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Appeal  and  Error  —  Jarlsdiotton  of 
Appellate  Cpnrt  —  QnashlnK  Jadg- 
meat  of  Coi&rt  of  latermediate  Ap« 
peal. 

The  supreme  court  has  constitutional  au- 
thority to  quash  a  judgment  of  the  court  of 
appealH  where  the  judgment  is  the  result  of 
a  refusal  by  the  court  of  appeals  to  follow 
the  last  previous  rulings  of  the  supreme  court. 

BoTiow  of  Intenaedlate  Court  —  Pre* 
raaiptioa  as  to  Fiadimcs* 

The  supreme  court,  on  certiorari  to  quash 
a  judgment  of  the  court  of  appeals  on  the 
ground  of  the  refusal  by  the  court  of  appeals 
to  follow  the  last  previous'  ruling  of  the 
supreme  court,  will  presume  that  the  court  of 
appeals,  undertaking  to  state  the  facts,  stated 
all  the  facts  of  reoord  on  the  question  in 
'  issue. 

Evideaioe  —  AdatlMion  lir  Silonee  -« 
Cirevaietaneee  CalUag  for  Beply. 

That  a  defendant  remained  silent  when  a 
clerk  of  codefendant  stated,  in  response  to  a 
question  asked  by  defendant  as  to  whether 
she  had  a  record  of  a  patient's  case,  that  she 
had,  and  that  the  patient  was  the  teacher 
that  defendant  dropped  iodine  in  her  eye  and 
put  it  out.  is  not  admissible  as  an  admission 
against  defendant,  where  the  clerk  was  not 
in  the  actual  presence  of  defendant  or  the 
third  person  hearing  tiie  conversation,  but 
was  on  the  floor  above,  and  where  the  con- 
Tersation  was  carried  on  either  through  a 
speaking  tube  or  up  the  stairway,  and  where 
codefendant  was  absent,  and  defendant  could 
consider  his  own  interests  in  the  controversy, 
the  rale  being  that  silence  is  not  an  admis- 
sion where  the  physical  situation  of  the  par- 
ties did  not  demand  a  denial,  or  the  relation- 
ship of  the  person  making  the  statement  re- 
lied on  wa»  an  emplovee  of  a  third  person 
Ann.  t'as.  191 8C. — 1. 


who  might  have  adverse  interests,  or  where 
the  statement  was  not  one  called  for,  but 
was  purely  voluntary  and  impertinent,  and 
where  the  party  remaining  silent,  notwith- 
standing the  statement,  could  consider  his 
own  interests,  and  for  that  reason  alone  de- 
cline to  reply. 

[See  note  at  end  of  this  case.] 

Original  action  in  certiorari  by  State,  on 
relation  of  Flavel  B.  Tifl'any  et  al.,  relators, 
against  James  Ellison  et  a-l.,  respondents. 
The  facts  are  stated  in  tlie.  opinion.    Record 

OF  COURT  OF  APPEALS  QUA&HED. 

Denton  Dunn,  Fred  A.  Boxley  and  Scarritt, 
Scarritt,  Jones  de  Miller  for  relators. 

W.  M,  Williams,  Atwood  d  Hill  and  Park 
d  Broiun  for  respondents. 

[608]  Graves,  J. — Original  action  in  oer- 
iiorari,  the  purpose  of  which  is  to  have 
quashed  and  for  naught  held,  the  judg- 
ment of  the  Kansas  City  Court  of  Appe^li^, 
[609]  affirming  a  judgment  of  the  circuit 
court  of  Jackson  county  in  the  case  of  Mary 
Coffey  V.  Flavel  B.  Tiffany  and  Joseph  \V. 
Howard.  In  the  circuit  court  the  judgment 
was  originally  for  $10,000,  but  for  some  rea- 
son not  made  clear  by  the  record,  the  plaintiff 
voluntarily  remitted  principal  and  interest 
so  as  to  make  the  judgment  after  remittitur 
just  $7500.  The  appeal  thereupon  went  to 
the  Kansas  City  Court  of  Appeals.  This  is 
one  of  a  series  of  cases  in  certiorari  pending 
in  this  court  about  the  time  tlie  case  of  State 
V.  Robertson,  264  Mo.  661,  175  S.  W.  610,  was 
set  for  hearing.  As  a  result,  in  the  Robert- 
son case,  supra,  we  were  accommodated  with 
a  wealth  of  briefs  in  an  insignificant  case, 
and  among  these  were,  briefs  and  arguments 
from  counsel  in  the  case  at  bar.  These  of 
course  went  largely  to  the  question  of  the 
jurisdiction  of  this  court.  We  state  this 
because  we  have  in  this  case  extended  briefs 
upon  the  same  question.  The  Court,  of  Ap- 
peals affirmed  the  judgment  of  the  circuit 
court,  and  in  so  doing  it  is  charged  that  such 
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court  has  ignored  the  last  rulings  of  this 
court  upon  several  questions  therein  involved. 
These  questions  we  can  take,  so  far  as  neces- 
sary, in  proper  order.  The  facts  pertinent 
to  each  question  had  best  be  stated  therewith. 

I.  Since  the  case  of  State  v.  Broaddus,  238 
Mo.  189,  142  S.  W.  340,  it  has  been  the  cus- 
tom of  counsel  to  attack  that  rvling  at  each 
change  in  the  membership  of  this  court.  The 
briefs  upon  the  question  of  jurisdiction  in  the 
case  at  bar  were  prepared  at  a  time  when  a 
very  vigorous  attack  was  being  made  upon 
the  right  of  this  court  to  quash  the  record  of 
the  Court  of  Appeals  in  a  case  wherein  their 
pronouncement  upon  a  given  question  of  equi- 
ty or  law  was  at  variance  with  the  last  pre- 
vious rulings  of  this  court.  This  virulent 
attack  was  the  occasion  of  bringing  into 
prominence  the  very  small  matter  in  issue  in 
case  of  State  v.  Robertson,  264  Mo.  671,  175 
S.  W.  610.  [610]  In  that  case  the  question 
of  the  right  of  this  court  to  thus  superintend 
the  several  courts  of  appeals,  was  fully,  and 
we  trust  finally,  settled.  With  the  ruling  in 
the  Robertson  case,  supra,  we  are  satisfied, 
and  this  question  as  argued  in  the  briefs  and 
oral  arguments  in  the  case  at  bar  is  ruled 
against  the  respondents.  We  hold,  as  we 
did,  in  the  Robertson  case,  supra,  that  this 
court  has  the  constitutional  authority  to 
quash  the  judgment  pf  the  Court  of  Appeals 
in  any  case  wherein  such  judgment  has  been 
the  result  of  a  refusal  by  such  Court  of  Ap- 
peals to  follow  the  last  previous  ruling  of 
this  coort  upon  any  matter  of  law  or  equity 
involved  in  such  case.  The  members  of  this 
court  may  differ  and  be  divided  upon  what 
we  will  consider  in  determining  whether  or 
not  the  Court  of  Appeals  has  failed  to  fol- 
low our  last  previous  rulings,  but  we  are  firm- 
ly fixed  upon  the  question  of  our  constitution- 
al authority  to  act,  and  in  the  interest  of  har- 
mony and  unanimity  of  opinions  in  this 
State,  it  would  be  almost  criminal  negligence 
for  this  court  to  decline  to  use  the  authority 
expressly  given,  and  perform  the  duty  thus 
imposed.  We  can  add  nothing  upon  this 
question  it  was  said  in  the  Robertson  case, 
supra,  and  pass  the  question  with  a  reaf- 
firnuince  of  the  doctrine  announced  in  that 
case. 

II.  In  the  disposition  of  this  case,  as  I 
see  the  law,  it  will  not  be  necessarv  to  tread 
Upon  any  disputed  grounds.  In  other  words, 
we  can  confine  ourselves  to  the  facts  found 
by  the  Court  of  Appeals  in  its  opinion.  By 
this  we  mean  that  where  the  court  has  un- 
dertaken to  state  the  facts,  we  can  presume 
that  it  has  stated  all  the  facts  of  record  upon 
the  question  in  issue.  This  we  can  do  be- 
eause  the  court  is  presumed  to  have  done  its 
full  duty.  It  may  be  a  violent  presumption 
(in  fact),  and  a  glance  at  the  record  in  this 
case  has  convinced  us  of  the  violence  of  the 
presumption  in  the  particular  case,  [611]  as 


we  shall  point  out  later.  However,  within 
well  defined  legal  rules,  we  are  justified  in 
saying  that  the  presumption  is  that  the  Court 
of  Appeals  has  fully  stated  the  facts  upon  the 
question  involved. 

During  the  course  of  the  trial,  the  process 
server,  who  served  the  summons  upon  Dr. 
Howard,  was  permitted  to  testify  to  facts 
which  the  trial  court  considered  tantamount 
to  an  admission  of  negligence  by  Dr.  Howard. 
This  evidence  was  duly  objected  to  by  both 
defendants.  It  was  excluded  as  to  Dr.  Tiffany 
and  admitted  as  against  Dr.  Howard.  The 
opinion  thus  describes  the  facts:  "She  brought 
this  suit  August  18,  1909,  six  months  after 
the  injury.  The  summons  was  served  by  a 
deputy  sheriff  who  was  introduced  as  a  wit- 
ness by  plaintiff,  and  testified  to  what  oc- 
curred at  defendant's  office  when  Dr.  Howard 
was  served.  Dr.  Tiffany  was  not  in  and  after 
the  papers  were  served  on  Dr.  Howard,  he 
and  the  witness  went  down  stairs  (the  offices 
were  on  two  floors ) ,  when  Dr.  Howard  called 
upstairs  to  the  clerk  who  had  received  plain- 
tiff, and  asked  if  she  'had  a  record  of  the 
Mary  Coffey  case.'  The  clerk  answered  that 
she  had  and  that  plaintiff  'was  the  school 
teacher  that  he  dropped  iodine  in  her  eye  and 
put  it  out.'  Dr.  Howard  who  was  standing 
by  the  side  of  the  ^vitness,  said  nothing. 
Kach  defendant  objected  to  this  testimony 
and  the  court  sustained  the  objection  of  Dr. 
Tiffany,  but  overruled  that  of  Dr.  Howard." 

From  the  fact  that  this  finding  of  facta 
does  not  say  that  the  young  woman  spoken 
to  was  in  the  view  and  presence  of  Dr.  How- 
ard, and  the  process  server,  Mr.  Wofford,  we 
are  justified  in  the  conclusion  that  she  was 
not  in  the  actual  presence  of  either,  at  the 
time.  We  said  that  the  actual  records  in  a 
case  might  make  it  appear  to  be  a  violent 
presumption  to  say  that  we  would  pre- 
sume that  the  Court  of  Appeals  had  stated 
[612]  all  the  facts.  As  demonstrating  that 
matter,  and  for  no  other  purpose,  we  quote 
from  the  actual  evidenoe  of  the  process 
server : 

**Q.  You  went  up  there  to  serve  the  writ 
at  Dr.  Tiffany's  office?    A.  Yes,  sir. 

"Q.  Who  did  you  see  there?  A.  Dr.  How- 
ard, at  the  first.    Dr.  Tiffany  was  not  there. 

''Q.  Dr.  Tiffany  was  not  there  the  first 
time?    A.  No. 

"Q.  What  did  you  say  to  Dr.  Howard,  or 
what  did  you  give  him,  if  anything?  A.  I 
served  the  petition,  and  the  writ  attached. 

"Q.  Who  else  was  there?  A.  Some  young 
woman,  acting  as  an  office  girl,  or  typewriter, 
or  something,  or  bookkeeper. 

**Q.  Do  you  know  her  name?  A.  I  heard 
Dr.  Howard  call  it.  It  seems  to  me,  *Roee,' 
'Miss  Rose,'  referred  to  her  as  *Mi8s  Rose.' 

<'Q.  Miss  Rose  McAHen?  A.  I  don't  believe 
I  heard  him  say  'Miss  McAllen,'  but  ^Miss 
Rose.' 


STATE  V.  ELUSON. 

SOa  Mo,  604. 


«i 


'Q.  Did  Tou  give  Dr.  Howard  a  copy  of  this 
summons  and  the  petition?     A.  1  did. 

**Q.  What,  if  anything,  did  he  say  when 
yoii  gave  it  to  him  ? 

•'Mr.  Scarritt:  We  object  on  behalf  of  Dr. 
Tiffany,  as  secondary  evidence,  as  hearsay, 
and  not  as  tending  to  sustain  any  of  the  is- 
sues  raised  by  the  pleadings,  and  irrelevant 
and  immaterial. 

**Xhe  Court:  The  objection,  so  far  as  Dr. 
Tiffany  is  concerned,  will  be  sustained. 

"To  which  ruling  of  the  court  the  plaintiff 
at  the  time  excepted  and  still  excepts. 

"Mr.  Scarritt:  We  make  the  same  objec- 
tion on  behalf  of  the  defendant.  Dr.  Howard. 

"The  Court:  Objection  overruled. 

"To  which  ruling  of  the  court  the  defendant 
at  the  time  excepted  and  still  excepts. 

[613]"A.  He  didn't  say  anytliing  to  me. 

"Q.  Did  be  say  anything  to  anybody  else? 
A.  Not  at  that  time.  After  we  started  to  go 
downstairs  be,  the  doctor,  either  called  the 
young  lady  or  spoke — 

"Mr.  Scarritt  (interrupting):  Same  objec- 
tion to  this  conversation  that  is  now  in  pro- 
cess of  being  made  on  behalf  of  Dr.  Tiffany, 
that  we  made  before. 

**The  Court:  The  same  ruling  as  before. 

"To  which  ruling  of  the  court  the  plain- 
tiff at  the  time  excepted  and  still  excepts. 

"Mr.  Scarritt:  We  make  the  same  objec- 
tion on  behalf  of  the  defendant.  Dr.  Howard. 

"The  Court:  Same 'ruling  as  before  as  to 
Dr.  Howard. 

"To  which  action  and  ruling  of  the  eourt 
the  defendast  at  the  time-  excepted  and  still 
excepts. 

'*A.  (Continuing)  After  we  started  down- 
stairs, he  either  called  to  her  up  the  stairway 
or  through  a  speaking  tube,  and  asked  her  if 
she  had  any  record  of  the  MaTy  Coffey  case, 
and — shall  I  go  ahead? 

"Q.  V\hat  did  she  say  to  him? 

**Mr.  Scarritt:  We  object  on  behalf  of  the 
defendant.  Dr.  Tiffany,  as  being  secondary 
evidence,  and  a  declaration  not  made  by  the 
defendants  or  cither  of  them,  or  by  anyone 
having  any  personal  knowledge  of  the  trans- 
action referred  to;  it  calls  for  a  statement 
that  was  impertinent,  under  the  circum- 
stances, and  it  deserves  no  notice — ^that  is  on 
behalf  of  Dr.  Tiffany. 

"The  Court:  It  may  be  understood  you 
will  renew  your  objections  to  all  of  this  testi- 
mony, and  that  I  will  make  the  same  ruling, 
without  you  doing  so. 

"Mr.  Scarritt:  This  is  a  fuller  objection,  it 
is  calling  for  a  different  conversation  than  the 
former  question — that  is  the  reason  we 
make  the  objection  now.  It  is  calling  for  a 
statement,  as  I  understand  it,  through  a 
speaking  tube. 

("Question  read.) 

[614]"The  Court:  Where  waa* Dr.  Howard? 
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"The  Witness:  Standing  on  the  steps. 
'The  Court:  Did  you  see  him? 
'The  Witness:  Yes,  I  was  right  alongside 
of  him. 

"The  Court:  Did  you  hear  her  answer? 

"J  he  witness:   Yes. 

"The  Court:  Objection  overruled. 

"To  which  ruling  of  the  court  the  defend- 
ants at  the  time  e.\cepted  and  still  except. 

"A.  He  asked  her  if  she  had  a  record  of  the 
Mary  Coffey  case.  She  said  she  had;  that 
that  was  the  school  teacher  that  he  dropped 
iodine  in  her  eye  and  put  it  out." 

It  will  be  noted  that  the  process  server 
was  not  definite  whether  the  alleged  conversa- 
tion was  held  by  talking  to  the  girl  up  the 
stairway  or  through  a  speaking  tube.  The 
"speaking  tube"  portion  of  the  facts  is  omit- 
ted by  the  Court  of  Appeals  and  in  a  close 
.case  might  be  of  much  importance,  but 
with  the  view  that  we  have  of  the  disclosed 
facts  of  the  opinion,  it  is  not  so  material  in 
the  instant  case.  W^e  have  already  said  we 
can  presume  that  the  court  found  all  the  facts 
in  its  opinion,  and  from  that  finding,  as  it 
does  not  specifically  appear  that  the  girl  was 
in  the  actual  presence  of  Dr.  Howard  and  the 
process  server,  we  will  take  it  as  a  fact  that 
she  was  not.  The  facts  found  show  the  girl 
to  have  been  in  the  office,  and  they  do  not 
show  her  to  have  changed  positions  after  the 
service  of  process  and  this  alleged  conversa- 
tion. By  the  facts  found,  the  girl  being  in 
the  office  and  the  alleged  conversation  being 
on  the  stairway,  the  girl  could  not  well  have 
been  in  the  actual  presence  of  either  Dr.  How- 
ard or  the  process  server.  Of  course,  the 
actual  testimony  of  the  witness  niakes  this 
point  clearer.  This  testimony,  however,  we 
have  cited  for  illustration  rather  than  use. 

[61 S]  We  start  then  with  the  proposition 
that  it  does  not  appear  from  the  facts  found 
in  the  opinion  that  the  girl,  who  made  the 
statement  sought  to  be  fastened  upon  Dr« 
toward,  as  an  admission,  was  in  the  actual 
presence  of  either  Dr.  Howard  or  the  process 
server,  W^offord,  at  the  time.  This  is  material 
in  measuring  the  duty  of  Dr.  Howard  as  to  a 
denial  of  this  voluntary  statement  of  the 
girl.  The  question  asked  by  Dr.  Howard  did 
not  call  for  such  an  answer,  and  hence  wc  say 
that  the  statement  charged  to  the  girl  (and 
denied  by  her)  was  purely  voluntary,  and  in 
no  way  called  for  by  the  question.  Dr.  How- 
ard only  asked  if  the  girl  in  Tiffany's  office 
had  a  record  of  the  case.  It  should  be  borne 
in  mind  that  Dr.  Howard  was  only  treating 
this  patient  for  Dr.  Tiffany,  in  his  absence. 
In  other  words,  tliat  she  was  Dr.  Tiffany's 
patient  and  the  history  of  the  case  had  been 
preserved  by  Dr.  Tiffany's  office  girl.  In 
other  portions  of  the  opinion  it  appears  that 
this  office  girl  arranged  with  plaintiff  for  Dr. 
Tiffany,  as  Dr.  Tiffany's  patient.    Vide  plain- 
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tiff's  statement  of  the  arrangement  made  over 
the  telephone  as  found  in  the  opinion. 

L'nder  these  facts  the  questions  are  (1) 
was  there  error  in  the  admission  of  this  testi- 
mony'' as  tending  to  show  that  Dr.  Howard 
admitted  his  negligence,  and  (2)  was  such 
ruling  violative  of  previously  pronounced  doc- 
trines of  this  court  upon  like  or  similar  ques- 
tions? We  have  no  hesitancy  in  saying  that 
the  admission  of  this  evidence  was  error,  nor 
have  we  anv  doubt  that  its  admission  contra- 
vene^  the  announced  law  of  this  court,  as  well 
as  other  courts.  Under  the  facts  and  rules  of 
law.  Dr.  Howard  was  under  no  obligations 
to  engage  (at  long  range  and  with  a  party 
out  of  his  sight  and  presence)  in  a  dispute 
with  the  girl  over  a  voluntary  statement  of 
hers,  and  one  wholly  irresponsive  to  the  ques- 
tion asived.  She  was  not  asked  what  the  re- 
cord would  show  but  merely  if  she  had  kept 
a  [616]  record.  The  Court  of  Appeals  gets 
mixed  upon  the  matter.  They  quote  from  the 
evidence  and  say  that  Dr.  Howard  asked  the 
girl  if  she  "'had  a  record  of  the  Mary  Coffey 
case.*'  This  is  the  question  that  the  Court 
of  Appeals  says  he  asked  and  this  is  borne  out 
by  the  actual  record.  In  undertaking  to  reas- 
on out  a  duty  upon  the  part  of  Dr.  Howard 
to  deny  this  voluntary  statement  of  the  girl, 
that  learned  court  later  on  says:  "The  ques- 
tion asked  by  Dr.  Howard  called  for  informa- 
tion kept  by  her  in  the  course  of  her  employ- 
ment for  the  benefit  and  future  use  of  her  em- 
ployers, and  her  answer  was  in  direct  re- 
sponse to  that  question." 

Here  the  argument  of  the  court  misstates 
the  facts  it  had  previously  found,  and  upon 
this  misstatement  of 'the  facts  the  competency 
of  this  evidence  is  made  to  turn.  Howard  at 
no  time  asked  for  the  t^ontents  of  the  record 
and  his  question  in  no  way  called  for  any 
such  reply. 

We  do  not  deny  the  rule  that  under  given 
circumstances  an  admission  may  be  implied 
from  silence,  but  what  we  do  say  is  that  no 
court  has  gone  so  far  as  to  hold  that  a  man 
must  deny  a  mere  voluntary  statement  made 
by  a  party  out  of  his  presence,  v/hen  to  deny 
it  would  require  him  to  hurl  his  denial  to  a 
■woman  out  of  his  presence  and  in  the  employ 
of  a  codcfendant.  And  further  when  he 
would  be  required  to  hurl  his  denial  up  a 
stairway.  In  State  v.  Hamilton,  55  Mo.  1.  c. 
522,  it  is  said:  "It  is  not  in  all  instances, 
where  declarations  are  made  in  the  presence 
and  hearing  of  a  person,  that  those  declara- 
tions can  be  given  in  evidence  against  him; 
they  frequently  call  for  no  reply  and  some- 
times they  are  impertinent  and  deserve  no 
notice." 

In  State  v.  Young.  99  Mo.  1.  c.  674, 12  S.  W. 
879,  one  Craft  said  to  Wilson,  the  marshal 
having  Young,  the  defendant,  in  custody, 
in  the  presence  of  Young,  "You  have  got 
[617]  your  right  man:  you  don't  have  to  go 


any  farther  to  get  him."  The  evidence  was 
held  incompetent,  and  among  other  things 
the  court  said:  "The  defendant  had  the 
right,  therefore,  to  treat  the  remark  of  Craft 
as  a  mere  impertinence  and  best  answered 
by  silence."  So  in  the  case  at  bar.  The  girl 
was  not  in  the  presence  of  Howard,  and  he 
was  in  no  position  to  enter  into  any  controver- 
sy with  her.  Her  remark  was  a  mere  volun- 
tary one,  not  called  for  by  the  question  asked, 
and  above  all  was  made  by  the  employee  of 
his  co-defendant.  It  amounted  to  a  charge  of 
criminal  negligence,  it  is  true,  but  because 
Dr.  Howard,  situated  as  he  was,  chose  to 
treat  such  a  charge,  coming  from  that  parti- 
cular source,  with  silent  contempt,  should 
not  permit  such  remarks  to  go  in  as  evidence 
of  an  admission  of  guilt. 

In  State  y.  Young,  supra,  this  court  has 
cited  with  approval  the  case  of  Com.  v.  Ken- 
ney,  12  Mete.  (Mass.)  235,  46  Am.  Dee.  672. 
In  that  case  Chief  Justice  Shaw,  with  his 
usual  analytical  mind,  thus  states  the  rule: 
"If  a  statement  is  made  in  the  hearing  of 
another,  in  regard  to  facts  affecting  his 
rights,  and  he  makes  a  reply,  wholly  or  par- 
tially admitting  their  truth,  then  the  declara- 
tion and  the  reply  are  both  admissible;  the 
reply,  because  it  is  the  act  of  the  party,  who 
will  not  be  presumed^  to  admit  anything  af- 
fecting his  own  interest,  or  his  own  rights, 
unless  compelled  to  do  it  by  the  force  of 
truth;  and  the  declaration,  because  it  may 
give  meaning  and  effect  to  the  reply.  In 
some  cases,  where  a  similar  declaration  is 
made  in  one's  hearing,  and  he  makes  no  reply, 
it  mav  be  a  tacit  admission  of  the  facts.  But 
this  depends  on  two  facts:  First,  whether  he 
hears  and  understands  the  statement,  and 
comprehends  its  bearing;  and,  secondly, 
whether  the  truth  of  the  facts  embraced  in 
the  statement  is  within  his  own  knowledge, 
or  not;  whether  he  is  in  such  a  situation  that 
he  is  at  liberty  to  make  any  reply;  and 
[618]  whether  the  statement  i6  made  under 
any  circumstances,  and  by  such  persons,  as 
naturally  to  call  for  a  reply,  if  he  did  not  in- 
tend to  admit  it.  If  made  in  the  course  of 
any  judicial  hearing,  he  could  not  interfere 
and  deny  the  statement ;  it  would  be  to  charge 
the  witness  with  perjury,  and  alike  inoon- 
sist«»nt  with  decorum  and  the  rules  of  law. 
8o,  if  the  matter  is  of  something  not  irithin 
fi4s  knowledge;  if  the  Btatement  is  made  hff 
a  stranger f  tchom  he  is  not  called  on  to  notice; 
or  if  he  is  restrained  by  fear,  by  doubts  of 
his  rights f  by  a  belief  that  his  security  idU 
be  best  promoted  by  silence;  then  no  inference 
of  assent  can  be  drawn  from  that  silence." 

This  approved  rule  by  this  court  contains 
several  ideas  of  importance  here.  It  shows 
that  a  person  is  not  always  called  upon  to 
speak.  First,  if  the  party  making  the  state- 
ment is  a  stranger,  he  is  not  called  upon  to 
reply.    The  word  stranger  as  here  used  has 
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reference  to  a  party  other  than  the  party  to 
the  suit  or  controversy.  There  is  also  the 
further  idea  that  the  party  need  not  act  if  he 
thinks  his  security  will  be  best  subserved  by 
silence.  In  other  words,  the  question  of 
whether  a  person  is  called  upon  to  make  a  re- 
ply is  wholly  dependent  upon  the  circum- 
stances, and  we  reiterate  that  neither  this 
court,  nor  any  other  court,  has  ever  held  that 
it  was  required  of  a  person  charged  with  an 
act  to  answer  a  voluntary  statement  of  the 
employee  of  a  co-defendant,  when  such  em- 
ployee was  not  even  in  the  presence  of  the 
party,  and  when  to  reply  he  would  have  to 
hurl  his  reply  up  a  stairway  to  a  woman  in 
the  office  of  a  co-defendant,  whose  interest 
might  be  diverse  to  him. 

In  State  v.  Glahn,  97  Mo.  1.  c.  694,  11  S. 
W.  260,  it  is  said:  '*The  statement  of  the 
witness  Lon  Wheeler  that  he  thought  the 
man  could  be  found  in  the  field  Avho  commit- 
ted the  murder,  should  be  excluded.  It  is 
true  this  statement  was  made  in  the  presence 
of  defendant,  [619]  but  it  was  not  such  a 
statement  as  called  for  action  or  reply  on  the 
part  of  defendant.  Silence  did  not  therefore 
amount  to  an  admission.  [1  Greenl.  Kv.  sec. 
197.]"  We  cite  this  because  it  approves  the 
rule  stated  in  an  older  volume  of  Greenleaf 
on  Evidence.  It  approves  that  rule,  and 
makes  it  the  rule  of  this  court. 

Section  197  of  volume  1  (14th  Edition)  of 
Greenleaf  on  Evidence,  so  far  as  material, 
reads:  **fiUenc€  and  acquiescence.  Admis- 
sions may  also  be  implied  from  the  acquies- 
cence of  the  party.  But  acquiescence,  to 
have  the  effect  of  an  admission,  must  exhibit 
some  act  of  the  mind,  and  amount  to  volun- 
tary demeanor  or  conduct  of  the  party.  And 
whether  it  is  acquiescence  in  the  conduct  or 
in  the  language  of  others,  it  must  plainly 
appear  that  such  conduct  was  fully  known, 
or  the  language  fully  understood  by  the  par- 
ty, before  any  inference  can  be  draAvn  from 
this  passiveness  or  silence,  (b)  The  circum- 
stances, too,  must  be  not  only  such  as  af- 
forded him  an  opportunity  to  act  or  to  speak, 
but  also  as  would  properly  and  naturally  call 
for  some  action  or  reply,  from  men  similarly 
situated." 

This  rule  emphasizes  the  matter  of  the  cir- 
cunistnnccs  of  the  alleged  statement.  This  is 
one  of  the  crucial  questions  in  this  case — were 
there  circumstances  such  as  to  call  for  a  re- 
ply? We  have  outlined  and  the  Court  of 
Appeals  have  outlined  them.  The  Court  of 
Appeals  wholly  disregarded  this  rule  as  to 
tl^e  surrounding  circumstances,  when  they 
held  that  Dr.  Howard  had  to  herald  up  k 
stairway  a  reply  to  a  voluntary  statement 
made  by  the  employee  of  a  co-defendant,  and 
especially  the  rule  which  allows  such  a  person 
to  consider  his  own  personal  security  in  re- 
fusing to  make  a  reply. 


In  one  of  plaintiff's  briefs  in  the  case,  it 
is  stated  that  Dr.  Howard  stated  in  evidence 
that  he  used  dionin  [620]  in  plaintiff's  eye, 
and  that  dionin  would  produce  congestion. 
If  the  girl  did  answer  down  the  stairway,  it 
may  have  been  that  Dr.  Howard  understood 
her  to  say  dionin  and  not  vxltne,  as  the  proc- 
ess server  claims  to  have  understood  it.  We 
mention  this  only  as  a  circumstance  in  the 
case,  which  circumstances  should  be  con- 
sidered with  others  before  a  court  should  per- 
mit such  evidence  to  stand  as  tending  to 
show  an  admission  of  negligence.  The  opin- 
ion shows  that  the  very  record  book  of  which 
Dr.  Howard  made  inquiry  was  put  in  evi- 
dence, and  that  it  corroborated  Dr.  Howard 
as  to  the  drugs  used. 

Our  learned  brothers  of  the  Court  of  Ap- 
peals failed  to  follow  the  rule  approved  by 
this  court  in  the  cases,  supra,  when  they  said 
that  this  evidence  was  competent  under  the 
circumstances  and  facts  which  they  have  set 
out  in  the  opinion. 

In  the  very  early  case  of  Phillips  v.  Towler, 
23  Mo.  1.  c.  403,  we  recognized  the  extreme 
danger  in  admitting  such  testimony  as  was 
admitted  in  this  case.  In  that  ease  we  said: 
'*The  court  erred  also  in  allowing  the  remarks 
of  Robert  Towler,  made  in  the  presence  of 
the  intestate,  to  go  to  the  jury.  They  were 
to  the  fact  that  Hhe  girl  had  burned  plain- 
tiff's stable,  and  confessed  it.'  The  intestate, 
it  seems,  made  no  reply,  and  this  was  received 
as  an  admission  of  the  fact  on  his  part,  im- 
plied from  his  supposed  acquiescence  in  what 
was  thus  said  in  his  hearing.  In  regard  to 
these  admissions  inferred  from  acquiescence 
in  the  verbal  statements  of  others,  on  the 
maxim,  *Qui  facet  conaentire  videtur*  it  has 
been  most  justly  remarked,  that  nothing  can 
be  more  dangerous  than  this  kind  of  evidence, 
and  that  it  ought  always  to  be  received  with 
caution,  and  never  admitted  at  all  unless 
the  statements  be  of  that  kind  that  naturally 
call  for  contradiction — some  assertion  made 
to  the  party  with  respect  to  his  rights,  which 
by  his  silence  he  acquiesces  [621]  in. 
[Moore  ▼.  Smith,  14  Serg.  &  R.  (Pa.)  392.] 
A  diMnction  is  taken  heticeen  declarations 
made  by  a  party  interested  and  a  stranger, 
and  it  has  been  determined^  that,  while  ichat 
one  party  declares  to  the  other,  without  con' 
tradiotion,  is  admissible  evidence,  what  is 
said  by  a  third  person  may  not  be  so  (Child 
V.  Grace,  2  C.  &  P.  198,  [12  E.  C.  L.  84] )  ; 
and  we  are  also  told  that  the  silence  of  the 
party,  even  when  the  declarations  are  ad- 
dressed to  himself,  is  worth  very  little  as 
evidence,  when  the  party  has  no  means  of 
knowing  the  truth  or  falsehood  of  the  state- 
ment. [Hayslep  v.  Gymer,  I  Ad.  &  h.  182— 
165  (28  E.  C.  L.  60).]  The  allowance  of  the 
proof  here  was  palpably  wrong." 

We  have  underlined  one  clause  peculiarly- 
applicable.     The  courts  draw  the  distinction^ 
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under  the  circumstances  of  the  ease,  as  be< 
tween  statements  made  by  parties  interested 
and  strangers.  If  John  Jones  had  a  claim 
against  me  and  in  a  statement  openly  said 
I  owed  him  for  certain  reasons,  and  I  declined 
to  make  any  reply,  that  is  one  case.  But  if 
some  third  person,  having  no  connection 
Avhatever  with  John  Jones,  said  to  me,  You 
owe  John  Jones  for  certain  reasons,  that  is 
another  case.  Between  the  two  the  books 
generally,  and  the  cases  in  this  State,  draw 
a  distinction.  It  is  an  impertinence  for  one 
not  interested  to  tell  me  that  I  am  liable  to 
John  Jones.  Such  impertinences  require  un- 
der  our  rules,  no  answer.  It  is  likewise  just 
as  much  of  an  impertinence  for  a  stranger 
to  the  controversy  to  say  to  me,  You  owe 
John  Jones  by  reason  of  your  negligence. 
There  can  be  no  distinction  drawn  between 
the  two  supposed  cases.  All  considered,  there 
are  not  less  than  two  and  perhaps  three  ex- 
pressed rulings  of  this  court  set  at  naught  by 
the  ruling  of  the  Court  of  Appeals  in  this 
case.  These  we  have  tried  to  outline,  supra, 
thus:  (1)  the  physical  situation  of  the  par- 
ties did  not  demand  a  denial:  (2)  the  rela- 
tionship [622]  of  the  girl  to  the  codefendant, 
who  might  have  adverse  interests,  did  not 
demand  a  denial;  (3)  the  statement,  if  made 
(a  matter  we  seriously  doubt)  was  one  not 
called  for  by  the  question,  and  was  therefore 
purely  voluntary,  and  in  the  highest  degree 
an  impertinence;  and  (4)  Dr.  Howard,  even 
if  in  a  physical  situation,  where  a  protest 
might  seem  to  be  expected,  still  had  the  right 
to  consider  his  own  interests  in  the  controver- 
sy and  for  that  reason  alone  decline  to  reply. 
All  these  doctrines,  are.  recognized  by  this 
court,  and  all  are  ignored  by  the  ruling  of  the 
Court  of  Appeals  in  this  case. 

Thus,  in  the  very  recent  and  most  excellent 
work,  1  R.  C.  L.  p.  478,  it  is  said:  "Intimate- 
ly connected  with  admissions  that  are  implied 
by  the  acts  or  conduct  of  the  party  are  ad- 
missions by  silence  or  acquiescence.  If  a 
statement  is  made  in  the  hearing  of  another, 
in  regard  to  facts  affecting  his  rights,  and  he 
makes  no  reply,  it  may  be  a  tacit  admission 
of  the  facts  stated;  depending  upon  Avhether 
he  hears  and  understands  the  statement,  and 
comprehends  its  bearing,  whether  the  truth 
of  the  facts  embraced  in  the  statement  is 
within  his  own  knowledge,  ^chether  the 
circumstances  are  such  as  to  afford  him  an  op- 
portunity to  act  and  speak  freely,  and  wheth- 
er the  statement  is  made  under  such  circum- 
sUmces  and  by  such  persons  as  naturally  to 
call  for  a  reply  if  he  did  not  intend  to  admit 
it.  So,  if  the  matter  is  of  something  not 
within  his  knowledge,  or  if  the  statement  is 
made  by  a  stranger  whom  he  is  not  called  on 
to  notice^  or  if  he  is  restrained  by  feaa-^  by 
doubts  of  his  rights,  or  by  the  belief  that  his 
security  will  be  best  promoted  by  his  silence, 


then  no  inference  of  assent  can  be  drawn  from 
silence." 

Bear  in  mind  that  "a  stranger"  as  used  in 
all  these  rules  means  one  not  a  party  to  the 
suit  or  controversy.  [623]  Bear  in  mind  that 
the  circumstances  surrounding  the  parties  are 
material.  Bear  in  mind  that  he  can  refuse  to 
reply  because  he  may  deem  his  security  to  be 
best  subserved  by  silence.  In  either  of  such 
instances  no  inference  of  assent  can  be  drawn 
from  a  failure  to  reply.  Tlie  case  at  bar  is 
.stronger.  The  physical  situation  of  the  girl 
and  Dr.  Howard  was  not  such  as  to  call  for 
a  reply.  The  voluntary  statement  would  jus- 
tify silence  upon  the  ground  of  self -security. 
The  relationship  of  the  girl  to  a  codefend- 
ant with  apparent  adverse  interests  would 
prompt  silence.  These  doctrines  of  law  are 
recognized  by  the  rulings  of  this  court,  as  we 
have  pointed  out.  They  were  ignored  by  our 
learned  brothers  of  the  bench.  It  requires 
no  "grey  uuile"  case.  It  is  only  necessary 
for  us  to  find  that  the  general  doctrines  of 
law  or  equity  as  announced  by  this  court  up- 
on similar  questions  have  been  contravened. 

In  fact,  under  the  weight  of  general  author- 
ity evidence  of  this  character  is  considered 
to  he  so  weak  in  probative  force  that  it  is 
rarely  ever  admitted.  The  circumstances 
must  point  very  clearly  to  the  necessity  for 
reply,  l>efore  it  can  be  admitted  at  all.  The 
books  look  upon  it  (admission  by  his  silence) 
as  the  weakest  of  all  evidence  in  probative 
force,  but  yet  as  most  dangerous  to  a  defend- 
ant in  the  trial.  That  the  verdict  in  this 
case  could  not  have  been  obtained  without 
this  prejudicial  evidence,  I  have  little  doubt. 
Tliat  the  unlettered  (scientifically  speaking) 
process  server  misunderstood  iodine  for 
dioniny  I  have  little  doubt,  if  the  talk  took 
place  at  all.  All  the  circumstances  of  the 
case  point  that  way.  However  these  last  few 
lines  are  beside  the  question,  and  pnly  serve 
to  show  that  even  strict  legal  rules  may  at 
least  sometimes  work  out  righteous  results. 
For  the  reasons  aforesaid,  the  judgment  of 
the  Court  of  Appeals  should  be  quashed. 

[624]  III.  It  is  urged  with  much  force 
that  the  facts  found  failure  to  show  any  caus- 
al connection  between  the  injury  proven,  and 
the  acts  of  the  defendant  of  cither  of  them. 
There  is  much  substance  in  the  contention, 
and  if  we  had  in  the  Court  of  Appeals  opinion 
all  of  the  facts  upon  the  issue,  I  would  feel 
constrained  to  discuRS  it.  notwithstanding 
our  ruling  in  paragraph  two,  supra.  That 
ruling  disposes  of  the  judgment  of  the  Court 
of  Ap]>eals,  and  leaves  the  case  so  that  such 
court  will  have  to  award  a  new  trial  nisi, 
and  this,  coupled  with  the  further  fact  that 
on  such  new  trial  further  evidence  connecting 
the  acts  of  the  defendants  with  the  injury 
may  be  introduced,  we,  personally,  prefer 
not  to  give  expression  to  our  views  upon  the 
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recited  facts  in  the  opinion  upon  that  qnes- 
tion.  In  this  case  we  are  confining  ourselves 
to  the  facts  stated  in  the  opinion,  although 
we  have  read  the  whole  record,  and  have  our 
impressions  as  to  th^  facts  therein.  Let  the 
record  of  the  Court  of  Appeals  he  quashed. 

It   is  so  ordered. 

Woodson,  C.  J.,  and  Faris  and  Blair,  JJ., 
concur;  Walker.  J.,  dissents  in  opinion  filed; 
Bond,  J.,  dissents,  because  he  thinks  this 
court  without  jurisdiction;  Revelle,  J.,  not 
sitting. 

Walkeb,  J.  (diasenting) . — I  do  not  concur 
in  the  major  it  j-  opinion. 

Tlie  limit  ing  of  the  review  of  this  case  in 
the  majority  opinion  to  an  examination  of  the 
opinion  of  the  Court  of  Appeals  is  in  accord 
with  the  qualified  power  granted  by  certiorari 
to  the  Supreme  Court  under  the  Constitu- 
tion (Art.  VI,  sec.  6,  Andt.  1884)  to  supervise 
the  rulinsis  of  such  courts,  and  is  not  subject 
to  objection. 

The  field  of  operation  of  the  writ  under  the 
power  granted  by  the  Constitution  is  much 
more  limited  [625]  than  at  common  law. 
This  court  would  have  no  power  to  quash  a 
judgment  of  a  Court  of  Appeals  on  account 
of  its  nonconformity  without  last  previous 
ruling,  if  it  were  not  for  the  constitutional 
provision  which  authorizes  a  review  only 
under  the  conditions  therein  prescribed.  The 
sole  source  of  the  Supreme  Court's  power  in 
this  regard  being  in  the  provision  of  the  Con- 
stitution referred  to  and  the  same  relating 
only  in  any  given  case  to  the  judgment  of 
the  particular  court  of  appeals,  we  must  look 
to  the  opinion  of  said  court  upon  which  the 
judgment  is  based  and  which  of  necessity  con- 
tains the  rulings  and  the  reasons  for  the 
rendition  of  .the  judgment  to  determine  wheth- 
er cause  exists  for  the  issuance  of  the  writ. 
To  extend  our  examination  further  would  be 
to  question  the  integrity  of  the  judgment 
of  the  Court  of  Appeals,  the  appellate  juris- 
diction of  which,  except  as  to  the  question 
of  excess,  is  complete  in  the  class  of  cases 
to  which  the  one  under  review  lielongs.  More 
than  this  it  would  constitute  an  usurpation  of 
appellate  jurisdiction  by  the  Supreme  Court 
properly  belonging  to  the  courts  of  appeals 
and  render  them  intermediate  courts  of  re- 
view, instead  of  tribunals  of  final  jurisdic- 
tion within  the  meaning  of  the  Constitution. 
As  we  have  indicated,  the  review  in  the  case 
at  bar  in  the  majority  opinion,  being  confined 
to  proper  constitutional  limits,  other  matters 
may  appropriately  engross  our  attention. 

It  is  urged  that  the  office  attendant  was 
not  personally  present  when  she  made  the 
damaging  statement  to  Dr.  Howard  in  re- 
sponse to  his  inquiry  to  which  he  made  no 
reply:  that  she  was  not  his  employee,  but 
that  his  codefendant.  Dr.  TifTany;  that  her 
i^tement  was  not  in  response  to  Dr.  How- 


ard's inquiry,  and  hence  was  a  mere  imperti- 
nence and  that  he  was  not  called  upon  to  rely 
thereto.  In  view  of  all  of  which  it  is  held 
that  the  ruling  of  the  Court  of  Appeals  in 
approving  the  admission  of  testimony  in 
[626]  regard  to  this  matter  was  error  and 
authorizes  a  review  by  this  court  of  the 
opinion  of  said  court,  provided,  of  course,  its 
opinion  is  not  in  accord  with  the  last  pre- 
vious ruling  of  this  court  on  the  subject. 

Visual  and  immediate  physical  presence  is 
not  necessary  to  authorize  the  application 
of  the  ruling  which  renders  testimony  in  re- 
gard to  a  damaging  statement  competent  and 
construes  silence,  under  a  pTO\yeT  statement 
of  facts,  to  be  an  admission  of  the  truth  of 
such  statement. 

So  far  as  the  matter  of  personal  presence 
is  concerned,  proximity  within  a  distance 
sufficient  to  permit  the  hearing  and  under- 
standing of  what  is  said  is  all  that  is  re- 
quired. The  perHon  making  the  statement, 
therefore,  should  be  so  situated  that  the  one 
in  whose  hearing  it  was  made  and  whose  duty 
it  may  l)e  to  reply  to  same  may  be  enabled  to 
hear  and  understand  the  statement  and  thus 
comprehend  its  meaning.  It  is  not  contended 
that  Dr.  Howard  did  not  hear  and  understand 
the  statement.  If  this  fact  were  not  conceded 
the  circumstances  would  justify  no  other  con- 
clusion. He  made  the  inquiry  in  regard  to 
the  case  he  had  treated  and  of  which  she 
had  kept  the  record.  She  heard  and  under- 
stood him,  because  she  replied  thereto,  desig- 
nating the  patient.  That  he  heard  and  under- 
stood her  is  evident  from  the  testimony  of  the 
deputy  sheriff  who  was  in  his  immediate 
presence  when  the  reply  Avas  made,  and  who 
not  only  heard  but  comprehended  Avhat  she 
said.  In  the  face  of  these  facts,  what  did 
it  matter  whether  the  attendant  was  within 
the  sight  and  touch  of  Dr.  Howard  when  she 
made  the  statement  or  in  Dr.  Tiffany's  office 
in  another  room? 

Tlie  cases  may  be  examined  in  vain  for  an 
authority  holding  that  a  damaging  statement 
of  the  character  here  under  consideration  is 
not  admissible  because  not  made  in  the 
immediate  presence  of  one  [827]  whose  duty 
it  may  have  l)een  to  deny  the  same.  This 
is  true  because,  as  we  have  stated,  hearing 
and  understanding  are  the  tests  of  admissi- 
bility and  not  mere  proximity. 

The  fact  that  the  office  assistant  was  not 
an  employee  of  Dr.  Howard,  but  of  his  co- 
defendant,  is  urged  in  the  majority  opinion 
as  a  reason  why  he  was  not  required  to  deny 
her  statement.  The  rule  regulating  the  ad- 
mission of  evidence  of  the  character  here  un- 
der consideration  does  not  in  reason,  and 
should  not,  require  that  the  person  making 
the  damaging  statement  shall  bear  any  rela- 
tion to  the  person  whose  duty  it  may  have 
been  to  denv  the  statement,  to  avoid  the  im- 
plication  which  the  law  permits  that  silence 
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indicates  acquiescence.  The  test  of  admissi- 
bility is  not  the  relation  of  the  parties,  al- 
though this  may  and  often  does  afford  oppor- 
tunities for  an  understanding  of  the  matter 
not  otherwise  obtainable;  but  did  the  person 
making  the  statement,  irrespective  of  any 
relation,  have  such  a  knowledge  of  the  subject 
as  to  enable  him  or  her  to  speak  understand- 
ingly  in  regard  thereto?  Let  it  be  conceded 
that  the  office  assistant  was  the  employee 
of  Dr.  Tiffany.  Dr.  Howard,  on  account  of 
his  professional  relation,  must  have  had  a 
general  knowledge  of  the  case  concerning 
which  he  made  the  inquiry.  She  must  have 
had  a  particular  knowledge  of  same,  on  ac- 
count of  her  custody  and  keeping  of  the  rec- 
ords of  the  office.  Her  knowledge  and  under- 
standing of  the  matter,  therefore,  could  in 
nowise  have  been  different  or  more  complete 
had  she  been  in  his  employ  instead  of  that 
of  Dr*.  Tiffany.  In  addition,  the  inquiry  made 
by  Dr.  Howard  is,  in  itself,  proof  of  her  pos- 
session of  such  information  in  regard  to  the 
case  as  to  render  testimony  concerning  the 
statement,  as  preliminary  to  showing  his 
silence,  clearly  admissible.  If  she  did  not 
possess  this  knowledge,  for  what  purpose  was 
the  inquiry  made,  especially  [628]  in  view 
of  the  Doctor's  general  knowledge  of  same 
and  his  connection  therewith? 

The  specific  inquiry  which  evoked  the  state- 
ment around  which  this  controversy  centers 
was  made  by  Dr.  Howard  to  the  office  assist- 
ant in  his  asking  her  "if  she  had  the  record 
in  the  Mary  Coffey  case."  She  replied  "that 
she  had  and  that  the  patient  was  the  school 
teacher  that  he  had  dropped  iodine  in  her 
eye  and  put  it  out."  It  is  announced  in  the 
majority  opinion  that  this  reply  was  not  re- 
sponsive to  the  inquiry  and  hence  it  was  not 
incumbent  on  the  Doctor  to  deny  same. 

A  statement  may  be  irrenponsive  so  far  as 
it  relates  to  the  inquiry  which  prompted  it, 
but  this  does  not  measure  the  duty  as  to  the 
denial  of  same  by  one  whose  rights  are  thereby 
affected  and  whose  silence  may  import  an 
admission  as  to  the  truth  of  the  statement. 
Tlie  measure  of  duty  demanding  a  denial  de- 
pends upon  whether  the  rights  of  the  person 
concerning  whom  the  statement  is  made  is 
affected  thereby.  If  such  statement  is  adverse 
and  is  made  by  one  who  is  enabled  from 
knowledge  of  the  facts  to  speak  understand- 
ingly,  then  a  denial  is  incumbent  upon  the 
person  referred  to. 

Here  the  statement  was  not  made  by  a 
Ktranger,  but  by  one  who,  on  account  of  her 
relations,  was  familiar  with  the  case.-  The 
statement  had  reference  to  a  matter  with 
which  the  Doctor  was  also  familiar,  otherwise 
he  would  not  have  made  inquiry  for  further 
information  in  regard  to  same.  In  addition, 
and  of  prime  importance  in  determining 
w)ietl\f  r  or  not  the  statement  may  be  regard- 
ed as  an  impertinence,  it  is  evident  that  it 


had  reference  to  the  Doctor's  rights  and  if 
unchallenged  could  not  be  construed  otherwise 
than  as  adverse  to  his  interest.  His  duty, 
therefore,  to  deny  same  was  plain. 

The  Court  of  Appeals  pertinently  says  in 
regard  to  this  phase  of  the  case: 

[629]  "Had  the  charge  come  from  an  im- 
pertinent stranger,  no  admission  of  its  truth 
could  be  implied  from  the  silence  of  the  ac- 
cused. It  did  not  come  as  an  impertinence, 
but  in  answer  to  a  question  asked  by  the 
accused  of  the  young  woman  who  was  a  sort 
of*  factotwm  in  the  office  of  defendants,  re- 
ceived their  patients,  inquired  into  their 
business  and  kept  the  office  record  of  cases 
treated  by  defendants.  The  question  asked 
by  Dr.  Howard  called  for  information  kept 
by  her  in  the  course  of  her  employment  for 
the  benefit  and  future  use  of  her  employers, 
and  her  answer  was  in  direct  response  to  that 
question.  It  purported  to  give  him  the  facts 
relating  to  the  history  of  the  case  as  she  had 
received  them  from  him,  and  it  would  have 
been  most  unnatural  for  him  not  to  deny  such 
a  charge  if  it  were  false,  no  matter  who  waa 
present.  It  was  just  as  though  she  had  said: 
'You  told  me  you  put  out  the  woman's  eye 
and  that  is  the  history  of  the  case  in  this 
office.'  A  charge  of  that  kind,  if  false,  would 
bring  a  denial  from  any  man  under  any  cir- 
cumstances. The  evidence  was  properly  ad- 
mitted." 

In  Com.  y.  Kenney,  12  Mete.  (Mass.)  237, 
46  Am.  Dec.  672,  it  is  announced  that  where 
a  damaging  declaration  is  made  in  one's 
hearing  and  he  makes  no  reply,  his  silence 
may  be  held  to  be  a  tacit  admission  of  the 
truth  of  the  declaration  under  these  condi- 
tions: that  he  heard  and  understood  the  dec- 
laration and  comprehended  its  meaning ;  that 
the  truth  embraced  therein  was  within  hit 
knowledge;  that  he  was  at  liberty  to  make  a 
reply;  that  the  declaration  was  made  under 
such  circumstances  and  by  such  a  person  as  to 
demand  a  reply,  if  he  did  not  intend  to 
admit  it. 

We  realize  that  we  are  not  required  to  go 
beyond  our  own  eases  to  determine  the  ad- 
missibility of  testimony  in  a  case  submitted 
for  our  determination,  as  is  the  one  at  bar. 
But  to  avoid  citations  to  numerous  authori- 
ties we  have  found  it  most  convenient  to  em- 
ploy [6S0]  the  summary  found  in  the  Massa- 
chusetts case,  as  embodying  all  the  essentials 
of  our  own  rulings.  In  no  other  case  have 
we  found  a  clearer  or  more  concise  statement 
of  the  conditions  which  must  be  present  to  au- 
thorize the  admission  of  testimony  in  regard 
to  a  statement  demanding  a  denial.  A  com- 
parison with  the  facts  in  the  case  at  bar  dis- 
closes the  presence  of  all  the  conditions  de- 
clared to  be  necessary  in  the  ease  cited. 

The  following  cases  are  either  discussed  in 
the  majority  opinion  or  are  cited  by  the 
petitioners  for  the  w^rit  herein  as  in  conflict 
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with  the  rulings  of  the  Court  of  Appeals 
in  the  admisaion  of  this  testimony:  State  v. 
Hamilton,  55  Mo.  520;  Phillips  v.  Towler, 
23  Mo.  401;  State  v.  Young,  99  Mo.  666, 
12  S.  W.  879;  Adams  v.  Hannibal,  etc.  R.  Co. 
74  Mo.  553,  41  Am.  Rep.  333;  Wojtylak  v. 
Kansas,  etc.  Coal  Co.  188  Mo.  260,  87  S.  W. 
506;  SUte  V.  MuUins,  101  Mo.  517,  14  S.  W. 
625;  State  v.  Glahn,  97  Mo.  679,  11  S.  W.  260. 
We  will  review  them  in  their  order  to  enable 
it  to  be  determined,  from  a  fair  statement 
of  the  facts  in  each,  whether  they  contravene 
the  ruling  under  review. 

In  State  v.  Hamilton,  supra,  the  remarks 
received  in  evidence  were  not,  as  in  the  in- 
stant case,  directed  to  the  defendant,  and 
hence  did  not  charge  him  with  any  offense. 
The  Hamilton  case  is  referred  to  and  distin- 
guished by  the  Court  of  Appeals  as  present- 
ing a  different  state  of  facts  from  those  in  the 
case  at  bar. 

In  Phillips  y.  Towler,  supra,  a  remark  was 
made  in  the  presence  of  the  owner  of  a  slave 
that  the  slave  had  burned  the  building  in 
controversy  and  had  confessed,  to  which  the 
owner  made  no  response.  It  was  not  shown 
that  the  owner  had  any  personal  knowledge 
of  the  transaction  and,  of  course,  the  remark 
made  no  charge  against  him.  His  silence  un- 
der these  circumstances,  being  the  silence  ot 
one  not  personally  accused,  could  in  no  sense 
be  held  to  be  an  acquiescence  in  the  truth  of 
the  statement. 

[631]  In  State  v.  Toung,  supra,  the  remark 
charged  to  have  been  made  in  the  presence 
of  the  accused  was  made  while  the  latter  was 
under  arrest  and  therefore  in  no  position  to 
make  a  denial.  P\irther  than  this,  the  re- 
mark was  made  by  a  mere  stranger,  who  is 
not  shown  to  have  had  any  knowledge  of  the 
case,  and  while  made  in  the  presence  of  the 
accused,  it  was  not  addressed  to  him  and  was 
therefore  no  more  than  an  impertinence 
which  did  not  require  a  denial. 

Adams  v.  Hannibal,  etc.  R.  Co.  supra,  in- 
stead of  containing  a  ruling  adverse  to  that 
of  the  Court  of  Appeals,  is  «in  authority  in 
support  of  same.  The  Adams  case  holds  that 
the  declarations  of  an  agent  are  admissible 
as  evidence  against  his  principal  only  when 
made  while  transacting  the  business  of  the 
principal  and  as  a  part  of  the  transaction 
whicli  is  the  subject  of  the  inquiry  in  the 
suit  in  which  thev  are  offered.  The  office  at- 
tendant,  in  the  case  in  controversy,  was  en- 
gaged in  the  transaction  of  Dr.  Howard's 
business  and  was  therefore  his  agent  when  she 
was  asked  bv  him  if  she  had  the  record  in  the 
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Coffey  case,  and  her  reply  was  made  in  re- 
sponse to  this  inquiry;  that  the  inquiry  was 
a  part  of  the  entire  transaction  is  evident 
from  the  fact  that  the  deputy  sheriff  had 
just  served  a  summons  upon  Dr.  Howard  in 
the  suit  brought  by  the  plaintiff  for  the  in- 
jury about  which  the  inquiry  was  made. 


In  Wojtylak  v.  Ejinsas,  etc.  Coal  Co.  supra, 
there  is  no  ruling  which  by  remote  inference 
can  be  said  to  sustain  the  petitioners'  conten- 
tion. 

In  State  v.  Mullins,  supra,  the  declaration 
charged  to  have  been  made  was  in  a  judicial 
proceeding  and  hence  not  within  the  rule. 

In  State  v.  Glahn,  supra,*  it  is  held  that 
the  rule  in  regard  to  admissions  inferred  from 
acquiescence  in  the  verbal  statements  of 
others  has  no  application  except  when  the 
statement  calls  for  action  or  reply  on  the 
part  of  the  defendant.  With  this  statement 
of  the  rule  [632]  we  have  no  fault  to  find,  but 
we  question  the  propriety  of  its  application 
to  the  facts  at  bar,  except  to  sustain  the 
ruling  of  the  Court  of  Appeals.  If  there  ever 
was  &  ease  calling  for  action  or  reply  it  was 
in  the  one  now  under  consideration.  Dr. 
Howard  was  familiar  with  all  the  facts,  he 
had  been  the  principal  actor  in  the  ease,  he 
knew  from  the  service  of  the  summons  then 
made  by  the  ojQScer  that  the  plaintiff  had  as- 
serted in  a  court  of  law  her  right  to  dam- 
ages for  the  injuries  he  was  alleged  to  have 
inflicted;  when,  therefore,  the  declaration  as 
to  his  liability  was  made  by  the  attendant 
that  he  had  dropped  iodine  in  the  eye  of  the 
school  teacher  (meaning  plaintiff)  and  put 
it  out,  his  duty,  to  avoid  the  application  of 
the  rule  as  to  the  inference  the  law  permits 
to  be  drawn  under  such  circumstances,  be- 
came imperative  to  deny  the  truth  of  the 
declaration. 

The  decision  of  the  Court  of  Appeals  ad- 
mitting the  testimony  in  question  did  not 
contravene  any  previous  ruling  of  this  court 
on  the  subject.  More  than  this,  it  is  in  ac- 
cord with  the  strong  current  of  authority 
elsewhere.  There  is,  therefore,  no  authority 
for  the  exercise  of  our  supervisory  power.  [2 
Wigmore  on  £y.  sec.  1071 ;  2  Mod.  £v.  Cham- 
berlayne,  sees.  1418-1433;  2  Jones  Com.  on 
£y.  sec.  289;  and  Wigmore  on  Ev.  sec.  1071, 
containing  reference  to  latest  cases.] 

In  view  of  the  reasons  stated  and  the  con- 
clusions flowing  therefrom,  it  follows  that  our 
writ  should  be  quashed,  which  will  result 
in  an  affirmance  of  the  judgment  of  the  Court 
of  Appeals. 

NOTE. 

Failure  of  Party  to  CItII  Aetion  to  Re- 
ply to  Oral  Statement  as  Implied 
Admission. 

I.  Introductory,  10. 
11.  General  Rule,  10. 
III.  Essentials  of  Admissibility: 

1.  Statement  Heard  and  Understood, 

12. 

2.  Party  at  Liberty  to  Reply,  16. 

3.  Knowledge  of  Truth  of  Statement,' 

20. 
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4.  Keply  Demanded  by  Circumfttances : 

a.  CircumstaQceB  Held  to  Demand 

Reply.  21. 

b.  Circumstances  Held  Not  to  De- 

mand Reply,  28. 
IV.  Privileged  Communications,    34. 


J.  Introductory, 

This  note  discusses  only  those  decisions 
which  pass  on  the  failure  of  a  party  to  a 
civil  action  to  reply  to  an  oral  statement  as 
constituting  an  implied  admission  of  the 
truth  of  that  statement. 

The  failure  of  a  person  to  reply  to  a  state- 
ment made  in  a  written  communication  as  an 
admission  of  its  truth,  is  treated  in  the  note 
to  State  v.  McFarland,  Ann.  Cas.  1914B 
782,  and  the  rule  that  the  receipt  of  a 
statement  of  account  without  protest  amounts 
to  an  admission  of  its  correctness,  is  dis- 
cussed in  the  note  to  Thomasina  v.  Carpenter, 
Ann.  Cas.  1915A  600.  The  cases  dealing  with 
the  admissibility  in  evidence  of  an  undenied 
accusation  of  crime  are  collated  in  the  notes 
to  Merriweather  v.  Cora.  4  Ann.  Cas.  1039; 
Eaton  V.  Com.  12  Ann.  Cas.  874;  and  Parrott 
V.  State,  Ann.  Cas.  1913C  239. 

II.  General  Rule. 

The  implication  of  admission  from  the 
silence  of  a  party  to  a  civil  action  in  whose 
presence  a  statement  is  made  which  is  not 
answered  or  refuted  bv  him,  rests  on  the  idea 
of  acquiescence.  The  maxim  is  qui  facet,  oon- 
sentire  videiur.  But  it  is  not'  everything 
that  is  said  in  the  presence  of  a  party  to  a 
civil  action  in  reference  to  the  subject-matter 
thereof  that  may  be  given  in  evidence  against 
him  when  he  remains  silent.  If  the  party 
in  whose  presence  the  statement  is  made  is 
physically  and  mentally  able  to  hear  and  un- 
dcnstand,  and  sufficiently  near  to  hear,  and 
the  statement  is  of  a  character  that  would 
under  the  circumstances  naturally  call  on  him 
for  a  denial  or  qualification  if  untrue,  and 
he  is  at  liberty  to  deny  or  qualify,  then  it 
may  be  given  in  evidence  against  him  and  his 
silence  may  be  considered  as  an  admission 
by  acquiescence  in  that  statement;  otherwise 
not. 

England, — Hayslep  v.  Gymer,  1  Ad.  &  Kl. 
162,  28  E.  C.  L.  60,  3  L.  *  J.  K.  B.  149,  110 
Eng.  Rep.  (Reprint)  1169,  3  X.  &  M.  479; 
Bessela  v.  Stern,  2  C.  P.  D.  265.  See  also 
Xeile  V.  Jakle,  2  C.  &  K.  700,  61  E.  C.  L.  709. 

United  States. — Cross  Lake  Logging  Co.  v. 
Joyce,  83  Fed.  989,  28  C.  C.  A.  2.)0;  Pamlo 
v.  Philadelphia,  etc.  R.  Co.  145  Fed.  664: 
International  Harvester  Co.  v.  Voboril,  187 
Fed.  973,  110  C.  C.  A.  311.  See  also  Morris 
v.  Norton,  75  Fed.  012,  21  C.  C.  A.  55.3. 


Alabama. — Wheat  v.  Croom,  7  Ala.  349; 
Thomas  v.  Degraffenreid,  17  Ala.  602;  Har- 
mon v.  Goctter,  87  Ala.  325,  6  So.  93;  Steph- 
ens V.  Barnwell,  154  Ala.  124,  45  So.  233. 
See  also  Hicks  y.  Lawson,  39  Ala.  90;  Perry 
V.  Johnston,  59  Ala.  648;  Collier  v.  Dick, 
111  Ala.  263,  18  So.  522. 

Arkansas. — Hight  v.  Klingensmith,  75  Ark. 
218,  87  S.  W:  138.  See  also  Humphries  ▼. 
McCraw,  9  Ark.  91. 

CaZi/omia.— Tibbet  v.  Sue,  125  Cal.  544, 
58  Pac.  160;  In  re  Snowball,  157  Cal.  301, 
107  Pac.  598;  In  re  Ricks,  160  Cal.  467,  117 
Pac.  439;  Bashore  v.  Mooney,  4  Cal.  App. 
276,  87  Pac.  553.  See  also  Wifkins  v.  Stidger, 
22  Cal.  231,  83  Am.  Dec.  64;  In  re  Pepper, 
158  CaL  619,  112  Pac.  62,  31  L.R.A.(N.S.) 
1092;  Henderson  v.  Xortham,  168  Pac.  1044. 

CwMiecticut. — Walbridge  v.  Arnold,  21 
Conn.  424. 

Georgia. — Morris  v.  Stokes,  21  Ga.  552; 
Block  V.  Hicks,  27  Ga.  522 ;  Dixon  v.  Edwards, 
48  Ga.  142;  Sindall  v.  Jones,  57  Ga.  85; 
Small  v.  Williams,  87  Ga.  681,  13  S.  E.  589; 
Holston  V.  Southern  R.  Co.  116  Ga.  656,  43 
S.  £.  29.  See  also  Giles  v.  Vandiver,  91  Ga. 
192,  17  S.  E.  115. 

lUvnois. — Hagenbaugh  v.  Crabtree,  33  111. 
225;  Leslie  E.  Keeley  Co.  v.  Hargreaves.  236 
in.  316,  86  N.  E.  132;  Kozlowski  v.  Chicago, 
113  III.  App.  513;  Muetze  v.  Procasky,  126 
111.  App.  589;  Hatcher  v.  Quincy  Horse  R. 
etc.  Co.  181  111.  App.  30.  See  k\»o  :^Iix  v. 
Osby,  62  111.  193;  Farley  v.  Wabash  R.  Co. 
153  III.  App.  493. 

Indiana. — Pierce  v.  Goldsberry,  35  Ind.  317, 
overruled  on  other  grounds  in  Abel  v.  Alex- 
ander, 45  Ind.  523,  15  Am.  Rep.  270;  Puett 
v.  Beard.  86  Ind.  104;  Spencer  v.  Bobbins, 
106  Ind.  580,  5  N.  E.  726;  Pritchett  v.  Sheri- 
dan, 29  Ind.  App.  81,  63  N.  E.  865.  See  also 
Springer  v.  Byram,  137  Ind.  15,  36  N.  E. 
361,  45  Am.  St.  Rep.  159,  23  L.R.A.  244; 
Leach  v.  Dickerson,  14  Ind.  App.  375,  42 
X.  E.  1031;  Masons'  Union  L.  Ins.  Assoc,  v. 
Brockman,  26  Ind.  App.  182.  59  X.  E.  401. 

Iowa. — Des  Moines  Sav.  Hank  v.  Colfax 
Hotel  Co.  88  la.  4,  55  X.  W.  67;  Dean  v. 
Carpenter,  134  la.  275,  111  X.  W.  815.  See 
also  Owen  v.  Christensen,  106  la.  394,  76 
N.  W.  1003. 

Kcntuckif. — Carrell  v.  Early,  4  Bibb  270; 
Milton  v.  Hunter,  13  BusIj  16.3:  Givens  v. 
Louisville,  etc.  R.  Co.  72  S.  W.  320,  24  Ky. 
L.  Rej).  1706.  See  also  Justice  v.  Justice,  124 
S.  W.  351. 

Louisiana. — Oliver  v.  Louisville,  etc.  R.  Co. 
43  La.  Ann.  804,  9  So.  431.  See  also  Barrv 
V.  Louisiana  Ins.  Co.  12  Mart.  O.  S.  493; 
Morton  v.  Rils,  5  La.  413. 

Maine. — Blanchard  v.  Hodgkins,  62  Me. 
119;  Johnson  v.  Day,  78  Me.  224.  3  Atl.  647; 
Harlow  v.  Perry,  reported  in  full,  post,  thii 
volume,  at  page  37. 
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Massachusetts. — Hildreth  v.  Martin,  3  Al- 
len 371;  Mallen  v.  Boyntou,  132  Mass.  443; 
Proctor  V.  Old  Colony  R.  Co.  154  Ma«8.  251, 
28  N.  £.  13;  Smith  v.  Duncan,  181  Mass. 
435,  63  N.  £.  938;  Sumner  v.  Gardiner,  184 
Mass.  433,  68  N.  E.  850.  See  also  Boston, 
etc.  R.  Co.  V.  Dana,  1  Gray  83;  (>*Xeil  v. 
Glover,  5  Gray  144;  Traders'  Nat.  Bank  v. 
Rogers,  167  Mass.  315,  45  N.  K.  923,  57  Am. 
St.  Rep.  458,  36  L.R.A.  539. 

Michigan. — Atwood  v.  Cornwall,  28  Mich. 
336,  15  Am.  Rep.  219;  Evans  v.  Montgomery, 
95  Mich.  497,  55  N.  W.  362;  Matthews  v. 
Forslund,  112  Mich.  691,  70  N.  W.  1105,  4 
Detroit  Leg.  N.  133.  See  also  Dawson  v.  Hall, 
2  Mich.  390. 

Minnesota*. — See  Greene  v.  Dockendorf,  13 
Minn.  70;  Bathle  v.  Krassin,  82  Minn.  226, 
84  N.  W.  796. 

Mississipi^i. — State  v.  Farish,  23  Miss.  483. 
See  aUo  Edwards  v.  Williams,  2  How.  846. 

Missoud. — Nelson  v.  Nelson,  90  Mo.  400, 
2  S.  W.  413.  See  also  Sutter  v.  Lackuiann, 
39  Mo.  91;  Hoffmann  v.  Hoffmann,  326  Mo. 
486,  29  S.  W.  603;  Ball  v.  Independence,  41 
Mo.  App.  469;  State  v.  Henderson,  86  Mo. 
App.  482:  Summers  v.  Keller,  152  ]Mo.  App. 
626,  133  S.  W.  1180. 

yew  Hampshire. — Morrill  v.  Richey,  18  N. 
H.  295 ;  Corser  v.  Paul,  41  N.  H.  24,*  77  Am. 
Dec.  753;  Steer  v.  Litths  44  N.  H.  673;  Rob- 
erts v.  Rice,  69  N.  II.  472,  45  Atl.  237.  See 
also  Bailey  v.  Woods,  17  N.  H.  365;  Wallace 
T.  Goodali.  18  N.   H.  439. 

Xetc  Jersey. — Boyles  v.  McCowen,  3  N.  J. 
L.  677. 

\ew  York. — Lindner  v.  Sahler,  51  Barb. 
322;  Jewett  v.  Banning,  21  N.  Y.  27;  Schulz 
V.  Vogel,  25  Misc.  760,  54  N.  Y.  S.  125;  Wal- 
lace V.  Wallace,  137  N.  Y.  S.  43.  See  also 
Smith  V.  Hill,  22  Barb.  656:  Stecker  Litho- 
♦.fraphic  Co.  v.  Inman,  175  N.  Y.  124,  67  N.  E. 
213,  affirming  67  App.  Div.  625,  74  N.  Y.  S. 
1147. 

Xorth  Carolina. — Radford  v.  Rice,  19  N.  C. 
39;  Andres  v.  Lee,  21  N.  C.  318;  Reid  v. 
Barnhart,  54  N.  C.  142;  Virginia-Carolina 
Chemical  Co.  v.  Kirven,  1.30  N.  C.  161,  41 
S.  E.  1;  Avery  v.  Stewart,  136  N.  C.  426, 
48  S.  E.  775,  68  L.R.A.  776;  Higiismith  v. 
Page,  161  N.  C.  356,  77  S.  E.  294. 

Xorih  Dakota, — O.  S.  Paulson  "Mercantile 
Co.  V.  Seaver,  8  N.  D.  215,  77  N.  W.  1001. 

Orr(7o«.— Stowpll  v.  Hall,  56  Ore.  256,  108 
Pac.  i82.  See  also  Patty  v.  Salem  Flouring 
Mills  Co.  63  Ore.  350,  OGPac.  1106,  judgment 
modified  53  Ore.  357,  98  Pac.  521,  rehearing 
denied  .33  Ore.  362,  100  Pac.  298. 

Pewnsylcania. — Orner  v.  Hollman,  4  Whart. 
45;  McClenkan  v.  Mc:Millan,  6  Pa.  St.  366. 
See  also  Vincent  v.  Huff,  8  S.  &  R.  381. 

Tennessee. — Queener  v.  Morrow,  3  Cold. 
123.  See  also  Allison  v.  Barrow,  3  Cold.  414, 
91  Am.  Dec.  201. 
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rea?««.--Smith  v.  Eckford,  18  S.  W.  210; 
Simonds  v.  Firemen's  Fund  Ins.  Co.  35  S.  W. 
300;  McKay  v.  Elder,  92  S.  W.  268;  Hengy 
V.  Missouri,  etc.  R.  Co.  109  S.  W.  402.  See 
also  Boyer  v.  St.  Louis,  etc.  R.  Co.  97  Tex. 
107,  76  S.  W.  441;  Bass  v.  Tolbert,  51  Tex. 
Civ.  App.  437,  112  S.  W.  1077;  Reid  Auto 
Co.  V.  Gorsczya,  144  S.  W.  688. 

Uiaih. — Broadbent  v.  Denver,  etc  R.  Co. 
48  Utah  5!)8,  160  Pac.  1185. 

T'ermoiii.— :McCann  v.  Hallock,  30  Vt.  233; 
Donovan  v.  Selinas,  85  Vt.  80,  81  Atl.  235, 
Ann.  Cas.  1915D  645.  See  also  Pierce  v. 
Pierce,  66  Vt.  369,  29  Atl.  364, 

Virginva.— Fry  v.  Stowers,  92  Va.  13,  22 
S.  E.  500. 

Wiso&nsin. — Kimball  v.  Post,  44  W'is.  471; 
Meracle  v.  Down,  64  Wis.  323,  25  N.  W.  412. 

This  rule  of  evidence  rests  on  that  universal 
principle  of  human  conduct  which  leads  us  to 
repel  an  unfounded  imputation  or  claim. 
Wheat  V.  Croom,  7  Ala.  349. 

Tlie  extent  of  the  rule  is  that  it  is  a  ques- 
tion for  the  jury,  in  the  light  of  all  the  cir- 
cumstances, to  say  whether  the  silence  of  a 
party  amounts  to  an  admission,  the  weight  to 
be  given  the  evidence  depending  on  how  pro- 
vocative the  situation  is  to  speech  and  how 
significant  is  the  silence.  International  Har- 
vester Co.  v.  Voboril,  187  Fed.  973,  110  C.  C 
A.  311:  Hagenbaugh  v.  Crabtree,  33  111.^225; 
Blanchard  v.  Hodgkins,  62  Me.  119;  Johnson 
V.  Day,  78  Me.  224,  3  Atl.  647;  Mallen  v. 
Boynton,  132  Mass.  443;  Sumner  v.  Gardi-  * 
ner,  184  Mass.  433,  67  N.  E.  850;  >Iorrill 
V.  Richey,  18  N.  H.  295;  McClenkan  v.  Mc- 
Millan, 6  Pa.  St.  366.  See  also  Morris  v. 
Norton,  75  Fed.  912,  43  U.  S.  App.  730,  21 
C.  C.  A.  553.  In  Hagenbaugh  v.  Cral)tree, 
supra,  it  appeared  that  the  jury  were  in- 
structed as  follows:  **When  one  party  to  a 
contract  alleges  a  certain  thing  or  things  to 
be  true  concerning  that  contract,  in  the 
presence  of  the  other  party,  and  he  remains 
silent,  making  no  denial,  that  is  a  tacit  ad- 
mission of  their  correctness  unless  proved  to 
the  contrary."  In  holding  that  this  instnic- 
tion  was  too  broad  in  its  scope,  the  court 
said:  **That  such  evidence  is  proper  for  the 
consideration  of  a  jury  is  undeniably  true,  . 
but  it  is  equally  true  that  such  evidence  is 
not  conclusive.  Nor  is  such  silence  always 
evidence  of  the  truth  of  the  statement  thus 
made.  And  it  is  for  the  obvious  reason  that 
nnder  a  variety  of  circumjitances  it  would  be 
highly  improper  for  a  party  to  make  a  denial. 
The  proprieties  of  life  should  not  be  out- 
raged or  even  violated  in  making  such  denial. 
Nor  would  the  party  be  bound  to  do  so,  if  it 
would  lead  to  violent  altercation  between  the 
parties.  If  such  denial  would  lead  to  a  broach 
of  the  peace,  or  even  to  an  indecent  quarrel 
and  abuse,  he  would  not  be  bound  to  contra* 
diet  the  statement.     Or  if  it  would  he  inde- 
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corous  and  offensive  to  those  present,  or  if  it 
would  disturb  business,  social  enjoyment  or 
religious  exercises,  it  would  be  improper  to 
make  a  denial.  If  made  in  court,  where  it 
would  be  a  contempt  to  make  the  denial,  it 
would  be  highly  improper." 

In  Morrill  v.  Richey,  18  N.  H.  295,  it  ap- 
peared that  the  defendant  made,  in  the  pres- 
ence of  the  plaintiff's  servant,  an  assertion, 
which,  if  true,  would  affect  or  wholly  take 
away  the  right  ot  action.  The  servant  re- 
ceived the  communication  in  silence,  and  the 
defendant  insisted  that  the  law  interpreted 
that  silence  as  an  admission  of  the  truth  of 
the  assertion.  The  court  said:  ''Omitting  an 
obvious  question,  of  the  authority  of  the 
servant,  by  express  language,  to  admit  away 
his  master's  rights  in  the  circumstances  of 
this  case,  it  is  sufficient  to  deny  that  the  law 
interprets  the  silence  of  a  party  to  be  an 
admission  of  all  that  he  hears.  What  is  said 
in  a  party's  hearing  may  be  proved,  but  it  is 
the  peculiar  province  of  the  jury  to  put  a 
construction  upon  the  party's  bebavior  at 
such  time.  They  may  say  that  he  is  silent 
because  he  is  afraid  to  speak,  or  because  lie 
is  struck  dumb  with  amazement  and  despair 
at  the  audacity  of  the  falsehood,  or  because 
he  acquiesces  in  the  thing  said,  as  so  perfect- 
ly understood  between  the  parties  as  not  re- 
quiring his  express  assent;  or,  in  short,  they 
may  draw  such  inference  as  they  think  ought 
to  be  drawn  from  conduct  that,  in  itself,  with- 
'  out  the  aid  of  surrounding  circumstances  to 
explain  it,  is  extremely  equivocal." 

Ill,  Bssentials  of  Admissibility* 

1.  Statement  Heard  and  Undebstood. 

In  order  to  render  admissible  testimony  as 
to  the  failure  of  a  party  of  a  civil  action  to 
deny  or  contradict  a  statment  made  in  his 
presence,  it  must  of  course  be  made  to  appear 
with  reasonable  certainty  that  the  party  not 
only  heard,  but  understood,  the  conversation. 
Lallande  v.  Brown,  121  Ala.  513,  25  So.  997; 
Holston  V.  Southern  R.  Co.  116  Ga.  656,  43 
S.  £.  29;  Hildreth  v.  Martin,  3  Allen  (Mass.) 
371;  ]MalIen  v.  Boynton,  132  Mass.  443; 
Wright  V.  Maseras,  *56  Barb.  (N.  Y.)  521; 
Meracle  v.  Downs,  64  Wis.  323,  26  N.  W.  412. 
See  also  Tibbet  v.  Sue,  125  Cal.  544,  58 
Pac.  160  (set  out  at  length  infra,  in  subdivi- 
sion 4.  Reply  Demanded  by  Oiroumatancea)  ; 
Rolfe  V.  Rolfe,  10  Oa.  143  (set  out  at  length 
infra,  in  subdivision  4.  Reply  Demanded  by 
CirotMnatanoes) ;  Givens  v.  Louisville,  etc. 
R.  Co.  (Ky.)  72  S.  W.  320,  24  Ky.  L.  Rep. 
1796  (set  out  at  length  infra,  in  subdivi- 
sion 4.  Reply  Demxmded  by  Circumstances) ; 
Bathke  v.  Krassin,  82  Minn.  226,  84  N.  W. 
796. 

Where  the  party  is  near  enough  to  hear, 
**i%  is  almost  a  necessary  inference  that  he 


did  hear,"  Virginia-Carolina  Chemical  Co.  v. 
Kirven,  130  N.  C.  161,  41  S.  £.  1,  especially 
where  he  was  decidedly  interested  in  the  mat- 
ter. Smith  v.  Eckford  (Tex.)  18  S.  W.  210. 
In  Holston  y.  Southern  R.  Co.  116  Ga.  656, 
43  S.  £.  29,  an  action  for  damages  for  death 
by  wrongful  act,  the  plaintiff  claimed  that  the 
conductor  or  some  other  employee  of  the  rail- 
road company  discovered  the  presence  of  his 
intestate,  who  was  stealing  a  ride  on  the 
train,  and  shot  him  in  the  arm,  causing  him 
to  fall  under  the  wheels  of  the  moving  train. 
Objection  was  made  to  the  testimony  of  cer- 
tain witnesses  introduced  by  the  defendant, 
as  to  what  waa  said  to  them  by  one  of  the 
companions  of  the  intestate,  in  his  presence, 
to  the  effect  that  in  attempting  to  get  from 
underneath  the  car  his  coat  "hung"  and 
caused  him  to  fall;  that  he  and  his  compan- 
ions "were  all  beating  their  way;"  that  "they 
would  have  gone  through"  if  the  declarant 
had  been  ^'listened  to;"  that  he  "did  the 
shooting,  and  if  the  others  had  stuck  to  him, 
he  would  have  whipped  the  crowd  and  rode 
on  any  way."  It  appeared  from  the  testi- 
mony of  these  witnesses  that  the  declarant 
also  exhibited  a  pistol  and  explained  that 
he  and  one  other  than  the  intestate  were  rid- 
ing "on  the  front  part  of  the  engine,  and  the 
engineer  put  them  off."  The  court  said: 
"We  cannot  agree  with  counsel  in  their  fur- 
ther contention  that  the  evidence  in  question 
should  have  been  excluded  on  the  idea  that 
it  did  not  come  within  the  provisions  of  the 
Civil  Code,  §  5195,  that  'acquiescence  or  si- 
lence, when  the  circumstances  require  an  an- 
swer or  denial  or  other  conduct,  may  amount 
to  an  admission.'  If,  in  point  of  fact,  as 
claimed  by  the  plaintiff,  an  employee  of  the 
company  shot  the  decedent  and  caused  him 
to  fall  under  the  wheels  of  the  train,  it 
would  have  been  but  natural  for  him,  if  in 
the  possession  of  his  mental  faculties,  to  in- 
dignantly deny  any  statement  made  by-  a 
third  person  in  his  presence  that  his  injuries 
were  due  to  an  altogether  different  cause 
for  which  he  alone  was  responsible.  And,  of 
course,  if  he  tacitly  admitted  the. truth  of 
such  a  statement,  this  would  amount  to 
strong  evidence  going  to  show  that  the  con- 
tention of  the  plaintiff  was  without  any  foun- 
dation of  fact.  So  the  real  question  presented 
is:  Does  the  record  before  ua  disclose  that 
the  mental  or  physical  condition  of  the  de- 
cedent, at  the  time  the  above  mentioned  state- 
ments were  made  in  his  presence,  was  such 
as  to  relieve  him  of  all  obligations  of  noting 
and  correcting  them,  if  false  or  inaccurate? 
The  physicians  who  attended  him  stated  that, 
in  their  opinion,  he  waa  fully  conscious  and 
knew  all  that  transpired  while  he  waa  being 
cared  for  by  them,  though  he  was  suffering 
more  or  less  pain  up  to  the  time  of  his  death, 
even  after  they  had  administered  drugs  to 
relieve  him  of  his  sufferings.    Quite  a  number 
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of  witnesses,  ineluding  one  introduced  by  the 
plaintiff,  testified  that  the  decedent  talked 
rationally  and  stated  in  detail  the  manner  in 
which  he  met  with  his  injuries,  etc.  Indeed, 
other  than  the  faet  that  his  limbs  had  been 
terribly  mangled,  there  was  nothing  to  indi- 
cate that  his  mental  condition  was  such  as 
to  preclude  the  idea  that  he  fully  understood 
all  that  was  said  to  him  or  in  his  presence. 
This  being  so,  the  testimony  objected  to  was 
admissible;  for  it  was  the  province  of  the 
jury  to  say  whether  or  not,  under  all  the 
circumstances,  the  decedent  was  really  con- 
scious of  all  that  transpired,  and  was  called 
upon  to  deny  statements  made  in  his  presence, 
which,  if  untrue,  would  operate  to  his  preju- 
dice in  the  event  he  sliould  recover  from  his 
injuries  and  seek  to  hold  the  railway  com- 
pany responsible  therefor.  It  is  proper,  in 
this  connection,  to  also  deal  with  the  con- 
tention of  the  plaintiff  in  error  that  the  trial 
judge  erred  in  charging  the  jury  to  the  effect 
that  if  some  one  other  than  an  employee  of 
the  company  fired  a  pistol,  and  the  decedent 
became  excited  or  frightened  in  consequence 
and  fell  from  his  position  under  the  car,  then 
the  company  would  not  be  liable  in  damages. 
Counsel  for  the  plaintiff  insist  that  there 
was  no  evidence,  save  the  testimony  last  above 
referred  to  concerning  the  statement  made  by 
a  companion  of  the  decedent  to  the  effect  that 
he  was  the  one  who  fired  the  pistol,  to  war- 
rant any  such  charge;  and  that  it  could  not 
have  been  predicated  on  this  testimony  as 
original  evidence  showing  that  a  person  not 
connected  with  the  company  did  the  firing, 
because  this  testimony,  if  pertinent  at  all, 
was  competent  only  for  the  purpose  of  im- 
peaching as  a  witness  the  fellow-traveler  of 
the  decedent.  In  ruling,  as  we  have,  that 
the  testimony  was  admissible  as  tending  to 
establish  an  admission  on  the  part  of  the 
decedent,  we  have  practically  disposed  of  the 
criticism  made  on  the  charge  of  the  court 
to  which  exception  is  taken." 

In  an  action  on  an  account  stated  by  a 
physician  for  the  amount  of  his  bill,  evidence 
of  a  conversation  between  the  plaintiff  and  a 
brother  of  the  defendant  at  the  bedside  of  the 
defendant  touching  the  amount  of  the  ac- 
count, while  the  latter  was  "as  sick  as  a  man 
could  be  and  be  alive,"  was  held  to  have 
been  properly  admitted.  Lallande  v.  Brown, 
121  Ala.  513,  25  So.  997. 

In  Mallen  v.  Boynton,  132  Mass.  443,  an 
action  against  a  physician  for  malpractice 
in  the  treatment  of  the  plaintiff's  broken  arm, 
the  defendant  testified  to  the  following  con- 
versation in  the  presence  of  the  plaintiff,  who 
was  conscious  and  could  hear  what  was  said: 
"I  asked  the  son  if  he  wanted  me  to  take 
charge  of  his  father,  or  to  get  some  other 
physician.  The  son  said,  standing  dose  by 
the  plaintiff:   'If  you  can't  dress  it  well,  I 


don't  know  where  to  go  for  a  physician!' " 
There  was  no  claim  that  the  plaintiff  made 
any  reply  or  said  anything.  In  rebuttal,  the 
plaintiff  testified  that  he  neither  heard  nor 
knew  of  the  question,  or  the  son's  answer.  It 
was  held  that  the  evidence  was  properly  ad- 
mitted, its  effect  being  for  the  jury. 

In  Meracle  v.  Down,  64  Wis.  323,  25  N.  W. 
412,  an  action  for  damages  for  personal  in- 
juries, the  result  of  an  attack  by  the  de- 
fendant's dog  on  the  plaintiff's  team  while 
driving  along  a  public  highway,  a  witness 
called  by  the  plaintiff  testified  that  imme- 
diately after  the  plaintiff  was  injured  he 
went  to  the  defendant's  house  and  informed 
the  defendant's  sister,  who  resided  with 
him,  of  the  accident  and  the  cause  of  it,  and 
that  the  sister  replied:  "The  dog  is  always 
doing  something.  I  have  licked  him  many 
a  time  for  running  out  at  teams."  Tlie  wit- 
ness also  testified  that  the  defendant  was 
asleep,  but  "that  they  called  his  attention, 
jind  then  he  awoke."  In  holding  the  evidence 
to  be  admissible,  the  court  stated  that  the 
defendant  was  certainly  awake  some  of  the 
time  when  the  witness  was  there,  and  that 
there  was  no  satisfactory  proof  that  he  was 
asleep  when  the  remark  was  made  by  his 
sister. 

In  Neile  v.  Jakle,  2  C.  &  K  709,  61  £.  C.  L. 
709,  an  action  for  false  imprisonment  and 
malicious  prosecution,  a  witness  testified  that, 
on  one  occasion,  the  plaintiff  was  in  the 
kitchen  of  the  defendant's  house,  that  no  one 
else  was  there,  and  that  the  defendant's  wife 
stood  at  the  head  of  the  kitchen  stairs,  and 
said  something  in  a  tone  of  voice  loud  enough 
for  the  plaintiff  to  hear.  It  was  held  that  the 
witness  might  be  asked  what  the  defendant's 
wife  said,  as  the  plaintiff  could  hear  what 
was  said  and  might  have  contradicted  it 
if  untrue,  although  she  was  not  actually 
present. 

In  Wright  v.  Maseras,  56  Barb.  <N.  Y.) 
521,  it  appeared  that  the  defendant  was  a 
Cuban,  and  unable  to  speak  Englisli.  On  tlie 
return  of  a  counterfeit  bill  to  the  defendant 
by  the  plaintiff,  who  could  neither  speak  nor 
understand  the  Spanish  language,  the  con- 
versation was  conducted  in  the  defendant's 
presence  by  the  defendant's  banker,  one  Caba- 
los,  who  was  also  a  Cuban,  and  who  could 
speak  English.  During  this  interview,  the 
defendant  and  Cabalos  conversed  together  in 
a  language  that  the  plaintiff  did  not  under* 
stand,  but  Cabalos  told  the  plaintiff  that  the 
defendant  did  not  give  him  the  bill ;  and  when 
the  plaintiff  asked  him  to  take  the  bill  back,. 
Cabalos  made  the  reply  with  a  gesture,  put- 
ting up  his  hand  and  turning  his  head  on  one 
side.  Immediately  after  this  conversation  of 
Cabalos  with  the  defendant,  the  latter  took 
out  a  package  of  money,  and  showed  it  to 
Cabalos.    In  holding  the  conversation  to  b^ 
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admissible,  the  court  said:  '*If  the  defend- 
ant, through  his  interpreter,  friend  -  and 
banker,  Cabalos,  understood,  or  was  made 
to  understand,  the  plaintiff's  statement  and 
claim  that  he  had  passed  to  him  a  counter- 
feit bill,  and  that  he  demanded  its  redemp- 
tion, then  the  conversation  is  to  be  used  to 
the  same  effect  as  if  the  plaintiff  had  ad- 
dressed him  in  Spanish,  or  any  other  language 
that  he  did  understand.  It  is  only  important 
to  know  that  he  understood  it.  It  would  seem 
that  the  justice  believed  he  understood  it; 
otherwise  he  could  not,  or  rather  ought  not 
to  have  rendered  a  judgment  for  the  plain- 
tiff. If  lie  did  understand  it,  the  justice  was 
right.  Is  there,  then,  evidence  sufficient  to 
sustain  this  conclusion  of  the  justice?  .  .  . 
I  think  it  was  possible,  nay,  reasonable,  for 
the  justice  to  draw  the  conclusion  of  fact, 
from  the  conduct  of  the  defendant,  that  he 
understood  the  convertiaUon  of  the  plaintiff 
with  Cabalos,  and  the  object  of  the  plaintiff's 
visit.  The  plaintiff  had  the  counterfeit  bill 
in  his  hand;  the  defendant  knew  he  had 
passed  to  him  a  $50  bill.  Cabalos  spoke  to 
the  defendant  in  language  that  he  under- 
stood, and  immediately  the  defendant  took 
out  his  package  of  money  and  showed  it  to 
Cabalos;  Cabalos  was  his  banker,  and  had 
furnished  him  with  his  monev.  The  circum- 
stances  are  strong  enough  to  establish  the 
conclusion  that  the  defendant  knew  and  un- 
derstood this  conversation.  The  inference,  at 
all  events,  was  strong  enough  to  put  him  on 
the  defense.  He  could  have  been  sworn,  and 
through  an  interpreter  could  have  acquitted 
himself  of  all  wrong  intent,  if  his  transaction 
was  honest.  He  was  in  the  condition  that 
the  omission  to  defend  himself  added  to  the 
force  of  the  presumption  against  him.  .  .  . 
He  did  not  attempt  t(»  show  that  he  did  not 
understand  the  conversation.'' 

But  statements  which  a  party  is  not  shown 
to  have  heard  or  understood,  either  by  rea- 
son of  his  attention  not  having  been  attract- 
ed thereto,  or  because  of  his  distance  from 
the  persons  engaged  in  conversation,  or  his 
physical  condition  at 'the  time,  may  not  be 
proved  against  him  as  admissions  by  acquies- 
cence. Cowen  v.  Bush,  76  Fed.  349,  22  C.  C. 
A.  196,  40  U.  S.  App.  .349;  Parulo  v.  Phila- 
delphia, etc.  R.  Co.  145  Fed.  664;  Leach  v. 
Dickerson,  14  Ind.  App.  375,  42  N.  E.  1031; 
Martin  v.  Capital  Ins.  Co.  85  la.  643,  52  K. 
W.  534;  Tufts  Y.  Charlestown,  4  Gray 
(Mass.)  537;  Barry  v.  Davis,  33  Mich.  515; 
Steer  v.  Little,  44  N.  H.  613;  Jackson  v. 
Builders'  Wood  Working  Co.  91  Hun  435,  36 
N.  Y.  S.  227;  Josephi  v.  Furnish.  27  Ore.  260, 
41  Pac.  424:  Catanraro  v.  Pennsylvania  R. 
Co.  230  Pa.  St.  305,  79  Atl.  624;  Bass  v.  Tol- 
bert.  51  Tex.  Civ.  App.  437,  112  S.  W.  1077; 
CabinesB  v.  Holland  (Tex.)  30  S.  W.  63;  Mc- 
Cord  v.  Seattle  Electric  Co.  46  Wash.  145, 
89  Pac.  491,  13  L.R.A.(N.8.)  349. 


Where  it  appeared  from  the  testimony  of 
the  plaintiff's  physician  that  at  the  time 
when  a  statement  of  the  cause  of  the  accident 
was  made  in  her  presence  by  a  third  person, 
the  plaintiff,  who  had  been  seriously  injured, 
was  suffering  from  the  shock  and  the  pain 
caused  by  her 'injuries,  it  was  held  that  her 
silence  did  not  amount  to  an  acquiescence  in 
the  statement.  Schilling  v.  LTnion  R.  Co.  77 
App.  Div.  74,  78  N.  Y.  S.  1015,  wherein  the 
court  said:  **We  know  of  no  case,  and  can 
find  none,  which  holds  that,  under  such  cir- 
cumstances, a  party  seriously  injured  and 
suffering  from  shock  is  l>ound  at  his  peril  to 
give  heed  to  every  remark  that  is  made  by  a 
person  in  his  presence  relating  to  the  occur- 
rence which  produced  those  conditions." 

Wliere  it  appeared  that  certain  statements 
were  made  by  an  agent  of  the  employee  to 
another  employee  in  the  presence  of  the  plain- 
tiff the  morning  after  an  explosion  of  gas  in 
a  mine  as  a  result  of  which  he  had  been  in- 
jured, and  while  he  was  ''unconscious  or  in 
such  a  state  of  semi-unconsciousness,  and  in 
such  physical  condition  as  not  to  be  estopped 
by  his  silence,"  it  was  held  that  the  testimony 
was  properly  excluded.  Gowen  v.  Bush,  76 
Fed.  349,  22  C.  C.  A.  196,  40  U.  S.  App.  349. 

In  Parulo  v.  Philadelphia,  etc.  R.  Co.  145 
Fed.  664,  it  appeared  that  the  plaintiff,  an 
Italian  laborer,  who  spoke  but  little  English 
and  understood  it  with  great  difficulty,  was 
run  over  by  a  freight  train  on  which  he  was 
stealing  a  ride.  One  foot  was  entirely  and 
the  other  partly  cut  off.  The  shock  was  great, 
and  he  was  exhausted  from  pain  and 
loss  of  blood.  The  doctor  was  unable  to  get 
any  information  from  him,  and  it  was  only 
after  repeated  efforts  and  with  great  difHculty 
that  they  ascertained  his  name.  Within  a 
very  short  time  after  the  accident,  the  doctor 
spoke  to  one  of  the  Italian  section  men  on  the 
spot  and  requested  him  to  ask  the  plaintiff 
how  the  accident  happened.  This  he  did  and 
then  told  the  doctor  in  the  plaintiff's  presence 
what  the  latter  had  said.  There  was  no  evi- 
dence that  the  plaintiff  heard  or  paid  any 
attention  to  what  the  section  man  said  to  the 
doctor.  It  was  held  that  it  could  not  be  prop- 
erly presumed  or  inferred,  or  even  reasonably 
supposed,  that  under  the  circiimstanees  the 
plaintiff  listened  or  paid  attention  to,  much 
less  understood  or  comprehended,  what  was 
said  to  the  doctor  by  the  section  man,  and 
hence  that  no  reasonable  inference  of  acquies- 
cence could  be  drawn  from  the  silence  of  the 
plaintiff. 

In  an  action  for  injuries  received  by  being 
struck  by  the  defendant's  automobile,  it  has 
been  held  that  evidence  as  to  a  conversation 
between  a  brother  of  one  of  the  plaintiff's  Avit- 
nesses  and  the  defendant,  was  properly  exclud- 
ed, since  it  appeared  that  the  plaintiffs 
condition  at  the  time  was  not  such  as  to 
make  conversation  in  his  presence  admissible. 
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Fitten  v.  Sumner,  176  App.  Div.  617,  163 
N.  Y.  S.  443;  Fitten  t.  Samner,  177  App. 
Div.  900.  163  N.  Y.  S.  445. 

Ib  McCord  v.  Seattle  Klectnc  Co.  46  Wash. 
145,  89  Pac.  491,  13  L.RJL.(N.S.)  349,  an 
action  for  personal  ip juries,  it  appeared  that 
the  attorney  for  the  defendant  offered  to  show 
by  a  witness  that  Mrs.  De  Witt,  a  companion 
of  the  plaintiff  at  the  time  of  the  injury, 
**made  a  statement  at  that  time  in  the  prea* 
once  of  Mrs.  McCord  saying  who  was  to  blame 
for  this  accident,  and  Mrs.  McCord  stood  there 
and  tacitly  assented  to  it."  In  holding  that 
the  trial  pourt  properly  excluded  the  evidence, 
the  appellate  court  said:  "It  has  been  held 
that  declarations  similar  to  the  one  here 
sought  to  be  proven  were  conclusions  and  not 
statements  of  fact,  and  therefore  not  admia* 
sible.  .  .  .  But  if  a  statement  here  sought 
may  be  held  to  be  the  statement  of  a  fact,  we 
think  the  witness  testified  to  enough  to  take 
the  evidence  without  the  rule  when  he  said,  re- 
ferring to  Mrs.  DeWitt:  'When  she  came  to 
she  rose  up  and  got  up  on  her  feet,  and  was 
fixing  her  hair,  as  ladies  would,  you  know, 
and  her  hat,  and  the  first  words  I  heard  her 
speak  at  all  was.'  The  witness  here  means 
that  Mrs.  De  Witt  had  been  unconscious  and 
made  a  declaration  soon-  after  or  immediately 
upon  regaining  consciousness.  It  is  conceded, 
apparently,  that  Mrs.  McCord  and  others  had 
been  working  with  Mrs.  De  Witt  to  bring  her 
back  to  consciousness.  Under  such  circum- 
stances a  contradiction  bv  Mrs.  McCord 
would  hardly  be  natural,  and  therefore  would 
not  be  required,  even  if  Mrs.  McCord  heard 
and  understood  what  Mrs.  De  Witt  had  said. 
But  in  addition  to  this,  Mrs.  McCord  herself 
was  seriously  injured  and  hysterical.  She  had 
been  assisting  to  bring  Mrs.  DeWUtt  to  her 
senses.  It  would  be  surprising  under  these 
conditions  if  Mrs.  McCord  fully  understood 
Mrs.  De  Witt's  statements,  if  any  were  made. 
She  would  not  be  required  to  give  heed  to 
statements  she  did  not  fully  comprehend. 
.  .  .  We  are  of  opinion,  therefore,  that  the 
trial  court  properly  excluded  the  evidence." 

In  Tufts  v.  Charlestown,  4  Gray  (Mass.) 
537,  it  was  held  that  the  testimony  of  a 
witness  as  to  the  declarations  of  a  person 
under  whom  the  defendants  claimed  a  pas- 
sageway over  the  land  in  question,  made  on  the 
premises,  in  the  presence  of  the  owner  of  the 
property,  but  not  in  his  hearing,  since  he  was 
deaf,  was  inadmissible.  ,  So  in  Martin  v. 
Capital  Ins.  Co.  85  la.  643,  52  N.  W.  534, 
wherein  the  evidence  showed  that  the  plain- 
tiff was  from  thirty  to  thirty-six  feet  away  at 
the  time  of  a  conversation  between  third 
persons  and  there  was  nothing  to  show  that 
she  did  or  could  hear  the  conversation,  or 
that  she  had  been  taking  any  part  in  the 
conversation,  testimony  of  statements  affect* 
ing  her  interest  made  therein  was  held  not 
to  be  admissible. 


In  Josephi  v.  Furnish,  27  Ore.  260,  41 
Pac.  424,  it  appeared  that  a  conversation  be- 
tween the  vendor  of  goods  bought  by  the 
plaintiff  and  a  third  person,  took  place  within 
twelve  feet  of  the  plaintiff,  but  around  the 
corner  of  a  vault,  and  out  of  his  sight,  and 
the  witness  testifying  thereto  could  not  swear 
that  the  plaintiff  did  or  could  have  heard 
the  conversation.  It  was  held  that  in  the 
absence  of  a  showing  that  the  plaintiff  heard 
the  vendor's  words,  and  had  an  opportunity 
of  correcting  any  statement  inconsistent  with 
the  facts  as  they  existed,  he  was  not  bound 
by  them. 

In  Bass  v.  Tolbert,  51  Tex.  Civ.  App.  437, 
112  S.  W.  1077,  there  was  evidence  that  the 
defendant  against  whom  an  admission  was 
sought  to  be  proved,  was  in  the  office  of  an- 
other of  the  defendants,  when  the  declaration 
claimed  by  the  plaintiff  was  made  to  the  lat- 
ter defendant,  and  that  the  conversation  be- 
tween the  latter  and  the  plaintiff,  in  which 
the  declaration  was  made,  was  a  very  ani- 
mated and  angry  one.  The  only  foundation 
for  the  belief  that  the  defendant  whom  it 
was  sought  to  affect  by  it  heard  it  and  fully 
understood  its  import,  was  his  presence  in 
the  office.  It  was  held  that  the  trial  court 
was  not  warranted,  under  such  circumstances, 
in  finding  that  he  heard  the  statement  and 
fully  understood  and  acquiesced  in  it. 

In  Jackson  v.  Builders'  Wood-Working  Co. 
91  Hun  435,  36  N.  Y.  S.  227,  an  sction  to 
enforce  a  contract,  it  appeared  that  the  con- 
versation in  which  an  understanding  was 
reached  was  not  joined  in  by  the  defendant's 
treasurer,  though  an  attempt  was  made  to 
show  that  he  was  sitting  at  his  desk  in  an 
inside  office,  and  could  have  heard  the  conver- 
sation. It  further  appeared  that  the  three 
witnesses  were  in  constant  communication 
during  the  whole  day,  and  that  there  was 
no  duty  on  the  part  of  the  treasurer  to  in- 
trude himself  into  or  listen  to  a  conversation 
not  addressed  to  him.  It  was  held  that  the 
conversation  was  not  admissible  against  the 
defendant. 

•  In  Catanzaro  v.  Pennsylvania  R.  Co.  230 
Pa.  St.  305,  79  Atl.  624,  it  appeared  that 
the  plaintiff,  in  company  with  an  inter- 
preter, called  on  an  agent  of  the  defendant 
carrier  and  arranged  for  the  transportation 
of  his  goods  (perishable  freight).  The  con- 
versation which  took  place  at  the  office  was 
in  the  English  language,  with  which  language 
the  plaintiff  had  a  very  slight  knowledge, 
and  it  was  through  and  by  the  interpreter 
that  all  the  negotiations  were  conductcKl.  It 
was  held  that  testimony  concerning  what  the 
interpreter  told  the  plaintiff  that  the  defend- 
ant's agent  said  with  respect  to  the  contract 
was  not  admissible.  The  court  held  that  the 
fact  that  an  interpreter  was  required  wa$« 
conclusive  that  the  defendant's  agent  wan  not 
familiar  with  the  language  employed;  that  he 
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could  not  know  whether  the  interpreter  had 
correctly  represented  to  the  plaintiff  what  he 
said,  and  hence  that  his  assent  to  its  cor- 
rectness under  such  circumstances  could  not 
be  implied.  See  also  the  cases  set  out  infra, 
in  subdivision  4,  b.  Circumstances  held  Not 
to  Demand  Reply, 

2.  Pabtt  at  Libebty  to  Reply. 

The  failure  of  a  person  present  at  a  trial  or 
other  judicial  proceeding,  to  deny  or  contra- 
dict statements  made  by  witnesses  or  counsel 
in  that  action,  does  Hot  bind  him  or  con- 
stitute an  admission  of  the  truth  of  the  state- 
ments against  him  in  a  subsequeht  suit  to 
which  he  i^  a  party,  since  he  is  not  only  not 
called  on  to  deny  them,  but  ordinarily  would 
be  silenced  if  he  attempted  to  do  so,  and  if 
he  persisted,  would  be  held  guilty  of  a  con- 
tempt of  court. 

England. — ^Melen  v,  Andrews,  1  M.  A  M. 
336,  22  £.  C.  L.  329;  Sutherland  v.  M'Laugh- 
Hn,  1  G.  A  M.  429,  41  £.  C.  L.  236. 

United  States.— Catt  v.  Hilton,  1  Curt.  390, 
5  Fed.  Cas.  No.  2,437. 

Alabama. — ^Abercrombie  v.  Allen,  29  Ala. 
281 ;  Collier  v.  Dick,  111  Ala.  263,  18  So.  522. 

Califomia.'-WilkmB  v.  Stidger,  22  Cal. 
231,  83  Am.  Dec.  64. 

Georgia. — ^McElmurray  t.  Turner,  86  Ga. 
215,  12  S.  E.  359. 

Indiana. — Broyles  v.  State,  47  Ind.  251; 
Howard  v.  Howard,  69  Ind.  592;  Johnson  .v. 
Holliday,  79  Ind.  161. 

Iovc>a. — ^Kelley  v.  Andrews,  102  la.  119,  71 
N.  W.  251;  Foster  t.  Hobson,  131  la.  58,  107 
X.  W.  1101. 

Maine. — Compare  Blanchard  v.  Hodgkins, 
62  Me.  119;  Harlow  v.  Perry,  reported  in  full, 
post,  this  volume,  at  page  37. 

Massachusetts. — ^Keith  v.  Marcus,  181 
Mass.  377,  63  N.  E.  924. 

Michigftn. — See  Evans  v.  Montgomery,  95 
Mich.  497,  55  N.  W.  362.  Compare  ConneU 
V.  McNett,  109  Mich.  329,  67  N.  W.  344. 

New  Hampshire. — Horan  v.  Byrnes,  72  N. 
H.  93,  54.AtI.  945,  101  Am.  St.  Rep.  670? 
62  L.R.A.  602. 

.  New  Jersey. — ^Hauser  v.  Goodstein,  75  N. 
J.  L.  66,  66  Atl.  932. 

New  York. — ^Vamum  v.  Hart,  47  Hun  18, 
14  N.  Y.  St.  Rep.  140;  Leggett  v.  Schwab, 
111  App.  Div.  341,  97  N.  Y.  S.  805. 

North .  CaroUna. — Blackwell  Durham  To- 
bacco Co.  V.  M<^Elwee,  96  N.  C.  71,  1  8.  E. 
676,  60  Am.  Rep.  404;  Hicks  v.  Naomi  Falls 
Mfg.  Co.  138  N.  C.  319,  50  S.  E.  703;  In  re 
Thorp/  HO  N.  C.  487,  64  S.  E.  379. 

Oregon. — Caseday  v.  Lindstrom,  44  Ore. 
309,  75  Pac.  222;  Patty  v.  Salem  Flouring 
Mills  Co.  53  Ore.  350,  96*^  Pac.  1106,  judgment 
modified  53  Ore.  357,  98  Pac.  521,  rehearing 
denied  53  Ore.  362,  100  Pac.  298.' 

Pennsylvdnia. — McDermott  v.  Hoffman,  70 
Pa.  St.  31. 


South  Dakota. — ^Enos  v.  St.  Paul  F.  etc. 
Ins.  Co.  4  S.  D.  639,  57  N.  W.  919,  46  Am. 
St.  Rep.  796. 

Vermont. — ^Brainard  v.  Buck,  25  Vt.  673, 
60  Am.  Dec.  291. 

In  Horan  v.  Byrnes,  72  N.  H.  93,  54  Atl. 
946,  101  Am.  St.  Rep.  670,  62  L.R.A.  602, 
the  court  said:  ''As  she  [the  defendant'a 
wife,  Ann,  being  a  witness  in  his  behalf]  de- 
nied having  any  ill  will  toward  the  plaintiff 
or  his  family,  it  was  therefore  proper  that 
she  should  be  inquired  of  upon  cross-examina- 
tion as  to  a  statement  made  by  her  tending 
to  show  such  feeling  of  hostility  as  might 
tend  to  color  her  testimony.  She  denied  mak* 
ing  such  statement,  but  admitted  that  at 
another  trial  when  she  was  present  the  state- 
ment  in  question  had  been  testified  to,  and 
that  she  did  not  then  deny  it.  The  inquiry 
as  to  the  testimony  at  the  former  trial  waa 
not  made  for  the  purpose  of  calling  the  mat>- 
ter  to  the  witness'  recollection,  and  thereby 
enabling  her  to  withdraw  the  denial  if  erro- 
neous, but  for  the  purpose  of  establishing 
the  falsity  of  her  denial  that  she  had  made 
the  statement,  and  as  tending  to  show  that 
the  declaration  was  in  fact  made  bv  her. 
The  question  therefore  is,  whether  from  the 
fact  that  a  person  present  at  a  judicial  pro- 
ceeding hears  in  silence  a  statement  testified 
to  by  a  witness,  it  can  be  inferred  that  by 
such  silence  he  admits  the  truth  of  the  state- 
ment. 'No  principle  is  better  settled  thas 
that  a  man's  silence  upon  an  occasion  when 
he  is  at  liberty  to  speak,  and  the  circum- 
stances naturally  call  upon  him  to  do  so,  may 
be  properly  considered  by  the  jury  as  tacit 
admissions  of  the  statements  made  in  hia 
presence.  .  .  .  The  circumstances  must 
not  only  be  such  as  afforded  an  opportunity 
to  .  .  .  speak,  but  properly  and  naturally 
called  for  some  action  or  reply  from  meik 
similarly  situated.'  Corser  v.  Paul,  41  N.  H. 
24,  29 ;  1  Gr.  Ev.  §  198.  The  neglect  to  reply 
to  statements  made  in  one's  presence  is  not 
an  admission  of  their  truth  unless  they  are 
iiddressed  to  the  party  or  made  under  suck 
circumstances  as  to  require  a  reply.'' 

An  Oregon  statute  (B.  &  C.  Comp.  §  718) 
provides  as  follows:  ''Evidence  may  be  given 
on  the  trial,  of  the  following  facts:  .  .  . 
3.  A  declaration  or  act  of  another,  in  the 
presence  and  within  the  observation  of  a  par- 
ty, and  his  conduct  in  relation  thereto."  In 
Patty  V.  Salem  Flouring  Mills  Co.  53  Ore. 
350,  96  Pac.  1106,  judgment  m^ydified  53  Ore. 
357,  98  Pac.  621,  rehearing  denied  53  Ore.  362^ 
100  Pac.  298,  with  reference  to  that  statute, 
the  court  said:  "This  enactment  recognizea 
a  well^tablished  rule  of  evidence,  which  in 
to  the  effect  that  wheii  a  declaration  is  made 
in  the  presence  and  hearing  of  a  party,  who 
understands  the  full  import  thereof  and  is  at 
liberty  to  reply  thereto,  and  the  utterance  is 
made  by  such  a  person  and  under  such  cir- 
cumstances as  naturally  to  call  for  an  answer,. 
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»  failure  to  deny  an  awertion  that  is  adverse 
to  the  known  rights  or  interests  of  such  partj 
is  tantamount  to  an  implied  admission  of  the 
truth  of  the  affirmation.  .  .  .  It  is  the 
spontaneity  of  a  party's  denial  of  a  declara- 
tion made  in  his  presence  and  hearing,  injuri- 
ously affecting  his  interests,  that  rebuts  any 
inference  of  acquiescence  as  to  the  truth  of 
an  accusation  or  the  assertion  of  an  adverse 
right.  A  party  might  be  so  indignant  at  the 
production  of  adverse  testimony  which  he 
knew  was  false,  o^  which  he  asserted  was  un- 
true, as  vociferously  to  declare  that  the  wit- 
ness was  a  deliberate  liar.  The  use  of  the 
supposed  emphatic  observations  might  repel 
any  implication  of  acquiescence  that  could 
arise  from  the  testimony  received;  but  the 
interruption  of  the  orderly  proceedings  of  .a 
trial  by  a  party  would  manifest  his  contempt 
for  the  court,  and  properly  subject  him  to 
such  reasonable  punishment  as  might  be  im- 
posed. As  the  methodical  course  of  proce- 
dure cannot  be  disturbed  without  incurring 
liability  for  the  annoyance,  a  party  who  is 
entiCled  to  his  day  in  court  ought  not  to  be 
bound  by  the  undisputed  testimony  intro- 
duced by  himself  or  his  adversary  at  a  former 
trial,  so  as  to  render  such  evidence  admissible 
at  another  trial,  where  a  different  party  is 
interested  in  the  judgment  or  decree  that 
m^y  be  given.'' 

In  Wilkins  v.  Stidger,  22  Cal.  231,  83  Am. 
Dec.  64,  an  action  to  recover  for  professional 
services,  it  appeared  that  the  services  were 
rendered  by  the  plaintiff's  assignor  in  attend- 
ing to  injuries  sustained  by  the  defendant, 
caused  by  the  upsetting  of  a  stage  coach  in 
which  the  latter  was  a  passenger.  The  de- 
fendant's claim  ioT  damages  against  the 
stage  company  was  referred  to  arbitrators, 
and  at  the  trial  before  them  the  defendant  in- 
troduced the  plaintiff's  assignor  to  prove  the 
amount  and  correctness  of  his  bill  for  serv- 
ices, aa  an  item  of  the  damages  to  which  h^ 
was  entitled  against  the  stage  company.  The 
plaintiff  in  the  action  to  recover  for  the  serv- 
ices offered  evidence  to  prove  the  use  of  his 
assignor  and  his  bill  as  testimony  by  the 
defendant,  which  was  admitted  under  the 
objection  of  the  defendant.  To  support  this 
ruling  of  the  court,  it  was  urged  that  as  the 
plaintiff's  assignor  had  testified  that  his  bill 
was  correct,  and  as  the  defendant  was  present 
and  did  not  deny  the  statement,  but  used  the 
evidence  and  bill  in  the  trial  before  the 
arbitrators,  as  a  true  and  correct  account,  it 
was  evidence  of  an  admission  by  him,  and 
that  his  silence  was  to  be  deemed  an  acquies- 
cence. However,  the  court  said :  "It  is  clear 
that  this  evidence  is  not  of  such  a  character 
as  to  conclude  the  defendant,  or  to  estop  him 
from  controverting  it,  for  the  plaintiif  was 
not  influenced  thereby  to  do  any  act  to  his 
injury.  His  remaining  silent,  and  not  deny- 
Ann.  Can.  101 8C. — 2. 


ing    or    contradicting    his    witnesses,    when 
giving  this  evidence  before  the  arbitrators, 
cannot  be  held  as  estopping  him,  cr  deemed 
an  acquiescence.     His   remaining  silent  did 
not  injure  the  plaintiff,  or  operate  as  a  fraud 
upon  him.    It  is  clear  that  a  party  to  a  suit 
is  not  bound  by,  or  held  to  admit  as  true, 
every  statement  made  by  his  witnesses  during 
the  trial  of  a  cause,  because  he  does  not  deny 
or  contradict  them  at  the  time.    A  denial  or 
contradiction  under  such  circumstances  would 
produce  great  confusion,  and  cause  continual 
wrangling  between   the  party  and  the  wit- 
nesses.   There  is  a  certain  regularity,  order, 
and  decorum  required   in  such   proceedings, 
which  precludes  parties  from  interposing  with 
denials  and  objections  as  they  could  in  com- 
mon conversations.    There  are  circumstances 
under  which  statements  may  be  made,  which 
if  not  denied  by  the  party  at  the  time,  he  is 
deemed  to  have  admitted,  but  this  does  not 
properly  come  within  that  rule.     ...    To 
hold  a  party  to  have  acquiesced  by  silence,  a 
declaratioi^  or  proposition  must  be  made  to 
him,  which  he  is  either  bound  to  deny  or  ad- 
mit.   .    .    .    This  evidence  was,  therefore,  im- 
properly admitted.    Proof  was  also  admitted 
that  during  the  trial  before  the  arbitrators, 
and   in   the   presence   of   the   defendant,   his 
attorney  admitted  the  correctness  of  the  bill, 
and   insisted  on   its  being  included   for  the 
full  amount  in  the  award  of  damages  against 
the  stage  company,  and  that  the  defendant 
did  not  deny  it  or  contradict  his  attorney. 
The  plaintiff  also  insists  that  this  is  evidence 
of  an  admission  by  the  defendant,  and  that 
his  silence  at  the  time  is  to  be  deemed  an 
acquiescence  on  his  part.    Much  that  we  have 
said  on  the  preceding  point  will  apply  equal- 
ly to  this.     The   same   reasons  which   show 
that  he  was  not  concluded  or  estopped  in  that 
case  apply  here,  and  the  same  reasons  also 
why   his   silence   should   not  be   deemed   an 
acquiescence.     Whether  these  admissions  of 
the  attorney  as  to  the  correctness  of  the  bill 
were  made  during  the  hearing  of  the  evidence 
or  upon  his  argument,  does  not  appear  nor 
do  we  conceive  that  it  can  make  a  great  deal 
of  difference.    Admissions  of  facts  by  counsel 
in  one  suit  are  not  to  prejudice  the  party 
against   whom    they    are   made   in    another. 
.     .     .    Admissions    must    in    all    cases    be 
brought  home  to  the  party  in  the  suit  against 
whom  they  are  used,  or  to  some  person  who 
is  identified  in  interest  with  him.    ...    It 
is  clear  that  admissions  made  by  an  attorney 
during  the  trial  of  a  cause  bind  the  party  in 
that  action;   that  is,  they  are  to  be  taken 
as  true  for  all  the  purposes  of  that  action. 
.     .     .    The  respondent  refers  us  to  several 
cases,  where  it  was  held  that  if  an  account 
be  sent  to  a  debtor,  and  he  do  not  object  to  it 
within   a  reasonable  time,   his  acquiescence 
will    be    taken    as    an    Admission    that    the 
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amount  is  truly  stated.  .  .  .  This  rule  is 
undoubtedly  correct  because  the  circum- 
fttanees  are  such  that  the  debtor  can  and 
ought  to  deny  it,  if  it  is  not  true;  but,  as 
we  have  already  shown,  this  doctrine  of  ac' 
quiescence  does  not  apply  to  proceedings  on 
trials  of  controversies,  because  it  is  not  the 
right  or  duty  of  a  party  to  interrupt  the  or- 
der of  proceedings  in  such  cases  by  denials  or 
contradictions,  and  his  silence  cannot  there- 
fore, under  such  circumstances,  be  deemed  an 
admission.  The  court  therefore  erred  in  ad- 
mitting the  evidence."  For  a  like  decision 
on  a  similar  state  of  facts,  see  Sutherland 
v.  M'l^ughlin,  1  C.  &  M.  429,  41  E.  C.  L. 
236. 

In  Abercrombie  v.  Allen,  20  Ala.  281,  an 
action  to  recover  damages  and  wages  because 
of  the  breach  of  a  contract  for  services  as 
overseer,  the  plaintiff  offered  evidence  tend- 
ing to  show  that,  on  the  trial  of  a  suit  before 
a  justice  of  the  peace,  for  damages  for  wast- 
ing provisions  set  apart  for  the  slaves  under 
the  charge  of  the  plaintiff  as  overseer,  an 
altercation  took  place  between  tfie  parties, 
and  that  during  said  altercation,  he  said,  in 
the  presence  and  hearing  of  the  defendant, 
tliat  he  took  good  care  of  everything  as  the 
defendant's  overseer,  and  that  the  defendant 
did  not  denv  the  same.  The  court  held  tliat 
the  evidence  was  not  admissible. 

In  Carr  v.  Hilton,  1  Curt.  31)0,  5  Fed.  Cas. 
No.  2,437,  it  was  held  that  tlie  failure  of  a 
party  to  deny  a  statement  made  in  argument 
bv  counsel  in  a  former  action  could  not  ha 

m 

proved  as  an  admission. 

Where,  on  a  trial  of  the  right  to  property, 
it  appeared  that  the  claimant  heard  a  wit- 
ness on  a  previous  trial  of  an  action  of  deti- 
nue before  a  justice  of  the  peace,  testify  that 
the  property  belonged  to  him,  and  that  the 
present  claimant  was  in  court  and  said  noth- 
ing, it  was  held  that  he  had  not  made  an  ad- 
mission, by  silence,  of  the  truth  of  what  the 
witness  had  testified.  Collier  v.  Dick,  111 
Ala.  263,  18  So.  522. 

In  McElmurray  v.  Turner,  86  Ga.  215,  12 
S.  E.  359,  the  court  refused  to  allow  coun- 
sel for  the  defendant  to  prove  that  in  a  for- 
mer proceeding  a  witness  adduced  by  the 
plaintiff  had  testified  to  certain  facts  to  her 
disadvantage  and  that  she  was  present  and 
made  no  protest.  The  court  said:  "We  do 
not  think  this  was  such  an  admission  on  the 
part  of  the  plaintiff  as  would  have  authorized 
the  reception  of  the  testimony.  Our  code, 
§  3700,  declares  that  acquiescence  or  silence, 
when  the  circumstances  require  an  answer  or 
denial,  or  other  conduct,  may  amount  to  an 
admission.  But  where  a  plaintiff  or  defend- 
ant introduces  a  witness  in  court,  we  do  not 
think  that  the  acquiescence  or  silence  of  the 
party  during  the  progress  of  the  trial  would 
amount  to  an  admission,  the  circumstances 


at   that   time   not  requiring   an    answer    or 
denial." 

In.  Foster  v.  Hobson,  131  la.  58,  107  N.  W. 
1101,  it  appeared  that  a  husband  had  execu- 
ted a  quitclaim  deed  to  his  w^ife,  which  had 
not  been  recorded.     Thereafter,  in  an  action 
for  injuries  inflicted  by  a  dog  harbored  on 
the  premises,  counsel  asserted  in  court,  in  the 
presence  of  both  husband  and  wife,  that  lia- 
bility depended  on  which  one  was  the  owner, 
and  that  the  husband  was  the  owner,  and  that 
the  ivife  made  no  claim  to.  the  property.    It 
was  held  that  as  the  claim  that  the  husband 
owned  the   land  was  not  an  assertion  of  a 
claim  thereto  by  him,  but  was  merely  inci- 
dental to  the  determination  of  the  issue  as  to 
who  was  harboring  the  dog,  and  as  the  wife 
was  not  a  party  to  that  action,  she  was  not 
bound  to  assert  her  title  thereto,  and  the  fact 
that  ^e  remained  silent  could  not  be  con- 
strued as  in  the  nature  of  an  admission  by  her. 
In  Hicks  v.  Naomi  Falls  Mfg.  Co.  138  N.  C. 
310,  50  S.  E.  703,  an  action  by  an  employee 
for  damages  for  personal  injuries  alleged  to 
have  been  received  by  reason  of  the  employ- 
er's negligence,  it  was  held  to  be  incompetent 
to  show  that  on  a  former  trial  the  plaint  iff  *s 
then  attorney  said  in  open. court  that  if  the 
evidence  was  as  stated  by  the  defendant's  wit- 
nesses, the  plaintiff  had  no  case,  and  he  had 
suggested  that  each  side  select  a  man  to  go 
to   tlie   factory   and   examine   the   machines, 
and  that,  on  the  return  of  the  men  selected, 
his  then  attorney  had  taken  a  nonsuit.    The 
court  held  that  these  declarations  were  not 
made    at    a    place    or    under    circumstances 
where  the  plaintiff  could  be  expected  or  per- 
mitted to  protest  or  reply,  and  derived  no 
force,  therefore,  from  the  fact  that  he  was 
present  when  the  statement  was  made. 

In  the  case  of  In  re  Thorp,  150  N.  0.  487, 
64  8.  £.  370,  on  an  issue  of  devisavii  vel  wm, 
evidence  was  offered  to  the  effect  tliat  a  few 
years  before  the  death  of  the  testator  h.e 
pleaded  guilty  to  trespass,  and  that  his  coun- 
sel, in  his  plea  to  the  court  for  mercy,  stated 
in  the  presence  of  the  testator  that  he  had 
ately  returned  from  an  insane  asylum  and  was 
still  of  weak  mind  and  not  responsible  for  his 
acts.  Tlie  court  held  that  the  evidence  was 
not  admissible,  saying:  ''It  would  be  hard 
measure  to  charge  a  person  in  after  life  with 
everything  an  attorney  may  say  for  him  in 
fervent  plea  to  the  judge  for  mercy  upon  his 
client.  But  in  any  event  the  occasion  was 
one  when  the  testator  was  not  called  upon 
to  speak  for  himself,  and  under  such  circum- 
stances he  will  not  be  held  to  have  acquiesced 
in  what  was  said  by  another.  To  make  the 
statements  of  others  evidence  against  a  per- 
son, on  the  ground  of  the  implied  admission 
of  their  truth  by  silent  acquiescence  therein, 
they  must  be  made  on  an  occasion  when  a 
reply  might  be  properly  expected." 
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In  Puett  Y.  Beard,  86  Ind.  104,  it  appeared 
tliat  tUe  assault  and  Imttcry,  for  which  the 
action    waa    brought,    was   committed   at   a 
trial  before  a  justice  of  the  peace,  and  that 
after  the  combat  had  ended,  and  one  of  the 
plaintiflTs    assailants    had    again    taken    his 
place  on  the  witness  stand,  which  he  had  left 
to  engage  in  the  attack  on  the  plaintiff,  he 
said  to  the  latter 's  attorney:     "We  are  ready 
to  go  on  with  the  trial."     The  attorney  an- 
8v.'i*red:     "Vou  and  your  crowd  have  nearly 
killed  Jacob  fieard  [the  plaintiff],  and  we  can- 
not go  on  with  the  trial.     You  have  disabled 
liim  so  that  we  can*t  try  the  case  now.''    No 
response  was  made  to  the  attorney's  remark. 
The  court  held  that  there  was  no  error  in 
admitting  this  testimony,  because  tlie  failure 
of  the  defendant  to  deny  the  accusation  was 
a  tacit  admission,  and  proper  to  go  to  the 
jury  with  the  other  evidenee  in  the  case.    It 
was  fully  shown  that  the  defendants  were  at 
liberty  to  answer  tlie  accusation,  for  their 
own  violence  had  ended  the  proceedings  before 
the  justice,  and  there'  was  nothing  to  prevent 
them  from  making  an  answer  to  the  charge. 
In  Pray  v.  Stebbins,  141  Mass.  219,  4  N. 
E.  824,  5o  Am.  Rep.  462,  the  statement  of  a 
witness  on  a  former  trial  concerning  the  serv- 
ice of  a  notice  on  the  defendant  was  offered. 
It  did  not  appear  certainly  whether  it  was 
made   before   or   after    he   was   sworn   as   a 
witness.     The   statement   was   made   to   the 
presiding  judge  of  the  district  court  in  the 
course  of  the  trial,  and  in  the  presence  of  the 
defendant  and  his  counsel,  and  without  ob- 
jection by  them.    In  holding  that  if  the  state- 
ment was  part  of  the  witness's  testimony  it 
was  clearly  competent,  the  court  said:     ''It 
is  not  shown  how  Bobbins  could  have  been 
permitted  to  make  the  statement  to  the  pre- 
siding judge,  unless  he  was  a  witness,  or  was 
treated  as  a  witness  by  the  court  with  the 
consent  of  the  defendant.     But  if  the  state- 
ment of  Bobbins,  with  the  consent  of  the  de- 
fendant and  his  counsel,  waa  taken  by  the 
court  as  evidence  of  any  fact  in  the  cause,  it 
might   well   be   considered   that   it   was  the 
duty  of  the  defendant  or  his  counsel  to  deny 
the  fact  stated,  if  he  did  not  intend  to  admit 
it,  and  the  testimony  is  competent  as  some 
evidence  of  an  admission  by  the  defendant." 
In   Maine  it  has  been  held  that  the  rule 
that  a  failure  to  contradict  testimony  given 
or  assertions  made  in  the  progress  of  judicial 
proceedings    imports    no    admission    of    the 
truth  of  such  statements  or  assertions,  is  in- 
applicable in  that  state  since  the  passage  of 
statutes    allowing   parties    to    be    witnesses. 
Blanchard  v.  Hodgkins,  62  Me.  119;  Harlow 
V.  Perry,  reported  in  full,  post,  this  volume, 
at   page   37.     Thus   in   the   case  first  cited 
the  plaintiff  was  allowed  to  testify  in  sub- 
stance that  the  defendant  was  present  at  a 
hearing  before  referees,  and  that  then  and 


there,  in  the  presence  of  the  defendant,  wit- 
nesses for  the  plaintiff  testified  as  to  the  bar- 
gain between  the  parties.     The  plaintiff  fur- 
-  ther   testified  that   he  was   pretty   sure   the 
defendant  was  a  witness  before  the  referees 
in  his  own  behalf,  and  that  he  (the  plaintiff) 
did  not  recollect  that  he,  in  any  way,  con- 
tradicted the  statements  of  the  witnesses  with 
regard  to  the  bargain.    It  was  held  that  the 
testimony  was  competent  as  tending  to  show 
an  implied  admission  on  the  part  of  the  de- 
fendant to  the  effect  that  the  bargain  was  as 
stated  by  the  witnesses  before  the  referees. 
The  court  said:     "If  the  defendant  did  not 
hear  the  testimony  before  the  referees,  or  did 
not  comprehend   it,  or   failed  to  contradict 
it  then  through  forgetfulness  or  mistake,  he 
could  have  said  so  npw  before  the  jury.     If 
he   did   hear   and   understand   it    (as   might 
fairly  be  inferred  from  the  plaintiff's  testi- 
mony)   and  allowed  it  to  pass  as  true,  un- 
challenged on  his  part  at  that  time,  the  fact 
was  one  wiiich  the  jury  might  properly  weigh 
now."     But  in  Tliayer  v.  Usher,  98  Me.  468, 
57  Atl.  830,  it  was  held  that  the  testimony 
must  be  material  to  the  issue  in  the  previous 
trial,  and  the  inference  from  the  defendant's 
silence  respecting  it  must  be  material  to  the 
issue  before  the  jury  in  the  subsequent  suit. 
In  that  case  it  was  alleged  that  a  person  who 
was  indebted  to  the  plaintiff,  and  who  was 
the  owner  and  possessor  of  a  large  quantity 
of  lumber  and  wood,  all  situated  on  premises 
owned  by  his  mother,  the  defendant,  made  a 
fraudulent  transfer  of  the  personal  property 
to  her  for  the  purpose  of  securing  it  from 
his  creditors  and  of  preventing  its  attachment 
and  seizure  on  execution.    The  defendant  ac- 
cepted  the   transfer   and   thereby   knoAvingly 
aided    him    in    the   accomplishment    of   that 
purpose.     In  a  suit  in  the  municipal  court 
against  the  defendant,  in  which  the  plaintiff 
sought  to  hold   her  directly   responsible  for 
the  amount  of  his  claim,  the  son  testifietl  on 
the   trial   that  ^'he   owned    that   wood   and 
bought  it  of  his  mother  and  paid  for  it  by 
the  cord,  and  that  it  was  his,  and  that  his 
mother  was  not  holden  for  a  thing  that  went 
in  there."    The  mother  was  present  in  court 
at   the  time   and   made   no   denial   of   these 
statements  of  the  son.    The  plaintiff  claimed 
that   this    was    an    admission    on   her   part. 
However,  the  court  said :     "In  the  case  at  bar 
the  evidence  entirely  fails  to  show  what  the 
issue  was  at  the  trial  in  the  Biddeford  mu- 
nicipal court.     Whether  the  plaintiff  sought 
to    hold    the    defendant    responsible    for   his 
debt  on  an  original  or  collateral  undertaking, 
or  upon  any  ground  involving  an  inquiry  into 
the   ownership   of   the   personal    property  in 
question,  does  not  appear.     There  is  no  evi- 
dence to  show   that  the  alleged  declaration 
of  Alvah  C.  Usher  that  he  was  the  owner  of 
the  property  had  any  relevancy  to  the  issue 
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amount  is  truly  stated.  .  .  .  This  rule  is 
undoubtedly  correct  because  the  circum- 
stances are  such  that  the  debtor  can  and 
ought  to  deny  it,  if  it  is  not  true;  but,  as 
we  have  already  shown,  this  doctrine  of  ac- 
quiescence  does  not  apply  to  proceedings  on 
trials  of  controversies,  because  it  is  not  the 
right  or  duty  of  a  party  to  interrupt  the  or- 
der of  proceedings  in  such  cases  by  denials  or 
contradictions,  and  his  silence  cannot  there* 
fore,  under  such  circumstances,  be  deemed  an 
admission.  The  court  therefore  erred  in  ad- 
mitting the  evidence."  For  a  like  decision 
on  a  similiur  state  of  facts,  see  Sutherland 
V.  M^^ughlin,  1  C.  &  M.  429,  41  E.  C.  L. 
236. 

In  Abercrombie  v.  Allen,  20  Ala.  281,  an 
action  to  recover  damages  and  wages  because 
of  the  breach  of  a  contract  for  services  as 
overseer,  the  plaintiff  offered  evidence  tend- 
ing to  show  that,  on  the  trial  of  a  suit  before 
a  justice  of  the  peace,  for  damages  for  wast- 
ing provisions  set  apart  for  the  slaves  under 
the  charge  of  the  plaintiff  as  overseer,  an 
altercation  took  place  between  tfie  parties, 
and  that  during  said  altercation,  he  said,  in 
the  presence  and  hearing  of  the  defendant, 
that  he  took  good  care  of  everything  as  the 
defendant's  overseer,  and  that  the  defendant 
did  not  deny  the  same.  The  court  held  that 
the  evidence  was  not  admissible. 

In  Carr  v.  Hilton,  1  Curt.  390,  5  Fed.  Cas. 
No.  2,437,  it  was  held  that  the  failure  of  a 
party  to  deny  a  statement  made  in  argument 
bv  counsel  in  a  former  action  could  not  ha 
proved  as  an  admission. 

Where,  on  a  trial  of  the  right  to  property, 
it  appeared  that  the  claimant  heard  a  wit- 
ness on  a  previous  trial  of  an  action  of  deti- 
nue before  a  justice  of  the  peace,  testify  that 
the  property  belonged  to  him,  and  that  the 
present  claimant  was  in  court  and  said  noth- 
ing, it  was  held  that  he  had  not  made  an  ad- 
mission, by  silence,  of  the  truth  of  what  the 
witness  had  testified.  Collier  v.  Dick,  111 
Ala.  263,  18  So.  522. 

In  McElmurray  v.  Turner,  86  Ga.  215,  12 
S.  £.  359,  the  court  refused  to  allow  coun- 
sel for  the  defendant  to  prove  that  in  a  for- 
mer proceeding  a  witness  adduced  by  the 
plaintiff  had  testified  to  certain  facts  to  her 
disadvantage  and  that  she  was  present  and 
made  no  protest.  The  court  said:  "We  do 
not  think  this  was  such  an  admission  on  the 
part  of  the  plaintiff  as  would  have  authorized 
the  reception  of  the  testimony.  Our  code, 
§  3790,  declares  that  acquiescence  or  silence, 
when  the  circumstances  require  an  answer  or 
denial,  or  other  conduct,  may  amount  to  an 
admission.  But  where  a  plaintiff  or  defend- 
ant introduces  a  witness  in  court,  we  do  not 
think  that  the  acquiescence  or  silence  of  the 
party  during  the  progress  of  the  trial  would 
amount  to  an  admission,  the  circumstances 


at   that   time  not  requiring  an  -answer   or 
denial." 

In.  Foster  v.  Hobson,  131  la.  58,  107  X.  W. 
1101,  it  appeared  that  a  husband  had  execu- 
ted a  quitclaim  deed  to  his  wife,  w^hich  had 
not  been  recorded.     Thereafter,  in  an  action 
for  injuries  inflicted  by  a  dog  harbored  on 
the  premises,  counsel  asserted  in  court,  in  the 
presence  of  both  husband  and  wife,  that  lia- 
bility depended  on  which  one  was  the  owner, 
and  that  the  husband  was  the  owner,  and  that 
the  wife  made  no  claim  to.  the  property.    It 
was  held  that  as  the  claim  that  the  husband 
owned  the  land   was  not  an  assertion  of  a 
claim  thereto  by  him,  but  was  merely  inci- 
dental to  the  detenilination  of  the  issue  as  to 
who  was  harboring  the  dog,  and  as  the  wife 
was  not  a  party  to  that  action,  she  was  not 
bound  to  assert  her  title  thereto,  and  the  fact 
that  ^e  remained  silent  could  not  be  con- 
strued as  in  the  nature  of  an  admission  by  her. 
In  Ilicks  V.  Naomi  Falls  Mfg.  Co.  138  N.  C. 
319,  50  S.  E.  703,  an  action  by  an  employee 
for  damages  for  personal  injuries  alleged  to 
have  been  received  by  reason  of  the  employ- 
er's negligence,  it  was  held  to  be  inconi[>etent 
to  show  that  on  a  former  trial  the  plaintiff's 
then  attorney  said  in  open. court  that  if  the 
evidence  was  as  stated  by  the  defendant's  wit- 
nesses, the  plaintiff  had  no  case,  and  he  had 
suggested  that  each  side  select  a  man  to  go 
to   the   factory   and   examine   the   machines, 
and  that,  on  the  return  of  the  men  selected, 
his  then  attorney  had  taken  a  nonsuit.    The 
court  held  that  these  declarations  were  not 
made    at    a    place    or    under    circumstances 
where  the  plaintiff  could  be  expected  or  per- 
mitted to  protest  or  reply,  and  derived  no 
force,  therefore,  from  the  fact  that  he  was 
present  when  the  statement  was  made. 

In  the  case  of  In  re  Thorp,  150  N.  0.  487, 
64  S.  E.  379,  on  an  issue  of  devi^avii  i}el  non, 
evidence  was  offered  to  the  effect  tliat  a  few 
years  before  the  death  of  the  testator  he 
pleaded  guilty  to  trespass,  and  that  his  coun- 
sel, in  his  plea  to  the  court  for  mercy,  stated 
in  the  presence  of  Uie  testator  that  he  had 
ately  returned  from  an  insane  asylum  and  was 
still  of  weak  mind  and  not  responsible  for  his 
acts.  Tlie  court  held  that  the  evidence  was 
not  admissible,  saying:  ''It  would  be  hard 
measure  to  charge  a  person  in  after  life  with 
everything  an  attorney  may  say  for  him  in 
fervent  plea  to  the  judge  for  mercy  upon  his 
client.  But  in  any  event  the  oceasion  was 
one  when  the  testator  was  not  called  upon 
to  speak  for  himself,  and  under  such  circum- 
stances he  will  not  be  held  to  have  acquiesced 
in  what  was  said  by  another.  To  make  the 
statements  of  others  evidence  against  a  per- 
son, on  the  ground  of  the  implied  admission 
of  their  truth  by  silent  acquiescence  therein, 
they  must  be  made  on  an  occasion  when  a 
reply  might  be  properly  expected." 
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In  Puett  V,  Beard,  86  Itid.  104,  it  appeared 
that  tUe  assault  and  battery,  for  which  the 
actioD    waa    brought,    was   committed   at   a 
trial  before  a  justice  of  the  peace,  and  that 
after  the  combat  had  ended,  and  one  of  the 
plaintiflTs    assailants    had    again    taken    his 
place  on  the  witness  stand,  which  he  had  left 
to  engage  in  the  attack  on  the  plaintiff,  he 
aaid  to  the  latter 's  attorney:     '*\Ve  are  ready 
to  go  on  with  the  trial.*'     The  attorney  an- 
swered:    *'You  and  your  crowd  have  nearly 
killed  Jacob  Beard  [the  plaintiff],  and  we  can- 
not go  on  with  the  trial.     You  have  disabled 
him  so  that  we  can*t  trv  the  case  now.*'    No 
response  was  made  to  the  attorney's  remark. 
The  court  held  that  there  was  no  error  in 
admitting  this  testimony,  because  the  failure 
of  the  defendant  to  deny  the  accudation  was 
a  tacit  admission,  and  proper  to  go  to  the 
jury  with  the  other  evidenee  in  the  case.    It 
waa  fully  shown  that  the  defendants  were  at 
liberty   to  answer  the  accusation,  for  their 
own  violence  had  ended  the  proceedings  before 
the  justice,  and  there  was  nothing  to  prevent 
them  from  making  an  answer  to  the  charge. 
In  Pray  v.  Stebbins,  141  Mass.  219,  4  N. 
E.  824,  55  Am.  Rep.  462,  the  statement  of  a 
witness  on  a  former  trial  concerning  the  serv- 
ice of  a  notice  on  the  defendant  was  offered. 
It  did  not  appear  certainly  whether  it  was 
made    before   or   after   he   was   sworn    as   & 
witness.     The   statement    was   made    to   the 
presiding  judge  of  the  district  court  in  the 
course  of  the  trial,  and  in  the  presence  of  the 
defendant  and  his  counsel,  and  without  ob- 
jection by  them.    In  holding  that  if  the  state- 
ment was  part  of  the  witness's  testimony  it 
was  clearly  competent,  the  court  said:     "It 
is  not  shown  how  Bobbins  could  have  been 
permitted  to  make  the  statement  to  the  pre- 
siding judge,  unless  he  was  a  witness,  or  was 
treated  as  a  witness  by  the  court  with  the 
consent  of  the  defendant.     But  if  the  state- 
ment of  Bobbins,  with  the  consent  of  the  de- 
fendant and  his  counsel,  was  taken  by  the 
court  as  evidence  of  any  fact  in  the  cause,  it 
might   well   be  considered   that  it  was  the 
duty  of  the  defendant  or  his  counsel  to  deny 
the  fact  stated,  if  he  did  not  intend  to  admit 
it,  and  the  testimony  is  competent  as  some 
evidence  of  an  admission  by  the  defendant." 
In   Maine  it  has  been  held  that  the  rule 
that  a  failure  to  contradict  testimony  given 
or  assertions  made  in  the  progress  of  judicial 
proceed! ngis    imports    no    admission    of    the 
truth  of  such  statements  or  assertions,  is  in- 
applicable in  that  state  since  tlie  passage  of 
statutes   allowing   parties    to    be    witnesses. 
Blanchard  v.  Hodgkins,  62  Me.  119;  Harlow 
V.  Perry,  reported  in  full,  post,  this  volume, 
at   page   37.     Thus  in   the  case  first  cited 
the  plaintiff  was  allowed  to  testify  in  sub- 
stance that  the  defendant  was  present  at  a 
hearing  before  referees,  and  that  then  and 


there,  in  the  presence  of  the  defendant,  wit- 
nesses for  the  plaintiff  testified  as  to  the  bar- 
gain between  the  parties.     The  plaintiff  fur- 
ther  testified   that   he   was   pretty   sure-  the 
defendant  was  a  witness  before  the  referees 
in  his  own  behalf,  and  that  he  (the  plaintiff) 
did  not  recollect  that  he,  in  any  way,  con- 
tradicted the  statements  of  the  witnesses  with 
regard  to  the  bargain.    It  was  held  that  the 
testimony  was  competent  as  tending  to  sliow 
an  implied  admission  on  the  part  of  the  de- 
fendant to  the  effect  that  the  bargain  was  as 
stated  by  the  witnesses  before  the  referees. 
The  court  said:     **lf  the  defendant  did  not 
hear  the  testimony  before  the  referees,  or  did 
not   comprehend   it,   or   failed   to  contradict 
it  then  through  forgetfulness  or  mistake,  he 
could  have  said  so  npw  before  the  jury.     If 
he  did   hear   and   understand   it    (as   might 
fairly  be  inferred  from  the  plaintiff^s  testi- 
mony)   and  allowed  it  to  pass  as  true,  un- 
challenged on  his  part  at  tliat  time,  the  fact 
was  one  wliieh  the  jury  might  properly  weigh 
now."     But  in  Tliayer  v.  Usher,  98  Me.  468, 
57  Atl.  830,  it  was  held  that  the  testimonv 
must  be  material  to  the  issue  in  the  previous 
trial,  and  the  inference  from  the  defendant's 
silence  respecting  it  must  be  material  to  the 
issue  before  the  jury  in  the  subsequent  suit. 
In  that  case  it  was  alleged  that  a  person  who 
was  indebted  to  the  plaintiff,  and  who  was 
the  owner  and  possessor  of  a  large  quantity 
of  lumber  and  wood,  all  situated  on  premises 
owned  by  his  mother,  the  defendant,  made  a 
fraudulent  transfer  of  the  personal  property 
to  her  for  the  purpose  of  securing  it  from 
his  creditors  and  of  preventing  its  attachment 
and  seizure  on  execution.    The  defendant  ac- 
cepted  the   transfer   and   thereby   knoAvingly 
aided   him    in   the    accomplishment    of   that 
purpose.     In  a  suit  in  the  municipal  court 
against  the  defendant,  in  which  the  plaintiff 
sought  to  hold   her  directly   responsible   for 
the  amount  of  his  claim,  the  son  testified  on 
the   trial    that  ''*\\e   owned    that   wood    and 
bought  it  of  his  mother  and  paid  for  it  by 
the  cord,  and  that  it  was  his,  and  that  his 
mother  was  not  liolden  for  a  thing  that  went 
in  there."    The  mother  was  present  in  court 
at   the  time   and   made  no  denial   of   these 
statements  of  the  son.    The  plaintiff  claimed 
that   this    was    an    admission    on    her   part. 
However,  the  court  said:     "In  the  case  at  bar 
the  evidence  entirely  fails  to  show  what  the 
issue  was  at  the  trial  in  the  Biddeford  mu- 
nicipal court.     Whether  the  plaintiff  sought 
to    hold    the    defendant    responsible    for    his 
debt  on  an  original  or  collateral  undertaking, 
or  upon  any  ground  involving  an  inquiry  into 
the   ownership   of   the  personal   property   in 
question,  does  not  appear.     There  is  no  evi- 
dence to  show  that  the  alleged  declaration 
of  Alvah  C.  Usher  that  he  was  the  owner  of 
the  property  had  any  relevancy  to  the  issue 
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on  trial  before  the  court.  It  does  not  appear 
that  the  defendant  heard  these  declarations 
or  that  she  appeared  on  the  stand  as  a  wit- 
ness. In  any  event  she  was  not  called  upon* 
to  go  upon  the  stand  to  contradict  testimony 
which  was  not  material  to  the  issue  on  trial 
in  the  case  against  her.  The  defendant's  fail- 
ure to  do  so  under  the  circumstances  disclosed 
by  the  evidence,  cannot  be  deemed  an  admis- 
sion by  silence  and  acquiescence  of  the  truth 
of  the  declarations  They  were  not  competent 
evidence  in  this  action  to  prove  that  Alvah 
C.  Usher  was  the  owner  of  the  property  al- 
leged to  have  been  fraudulently  transferred." 

3.  Knowlbdgb  of  Truth  of  Statehent. 

Where  the  truth  of  the  matter  spoken  of  is 
not  within  the  knowledge  of  the  person  ad- 
dressed, his  failure  to  contradict  or  deny  the 
statement  naturally  cannot  be  held  to  amount 
to  an  admission  of  its  truth.  Robinson  v. 
Blen,  20  Me.  109;  Edwards  v.  Williams,  2 
How.  (Miss.)  846;  Phillips  v.  Fowler,  23  Mo. 
401;  Davis  v.  GaUagher,  124  N.  Y.  487,  26  N. 
E.  1045,  reversing  65  Hun  593,  9  N.  Y.  S. 
11;  Griffith  V.  Zipperwick,  28  Ohio  St.  388; 
Coleman  v.  Frazier,  4  Rich.  L.  (S.  C.)  146, 
53  Am.  Dec.  727;  Hansen  v.  Williams  (Tex.) 
113  S.  W.  312.  See  also  Hayslip  v.  Gymer, 
1  Ad.  &  El.  162,  28  E.  C.  L.  60,  3  L.  J.  K.  B. 
149,  110  Eng.  Rep.  (Reprint)  1169,  3  N.  &  M. 
479;  Wallace  v.  Goodall,  18  N.  H.  439;  Hill 
V.  Aetna  L.  Ins.  Co.  150  N.  C.  1,  63  S.  E.  124. 

In  Edwards  v.  Williams,  supra,  the  court 
said:  "Statements  made  by  one  party  to 
the  other  and  not  denied,  are  admissible  as 
evidence,  because  the  acquiescence  in  the 
statement  made  by  one  party  and  undenied 
by  the  other  is  construed  into  an  admission 
of  the  truth  of  the  statement.  Although  this 
is  a  general  rule,  it  is  certainly  not  without 
exceptions.  Whenever  one  party  speaks  of  a 
matter  which  must  necessarilv  be  within  the 
knowledge  of  the  other,  the  suffering  of  the 
statement  to  remain  uncontradicted,  may  with 
propriety  be  considered  as  an  admission  of 
the  fact  stated.  But  the  rule  cannot  be  ex- 
tended further.  If,  therefore,  the  matter 
spoken  of  be  not  within  the  knowledge  of  the 
party  addressed,  his  failure  to  contradict 
the  statement  cannot  amount  to  an  admission 
of  its  truth.  To  contradict  an  assertion,  im- 
plies a  knowledge  of  the  matter  spoken  of,  but 
to  suffer  a  remark  to  pass  uncontradicted 
does  not  necessarily  imply  an  admission  of 
its  truth.  This  would  depend  upon  the 
knowledge  of  the  party  to  whom  the  conver- 
sation was  addressed.  If  an  individual  were 
to  say  to  another,  I  owe  you  so  much  and 
no  more,  and  that  other  were  to  permit  the 
remark  to  pass  uncontradicted,  it  would  be 
admissible  as  evidence  to  show  the  extent 
of   the   debt,   but   it   would   be   so   because 


the  remark  was  made  in  reference  to  a 
matter  which  must  have  been  known,  or 
which  in  all  probability  was  known,  by  the 
other  party.  On  the  other  hand,  if  such 
a  remark  should  be  made  in  reference  to  a 
matter  which  must  necessarily  be  unknown 
to  the  party  addressed,  his  apparent  acquies- 
cence would  amount  to  nothing.  If  the  na- 
ture of  the  matter  spoken  should  be  such 
as  would  be  likely  to  be  known  to  the  party 
to  whom  the  conversation  was  addressed,  such 
probable  knowledge  might  be  sufficient  ground 
for  admitting  the  evidence;  but  when  the 
truth  of  the  statement  could  not  be  known 
by  the  party  addressed,  the  statement  made 
to  him  could  not  be  evidence,  without  show- 
ing that  the  truth  of  the  matter  was  within 
his  knowledge.  The  matter  here  complained 
of  was  a  trespass,  and  it  appears  conclusive 
by  that,  the  plaintiff  was  not  present  at  the 
commission  of  the  act.  Without  a  knowledge 
on  the  subject,  he  could  not  have  contradicted 
the  statement  of  the  defendant,  and  not  know* 
ing  whether  the  statenfent  was  true  or  false, 
his  failure  to  contradict  it  cannot  amount  to 
an  admission  of  its  truth.  The  statement  as 
detailed  by  the  witness  was,  therefore,  in- 
admissible.'' 

In  Griffith  v.  Zipperwick,  28  Ohio  St.  388, 
the   following   instruction    was   asked:      '*A 
party,  by  his  silence,  under  certain  circum- 
stances, may  admit  the  correctness  of  a  state- 
ment made  to  him;  thus,  if  the  plaintiff,  on 
the    Wednesday    after    the   robbery,    at    her 
mother's  house,  said  to  Mr.  Lodge  that  she 
had  left  her  bonds  in  his  hands  for  safekeep- 
ing, and  expected  them  to  be  returned  to  her, 
and  if  Mr.  Lodge  understood  the  assertion 
of  the  plaintiff,  and  made  no  reply  or  dissent 
thereto,  this  silence  would  be  regarded  as  an 
admission  of  the  fact  that  he  knew  the  bonds 
had  been  left  with  him  in  the  box  for  safe- 
keeping."   In  holding  that  there  was  no  error 
in  refusing  the  instruction,  the  court  said: 
"The  maxim  'qui  iacet,  oonsentire  videtur*  is 
always  to  be  applied  with  caution.    Without 
discussing  the  subject  at  length,  it  is  very 
clear  that  the  silence  of  a  party  can  never  be 
properly  regarded  as  more  than  the  admiBsion 
of  the  truth  of  that  which  is  alleged  in  his 
hearing.     Nor,   indeed,   can    it   justify    any 
further  inference  than  that  the  party  who  is 
thus  silent  had  no  knowledge  at  the   time 
in  regard  to  the  facts  alleged  which  would 
justify  him  in  denying  the  allegations  made. 
If  the  plaintiff  affirmed  in  the  hearing  of  one 
of  the  defendants  after  the  robbery  that  the 
hox  which  she  had  deposited  with  them  con- 
tained  United   States   bonds,   the   t;ilence   of 
such  defendant  could  not  imply  more  than 
his  inability  to  deny,  from  his  knowledge  or 
information,    the    fact    thus    affirmed.      The 
plaintiff  had  asserted  that  her  box  contained 
bonds;  she  had  not  asserted  that  the  defend- 
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ants  were  apprised  of  this  fact  when  the  de- 
posit was  made,  or  at  any  time  before  the 
robbery.  The  defendants  may  have  liad  no 
reason  to  doubt  the  truth  of  the  statement 
thus  made  by  the  plaintiff,  and  were  therefore 
under  bo  obligation  to  raise  an  unpleasant 
controversy  by  questioning  her  Teracity. 
They  might  very  properly  remain  silent.  But 
the  court  was  asked  to  say  to  the  jury  that 
this  silence  of  the  defendant,  Lodge,  should 
be  regarded  by  them  as  an  admission  of  the 
fact  that  he  knew  the  box  deposited  with  him 
and  his  partner  contained  bonds.  No  such 
averment  had  been  made  in  his  hearing.  He 
may  have  had  no  information  as  to  the  con- 
tents of  tjie  box  until  after. the  robbery;  and 
his  silence  when  the  actual  contents  were 
afterward  stated  by  the  plaintiff  could  not 
fairly  be  regarded  as  an  admission  of  such 
previous  knowledge." 

In  Davis  v.  Gallagher,  124  N.  Y.  487,  26 
N.  E.  ia4.>.  reversing  55  Hun  693,  9  N.  Y.  8. 
11,  the  action  was  brought  to  recover  for 
services  rendered  by  the  plaintiff  and  his' 
wife  to  the  defendants'  intestate  during  his 
lifetime,  and  also  to"  recover  for  hay,  com, 
beans.  pas>ture,  a  cow,  etc.,  furnished  to  the 
intestate.  It  appeared  that  a  few  days  after 
letters  of  administration  had  been  issued  to 
the  defendants  the  parties  had  a  conversation 
in  reference  to  the  plaintiff's  claim  and  then 
arranged  to  call  in  two  neighbors  to  see  if 
they  conld  arrange  a  settlement.  On  the 
folIowinq[  day  there  were  present  the  admin- 
istrators, the  neighbors  and  others,  and  the 
plaintiff  thereupon  made  a  statement  in  ref- 
erence to  his  claim,  giving  the  extent  of  time 
that  he  had  worked  for  the  deceased  after 
he  became  twenty-one  years  of  age.  the 
amount,  that  such  ^rvices  were  worth,  tlje 
transactions  in  reference  to  the  corn,  hay, 
pasture,  cow,  etc.,  with  an  account  of  the 
services  of  his  wife,  and  other  matters  involv- 
ing personal  transactions  with  the  intestate. 
On  the  trial  of  the  suit  at  bar  the  plaintiff 
was  called  as  a  witness  in  his  own  behalf  and 
was  permitted  to  state  what  had  been  said 
by  him  on  the  occasion  referred  to,  under  the 
objection  and  exception  of  the  defendants. 
This  evidence  was  allowed  for  the  purpose  of 
showing  admissions  by  the  defendants,  it  ap- 
pearing that  they  sat  by  in  silence  making 
no  objections  except  in  reference  to  two  or 
three  items.  The  court  held  the  evidence  to 
be  incompetent  for  the  purpose  of  proving 
admissions  by  the  defendants,  saying:  *'It  is 
true  that  he  seeks  to  justify  this  upon  the 
theory  that  the  defendants  sat  by,  listening 
to  it  and  made  no  objection ;  that  Calkins  had 
said  to  the  defendants  that  thev  could  make 
their  objections  as  the  plaintiff  proceeded 
with  his  statement;  but  Gallagher  [an  ad- 
ministrator] testified  that  he  had  no  prior 
imowledge  of  any  of  the  items  of  the  plain- 


tiff's claim  against  the  estate.  If  he  had 
no  prior  knowledge  in  reference  to  such 
claims  he  could  not  be  expected  to  be  in  a 
condition  to  make  objection  to  the  statements 
made  by  Davis,  and  his  remaining  silent 
whilst  plaintiff  was  making  his  statement  to 
the  neighbors  could  hardly  be  construed  into 
an  admission  that  his  claims  were  just." 

In  Coleman  v.  Frazier,  4  Rich.  L.  (S.  C.) 
146,  53  Am.  Dec.  727,  an  action  to  recover 
from  a  postmaster  a  sum  of  money  stolen 
from  the  post  office  and  alleged  to  have  been 
lost  by  reason  of  his  and  his  assistant's  n^* 
ligence,  carelessness  and  default,  it  was  held 
that  the  admission  of  a  third  person,  since 
deceased,  that  he  had  stolen  the  letter  con- 
taining the  money,  was  competent,  on  the 
ground  that  the  defendant  was  present,  heard 
it,  and  received  it  as  true.  The  court  said: 
"It  is  true  that  the  defendant  had  no  knowl- 
edge of  the  act,  and  cannot,  therefore,  from 
his  presence  and  silence,  be  presumed  to  have 
admitted  it  to  be  true,  because  h^  knew  it  to 
be  so.  But  this  is  not  necessary  to  make  it 
evidence,  on  that  account.  He  was  one  of 
those  seeking  for  the  truth,  and  the  ascer- 
tainment of  which  was  very  important  to 
him.  When,  therefore,  Meigs  made  the  con- 
fession, and  he  received  and  acted  on  it  as 
true,  which  he  did,  he  cannot  afterwards  be 
allowed  to  say  it  is  no  evidence  against  me. 
It  is,  as  to  him,  prima  facie  evidence  of  the 
fact." 

4.     Reply  Demanded  bt  CntcuusTANOBS. 

a.  Circumstances  Held  to  Demand  Reply. 

Under  the  general  rule  that  conversations 
between  the  parties  to  a  civil  controversy, 
in  which  one  makes  statements  of  fact  of 
which  both  have  personal  knowledge,  in  the 
presence  of  the  other,  and  which  naturally 
call  for  a  denial  bv  the  other  if  the  state- 
ments  are  untrue,  are  competent  against  the 
silent  party,  as  admissions  by  acquiescence 
of  the  truth  of  the  statements,  it  was  held 
in  each  of  the  following  cases  that  the  state- 
ment in  question  was  made  under  such  cir- 
cumstances as  naturally  to  call  for  an 
answer  or  refutation  from  the  silent  party, 
and,  by  reason  of  his  failure  to  reply  thereto, 
constituted  an  admission: 

England. — Bessela  v.  Stein,  2  0.  P.  D. 
265. 

United  States. — Cross  Lake  Logging  Co.  v. 
Joyce,  83  Fed.  080,  28  C.  C.  A.  250;  Inter- 
national Harvester  Co.  v.  Voboril,  187  Fed. 
973,  110  C.  C.  A.  311. 

Alcfbama. — Wheat  y.  Croom,  7  Ala.  340; 
Thomas  v.  Degraffenreid,  17  Ala.  602,  52  Am. 
Dec.  176;  Hicks  v.  Lawson,  30  Ala.  00:  Har- 
mon V.  Goetter,  87  Ala.  325,  6  So.  93;  Steph- 
ens V.  Barnwell,  154  Ala.  124,  45  So.  238. 
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CaK/omia.— Tibbett  v.  Sue,  125  Cal.  544, 
58  Pac.  160;  In  re  Snowball,  157  Cal.  301, 
107  Pac.  598;  In  re  Ricks,  160  Cal.  467,  117 
i'ac.  539;  BaRhore  v.  Mooney,  4  Cal.  App. 
276,  87  Pac.  553. 

Connecticut, — VValbridge  v.  Arnold,  21 
Cumi.  424. 

(leorgin. — Morris  v.  Stokes,  21  Ga.  662; 
Dixon  V.  Kdwards,  48  Ga.  142;  Small  ▼. 
Williams,  87  Ga.  681,  13  S.  E;  589. 

/Wtnow.— Mix  V.  Osby,  62  111.  193;  Leslie 
E.  Keeley  Co.  v.  Har^reaves,  236  111.  316, 
86  X.  E.132;  Kozlo\v«ki  v.  Chicaj?o,  113  111. 
App.  513:  Muetze  v.  Procasky,  126  lU.  App. 
589;  Hatcher  v.  Qiiincy  Horse  R.  etc.  Co. 
181   111.  App.  30. 

/wdMina.— Puett  v.  Beard,  86  Ind.  104; 
Spencer  v.  Robbins,  106  Ind.  580,  6  N.  E. 
726. 

Joica. — Des  Moines  Sav.  Bank  v.  Colfax 
Hotel  Co.  88  la.  4,  55  N.  W.  67. 

Kentucky. — Givens  v.  Louisville,  etc.  R.  Co. 
72  S.  VV.  320,  24  Ky.  L.  Rep.  1796. 

LouiMijma. — Olivier  v.  Louisville,  etc.  R. 
Co.  43  La.  Ann.  804,  9  So.  431. 

Maine. — Johnson  v.  Day,  78  Me.  224,  3 
Atl.  647. 

Massachusetts, — Greenfield  Bank  v.  Crafts, 
2  Allen  269;  O'Xeil  v.  Glover,  5  Gray  144; 
Proctor  V.  Old  Colony  R.  Co.  154  Maos.  251, 
28  X.  E.  13;  Traders'  Xat.  Bank  v.  Ropers, 
167  Mass.  315,  45  N.  E.  923,  57  Am.  St. 
Rep.  458,  36  L.R.A.  539;  Smith  v.  Duncan, 
181  Mass.  435,  63  X.  E.  938:  Sumner  v. 
Gardiner,  184  Mass.  433,  68  X.  E.  8.50. 

Michigan. — Matthews  v.  Forslund,  112 
:viich.  691,  70  N.  W.  1105,  4  Detroit  Leg.  N. 
133. 

Mississippi. — State  v.  Parish,  23  Miss.  483. 

Missouri. — Xelson  v.  Xelson,  90  Mo.  460, 
2  S.  W.  413. 

Xew  Hampshire. — Corscr  v.  Paul.  41  N.  H. 
24,  77  Am.  Dec.  753;  Roberts  v.  Rice,  69  X. 
H.  472,  45  Atl.  237. 

Xeic  York. — Schulz  v.  Vogcl,  '25  Misc.  760, 
54  N.  Y.  S.  125;  Jcwett  v.  Banning,  21  N. 
Y.  27. 

yorth  Carolina. — ^Andres  v.  Lee,  21  N.  C. 
318. 

Xorth  Dakota, — 0.  S.  Paulson  Mercantile 
Co.  V.  Soaver,  8  X.  D.  215,  77  X.  W.  1001. 

Orci7an.— Stowell  v.  Hall,  50  Ore.  256,  108 
Pao.  182. 

Pennsylvania. — Orncr  v.  Hollraan,  4  Whart. 
45. 

Texas. — Simonds  v.  Firemen*8  Fund  Ins. 
Co.  35  S.  W.  300. 

Vcrwon*.— :McCann  v.  Hallock,  30  Vt.  233. 

In  Cross  Lake  lagging  Co.  v.  Joyce,  83 
Fed.  989,  28  C.  C.  A.  250,  it  appeared  that 
the  plaintiff  informed  the  superintendent  that 
a  fellow  workman  was  can^less,  reckless  and 
ignorant  of  the  nature  of  the  work,  and  that 
he  would  quit  work  if  the  incompetent  work- 


man was  further  employed  in  his  then  posi- 
tion. In  response  to  this  complaint,  the  super- 
intendent told  the  plaintiff  to  go  back  to  work, 
telling  him  that  he  would  put  a  good  man 
in  the  incompetent  workman's  place,  and 
that  until  he  did  so,  he  would  '*fteo  to  him" 
himself,  and  see  that  he  did  not  hurt  any* 
body.  Shortly  thereafter  the  accident  in 
which  the  plaintiff  was  injured  occurred, 
and  he  told  the  superintendent  when  the  lat- 
ter came  to  hia  assistance,  that  he  would 
not  have  been  injured  if  the  latter  had  kept 
his  promise,  to  which  remark  the  superin- 
tendent said  nothing.  It  was  held  that  the 
fact  that  he,  though  charged  by  the  plain- 
tiff Avith  being  at  fault,  did  not  deny  the  ac- 
cusation, might  be  regarded  as  in  tW  nature 
of  an  admission  on  his  part  that  the  charge 
was  true. 

In  Smith  v.  Duncan,  181  Mass.  435,  63  N. 
E.  938,  an  action  for  personal  injuries  re- 
ceived by  being  knocked  down  and  run  over 
by  horses  belonging  to  the  defendant,  a  wit- 
ness called  by  the  plaintiff  was  allowed  to 
testify,  against  the  defendant's  objection,  to 
a  repetition  to  the  defendant,  who  arrived 
ehortly  after  the  conversation,  of  a  statement 
made  by  the  driver  of  the  team*  The  state- 
ment was,  in  substance,  that  the  driver  was 
feeding  the  horses,  and  had  taken  the  bits 
out  of  their  mouths ;  that  they  started  to  run 
and  he  tried  to  stop  them,  but  they  got  away 
and  ran  over  the  plaintiff;  that  he  ought 
not  to  have  taken  the  bridle  off  one  of  the 
horses,  because  the  horse  was  a  vicious  horse 
and  had  run  awav  before.  The  court  held 
that  the  evidence  was  admissible,  since  it 
might  fairly  be  presumed  that  the  defend- 
ant, as  the  owner  of  the  horse,  knew  whether 
it  was  vicious;  and  if  he  suffered  the  state- 
naent  that  it  was  vicious  to  go  uncontradicted 
or  unchallenged,  the  jury  would  be  justified 
in  treating  it  as  an  admission  of  the  truth 
of  what  was  said. 

In  Kozlowski  v.  Chicago,  113  111.  App.  513, 
it  was  held  that  the  declarations  of  a  physi- 
cian concerning  the  condition  of  the  plaintiff 
in  an  action  for  injuries,  made  in  the  plain 
tiff's  presence  after  Xxa  had  examined  him 
at  the  hospital,  were  properly  received  in 
evidence. 

In  Oliver  v.  Louisville,  etc.  R.  Co.  43  La. 
Ann.  804,  9  So.  431.  an  action  for  personal 
injuries,  the  plaintiff  claimed  that  he  was 
thrown  off  a  train  Avhen  it  gave  a  violent  jerk. 
One  of  the  conductors  went  to  where  the 
plaintiff  wh.s  lying,  after  the  accident,  and 
asked  the  plaintiff's  companion,  who  was 
with  him,  how  *t  huppened.  The  companion 
said:  "It  was  his  own  fault.  ...  He  was 
in  the  act  of  jumping  or  jumped  off  and  fell.'' 
It  was  held  that  the  statements  of  the  com- 
panion, made  in  the  plaintiff's  presence  and 
without  contradiction  by  him,  were  to  be 
taken  as  admissions  by  the  plaintiff. 
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In  Hatcher  ▼.  Quincy  Horse  R.  etc.  Co. 
ISl  111.  App.  30,  an  action  for  injuries  al- 
leged to  have  been  sustained  in  consequenoe 
of  falling  off  the  step  of  one  of  the  defend- 
ant's cars,  the  defendant  sought  to  prove  by 
a  reporter  and  two  other  witnesses  that 
while  the  plaintiff  was  conscious  of  what 
was  going  on,  he  inquired  in  her  presence 
and  bearing  how  the  accident  happened,  and 
that  her  son  who  was  sitting  beside  her  witii 
his  arms  around  her  replied,  that  his  ''mother 
bad  got  upon  the  car  to  see  Mrs.  Govert  and 
not  seeing  Mrs.  Govert  she  stepped  off.*'  The 
court  held  that  this  evidence  was,  by  reason 
of  her  failure  to  deny  it,  admissible  against 
the  plaintiff. 

In  Givens  ▼.  Louisville,  etc.  R.  Co.  (Ky.) 
72  S.  W.  320,  24  Ky.  L.  Rep.  1796,  an  action 
for  personal  injuries,  evidence  was  admitted 
of  the  declarations  of  the  plaintiff's  broth- 
er, made  to  him  when  he  reached  home  just 
after  receiving  his  injuries.  The  brother 
paid:  ''Ah,  ha!  This  is  what  you  get  from 
jiunping  on  and  off  the  train.  You  know 
that  Pa  and  Ma  have  been  telling  you  not 
to  do  that."  The  plaintiff  made  no  reply. 
The  court  said:  '*We  would  ordinarily  at- 
tach very  little  importance  to  the  silence  of 
appellant  under  such  circumstances,  as  he 
was  doubtless  suffering  greatly  from  the 
wounded  condition  of  his  foot;  but  the  state- 
ments of  the  brother  were  of  a  character  to 
call  for  some  explanation  or  protest,  and  the 
failure  of  the  appellant  to  reply  would  seem 
to  indicate  that  he  was  unable  to  deny  the 
charge  made  by  the  brother." 

In  Stowell  V.  Hall,  56  Ore.  256,  108  Pac. 
182,  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of 
the  defendant,  it  appeared  that  the  defend- 
ant drove  his  automobile  into  a  vehicle  in 
which  the  plaintiff  was  riding.  Kvidence 
was  given  of  declarations  made  in  the  defend- 
ant's presence  to  the  effect  that  the  num- 
ber of  the  machine  that  ran  into  the  vehicle 
was  that  of  his  car  and  that  he  arrived  in 
the  city  a  little  before  twelve  the  night  of 
the  accident,  which  occurred  at  11:30  p.h. 
It  was  held  that  since  these  declarations 
were  made  in  the  defendant's  presence,  when 
he  had  an  opportunity,  without  intimidation 
or  interruption,  to  contradict  or  explain 
them,  his  failure  to  do  so  was  admissible  in 
evidence. 

In  Tibbett  v.  Sue,  125  Cal.  544,  58  Pac 
160,  the  real  issue  between  the  parties  was 
as  to  the  oxociition  of,  and  the  consideration 
for,  a  promissory  note  described  in  the  com- 
plaint. A  witness  called  by  the  plaintiff 
tcHtified  that  he  was  present  one  day  in  a 
restaurant  and  saw  the  plaintiff  come  in,  and 
also  saw  two  Chinamen  there;  that  the  plain- 
tiff had  some  money,  and  was  counting  it 
out;  that  a  person,  who  was  in  company  with 
tlie    witness,    asked    the    plaintiff    what    he 


was  doing  with  the  money.  The  witness  was 
allowed  to  testify  that  the  plaintiff  said: 
''I  am  loaning  these  Chinamen  this  money." 
It  was  shown  by  the  evidence  that  the  de- 
fendant was  present,  that  he  could  speak 
English  imperfectly,  and  that  he  took  the 
money  and  walked  away.  The  court  held 
that  the  admission  of  the  testimony  was 
error;  that  the  statement  was  made  in  the 
presence  and  hearing  of  the  defendant;  and 
that  the  facts  of  his  silence  and  taking  the 
money  and  walking  away  with  it  were  admis- 
sible in  evidence  under  a  statute  (Code  Civ. 
Proc.  §  1870)  providing,  among  other  things, 
that  evidence  might  be  given  at  the  trial  of 
''an  act  or  declaration  of  another,  in  the 
presence  and  within  the  observation  of  a 
party,  and  his  conduct  in  relation  thereto." 

In  the  ease  of  In  re  Snowball,  157  Cal. 
301,  107  Pac.  598,  which  was  a  contest  of  a 
will  alleged  to  have  been  executed  as  the 
result  of  undue  influence  exerted  over  the 
testatrix  by  a  daughter  who  was  a  beneficiary 
therein,  it  was  contended  that  testimony  giv- 
en by  one  of  the  contestants  (H.  H.  Snowball, 
a  son),  as  to  certain  statements  made  by 
the  testatrix  to  him  in  the  presence  of  the 
daughter  (Leutie),  was  inadmissible  for  any 
purpose.  He  testified  that  immediately 
after  his  mothcfl'^s  arm  had  been  fractured 
he  went  into  the  room  where  his  motlier 
was,  and  Leutie  was  on  the  lounge  crying, 
and  his  mother  said  to  him:  ''Havey,  see 
what  you  have  done;  you  brought  a  dishpan 
and  Leutie  pulled  me  over  and  broke  my 
arm."  He  testified  that  Leutie  did  not  deny 
the  truth  of  the  statement.  He  also  testified 
that  shortly  before  this  occurrence  he  went 
into  the  kitchen  and  there  found  his  mother 
and  Leutie;  that  his  mother  was  crying;  that 
he  asked  her  what  was  the  matter;  that  she 
said  that  Identic  had  hit  her  with  the  frying- 
pan  and  blacked  her  eye;  and  that  his  sister 
never  said  a  word.  It  was  held  that  the  testi- 
mony was  admissible  as  tending  to  show 
that  the  sister  admitted  the  truth  of  the 
motlier*8   accusations. 

In  the  case  of  In  re  Ricks,  160  Cal.  467, 
117  Pac.  530,  there  was  involved  a  declara- 
tion made  by  the  testatrix  at  the  time  of  a 
quarrel  between  two  brothers,  one  of  whom 
was  disinherited  by  her  will  and  the  other 
of  whom  was  the  sole  beneficiary  thereunder. 
The  declaration  was  that  the  l)eneHeiurv 
had  told  her  at  the  time  of  the  division  of 
the  father *8  estate  that  the  other  brother 
(the  contestant)  had  agreed  to  take  no  fur- 
ther part  of  the  property.  It  was  held  that 
the  declaration  could  ))e  considered  by  the 
jury  in  connection  with  tlie  contestant's  con- 
duct as  an  admission  on  his  part  of  the  facts 
stated. 

In  C::orser  v.  Paul,  41  N.  H.  24,  77  Am. 
Dee.  753y  it  appeared  that  a  note  and  the 
claim  of  a  bank  against  the  defendant  were 
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brought  to  his  notice  by  a  letter  from  the 
cashier.  He  called  at  the  bank  and  asked 
to  see  the  note,  and  was  told  that  if  it  was 
not  paid  immediately,  he  would  be  compelled 
to  pay  it.  It  was  an  occasion  which  called 
on  him  to  deny  his  liability,  and  denounce 
it  as  a  forgery,  if  he  did  not  sign  it;  but  he 
did  not  intimate  that  the  note  was  not  signed 
by  him,  or  that  there  was  anything  wrong 
about  it.  It  was  held  that  these  facts  were 
evidence  of  a  tacit  admission  that  the  note 
was  a  genuine  note.  To  the  same  effect,  see 
Greenfield  Bank  v.  Crafts,  2  Allen  (Mass.) 
269 ;  Traders'  Nat.  Bank  v.  Rogers,  167  Mass. 
315,  45  N.  E.  923,  57  Am.  St.  Rep.  458, 
36  L.R.A.  539. 

In  Dixon  v.  Edwards,  48  Qa.  142,  it  ap- 
peared that  the  defense  to  the  promissory 
note  therein  sued  on,  was  that  it  was  executed 
for  the  illegal  purpose  of  aiding  and  encour- 
aging the  rebellion.  It  was  held  that  evi- 
dence was  competent  of  a  conversation  in 
which  the  def^idant  stated  to  the  plaintiff 
that  he  knew  that  the  money  was  borrowed 
to  enable  a  third  person  to  buy  a  horse  and 
military  equipment  for  the  service  of  the 
Confederate  States,  which  purpose  the  plain- 
tiff did  not  deny. 

In  International  Harvester  Co.  v.  Voboril, 
187  Fed.  973,  110  C.  C.  A.  311,  an  action  on 
promissory  notes  given  by  the  defendant  for 
debts  of  her  husband,  her  defense  was  that 
her  signature  had  been  obtained  by  duress, 
through  threats  by  representatives  of  the 
plaintiff  company  that,  unless  she  signed,  her 
husband  would  be  arrested  and  imprisoned. 
The  defendant  having  testified  in  her  own 
behalf  that  the  threats  were  made  and  also 
to  their  effect  aq  her  at  the  time,  the  plain* 
tiff  sought  to  show  on  cross-examination  that 
when  the  notes  matured,  about  three  months 
after  they  were  signed,  and  she  was  asked 
to  pay  them,  she  made  no  claim  of  duress 
but  said  instead  that  she  could  not  pay  un- 
til she  could  borrow  the  money  or  sell  some 
of  her  property.  It  was  held  that  the  evi- 
dence should  have  been  admitted. 

In  Walbridge  v.  Arnold,  21  Conn.  424,  a,p 
action  on  a  note,  the  defendants  claimed  that 
the  note  was  given  without  any  consideration. 
The  plaintiff  claimed  that  a  violent  assault 
and  battery  had  been  committed  on  him  by 
several  persons,  with  whom  the  defendant  was 
confederated,  and  who  were  impelled  and 
influenced  by  him  to  commit  the  assault; 
and  that  the  note  in  question  was  understand- 
ingly  executed  by  the  defendant,  on  a  set- 
tlement and  as  a  compromise  of  damages 
claimed  by  the  plaintiff  of  him.  To  prove 
that  the  note  was  tlius  given,  he  called  a 
witness  to  testify  that  when  the  note  was 
executed,  a  confederate  in  the  assault,  in 
the  presence  and  hearing  of  the  defendant, 
stated  the  circumstances  of  the  assault,  and 


the  defendant's  connection '  with  it.  It  was 
held  that  if  the  facts  were  stated  in  the 
defendant's  hearing  which  implicated  him  as 
a  participator  in  the  crime  and  showed  his 
liability  to  the  plaintiff,  and,  when  this 
matter  was  the  subject  of  conversation,  he 
made  no  contradiction  or  explanation,  it 
tended  to  prove  his  assent  to  the  facts 
stated,  and  thus  proved  a  consideration  for 
the  note. 

In  Small  v.  Williams,  87  6a.  681,  13  8.  E. 
580,  an  action  to  cancel  a  mortgage  and  note, 
the  jury  were  instructed  that  if  the  agent 
of  the  mortgagee  was  in  the  position  of  a 
detective  and  representing  the  mort<»a*reo, 
and  that  the  son  of  the  mortgagor,  nI>out  tlu* 
time  the  papers  were  signed,  said  to  Wis 
father  that  if  the  latter  did  not  sign  the 
mortgage,  he  (the  son)  would  have  to  go 
to  jail,  and  the  agent  was  present  and  heard 
the  words  and  made  no  reply,  the  father 
had  the  right  to  believe  from  his  silence 
that  the  son's  statement  was  true.  It  was 
held  that  this  was  sound  law,  as  the  evi- 
dence indicated  that  the  son's  declaration 
required  an  answer  or  contradiction  from  the 
agent. 

In  Schuiz  V.  Vogel,  25  Misc.  760,  54  N.  Y. 
S.  126,  the  matter  in  dispute  was  whether  a 
chattel  mortgage  was  made  to  the  plaintiff, 
or,  as  the  defendant  claimed,  to  the  plain- 
ti^s  son,  who  bore  the  same  name.  It  was 
held  that  the  exclusion  of  the  following  ques- 
tion, asked  the  defendant  by  the  plaintiff's 
attorney,  was  error:  "At  the  time  when  I 
went  to  your  place  to  collect  the  money  on 
this  mortgage,  I  introduced  Mr.  Schnlz.  Sr., 
as  the  owner  of  this  mortgage.  Why  didn*t 
you  deny  that  he  was  the  owner?" 

In  Morris  v.  Stokes,  21  Ga.  552,  the  court 
held  to  be  admissible  conversations  held  at 
sundry  times  and  places  between  the  prin- 
cipal legatee  under  the  will  of  a  minor,  and 
a  person  who  charged  him  with  having  pro- 
cured its  execution  by  fraud  and  undue  in- 
fluence. 

In  Spencer  v.  Robbins,  106  Ind.  580,  5  N. 
E.  726,  it  was  held  that  the  declarations  of 
a  grantor  that  the  land  belonged  to  her  and 
that  she  could  do  with  it  as  she  pleased, 
made  in  the  presence  of  one  of  the  grantees, 
and  in  no  wise  challenged  by  the  person  in 
whose  presence  and  against  whose  interest 
the^  were  made,  were  competent  as  tending 
to  support  the  issue  that  the  execution  of 
the  deed  had  never  been  completed  by  a  de- 
livery. 

In'  Roberts  v.  Rice,  60  N.  H.  472,  45  Atl. 
237,  it  appeared  that  immediately  after  a 
deed  to  the  plaintiff's  predecessor  in  title 
had  been  made,  his  agent  said  to  the  mother 
of  the  defendants:  "You  have  got  a  good 
home  as  long  as  you  live,  by  paying  taxes  and 
insurance  and  keeping  the  house  in  repair." 
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It  did  not  appear  that  the  mother  made  any 
reply  to  the  btatement  of  the  agent  concern- 
ing the  terms  under  which  she  was  permitted 
to  hold  the  premises.  It  was  held  that  her 
silence,  under  the  circumstances,  was  in 
effect  an  admission  that  the  principal  was 
the  owner. 

In  State  y.  Parish,  23  Miss.  483,  it  was 
held  that  statements  of  the  complainant, 
made  in  reference  to  matters  of  fact  involved 
in  the  controversy  and  addressed  to  the  au- 
thorized agent  of  the  defendant,  and  by  him 
not  disputed  or  denied,  were  admissible  in 
evidence,  since  the  silence  of  the  agent  must 
be  regarded  as  an  implied  admission  of  their 
truth. 

In  Mix  V.  Osby,  62  111.  193,  it  appeared  that 
the  plaintiff  was  employed  to  work  for  the 
defendant  by  a  person  who  claimed  to  be  the 
agent  of  the  defendant.  In  a  suit  to  recover 
for  work  and  labor  by  the  plaintiff,  evidence 
of  the  defendant's  failure  to  doiy  that  the  per- 
son had  authority  to  employ  the  plaintiff, 
when  the  latter  asked  for  his  pay,  and  in- 
formed the  defendant  that  the  person  re- 
ferred to  claimed  to  be  his  agent  when  the 
employment  took  place,  was  held  to  be  ad- 
missible. 

In  O.  S.  Paulson  Mercantile  Ck>.  v.  Seaver, 
8  N.  D.  215,  77  N.  W.  1001,  it  appeared  that 
the  plaintiff,  a  corporation,  sued  the  defend- 
ant in  eonversion  for  the  value  of  a  certain 
stock  of  goods  which  was  in  a  store  build- 
ing, alleging  that  it  was  the  owner  of  that 
stock  and  that  the  defendant  had  wrongfully 
seized  and  converted  the  same.  On  the  trial, 
certain  statements  were  received  in  evidence 
which  had  been  made  by  the  vendor  of  the 
goods  in  question  after  he  had  executed  a 
bill  of  sale  to  O.  S.  Paulson,  and  after  the 
latter  had  executed  a  bill  of  sale  for  the 
same  goods  to  the  plaintiff  corporation. 
The  statements  as  to  the  vendor's  title  were 
made  in  the  presence  of  O.  S.  Paulson,  and 
were  made  to  the  agent  of  a  firm  to  which 
the  vendor  was  indebted  in  a  large  amount, 
and  who  was  seeking  to  ascertain  the  extent 
of  the  vendor's  responsibility.  It  was  held 
that  these  declarations  were  to  be  treated 
as  made  in  the  presence  of  the  plaintiff 
corporation,  inasmuch  as  O.  S.  Paulson  was 
at  that  time  president  and  general  manager 
thereof,  and  as  such  in  possession  of  the 
stock  of  goods  in  controversy,  and  controlled 
the  sale  and  disposition  thereof,  and  the 
conduct  of  the  business. 

In  Proctor  v.  Old  Colony  R.  Ck>.  154  Mass. 
251,  28  N.  £.  13,  the  plaintiff  testified  that 
he  had  had  numerous  interviews  with  various 
officers  of  the  defendant  company  ooncerning 
the  damages  caused  by  the  setting  back  of 
the  waters  of  a  creek  on  his  premises,  and 
then  sought  to  show  that  in  the  discussions 
which    took   place   between   him   and   them. 


they  did  not  deny  the  defendant's  liability 
for  the  damages.  It  was  held  that  the  evi- 
dence was  admissible  as  tending  to  show  an 
admission  of  liability 

In  Thomas  v.  Degraffenreid,  17  Ala.  602, 
62  Am.  Dec.  176,  on  a  trial  of  the  right  to 
property,  evidence  was  offered  of  a  declara- 
tion of  the  son,  in  the  presence  of  the  father, 
that  the  property  was  his,  which  the  father 
did  not  dispute.  It  was  said  that  had  the 
declaration  been  connected  with  proof  that 
the  claimant  held  under  a  purchase  from  the 
son,  this  assertion  of  title  in  the  presence 
of  the  father  would  have  been  admissible  to 
show  that  the  son  and  not  the  father  owned 
the  property. 

In  Stephens  v.  Barnwell,  154  Ala.  124,  45 
So.  233,  the  plaintiff's  testimony  in  an  ac- 
tion of  ejectment  tended  to  show  that  after 
the  execution  of  his  deed  he  and  another 
visited  the  premises  with  a  view  to  ascer- 
taining the  state  of  the  property,  and  that 
two  of  the  defendant^,  all  the  rest  of  the 
defendants  being  present,  disclaimed  any 
hostile  claim  of  title  or  possession  to  that 
of  the  plaintiff.  It  was  agreed  that  one  of 
them  was  to  take  the  land  as  the  plaintiff's 
tenant  and  the  rest  were  to  live  there.  It 
was  held  that  the  disclaimer  of  these  two 
defendants  operated  to  require  the  avowal 
of  the  claim  of  the  others,  if  any,  to  the 
land,  and  that  their  silence  was  evidenee 
against  their  claim  at  a  later  time. 

In  Bashore  v.  Mooney,  4  Oal.  App.  276,  87 
Pac.  553,  an  action  to  quiet  title  to  an  irri- 
gation ditch  running  through  the  defendant's 
land,  the  plaintiff  claimed  a  prescriptive  right 
to  the  right  of  way  and  ownership  of  the 
ditch  in  himself  and  his  predecessors  in  in- 
terest. The  testimony  of  a  witness  was  of- 
fered as  to  certain  conversations  with  the 
defendant's  intestate  concerning  this  ditch, 
the  witness  inquiring  as  to  the  ownership  of 
the  ditch  right  and  the  defendant's  intestate 
making  no  claim  to  it.  The  conversation 
was  held  to  be  admissible.  In  that  case  also 
the  testimony  of  a  witness  as  to  his  efforts 
to  sell  the  ditch  to  an  irrigation  company 
while  the  defendant's  intestate  was  president 
of  it,  was  held  to  be  admissible  as  tending 
to  show  the  witness's  claim  of  ownership,  aad 
the  intestate's  acquiescence  in  the  claim. 

In  Harmon  v.  Goetter,  87  Ala.  325,  6  So. 
93,  an  action  for  detinue,  it  appeared  that  the 
defendant,  in  reply  to  a  demand  for  the  goods 
sued  for,  stated  that  they  were  in  the  posses- 
sion of  the  sheriff.  A  witness  for  the  plain- 
tiffs who  had  demanded  the  goods  of  the  de- 
fendant testified  that  he  was  present  when 
the  sheriff  took  possession  of  the  goods  sued 
for,  and  that  he  went  to  the  sheriff,  who  told 
him  that  he  had  not  levied  on  these  goods  un- 
der the  other  writs.  The  defendant  waa  pres- 
ent at  the  time  and  made  no  reply.    It  was 
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held  that  this  testimony  was  competent  evi- 
dence, as  tending  to  prove  an  admission,  im- 
plied from  silence,  on  the  part  of  the 
defendant,  that  the  goods  were  still  in  his 
possession. 

In  Wheat  v.  Groom,  7  Ala.  349,  an  action 
for  trespass,  vi  ei  arwt«,  by  the  defendant 
against  the  plaintiff,  for  an  assault  and  bat- 
tery committed  on  a  slave,  the  property  of 
the  plaintiff,  the  latter  introduced  a  witness 
who  stated  that  he  had  accused  the  defend- 
ant in  the  presence  of  the  plaintiff,  of  the 
commission  of  the  trespass,  and  that  the  de- 
fendant did  not  deny  it,  but  replied:  "If  I 
whipped  the  negro,  you  prove  it — I  shall  not 
tell  you  anything  to  commit  myself."  The 
court  said:  "The  accusation  was  direct,  and 
appears  to  have  been  made  in  such  a  way 
as  to  demand  an  answer;  the  party  declined 
committing  himself,  and  required  proof  of 
the  fact;  and  we  think  the  court  did  not 
err,  in  telling  the  jury,  this  was  presumptive 
evidence,  that  he  was  guilty  of  the  charge." 

In  Hicks  v.  Lawson,  39  Ala.  90,  an  action 
for  trespass  alleged  to  have  been  committed 
by  the  defendant,  by  entering  on  the  plain- 
tiff's premises  in  company  with  several  other 
persons,  and  shooting  at  the  plaintiff  through 
the;,  windows  of  his  house,  the  plaintiff  offered 
in  evidence  the  following  answer  to  an  inter- 
rogatory: "Shortly  after  Walker's  death,  I 
met  Hicks  at  Union  Springs,  and  said  to  him, 
that  he  had  taken  Walker,  and  others  of  his 
crowd,  and  went  down  to  Lawson's  house, 
and  shot  at  him  in  the  night,  while  asleep 
on  his  bed;  and,  not  satisfied  with  that,  that 
he  had  urged  Walker  on  to  Lawson,  until  he 
had  got  him  killed;  and  that  it  was  a  pity 
but  it  had  been  him,  instead  of  Walker. 
Hicks  never  denied  it,  but  made  no  reply." 
Tlie  court  permitted  the  answer  to  be  read, 
but  distinctly  stated  to  the  jury,  at  the  same 
time,  that  they  must  not  allow  any  weight 
or  effect  whatever  to  the  answer,  unless  they 
were  convinced  *from  the  whole  evidence  in 
the  cause,  in  the  first  place,  that  the  state- 
ment of  the  witness  was  in  fact  made  to  the 
defendant,  and  tliat  it  was  made  under  such 
circumstances,  and  was  of  such  a  character 
as  naturally  called  for  a  reply  from  him,  and 
that  the  defendant  was  at  the  time  in  such 
a  situation  that  he  would  probably  respond 
to  it,  and  that  he  did  not  respond  to  it.  The 
court  afterwards  instructed  the  jury,  in  ref- 
erence to  this  evidence,  "that  thev  must  first 
determine,  from  the  whole  evidence,  whether 
they  believed  that  said  statement  was  made 
by  the  witness  to  the  defendant,  and  was 
made  Under  such  circumstances,  and  was  of 
anch  a  character,  as  naturally  called  for  a 
reply  from  him,  and  that  he  made  no  reply 
to  it;  that,  if  they  did  not  believe  all  this 
from  the  evidence,  they  must  not  allo#  any 
weight  or  effect  whatever  to  said  answer  as 


evidence,  and  must  altogether  exclude  it 
from  their  consideration  in  making  up  their 
verdict;  but,  if  they  believed  all  this,  they 
might  consider  the  defendant's  failure  to  re- 
ply to  the  said  statement  as  an  admission 
of  the  truth  of  said  statement,  if  they  thought 
proper  so  to  consider  it."  It  was  held  that 
the  defendant  could  not  have  been  injured 
by  the  admission  of  this  answer,  guarded  art 
it  was  bv  the  court  at  the  time  of  its  introduc- 
tion,  and  by  the  subsequent  charge  to  the  jury. 

In  Jewett  v.  Banning,  21  N.  Y.  27,  th^ 
plaintiff,  in  an  action  for  assault  and  bat- 
tery, showed  that  shortly  after  receiving  tln' 
injury  she  charged  the  defendant,  in  tin* 
presence  of  witnesses,  with  having  injurinl 
her  arm;  to  which  he  made  no  reply.  It  wa^ 
held  that  the  evidence  was  competent. 

In  Puett  V.  Beard,  86  Ind.  -104,  it  appoanwl 
that  the  assault  and  battery,  for  which  tht* 
action  was  brought,  was  committed  at  a  trial 
before  a  justice  of  the  peace,  and  that  after 
the  combat  had  ended,  and  one  of  the  plain- 
tiff's assailants  had  again  taken  his  place  on 
the  witness  stand,  which  he  had  left  to  engage 
in  the  attack  on  the  plaintiff,  he  said  to  th(> 
latter's  attorney:  "We  are  ready  to  go  on 
with  the  trial."  The  attorney"  answered: 
"You  and  your  crowd  have  nearly  killed 
Jacob  Beard  [the  plaintiff],  and  we  can- 
not go  on  with  the  trial.  Y'ou  have  dis- 
abled him  so  that  we  can't  try  the  case  now.'* 
No  response  was  made  to  the  attorney's  re- 
mark. The  court  held  that  there  was  no 
error  in  admitting  this  testimony,  because 
the  failure  of  the  defendant  to  deny  the  accu- 
sation was  a  tacit  admission,  and  proper  to 
go  to  the  jury,  with  the  other  evidence  in  tht* 
case. 

In  Orner  v.  Hollman,  4  ^Vhart.  (Pa.)  45, 
the  action  was  one  of  trespass  against  a  con- 
stable to  recover  damages  for  taking  a  horso. 
the  property  of  the  plaintiff,  which  had  be<'n 
levied  en  by  the  defendant,  by  virtue  of  an 
execution  against  one  Massey,  who  was  in 
possession  of  the  horse  with  the  consent  of 
the  plaintiff.  Among  other  testimony  offered 
for  the  purpose  of  proving  that  the  ownership 
of  the  horse  was  in  the  plaintiff,  was  that  of 
a  witness  that  at  a  period  considerably  ante- 
rior to  the  levy  the  plaintiff,  for  a  8uppose<l 
abuse  of  what  he  claimed  to  be  his  property, 
had  declared  to  Massey,  then  on  the  horseV 
back,  that  he  intended  to  deprive  him  of  the* 
possession;  and  that  Massey  did  not  resist 
his  right  to  do  so.  It  was  held  that  thi.<4 
was  a  circumstance  to  go  to  the  jury. 

In  Leslie  £.  Keeley  Co.  v.  Hargreaves,  23(1 
111.  316,  86  N.  E.  132,  a  bill  for  an  injunction 
to  restrain  the  disclosure  of  the  composition 
and  formulae  of  a  remedy  for  drunkenness, 
and  its  sale  and  administration,  it  was  held 
that  statements  of  the  diacoverer  of  th6  rem- 
edy  in    regard   to   his   investigation  of  the 
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causes  and   cure  of  drunkenness,  repeatedly 
made  without  contradiction  in  tiie  presence 
of  one  who  claimed  to  be  a  joint  discoverer, 
were  admissible  as  an  admission  by  the  latter. 

In  Bessela  v.  Stein,  2  C.  P.  D.  (Eng.)  205, 
an  action  for  breach  of  promise  to  marry, 
the  plaintiff  testified  that  she  was  seduced 
by  the  defendant,  who  made  her  repeated 
promises  of  marriage.  The  plaintiff's  sister 
testified  to  a  conversation  she  overheard  be- 
tween the  plain liiT  and  tlie  defendant,  in 
which  she  heard  the  plaintiff  say,  "You  al- 
ways promised  to  marry  me,  and  you  don't 
keep  your  word;"  and  that  the  defendant 
made  no  answer.  It  was  held  that  this 
amounted  to  "some  other  material  evidence" 
besides  the  plaintiff's  testimony  in  support  of 
such  promise,  satisfying  the  requirements  of 
the  statute  (32  &  33  Vict.  c.  68,  s   2  [1]). 

In  Matthews  v.  Forsiund,  112  Mich.  591, 
70  X.  \V.  1105,  4  Detroit  Leg.  N.  IH^k  it  was 
held  that  statements  made  bv  an  aHsii»nor  in 
the  presence  of  the  assignee,  to  the  effect  that 
he  had  transferred  certain  accounts  arising 
out  of  a  business  conducted  bv  him  for  liis 
wife  to  the  assignee  to  be  collected  and  used 
in  the  payment  of  the  wife's  creditors,  and 
introduced  on  the  theory  that  they  might  he 
treated  as  admissions  by  him,  were  admissi- 
ble for  that  purpose. 

In  Nelson  v.  Nelson,  90  Mo.  460.  2  S.  VV. 
413,  it  was  held  that  declarations  made  by  a 
father  to  his  child  respecting  advancements, 
not  denied  by  the  child  at  the  time,  might 
he  offered  in  evidence  in  the  Interest  of  the 
father's  estate. 

In  Sumner  v.  Gardiner,  184  Mass.  433,  68 
X.  £.  850,  it  became  necessary  for  the  plain- 
tiffs to  prove  that  a  copartnership  existed 
between  the  defendants,  and  tliat  at  the  time 
the  debts  sued  on  were  contracted  the  de- 
fendants were  doing  business  as  the  Boston 
Shoe  Stock  Company.  On  this  point,  a  wit- 
ness called  by  the  plaintiffs  testified  that  he 
was  present  when  one  of  the  plaintiffs  met 
the  defendant  Beardsell  and  introduced  them 
to  each  other,  and  at  that  time  the  following 
conversation  took  place  between  them:  "Mr. 
Beardsell  says,  *how  do  yon  do,  T  have  heard 
of  yoi^  before.'"  To  which  Mr.  Sumner  (the 
plaintiff)  said:  "I  didn't  connect  you  in  any 
way,  shape,  or  manner  with  the  Boston  i^oe 
Stock  Company.  I  understand  from  Mr.  Ford 
that  you  are  connected,  and  I  had  no  other 
way  to  prove  it  but  by  bringing  suit."  To 
this  ass(*rtion  Beardsell  made  no  reply.  The 
court  said:  "It  would  be  open  for  a  jury 
to  sav  whether  under  all  the  circumstances, 
a  suit  having  been  brought  in  which  it  was 
alleged  that  he  was  a  partner  of  Gardiner 
and  that  they  were  doing  bilsraess  as  the 
Boston  Shoe  Stock  Company  and  his  atten- 
tion being  called  by  one  of  the  plaintiffs  to 
this  contention  and  the  direct  statement  made 
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to  him  that  he  was  connected  with  the  com- 
pany, he  was  called  upon  to  deny  the  state- 
ment if  such  was  not  the  fact.  And  his  fail- 
ure to  make  any  denial  where  naturally  it 
would  be  expected,  might  cause  his  silence  to 
be  construed  as  an  admission  by  him  of  the 
truth  of  the  allegation." 

In  Muetze  v.  Procasky,  126  111.  App.  589, 
it  appeared  that  the  plaintiff  and  the  defend- 
ant entered  into  a  contract  by  which  the 
plaintiff  was  to  assemble  an  automobile,  the 
parts  to  be  -  furnished  by  tiie  defendant. 
There  was  positive  testimony  by  the  defend- 
ant of 'a  special  guaranty  by  the  plaintiff 
that  the  machine  should  be  made  to  run, 
which  he  did  not  deny.  The  court  held  that, 
considering  the  fact  that  the  case  was  tried 
twice,  and  that  throughout  a  guaranty  was 
relied  on  in  defense,  the  failure  of  the  plain- 
tiff to  deny  or  rebut  the  defendant's  testi- 
mony in  this  important  particular  could  not 
be  n*garded  as  a  mere  oversight,  but,  under 
well-established  rules  of  evidence,  must  be 
considered  as  a  practical  admission  of  the 
truth  of  tlic  defendant's  version  of  the  con- 
tract and  that  the  guaranty  claimed  was  in 
fact  made. 

In  Dcs  Moines  Sav.  Bank  v.  Colfax  Hotel 
Co.  88  la.  4,  55  X.  VV.  67,  it  appeared  that 
a  person  was  employed  to  make  an  investiga- 
tion of  the  account  between  a  garnishee  and 
the  defendant  company.  He  made  his  report 
to  a  meeting  of  the  directors  of  the  compteny, 
at  whicli  the  garnishee  presided  as  president 
of  the  board.  The  report  was  read  at  the 
meeting  and  showed  that  the  garnishee  was 
indebted  to  the  company  in  a  sum  therein 
stated.  The  evidence  showed  conclusively 
that  the  garnishee  heard  the  report  read  and 
that  he  did  not  deny  that  he  was  indebted 
to  the  company.  It  was  held  that  the  evi- 
dence was  competent. 

In  McCann  v.  Hallock,  30  Vt.  233,  an  ac- 
tion by  a  father  for  the  amount  of  the  wages 
of  a  minor  son,  it  was  held  that  the  silence 
of  the  plaintiff  when  inquired  of  by  a  witness 
whether  he  did  not  receive  some  of  his  son's 
wages,  was  properly  submitted  to  the  jury  as 
evidence. 

In  Simonds  v.  Firemen's  Fund  Ins.  Co. 
(Tex.)  35  S.  VV.  300,  an  action  on  a  fire  in- 
surance policy  providing  that  it  should  be 
void  if  the  interest  of  the  assured  should  be 
oth^  than  the  unconditional  and  sole  owner- 
ship of  the  property  covered  by  the  policy, 
it  was  held  to  be  proper  to  admit  testimony 
that  in  a  conversation  between  the  witness 
and  another  person  in  the  assnred's  presence, 
the  other  person  stated  that  he  owned  an 
interest  in  the  property  and  the  assured  made 
no  protest. 

In  Andres  v.  Lee,  21  N.  C.  318,  an  action 
by  the  purchaser  of  chattels  under  an  ex- 
ecuted contract  for  a  defect  of  title,  it  ap- 
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peared  that  the  only  fact  tending  to  establish 
a  warranty  of  the  title,  was  the  assertion  by 
one  of  the  sellers  in  the  presence  of  the 
others  simply  that  the  title  was  good.  It 
was  held  that  this  assertion  was  to  be  re- 
garded as  the  assertion  «of  all  the  sellers 
present  at  the  sale,  and  not  dissenting  there- 
from. The  testimony  of  a  witness  was  held  ad- 
missible in  O'Neil  v.  Glover,  5  Gray  (Mass.) 
144,  as  to  a  conversation  between  the  grantee 
of  a  fraudulent  conveyance  and  another,  iu 
the  presence  of  the  debtor,  after  proof  of 
coIIu8iun  between  the  latter  and  the  grantee. 

In  Johnson  v.  Day,  78  Me.  224,  3  Atl.  647, 
an  action  for  trover  for  a  quantity  of  old 
iron,  the  plaintiffs  offered  evidence  that  at 
one  time  when  the  defendant  was  claiming 
that  he  had  bought  the  iron  of  the  bridge 
company,  one  of  his  sons  spoke  up  and  said: 
'^Father,  you  never  bought  any  such  stuff 
as  that.  You  only  bought  what  was  afloat. 
You  didn't  buy  anything  on  the  bottom." 
The  defendant  turned  round,  but  said  noth- 
ing. The  court  held  that  the  evidence  was 
admissible. 

See  also  the  cases  set  out  infra,  in  sub- 
division IV.  Privileged  Communications. 

b.  Circumstances  Held  Sot  to  Demand  Reply. 

Where  what  is  said  in  the  presence  and 
hearing  of  a  party  requires  no  response  by 
way  of  denial,  since  it  does  not  concern  a 
matter  of  such  a  nature  as  naturally  to  call 
for  a  reply,  an  inference  of  acquiescence  can- 
not be  drawn  from  the  omission  of  the  party 
to  speak.  In  each  of  the  following  cases  it 
was  held  that  the  statement  in  question  was 
made  under  such  circumstances  as  not  to  call 
for  a  reply  and  that  no  admission  could  be 
implied  from  the  failure  to  reply  thereto: 

Alabama. — J  elks  v.  McRae,  25  Ala.  440; 
Fuller  v.  Dean,  31  Ala.  654;  Perry  v.  John- 
ston, 59  Ala.  648;  Briel  v.  Exchange  Nat. 
Bank,  172  Ala.  475,  55  So.  808. 

Georgia, — Rolfe  v.  Rolfe,  10  Ga.  143.  See 
also  Giles  v.  Vandiver,  91  Ga.  192,  17  S.  K 
115. 

/HtnoM.— Rafter  v.  Chicago  City  R.  Co.  130 
111.  App.  81. 

Indiana,— miler  v.  Dill,  149  Ind.  326,  49 
N.  E.  272. 

/oica.— Heisler  v.  Heisler,  127  N.  W.  823. 

JIassachusetts. — Johnson  v.  Trinity  Clwrcfa 
Soc.  11  Allen  125;  Drury  v.  Hervey,  126 
Mass.  510;  Whitney  v.  Houghton,  127  Mass. 
527. 

Michigan. — Barry  y.  Davis,  33  Mich.  515. 

3/w«ouri.— Phillips  v.  Towler,  23  Mo.  401. 
And  see  the  reported  case. 

New  York. — <iibney  v.  Marchay,  34  N.  Y. 
301;  Tinker  v.  Xew  York,  etc.  R.Co.  92  Hun 
269,  36  X.  Y.  S.  672,  affirmed  157  N.  Y.  312, 
61  N.  E.  1031;  Gerding  v.  Funk,  48  App. 
Div.  603,  64  X.  Y.  S.  423,  affirmed  169  X.  Y. 


572,  61  N.  E.  1129;  Watson  v.  NewelJ,  158 
App.  Div.  59,  142  X.  Y.  S.  653.  See  also 
McEnroe  v.  Taylor,  58  Misc.  680,  107  X.  Y. 
S.  565. 

yorth  Carolina. — Guy  v.  Manuel,  89  X.  C. 
83;  Campbell  v.  Sigmon,  reported  in  full, 
post,  this  volume,  at  page  40. 

Ohio. — See  Cable  v.  Bowlus,  11  Ohio  Cir. 
Dec.  526,  21  Ohio  Cir.  Ct.  53;  Hauser  v. 
Assel,  12  Ohio  Cir.  Dec.  336,  21  Ohio  Cir. 
Ct.  789. 

Pennsylvania, — ^Moore  v.  Smith,  14  Serg.  & 
R.  (Pa.)  388. 

Bouth  Carolina. — Kohn  v.  Richmond,  etc 
R.  Co.  37  S.  C.  1,  16  S.  E.  376,  34  Am.  St. 
Rep.  726,  24  hJR.A,  100. 

Texas. — Routledge  v.  Rambler  Automobile 
Co.  96  S.  W.  749. 

Vermont. — Gale  v.  Lincoln,  11  Vt.  152; 
Mattocks  v.  Lyman,  16  Vt.  113;  Hersey  ▼. 
Barton,  23  Vt.  685;  Perry  v.  Dow,  59  Vt.  61, 
9  Atl.  12;  Pierce  v.  Pierce,  66  Vt.  369,  29 
Atl.  364;  Pond  v.  Pond,  79  Vt.  352,  65  Atl. 
97,  8  L.R.A.(N.S.)  212.  See  also  Frary  v. 
Gusha,  59  Vt.  257,  9  Atl.  549;  Miller  v. 
Pearce,  86  Vt  322,  85  Atl.  620,  43  L.R.A. 
<N.S.)   332. 

In  Drury  v.  Hervey,  126  Mass.  519,  the 
facts  and  the  ruling  thereon  were  stated  aa 
follows:  '*It  appeared  that,  after  the  de> 
fendant's  servants  had  effected  their  entrance, 
the  plaintiff  said  to  certain  visitors  in  an 
adjoining  room  that  they  had  pushed  her 
away  from  the  door,  and  forced  their  way 
into  the  house  against  her  will.  The  court 
ruled  that,  if  they  heard  what  she  said,  and 
did  not  deny  it,  the  jury  might  consider  their 
silence  as  evidence  of  an  a4miafiion  that  they 
had  committed  the  acts  of  violence  which  the 
plaintiff  imputed  to  them.  This  ruling  waa 
erroneous,  as  the  evidence  does  not  indicate 
that  they  were  bound  to  nnake  any  answer. 
Silence  under  an  imputation  can  never  be 
considered  as  an  admission  of  the  truth  >  of 
the  charge,  unless  the  circumstances  are  such 
that  a  denial  would  naturally  be  expected,  or 
an  explanation  of  some  sort  would  naturallj 
be  called  for.  .  .  .  What  the  plaintiff 
said  was  not  addressed  to  them,  and  cannot 
be  said  to  have  called  for  a  reply.  In  esti- 
mating the  proper  inference  to  be  drawn  front 
silence,  full  allowance  must  be  made  for  the 
attending  circumstances.  The  defendant's 
servants  were  on  their  way  to  Xewton'a 
apartment  to  perform  the  manual  labor  of 
carrying  away  an  article  of  furniture,  and 
it  was  hardly  to  be  expected,  or  certainly  it 
was  not  a  matter  of  course,  that,  after  they 
had  eff<^cted  an  entrance  into  the  house,  they 
should  stop  on  their  way  to  have  a  conversa- 
tion, and  perhaps  an  altercation,  with  the 
plaintiff,  as  to  the  nuinner  of  such  entrance."' 

In  Pierce  v.  Pierce,  66  Vt.  309,  29  Atl.  3^4,. 
the  court  stated  the  facts  and  its  conclusions- 
as   follows:      "Six   months   before   Xathan'» 
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death  he  stated  to  one  of  the  children  of  Mar- 
cellus,  in  the  presence  of  the  defendant  [his 
wife],  that  he  had  used  the  money  belonging 
to  the  children  of  Marccllas  in  paying  the 
bank  mortgage.    The  defendant  made  no  re- 
sponse.   This  declaration  the  master  received 
in  evidence  to  establish  the  fact  stated.    We 
think   it  was  not  legitimate  testimony.     It 
was  a  mere  declaration  of  Nathan,  not  made 
in  response  to  any  inquiry,  certainly  not  in 
response  to  any  inquiry  made  of  the  defend- 
ant.    Under  such  circumstances  she  was  un- 
der no  obligation  to  reply  to  the  declarations 
of  her  husband.    She  was  not  called  upon  to 
speak  and  her  silence  could  not  be  shown  in 
evidence  against  her.     ...     A  day  or  two 
before  Nathan's  death,  when  he  was  so  low 
that  he  could  talk  but  very  little  and  could 
be  heard  with   difficulty,  the  orator  had   an 
interview  with  him.    The  defendant  repeated 
to  the  orator,  for  the  most  part,  what  she 
understood  Nathan  to  say.    Nathan  made  the 
same   statements   ^s  those  contained   in  the 
letters  and  that  made  six  months  before  his 
death,  as  above  stated,  and  said  that  the  de- 
fendant  knew   all   about   it,   and   would   see 
that  the  amount,  so  taken  by  him  to  pay  on 
the  bank  mortgage,  was  paid.     The  master 
finds   that  at  this  interview,  the  defendant 
'acquiesced  in  all  that  her  husband  said,'  and 
said  the  amount  should  be  paid.     The  word 
acquiesced   used  in   this  connection   is  quite 
equivocal.     Does  it  mean  that  she  made  any 
response,  or  acquiesced  by  her  silence?    Web- 
ster gives  the  principal  definition  of  'to  ac- 
quiesce' as  'to  accept  or  consent  by  silence 
or  by  omitting  to  object.'     If   the   master 
means  that  she  acquiesced  by  remaining  si- 
lent, then  to  give  her  acquiescence  any  force 
as  evidence  against  her,  it  should  have  ap- 
peared that  she  was  in  a  situation  in  which 
it  was  her  duty  to  speak.    The  interview  was 
with  her  husband,  not  with  her;  it  does  not 
appear  that  she  was  inquired  of  in  the  mat- 
ter.    If  she  was  not  called  upon  to  speak, 
was  not  inquired  of,  and  made  no  response, 
then  there  was  no  such  acquiescence  as  would 
bind  her,  nor  justify  the  master  in  finding 
from  her  silence  any  admission  of  the  truth 
of  Nathan's  statements.     ...     It  will  be 
noted  that  the  master  does  not  find  that  the 
defendant  promised  that  she  would  pay  the 
money,  but   'said   that   it   should   be   paid,' 
whether  by  her,  or  by  her  husband,  for  whom 
she  was  then  speaking,  is  not  clearly  appar- 
ent.   In  this  case  the  great  difficulty  lies  in 
determining  whether  the  defendant  was  bound 
to  nmke  any  reply  to  the  statements  of  her 
husband.    Under  the  circumstances  we  do  not 
think  she  was.     She  was  at  the  bedside  of 
her  dying  husband.    He  was  in  the  throes  of 
death   and   the  wife  was  itnder  no  duty  to 
respond  to  any  statements  made  by  him,  and 
ought  not  to  have  been  compelled  to  answer 


nor  deny  his  statements,  if  false.  The  con- 
struction we  give  the  report  is  that  she  ac- 
quiesced, in  what  her  husband  said,  by  si- 
lence; and  as  we  think  she  had  a  right  to 
remain  silent,  was  not  called  upon  to  speak, 
from  her  silence  alone  no  adverse  inferences 
can  be  drawn  against  her.  The  master  re- 
ports that  she  said  the  debt  should  be  paid. 
This  is  evidence  tending  to  show  that  she 
admitted  the  existence  of  the  debt.  All  the 
circumstances,  however,  attending  the  st«,te- 
ment  should  be  considered.  If  she  said  it 
merely  to  please  her  dying  companion,  with- 
out knowing  its  truth,  its  force  might  vary 
greatly  from  an  admission  made  under  dif- 
ferent circumstances  and  with  full  knowledge 
of  the  facts.  .  .  .  She  was  not  called  upon 
to  speak  at  the  interview  between  the  orator 
and  her  husband,  and  if  she  said  nothing  her 
silence  should  not  be  construed  against  her, 
nor  inference  drawn  from  it." 

In  Svendsen  v.  McWilliams,  157  App.  Div. 
474,  142  N.  Y.  S.  606,  the  court  said:     "We 
have  here  not  simply  a  case  of  the  admissi- 
bility of  a  declaration  of  an  agent  made  after 
the  event,  but  of  an  implied  admission,  rest- 
ing only  upon  silence  or  failure  to  reply  to  a 
question  or  accusation  then  and  there  made 
by  the  plaintiff.    It  is  urged  by  the  respond- 
eat that  the  question  of  the  plaintiff,  and  the 
failure  to  reply  upon  the  part  of  Stackhouse, 
formed  part  of  the  rea  gestae,  and  that,  there- 
fore, the  question  and  failure  to  reply  became 
admissible  In  evidence.     It  is  true  that  the 
question  or   accusation  addressed  to  Stack- 
house  was  put  so  nearly  after  the  happening 
of  the  accide-nt  as  to  be  practically  contem- 
poraneous with  it,,  but  at  the  same  time  the 
event  was  wholly  completed  and  there  was 
no  pending  transaction  material  to  the  nms- 
ter's  alleged   liability.     Stackhouse  testified 
that  he  was  'hard  of  hearing'  and  did  not 
hear  any  question  or  accusation  of  this  char- 
acter from  the  plaintiff,  and,  therefore,  made 
tto  reply  to  it.    Let  us  assume,  however,  that 
he  did  hear  it,  but  then  he  was  under  no 
obligation  to  answer  it,  and  in  fact  he  had 
no  duty  to  make  any  answer  simply  to  admit 
or  impute  liability  on  the  part  of  his  prin- 
cipal, for  such  was  not  within  the  scope  of 
his  agency  under  the  circumstances  of  the 
case.    From  his  failure  to  make  a  declaration 
which  might  under  certain  circumstances  con- 
stitute an  admission  binding  upon  his  mas- 
ter, his  silence  cannot  be  considered  to  have 
the  force  and  effect  of  an  express  admission 
by  declaration,   assuming  that  proof   of  an 
express   declaration    was   competent.     There 
are  many  circumstances  under  wliich  proof  of 
the  silence  of  one  who  is  accused  of  a  fault 
may  be  shown  against  him.  but  the  probative 
value  of  such  proof  is  always  open  to  ques- 
tion.    Even  in  such  cases  the  silence  which 
may  amount  to  an  implied  admission  should 
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be'  tbat  of  a  party  to  the  oontroTersy  which 
18  involved  in  the  action.  I  can  find  no  prece- 
dent which  goes  to  the  extent  of  the  respond- 
ent's contention  as  to  an  admission.  On 
principle  it  would  seem  to  me  that  the  con- 
tention as  to  an  implied  admission  is  un- 
sound." 

In  Johnson  v.  Trinity  Church  Soc.  11  Allen 
(Mass.)  123,  it  appeared  that  the  plaintiff, 
a  minister,  in  order  to  prove  his  contract 
with  the  society,  introduced  in  evidence  a 
part  of  a  sermon  which  he  preached  to  the 
usual  congregation  of  the  defendants'  society, 
and  in  which  he  spoke  of  their  meeting  "at 
the  beginning  of  a  year  to  us  of  united 
Chrintian  labor."  It  was  held  that  this  ex- 
tract from  the  plaintiff's  sermon  was  merely 
his  declaration  of  a  fact  in  his  own  favor, 
not  communicated  to  the  defendants  in  their 
corporate  capacity,  and  made  under  circum- 
stances which  would  hardly  require  or  admit 
a  contradiction  or  disclaimer;  and  that  the 
fact  that  the  congregation  heard  it  without 
reply  or  comment  had  no  tendency  to  prove 
that  the  defendants  assented  to  its  truth. 

In  Gibney  v.  Marchay,  34  N.  Y.  301,  the 
evidence  offered  of  a  testatrix's  declarations 
was  "that  at  the  time  the  defendant  was 
present,  in  1841,  she  signed  a  will  and  stated 
that  she  had  property  to  the  amount  of 
$18,000."  The  court  said:  "Declarations  or 
statements  made  in  the  presence  of  a  party 
are  received  in  evidence,  not  as  evidence  in 
themselves,  but  to  understand  what  reply  the 
party  to  be  affected  by  the  statement  should 
make  to  the  same.  If  he  is  silent,  when  he 
ought  to  have  denied,  the  presumption  of 
acquiescence   arises.     .     .  The  cases  in 

which  the  party  is  held  to  be  affected  by  his 
silence  will  be  found  to  be  cases  where  state- 
ments were  made  of  his  own  actions,  or  his 
own  liabilities,  and  not  where  he  had  no  con- 
cern in  law,  and  no  right  to  reply.  This  was 
an  alleged  statement  of  an  old  lady  as  to  the 
amount  of  her  property,  to  which  the  defend- 
ant had  no  right  to  assent  or  dissent,  and  in 
which  he  was  in  no  way  called  upon  to  in- 
terfere." 

In  Rolfe  V.  Rolfe,  10  Ga.  143,  a  witness 
introduced  by  the  plaintiff  to  explain  a  re- 
ceipt in  full,  given  by  the  plaintiff  to  the 
defendant,  testified  that  he  ''remarked  in  the 
hearing  of  both  parties  to  plaintiff  that  he 
was  a  fool  for  giving  such  a  receipt."  The 
remark  was  made  in  an  audible  voice,  not 
ten  feet  from  the  parties,  and  the  defendant 
might  have  heard  it,  if  he  had  paid  attention. 
The  court  said:  "The  maxim  is,  in  regard 
to  admissions  inferred  from  acquiescence  in 
the  verbal  statements  of  others,  qui  facet,  con- 
aentire  videtur,  and  is  to  be  applied  with 
careful  discrimination.  Nothing,  it  is  said, 
can  be  more  daiigeroiis  than  this  kind  of 
evidence.     It  should  always  be  received  with 


caution,  and  never  ought  to  be  received  at 
all,  unless  the  evidence  is  of  direct  declara- 
tions of  that  kind  which  naturally  calls  for 
contradiction;    some  assertion   made  to   the 
party  with  respect  to  his  right,  which,  by  his 
silence,  he   acquiesces   in.     1 ,  Greenleaf   £v. 
§§  109,  197.    Here,  the  remark  was  not  made 
to  the  party  sought  to  be  affected  by  it,  but 
to  his  adversary,  and  in  regard  to  what  the 
plaintiff  had  done,  not  what  the  defi^ndant 
had  done;   besides,  it  is  not  by  any   means 
certain  that  the  defendant  heard  the  remark, 
end  if  he  did,  it  was  not  such  as  would  seem 
to  have  required  from  him  any  reply  or  con- 
sideration— therefore,  we  are  of  the  opinion, 
that  so  much  of  the  testimony  of  the  witness 
as  relates  to  his  declaration  to  the  plaintiff, 
Hhat  he  was  a  fool  for  giving  such  a  receipt,' 
was  improperly  admitted  as  against  the  de- 
fendant, in  view  of  the  facts  of  this  case." 
In  Barry  v.  Davis,  33  Mich.  515,  an  action 
for  wages,  in  passing  on  the  admitasibility  of 
a   statement  of  the   plaintiff    (defendant   in 
error)   that  his  employer'  told  a  fellow  em- 
ployee in  his   (the  plaintiff*s)   presence  titat 
the  latter  was  to  have  one  dollar  per  day  and 
that   the  fellow  employee  was   to   have   the 
same,  the  court  said:     "It  does  not  appear 
that  defendant  in  error  made  any  reply,  or 
that  he  heard  the  observation  or  was  in  a 
situation  to  hear  it;  and  if  it  were  true  tbat 
he  heard  it,  there  would  still  be  the  question, 
whether  it  required  him  to  take  notice  of  it 
and  deny   the   statement   if   untrue,   at    the 
peril,   if   he  did   not,  of  having  his   silence 
thereafter  proved  against  him  as  an  admis- 
sion.    The  remark  does  not  appear  to  have 
been  directed  to  him,  or  to  have  been  made 
with  any  view  to  call  upon  him  to  speak  out 
in  any  way.    .    .    .    Before  being  entitled  to 
ask  the  jury  to  infer  anything  against  de- 
fendant in  error  in  the  nature  of  an  assent 
to,  or  acquiescence  in,  the  statement  imputed 
to   Briggs   in  his  presence,  the  plaintiff   in 
error  should,  at  the  least,  have  shown  prima 
facie  that  defendant  in  error  was  in  a  situa- 
tion to  hear,  and  did  not  appear  to  dissent." 
In  Gale  v.  Lincoln,  11  Vt.   153,  the  only 
testimony  tending  to  prove  a  warranty  con- 
sisted in  what  the  plaintiff  told  his  son  in 
the  presence  of  one  of  the   defendants,   the 
latter  making  no  reply.     It  was  held   that 
the  plaintiff's  statement  was  made  to  his  son, 
not  to  the  defendant  and  therefore  called  for 
no  reply. 

In  Hersey  v.  Barton,  23  Vt,  685,  a  remark 
of  the  plaintiff  that  he  had  not  swapped 
horses,  but  had  exchanged  them  for  the  pur- 
pose of  trial,  made  in  the  presence  of  the 
defendant  but  addressed  to  the  witness,  was 
held  not  to  require  an  answer. 

In  Guy  V.  Manuel,  89  N.  C.  83,  wherein 
it  appeared  that  the  plaintiff  at  the  time  of 
a  survey  of  land  had  no  interest  in  the  land 
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nor  theo  had  its  purchase  in  contemplation, 
but  was  a  etranf^er  to  the  controversy  about 
the  location  of  the  land,  it  was  held  that  his 
failure  to  object  to  the  oral  statemente  of 
persons  present  as  to  a  certain  corner  of  the 
defendant's  land,  made  in  his  presence,  could 
not  be  used  against  him  on  the  ground  of 
his  presumed  assent  from  his  silence,  as  the 
occasion  was  not  such  that  he  was  called  on 
or  expected  to  speak. 

In  Moore  v.  Smith,  14  Serg.  &  R.  (Pa.) 
388,  the  court  said:  "In  this  controversy 
Moore  had  no  interest ;  it  was  not  a  conversa- 
tion held  with  him,  nor  a  declaration  made 
to  him;  there  is  no  evidence  that  he  stood 
so  near  the  parties  who  held  the  conversation, 
that  he  must  of  necessity'  have  heard  it;  he 
was  employed  in  a  business  which  required 
all  his  attention.  The  reason  why  this  species 
of  evidence  is  given  is  because  the  party 
by  his  silence  is  supposed  to  acquiesce;  qui 
facet,  coiMenUre  videtur.  That  presupposes 
a  declaration  or  proposition  made  to  him, 
which  he  is  bound  either  to  deny  or  to  admit. 
A  man  carrying  a  chain  to  ascertain  some 
boundary,  with  which  he  has  no  concern,  can- 
not be  presumed  to  attend  to  all  the  rough 
and  boisterous  talk  between  two  impetuous 
litigants;  nor  is  he  to  throw  himself  into  the 
dispute,  by  contradicting  either  of  the  par- 
ties, on  such  an  occasion;  it  might  be  deemed 
impertinence  in  him,  to  contradict  them,  un- 
Jess  some  appeal  was  made  to  him.  But 
there  was  no  proof  that  he  either  did  or  could 
hear  these  conversations;  the  only  evidence 
is  that  he  was  present  at  the  view;  that  he 
was  on  the  land,  the  tract;  and  he  was  acting 
a  chain-carrier.  This  is  quite  too  loose;  two 
men,  at  tbis  rate,  might  talk  a  third  out  of 
his  whole  estate,  with  a  witness!  Nothing 
can  be  more  dangerous  than  this  kind  of  evi- 
dence; it  should  always  be  received  with  cau- 
tion, and  never  ought  to  be,  unless  the  evi- 
dence is  of  direct  declarations  of  that  kind, 
which  naturally  calls  for  contradiction;  some 
assertion  made  to  the  man,  with  respect  to 
his  right,  which,  by  his  silence,  he  acqui- 
eseea  in.** 

In  Heisler  v.  Heisler  (la.)  127  X.  W.  823, 
an  action  by  a  wife  against  her  husband's 
parents  for  the  alienation  of  his  affections, 
it  appeared  that  the  father  was  often  pres- 
ent but  remained  silent  when  his  wife,  ac- 
cording to  the  plaintiff's  story,  gave  vent 
to  her  suspicions  concerning  the  plaintiff. 
It  was  held  that,  inasmuch  as  what  w^as 
said  required  no  response  from  him,  either 
by  way  of  denial  or  admission,  no  infer- 
ence of  acquiescence  therein  by  him  could  be 
drawn. 

A  rude  demand,  or  an  offensive  imputation, 
may  be  treated  with  silent  contempt  without 
raising  an  implication  of  an  admission.  Ful- 
ler T.  Dean,  31  Ala.  654.    See  also  Wheat  t. 


Croom,  7  Ala.  349.  In  the  case  first  cited, 
an  action  for  slander,  the  defendant  gave  evi- 
dence to  the  effect  that,  previous  to  the  speak- 
ing of  the  slanderous  words  by  him,  another 
person  had  charged  the  plaintiff  with  having 
stolen  a  sack  of  salt,  and  that  the  plaintiff 
did  not  deny  the  truth  of  the  charge.  It 
was  held  that  the  admission  of  this  evidence 
was  error.  And  see  the  decision  in  the  re- 
ported case. 

In  Rafter  v.  Chicago  City  R.  Co.  139  111. 
App.  81,  it  was  held  that  the  plaintiff,  who 
was  suing  for  injuries  received  by  being 
struck  by  a  street  car,  was  not  called  on  to 
deny  or  pay  any  attention  to  the  conclusion 
of  a  witness  that  if  the  plaintiff  "had  done 
as  he  had  told  her,  the  accident  would  not 
have  happened."  Her  silence,  therefore,  when 
such  a  conclusion  or  opinion  was  expressed 
in  her  presence  and  hearing  was  held  not  to 
be  the  admission  of  a  fact  by  her. 

In  Hill  V.  Bishop,  2  Ala.  320,  it  appeared 
that  the  plaintiff,  as  part  of  an  agreement 
for  the  renting  of  his  premises  to  the  defend- 
ant, bound  himself  to  make  certain  improve- 
ments and  repairs.  It  was  held  that  evidence 
as  to  the  estimate  which  the  defendant  placed 
on  the  improvements  and  repairs,  made  in 
the  presence  of  the  plaintiff  at  the  time  of 
making  the  contract,  but  before  its  execution,. 
was  not  admissible,  since  it  could  not  be  con- 
sidered as  an  admission  of  their  value. 

Under  the  doctrine  that  silence  in  the  pres- 
ence of  an  accusation  or  statement  which  nat- 
urally calls  for  a  denial  or  contradiction,  is 
some  evidence  of  acquiescence,  one  of  the 
recognized  conditions  which  justifies  the  ex- 
clusion of  such  evidence  is  that  the  accusation 
or  statement  must  be  made  by  a  hostile  party,, 
for  the  purpose  of  procuring  evidence,  since 
under  those  circumstances  silence  may  be  the- 
only  wise  and  prudent  course.  Bonev  v. 
Boney,  161  X.  C.  614,  77  8.  E.  784;  Mat- 
tocks V.  Lyman,  16  Vt.  113.  And  see  the 
reported  case.  See  also  Campbell  v.  Sigmon,. 
reported  in  full,  post,  this  volume,  at  page- 
40. 

In  Mattocks  v.  Lyman,  supra,  the  court 
said:  "But  when  a  claim  is  made  for  the 
mere  purpose  of  drawing  out  evidence,  as,  in 
the  present  case,  it  is  obvious  must  have- 
been  the  fact,  or  when  it  is  in  the  way  of 
altercation,  or,  in  short,  unless  the  party  as- 
serting the  claim  does  it  with  a  view  to  ascer- 
tain the  claim  of  the  person  upon  whom  he 
makes  the  demand,  and  in  order  to  know  how 
to  regulate  his  own  conduct  in  the  matter, 
and  this  is  known  to  the  opposite  party,  and 
he  remains  silent,  and  thereby  leads  the  ad- 
versary astray,  mere  silence  is,  and  ought 
to  be,  no  ground  of  inference  against  any  one. 
The  liabilities  to  misapprehension,  or  mis- 
recollection,  or  misrepresentation  arc  such, 
that  this  silence  might  be  the  only  security. 
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To  say,  under  such  a  dilemma,  that  silence 
shall  imply  assent  to  all  which  an  antagonist 
may  sec  fit  to  assert,  would  involve  an  ab- 
surdity little  less  gross  than  some  of  the 
most  extravagant  caricatures  of  this  carica- 
ture loving  age.  With  some  men,  perhaps, 
silence  would  be  some  ground  of  inferring 
assent,  and  with  others  none  at  ail.  Tlie  tes- 
timony then  would  depend  upon  the  charac- 
ter and  habits  of  the  party, — which  would 
lead  to  the  direct  trial  of  the  parties,  instead 
of  the  case." 

In  Boney  v.  Boney,  161  N.  C.  614,  77  S.  E. 
784,  it  was  said:  ''The  witness  who  handed 
the  letters  to  the  defendant  was  a  son-in-law 
of  Mrs.  Boney,  and  was  endeavoring  to  procure 
evidence  to  be  used  on  the  trial  of  this  action, 
which  was  instituted  within  six  months  there- 
after. He  tnade  no  charge  himself  which 
might  have  been  expected  to  cause  instant 
reply,  but  on  the  contrary  handed  the  defend- 
ant letters  and  asked  him  to  read  them  and 
sav  what  he  would  do.  The  defendant  had 
time  for  reflection,  and  knowing  he  was  in  the 
presence  of  a  witness  antagonistic  to  him,  and 
that  what  he  said  might  be  misunderstood 
or  misquoted,  it  was  part  of  prudence  and 
wisdom  to  say  nothing,  for  fear  he  might  re- 
gret it.  No  direct  charge  was  made  in  either 
letter,  and  if  it  may  be  inferred  from  the 
Hrst  that  the  writer  intended  to  convey  the 
idea  that  the  residue  would  be  divided  be- 
cause of  an  existing  trust,  the  second  goes 
far  to  destroy  any  such  contention,  as  it  is 
therein  said  that  the  defendant  had  'bought 
out  the  whole  tract.'  At  most,  the  conduct 
of  the  defendant,  under  these  circumstances, 
could  have  created  no  more  than  mere  con- 
jecture as  to  the  existence  of  the  causes  of 
action,  as  to  wh)ch  judgments  of  nonsuit  were 
entered." 

It  has  been  held  that  a  distinction  is  to  be 
taken  in  the  application  of  the  maxim  qui 
facet,  con9entire  videtur  between  declarations 
made  by  a  party  interested,  and  those  made 
by  a  stranger.  What  a  party  says  to  an- 
other, without  contradiction,  is  admissible; 
but  what  a  stranger  says  to  a  party  may, 
although  uncontradicted,  not  always  be  evi- 
dence; it  may  be  impertinent,  and  best  re- 
buked by  silence;  and  from  that  silence  no 
inference  against  the  party  should  be  drawn. 
Child  V.  Grace,  2  C.  ft  P.  193,  12  E.  C.  L. 
84;  Fuller  v.  Dean,  31  Ala.  664;  Perry  ▼. 
Johnston,  59  Ala.  648:  Thornton  v.  Savage, 
120  Ala.  449,  25  So.  27;  Briel  v.  Exchange 
Nat.  Bank,172  Ala.  475,  55  So.  808;  Ware  ▼. 
Ware,  8  Green! .  (Me.)  42;  Larry  v.  Sher- 
bourne,  2  Allen  (Mass.)  34;  Whitney  t. 
Houghton,  127  Mass.  527;  Vail  v.  Strong.  10 
Vt.  457.  And  see  the  reported  case.  See  also 
Carter  v.  Buchannon,  3  Ga.  513:  Phillips  v. 
Towler,  23  Mo.  401;  Fry  v.  Stowers,  92  Va. 
13,  22  S.  E.  500. 


Of  this  character  has  been  held  to  be  an 
offer  by  a  third  person  to  pay  a  debt  to  a 
party  who  claimed  that  it  was  due  to  him 
solely  from  another  person,  against  whom 
he  was  seeking  to  enforce  it.  Larry,  v.  Sher- 
burne, 2  Allen  (Maas.)  34,  wherein  the  court 
held  that  a  mere  omission  to  reply  to  such 
an  offer  could  not  legitimately  be  taken  as  an 
admission  which  could  in  any  way  affect 
the  right  of  the  party  to  maintain  an  action 
against  him  whom  he  sought  to  charge  as 
his  original  debtor. 

In  Vail  V.  Strong,  10  Vt.  467,  the  court 
said:  *'It  is  sometimes  said  that,  if  a  fact, 
which  makes  against  the  party,  is  stated 
in  his  presence,  and  is  not  contradicted  by 
him,  his  silence  raises  a  presumption  of  its 
truth.  To  this  position  we  cannot  accede. 
The  mere  silence  of  tfie  party  creates  no 
evidence,  one  way  or  the  other.  There  are, 
indeed,  cases,  where  the  silence  of  the  party 
creates  a  presumption  or  inference  against 
him;  but  this  presumption  derives  all  its  force 
from  the  circumstances  under  which  the  state- 
ment is  made,  which  may  call  for  a  denial. 
If  the  party  is  under  a  moral  or  honorary 
obligation  to  disclose,  or  if  his  reputation 
or  interest  is  jeoparded  by  tlfe  statement, 
he  has  a  strong  inducement  to  deny  it,  if 
he  can  do  so  with  truth.  His  silence,  under 
such  circumstances,  affords  an  inference 
against  him,  which  is  more  Oi  leas  strong, 
in  proportion  to  the  inducement  to  make  the 
denial.  But  even  here  the  evidence  thus 
created  rests  altogether  upon  the  attendant 
circumstances.  If,  for  instance,  the  party 
be  engaged  in  defending  his  reputation  or 
his  rights,  an  assertion,  bearing  upon  the 
subject  under  discussion,  and  unfavorable  to 
him,  calls  for  a  denial,  and  if  there  be  not 
a  denial,  a  presumption  of  its  truth  arises. 
But  we  know  of  no  obligation  upon  the  party 
to  answer  every  idle  or  impertinent  inquiry. 
He  has  the  right  to  be  silent,  unless  there  be 
good  occasion  for  speaking.  We  cannot  ad- 
mit that  he  is  bound  to  disclose  his  private 
affairs,  at  the  suggestion  of  idle  curiosity, 
whenever  such  curiosity  is  indulged,  at  the 
hazard  of  being  concluded  by  every  sugges- 
tion which  may  be  suffered  to  pass  unan- 
swered. The  true  rule  we  understand  to  be 
this:  evidence  of  this  character  may  be  per- 
mitted to  go  to  the  jury  whenever  the  occa- 
sion upon  which  the  declaration  is  made  in 
the  presence  of  the  party,  and  the  attendant 
circumstances,  call  for  serious  admission  or 
denial  on  his  part;  bnt  the  strength  of  the 
evidence  depends  altogether  upon  the  force 
of  the  circumstances  and  the  motives  which 
must  impel  him  to  an  explicit  denial,  if  the 
statement  be  untrue.  But  if  no  good  reason 
exists  to  call  for  disclosure,  and  the  party  de- 
cline to  enter  into  useless  discussion  or 
answer  idle  curiosity,  no  legitimate  inference 
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to  bifl  prejudice  can  be  drawn  from  his  si- 
lence. In  this  ease  we  can  see  nothing  in  the 
tf^timony  except  the  indulgence  of  an  idle 
curiosity,  whidi  the  defendant  was  not  in- 
clined nor  bound  to  gratify.  His  silence, 
therefore,  creates  no  presumption  against 
him." 

In  Fuller  v.  Dean,  31  Ala.  654,  it  was  held 
that  evidence  introduced  by  the  defendant 
to  the  effect  that  previous  to  the  speaking 
of  the  slanderous  words  by  him  another  per- 
son had  charged  the  plaintiff  with  having 
stolen  a  sack  of  salt,  and  that  the  plaintiff 
did  not  deny  the  truth  of  the  charge,  was 
not  admissible.  The  court  said:  ''We  can 
see  no  principle  on  which  this  evidence  was 
admissible,  unless  it  be  under  the  influence 
oi  the  maxim  qtU  iacetj  oonseniire  videtw; 
an  admission,  inferred  from  acquiescence  in 
the  verbal  statement  of  another.  .  .  .  Now, 
we  do  not  think  the  charge  made  in  this  case 
was  of  a  nature  to  call  for  a  reply;  but, 
in  the  language  of  Mr.  Qreenleaf,  we  think 
it  was  impertinent,  and  best  rebuked  by 
silence." 

Tn  Briel  v.  Exchange  Nat.  Bank,  172  Ala. 
475,  55  So.  S80,  it  appeared  that  the  defend- 
ant, who  was  president  of  a  corporation, 
when  discussing  the  affairs  of  the  corporation 
with  a  subordinate  ofiicer,  stood  mute  when 
the  latter  expressed  his  opinion  to  the  defend- 
ant to  the  effect  that  the  defendant  was  lia- 
ble on  certain  notes  evidencing  the  then  in- 
debtedness of  the  corporation  to  the  plaintiff 
bank,  and  which  had  been  "indorsed"  by 
the  defendant.  It  was  held  that  the  evidence 
was  not  admissible  as  being  an  admission,  as 
there  was  no  reason  why  he  was  called  on  to 
respond  to  the  expressed  thought  of  his  sub- 
ordinate in  respect  to  his  personal  liability. 

In  Jelks  v.  ^IcRae,  25  Ala.  440,  wherein 
it  appeared  that  a  slave  belonging  to  the 
defendant  confessed  in  the  presence  of  the 
plaintiff,  the  defendant  and  others,  that  he 
had  received  from  another  alave  certain 
money  stolen  from  the  plaintiff,  it  was  held 
that  the  confession  involved  no  charge  against 
the  defendant,  and  called  for  no  reply  from 
him,  and  his  silence,  therefore,  furnished  no 
ground  to  suppose  that  he  admitted  any  of 
the  facts  to  which  the  confession  related. 
To  the  same  effect  see  Phillips  v.  Towler, 
23  Mo.  401,  wherein  the  court  said:  'The 
court  erred  also  in  allowing  the  remarks 
of  Robert  Towler,  made  in  the  presence  of 
the  intestate,  to  go  to  the  jury.  They  were 
to  the  effect  that  'the  girl  had  burned  plain- 
tifl^s  stable,  and  confessed  it.'  The  intestate, 
it  seems,  made  no  reply,  and  this  was  received 
as  an  admission  of  the  fact  on  his  part, 
implied  from  his  supposed  acquiescence  in 
what  was  thus  said  in  his  hearing.  In  re- 
gard to  these  admissions  inferred  from  acqui- 
escence in  the  verbal  statements  of  others, 
Ann.  Cas.  1918C.— 3, 


on  the  maxim  qui  taoet,  ctmsentire  videiuvy  it 
has  been  most  justly  remarked,  that  nothing 
can  be  more  dangerous  than  this  kind  of  evi- 
dence, and  that  it  ought  always  to  be  re- 
ceived with  caution,  and  never  admitted  at 
all  unless  the  statements  be  of  that  kind  that 
naturally  call  for  contradiction — some  asser- 
tion made  to  the  party  with  respect  to  his 
rights,  which  by  his  silence  he  acquiesces  in. 
.  .  .  A  distinction  is  taken  between  dec- 
larations made  by  a  party  interested  and 
a  stranger/ and  it  has  been  determined  that, 
while  what  one  party  declares  to  the  other, 
without  contradiction,  is  admissible  evidence, 
what  is  said  by  a  third  person  may  not  be 
so;  •  .  .  and  we  are  also  told  that  the 
silence  of  the  party,  even  when  t^e  declara- 
tions are  addressed  to  himself,  is  worth  very 
little  as  evidence,  when  the  party  has  no 
means  of  knowing  the  truth  or  falsehood  of 
the  statement.  .  .  .  The  allowance  of  the 
proof  here  was  palpably  wrong.  The  sub- 
stance of  the  remark  was,  that  the  girl 
had  confessed  that  she  burned  the  stable,  .and 
was  not  understood  by  the  father  as  an  as- 
sertion on  the  part  of  the  son  of  the  girl's 
guilt.  Thus  understood,  it  called  for  no 
reply.  The  father,  no  doubt,  believed  that 
the  girl  had  made  the  confession  stated  by 
his  son,  and  his  silence,  if  it  admitted  of  any- 
thing, was  only  an  admission  to  that  extent, 
and  cannot,  without  palpable  injustice  to 
him,  be  construed  into  an  admission  that 
his  slave  was  guilty  of  the  fact." 

In  Thornton  v.  Savage,  120  Ala.  440,  26 
So.  27,  an  action  on  a  contract  under  which 
the  defendants  were  to  cut  all  the  timber  on 
certain  lands  suitable  for  making  cross-ties, 
and  to  pay  a  penalty  ior  any  trees  or  t;imber 
left  which  were  suitable  for  making  into 
cross-ties,  it  was  held  that  the  plaintiff  was 
under  no  obligation  to  take  issue  with  a 
stranger  to  the  transaction  who  stated,  in 
the  presence  of  the  plaintiff  before  the  con- 
tract was  entered  into,  his  estimate  as  to 
the  number  of  ties  in  the  timber. 

In  Perry  v.  Johnston,  6d  Ala. -648,  it  ap- 
peared that  on  the  sale  of  a  bull  for  breeding 
purposes  the  man  having  the  animal  in 
charge,  overhearing  some  advice  to  the 
vendee  not  to  buy  the  animal,  said,  in  the 
presence  of  the  vendor,  that  he  would  guar- 
antee the  bull  to  be  all  right  and  ready  for 
immediate  use.  It  was  held  that  the  vendor 
was  not  bound  by  the  declaration,  since  it 
was  not  of  a  nature  to  demand  any  response 
from  him,  and  that,  consequently,  acquies- 
cence in  it  was  not  inferrable  from  his  si- 
lence, it  further  appearing  that  it  was  the 
remark  of  a  stranger  and  not  an  authorized 
agent  of  the  vendor. 

If  the  declarations  are  those  of  a  third 
person,  the  circumstances  must  be  such  as  to 
call  on  him  to  interfere,  or  at  least  such  as 
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would  not  render  it  impertinent  in  him  to  do 
60.  Henderson  v.  Northam  (Cal.)  168  Pac. 
1044;  Senn  v.  Southern  R.  Ck).  108  Mo.  142, 
18  S.  W.  1007.  See  also  Carter  v.  Buchan- 
non,  3  Ga.  613;  Fry  v.  Stowers,  92  Va.  13, 
22  S.  E.  600. 

In  Henderson  v.  Northam,  supra,  an  action 
for  injuries  sustained  as  the  result  of  the 
negligent  operation  of  an  automobile,  for  the 
purpose  of  showing  the  existence  of  a  copart- 
nership  engaged   in    the   enterprise   of    rac- 
ing the  car  for  money  between 'the  owner 
thereof  and  her  two  drivers,  and  that  the 
owner  of  the  car  had  it  taken  to  Bakers- 
field    for    the    purpose    of    entering    it    in 
the    races    as    a    partnership    venture,    the 
court   received   evidence    to   the   effect   that 
on   the   afternoon   of   April   26th    some   one 
paraded  the  track  in  front  of  the  grand  stand, 
and  by  means  of  a  megaphone  announced  to 
the  large  crowd  assembled  upon  the  grounds 
that    Mrs.    Northam    had    entered    her    car 
with  Toft  as  driver  in  a  fifty  mile  race  to 
be  run  the  next  day  for  a  wager  of  $2,600; 
the  announcer  introducing  some  one  unknown 
to  the  witness  as  Toft.     White  the  witness 
could  not  say  that  Mrs.  Northam  was  present 
and  heard  the  announcement,  he  did  see  her 
in  her  car  at  one  end  of  the  grand  stand 
about  fifteen  minutes  before  the  making  of 
the   announcement,   and   later   about    fifteen 
minutes  after  the  announcement  was  made 
saw  her  drive  away.    The  court  said:     "We 
know   of   no   principle  ^  of   law   under  which 
this    evidence    was    admissible.      To    render 
statements  made  by  another  in  the  presence 
of   a  party,  and   because  uncontradicted  by 
him,  binding  as  his  admissions,  it  must  clear- 
ly appear  that  he  heard  and  understood  them, 
and  that  the  circumstances  were  such  that 
his  acquiescence  therein   may   be   fairly   in- 
ferred from  his  silence.    Where  Mrs.  Northam 
was   when   this   announcement  was   made  is 
not  made  to  appear.     True,  she  was  in  an 
automobile  at  one  end  of  the  grand  stand 
some   fifteen   minutes   before,   and   was   seen 
driving    away    some    fifteen    minutes    there- 
after, but  it  cannot  be  said  from  this  fact 
that  she  heard  the  megaphone  announcement. 
Conceding,   however,   that   she   did 
hear  the  statement  made  and  that  it  was  her 
duty   to  contradict   the   same,   there   is   not 
a  scintilla  of  evidence  disclosed  by  the  record 
which    tends    to    prove    that    she    remained 
silent.     Indeed,   for   aught   that  appears   to 
the  contrary,  she  may  by  like  use  of  a  mega- 
phone  have   repudiated    the    declaration    as 
being  false  and  untrue.    In  itself  and  stand- 
ing alone  the  declaration  did  not  constitute 
evidence  affecting  defendants.     In  a  proper 
case  evidence  of  statements  made  in  the  pres- 
ence of  a  party  may  be  admissible  primarily 
for  the  purpose  of  showing  acquiescence  there- 
in by  conduct  which  implies  assent.    If,  how- 
ever, it  is  not  followed  by  some  proof  of  con- 


duct on  the  part  of  the  one  sought  to  be 
bound  thereby,  it  is  clearly  inadmissible. 
.  .  .  To  have  warranted  the  admission  of 
such  evidence  it  devolves  upon  plaintiff  to 
show  conduct  on  the  part  of  Mrs.  Northam 
from  which  her  assent  could  fairly  be  im- 
plied." 

In  Senn  v.  Southern  R.  Co.  108  Mo.  142, 
18  S.  W.  1007,  the  court  said:  "It  is  in- 
sisted that  though  Senn's  declaration,  taken 
alone,  may  not  have  been  admissible,  it  is 
so  when  considered  in  connection  with  the 
fact  that  the  driver  made  no  denial  of  the 
charge.  A  sufficient  answer  to  that  conten- 
tion is,  that  the  witness  was  not  asked,  nor 
did  he  testify,  that  the  driver  made  no  an- 
swer. The  question  was  asked:  'What  did 
you  say  to  the  driver?  I  says  to  him  that 
"It  was  your  careless  driving,''  and  took  the 
boy  and  carried  him  into  the  house.'  The 
next  question  was:  'What  then  occurred? 
A.  I  sent  for  the  doctor.'  For  all  that  ap- 
pears the  driver  may  have  denied  the  accu- 
sation.*' 

It  has  been  held  that  declarations  made 
at  a  time  when  the  person  in  whose  presence 
they  were  made  was  not  a  party  to  a  pro- 
ceeding to  probate  a  will,  had  no  interest 
in  the  property  to  which  the  suit  related, 
and  did  not  know  that  he  had  been  appointed 
executor,  or  even  that  any  will  had  been 
made,  were  inadmissible.  Ware  v.  Ware,  8 
Greenl.  (Me.)  42,  wherein  the  court  said: 
"The  reason  why  declarations  made  by  a 
third  person  in  the  presence  and  hearing  of 
a  party  are  admissible,  is,  that  his  silence  is 
construed  to  be  an  assent  to  the  truth  of 
those  declarations;  for  every  man  is  presumed 
to  guard  his  own  interest,  and  never  yield 
his  claims  by  a  tacit  acknowledgment  of  any- 
thing which  has  a  tendency  to  impair  them. 
.  .  .  The  appellee  in  legal  contemplation 
was  then  a  stranger  and  had  no  interest  in 
the  conversation;  nor  was  he  in  a  situation 
to  be  committed  by  his  silence  under  the 
then  existing  circumstances,  though  he  might 
have  been,  had  he  then  been  a  party  in  in- 
terest." 

IV.  Privileged  Comtnunications, 

The  general  tule  that  statements  made  by 
a  third  person  in  the  presence  and  hearing 
of  a  party  to  a  suit,  and  against  the  lat- 
ter's  interests,  and  which  are  received  in 
silence  and  are  not  denied  or  disputed  by 
him,  when  reasonably  called  on  to  do  so,  are 
admissions  by  acquiescence  against  him,  has 
been  applied  in  several  instances  with  re- 
spect to  statements  of  a  husband  or  wife, 
made  in  the  presence  of  each  other  and  not 
denied.  Hight  v.  Klingensmith,  76  Ark.  218, 
87  S.  W.  138;  In  re  Pepper,  158  Cal.  619,  112 
Pac.  62,  31  L.R.A.(N.S.)  1092;  Sindall  ▼. 
Jones,  57  Gb,,  85;   Carrel  v.  Early,  4   Bibb 
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{Kj.)  270;  Evans  v.  Montgomery,  05  Mich. 
497,  55  N.  W.  362;  Boyles  v.  McCowen, 
3  X,  J.  L.  677;  Lindner  v.  Sahler,  51  Barb. 
(X.  Y.)  322;  Wallace  v.  Wallace,  137  X.  Y. 
S.  43;  Highsmith  v.  Page,  161  N.  C.  355,  77 
S  E.  294;  Queener  v.  Morrow,  1  Cold. 
(Tenn.)  123;  Donovan  v.  Selinaa,  85  Vt.  80, 
Ann.  Cas.  1915D  645,  81  Atl.  235.  See  Also 
Chambers  v.  Morris,  159  Ala.  606,  48  So. 
687;  Farley  v.  Wabash  R.  Co.  153  111.  App. 
493;  Clark  v.  Evarts,  46  la.  248;  Steer  v. 
Little,  44  N.  H.  613;  Allison  v.  Barrow,  2 
Cold.  (Tenn.)  414,  91  Am.  Dec.  291;  Pierce 
V.  Pierce,  66  Vt.  369,  29  Atl.  364. 

A  theory  for  the  rule  was  advanced  in  Al- 
lison V.  Barrow,  3  Cold.  (Tenn.)  414,  91  Am. 
Dec.  291,  wherein  the  court  said  that  con- 
versations between  husband  and  wife,  or  ad- 
missions made  by  either  to  the  other,  in  the 
presence  of  a  third  person,  do  not  belong 
to  that  class  of  privileged  communications 
between  the  husband  and  wife,  which,  on 
;*round8  of  public  policy,  and  to  preserve  the 
happiness  of  the  married  state,  are  so  care- 
fully protected  by  the  well-established  rules 
of  evidence. 

In  Sindall  v.  Jones,  57  Gs,,  85,  on  a  bill  by 
a  wife  who  had  been  abandoned  bv  her  bus- 
band,  to  set  aside  a  sale  on  attachment  by 
his  creditors,  it  was  held  that  statements  by 
the  husband  in  the  wife's  presence  as  to  the 
amount  of  her  money  which  entered  into  the 
purchase  in  which  she  silently  acquiesced 
were  admissible,  under  the  general  rule,  with 
the  qualifications  that  the  jury  ''must  be 
satisfied  that  she  was  under  no  constraint 
whatever  by  the  presence  of  her  husband,  but 
was  perfectly  free  to  assent  or  dissent  as 
she  desired,"  and  also  that  the  statements 
'^ere  made  under  such  circumstances  as 
required  an  answer  or  denial  from  the  wife." 

In  Lindner  v.  Sahler,  51  Barb.  (N.  Y.) 
322,  the  court  said :  **^Vhen  a  married  woman 
acts  and  speaks  by  her  husband,  his  declara- 
tions and  acts  are  her»,  and  she  must  see  to 
it,  particularly  when  he  assumes  to  act  and 
speak  in  her  presence  for  her,  that  he  speaks 
and  acts  as  the  law  and  her  duty  would  re- 
quire her  to  speak  and  act  if  she  spoke  her- 
self. She  must  in  such  case  dissent  and  dis- 
approve his  acts  and  declarations  or  they 
nhould  be  deemed  hers.  She  cannot  stand 
by  and  hear  him  assert  rights  for  her  and 
in  her  behalf,  or  do  wrong  for  her  benefit, 
or  refuse  to  do  what  her  legal  duty  requires, 
and  escape  responsibility.  She  must  be 
deemed  to  assent  when  she  does  not  dissent, 
under  such  circumstances." 

In  Boyles  v.  McCowen,  3  N.  J.  L.  677,  an 
action  to  recover  a  physician's  bill,  the  dec- 
larations of  the  defendant's  wife,  made  in 
the  defendant's  presence  and  not  contradicted 
by  him,  were  held  to  be  admissible  in  evi- 
dence.   The  court  said:     "It  is  every  day's 


practice  to  admit  in  evidence  anything  said 
in  the  presence  of  the  party,  and  uncontra- 
dicted by  him,  and  whether  this  is  said  by  a 
stranger,  by  the  wife  of  the  party,  or  even 
by  the  opposite  party  himself,  it  makes  no 
difl'erence." 

In  Hight  v.  Klingensmith,  75  Ark.  218, 
87  S.  W.  133,  the  question  was  whether  the 
defendant,  notwithstanding  the  fact  that  he 
had  told  the  plaintiff,  an  architect,  that  he 
did  not  want  to  spend  more  than  a  certaiu 
sum  for  a  house,  had  nevertheless  consented 
to  the  drawing  of  plans  for  the  construction 
of  buildings  that  would  cost  considerably 
more  than  that  sum.  The  defendant  himself 
testified:  '^I  vvanted  a  house  that  would 
please  my  family.  My  family  talked  over  the 
general  outline  of  the  house  they  wanted. 
When  Klingensmith  was  showing  the  plans 
to  my  wife  and  daughter,  I  did  not  look 
over  them.  I  listened  to  their  talk,  and  in 
that  way  got  an  idea.  ...  I  think  my  wife 
and  daughter  were  satisfied  with  the  plans." 
It  was  held  that  the  declarations  of  the  de- 
fendant's wife  in  his  presence  at  the  time 
the  terms  of  the  interest  were  being  con- 
sidered and  entered  on,  coupled  with  his  ac- 
quiescence in  her  wishes  so  expressed,  were 
admissible. 

In  Chambers  v.  Morris,  169  Ala.  606,  48 
So.  687,  there  was  testimony  on  the  part  of 
the  defendant  tending  to  show  that  her  pos- 
session of  certain  land  was  adverse,  and 
evidence  on  the  part  of  the  plaintiff  tending 
to  show  that  the  possession  of  the  defendant 
was  merely  permissive.  In  this  state  of  the 
case  it  was  held  that  it  was  competent  to 
prove  a  statement,  made  by  the  defendant's 
husband  in  her  presence  and  not  denied  by 
her,  to  the  effect  that  they,  meaning  himself 
and  his  wife  (the  defendant)  had  no  home, 
as  a  circumstance  to  be  considered  by  the  jury 
in  determining  wliether  the  land  was  held  by 
the  defendant  adversely  or  permissively. 

In  Highsmith  v.  Page,  161  N.  C.  355,  77 
S.  E.  204,  the  action  was  brought  to  reform 
a  deed  which  the  plaintiffs  claimed  was  in- 
tended to  convey  part  of  certain  land  to  the 
husband  and  part  to  the  wife,  which  intent 
by  mutual  mistake  was  not  so  expressed  in 
the  deed.  A  daughter  testified  as  to  a  con- 
versation between  her  mother  and  her  step- 
father in  which  the  mother  said  that  she 
would  sell  her  interest  in  other  land,  and 
put  it  in  the  land  purchased,  she  to  buy  one 
part  and  he  the  other  part.  It  was  held  that 
the  testimony  was  competent  as  a  declara- 
tion made  in  the  presence  of  the  stepfather 
which  called  for  an  answer,  and  which  waa 
not  denied  by  him. 

In  Donovan  v.  Selinas,  85  Vt.  80,  Ann.  Cas. 
1915D  645,  81  Atl.  235,  on  an  issue  as  to 
the  ownership  of  certain  property,  a  witnesa 
was  allowed  to  testify  that  during  tlie  tim<» 
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f»h«  lived  with  the  Donovans  she  never  heard 
Mr.  Donovan  claim  to  own  the  property; 
and  that  at  one  time  Donovan  told  bis  wife 
that  Rivers,  a  tenant  in  one  of  the  houses, 
wanted  certain  repairs  made,  and  that  she 
replied,  **all  right,  I  will  have  it  done." 
Another  witness  testified  that  he  was  a  ten- 
ant of  one  of  the  houses  for  sixteen  or  seven- 
teen years:  that  at  one  time  he  was  out  of 
work  and  went  to  Donovan  and  told  him  of 
his  situation,  and  suggested  that  he  would 
give  a  mortgage  on  his  furniture  to  secure 
the  rent  for  the  approaching  winter;  that 
Donovan  replied  that  it  would  be  a  long 
time  before  spring  and  that  a  mortgage  would 
aiot  keep  houses  up;  that  Mrs.  Donovan  came 
in  while  they  were,  talking  and  when  she 
heard  what  was  said,  spoke  as  follows: 
*'Mr.  Willard,  don't  you  worry.  We  don't 
want  -no  mortgage.  I  own  that  house,  and 
don't  you  let  your  little  ones  want  for  any- 
thing. I  will  let  the  rent  set."  To  this 
statement  Donovan  made  no  reply.  The 
court  said:  "This  testimony  was  also  ex- 
cepted to,  and  it  is  now  said  to  be  self-serv- 
ing. But  it  was  made  in  the  presence  of 
the  husband  and  in  circumstances  which 
would  luiturally  call  forth  some  sort  of  protest 
or  denial  if  it  was  untrue.  Besides,  the 
wife  was  not  only  asserting  ownership  of  the 
property,  she  was  exercising  an  act  of  owner- 
ship by  declining  security  for  the  rent  and 
agreeing  to  give  credit  therefor,  which  the 
husband  had  manifested  a  disposition  not  to 
do.  The  evidence  tended  to  show  that  Dono- 
van allowed  his  wife  to  manage  the  property 
and  treated  it  as  belonging  to  her,  and  so 
was,  as  we  have  seen,  admissible." 

In  Evans  v.  MontgcMuery,  95  Mich.  497,  55 
N.  W.  362,  an  action  of  assumpsit  for  materi- 
als furnished  and  work  and  labor  performed 
in  lathing  and  plastering  a  house,  it  appeared 
that  the  defendant's  wife  stated  to  the  plain- 
tiff, after  the  completion  of  the  work  and  in 
the  defendant's  presence,  that  the  money  was 
in  the  bank  to  pay  for  it.  It  was  held  that 
the  defendant's  silence  might  be  said  to  be 
a  tacit  admission  of  liability,  and  admissi- 
ble as  such. 

In  each  of  the  following  cases,  however, 
it  was  held  that  the  silence  of  a  husband 
or  wife,  where  a  statement  was  made  by 
one  in  the  presence  of  another,  which  was 
against  the  interest  of  the  latter  and  called 
for  a  reply  in  the  nature  of  a  denial,  did 
not  raise  an  inference  from  which  the  acqui- 
escence of  the  latter  could  be  presumed, 
and  hence  that  the  statement  was  not  re- 
ceivable in  evidence  as  an  admission,  the 
decisions  apparently  being  based  on  the  com- 
mon-law incompetency  of  a  husband  or  wife 
to  testify  for  or  against  each  other  in  con- 
tests with  third  parties.  Hoffmann  v.  Hoff- 
mann, 120  Mo.  486,  29  S.  VV.  603;  St   Louis 


Fourth  Nat.  Bank  ▼.  Nichols,  43  Mo.  App. 
385;  Paul  V.  Kunz,  188  Pa.  St.  504,  41  Atl. 
610;  Thomas  v.  Butler,  24  Pa.  Super.  Ct. 
305.     See  also  Dawson  v.  Hall,  2  Mich.  390. 

In  Hoffmann  v.  Hoffmann,  supra,  the  court 
Bald:  ''Admissions  or  declarations  by  a  hus- 
band or  wife  in  the  presence  of  the  other, 
stand  upon  an  entirely  different  footing. 
Generally  speaking,  at  common  law  the  hus- 
band and  wife  are  not  competent  to  testify 
against  each  other  in  contests  with  third 
persons.  Much  less  could  mere  statements  of 
one  be  used  as  evidence  against  the  other. 
Neither,  therefore,  would  one  stand  under 
obligation  to  dispute  a  statement  made  by 
the  other,  unless  the  circumstances  were  such 
as  would  create  an  estoppel  to  deny  it.  Be- 
sides, the  very  relation  of  husband  and  wife 
is  such  as  should  deter  one  from  disputing, 
in  the  presence  of  strangers,  an  assertion 
made  by  the  other." 

In  St.  Louis  Fourth  Nat.  Bank  t.  Nichols, 
43  Mo.  App.  385,  a  witness  for  the  plaintiff 
testified  that  having  failed  to  induce  Mr. 
Nichols  to  say  anything  on  the  subject,  he 
turned  and  put  the  question  to  Mrs.  Nichols, 
eliciting  an  answer.  The  court  admitted 
the  evidence,  on  the  theory  that  since  Mr. 
Nichols  was  present,  and  probably  within 
hearing,  his  failure  to  speak  was  tantamount 
to  an  admission  or  adoption  of  the  statement 
of  his  wife,  saying:  "Of  course  the  evidence 
was  not  admitted  on  the  theory  that  the  dec- 
larations of  the  wife  were  of  themselves  com- 
petent to  effect  the  husband.  The  law,  on  the 
grounds  ot  public  policy,  seals  her  lips  as 
against  him,  and  the  principle  which  refuses 
to  allow  her  to  testify  against  him  on  the 
witness  stand,  for  stronger  reasons,  excludes 
her  unsworn  declarations  against  him  or 
against  his  interest.  .  .  .  Whether  a  dec- 
laration in  the  presence  of  a  party  sought 
to  be  affected  by  it,  contrary  to  the  interest 
of  such  party,  or  in  disparagement  of  his 
conduct,  can  be  admitted  in  evidence  against 
him  on  the  ground,  that  he  did  not  reply 
to  it,  is  often  a  very  difficult  question.  It 
has  been  several  times  held  in  this  state  that 
this  species  of  evidence  is  admissible  even  in 
criminal  cases.  ...  It  does  not  rest,  in 
most  cases,  upon  any  principle  of  estoppel, 
but  it  rests  upon  the  theory  that  the  party 
sought  to  be  charged  would,  if  he  could,  make 
reply  to  the  disparaging  statement.  The 
rule  is,  therefore,  grounded  upon  the  fact, 
that  the  declaration  is  one  which  naturallv 
calls  for  a  reply  on  his  part,  which  reply  he 
fails  to  make.  .  .  .  Here  the  declaration, 
sought  to  be  made  evidence  against  the  de- 
fendant because  of  his  silence,  was  not  only 
addressed  to  him  personally,  biit  it  was 
also  made  by  a  person  whose  mouth  the  law 
seals  as  a  witness  against  him,  on  grounds 
of  public  policy.    No  case  has  been  cited  to 
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OB  which  holds  that  declarations  of  the  wife 
against  the  interest  of  the  husband,  made  in 
his  presence  and  not  denied  by  him,  can  be 
thus  tnmed  into  evidence  against  him.  The 
general  rule  which  renders  her  incompetent 
as  a  witness  for  or  against  him,  proceeds  <m 
the  ground  that,  to  establish  such  competency, 
would  have  a  tendency  to  mar  the  peace  and 
harmony  of  the  marital  relation.  The  very 
principle  on  which  the  rule  is  founded  is 
\iolat(:d  where  the  husband  is  to  stand  under 
an  obligation  to  contradict,  in  the  presence 
of  third  parties,  a  statement  made  by  his 
wife  which  may  be  opposed  to  his  interest. 
The  law  having,  in  general,  sealed  her  mouth 
as  a  witness  against  him,  he  is  under  no 
legal  obligation  to  pay  attention  to  the  state- 
ments which  she  may  make  in  his  presence, 
and  in  the  presence  of  others,  affecting  his 
interest,  unless  the  circumstances  are  such 
that  she  would  be  competent  as  a  witness  in 
the  premises,  as  where  she  acts  as  his  agent, 
or  unless  the  circumstances  are  such  that  his 
silence  ought  to  raise  an  estoppel  against 
him.  We  must,  therefore,  conclude  that  er- 
ror was  committed  in  admitting  this  evidence. 
That  it  was  seriously  prejudicial,  cannot  be 
doubted.  The  evidence  showed  that  the  de- 
fendant's wife  had  considerable  to  do  with 
the  conveyances  made  to  the  nephew  Ros- 
insky.  She  seemed  to  have  joined  with  him 
in  the  deeds  for  the  purpose  of  relinquishing 
her  dower,  and  the  consideration  money  was 
paid  over  to  her.  The  ruling,  therefore,  had 
the  eiTect  of  throwing  her  declaration  into 
scale  against  him  on  a  vital  point  of  the  in- 
quiry." 
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ETidenee  «  Res  Gest«e  —  Beolarattoa 
»t  Time  of  K»le. 

Tn  an  action  for  deceit  in  the  sale  of  a 
stock  of  goods  by  defendant,  the  declaration 
of  the  agent  who  sold  for  defendant  at  the 
time  of  sale  in  reference  to  the  condition  of 
the  goods  is  admissible  as  part  of  the  res 
gestae  accomjianying  the  act  of  sale. 

Deeeit  —  Wluit  Comstttutea  Aetlomalile 
Trmnd  —  Mlsstatemeat  «s  to  V»l«a-< 
tion  bj  Appraisers. 

False  and  fraudulent  representations  in  the 
selling  of  property  by  an  administrator  as  to 
the  value  placed  upon  it  by  appraisers  will 


not  sustain  aii  action  for  deceit  in  the  sale 
of  the  property. 

Evidenoe  —  Proof  of  ConTersation  — 
Iimaaterial  Farts  Ineluded. 

In  an  action  against  an  administrator  for 
damages  occasioned  the  purchasers  of  the  de- 
cedent's goods  sold  for  the  administrator  by 
an  agent,  the  testimony  of  the  agent  as  to 
his  declaration  at  the  time  of  sale  in  refer- 
ence to  the  condition  of  the  goods,  containing 
immaterial  testimony  concerning  the  value 
placed  upon  the  property  by  appraisers,  elic- 
ited because  the  witness  was  called  upon  to 
give  his  entire  conversation  with  the  buyers, 
is  admissible. 
Imstnaotions    —    IHsregard    of    Imma- 

torial  Testimony. 

It  is  the  duty  of  the  court  to  instruct  the 
jury  to  disregard  immaterial  testimony  elic- 
ited with  such  as  is  material. 

Executors  and  Administrators  —  Lia- 
bility —  False  Representation  by 
Agent. 

An  administrator  selling  his  decedent's 
goods  through  an  agent  is  liable  for  the  acts 
of  the  agent  done  within  the  scope  of  his 
authority,  including  false  representatiouH 
made  to  the  buyers  as  to  the  condition  and 
kind  of  the  goods. 
Witnesses  «•  Cross-enamination  —  As 

to  Aconraoy  of  Appraisal. 

In  an  action  for  deceit  in  the  sale  of  a  dece- 
dent's goods  by  defendant,  as  adminiiitrator, 
through  an  agent,  where  defendant  offered 
evidence  of  what  appeared  to  be  the  estimate 
of  appraisers  of  the  value  of  the  stock,  it  is 
proper  for  the  buyers  to  show  by  cross-exami- 
nation that  the  appraisers  placed  a  different 
value  upon  the  goods. 
Eridenee   —   Admission    by    Silenee    — 

Failure  to  Beny  Testimony. 

In  an  action  for  deceit  in  the  sale  of  a  deoe* 
dent's  goods  by  defendant,  as  administrator, 
through  an  agent,  defendant's  failure  at  a 
former  trial,  at  which  he  was  a  witness,  to 
deny  testimony  given  in  his  presence  by 
plaintiffs  and  their  witnesses  as  to  state- 
ments made  by  defendant  to  plaintiffs  that 
the  goods  had  been  so  arranged  in  the  stores 
as  to  give  a  fair  representation,  etc.,  which 
was  material  to  the  issue,  is  provable  against 
defendant  as  an  admission  by  silence  and  ac- 
quiescence. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  county. 

Action  by  Elmer  L.  Harlow  et  al.,  plain- 
tiffs, against  Fred  A,  Perry,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  alleges  excep- 
tions •  The  facts  are  stated  in  the  opinion. 
Exceptions  ov£RBULEa>. 

Oaken,  Pulsifer  d  Ludden  for  plaintiffs. 
R,  W.  Crockett  for  defendant. 

[461]  Haley,  J. — ^This  is  an  action  on  the 
case  for  deceit  in  the  sale  of  a  stock  of  goods 
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by  the  defendant,  administrator  of  the  estate 
of  one  J.  K.  Haslan  who  in  his  lifetime  kept 
a  crockeryware  and  variety  store  in  Lewiston, 
by  falsely  representing  to  the  plaintiffs  that 
the  stock  had  been  appraised  as  of  the  value 
of  $8035,  without  including  damaged  and  un- 
salable goods  and  that  the  goods,  as  they  were 
arranged  on  the  shelves  and  as  they  appeared 
were  similar  in  character  and  quality  to  those 
in  sight  on  the  shelves  and  to  those  contained 
in  the  various  boxes  and  receptacles  holding 
the  goods.  The  store  was  about  25  by  80  or  90 
feet  in  size,  and  included  a  basement  and 
two  general  stores  and  an  attic,  in  all  of 
which  there  was  a  large  amount  of  goods. 
The  case  has  been  before  this  court  before 
(113  Maine  239),  and  upon  the  second  trial 
the  verdict  was  for  the  plaintiffs  and  the  de- 
fendant brings  the  case  to  this  court  upon 
exceptions.  ITie  testimony  showed  that  one 
D.  P.  Andrews  acted  as  agent  of  the  defend- 
ant in  making  the  sale  to  the  plainti|rs.  The 
first  exception  is  to  certain  parts  of  the  tes- 
timony of  Mr.  Andrews,  who  was  called  as  a 
witness  for  the  plaintiffs.  The  testimony  is 
as  follows:  ''Q.  What  did  Mr.  Andrews  tell 
you  about  the  stock  of  goods  for  you  to 
report  to  prospective  customers?  A.  Ue  told 
me  the  appraisal  of  the  stock  was  eight  thou- 
sand dollars.  Mr.  Crockett:  I  wish  to  reserve 
that  point.  I  object  to  that  testimony.  The 
Court:  Vou  don't  claim  that  is  a  substantial 
ground  for  damages,  do  you,  Mr.  Pulsifer? 
Mr.  Pulsifer:  No,  I  think  not.  The  Court: 
You  had  better  leave  that  out  for  the  present, 
as  that  part  of  it  goes.  He  is  not  asked  what 
was  told  the  plaintiffs.  [462]  Q.  Well,  Mr. 
Andrews,  what  representation  did  you  make 
to  Mr.  Harlow  and  Mr.  Thurston  about  the 
stock?  The  Court:  State  the  conversation, 
the  whole  of  it.  A.  I  told  them  Mr.  Perry 
told  me  the  stock  was  appraised  at  $8035, 
with  all  damaged  stock  throwed  out.  Mr. 
Crockett:  1  object.  The  Court:  That  may 
stand  as  &  part  of  the  conversation.  Mr. 
Crockett:  I  would  like  to  have  the  point 
reserved.  The  Court:  I  shall  instruct  the 
jury  about  it.  Mr.  Crockett:  I  wish  the 
point  reserved.     The  Court:     Certainly." 

The  rest  of  the  testimony  of  this  witness  is 
not  given,  but  there  can  be  no  question  but 
that  the  declaration  of  the  agent  at  the  time 
of  sale  in  reference  to  the  condition  of  the 
goods  which  he  was  selling  for  his  principal 
was  admissible  as  a  part  of  the  res  gestae 
accompanying  the  act  of  the  sale,  and  the 
witness  to  answer  the  question  was  bound  to 
State  all  that  he  stated  to  the  plainiffs  as 
an  inducement  for  them  to  make  the  purchase. 
The  defendant  claims  that  the  false  and 
fraudulent  representations  concerning  the  ap- 
praisal of  the  property  by  appraisers  as  to  the 
value  placed  upon  it,  was  not  sufficient  to 
sustain  an  action  for  deceit  in  the  sale  of 


property,  which  is  the  law  of  this  State 
held  in  Bourn  v.  Davis,  76  Me.  223,  and  the 
above  testimony  of  Mr.  Andrews  was  not  ad- 
mitted for  the  purpose  of  charging  the  de- 
fendant for  damages  by  reason  of  the  false 
statements  as  to  the  value  of  the  goods.  The 
counsel  stated  that  he  did  not  rely  upon  it,  it 
was  not  admitted  for  that  purpose,  but- it  was 
admitted  as  a  part  of  the  conversation  be- 
tween the  plaintiffs  and  the  defendant's  agent, 
whereby  the  plaintiffs  were  induced  to  pur- 
chase the  goods,  and  in  repeating  the  conver* 
sation  it  was  necessary  for  the  witness  to 
repeat  all  that  was  said,  or  all  in  substance 
that  was  said,  between  them  at  the  time,  and 
if  immaterial  testimony  was  given  that  had 
no  bearing  on  the  case,  it  was  not  a  subject 
of  exception,  because  the  witness  was  called 
upon  to  give  the  conversation,  and  if  matters 
were  stated  that  had  no  bearing  upon  the 
case,  it  was  the  duty  of  the  court  to  give  to 
the  jury  proper  instructions  in  regard  to  it» 
and  the  court  stated  he  would  give  the  jury 
proper  instructions  in  regard  to  the  testi- 
mony, and  it  is  not  claimed  that  proper  in- 
structions were  not  given.  As  Mr.  Andrews 
was  the  agent  of  the  defendant  in  making 
[463]  the  sate  of  the  goods  to  the  plaintiffs, 
the  defendant  was  liable  for  such  acts  of  the 
agent  as  were  done  within  the  scope  of  his 
autliority  as  agent,  which  included  represen- 
tations made  by  the  agent  to  the  plaintiffs  as 
to  the  condition  and  kind  of  goods  that  they 
were  negotiating  for.  Leavitt  v.  Seaney,  113 
Me.  119,  93  Atl.  46,  and  authorities  cited. 
The  defendant  proved  by  the  testimony  of 
two  of  the  appraisers  of  the  estate  of  James 
K.  Haslan  that  they  looked  the  stock  over, 
inventoried  and  appraised  it,  with  an  allow- 
ance for  damaged  goods,  at  $8038,  which  in- 
ventory was  not  filed  in  the  probate  court. 
Upon  cross-examination,  subject  to  exception, 
the  witnesses  were  allowed  to  testify  that  at 
the  same  time  they  made  another  inventory 
of  the  same  goods,  and  that  their  estimate  of 
the  value  of  the  goods,  as  shown  by  the  sec 
ond  inventory,  was  $2600,  which  inventory 
was  returned  by  them  to  the  defendant.  The 
defendant  having  offered  evidence  of  what 
appeared  to  be  the  estimates  of  the  witnesses 
of  the  value  of  the  stock,  it  was  proper  for 
the  plaintiffs  to  show,  by  cross-examination, 
that  they  had  placed  a  different  value  upon 
the  goods.  The  defendant  having  offered  tes- 
timony as  to  the  appraisal,  it  opened  the 
door  for  the  plaintiffs  to  show  all  that  was 
done  at  the  time  of  the  appraisal  that  bore 
upon  the  value  of  the  goods.  The  testimony 
tended  to  prove  that  that  value  placed  upon 
the  goods  by  the  witnesses  was  not  a  fair 
value,  and  tended  to  pro^re  that  the  defendant 
to  whom  the  inventory  was  returned,  knew, 
or  ought  to  have  known,  that  the  representa- 
tions made  by  his  agent  as  to  the  condition 
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and  vftlue,  were  untrue,  and  the  defendant^ 
having  offered  evidence  of  the  appraisal,  had 
no  right  to  prevent  the  plaintiffs  from  show- 
ing how  it  was  made.  The  defendant  having 
shown  a  part  of  the  transaction  and  the  value 
plaeed  upon  the  goods  by  the  witnesses,  the 
plaintiffs  had  a  right,  upon  cross-examination 
of  the  witnesses,  to  show  how  the  valae  was 
fixed  for  them,  and  that  at  the  same  time 
thev  fixed  a  much  lower  value. 

The  remaining  exceptions  ar^  to  the  admis- 
sion of  the  testimony  of  the  plaintiffs  and 
tbe^'  witnesses  that  at  the  previous  trial,  av 
which  the  defendant  was  a  witness,  the  plain- 
tiffs testified  to  statements  made  by  the  de- 
fendant to  the  plaintiffs,  that  the  goods  had 
been  so  arranged  as  to  give  a  fair  representa- 
tion, that  they  were  [464]  as  shown  on  the 
front,  and  to  the  permitting  of  the  plaintiffs' 
attorney  to  ask  defendant,  on  cross-examina- 
tion'after  he  had  testified,  he  probably  heard 
the  above  testimony,  ''Did  you  malce  any 
denial  of  that  statement?  A.  I  didn't  con- 
fiHn  or  deny  it,  to  my  knowledge."  At  the 
previous  trial  one  of  the  plaintiffs  testified 
that  he  stated  to  the  defendant,  "I  was  not 
uaed  to  that  kind  of  stock  at  all,  and  I  would 
simply  have  to  go  on  what  he  said  in  regard 
to  the  character  of  it.  .  .  .  I  was  going 
on  his  statement." 

It  is  urged  that  the  failure  of  the  defend- 
ant to  deny  at  the  former  trial,  at  which  he 
was  not  only  a  party  but  a  witness,  the  tes- 
timony given  in  his  presence  which  was  ma- 
terial to  the  issue,  was  an  admission  by  si- 
lence and  acquiescence  that  tended  to  prove 
the  truth  of  the  testimony  given. 

In  Blanchard  v.  Hodgkins,  62  Me.  119,  it 
was  held  that  such  a  failure  to  deny  testi- 
mony given  in  the  presence  of  the  defendant, 
who  was  a  witness  at  the  former  trial,  was 
admissible  in  the  following  language:  "We 
think  the  testimony  was  competent  as  tend- 
ing to  show  an  implied  admission  on  the  part 
of  the  defendant,  that  the  bargain  was  as 
stated  by  the  witnesses  before  the  referee.  Its 
force  in  that  direction,  and  its  value,  were  for 
the  jury.  It  was  subject  to  rebuttal,  expla- 
nation and  comment,  and  if  an  inference 
prejudicial  to  the  defendant,  and  not  well 
founded  in  fact  was  likely  to  be  drawn,  .  .  . 
and  if  he  did  hear  and  understand  it,  as  might 
fairly  be  inferred  from  the  plaintiff's  testi- 
mony, and  allowed  it  to  pass  as  true,  unchal- 
lenged on  his  part  at  that  time,  the  fact  was 
one  which  the  jury  might  properly  Weigh." 

And  the  doctrine  of  Blanchard  v.  Hodgkins 
was  approved  in  Thayer  v.  Usher,  98  Me. 
468,  57  Atl.  839,  and  the  same  rule  was  sus- 
Uined  in  Connell  v.  McNett,  109  Mich.  829, 
67  K.  W.  344;  State  v.  Dexter,  115  la.  678, 
87  N.  W.  417. 

There  are  many  cases  that  contain  the 
statement  that  the  fact  that  a  person  present 


at  a  trial  did  not  deny  the  statements  made 
in  their  presence,  are  inadmissible  in  cases 
in  which  they  are  parties,  but  an  examination 
of  the  cases  show  that  it  would  not  have  been 
proper  for  them  to  deny  the  statement  at 
that  time.  Many  of  the  cases  are  where  a 
witness  was  giving  his  deposition,  others 
where  the  complainant,  in  proceedings  simi- 
lar to  bastardy  proceedings  in  this  State, 
was  making  her  statement  in  writing  before 
the  magistrate.  [465]  Another  where  the 
wife  of  a  poor  debtor  in  supplemental  pro- 
ceedings had  heard  her  husband  testify  to 
different  facts  than  she  afterwards  testifi^ 
to  in  a  case  in  which  she  was  a  party.  An- 
other in  which  the  wife  of  the  defendant 
heard  testimony  at  a  former  trial  and  did  not 
deny  it,  not  being  a  witness,  and  in  criminal 
cases  where  the  accused  did  not  take  the 
stand  in  the  lower  court,  and  did  not  deny  a 
statement  made  by  a  witness,  in  all  of  which, 
as  stated  by  the  court,  the  party  against 
whom  the  silence  was  offered  had  no  right  to 
interrupt  the  proceedings  to  make  a  denial. 
If  attempted  it  would  have  been  a  violation  of 
the  rules  of  order  in  judicial  proceedings,  and 
would  have  rendered  the  interrupting  party 
liable  for  contempt,  and  in  many  cases,  the 
statement  might  not  be  material  to  the  issue 
being  tried.  Before  the  silence  of  a  party  is 
admissible  against  him,  it  must  appear  that 
he  had  the  right,  and  it  was  his  duty,  to 
speak,  and  that  he  had  an  opportunity  for  the 
denial,  and  when  a  party  is  called  as  a  wit- 
ness in  his  own  behalf,  and  there  has  been 
positive  testimony  as  to  his  declarations  that 
were  material  to  the  issue,  and  he  does  not 
deny  the  testimony,  we  think  the  doctrine  of 
Blanchard  v.  Hodgkins  applies,  and  that  the 
jury  should  have  the  right  to  consider  his 
silence  under  such  circumstances. 

There  are  cases  that  hold  the  law  to  be  as 
claimed  by  the  defendant.  Blackwell  Durham 
Tobacco  Co.  v.  McElwee,  96  N.  C.  71,  1  S.  E. 
676,  60  Am.  Rep.  404;  Enos  v.  St.  Paul  F.  etc. 
Ins.  Co.  4  S.  D.  639,  57  N.  W.  919,  46  Am. 
St.  Rep.  796;  but  most  of  the  other  cases  in 
which  the  rule  is  stated  were  not  cases  simi- 
lar to  the  case  at  bar. 

In  this  case  the  statements  were  material. 
If  made  by  the  defendant,  as  testified,  they 
showed  the  false  statements  as  to  the  condi- 
tion and  character  of  the  goods  being  sold, 
and  that  the  plaintiffs  relied  upon  such  state- 
ments in  the  purchase.  The  truth  of  those 
statements  waa  being  determined  in  court,  in 
a  suit  between  these  parties.  The  purpose  of 
that  trial  was  to  determine  whether  the  false 
statements  were  made.  Its  object  was  to  dis- 
cover and  declare  the  truth  in  relation  to  the 
statements,  and  if  the  defendant  preferred  to 
allow  the  testimony  to  stand  uncontradicted, 
when  he  was  a  witness  after  the  testimony 
was  given  and  had  an  opportunity  to  deny 
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it,  we  think  the  plaintiffs  had  the  right  to 
have  that  fact  [466]  offered  in  evidence,  and 
the  jury  the  right  to  draw  the  inference  from 
his  neglect  to  deny  it  when  he  had  the  oppor- 
tunity to  do  so,  unless  his  silence  was  ex- 
plained, as  conduct  by  the  defendant  that 
raised  a  presumption  of  the  truth  of  the 
testimony,  that  at  that  time  he  knew  he  could 
not  truthfully  deny  the  testimony  were  he 
to  speak  upon  the  subject. 
Exceptions  overruled. 


NOTE. 

The  reported  case  holds  that  the  failure 
of  a  defendant  to  deny  at  a  former  trial,  at 
which  he  was  not  only  a  party  but  a  witness, 
the  testimony  given  in  his  presence  which  was 
material  to  the  issue,  was  an  admission  by 
silence  and  acquiescence  tending  to  prove  the 
truth  of  the  testimony  given,  and  that  his 
silence'  then,  under  such  circumstances,  was 
for  the  jury  to  consider  on  a  subsequent  trial, 
to  which  he  was  a  party.  For  a  general 
discussion  of  the  failure  of  a  party  to  a  civil 
action  to  deny  an  oral  statement  as  an  im- 
plied admission,  with  a  specific  treatment  of 
the  failure  of  a  person  present  at  a  trial  to 
deny  statements  made  by  a  witness  as  consti- 
tuting an  admission  in  a  subsequent  suit  to 
which  he  is  a  party,  see  the  note  to  State  v. 
KUison,  reported  ante,  this  volume,  at  page 
1. 
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North  Carolina  Supreme  Court — December  8, 

1915. 

170  N.  Car.  348;  S7  S.  E,  110. 


Heeds    «•    ETidenoe    of    ConTeyance    -> 
PenuissiTe  Oeoupftnoy  by  Grantor. 

Evidence  that  plaintiff  received  a  deed  from 
defendant's  intestate;  that  the  intestate  lived 
ten  years  after  giving  the  deed,  that  the  ex- 
ecution of  the  deed  was  known  to  all  the 
children  in  interest,  that  the  intestate  paid 
taxes  pn  the  land  and  lived  on  the  land,  but 
paid  no  rent,  and  that  he  never  demanded  a 
reconveyance  or  reformation  of  the  deed,  in 
the  absence  of  a  showing  of  undue  influence 
or  fraud,  is  sufBcient  to  sustain  plaintiff's 
claim  to  the  immediate  right  of  possession  of 
the  land. 

Eridenee  —  0eolaratioiia  —>  Contradlot- 
Ins  Heoitala  of  Deed. 

Testimony  of  a  witness  as  to  iBftatements  df 
a  grantor  one  or   two  we^s  prior  to  the 


making  of  the  deed  that  he  was  trying  to  get 
the  grantee  away  from  his  home  and  tried  to 
fix  a  plan  to  do  so  is  inadmissible  to  con- 
tradict the  recital  of  consideration  in  tJie 
deed. 

Appeal   amd   Error  —   Ezeeptioaa   Not 
Arsved. 

As  required  by  the  provisions  of  rule  34 
(164  N.  C.  551,  81  S.  E.  xii),  exceptions  taken 
on  the  trial  and  not  appearing  in  the  brief 
must  be  taken  as  abandoned. 

Eridenee  «•  Deelarationa  of  Ovrnntor  — 
ImpeaeliBient   of   OonToyanee. 

Testimony  of  a  witness  of  statements  of 
grantor  six  years  after  making  deed  that  the 
deed  was  not  to  give  title  is  incompetent ;  for 
parol  testimony  as  to  a  declaration  of  the 
grantor  cannot  invalidate  his  prior  convey- 
ance. 

Ada&iasiona  —  Failure  to   Deny  State- 
ment as  Implied  Admission. 

Evidence  that  a  witness  told  a  grantee 
what  the  grantor  said  about  the  deed,  and 
that  the  grantee  did  not  reply,  is  inadmissible 
in  an  action  to  recover  the  land  under  the 
deed;  silence  in  such  a  case  not  implying 
assent. 

[See  note  at  end  of  this  case.] 

Deeds  —  Effect  of  Retention  of  Prem* 
ises  by  Grantor* 

Evidence  that  the  grantor  remained  in 
possession  of  the  land,  paid  the  taxes  in  his 
own  name,  and  paid  no  rent,  in  the  absence 
of  fraud  or  undue  influence,  does  not  justi- 
fy setting  the  deed  aside. 

Trusts    «    Parol    Trust    Contradietin^ 
Deed. 

To  permit  a  grantor  to  show  a  parol  trust 
in  himself  at  variance  with  the  written  terms 
of  his  deed  would  violate  the  statute  of 
frauds. 

Appeal  from  Superior  Court,  Catawba 
county:     Justice,  Judge. 

Action  by  G.  P.  Campbell,  plaintiff,  against 
Camilla  Sigmon,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Afpibmed. 

Self  d  Batghy  for  appellant. 
Council  d  Yount  and  C  L,  Whitener  for 
appellee. 

[349]  Clark,  C.  J. — This  was  an  action  to 
recover  a  tract  of  38  acres  of  land  near  Hick- 
ory which  the  plaintiff  claimed  under  a  deed 
in  the  usual  form  and  wnth  the  usual  cove- 
nants, executed  by  Paul  Sigmon  4  September, 
1004,  duly  acknowledged  before  a  justice  of 
the  peace,  and  recorded  iii  the  r^ister's 
office  of  Catawba,  13  September,  1904. 

There  seems  to  be  no  conflict  in  the  evi- 
dence, which  is  substantially  that  the  grantor, 
an  old  soldier  of  the  war  of  1861-65,  was 
about  84  yeari(  old  when  he  executed  the 
deed,  aad  that  the  defendant  (who  was  one 
of  several  children)  was  living  in  the  house 
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with  him,  with  her  son;  that  ahe  continued 
to  live  with  him  till  his  death,  hut  that  her 
son,  at  whom  the  old  man  had  taken  some 
offense,  soon  after  the  deed  was  executed 
moved  into  another  house  not  far  off.  It  was 
also  in  evidence  that  Paul  Sigmon  lived 
nearly  ten  years  after  the  deed  was  made; 
that  its  execution  was  known  to  the  family 
connection,  which  consisted  of  several  chil- 
dren and  grandchildren,  that  during  the  bal- 
ance of  his  life  he  paid  the  taxes  on  the  land 
and  paid  no  rent  for  the  premises,  but  that 
he  never  demanded  of  the  plaintiff  a  recon- 
veyance or  reformation  of  the  deed.  There 
is  no  allegation  or  proof  of  undue  influence  or 
of  fraud.  The  defense  set  up  is  that  the 
grantor,  being  tired  of  the  presence  of  his 
grandson  in  the  house  (the  son  of  the  defend- 
ant), hit  upon  the  plan  of  executing  this  deed 
to  secure  his  departure. 

The  only  issue  submitted  was:  'Is  plain- 
tiff the  owner  and  entitled  to  the  possession 
of  the  land  described  in  the  complaint?"  to 
which,  upon  the  above  evidence,  the  court 
rightly  instructed  the  jury  to  respond  "Yea." 

The  exceptions  are  to  this  instruction  and 
the  following  exceptions  to  evidence: 

Exception  1.  The  defendant  offered  to  prove 
by  Killian,  the  justice  of  the  peace  who  took 
the  acknowledgment  of  the  deed,  that  a  week 
or  two  weeks  prior  thereto  the  grantor  said 
to  him,  '*I  am  trying  to  get  Pink  away,  and 
he  won't  go,  and  I  am  going  to  try  to  fix 
some  plan  to  get  him  away."  This  was  prop- 
erly ruled  out.  The  declaration  was  made 
a  week  or  two  before  the  execution  of  the  deed 
and  made  no  mention  of  the  deed  as  the 
plan,  and,  if  it  had,  this  could  not  contradict 
the  subsequent  solemn  act  of  executing  the 
deed.  This  witness  testified  that  he  had  been 
a  justice  of  the  peace  for  34  years  and  was 
witness  to  the  deed.  "I  written  the  deed  and 
taken  the  acknowledgment  in  my  office  in 
Hickory;  it  was  executed  in  my  office;  Paul 
Sigmon  and  Pink  Campbell  (the  grantor  and 
grantee)  were  present  at  the  time,  Mr,  Sig- 
mon and  Mr.  Campbell  come  to  me  to  make 
a  deed  from  Sigmon  to  Campbell,  and  I  writ- 
ten the  deed  and  taken  the  acknowledgment; 
I  didn't  seen  any  [350]  money.  I  have  no 
recollei^tion  of  anything  being  said  by  Paul 
Sigmon  about  the  execution  of  this  deed,  or 
of  the  transfer  of  this  land  to  Mr.  Campbell, 
at  that  time,  or  any  time  before  that."  It 
was  at  this  time  that  the  above  question  was 
asked  and  properly  ruled  out. 

Exception  2  does  not  appear  in  the  appel- 
lant's brief,  and  is  therefore  taken  as  aban- 
doned.    Rule  34,  164  N.  C.  551. 

Exception  3  is  to  the  exclusion  of  the  tes- 
timony of  the  witness  Deitz,  by  whom  the  de- 
fendant offered  to  prove  a  conversation  with 
the  grantor  six  years  after  the  deed  was  made 
and  three  years  before  this  suit  began  in 


which  the  gi:antor  had  said  that  though  he 
had  made  a  deed  to  the  plaintiff,  he  was  to 
hand  it  back.  This  was  incompetent  for  parol 
testimony  as  to  a  declaration  of  the  grantor 
could   not   invalidate   his   prior   conveyance. 

Exceptions  4,  6  and  6  are  to  the  exclusion 
by  the  court  of  the  evidence  of  Deal,  White- 
ner,  and  Webb,  of  declarations  to  the  grantor 
that  he  had  made  the  deed  to  Campbell,  but 
that  it  was  to  be  returned  to  him. 

Exceptions  7  and  8  were  to  the  exclusion 
of  the  offered  evidence  of  the  witness  Webb, 
that  he  told  Campbell  what  Sigmon  had 
said  about  the  deed  and  that  Campbell  did 
not  reply.  This  was  not  such  an  occasion 
that  the  party  addressed  was  called  upon  to 
answer,  and,  therefore,  his  silence  was  not 
a  quaisi  admission.  It  appears  that  the  wit- 
ness Webb  told  Campbell  that  he  was  under 
subpoena  at  the  time,  as  a  witness  for  the 
defendant,  and  it  may  have  been  prudent  and 
wise  not  to  get  into  controversy  with  him. 
It  is  not  like  the  case  where  one  is  charged 
with  a  crime  and  remains  silent.  In  such 
case,  except  under  unusual  circumstances,  a 
failure  to  deny  the  charge  is  a  quasi  ad- 
mission. 

Upon  the  whole  evidence  there  was  nothing 
which  the  court  could  submit  to  the  jury  to 
show  that  there  was  a  parol  trust  to  the 
grantor.  There  was  no  declaration  of  such 
trust  at  the  execution  of  the  deed,  which 
recited  a  consideration.  The  witnesses  for 
the  defendant  testified  that  Campbell  had 
said  that  he  paid  $1,000  for  the  land,  and 
they  testified  that  during  those  remaining 
vears  of  his  life  thev  did  not  know  of  the 
old  man  having  any  money.  The  bare  fact 
that  he  remained  in  possession  of  the  land, 
paying  taxes  and  listing  the  land  for  taxes 
in  his  own  name  and  paying  no  rent,  in  the 
absence  of  evidence  of  fraud  or  undue  in- 
fiuence  would  not  justify  setting  the  deed 
aside.  Such  acts  are  not  inconsistent  with  a 
permissive  occupancy  of  the  property 'from  the 
grantee.  The  circumstances  are  unusual,  but 
so  is  the  fact  that  the  deed  was  at  once  re- 
corded to  the  knowledge  of  the  entire  family 
connection,  and  that  no  steps  were  taken  to 
set  the  deed  aside.  It  was  also  in  evidence 
that  the  grantor  was  sound  in  mind  and 
body  and  remained  such,  doing  daily  labor 
up  to  his  death,  ten  years  later. 

The  charge  of  the  court  is  fully  justified 
by  the  elaborate  discussion  as  to  the  inva- 
lidity of  a  parol  trust  in  favor  of  the  grantor 
by  Hoke,  J.,  in  [351]  Gavlord  v.  Gaylord, 
150  N.  C.  222,  63  S.  E.  1028.  After  a  thor- 
ough discussion  of  the  authorities.  Judge 
Hoke  thus  sums  up  the  law  ^n  this  State: 
"The  seventh  section  of  the  English  statute 
of  frauds,  which  forbids  the  creation  of  parol 
trusts  or  confidences  of  land,  etc.,  unless 
manifested  and  proved  by  some  writing,  not 
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having  been  enacted  here,  and  there  being 
no  statute  with  us  of  equivalent  import,  such 
trusts  have  a  recognized  place  in  our  juris- 
prudence, but  they  cannot  be  set  up  or  en- 
grafted in  favor  of  the  grantor  upon  a  writ- 
ten deed  conveying  to  the  grantee  the  abso- 
lute title  to  lands  and  giving  clear  indica- 
tion on  the  face  of  the  instrument  that  such 
a  title  was  intended  to  pass,"  adding  thereto 
the  following:  "Upon  the  creation  of  these 
estates,  however,  our  authorities  seem  to  have 
declared  or  established  the  limitation  that 
except  in  cases  of  fraud,  mistake,  or  undue 
influence,  a  parol  trust,  to  arise  by  reason 
of  the  contract  or  agreement  of  the  parties 
thereto,  will  not  be  set  up  or  engrafted  in 
favor  of  the  grantor  upon  a  written  deed 
conveying  to  the  graqtee  the  absolute  title, 
and  giving  clear  indication  on  the  face  of 
the  instrument  that  such  a  title  was  intend- 
ed to  pass." 

The  above  is  cited  verbatim  aa  authority 
in  Jones  v.  Jones,  164  N.  C.  322,  80  S.  £. 
430.  It  is  also  said,  in  Cavenaugh  v.  Jarman, 
164  N.  C.  375,  79  S.  £.  673,  ''If  there  was  no 
estoppel  the  plaintiff  could  not  establish  a 
parol  trust  in  his  own  favor  against  the 
grantee  in  his  deed,"  citing  Gaylord  v..  Gay- 
lord,  supra. 

Among  tlie  many  cases  cited  in  Gaylord  v. 
Gaylord  are  Squire  v.  Harder,  1  Paige  (N. 
Y.)  494,  19  Am.  Dec.  446,  which  held,  "Sup- 
posing the  deed  in  question  to  have  been  in 
the  conunon  form,  the  recital  of  a  considera- 
tion and  the  declaration  of  the  use  to  the 
grantee  and  her  heirs  in  the  habendum  are 
both  conclusive  between  the  parties  and  ex- 
clude any  resulting  trust  to  the  grantor," 
and  citing,  also,  Wilkinson  v.  Wilkinson,  17 
X.  C.  378,  in  which  Gaston,  J.,  held  that  the 
rocital  of  a  valuable  consideration  is  con- 
clusive on  the  parties  and  those  claiming 
under  them  unless  it  is  shown  to  have  been 
introduced  by  mistake  or  fraud. 

Indeed,  if,  notwithstanding  the  solemn  re- 
citals and  covenants  in  a  deed,  the  grantor 
could  show  a  parol  trust  in  himself  it  would 
virtually  do  away  with  the  statute  of  frauds 
and  would  be  a  most  prolific  source  of  fraud 
and  litigation.  No  grantee  could  rely  upon 
the  covenants  in  his  deed.  It  is  true  that 
the  recital  of  the  amount  of  the  considera- 
tion or  of  its  receipt  can  be  contradicted  m 
an  action  to  recover  the  purchase  money,  but 
that  is  because  this  is  no  part  of  the  convey- 
ance. Barbee  v  Barbec  108  N.  C  581,  13 
S.  E.  215,  and  citations  thereto  in  the  Anno. 
Ed.  This  case  is  cited  in  Gaylord  v.  Gaylord, 
150  N.  C.  226,  63  S.  E.  1028,  and  in  Jones  v. 
Jones,  164  X.  C.  324,  80  S.  E.  430. 

We  have  discussed  the  exceptions  to  the 
exclusion  of  the  evidence,  but  if  the  evidence 
had  been  admitted  the  instruction  to  the 
jury  should  have  been  as  given. 

No  error. 


VOTE. 

In  the  reported  caae  it  appears  that  testi- 
mony was  offered  and  excluded,  to  the  effect 
that  the  witness  repeated,  to  tJie  grantee  in 
a  deed,  a  declaration,  of  the  grantor  that 
although  he  had  made  the  deed  to  the  grantee, 
the  latter  was  to  hand  it  back  to  him,  to 
which  the  grantee  made  no  reply.  Tlie  court 
holds  that  this  was  not  such  an  occasion  as 
the  party  addressed  was  called  on  to  answer, 
and,  therefore,  that  his  silence  was  not  a 
quasi  admission.  The  court  further  holds 
that,  since  it  appeared  that  the  witness  told 
the  grantee  that  he  (the  witness)  was  under 
subpoena  at  the  time,  as  a  witness  for  the 
defendant,  who  was  seeking  to  have  the  deed 
set  aside,  it  may  have  been  prudent  and  wise 
for  the  grantee  not  to  have  entered  into  a 
controversy  with  the  witness.  For  an  exten- 
sive discussion  of  the  failure  of  a  party  to 
a  civil  action  to  reply  to  an  oral  statement 
as  an  implied  admission,  see  the  note  to 
State  V.  Ellison,  reported  ante,  this  volume, 
at  page  1. 


MEMPHIS  STREET  RAII.WAT  OOM- 


v. 
CAVELZ.. 

Tennessee  Supreme  Court — June  10,  1916. 

13S  Tenn.  462;  187  S.  W.  179. 

Caniem    of    Fassens^vs   —    D«sre«    •£ 
Care  Req«ired. 

The  degree  of  care  imposed  on  a  carrier 
of  passengers,  such  as  a  street  railway,  by 
law  and  on  grounds  of  sound  public  policy, 
is  the  exercise  of  the  utmost  diligent  skill 
and  foresight. 

Burden  of  ProTing  NoBlisenoo. 

In  general,  mere  proof  that  an  accident 
injurious  to  plaintiff  has  occurred  does  not 
justify  a  verdict  or  judgment  imposing  lia- 
bility therefor  upon  the  defendant. 


The  law  imposes  on  plaintiff  suing  for  in- 
juries caused  by  negligence  the  burden  of 
showing  by  a  preponderance  of  the  evidence 
that  the  negligence  was  the  cause  of  his  in- 
jury, and  that  defendant  was  responsible  for 
the  negligence. 

Pleading  —  Variance. 

Plaintiff  suing  for  injuries  caused  by  neg- 
ligence is  under  the  burden  that  his  proof  in 
substance  shall  correspond  with  the  aver- 
ments of  >  his  pleadings. 

Instraotloma  «  Hannleas  Error  —  In- 
atmotioa  Not  AppUeable  to  Eridonoe. 

In  an  action  against  a  railway  for  injuries, 
where,  under  all  the  evidence,  there  was  no 


MEMPHIS  ST.  R.  CO.  ▼.  CAVELL. 

ISS  Tenn,  J^Si. 


48 


material  issue  of  fact  for  the  jury  to  deter- 
mine on  the  question  of  defendant's  negli- 
gence, error  in  charging  the  doctrine  of  res 
ipsa  loquitur  is  harmless. 

Oaniera^of  Paaaens^rs  «  NaKliC«ao«  — ' 
Qv«ation  of  Iaw  or  Faet. 

In  an  action  against  a  street  railway  for 
injuries  to  a  passenger,  where,  under  all  the 
evidence,  no  reasonable  difference  of  opinion 
can  exist  as  to  the  negligent  character  of  the 
acts  of  defendant's  employees  at  a  railroad 
crossing  under  the  particular  circumstances 
and  at  a  particular  time,  the  act  is  negli- 
gent in  law,  and  there  is  no  issue  for  the 
jury  on  the  question  of  the  negligence. 

HesUlT^no^  o'  Street  Car  Condiictor  <— 
OoUiaiom  with  Railroad  Traim. 

Where  a  street  railway's  conductor  in 
charge  of  a  motor  and  trailer  after  walking 
upon  straight  railroad  tracks  gave  the  sig- 
nal to  the  motorman  to  attempt  the  crossing, 
so  that,  though  the  motor  got  over  the  tracks, 
the  trailer  was  struck  by  a  train,  the  street 
railway  is  negligent,  though  the  dust  and 
noise  of  another  train,  which  the  motor  had 
stopped  to  let  go  by,  hindered  the  conductor's 
seeing  and  hearing  the  approaching  train. 

[See  note  at  end  of  this  case.] 


The  negligence  of  a  railroad  in  running  a 
freight  over  a  street  railway  crossing  does 
not  excuse  such  street  railway,  whose  con- 
ductor was  negligent  in  not  making  sure  of 
the  approach  of  the  freight  before  attempting 
to  cross,  from  liability  to  an  injured  passen- 
ger, since  the  passenger's  injuries  were  the 
proximate  result  of  the  conductor's  failure 
to  discharge  his  duty. 

[See  note  at  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  6.  C.  Cavell,  plaintiff,  against 
Memphis  Street  Railway  Company,  defendant 
Judgment  for  plaintiif  in  Circuit  Court,  Shel- 
by county.  Judgment  affirmed  by  Court  of 
Ovil  Appeals.  Defendant  petitions  for  certio- 
rari. The  facts  are  stated  in  the  opinion. 
Affibmed. 

Rocne  Waring  for  plaintiff. 
R.  H.  Stickley  for  defendant. 

[464]  Buchanan,  J. — The  court  of  civil  ap- 
peals affirmed  a  judgment  rendered  by  the 
circuit  court  of  Shelby  county  in  favor  of 
Cavell  for  the  sum  of  $8,500,  against  the  rail- 
way company,  and  the  latter,  by  its  petition 
for  eerliorari,  seeks  a  review  and  reversal  of 
the  judgment  of  the  court  of  civil  appeals. 

[4(S5]  The  point  made  by  the  assignment 
of  error  is  that  the  court  charged  the  doctrine 
of  rc8  ipsa  loqudtur^  and  that  this  doctrine 
ean  never  apply  where  there  is  a  collision 
between  a  vehicle  belonging  to  the  defendant 
and  one  belonging  to  some  other  party. 

We  will  first  consider  the  asslgnihent  upon 
the  hypothesis  that  when  the  evidence  was 


all  in  there  was  an  open  issue  of  fact  on  the 
question  of  defendant's  negligence  for  the  ju- 
ry to  determine. 

The  declaration  was  in  one  count  and  on 
the  facts  of  the  case,  and  showed  the  relation 
of  passenger  and  carrier  to  have  existed  be- 
tween plaintiif  and  the  company  when  the 
injuries  were  inflicted  for  which  he  sued,  and 
that  the  damages  sought  resulted  from  a 
breach  by  the  carrier  of  the  duty  which  the 
law  imposed  upon  it  when  plaintiff  was  ac- 
cepted as  a  passenger. 

The  declaration  also  averred  divers  particu- 
lars in  which  the  servants  of  the  company 
were  negligent  in  the  discharge  of  the  duty 
so  imposed.  The  company  interposed  its  plea 
of  the  general  issue. 

The  degree  of  care  imposed  on  the  carrier 
by  law  and  on  grounds  of  sound  public  policy 
is  the  exercise  of  the  "utmost  diligence,  skill, 
and  foresight."  Ferry  Companies  v.  White, 
99  Tenn.  256,  41  8.  W,  583;  Nashville,  etc.,  R. 
Co.  V  Flake,  114  Tenn.  671,  88  S.  VV.*  326, 
108  Am.  St.  Rep.  925;  Illinois  Cent.  R.  Co.  v. 
Kuhn,  107  Tenn.  106,  64  S.  W.  202. 

The  doctrine  laid  down  by  Sir  James  Mans- 
field as  to  the  degree  of  care  required  in  such 
cases  is  that  the  duty  of  the  carrier  is  to  pro- 
vide for  the  safety  of  its  [466]  passengers 
"as  far  as  human  care  and  foresight  will  go." 
Christie  v.  Griggs,  2  Campb.  (Eng.)  79.  See 
also  Hutchinson  on  Carriers  (3d  £d.)  vol.  2, 
section  896,  and  authorities  cited  at  page  111 
et  seq.  of  107  Tenn.  64  S.  W.  202,  in  Illinois 
Cent.  R.  Co.  v.  Kuhn,  supra.  The  Supreme 
court  of  the  United  States,  speaking  through 
Justice  Lamar,  has  said: 

"Since  the  decision  in  Stokes  v.  Saltonstall, 
13  Pet.  181,  10  U.  S.  (L.  ed.)  115,  and  New 
Jersey  R.  etc.  Co.  v.  Pollard,  22  Wall.  341,  22 
U.  S.  (L.  ed.)  877,  it  has  been  settled  law  in 
this  court  that  the  happening  of  an  injurious 
accident  is,  in  passenger  cases,  prima  facie 
evidence  of  negligence  on  the  part  of  the 
carrier,  and  that  ( the  passenger  being  himself 
in  the  exercise  of  due  care)  the  burden  then 
rests  upon  the  carrier  to  show  that  its  whole 
duty  was  performed,  and  that  the  injury  was 
unavoidably  bv  human  foresight."  Gleason 
V.  Virginia  Midland  R.  Co.  140  U.  S.  435,  11 
8.  Ct.  859,  35  U.  S.  (L.  ed.)  458. 

But  qualifying  the  doctrine  of  this  case  as 
to  the  burden  of  the  evidence,  see  Sweeney  v. 
Erving,  228  U.  S.  233,  Ann.  Cns.  lfll4D  006, 
33  S.  Ct.  416,  67  U.  S.  (L.  ed)  815.  As  to  the 
degree  of  care,  see  also  Inland,  etc.  Coasting 
Co.  V.  Tolson,  139  U.  S.  551,  11  S.  Ct.  653,  35 
U.  S.  (L.  ed.)  270.  See  also  the  authorities 
collated  in  a'  note  accompanying  Chicago  Un- 
ion Trsction  Co.  v.  Mee,  218  111.  9,  75  N.  E. 
800,  2  L.R.A.(N.S.)  725,  4  Ann,  Cas.  7. 

In  general  mere  proof  that  an  accident  in- 
jurious to  plaintiff  has  occurred  does  not  jus- 
tify a  verdict  or  judgment  imposing  liability 
therefor  upon  the  defendant. 
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[467]  The  burden  of  proving  negligence  as 
the  causal  basis  or  origin  of  the  injury  aa 
well  as  the  burden  of  proving  the  responsibi- 
lity of  the  defendant  for  the  negligence  the 
law  imposes  on  the  plaintiff. 

The  maxim  is  ei  qui  affirmat,  nan  ei  qui 
negat,  incumbit  probatio.  Not  only  so,  but 
the  law  imposes  on  the  plaintiff  the  burden  of 
showing  the  two  essential  elements  of  liabili- 
ty above  mentioned  by  a  preponderance  of  the 
evidence,  and  another  burden  imposed  on  the 
plaintiff  is  that  his  proof  must  in  substance 
correspond  with  the  averments  of  the  plead- 


ings. 


As  a  general  rule,  proof  that  an  accident  in- 
jurious to  plaintiff  has  happened,  without 
more,  is  not  evidence  of  negligence,  and  of 
course  until  the  existence  of  negligence  is 
shown  no  one  is  responsible  for  the  injury, 
and  in  such  case  it  is  the  plaintiff's  misfor- 
tune. But  while  the  law  imposes  the  burdens 
we  have  mentioned,  "when  a  thing  which  has 
caused  an  injury  is  shown  to  be  under  the 
management  of  the  party  charged  with  negli- 
gence, and  the  accident  is  such  as  in  the  ordi- 
nary course  of  things  does  not  happen  if  those 
inrho  have  the  management  use  proper, care, 
the  accident  itself  affords  reasonable  evidence, 
in  the  absence  of  an  explanation  by  the  party 
charged,  that  it  arose  from  the  want  of  prop- 
er care."    In  the  same  case  it  is  further  said: 

"If  the  act  which  caused  the  injury  was 
shown  by  direct  evidence,  and  all  the  circum- 
stances of  the  accident  were  shown  in  the 
proof,  and  it  the  only  reasonable  explanation 
of  the  accident  should  give  rise  to  an 
[468]  inference  of  negligence,  then  the  rule  of 
*res  ipsa  loquitur^  would  apply;  but  there  can 
be  no  foundation  for  the  application  of  this 
maxim  where  both  the  act  which  caused  the 
injury  and  the  negligence  of  defendant  in  re- 
lation to  the  act  must  be  inferred  from  the 
accident  itself.  You  cannot  well  say  that  an 
act  is  negligent  unless  you  know  what  it  is. 
It  is  said  in  one  case  that  the  maxim  under 
consideration  can  have  no  application  where 
the  injured  person  and. the  alleged  negligent 
person  were  both  in  the  exercise  of  an  equal 
right  and  were  each  chargeable  with  the  same 
degree  of  care.''  Qe  Glopper  v.  Nashville  R. 
etc.  Co.  123  Tenn.  633,  134  S.  W.  609,  33 
L.R.A.(N.S.)   913. 

Some  of  the  English  cases  discussing  the 
application  of  the  doctrine  are:  Per  curiam, 
3  H.  &  C.  601;  per  Bovil,  C.  J.,  Simson  v. 
London  Gen.  Omnibus  Co.  L.  R.  8  C.  P.  390, 
392;  42  L.  J.  Ch.  112;  The  Annot  Lyle,  11  P. 
D.  114;  55  L.  J.  Adm.  62;  The  Indus,  12  P.  D. 
46;  56  L.  J.  Adm.  88;  Carpus  v.  Tendon,  etc. 
R.  Co.  6  Q.  B.  747;  48  E.  C.  L.  746;  Skinner 
V.  London,  etc.  R.  Co.  5  Exch.  787;  Scott  v. 
London,  etc.  Dock  Co.  3  H.  &  C.  596;  34  L.  J. 
Exch.  220;  Kearney  v.  London,  etc,  R.  Co.  L. 
R.  5  Q.  B.  411,  L.  R.  6  Q.  B.  759,  40  L.  J.  Q.  B. 


285;  Byrne  ▼.  Boadle,  2  H.  &  C.  722.  See 
also  Briggs  V.  Oliver,  4  H.  &  C.  403;  and  per 
Lord  Halabury  [1891]  A.  C.  335;  Broom's 
Legal  Maxims,  pp.  253,  254. 

''The  accurate  statement  of  the  law  is  not 
that  negligence  is  presumed,  but  that  the  cir- 
cumstances amount  to  evidence  from  which 
it  may  be  inferred  by  the  jury.  In  cases 
where  the  duty  is  not  absolute,  like  that  of 
the  [469]  common  carrier  to  exercise  the 
highest  care  and  skill  in  regard  to  the  safety 
of  a  passenger  who  has  committed  himself  to 
its  charge,  but  arises  in  the  ordinary  course 
of  business,  it  is  essential  that  it  shall  appear 
that  the  transaction  in  which  the  accident 
occurred  was  in  the  exclusive  management  of 
the  defendant,  and  all  the  elements  of  the 
occurrence  within  his  control,  and  that  the  re- 
sult was  so  far  out  of  the  usual  course  that 
there  is  no  fair  inference  that  it  could  have 
been  produced  by  any  other  cause  than  negU- 
gene.  If  there  is  any  other  cause  apparent  to 
which  the  injury  may  with  equal  fairness  be 
attributed,  the  inference  of  negligence  cannot 
be  drawn."  Cooley  on  Torts  (3d  Ed.)  sec- 
tion 1424. 

See  also  Hutchinson  on  Carriers  (3d  Ed.) 
vol.  2,  section  923;  (3d  Ed.)  vol.  3,  section 
1414. 

On  the  same  subject  see  Brown  ▼.  Union 
Pac.  R.  Co.  81  Kan.  701,  106  Pac.  1001,  29 
L.R.A.(N.S.)  808;  McGinn  v.  New  Orleans  R. 
etc.  Co.  118  La.  811,  43  So.  450,  13  L.R.A. 
(N.S.)  601,  and  note;  Southern  Pac.  Co.  v. 
Hogan,  13  Ariz.  34,  108  Pac.  240,  29  X^R.A. 
(N.S.)  813;  Cleveland,  etc.  R.  Co.  v.  Had- 
ley,  170  Ind.  204,  82  N.  E.  1025,  84  N.  E.  13, 
16  L.R.A.(N.S.)  527,  16  Ann,  Cas.  1;  Hughes 
V.  Atlantic  City,  etc.  R.  Co.  85  N.  J.  L.  212,  89 
Atl.  769,  L.R.A.  1916A  927 ;  Sweeney  v.  Erv- 
ing,  228  U.  S.  233,  33  S.  Ct.  418,  67  U.  8. 
(L.  ed.)  815,  Ann.  Cas.  1914D  905.  In  this 
the  last-named  case  Mr.  Justice  Pitney  dis- 
cussed the  doctrine  of  Stokes  v.  Saltonstall, 
13  Pet.  181,  10  U.  S.  (L.  ed.)  115,  cited  supra, 
and  said: 

[470]  ''Reading  of  the  report  shows  that 
the  case  turns  upon  the  high  degree  of  care 
owing  by  carrier  to  passenger,  and  that  the 
court  did  not  rule  that  the  circumstances  of 
the  occurrence  shifted  the  burden  of  proof  up- 
on the  main  issue.  Such  is  the  effect  that 
has  uniformly  been  given  to  the  decision." 

After  citing  authorities  to  sustain  the 
above  quotation  he  concludes: 

*'In  our  opinion,  res  ipsa  loquitur  means 
that  the  facts  of  the  occurrence  warrant  the 
inference  of  negligence,  not  that  they  compel 
such  inference;  that  they  furnish  circumstan- 
tial evidence  of  negligence  where  direct  evi- 
dence of  it  may  be  lacking,  but  it  is  evidence 
to  be  weighed,  not  necessarily  to  be  accepted 
as  sufficient;  that  they  call'  for  explanation 
or  rebuttal,  not  necessarily  that  they  require 
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it ;  that  they  make  a  cr.se  to  be  decided  by  the 
jury,  not  that  they  forestall  the  verdict.  Res 
ipsa  loquitur,  where  it  applies,  does  not  con- 
vert the  defendant's  general  issue  into  an 
affirmative  defense.  Wlien  all  the  evidence  is 
in,  the  question  for  the  jury  is  whether  the 
preponderance  is  with  the  plaintiff.  Such, 
we  think,  is  the  view  generally  taken  of  the 
matter  in  well-considered  judicial,  opinions." 

What  we  have  said  would  be  a  good  answer 
to  the  first  assignment  on  the  hypothesis 
first  mentioned,  but  we  think  a  correct  view 
of  all  the  evidence  is  that  there  was  no  mate- 
rial issue  of  fact  for  the  jury  to  determine  on 
the  question  of  negligence  of  the  defendant, 
and  therefore  if  the  court  erred  in  charging 
the  doctrine  res  ipsa  loquitur,  it  was  innoc- 
uous error,  for  error  [471]  which  does  not 
injure  the  complaining  party  is  not  rever- 
sible. Lowry  v.  Southern  R.  Co.  117  Tenn. 
507,  lOl  S.  W.  1157. 

If,  upon  all  the  evidence,  no  reasonable 
dif Terence  of  opinion  can  exist  among  men  as 
to  the  negligent  character  of  the  act  of  de- 
fendant's employees  in  carrying  the  street  car 
on  the  crossing  under  the  circumstances  and 
and  at  the  time  then  that  act  was  negligent 
in  law,  and  there  was  no  issue  for  the  jury  on 
the  question  of  negligence.  Knoxville  Trac- 
tion Co.  v.  Carroll,  113  Tenn.  514,  82  S.  W. 
313. 

Passing  now  to  a  consideration  of  the  evi- 
dence in  order  to  determine  if  the  act  was 
negligent  in  law — when  the  street  car,  on 
which  plaintiff  was  a  passenger  and  had  paid 
his  fare,  was  on  its  way  from  Memphis  to 
Raleigh  and  had  reached  the  intersection 
where  its  track  running  east  and  west  crossed 
double  tracks  of  the  railroad  company  run- 
ning north  and  south  at  Binghampton,  a 
freight  train  composed  of  fifty-two  cars  run- 
ning south  at  a  high  rate  of  speed  on  the 
west  track  was  about  to  pass  over  the  crossing. 
When  the  street  car  reached  this  crossing  it 
was  about  six  thirty  p.m.  on  September  17, 
1914.  The  street  car  train  was  composed  of 
a  motor  car  and  a  trailer.  On  the  motor 
car  were  a  conductor  and  a  motorman,  and 
on  the  trailer  there  was  an  additional  con- 
ductor. The  motor  car  and  the  trailer  were 
each  equipped  with  gates  or  doors  worked  by 
levers  managed  by  the  employees  in  charge, 
and  through  these  doors  passengers  boarded 
and  were  discharged  from  the  cars.  The 'win- 
dows in  [472]  the  cars  were  lowered,  and  the 
operatives  in  charge  had  a  clear  view  of  the 
railroad  tracks  both  north  and  south  of  the 
crossing.  These  railroad  tracks  for  a  mile 
north  and  a  mile  south  of  this  crossing  were 
straight,  and  the  view  from  the  crossing  in 
either  direction  was  wholly  unobstructed,  if 
the  persons  in  charge  of  the  operation  of  the 
street  car  had  not  left  their  respective  places 
therein,  but  had^been  in  the  exercise  of  even 


ordinary  care.  It  is  clear  that  they  need  not 
have  attempted  to  cross  on  this  particular 
occasion  until  it  was  safe  so  to  do.  It  was, 
however,  the  duty  of  the  conductor  to  precede 
the  motor  car  upon  the  crossing,  and  after 
satisfying  himself  by  looking  north  and  south 
along  the  railroad  tracks  that  the  crossing 
was  safe,  to  signal  the  moiorman  to  come 
over.  This  duty  it  appears  was  required  of 
him  by  the  company,  and  by  making  this  re- 
quirement we  think  the  company  was  only  in 
the  exercise  of  the  high  degree  of  care  which 
the  law  imposed  upon  it.  The  conductor  who 
undertook  to  discharge  this  duty  on  this  occa- 
sion had  been  running  on  that  line  for  about 
a  year.  He  was  familiar  with  this  crossing, 
and  used  it  as  many  as  eight  times  every  day. 
The  conductor  on  the  trailer  and  the  motor- 
man  were  each  Hkewise  familiar  with  the 
crossing.  The  motor  car  reached  a  point  on 
its  track  about  fifteen  feet  west  of  the  western 
railway  track,  and  stopped  to  allow  the  south- 
bound train  to  pass  on  the  western  track. 
After  that  train  had  passed  the  conductor, 
while  the  motor  car  was  still  at  rest,  walked 
across  the  west  railroad  track,  then  across 
the  [473]  east  railroad  track.  He  then  sig- 
naled the  motorman  to  come  over,  and  the 
latter  obeyed.  The  motor  car  had  passed  ovet 
both  railroad  tracks  and  the  trailer  was 
crossing  the  east  railroad  track  when  it  was 
struck  about  midships  by  a  north-bound 
freight  engine,  hauling  a  train  of  about  nine- 
ty cars  on  the  feast  railway  track.  This  rail- 
way train  was  running  at  a  rate  of  speed 
variously  estimated  at  from  eighteen  to  thirty 
miles  an  hour.  The  result  of  the  collision  was 
an  appalling  wreck.  Nine  passengers  on  the 
street  car  train  were  killed,  and  many  severe- 
ly injured,  including  the  plaintiff.  Tho 
trailer  car  was  derailed,  and  overturned,  and 
the  freight  engine,  after  having  run  about 
two  hundred  and  fourteen  feet  north  of  the 
crossing,  was  derailed  and  ditched. 

It  is  true  that  the  operatives  of  the  street 
car  did  not  control  the  operation  of  the  north- 
bound railwav  train,  but  it  was  their  dutv  to 
exercise  the  utmost  care,  skill,  and  foresight 
in  the  operation  of  the  street  car  train  and 
theirs  was  the  sole  right  and  duty  to  so  con- 
trol the  operation  of  that  train  that  it  would 
not  attempt  to  occupy  the  crossing  except 
when  it  was  safe  so  to  do.  The  operatives 
of  the  street  car  had  the  right  of  selection 
as  to  the  time  when  the  street  car  would  at- 
tempt to  make  the  crossing.  There  was  no 
exigency  requiring  them  to  attempt  a  crossing 
when  it  was  unsafe.  There  was  no  vis  mxijor 
on  the  street  capable  of  compelling  them  to 
attempt  an  unsafe  crossing,  or  threatening 
the  safety  of  their  passengers  in  the  event 
of  failure  to  make  such  an  attempt  at  the 
particular  [474]  tin\e.  The  fear  that  the 
street  car  train  might  not  reach  its  destina- 
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tion  according  to  schedule  did  not  justify 
crossing  at  the  time  it  was  attempted.  The 
existence  of  the  intersection  of  the  railway 
tracks  was  an  admonition  of  danger;  a  warn- 
ing  that  either  a  north  or  south  bound  train 
might  be  expected  to  use  the  crossing  at  any 
time. 

It  is  no  exculpation  to  say  that  the  smoke 
and  dust  which  followed  in  the  wake  of  the 
south-bound  train  so  obscured  the  north- 
bound ireight  that  it  could  not  be  seen  by  the 
conductor.  Such  a  condition  of  the  atmos- 
phere called  for  additional  caution  on  his 
part;  he  should  have  withheld  his  signal  to 
the  motorman  until  he  had  suflBcient  evidence 
that  the  crossing  was  safe.  In  a  case  where 
a  plaintiff  was  seeking  damages  for  injuries 
received  while  he  was  driving  on  the  track 
of  a  street  railway  in  Memphis,  at  night, 
when  darkness  and  dust  made  it  impossible 
for  him  to  see  or  be  seen  at  a  greater  dis- 
tance than  thirty  or  forty  feet,  and  his  in- 
juries resulted  from  a  collision  wuth  a  street 
car  moving  toward  him  at  thirty  miles  an 
hour,  it  was  held  that  he  could  not  recover, 
because  of  his  lack  of  ordinary  care.  Mem- 
phis St.  R.  Co.  V.  Roe,  118  Tenn.  601,  102  S. 
W.  343. 

Nor  is  it  a  sufficient  answer  to  say  that  the 
conductor  could  not  hear  the  noise  of  the 
approach  of  the  north-bound  freight  because 
of  its  commingling  with  noise  from  the  south- 
bound freight.  He  knew  the  south-bound 
freight  had  just  passed;  he  saw  and  heard  it 
pass;  he  was  bound  to  take  notice  of  the 
danger  that  it  might  as  [475]  it  did  pass  a 
north-bound  freight  only  a  few  hundred  feet 
south  of  the  crossing,  and  that  he  would  be 
unable  to  distinguish  the  noise  of  one  from 
that  of  the  other.  If  he  had  waited  only  a 
very  short  time  he  could  not  have  failed  to 
make  the  distinction  and  to  hear  the  roar 
from  the  north-bound  freight  as  it  bore  down 
upon  the  crossing.  Whether  a  bell  was  rung, 
or  a  whistle  blown,  or  not,  common  knowl- 
edge and  the  least  bit  of  common  sense,  aside 
from  special  training  and  observation,  should 
have  suggested  to  him  that  he  withhold  hin 
signal  until  he  could  determine  by  hearing,  if 
not  by  sight,  whether  the  crossing  could  be 
made  in  safety. 

The  consideration  mentioned  irretrievably 
stamp  negligence  upon  the  conduct  of  this 
servant  of  the  company.  The  facts  to  which 
we  have  referred  are  not  in  dispute  upon  them 
alone.  A  directed  verdict  for  liability  in 
some  amount  was  maintainable.  When  all 
the  evidence  was  in  there  was  Indeed  no  ques- 
tion for  the  jury  on  the  question  of  negli- 
gence. The  only  matter  which  should  have 
been  submitted  to  the  jury  was  the  amount 
of  damages  to  which  plaintiff  was  entitled. 

Whatever  may  be  said  of  the  charge,  it 
\was   more   favorable    to    defendant   than    it 


might  have  been  if  the  trial  court  mero  motu 
or  on  motion  of  plaintiff  had  directed  a  ver- 
dict in  his  favor,  and  submitted  the  cause  to 
the  jury  only  on  the  amount  of  the  damages. 

Whether  the  railroad  company  was  or  was 
not  in  any  manner  negligent  iii  the  operation 
of  the  colliding  north-bound  train  we  do  not 
consider  material.  However  great  its  negli- 
gence may  have  been,  no  harm  would 
[476]  have  come  to  plaintiff  if  defendant's 
conductor  had  kept  the  street  car  clear  of  the 
sweep  of  the  railway  train.  Plaintiff^s  inju- 
ries were  the  direct  and  proximate  result  of 
the  failure  of  the  conductor  to  discharge  his 
duty.  It  w^as  a  breach  of  the  high  degree  of 
care  required  of  defendant  for  its  servants  to 
enter  on  the  crossing;  if,  at  the  time,  their 
view  of  the  railroad  track  north  or  south  were 
in  any  manner  obstructed  by  the  recent  pas- 
sage of  the  south-bound  train,  they  should 
have  waited  until  such  obstructions  were  re- 
moved. Indeed  it  was  a  lack  of  ordinary  care 
not  so  to  do.  Wallenburg  v.  Missouri  Pac. 
R.  Co.  86  Neb.  642,  126  N.  W.  289,  37  L.R.A. 
(X.S.)  135,  and  cases  cited  in  note,  subdivi- 
sions B  and  C.  See  also  New  York  Cent.  R. 
Co.  V.  Maidment,  168  Fed.  21,  93  C.  C.  A.  413, 
21  L.R.A.(N.S.)  794,  and  Broramer  v.  Penn- 
sylvania R.  Co.  179  Fed.  577,  103  C.  C.  A.  135, 
29  L.R.A.(N.S.)    924. 

The  first  assignment  of  error  is  overruled. 

The  second,  third,  fourth  and  fifth  assign- 
ments of  error  each  rest  on  the  predicate  that 
the  court  erred  in  declining  a  special  instruc- 
tion. The  questions  made  by  them  are  that 
the  conductor  of  the  street  railway  train 
had  the  right  to  assume  that  those  in  charge 
of  any  approaching  railway  train  would  ex- 
ercise reasonable  care,  etc.,  and  that  the  rail- 
road locomotive  would  be  equipped  with  a 
proper  headlight  that  could  be  seen,  etc.,  and 
would  sound  a  warning,  and  that  under  chap- 
ter 46,  Acts  1871,  it  was  the  duty  of  those 
in  charge  of  the  north-bound  train  to  stop  the 
same  before  crossing  the  track  of  the  Mem- 
phis Street  Railway  Company. 

[477]  To  sustain  any  one  of  the  foregoing 
assignments  of  error  would  be  to  unsay  all 
we  said  in  our  discussion  of  the  first  assign- 
ment. Whether  a  passenger  on  becoming 
such  contracts  for  it  or  not  by  express  terms 
the  law  by  implication  and  on  grounds  of 
public  policy  burdens  a  carrier  of  passengers 
with  the  high  degree  of  care  we  have  men- 
tioned, supra,  and  it  does  not  allow  that  the 
carrier  may  escape  the  burden  by  shifting  it 
to  other  shoulders  than  his  own.  Whether 
those  in  charge  of  the  north-l>ound  freight 
were  negligent  or  not  the  street  car  company 
is  not  relieved  of  liability  to  the  passenger 
for  damages  caused  by  the  negligent  manage- 
ment of  its  train.  See  Parker  v.  Des  Moines 
City  R.  Co.  153  la.  254,  133  N.  \\\  373,  Ann. 
Cas.    1913E    174,   and   cases   cited   in   note; 
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Vincennes  Traction  Co.  v.  Curry,  69  lad.  App. 
683,  109  N.  £.  62,  9  N^.  and  Com.  Cas.  988, 
and  note. 

The  only  remaining  assignment  is  that  the 
amount  allowed  by  the  verdict  as  damages 
was  so  grossly  ezcessiye  as  to  evince  passion , 
prejudice,  or  caprice  on  the  part  of  the  jury. 
We  have  examined  the  evidence  on  this  point, 
and  in  our  opinion  the  assignment  is  without 
merit. 

We  find  no  error  in  the  judgment  of  the 
court  of  civil  appeals. 

Special  Judges  Gholson  and  Swiggart  took 
no  part  in  the  decision  of  this  cause. 

Judgment  affirmed  at  petitioner's  cost. 

HOTS. 

Umbility  of  Street  Bailway  for  Injury 
to  Passenser  Caused  by  Collisioa  at 
Railroad  Crossias- 

Introductory,  47. 
General  Rule,  47. 
Application  of  Rule,  47. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
few  recent  cases  passing  on  the  liability  of  a 
street  railway  for  injury  to  a  passenger 
caused  by  a  collision  at  a  railroad  crossing. 
The  earlier  cases  passing  on  this  question 
are  collected  in  the  note  to  Parker  v.  Des 
Moines  City  R.  Co.  Ann.  Cas.  1918E  174. 

General  Rule. 

A  street  railway  company  being  required 
to  exercise  the  highest  degree  of  care  and 
prudence  in  the  transportation  of  passengers, 
if  a  collision  at  a  railroad  crossing  results 
from  a  failure  on  the  part  of  the  street  rail- 
way company  to  exercise  such  care,  the  com- 
pany will  be  liable  for  any  injury  to  its 
passengers  caused  thereby.  Memphis  St.  R. 
Co.  V.  Bobo,  232  Fed.  708,  146  €.  C.  A.  634; 
Vincennes  Traction  Co.  v.  Curry,  59  Ind.  App. 
683.  109  N.  £.  62 ;  Cocke  v.  Des  Moines  City 
R.  Co.  loo  la.  384,  136  N.  W.  221,  folloicing 
the  decision  in  Parker  v.  Des  Moines  City 
R.  Co.  153  la.  254,  Ann.  Cas.  1913E  174,  133 
N.  W.  373;  McCullough  v.  Missouri  Pac.  R. 
Co.  94  Kan.  349,  146  Pac.  1005;  Cincinnati, 
etc.  Traction  Co.  v.  Holbrock,  32  Ohio  Cir.  Ct. 
Rep.  724.    And  see  the  reported  case. 

In  Vincennes  Traction  Co.  v.  Curry,  supra, 
the  court  quoting  with  approval  from  Louis- 
ville, etc.  R.  Co.  V.  Walker,  177  Ind.  38,  46, 
97  N.  £.  151,  said:  ''The  rule  whi^  re- 
quires a  carrier  of  passengers  to  exercise  the 
highest  degree  of  care  for  the  safety  of  its 
passengers  consistent  with  the  practical  oper- 
ation of  its  road,  and  which  is  generally  ap- 


plied to  the  actual  progress  of  the  passenger 
on  the  journey  undertaken,  applies  to  street 
railroads." 

The  fact  that  the  negligence  of  the  rail- 
road company  may  contribute  to  the  collision 
does  not  relieve  the  street  railway  company 
from  liability  if  it  fails  to  exercise  that  de- 
gree of  care  and  prudence  required  by  law 
for  the  protection  of  its  passengers.  Vin- 
cennes Traction  Co.  v.  Curry,  59  Ind*  App. 
683,  109  N.  £.  62;  Cocke  v.  Des  (Moines  City 
R.  Co.  155  la.  384,  136  N.  W.  221;  McCul- 
lough V.  Missouri  Pac.  R.  Co.  94  Elan.  349, 
146  Pac.  1005;  Cincinnati  Traction  Co.  v. 
Holbrock,  32  Ohio  Cir.  Ct.  Rep.  724.  And  see 
the  reported  case. 

In  Vincennes  Traction  Co.  v.  Curry,  supra, 
the  court  said:  "If  the  street  car  company 
was  guilty  of  negligence  which  proximately 
contributed  to  the  injury,  then  it  cannot  be 
released  from  liability  because  of  the  con- 
current negligence  of  the  railroad  company." 

A  passenger  on  a  street  car  crossing  a 
railroad  track  is  not  guilty  of  contributory 
negligence  if,  on  seeing  a  train  approaching 
so  close  and  at  such  a  rate  of  speed  that  a 
collision  is  imminent,  he  attempts  to  alight 
from  the  car  in  order  to  escape  the  impending 
danger.  Vincennes  Traction  Co,..  V.  Curry, 
69  Ind.  App.  683,  109  N.  W.  62. 

Application  of  Rule. 

The  presence  of  a  flagman  at  a  railroad 
crossing  does  not  relieve  the  motormau  of  a 
street  oar  crossing  the  track  from  the  ex- 
ercise of  the  highest  degree  of  care.  Par- 
ker V.  Des  Moines  City  R.  Co.  153  la. 
254,  Ann.  Cas.  1913E  174,  133  N,  W. 
373,  wherein  it  was  held  that  it  was  the 
duty  of  the  motorman  of  a  car  to  look  and 
listen  for  trains  when  approaching  the  track, 
but  that  when  he  had  stopped  the  car  and 
brought  it  under  control,  the  question  wheth- 
er it  was  negligence  for  him  to  obey  the  flag- 
man's signals  and  to  proceed  to  cross  the 
railroad  track  without  again  stopping  his  car 
to  see  if  a  train  was  approaching,  was  a 
question,  not  of  law  but  of  fact,  for  the  jury. 

In  Cocke  v.  Des  Moines  City  R.  Co.  155 
la.  384,  136  N.  W.  221,  wherein  a  reconsider- 
ation of  the  Parker  case,  supra,  was  urged, 
the  court  said:  ''It  may  be  true,  it  doubtless 
is  true,  that  the  presence  of  the  flagman  and 
his  signal  are  material  facts  bearing  upon 
the  ultimate  question  whether  the  motorman, 
and,  through  him,  the  defendant,  exercised 
that  high  degree  of  care  which  the  law  im- 
posed upon  them  for  the  protection  of  their 
passengers,  but  we  must  respectfully  insist 
that  there  is  no  sound  rule  or  principle  of 
law  and  no  decided  case  of  recognized  author- 
ity to  sanction  the  holding  that  a  motorman 
about  to  make  a  dangerous  crossing  with  a 
load  of  passengers  and  receiving  such  signal 
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may  abandon  all  exercise  of  caution  on  his 
own  part,  and  as  a  matter  of  law  be  held 
guiltless  of  negligence,  although  the  peril  into 
which  he  pltmges  his  living  freight  could 
have  been  escaped  had  be  looked  and  acted 
while  still  within  the  zone  of  safety.  We  have 
just  upheld  the  defendant's  contention  that 
an  instruction  making  it  negligence  as  a 
matter  of  law  for  the  motorman  to  enter 
upon  the  crossing  without  first  stopping  his 
car  was  erroneous,  but  we  cannot  follow  coun- 
sel to  the  opposite  extreme,  and  hold  that  as 
a  matter  of  law  the  full  measure  of  care  re- 
quired of  the  defendant  and  its  motorman  is 
satisfied  when  the  latter  undertakes  to  shift 
the  whole  responsibility  for  the  safety  of  the 
crossing  upon  another  person  or  another  serv- 
ant, and  ceases  to  exercise  any  vigilance  what- 
ever on  his  own  part  against  the  possibility 
of  a  collision.  Whether  due  care  has  been 
exercised  under  such  circumstances  is  a  ques- 
tion of  fact  and  not  of  law,  and  it  is  for  the 
jury,  and  not  for  the  court,  to  determine  it." 

In  McCuMough  v.  Missouri  Pac.  R.  Co.  94 
Kan.  349,  146  Pac.  1005,  it  appeared  that  the 
streei  car  on  which  the  plaintiff  was  a  passen- 
ger, while  crossing  a  railroad  track  was 
struck  by  a  freight  train.  For  the  injury 
sustained  in  the  collision  the  plaintiff  sued 
both  the  railroad  company  and  the  street  car 
company.  The  special  findings  showed  that 
the  street  railway  company  ran  its  car  across 
the  track  in  the  rear  of  a  backing  freight 
train  without  having  stopped  the  car  before 
crossing  th^  tracks  and  when  the  backing 
freight  train  was  in  plain  view  of  the  motor- 
man  in  charge  of  the  street  car.  At  the  trial 
the  court's  charge  pertinent  to  the  liability 
of  the  street  railway  company  was  as  fol- 
lows: "You  are  further  instructed  that  the 
statutes  of  this  state  provide  that  it  shall 
be  the  duty  of  every  street  railway  company 
or  corporation,  operating  a  street  railway 
across  the  tracks  of  a  railroad  company,  to 
bring  its  car  to  a  full  stop  at  least  ten  feet 
and  not  more  than  twenty  feet  before  reach- 
ing the  t^acks■bf  th'e  railroad  company  unless 
a  flagman  is  kept  at  such  crossing.  It  is 
conceded  in  this  case  that  a  flagman  was  not 
maintained  at  the  crossing  where  the  collision 
occurred,  and  if  you  find  from  the  evidence 
that  the  employees  in  charge  of  the  street 
car  failed  and  neglected  to  stop  the  same  not 
less  than  ten  or  more  than  twenty  feet  from 
the  railroad  crossing  before  attempting  to 
cross  the  same,  and  that  such  failure  and 
neglect  directly  or  proximately  contributed 
to  thfe  injury  complained  of,  in  no  event  can 
such  ptre(?t  raifway  company,  defendant,  be 
relie\'etl'  from  the  consequences  of  such  failure 
or  neglect.'*  On  appeal  the  court  held  that 
Ihe  foregoing  instruction  correctly  stated  the 
law. 

In    Vincennes   Traction    Co.   v.    Curry,   59 
Ind  App.  683,  109  N.  E.  62,  an  action  brought 


by  an  administrator  to  recover  damages  for 
the  death  of  his  intestate  occasioned  by  a 
collision  at  a  railroad  crossing  between  a 
street  car  on  which  the  intestate  was  a  pass- 
enger and  an  approaching  train.  It  appeared 
that  the  collision  occurred  at  about  ten 
o'clock  at  night;  that  as  the  street  car  on 
which  the  intestate  was  a  passenger  ap- 
proached the  railroad  crossing,  a  train  of 
refrigerator  cars  with  two  men  with  lighted 
lanterns  thereon  was  being  pushed  by  a  steam 
locomotive  on  the  railroad  track  tow*ard  the 
crossing.  There  were  no  lights  on  the  cross- 
ing and  the  moon  was  not  shining.  The  evi- 
dence was  conflicting  as  to  whether  the  street 
car  stopped  at  all  as  it  approached  the  cross- 
ing. In  approaching  the  crossing  on  the 
steam  railroad,  there  was  a  sharp  curve,  in 
passing  over  which  the  wheels  of  the  car  made 
a  loud  grinding  noise  by  their  pressure 
againt  the  rails  which  could  be  heard  for 
quite  some  distance.  The  employees  of  the 
steam  railroad  on  top  of  the  approaching 
train,  when  they  were  a  distance  of  from 
forty  to  eighty  feet,  saw  the  street  car  ap- 
proaching, realized  the  danger  of  a  collision 
and  made  an  effort  to  attract  the  attention  of 
the  motorman  and  conductor  of  the  street  car 
by  waving  their  lanterns  and  shouting  in  a 
very  loud  tone  of  voice,  which  was  heard 
by  many  people  in  the  neighborhood.  Because 
of  the  obstructions  to  the  view  in  approaching 
the  crossing,  due  to  the  narrow  alley  in  which 
the  track  of  the  steam  railroad  was  laid  and 
the  houses  on  either  side,  it  was  regarded  as 
a  very  dangerous  place.  There  was  evidence 
that  the  motorman  and  conductor  could  have 
seen  the  approaching  train  when  the  street 
car  was  twenty  or  forty  feet  from  the  track, 
and  the  cars  on  the  railroad  track  were  from 
sixty  to  one  hundred  feet  distant.  The  mo- 
torman testified  that  he  did  not  see  the 
approaching  train  until  he  was  very  near 
to,  or  on,  the  crossing  and  the  train  was 
about  twelve  feet  distant.  Just  before  the 
collision  occurred  plaintiff's  intestate  made 
an  effort  to  save  himself  from  the  imminent 
danger,  but  was  unsuccessful.  The  court 
said:  "We  do  not  find  such  a  state  of  facts 
presented  by  the  evidence  in  this  case  as  will 
warrant  this  court  in  declaring  as  a  matter  of 
law  that  appellant  street  railway  company 
was  free  from  fault.  The  rule  is  well  settled 
that,  where  reasonable  minds  may  differ  upon 
the  conclusions  and  inferences  to  be  drawn 
from  the  evidence,  then  the  question  is  one  of 
fact  for  the  court  or  jury  trying  the  cause. 
.  .  .  The  conduct  of  appellants'  employees 
as  shown  by  the  evidence  herein  set  out,  when 
measured  by  the  well  settled  rules  of  law, 
convict  them  of  negligence  which  proximate- 
ly contributed  to  the  decedent's  death.  We 
cannot  say  that  decedent  was  guilty  of  con- 
tributory negligence  in  attempting  to  alight 
from  the  car  after  he  discovered  the  danger, 
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in  view  of  the  trial  court's  finding  to  the  con- 
trary." 

In  Memphis  St.  R.  Co.  v.  Bobo,  232  Fed. 
708,  146  C-  C.  A.  634,  it  appeared  that  on 
reaching  a  crossing  over  two  railroad  tracks 
a  street  car  was  stopped  to  allow  a  freight 
train  to  pass.    The  street  car  conductor  then 
walked  across  both  railroad  tracks  and  sig- 
naled to  the  car  to  cross.     At  that  time  hia 
view  was  obstructed  by  the  dust  and  smoke 
from  the  train  which  had  just  passed.     The 
car  proceeded  pursuant  to  the  signal  and  was 
struck  by  a  train.     Affirming  a  recovery  in 
favor  of  the  personal  representative  of  a  pas- 
senger killed  in  the  collision,  the  court  said: 
*The  defendant  rested  its  defense  upon  the 
theory  that  the  street  car  conductor  had  good 
reason  to  believe,  from  the  usual  operation  of 
trains  at  that  place,  that  there  would  be  no 
train   approaching   from   the   south    at   that 
time,  and  had  a  right  to  assume  that,  if  a 
train    was    coming,    its    engine    would    be 
equipped-  with    a    proper    headlight    and    it 
would  give  warning  of  its  approach  by  bell 
or  whistle  or  both,  and  that,  if  he  acted  upon 
such  belief  and  assumption  and  used  reason- 
able care,  he  was  not  negligent  in  signaling 
the  car  to  cross  the  tracks  without  waiting 
for  the  dust  and  smoke  to  clear  away.    This 
theory  was  embodied  in  several  requested  in- 
structions to  the  jury  which  were  refused. 
Defendant's   contention   entirely   ignores  the 
radical  and  fundamental  difference  between  the 
degree  of  care  for  his  own  safety  required  of  ^ 
the  user  of  a  highway  at  a  railroad  crossing 
and  that  imposed  upon  a  carrier  for  the  pro- 
tection  of   its   passengers.     The   law   exacts 
from  the  former  the  use  of  reasonable  care 
onlv,  while  it  demands  from  the  latter  the 
exercise  of  the  greatest  and  highest  degree  of 
care  and  caution  approved  by  human  knowl- 
edge and  experience  and  consistent  with  the 
nature,  extent  and  operation  of  its  business. 
.     .     .    The  street  car  conductor  had  in  his 
keeping  the  lives  and  safety  of  the  passen- 
gers  upon   his  train.     The  railroad   tracks 
which  he  was  compelled  to  cross  were  a  plain 
warning   of   danger.     He   knew   that   trains 
might  be  running  upon  those  tracks  at  any 
time.     He  also  knew  that  the  cloud  of  dust 
and  smoke  which  obstructed  his  view  to  the 
south  would  be  scattered  and  dissipated  in  a 
few   moments.     By   the   exercise   of   even   a 
moderate  degree  of  care,  caution,  and   dili- 
gen^'e  he  could  have  known  of  the  approach 
of  tlie  northbound  train  and  thus  have  pre- 
sented an  appalling  disaster. 
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Ilia  Peadena  -^  Who  la  Pnroluuier  Pen- 
deute  Lite  —  FAilure  to  Record  Deed. 

Where  a  party  procures  a  conveyance  pt 
real  estate  to  be  made  to  iiim  by  means  of 
false  and  fraudulent  representation,  of  which 
act  the  original  vendor  has  no  notice,  and 
thereafter  convevs  such  real  estate  to  a  third 
party,  who  withholds  such  deed  from  regis- 
tration and  recordation  until  after  suit  is 
filed  to  cancel  such  conveyance  to  his  vendor, 
and  notice  of  lis  pendens  is.  filed,  such  pur- 
chaser, under  section  4261,  Code  1915,  is  a 
purchaser  pendente  lite. 

[See  note  at  end  of  this  case.] 

Trmud  —  Wliat  Constitutes  —  Kiarep- 
resentatioa.  of  I*ooation  of  Land. 

Misrepresentations  as  to  the  location  of 
real  estate,  whether  made  innocently  or  with 
fraudulent  intent,  entitle  a  person  acquiring 
the  land,  relying  upon  the  statements,  to 
rescind  the  transaction  and  recover  the 
amount  paid  by  him  on  the  purchase  price. 

Misrepresentation  of  Rental  Value. 

A  wilful  misrepresentation  by  a  vendor, 
affirming  that  the  rental  value  of  property 
sought  to  be  exchanged  or  sold  was  greater 
than  in  truth  it  was,  where  the  truth  in  re- 
gard to  such  representation  was  unknown  to 
the  purchaser,  and  where,  under  the  circum- 
stances, he  was  justified  in  relying  upon  such 
representation,  constitutes  actionable  fraud. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Roosevelt 
county:     Richardsox,  Judge. 

Action  by  J.  A.  Wilson  et  al.,  plaintiffs, 
against  J.  Robinson  ct  al.,  defendants.  Judg- 
ment for  plaintifTs.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.    Affibmed. 

* 

James  A.  Hall  for  appellants. 
George  L.  Reese  for  appellees. 
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[424]  Roberts,  C.  J. — Appellee,  in  Sopfom- 
ber,  1913,  was  the  owner  .of  320  acres  of  land 
in  Roosevelt  county,  this  state.  He  saw  an 
advertisement  in  some  newpaper,  inserted 
by  one  S.,  D.  Harlow,  of  Kansas  City,  Kan., 
in  which  the  latter  stated  that  he  was  agent 
for  certain  property  in  Kansas  City  which 
he  was  authorized  to  trade  for  farm  property 
Appellee  wrote  Harlow,  saying  that  he  would 
like  to  trade  his  Roosevelt  county  farm  for 
Kansas    [425]    City    property.     After    some 
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correspondence  Harlow  wrote  Arppellee  a  let- 
ter, a  part  of  which  was  as  follows: 

"We  have  succeeded  in  finding  another  par- 
ty that  will  trade  with  you.  He  has  a  large 
10-room  hou8e,  modern,  three  lots,  central 
location,  close  to  school  and  churches,  paved 
streets,  brick  walks,  fruit  and  good  porches, 
shade  trees.  Nice  large  bathroom  and  con- 
venient. In  addition  it  has  two  good  cisterns, 
all  necessary  outbuildings,  such  as  barn, 
chicken  house,  buggy  shed,  etc.  The  former 
owner  is  still  living  in  the  house,  and  he  says 
it  will  rent  for  about  $60  a  month.  This 
would  make  a  splendid  place  for  a  rooming 
house  or  boarding  house  combined.  It  is 
centrally  located,  two  blocks  from  two  good 
car  lines.  Price  $8,500,  mortgage  $3,450,  at 
7  per  cent.  As  we  understand,  tlie  mortgage 
can'  run  ad  infinitum  as  long  as  the  interest 
is  kept  paid.  Now,  if  you  prefer  this  beauti- 
ful place  to  the  other  place,  I  will  take  it 
up  immediately.  You  can  live  in  part  of  the 
house,  and  rent  some  of  the  rooms  for  more 
than  enough  to  support  your  family." 

Appellee  answered  the  above  letter,  and 
stated  that,  if  the  title  to  the  10-room  house 
referred  to  in  Harlow's  letter  was  good,  he 
would  exchange  his  farm  for  the  equity  in 
the  Kansas  City  property,  provided  the 
$3,450  mortgage  was  all  there  was  against 
the  place.  On  September  28,  1013,  Harlow 
answered  Wilson's  letter,  and  requested  him 
to  make  a  deed  to  the  Roosevelt  county  land 
and  to  send  it  to  Kansas  City,  Kan.,  so  that 
the  exchange  of  deeds  might  be  made.  A 
short  while  after  Wilson  had  received  the 
letter  of  acceptance  from  Harlow,  a  neighbor 
of  Wilson,  Mr.  Longsine,  who  also  was  on  a 
deal  to  exchange  property  for  Kansas  City 
property  through  the  agency  of  the  said  Har- 
low, started  to  Kansas  City,  Kan.,  to  close 
up  his  deal.  Appellee,  W^ilson,  happened  to 
see  Longsine  at  Benson  post  office,  in  Roose- 
velt county,  and  as  Mr.  Longsine  was  going 
to  Kansas  City,  anyway,  Wilson  requested 
him  to  look  at  the  house  which  Harlow  had 
described  to  him  when  he  got  to  Kansas  City. 
Longsine  went  to  Kansas  City,  Kan.,  and  re- 
turned to  New  Mexico  in  a  few  days,  and  re- 
ported to  Wilson  that  the  house  was  a  big 
house,  but  he  did  not  see  the  inside  of  it, 
as  it  was  locked  up.  The  report  of  Longsine 
to  Wilson,  however,  was  made  after  Wilson's 
proposition  to  exchange  had  been  accepted 
[426]  by  Harlow;  but  the  deed  from  Wilson 
to  Robinson  was  not  made  until  after  Long- 
sine had  returned. 

After  deeds  had  been  exchanged,  Wilson  re- 
moved to  the  property  in  Kansas  City,  Kan., 
on  the  22d  day  of  November,  1913.  Wilson 
testified  that  he  found,  upon  examining  the 
property,  that  the  house  was  not  modern, 
that  it  had  no  heating  plant  or  electric  lights, 
and  that  the  house  was  very  much  out  of 
repair  in  various  ways;  that  the  house  was 


not  centrally  located;   that  the  house  was 
some  mile  and  a  half  north  of  the  courthouse, 
and    the    courthouse    was    something    more 
than  a  mile,  or  perhaps  two  miles,  north  of 
the  center  of  the  city.     Appellee  found  that 
the  house  would  not  rent  for  $60,  as  had 
been   represented,   and   that  about   $20   per 
month  was  its  reasonable  rental  value;  that 
the   house   was  not  suitable   for  a  rooming 
or  boarding  house  as  it  was  too  far  from  the 
business  part  of  the  city;  that  he  also  made 
an  investigation  as  to  the  mortgage  within 
three  or  four  days  after  he  reached  Kansas 
City;  that  he  inquired  of  Harlow  w^here  the 
notes  were,  stating  that  he  wanted  to  pay 
the  interest  on  them,  and  that  he  went  to 
the  bank  and  saw  Mr.  Brokaw,  cashier  of  the 
Commercial  National  Bank,  and  advised  him 
that  he  wanted  to  pay  the  interest  on  the 
notes;  that  ^Ir.  Brokaw  told  appellee  that  he 
could    not    accept    the    interest,    that    there 
was  a  peculiar  situation  concerning  the  notes 
and  mortgage,  and  that  they  would  have  to 
close  it  up;  that  appellee  offered  Brokaw  the 
interest,  but  he  declined  it;  that  Wilson  re- 
turned to  Harlow's  office,  after  Brokaw  had 
refused  to  accept  the  interest  on  the  mort- 
gage, and  told  Harlow  that  the  bank  would 
not  accept  the  interest;  that  appellee  made 
inquiry  of  Harlow   for  J.   Robinson   at  the 
time,  but  tliat  Harlow  did  not  disclose  the 
whereabouts  of   Robinson,   but  said  he  was 
out  of  the  city;  that  appellee  made  various 
efforts  and  inquiries  to  find  the  whereabouts 
of  Robinson,  but  could  find  no  trace  of  him. 
Mr.  Young,  who  had  deeded  the  Kansas  City 
property  to   J.   Robinson,   stated  to  Wilson 
that  he  had  never  seen  Robinson,  and  did  not 
know  w^here  he  was,  and  did  not  know  there 
was  such  a  man. 

[427]  Appellee  testified  that  Harlow  held 
him  back  from  making  an  investigation  of  the 
property,  and  that  he  did  not  learn  the  real 
value  of  the  property  until  a  newspaper 
correspondent  boarding  with  him  referred 
him  to  a  reliable  real  estate  firm,  who  told 
him  what  the  property  was  worth;  that  he 
learned  from  this  real  estate  firm  that  the 
equity  in  the  property  was  of  no  value,  that 
it  would  not  pay  off  the  mortgage;  that,  up 
until  the  time  the  appellee  learned  the  real 
value  of  the  property,  Harlow  had  assured 
him  that  he  would  take  care  of  it,  and  that 
everything  would  be  all  right.  As  soon  a^ 
appellees  learned  the  real  condition  of  the 
property,  they  tendered  back  to  appellants 
a  deed  to  the  said  Kansas  City  property,  and 
demanded  that  Harlow  procure  a  deed  back 
to  them  of  the  Roosevelt  county  property 
which  they  had  deeded  to  Robinson.  Harlow 
declined  to  do  this,  and  this  suit  for  oan- 
cellation  followed. 

The  first  complaint  herein  named  only  J. 
Robinson  as  defendant.  After  the  complaint 
was  filed,  a  deed  was  filed  for  record  in  Roose- 
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▼elt  county,  bj  which  J.  Robinson  purported 
to  convey  the  real  estate  to  M.  C.  Carpenter. 
Thereafter  an  amended  complaint  was  filed, 
which  joined  Carpenter  as  a  party  defendant, 
and  sought  cancellation  of  the  deed  from 
Robinson  to  Carpenter,  as  well  as  the  deed 
from  appellee  to  Robinson.  Both  defendants 
appeared  by  attorney,  but  neither  testified 
in  the  case.  All  the  material  evidence  of- 
fered on  behalf  of  the  defendant  was  the  tes- 
timony of  Plarlow,  the  agent  through  whom 
the  trade  was  made.  In  fact,  from  the  evi- 
dence in  the  record,  it  is  reasonably  apparent 
that  no  such  person  as  J.  Robinson  ever 
owned  the  Kansas  City  real  estate,  and  that 
the  name  was  assumed  by  Harlow  for  the 
purpose  of  aiding  him  in  carrying  out  his 
fraudulent  scheme.  Carpenter  was  the  son- 
in-'law  of  Harlow,  and  Harlow  testified  that 
Carpenter  paid  Robinson,  as  a  consideration 
for  the  Roosevelt  county  land,  in  the  follow- 
ing manner:  That  he  surrendered  to  Robin- 
son a  note  of  $1,000  which  he  held  against 
Robinson,  and  that  he  also  turned  over  to 
him  some  Colorado  mining  stock.  Whether 
either  the  note  or  the  mining  stock  had  any 
value  is  not  disclosed  by  the  evidence.  Thf 
trial  [428]  court  found,  among  other  facts, 
that  Harlow  misrepresented  the  Kansas  City 
property  in  various  particulars — ^among  oth- 
ers, as  to  its  rental  value,  its  location,  that 
it  was  modern,  as  represented,  and  that  the 
holder  of  the  mortgage  would  not  permit  it 
to  run  indefinitely,  so  long  as  the  interest 
was  paid.  He  also  found  that  Carpenter 
was  not  an  innocent  purchaser  for  value,  and 
that  appellee  had  tendered  back  to  Robinson 
the  consideration  which  he  received,  and,  up- 
on such  findings,  entered  a  decree  cancelling 
the  deeds  in  question,  irom  which  appellants 
prosecute  this  appeal. 

The  first  question  to  be  considered  is  the 
allied  error  on  the  part  of  the  trial  court 
in  finding  that  Carpenter  was  not  an  innocent 
purchaser,  for  value,  and  without  notice,  of 
the  Roosevelt  county  land.  The  court  was 
probably  amply  justified  by  the  evidence  in 
making  this  finding,  without  reference  to  the 
right  of  appellant  Carpenter  to  assert  and 
prove  that  he  was  an  innocent  purchaser  for 
value,  in  view  of  the  fact  that  his  deed,  al- 
though alleged  to  have  been  executed  some 
time  in  November,  1013,  was  not  filed  for 
record  with  the  county  clerk  of  Roosevelt 
county  until  some  time  in  April,  long  after 
this  suit  had  been  instituted  and  notice  of 
lis  pendens  had  been  filed.  There  was  suffi- 
cient evidence  to  establish  the  fact  that  J. 
Robinson  was  a  fictitious  person,  and,  this 
being  true.  Carpenter  could  not  well  have 
paid  value  for  the  land,  for  his  father-in-law, 
Harlow,  testified  that  Carpenter  surrendered 
to  Robinson  a  promissory  note  which  he  held 
against  Robinson  for  $1,000  and  turned  over 


to  him  some  mining  stock.  Now,  if  no  such 
person  as  J.  Robinson  existed.  Carpenter 
must,  under  the  evidence,  have  known  such 
facts,  and  thus  knew  and  became  a  party  to 
the  scheme  to  defraud. 

But  the  case  can  be  affirmed  on  other 
grounds;  hence  the  facts,  so  far  as  Carpenter 
is  concerned,  do  not  require  further  discus- 
sion. Section  4261,  Code  1915,  provides  for 
the  filing  of  m  lis  pendens  notice,  and  states 
that: 

''Any  person  whose  conveyance  or  incum- 
brance is  subsequently  executed,  mr  subse- 
qumtly  registered  shall  be  considered  a  sub- 
sequent purchaser  or  incumbrancer,  and  shall 
[428]  be  bound  by  all  the  proceedings,  taken 
after  the  filing  of  such  notice,  to  the  same 
extent  as  if  he  was  made  a  party  to  the  said 
action." 

Section  4786,  Code  1915,  provides  for  the 
recordation  of  all  instruments  affecting  real 
estate  in  the  office  of  the  county  clerk  of 
the  county  in  which  the  real  estate  affected 
thereby  is  situate.  By  section  4791,  id.,  it 
is  provided: 

''None  of  said  writings  shall  be  valid,*  ex- 
cept to  the  parties  interested  and  those  who 
have  actual  notice  of  the  same,  until  it  shall 
be  deposited  in  the  office  of  the  clerk  to  be 
registered." 

It  is  not  claimed  that  the  appellee  had 
actual  notice  of  this  deed;  hence  this  phase 
of  the  question  need  not  be  considered.  Car- 
penter's deed  was  not  deposited  in  the  office 
of  the  clerk  of  Roosevelt  county  to  be  regis- 
tered until  long  after  the  lis  pendens  notice 
was  filed;  hence,  under  the  plain  language 
of  the  statute,  he  is  to  be  considered  a 
a  subsequent  purchaser,  and  necessarily  is 
charged  with  notice  of  the  fact  that  his 
grantor's  title  was  attacked  in  this  action; 
hence  he  must  stand  or  fall  with  his  grantor. 
In  21  Am.  k  £ng.  Enc.  of  Law,  (2d  ed.) 
652,  it  is  said: 

"Under  those  recording  acts  which  declare 
conveyances  invalid  against  all  persons  ex- 
cept the  parties  thereto  and  persons  having 
notice  thereof,  unless  recorded,  and  not 
merely  against  subsequent  bona  fide  pur- 
chasers or  incumbrancers,  one  who  takes  but 
does  not  record  a  conveyance  prior  to  the 
lis  pendens  is  a  pendente  lite  purchaser." 

Under  the  terms  of  our  statute  the  appel- 
lant Carpenter  falls  squarely  within  this 
rule;  hence  was  a  pendente  lite  purchaser, 
and  is  chargeable  with  notice.  In  the  case  of 
Collingwood  v.  Brown,  106  N.  C.  362,  10  S.  E. 
868,  the  court,  in  construing  a  statute  almost 
identical  with  our  section  4261,  quoted  su- 
pra, said: 

"We  do  not  deem  it  necessary,  however,  to 
enter  into  an  elaborate  discussion  of  the 
various  decisions  upon  the  question,  but  will 
content  ourselves  with  quoting  the  language 
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of  Mr.  Bennett  (section  302),  whose  conclu- 
sion, we  think,  is  more  in  harmony  with  the 
spirit  of  our  registry  laws  as  construed  by 
this  court.  He  says  that  until  the  deed  is 
recorded,  [430]  *It  is  as  though  no  convey- 
ance were  made.  By  the  registry  laws,  it 
only  becomes  etFective  by  filing  for  record 
or  registration.  If,  at  the  time  it  is  so  filed 
for  record,  there  is  a  pending  suit,  the  hold- 
er of  such  a  deed  previously  withheld  from 
the  record  is  a  pendente  lite  purchaser.  He 
stands  upon  no  better  ground  than  he  would 
have  occupied  if  his  deed  were  executed  at 
the  moment  of  its  recording.  The  question 
is  whether,  at  the  time  the  law  determines 
lis  pendens  commences,  it  had  become  eflfec- 
tive  upon  the  property  involved.  If  the  re- 
cording laws  make  the  deed  void  as  to  such 
claimant  before  record,  the  lis  pendens  had 
become  eflfective  upon  the  property.  This 
is  the  substance  of  the  ruling  in  both  the 
cases  of  Norton  v.  Birge,  35  Conn.  250,  and 
Hoyt  V.  Jones,  31  Wis.  397,  and  the  reason- 
ing of  those  courts,  as  well  as  that  of  Jus- 
tice Dickey,  in  Grant  v.  Bennett,  96  111.  613, 
seeftis  to  me  unanswerable.' " 

To  the  same  effect,  construing  similar  stat- 
utes, see  Norton  v.  Birge,  35  Conn.  250;  Ay- 
rault  V.  Murphy,  54  N.  Y.  203;  Smith  v. 
Hodsdon,  78  Me.  180,  3  Atl.  276;  Myers  v. 
Jones,  61  Kan.  191,  59  Pac.  275;  Smith  v. 
Worster,  69  Kan.  640,  64  Pac.  676,  68  Am. 
St.  Rep.  385. 

Carpenter  being  a  pendente  lite  purchas- 
er, he  acquired  no  better  title  than  his  vendor 
had;  hence  we  are  required  to  pass  upon  the 
question  as  to  whether  the  evidence  war- 
ranted the  finding  by  the  court  that  Harlow, 
agent  of  the  supposed  J.  Robinson,  by  fraud- 
ulent representation  of  material  facts,  in- 
duced appellee  to  exchange  his  farm  for 
the  Kansas  City  property.  Two  considera- 
tions justified  this  finding,  and,  while  there 
were  probably  other  material  false  represen- 
tations, they  need  not  be  considered.  These 
were:  First,  that  the  house  was  centrallv 
located;  and,  second,  that  it  had  a  rental 
value  of  $60  per  month.  In  considering  these 
representations,  it  must  be  remembered  that 
appellee  resided  perhaps  1,000  miles  distant 
from  the  property;  that  he  was  unacquainted 
with  Kansas  City,  and  knew  nothing  per- 
sonally as  to  either  the  location  or  rental 
value  of  the  property.  It  is  true  that,  after 
he  had  agreed  to  exchange  properties  with 
Harlow,  he  asked  a  friend  who  was  going  to 
Kansas  City  on  other  business  to  look  at 
this  property;  but  his  friend  did  not  know 
as  to  whether  the  property  was  centrally  lo- 
cated, or  as  to  its  rental  value.  Upon  these 
facts  it  is  clear  that  he  relied  solely  upon 
the  representations  made  by  Harlow. 

[431]  In  a  case  note  to  the  case  of  Ballard 
v.  Lyons,  38  L.R.A  (N.S.)  301,  the  author 
of  the  note  says: 


^fisrepresentations,  as  to  the  location  of 
real  estate,  whether  made  innocently  or  with 
a  fraudulent  intent,  entitled  a  person  acquir- 
ing the  land,  relying  upon  the  statements,  to 
rescind  the  transaction  and  recover  the 
amount  paid  by  him  on  the  purchase  price." 

This  text  is  supported  by  numerous  cases 
from  many  states;  hence  it  would  appear 
that  upon  this  one  phase  of  the  case  alone 
the  court  was  justified  in  making  the  finding 
of  which  appellant  complains.  But  there  is 
still  another  material  representation,  which 
likewise  was  false,  upon  which  appellee  was 
justified  in  relying,  viz.,  as  to  the  rental 
value  of  the  property.  The  evidence  clearly 
shows  that  the  maximum  rental  value  of 
the  property  was  not  to  exceed  $20  per  month, 
and  that  such  fact  was  known  to  Harlow  at 
the  time  he  represented  otherwise  to  appellee. 

A  willful  misrepresentation  by  a  vendor, 
aflirming  that  the  rental  value  of  property 
sought  to  be  exchanged  or  sold  was  greater 
than  in  truth  it  was,  where  the  truth  in  re- 
gard to  such  representation  was  unknown  to 
the  purchaser,  and  where,  under  the  circum- 
stances, he  was  justified  in  relying  upon  such 
representation,  constitutes  actionable  fraud. 
Hecht  V.  Metzler,  14  Utah  408,  48  Pac.  37, 
60  Am.  St.  Rep.  906.  In  the  case  of  Speed 
V.  Hollingsworth,  54  Kan.  436,  38  Pac.  496, 
the  court  said: 

"The  trend  of  the  decisions  of  the  courts 
to  this  and  other  states  is  towards  the  just 
doctrine  that  where  a  contract  is  induced  by 
false  representations  as  to  material  existent 
facts,  which  are  made  with  the  intent  to  de- 
ceive, and  upon  which  the  plaintiff  r^ied, 
it  is  no  defense  to  an  action  for  rescission, 
or  for  damages  arising  out  of  the  deceit,  that 
the  party  to  whom  the  representations  were 
made  might,  with  due  diligence,  have  dis- 
covered their  falsity,  and  that  he  made  no 
searching  inquiry  into  facts.  *It  matters  not,* 
it  has  well  been  declared,  *that  a  person  mis- , 
led  may  be  said  in  some  loose  sense  to  have 
been  negligent.  .  .  .  For  it  is  not  just 
that  a  man  who  has  deceived  another  should 
be  permitted  to  say  to  him,  '*You  ought  not 
to  have  believed  or  trusted  me,"  or  **You 
were  yourself  guilty  of  negligence." '  Big. 
Fraud,  623,  628,  534;  Kerr,  Fraud  &  ^I.  80, 
81;  Stevens  v.  Matthewson,  supra  [45  Kan. 
594,  26  Pac.  38];  Davis  v.  Jenkins, 
[432]  supra  [46  Kan.  19,  26  Pac.  459]; 
Wickham  v.  Grant,  28  Kan.  517;  Pomeroy 
V.  Benton,  57  Mo.  531;  Wannell  v.  Kem,  57 
Mo.  478;  Redgrave  v.  Hurd,  20  Ch.  Div.  1; 
Fargo  Gas,  etc.  Co.  v.  Fargo  Gas,  etc.  Co. 
[4  N.  D.  219]  59  N.  W.  1066  [37  L.R.A. 
593],  and  cases  cited;  Simar  v.  Canaday,. 
53  X.  Y.  306  [13  Am.  Rep.  523] ;  Schumaker 
v.  Mather,  133  N.  Y.  590  [30  N.  E.  755]; 
Redding  v.  Wright  [49  Minn.  322]  51  N.  W. 
1056:  (1892)  Ledbetter  v.  Davis,  121  Ind. 
119   [22  X.  E.  744];  Gordon  v.  Parmelee,  2. 
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Allen  <Mas9.)  212;  Mooney  ▼.  Miller,  102 
Ma«B.  217;  Chatham  Furnace  Go.  v.  Moffatt» 
147  Mass.  403  [18  N.  E.  168,  9  Am.  St  Rep. 
727] ;  Erickaon  v.  Fisher  [51  Minn.  300]  53 
K.  W.  638;  Campbell  ▼.  SYankem,  65  Ind. 
601." 

Appellant  argues,  at  some  length,  alleged 
error  on  the  part  of  the  court  in  excluding 
proffered  evidence  as  to  the  value  of  the 
Roosevelt  county  farm,  but  under  the  plead- 
ings this  question  was  not  at  issue  in  the 
eaae.  Hence  no  error  waa  committed  in  eK- 
cluding  the  evidence. 

Finding  no  error  lA  the  record,  and  the 
judgment  being  clearly  right  under  the  facta 
in  evidence,  the  judgment  will  be  affirmed; 
and  it  is  so  ordered. 

Hanna  and  Parker,  JJ.,  concur. 
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I.  Burchaser    After    Cotntnencement    of 

Action, 

1.   G£>'EBALLT. 

It  may  be  stated  as  a  general  rule  that 
one  who  acquires  an  interest  in  property,  the 
subject  of  litigation  in  an  action  which  has 
become  lis  pendens,  from  either  of  the  parties 
or  their  privies  is  a  purchaser  pendente  lite. 


and  his  rights  in  the  property  are  governed 
by  the  rules  applicable  to  such  purehaaea. 
The  rule  is  sufficiently  broad  to  coyer  all 
methods  of  acquisition  of  property,  whether 
by  purchase,  mortgage,  by  process  of  law  or 
any  other  method,  provided  the  interest  is 
acquired  from  a  party  to  the  action  or  Ms 
privy  and  after  the  action  has  become  lis 
pendens.  See  the  cases  cited  throughout  this 
note. 

The  doctrine  of  lis  pendens  was  stated  gen- 
erally by  the  court  in  Roberta  v.  Cardwell, 
154  Ky.  483,  Ann.  Oas.  1915C  515,  157  S. 
W.  711,  as  follows:  ''The  doctrine  of  lis 
pendens  as  to  persons  and  property  within 
its  operation  is  that  the  court  having  juris- 
diction of  tiie  suit  or  action  is  entitled  to 
proceed  to  the  final  exercise  of  that  juria^ 
diction,  and  that  it  is  beyond  the  power  of 
any  of  the  parties  to  the  action  to  prevent 
its  doing  so  by  any  transfer  or  other  act  made 
or  done  after  the  service  of  the  writ  or  the 
happening  of  such  other  act  as  may  be  neces- 
sary to  the  conunenoement  of  lis  pendens.  If 
any  of  the  parties,  after  the  lis  pendens  has 
become  operative,  attempts  any  transfer  of 
the  subject-matter  of  the  litigation,  or  to 
create  any  incumbrance  or  charge  against  tt, 
or  to  deliver  possession  of  it  to  another,  the 
action  or  suit  may  proceed  without  taking 
any. notice  whatever  of  such  transfer,  incum- 
brance or  change  in  possession,  and  the  final 
judgment  or  decree,  when  entered,  may  be 
carried  into  effect  notwithstanding  the  at- 
tempted dealing  with  the  subject-matter 
thereof." 

So  in  Jones  v.  Williams,  155  N.  C.  179,  71 
8.  E.  222,  36  L.R.A:(N.S.)  426,  the  court, 
quoting  the  early  English  authorities,  stated 
the  rule  as  follows:  "Lord  Bacon  stated  the 
common-law  rule  to  be  that  no  decree  bindeth 
any  that  cometh  in  bona  fide  by  conveyance 
of  the  defendant  before  the  bill  exhibiteth, 
and  is  made  no  party,  neither  by  bill  or 
order:  but  when  he  comes  in  pendente  lite, 
and  while  the  suit  is  in  full  prosecution,  and 
without  any  order  of  allowance  or  privity 
by  the  court,  then  regularly  the  decree  bind- 
eth. This  rule  had  its  origin  in  the  civil 
law,  and  was  pungently  stated  in  the  legal 
maxim,  pendente  Ute,  nihil  innovetur,  4 
Bacon's  Works,  p.  515.  Sir  William  Grant 
said'  in  Bishop  of  Winchester  v.  Paine,  11 
Ves.  Jr.  194,  201,  that  *he  who  purchases 
during  the  pendency  of  the  suit,  is  bound  by 
the  decree  that  may  be  made  against  the  per- 
son from  whom  he  derives  the  title;  the  liti- 
gating parties  are  exempted  from  the  neces- 
sity of  taking  any  notice  of  a  title  so 
acquired;  as  to  them  it  is  as  if  no  such  title 
existed,  otherwise  suits  would  be  intermina- 
ble, or,  which  would  be  the  same  in  effect, 
it  would  be  the  pleasure  of  one  party  at  what 
period  the  suit  should  be  determined.  The 
rule  may  sometimes  operate  with  hardship. 
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but  general  conveDience  requires  it/  .  .  . 
It  may  therefore  be  taken  as  well  settled  that 
a  judgment  in  an  action  in  rem  or  one  to 
foreclose  a  mortgage  binds  not  only  the  par- 
ties actually  litigating  ahd  their  privies,  but 
also  all  others  claiming  or  deriving  title 
under  them  by  a  transfer  pendente  lite." 

In  Whiting  v.  Beebe,  12  Ark.  421,  the  court 
defined  a  purchaser  pendente  lite  and  stated 
the  rule  applicable  to  such  a  transfer  as 
follows:  ''A  purchaser  pendente  lite  is  one 
who  by  purchase  acquires  an  interest  in  the 
matter  in  litigation  pending  the  suit.  The 
reason  of  the  rule  is  that  if  a  transfer  of 
interest  pending  the  suit  was  to  be  allowed 
to  affect  the  proceedings,  there  would  be  no 
end  to  litigation;  for  as  soon  as  the  new 
party  was  brought  in  he  might  transfer  it 
to  another,  and  render  it  necessary  to  bring 
that  other  before  the  court;  so  that  if  this 
interference  be  allowed  a  suit  might  be  inter- 
minable." 

The  fact  that  the  purchaser  is  a  corpora- 
tion organized  in  another  state  does  not  re- 
lieve it  from  the  rule  which  governs  pur- 
chasers of  property  pending  litigation  over 
the  title.  Whiteside  v.  Haselton,  110  U.  a 
296,  4  8.  Ct.  1,  28  U.  S.  (L.  ed.)  152;  Moiud 
City  Co.  V.  Castleman,  177  Fed.  510.  But 
it  has  been  held  that  the  pendency  of  an 
action  in  another  state  did  not  operate  to 
render  a  purchaser  in  New  York  subject  to 
the  rules  governing  a  purchaser  pendente  lite. 
Holbrook  v.  New  Jersey  Zinc  Co.  57  N.  Y.  616. 

In  Hopkins  v.  McLaren,  4  Cow.  (N.  Y.) 
667,  it  was  held  that  a  mortgagee  who  had 
assigned  the  mortgage  conditionally  was  not 
a  purchaser  pendente  lite  because  of  his  re- 
acquisition  of  the  mortgage  on  a  breach  of 
the  condition,  although  subsequent  to  an  ac- 
tion by  the  mortgagor  against  the  assignee. 

Where  a  bill  is  dismissed  on  the  motion 
of  the  complainant  without  adjudication,  a 
purchaser  pending  the  suit  is  not  chargeable 
as  a  purchaser  pendente  lite.  Allison  v. 
Drake,  145  111.  500,  32  N.  E.  537,  wherein 
the  court  said:  'The  doctrine  of  lis  pendens 
rests  upon  the  legal  necessity  of  subjecting 
to  tlie  final  decree  all  rights  acquired  pen- 
dente lite  without  pausing  to  bring  parties 
acquiring  such  rights  into  court  and  to  make 
them  parties  to  the  litigation,  and  it  conse- 
quently has  no  place  where  there  is  no  ad- 
judication and  no  decree,  and  the  bill  is  vol- 
untarily abandoned  or  dismissed  by  the  com- 
plainants." 

A  purchaser  from  a  receiver  during  the 
pendency  of  the  action  has  been  held  to  be  a 
purchaser  pendente  lite.  Brachtendorf  v. 
Kehm,  72  III.  App.  228. 

2.  Purchaser  from  Plaintiff. 

While  it  is  true  that  the  great  majority  of 
the  cases  in  which  the  doctrine  of  lis  pendens 


has  been  appealed  to  in  order  to  prevent  the 
subject  of  litigation  from  being  lost  to  the 
litigants,  have  been  cases  wherein  the  defend- 
ant conveyed  the  property  pendente  lite,  the 
rale  ia  not  confined  to  conveyances  by  the 
defendant.  It  is  held  in  many  cases  that  the 
rule  is  equally  applicable  to  conveyances  by 
the  plaintiff,  particularly  where  the  defend- 
ant's rights  in  the  property  are  affirmatively 
asserted. 

England, — Bellamy  v.  8abine,  1  De  G.  &  J. 
566,  3  Jur.  N.  S.  043,  44  £ng.  Reprint  Rep. 
842;  Eades  v.  Harris,  1  Y.  &  C.  Cli.  230, 
distinguiahed  in  Solomon  v.  Solomon,  13  Bim. 
516. 

United  States. — Kinney  v.  Consolidated 
Virginia  Min.  Co.  4  Sawy.  382,  14  Fed.  Cas. 
No.  7,827 ;  Warren  County  v.  ilarcy,  97  U. 
S.  96,  24  U.  S.  (L.  ed.)  977;  Bowen  v. 
Clymer,  79  Fed.  53,  52  U.  S.  App.  1,  24  C. 
C.  A.  446;  Martin  v.  Baldwin,  19  Fed.  340. 
See  also  Union  Trust  Co.  v.  Southern  Inland 
Nav.  etc.  Co.  130  U.  S.  565,  9  S.  Ct.  606,  32 
U.  S,  (L.  ed.)  1043. 

Alahama.^Tubh  v.  Fort,  58  Ala.  277; 
Stein  V.  McGrath,  128  Ala.  175,  30  So.  792. 

CaZi/omio.— Welton  v.  Cook,  61  Cal.  486, 
explanning  Cor  win  v.  Bensley,  43  Cal.  253. 

Connecticut. — Pond  v.  Clark,  24  Conn.  370. 

Georgia. — Hamby  Mountain  Gold  Mines  ▼. 
Calhoun  Land,  etc.  Co.  83  Ga.  311,  9  S.  £. 
831 ;  Bridger  v.  Exchange  Bank,  126  Ga.  821, 
56  S.  E.  97,  115  Am.  St.  Rep.  118,  8  L.RJL 
(N.S.)    463. 

Illinois, — Gilman  v.  Hamilton,  16  111.  225; 
Hurd  V.  Case,  32  111.  45,  83  Am.  Dec.  249; 
Dickson  v.  Todd,  43  111.  504. 

Iowa. — Olson  v.  Leibpke,  110  la.  594,  81 
N.  W.  801,  80  Am.  St.  Rep.  327. 

Kwnsas. — See  Wilkinson  v.  Elliott,  43  Kan. 
590,  23  Pac.  614,  19  Am.  St.  Rep.  158. 

Kentucky.— T&Wyott  v.  Bell,  5  B.  Mon.  320, 
43  Am.  Dec.  126;  Kellor  v.  SUnley,  86  Ky. 
240;  Smith  v.  Allen,  108  Ky.  368,  56  S.  W. 
530.  See  also  Clark  v.  Farrow,  10  B.  Mon, 
446,  52  Am.  Dec.  552. 

if aitM?.-— Berry  v.  Whitaker,  58  Me.  422. 

Massachusetts. — Borrowscale  v.  Tut  tie,  5 
Allen  377. 

Minnesota, — ^Rogers  v.  Holyoke,  14  Minn. 
220;  Jorgenson  v.  Minneapolis,  etc.  R.  Co.  25 
Minn.  206. 

Mi-8»ouri. — ^Turner  v.  Edmonston,  210  Mo. 
411,  109  S.  W.  33,  124  Am.  St.  Rep.  739,  212 
Mo.  377,  110  S.  W.  1076.  See  also  O'ReiUy 
V.  Nicholson,  45  Mo.  160;  Burnham  v.  Smith, 
82  Mo.  App.  35. 

\eio  Hampshire. — Cole  v.  Winnipisseogee 
Lake  Cotton,  etc.  Mfg.  Co.  54  N.  H.  242. 

Neic  York, — Moss  v.  New  York  El.  R.  Co. 
27  Abb.  N.  Cas.  318,  17  N.  Y.  S.  586. 

0/tio.— Brundage  v.  Biggs,  25  Ohio  St.  G52. 

Oregon. — Walker  v.  Goldsmith,  14  Ore.  125, 
12  Pac.  537. 
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RmmBfflvoMia, — ^DoTey's  Appeal,  97  Pa.  St 
163. 

Tempos. — Lee  v.  Salinas,  15  Tex.  49fi; 
Hearne  v.  Erhard,  33  Tex.  00. 

WoithingtoH. — Trumball  v.  JefTerson  Coun- 
ty, 60  Wash.  470,  111  Pac.  559,  140  Am.  St. 
Rep.  943. 

West  Ftr^iiwo.— Gillespie  v.  Bailey,  12  W. 
Va.  70,  20  Am.  Rep.  445;  Zane  v.  Fink,  18 
W.  Va.  693. 

In  Nelson  ▼.  RatKff,  72  Miss.  656,  18  So. 
4S7y  the  conrt  said:  "In  its  origin  the  rule 
seems  to  have  been  applicable  only  to  those 
who  purchased  from  the  defendant,  and  now 
its  most  usual  operation  will  be  found  in  such 
cases.  Tn  proper  cases,  however,  it  is  equally 
applicable  as  against  a  purchaser  from  the 
plaintiff." 

So  in  Warren  County  v.  Marcy,  97  U.  S. 
96,  24  U.  S.  (L.  ed.)  977,  it  waS  said:  "It 
is  a  general  rule  that  all  persons  dealing 
with  property  are  bound  to  take  notice  of  a 
suit  pending  with  regard  to  the  title  thereto, 
and  will,  on  thair  peril,  purchase  the  same 
from  any  of  the  parties  to  the  suit." 

In  Houston  v.  Timmerman,  17  Ore.  499,  21 
Pac.  1037,  11  Am.  St.  Rep.  848,  4  L.R.A.  716, 
the  court  said :  "The  general  proposition  that 
one  who  purchases  of  either  party  to  the 
suit  the  subject-matter  of  the  litigation  after 
the  court  has  acquired  jurisdiction  is  bound 
by  the  judgment  or  decree,  whether  he  pur- 
chased for  a  valuable  consideration  or  not, 
and  without  any  express  or  implied  notice  in 
point  of  fact,  is  sustained  by  many  authori- 
ties." 

In  North  Carolina  the  contrary  rule  was 
specifically  laid  down  in  Taylor  v.  Kelly,  56 
N.  C.  240,  the  court  holding  that  the  doctrine 
was  limited  to  purchases  from  a  defendant, 
ilowever,  in  Rollins  v.  Henry,  78  N.  C.  342, 
the  court  stated  that  a  purchaser  from  any 
of  the  parties  to  the  litigation  was  a  pur- 
chaser pendente  lite,  although  in  that  case 
the  spocilic  sale  under  consideration  was  made 
by  the  defendant. 

3.  PUECHASEB  FBOM  DeFBNDA:^T. 

With  respect  to  purchases  from  the  defend- 
ant it  is  universally  held  that  a  purchaser 
of  property,  the  subject  of  litigation,  from 
the  defendant  in  the  action  is  a  purchaser 
pendente  lite  and  as  such  is  bound  by  the 
decree  or  judgment  in  the  suit  to  the  same 
extent  to  which  the  defendant  would  have 
been  bound.  Thus  in  Whitney  v.  Higgins,  10 
Cat.  517,  70  Am.  Dec.  748,  it  was  said: 
'*When  a  defendant  to  a  bill  in  chancery, 
alter  the  commencement  of  a  suit,  attempts 
to  alienate  or  conv^  the  subject-matter  of 
such  suit  by  voluntary  contract,  the  pur- 
chaser, it  is  believed,  need  not  be  made  a 
party  to  the  bill;  but  his  interest,  acquired 


pendente  IHe,  will  be  bound  by  the  event  of 
the  suit,  which  was  properly  commenced." 

In  Murray  v.  Ballon,  1  Johns.  Ch.  [JS.  Y.) 
566,  Chancellor  Kent  stated  the  doctrine  as 
follows:  "The  established  rule  is,  that  a  lis 
pendens,  duly  prosecuted,  and  not  collusive, 
is  notice  to  a  purchaser  so  as  to  affect  and 
bind  his  interest  by  the  decree.  .  .  .  It  is 
no  more  than  an  adoption  of  the  rule  in  a 
real  action  at  common  law,  where,  if  the 
defendant  aliens  after  the  pendency  of  the 
writ,  the  judgment  in  the  real  action  will 
overreach  such  alienation." 

In  Sherburne  v.  Strawn,  52  Kan.  39,  34 
Pac.  405,  it  was  said  of  a  sale  by  the  defend- 
ant in  a  replevin  suit:  "The  answer  shows 
that  at  the  time  W^hitney,  under  whom  the 
plaintiff  claims,  bought  the  mare  from  Hal- 
sey,  it  was  the  subject  of  litigation  in  a  suit 
then  pending,  and  held  under  a  redelivery 
bond  given  by  Halsey.  It  was  therefore  in 
custodia  legis,  and  all  parties  attenvpting  to 
purchase  any  interest  therein  wete  charge- 
able with  notice  of  the  rights  of  the  plaintiff 
in  that  action.  .  .  .  Halsey,  under  his 
redelivery  bond,  was  bound  to  turn  the  prop- 
erty over  to  Btrawn  in  case  judgment  should 
be  rendered  in  his  favor.  Ko  sale  by  him 
could  defeat  Strawn*s  rights,  nor  convey  to 
the  purchaser  any  greater  rights  than  he 
himself  had.  Nor  does  the  intervention  of 
an  intermediate  purchaser  between  Halsey 
and  the  plaintiff  alter  the  case.  The  plain- 
tiff, having  bought  the  property  which  was 
the  subject  of  litigation  at  the  time  of  his 
purchase  and  in  custodia  legis,  is'  bound  by 
the  final  judgment  of  the  court  in  which  the 
action  was  pending." 

In  Arnold's  Petition,  15  R.  I.  15,  23  Atl. 
31,  the  court  set  out  the  contention  of  the 
defendant  and  stated  and  applied  the  rule 
thereto  in  the  following  language:  "The  c^e- 
fendants  contend  tha.t  he  had  a  right,  not- 
withstanding the  pendency-  of  said  proceed- 
ings, to  convey  his  property  in  this,  or  in  any 
other  way  that  he  saw  fit;  and  that  to  hold 
to  the  contrary  would  result  in  a  great  hard- 
ship to  the  persons  against  whom  such  pro- 
ceedings are  commenced,  by  suspending  all 
business  transactions,  and  tying  up  all  their 
property  until  a  final  decree  should  be  made 
in  the  proceedings.  If  the  defendants*  posi- 
tion is  tenable,  it  is  practically  within  the 
power  of  a  defendant  to  render  any  proceed- 
ings against  him  under  this  statute  entirely 
nugatory.  For  he  has  only  to  dispose  of  the 
property  which  the  creditors  are  seeking  to 
reach,  by  making  some  sort  of  conveyance 
thereof,  pending  the  proceedings  against  him, 
and  thereby  leave  absolutely  nothing  for  the 
final  decree  to  operate  upon.  This  would  be, 
at  once,  a  fraud,  both  upon  the  creditors  and 
upon  the  law.  It  would  be  allowing  creditors 
to  pursue  the  shadow  only,  while  the  real 
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thing  sought  "would  cosstantly  elude  their 
grasp.  We  think  that  the  position  taken  by 
the  defendants  is  untenable,  and  that  the  doc- 
ti'ine  ot  lis  pendens  is  clearly  applicable  to 
the  proceedings,  namely,  that  the  voluntary 
alienation  of  property  pending  a  suit,  by  a 
defendant  therein,  is  not  permitted  to  affect 
the  rights  of  the  parties  to  the  suit ;  and  also 
that  every  person  purchasing  pendente  lite  is 
treated  as  a  purchaser  with  notice,  and  is 
subject  to  all  the  equities  of  the  persons 
under  whom  he  claims  in  privity." 

It  has  been  said  in  a  Mississippi  case  that 
the  doctrine  of  lis  pendens  in  its  origin 
seemed  to  have  been  applicable  only  to  those 
who  purchased  from  the  defendant  and  that 
now  its  most  usual  operation  would  be  found 
in  such  .cases.  Nelson  v.  Ratliff,  72  Miss. 
606,  18  So.  487. 

It  has  been  held  that  all  persons  entering 
into  the  possession  of  property  after  the  com- 
mencement of  an  action  for  the  recovery 
thereof  are^  in  the  absence  of  evidence  to  the 
contrary,  presumed  to  have  entered  under  the 
defendant  therein,  and  are  therefore  governed 
by  the  rules  applicable  to  purchasers  pendente 
Htej  Leese  v.  Clark,  29  Cal.  664;  Wetherbee 
v.  Dunn,  36  Cal.  147,  95  Am.  Dec.  166; 
Harrod  v.  Burke,  76  Kan.  909,  92>  Pac.  1128, 
123  Am.  St.  Rep.  179.  In  Hall  v.  Dexter,  3 
Sawy.  434,  11  Fed.  Cas.  No.  5,929,  the  rule 
was  stated  as  follows :  "Prima  facie  all  par- 
ties entering  after  suit  brought  are  in  pos- 
session in  subordination  to  the  defendant, 
and  are  liable  to  be  removed  equally  with 
him  by  the  writ.  No  alienation  or  abandon- 
ment by  him  of  the  premises,  and  the  entry 
by  another,  with  or  without  his  assent,  not 
having  a  title  antedating  the  commencement 
of  the  suit,  can  prejudice  the  plaintiff  in  his 
recovery.  This  doctrine  is  established  to  pre- 
vent collusive  transfers  from  defeating  the 
action.''  And  in  an  early  Kentucky  case  the 
rule  was  thus  stated:  "If  it  had  appeared 
that  the  appellees  had  been  in  possession,  not 
under  the  defendant  in  the  suit  in  which  the 
decree  was  pronounced,  but  in  virtue  of  a 
paramount  title,  they  would  no  doubt  have 
been  entitled  to  the  interposition  of  the  court 
in  their  favor.  But  they  have  not  shown  how 
they  claim,  and  in  the  absence  of  all  proof 
of  the  fact  we  cannot  presume  that  they  held 
under  such  title,  and  if  they  held  under  the 
defendant  in  the  suit,  whether  as  lessees  or 
as  purchasers,  as  it  appears  they  obtained 
the  pos.session  pending  the  suit,  the  decree  is 
unquestionably  obligatory  upon  them,  as  well 
as  the  defendant,  and  we  are  acquainted  with 
no  principle  or  practice  which  would  require 
a  scire  facias  to  be  served  on  them  before 
they  could  be  turned  out  of  possession." 
Long  V.  Morton,  2  A.  K.  Marsh.  39. 

See  also  the  following  cases  in  which  the 
general  rule  that  a  purchaser  from  a  defend- 


ant in  a  pending  action  takes  subject  to  the 
outcome  of  the  action  is  recognized  and  ap- 
plied: 

England,— ^SLTth  v.  Ward,  2  Atk.  174 ; 
Price  V.  Price,  35  Ch.  D.  297;  Metcalfe  v. 
Pulvertoft,  2  Ves.  &  B.  200. 

United  States. — Society,  etc.  v.  Hartland,  2 
Paine  536,  22  Fed.  Cas.  No.  13,155;  Miller 
V.  Sherry,  2  Wall.  237,  17  U.  S.  (L.  ed  ' 
827;  Tilton  v.  Cofield,  93  U.  S.  168,  23  U.  S. 
(L.  ed.)  858;  Ex  p.  South,  etc.  Alabama  R. 
Co.  96  U.  S.  221,  24  U.  S.  (L.  ed.)  355: 
Whiteseide  v.  Haselton,  110  U.  S.  206,  4 
S.  Ct.  1,  28  U.  S.  (L.  ed.)  152;  MelK-n  v. 
Moline  Malleable  Iron  Works,  131  U.  S.  352, 
9  S.  Ct.  781,  33  U.  S.  (L.  ed.)  178;  Lacas- 
sagne  v.  Chapuis,  144  U.  S.  119,  12  S.  Ct. 
659,  36  U.  S.  (L.  ed.)  368;  Stevens  v.  Rail- 
roads, 4  Fed.  97,  affirmed  114  U.  S.  664.  5 
S.  Ct.  974,  1098,  29  U.  S.  (L.  ed.)  281;  King 
V.  Davis,  137  Fed.  222,  affirmed  in  Blanken- 
ship  V.  King,  157  Fed.  676,  85  C.  C.  A.  348 ; 
Rickey  Land,  etc.  Co.  v.  Miller,  152  Fed.  11, 
81  C.  C.  A.  207;  Laporte  v.  Northern  Trust 
Co.  187  Fed.  20,  109  C.  C.  A.  74;  G.  &  C. 
Merriam  Co.  v.  Saalfield,  198  Fed.  369,  117 
C.  C.  A.  245,  extending  opinion  on  rehearing 
190  Fed.  927,  111  C.  C.  A.  517. 

Alabama, — Harris  v.  Caster,  3  Stew.  233; 
Chapman  v.  Gibbs,  51  Ala.  502;  Johnson  v. 
Gartman,  173  Ala.  290,  55  So.  906. 

Arkansas, — Pindall  v.  Trevor,  30  Ark.  249; 
Neff  V.  Elder,  84  Ark.  277,  105  S.  W,  260, 
120  Am.  St.  Rep.  67. 

California, — Gregory  v.  Haynes,  13  Cal. 
692,  21  Cal.  443;  Fogarty  v.  Sparks,  22  Cal. 
143;  Fox  V.  Stubenrauch^  2  Cal.  App.  88,  83 
Pac.  82;  Davidson  v.  All  Persons,  18  Cal. 
App.  723,  124  Pac.  570. 

Florida: — Elizabethport  Cordage  Co.  v. 
Whitlock,  37  Fla.  190,  20  So.  255. 

Georgia, — Ralston  v.  Field,  32  Ga.  453; 
Edwards  v.  Banksmith,  35  Ga.  213;  Ilamby 
Mountain  Gold  Mines  v.  Calhoun  Land,  etc. 
Co.  83  Ga.  311,  9  S.  E.  831;  Beardsley  v. 
Hilson,  94  Ga.  50,  20  S.  E.  272;  Woodburn 
V.  Smith,  108  Ga.  815,  34  S.  E.  167. 

Illinois. — Gilman  v.  Hamilton,  16  111.  225; 
Jackson  v.  Warren,  32  111.  331;  Dickson  v. 
Todd,  43  111.  604 ;  Getgen  v.  Ross,  47  111.  142, 
95  Am.  Dec.  468;  Alwood  v.  Mansfield,  59 
111.  496:  Ellis  v.  Sisson,  96  111.  105:  Cable  v. 
Ellis,  120  111.  136,  affirming  19  111.  App.  632; 
Norris  v.  He,  152  111.  190,  38  N.  E.  762,  43 
Am.  St.  Rep.  233;  Harding  v.  American  Glu-^ 
cose  Co.  182  111.  651,  65  N.  E.  677,  74  Am. 
St.  Rep.  189,  64  L.R.A.  738,  ^crit  of  error  dis- 
missed 187  U.  S.  651,  23  S.  Ct.  841,  47  U.  S. 
(L.  ed.)  349;  Meier  v.  Hilton,  257  111.  174, 100 
N.  E.  520;  Yates  v.  Smith,  11  111.  App.  459; 
Douglas  V.  Davies,  23  111.  App.  618;  Magnus- 
son  V.  Charlson,  32  111.  App.  580;  Mosier  v. 
Flanner-Miller  Lumber  Co.  66  III.  App.  630; 
Boulter  v.  Cunningham,  189  111.  App.  597. 
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Indiana. — ^Harlock  ▼.  Barnhizcr,  30  Ind. 
370;  Bibbter  ▼.  Walker,  69  Ind.  362. 

Jowa, — ^Rider  v.  Kelso,  53  la.  367,  6  N.  W. 
509. 

Kansas. — Myers  v.  Jones,  61  Kan.  191,  69 
Pae.  275:  Schmuek  y.  Missouri,  etc.  R.  Ca 
87  Kan.  152,  123  Pac.  887. 

Kentucky. — ^Debeli  v.  Foxwortfay,  9  B.  Mon. 
228;  8eibert  v.  Louisville,  125  Ky.  292,  101 
S.  W.  325;  Fletcher  v.  Wireman,  152  Ky. 
565,  153  8.  W.  982;  Roberts  v.  Cardwell,  154 
Ky.  483,  Ann.  Cas.  1916C  515,  157  8.  W.  711; 
Hall  Y.  Manns,  100  S.  W.  222,  30  Ky.  L.  Rep. 
1121. 

Louittiana. — ^Williams  v.  Drew,  47  La.  Ann. 
1622,  18  So.  623. 

Maine. — ^Hines  v.  Allen,  55  Me.  114,  92  Am. 
Dec.  574. 

Maryland. — Brown  v.  Wallace,  2  Bland 
585;  Schaferman  v.  O'Brien,  28  Md.  565,  92 
Am.  Dec.  708;  Bonlden  v.  Lanahan,  29  Md. 
201;  Hall  v.  Jack,  32  Md.  253. 

Massachusetts. — Borrowscale  v.  Tuttle,  5 
Allen  377. 

Minnesota. — Conkey  v.  Dike,  17  Minn.  457. 

Mississipfn. — ^McCutchen  v.  Miller,  31  Miss. 
63;  Willis  v.  Oattman,  53  Miss.  721. 

Missouri. — O'Reilly  v.  Nicholson,  45  Mo. 
160;  Jacobs  V.  Smith,  89  Mo.  673,  2  S.  W. 
13;  Idalia  Realty,  etc.  Go.  v.  Norman,  259 
Mo.  619,  168  8.  W.  749. 

Sew  Jersey. — ^Beeckman  v.  Montgomery,  14 
N.  J.  £q.  106,  80  Am.  Dec.  229;  Williams 
V.  Winans,  20  N.  J.  £q.  392;  Haughwout  v. 
Murphy,  22  N.  J.  Eq.  531;  Turner  v.  Houpt, 
5.3  N.  J.  Eq.  526,  33  Atl.  28;  Allen  v.  Morris, 
34  N.  J.  L.  159. 

Xew  York. — Craig  ▼,  Ward,  1  Abb.  App. 
Dec.  454,  af/irming  36  Barb.  377;  Harrington 
V.  Slade,  22  Barb.  161;  Weyh  v.  Boy  Ian,  62 
How,  Pr.  397,  affirmed  63  How.  Pr.  72;  Chap- 
man V.  West,  17  N.  Y.  125,  affirming  10  How. 
Pr.  367;  Shannon  v.  Pentx,  1  App.  Div.  331, 
37  N.  Y.  S.  304;  Parker  ▼.  Selye,  3  App. 
Div,  149,  38  N.  Y.  8.  164;  Leerburger  Y. 
Hennessey  Realty  Co.  154  App.  Div.  168,  138 
\.  Y.  S.  921. 

Xorth  Carolina, — McRary  v.  Fries,  57  N. 
C.  233;  Bryant  Timber  Co.  v.  Wilson,  151 
N.  C,  154,  65  S.  E.  932,  134  Am.  St.  Rep. 
982;  Jones  v.  Williams,  155  N.  C.  179,  71 
.S.  E.  222,  36  L.R.A.(N.S.)  426. 

Ohio. — ^Brundage  v.  Biggs,  25  Ohio  St.  652. 

Oklahoma. — Coblentz  v.  Cochran,  44  Okla. 
158,  143  Pac.  658;  8hufeldt  v.  Jefcoat,  50 
Okla.  790,  151  Pac.  595. 

Oregon. — Jennings  v.  Kieman,  35  Ore.  349, 
55  Pac,  443,  56  Pac.  72. 

Pennsylvania. — ^Welty  v.  Ruffner,  9  Pa.  St. 
224;  Diamond  v.  Lawrence  County,  37  Pa. 
St,  353,  78  Am.  Dec.  429. 

Rhode  Island. — Gardner  v.  Peckham,  13  R. 
I.  102. 

Virginia. — ^Lyne  v.  Wilson,  1  Rand.  .114; 
Hum  v.  Keller,  79  Va.  415. 


Washiington. — Parker  ▼.  Bttrwell,  69  Wash. 
386,  125  Pac.  151;  Hubbard  t.  Johnson,  89 
Wash.  310,  154  Pac.  457. 

West  VirginiiL. — Harmon  v.  Byram,  11  W. 
Va.  511;  O'Connor  v.  O'Connor,  45  W.  Va. 
354,  32  S.  E.  2^9;  Linn  v.  CoUins,  reported 
in  full,  post,  this  volume,  at  page  86. 

4.  Vendee  of  Pttbchaseb  Pexdente  Lite. 

Although  the  courts  generally  state  the 
rule  of  lis  pendens  to  be  applicable  to  a  pur- 
chaser from  a  party  only,  wherever  it  has 
been  necessary  to  construe  the  rule  further 
it  has  been  extended  to  include  an  alienee  of 
a  purchaser,  the  courts  expressly  declaring 
that  the  rule  applies  not  only  to  a  purchaser 
from  a  party  but  also  to  those  who  hold 
under  him.  Union  Trust  Co.  v.  Southern 
Inland  Nav.  etc.  Co.  130  U.  8.  565,  9  S.  Ct. 
606,  32  U.  S.  (L.  ed.)  1043;  Center  v.  Plant- 
ers, etc.  Bank,  22  Ala.  743;  Whiting  v.  Beebe, 
12  Ark.  421;  Montgomery  v.  Birge,  31  Ark. 
491;  Norton  v.  Birge,  35  Conn.  250;  Beards- 
ley  V.  Hilson,  94  Ga.  50,  20  S.  E.  272;  Bridger 
v.  Exchange  Bank,  126  Ga.  821,  56  8.  E.  97, 
115  Am.  8t.  Rep.  118,  8  L.R.A.(N.S.)  4*63; 
MarshaH  v.  Wliatley,  136  Ga.  805,  72  S.  E. 
244,,  36  L.R.A.(N.8.)  552;  Whatley  v  Mar- 
shall, 139  Ga.  148,  76  S.  E.  1025;*^  Roby  v. 
Calumet,  etc.  Canal,  etc.  Co.  166  111.  277,  46 
N.  E.  214;  Bibbler  v.  Walker,  69  Ind.  362; 
Woodin  v.  demons,  32  la.  280;  Sherburne  v. 
Strawn,  52  Kan.  39,  34  Pac.  405;  Talbbtt 
y.  Bell,  6  B.  Mon.  (Ky.)  320,  43  Am.  Dec. 
126.  Compare  Posser  v.  Bingham,  17  Ind. 
542. 

In  Beardsley  y.  Hilson,  supra,  the  court, 
speaking  of  a  purchaser  from  the  vendee  of 
one  of  the  parties  to  an  action,  said:  *'It 
appears  from  the  record  that  a  settlement 
was  agreed  upon  by  the  parties  some  time 
prior  to  the  taking  of  the  decree,  and  K.  P. 
Black  having,  under  this  settlement,  become 
a  purchaser  of  the  property  in  question,  the 
parties  consented  that  the  decree  should  vest 
the  title  to  the  property  in  Black.  This  being 
so,  the  decree  is  not  void  because  it  declares 
the  title  to  be  in  a  person  other  than  one  of 
the  parties  to  the  record.  Having  purchased 
pending  the  litigation,  he  was  bound  by  the 
decree,  and  consequently  was  entitled  to  take 
the  benefit  of  it;  and  when  he  sold  the  prem- 
ises to  other  persons,  they  were  his  privies 
in  estate  and  were  likewise  bound  and  pro- 
tected bv  the  decree.** 

In  Norton  v.  Birge,  35  Conn.  250,  the  court 
set  out  the  facts  and  applied  the  rule  as 
follows:  "In  this  case  the  deed  from  Nott 
to  George  F.  Nock,  although  executed  before 
the  trustee  instituted  his  suit,  was  not  re^ 
corded  uiitil  long  afterwards.  Nock  therefore, 
as  against  the  trustee,  must  be  deemed  to 
have  taken  the  conveyance  pendente  lite.  As 
the  petitioner's  grantor  was  a  purchaser  from 
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a  party  pending  the  suiti  the  title  he  ac- 
quired in  respect  to  the  point  now  under 
consideration  must  be  placed  upon  the  same 
footing  as  his  grantor's.  Otherwise  the  pur- 
poses of  the  suit,  and  the  ends  of  justice  in 
all  such  cases,  would  be  defeated." 

In  Sherburne  v.  Strawn/ 52  Kan.  39,  34 
Pac.  405,  it  was  said:  "The  answer  shows 
that  at  the  time  Whitney,  under  whom  the 
plaintilT  claims,  bought  the  mare  from  Hal- 
sey,  it  was  the  subject  of  litigation  in  a  suit 
then  pending,  and  held  under  a  redelivery 
bond  given  by  Halsey.  It  was  therefore  in 
custodia  legis,  and  all  parties  attempting  to 
purchase  any  interest  therein  were  charge- 
able with  notice  of  the  rights  of  the  plaintiff 
in  that  action.  .  .  .  Halsey,  under  his 
redelivery  bond,  was  bound  to  turn  the  prop- 
erty over  to  Strawn  in  case  judgment  should 
be  rendered  in  his  favor.  No  sale  bv  him 
could  defeat  Strawn 's  rights,  nor  convey  to 
the  purchaser  any  greater  rights  than  he 
himself  had.  Nor  does  the  intervention  of  an 
immediate  purchaser  between  Halsey  and  the 
plaintiff  alter  the  case.  The  plaintiff,  having 
bought  the  property  which  was  the  subject 
of  litigation  at  the  time  of  his  purchase  and 
in  custodia  legis,  is  bound  by  the. final  judg- 
ment of  the  court  in  which  the  action, was 
pending." 

However,  it  has  been  held  that  where* a 
party  defendant  to  an  action  conveyed  his 
interest  in  the  subject-matter  before  the  com- 
mencement of  the  action,  a  purchaser  from 
the  vendee  was  not  a  purchaser  pendente  lite, 
though  the  second  sale  was  made  subsequent 
to  the  commencement  of  the  suit.  Jackson 
V.  Pearson,  60  Fed.  113.  And  see  Williams  v. 
Jones,  74  S.  C.  258,  54  S.  £.  558,  wherein  it 
was  held  that  a  purchaser  who  had  bought 
from  one  cotenant  during  the  pendency  of  a 
suit  by  all  the  cotenants  against  a  third  per- 
son in  possession,  was  not  a  privy  to  any 
party  to  such  suit. 

5.   PaBTT  PUSCHASmO  FBOM  OtHEB  PaBTT. 

In  some  jurisdictions  a  conveyance  between 
the  parties  to  an  action  pending  is  held  to 
be  within  the  rule  of  lis  pendens  and  the 
party  receiving  the  conveyance  is  bound  by 
the  decree  to  the  same  extent  as  any  other 
purchaser  pendente  lite.  Union  Trust  Co.  v. 
Southern  Inland  Nav.  etc.  Co.  130  U.  S.  565, 
9  S.  Ct.  606,  32  U.  S.  (L.  ed.)  1043;  Christy 
v.  Spring  Valley  Water  Works,  97  Cal.  21, 
31  U.  S.  (L.  ed.)  1110;  McGregor  v.  Mc- 
Gregor, 21  la.  441;  Beckwith  v.  Thompson, 
18  W.  Va.  103.  In  Goff  v.  McLain,  48  W. 
Va.  445,  37  S.  £.  566,  86  Am.  St.  Rep.  64, 
it  was  held  that  the  purchase  by  one  defend- 
ant from  another  of  the  timber  on  a  tract  of 
land  during  the  pendency  of  an  action  to 
subject  the  land  to  a  judgment  lien  put  such 
9k  purchaser  in  the  position  of  a  purchaser 


pendente  lite,  the  court  saying:  *' Equity 
will  not  permit  a  defendant  in  a  suit  by  ooi- 
lusion  with  his  codefendant  to  purchajse  any 
portion  of  the  subject  of  litigation  and  there- 
by defeat  the  object  of  the  suit.  It  often  is 
the  case  that  the  timber  standing  on  a  tract 
of  land  is  of  as  much  value  as  the  land  itself, 
and  if,  during  the  pendency  of  a  suit  to  sub- 
ject such  a  tract  to  the  satisfaction  of  a 
judgment  lien  the  defendant  were  allowed  to 
sever,  and  sell  the  timber,  great  injustice 
might  be  done." 

So  in  Burleson  v.  McDermott,  57  Ark.  220. 
21  S.  W.  222,  wherein  it  appeared  that  prop- 
erty which  was  the  subject-matter  of  an  ac- 
tion was  sold  by  one  defendant  to  his  code- 
fendant during  the  pendency  of  the  action, 
the  court  set  out  the  facts  and  its  ruling  as 
follows:  ''If  a  stranger,  therefore,  purchases 
property  involved  in  litigation  in  an  action 
in  chancery,  or  acquires  a  lien  thereon,  from 
one  of  the  parties,  after  it  has  been  com- 
menced by  the  filing  of  the  complaint  and 
the  issue  thereon  of  the  summons,  during  its 
pendency,  he  is  bound  by  the  decree  that 
may  be  rendered  against  the  party  undtT 
whom  he  claims.  He  acquires  no  interest  by 
his  purchase  or  lien  which  he  can  set  up  or 
assert  to  defeat  the  decree  rendered  in  favor 
of  the  other  parties  or  prejudice  their  rights. 
.  .  .  In  this  case  the  defendant,  >icDer- 
mott,  mortgaged  land  to  his  codefendant. 
Brown,  after  the  plaintiff,  Burleson,  had 
commenced  an  action  against  him  (McDer- 
mott) and  one  Baugh  to  enforce  a  vendor's 
lien  against  the  same  and  while  it  was  pend- 
ing. Burleson  prosecuted  the  suit  without 
unnecessary  delay,  and  recovered  a  decreo 
therein  condemning  the  property  to  be  sold 
to  satisfy  the  lien,  and  by  the  execution  of 
the  decree  acquired  title  thereto.  Brown  sold 
the  same  properly  in  pursuance  of  the  power 
of  sale  in  his  mortgage,  and  purchased  it. 
As  against  the  mortgage,  sale  and  purchase 
of  Brown,  Burleson  is  entitled  to  judgment 
for  the  land." 

In  other  jurisdictions,  however,  it  is  held 
that  since  the  parties  to  an  action  are  bound 
by  all  orders  or  decrees  entered  therein  by 
reason  of  their  relation  as  parties,  the  law 
of  lis  pendens  is  inapplicable  to  transfers 
between  them.  Tucker  v.  Wilson,  68  Miss. 
693,  9  So.  898 ;  Sheffield  v.  Kobinson,  73  Hun 
173,  25  N.  Y.  S.  1098.  In  the  case  last  cited 
the  court  stated  the  rule  as  follows:  "The 
object  of  a  lis  pendens  is  to  give  notice  of 
the  pendency  of  the  action  to  persons  who 
may  subsequently  acquire  or  seek  to  acquire 
rights  in  the  property,  but  it  is  not  required 
for  the  protection  of  the  parties  to  the  ac- 
tion, for  they  have  notice  of  its  pendency  and 
of  the  claim  made  by  it." 

In  Murray  v.  Blatchford,  1  Wend.  (N.  Y.) 
584,  19  Am.  Dec.  537,  the  court  speaking  of 
the  rule  of  lis  pendens  said:     ''Thia  rule,  in 
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terms,  applies  only  to  strangers  to  the  cause, 
warning  them,  at  their  peril,  to  keep  out  of 
its  vortex.  The  parties  are  not  forbid  by  it 
to  act  as  between  themselves;  and  if  fears 
are  entertained  by  coplaintiffs  or  codef end- 
ants,  that  their  right  or  their  interests  are 
about  to  be  infringed  or  invaded  by  their 
associates,  they  may  obtain  the  protection 
of  the  court,  on  a  proper  case,  made  by  order 
or  injunction,  but  most  certainly  not  by  any- 
attempt,  like  the  present,  to  create  a  lis 
pendens." 

In  Nelson  v.  Ratliff,  72  Miss.  656,  18  So. 
487,  it  was  insisted  that  a  plaintiff  who  had 
parchaaed  after  the  commencement  of  an  ac- 
tion from  some  of  the  defendants  was  subject 
to  the  rules  governing  purchasers  pendente 
lite.  In  answer  to  this  contention  the  court 
said:  "Repeated  consideration  of  the  record 
has  failed  to  impress  us  with  the  view  that 
the  principles  of  lis  pendens  are  at  all  appli- 
cable to  the  facts  involved.  So  far  a  a  the 
facts  are  relevant  to  the  controversy  in  this 
phase,  they  are  as  follows:  John  Nelson,  to 
secure  a  debt  to  Kells,  executed  a  deed  of 
trust  to  John  £.  Tarpley,  as  trustee,  convey- 
ing the  property  in  controversy,  and  giving 
the  trustee  power  to  sell  the  same  and  apply 
its  proceeds  to  the  payment  of  the  debt -se- 
cured. Afterwards  Nelson  executed  another 
deed  of  trust  to  Green,  trustee,  on  the  prop- 
erty covered  by  the  first,  and  some  other,  and 
by  it  provided  that  Green  should  take  charge 
of  the  property,  and  from  the  rents  derived 
therefrom  pay  off  certain  debts  due  by  Nel- 
son, including  that  to  Kells,  and,  the  debts 
being  paid,  should  pay  the  rents  to  Nelson 
daring  his  life,  and,  at  his  death,  should 
eonvey  the  property  to  Nelson's  children  (the 
appellants),  as  tenants  in  common.  Nelson 
died  in  1880,  and  Tarpley,  the  trustee  in  the 
first  deed,  having  also  died,  Kells  exhibited 
his  original  bill  in  this  cause  against  the 
heirs  at  law  of  Tarpley,  and  against  Green, 
the  trustee  in  the  second  deed,  and  against 
the  beneficiaries  therein,  seeking  foreeloeure 
of  the  deed  of  trust  to  Tarpley,  trustee. 
Process  was  served  upon  some  of  the  defend- 
ants, against  whom  decrees  pro  confesso  were 
taken.  In  this  condition  of  the  proceeding, 
Kells.  being  advised  that  the  heirs  at  law  of 
Tarpley  could  execute  the  power  of  sale  con- 
ferred by  the  deed,  procured  them  to  make 
the  sale,  and  took  no  farther  steps  in  the 
suit.  Under  this  sale,  he  entered  into  the 
possession  of  the  property  on  January  11, 
1881,  and  has  held  the  same,  under  adverse 
claim,  from  that  time.  On  September  21, 
1891,  the  defendants  against  whom  pro  con- 
fesso had  been  taken,  and  those  not  served 
with  process,  filed  their  answer  (an  order 
having  been  secnred  setting  aside  the  decrees 
pro  confesso),  which  they  made  a  croes  bill 
against  the  executors  of  Kelli.    By  this  cross 


bill  they  seek  to  have  him  dealt  with  as  a  . 
mortgagor  in  possession,  and  call  for  an  ac- 
count of  the  rents  he  has  received  from  the 
property,  and,  the  account  having  been  taken, 
they  pray  that  they  may  be  permitted  to 
redeem  by  paying  any  balance  found  to  be 
due.  The  executors  answered,  setting  up, 
among  other  defenses,  the  bar  of  the  statute 
of  limitations  of  ten  years.  In  reply  to  this 
defense,  the  appellants  contend  that,  as  Kells 
had  not  entered  an  order  dismissing  his  bill, 
the  cause  was,  and  yet  is,  a  pending  suit;  . 
that  he  was  a  purchaser  pendente  lite,  and 
cannot  avail  of  the  bar  of  the  statute  of 
limitations,  for  the  reason  that  the  statute 
did  not  run  during  the  pendency  of  the  suit 
instituted  by  him  to  foreclose  the  deed  of 
trust  under  which  he  now  claims  as  pur- 
chaser. .  .  .  The  question  involved  in  this 
cause  seems  to  be,  rather,  whether  by  his  act 
in  exliibiting  his  bill,  Kells  thereby  misled 
the  defendants  into  the  belief  that  he  did  not 
intend  to  attempt  to  have  the  sale  in  pais 
by  the  heirs  of  the  trustee,  and  should,  for 
that  reason,  be  estopped  to  rely  upon  a  title 
thus  acquired,  than  that  of  lis  pendens.  None 
of  the  defendants  to  his  bill  had  filed  an  an- 
swer thereto,  and  decrees  pro  confesso  had 
been  taken  against  those  served  with  process 
The  court  had  neither  taken  the  property  into 
its  possession,  nor  had  any  of  the  parties 
litigant  prayed  that  it  riiould  do  so.  The 
simple  question  involved  was  whether  the 
mortgage  should  be  foreclosed  by  sale  of  the 
mortgaged  property,  and  that  the  complain- 
ant was  then  entitled  to  such  relief  there 
seems  to  have  been  then  no  controversy.  Nor 
is  that  right  shown  to  have  been  then  a 
doubtful  one,  by  the  facts  now  disclosed.  If 
a  stranger  to  the  litigation  had  gone  into 
possession  of  the  property  claiming  it  ad- 
versely, either  under  a  conveymace  from  the 
eomplalnant  or  another  stranger  to  the  snit, 
and  remained  in  such  possession  lor  the  pe- 
riod required  by  law  to  secure  a  perfect  title, 
it  could  not  be  true  that  the  mere  pendency 
of  the  snit  would  preclude  him  from  relying 
upon  the  title  arising  from  prescription. 
Kells  stood  in  no  worse  attitude,  so  far  as 
the  doctrine  of  lis  pendens  is  concerned,  than 
a  stranger  would,  for  when  the  rule  of  lis 
pendens  applies,  it  operates  against  the  world. 
.  .  .  His  entry  was  under  claim  of  title, 
and  the  lapse  of  time  operating  on  the  pos- 
session held  by  him  and  those  claiming  under 
him,  by  virtue  of  the  statute,  imputes  to  him 
the  legal  title.  It  is  this  title  which  tbe  de- 
fendants seek  to  attack,  and  they  are  met  by 
the  obstacle  that  the  title,  originally  imper- 
feet,  has  been  protected  from  assault  by  tbe 
lapse  of  time.  We  find  nothing  in  the  record 
supporting  the  view  that  the  defendanto  wer* 
misled  by  tbe  conduct  of  Kells,  nothing  by 
reason  of  wbioh  he  shall  be  estopped  to  rely 
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,  on  the  statutei  and  are  of  opinion  that  the 
rule  of  lis  pendens  is  not  applicable  under 
the  circumBtances  of  this  case." 

6.  Lessor  ob  Lessee. 

A  tenant  accepting  a  lease  of  property 
from  one  who  is  a  party  to  an  action  which 
involves  the  property  leased  is  a  purchaser 
pendente  lite  and  as  such  is  bound  by  the 
judgment  in  the  action  to  which  his  land- 
.  lord  is  a  party.  Pickett  v.  Ferguson,  45  Ark. 
177,  55  Am.  Rep.  545;  Yates  v.  Smith,  11 
111.  App.  459;  Marshall  v.  Kggleston,  82  111. 
App.  62;  Rowell  v.  Klein,  44  Jnd.  290,  15 
Am.  Rep.  236;  Krug  v.  Davis,  101  Ind.  76; 
Henly  v.  Gore,  4  Dana  (Ky.)  133;  Haven  v. 
Adams,  8  Allen  (Mass.)  363;  Zeiter  v.  Bow- 
man, 6  Barb.  (N.  Y.)  133;  Holly  Realty  Co. 
V.  Wortmann,  121  N.  Y.  S.  572;  Roberts  v. 
Doren  10  Ohio  Dec.  (Reprint)  349,  20  Cine. 
L.  Bui.  397;  Com.  v.  Dieffenbach,  3  Qrant 
Cas.  (Pa.)  368;  Tittle  v.  Kennedy,  71  S.  C. 
1,  4  Ann.  Cas.  68,  50  S.  £.  544;  Hickman  v. 
Dale,  7  Yerg.  (Tenn.)  149;  Moore  v.  M'Na- 
mara,  2  Ball.  &  B.  186,  12  Rev.  Rep.  73. 

In  Gaynor  v.  Blewett,  82  Wis.  313,  52  N. 
W.  313,  33  Am.  St.  Rep.  47,  the  rule  was 
stated  and  applied  as  follows:  "The  mort- 
gagor cannot  evade  the  rule  by  anticipating 
the  appointment  of  a  receiver  in  a  suit  pend- 
ing to  foreclose  the  mortgage,  and  leasing 
the  premises  for  one  or  more  years,  and  tak» 
ing,  as  in  this  case,  payment  of  the  rent 
in  advance.  The  tenant,  Smith,  one  of  the  ap- 
pellants, stands  in  the  position  of  a  purchaser 
or  lensee  pendente  lite  from  the  mortgagor  de- 
fendant, '  and  had  constructive  notice  of  the 
action  to  foreclose  by  the  filing  of  the  notice 
of  lis  pendens,  and  took  subject  to  whatever 
order  or  decree  the  court  might  lawfully  make 
affecting  either  the  title  or  possession.  He 
could  not  get  any  better  right  than  his  les- 
sor, the  mortgagor  defendant,  had.  It  mat- 
ters not  that  he  did  not  know,  as  he  says, 
that  there  was  any  intention  to  apply  for 
the  appointment  of  a  receiver.  He  knew, 
or  is  chargeable  with  knowledge,  that  the 
court  might  make  such  an  appointment,  and 
that  whatever  interest  he  might  acquire  in 
the  possession  and  use  of  the  premises 
might  thereby  be  cut  off,  unless  he  should 
elect  to  attorn  to  the  receiver,  and  pay 
to  him  all  rents  for  the  use  of  the  prem- 
ises after  the  date  of  the  appointment.  So 
far  as  the  possession  of  the  premises  is  con- 
cerned, the  appointment  of  the  receiver  had 
the  effect  of  an  equitable  ejectment.  Were 
this  otherwise,  the  benetlcial  results  of  a  re- 
ceivership could  be  easily  defeated  by  giving 
m  lease  of  the  premises  in  question  long 
enough  to  last  during  the  probable  duration 
of  the  litigation,  and  by  collecting  the  rent 
in  advanoe.     The  receiver,  on  his  appoints 


ment,  becane  entitled,  as  against  the  appel- 
lants, to  the  possession  and  use  of  the 
premises,  and  his  rights  are  in  no  way  af- 
fected by  the  provisions  of  the  lease  and 
payment  in  advance  of  rent  to  thereafter 
accrue  under  it." 

In  Stanbrough  v.  Cook,  83  la.  705,  49 
N,  W.  1010.  86  la.  740,  53  N.  \\.  131, 
the  court  stated  the  rule  as  follows:  "The 
defendant  took  his  lease  a  short  time 
before  the  decree  was  rendered,  but  with 
constructive  notice  that  the  plaintiff  demand- 
ed and  claimed  to  be  entitled  to  the  premises. 
His  lease  was,  therefore,  subject  to  all  the 
rights  of  the  plaintiff,  and  he  acquired  no 
greater  right  to  occupy  and  use  the  premises 
than  that  possessed  by  his  lessor.  The  title 
of  the  lessor  had  been  acquired  through  a 
mortgage  which  was  junior  to  that  which 
the  plaintiff  claimed,  and  to  which  it  was 
F.ubject.  .  .  .  The  fact  that  he  was  not 
made  a  party  to  the  foreclosure  proceedings 
did  not  enlarge  his  rights,  nor  affect  those 
of  the  plaintiff  fixed  by  the  decree,  for  the 
reason  that  the  litigation  was  pending  when 
the  lease  to  defendant  was  given.  He  was 
bound  by  the  judgment,  although  not  made  a 
party  to  it." 

In  Kremer  v.  Schutz,  82  Kan.  175,  107 
Pac.  780,  27  L.R.A.(N.S.)  735,  it  was  said: 
'The  result  of  the  litigation  demonstrated 
that  Mrs.  Kremer  was  the  omer  of  the 
farm  during  the  time  it  was  occupied  by 
Schutz  and  that  John  L.  Ejremer  never  owned 
it  nor  had  any  right  to  lease  it.  The  tenant 
cannot  have  any  greater  right  than  his 
landlord,  and  as  Mr.  Kremer  had  no  title 
to  the  land  he  could  not  invest  Schutz  with 
any  right  to  its  use,  nor  could  a  payment 
to  one  not  the  owner  release  the  tenant  from 
his  liability  for  rent  to  the  real  owner.    When 
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the  divorce  proceeding  was  begim.  in  which 
Mrs.  Kremer  made  a  distinct  claim  to  the 
land  as  her  separate  property,  it  was  li^ 
pendens  as  to  one  who  leased  or  otherwise 
acquired  a  right  in  the  land  during  the 
litigation." 

The  same  rule  applies  to  a  landlord  who 
resumes  possession  of  land  during  the  pen- 
dency of  a  suit  against  his  tenant  involving 
the  land,  he  being  governed  by  the  rules  ap- 
plicable to  a  purchaser  pendente  lite.  Smith 
V.  Gayle,  58  Ala.  600,  wherein  it  was  said: 
"A  landlord  receiving  possession  from  the  ten- 
ant, pendente  lite,  is  subject  to  be  dispossessed 
by  the  writ  of  possession,  which  may  issue 
against  the  tenant.  .  .  .  The  principle  ia, 
that  a  party  having  a  distinct  possession 
of  the  premises,  at  the  commencement  of  the 
suit,  if  that  possession  is  to  be  disturbed 
by  the  judgment  and  writ  of  poeaession, 
must  have  an  opportunity  to  defend,  or  he 
cannot  be  dispossessed.  If  he  has  not  such 
possession-^! f   that  resides  in   the   tenant*, 
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who  are  made  defendants,  and  pending  the 
suit  he  acquires  poesession,  he  is  a  privy 
bound  by  the  judgment,  and  subject  to  be 
dispoissessed  by  the  writ  of  habere  facias. 
The  title  and  right  of  possession  may  reside 
in  him,  but  he  must  yield  to  the  judgment, 
and  when  the  plainti^  is  put  in  possession, 
resort  to  his  action  of  ejectment,  or  other 
appropriate  remedy,  to  assert  and  enforce 
his  right.  ...  If  the  law  were  otherwise, 
it  would  be  in  the  power  of  the  defendant,  by 
changes  of  possession,  to  protract  the  liti- 
gation interminably.  In  an  action  by  the 
landlord,  for  the  recovery  of  possession,  the 
judgment  against  the  tenant  would  not  be 
evidence;  it  would  be  re»  inter  alias  aotae^  as 
was  heretofore  decided  in  this  cause.  It  is 
the  fact  of  entry  into  possession  which  con' 
verts  him  into  a  privy,  affected  and  bound 
by  the  judgment  therein  rendered,  so  far 
as  its  execution  is  concerned." 

But  it  has  been  held  that  where  a  land- 
lord resumed  possession  of  the  premises  with- 
out notice  of  an  ejectment  suit  against  his 
tenant  he  would  not  be  considered  as  a  pur- 
chaser pendente  lite.    Oetgen  v.  Ross,  47  111. 
142,   95    Am.   Dec.   468,   wherein    the    court 
said:     "A  person  entering  under  a  defend- 
ant in  ejectment,  after  the  commencement  of 
the  suit,  must  of  course  be  considered  as  tak- 
ing and  holding  the  possession,  subject  to  the 
judgment  to  be  rendered  in  the  suit,  though 
not  made  a  party  to  it.     In  no  other  way 
could  the  action  cf  ejeatment,  or  any  pos- 
sessory action  be  made  effective.    The  person 
thus   entering   cannot   complain   that   he   is 
evicted  without  being  brought  into  court,  be- 
cause,  in   entering  under  the  defendant,   he 
takes  only  his  rights,  and  can  defend  in  his 
name.     But  a  landlord  who  resumes  posses- 
sion of  the  demised  premises,  after  the  com- 
mencement   of    an    ejectment    against    his 
tenant,  the  term  having  expired,  cannot  be 
said  to  hold  under  his  own  tenant.    Sections 
29  and   31   of  our  ejectment  act  make   the 
judgment  conclusive  only  as  against  persons 
claiming  under  either  party  by  title  accru- 
ing   after    the    commencement    of    the    suit. 
This   language   cannot  apply  to  a  landlord 
taking  possession  after  the  lease  of  his  tenant 
has  expired.    Neither  his  title  nor  possession 
has  accrued  since  the  commencement  of  the 
suit.    What  then  should  be  the  rule  in  regard 
to  landlords?    The  statute  requires  a  tenant 
sued  in  ejectment  to  give  immediate  notice 
to  his  landlord,  under  a  penalty  for  not  doing 
8o.    On  the  receipt  of  such  notice,  the  land- 
lord can  appear  and  defend  in  the  name  of 
the  tenant,  or  can  have  himself  made  a  code- 
fendant.     Where  a  landlord  has  been  thus 
notified  by  his  tenant,  or  otherwise,  of  the 
pendency  of  the  suit,  and  has  an  opportunity 
to  defend,  he  must  be  held  to  be  concluded 
by  a  judgment  for  the  plaintiff,  and  liable 


to  be  evicted  if  the  tenant  has  surrendered 
the  possession  to  him,  though  the  judgment 
may  have  been  only  against  the  tenant,  in 
name.  But  this  liability  to  eviction  under 
such  a  judgment  proceeds,  not  from  the  idea 
that  the  landlord  is  in  possession  by  a  right 
derived  from  his  own  tenant,  but  from  the 
fact  that  the  action  of  ejectment  must  be 
brought  against  the  person  in  actual  posses- 
sion, and  when  brought  against  a  tenant,  and 
the  landlord  is  duly  notified,  he  is  to  be  re- 
garded as  really  in  court,  with  full  power  to 
control  the  defense  so  far  as  may  be  necessary 
for  his  own  interests,  or  to  have  himself 
made  a  party  defendant  on  the  record.  But 
if  the  tenant  fails  to  give  his  landlord  notice 
of  the  pending  suit,  and  suffers  a  judgment 
to  be  recovered  against  himself,  can  the  land- 
lord, to  whom  the  tenant  has  redelivered  the 
possession  pending  the  suit,  and  who  has 
had  no  knowledge  of  such  suit,  or  opportuni- 
ty of  asserting  his  rights,  be  evicted  by  a 
writ  of  possession  issued  on  the  judgment 
against  the  tenant?  This  would  violate 
that  most  familiar  principle  of  law  and  jus- 
tice which  forbids  the  rights  of  any  person 
to  be  taken  away  without  a  hearing.  If  it 
should  be  made  clearly  to  appear,  as  it  does 
in  the  case  before  us,  that  the  landlord  had 
no  notice  of  the  suit,  and  is  chargeable  with 
no  fault  or  laches,  the  court,  on  motion,  would 
stay  the  writ  of  poseesaion  as  against  him/' 

In  Sampson  v.  Ohleyer,  22  Cal.  200,  it  was 
held  that  a  landlord  who  employed  counsel 
to  defend  his  tenant  in  an  action  of  eject- 
ment, and  pending  the  action  retook  posses- 
sion of  the  premises,  stood  in  the  same  posi- 
tion as  a  purchaser  pendente  lite  and  was 
bound  by  the  judgment  in  the  action,  the 
facts  showing  his  actual  notice. 

In  Jones  v.  Chiles,  2  Dana  (Ky.)  25,  it 
was  held  that  a  purchaser  from  the  landlord 
of  tenants  sued  in  ejectment  was  a  purchaser 
pendente  lite. 

7.  Mortgagee. 

A  mortgagee  who  takes  his  mortgage  during 
the  pendency  of  an  action  involving  the  prop- 
erty mortgaged  stands  in  the  same  position 
as  an  absolute  purchaser  and  is  subject  to 
the  rtiles  governing  a  purchaser  pendente  lite. 

England. — Bellamy  v.  Sabine,  1  De  G.  &  J. 
566,  3  Jur.  N.   S.  943;   Preston  v.  Tubbin, 

I  Vern.  287;  Hawkins  v.  Taylor^  2  Vern.  30; 
Tumey  v.  Richmond,  2  Vern.  81. 

Canada. — ^Robson  v.  Argue,  25  Grant  Ch. 
(U.  C.)   407. 

VwUtd  fHates.—Btoxkt  v.  Lye,  103  U.  S.  66, 
26  U.  S.   (L.  ed.)  428. 

Alabama. — Owen  v.  Kilpatrick,  96  Ala.  421, 

II  So.  476. 

Arkansas, — Montgomery  v.  Birge,  31  Ark. 
491;   Brown  v.  Bocquin,  57  Ark.  97,  20  S. 
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W.  813 ;  Burleson  y.  McDermott,  57  Ark.  229, 
21  8.  W.  222. 

California, — Whitney  v.  Biggins,  10  Cal. 
647,  70  Am.  Dec.  748. 

Dietrict  of  Columbia. — ^Ulrich  v.  Ulrich,  3 
Mackey  290;  Merillat  ▼.  Hensey,  34  App. 
Cas.  396. 

Indiana. — Warford  v.  Sullivan,  147  Ind.  14, 
46  N.  E.  27 ;  Wild  v.  Noblesville  Bldg.  Loan 
Fund,  etc.  Inst.  153  Ind.  5,  53  N.  E.  944. 

Kentucky, — Watson  v.  Wilson,  2  Dana  407, 
26  Am.  Dec.  459;  Taylor  v.  U.  S.  Building, 
etc.  Assoc.  110  Ky.  84,  60  S.  W.  927; 
Middleton  v.  Davis-Rankin  Bldg.  etc.  Co.  45 
S.  W.  896,  20  Ky.  L.  Rep.  263. 

Louisiana* — Gillespie  v.  Cammack,  3  La. 
Ann.  248;  Masson  v.  Saloy,'  12  La.  Ann.  776; 
Borelli  v.  Delassus,  16  La.  Ann.  280;  Bell 
V.  Chicago,  etc.  R.  Co.  34  La.  Ann.  785. 

ifarf/2and.~Campbeirs  Case,  2  Bland  209, 
20  Am.  Dec.  360. 

Michigan, — Baker  v.  Pierson,  5  Mich.  456; 
Moreland  v.  Strong,  115  Mich.  211,  73  X.  W. 
140,  69  Am.  St.  Rep.  553. 

Mi890wri, — ^Ewalt  v.  Lillard,  180  Mo.  App. 
678,  163  S.  W.  536. 

'New  Jersey. — ^Dunning  v.  Crane,  61  N.  J. 
£q.  634,  47  Atl.  420. 

'Sehraska. — Norfolk  State  Bank  v.  Murphy, 
40  Neb.  735,  59  N.  W.  706,  38  L.R.A.  243. 

New  rorik.— Hovey  v.  Hill,  3  Lans.  167; 
Sears  v.  Hyer,  1  Paige  483 ;  Morris  v.  Mowatt, 
2  Paige  586,  22  Am.  Dec.  661;  Connor  v. 
Connor,  20  Civ.  Pro.  308,  36  N.  Y.  S.  823; 
Ayrault  v.  Murphy,  54  N.  Y.  203. 

Veoww.— Hanrick  v.  Gurley,  93  Tex.  458, 
64  S.  W.  347,  modifying  48  S.  W.  994,  judg- 
ment modified  93  Tex.  479,  56  S.  W.  330. 

Washington. — ^Hubbard  v.  Johnson,  report- 
ed in  full,  post,  this  volume,  at  page  84. 

In  Winchester  v.  Paine,  11  Ves.  Jr.  (Eng.) 
194,  the  rule  was  stated  as  follows:  ''Ordi- 
narily, it  is  true,  the  decree  of  the  court 
binds  only  the  parties  to  the  suit.  But  he, 
who  purchases  during  the  pendency  of  the 
suit,  is  bound  by  the  decree,  that  may  be 
made  against  the  person,  from  whom  he  de- 
rives title.  The  litigating  parties  are  exempt- 
ed from  the  necessity  of  taking  any  notice 
of  a  title,  80  acquired.  As  to  them  it  is  as 
if  no  such  title  existed.  Otherwise,  suits 
would  be  indeterminable;  or  which  would 
be  the  same  in  effect,  it  would  be  in  the 
pleasure  of  one  party,  at  what  period  the 
suit  should .  be  determined.  The  rule  may 
sometimes  operate  with  the  hardship  upon 
those,  who  purchase  without  actual  notice: 
yet  general  convenience  requires  its  adop- 
tion; and  a  mortgage,  taken  pendente  lite, 
cannot  be  exempted  from  its  operation.** 

In  Scott  V.  McMillen,  1  Litt.  (Ky.)  302,  13 
Am.  Dec.  239,  wherein  it  appeared  that  a 
creditor  instituted  suit  to  subject  lands  fraud- 
ulently conveyed  by  his  debtor  and  pending 


the  suit  a  voluntary  reconveyance  was  made 
by  the  grantee  to  the  grantor  and  the  grant- 
or then  mortgaged  the  premises  to  other 
bona  iide  creditors  whose  debts  were  due 
before  the  suit  was  commenced,  the  mort- 
gagees were  held  to  be  purchasers  pendente 
lite  and  subject  to  the  lien  acquired  by  the 
creditor  first  bringing  suit. 

But  the -mere  acknowledgment  and  renewal 
in  a  subsequent  mortgage  of  a  mortgage  lien 
created  by  a  prior  lien  does  not  constitute 
the  mortgagee  or  trustee  under  the  second 
mortgage  a  purchaser  pendente  lite  although 
the  second  mortgage  is  given  after  the  com- 
mencement of  a  suit  involving  the  property 
mortgaged.  Farmers,  etc.  Trust  Co.  v.  Merid- 
ian W'aterworks  Co.  139  Fed.  661,  wherein 
'it  appeared  that  a  waterworks  company, 
after  obtaining  a  franchise,  from  a  city  for 
the  supply  of  water  to  its  inhabitants,  had 
executed  a  mortgage  on  such  franchise  and  its 
other  property  to  provide  means  to  construct 
its  works  and  that  after  the  institution  of  a 
suit  by  the  city  to  annul  the  franchise  a 
second  mortgage  was  made  which  among  other 
things  renewed  and  extended  the  prior  mort- 
gage. In  answer  to  the  contention  that  the 
trustee  had  acquired  his  title  under  the  sec- 
ond mortgage  and  therefore  stood  in  the 
position  of  a  purchaser  pendente  lite  the 
court  held  that  the  provision  in  the  second 
mortgage  for  renewal  and  extension  did  not 
operate  to  discharge  the  first  mortgage  and 
revest  the  trustee  with  title  so  as  to  subject 
him  to  the  rule  of  lis  pendens  and  bind  him 
by  the  decision  annulling  the  franchise. 

8.   LlEZ^OR. 

A  mechanic's  lien  claimant  is  in  no  better 
position  than  a  mortgagee  where  he  acquires 
his  lien  after  a  suit  involving  the  title  is  com- 
menced, and  in  such  a  case  he  is  subject  to 
the  rules  which  govern  a  purchaser  pendente 
lite.  Lamb  v.  Cannon,  38  N.  J.  L.  362;  Bell 
v.  Gaylord,  6  N.  M.  227,  27  Pac.  494.  In 
Davis  V.  Connecticut  Mut.  L.  Ins.  Co.  84  111. 
608,  the  court  stated  the  rule  as  follows: 
''As  the  contract  was  made  by  appellants 
after  tlie  decree  of  sale  had  passed,  and  a 
notice  for  the  sale  actually  published,  they 
would  be  held  concluded  by  the  decree,  and 
their  meddling  with  the  property  so  circum- 
stanced, makes  them  a  party  to  the  decree,^ 
and  bound  to  abide  the  result.  .  .  .  Being 
contractors  under  such  circumstances,  thev 
became  tubject  to  the  decree  as  rendered 
Pending  the  foreclosure  proceedings,  which 
were  not  consummated  until  the  sale  and 
deed,  and  approval  of  the  court,  they  were 
in  the  same  position  Sprague  occupied,  and 
not  a  different  and  an  independent  position. 
Appellants  were  bound  to  take  notice  of  the- 
proceedings,  as  they  were  spread  upon  the- 
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records  of  the  court.  The  interest  ol  Spregue, 
the  contracting  party,  having  been  divested 
by  the  decree,  there  remained  in  him  no 
such  ownership  as  would  support  a  lien.  The 
contract  was  made  subject  to  the  contingency, 
a  bill  being  pending,  of  the  decree  that  may 
be  passed.  A  party  to  such  a  proceeding  as 
that  was  is  not  in  a  position  to  ptit  a  charge 
or  a  lien  upon  the  property  which  is  the  sub- 
ject of  the  litigation.  It  would  be  against 
public  policy,  on  which  the  doctrine  of  lis  pen* 
dens  is  based.  We  are  constrained  to  hold, 
the  decree  and  sale  cut  off  all  rights  appel- 
lants claim.  It  may  be  to  their  loss  and  in- 
jury, but  they  made  the  contract  with  their 
*eycs  open,'  and  fully  possessed,  by  the  public 
records,  of  all  the  fact»,  when  they  con- 
tracted." 

In  Hards  v.  Connecticut  Mut.  L.  Ins.  Co.  8 
Biss.  234,  11  Fed.  Cas.  No.  6,055,  it  was  said 
of  the  lien  of  a  mechanic  acquired  after  the 
commencement    of    a    suit    to    foreclose    the 
mortgage:     *'But  there  is,  also,  a  fatal  ob- 
jection to  both  claims  upon  another  ground. 
It  arises  out  of  the  doctrine  of  lis  pendens. 
Cpon  default  by  the  mortgagor,  the  mort- 
gagee had  a  right  to  foreclose.     This  court, 
having  acquired  jurisdiction   of  the  parties 
and  the  subject-matter  in  the  foreclosure  suit, 
it  was  not  within  the  power  of  the  mort- 
gagor pending  that   suit,  by  contract  with 
a  mechanic,  and  without  the  consent  of  the 
mortgagee,   to   create  an  incumbrance  upon 
the  property  which  could  in  anywise  affect 
the  rights  of  the  mortgagee  as  they  might 
be  declared  by  final  decree.     This  was  sub- 
stantially held  by  the  supreme  court  of  III- 
nois,  in  Davis  v.   Connecticut  Mut.  L.   Ins. 
Co.  84  111.  508.    In  that  case  the  mortgagor, 
after  the  decree  of  sale,  but  before  sale,  made 
a   contract  with   a  mechanic.     It  was  held 
that  such  a  contract  did  not  create  an  in- 
cumbrance upon  the  property  as  against  the 
mortgagee,   whose   rights    were    settled    and 
fixed  by  the  final  decree.    The  contract  here 
was  prior  to  the  decree,  but  the  reason,  upon 
which  the  doctrine  of  lis  pendens  rests,  ap- 
plies to  all  such  contracts  made  by  the  mort- 
gagor, after  the  institution  of  a  suit  to  fore- 
close.    If   the   mechanics,    by    force   of   the 
statutes,  acquired  a  prior  lien,  notwithstand- 
ing the  pendency  of  the  foreclosure  suit,  then, 
according  to  established  rules,  they  were  not 
affected   by   the   final   decree.      If,   however, 
they  did  not  acquire  a  prior  lien,  but  only  one 
subordinate  to  that   of  the  mortgage,   then 
clearly  they  could  not  disturb  the  decree  ren- 
dered here,  nor  have  it  set  aside  or  modified, 
except  by  offering  to  redeem  by  paying  the 
mortgage  debt." 

In  Pacific  Mfg.  Co.  v.  Brown,  8  Wash.  347, 
36  Pac.  273,  it  was  insisted  that  because  no 
notice  of  lis  pendens  had  been  filed,  mechan- 
ics' lien  claimants  perfectinir  th«»ir  lien  after 


the  institution  of  an   action   to  foreclose  a 
mortgage  were  not  bound  as  purchasers  pen- 
dente lite  by  the  decree  in  that  suit.    In  an- 
swer to  this  contention  the  court  said:     "It 
is  further  contended  by  the  appellants  that 
said  lien  claimants  were  barred  from  i^t^aging 
their  actions  herein  by  reason  of  the  judg- 
ment rendered  in  the  case  of  The  Oregon  & 
Washington  Mortgage  Savings  Bank,  Limit- 
ed V.  Anthony  Borella  et  al.,  being  the  mort- 
gage  foreclosure   suit   heretofore   mentioned 
wherein  the  judgment  was  rendered  on  Octo- 
ber 12,  1891,  although  they  were  not  parties 
thereto.     No  notice  .of  lis  pendens  was  filed 
in  foreclosing  this  mortgage,  but  it  is  con- 
tended by  appellants  that  these  lien  claimants 
had   actual*  knowledge   of   the  pendency   of 
said  suit.     .     .     .     The  actions  to  foreclose 
said    lien   claims   were    commenced   May    16 
and  September  24,  1801,  respectively,  during 
which  time  said  suit  to  foreclose  the  mort- 
gage aforesaid  was  pending;  and  it  appears 
that  neither  of  said  lien  claimants  took  any 
steps,  by   intervening  or  otherwise,   to  pro- 
tect their  rights  in  the  premises  in  the  judg- 
ment of  foreclosure  therein  sought  to  be  ob- 
tained, but  remained  quiescent,  and  allowed 
the  property  to  be  sold  at  sheriff's  sale,  and 
a   sheriff's   deed   to   issue   to   the   intervener 
Jefferson.    It  is  contended  by  the  respondents 
that  said  lien  claims  were  not  barred  by  the 
proceedings  had  in  the  suit  foreclosing  said 
mortgage,  for  the  reason  that  no  notice  of  lis 
pendens  was  filed  ptirsuant  to  the  statute, 
and  they  deny  also  that  said  companies,  or 
either  of  them,  ever  had  any  actual  notice  of 
the  pendency  of  said  suit.    .    .     .    As  to  the 
Yesler  Wood,  Coal  &  Lumber  Company,  we 
are  satisfied  from  an  examination  of  the  tes- 
timony  of   its  general   manager,   Mr.   Stone 
aforesaid,  that  said  company  had  notice  of 
the   pendency    of    said    suit   foreclosing    the 
mortgage    by    reason    of   knowledge    thereof 
obtained  by  him  in  'the  spring  of  1891,  and 
as  to  the  claim  of  this  company  appellants' 
point  is  well  taken.    It  does  not  appear  that 
at  the  time  foreclosure  proceedings  were  in- 
stituted on  the  mortgage  that  the  mortgagee 
had   any  notice  of  the  rights  or  claims  of 
these  lien  claimants  in  and  to  said  premises, 
as  at  that  time  neither  of  said  notices  of 
liens  had  been  filed.    Nor  does  it  appear  that 
said    mortgagee,    or    appellants,    had     any 
knowledge  of  the  furnishing  of  the  materials 
by  either  of  these  claimants,  but  if  they  did 
have,  they  could  not  well  be  held  to  know 
that   a   lien  would   be   claimed   against  the 
premises  therefore,  for  that  might  not  fol- 
low.    The  furnishing  of  materials  does  not 
give  a  lien,  but  a  notice  of  the  same  must 
be  filed  as  provided  by  statute.    Consequently 
their  rights  in  this  particular  accrued  subse- 
quent to  the  commencement  of  said  foreclos- 
ure suit,  and  as  the  Yesler   Wood,  Coal  & 
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Lumber  Company  bad  notice  of  said  suit  it 
was  bound  by  the  judgment  therein  ren- 
dered." 

It  is  provided  by  statute  in  Washmgtou 
(Laws  1893,  §§  4,  5)  that  where  a  mechanic's 
lien  is  filed  within  the  time  provided  by  stat- 
ute it  shall  relate  back  to  the  time  of  the 
commencement  of  the  labor,  etc.  Under  that 
act  it  has  been  held  that  a  lien  takes  prece- 
dence over  a  lis  pendens  filed  in  foreclosure 
proceedings  of  a  mortgage  given  subsequently 
to  the  commencement  of  the  labor  although 
the  lien  is  not  filed  until  after  the  lis  pen- 
dens. Kason  v.  Northwestern  Milling,  etc. 
Co.  17  Wash.  142,  49  N.  W.  235. 

9.  Judgment  Cre^itob. 

The  lien  of  a  judgment,  though  created  by 
operation  of  law  and  involuntarily  on  the 
part  of  the  debtor  who  is  a  party  to  the 
litigation,  is  none  the  less  an  incumbrance  on 
or  interest  acquired-  in  land  and  if  such  judg- 
ment is  obtained  after  lis  pendens  in  an 
action  involving  the  property  sought  to  be 
subjected  to  the  judgment  lien,  the  judgment 
creditor  is  a  purchaser  pendente  lite  and 
subject  to  the  rules  governing  in  such  cases. 

United  States.— Stout  v.  Lye,  103  U.  S.  66, 
26  U.  S.  (L.  ed.)  428. 

Georgia. — Carmichael  v.  Foster,  69  Ga. 
372;  Bridger  v.  Exchange  Bank,  126  Ga.  821, 
5G  S.  E.  97,  115  Am.  St.  Rep.  118,  8  L.R.A. 
(N.S.)  463. 

Illinois. — McCauley  v.  Rogers,  10  111.  App. 
955,  affirmed  104  111.  578;  Macgregor  v.  Mal- 
arkey,  96  111.  App.  421. 

Iowa. — Cooney  v.  Coppock,  119  la.  486, 
93  N.  W.  495, 

Kmtucky.—Gihha  v.  Davis,  93  Ky.  466,  20 
S.  W.  385. 

Maine. — Crooker  v.  Crocker,  57  Me.  395. 
V  Js^cbraska. — Harringtqn  v.  Latta,  23  Neb. 
84,  36  N.  W.  364. 

Neic  Jersey. — Raymond  v.  Post,  25  N.  J. 
Eq.  447;  Gerard  v.  Birch,  28  N.  J.  Eq.  317. 

New  YorA;.— Hull  v.  Spratt,  1  Hun  298; 
Spencer  v.  Berdell,  45  Hun  179,  10  N.  Y.  St. 
Rep.  62;  Cook  v.  Mancius,  5  Johns.  Ch.  89; 
Spring  v.  Sandford,  7  Paige  550;  Mitchell  v. 
Smith,  63  N.  Y.  413;  Fuller  v.  Scribner,  76 
N.  Y.  190,  affirming  16  Hun  130. 

Ohio. — Appleby  v.  MuUaney,  9  Ohio  Dec. 
765,  7  Ohio  N.  P.  120;  Roberts  v.  Doren,  10 
Ohio  Dec.  (Reprint)  349,  20  Cine.  L.  Bui. 
397;  Cradlebaugh  v.  Pritchett,  8  Ohio  St. 
647,  72  Am.  Dec.  610;  Stewart  v.  Wheeling, 
etc.  R.  Co.  53  Ohio  St.  151,  41  N.  E.  247,  29 
L.R.A.  438. 

Oregon— Puckett  v.  Puckett,  21  Ore.  370, 
28  Pac.  65. 

South  Carolina.— Witte  y.  Clarke,  17  S.  C. 
313. 


Tennessee, — ^l^tays  v.  Wherry,  3  Tenn.  Ch.  80. 

Ca4ia<2a.— Walbridge  v.  Martin,  2  Ch. 
Chamb.  275,  citing  Massey  v.  Batwell,  6  Ir. 
Eq.  383.  See  also  Adams  v.  Paynter,  1  Coll. 
Ch.  Cas.  (Eng.)  530. 

In  Roberts  v.  Doren,  10  Ohio  Dec.  (Re- 
print) 349,  20  ane.  L.  Bui.  397,  it  was  in- 
sisted that  the  doctrine  o£  lis  pendens  was 
restricted  to  sales  made  by  a  defendant  and 
that  it  had  no  application  to  the  lien  of  a 
judgment.  In  answer  to  this  contention  the 
court  said:  ''The  doctrine  of  lis  pendens 
applies  not  only  to  those  who  purchase  and 
receive  deeds  .of  conveyance  for  an  interest 
in  the  mortgaged  premises  from  the  defend- 
ant, but  also  to  those  who  acquire,  pendente 
lite,  any  mterest  in  the  premises  as  mort- 
gagees or  lessees  of  the  defendant,  or  l^ 
virtue  of  any  judgment  lien  or  levy  of  exe- 
cution. And  they  are  all  equally  affected 
for  the  same  reason.  The  existence  and 
maintenance  of  the  doctrine  of  lis  pendens 
are  necessary  to  any  effectual  administration 
of  the  law.  And  the  necessities  of  mankind 
require  that  the  decision  of  the  court  in 
the  suit  in  which  the  land  is  sought  to  be 
sold,  shall  be  binding  not  only  on  the  liti- 
gant parties,  but  also  on  those  who  derive 
title  or  acquire  rights  under,  or  through  them, 
pending  the  suit.  If  the  doctrine  were  other- 
wise, it  would  be  in  the  power  of  the  defend- 
ant to  make  the  litigation  interminable.  A 
sale  or  mortgage  m^de,  or  judgment  con- 
fessed, or  contract  entered  into  before  a  final 
decree  or  a  judicial  sale,  would  render  new 
parties  necessary,  and  so  the  litigation  might 
be  made  endless.  If  a  mortgagee  of  the  de- 
fendant is  within  the  rule  ol  lis  pendens, 
why  is  not  a  judgment  lien  holder?  So  fax 
as  I  am  advised,  no  court  has  ever  held  that 
the  latter  is  not.  And  no  reason  is  dis- 
cernable  why  an  innocent  mortgagee  who 
parts  with  his  money  or  property  upon  the 
faith  of  his  mortgage  security,  should  stand 
in  a  worse  position  than  an  innocent  judg- 
ment creditor,  seeking  to  collect  a  debt.  It 
is  said  in  argument,  however,  that  the  judg- 
ment lien  is  created  by  operation  of  law,  and 
that  therefore  it  is  not  within  the  rule  of 
lis  pendens.  That  judgments  would  not 
operate  as  liens  in  the  absence  of  legislation 
giving  them  that  effect,  no  one  disputes.  But 
it  is  equally  true  that  the  record  of  a  mort- 
gage does  not  make  the  mortgage  valid, .  as 
against  subsequent  bona  fide  purchasers  and 
incumbrancers,  in  the  absence  of  legislation. 
The  entry  of  the  judgment  in  the  proper 
court,  and  the  filing  of  the  mortgage  in  the 
proper  office,  are  essential  to  the  existence 
of  the  liens  as  against  third  parties,  and  both 
depend  upon  legislation  to  give  them  force 
and  effect.  Mrs.  Doren,  by  purchase  of  the 
mortgaged  premises  sold  under  the  decree 
of  foreclosure,  acquired  all  the  estate  in  the 
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land  which  was  held  by  the  parties  to  the 
foreclosure  at  the  commencement  of  that  ac- 
tion. John  L.  Gill  was  then  a  defendant, 
and  his  interest  in  the  land  was  quasi  in 
custodia  legis  and  subject  to  the  results  of 
the  foreclosure.  The  court  might  have  ap- 
pointed a  receiver  to  take  possession  of  the 
land  pending  the  suit.  Pending  the  action, 
Gill  had  no  power  to  sell  or  encumber  the 
land,  so  as  to  affect  the  right  of  the  plain- 
tiff, Roberts,  to  have  all  the  estate,  which 
Gill  had  in  the  land,  at  the  commencement 
of  the  action,  sold  under  the  order  of  the 
court  for  the  satisfaction  of  his  mortgage 
lien.  Judgments  might  be  entered  against 
Gill  on  warrants  of  attorney,  or  by  confes- 
sion, or  default  or  otherwise  and  these  liens 
might  be  good  against  all  the  world,  except 
the  plaintiff  in  foreclosure,  but  as  to  him, 
they  would  be  wholly  inoperative  and  could 
not  affect  his  right  to  have  all  the  interest 
which  Gill  had  in  the  land  at  the  commence- 
ment of  the  action,  sold  under  the  decree 
of  the  court,  and  the  proceeds  applied  tb  the 
-satisfaction  of  his  mortgage  debt.  And  this 
interest,  Mrs.  Doreu  purchased  and  paid  for 
and  holds.  Under  the  rule  of  lis  pendens  the 
judgment  creditors  had  constructive  notice 
of  the  pendency  of  the  foreclosure  suit  and 
the  rights  of  the  plaintiff,  Roberts;  or  at 
least  they  acquired  their  liens,  subject  to  the 
results  of  the  foreclosure,  and  were  bound  to 
come  into  the  case  as  parties  defendants  and 
set  up  their  liens.  If  they  neglected  and 
failed  to  do  so,  and  thereby  lost  any  right, 
that  loss  is  not  chargeable  to  Mrs.  Doren, 
and  whether  she  had  notice  actual  or  con- 
structive, of  their  rights,  is  immaterial.  The 
doctrine  of  lis  pendens  cannot  be  claimed  to 
be  an  equitable  rule  merely,  but  the  policy 
on  which  the  rule  is  founded,  is  to  give  full 
effect  to  the  judgment  which  may  be  rendered 
in  the  suit  pending  at  the  time  the  liens  or 
other  rights  were  acquired." 

In  Ck>oney  v.  Coppock,  119  la.  486,  93  N. 
W.  495,  the  court  set  out  and  applied  the 
Iowa  statute  in  the  following  language:  "It 
is  conceded  that  under  Code,  section  3543 
(which  is,  in  effect,  the  same  as  section 
2628  of  the  Code  of  1873),  providing  that, 
'when  a  petition  has  been  filed  affecting  real 
estate,  the  action  is  pending  so  as  to  charge 
third  persons  with  notice  of  its  pendency, 
and  while  pending  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  thereof 
as  against  the  plaintiff's  right,'  one  wno  pur- 
chases or  otherwise  acquires  an  interest  from 
the  defendant  in  a  foreclosure  proceeding 
brought  in  the  county  where  the  land  is  situ- 
ated takes  subject  to  the  determination  of 
such  proceeding,  and,  although  not  made  a 
party,  has  no  equitable  right  to  redeem  from 
the  foreclosure  sale.  .  .  .  Counsel  for  appel- 
lant claim  that  this  doctrine  is  not  appli- 
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cable  to  one  who  acquires  a  lien  on  the  prem- 
ises pending  the  foreclosure  proceeding  by 
a  judgment  against  the  defendant  in  such 
proceeding.  But  we  find  no  authority  for 
any  such  distinction.  Certainly  the  lien- 
holder  does  not  acquire  any  better  right 
than  the  defendant  himself,  or  one  who  pur- 
chases or  takes  a  mortgage  on  the  premises 
pending  the  foreclosure.  It  would  be  in- 
tolerable that,  after  plaintiff  has  commenced 
his  foreclosure,  and  made  parties  to  his  ac- 
tion all  persons  then  having  any  interest  in 
or  lien  upon  the  premises,  he  should  be  re- 
quired to  bring  in  as  new  parties  persons 
subsequently  acquiring  an  interest  or  a  lien. 
To  compel  him  to  do  so  might  make  it  neces- 
sary for  him  to  continue  indefinitely  his 
action,  and  postpone  the  securing  of  a  final 
decree,  under  which  the  premises  could  prop- 
erly be  sold.  We  hold  that  one  who  acquires 
a  judgment  lien  on  the  premises,  pending  a 
foreclosure,  has  only  the  statutory  right  to 
redeem  from  the  foreclosure  sale." 

In  Fuller  v.  Scribner,  76  N.  Y.  190,  affirm- 
ing 16  Hun  130,  it  was  insisted  that  a  judg- 
ment perfected  and  docketed  after  the  filing 
of  a  notice  of  lis  pendens  in  accordance  with 
the  statute  (Code  of  Civil  Procedure,  §  132) 
was  not  an  incumbrance  within  th^  meaning 
of  that  statute.  Answering  this  contention 
the  court  said:  "It  needs  no  argument,  or 
citation  of  authorities,  to  show  that  a  judg- 
ment, which  is  a  lien  upon  lands,  and  might 
be  enforced  to  the  taking  of  the  title  to  them 
from  the  judgment  debtor,  or  any  subsequent 
purchaser  from  him,  is  a  charge  and  burden 
upon  those  lands,  and  hence,  an  incumbrance 
upon  them.  Every  right  to  or  interest  in 
land,  to  the  diminution  of  its  value,  but  con- 
sistent with  the  passing  of  the  fee  by  a 
conveyance,  is  an  incumbrance  upon  it. 
.  .  .  Plainly  the  judgment  was  after  the 
notice  of  lis  pendens,  and  the  judgment,  as 
an  incumbrance,  was  subsequent  thereto." 

Where  it  appeared  that  pending  a  suit 
in  a  state  court  to  foreclose  a  mortgage,  a 
creditor  of  the  mortgagor  entered  suit  on  his 
claim  in  a  federal  court  and  subsequently 
obtained  judgment  thereon,  the  court  in 
Stout  V.  Lye,  103  U.  S.  66,  26  U.  S.  (L.  ed.) 
428,  holding  the  judgment  creditor  to  be 
a  purchaser  pendente  lite  stated  the  rule 
as  follows:  "It  is  true  the  lien  followed  by 
operation  of  law  from  a  judgment  in  an 
adversary  proceeding  against  the  mortgagor, 
and  was  not  created  directly  by  his  own 
voluntary  act,  but  it  was  the  legitimate  result 
of  his  failure  to  pay  a  debt  he  had  incurred, 
and  reached  only  the  equity  of  redemption 
that  was  being  foreclosed  in  the  pending  suit. 
It  was  a  legal  efi'ect  no  more  and  no  less  than 
an  incumbrance  of  the  equity  of  redemption 
by  the  mortgagor  under  the  operation  of  the 
judicial  proceedings  which  had  been  instituted 
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against  him  to  enforce  the  payment  of  a  debt 
he  owed.  As.  this  incumbrance  was  created 
pendente  lite,  there  can  be  no  question  that 
it  comes  witliin  the  rule  just  stated  as  gov- 
erning such  transfers.'* 

10.  Attachme?tt  Creditor. 

An  attachment  creditor  perfecting  his  lien 
after   the   lis   pendens   stands   on    the   same 
footing  as  a  judgment  creditor  and  ia  gov- 
erned by  the  rule  applicable  to  a  purcnaser 
pendente  lite.    Cotton  v.  Dacey,  61  Fed.  481; 
Whitney   v.   Higgins,   10   Cal.   617,   70   Am. 
Dec.  748;  Keith  v.  Losier,  88  la.  649,  65  N. 
W.  952.     In  Lyon  v.  Sandford,  6  Conn.  545, 
the  rule  was  stated  as  follows:     "In  respect 
to  creditors,  who  attach  property  mortgaged, 
during  the  pendency  of  a  petition  to  foreclose, 
the  lien,  which  they  acquire,  is,  by  their  own 
voluntary  aot,  subsequent  to  the  commence- 
ment of  the  suit;   and  they  will  be  bound 
by    the    decree,    though    not    parties.      They 
must   necessarily   abide   by   the   fate   of   the 
mortgagor,  whose  estate  they  have  attempted 
to    acquire.      Upon    any    other   principle,   it 
would   be   impossible   to   obtain  a  decree   of 
foreclosure,   which,   in   case  of  non-payment 
of  the  debt,  should  be  final  and  conclusive; 
as  the  mortgagee,  in  any  stage  of  the  proceed- 
ings,  might   create    an    interest   in   persons 
not  already  parties  to  the  bill." 

11.   PUBCHABEB  AT  JUDICIAL  SaLB. 

A  purchaser  at  a  judicial  sale,  where  the 
action  on  which  the  sale  is  founded  was 
commenced  subsequently  to  another  suit  in- 
volving the  title  to  the  same  piece  of  prop- 
erty, stands  in  the  same  position  as  a  pur- 
chaser from  the  defendant  and  is  subject  to 
all  the  rules  of  law  governing  a  purchaser 
pendente  lite. 

United  States. — Secombe  v.  Steele,  20  How. 
94,  16  U.  S.  (L.  ed.)  833;  Allen  v.  Halliday, 
28  Fed.  261,  appeal  dismissed  140  U.  S.  667, 
11  S.  Ct.  1016,  36  U.  S.  (L.  ed.)  665. 

Alabama. — Fash  v.  Ravesies,  32  Ala.  461; 
Evans  v.  Welch,  63  Ala.  250. 

Arkansas. — Henry  v.  Harrell,  67  Ark.  569, 
22  S.  W.  433. 

Calif omia. — Horn  v.  Jones,  28  Cal.  194; 
Randall  v.  Duflf,  79  Cal.  115,  19  Pac.  632, 
21  Pac.  610,  3  L.R.A.  764;  Purser  v.  Cady, 
120  Cal.  214,  62  Pac.  632;  Koch  v.  Wilcoxon, 
30  Cal.  App.  617,  158  Pac.  1048. 

Georgia. — Bridger  v.  Exchange  Bank,  126 
Ga.  821,  56  S.  E.  97,  115  Am.  St.  Rep.  118, 
8  L.R.A.(N.S.)  463. 

/«tnow.— Taylor  v.  Hopkins,  40  111.  442; 
McCauley  v.  Rogers,  104  111.  678,  affirming 
10  111.  App.  659. 

Indiana. — Britz  v.  Johnson,  65  Ind.  561; 
Randall  v.  Lower,  98  Ind.  256. 

loica. — Bell  v.  Hall,  4  G.  Greene  68;  Cooley 
V.  Bray  ton,  16  la.  10;  Sowden  v.  Craig,  26 


la.  156,  96  Am.  Dec.  125;  Ridger  v.  Kelso, 
53  la.  367,  5  X.  W.  509;  Citizens  Sav.  Bank 
V.  Stewart,  90  la.  467,  57  N.  W.  967;  Bacon 
v.  Early,  116  la.  532,  90  N.  W.  353. 

Kansas.—Smith  v.  Kimball,  36  Kan.  494, 
13  Pac.  801. 

Kentucky. — Bush  v.  Williams,  6  BUbli 
405;  Salter  v.  Salter,  6  Bush  624;  Wat:?on  v. 
Wilson,  2  Dana  407,  26  Am.  Dec.  459; 
Newdigate  v.  Jacobs,  9  Dana  18;  Scott  v. 
Coleman.  5  T.  B.  Mon.  73. 

Louisiana. — Denton  v.  Woods,  19  La.  Ann 
356. 

Maryland.— Keller  v.  Keller,  45  Md.  272. 
Minnesota. — Steele  v.  Taylor,  1  Minn.  275; 
Hart  V.  Marshall,  4  Minn.  294. 

Missouri.— Hope  v.  Blair,  105  Mo.  85,  10 
S.  W.  595,  24  Am.  St.  Rep.  36G;  State  v. 
We^sell,  237  Mo.  593,  141  S.  W.  883. 

New  Jersey. — Ettenborough  v.  Bishop,  2t> 
N.  J.  Eq.  262. 

Xorth  Carolina. — Rollins  v.  Henry,  78 
N.  C.  342:  Kilpatrick  v.  Harvey,  170  N.  C, 
668,  86  S.  E.  596. 

Pennsyh'o^tia. — Hersey  v.  Turbett,  27  Pa. 
St.  418.      * 

South  Dakota. — Kohn  v.  Lapham,  13  S.  D. 
78,  82  X.  W.  408. 
Tennessee. — Wagner  v.  Smith,  13  Lea  560. 
Texa-8. — Hosack  v.  Darman,  44  Tex.  134. 
Itah. — Larsen    v.    Gasberg,   43    Utah    203, 
134  Pac.  885. 

West  Virginia. — Stout  v.  Philippi  Mfg. 
etc.  Co.  41  W.  Va.  339,  23  S.  E.  571,  56^ 
Am.  St.  Rep.  843. 

In   Ridger  v.  Kelso,  53  la.  367,  6  X.  W. 
500,    thf*    court    applying    the    Iowa    statute 
said:      "The    defendant   Kelso   purchased    at 
the  sheriff's  sale  on  the  second  and  twenty; 
fifth    days    of    September,    1876,    whilst    the 
petition    remained    on    file    in    the    district 
court,  and  before  the  action  was  dismissed. 
Section  2628  of  the  Code  provides:      'When 
a  petition  has  been  filed  affecting  real  estate, 
the  action  is  pending  so  as  to  charge  third 
persons    with    notice    of    its    pendency,    and 
while   pending   no   interest   can   be   acquired 
by  third  persons  in  the  subject-matter  there- 
of as  against  the  plaintiff's  title,  if  the  reril 
property  affected  be  situated  in  the  county 
where  the  petition   is  filed.*     The  appellant 
urges    in    an    elaborate    argument    that    the 
doctrine  of  lis  pendens  cannot  affect  the  bona 
fides  of  the  defendant.     We  think,  however, 
that,  whatever  may  be  the  modifications  of 
the  rule,  when  it  is  invoked  as  a  mere  equita- 
ble principle,  independently  of  statute,  under 
the   above   section   the   defendant   could   not 
become  a  bona  fide  purchaser  of  any  interest 
in  tlic  land  in  question,  as  against  the  plain- 
tiff, after  the  action  to  set  the  deed  aside 
was  commenced  and  whilst  it  was  pending.'* 
So  a   purchaser   at  a  sheriff's  sale  under 
a  judgment  is  subject  to  and  bound  by  the 
decision  in  an  action  to  foreclose  a  mortgage 
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on  the  same  property  which  was  begun  before 
the  sale  and  in  which  a  lis  pendens  had 
been  filed.  Purser  v.  Gady,  120  Cal.  214, 
52  Pac.  489,  wherein  it  was  said :  "Upon  the 
issuance  by  the  sherifif  to  the  defendant  of 
the  deed  for  the  property  sold  to  him  under 
his  judgment  against  the  corporation,  the 
defendant  became  the  successor  in  interest 
of  the  corporation  and  entitled  to  the  pos- 
t^cssion  of  the  property  as  against  it  and 
all  others  claiming  under  it  by  title  derived 
subsequent  to  his  own.  Prior  to  this  sale 
[under  judgment  lien]  to  the  defendant, 
Riggs  had  commenced  the  action  to  foreclose 
his  alleged  lien  upon  the  property  of  the  cor- 
poration, and  by  filing  the  notice  of  lis 
pendens  the  defendant  had  such  constructive 
notice  of  the  claim  of  Riggs  as  to  make  his 
purchase  of  the  property  pending  the  action 
subject  to  that  claim.  If  judgment  in  that 
case  should  establish  the  lien  which  was 
claimed  therein,  a  sale  in  satisfaction  'thereof 
would  relate  to  the  date  of  the  lien,  and, 
if  that  lien  was  prior  to  the  date  of  the  lieu 
under  which  the  defendant  purchased,  the  title 
of  the  purchaser  would  prevail  over  his." 

But  it  has  been  held  that  a  purchaser  of 
the  property  of  a  corporation  at  an  execution 
sale  by  the  sheriff  was  not  a  purchaser  pen- 
dente lite  because  of  the  pendency  of  a  suit 
by  some  of  the  stockholders  of  the  corpora^ 
tion  against  the  corporation  and  its  officers 
to  compel  them  to  discharge  their  duties. 
Paine  v.  Raat,  121  HI.  77,  13  N.  E.  641, 
wherein  it  was  said:  'The  doctrine  of  lis 
pendens  clearly  has  no  application  to  such 
a  case.  The  bringing  of  a  suit  by  a  member 
of  a  corporation,  against  the  company  and 
its  board  of  directors  to  compel  the  latter 
to  discharge  their  duties,  does  not  at  all 
affect  the  right  of  a  judgment  creditor  of 
the  company  to  have  execution  of  his  judg- 
ment out  of  the  property  of  the  company. 
That  was  just  what  was  done  here.  Even  if 
there  were  superior  liens  on  the  property 
sold,  in  favor  of  other  parties,  that  would 
be  no  concern  of  the  company  or  its  incor- 
porators." 

12.  AsaiGNEX  n?  Bankbuptot. 

It  has  been  held  that  an  assignee  in  bank- 
ruptcy of  a  party  filing  a  petition  in  bank- 
ruptcy after  *the  commencement  of  the  ac- 
tion is  a  purchaser  pendente  lite,  standing 
in  the  same  position  as  any  other  grantee 
acquiring  title  from  one  of  the  parties  to 
an  action  pending  the  same.  Eyster  v.  Gaff, 
91  U.  S.  521,  23  U.  S.  (L.  ed.)  403;  Stout 
V.  Lye,  103  U.  S.  66,  26  U.  8.  (L.  ed.)  428; 
Kimberling  v.  Hartly  1  Fed.  671;  Carr  v. 
Fearington,  63  N.  C.  660.  In  Eyster  v. 
Gaff,  supra,  the  rule  was  stated  and  ap- 
plied as  follows:  "At  the  time  that  suit 
was    commenced,    the    mortgagor,    McClure, 


was    vested    with    the    title,    and    was    the 
proper    and    necessary    defendant.      Wheth- 
er any  other  persons  were  proper  defendants 
does  not  appear,  nor  is  it  material  to  inquire. 
But   for   the   bankruptcy  of  McClure,  there 
can   be   no   doubt   that   the   sale   under   the 
foreclosure  decree  and  the  deed  of  the  master 
would  have  vested  the  title  in  the  purchaser, 
and  that  this  would  have  related  back  to  the 
date  of  the  mortgage.    Nor  can  there  be  any 
question,    that,   the   suit   having   been    com- 
menced against  McClure  wlien   the  title   or 
equity   of    redemption'   (no  difference  which 
it  is   was  in   him,   any  person  who   bought 
of  Jiim,  or  took  his  title  or  any  interest  he 
had  pending  the  suit,  would  have  been  bouUd 
by   the   proceedings,   and   their   rights   fore- 
closed   by   the   decree    and    sale.      These   are 
elementary    principles.      Is    there    anything 
in    the    bankrupt    law,    or    in    the    nature 
of   proceedings   in   bankruptcy,   which   takes 
<he  interest  in  the  mortgaged  property  ac- 
quired   by    the    assignee    out    of   this    rule? 
There   is  certainly  no  express  provision   to 
that   effect.      It   is   maintisiined    by   counsel, 
that,  because  the  assignee  is  vested  by  the 
assignment  under  the  statute  with  the  legal 
title,  there  remains  nothing  from  that  time 
for  the  decree  of  foreclosure  to  operate  on, 
and  it  cannot  thereafter  have  the  effect  of 
transferring  the  'title  which  is  in  a  party 
not  before  the  court.    But,  if  this  be  true  in 
this  case,  it  must  be  equally  true  in  other 
suits  in  which  the  title  is  transferred  pen- 
dente lite.     We  have  already  said,  and  no 
authority  is  necessary  to  sustain  the  propo- 
sition, that  a  sale  and  conveyance   by  the 
mortgagor  pending  the  suit  would  not  pre- 
vent the  court  from  proceeding  with  the  case 
without  the  purchaser,  nor  affect  the  title 
of  him  who  bought  under  the  decree.     So, 
in  a  suit  against  the  vendor  of  real  estate 
for  specific  performance,  hia  conveyance  of 
the  legal  title  aft^r  suit  was  brought  would 
not   suspend   the   proceeding   or    defeat   the 
title  under  the  decree  of  the  court.    The  ob- 
vious reason  for  this  is,  that,  if,  when  the 
jurisdiction  of  the  court  has  once  attached, 
it  could  be  ousted  by  the  transfer  of  the  de- 
fandant's  interest,  there  would  be  no  end  to 
the  litigation,  and  justice  would  be  defeated 
by  the  number  of  these  transfers.    Another 
reason  is,  that,  when  such  a  suit  is  ended  by 
a  final  decree  transferring  the  title,  that  title 
relates  back  to  the  date  of  the  instrument  on 
which  the  suit  is  based,  or  to  the  commence- 
ment of  the  suit;  and  the  court  will  not  per- 
mit its  judgment  or  decree  to  be  rendered  nug- 
atory by  intermediate  conveyances.  We  see  no 
reason  why  the  same  principle  should  not  ap- 
ply to  the  transfer  made  by  a  bankruptcy 
proceeding.    The  bankrupt  act  expressly  pro- 
vides  that   the   assignee   may   prosecute    or 
defend  all  suits  in  which  the  bankrupt  was 
a  party  at  the  time  he  was  adjudged  a  bank- 


68 


CITE  THIS  VOL.  ANN.  CAS«  1918C. 


rupt.  If  there  was  any  reason  for  interpos- 
ing, the  assignee  could  have  had  himself  sub- 
stituted for  the  bankrupt,  or  made  a  de- 
fendant on  petition.  If  he  chose  to  let  the 
suit  proceed  without  such  defense,  he  stands 
as  any  other  person  would  on  whom  the  title 
had  fallen  since  the  suit  was  commenced." 

On  the  other  hand,  in  some  jurisdictions  it 
is  held  that  since  an  assignee  in  bankruptcy 
becomes  such  involuntarily  and  by  operation 
of  law  he  is  not  bound  by  the  rule  of  lis  pen- 
dens. Williams  v.  Winans,  20  N.  J.  Eq. 
392;  Zane  v.  Fink,  18  W.  Va.  693.  In  an 
Anonymous  Case,  10  Paige  (N.  Y.)  20, 
"U' herein  the  facts  were  similar  to  those  in 
Eyster  v.  Gaff,  supra,  it  was  said:  "The 
£uit  had  become  defective  and  could  not  be 
further  proceeded  in  until  the  assignee  in 
bankruptcy  was  made  a  party;  that  such 
assignee  was  not  in  the  situation  of  a  new 
purchaser  from  the  defendant  pendente  lite, 
as  the  equity  of  redemption  was  cast  upon 
him  by  operation  of  law." 

13.  Person  Acquiring  Homestead. 

A.  person  acquiring  a  homestead  interest 
in  land  after  the  filing  of  a  lis  pendens  in 
condemnation  proceedings  affecting  such  land 
is  a  purchaser  pendente  lite  and  is  bound 
by  the  decree  in  the  condemnation  proceed- 
ings. McKamara  v.  Oakland  Bldg.  etc.  Assoc 
132  Cal.  247,  64  Pac.  277;  Kemerer  v. 
Bournes,  63  la.  172,  4  N.  W.  921.  In  Roach 
V.  Riverside  Water  Co.  74  Cal.  263,  16  Pac. 
776,  the  rule  was  stated  as  follows:  "The 
plaintiff  Rufina  Roach  was  not  a  party  to 
the  condemnation  proceedings,  and  it  is 
argued  that  she  was  not  a  purchaser  or  in- 
cumbrancer within  the  meaning  of  section 
409  of  the  Code  of  Civil  Procedure,  which 
provides  with  reference  to  notices  of  lis 
pendens  that  *from  the  time  of  filing  such 
record  only  shall  a  purchaser  or  incumbranc- 
er of  the  property  affected  thereby  be  deemed 
to  have  c«>n8tructive  notice  of  the  pendency 
of  the  action."  This  provision  applies  to 
condemnation  proceedings.  (Code  Civ.  Proc. 
sec.  1266.)  And  we  think  the  word  *pur- 
chaser*  must  receive  a  liberal  construction, 
and  be  held  to  include  those  who  have  ac- 
quired a  homestead  interest  in  the  property. 
Any  other  rule  would  enable  parties  to  com- 
mit frauds." 

In  Kemerer  v.  Bournes,  63  la.  172,  4  N. 
W.  921,  it  was  said:  "The  action  to  fore- 
close was  commenced  and  pending  before  the 
defendant  and  her  husband  took  possession  of 
the  property.  Under  these  circumstances 
she  could  have  asserted  no  right  of  home- 
stead as  against  the  mortgage.  When  she 
took  possession,  she  was  charged  with  notice 
of  the  pendency  of  the  action,  and  she  could 
not  afterward  acquire  a  homestead  right  to 
the  prejudice  of  the  mortgagee." 


But  where  a  homestead  wms  declared  before 
a  foreclosure  suit  was  begun  the  homestead- 
er was  held  not  to  be  a  purchaser  pendente 
lite.  Lee  v.  Murphy,  119  Cal.  364,  51  Pac. 
549,  955. 

14.  Person  Acquiring  Intbrbst  through 

Marriage. 

Property  rights  acquired  by  a  marriage 
with  a  defendant  in  a  pending  suit  involv- 
ing the  title  to  property  are  subject  to  the 
decree  rendered  in  such  suit,  the  intermarry- 
ing person  being  governed  by  the  rules  ap- 
plicable to  a  purchaser  pendente  lite.  Koehl- 
er  V.  Bernicker,  63  Mo.  368;  Lionberger  v. 
Baker,  88  Mo.  447,  affirming  14  Mo.  App. 
353.  See  also  Jackson  v.  Edwards,  7  Paige 
(N.  Y.)  386,  affirmed  22  Wend.  498.  In  the 
case  first  cited  it  was  insisted  that  bv  the 
marriage  with  one  of  the  defendants  in  a 
pending  partition  suit  the  husband  acquired 
certain  freehold  rights  to  the  land  in  the 
suit  of  which  he  remained  undivested  by 
the  decree  in  that  suit.  In  answer  to  this 
contention  the  court  said:  "In  reference  to 
this  it  may  be  observed  thut,  while  it  may 
have  been  irregular  to  fail  to  bring  him  in 
as  a  party  defendant  by  appropriate  pro- 
cedure, still  it  by  no  means  follows  that  the 
irregularity  is  fatal,  or  that  he  is  entitled 
to  recover  in  this  action.  And  for  this  rea- 
son, whatever  rights  he  acquired,  by  virtue 
of  his  marriage,  were  obtained  subject  to  the 
litigation  then  in  progress.  That  litigation 
resulted  in  a  sale  of  the  property,  which  sale 
swept  away  every  vestige  of  claim  which  he 
or  his  wife  might  otherwise  have  possessed 
to  the  property  in  suit.  And  plaintiff,  there- 
fore, can  certainly  occupy  no  better  attitude 
in  this  regard,  than  if  he  had  bought  the 
property  pendente  lite;  in  which  event  there 
could  be  but  one  opinion  as  to  the  status  he 
would  occupy." 

//.  Purchaser  before  ComtnencemerU  of 

Action. 

1.  Genbrallt. 

The  words  lis  pendens,  or  "pending  suit," 
are  self-explanatory,  and  until  there  is  a 
suit  pending  there  can  be  no  such  thing  as 
a  purchaser  pendente  lite.  It  therefore  neces- 
sarily follows  that  the  doctrine  that  a  pur- 
chaser pendente  lite  is  bound  by  the  judgment 
or  decree  entered  in  the  pending  suit,  is  not 
applicable  to  a  purchaser  acquiring  his  in- 
terest in  the  property  involved  before  the  suit 
is  brought. 

United  •  States. — ^Lacassagne  v.  Chapuis, 
144  U.  S.  119,  19  8.  Ct.  669,  36  U.  S.  (L. 
ed.)  368;  Pittsburgh,  etc.  R.  Co.  ▼.  Long 
Island  Loan,  etc.  Co.  172  U.  S.  493,  19  S. 
Ct.  238,  43  U.  S.  (L.  ed.)  528,  affirming  55 
Ohio  St.  23,  44  N.  £.  596;  Abraham  v.  Casey, 
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179  U.  a  210,  21  S.  Ct.  88,  45  U.  S.  (L.  ed.) 
156;   Satterfield  v.  Malone,  35  Fed.  445. 

Alabama. — Crawford  ▼.  Kirksey,  55  Ala. 
282,  28  Am.  Rep.  704;  Mathews  v.  Mobile 
Mut.  Ins.  Co.  75  Ala.  85;  Hooper  v.  Payne, 
94  Ala.  223,  10  So.  431. 

California, — Whitney  v.  Higgins,  10  Cal. 
547,  70  Am.  Dec.  748;  Richardson  v.  White, 
18  Cal.  103;  Fogarty  v.  Sparks,  22X:&\.  143; 
Davenport  v.  Turpin,  41  Cal.  100;  Duff  v. 
Randall,  116  Cal.  226,  48  Pac.  66,  58  Am. 
St.  Rep.  158. 

Colorado, — ^Dalander  v.  Howell,  22  Colo. 
App.  396,  124  Pac.  744. 

Connecticut, — Lyon  v,  Sandford,  5  Conn. 
545. 

Georgia, — Planters'  Loan,  etc.  Bank  y. 
Johnson,  70  Ga.  302;  Netbery  v.  Payne,  71 
Ga.  374;  White  v.  Interstate  Bldg.  etc.  Assoc. 
106  Ga.  146,  32  S.  £.  26. 

Illinois. — Franklin  Sav.  Bank  v.  Taylor, 
131  111.  376,  23  N.  £.  397;  Macgregor  v.  Ma- 
larky,  96  111.  App.  421. 

Indiana, — Etzler  v.  Evans,  61  Ind.  56. 

loicn. — Farmers'  Nat.  Bank  v.  Fletcher,  44 
la.  252. 

Katisas, — Thomas  v.  Smith,  8  ELan.  App. 
8o5  mem.  54  Pac.  695. 

Kentucky, — Sutor  v.  Miles,  2  B.  Mon.  489; 
Glarkson  v.  Morgan,  6  B.  Mon.  441;  Macy 
▼.  Fenwick  9  Dana  198,  2  B.  Mon.  469; 
Hart  V.  Hayden,  79  Ky.  350. 

Louisiana, — Thompson  v.  Whitbeck,  47  La. 
Ann.  49,  16  So.  570. 

Maryland, — Oliver  v.  Caton,  2  Md.  Ch. 
298;   Walter  v.  Riehl,  38  Md.  211. 

Minnesota^ — ^Bennett  v.  Hotchkiss,  20  Minn. 
165. 

Nebraska, — Snowden  v.  Tyler,  21  Neb.  199, 
31  N.  W.  661. 

yew  Hampshire, — Hunt  v.  Haven,  52  N.  H. 
162,  171. 

"New  Jersey. — Haughwout  v.  Murphy,  22 
N.  J.  Eq.  531,  affirming  21  N.  J.  Eq.  118; 
Gray  v.  Case,  61  N.  J.  Eq.  426,  26  Atl.  806. 

-VeiP  York, — People  v.  Connolly,  8  Abb.  Pr. 
128;  Jackson  v.  Roberts,  1  Wend.  478; 
Frelinghuysen  v.  Colden,  4  Paige  204;  Chau- 
tauqua County  Bank  v.  Risley,  19  N.  Y.  369, 
75  Am.  Dec  347. 

North  CaroUna. — ^Arrington  v.  Arrington, 
114  N.  C.  161,  19  S.  E.  351. 

Ofcto.-r-Stewart  v.  Wheeling,  etc.  R.  Co. 
63  Ohio  St.  161,  41  N.  E.  247,  29  L.R.A.  438. 

South  Carolina. — Blake  v.  Heyward,  Bailey 
Eq.  208. 

Tewnessee. — ^Thomasson  v.  White,  6  •  Baxt. 
148;  Haynes  y.  Rizer,  14  Lea  246;  Rodgera 
y.  Dibrell,  6  Lea  69. 

T&tas, — ^Davls  v.  Rankin,  60  Tex.  279; 
Howard  v.  McKensie,  54  Tex.  171;  Rippletol 
y.  Dwyer,  65  Tex.  703;  Fielder  v.  Houston 
Oil  Co.  165  S.  W.  48. 

Wisconsin. — Webster  y.  Pierce,  108  Wis. 
407,  83  N.  W.  938. 


Canada. — Peck  v.  Sun  L.  Assur.  Co.  11 
British  Columbia  215. 

As  was  said  in  Consolidated  Fruit  Jar 
Co.  V.  Whitney,  6  Fed.  Cas.  No.  3,133:  "It 
is  constructive  notice  of  the  pendency  of  the 
suit  only  to  tliose  who  have  acquired  some 
title  to  or  interest  in  the  property  involved 
in  the  litigation  from  and  under  the  parties 
to  the  Buit,  or  some  of  them,  since  the  suit 
was  commenced.  It  is  not  applied,  as  may 
be  inferred  from  the  phrase  itself,  to  parties 
whose  rights  were  acquired  before  the  suit 
was  instituted  against  the  grantors  or  ven- 
dors,  under  whom  they  claim." 

In  Ruker  v.  Womadc,  56  Ga.  399,  the  rule 
was  stated  as  follows:  "Where  the  doctrine 
of  lis  pendens  applies,  privies  are  concluded 
by  a  final  judgment  on  the  merits  in  a  case 
pending  when  they  purchased;  but  there  is, 
perhaps,  no  instance  in  the  whole  law  where 
privies  in  estate  are  held  affected  by  the  re- 
sult of  litigation  in  a  suit  commenced  by  or 
against  a  predecessor  in  the  title  after  he 
has  transmitted  all  the  title  he  ever  had." 

The  mere  fact  that  a  vendor  after  making 
the  conveyance  becomes  a  party  to  an  actioi* 
which  was  then  pending  does  not  make  the 
purchaser  a  purchaser  pendente  lite.  Thus 
in  Marchbanks  v.  Banks,  44  Ark.  48,  it  was 
said:  "To  subject  one  to  the  peculiar  notice 
of  lis  pendens,  in  the  absence  of  actual  no- 
tice, the  purchase  must  have  been  made  from 
one  who  was  a  party  to  the  suit  at  the  time. 
It  is  not  enough  if  he  be  brought  in  after- 
wards." So  in  Bigelow  v.  Stringfellow,  26 
Fla.  366,  6  So.  816,  the  rule  was  applied  as 
follows:  "The  order  made  on  Bigelow's  peti- 
tion did  not,  of  itself,  make  him  a  party  to 
Stringf  el  low's  bill,  nor  did  he  become  such 
for  some  months  after,  when  the  amended 
bill  had  been  filed.  The  doctrine  of  lis  pen- 
dens is  regarded  with  no  partiality  by  the 
courts,  and  cannot,  upon  the  facts  of  this 
case,  be  assumed  by  us  to  apply  to  Taylor, 
who  purchased  before  Bigelow  became  a  party 
to  the  suit,  and  is  not  himself  a  party  to  ,it, 
but  of  whose  rights  in  the  premises  the  com- 
plainant has  been  aware  ever  since  the  plea 
was  filed." 

In  Johnson  v.  Irwin,  16  Wash.  652,  48  Pac. 
345,  wherein  it  appeared  that  a  mortgage 
was  given  by  a  person  who  was  not  a  party 
to  a  suit  affecting  the  land  conveyed  but  who 
subsequently  intervened  in  the  suit,  it  was 
held  that  the  mortgagee  was  not  a  purchaser 
pendente  lite.  The  court  said:  "It  is  con- 
ceded that  respondent's  mortgage  was  ob- 
tained after  the  filing  of  the  writ  of  attach- 
ment and  of  the  lis  pendens  in  the  auditor'a 
office  in  Pieroe  county.  But  those  actions 
were  actions  against  -Bennett  and  Company, 
and  while  it  is  true  that  Irwin  and  wife,  re- 
spondent's mortgagors,  intervened  in  those  ac- 
tions and  became  parties  thereto,  this  inter- 
vention was  subsequent  to  the  filing  of  the 
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writs  of  attachment  and  of  the  lis  pendens 
and  subsequently  to  the  execution  of  the 
mortgage  to  the  respondent,  so  tliat  respond- 
ent's rights  are  in  no  way  affected  by  the 
appearance  of  his  mortgagors  in  the  suits 
against  Bennett  and  Company.  The  ques- 
tion, then,  is:  did  the  filing  of  the  writ  of 
attachment  and  lis  pendens,  or  either  of  them, 
constitute  constructive  notice  to  the  respond- 
ent T  We  held  in  Clerf  v.  Montgomery,  15 
Wash.  483  (46  Pac.  1028),  that  where  a 
debtor  conveyed  land  to  his  wife  in  fraud  of 
his  creditors,  and  afterwards  a  creditor  sued 
the  husband,  and  the  sheriflf  levied  on  the  in- 
terest of  the  husband  in  the  land  bv  filing  a 
copy  of  the  writ  and  notice  of  attachment  in 
the  county  auditor's  office,  a  subsequent  pur- 
chaser from  the  wife  for  value  without  actual 
notice  of  the  levy  was  a  bona  fide  purchaser 
without  notice  of  any  incumbrance.  We  are 
satisfied  with  this  holding,  and  it  f^ettles  the 
proposition  in  this  case  so  far  as  the  effect  of 
the  filing  of  the  writ  of  attachment  is  con- 
cerned, but  it  is  contended  by  the  appellant 
that  a  distinction  can  be  drawn  between  the 
effect  of  the  writ  of  attachment  and  the  lis 
pendens  provided  for  in  the  laws  of  1893. 
.  .  .  Irwin  not  having  been  a  party  to  the 
actions  in  which  the  lis  pendens  were  filed 
until  after  the  mortgage  was  executed  to  the 
respondent,  and  respondent  not  having  been 
made  a  party  to  the  actions  against  Bennett, 
we  think  that  the  court  rightfully  concluded 
that  the  respondent  was  not  bound  in  any 
way  by  the  actions  brought  by  these  appel- 
lants against  Bennett  or  by  the  writ  of  at- 
tachment or  lis  pendens  which  was  filed  in 
that  case." 

In  Rogers  v.  Winds  Lumber  Co.  72  Ark. 
657,  80  S.  W.  684,  it  was  held  that  where  a 
purchaser  took  a  conveyance  before  attach- 
ment suits  were  brought  against  his  vendor, 
and  sold  to  another  pending  such  suits,  the 
second  purchaser  was  not  a  purchaser  pen- 
dente lite. 

Jn  Arnold  v.  Smith,  80  Ind.  417,  the  court 
set  out  the  facte  and  its  ruling  as  follows: 
"It  appears  from  the  complaint  that  the  ap- 
pellant conveyed  the  property  in  dispute  to 
Horace  B.  Smith,  on  the  3d  of  February, 
1857;  that  Horace  B.  Smith  conveyed  the 
property  to  Asher  Norton,  February  26th, 
1857 ;  and  that  he  obtained  possession  on  the 
let  of  March,  1861;  that  he  conveyed  it  to 
Sophia  Smith,  July  15th,  1862,  and  she  was 
not  made  a  party  to  the  suit  until  the  March 
term,  1865.  It  appears  from  the  evidence 
that  Sophia  Smith  executed  a  mortgage  tipon 
the  property  to  William  R.  McKeen,  on  the 
8th  day  of  March,  1864,  for  $4,000,  through 
which  Filbeck  derives  his  title.  This  mort- 
gage was  executed  nearly,  or  quite,  a  year 
before  Sophia  Smith  was  impleaded,  and  as 
slie  had  the  legal  title  from  the  15th  of  July, 
1862,  the  pendency  of  the  suit  against  other 


parties  was  no  notice  to  a  purchaser  from  her. 
Wade,  on  the  Law  of  Notice,  sec.  355,  thus 
states  the  law:  'It  is  not  sufficient  that 
there  is  a  claim  made  by  the  pleadings  to  the 
property.  To  affect  a  purchaser  who  comes 
in  pendente  lite,  under  the  holder  of  the 
legal  title,  with  constructive  notice  of  the 
equity  claimed  against  it,  the  holder  of 
the  legal  title  must  have  been  impleaded  at 
the  time  of  the  purchase.  Should  he  be  brought 
in  subsequent  to  the  purchase,  the  lis  pendens 
would  not  take  effect  by  relation,  so  as  to 
charge  the  purchaser  with  notice,  although 
the  property  may  have  been  specially  desig- 
nated in  the  bill.'  The  pendency  of  the  suit 
against  other  parties  was  no  notice  to  McKeen 
of  the  appellant's  equity,  and,  therefore,  the 
parol  testimony,  tending  to  show  that  no 
summons  had  issued,  could  not  possibly  in- 
jure the  appellant.  Nor  was  she  injured  by 
the  testimony  tending  to  show  that  no  papers 
were  on  file  m  this  cause  at  the  time  Filbeck 
purchased  the  property.  McKeen  was  not  a 
party  to  the  suit,  nor  did  he  acquire  his  title 
through  any  person  who  was,  at  the  time, 
a  party  to  the  suit.  Again,  the  validity  of 
McKeen's  mortgage  was  not  questioned,  and, 
as  he  took  it  without  notice  of  appellant's 
claim,  he  was,  therefore,  a  bona  fide  pur- 
chaser. .  .  .  Filbeck^purchased  the  title 
of  McKeen,  acquired  through  such  mortgage, 
and  it  was  immaterial  whether  the  pendency 
of  such  suit  was  notice  to  him  (Filbeck)  or 
not,  as  a  purchaser  with  notice  from  a  pur- 
chaser without  notice  is  protected." 

In  Low  V.  Pratt,  53  111.  438,  it  appeared 
that  prior  to  the  filing  of  a  creditor's  bill 
for  discovery  in  which  the  owner  of  certain 
land  was  made  a  party  with  the  debtor,  the 
owner  had  mortgaged  the  land  in  question , 
and  subsequently  but  prior  to  the  filing  of 
a  supplemental  bill  seeking  to  subject  the 
particular  land  to  the  claim  of  the  creditor, 
the  owner  had  conveyed  the  land  absolutelv 
in  payment  of  the  mortgage.  It  was  held  that 
the  purchaser  was  not  a  purchaser  pendente 
lite.  The  court  said:  "Wells  seems 'to  have 
purchased  the  premises  from  Shailer  in  good 
faith,  and  for  a  valuable  consideration,  and 
is,  of  course,  a  necessary  party  to  a  proceed- 
ing intended  to  destroy  his  title.  Counsel  for 
appellants  say  he  was  a  purchaser  pendente 
lite.  But  not  so.  His  mortgage  was  taken 
and  recorded  before  the  original  bill  was  filed. 
Nor  can  we  regard  the  original  bill,  which 
was  a  mere  bill  for  discovery,  containing  no 
allegations  in  regard  to  this  land,  as  notice  to 
subsequent  purciiaaers  from  Shailer,  that  the 
Pratts  had  equities  in  the  land  which  their 
creditors  were  seeking  to  reach.  This  matter 
was  first  brought  before  the  court  in  the 
supplemental  bill,  after  Wells  had  become 
the  absolute  owner.  So  far  as  this  record 
discloses,  Wells  is  the  owner  of  this  land, 
and  if  the  complainants  desired  to  contest  his 
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claim  as  a  bona  fide  purchaser,  they  should 
have  made  him  a  party  to  this  proceeding." 

In  Seymour  t.  Fisher,  16  Colo.  188,  27 
Pac.  240,  it  was  held  that  the  beneficiary  of 
a  trust  estate  created  prior  to  the  commence- 
ment of  a  suit  affecting  the  title  to  the  prop- 
erty and  the  filing  of  a  lis  pendens  was  not  a 
purchaser  pendente  lite  although  the  legal 
title  was  not  conveyed  to  him  until  after  the 
6uit  was  brought,  the  court  saying  that  this 
was  particularly  true  in  view  of  the  fact  that 
the  parties  to  the  suit  had  notice  of  the  trust 
estate. 

However,  in  France  v.  Holmes,  84  la.  319, 
5i  X.  W.  152,  the  court  intimated  that  a  per- 
bon  who  had  good  reason  to  believe  that  a 
suit  would  be  instituted  and  who  loaned  his 
money  prior  to  the  institution  of  the  suit 
might  be  held  to  be  a  purchaser  pendente  lite. 
It  was  held,  however,  in  that  case  that  the 
facts  did  not  justify  the  belief  that  a  suit 
would  be  instituted,  the  court  saying:  "The 
suit  was  commenced  some  months  after  the 
execution  of  the  mortgage,  and  was  not  a 
matter  of  which  notice  could  be  taken  before 
accepting  the  mortgage.  It  is  true  that  be- 
fore the  plaintiff  made  the  loan  and  took  the 
mortgage  there  was  talk  that  suit  was  to  be 
commenced,  and  that  the  plaintiff  waited  a 
little  time  for  that  to  be  done;  and  it  is  equal- 
ly true  that  Knudtson  knew  that  the  plain- 
tiff contemplated  making  the  loan  if  the 
^uit  was  not  commenced  at  once.  The  plain- 
tiff's agent  seems  to  have  been  diligent  to 
know  the  true  condition  of  the  title  to  tho 
lots,  and  the  situation  of  the  disputes  between 
Knudtson  and  Holmes  was  such  that  it  could 
not  well  be  known.  Eoiudtson  knew  of  the 
plaintiff's  intention  to  make  the  loan  if  suit 
was  not  promptly  commenced,  and,  in  view 
of  the  entire  situation,  it  was  Knudtson's 
duty  to  act  promptly.  From  the  situation  of 
the  case  we  think  the  plaintiff  was  warranted 
in  the  belief  that  no  suit  would  be  commenced, 
or  the  title  to  the  lots  contested.  We  are  not 
to  be  understood  as  holding  that,  if  a  suit  was 
pending  between  Knudtson  and  Holmes  to 
contest  the  title,  or  if  the  plaintiff  had  good 
reason  to  believe  such  a  suit  would,  in  a  prop- 
er time,  be  instituted,  he  would  not  be  re- 
quired to  await  the  result  before  parting 
with  his  money  on  the  strength  of  Holmes' 
title;  but  such  are  not  the  facts  of  this  case." 

2.   INTEBBST  A0QX7IB£a>  BEFOBB  BUT  EXFOBCBD 

After  Comhsnoement  of  Suit. 

The  cases  are  not  in  accord  as  to  the  status 
of  a  purchaser  at  a  sale  to  enforce  a  mort- 
gage or  other  lien  where  the  lien  is  prior  in 
date  to  the  commencement  of  an  action  in- 
volving the  property  but  the  sale  is  not  con- 
summated until  after  the  action  has  become 
lis  pendens.  Thus  in  some  jurisdictions  it  is 
held  that  a  purchaser  under  mortgage  fore- 


closure proceedings  is  not  a  purchaser  pen- 
dente lite  though  the  sale  is  made  after  the 
bringing  of  an  action  to  enforce  an  inferior 
lien,  the  courts  holding  that  the  sale  relates 
back  to  the  date  of  the  mortgage.  Coles  v. 
Allen,  64  Ala.  08;  Patapsco  Guano  Co.  v. 
Hurst,  106  Ga.  184,  32  S.  E.  136;  Bradley  v. 
Luce,  99  111.  234;  Fenwick  v.  Macey,  12 
B.  Mon.  (Ky.)  469;  Lever ich  v.  Toby,  6  La. 
Ann.  462,  7  La.  Ann.  445;  Lacassagne  v. 
Abraham,  48  La.  Ann.  1160,  20  So.  672;  Jay- 
cox  V.  Smith,  17  App.  Div.  146,  45  N.  Y.  S. 
299;  Yoe  v.  Milan  County  Cotton  Co-Opera- 
tive,  etc.  Alliance  (Tex.)  32  S.  W.  Ill, 
modified  on  other  grounds  32  S.  W.  162; 
Allen  V.  Case,  13  Wis.  621. 

In  Murphy  v.  Farwell,  9  Wis.  102,  it  ap- 
peared that  pending  an  action  for  the  fore- 
closure of  a  first  mortgage  an  action  was 
brought  for  foreclosure  by  a  second  mortgage. 
It  was  insisted  that  the  purchaser  at  the  sale 
under  the  first  mortgage  was  a  purchaser 
pendente  lite  and  bound  by  the  decree  in  the 
second  foreclosure  suit.  In  answer  to  this 
contention  the  court  after  stating  the  general 
rule  as  to  purchasers  pendente  lite,  said: 
"The  whole  question,  therefore,  turns  upon 
whether  this  rule  was  applicable  or  not;  and 
we  are  very  clearly  of  the  opinion  that  it  was 
not.  The  reason  on  which  it  rests  fails  en- 
tirely in  such  a  case.  That  leason  is  to  pre- 
vent parties,  by  voluntary  conveyance  after 
litigation  commenced,  from  eluding  the  grasp 
of  the  law,  and  baffling  justice,'  to  prevent 
mere  intruders  from  acquiring  rights  in  prop- 
erty after  suits  begun  in  regard  to  it,  and 
then  claiming  the  right  to  litigate  over 
again,  the  questions  which  those  suits  settled 
as  against  their  vendors,  or  those  whose  in- 
terests they  may  have  attached.  But  it 
would  be  very  strange  to  say  that  this  rule 
applied  to  a  sale  under  a  first  mortgage,  in 
enforcing  a  paramount  and  adverse  title. 
Such  a  mortgagee,  is  no  intruder — no  volun- 
teer to  acquire  a  right  after  suit  begun.  On 
,the  contrary,  he  is  only  enforcing  a  specific 
right  to  the  property  which  he  had  before 
the  suit.  And  the  purchaser  at  such  sale 
should  be  regarded  in  the  same  light  as  the 
mortgagee,  because  it  is  part  of  the  right  of 
the  mortgagee  that  the  purchaser  should  be 
protected.  To  apply  the  rule  here,  would 
be  to  say  that  after  a  first  mortgagee  has 
begun  his  foreclosure,  and  obtained  his  de- 
cree of  sale,  that  a  second  mortgagee,  by 
beginning  his  suit,  arrests  the  proceedings 
of  the  first,  or  subjects  him  to  the  disability 
of  being  bound,  or  having  a  purchaser  at  his 
sale  bound,  by  a  judgment  in  a  suit  to  which 
they  are  neither  parties.  It  is  plain  that  the 
reason  of  the  rule  does  not  exist  here,  and 
that  to  apply  it,  would  be  to  subject  a  prior 
and  a  paramount  right  to  an  unjust  and  op- 
pressive disability.  .  .  .  The  exception  is 
based  not  on  the  mere  fact  that  the  sale  is 
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under  a  decree  or  judgment-i  for  that  might 
not  always  be  sufficient;  but  it  is  founded  on 
the  existence  of  a  prior  right  before  suit, 
which  the  owner  subsequently  may  protect 
or  enforce." 

In  Roosevelt  v.  Land,  etc.  Co.  108  Wis. 
653,  84  N.  W.  157,  the  governing  fact  was 
declared  to  be  the  commencement  of  the  ac- 
tion, the  court  holding  that  if  a  second  mort- 
gagee began  his  action  to  foreclose  before 
the  first  mortgagee  began  his  action,  a  pur- 
chaser at  the  sale  held  under  the  proceedings 
to  foreclose  the  second  mortgage  was  not  a 
purchaser  pendente  lite  although  the  sale  was 
held  subsequent  to  the  bringing  of  an  action 
to  foreclose  the  first  mortgage. 

In  Patapsco  Guana  Co.  v.  Hurst,  106  Ga. 
184,  32  S.  E.  136,  the  court  stated  and  applied 
the  rule  as  follows:  "The  doctrine  of  lis 
pendens  is  relied  on  to  sustain  the  contention 
of  the  plaintiff  in  execution.  This  doctrine 
can  have  no  application  where  there  is  no  suit 
pending  at  the  time  the  rights  of  the  person 
sought  to  be  charged  attached  to  the  property. 
It  is  clear  that  Hammock  &  Rush,  the  mort- 
gagees, were  not  in  any  way  affected  by  the 
litigation  between  Mrs.  Clark  and  the  cred- 
itor of  her  husband,  the  litigation  having 
arisen  after  the  mortgage  was  executed. 
This  being  the  case,  the  claimants  in  the 
present  case,  who  derived  their  title  through 
a  foreclosure  sale  founded  on  the  mortgage, 
would  stand  in  the  shoes  of  the  mortgagees 
and  would  be  unaffected  by  the  judgment  in 
the  case  in  which  Mrs.  Clark  was  claimant, 
unless  they,  or  their  predecessors  in  title,  have 
done  something  which  would  preclude  them 
from  setting  up  the  rights  they  acquired  as 
successors  of  the  mortgagees.  Nothing  which 
would  have  such  effect  appears  in  the  record. 
The  case,  therefore,  must  be  decided  as  if 
Mrs.  Clark  had  not  interposed  a  claim.  This 
being  true,  but  one  conclusion  can  be  reached 
from  the  present  record,  and  that  is,  that 
the  property  levied  on,  so  far  as  the  mort- 
gagees and  those  who  derived  title  through 
the  foreclosure  of  the  same  are  concerned,  is 
the  property  of  Mrs.  Clark,  and  therefore  not 
subject  to  a  judgment  lien  against  Clark 
growing  out  of  a  suit  against  him,  not  only 
begun  after  he  had  parted  with  all  interest  in 
the  property  and  title  to  the  same  had  be- 
come absolutely  vested  in  her,  but  also  found- 
ed on  a  cause  of  action  against  the  husband 
accruing  to  the  creditor  after  the  husband 
had  conveyed  the  property.  And  this  is  true 
notwithstanding  the  foreclosure  and  sale  and 
conveyance  by  the  purchaser  at  such  sale 
to  the  present  claimants  all  took  place  while 
the  case  in  which  Mrs.  Clark  was  a  claimant 
was  still  pending." 

In  Fisher  v.  Dickenson,  84  Va.  318,  4  S.  E. 
737,  it  was  held  that  the  sale  of  land  under 
a  trust  deed  and  in  accordance  with  the  terms 
thereof  conveyed  a  good  and  valid  title  to 


the  purchaser  unaffected  in  any  way  by  a 
suit  to  enforce  a  judgment  against  the  grant- 
or in  the  trust  deed  obtained  subsequently  to 
the  date  of  such  deed  but  before  the  sale 
under  the  deed. 

So  a  person  who  took  a  mortgage  on  prop- 
erty from  the  purchaser  at  a  sale  under 
proceedings  to  foreclose  a  mortgage  which 
was  a  prior  lien  has  been  held  to  be  a  bona 
fide  purchaser  and  not  governed  by  the  rules 
applicable  to  a  purchaser  pendente  lite,  al- 
though liis  mortgage  was  taken  pending  a 
suit  involving  a  judgment  against  the  orig- 
inal *  mortgagor  which  was  obtained  subse- 
quently to  the  institution  of  the  foreclosure 
proceedings  under  which  his  mortgagor  pur- 
chased.    Porter  v.  Barclay,  18  Ohio  St.  546. 

In  Neff  V.  Elder,  84  Ark.  277,  106  S.  W. 
260,  120  Am.  St.  Rep.  67,  it  was  held  that 
the  assignee  of  a  mortgage  antedating  a  suit 
to  enforce  .a  vendor's  lien  was  not  a  pur- 
chaser pendente  lite  though  the  suit  was 
pending  at  the  time  of  the  transfer. 

In  Lacassagne  v.  Chapuis,  144  U.  S.  119, 
32  S.  Ct.  659,  36  U.  S.  (L.  ed.)  368,  it  was 
held  that  although  a  lien  was  acquired  before 
the  commencement  of  a  suit  involving  the 
title,  a  purchaser  of  the  property  under  a 
sheriff's  deed,  in  proceedings  to  foreclose  the 
lien,  was  wuthin  the  rule  of  lis  pendens  if 
the  sheriff's  sale  was  made  subsequently  to 
the  commencement  of  the  suit.  However  in 
the  subsequent  case  of  Andrews  v.  National 
Foundry,  etc.  Works,  77  Fed.  774,  46  U.  S. 
App.  619,  23  €.  C.  A.  454,  36  L.R.A.  153, 
writ  of  error  denied  166  U.  §.  721,  17  S.  Ct. 
996,  41  U.  S.  (L.  ed.)  1177,  the  contrary 
doctrine  was  announced. 

In  National  Foundry,  etc.  Works  v.  Oconto 
City  Water  Supply  Co.  113  Fed.  793,  51  C. 
C.  A.  465,  the  court  quoting  Andrews  v.  Na- 
tional Foundry,  etc.  Works,  supra,  said: 
"The  contention  that  the  lis  pendens  filed  in 
the  lien  suit  puts  the  appellant  in  a' position 
to  demand  redemption  from  sale  under  the 
foreclosure  is  also  without  foundation.  It 
is  true  that  by  the  lien  action  the  parties 
were  brought  within  the  jurisdiction  of  the 
court,  so  that  the  lis  pendens  would  bind  any- 
intermediate  purchaser  taking  an  interest 
from  either  party  as  a  vohmteer.  But  there 
is  no  warrant  for  saying  that  a  like  rtile  is 
applicable  to  the  institution  and  completion 
of  foreclosure  proceedings  by  a  mortgagee 
either  in  the  same  or  some  other  court  of 
co-ordinate  jurisdiction.  The  opinion  of  this 
court  by  Judge  Woods  rendered  on  the  deci- 
sion of  the  motion  for  a  rehearing  when  the 
case  was  here  before  (see  Andrews  v.  Pipe 
Works,  23  C.  C.  A.  454,  77  Fed.  774,  46  U.  S. 
App.  619)  seems  to  be  conclusive  of  this 
question.  As  there  said:  These  defendants 
were  not  volunteer  purchasers  intervening  as 
strangers.  They  purchased  upon  the  fore- 
closure of  their  OM'n  mortgage,  which  ante- 
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dated  the  commencement  of  the  suit  of  the 
lienholders,  and  the  title  which  they  obtained 
related  back  to  the  date  of  their  mortgage. 
The  doctrine  of  lis  pendens,  as  we  conceive, 
does  not  apply.' " 

Where,  however,  the  suit  to  foreclose  a 
mortgage  was  not  commenced  until  after  the 
filing  of  a  notice  by  the  plaintiff  in  another 
suit  which  initiated  lis  pendens,  it  was  held 
that  a  purchaser  in  the  foreclosure  suit  was  a 
purchaser  pendente  lite.  Randall  v.  Duff,  79 
Cal.  115,  19  Pac.  532,  21  Pac.  610,  3  L.R.A. 
754.  But  a  purchaser  at  a  sheriff's  sale  in 
proceedings  to  foreclose  a  mortgage  has  been 
held  not  to  be  a  purchaser  pendente  lite 
where  the  purchase  was  made  prior  to  the 
filing  of  the  lis  pendens  in  a  subsequent  suit 
although  the  deed  was  not  actually  executed 
and  delivered  until  after  the  lis  pendens  was 
filed.  Duff  V.  Randall,  116  Cal.  226,  48  Pac. 
66,  58  Am.  St.  Rep.  158. 

In  Shanklin  y.  Franklin  L.  Ins.  Co.  77  Ind 
268,  it  was  held  that  a  purchaser  at  a  sale 
based  on  a  judgment  which  was  obtained 
prior  to  an  action  to  foreclose  a  mortgage 
which,  however,  antedated  the  judgment,  was 
not  a  purchaser  pendente  lite. 

In  Scott  V.  Scott,  85  Ky.  385,  3  S.  W.  598, 
5  S.  W.  423,  it  was  held  that  an  execution 
levied  on  land,  as  that  of  the  judgment  debtor, 
prior  to  an  action  to  set  aside  a  deed  by  such 
debtor  to  third  persons  as  fraudulent,  but 
instituted  by  others  than  the  execution  cred- 
itor, took  precedence  over  a  decree  in  such  suit 
declaring  the  deeds  to  be  fraudulent  and  a 
purchaser  under  the  execution  was  not  a  pur- 
chaser pendente  lite  because  of  such  action. 

8.  Executory  Co:!^TRAC?r  of  Sale. 

The  cases  determining  the  effect  of  lis 
pendens  on  a  prior  executory  contract  for  the 
sale  of  land  are  collected  in  the  note  to  Moul- 
ton  V.  Kolodzik,  7  Ann.  Cas.  1092,  and  there 
seem  to  be  no  recent  cases  involving  that 
point. 

4.  Unbecobded  Convetance. 

The  cases  are  not  in  accord  as  to  the  status 
of  the  holder  of  a  deed  executed  before  the 
commencement  of  an  action  involving  the 
property  conveyed  but  not  recorded  until 
afterwards.  In  some  jurisdictions  statutes 
have  been  enacted  providing  that  an  instru- 
ment not  duly  recorded  shall  have  no  effect 
as  against  persons  having  no  actual  notice 
thereof,  and  wherever  such  an  act  is -in  force 
it  is  held  that  a  purchaser  holding  an  unre- 
corded conveyance  is  bound  by  the  judgment 
in  an  action  involving  the  property  which  is 
brought  before  the  recordation  of  his  con- 
veyance. Ferris  v.  Udell,  139  Ind.  579,  38 
X.*  E.  180;  Utley  v.  Fee,  33  Kan.  683,  7  Pac. 
555;   Myers  ▼.  Jones,  61  Kan.  191,  59  Pac. 


275;  Caldwell  v.  Bigger,  76  Kan.  49,  90  Pac. 
J 095;  Munger  v.  Beard,  79  Neb.  764,  113  N. 
W.  214,  126  Am.  St.  Rep.  688,  overruling 
Sheasley  v.  Keens,  48  Neb.  57,  66  N.  W.  1010; 
Holland  v.  Cofield,  27  Okla,  469,  112  Pac. 
1032.  See  also  Adair  v.  Mergentheim,  114 
Ind.  303,  16  N.  £.  603;  Davis  v.  Barton,  130 
Ind.  599,  30  N.  E.  298;  Wolfenberger  v.  Hub- 
bard, reported  in  full  post,  this  volume,  at 
page  81. 

In  Smith  v.  Hodsdon,  78  Me.  180,  3  Atl. 
276,  the  doctrine  was  stated  as  follows: 
"This  plaintiff's  deed,  although  given  before, 
was  not  recorded  till  after  the  commence- 
ment of  the  real  action  in  which  this  defend- 
ant claimed  title  to  the  land.  .  .  .  This 
deed,  then,  unrecorded,  could  not  be  effectual 
against  the  plaintiff  in  that  suit — the  de- 
fendant in  this.  It  was  recorded  during  the 
pendency  of  proceedings  in  which  the  plain- 
tiff therein  established  her  title  to  these  prem- 
ises. Hence,  this  plaintiff  can  be  regarded  in 
no  other  light  than  as  a  purchaser  pendente 
lite.  As  such  he  would  be  held  charge- 
able with  notice  of  the  character  of  tlie  suit 
and  of  the  extent  of  the  claim  asserted  in  the 
pleadings  in  reference  to  the^land,  even  with- 
out express  or  implied  notice  in  point  of  fact. 
This  rule  is  founded  in  necessity  and  is  salu- 
tary in  its  operation,  for  it  would  be  almost 
impossible  to  terminate  any  suit  successfully 
if  alienations  were  allowed  to  prevail  during 
its  pendency.  .  .  .  And  although  he  was 
notified  that  he  might  appear  in  that  suit, 
when  the  fact  became  known  from  the  records 
that  he  claimed  title  under  the  defendant  in 
that  action,  yet  such  notice  was  unnecessary. 
His  deed  did  not  become  effectual,  so  far  as 
affecting  the  rights  of  the  plaintiff  in  that 
action,  till  after  the  commencement  of  pro- 
ceedings by  her  to  establish  her  title  to  the 
land  in  controversy.  As  such  purchaser  dur- 
ing the  pendency  of  that  action,  he  is  bound 
by  any  judgment  that  may  have  been  entered 
against  the  person  from  wliom  he  derived  his 
alleged  title,  equally  as  if  he  had  been  a  party 
to  it  from  the  beginning." 

In  Smith  v.  Worster,  59  Kan*  640,  54  Pac. 
676,  68  Am.  St.  Rep.  385,  the  court  stated  the 
question  at  issue  and  its  ruling  thereon  as 
follows:  "Can  the  grantee  in  a  conveyance, 
with  knowledge  of  the  pendency  of  a  suit  to 
foreclose  a  prior  mortgage  lien  upon  the  land, 
brought  and  maintained  upon  the  assumption 
that  he  had  no  interest  in  the  subject-matter 
of  the  action,  and  who  never,  by  possession  of 
the  land  or  otherwise,  gave  notice  of  his  claim 
to  it,  withhold  his  deed  from  record  until 
the  case  has  progressed  to  judgment  and  the 
issuance  of  an  order  of  sale,  and  then  by 
filing  it  in  the  register's  office  arrest  the  con- 
clusion of  the  case  and  bring  to  naught  the 
efforts  tliat  far  made  to  convert  the  land 
into   money    for   the   payment   of   the  debt; 


74 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


and  when  sued  by  the  purchaser,  can  one  of 
the  judgment  debtors  who  was  legally  bound 
for  its  payment,  in  an  action  ta  quiet  his 
title,  successfully  defend  upon  the  ground 
that  he,  not  having  been  made  a  party  to  the 
case,  had  an  equity  of  redemption  or  otlier 
interest  in  the  land  of  which  he  had  not  been 
foreclosed  and  barred?  Our  very  decided 
judgment  is  that  he  cannot  do  so.  C.  W. 
Smith  was  a  grantee  of  mortgaged  premises. 
He  was  a  grantee  before  suit  upon  the  mort- 
gage, but  he  purchased  with  knowledge  of  the 
existence  of  the  mortgage.  He  knew,  that 
without  voluntary  payment  of  the  mortgage 
debt  by  those  obligated  to  such  duty  the 
mortgage  would  be  foreclosed  as  against  those 
supposed  to  be  interested  in  the  land.  With 
knowledge  of  this  fact  he  neglected  to  put 
himself  in  the  way  of  receiving  information 
of  the  foreclosure  proceeding  when  it  was 
instituted.  He  failed  to  record  his  deed  and 
to  thereby  impart  notice  of  his  rights,  and  to 
put  upon  his  adversary  the  obligation  to  in- 
form him  of  the  foreclosure  action.  What 
then  results  from  this  neglect  of  duty?  Sec- 
tion 21  of  the  act  concerning  conveyances  of 
real  estate  declares — ^'No  such  instrument  in 
writing  shall  be  valid,  except  between  the 
parties  thereto  and  such  as  have  actual  no- 
tice thereof,  until  the  same  shall  be  deposited 
with  the  register  of  deeds  for  record.'  Gen. 
Stat.  1897,  ch.  117,  §  21.  This  statute  there- 
fore prescribes  a  penalty  for  the  neglect  of 
duty  towards  others  and  a  lack  of  diligence  to 
protect  one's  own  interests.  That  penalty  is 
that  the  unrecorded  conveyance,  except  as 
between  the  parties  thereto  and  those  who 
have  actual  knowledge  thereof,  shall  be  in- 
valid as  long  as  it  remains  unrecorded.  If, 
then,  the  deed  of  plaintiff  in  error  was  in- 
valid until  recorded  it  was  as  though  he  had 
no  interest  in  the  land  until  record  was 
made.  If  he  had  no  such  interest  until  record 
was  made,  his  rights  dated  from  the  time 
of  record  the  same  as  though  they  had  not 
been  acquired  until  then.  That  being  true, 
he  was  as  a  purchaser  pendente  lite.  He  was 
as  though  he  bought  pending  the  suit.*' 

So,  one  who  withholds  his  deed  to  realty 
from  record  until  after  proceedings  instituted 
by  a  county  to  foreclose  a  lien  for  taxes  have 
resulted  in  a  decree  and  sale  of  the  land,  is 
subject  to  the  rules  governing  a  purchaser 
pendente  lite.  Atchison  County  v.  Lips,  60 
Kan.  252,  76  Pac.  851,  wherein  it  was  said: 
"Lips  chose  to  take  his  chances,  and  with- 
held his  deed  from  record  until  after  the 
foreclosure  proceedings  by  the  county  had 
gone  to  final  decree  and  a  sale  of  the  land. 
The  county,  therefore,  in  foreclosing  its  tax 
lien,  rightfully  proceeded  upon  the  assump- 
tion that  no  persons,  except  those  whose  titles 
were  upon  record,  had  any  interest  in  the  real 
estate.    As  between  the  county  and  Lips,  his 


deed  took  effect  only  from  the  time  he  placed 
it  on  record;  it  had  no  greater  force  than  if 
he  had  purchased  on  the  day  it  was  recorded. 
Therefore,  he  was  a  purchaser  pending  the 
action,  with  notice  of  all  the  rights  which 
the  county  claimed  in  its  foreclosure  proceed- 
ing. Ihis  case  falls  exactly  within  the  prin- 
ciples announced  in  the  case  of  Smith  v. 
Worster,  59  Kan.  640,  64  Pac.  676,  68  Am. 
St.  Rep.  386." 

In  Norton  v.  Birge,  36  Conn.  260,  the  court' 
distinguishing  the  case  of  King  v.  Bill,  28 
Conn.  593,  said:  *'The  court  held  that  the 
doctrine  was  not  applicable  to  the  circum- 
stances of  that  case.  But  that  case  is  far 
from  being  decisive  of  the  present.  The  facts 
there  differ  materially  from  the  facts  now 
before  us.  In  that  case  the  deed,  which,  it 
was  claimed,  should  be  affected  by  the  lis 
pendens,  was  given  a  few  hours  after  the 
service  of  the  petition  and  before  it  was 
returned  to  court.  As  it  was  not  probable 
that  the  grantee  would  have  obtained  knowl- 
edge of  the  pending  suit  by  any  degree  of 
diligence  that  could  reasonably  be  required  of 
him,  the  court  intimated  that  the  doctrine 
of  lis  pendens  should  not  be  adopted  to  the 
extent  of  applying  it  to  a  case  like  that. 
In  this  case  the  suit  had  been  pending  in  court 
more  than  a  year  when  the  petitioner  took  his 
first  mortgage." 

In  other  jurisdictions,  however,  the  con- 
trary rule  is  adopted,  the  courts  holding  that 
since  the  vendor  parts  with  his  entire  interest 
prior  to  the  commencement  of  the  action  the 
rule  of  lis  pendens  cannot  apply,  although 
the  conveyance  is  not  recorded.  Xoyes  v. 
Crawford,  118  la.  15,  91  N.  W.  799,  96  Am. 
St.  Rep.  363;  Hammond  v.  Paxton,  58 
Mich.  393,  25  N.  W.  321;  Irvin  v.  Smith, 
17  Ohio  226.  In  Smith  v.  William^  44  Mich. 
240,  6  N.  W.  662,  this  view  was  stated  as 
follows:  "It  is  said,  however,  that  this  suit 
against  a  party  who  had  no  interest  to  be 
affected  bv  it,  and  had  no  occasion  to  defend 
it,  has  been  effectual  to  cut  off  the  right  of  the 
party  actually  concerned,  and  who  probably 
never  heard  of  it  until  the  decree  was  pre- 
sented which  was  to  be  conclusive  against  him. 
The  only  reason  given  for  this  position  is  that 
the  plaintiff,  by  not  recording  her  deed,  and 
suffering  Byron  F.  Squires  to  appear  of  rec- 
ord as  apparent  owner,  'has  allowod  him  to 
appear  to  the  world  as  the  owner  of  the  land 
now  sought  to  be  recovered  by  her,'  so  that 
'Squires*  day  in  court  was  her  day,  and  she 
must  accept  the  consequences  of  her  own  acts.' 
It  is,  then,  upon  her  failure  to  place  the  evi- 
dence of  her  title  upon  record  that  this  effect 
of  the  decree  upon  her  rights  is  to  depend. 
Tlie  general  rule  that  a  judgment  or  decree 
binds  those  only  who  are  parties  to  it  is  not 
disputed.  There  are  a  few  well-understood 
exorptions,   of    persons    who,    subsequent   to 
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the  institution  of  the  suit,  have  acquired  in- 
terest-s  or  claims  under  the  parties;  but  the 
plaintiff  was  not  one  of  these,  for  her  title 
had  acemed  before.  If  she  loses  her  title, 
then  it  must  be  by  force  of  the  recording 
laws;  for  independent  of  these  there  is  no 
principle  of  the  law  that  could  bind  her  by 
the  judgment  against  one  whose  interest  she 
had  acquired  long  before  the  suit  was  insti- 
tuted. But  the  recording  laws  could  not  help 
the  defendants.  Those  laws  point  out  spe- 
cifically the  danger  to  which  the  party  failing 
to  record  his  title  is  exposed,  and  the  courts 
cannot  extend  or  add  to  it.  .  .  .  The  dan- 
ger is  indicated  by  §  4231  of  the  Compiled 
Laws :  'Every  conveyance  of  real  estate  with- 
in this  state,  hereafter  made,  which  shall  not 
be  recorded  as  provided  in  this  chapter,  shall 
be  void  as  against  any  subsequent  purchaser 
in  good  faith,  and  for  a  valuable  considera- 
tion, of  the  same  real  estate,  or  any  portion 
thereof,  whose  conveyance  shall  be  first  duly 
recorded.'  By  'subsequent  purchaser'  in  this 
B€M!tion  is  meant  a  subsequent  purchaser  from 
the  same  grantor.  Mr.  Wilcox  was  not  such 
a  purchaser.  He  does  not  claim  under 
Squires,  but  by  conveyances  from  the  state 
which,  if  valid,  should  cut  off  the  Squires 
title  altogether.  Moreover  if  he  were  claim- 
ing under  deed  from  Squires,  the  previous 
unrecorded  conveyance  would  be  valid  as 
against  him  until  he  had  shown  the  payment 
of  the  purchase  price.  .  .  .  The  mere  in- 
stitution of  suit  cannot  make  one  a  bona  fide 
purchaser.'* 

In  Irvin  v.  Smith,  17  Ohio  226,  the  court 
set  out  the  facts  and  its  ruling  as  follows: 
"In  1809,  Vansinderin  purchased  of  Peter 
Manifold  the  lands  in  controversy,  and  re- 
ceived a  deed  for  the  same.  He  became  the 
rightful  owner  of  the  land  in  fee  simple. 
Kothing  in  the  nature  of  a  title,  either  legal 
or  equitable,  remained  in  Manifold.  But  in 
1817,  Andrew  Heed  filed  a  bill  in  chancery, 
for  the  purpose  of  acquiring  the  legal  title 
to  this  land,  against  Manifold  and  others, 
but  did  not  maice  the  individual,  in  whom 
that  legal  title  was  vested,  a  party  to  the 
suit.  During  the  pendency  of  that  suit, 
Vansinderin,  by  causing  his  deed  to  be  record- 
ed, gives  notice  to  the  complainant  and  to  the 
world,  that  he  has  a  deep  interest  in  the 
property  in  controversy.  Still  the  complain- 
ant did  not  make  him  a  party,  but  proceeded 
and  took  a  decree  against  those  who  had  no 
interest  in  the  property,  and  now  claims  that 
the  only  one  interested  shall  lose  that  prop- 
erty because  he  did  not  give  that  notice  be- 
fore the  suit  was  commenced.  It  seems  to  the 
court  that  this  is  hardly  consistent  with  the 
principles  of  abstract  equity  and  justice.  In 
truth,  Vansinderin,  not  having  been  made  a 
party  to  those  proceedings,  was  in  no  way 
affected  by  the  decree." 


The  grantee  of  a  mortgagee  under  a  deed 
executed  prior  to  the  beginning  of  an  action 
to  reform  the  mortgage  has  been  held  not  to 
be  a  purchaser  pendente  lite  though  his  deed 
was  not  recorded  until  after  the  filing  of 
notice  of  lis  pendens  in  the  reformation  suit. 
Baker  v.  Bartlett,  18  Mont.  446,  45  Pac.  1084, 
66  Am.  St.  Rep.  504. 

A  reversal  by  an  appellate  court  remanding 
the  cause  for  further  proceedings  not  being 
a  final  decree,  a  purchaser  holding  an  unre- 
corded dee^  made  before  the  bringing  of  the 
action  and  who  records  it  before  final  action 
by  the  lower  court  in  pursuance  to  the  man- 
date of  the  appellate  court  is  not  a  purclias- 
er  pendente  lite.  Grant  v.  Bennett,  96  111. 
613. 

Where  a  conveyance  made  before  suit  is  ad- 
mitted to  record  before  judgment  though  after 
the  commencement  of  the  suit  it  has  been 
held  that  the  grantee  does  not  stand  in  the 
position  of  a  purchaser  pendente  lite.  John- 
son V.  Robinson,  20  Minn.  170;  Windom  v. 
Schuppel,  39  Minn.  35,  38  N.  W.  757;  Shep- 
herd V.  Ware,  46  Minn.  174,  48  N.  W.  773, 
24  Am.  St.  Rep.  212;  West  Missabe  Land  Co. 
v.  Berg,  92  Minn.  2,  99  N.  W.  209.  Compare 
Lebanon  Sav.  Bank  v.  Hollenbeck,  29  Minn. 
322,  13  N.  W.  146.  But  where  the  convey- 
ance is  not  recorded  until  after  the  judgment 
the  grantee  has  been  held  to  be  governed  by 
the  lules  applicable  to  purchasers  pendente 
Jite.  Uall  V.  Sauntry,  72  Minn.  420,  75  X.  W\ 
720,  71  Am.  St.  Rep.  479;  Berryhill  v.  Smith, 
69  Minn.  286,  61  N.  W.  144  {overruling  Win- 
dom V.  Schuppel,  39  Minn.  36,  38  N.  W.  757). 

In  some  jurisdictions  statutes  have  been 
enacted  providing  that  a  notice  of  lis  pendens 
duly  filed  shall  be  binding  on  any  person  hold- 
ing a  conveyance  executed  before  but  not  re- 
corded until  after  the  filing  of  the  notice, 
to  the  same  extent  as  if  he  was  a  party  to  the 
action.  Connor  v.  Connor,  20  Civ.  Pro.  308, 
13  N.  Y.  S.  402;  Ostrom  v.  McCann,  21  How. 
Pr.  (N.  Y.)  431;  Earle  v.  Barnard,  22  How. 
Pr.  (N.  Y.)  437;  Slattery  v.  Schwannecke,  44 
Hun  76,  7  N.  Y.  St.  Rep.  430,  affirmed  118 
N.  Y.  643,  23  N.  E.  922;  Hovey  v.  Hill, 
3  Lans.  (N.  Y.)  167;  Powell  v.  Jenkins,  14 
Misc.  83,  35  N.  Y.  S.  265;  People's  Trust  Co. 
V.  Tonkonogy,  144  App.  Div.  333,  128  N.  Y.  ^ 
1055;  Stem  v.  O'Connell,  35  N.  Y.  104;  La- 
mont  V.  Cheshire,  66  N.  Y.  30,  affirming  6 
Lans.  234;  Todd  v.  Outlaw,  79  N.  C.  235; 
Williams  v.  Kerr,  113  N.  C*  306,  18  S.  E.  501 ; 
Warner  v.  Trow,  36  Wis.  196;  Wright  v.  Jack- 
son, 59  Wis,  569,  18  N.  W.  486;  Cutler  v. 
James,  64  Wis.  173,  24  N.  W.  874,  64  Am. 
Rep.  603;  Siedschlag  v.  Griffin,  132  Wis.  106. 
112  N.  W.  18.  And  see  the  reported  case. 
In  Kindberg  v.  Freeman,  39  Hun  466,  af- 
firmed in  109  N.  Y.  663,  16  N.  E.  683,  the 
doctrine  under  the  New  York  statute  pro- 
viding for  the  filing  of  notice  of  pendency  of 
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actions  was  stated  at  follows:  "Section 
1671  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  person  whose  conveyance  or  in- 
cumbrance is  executed  or  recorded  subse- 
quently to  the  time  of  filing  the  notice  of 
pendency  of  action  in  an  action  where  the 
same  may  be  filed,  is  bound  by  all  the  pro- 
ceedings taken  in  the  action  after  the  filing 
of  the  notice  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  this  case  the 
conveyance  of  the  mortgagor  was  recorded 
two  months  after  the  notice  of  pendency  of 
action  was  filed.  The  grantees  were  purchas- 
ers from  the  mortgagor  who  is  a  defendant 
and  they  fall  directly  within  the  provisions 
of  the  section.  If  they  were  parties  to  the 
action  they  would  be  bound  by  all  the  pro- 
ceedings taken  therein,  and  by  the  statute 
referred  to  they  are  bound  to  the  same  ex- 
tent. The  case  of  Hall  v.  Nelson  (23  Barb. 
88)  is  relied  on  by  the  appellant,  but  since 
that  decision  the  statute  has  been  amended 
so  as  to  comprehend  within  its  operations  a 
case  like  this,  where  the  conveyance  from 
the  party,  although  taken  previous  to  the 
filing  of  the  notice  of  pendency  of  action, 
was  recorded  subsequently.  The  filing  of  the 
notice  of  pendency  of  action  was  therefore 
constructive  notice  to  the  owner  of  the  equity 
of  redemption,  because  their  conveyance  was 
recorded  subsequent  to  the  time  of  such 
filing,  and  they  are  bound  by  all  the  proceed- 
ings taken  in  the  action  thereafter  to  the 
same  extent  as  if  they  were  parties  to  the 
action.  They  were  not  therefore  necessary 
parties,  and  the  judgment  was  properly 
granted." 

Where  the  grantee  of  a  mortgagor  failed 
to  record  his  conveyance  before  a  suit  for 
foreclosure  and  the  filing  of  a  lis  pendens  it 
was  held  that  one  taking  a  mortgage  from  the 
grantee  was  bound  as  a  purchaser  pendente 
lite  although  he  recorded  his  mortgage  prior 
to  the  filing  of  the  lis  pendens.  Kipp  v. 
Brandt,  49  How.  Pr.  (N.  Y.)   358. 

In  Netc  Jersey  it  is  provided  by  statute 
(Rev.  p.  118,  §  78)  that  any  person  holding 
an  unrecorded  conveyance  to  property  which 
is  the  subject  of  an  action  to  foreclose  a 
mortgage  shall  be  bound  by  the  decree  in  the 
action.  Dinsmore  v.  Westcott,  25  N.  J.  Eq. 
302;  Leonard  v.  New  York  Bay  Co.  28  N.  J. 
Eq.  192;  Stover  v.  Wood,  28  N.  J.  Eq.  253. 
affirming  26  N.  J.  Eq.  417;  Cawley  v.  Leon- 
ard, 23  N.  J.  Eq.  467 ;  Eckerson  v.  McCuIloh, 
39  N.  J.  Eq.  116;  McCrea  v.  Newman,  46  N. 
J.  Eq.  473,  19  Atl.  198;  Pancoast  v.  Geish- 
aker,  58  N.  J.  Eq.  637,  43  Atl.  883.  In  Can- 
non V.  Wright,  49  N.  J.  Eq.  17.  23  Atl.  285, 
the  New  Jersey  rule  was  stated  as  follows: 
"The  statute  (Rev.  p.  118,  §  78)  provides 
that,  in  any  suit  for  the  foreclosure  of  a  mort- 
gage, persons  claiming  an  interest  in  or  in- 
cumbrance or  lien  upon  the  mortgaged 
premises,  by  or  through  a  conveyance,  mort- 
gage, assignment,  lien   or  other   instrument, 


which  by  provision  of  law  oould  be  recorded, 
and  which  shall  not  be  recorded,  shall  be 
bound  by  the  proceedings  in  such  suit,  so  far 
as  the  property  is  concerned,  in  the  same  man- 
ner as  if  he  had  been  made  a  party  to  and  ap- 
peared in  the  suit  and  the  decree  therein 
had  been  made  against  him  as  one  of  the 
defendants  therein,  and  elsewhere  (Rev.  p. 
708,  §  32)  that  the  assignee  of  any  mortgage, 
by  an  assignment  or  assignments  not  record- 
ed, shall  be  bound  by  the  prooeedings  and 
sale  In  any  foreclosure  suit  against  any 
previous  holder  of- the  mortgage.  Under  these 
statutory  provisions,  the  assignment  to  Can- 
non not  having  been  recorded  before  the 
Hinkle  foreclosure,  the  complainant  was  not 
a  necessary  party  to  that  suit.  The  suit  was 
a  proceeding  in  rem.  Johnson,  who  appeared 
by  the  record  to  be  the  owner  of  the  complain- 
ant's mortgage,  was  the  person  recognized 
by  law  as  the  representative  of  that  mortgage 
and  he  was  duly  made  a  party  to  the  action. 
The  complainant's  interest  was  bound  by  the 
decree." 

Where  the  parties  to  an  action  have  knowl- 
edge of  an  unrecorded  conveyance  the  holder 
of  the  unrecorded  conveyance  is  not  a  pur- 
chaser pendente  lite.  Bateman  v.  Backus,  4 
Dak.  433,  34  N.  W.  66,  68;  Hunger  v.  Beard, 
79  Neb.  764,  113  N.  W.  214,  126  Am.  St.  Rep. 
688;  Lamont  v.  Cheshire,  65  N.  Y.  30;  Bell 
V.  Gittere,  14  N.  Y.  St.  Rep.  61;  Holland  v. 
Cofield,  27  Okla.  469,  112  Pac.  1032;  Eld- 
ridge  V.  Stenger,  19  Wash.  697,  54  Pac.  541; 
Coe  V.  Manseau,  62  Wis.  81,  22  N.  W.  155. 
In  Welsh  v.  Schoen,  59  Hun  356,  13  N.  Y.  S. 
71,  it  was  said:  "That  section  [§  1671,  Code 
Civ.  Pro.]  has  provided  that  a  person  whose 
conveyance  or  incumbrance  has  been  executed 
or  recorded  after  the  filing  of  the  complaint 
and  the  notice  of  the  pendency  of  the  action 
of  foreclosure,  shall  be  bound  by  all  the  pro- 
ceedings in  the  action  to  the  same  extent 
as  if  he  was  a  party  to  the  action.  Bui 
this  effect  has  been  given  to  the  filing  of 
the  notice  solely  on  the  existence  and  the 
omission  to  record  the  preceding  conveyance 
or  incumbrance.  It  includes  only  the  class  of 
cases  where  no  more  has  been  done  than  the 
making  and  delivery  of  the  conveyance  or 
incumbrance.  To  bring  the  case  within  this 
section  the  case  must  extend  no  further  than 
the  execution  and  delivery  of  the  instruments 
mentioned.  That  is  the  language,  as  well  as 
the  plain  significance  of  it,  as  it  has  been 
employed  in  this  section.  Its  object  was 
to  protect  the  party  prosecuting  his  action 
against  conveyances  and  incumbrances,  of 
which  he  ordinarily  could  have  no  knowl- 
edge or  information  on  account  of  their  ab- 
sence from  the  record.  And  it  would  violate 
this  intention  to  extend  the  provision  to  a 
case  where  the  purchaser  or  incumbrancer 
had,  in  fact,  become  possessed  of  the  prem- 
ises. For  that  possession  is  notice,  as  com- 
plete as  the  recording  of  the  instrument  it- 
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self  would  be,  to  all  persons  dealing  with  or 
proceeding  against  the  property.  It  has 
been  uniformly  held  to  be  the  equivalent  of 
notice  resulting  from  the  recording  of  the 
conveyance  or  incumbrance." 

But  where  a  deed  which  was  not  record- 
ed was  given  after  a  mortgage,  it  was 
held  that  the  grantee  was  bound  by  a  lis 
pendens  filed  in  an  action  to  foreclose 
though  the  mortgagee  had  actual  notice  of 
the  unrecorded  deed.  Payson  v.  Jacobs,  38 
Wash.  203,  80  Pac.  420,  wherein  the  court 
said:  "The  correct  rule  is  that  the  claim- 
ant under  an  unrecorded  instrument  is  bound 
by  the  judgment  of  foreclosure,  to  the  same 
extent,  and  in  the  same  manner,  as  if  he 
were  a  party  to  the  action,  where  the  lis 
pendens  is  filed.  If  the  claim  under  the 
unrecorded  instrument  is  superior  and  para- 
mount to  the  claim  of  the  plaintiff  in  the 
foreclosure,  and  the  plaintiff  had  notice  of 
such  unrecorded  instrument,  the  claimant 
under  the  unrecorded  instrument  would  not 
be  bound  as  a  party  to  the  action,  and  there- 
fore will  not  be  bound  if  not  made  a  party, 
even  though  the  lis  pendens  be  filed.  But, 
if  the  claim  under  the  unrecorded  instrument 
is  junior  and  inferior  to  the  claim  under  the 
mortgage,  the  holder  thereof  is  bound  ab- 
solutely, because  he  would  be  flo  bound  if 
made  a  party  defendant." 

But  in  North  Carolina  the  doctrine  of 
notice  is  inapplicable  and  the  holder  of  an 
unrecorded  conveyance  is  bound  by  the  result 
of  the  action  although  the  parties  had  knowl- 
edge of  the  conveyance.  Gollingwood  T. 
Brown,  106  N.  C.  302,  10  8.  E.  868. 

///.  Purchaser  from  Person  Other  than 

Party. 

m 

1.  Gbnebaixt. 

The  rule  of  lis  pendens  has  no  application 
to  independent  titles  not  derived  from  any 
of  the  parties  to  the  action  or  from  any 
one  in  privity  with  them.  Hall  v.  Dexter, 
3  Sawy.  434,  11  Fed.  Cas.  No.  5,929;  Knox 
V.  Spratt,  10  Pla.  817;  Scarlett  v.  Gorham, 
28  111.  310;  Semple  v.  McCrary,  46  la.  37: 
Joseph  V.  McGill,  52  la.  127,  2  N.  W.  1007: 
Sprague  v.  White,  73  la.  670,  35  N.  W.  751 ;. 
Harrod  v.  Burke,  76  Kan.  909,  02  Pac.  1128, 
123  Am.  St.  Rep.  179;  Carr  v.  Callaghan,  3 
Litt.  (Ky.)  365;  Macy  v.  Fen  wick,  9  Dana 
(Ky.)  198;  Graham  v.  Kitchen,  118  Ky.  18, 
80  S.  W.  464 ;  Tongue  v.  Morton,  6  Har!  &  J. 
(Md.)  21;  Allen  v.  Morris,  34  N.  J.  L.  159; 
White  V.  Carpenter,  2  Paige  (N.  Y.)  2.55: 
Van  Hook  v.  Throckmorton,  8  Paige  (X.  Y.) 
33;  Curtis  v.  Hitchcock,  10  Paige  (X.  Y.) 
399:  Stuyvesant  v.  Weil,  26  Misc.  445,  57  N. 
Y.  S.  592,  reversed  on  other  grounds  in  41 
App.  Div.  651,  68  N.  Y.  S.  697:   Jaycox  v. 


Smith,  17  App.  Div.  146,  45  N.  Y.  S.  299; 
Green  v.  Rich,  121  Pa.  St.  130,  15  Atl.  497, 
6  Am.  St.  Rep.  760,  2  L.R.A.  48;  Shaw  v. 
Barksdale,  25  S.  C.  68,  60  Am.  Rep.  484; 
Fitzgerald  v.  Cummings,  1  Lea  (Tenn.)  232; 
French  v.  Loyal  Co.  6  Leigh  (Va.)  628; 
Copelin  v.  Shuler  (Tex.)  6  S.  W.  668;  Mur- 
ray V.  Montgomery,  16  Wash.  698,  47  Pac. 
1103;  Burwell  v.  Smith,  63  Wash.  1,  114  Pac. 
876;  Smith  v.  Pretty,  22  Wis.  655.  See  also 
Case  v.  Caddo  River  Lumber  Co.  reported  in 
full,  post,  this  volume,  at  page  80. 

In  Travis  v.  Topeka  Supply  Co.  42  Kan. 
625,  ^2  Pac.  991,  it  was  said:  *lt  would  be 
a  great  hardship,  and  that  public  policy  up- 
on which  the  rule  of  lis  pendens  is  founded, 
would  not  justify  a  requirement  that  a  pur- 
chaser make  investigation  outside  of  the  pari- 
ties to  the  record,  in  pending  suits,  to  ascer- 
tain  the  possible  rights  of  persons  to  the 
property,  other  than  the  parties  to  the  liti- 
gation, or  that  the  purchaser  should  deal 
with  the  property  at  the  peril  of  subsequent- 
ly having  the  title  of  such  other  persons 
drawn  into  the  pending  litigation.  These 
three  things  must  concur  to  constitute  a  liti- 
gated condition  of  the  property:  First,  the 
property  must  be  of  a  character  to  be  sub- 
ject to  the  rule  of  lis  pendens.  Second,  the 
court  must  acquire  jurisdiction  both  of  the 
person  and  the  property.  Third,  the  prop- 
erty must  be  sufliciently  described  in  the 
pleadings.  In  the  case  of  these  plaintifTs 
in  error  against  the  Topeka  Supply  Company, 
the  court  did  not  acquire  jurisdiction  of  the 
person  who  held  the  legal  title,  to  wit,  Fan- 
nie 0.  Miller." 

In  Bailey  v.  McGregor,  46  la.  667,  wherein 
it  was  contended  that  a  purchaser  from  the 
wife  of  a  party  to  a  suit  was  bound  as  a 
purchaser  pendente  lite,  the  court  said:  "The 
mere  fact  that  a  husband  is  sued  cannot  be 
regarded  as  threatening  danger  to  the  wife's 
land.  The  highest  degree  of  prudence  would 
not  have  dictated  inquiry  on  the  part  of  the 
plaintiff  to  ascertain  if  the  suit  related  to 
or  affected  the  land  he  was  about  to  pur- 
chase. Code,  sec.  3022,  provides  that  the 
levy  of  an  attachment  upon  lands  shall  not 
be  notice  to  a  subsequent  purchaser  unless 
the  sheriff  making  the  levy  enter  the  fact 
in  the  incumbrance  book  of  the  county 
wherein  the  land  is  situated.  Such  an  entry 
was  made  in  the  proper  record  of  Franklin 
county.  But  the  attachment,  it  will  be  re- 
membered, was  in  a  suit  wherein  the  husband 
alone  was  defendant.  The  record  of  an  at- 
tachment against  him  levied  upon  lands  as 
his  property  would  not  impart  constructive 
notice  to  a  purchaser  from  the  wife  whc 
held  the  legal  title." 

In  Parsons  v.  Hoyt,  24  la.  154,  it  was  said: 
"If  Washington  Hoyt,  Jr.,  had  derived  his 
title  from  Kelson  Hoyt  (the  then  sole  defend- 
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ant  in  plaintifTs  suit),  this  section  would 
have  applied.  But  he  derived  his  title  under 
the  trust  deed,  and  neither  the  beneficiary 
in  the  trust  deed  nor  the  trustee,  nor  even 
the  trustor  in  that  capacity,  was  a  party  to 
that  suit,  and  that  suit  did  not,  as  above 
mentioned,  allude  to  or  attack  the  validity 
of  the  deed  of  trust.  And  to  such  a  case, 
neither  this  section  nor  the  ordinary  doctrine 
of  lis  pendens  has  any  application.  If  this 
were  so,  then  if  A  had  a  suit  against  B  af- 
fecting real  estate,  C  could  not  purchase  the 
same  of  D,  although  not  a  party  to  the  suit, 
without  being  charged  with  notice  of  its 
pendency,  and  affected  by  its  termination. 
And  this  would  be  so  in  the  case  just  sup- 
posed, though  B  had  no  title  of  record,  and 
though  D  had  a  perfect  record  title." 

Nor  does  the  rule  apply  to  a  purchase  by 
the  defendant  from  a  third  person  who  is  not 
a  party  to  the  action.  Douglas  v.  Davies, 
-23  III.  App.  618,  wherein  it  was  said:  "Lis 
pendens  is  general  notice  to  all  the  world  of 
the  complainant's  equities,  so  that  a  pur- 
chaser from  the  defendant  takes  the  property 
purchased  subject  to  such  decree  as  the  court 
may  afterward  render.  But  it  presents  no 
obstacle  to  the  purchase  by  a  defendant, 
from  a  person  not  a  party  to  the  suit,  of  a 
title  superior  to  that  of  the  complainant, 
and  of  setting  up  such  title  to  defeat  the 
complainant's  equities." 

Where  the  mortgagor  is  not  made  a  party 
to  a  suit  to  foreclose  the  mortgage,  a  pur- 
chaser from  the  mortgagor  even  after  the 
suit  has  been  commenced  is  not  a  purchaser 
pendente  lite.  Terrell  v.  Allison,  21  Wall. 
280,  22  U.  S.  (L.  ed.)  634.  So  in  Osenton 
v.  Nichols,  7  Ky.  L.  Rep.  (Abstracts)  164, 
wherein  it  appeared  that  the  vendor  was 
originally  made  a  party  to  a  partition  suit 
which  however  was  subsequently  dismissed  as 
to  him,  when  he  sold  his  interest  in  the 
property,  it  was  held  that  his  vendee  was 
not  a  purchaser  pendente  lite. 

Even  though  the  person  from  whom  the 
purchase  is  made  is  in  fact  a  party  to  the 
suit,  if  his  name  is  omitted  in  the  notice 
of  pendency  required  to  be  filed  by  statute, 
a  purchaser  from  him  will  not  be  bound  as  a 
purchaser  pendente  lite  unless  he  has  actu- 
al notice  of  the  fact  that  his  vendor  is  a 
party  to  the  suit.  Buxton  v.  Sargent,  7  N.  D. 
503,  75  N.  W.  811,  wherein  the  court  stated 
the  rule  as  follows:  "The  basis  of  the  de- 
fendant's claim  that  the  plaintiff  is  boun<l 
by  this  judgment  is  that  he  is  a  purchaser 
of  the  subject  of  the  litigation  pendente 
lite.  But  this  is  not  enough  to  make  the  judg- 
ment conclusive  against  him.  The  plaintiff 
must  have  bought  from  a  party,  or  from 
some  one  who  had  himself  purchased  from 
a  party.  The  common  law  did  not  declare 
that,  after  bill  filed  and  subpoena  served,  all 


persons  who  might  deal  with  the  property 
in  litigation  should  be  concluded  by  the 
judgment,  but  only  those  who  succeeded  to 
the  interest  of  a  party  to  the  suit.  So  far 
as  that  particular  interest  was  concerned, 
the  law,  for  obvious  reasons,  would  not  suf- 
fer any  interference  therewith  pendente  lite 
to  affect  the  binding  force  of  the  final  de- 
cree. It  charged  all  persons  with  knowledge 
of  the  proceeding,  and  announced  to  them 
that  they  became  interlopers  at  their  peril. 
But  those  who  purchased  of  strangers  to  the 
litigation  were  not  affected  by  the  final  judg- 
ment, but  could,  despite  such  judgment,  as- 
sert all  rights  which  they  had  by  such  pur- 
chase secured.  A  purchaser  pendente  lite 
must  know  whether  his  grantor's  rights  are 
involved  in  litigation,  but  he  need  not  in- 
quire whether  strangers  are  struggling  among 
themselves  about  the 'same  property.  .  .  . 
In  this  state  the  filing  of  the  bill  or  com- 
plaint is  no  longer  sufficient  to  give  subse- 
quent purchasers  constructive  notice  of  the 
pendency  of  the  action.  The  plaintiff,  if  lie 
secure  a  judgment  which  will  bind  such  pur- 
chasers, must  file  in  the  proper  office  a  notice 
of  lis  pendens  containing  the  statements 
specified  in  the  statute.  Revised  Codes,  sec- 
tion 5251.  It  is  true  that  the  plaintiff  in  the 
action  to  enforce  the  vendor's  lien  did,  in 
fact,  file  a  notice  of  lis  pendens.  But  this 
notice  was  not  sufficient  to  affect  the  plain- 
tiff, because  it  did  not  contain  as  a  party 
defendant  the  name  of  the  person  from  whom 
plaintiff  purchased,  and  who  was,  when  the 
notice  was  filed,  the  owner  of  the  property 
according  to  the  public  records  and  in  fact.*^ 
As  to  the  status  of  a  purchaser  from  one 
who  was  not  at  the  time  of  the  sale  a  party 
to  a  pending  action  involving  the  title  but 
who  subsequently,  became  a  party  thereto, 
see  supra  subdivision  II,  1.  Purchaser  Be- 
fore Commencement  of  Action,  Oenerally^. 

2.   PUBCHASEB   AT   TaX    SaI.B. 

A  sale  for  taxes  being  based  on  grounds 
which  are  adverse  to  all  the  parties  to  an 
action  involving  the  title,  and  which  are  not 
in  any  way  involved  in  the  action,  the  weight 
of  authority  is  to  the  effect  that  the  filing  of 
a  lis  pendens  does  not  make  the  purchaser  at 
the  tax  sale  a  purchaser  pendente  lite.  Boy- 
kin  V.  Jones,  67  Ark.  571,  57  S.  W.  17;  Wil- 
son  V.  California  Bank,  121  Cal.  630,  54 
Pac.  119;  Carroll  v.  Kit  Carson  Land  Co.  24 
Colo.  App.  217,  133  Pac.  148,  150;  Brinkley 
V.  Sanford,  99  Ga.  130,  25  S.  E.  32;  Flower 
V.  Beasley,  62  La.  Ann.  2054,  28  S.  E.  322; 
Merrill  v.  Wright,  65  Neb.  794,  91  N.  \V. 
897,  101  Am.  St.  Rep  645;  State  v.  Godfrey, 
10  Ohio  Cir.  Dec.  316,  20  Ohio  Cir.  Ct.  Rep. 
649;    Roberts   v.   Doren,   10   Ohio   Dec.    (Re- 
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print)  349,  20  Cine.  L.  Bui.  397;  Security 
Trust  Co.  V.  Root,  72  Ohio  St.  535,  74  N.  E. 
1077. 

In  Becker  v.  Howard,  4  Hun  (N.  Y.) 
359,  reversing  47  How.  Pr.  423,  affirmed  66 
X.  Y.  5,  the  rule  was  stated  as  follows :  "The 
necessary  force  and  effect  of  this  deed  was  to 
vest  in  the  defendants  the  title  to  these  prem- 
ises by  title  paramount  to  the  plaintiff^s. 
Such  title  is  not  at  all  affected  by  the  plain- 
tiff's suit  to  foreclose  the  Baldwin  mort- 
gage, or  by  the  lis  pendens  filed  in  said  suit. 
A  lis  pendens  filed  under  the  statute  only 
relates  to  and  affects  voluntary  alienation  of 
property,  pending  a  suit  in  respect  to  it,  by 
or  from  the  defendant  in  the  action.  It  is 
constructive  notice  to  any  such  grantee  or 
the  persons  dealing  with  the  defendant  in 
the  action,  and  has  nothing  to  do  with  inde- 
pendent parties  asserting  their  own  adverse 
rights  in  respect  to  the  property.  .  . 
Such  is  the  defendants'  deed  and  its  effect. 
They  acquired,  by  the  comptroller's  deed,  the 
fee  simple  in  the  lands,  subject  to  the  lien 
of  the  plaintiff's  mortgage,  which,  said  sec- 
tion 76  declares,  shall  not  be  affected  by  such 
sale,  except  as  provided  in  the  next  section 
( 79 ) ,  if  the  plaintiff  or  other  party  interested 
in  said  mortgage  should  fail  to  redeem  in 
six  months  after  notice  so  to  do,  in  which 
case  such  lien  is  absolutely  extinguished." 

In  Irving  v.  Cunningham,  77  Cal.  52,  18 
Pac.  878,  it  was  said:  "The  evidence  is  clear 
that  those  in  whose  favor  the  restraining 
order  was  made  were  not  parties  to  the  ac- 
tion in  which  the  judgment  in  ejectment  was 
obtained;  and  that  they  did  not  enter  under 
the  defendants,  either  in  good  faith  or  col- 
lusively.  The  court  was  warranted,  we  think, 
in  holding  that  their  possession  was  adverse 
to  that  of  all  parties  to  the  action.  These 
facts  existing,  it  made  no  difference  whether 
the  moving  parties  entered  before  or  after 
suit  brought^  or  whether  the  adverse  title 
which  they  claimed  to  have  was  worthless 
or  good.  They  could  not  be  removed  from 
the  possession-  of  premises  under  a  writ 
of  ejectment  in  a  suit  to  which  they 
were  in  no  manner  privy,  and  where  their 
title  could  not  have  been  determined. 
To  grant  the  appellant's  contention  would 
be  to  say  that  one  who  enters  after  suit 
brought  under  claim  of  title  must  not  only 
show  that  he  is  not  in  privity  with  the  de- 
fendant, who  has  lost  in  an  action  of  eject- 
ment, is  not  in  collusion  with  him,  and  is 
not  a  party  to  the  suit,  but  he  must  further 
show  that  the  possession  of  which  it  is  sougnt 
to  deprive  him  is  under  a  title  paramount 
to  that  of  the  plaintiff  in  the  action  where 
recovery  is  hadt,  thus  trying  a  second  action 
of  ejectment  between  the  same  plaintiff  and 
another  defendant,  tmder  a  motion  to  restrain 
the  execution  of  a  writ  of  habere  facias  is- 


suing under  the  judgment  obtained  in  the 
first  action.  The  lis  pendens  filed  could  not 
affect  the  rights  of  the  moving  parties  here; 
they  were  not  compelled  for  that  cause  to 
become  parties  to  an  action  where  they  were 
not  sued.  Not  being  parties  they  could  not 
be  affected,  except  to  the  extent  that  they 
might  be  unable  to  acquire  title  to  the  prop- 
erty in  dispute  through  the  defendants, 
which  they  were  attempting  to  do.  Persons 
not  parties  to  an  action  of  ejectment  cannot 
be  put  out  of  possesion  of  the  premises  in- 
volved, unless  they  entered  under  the  defend- 
ant, either  in  good  faith  or  coUusively." 

In  Wright  v.  Walker,  30  Ark.  44,  the  court 
said:  "Ordinarily,  he  who  purchases  during 
the  pendency  of  a  suit  is  held  bound  by  the 
decree  that  may  be  made  against  the  person 
from  whom  he  derived  his  title,  and  the  pur- 
chase is  treated  as  if  it  never  had  an  ex- 
istence, and  it  does  not  vary  the  rights  of 
the  parties  in  the  litigation;  but  a  sale  for 
taxes  stands  upon  a'  differftit  footing.  The 
authority  of  the  state  to  make  such  sale  is 
paramount  to  the  right  of  the  owner,  and 
all  others,  and  when  made  in  accordance  with 
law  is  conclusive  against  all  persons." 

But  where  public  notice  of  the  pendency 
of  a  suit  is  given  at  the  time  of  a  tax  sale 
it  has  been  held  that  the  purchaser  takes 
subject  to  the  suit.  Brown  v.  Goodwin,  1 
Abb.  N.  Cas.   (N.  Y.)   462. 

In  other  jurisdictions,  however,  a  purchas- 
er at  a  tax  sale  is  put  on  the  same  basis  as 
a  purchaser  from  one  of  the  parties  and  is 
subject  to  -the  rules  applicable  to  a  purchas- 
er pendente  lite.  Hawes  v.  Howland,  136 
Mass.  267.  And  see  Crum  v.  Cotting,  22  la. 
411,  wherein  the  doctrine  was  stated  as  fol- 
lows: "The  plaintiff  commenced  the  proceed- 
ing to  foreclose  the  two  university  mortgages 
in  May,  1860;  and  that  the  tax  sale  was  in 
November  of  the  same  year,  and  while  the 
foreclosure  proceedings  were  pending.  By 
a  section  of  our  revision  (§  2842),  Vhen  a 
petition  has  been  filed  affecting  real  estate, 
the  action  is  pending  so  as  to  charge  third 
persons  with  notice  of  its  pendency,  and, 
while  pending,  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  there- 
of as  against  the  plaintiff's  title,  if  the  real 
property  affected  be  situated  in  the  county 
where  the  petition  is  filed.*  Under  this  sec- 
tion, it  would  seem  that  the  defendant,  Mc- 
Kee,  acquired  no  interest  as  against  the  uni- 
versity fund  in  the  property  in  controversy 
by  the  tax  sale  and  deed  to  him." 

In  Ayres  v.  Adair  County,  61  la.  728,  17 
N.  W.  161,  the  court  distinguishing  Crum 
V.  Cotting,  supra,  said:  "In  Crum  v.  Cot- 
ting  .  .  .  the  essential  fact  was  that  the 
tax  sale  took  place  after  the  foreclosure  ac- 
tion had  been  commenced.  The  tax  sale 
purchaser  in  such  case  was  not  a  necessary 
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nor  even  proper  party.  Having  acquired 
his  interest  subsequently  to  the  commence- 
ment of  the  action,  he  was  affected  by  the 
foreclosure  precisely  as  he  would  have  been 
if  he  had  been  made  a  party.  He  accordingly 
claimed  the  right  to  redeem  through  the  right 
of  a  junior  mortgagee  who  had  not  been 
made  a  party;  but  the  court  held  that  such 
right  did  not  pass  to  the  tax  sale  purchaser. 
His  right  to  redeem  was  simply  through 
his  own  lien,  so  long  as  he  had  one,  but  that 
had  been  extinguished  through  the  fore- 
closure action  commenced  before  he  acquired 
his  lien.  In  the  case  at  bar,  the  foreclosure 
action  having  been  commenced  after  the  plain- 
tiff acquired  his  lien,  we  think  that  he  should 
have  been  made  a  party.  Not  having  been 
made  a  party,  we  think  that  his  right  to 
redeem  has  not  been  extinguished." 

In  Hicks  v.  Porter,  48  Tex.  Civ.  App.  334, 
85  S.  W.  437,  it  was  said  of  a  purchaser  at 
a  sale  under  a  judgment  for  taxes:  "That 
suit  was  pending  when  the  tax  suit  was  filed 
and  judgment  was  rendered  in  favor  of  the 
state  foreclosing  its  tax  lien.  While  the  ap- 
pellant purchased  under  an  order  of  sale 
issued  on  a  judgment  foreclosing  a  lien  for 
unpaid  taxes,  assessed  against  R.  P.  Hicks 
as  the  owner  of  the  land,  he  cannot  under  the 
facts  be  considered  a  good  faith  purchaser. 
The  judgment  attached  only  to  such  interest 
as  R.  P.  Hicks  had  in  the  land.  As  the  ap- 
pellant, W.  F.  Hicks,  had  notice  at  the  time 
of  his  purchase,  of  the  suit  then  pending 
against  R.  P.  Hicks,  he  is  in  no  better  at- 
titude than  he  would  have  been  had  he  bought 
direct  from  R.  P.  Hicks.  He  is  to  be  treated 
as  a  purchaser  pendente  lite.  Having  pur- 
chased the  land  while  the  suit  against  R.  P. 
Hicks  in  favor  of  appellees  was  pending,  and 
with  notice  of  that  suit,  he  is  concluded  by 
the  judgment  the  same  as  if  he  had  been  a 
party  to  that  suit." 

In  Wisconsin  it  is  held  that  the  purchas- 
er of  a  tax  certificate  after  an  action  to  set 
aside  the  levy  is  brought  is  bound  by  the 
judgment.  Hixon  v.  Oneida  County,  82  Wis. 
.'515,  52  N.  W.  446;  Bell  v.  Peterson,  105 
Wis.  607,  81  N.  W.  279;  Lamoreux  v.  Bay- 
field County,  139  Wis.  394,  121  N.  W.  255; 
Gilkoy,  etc.  Co.  v.  Doolittle,  161  Wis.  163, 
152  N.  W.  899.  In  Brown  v.  Cohn,  95  Wis. 
90,  69  N.  W.  71,  60  Am.  St.  Rep.  83,  it  was 
said:  "The  purchaser  of  a  tax  certificate 
or  a  tax  title  is  not  a  bona  fide  purchaser. 
He  buys  under  the  rule  caveat  emptor.  He 
takes  the  title  subject  to  its  infirmities.  He 
knows  that  such  a  title  ^rows  out  of  pro- 
ceedings hostile  to  the  real  owner,  by  which 
it  is  sought  to  divest  him,  in  invitum,  of  his 
title,  and  that  such  a  title  is  liable  to  be 
defeated  by  whatever  irregularities  or  omis- 
sions may  be  in  the  proceedings." 


CASE  ET  AI.. 

V. 

CADDO   RIVER  LUMBER  COMPAlTr 

ET 


Arkansas  Supreme  Court — December  11, 1910.. 


126  Ark.  240;   190  S.  W.  440. 


Id*  Pendens  —  Wlio  I«  Pnrohaser  Pea* 
dente  Lite  —  Pnrohaser  from  Person. 
Mot  Party. 

Where  a  lumber  company,  when  it  pur- 
chased lands,  had  no  notice  by  a  lis  pendens 
that  affected  its  title,  because  it  did  not 
claim  under  any  title  derived  from  the  party 
in  whose  hands  the  land  was  attached,  the 
record  title  under  which  the  lumber  company^ 
claimed  being  in  another,  while  inquiry 
as  to  the  title  of  the  party  from  whom  the 
lumber  company  bought  would  have  disclosed 
to  it  that  be  had  a  perfect  record  title  to  the 
lands  by  virtue  of  his  quitclaim  deed  from 
the  party  holding  record  title,  though  it  held 
under  a  quitclaim  deed,  the  lumber  company 
is  entitled  to  protection  as  an  innocent  pur- 
chaser. 

[See  note  at  end  of  this  case.] 

Appeal  from  Pike  Chancery  Court: 
Shaver,  Chancellor. 

Action  by  Andrew  J.  Case  et  al.,  plaintiffs, 
against  Caddo  River  Lumber  Company  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tills  appeal.  The  facts  are  stated  in  the  opin- 
ion.    Affirm  E3). 

Mart  in  f  Woottan  d  Martin  for  appellants.. 
McRae  d  Tompkins,  J,  C,  Pinnix  and  W,  P, 
Feazell  for  appellees. 

[241]  Wood,  J. — The  appellants  instituted 
this  suit  against  the  appellees  to  remove 
clouds  from  their  title.  Appellants  alleged  in 
substance  that  thev  were  the  owners  of  cer» 
tain  lands  in  Pike  county  by  having  pur- 
chased same  at  a  sale  under  a  judgment  ren- 
dered by  the  United  States  District  Court  of 
Arkansas  in  certain  attachment  proceedings 
therein  pending  in  which  the  lands  were 
levied  upon  and  sold  as  the  property  of  W.  F. 
Davis  and  wife.  They  alleged  tliat  the  notice 
lis  pendens  was  duly  given  of  the  attachment 
proceedings.  They  also  alleged  that  the  ap- 
pellees were  claiming  title  under  deeds  which 
were  clouds  upon  appellants*  title,  and  prayed 
that  these  deeds  be  canceled.  Tlie  appellees 
set  up  that  the  writ  of  attachnient  was  ir- 
regularly levied  upon  the  lands  and  that  such 
levy  was  therefore  void.  They  further  set  up 
that  the  Graysonia-Nashville  'Lumber  Com- 
pany purchased  the  lands  from  the  Grayson- 
McLeod  Lumber  Company  in  good  faith  and 
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for  value,  and  without  any  knowledge  of  the 
attachment  and  lien;  that'it  conveyed  the  land 
to  the  Caddo  Kiver  Liunber  Company,  which 
was  also  an  innocent  purchaser  for  value. 
The  conclusion  we  have  reached  on  the  issue 
as  to  whether  or  not  the  Caddo  River  Lumber 
Company  was  an  innocent  purchaser  for  value 
makes  it  unnecessary  to  consider  the  other 
issues  in  the  case.  The  facts  concerning  the 
issue  as  to  whether  or  not  the  appellee,  Caddo 
River  Lumber  Company,  was  an  innocent 
[242]  purchaser  for  value  are  substantially 
as  follows:  On  the  5th  day  of  May,  1909,  one 
Will  Lawrence  (who  at  the  time  was  the  own- 
er of  the  land  in  controversy)  conveyed  the 
land  by  warranty  deed  to  one  H.  H.  Coffman ; 
this  deed  was  recorded  on  May  6,  1909. 
Lawrence  testified  that  this  deed  was  given  to 
secure  an  indebtedness  to  Coffmaii  of  $750, 
which  he  afterwards  paid  and  that  Coffman 
deeded  the  land  back  to  him.  It  appears  that 
this  deed  was  never  placed  on  record.  On  the 
16th  day  of  July,  1909,  Lawrence  conveyed 
the  land  to  W.  F.  Davis,  and  on  the  next 
day  the  land  was  attached  by  appellants,  and 
on  July  21,  1900,  lis  pendens  notice  of  the  at- 
tachment was  filed  with  the  clerk  of  Pike 
county.  On  August  30,  1909,  W.  F.  Davis 
cont^eyed  the  laAd  to  W.  B.  Davis.  On  Feb- 
ruary 7,  1910,  Coffman  (who  at  that  time 
held  the  record  deed)  conveyed  the  land  by 
quitclaim  deed  to  W.  B.  Davis.  On  February 
S,  1910,  W.  B.  Davis  conveyed  the  land  to  the 
Fort  Smith  &  Gurdon  Land  &  Timber  Com- 
pany, from  whom  by  mesne  conveyances  it 
passed  to  the  Caddo  River  Lumber  Company. 
The  Caddo  River  Lumber  Company  at  the 
time  of  its  purchase  of  the.  lands  in  contro- 
versy had  no  notice  by  the  lis  pendens  that 
affected  its  title  because  it  did  not  claim  un- 
der any  title  derived  from  W.  F.  Davis.  His 
title  was  not  in  the  chain  of  title  of  the  Caddo 
River  Lumber  Company.  The  record  title  un- 
der which  the  Caddo  Company  claimed  was 
in  one  Coffman  and  not  in  W.  F.  Davis.  The 
quitclaim  deed  was  sufficient  to  put  the  lum- 
ber company  upon  inquiry  as  to  the  title  of 
W.  B.  Davis,  under  whom  the  lumber  company 
claimed;  but  inquiry  as  to  this  title  would 
have  disclosed  to  the  lumber  company  that 
W.  B.  Davis  had  a  perfect  record  title  to  the 
lands  by  virtue  of  his  quitclaim  deed  from 
Coffman.  Since  inquiry  would  have  discov- 
ered that  W.  B.  Davis  had  a  perfect  record 
title  and  would  not  have  disclosed  any  defects 
whatever  in  the  title  of  its  vendor,  W.  B. 
Davis,  the  defense  of  innocent  purchaser  set 
up  by  the  lumber  company  was  complete  and 
must  be  sustained.  Although  [243]  holding 
imder  quitclaim  deed,  this  was  suflficient  to 
entitle  the  lumber  company  to  protection  as 
an  innocent  purchaser.  Henry  Wrape  Co.  v. 
Cox,  122  Ark.'  445,  183  S.  W.  955;  Miller  T. 
Fraley,  23  Ark.  735. 

Ann.  Cas.  1918C— 6. 


The  decree  appealed  from  herein  dismissed 
the  appellants'  complaint  and  quieted  the 
title  in  the  appellees,  which  decree,  for  the 
reasons  stated^  is  correct^  and  is,  therefore, 
affirmed. 


NOTE* 

The  holding  of  the  reported  case  to  the 
effect  that  one  who  purchases  property  from 
a  person  who  is  not  a  party  to  a  pending  ac' 
tion  involving  the  title  to  the  property,  is  not 
a  purchaser  pendente  lite,  is  in  accord  with 
the  great  majority  of  decisions  dealing  with 
this  subject.  The  question  is  fully  treated 
in  the  note  to  Wilson  v.  Robinson,  reported 
ante,  this  volume,  at  page  49. 


WOLFENBERGER  ET  AL. 


V. 


HUBBARD. 


Indiana  Supreme  Court — November  19,  1915. 


1S4   Ind.   26}    110   N.   E.    lOS. 


Mortc^aces  —  Foreclosure  —  Parties  — 
Grantee   of  Mortgasor. 

A  decree  of  foreclosure  is  a  nullity  as  to 
the  owner  of  the  equity  of  redemption  not 
made  a  party  defendant,  but,  under  the  reg- 
istry acts,  a  mortgapree,  whose  mortgage  is 
duly  recorded,  and  who  has  no  actual  notice 
at  the  time  he  commences  foreclosure  proceed- 
ings, need  only  make  a  party  defendant  any 
subsequent  purchaser  or  incumbrancer  who 
has  complied  with  the  registry  acts. 

Ids  Peadeiis  —  Wlio  Is  Purchaser  Pen- 
dente Lite  —  Failure  to  Record  Deed. 

A  grantee  in  a  deed  executed  by  a  grantee 
of  a  grantor  who  had  previously  executed  a 
mortgage  duly  recorded  occupies  the  position 
of  a  purchaser  pendente  lite,  and  he  and  his 
subsequent  grantees  are  chargeable  with  no- 
tice of  the  foreclosure  proceeding  where 
the  deed,  though  executed  prior  to  the  fore- 
closure suit,  was  not  placed  of  record  until 
more  than  two  months  thereafter,  and  not 
within  the  time  allowed  by  the  registry  stat- 
ute. 

[See  note  at  end  of  this  case.] 

Jmdicial  Sales  ~  Rights  of  Purchaser 
—  Defect  in  Return. 

A  purchaser  at  a  sheriff's  sale  under  a  mort- 
gage foreclosure,  who  pays  the  price  and  re- 
ceives a  deed  from  the  sheriff,  is  not  preju- 
diced because  the  sheriff  makes  an  imperfect 
return  or  makes  no  return  at  all. 
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PresvinptioB  in  Aid  of  Return. 

Where  the  return  of  a  sheriff  making  a 
sale  under  mortgage  foreclosure  is  silent  as 
to  some  matter  imposed  on  him  in  connection 
with  the  sale  to  which  the  return  relates,  it 
will  be  presumed  that  the  officer  did  his  duty, 
and  it  is  not  error  to  admit  evidence  confirm- 
ing the  presumption. 

Qmleting  Title  —  Decree  —  Variance  im 
Description. 

A  decree  quieting  title  will  not  be  dis- 
turbed because  of  a  slight  variance  in  the 
description  therein  and  in  the  description  of 
the  instruments  on  which  plaintiff  relied, 
especially  where  the  record  does  not  show 
that  the  party  complaining  was  prejudiced 
thereby. 

Appeal  from  Circuit  Court,  Hamilton  coun- 
ty: Vestal  Judge. 

* 

Action  by  Walter  J.  Hubbard,  plaintiff, 
against  6.  Reuben  Wolfenberger  et  al.,  de- 
fendants. Judgment  for  plaintiff.  Defend- 
ants appeal.  Transferred  from  Appellate 
Court.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

Shirts  d  Fertig  for  appellants. 
Ctot'fc  d  Clark  for  appellee. 

[26]  Spenceb,  C.  J. — This  is  an  action  in- 
stituted by  appellee  against  appellants  Wol- 
fenberger and  others  to  quiet  title  to  certain 
real  estate  situated  in  Hamilton  county.  It 
appears  that  on  January  26,  1904,  William 
C.  Rehling,  then  the  owner  of  said  lands, 
executed  a  mortgage  thereon  to  one  John 
Fonts.  On  March  7,  1907,  Rehling  and  wife, 
Annie,  executed  a  second  mortgage  describing 
the  same  real  estate  to  Arabella  Hubbard, 
mother  of  appellee.  Each  of  these  mortgages 
was  duly  recorded.  Thereafter  Rehling  and 
wife  conveyed  the  mortgaged  premises  by  war- 
ranty deed  to  Shaw  and  wife,  who  conveyed 
in  like  manner  to  Carr  and  wife.  On  June 
12,  1908,  the  property  again  passed  by  v/ar- 
ranty  deed  to  Pharaoh  H.  Hill  who,  on  Sep- 
tember 26,  1908,  duly  conveyed  the  same  to 
Boyce  and  wife.  These  conveyances  were  suc- 
cessively recorded,  the  Boyce  deed  being 
placed  on  record  on  December  31, 1908.  Prior 
thereto,  on  October  14,  1908,  Fonts,  the  first 
mortgagee,  had  filed  suit  in  the  Hamilton 
Circuit  Court  to  foreclose  his  mortgage  and 
named  as  parties  thereto,  William  C.  Rehling 
and  Pharaoh  H.  Hill.  Annie  Rehling  and  Ara- 
bella Hubbard  were  subsequently  made  parties 
defendant  and  the  latter  filed  a  cross-com- 
plaint asking  for  the  foreclosure  of  her  mort- 
gage on  said  property.  Summons  was  duly 
issued  and  served  on  Hill  and  wife  on  October 
21,  1908,  and  on  Rehling  and  wife  on  July  2, 
1909.  On  March  18,  1909,  Boyce  and  wife 
conveyed  the  mortgaged  premises  by  warran- 


ty deed  to  one  Williams,  who  reoonveyed  the 
property  to  his  grantors.  On  April  5,  1909, 
they  conveyed  to  McLaughlin  who,  on  August 
21,  1909,  deeded  the  property  to  Wolfenber- 
ger, hereinafter  referred  to  as  appellant.  All 
of  these  conveyances  were  duly  and  succes- 
sively recorded,  the  last  on  August  25,  1909. 

On  October  23,  1909,  a  decree  was  entered 
by  the  [27}  Hamilton  Circuit  Court  forecloe- 
ing  the  Fonts  and  Hubbard  mortgages  and 
declaring  the  former  to  be  the  prior  lien. 
Neither  appellant  nor  the  other  grantees  from 
Hill  were  made  parties  to  the  foreclosure 
proceeding  or  appeared  thereto.  On  February 
5,  1910,  the  property  was  sold  on  foreclosure 
to  Fonts,  who  assigned  his  certificate  of  sale 
to  appellee,  and  the  latter  subsequently  re- 
ceived a  sheriff's  deed  under  which  he  took 
possession  "of  the  lands  in'  controversy  and 
now  holds  the  same.  On  the  trial  of  the  is- 
sues presented  by  the  above  facts  the  court 
found  for  appellee  and  quieted  his  title  to 
the  property  described  in  the  complaint. 
This  appeal  follows. 

Appellants'  first  contention  is  based  on  the 
general  rule  that  a  decree  of  foreclosure  is  a 
nullity  as  to  the  owner  of  the  equity  of  re- 
demption if  he  is  not  made  a  party  defendant 
to  the  action.  Butler  v.  Thornburgh  (1899) 
153  Ind.  530,  535,  55  N.  £.  417,  and  cases 
cited.  This  rule  is  well  settled,  but  its  appli- 
cation to  the  instant  case  depends  on  the  es- 
tablishment of  appellants'  further  proposition 
that  a  purchaser  of  mortgaged  premiees 
whose  deed  is  not  recorded  in  time  must  be 
made  a  party  defendant  in  a  foreclosure  pro- 
ceeding if  the  deed  is  later  recorded  and  there 
is  notice  of  the  transfer,  actual  or  construc- 
tive, to  the  mortgage  before  all  other  necessary 
parties  have  been  brought  into  court.  We 
aie  aware  that  decisions  may  be  found  in 
other  jurisdictions  which  support  appellants' 
position  (2  Jones,  Mortgages  [6th  ed.]  § 
1412),  but  a  different  rule  has  been  an- 
nounced in  this  State.  In  the  case  of  Boiee 
T.  Michigan  Mut.  L.  Ins.  Co.  (1888)  114 
Ind.  480,  15  N.  E.  825,  it  appears,  that  Mrs. 
Boioe  purchased  a  part  of  certain  mortgaged 
premises  on  March  6,  1882,  the  mortgage  be- 
ing then  on  record.  On  April  11  following,  a 
suit  was  instituted  [28]  by  the  insurance 
company  to  foreclose  its  mortgage.  The  deed 
to  Mrs.  Boice  was  not  recorded  until  October 
17,  1882,  and  she  was  never  made  a  party  to 
the  proceedings.  The  decree  of  foreclosure 
was  entered  on  December  1,  1882.  In  hold- 
ing that  Mrs.  Boice  was  bound  by  the  decree 
to  the  same  extent  as  though  a  party  to  the 
proceeding,  this  court  said,  beginning  at  page 
482 :  '* While  it  is  quite  true  that  a  mortgagee 
may  not  cut  off,  or  in  anywise  affect,  the 
rights  of  subsequent  purchasers  or  encum- 
brancers, yet,  within  the  r^stry  acts,  it 
must  be  held  that  as  to  a  mortgagee,  whose 


WULFENBERGER  v.  HUBBASD. 

18^  Jnd,  S5. 


83 


mortgage  is  duly  recorded,  and  who  has  no 
actual  notice  at  the  time  he  commences  pro- 
ceedings to  foreclose  his  mortgage,  only  such 
persons  are  entitled  to  occupy  the  relation  of 
subsequent   purchasers  or  encumbrancers   as 
have  complied  with  the  statutes  regulating 
the  recording  of  conveyances  and  mortgages. 
Subsequent  purchasers  are  bound  to  take  no- 
tice  of   the   rights   of  all   prior   mortgagees 
^hose    mortgages    are    duly    recorded,    and 
they  are,  therefore,  compelled  to  know  that  in 
foreclosure  proceedings  the  prior  mortgagee 
*is  not  bound  to  respect  them,  without  act- 
ual notice  or  valid  registry.*    Wood  ▼.  Love 
(1873)    27  Mich.  308."     The  court  then  re- 
fers  to   the    registry   laws   in   force   at  the 
time   and    concludes:      "Tlie   effect   of    such 
statutes   is   such,  that  an   omission  to  give 
notice,    either    actual    or    according   to    the 
recording     acts,     of    an     interest    in     land 
acquired    by    deed    or    mortgage    subsequent 
to    that    of    a    mortgagee,    whose   mortgage 
is   duly  recorded,  subjects  such   interest  to 
foreclosure,    in    the   absence   of   the   grantee 
or  mortgagee,  in  the  same  manner  as  if  the 
owner    thereof    had    been    made    a    party. 
•     *     •     That  the  deed  was  recorded  after 
the  time  prescribed  therefor  in  the  statute, 
and  before  [29]  the  decree  was  rendered,  did 
not  affect  the  mortgagee  with  notice.    It  was 
not  bound  to  take  notice  of  what  occurred,  nor 
was  it  affected  with  notice  of  a  conveyance 
recorded  pendente  lite;  while  on  the  other 
liand,  the  appellant,  having  recorded  her  deed 
after    the    time    therefor    had    expired,    and 
while  the  foreclosure  suit  was  pending,  was, 
to    all    intents    and    purposes,    a    purchaser 
pendente  lite,"     So,  in  the  cas?  at  bar,  al- 
though the  deed  to  Boyoe  and  wife,  appel- 
lants'  remote  grantors,   was  executed  prior 
to  the  institution  of  the  Fouts  foreclosure 
suit,  it  was  not  placed  on  record  until  more 
than  two  months  thereafter  and  not  within 
the    time    allowed   by   the   registry   statute. 
Under   the   rule   announced   in   the   decision 
above  quoted,   Boyce  and  wife  occupied  the 
position  of  purchasers  pendente  lite,  and  they 
and  their  grantees  were  chargeable  with  no- 
tice of  the  proceeding  through  which  appellee 
acquired  his  title. 

It  is  next  contended  that  the  trial  court 
erred  in  admitting  parol  evidence  of  the  sher- 
iff's sale  of  the  property  in  question;  that  the 
written  return  of  the  cheriff  was  the  only 
competent  evidence  thereof.  The  return  in 
this  case  was  incomplete  in  that  it  did  not 
affirmatively  show  the  fact  of  a  sale  having 
been  made  and  the  sheriff  was  called  to  sup- 
ply the  omission  by  parol.    Conceding  it  to  be 


the  duty  of  the  sheriff  to  make  a  full  and  ac- 
curate return  of  the  action  taken  by  him,  and 
conceding  further,  without  deciding,  that  said 
return  is  the  best  evidence  of  such  action,  it 
does  not  follow  that  the  officer's  failure  to 
make  a  complete  or  accurate  return  will  viti- 
ate the  purchaser's  title  unde  a  sale  lawfully 
made  or  prevent  the  admission  of  seconda- 
ry evidence  to  correct  said  return.  As  was  de- 
cided in  Doe  v.  Heath  (1844)  7  Blaokf. 
(Ind.)  164,  166,  "A  purchaser  [30]  at  sher- 
iff's sale,  who  pays  his  money  and  receives 
a  deed  from  tbe  sheriff  for  the  land  levied  on 
and  sold,  cannot  be  prejudiced  if  the  sheriff 
make  an  imperfect  return,  or  if  he  make  no 
return  at  all."  The  purchaser  has  no  control 
over  the  officer  and  it  is  not  incumbent  on 
him  to  see  that  the  proper  return  is  made. 
Coan  V.  Elliott  (1886)  101  Ind.  276,  277; 
Thurston  v.  Barnes  (1868)  10  Ind.  289,  291. 
Furthermore,  as  stated  in  Ferrier  v.  Deutch- 
mau  (1882)  81  Ind.  390,  392,  ''it  has  been 
repeatedly  held  by  this  court  that  where  the 
return  of  a  sheriff  is  silent  as  to  some  matter 
imposed  upon  him  in  connection  with  the  sale 
to  which  the  return  relates,  it  will  be  pre- 
sumed that  the  sheriff  *did  his  duty,  until  it  is 
otherwise  shown  by  some  appropriate  pro* 
ceeding."  The  evidence  to  which  objection  is 
urged  had  no  greater  effect  than  to  confirm  a 
presumption  which  already  existed  and  its 
admission  waa  not  error. 

Finally,  it  is  insisted  that  the  trial  court 
erred  in  overruling  appellants'  motion  to  mod- 
ify the  decree  herein,  the  ground  of  such 
motion  being  that  said  decree  assumed  to 
quiet  appellee's  title  to  ground  which  was  not 
described  in  the  Fouts  mortgage  or  in  the 
decree  foreclosing  the  same.  The  variance  in 
the  description  is  very  slight  and  the  record 
contains  no  showing  that  appellants  were 
harmed  by  the  court's  ruling.  Judgment 
affirmed. 


HOTE. 

The  reported  case  holds  that  a  mortgagee 
who  has  failed  to  record  his  mortgage  before 
the  institution  and  lis  pendens  of  an  action 
involving  the  title  to  the  property  mortgaged, 
stands  in  the  same  position  as  a  purchaser 
pendente  lite  and  is  bound  by  the  decree  en- 
tered in  the  suit  to  the  same  extent  as  if  he 
had  been  made  a  party  to  the  aotion.  The 
cases  dealing  with  the  effect  of  a  pending  ac- 
tion on  the  holder  of  an  unrecorded  convey- 
ance given  before  the  action  was  commenced 
are  collected  in  the  note  to  Wilson  v.  Robin- 
son, reported  ante,  this  volume,  at  page  49. 
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JOHNSON  ET  AX- 

Washington   Supreme  Court— January  15, 

1916. 

89  Wash.  310;  154  Pac.  457. 

Confusion  of  Goods  —  Richts  of  Iden 
Claimant. 

Rem.  &  Bal.  Code,  §  1188,  provides  that, 
during  the  year  in  which  farm  labor  is  per- 
formed, the  laborer  shall  have  a  lien  upon 
all  crops  raised  on  the  land,  superior  to  all 
other  liens,  including  a  prior  chattel  mort- 
gage. Section  1190  requires  the  claim  of  lien 
to'^be  filed  with  the  county  auditor  within 
forty  days  after  the  close  of  the  work;  sec- 
tion 1190a  gives  all  lienholders  for  farm 
labor  the  rights  secured  to  lienors  on  logs  as 
specified  in  section  1181,  providing  that  any 
person  eloigning  or  rendering  it  difficult,  un- 
certain, or  impossible  to  identify  any  sawlogs 
upon  which  there  is  a  lien,  without  the  ex- 
press consent  of  the  lienholder,  shall  be  liable 
for  damages  to  the  amount  secured  by  the 
lien,  and  that  on  a  sbbwing  to  the  court  in 
the  action  to  enforce  the  lien  the  court  shall 
enter  a  personal  judgment  against  such  per- 
son if  a  party  to  the  action,  and  that  all  the 
damages  may  be  recovered  by  a  civil  action 
against  such  person.  Plaintiff  performed 
farm  labor  in  1912-1913,  and  in  1913  a  lien 
therefor  was  adjudicated  in  his  favor,  and 
the  grower  had  it  put  in  a  public  grain  ware- 
house and  commingled  with  other  wheat  and 
negotiable  warehouse  receipts  issued  to  the 
defendant,  mortgagee,  who  sold  the  wheat 
and  delivered  the  receipts  to  the  purchaser. 
It  is  held  that  as  its  identification  as  the 
wheat  from  the  land  on  which  plaintiff  had 
labored  was  made  difficult,  uncertain,  or  im- 
possible, he  might  recover   damages   of   the 

defendant. 

[See  Ann.  Cas.  1913E  672.] 

Lis  Pendens  —  Wlio  Is  Purchaser  Pen- 
dente Lite  —  Mortgasee  Taking  Pos- 
session, 

A  mortgagee  of  personal  property  who 
takes  possession  thereof  under  an  agreement 
with  the  mortgagor,  pending  litigation  con- 
cerning a  lien  thereon,  takes  the  property 
subject  to  the  rights  of  the  lien  claimant  as 
settled  by  the  final  decree  or  judgment. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Walla  Walla 
county:     Miuii,  Judge. 

Action  by  Glenn  Hubbard,  plaintiff,  against 
R.  H.  Johnson  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    Revebsed. 

Herbert  C.  Bryson  and  John  A.  Metcalfe 
for  appellant. 

Sharpstein,  Pedigo,  Smith  d  Sharpstein 
for  respondents. 


[310]  HoLOOMB,  J. — ^Appellant  brought:- 
this  action  against  the  respondents  for  dam- 
ages for  the  eloignment  and  conversion 
[311]  of  a  quantity  of  wheat  consisting  of 
2,460  sacks,  grown  by  one  Lonneker  and 
wife,  upon  whose  crop  appellant  had  per- 
formed farm  labor  between  November  1,  1912, 
and  May  31,  1913,  and  upon  which,  on  June 
13,  1913,  he  filed  his  claim  of  lien  for  his 
labor,  which  was  adjudicated  in  his  favor 
on  October  29,  1913,  by  a  judgment  of  the 
superior  court  of  Walla  WalU  county. 

Upon  issue  being  joined  in  this  case  and  a 
trial  had,  the  court  made  findings,  in  sub- 
stance, as  follows:  That,  on  June  12,  1913, 
plaintiff  had  a  lien,  by  reason  of  labor  per- 
formed, upon  a  quantity  of  wheat  consisting 
of  2,460  sacks,  being  the  same  wheat  referred 
to  and  described  in  the  complaint,  which  lien 
was,  at  the  time  of  the  trial  of  this  action, 
a  subsisting  valid  lien  in  the  sum  of  $271.96; 
that  the  wheat  was  grown  by  one  August 
Lonneker  upon  a  farm  situated  in  Walla 
Walla  county  near  Clyde,  and  that  the  de- 
fendants had  a  mortgage  upon  the  crop,  exe- 
cuted by  Lonneker,  to  secure  indebtedness 
due  defendants,  and,  as  far  as  appears  from 
the  evidence,  neither  of  the  defendants  had 
any  knowledge  of  the  pendency  of  the  fore- 
closure action  on  lien;  that  the  wheat  waa 
harvested  by  Lonneker  and,  after  being  har- 
vested, was  moved  by  him  to  a  public-  ^rain 
warehouse  at  Clyde,  and  that  neither  of  the 
defendants  had  anything  to  do  with  the  re- 
moval of  the  wheat  from  the  field;  that, 
upon  the  same  being  removed  to  the  ware- 
house, negotiable  warehouse  receipts  therefor 
were  caused  to  be  issued  by  Lonneker  to  the 
defendants  lT)erein,  which  warehouse  receipts 
were  thereafter  delivered  to  the  defendants; 
that,  so  far  as  appears  from  the  evidence,  the 
defendants  had  nothing  to  do  with  the  issu- 
ance of  the  warehouse  receipts:  that  there- 
after and  while  the  wheat  was  in  the  ware- 
house, the  defendants  sold  the  wheat  to 
Dement  Brothers  Company  and  Jones-Scott 
Company,  both  incorporated,  and  indorsed  and 
delivered  to  the  purchasers  the  warehouse 
receipts,  which  warehouse  receipts  were  ne- 
gotiable in  form;  that  if  the  wheat  was  there- 
after removed  from  the  warehouse  or  from 
Walla  Walla  county,  or  [312]  commingled 
with  other  wheat,  so  far  as  appears  from  the 
evidence,  neither  of  the  defendants  had  any- 
thing to  do  with  such  acts  further  than  the 
sale  of  the  wheat  and  the  indorsement  of  the 
warehouse  receipts. 

Upon  these  findings,  the  court  concluded 
that  the  action  should  be,  and  it  was,  dis- 
missed. 

I.  The  only  question  presented  for  con- 
sideration upon  this  appeal  is  whether  re- 
spondents are  liable  to  the  appellant  under 
Rem.  A  Bal.  Code,  §  1181   (P.  C.  309  §  51). 
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Section  1188  (P.  C.  309  §  105)  of  the  code 
is  as  follows: 

''Any  person  who  shall  do  labor  apon  any 
farm  or  land,  in  tilling  the  same  or  in  sowing 
or  harvesting  or  threshing  any  grain,  as 
laborer,  contractor,  or  otherwise,  or  laboring 
upon,  or  securing  or  assisting  in  securing  or 
housing  any  crop  or  crops  sown,  raised,  or 
threshed  thereon  during  the  year  in  which 
said  work  or  labor  was  done,  sucii  person 
shall  have  a  lien  upon  all  such  crops  as  shall 
have  been  raised  upon  all  or  any  of  such 
land,  for  such  work  or  labor." 

Section  1190  (P.  C.  309  §  109)  of  the  code 
provides  that  a  claim  of  lien  shall  be  filed 
with  the  auditor  of  the  county  within  forty 
davs  after  the  close  of  the  work  or  labor. 
Section  1190a  of  the  code  secures  to  all  lien 
holders  for  farm  labor  the  same  rights  and 
privileges  as  are  secured  to  holders  of  liens 
on  logs  under  the  provisions  of  chapter  7  of 
the  code.  Under  that  chapter,  §  1181  pro- 
vides : 

"Any  person  who  shall  eloign,  injure  or  de- 
stroy, or  who  shall  render  difficult,  uncer- 
tain  or  impossible  of  identification  any  saw- 
logs  .  .  .  upon  which  there  is  a  lien  as 
herein  provided,  without  the  express  con- 
sent of  the  person  entitled  to  such  lien  shall 
be  liable  to  the  lienholder  for  the  damages 
to  the  amount  secured  by  his  lien,  and  it  being 
shown  to  the  court  in  the  civil  action  to  en- 
force said  lien,  it  shall  be  the  duly  of  the 
court  to  enter  a  personal  judgment  .  .  . 
against  the  said  person,  provided  he  be  a  par- 
ty to  such  action,  or  the  damages  may  be  re- 
covered by  a  civil  action  against  such  person." 

The  trial  court  seems  to  have  based  his  con- 
clusion and  decision  in  this  case  upon  the  case 
of  Lohman  v.  Peterson,  87  [313]  Wis.  227,  58 
y.  \V.  407.  In  that  case  it  appeared  that, 
under  a  statute  of  Wisconsin,  any  person  who 
x^oncealed  or  transported  out  of  the  state  logs 
on  which  there  was  a  lien  should  be  liable  as 
for  conversion.  There  was  nothing  in  that 
statute,  so  far  as  appears,  rendering  any  per- 
son liable  except  the  person  concealing  or 
transporting  the  liened  logs  out  of  the  state. 
The  defendant  had  sold  the  ties  on  which  the 
lien  was  attempted  to  a  railroad  company,  and 
the  railroad  company  had  transported  the 
ties  from  the  state.  The  action  was  brought 
against  the  original  owner  of  the  logs  as  for 
conversion,  for  having  "caused  the  removal 
of ,  the  logs  from  the  state."  It  was  held, 
therefore,  that  the  defendant  had  not  trans- 
ported the  logs  from  the  state  and  was  not 
liable.  It  was  also  held  that  "the  railroad 
company  took  them  subject  to  any  claim 
which  the  plaintiff  had  against  them,"  under 
the  statute  providing  for  lien  against  such 
logs  for  labor  performed  upon  them. 

It  is  expressly  provided  in  the  section  of 
the  statute  providing  for  actions  upon  eloign- 
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ment  (§  1181,  supra)  that  any  person  eloign- 
ing, etc.,  or  rendering  difficult,  uncertain  or 
impossible  of  identification  any  logs  upon 
which  there  is  a  lien,  etc.,  shall  be  liable  to 
the  lien  holder  for  damages  to  the  amount 
secured  by  his  lien.  It  is  also  provided  that, 
in  a  civil  action  to  enforce  the  lien,  the  party 
so  eloigning,  or  rendering  difficult  or  uncer- 
tain of  identification,  may  be  made  a  party 
to  the  action  and  a  personal  judgment  entered 
against  him;  or,  if  he  is  not  a  party  to  the 
lien  action,  damages  may  be  recovered  by  a 
civil  action  against  such  person.  So,  it  was 
held  in  Peterson  v.  Sayward,  9  Wash.  503,  37 
Pac.  657,  that  damages  may  be  awarded  for 
the  destruction  of  logs  in  the  action  to  en- 
force the  lien  thereon,  or  they  may  be  re 
covered  in  a  separate  action.  See  also  Sing 
er  v.  Wallace,  8  Wash.  676,  36  Pac.  466. 

Under  Rem.  &  Bal.  Code,  §  1177  (P.  C. 
309  §  43 ) ,  the  statute  relating  to  liens  upon- 
1<^8,  etc.,  it  is  provided  that: 

[314]  "It  shall  be  conclusively  presimied  by 
the  court  that  a  party  purchasing  the  prop- 
erty liened  upon  within  thirty  days  given 
herein  to  claimants  wherein  to  file  their  liens, 
is  not  an  innocent  third  party,  nor  that  he 
has  become  a  bona  fide  owner  of  the  property 
liened  upon,  unless  it  shall  appear  that  he 
has  paid  full  value  for  the  property,  and  has 
seen  that  the  purchase  money  of  the  property 
has  been  applied  to  the  payment  of  such  bona 
fide  claims  as  were  entitled  to  liens  upon  the 
said  property  under  the  provisions  of  this 
chapter,  according  to  the  priorities  herein 
established." 

Under  §  1188  (P.  C.  309  §  105),  relating 
to  liens  for  farm  labor,  it  is  provided  that 
the  lien  given  to  laborers  for  working  upon 
and  growing  farm  crops  is  superior  to  all 
other  liens  thereon,  Including  that  of  a  prior 
chattel  mortgage;  and  this  was  upheld  in 
Sitton  v.  Dubois,  14  Wash*  624,  45  Pac.  303. 
It  appears  to  us  that  the  court  misconstrued 
the  decision  in  the  Wisconsin  case  cited,  and 
that  his  construction  of  the  law  in  this  case 
was  not  in  harmony  with  our  statutes  and 
decisions. 

II.  Respondents  maintain  that,  at  any 
rate,  there  was  no  eloignment  shown  in  this 
case  as  eloignment  has  been  defined  by  us  in 
the  case  of  Oarneau  v.  Port  Blakely  Mill  Co. 
8  Wash.  467,  36  Pac.  463.  In  that  case  it 
was  said: 

"But  the  new  law  introduces  a  new  ground 
of.  damage,  viz.,  'eloignment,'  and  it  was  to 
the  charge  of  eloignment  alone  that  there 
was  any  testimony  in  the  case  against  ap- 
pellant. To  'eloign'  is  to  take  away  beyond 
the  jurisdiction,  or  to  conceal,  so  that  under 
the  new  law  it  is  possible  that  the  construc- 
tion would  be  that  the  mere  removal  of  logs 
under  lien  from  the  county  would  cause  the 
right  of  action  for  damages  to  accrue.    .    .    ." 


86 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


The  construction  of  the  word  '"eloignment" 
or  removal  or  concealment  of  the  liened  chat- 
tel is  immaterial  here,  for  the  reason  that 
there  are  other  acts  and  conditions  under  the 
statute  which  render  third  persons  liable  to 
the  lienor  as  conversioners,  viz.,  rendering 
difiieult,  uncertain  or  impossible  of  identifi- 
cation. 

[315]  III.  The  evidence  shows  that  both 
Lonneker  and  the  defendants  instructed  the 
warehouseman  where  the  wheat  was  hauled 
to  issue  receipts  therefor  to  defendants.  The 
wheat,  accordingly,  as  fast  as  it  came  in,  was 
commingled  with  other  wheat  in  the  ware- 
house and  not  marked  or  identified  as  the 
wheat  of  Lonneker  taken  from  the  land  and 
crop  upon  which  appellant  performed  the 
labor,  but  marked  and  identified  as  the  wheat 
of  defendants.  It  would  be  hard  to  see  how 
anything  could  be  done  to  render  the  wheat 
raised  by  Lonneker,  upon  which  appellant's 
lien  existed,  more  difficult,  uncertain,  or  im- 
possible of  identification.  Appellant  had  an 
adjudicated  lien  upon  the  wheat  at  the  time 
of  the  transaction  between  Lonneker  and  the 
respondents.  It  is  common  learning  that  a 
purchaser  of  real  or  personal  property,  pend- 
ing litigation  concerning  the  title  or  the 
validity  of  a  lien  thereon,  takes  the  property 
subject  to  the  rights  of  the  plaintiff  as 
settled  by  the  final  decree  or  judgment  of  a 
court.  Bergman  v.  Inman,  43  Ore.  468,  72 
Pac.  1086,  73  Pac.  341,  99  Am.  St.  Hep.  771. 

"The  law  is,  that  he  who  intermeddles  with 
property  in  litigation  does  it  at  his  peril, 
and  is  as  conclusively  bound  by  the  results 
of  the  litigation,  whatever  they  may  be,  as  if 
he  had  been  a  party  to  it  from  the  outset." 
Tilton  V.  Colfi<'ld,  93  U.  S.  163,  23  U.  8 
(L,  ed.)   858. 

It  can  make  no  difference  in  this  respect 
whether  the  action  is  to  foreclose  the  lien  or 
to  recover  damages  under  the  statute  for 
destroying  or  confusing  the  identity  of  the 
property  covered  by  it.  Bergman  v.  Inman, 
supra. 

There  is  no  doubt,  therefore,  in  our  opinion, 
that  appellant  is  entitled  to  recover.  The 
judgment  is  reversed,  and  the  cause  lemanded 
with  instructions  to  enter  judgment  for  ap- 
pellant. 

Morris,  G.  J.,  Bausman,  Parker,  and  MaiUi 
J  J.,  concur. 


It  is  held  in  the  reported  case  that  a  mort- 
gagee taking  possession  of  the  mortgaged  prop- 
erty which  is  the  subject-matter  of  pending 
litigation,  is  as  much  a  purchaser  pendente 
lite  as  one  who  buys  outright  from  one  of 
the  parties  to  the  action,  and  is  subject  to  the 
rules  governing  such  purchasers.    For  a  full 


discussion  of  this  point  see  the  note  to  Wilsoxr 
V.  Robinson,  reported  ante,  this  volume,  at 
page  49. 
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West  Virginia  Supreme  Court  of  AppeaU 
February  8,  1916. 

77  W.   Va.   ii92;  87  S.  E.   934. 


Bills  and  Motes  —  Aotloa  on.  Iiost  Note 
—  Burden  of  Proof. 

In  a  suit  by  an  executor  to  collect  a  note, 
alleged  to  be  payable  to  his  testator,  lost  and 
unpaid,  the  burden  is  on  him  to  prove  its 
duo  execution,  contents,  and  loss. 

Same. 

The  due  execution  and  contents  of  such 
note  being  clearly  proven,  the  testimony  of 
the  executor  that  he  searched  for  it  among 
the  papers  of  his  testator's  estate,  and  was 
not  able  to  find  it,  is  sufficient  proof  of  its 
loss. 

Same. 

It  not  appearing  whether  the  note  was  ne- 
gotiable or  not,  the  presumption  is  that  it 
was  not  negotiable. 

Same. 

Where  the  maker  of  such  note  pleads  pay- 
ment, he  bears  the  burden  of  proving  it,  as 
in  other  cases. 

Husband  and  "Wife  —  Deeds  —  Slgna- 
tnre  by  Spouse  Not  Named  in  Deed. 

The  deed  of  a  married  woman,  signed  and 
acknowledgt^d  by  herself  and  husband,  al- 
though the  latter  is  not  named  as  a  grantor, 
evidences  tlie  husband's  joinder  in  the  deed, 
and  passes  the  wife's  title  to  her  separate 
real  estate. 

[See  12  Ann.  Cas.  203;  Ann.  Cas.  1912C 
1050.] 

Infants  —  Actions  —  Failure  to  Appoint 
Guardian  Ad  I<item. 

Failure  to  appoint  a  guardian  ad  litem 
for  an  infant  defendant,  who  has  been  duly 
served  with  process,  is  reversible,  but  not 
jurisdictional,  error,  and  renders  the  decree 
pronounced  against  such  infant  voidable,  but 
not  absolutelv  void. 

Judgments  —  Collateral  Attack. 

An  erroneous  decree,  not  void  for  want  of 
jurisdiction,  is  not  subject  to  collateral  im- 
peachment. 

Ids  Pendens  —  Wlio  Is  Pnrcl&aser  Pen* 
dente  Xfite  —  Purchaser  from  Party 
to  Action. 

Where  the  purchaser  of  land  from  a  party 
to  a  pending  suit  involving  the  title  thereto 
executes  a  mortgage  or  trust  deed  thereon,. 


without  warranty  of  title,  and  the  title  of 
his  grantor  is  thereafter  decreed  in  such  suit 
to  be  void,  such  purchaser's  title  and  the 
lien  created  by  him  fail  also,  whether  he  was 
a  party  to  the  suit  or  not. 
[See  note  at  end  of  this  case.] 

Mortsagea   — -  Inurement  of  After  Ac- 
qnlred  Title  of  Mortgagor. 

If  the  same  land  is  later  sold  and  con- 
firmed by  decree  in  such  pending  suit  to  a 
bona  tide  purchaser,  who  receives  a  deed  from 
a  commissioner  of  count,  he  may  then  sell 
to,  and  invest  good  title  in,  the  person  who 
previously  purchased  pending  the  suit,  and 
if  his  purchase  is  made  in  good  faith,  he 
takes  the  land  discharged  of  the  lien  which 
he  theretofore  attempted  to  create. 

Same. 

Such  transaction  does  not,  in  the  absence 
of  other  evidence,  import  fraud  upon  the 
creditors  of  such  pendente  lite  purchaser. 

Judgment*   —  Effect   of   Admlaalon   of 
Liability. 

Where,  in  a  suit  to  collect  a  debt  secured 
by  an  alleged  lien  on  land,  the  existence  of 
the  debt  is  established,  but  the  lien  is  not,  it 
i»  error  to  dismiss  plaintiff's  suit  without  a 
pergonal  decree  against  the  debtor. 

(Syllabus  by  court.) 

Appeal  from  Circuit  Court,  Ritchie  county. 

Action  by  R.  6.  Linn,  administrator,  etc., 
plaintiff,  against  C.  M.  Collins  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Reversed. 


Linn  &  Byrne  and  Claude  L.  Smith  for 
appellant. 

Adams  &  Cooper  and  8,  A.  Powell  for 
appellees. 

[593]  Williams.  P. — R.  G.  Linn,  as  ad- 
ministrator de  bonis  non,  with  the  will  an- 
nexed, of  6.  D.  Camden,  deceased,  is  prose- 
euting  this  suit  in  equity  to  collect  the  money 
claimed  to  be  due  on  a  lost  [594]  note,  exe- 
cuted to  his  testator  by  Sarah  E.  Collins  and 
C.  M.  Collins,  her  husband,  and  alleged  to 
have  been  secured  by  trust  deed  upon  cer- 
tain lands,  formerly  owned  by  said  Collinses, 
situated  in  Ritchie  county.  The  circuit  court 
dismissed  his  suit,  and  he  has  appealed. 

A  brief  history  of  the  origin  of  the  debt, 
the  manner  in  which  it  was  secured,  and  of 
this  proceeding  is  essential  to  a  correct 
understanding  of  the  matters  in  dispute  and 
the  questions  presented  for  decision.  In  the 
year  1881  William  Collins  conveyed  262  acres 
of  land  to  his  wife  Talitha,  so  long  as  she 
remained  his  widow,  with  remainder,  upon 
her  death  or  marriage,  to  his  two  sons  Hiram 
W.  and  Draper  C.  Collins.  William  Collins 
died  in  February,  1882,  intestate,  leaving  his 
widow  and  the  two  sons  above-named.  In 
December,    1886,   J.   T.    Ellifritz   brought   a 
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creditors    suit    against    the    administrator, 
widow  and  heirs  at  law  of  William  Collins, 
deceased,  for   the  purpose  of   annulling  the 
aforesaid  deed  and  subjecting  the  real  estate 
to   the    payment   of    decedent's   debts.     The 
result  was,  that  by  decree  made  on  25th  of 
October,   1880,  the  deed  was  declared  to  be 
fraudulent  and  was  set  aside  as  to  the  credi- 
tors.    Seventy   and   one-half   acres   was   as- 
signed to  the  widow  as  dower,  and  the  re- 
mainder of  the  tract,  177  acres,  was  decreed 
to  be  sold.     The  cause  was  twice  referred  to 
a  commissioner,  to  ascertain  the  debts  due  by 
Collins'  estate,  and  the  final  report,   ascer- 
taining the  debts  to  amount  to  more  than 
$1,800,  was  confirmed  on  October  30th  1891. 
The  177  acres  was  sold  on  October  26th,  1892, 
to  A.  J.  Hickman,  one  of  the  defendants  to 
this  suit,  at  the  price  of  $1,050,  and  three 
days  later  the  sale  was  confirmed.     The  re- 
mainder in  the  dower  tract  was  also  sold  and 
confirmed  to  Creed  Collins  at  the  price  of 
$500.    It  thus  appears  that  all  the  lands  of 
the  estate  did  not  bring  enough  to  pay  the 
debts.     Priorities,  if  any,  among  the  credi- 
tors do  not  appear.     Although  an  infant  at 
the  time  that  suit  was  instituted,  Hiram  W.  , 
Collins    was    proceeded    against,    and    duly 
served  with  process,  as  if  he  were  an  adult, 
and  no  guardian  ad  litem  was  appointed  for 
him  and  no  answer  was  filed  for,  or  by  him. 
He   attained   his   majority   on   the    17th   of 
November,  1887,  and  before  the  final  decree 
was  made  annulling  the  conveyance  to  him  by 
his   father.     On   the   14th    of   March,    1889, 
pending  the  suit,  [695]  he  conveyed  his  un- 
divided half  interest  in  the  262  acres  to  Sarah 
£.  Collins;  and  she  and  her  husband  then, 
in  December,  1890,  executed  to  F.  Y.  Horner, 
trustee,  a  deed  of  trust  upon  said  half  inter- 
est, to  secure  a  note  executed  by  Sarah  £. 
Collins  as  principal,  and  C.  M.  Collins,  her 
husband,   as   surety,   payable   to   Gideon    D. 
Camden,  on  or  before  the  23rd  of  December, 
1893,  with  interest,  for  the  sum  of  $465.81. 
The  consideration   for  the  note  was  an  as- 
signment by  said  Camden  to  Sarah  £.  Col- 
lir.s   of   claims,   which   he   held   against   the 
estate     of     William     Collins,     aggregating 
$727.87.     On  receiving  those  claims,   Sarah 
K.  Collins  came  into  the  suit  by  petition,  as 
a  creditor,   and  procured   a   decree   against 
the  estate.     It  does  not  appear   what  sum 
she  realized. 

On  the  23rd  of  December,  1893,  A.  J.  Hick- 
man, purchaser  of  the  177  acres,  sold  to  C. 
M.  Collins,  the  balance  thereof,  at  the  price 
of  $925,  after  deducting  30  acres,  retained  by 
him.  Collins  apparently  not  being  able  to 
raise  the  money  to  pay  for  it,  Hickman,  with 
his  consent,  sold  40i  acres  to  Fannie  R.  Wells, 
and  applied  the  proceeds  thereof  on  the  pur- 
chase price  due  him.  The  money  which  Mrs. 
Collins  derived  from  the  estate  was  likewise 
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applied.  This  left  a  balance  due  Hickman 
of  $126.87,  and,  to  secure  its  payment,  he 
retained  a  vendor's  lien  in  his  deed  to  C.  M. 
Collins.  CoHins  failing  to  discharge  the  lien, 
Hickman  brought  a  suit  to  enforce  it, 
making  Charles  W.  Lynch,  who  was  then 
administrator  of  G.  D.  Camden,  deceased, 
and  F.  Y.  Horner,  trustee,  parties  thereto. 
Pending  that  suit,  Hickman  was  paid,  and, 
on  the  27  th  of  February,  1895,  a  decree  was 
made  dismissing  the  suit  as  to  him,  and  sub- 
stituting Charles  W.  Lynch,  administrator, 
as  plaintiff,  and  allowing  the  suit  to  proceed 
in  his  name  as  administrator.  He  resigned 
as  administrator,  in  1896,  and  was  succeeded 
by  R.  M.  Rams  bury,  who,  at  November  Rules, 
1900,  filed  his  bill.  Defendants  demurred 
and  answered  in  February,  1905;  and  the 
demurrers  were  overruled.  At  January  Rules, 
1912,  appellant,  who,  in  the  meantime,  had 
succeeded  R.  M.  Ramsburg  as  administrator 
of  G.  D.  Camden,  deceased,  filed  an  amended 
and  supplemental  bill,  bringing  in  additional 
parties,  discovered  to  be  necessary  parties 
after  the  cause  had  been  referred  to  a  com- 
missioner to  ascertain  and  report  certain 
matters.  Between  the  years  1900  and  1912 
the  [596]  cause  was  twiced  dropped  from  the 
docket,  and  as  often  reinstated.  The  case 
was  matured,  and  finally  heard  on  the  27th 
of  October,  1913,  when  the  decree  dismissing 
plaintiff's  bill  was  entered.  Such  is  a  brief 
history  of  the  case. 

It  is  urged  by  counsel  for  appellees  that  the 
alleged  loss?  of  the  note  is  not  proven.  Unless 
the  execution,  contents  and  loss  of  the  note 
are  established,  appellant's  suit  must  fail; 
and,  in  that  event,  his  assignments  of  error 
are  not  controlling,  and  need  not  be  consid- 
ered. 

The  bill  alleges  loss  of  the  note,  that  it 
can  not  be  found  and  was  never  paid.  C.  M. 
Collins  and  his  wife  do  not  deny  the  previous 
existence  of  the  note,  but  C.  M.  Collins  does 
deny  that  he  signed  it,  and  they  both  aver 
that  it  was  paid  shortly  after  it  was  exe- 
cuted. The  important  matters  to  be  estab- 
lished, in  order  to  maintain  a  suit  on  a 
lost  instrument,  are  its  due  execution  and 
contents.  Although  not  denied  by  Mrs.  Col- 
lins, those  matters  are  established  as  to  both 
of  the  makers,  by  the  recitals  in  the  deed  of 
trust,  which  is  signed  and  acknowledged  by 
both  Collins  and  his  wife.  These  important 
matters  being  clearly  proven,  the  subsequent 
loss  of  the  note  may  be  established  by  slight 
evidence.  That  is  not  so  vital  a  matter  as 
its  execution  and  contents,  as  the  court  has 
the  power  to  protect  the  makers  by  requiring 
plaintiff  to  indemnify  them,  in  case  the  note 
is  negotiable  and  should  subsequently  turn 
up  in  the  hands  of  an  innocent  holder.  C.  W. 
Lynch,  who  was  first  curator  for  the  Camden 
«state,   pending  the   contest   about  his  will. 


and  thereafter  administrator  with  the  will 
annexed,  which  office  he  held  until  the  spring 
of  1896,  testified  that  G.  D.  Camden  died  on 
the  21st  or  22nd  of  April,  1891;  that  he 
came  into  possession  of  the  books  and  papers 
belonging  to  his  testator's  estate;  that  he  did 
not  find  the  note  among  said  papers  and 
never  saw  it;  and  that  he  found  no  memo- 
randum or  statement  among  Camden's  papers 
or  on  his  books,  showing  payment  of  the  note. 
Appellant's  testimony  is  to  the  same  effect. 
This,  we  think,  is  sufficient  evidence  to  estab- 
lish the  loss  of  the  note.  It  will  not  be  pre- 
sumed that  it  was  negotiable,  and  the  court 
will  not  presume  that  it  was.  Yingling  v. 
Kolilhass,  18  Md.  148;.Pintard  v.  Taeking- 
ton,  10  Johns  N.  Y.  104;  Clark  v.  Hombeck, 
17  N.  J.  Eq.  430;  and  Blade  v.  Noland,  12 
Wend.  N.  Y,  173,  27  Am.  Dec.  126,  and  note-s 
[597]  by  Freeman  at  page  129.  Plaintiff 
having  proved  the  due  execution,  contents 
and  loss  of  the  note,  the  burden  developes 
upon  the  makers  to  prove  payment.  The 
rule  of  evidence  as  to  payment  of  a  lost  note 
is  the  same  as  in  other  cases.  Payment  ia 
an  affirmative  defense  and  the  burden  of 
proving  it  is  on  him  who  alleges  it.  2  Jones 
on  Evi.,  Sees.  178  and  179;  25  Cyc.  1625,  and 
cases  cited  in  Note  71.  This  requirement 
has  not  been  met  by  defendants;  they  have 
not  even  attempted  to  prove  payment.  The 
excuse  for  not  proving  it  is,  that  Camden's 
deatii  disqualified  Collins  and  his  wife  as  wit- 
nesses. If  this  is  the  only  reason,  it  may  be 
their  misfortune.  But  occasional  hard^ips 
do  not  justify  the  courts  in  departing  from 
the  established  rules  of  law.  The  statute  of 
limitation  is  pleaded  but  it  clearly  does  not 
apply;  the  suit  was  brought  in  ample  time. 
Defendants'  counsel  also  insist  that  the  trust 
deed  is  void,  because  C.  M.  Collins  is  not 
named  in  it  as  a  grantor.  A  husband  who 
joins  his  wife,  simply  to  give  effect  to  her. 
grant  of  her  separate  estate,  is  not  a  grantor, 
for  he  has  nothing  to  grant;  and  it  has  beeu 
held  that  his  signature  and  acknowledgment 
to  her  deed,  although  he  is  not  named  in  the 
body  of  it,  evidences  his  joinder  in  the  deed, 
and  is  a  sufficient  compliance  with  the  stat- 
ute. Morgan  v.  Snodgrass,  49  W.  Va.  387, 
38  S.  E.  695. 

Coming  now  to  appellant's  assignments,  he 
insists  that  the  judicial  sale  to  Hickman  is 
absolutely  void,  in  so  far  as  it  relates  to  the 
undivided  half  interest  of  Hiram  W.  Collins, 
because  he  was  an  infant  when  the  suit  to 
cancel  his  deed  was  brought,  and  no  guardian 
ad  litem  was  appointed  for  him.  Wherefore, 
he  further  contends  that  the  deed  made  to 
Sarah  E.  Collins,  after  Hiram  W.  Collins  at- 
tained his  majority,  passed  good  -title:  and 
enables  her  and  her  husband  to  create  a  valid 
lien  on  the  one-half  interest  in  the  land  by 
executing  the  trust  deed   to   F.   Y.  Horner, 
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trustee  for  G.  D.  Camden.  On  the  other 
hand,  counsel  for  appellees,  although  admit- 
ting it  was  reversible  error  to  proceed 
against  Hiram  W.  Collins  without  the  ap- 
pointment of,  and  answer  by  a  guardian  au 
litem,  insist  that  the  error  is  not  jurisdic- 
tional, and  does  not  render  the  decree  void, 
but  only  voidable,  and,  consequently,  not  sub- 
ject to  collateral  impreachment,  as  attempted 
in  this  case.  That  decree  was  not  appealed 
from  and  never  directly  [598]  assailed  iu 
any  manner.  The  position  of  counsel  for  ap- 
pellees on  this  point  is  undoubtedly  correct. 
The  court  had  jurisdiction  of  the  subject- 
matter  and  of  all  the  parties  to  that  <>uiti 
the  infant  defendant  was  before  it  by  process 
duly  served  on  him.  The  bill  did  not  aver 
his  majority,  and  there  was  nothing  in  the 
record  bringing  it  to  the  court's  attention. 
True,  the  effect  of  section  13  of  chapter  125, 
Code  1913,  is  to  dispense  with  service  of 
process  upon  an  infant,  for  whom  a  gwirdian 
ad  litem  has  been  appointed.  Ferrel  v.  Fer- 
rel,  63  W.  Va.  516,  44  S.  E.  187;  and  Alex- 
ander V.  Davis,  42  W.  Va.  465,  26  S.  E.  291. 
That  it  is  reversible  error  to  proceed  against 
an  infant  without  the  appointment  of,  and 
answer  by  a  guardian  ad  litem  for  him.  is 
also  settled  law.  Alexander  v.  Davis,  supra; 
and  cases  cited  in  7  Encyc.  Dig.  478.  But 
this  court  has  never  decided  that  au  infant 
may  not  be  brought  before  the  court  by  proc- 
ess, and,  being  thus  in  court,  that  the  failure 
to  appoint  a  guardian  ad  lltejn  for  him  is 
error  affecting  jurisdiction  and  rendering 
void  the  court's  judgment  or  decree  against 
such  infant.  Jurisdiction  of  the  person  of 
an  infant  can  be  obtained  as  well  by  due 
service  of  process,  as  by  the  appointment  of 
a  guardian  ad  litem.  Such  was  the  cofninon 
law  method  of  obtaining  jurisdiction  of  in- 
fants, as  well  as  of  adults.  22  Cyc  673. 
Having  thus  obtained  jurisdiction  in  this  case, 
if  the  court's  attention  had  been  called  to 
the  fact  of  infancy,  it  would  have  been  its 
duty  to  appoint  a  guardian  ad  litem.  The 
failure  to  appoint  such  guardian  was  reversi- 
ble error,  but  not  such  as  showed  want  of 
jurisdiction  in  the  court.  It  was  error  iu  pro- 
cedure only.  Former  decisions  on  this  point 
have  been  rendered  in  cases  where  the  attack 
upon  the  erroneous  judgment  or  decree  was 
direct,  and  not  collateral,  as  in  this  case,  and 
hence,  the  exact  question  involved  here  does 
not  appear  to  have  been  squarely  presented 
for  decision.  But  the  opinions  in  none  of  our 
decisions,  bearing  on  the  question,  appear  to 
treat  such  error  as  jurisdictional.  Hull  ▼. 
Hull,  26  W.  Va.  1;  Eakin  v.  Hawkins,  62 
W.  Va.  124,  43  8.  £.  211;  Hays  v.  Camden, 
-38  W.  Va.  109,  18  8.  E.  461;  Chapman  v. 
Branch.  72  W.  Va.  64,  78  S.  E.  236;  and 
Alexander  v.  Davis,  42  W.  Va.  466,  26  S.  S. 
291.     While  the  statute  dispenses  with  the 
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necessity  of  serving  an  infant  with  process, 
for  whom  a  guardian  ad  litem  i£  appointed, 
it  does  not  deprive  the  court  of  the  power  to 
obtain  jurisdiction  of  the  [599]  person  of  an 
infant  by  the  service  process,  as  at  the  com- 
mon law.  Having  thus  secured  jurisdiction 
of  Hiram  W.  Collins,  the  failure  to  discover 
that  he  was  an  infant  and  appoint  a  guardian 
ad  litem  for  him,  is  error  in  procedure  only, 
and  makes  the  decree  voidable  but  not  void. 
Our  conclusion  harmonizes  with  the  decision 
on  this  point  in  other  jurisdictions.  26  Cyc. 
641;  and  numerous  cases  cited  in  Note  87  at 
page  643.  Manfull  v.  Graham,  55  Neb.  645,  76 
N.  W.  19,  70  Am.  St.  Rep.  412;  and  notes  at 
page  416.  It,  therefore,  follows  that  the  de- 
cree can  not  be  collaterally  impeached  in  this 
suit.  For  this  universally  recognized  propo- 
sition we  need  cite  no  authorities. 

Hiram  W.  Collins  attempted  to  convey  his 
interest  in  the  land  to  Sarah  £.  Collins,  who 
at  that  time,  was  herself  a  party  to  the  suit. 
She  had  previously  filed  her  petition,  as  as- 
signee of  Gideon  D.  Camden,  and  had  been 
made  a  party  defendant.  Being  a  pendente 
lite  purchaser,  whatever  interest  she  acquired 
was  defeated  by  the  later  judicial  sale  to 
Hickman.  For  the  same  reason  the  title  of 
F.  Y.  Horner,  trustee  for  G.  D.  Camden,  was 
defeated.  Zane  v.  Fink,  18  W.  Va.  693;  and 
Gillespie  v.  Bailey,  12  W.  Va.  70,  29  Am. 
Kep.  446.  Purchasers  of  land  from  parties 
to  suits  involving  title  thereto,  or  in  which 
the  land  is  sought  to  be  subjected  to  recorded 
liens  thereon,  are  affected  with  notice  of  the 
pendency  of  such  suits.  They  can  acquire 
no  greater  rights  than  their  respective  ven- 
dors had,  and  are  equally  bound  by  the  court's 
decree,  whether  they  be  parties  to  the  suit  or 
not.  Wilfong  v.  Johnson,  41  W.  Va.  283,  23 
S.  E.  730;  O'Connor  v.  O'Connor,  45  W.  Va. 
354,  32  S.  E.  276;  and  Shuqiate  v.  Crockett, 
43  W.  Va.  491,  27  S.  E.  240. 

Counsel  for  appellant  also  insist  that  the 
facts  and  circumstances  disclosed  by  the 
records  in  the  two  suits  first  mentioned  es- 
tablish fraud  and  collusion  on  the  part  of 
A.  J.  Hickman,  Sarah  E.  Collins  and  C.  M. 
Collins,  her  husband,  to  defeat  the  claims  of 
plaintiff's  testator.  We  do  not  think  the  evi- 
dence supports  this  charge.  By  assigning 
his  claims  to  Sarah  E.  Collins.  G.  D.  Camden 
released  his  right  against  the  estate  of  Wil- 
liam Collins,  deceased.  They  attempted  to 
secure  that  note  by  a  trust  deed  upon  land 
which  Sarah  E.  Collins,  no  doubt,  then 
thought  she  owned.  But  her  title,  which  she 
did  not  warrant,  failed  for  reasons  above 
stated.  There  is  [600]  nothing  to  indicate 
any  dishonest  purpose  in  that  transaction 
on  the  part  of  any  party  to  it.  Tlie  annull* 
ment  of  William  Collins'  deed  defeated  Hiram 
W.  Collins*  title,  and,  consequently,  the  title 
of  those  claiming  under  him,  either  mediately 
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or  remotely.  Sarah  E.  Collins  is  not  responsi- 
ble for  that  result.  The  lands  did  not  sell 
for  enough  to  pay  the  debts  of  William  Col- 
lins' estate.  A.  J.  Hickman  does  not  appear 
to  have  had  any  connection  with  the  suit, 
until  he  purchased  the  177  acres;  and,  so 
far  as  the  record  discloses,  he  purchased  for 
a  fair  consideration.  He  acquired  a  good 
title  to  the  land,  and  he  could  convey  to  his 
vendee  as  good  title  as  was  vested  in  himself. 
It  does  not  appear  that  C.  M.  Collins  was 
not  a  bona  fide  purchaser  from  him  of  a  por- 
tion of  the  land.  Hence,  he  took  it  discharged 
of  the  trust  deed  lien  which  he  and  his  wife 
had  attempted  to  create  on  an  undivided 
interest  in  it,  for  the  benefit  of  G.  D.  Camden, 
before  the  judicial  sale  to  Hickman.  The 
application  of  the  money  decreed  to  Sarah 
E.  Collins  against  the  estate,  to  the  payment 
of  the  purchase  price  due  to  Hickman  from 
her  husband,  is  certainly  not  evidence  of  fraud 
upon  the  Camden  estate.  She  had  a  right 
thus  to  assist  her  husband,  and  fraud  on  her 
part  can  not  be  implied  from  that  act  alone. 
Her  husband  later  conveyed  the  land  to  her, 
and  one  or  the  other  of  them  continued  to 
own  it  for  several  years;  and  there  was  no 
apparent  effort  to  conceal  their  ownership  of 
it.  They  were  both  obligated  on  the  note  to 
Camden's  estate,  and,  during  that  time,  suit 
could  have  been  brought  against  them,  and  a 
judgment  enforced  against  the  land.  Their 
continued  and  visible  ownership  of  the  land 
for  a  number  of  years,  is  inconsistent  with 
any  fraudulent  design  to  conceal  it  from  their 
creditors. 

Plaintiff  was  entitled  to  a  personal  decree 
against  Sarah  £  Collins,  as  principal  debtor, 
and  C.  M.  Collins  as  her  surety,  for  the 
amount  of  the  note  and  interest  which  had 
accrued  thereon,  and  for  this  reason  it  was 
error  to  dismiss  his  bill.  The  decree  will  be 
reversed  and  the  cause  remanded  with  direc- 
tion to  enter  such  decree,  and  for  further 
proceedings. 

Reversed  and  remanded. 


KOTE. 

The  holding  of  the  reported  case  to  the 
effect  that  the  purchaser  of  land  from  a  party 
to  an  action  involving  the  title  thereto  is 
bound  by  the  decree  in  the  action  to  the  same 
extent  as  his  grantor,  is  in  accord  with  the 
general  rule  as  to  purchasers  pendente  lite 
as  will  be  seen  by  reference  to  the  note  to 
V^'ilson  v.  Robinson,  reporisd  ante,  this  vol- 
ume, at  page  49. 
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Massachusetts   Supreme  Judicial   Court — 
October  18,  1916. 

222  Mass.  142;  109  N.  E.  947. 


Guardian  a&d  Ward  -^  Sale  of  Iianda 
— •  Scope  of  Order  —  Bisht  to  Grant 
Easement. 

A  decree  of  the  probate  court  empowering 
a  guardian  to  sell  certain  described  roul  es- 
tate, without  reference  to  a  certain  lot  and 
embracing  only  certain  property,  is  the  sole 
authority  for  the  sale,  and  gives  her  no  right 
to  impose  any  servitude  upon  the  lot. 

Tenants  in  Common  —  Grant  of  Ease- 
ment by  One  Tenant. 

A  tenant  in  common,  by  deed  to  which  the 
other  tenants  were  strangers,  may  not  place 
the  burden  of  a  right  of  way  on  the  estate  so 
held  in  common,  and  make  it  servient  to 
some  other  laud. 

[See  note  at  end  of  this  case.] 

Judicial  Sale  —  Bishte  of  Pnrcliaae  — 
Effect  of  Notice  of  Previous  User  of 
I«and. 

Where  defendant  purchased  land  at  par- 
tition sale,  notice  that  the  land  had  been 
used  by  plaintiff  and  the  public  for  a  right 
of  way  for  a  time  insufficient  to  create  title 
by  prescription,  and  notice  of  recording  of 
plans  showing  such  use  for  the  same  period 
of  time,  does  not  affect  his  title. 

Action  by  H.  P.  Silverman  et  al.,  trustees, 
plaintiffs,  against  Rosa  Betti,  defendant. 
Reserved  on  master's  report  and  exceptions 
thereto.  The  facts  are  stated  in  the  opinion. 
Bill  dismissed. 

P.  J.  Ashe,  Clarence  P.  Niles  and  Frederick 
M.  Myers  for  plaintiffs. 

Mark  E,  Couch  for  defendant. 

[142]  Cabboll,  J. — ^This  is  a  bill  in  equity 
to  restrain  the  defendant  from  obstructing  an 
alleged  right  of  way.  From  the  report  of 
[143]  the  master  it  appears  that  in  April, 
1891,  M.  Murrv  Witt  died  seised  of  real 
estate  situate  about  one  hundred  and  six- 
ty-five ftet  west  from  State  Street,  a  public 
highway  in  the  city  of  North  Adams.  His 
widow,  Emily  P.  Witt,  and  two  minor  chil- 
dren, Fannie  E.  P.  and  Marcia  F.  P.,  survived 
him.  The  widow  was  appointed  the  adminis- 
tratrix of  his  estate,  and  on  June  7,  1892, 
was  appointed  the  guardian  of  his  cliildren. 

West  of  State  Street  and  nearly  parallel 
thereto  was  a  private  road  known  as  Frances 
Street.    In  October,  1892,  Mrs.  Witt,  desiring 
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to  lay  out  a  way  connecting  Frances  and 
State  streets,  purchased,  with  funds  received 
by  her  as  guardian  from  the  estate  of  her 
husband,  a  tract  of  land  hereinafter  called  the 
**Richmond  lot,"  in  the  liame  of  herself,  Fan- 
sie  £.  P.,  and  Marcia  F.  P.,  as  tenants  in 
^common.  The  Richmond  lot  is  now  owned  by 
the  defendant  and  is  the  lot  over  which  the 
plaintiffs  claim  a  right  of  way.  This  lot  was 
on  the  west  side  of  State  Street  and  adjoined 
the  land  of  M.  Murray  Witt  above  mentioned, 
which  land  will  be  spoken  of  as  the  "Witt 
property." 

Shortly  after  the  purchase  of  the  Richmond 
iot,  the  house  and  barn  standing  thereon  were 
moved  to  the  rear  of  the  lot,  a  sewer  and 
water  pipes  were  laid  in  it  and  a  sidewalk 
was  constructed  along  its  side. 

In  March,  1893,  Mrs.  Witt,  as  guardian, 
filed  in  the  Probate  Court  a  petition  for  the 
sale  of  the  Witt  property,  which  property  at 
that  time,  according  to  the  master,  was  held 
"in  fee  as  tenants  in  common  by  said  Fannie 
E.  P.  Witt  and  Marcia  F.  P.  Witt,  subject  to 
the  right  of  dower  therein  of  Emily  P.  Witt." 
A  decree  of  the  Probate  Court  was  issued 
authorizing  a  sale  of  the  property.  Acting 
under  this  decree,  on  May  26,  1893,  the  guar- 
dian conveyed  to  the  predecessors  of  the  plain- 
tiffs the  land  now  owned  by  them,  it  being 
described  in  the  deed  as  running  "to  the 
northerly  side  of  a  contemplated  street  ex- 
tending from  said  Frances  Street  to  State 
Street,  thence  southwesterlv  on  said  street." 
L'nder  this  decree  the  guardian  also  sold 
other  parcels  of  the  Witt  property.  A  plan 
showing  a  "proposed  road"  over  the  Rich- 
mond lot  was  exhibited  to  the  purchasers  be« 
fore  and  at  the  time  of  the  sale. 

Tliere  was  in  evidence  a  deed  from  Mrs. 
Witt  to  the  city  of  North  Adams,  conveying 
to* it  a  right  to  maintain  a  sewer  under 
[144]  the  proposed  way  running  from  Frances 
Street  to  State  Street.  This  deed  purported 
to  be  given  under  the  decree  of  March  8, 
1893.  The  sewer  was  laid  under  the  "pro- 
posed road."  This  way  over  the  Richmond 
lot  has  been  used  by  the  plaintiffs  and  the 
public  from  the  time  of  the  plaintiffs'  pur- 
chase, "but  for  less  than  twenty  years,"  and 
at  the  time  of  the  purchase  of  the  Richmond 
lot  bv  the  defendant  "it  bore  all  the  marks 
of  servitude."  At  this  time  there  were  on  file 
in  the  registry  of  deeds  two  plans,  one  show- 
ing the  Witt  property  divided  into  building 
lots,  and  the  other  showing  the  "proposed 
road." 

January  23,  1906,  a  petition  for  partition 
of  the  Richmond  lot  was  filed  in  the  Probate 
Court,  and  on  July  30,  1906,  these  premises 
were  conveyed  to  the  defendant  by  a  deed  of 
the  commissioner,  which  deed  made  no  refer- 
ence to  any  existing  or  proposed  right  of  way 
over  the  premises.    Previously  to  these  pro- 


ceedings Fannie  E.  P.  Porter  ( formerly  Witt ) , 
then  of  full  age,  made  a  quitclaim  deed  of  her 
interest  in  the  Richmond  lot  to  one  Rice,  who 
at  the  same  time  executed  a  quitclaim  deed  to 
f'annie  E.  P.  and  Arthur  C.  Porter  (her  hus- 
band) as  joint  tenants,  the  deed  to  Rice  stat- 
ing that  the  premises  were  subject  to  a  cer- 
tain right  of  way  over  the  southerly  line  of 
the  same,  said  way  leading  from  State  Street 
to  Frances  Street.  It  was  agreed  however 
that  the  sale  by  the  commissioner  was  in  all 
respects  legal,  that  he  "took  due  proceedings 
and  on  July  30,  1906,  sold  the  property  at 
public  auction  to  Rosa  Betti  .  .  .  and  de- 
livered to  her  a  deed  therefor.  .  .  .  The 
only  question  is  whether  the  respondent  took 
the  premises  under  said  sale  subject  to  the 
right  of  way  claimed  by  the  petitioners." 

At  the  time  of  the  sale  to  the  defendant, 
the  Richmond  lot  was  used  by  the  plaintiffs 
and  the  public,  as  previously  stated.  A 
sewer,  water  pipes  and  sidewalk  were  laid  in 
it,  the  plans  were  on  record,  and  the  defend- 
ants consulted  counsel  regarding  this  right 
of  way  before  accepting  the  deed. 

The  defendant  has  built  a  fence  across  the 
Richmond  lot,  obstructing  the  use  of  the  al- 
leged way. 

Despite  the  fact  that  Mrs.  Witt  intended 
to  establish  a  street  over  the  southerly  sida 
of  the  Richmond  lot  for  the  benefit  of  the 
Witt  property,  thus  forming  a  continuous 
way  from  Frances  Street  to  State  Street;  that 
she  purchased  the  Richmond  lot  for  [145]  this 
express  purpose  (this  intent  and  purpose 
being  later  concurred  in  by  one  of  the  wards, 
her  daughter,  Mrs.  Fannie  E.  P.  Porter,  for- 
merly Witt) ;  that  a  plan  showing  this  street 
or  way  was  on  record  in  the  registry  of  deeds 
as  early  as  September,  1893,  the  plaintiffs  and 
their  predecessors  also  believing  they  were 
acquiring  the  right  to  use  and  enjoy  the  way 
as  described  in  their  deed  and  designated  on 
the  plan;  nevertheless,  the  predecessors  of 
the  plaintiffs  purchased  their  estate  at  a  sale 
made  by  the  guardian,  whose  sole  authority 
to  act  was  by  virtue  of  a  decree  of  the  Pro- 
bate Court,  which  decree  empowered  the  guard- 
ian to  sell  certain  described  real  estate, 
making  no  reference  whatever  to  the  Rich- 
mond lot  and  embracing  the  Witt  property, 
that  is  to  say,  the  real  estate  which  belonged 
to  her  husband  during  his  lifetime.  Tliis 
decree  gave  no  commission  to  the  guardian  to 
deal  with  any  other  real  estate  except  the 
land  therein  described,  and  it  gave  her  no 
right  to  impose  any  servitude  upon  the  Rich- 
mond lot.  See  O'Herron  v.  Gray,  168  Mass. 
573,  47  N.  E.  429,  60  Am.  St.  Rep.  411,  40 
L.R.A.  498. 

When  the  defendant  purchased  the  Rich- 
mond lot,  it  is  true  that  a  sewer,  water  pipes 
and  sidewalk  were  constructed  lipon  it.  Be- 
fore the  sale  she  consulted  counsel  with  refer- 
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ence  to  the  right  of  way.  On  the  other  hand, 
the  deed  under  the  proceedings  for  partition 
contained  no  reference  to  any  restriction  upon 
the  property.  And  Mrs.  Witt,  who  had  at- 
tempted by  her  deed  as  guardian  to  subject 
til  is  Richmond  lot  to  an  easement  for  the 
benefit  of  the  Witt  property,  was  merely  a 
tenant  in  common  with  others  of  this  Rich- 
mond lot,  and,  as  such  tenant  in  common,  she 
could  not  convey  the  share  of  the  other  ten- 
ants therein,  nor  by  her  own  deed  place  the 
burden  of  an  easement  on  this  estate  so  held  in 
common,  and  make  it  servient  to  some  other 
land.  An  easement  cannot  be  so  imposed  on 
land  owned  by  two  or  more  tenants  in  com- 
mon, by  a  deed  of  one  of  the  tenants,  to  which 
conveyance  the  others  are  strangers.  Hazen  v. 
Mathews,  184  Mass.  388,  68  N.  £.  838;  S.  K. 
Kdwards  Hall  Co.  v.  Dresser,  168  Mass.  136, 
46  N.  E.  420;  Great  Falls  Co.  v.  Worster,  16 
N.  H.  412;  Boyd  v.  Hand,  65  Ga.  468.  Bee 
Peabody  v.  Minot,  24  Pick.  (Mass.)  329;  Liv- 
ingston V.  Ketcham,  1  Barb.  ( N.  Y. )  592. 

If,  as  sole  owner  of  the  Witt  property,  she 
could  not  by  her  deed  impose  a  burden  on  the 
Richmond  lot  while  the  title  to  that  lot  was 
held  by  her  in  common  with  others,  she  could 
not,  of  course,  [146]  under  these  conditions, 
while  guardian  and  acting  as  such  in  the  sale 
of  the  Witt  property,  give  to  the  purchaser  a 
right  to  use  the  Richmond  lot 'and  make  it 
servient  to  the  land  she  was  conveying.  No 
way,  therefore,  being  established  over  the 
Richmond  lot,  either  by  grant  or  prescription, 
the  defendant  is  not  estopped  to  rely  on  her 
legal  right  and  insist  upon  excluding  the 
plaintiffs  from  the  estate  she  has  purchased. 

There  being  no  easement  on  the  defendant's 
land  enforceable  either  at  law  or  in  equity, 
the  defendant  cannot  be  deprived  of  the  title 
she  acquired  in  July,  1906,  under  the  parti- 
tion sale.  Nor  can  we  consider  this  proceed- 
ing as  one  in  the  nature  of  a  bill  to  remove  a 
cloud  from  the  plaintiff's  title.  The  rights 
of  the  defendant  must  be  determined  as  of  the 
time  of  her  deed,  and  no  subsequent  conduct 
of  the  guardian  or  of  the  wards  can  prevent 
the  defendant  from  asserting  her  right.  The 
case  does  not  present  the  question,  as  claimed 
by  the  plaintiffs,  of  the  right  of  the  ward 
alone  to  dispute  the  validity  of  a  conveyance 
made  by  the  guardian,  for,  as  we  have  said, 
the  guardian  did  not  as  such  deal  with  the 
land  purchased  by  the  defendant;  as  such 
guardian  she  conveyed  the  real  estate  now 
owned  by  the  plaintiffs.  She  did  not  convey 
to  the  defendant  the  Richmond  lot.  That  lot 
was  purchased  under  a  partition  sale.  Nor 
does  the  notice  which  came  to  the  defendant 
of  the  use  of  the  land  by  the  plaintiffs  and  the 
public,  this  use  being  in  point  of  time  insuffi- 
cient to  create  a  title  by  prescription,  deprive 
her  of  the  right  and  title  to  the  Richmond 
lot;  and  the  same  is  true  of  the  notice  which 


she  had  of  the  recording  of  the  plans  and 
deeds. 

The  plaintiffs  rely  upon  Atty.-Gen.  v.  Ab- 
bott, 154  Mass.  323,  28  X.  K.  346,  13  L.R.A. 
251,  and  Thomas  v.  Poole,  7  Gray  (Mass.)  83. 
Neither  of  these  cases  is  applicable  to  the 
case  at  bar.  In  the  former  case  certain  parks 
were  laid  out  at  a  seashore  resort,  they  were 
dedicated  to  and  accepted  by  the  public,  the 
defendant  claimed  to  be  a  bona  fide  purchaser 
without  notice,  and  the  court  said:  *'Pur- 
chasers  of  real  estate  must  take  notice  of  such 
a  fact  as  the  dedication  to  the  public,  in  like 
manner  as  they  must  take  notice  of  a  title 
gained  by  adverse  possession."  In  Thomas  y. 
Poole,  John  Butters  conveyed  to  the  plaintiff 
a  lot  of  land  bounded  on  a  "new  way  or  street 
now  staked  out."  This  street  was  on  adjoin- 
ing land  owned  by  Butters,  who  was  also  the 
sole  owner  of  the  land  conveyed  to  [147]  the 
plaintiff.  Subsequently  the  defendant  pur- 
chased of  Butters  the  adjoining  lot  over 
which  the  way  was  laid  out,  and  built  a  house 
thereon,  obstructing  the  way.  It  was  held 
that  the  deed  to  the  plaintiff  was  a  grant  of  a 
way  or  street,  as  then  staked  out.  and  the 
defendant,  holding  by  a  subsequent  deed,  took 
his  deed  subject  to  the  prior  grant  encumber- 
ing the  premises.  From  this  statement  we 
think  it  clear  that  these  cases  are  distinguish- 
able from  the  case  before  us.  See  Howe  v.  Al- 
ger, 4  Allen  (Mass.)  206;  Cole  v.  Hadley,  162 
Mass.  579,  39  N.  E.  279. 

Bill  dismissed. 


KOTE. 

Validity  of  Co&veyaace  of  Specific 
Risht  or  Easement  in  Land  by  One 
Tenant  in  Oomnion. 

The  earlier  cases  passing  on  the  vaUdity*of 
the  conveyance  of  a  specific  right  or  easement 
in  land  by  one  tenant  in  common  are  dis- 
cussed in  the  notes  to  Benjamin  v.  American 
Telephone,  etc,  Ck).  13  Ann.  Cas.  306;  South- 
ern Invest.  Co.  v.  Postal  TeL-Cable  Co.  Ann. 
Cas.  1913A  224;  and  Benedict  v.  Torrent,  21 
Am.  St.  Rep.  689.  The  holding  of  the  report- 
ed case  that  a  tenant  in  common  has  no 
power  to  subject  by  contract  the  common 
property  to  an  easement  in  favor  of  adjoining 
lands  finds  support  in  the  few  recent  cases 
which  have  passed  on  the  point.  Thus  in 
Evans  v.  Pettus,  112  Ark.  672,  1^6  S.  W.  955, 
it  was  held  that  a  mother  who  was  a  tenant 
in  common  with  her  children  of  certain  prop- 
erty and  had  under  the  will  creating  the  ten- 
ancy "the  use  and  control"  of  the  property, 
had  no  power  to  grant  to  an  adjoining  owner 
the  right  to  use  the  wall  on  the  common  lands. 

So  in  East  Shore  Co.  v.  Richmond  Belt  Ry. 
172  Cal.  174,  165  Pac.  999,  an  action  involv- 
ing an  attempt  by  a  tenant  in  common  to 
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mon  lands,  it  was  held,  following  an  earlier 
case,  that  "one  tenant  in  common  could  not 
by  his  conveyance  create  an  easement  in  the 
common  land  which  would  be  good  against 
any  of  the  tenants  other  than  himself." 

in  Ball  V.  Clark,  150  Ky.  383,  150  S.  W. 
359,  it  waa  held  that  a  tenant  in  common 
had  no  power  to  convey  an  undivided  interest 
in  the  mineral  rights  of  the  common  lands. 
See  in  this  connection  the  note  to  Silver  King 
Coalition  Mines  Co.  v.  Silver  King  Consol. 
Min.  Co.  Ann.  Cas.  1918B  571,  which  discusses 
the  rights  of  a  tenant  in  common  of  mineral 
lands  with  respect  to  the  extraction  of  the 
minerals. 

For  a  discussion  of  the  power  of  a  tenant  in 
common  to  lease  the  common  property,  see 
the  note  to  DuRette  v.  Miller,  Ann.  Cas. 
1913D  1163. 
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lajiuietioiis   «■   Smnmary  —   Judgment 
<fliSAiiut  Svrety  oa  B«ncL 

In  a  suit  to  foreclose  a  mortgage  on  timber 
lands,  where  the  mortgagor,  to  prevent  an 
injunction  a^inst  cutting  timber,  has  given 
a  bond  conditioned  on  paying  any  judgment 
rendered  against  it,  a  decree,  that  the  mort- 
gagee shall  recover  of  the  mortgagor  and  the 
surety  on  the  bond  the  amount  of  the  mort- 
gage, and  have  execution  against  them  for 
any  deficiency  after  the  sale  of  the  property, 
is  not.  merely  an  ascertainment  of  the  amount 
due  prior  to  sale,  but  is  a  ''final  decree"  dis- 
posing of  all  the  issues,  which  fixes  the  lia- 
bility of  the  surety  on  the  bond. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  proceeding  to  foreclose  a  mortgage  on 
timber  land,  the  court  has  jurisdiction  over 
the  surety  on  a  bond  given  to  prevent  in- 
junction against  the  cutting  of  timber,  and 
can  render  judgment  against  the  surety  for 
the  deficiency  after  notice  to  the  surety  of 
application  for  judgment. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
Southern  Division  of  Western  District  of 
Washington:     Cushman,  Judge. 

Action  by  George  B.  Burke  et  al.,  plaintiffs, 
against  Mountain  Timber  Company,  defend- 


Fidelity  and  Guaranty  Company,  as  surety, 
appeals.    The  facts  are  stated  in  the  opinion. 

AlTIBMED. 

J,  V.  Beach,  N.  D.  SimoHf  and  R.  O,  Nehon 
for  appellant. 

A.  E,  CUurk,  M.  H.  Clark,  A.  H.  Imus,  Coy 
Burnett,  Edmund  C.  Strode,  M.  J.  Gordon, 
J,  H,  Easterday  and  /.  E,  Hhraugcr  for  ap- 
pellees. 

Sitting:  Gilbert,  Ross,  and  Hunt,  Circuit 
Judges. 

[881]  Hunt,  J.— In  April,  1913,  Burke  and 
Ferris,  appellees,  brought  suit  to  foreclose  a 
mortgage  given  by  Mountain  Timber  Com- 
pany to  secure  certain  promissory  notes  exe- 
cuted by  the  Mountain  Timber  Company  for 
$32,500.  The  mortgage  covered  a  tract  of 
timber  land  in  Cowlitz  county.  Wash.  Two 
notes,  each  for  the  sum  of  $16,250,  were  given. 
One  note  matured  February  3,  1911,  and  the 
[882]  other  February  3,  1912.  No  part  of  the 
notes  had  been  paid.  By  the  mortgage  the 
Timber  Company  agreed  with  D.  L.  Kelly  and 
his  assigns  that  any  timber  cut  by  the  Timber 
Company,  or  its  assigns,  on  any  of  the  lands 
mortgaged,  before  full  satisfaction  and  pay- 
ment of  the  mortgage,  should  be  paid  for  to 
Kelly,  or  his  assigns,  at  or  before  the  time  of 
cutting  the  timber,  at  the  rate  of  $2.50  per 
thousand  feet,  according  to  prescribed  method 
of  scaling,  and  that  payment  so  made  should 
apply  upon  the  amount  due  upon  the  mort" 

gage. 

The  complaint  alleged,  among  other  things, 
that  the  chief  value  of  the  premises  was  the 
merchantable  timber  standing  thereon;  that 
the  defendant  had  cut  quantities  of  timber 
from  the  premises  without  making  payment 
on  account  thereof;  and  that  at  the  time  of 
the  commencement  of  the  suit  defendant  was 
cutting  the  removing  timber  from  the  land, 
and  would  continue  to  do  so  unless  restrained, 
thus  lessening  and  endangering  the  mortgage 
security.  Temporary  injunction  was  prayed 
for,  and  on  May  5,  1913,  when  the  motion  for 
injunction  came  on  to  be  heard  before  the 
District  Court,  a  stipulation  was  entered  into 
between  the  parties  to  the  suit.  After  recit- 
ing the  commencement  of  the  suit  and  appli- 
cation being  made  for  a  temporary  injunction, 
the  stipulation  continued  as  follows: 

"Whereas,  the  defendant  has  on  this  5th 
day  of  May,  1913,  filed  in  this  court  and 
cause  a  bond  in  the  sum  of  $45,000,  with  the 
United  States  Fidelity  &  Guaranty  Company 
as  surety  thereon,  conditioned  for  the  pay- 
ment in  full  of  any  judgment  which  shall  be 
rendered  in  favor  of  the  plaintiff  in  this  ac- 
tion: Now,  therefore,  in  consideration  of 
the  filing  of  said  bond,  it  is  hereby  stipulated 
and  agreed:     First.  That  plaintiff's  applica- 
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tion  for  an  injunction  be  and  the  same  is 
hereby  withdrawn.     .     .     ." 

At  the  same  time  that  the  stipulation  was 
filed,  a  bond  executed  unto  George  B.  Burke 
by,  the  Mountain  Timber  Company,  as  prin- 
cipal, and  United  States  Fidelity  &  Guaranty 
CompHny,  as  surety,  was  filed.  The  bond, 
after  recital  of  the  institution  of  the  suit 
heretofore  referred  to,  contained  the  following 
clause : 

"Now,  therefore,  we.  Mountain  Timber 
Company,  a  corporation,  as  principal,  and 
United  States  Fidelity  &  Guaranty  Company 
of  Baltimore,  Maryland,  as  surety,  are  held 
and  firmly  bound  unto  George  B.  Burke  in  the 
penal  sum  of  forty-five  thousand  dollars 
($45,000.00),  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  hereby  bind  our- 
selves, our  successors  or  assigns:  Provided, 
and  the  condition  of  this  obligation  is  such 
that  if  Mountain  Timber  Company  shall  pay, 
or  cause  to  be  paid,  in  full  any  judgment 
which  shall  be  rendered  in  favor  of  the  plain- 
tiff in  the  above-entitled  action,  then  this  un- 
dertaking to  be  null  and  void;  otherwise,  to 
be  and  remain  in  full  force  and  effect." 

Upon  a  hearing  the  District  Court  found, 
among  other  things,  that  at  the  time  of  the 
commencement  of  the  foreclosure  suit  and 
when  temporary  injunction  was  applied  for, 
and  at  the  time  of  the  execution  of  the  bond, 
defendant  was  cutting  timber  from  the  mort- 
gaged premises,  and  that  in  consideration  of 
the  execution  of  the  bond  plaintiff  did  not 
seek  to  obtain  a  temporary  writ  of  injunction, 
and  defendant  was  permitted  to  cut  and  re- 
move the  timber  from  the  premises,  and  that 
since  the  execution  of  the  bond  it  had  cut 
timber  and  diminished  and  impaired  the  se- 
curity of  the  mortgage  debt  in  a  substantial 
amount.  The  court  ordered  judgment  against 
the  defendants  Mountain  [883]  Timber  Com- 
pany and  the  United  States  Fidelity  &  Guar- 
anty Company  for  $32,500,  witli  interest,  at- 
torney's fees,  and  costs,  and  that  judgment 
for  foreclosure,  with  direction  for  the  sale 
of  the  property  conformably  to  the  require- 
ments of  the  statutes  and  the  rules  of  the 
court,  should  be  granted.  Appeal  to  this 
court  was  taken  by  the  United  States  Fidelity 
&  Guaranty  Company. 

On  June  15,  1015,  the  court  rendered  its 
opinion  in  favor  of  the  plaintiffs  and  against 
the  defendant  Mountain  Timber  Company. 
Tlie  record  shows  that  on  July  6,  1915,  at- 
torneys for  the  plaintiff  filed  in  the  District 
Court  a  "notice  of  motion  for  filing  and 
entering  of  findings  of  fact  and  conclusions 
of  law,"  etc.  This  notice  of  motion,  dated 
July  2,  1015,  was  addressed  to  the  defend- 
ant Mountain  Timber  Company  and  Coy  Bur- 
nett, its  attorney,  and  United  States  Fidelity 
&  Guaranty  Company,  and  advised  these  de- 
fendants that  on  Tuesday,  July  6,  1015,  at 
10  o'clock,  at  the  courtroom,  Tacoma,  Wash., 
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plaintiffs  would  move  for  signing  and  enter > 
ing  of  findings  of  fact  and  conclusions  of  law 
in  accordance  with  the  opinion  of  the  court 
which  had  been  rendered  and  filed,  and  in 
accordance  with  findings  and  decree,  copies 
of  which  had  theretofore  been  served  upon 
the  defendant  in  the  case.  The  notice  con- 
tained this  further  clause: 

"And  at  the  same  time  and  place  the  plain- 
tifTs  will  move  for  the  entry  of  findings  and 
decree,  which,  among  other  things,  will  pro- 
vide that  judgment  and  decree  shall  go 
against  the  defendant  and  United  States  Fi- 
delity &  Guaranty  Company,  surety  upon  the 
bond  to  stay  the  issuance  of  an  injunction; 
execution  to  issue  against  said  companies, 
and  either  thereof,  and  their  property  joint- 
ly, in  the  event  of  a  deficiency." 

On  the  cover  of  the  notice,  "due  service 
was  accepted  at  Portland,  Oregon,  July  2, 1915, 
by  acknowledgment  of  receipt  of  a  copy  by 
Coy  Burnett,  "W.  K.  K.,"  of  attorneys  for 
Mountain  Timber  Company.  There  was  also 
on  the  cover  of  the  notice  an  affidavit  by  J. 
F.  Alexander,  of  Portland,  Or.,  to  the  effect 
that  he  was  employed  at  the  office  of  A.  E. 
Clark  and  M.  H.  Clark,  attorneys,  in  Port- 
land; that  he  served  the  notice  on  the  United 
States  Fidelity  &  Guaranty  Company  by 
handing  to,  and  leaving  with,  one  Newman,  a 
clerk  in  the  office  of  D.  R.  Tate,  statutory 
agent  of  said  United  States  Fidelity  &  Guar- 
anty Company,  a  duly  certified  copy  of  the 
notice,  certified  to  by  M.  H.  Clark,  one  of  the 
attorneys  for  the  plaintiff:  that  such  service 
was  made  July  2,  1915,  at  the  office  of  the 
oompany  and  statutory  agent  in  the  Chaml>er 
of  Commerce  Building,  Portland,  Or.  ^ 

The  contention  of  tlie  appellant  is  that  the 
District  Court  erred  in  entering  a  decree  that 
plaintiff  should  recover  of  the  Mountain  Tim- 
ber Company  and  the  United  States  Fidelity 
&  Guaranty  Company  $32,500,  with  interest 
from  February  31,  1910,  and  attorney's  fees 
and  costs,  and  have  execution  against  the 
Mountain  Timber  Company  and  the  United. 
States  Fidelity  &  Guaranty  Company  for  any 
deficit  remaining  after  the  sale  of  the  realty 
ordered  to  be  sold.  In  the  assignment  of 
errors  appellant  states  as  follows : 

"Tlie  error  alleged  refers  only  to  so  much 
of  said  decree  as  affects  the  United  States 
Fidelity  &  Guaranty  Company,  and  the  claim 
of  error  is  based  on  the  contention  that  the 
United  States  Fidelity  &  Guaranty  Company 
was  not  a  party  to  the  suit,  and  that  the 
said  court  had  no  jurisdiction  in  said 
[884]  cause  to  render  the  said  judgment  and 
decree,  or  any  judgment  or  decree  whatsoever 
against  the  said  United  States  Fidelity  & 
Guaranty  Company." 

The  argument  is  that  under  equity  practice 
neither  deficiency  judgment  nor  personal 
judgment  can  be  entered  for  the  full  amount 
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of  indebtedness  in  advanee  of  sale  under  fore- 
closure, and  that,  therefore,  the  entry  of  a 
personal  judgment  against  the  Timber  Com- 
2>any  for  the  recovery  of  money  was  improper, 
and  can  only  be  sustained  by  construing  the 
decree,  not  as  a  personal  judgment  for  the 
full  amount  due  plaintiffs,  but  as  an  ascer- 
tainment of  the  amount  due,  in  accordance 
with  the  procedure  in  equity,  prior  to  fore- 
closure sale.  This  is,  in  effect,  a  contention 
that  as  the  bond  was  given  to  guarantee  the 
payment  by  the  Timber  Company  of  any  judg- 
ment against  it,  the  condition  of  the  bond 
has  not  yet  been  broken.  But  the  language 
of  the  decree  demonstrates  the  error  in  the 
major  position.  The  <Jourt  made  a  direct, 
single  decree  that  plaintiff  in  the  suit  should 
recover  against  the  defendants  Mountain  Tim- 
]>er  Company  and  the  United  States  Fidelity 
&.  Guaranty  Company  the  sum  of  $32,500, 
^  Ith  interest  and  attorney's  fees,  the  whole 
amounting  to  $44,128,  and  ordered  that  the 
mortgage  be  foreclosed  according  to  law  and 
the  TuXes  and  practice  of  the  court;  that  the 
real  estate  described  in  the  complaint  be  sold 
to  satisfy  the  amount  of  the  judgment;  that 
the  proceeds  of  sale  should  be  applied  to  the 
payment  of  the  judgment,  and  that  plaintiff 
might  have  general  execution  against  any  of 
the  property  of  the  Mountain  Timber  Com- 
pany and  the  Fidelity  Company  for  any  de- 
ficiency remaining  after  the  application  upon 
the  judgment  of  the  proceeds  of  the  sale; 
that  redemption  right  should  be  preserved 
axi-i  that  the  plaintiffs  might  become  pur- 
chasers at  foreclosure  sale  and  let  into  pos- 
session. 

Such  a  decree  finds  the  mortgage  valid,  the 
amount  of  the  debt,  orders  a  sale  of  described 
premises  for  satisfaction  of  the  debt,  directs 
that  the  sum  due  on  the  mortgage,  with  in- 
terest and  costs,,  be  paid  over  to  the  mort- 
gairee  out  of  the  proceeds  of  the  sale,  and  ad- 
judges that  the  defendants  make  good  any 
(leticiency  which  may  be  found  to  exist  after- 
the  sale.  Nothing  is  left  for  adjudication: 
hence  the  decree  is  final  and  complete  on  the 
merits  of  the  controversy,  and  may  be  ap- 
pealed from  as  a  final  decree  in  equity.  Chi- 
cago, etc.  E.  V.  Fosdick,  106  U.  S.  47,  1  S. 
Ct.  10,  27  U.  S.  (L.  ed.)  47.  The  form  of 
the  decree  was  not  objected  to  in  the  District 
Court,  and  no  application  to  rectify  it  was 
there  made.  The  bond  bound  the  appellant 
to  pay  any  judgment  that  might  be  rendered 
against  Mountain  Timber  Company  in  the 
cause,  and  when  the  court  made  a  decree 
against  the  principal,  the  liability  of  the 
appellant  was  fixed. 

Now,  as  to  jurisdiction  over  appellant.  In 
Russell  V.  Farley,  105  U.  S.  433,  26  U.  S. 
(L.  ed.)  1060,  the  Supreme  Court  reviews  the 
English  and  American  authorities  in  deter- 
mining  whether,   where   injunction   bond   is 


given,  it  is  proper  to  assess  damages,  if  no 
specific  provision  is  made  either  in  the  bond 
or  by  any  statute  or  rule  of  court,  and  the 
condition  of  the  bond  is  simply  to  pay  such 
damages  as  the  party  enjoined  may  sustain 
by  reason  of  the  injunction,  if  the  court 
finally  decided  that  the  party  was  not  entitled 
thereto.  The  court  said  it  was  [885]  not 
satisfied  that  the  cases  of  Bein  v.  Heath,  12 
How.  168,  13  U.  S.  (L.  ed.)  939,  and  Merry- 
field  v.  Jones,  2  Curt.  300,  17  Fed.  Cas.  No. 
9,486,  were  authority  sufiicient  to  disaffirm 
the  power  of  the  court  having  possession  of 
the  case,  in  the  absence  of  any  statute  to  the 
contrary,  to  have  the  damage  assessed  unuer 
its  own  direction.    Justice  Bradley  said: 

"Tliis  is  the  ordinary  course  in  the  Court 
of  Chancery  in  England,  by  whose  practice 
the  courts  of  the  United  States  are  governed, 
and  seems  to  be  in  accordance  with  sound 
principle.  The  imposition  of  terms  and  con- 
ditions upon  the  parties  before  the  court  is 
an  incident  to  its  jurisdiction  over  the  case; 
and  having  possession  of  the  principal  case, 
it  is  fitting  that  it  should  have  power  to 
dispose  of  the  incidents  arising  therein,  and 
thus  do  complete  justice,  and  put  an  end  to 
further  litigation.  We  are  inclined  to  think 
that  the  court  has  this  power,  and  that  it  is 
an  inherent  power,  which  does  not  depend  on 
any  provision  in  the  bond  that  the  party 
shall  abide  by  such  order  as  the  court  may 
make  as  to  damages  (which  is  the  usual  for- 
mula in  England),  nor  on  the  existence  of  an 
express  law  or  rule  of  the  court  (as  adopted 
in  some  of  the  states)  that  the  damages  may 
be  ascertained  by  reference  or  otherwise,  as 
the  court  may  direct;  this  being  a  mere  ap- 
pendage to  the  principal  provision  requiring 
a  bond  to  be  taken,  and  not  conferring  the 
power  to  take  one,  or  to  deal  with  it  after 
it  has  been  taken.  But  whilst  the  court  may 
have  (we  do  not  now  undertake  to  decide 
that  it  has)  the  power  to  assess  the  damages, 
yet  if  it  has  that  power,  it  is  in  its  discre- 
tion to  exercise  it,  or  to  leave  the  parties  to 
an  action  at  law.  No  doubt  in  many  cases 
the  latter  course  would  be  the  more  suitable 
and  convenient  one." 

It  is  true  the  court  found  decision  upon 
the  point  unnecessary,  but  its  view  of  the 
law  has  now  become  fixed  by  positive  and 
repeated  decisions,  in  this  and  other  appel- 
late courts.  In  Tyler  Min.  Co.  v.  Last  Chance 
Min.  Co.  90  Fed.  15,  61  U.  S.  App.  193,  32 
C.  C.  A.  498,  on  behalf  of  the  sureties  on  an 
injunction  bond  it  was  contended  that  no 
decree  could  be  rendered  against  them  be- 
cause they  were  not  parties  to  the  suit.  Rus- 
sell V.  Farley,  and  the  two  cases  of  Bein  v. 
Heath  and  Merryfield  v.  Jones,  heretofore  re- 
ferred to,  were  examined  by  the  court,  and 
the  conclusion  was  reached  that,  since  the 
intimations   in   Russell   v.   Farlev  had  been 
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made,  the  federal  courts  had  the  power  to 
dispose  of  the  incidents  arising  in  the  prin- 
cipal case  and  thus  put  an  end  to  further 
litigation.  The  court  cited  Lea  v.  Deakin, 
13  Fed.  514;  Coosaw  Min.  Co.  v.  Farmers' 
Min.  Go.  51  Fed.  107;  Lehman  v.  McQuown, 
31  Fed.  138;  and  2  Beach's  Modern  Equity 
Practice,  §  770  (1894). 

In  Baker,  etc.  Co.  v.  N.  D.  Cass  Co.  224 
Fed.  439,  140  C.  C.  A.  133,  the  Court  of 
Appeals  of  the  Second  Circuit  had  this  case: 
Suit  in  equity  was  brought  for  infringement 
of  letters  patent.  Preliminary  injunction 
was  granted,  subject  to  the  filing  of  a  bond 
by  the  complainant  to  secure  the  defendants. 
The  condition  of  the  bond  was  that  if  plaintiff 
should  pay  to  the  defendants  enjoined  such 
damages,  not  exceeding  $5,000,  as  they  might 
sustain  by  reason  of  the  injunction  if  the 
court  finally  decided  that  the  plaintiff  was 
not  entitled  to  injunction,  then  the  obligation 
should  be  void;  otherwise,  effective.  Injunc- 
tion was  kept  alive,  and  finally  decree  was 
made  awarding  perpetual  injunction,  with 
statutory  damages  in  the  sum  of  $500.  That 
decree  was  reversed  by  the  Court  of  Appeals, 
and  thereafter,  in  the  District  Court,  the  de- 
fendant petitioned  for  the  appointment  of  a 
master  to  asses^s,  under  the  injunction  bond, 
damages  [886]  sustained  between  certain 
dates  in  1914.  This  petition  was  denied,  and 
appeal  taken  by  the  defendants.  The  court 
quoted  from  Russell  v.  Farley,  supra,  and 
said: 

"Although  the  foregoing  observations,  so 
far  as  they  apply  to  the  power  of  the  court 
to  dispose  of  the  question  of  damages  under 
the  injunction  bond  as  an  incident  to  the 
principal  ease,  were  obiter,  they  are  entitled 
to  great  weight.  They  were  so  treated  by 
the  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit  in  Leslie  v.  Brown,  90  Fed.  171,  32 
C.  C.  A.  556,  .  .  .  and  of  the  Seventh 
Circuit  in  Mississippi  Valley  Fuel  Co.  v.  Wat- 
son Coal  Co.  202  Fed.  122,  120  C.  C.  A.  276. 
.  .  .  Both  courts  adopted  the  law  as  indi- 
cated by  Mr.  Justice  Bradley,  and  so  do  we." 

Another  case  which  baa  bearing  is  Empire 
State-Idaho  Min.  etc.  Co.  v.  Hanley,  136  Fed. 
99,  69  C.  C.  A.  87.  It  was  held  that  after 
an  appeal  had  been  taken  to  the  Court  of 
Appeals,  and  affirmance  had  been  had,  ap- 
pellee could  file  in  the  trial  court  a  motion 
to  proceed  containing  a  notice  to  sureties  on 
appellee's  supersedeas  bond  that  he  would 
apply  for  a  summary  decree  on  the  bond. 
The  court  regarded  such  surety  (service  be- 
ing admitted  in  that  case)  as  a  quasi  party 
to  the  proceeding,  and  sustained  authority  to 
render  summary  judgment  against  the  surety, 
both  under  the  Idaho  statutes  and  independ- 
ently thereof.  Tyler  Min.  Co.  v.  Last  Chance 
Min.  Co.;  Russell  v.  Farley,  and  Lea  v. 
Dcakin,  supra,  were  cited.    In  Perry  v.  Taco- 


ma  Mill  Co.  152  Fed.  115,  81  C.  0.  A.  333, 
the  court  sustained  the  power  of  the  District 
Court  to  enter  summary  judgment  upon  a 
supersedeas  bond  given  on  appeal  from  a  de- 
cree foreclosing  a  mortgage  on  personal  prop- 
erty for  the  value  of  such  property  where, 
after  affirmance  of  the  decree,  the  property 
was  not  produced. 

In  Cimiotti  Unhairing  Co.  v.  American  Fur 
Refining  Co.  158  Fed.  171,  a  temporary  in- 
junction was  ordered  (117  Fed.  623)  upon 
condition  complainant  furnish  bond,  which 
was  filed  and  approved.  Upon  hearing,  per- 
manent injunction  waa  filed  and  approved. 
120  Fed.  672.  The  Court  of  Appeals  of  the 
Third  Circuit  reversed  the  decree  of  the  Dis- 
trict Court.  123  Fed.  869,  59  C.  C.  A.  357. 
The  Supreme  Court  affirmed  the  reversal. 
198  U.  S.  399,  25  S.  Ct.  697,  49  U.  S.  (L.  ed.) 
1100.  When  the  mandate  went  down,  the 
Circuit  Court  ordered  the  master  to  take 
proofs  and  ascertain  what  damages  the  de- 
fendants had  suffered.  The  surety  on  the 
injunction  bond  does  not  appear  to  have  been 
notified  of  any  of  these  proceedings.  The 
master  made  his  report,  advising  damages  in 
an  amount  exceeding  the  penalty  of  the  bond. 
Defendant  asked  judgment  against  complain- 
ants for  the  amount  of  the  damages,  and 
judgment  against  the  surety  for  the  amount 
of  the  bond.  Judge  Lanning  said  that  he 
had  not  had  the  aid  of  counsel  in  discussing 
the  question  as  to  whether  the  surety  com- 
pany could  be  regarded  as  a  party  or  a  quasi 
party  to  the  proceeding  in  such  a  sense  as 
that  an  execution  could  be  awarded  against 
it,  or  whether  the  defendants  were  left  to 
their  remedy  against  the  surety  upon  an  ac- 
tion at  law  upon  that  company's  undertaking. 
But  after  reference  to  the  authorities,  and 
in  view  of  the  fact  that  the  undertaking  of 
the  surety  company  provided  that  the  loss 
or  injury  in  damages  should  be  ascertained 
[887]  as  the  court  should  direct,  he  concluded 
that  defendants  were  entitled  to  such  a  de- 
cree. To  sustain  him  he  cites  the  opinion  of 
this  court  in  Tyler  Min.  Co.  v.  Last  Chande 
Min.  Co.  supra,  and  Empire  State-Idaho  Min. 
etc.  Co.  V.  Hanley  and  Russell  v.  Farley, 
supra. 

\Ve  need  not  go  to  the  extent  of  holding 
that  if  no  notice  is  given  to  the  surety  that 
judgment  would  be  asked  against  it,  judg- 
ment can  go  against  it.  Opinion  upon  that 
point  is  reserved.  In  the  present  case,  no 
point  of  lack  of  notice  is  raised  by  the  assign- 
ments of  error,  and  as  against  the  showing 
made  of  the  service  of  notice  upon  the  statu- 
tory agent  of  the  surety  company,  no  counter 
showing  is  relied  upon.  The  notice  may  have 
been  defective  in  form,  or  it  may  not  have 
given  as  much  time  to  the  surety  company 
to  make  preparation  for  the  hearing  as  it 
desired;  but  the  proper  place  to  suggest  any 
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defects  or  to  ask  further  time  was  the  Dis- 
trict  Court.  Our  conclusion  is  that  by  sign- 
ing  the  bond  appellant  made  its  contract  to 
pay  any  judgment  that  might  be  rendered  in 
the  cause,  and  having  had  notice  of  intended 
application  for  judgment  against  it  and  op- 
portunity for  a  hearing,  the  District  Court 
had  power  to  proceed  to  judgment  against  it. 

We  do  not  understand  that  there  is,  in  the 
practical  effect  to  be  given  to  the  decree, 
great  difference  between  counsel  for  appel- 
lants and  appellees.  The  decree  directs  the 
8ale  of  the  mortgaged  property  and  the  appli- 
cation of  the  prooeeds  of  the  sale  to  the  pay- 
ment of  the  expenses  of  the  mortgage  debt, 
and  provides  for  issuance  of  execution  as  to 
any  deficiency  remaining  after  the  applica- 
tion of  the  proceeds  of  the  sale.  It  would 
seem  that  procedure  under  such  a  decree  can 
only  result  in  actually  imposing  upon  the 
appellant  liability  for  the  payment  of  a  de« 
ficiency  judgment. 

The  decree  appealed  from  is  affirmed. 

Behearing  denied  March  19,  1917. 
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Mntrodnctary. 

While  in  England  and  Canada  there  is  an 
apparent  absence  of  judicial  authority  on  the 
jurisdiction  of  a  court  of  equity  to  enter  a 
summary  judgment  against  the  sureties  on  an 
injunction  bond,  among  the  courts  of  the 
United  States,  both  federal  and  state,  a  great 
diversity  of  opinion  exists  as  to  the  authority 
to  enter  such  a  decree  in  jurisdictions  where- 
in the  power  has  not  been  expressly  conferred 
by  the  legislature. 

The  earlier  decisions  of  the  Supreme  Court 
of  the  United  States  appear  to  have  denied 
Ann.  Cae.  1918C. — 7. 


the  existence  of  the  jurisdiction,  while  the 
more  recent  opinions  of  that  tribimal  have 
taken  the  contrary  view.  It  is  to  be  observed, 
however,  that  in  none  of  the  cases  in  that 
court  in  which  the  jurisdiction  has  been  up- 
held, does  it  appear  that  a  decision  of  the 
precise  question  was  necessary  to  a  proper 
determination  of  the  litigation  before  the 
court.  These  decisions,  however,  have  been 
uniformly  followed  by  the  lower  federal 
courts. 

On  the  other  hand,  the  state  courts,  in  the 
absence  of  express  statutory  authority,  gen- 
erally adhere  to  the  view  that  the  jurisdiction 
may  not  properly  be  exercised,  though  in  some 
states  there  is  authority  to  the  contrary. 

For  a  discussion  of  the  recovery  of  counsel 
fees  as  damages  on  the  dissolution  of  an  in- 
junction, both  on  the  injunction  bond  on  mo- 
tion in  the  principal  suit  and  in  an  inde- 
pendent action  on  the  bond,  see  the  note  to 
Albers  Commission*  Co.  v.  Spencer,  Ann.  Cas. 
1912D  715. 

VnUed  States* 

It  appears  to  be  the  rule  that,  the  courts 
of  the  United  States  sitting  in  equity,  on  the 
dissolution  of  an  injunction,  have  the  juris- 
diction to  enter  a  summary  judgment  against 
the  sureties  on  an  injunction  bond,  in  the 
absence  of  express  statutory  authority.  Lea 
V.  Deakin,  13  Fed.  614;  Tyler  Min.  Co.  v. 
Last  Chance  Min.  Co.  90  Fed.  16,  61  U.  S. 
App.  193,  32  C.  C.  A.  498;  Cimiotti  Unhair- 
ing  Co.  V.  American  Fur  Refining  Co.  168  Fed. 
171;  Mississippi  Valley  Fuel  Co.  v.  Watson 
Coal  Co.  202  Fed.  122,  120  C.  C.  A.  276. 
And  see  the  reported  case.  See  also  Blossom 
V.  Milwaukee,  etc.  R.  Co.  1  Wall.  656,  17 
U.  S.  (L.  ed.)  673;  Russell  v.  Farley,  106 
U.  S.  433,  26  U.  S.  (L.  ed.)  1060;  Pease  v. 
Rathbun-Jones  Engineering  Co.  243  U.  S.  273, 
37  S.  Ct.  283,  61  U.  S.  (L.  ed.)  716.  Compare 
Bein  v.  Heath,  12  How.  168,  at  page  179,  13 
U  S.  (L.  ed.)  939;  Merryfield  v.  Jones,  2 
Curt.  306,  17  Fed.  Cas.  No.  9,486;  Deakin  v. 
Stanton,  3  Fed.  436;  West  v.  East  Coast 
Cedar  Co.  113  Fed.  742,  61  C.  C.  A.  416, 
affirming  110  Fed.  727. 

Thus,  in  the  very  recent  case  of  Pease  v. 
Rathbun-Jones  Engineering  Co.  243  U.  S 
273,  37  S.  Ct.  283,  wherein  the  jurisdiction 
to  enter  a  summary  judgment  against  the 
sureties  on  an  appeal  bond  was  sustained,  the 
court,  by  way  of  dictum,  said:  "The  objec- 
tion that  a  court  of  equity  has  no  jurisdiction 
because  there  is  an  adequate  remedy  at  law 
on  the  bond  is  not  well  taken.  A  court  of 
equity,  having  jurisdiction  of  the  principal 
case,  will  completely  dispose  of  its  incidents 
and  put  an  end  to  further  litigation.  Apply- 
ing this  principle  equity  courts,  upon  the 
dissolution  of  an  injunction,  commonly  ren- 
der a  summary  decree  on  injunction  bonds." 
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And  in  the  earlier  case  of  Russell  v.  Farley, 
106  U.  S.  433,  26  U.  S.  (L.  ed.)  1060,  in 
which  also  an  opinion  on  this  question  was 
unnecessary  to  a  proper  decision  as  to  the 
rights  involved,  the  court,  after  reviewing 
the  cases  of  Bein  v.  Heath,  12  How.  168,  13 
tr.  S.  (L.  ed.)  939,  and  Merryfield  v.  Jones, 
2  Curt.  306,  17  Fed.  Gas.  No.  9,486,  said: 
"The  question  then  arises  whether  the  circuit 
courts  have  any  power  to  make  a  decree  on 
the  subject  of  damages  arising  from  an  in- 
junction, where  an  injunction  bond  has  been 
required.  .  .  .  Other  cases  are  referred  to 
by  the  counsel  of  the  appellants  to  sustain 
their  position;  but  upon  a  careful  examina- 
tion we  are  not  satisfied  that  they  furnish 
any  good  authority  for  disafHrming  the  power 
of  the  court  having  possession  of  the  case, 
in  the  absence  of  any  statute  to  the  contrary, 
to  have  the  damages  assessed  under  its  own 
direction.  This  is  the  ordinary  course  in 
the  court  of  chancery  in  'England,  by  whoso 
practice  the  courts  of  the  United  States  are 
governed,  and  seems  to  be  in  accordance  with 
sound  principle.  The  imposition  of  terms 
and  conditions  upon  the  parties  before  the 
court  is  an  incident  to  its  jurisdiction  over 
the  case;  and  having  possession  of  the  prin- 
cipal case,  it  is  fitting  that  it  should  have 
power  to  dispose  of  the  incidents  arising 
therein,  and  thus  do  complete  justice,  and 
put  an  end  to  further  litigation.  We  are 
inclined  to  think  that  the  court  has  this 
power;  and  that  it  is  an  inherent  power, 
which  does  not  depend  on  any  provision  in 
the  bond  that  the  party  shall  abide  by  such 
order  as  the  court  may  make  as  to  damages 
(which  is  the  usual  formula  in  England)  ; 
nor  on  the  existence  of  an  express  law  or 
rule  of  court  (as  adopted  in  some  of  the 
states)  that  the  damages  may  be  ascertained 
by  reference  or  otherwise,  as  the  court  may 
direct;  this  being  a  more  appendage  to  the 
principal  provision  requiring  a  bond  to  be 
taken,  and  not  conferring  the  power  to  take 
one,  or  to  deal  with  it  after  it  has  been 
taken." 

In  Lea  v.  Deakin,  13  Fed.  514,  it  was  said : 
"That  court  [of  equity]  orders  the  injunc- 
tion, prescribes  the  terms  upon  whicli  it 
shall  be  issued,  and  may  require  a  bond, 
stipulation,  or  undertaking  as  a  condition 
upon  which  it  shall  be  issued  or  not,  accord- 
ing to  its  own  view  of  the  circumstances  of 
the  case.  An  assessment  of  damages  thus 
becomes  an  incident  of  the  principal  case, 
and  enables  the  court  to  do  entire  equity 
between  the  parties.  If  the  party  against 
whom  the  injunction  has  been  issued  can 
thus  be  indemnified,  it  would  seem  to  be 
the  duty  of  the  court  to  proceed  in  the  case, 
and  not  compel  him  to  resort  to  an  independ- 
ent action  at  law  to  accomplish  that  result." 

The  exercise  of  the  jurisdiction  is  discre- 
tionary, and  the  court  may  leave  the  parties 


to  sue  at  law  on  the  bond,  or  proceed  in  the 
injunction  suit  to  ascertain  the  amount  of 
the  damages  and  enter  a  decree  therefor. 
Coo?aw  Min.  Co.  v.  Farmers'  Min.  Co.  51 
Fed.  107:  Mississippi  Valley  Fuel  Co.  v.  Wat- 
son Coal  Co.  202  Fed.  122,  120  C.  C.  A.  27«; 
Baker,  etc.  Co.  v.  X.  D.  Cass  Co.  224  Fed. 
430,  140  C.  C.  A.  133.  See  also  Russell  v. 
Farley,  105  U.  S.  433,  26  U.  S.  (L.  ed.) 
1060. 

Thus  in  the  case  last  cited  the  court  said: 
"But  whilst  the  court  may  have  (we  do  not 
now  undertake  to  decide  that  it  has)  the 
power  to  assess  the  damages,  yet  if  it  has 
that  power,  it  is  in  its  discretion  to  exercise 
it,  or  to  leave  the  parties  to  an  action  at 
law.  No  doubt  in  many  cases  the  latter 
course  would  be  the  more  suitable  and  con- 
venient one." 

In  Williams  v.  O'Toole,  211  Fed.  484,  128 
C.  C.  A.  663,  the  trial  court  was  held  to 
have  exercised  improperly  the  discretionary 
power  of  entering  a  summary  decree  against 
the  surety  on  an  injunction  bond  instead 
of  permitting  an  action  at  law  on  the  bond 
to  be  instituted,  for  the  reason  that,  under  the 
circumstances  of  the  particular  case,  the  ob- 
ligee's rights  were  not  sufficiently  protected 
by  such  a  decree. 
*  In  ^^*est  v.  East  Coast  Cedar  Co.  113  Fed. 
742,  51  C.  C.  A.  416,  affirming  110  Fed.  727, 
the  court  appears  to  have  distinguished  be- 
tween an  allowance  of  damages  against  the 
sureties  on  an  injunction  bond,  on  the  dis- 
solution of  an  injunction,  and  a  decree  against 
them  for  the  amount  of  the  damages  sus- 
tained, saying  that  the  jurisdiction  to  "allow'* 
damages  was  the  real  question  decided  in 
Russell  V.  Farley,  105  U.  S.  433,  26  U.  S. 
(L.  ed. )  10(30,  and  not  the  authority  to  en- 
ter a  decree  therefor.  After  stating  that  the 
jurisdiction  to  "allow"  damages  exists,  the 
court  ruled  that,  to  enable  it  to  determine 
whether  the  case  should  be  retained  for  the 
purpose  of  "allowing"  damages  against  the 
sureties  on  the  injunction  bond,  the  matter 
of  ascertaining  the  amount  of  the  damages 
incurred  may  be  referred  to  a  ma?<«*r  in 
chancery. 

The  remedy  of  a  sununary  decree  against 
the  sureties  on  an  injunction  bond  being^ 
cumulative  and  not  exclusive,  on  the  omis- 
sion of  a  court  of  equity  to  exercise  this 
jurisdiction  by  entering  such  a  decree,  an 
action  at  law  on  the  bond  may  be  prosecuted. 
Williams  v.  O'Toole,  211  Fed.  484,  128  C.  C. 
A.  663. 

A  preliminary  injunction  having  been 
granted  and  disobeyed,  the  fact  that  the  equi- 
ty suit  is  still  pending  is  no  ground  for  the 
abatement  of  an  action  at  law  on  the  bond 
for  damages  for  noncompliance  with  the  in- 
junction order,  the  authority  of  the  equitj-^ 
court  to  enter  a  summary  decree  on  the  bond 
against  the  sureties  not  being  exclusive  of 
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the  obligee's  right  to  prosecute  his  action  at 
law  on  the  bond.  Mississippi  Valley  Fuel  Co. 
V.  Watson  Coal  Co.  202  Fed.  122,  120  C.  C.  A. 
276, 

Where  the  amount  of  the  damages  occa- 
sioned by  the  issuance  of  an  injunction  is 
uncertain,  a  summary  decree  against  the 
suretios  on  an  injunction  bond,  without  no- 
lice,  is  unauthorized  and  void.  Leslie  v. 
Brown,  90  Fed.  171,  61  U.  S.  App.  727,  32 
C.  C.  A.  566;  Terry  v.  Robbins,  122  Fed. 
725. 

Thus,  in  the  case  first  cited,  the  United 
States  circuit  court  of  appeals  for  the  sixth 
circuit  said:  "It  is  settled  by  the  cases  of 
Russell  V.  Farley,  105  U.  S.  433,  26  U.  S. 
(L.  cd.)  1060,  and  Meyers  v.  'Block,  120 
U.  S.  207,  7  S.  Ct.  525,  30  U.  S.  (L.  ed.) 
642,  that  the  court  which  grants  an  injunc- 
tion, and  takes  an  injunction  bond,  to  save 
the  defendant  from  loss  caused  thereby,  may, 
in  an  ancillary  proceeding,  summarily  en- 
force this  bond  against  the  sureties;  but  in 
such  a  proceeding,  at  least  when  the  amount 
of  recovery  is  uncertain,  the  sureties  must 
have  notice  and  their  day  in  court  before 
the  amount  of  damage  is  fixed  against  them. 
The  amount  of  recovery  under  this  bond  was 
not  certain." 

The  necessity  of  giving  notice  to  the  sure- 
ty of  the  intended  action  of  the  court  in 
entering  a  summary  decree  on  an  injunction 
bond,  was  expressly  left  undecided  in  Tyler 
Min.  Co.  ▼.  Last  Chance  Min.  Co.  90  Fed. 
15,  61  U.  S.  App.  103,  32  C.  C.  A.  498,  and 
in  the  reported  case,  as  not  being  before  the 
court. 

Aldbatna. 

In  Alabama  a  statute  was  enacted  in  1826 
(Aik.  Dig.  291,  Clay's  Dig.  367,  par.  79) 
which  reads  as  follows:  *'AI1  and  every 
hoiid  or  bonds  executed  for  the  purpose  of 
clitaining  an  injunction  or  injunctions  shall, 
on  the  dissolution  of  said  injunction  or  in- 
junctions, have  the  force  and  effect  of  a  judg- 
ment; and  it  shall  be  lawful  for  the  party 
♦»r  parties,  whose  judgment  may  have  been 
enjoined,  to  take  out  execution  against  all 
the  obligors,  in  the  bond  or  bonds,  for  the 
amount  of  the  judgment  which  shall  have 
been  enjoined,  together  with  lawful  interest 
thereon;  and  also  the  costs  incurred  in  and 
about  the  said  chancery  proceedings." 

It  has  been  held  that  the  foregoing  act 
does  not  apply  to  cases  wherein  the  execu- 
tion of  a  judgment  is  sought  to  be  restrained, 
but  contemplates  only  suits  brought  to  en- 
join the  prosecution  of  litigation  to  judg- 
ments therein.    Dunn  r.  Mobile  Bank,  2  Ala. 

The  fact  that  by  the  statute  an  injunction 
bond  is  given  the  force  and  effect  of  a  judg- 


ment against  the  principal  and  the  suretiea 
thereon,  on  the  dissolution  of  an  injunction, 
does  not  preclude  the  institution  by  the  ob- 
ligees of  an  action  at  law  on  the  bond  and 
the  recovery  of  a  judgment  therein.  Boggs 
V.  Bandv,  2  Stew.  469. 

In  Wiswell  v.  Munroe,  4  Ala.  9,  it  was  held 
that  the  effect  of  a  subsequent  statute  passed 
in  January,  1841  (Meek's  Sup.  65),  contain- 
ing the  language  "whenever  an  injunction 
is  ordered  to  be  dissolved  .  .  .  and  the 
injunction  bond  is  ordered  to  have  the  force 
and  effect  of  a  judgment,"  was  not  to 
amend  the  Act  of  1826  to  the  extent  of  re- 
quiring the  court  to  enter  a  summary  dec;Ve 
against  the  sureties  on  the  bond  instead  or 
giving  to  the  forfeited  bond  the  force  and: 
effect  of  a  judgment.  In  the  same  case  it 
was  held  that  in  order  to  have  the  force  and 
effect  of  a  judgment  on  the  dissolution  e£ 
an  injunction,  the  bond  furnished  to  support 
the  issuance  of  the  injunction  must  not  de- 
scribe a  different  judgment  from  that  re- 
strained. 

The  omission  of  the  register,  to  comply 
with  a  statute  requiring  him  to  certify  to  a 
law  court  the  fact  of  the  dissolution  of  an 
injunction  which  has  been  granted  to  restrain 
the  execution  of  a  judgment  of  that  court, 
does  not  prevent  the  operation  of  the  statute 
giving  to  the  decree  of  dissolution  the  force 
and  effect  of  a  judgment  on  the  bond.  Wis- 
well V  Munroe,  4  Ala.  9. 

The  expression  in  the  statute,  "on  the  dis- 
solution of  said  injunction,"  refers  to  the 
writ  of  injunction  as  distinguished  from 
the  bill  for  an  injunction.  Shorter  v.  Mims, 
18  Ala  655,  wherein  it  was  held  that  where 
two  judgments  had  been  rendered  in  favor  of 
the  defendant  in  the  injunction  suit,  and  an 
injunction  restraining  the  execution  of  one  of 
them  only  was  issued,  a  decree  dismissing  the 
bill  and  dissolving  the  injunction  did  not 
have  the  force  and  effect  of  a  judgment  on  the 
injunction  bond  for  the  amount  of  both  the 
judgments  though  the  bill  sought  an  injunc- 
tion against  both. 

The  statute  is  construed  as  applicable  only 
to  cases  in  which  an  injunction  has  been  dis- 
solved as  to  all  of  the  parties  at  whose  in- 
stance it  was  issued,  and  not  to  caaes  in  which 
the  injunction  has  been  dissolved  as  to  some 
of  the  parties  only  and  made  perpetual  as  to 
the  others.    Hill  v.  McKenzie,  39  Ala.  314. 

The  enactment  of  the  code  of  laws  of  Ala- 
bama, while  in  effect  a  revision  of  former 
ptatutes,  did  not  change  the  law  giving  to 
all  decrees  dissolving  injunctions  the  effect 
of  judgments  on  the  injunction  bonds.  Xew- 
som  V.  Thornton,  61  Ala.  95;  McCalley  v. 
Wilbuni,  77  Ala.  549. 

Tlie  section  of  the  code  giving  to  decrees 
dissolving  injunctions  the  force  and  effect 
of  judgments  on  the  injunction  bonds  was  re- 
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f erred  to  in  Halsey  v.  Murray,  112  Ala.  185, 
20  So.  575,  as  3529.  In  that  case  it  was  held 
that  a  decree  dissolving  an  injunction  granted 
to  restrain  the  sale  of  property  of  individual 
members  of  a  partnership  under  execution 
for  a  debt  of  the  firm  did  not  fall  within  the 
statute  so  as  to  give  to  the  decree  the  effect 
of  a  judgment  against  the  obligors  on  the  in- 
junction bond. 

Apparently  the  only  decision  in  Arizona 
which  discusses  the  power  of  a  court  of  equi- 
ty>  on  the  dissolution  of  an  injunction,  to 
enter  a  decree  against  the  sureties  on  an 
injunction  bond,  is  that  of  Buggeln  v.  Camer- 
on, 11  Ariz.  200,  204,  90  Pae.  324,  which  was 
an  independent  action  on  an* injunction  bond, 
wherein  it  was  contended  that  the  power 
of  a  court  of  equity  to  assess  the  damages 
on  the  bond  in  the  original  suit  was  exclu- 
sive. The  litigation  having  arisen  while  Ari- 
zona was  still  a  territory,  the  court  sought 
precedents  among  the  decisions  of  the  federal 
court.  After  reviewing  the  opinions  in  Bein 
V.  Heath,  12  How.  168,  13  U.  S.  (L.  ed.) 
039,  and  Russell  v.  Farley,  105  U.  8.  433, 
26  U.  iS  (L.  ed.)  1060,  the  court  held  that 
the  jurisdiction  to  assess  damages  in  the 
principal  suit  against  the  sureties  existed  in 
the  courts  of  tiie  territory;  and  also  that 
fhis  remedy  was  not  exclusive  of  the  common- 
law  action  on  the  bond. 

Aricanaas, 

In  construing  a  statute  of  Arkansas  (Kir- 
liy's  Digest,  §  3998)  it  was  held  in  the  com- 
paratively recent  case  of  Felker  v.  Rice,  110 
Ark  70,  161  S.  W  162,  that  by  virtue  of  the 
statute  a  summary  decree  might  be  entered 
in  the  original  suit  of  the  principal  obligor 
ngain?t  the  sureties  on  an  injunction  bond, 
according  to  the  terms  of  the  bond,  who 
were  to  pay  any  judgment  in  the  suit  which 
might  be  rendered  in  favor  of  the  party  en- 
joined. 

According  to  the  headnote  to  the  report 
of  the  case  of  Adcock  v.  Coker,  105  Ark.  210, 
151  S.  W.  263,  the  statute  heretofore  men- 
tioned provides  that  "upon  the  dissolution 
of  a  judgment  to  stay  proceedings  upon  a 
judgment  or  final  order,  damages  shall  be 
assessed  by  the  court."  While  it  was  held 
in  tlie  case  last  cited  that  "the  [lower]  court 
erred  in  rendering  judgment  against  the  ap- 
pellant and  his  bondsmen"  on  the  injunction 
bond,  the  reason  given  for  the  ruling  ap- 
pears to  be  that  "the  temporary  restraining 
order  was  not  'an  injunction  to  stay  pro- 
ceedings upon  a  judgment  or  final  order'  of 
the  county  court,"  as  provided  in  the  statute. 
This  decision  and  that  in  Felker  v.  Rice, 
pupra,  seem  to  construe  the  authority  given 


by  the  statute  to  "asaeas"  damages  as  equiv- 
alent  to  an  authorization  to  "decree"  dam- 
ages against  the  sureties  on  an  injunction 
bond. 

Inrior  to  the  passage  of  the  statute  here- 
tofore mentioned,  the  jurisdiction  to  enter 
a  £-umn;ary  decree  against  the  sureties  on  an 
injunction  bond  in  the  original  suit  did  not 
exist.  Bailey  v.  Gibson,  29  Ark.  472;  Clay- 
ton V.  Martin,  31  Ark.  217;  Daniel  v.  Daniel, 
39  Ark.  266.  Thus  in  Clayton  v.  Martin, 
supra,  it  was  said:  "There  is  no  statute  au- 
thorizing the  circuit  court  in  chancery,  to 
render  a  judgment  against  the  sureties  in 
an  injunction  bond  for  damages,  on  the  dis- 
solution of  an  injunction.  The  remedy  is 
by  an  action  at  law  upon  the  bond.  The 
judgment  rendered  in  this  case  is  void,  be- 
cause the  court  had  no  jurisdiction  of  the 
subject-matter,  aiid  must  be  quashed." 

District  of  Columbia. 

Following  the  authority  of  Russell  y.  Far- 
ley, 105  U.  8.  433,  26  U.  S.  (L.  ed.)  1060, 
the  court  of  appeals  of  the  District  of  Co- 
lumbia has  held  that  where  a  bond  to  sup- 
port the  issuance  of  an  injunction  is  fur- 
nished in  accordance  with  a  rule  of  court 
which  requires  a  stipulation  in  the  bond  that 
''on  dissolving  the  injuKction  he  [the  justice] 
may  give  judgment  thereon  against  the  prin- 
cipal and  sureties  for  said  damages  and  the 
costs  of  this  suit,  in  the  decree  itself  dis- 
solving the  injunction,"  the  eourt  may  enter 
a  summary  decree  against  the  sureties  in 
the  principal  suit  in  aeeordanoe  with  the 
stipulation  in  the  bond.  Dodge  v.  Cohen,  14 
App.  Cas.  (D.  C.)  582. 

Georgia 

In  Jordan  v.  Callaway,  138  Ga.  209,  75  S. 
E.  101,  the  court  said  that  in  Georgia^  prior 
to  the  year  1893,  "it  was  necessary  to  bring 
an  independent  suit  on  all  bonds  given  in  ah 
equitable  proceeding,"  but  that  since  the  en- 
actment in  that  year  of  the  Civil  Code,  judg- 
ment may  be  entered  thereon  in  the  original 
suit  "when  a  bond  has  been  made  by  the 
losing  party  in  an  equitable  proceeding,  con- 
ditioned to  pay  the  eventual  condemnation 
money  in  that  action,"  meaning  "the  amount 
ultimately  fixed  and  settled  by  the  judgment 
or  decree."  But,  where  the  bond  is  other- 
wise conditioned,  the  jurisdiction  to  entei 
such  a  decree  does  not  exist,  and  a  summary 
decree  against  the  sureties  on  an  injunction 
bond,  on  the  dissolution  of  an  injunction, 
is  void. 

Idaho, 

In  what  is  apparently  the  only  case  in 
Idaho  in  which  the  question  has  been  raised. 
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the  supreme  court  held  that  the  action  of  the 
lower  court  in  entering  a  summary  decree 
Against  the  sureties  on  an  injunction  bond 
on  dissolving  an  injunction  was  error.  Doii- 
gal  7.  Eby,  11  Idaho  789,  85  Pac.  102. 

loiva. 

In  the  early  Iowa  case  of  Woods  v.  Irish, 
14  la.  427,  a  decree  against  the  sureties  on 
an  injunction  bond  entered  in  the  original 
suit,  Was  affirmed  on  appeal,  under  a  stat- 
ute (Code  of  1851,  §§  2207-2209)  by  which, 
the  court  stated,  it  was  contemplated  that 
"the  court  may,  upon  the  dissolution  of  the 
injunction,  proceed  at  once  to  award  damages 
upon  the  injunction  bond."  However,  the 
opinions  in  apparently  the  only  other  cases 
in  that  jurisdiction  in  which  the  question 
has  arisen,  to  wit,  Grove  v.  Bush,  86  la.  94, 
53  N.  W.  88,  and  Spencer  v.  Sherwin,  86 
la.  117,  53  N.  W.  86,  would  indicate  that 
there  was,  at  the  time  of  thcne  later  deci* 
sioDB,  no  statute  in  that  jurisdiction  author- 
izing the  entry  of  a  summary  decree  against 
the  sureties  on  an  injunction  bond.  In  each 
of  those  cases  a  summary  decree  against  the 
sureties  on  an  injunction  bond  was  reversed. 

Apparently  the  only  Kentucky  case  in 
which  the  power  to  enter  a  summary  judg- 
ment against  the  sureties  on  an  injunction 
bond  has  arisen  is  that  of  Hughes  v.  Hughes, 
4  T.  B.  Mon.  42.  The  action  of  the  trial 
court  in  that  case  in  entering  a  decree  for 
the  amount  of  the  judgment  enjoined,  dam- 
ages for  the  wrongful  issuance  of  the  injunc- 
tion, and  costs,  was  predicated  on  statutory 
authority  to  enter  such  a  decree.  The  court 
of  appeals  held  the  statute  io  be  unconstitu- 
tional, and  reversed  the  decision  of  the  trial 
court,  saying  that  shortly  after  the  en- 
actment of  this  legislation,  which  expressly 
provided  for  the  entry  of  summary  decrees 
against  the  sureties  on  injunction,  appeal, 
and  supersedeas  bonds,  the  act  was  held  to 
be  unconstitutional;  and  in  view  of  the  long 
acquiescence  in  that  decision,  it  felt  con- 
strained to  follow  the  former  ruling,  regard- 
less of  what  its  opinion  might  be  were  the 
question  res  nova. 

Louisiana. 

In  Louisiana,  prior  to  1831,  the  courts  were 
without  jurisdiction  to  enter  summary  de- 
crees against  the  sureties  on  injunction  bonds. 
Offutt  V.  Hendsley,  9  La.  1,  14. 

On  March  25,  1831,  however,  a  statute 
was  enacted  by  virtue  of  the  third  section 
of  which  the  courts  of  that  state  are  author- 
ized on  the  dissolution  of  injunctions,  to  re- 
gard the    sureties    on    injunction    bonds   as 


parties  plaintiff  and  to  enter  summary  de- 
crees against  them  in  the  injunction  suits 
"for  damages,  at  the  rate  of  twenty  per  cent 
and  interest  at  ten  [per  cent],  on  the  judg- 
ment." McMillan  v.  Gibson,  10  La.  517; 
Union  Bank  v.  Smith,  3  La.  Ann.  147;  Denton 
V.  Erwin,  5  La.  Ann.  18,  21. 

The  statute  further  provided  that  the 
damages  awarded  should  not  exceed  twenty 
per  cent  on  the  amount  of  the  judgment  en- 
joined unless  damages  to  a  greater  amount 
were  proved  io  have  been  sustained.  Wilcox 
V.  Bundy,  13  La.  380;  Brown  v.  Lambeth,  2 
La.  Ann.  822;  Denton  v.  Erwin,  5  La.  Ann. 
18,  21;  Mason  v.  Poulallier,  10  La.  Ann.  418. 
But  a  summary  decree  against  the  sureties 
on  an  injunction  bond  for  damages  not  ex- 
ceeding twenty  per  cent  of  the  judgment  en- 
joined may  be  entered  without  proof.  Ortes 
Y.  Lallande,  4  La.  Ann.  188. 

The  statutory  authority  under  which  sum- 
mary decrees  against  the  sureties  on  injunc- 
tion bonds  have  been  entered  in  Louisiana,  on 
the  dissolution  of  injunctions,  was  referred  to 
in  Selby  v.  Marionneaux,  11  La.  484,  as  ** Ses- 
sion Acts  of  1831,  p.  102,"  and  in  Friedman  v. 
Adler,  3d  La.  Ann.  334,  as  the  acts  of  l»3i 
and  1833.  It  appears  that  those  statutes 
were  later  incorporated  into  the  code  of 
practice  of  the  state  as  article  304.  See 
Verges  V.  Gonzales,  38  La.  Ann.  410,  416; 
Friedman  v.  Adler,  36  La.  Ann.  384. 

The  summary  remedy  against  the  sureties 
on  injunction  bonds,  afforded  by  the  fore- 
going statutes,  may  not  be  awarded  under 
a  prayer  for  general  relief,  but  must  be 
specially  requested.  Verges  v.  Gonzales,  33 
La.  Ann.  410,  416. 

The  remedy  being  cumulative,  and  not  ex* 
elusive  of  the  common-law  remedy  of  an 
action  on  the  bond,  the  failure  of  the  court 
in  the  principal  suit  to  condemn  the  sureties 
on  an  injunction  bond  to  pay  the  damages 
caused  by  the  wrongful  suing  out  of  the  in- 
junction, does  not  preclude  the  party  so  in- . 
jured  from  prosecuting  an  independent  ac- 
tion on  the  bond.  Howell  v.  Gronan,  31  La. 
Ann.  247. 

In  Friedman  v.  Adler,  36  La.  Ann.  384, 
it  was  held  that  by  becoming  a  surety  on  an 
injunction  bond,  a  person  becomes  ipso  facto 
a  party  to  the  injunction  suit,  and  where  the 
principal  obligor  has  appeared  and  defended 
the  suit,  and  is,  therefore,  not  entitled  to  a 
notice  of  a  decree  rendered  against  him,  the 
surety  is  not  entitled  to  such  a  notice  before 
the  issuance  of  an  execution  on  the  decree 
after  the  expiration  of  the  period  within 
which  an  appeal  may  be  taken. 

Therefore,  where  some  perB<Mi  other  than 
the  one  intended  is  named  in  the  pleadings 
as  a  surety  on  an  injunction  bond,  but  the 
bond  contains  the  name  of  the  proper  party, 
the  misnomer  in  the  pleadings  has  been  held 
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not  to  preclude  the  court  from  entering  a 
summary  decree  against  the  real  party  named 
in  the  bond  as  surety.  Union  Bank  v.  Smith, 
3  La.  Ann.  147.  The  fact  that  the  verdict 
of  a  jury  was  against  the  principal  obligor 
only,  has  been  held  not  to  be  an  obstacle  to 
the  court's  entering  a  summary  decree  against 
the- sureties  on  an  injunction  bond  under  the 
authority  of  the  act.  Mason  v.  Poulallier, 
10  La.  Ann.  418. 

On  the  afGirmance  on  appeal  of  a  judgment 
of  the  trial  court  dissolving  an  injunction 
and  awarding  damages  to  the  party  against 
whom  the  injunction  was  granted,  the  court 
of  appeals  may  amend  the  decree  of  the  lower 
court,  on  motion,  so  as  to  include  the  sure- 
ties on  the  injunction  bond  in  the  decree  for 
damages.    Mora  v.  Avery,  22  La.  Ann.  417. 

But,  where  a  judgment  of  the  lower  court 
has  been  reversed  and  an  injunction  dissolved 
on  appeal,  it  has  been  held  that,  "as  no  ap- 
peal was  taken  as  it  respects  the  surety  on 
the  injunction  bond,  the  judgment  cannot  be 
disturbed  as  to  such  surety,"  and  a  summary 
decree  against  him  for  damages  for  the  wrong- 
ful  suing  out  of  the  injunction  should  not 
be  entered.  Davis  v.  Carroll,  11  La.  Ann. 
705. 

The  party  suing  out  an  injunction,  and  the 
sureties  on  his  injunction  bond,  may  not,  by 
submitting  to  a  nonsuit,  avoid  a  decree  in 
the  original  suit  against  them  authorized 
by  the  statute  for  the  damages  sustained. 
Ludwig  V.  Kohlman,  5  La.  Ann.  298. 

In  Griffin  v.  Gotten,  1  Rob.  142,  the  court 
held  that  this  statute  being  one  of  great 
severity,  it  must  be  "rigorously  construed." 
Therefore,  it  has  been  held  to  apply  to  cases 
only  In  which  "judgments  have  been  en- 
joined." Patin  V.  Blaize,  19  La.  396;  Griffin 
v.  Gotten,  1  Rob.  142;  Jacobs  v.  Augustin, 
3  La.  Ann.  476;  Crescent  City  Live  Stock 
Landing,  etc.  Co.  v.  Larrieux,  30  La.  Ann. 
740.  By  this,  probably  is  meant  the  execu- 
tion of  judgments,  and  not  the  prosecution  of 
litigation  to  judgments  therein,  as  it  has 
been  expressly  held  to  contemplate  only  the 
former.  Borie  v.  Borie,  5  La.  87,  91;  Scott 
V.  Sheriflf,  30  La.  Ann.  680.  See  also  Walden 
v.  City  Bank,  2  Rob.  165.  And,  where  in- 
junctions have  been  granted  to  arrest  the 
prosecution  of  litigation  before  judgments 
have  been  entered  therein,'  the  remedy  has 
been  denied.  Borie  v.  Borie,  6  La.  87,  91; 
Walden  v.  City  Bank,  2  Rob.  166.  Thus,  the 
statute  has  been  held  not  to  be  applicable 
to  a  case  in  which  an  injunction  has  been 
granted  against  the  institution  of  proceed- 
ings to  enforce  the  payment  of  a  debt  se- 
cured by  a  mortgage.  Walden  v.  City  Bank, 
ijupra. 

It  has  further  been  held  that  the  judgments 
the  execution  of  which  have  been  enjoined, 
must  have  been  judgments  for  money  to  au- 


thorize the  exercise  of  the  summary  juris- 
diction  conferred  by  the  statute.  Robinson 
V.  Freret,  9  La.  Ann.  303;  Sheen  v.  Stothart, 
29  La.  Ann.  630;  Crescent  City  Live  Stock 
Landing,  etc.  Co,  v.  Larrieux,  30  La.  Ann. 
740 ;  Elder  v.  New  Orleans,  31  La.  Ann.  500 ; 
Green  v.  Reagan,  32  La.  Ann.  974;  Verges 
V.  Gonzales,  33  La.  Ann.  410. 

The  summary  remedy  against  the  sure- 
ties on  an  injunction  bond,  afforded  by  this 
statute,  is  not  accessible  to  a  person  between 
whom  and  the  judgment  sought  to  %e  en- 
joined a  privity  does  not  exist.  Borie  v. 
Borie,  5  La.  87,  91. 

In  all  cases  other  than  those  in  which 
the  execution  of  money  judgments  has  been 
enjoined,  the  parties  must  resort  to  inde- 
pendent actions  on  the  bonds.  Scott  v.  Sher- 
iff, 30  La.  Ann.  680.  Compare  Griffin  v. 
Gotten,  1  Rob.  142.  Therefore,  on  the  dis- 
solution of  an  injunction  restraining  the  exe- 
cution of  an  order  to  a  sheriff  to  seize  and 
sell  property  in  satisfaction  of  a  claim,  it 
has  been  held  that  a  summary  decree  against 
the  sureties  on  an  injunction  bond  in  such  a 
case  is  not  authorized  by  the  .statute,  the 
order  to  the  sheriff  not  being  a  judgment 
within  the  meaning  of  the  act.  Jourdan  t. 
Garland,  105  La.  486,  29  So.  912;  Scott  v. 
Sheriff,  30  La.  Ann.  580;  Dejean  v.  Hebert, 
31  La.  Ann.  729,  Compare  Selby  v.  Marion- 
neaux,  11  La.  484;  Stewart  v.  Robinson,  24 
La.  Ann.  182;  Michel  v.  Meyer,  27  La.  Ann. 
173.  Thus,  in  Dejean  v.  Hebert,  supra,  the 
court  said:  "The  order  of  seizure  and  sale 
is  so  far  a  judgment  that  it  can  be  appealed 
from;  but  it  is  not  a  judgment  in  the  true 
legal  sense  of  the  term;  it  does  not  possess 
all  its  features.  It  is  granted  without  ci- 
tation, decides  no  issue,  adjudicates  no  right 
in  addition  to  those  mentioned  in  the  act, 
and  the  party  enjoining  such  an  order  can 
— with  his  suretv — ^l)e  held  liable  but  bv  an 
action  on  the  bond." 

Tlie  exercise  of  the  authority  granted  by 
the  act  has  been  held  to  be  improper  in  a 
case  in  which  an  injunction  is  granted  to  re- 
strain a  sheriff  from  placing  a  claimant  of 
property  in  possession  thereof,  and  disposses- 
sing another.  Griflln  v.  Gotten,  1  Rob.  142; 
Jacobs  V.  Augustin,  3  La.  Ann.  476;  Elder  v. 
New  Orleans,  31  La.  Ann.  500;  Verges  v. 
Gronzales,  33  La.  Ann.  410. 

Where  a  temporary  injunction  was  granted 
to  restrain  an  alleged  trespass  on  land  of  the 
plaintiff,  but  the  latter  was  unable  to  prove 
a  title  to  the  property  and  his  suit  was  dis- 
missed, the  case  was  held  not  to  be  a  proper 
one  for  the  application  of  the  summary  reme- 
dy prescribed  by  the  act.  Patin  v.  Blaize, 
19  La.  396. 

The  statutory  remedy  has  been  held  to  be 
inapplicable  to  a  suit  wherein  an  injunction 
preventing  the  assignment  of  a  lease  of  land 
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was  dissolTed.  Robinson  v.  Freret,  9  La. 
Ann.  303.  And  where  an  injunction,  prohibit- 
ing the  transfer  of  property  pending  the  out- 
come of  litigation,  was  dissolved,  the  court 
refused  to  enter  such  a  decree.  Green  v. 
Reagan,  32  La.  Ann.  974. 

To  authorize  the  entry  of  a  summary  de- 
cree, against  the*  sureties  on  an  injunction 
bond  for  the  amount  of  the  judgment  en- 
joined, it  must  be  shown  thai  the  granting 
of  the  injunction  resulted  in  the  loss  to  the 
judgment  creditor  of  the  amount  of  the  judg- 
ment.   Segond  v.  Remy,  3  La.  Ann.  126. 

Where  the  judgment  enjoined  carried  in- 
terest at  the  legal  rate,  it  was  held  to  be 
error  for  the  court  summarily  to  award  in- 
terest against  the  surety  on  the  injunction 
bond  in  addition  to  the  percentage  on  the 
amount  of  the  judgment  allowed  by  the  stat- 
ute as  damages.  Woods  v.  Wylie,  8  La.  Ann. 
IS. 

In  Selby  v.  Marionneaux,  11  La.  484,  an 
injunction  restraining  a  sherifT  from  execut- 
ing a  judgment  of  seizure  and  sale  was  made 
perpetual  in  the  lower  court,  but  on  appeal 
the  court  was  of  the  opinion  that  it  should 
have  been  dissolved  and  so  ordered,  at  the 
same  time  entering  a  decree  against  the  sure- 
ties on  the  injunction  bond  for  ^'damages  on 
the  amount  of  the  judgment,"  and  interest. 

In  McMillen  v.  Oibson,  10  La.  517,  it  was 
held  that  where  an  order  of  seizure  and  salo 
was  issued  to  satisfy  an  instalment  of  a  debt 
due,  and  an  injunction  restraining  the  execu- 
tion of  the  order  was  obtained,  it  was  error 
for  the  trial  court,  on  the  dissolution  of  the 
injunction,  to  include  in  its  decree  against 
the  sureties  on  the  injunction  bond  the  in- 
terest on  an  instalment  of  the  debt  becoming 
due  subsequent  to  the  granting  of  the  in- 
junction. 

MissUHppi, 

By  virtue  of  a  statute  (Code  of  1S71, 
§  1751),  the  courts  of  Mississippi  may  enter 
nummary  decrees  against  the  sureties  on  in- 
junction bonds,  on  the  dissolution  of  injune- 
tious  granted  to  enjoin  the  collection  of  taxes, 
for  ten  per  cent  of  the  amount  of  the  taxes, 
the  collection  of  which  has  been  restrained, 
and  all  costs  of  the  suit.  Brooks  v.  Shelton, 
47  Miss.  243^  In  that  case,  however,  it  was 
held  to  be  error  for  the  court  to  enter  a 
decree  against  the  sureties  on  an  injunction 
bond  in  a  case  contemplated  by  tlie  statute 
ref<'rred  to,  for  the  amount  of  the  taxes  en- 
joined, in  addition  to  the  percentage  and 
costs,  provided  by  the  act. 

All  decrees  dissolving  injunctions,  granted 
to  restrain  proceedings  at  law  on  judgments 
for  money^  are  accorded  by  a  statute  (Code 
of  1900,  §  622)  the  force  and  effect  of  judg- 
ments on  the  bonds  furnished  to  obtain  the 


issuance  of  the  injunctions.  The  remedy  af- 
forded by  this  statute  is  the  only  remedy  in 
such  cases  for  the  enforcement  of  the  liability 
of  the  sureties.  It  has  been  held  to  be  im- 
proper, therefore,  for  a  court,  on  dissolving 
an  injunction  staying  proceedings  to  enforce 
the  payment  of  a  money  judgment,  to  fix  the 
liability  of  the  sureties  by  a  decree  against 
them  in  the  principal  suit,  the  effect  of  such 
action  being  to  render  two  judgments  against 
the  sureties  for  the  same  judgment  debt. 
Steadman  v.  Butler,  96  Miss.  695,  49  So.  614. 
In  Adams  v.  Ball,  5  So.  109,  it  was  held  to 
be  error  for  the  court,  before  the  final  de- 
termination of  a  suit  in  which  an  injunction 
had  been  issued  and  dissolved,  to  enter  a 
decree  on  the  injunction  bond  for  the  dam- 
ages sustained.  The  facta  in  that  case  seem 
not  to  bring  it  within  the  provisions  of  either 
of  the  statutes  referred  to  in  the  two  preced- 
ing paragraphs,  and  it  does  not  appear  from 
the  report  whether  the  action  of  the  court 
was  taken  under  statutory  authority. 

Missouri, 

By  virtue  of  an  early  statute  (R.  S.  1879, 
§  2713)  the  courts  of  Missouri  were  author- 
ized to  enter  a  decree  in  the 'principal  suit 
against  the  sureties  on  an  injunction  bond, 
on  the  dissolution  of  an  injunction.  Xolan 
V.  Johns,  108  Mo.  431,  436,  18  S.  W.  1107. 
See  also  St.  Louis  v.  St.  Louis  Gaslight  Co. 
82  Mo.  349,  357;  Dunn  v.  Miller,  15  Mo.  App. 
580;  Teasdale  v.  Jones,  40  Mo.  App.  243, 
249.  Compare  Nolan  v.  Johns,.  27  Mo.  App. 
502;  (Joates  v.  Elliott,  27  Mo.  App.  510. 
The  act  apparently  contemplated  an  assess- 
ment of  damages  by  a  jury  unless  a  jury  was 
waived.    Loehner  v.  Hill,  19  Mo.  App.  141. 

In  a  decision  rendered  before  the  passage 
of  that  act,  a  similar  statute  was  referred 
to  as  "sec.  14,  Wag.  Stat."  See  Dorriss  v. 
Carter,  67  Mo.  544. 

By  the  authority  of  a  later  statute  (R.  6. 
1889,  §  5500)  the  damages  occasioned  by  the 
wrongful  issuance  of  an  injunction  may  be 
assessed  on  motion  against  the  sureties 
on  the  injunction  bond,  in  the  original  suit, 
by  a  jury,  or  by  the  courts  if  a  jury  assess- 
ment is  waived  by  the  parties.  Fears  v.  Riley, 
147  Mo.  453,  48  S.  W.  828;  Batterton  v. 
Sims,  73  Mo.  App.  351.  See  also  Joplin,  etc. 
R.  Co.  V.  Kansas  City,  etc.  R.  Co.  135  Mo. 
649,  553,  37  S.  W,  540. 

In  a  subsequent  revision  of  the  statutes, 
the  statute  last  referred  to  appears  as  sec- 
tion 3639  of  the  Revised  Statutes.  See  Wa- 
bash R.  Co.  V.  Sweet,  110  Mo.  App.  100,  84 
S.  W.  95. 

In  Konta  v.  St.  Louis  Stock  Exch.  150  Mo. 
App.  617,  131  S.  W.  380,  such  an  act  was  re- 
ferred to  as  "section  3639,  Ann.  St.  1006."  In 
Southern  Surety  Co.  v.  Young,  197  Mo.  App. 
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640.  108  S.  W.  476,  a  Bimilar  statute  was 
cited  as  R.  S.  1909,  §  2526. 

The  manner  in  which  an  assessment  of 
damages  by  a  jury,  under  the  act,  may  be 
waived  is  provided  for  by  another  statute 
(R.  S.  1889,  §  2133)  and  if  it  does  not  ap- 
pear on  the  record  that  an  assessment  of  dam- 
ages on  the  bond  by  a  jury  has  been  waived, 
the  judgment  against  the  obligors  should  be 
reversed,  though  no  motion  to  arrest  the 
judgment  was  made.  Batterton  v.  Sims, 
73  Mo.  App.  351. 

It  appears  that  the  motion  to  assess  the 
damages  must  be  made  during  the  term  at 
which  the  litigation  in  which  the  injunction 
has  been  dissolved  is  finally  disposed  of  by 
the  court,  in  order  to  authorize  the  applica- 
tion of  the  summary  remedy  afforded  by  the 
statute.  Hoffelmann  v.  Franke,  96  Mo.  533; 
10  S.  W.  46;  Loehner  v.  Hill,  19  Mo.  App. 
141;  Moore  v.  Mexico  Sav.  Bank,  58  Mo. 
App.  4G9.  But,  it  is  not  necessary  that  the 
damages  should  be  assessed  during  the  term 
at  which  the  injunction  is  dissolved.  Sut- 
liff  V.  Montgomery,  115  Mo.  App.  592,  92 
S.  W.  615. 

Neither  is  it  essential  that  the  pleadings 
should  contain  a  prayer  for  damages  on  the 
injunction  bond,  or  that  the  damages  should 
be  allowed  by  the  court  in  its  judgment  dis- 
solving the  injunction  and  dismissing  the 
suit.  They  may  be  subsequently  decreed  on 
motion,  if  asked  during  the  same  term  of 
the  court.  Fears  v.  Riley,  147  Mo.  463,  48 
S.  W.  828. 

If  the  motion  is  made  after  the  expiration 
of  the  term,  however,  the  court  is  without 
jurisdiction  to  entertain  it.  Hoffelmann  v. 
Franke,  96  Mo.  533,  10  S.  W.  45;  Moore  v. 
Mexico  Sav.  Bank,  58  Mo.  App.  469.  Never- 
theless, where  an  appeal  has  been  taken  from 
a  final  judgment  dissolving  an  injunction  and 
dismissing  the  bill,  a  motion  to  assess  the 
damages  on  the  injunction  bond,  made  on  the 
affirmance  of  the  judgment  by  the  appellate 
court,  should  be  heard.  Neiser  v.  Thomas, 
46  Mo.  App.  47;  Wabash  R.  Co.  v.  Sweet, 
110  Mo.  App.  100,  84  S.  W.  96.  So,  where  an 
original  motion  to  assess  damages  on  an 
injunction  bond  is  still  pending,  an  amended 
motion  made  at  a  succeeding  term  of  court 
should  be  treated  as  a  part  of  the  proceed- 
ings instituted  at  the  former  term,  and  dam- 
ages may  properly  be  assessed  on  the  bond. 
Sutliff  V.  Montgomery,  115  Mo.  App.  592, 
92  S.  W.  515 

The  sureties  on  an  injunction  bond  are  not 
entitled  to  preliminary  notice  of  the  entry 
of  a  judgment  for  damages  on  motion  against 
them,  because  the  execution  and  filing  of  the 
bond  gives  the  court  jurisdiction  over  them 
and,  on  the  injunction  being  dissolved,  they 
are  theoretically  in  court  to  answer  for  the 
breach  of  the  bond    Nolan  t.  Johns,  108  Mo. 


431,  436,  18  S.  W.  1107;  Sutliff  t.  Mont- 
gomery, 115  Mo.  App.  592,  92  S.  W.  515; 
Southern  Surety  Co.  v.  Young,  197  Mo.  App. 
640,  198  S.  W.  476. 

The  opinion  in  the  case  of  Sutliff  v.  Mont- 
gomery, 115  Mo.  App.  592,  02  S.  W.  515,  has 
been  construed  as  meaning  that  a  notice  of 
a  motion  to  assess  damages  on  an  injunction 
bond  on  the  dissolution  of  an  injunction 
need  not  be  given  to  the  sureties  where  the 
principal  obligor  has  notice  thereof.  Konta 
V.  St.  Louis  8tock  Exch.  150  Mo.  App.  617, 
131  S.  W.  380.  See  also  Barrett  ▼.  Stoddard 
County,  183  S.  W.  644.  But  it  has  been  held 
that  the  service  of  a  notice  on  an  attorney 
who  represented  the  principal  obligor  in  the 
suit  in  which  the  injunction  was  dissolved 
but,  at  the  time  of  the  motion  to  assess  the 
damages  on  the  bond,  has  discontinued  the 
relationship,  is  not  a  sufficient  notice,  either 
under  the  common  law  or  a  statute  of 
the  state  (R.  S.  1899,  §  586,  Ann.  St. 
1906,  §  586),  to  charge  the  principal  there- 
with and  authorize  a  summary  decree  for 
damages,  on  motion,  against  the  sureties  on 
the  injunction  bond.  Konta  v.  St.  Louis 
Stock  Exch.  150  Mo.  App.  617,  131  S.  W. 
380;  Pegram  v.  Lee,  199  S.  W.  433.  And  a 
notice  mailed  to  the  attorney  of  the  principal 
obligor  is  not  sufficient  to  charge  the  sureties 
on  the  injunction  bond.  Pegram  v.  Lee,  190 
S.  W.  433. 

After  the  expiration  of  the  terra  at  which 
the  litigation,  wherein  the  injunction  was 
granted,  has  been  disposed  of,  the  damages 
mav  not  be  assessed  on  the  bond  without 
notice  to  the  obligors.  Hoffelmann  v.  Franke, 
96  Mo.  533,  10  S.  W.  45;  Neiser  v.  Thomas, 
46  Mo.  App.  47;  Wabash  R.  Co.  v.  Sweet, 
110  Mo.  App.  100,  84  8.  W.  95;  Pegram  v. 
I^e,  199  S.  W.  433. 

On  the  dissolution  of  an  injunction  ob- 
tained by  an  administrator  of  an  estate,  the 
principal  and  the  sureties  on  the  injunction 
bond  are  not  freed  from  liability,  to  the 
party  obtaining  the  dissolution  of  the  in- 
junction, to  have  the  damages  decreed  against 
them  in  the  injunction  suit  by  the  revocation 
of  the  principal's  letters  of  administration 
and  the  substitution  of  another  person  as  ad- 
ministrator in  his  stead.  Nolan  v.  Johns,  108 
Mo.  431,  18  S.  W.  1107. 

When  a  judgment  has  been  entered  against 
the  sureties  on  an  injunction  bond  on  motion 
in  the  principal  suit,  such  sureties  become 
ipso  facto  parties  to  the  record  and  are  en- 
titled under  a  statute  (R.  S.  §  3711)  to  ap- 
peal from  the  judgment.  Walsh  v.  Allen,  60 
Mo.  180;  Loehner  v.  Hill,  19  Mo.  App.  141. 
And  the  right  of  the  sureties  to  prosecutf 
an  appeal  exists  even  where  the  judgment  on 
the  bond  has  been  entered  against  the  prin- 
cipal only.  Nolan  y.  Johns,  108  Mo.  431, 
18  S.  W.  1107. 
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In  order  that  all  the  partieB  interested 
ihall  be  before  the  oourt»  the  obligees  on 
the  bond  who  refuse  to  join  in  the  motion 
for  the  assessment  of  damages  should  be 
made  parties  defendant.  A  motion  having 
been  made  by  one  of  the  obligees  only,  with- 
out objection,  the  obligors  on  the  bond  should 
be  held  to  have  waived  the  defect  as  to  the 
parties.  Hehnkampf  v.  Wood,  84  Mo.  App. 
261. 

Where  but  one  defendant  was  interested  in 
the  damages  in  the  suit,  the  fact  that  the 
court,  on  that  defendant's  motion  for  judg- 
ment, erroneously  entered  a  judgment  on  the 
bond  in  favor  of  all  of  the  defendants,  has 
been  held  not  to  be  a  prejudicial  error  of 
which  the  plaintiff  could  complain.  Sutliff 
V  Montgomery,  115  Mo.  App.  592,  92  S.  W. 
515. 

It  has  been  held  that  a  judgment  on  an 
injunction  bond  must  first  be  entered  against 
the  principal  obligor,  and  unless  this  ha.s 
been  done  it  is  error  to  render  a  decree  there- 
on, on  motion,  against  the  sureties.  Nolan 
V.  Johns,  27  Mo.  App.  602;  Goates  v.  Elliott, 
27  Mo.  App.  510.  The  opinions  in  those  two 
eases  have  been  construed  as  holding  that 
a  judgment  against  the  principal  obligor  for 
the  damages  on  the  bond  must  not  only  be 
entered,  but  an  adjudication  of  an  inability 
to  obtain  payment  thereof  from  such  principal 
must  first  be  had  before  a  decree  on  motion 
may  be  entered  against  the  sureties.  See 
Konta  V.  St.  Louis  Stock  Exch.  150  Mo.  App. 
617,  622,  131  S.  W.  380.  It  is  said  to  be 
well  established,  however,  that  no  judgment 
m%y  be  entered  on  motion  against  the  sure- 
ties on  an  injunction  bond,  unless  a  judg- 
ment on  the  bond  has  been  rendered  against 
the  principal  obligor  "as  well."  Konta  v. 
St.  Louis  Stock  Exch.  150  Mo.  App.  617,  621, 
131  S.  W.  380. 

New  Tork, 

In  New  York  by  a  statute  (Code  Civ.  Proc. 
S  623)  the  damages  sustained  by  reason  of 
an  injunction  may  be  ascertained  in  the  in- 
junction suit,  which  ascertainment  "is  con- 
elusive  as  to  the  amount  of  those  damages 
on  all  the  persons  who  have  executed  the 
undertaking."  There  is,  however,  no  power  to 
enter  a  summary  judgment  for  the  damages 
thus  ascertained.  Fitzpatrick  v.  Flagg,  12 
Abb.  Pr.  189;  Troxell  v.  Haynes,  16  Abb. 
Pr.  N.  S.  1;  Patterson  v.  Bloomer,  37  How. 
Pr.  450,  7  Abb.  Pr.  N.  S.  376,  revietred  in 
38  How.  Pr.  280,  9  Abb.  Pr.  N.  S.  27 ;  Hovey 
V.  Rubber  Tip  Pencil  Co.  47  How.  Pr.  289; 
Harter  v.  Westcott,  11  Misc.  180,  32  X.  Y. 
S.  111.  See  also  Garcie  v.  Sheldon,  3  Barb. 
232,  235;  Wilde  v.  Joel,  15  How.  Pr.  321; 
Leavitt  v.  Dabney,  2  Sweeny  613,  9  Abb.  Pr. 
K.   S.    373,    40    How.    Pr.  ^277;    Lawton    v. 


Green,  64  N.  Y.  326 ;  Palmer  v.  Foley,  2  Abb. 
N.  Caa.  191,  42  Super.  Ct.  365;  Randall  v. 
Carpenter,  47  Super.  Ct.  205. 

Thus,  in  Harter  v.  Westcott,  supra,  the 
court  said:  "The  order  confirming  the  re- 
port of  the  referee  is  not  in  conformity  with 
section  623  of  the  code.  It  directs  the  sure- 
ties to  pay  the  amount,  and  also  orders 
judgment  to  be  entered  against  them.  The 
court,  on  the  confirmation  of  the  report, 
could  only  fix  the  amount  of  damages,  which 
is  conclusive  unless  reversed  on  appeal.  The 
remedy  of  the  party,  after  the  confirmation 
of  the  report,  is  by  action  on  the  undertak- 
ing, and  not  by  a  summary  judgment.  Code, 
§,  625." 

N4trth  Carolina, 

A  statute  (|lev.  Code,  ch.  32,  §§  14,  17)  of 
North  Carolina  provides  that  "where  an  in- 
junction shall  be  dissolved,  judgment  shall 
be  rendered  on  the  bond  given  on  obtaining 
the  same,  in  the  same  manner  as  on  appeal 
bonds."  Under  that  statute,  the  courts  have 
the  authority  to  enter  a  summary  decreo 
against  the  sureties  on  an  injunction  bond, 
on  the  dissolution  of  the  injunction.  Emmons 
V.  McKesson,  58  N.  C.  92.  The  statute  ap- 
pears to  have  been  incorporated  into  a  later 
code  as  section  341.  Crawford  v.  Pearson, 
116  N.  C.  718,  21  S.  E.  561.  The  act  was 
referred  to  in  Nansemond  Timber  Co.  v.  Roun- 
tree,  122  N.  C.  45,  29  S.  E.  61,  as  "Chapter 
251,  Acts  of  1893,  which  amended  section 
341  of  the  code,"  and  was  said  "to  render 
the  plaintiff  and  his  sureties  on*  the  under- 
taking required  by  that  section  of  the  code 
liable,  without  proof  of  malice  or  want  of 
probable  cause,  for  damages  for  the  wrong- 
ful  issuance  of  the  injunction." 

In  Nansemond  Timber  Co.  ▼.  Rountree, 
supra,  it  was  held  that  a  recovery  under  the 
act  against  the  'sureties  on  an  injunction 
bond  should  be  limited  to  the  penalty  thereof. 
It  was  also  held  therein  that  the  effect  of  a 
judgment  nonsuiting  one  of  the  parties,  from 
which  judgment  an  appeal  had  not  been  taken, 
was  to  terminate  the  litigation,  and  entitle 
the  party  against  whom  the  injunction  had 
wrongfully  been  issued  in  the  suit,  to  recover, 
on  a  motion  against  the  obligors  on  the  bond, 
the  damages  caused  thereby.  It  was  also 
held  in  that  case  that  after  a  final  judgment 
and  the  dissolution  of  an  injunction,  no  mat- 
ters should  be  heard  at  the  time  of  tb«» 
assessment  of  the  damages  which  would  have 
been  matters  of  defense  to  the  principal 
suit. 

It  appears  that  in  North  Carolina  the 
summary  remedy  afforded  by  the  statute  is 
exclusive,  and  an  independent  action  may  not 
be  maintained  on  the  bond.  See  Crawford 
V.   Pearson,    116   N.   C.   718,   21   S.   E.   561. 
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wherein  it  ^^as  also  held  that  a  motion  in 
the  injunction  suit  for  a  judgment  on  the 
bond  may  not  be  allowed  before  the  suit  is 
finally  determined. 

If  the  financial  condition  of  the  person  ob- 
taining an  injunction  is  no  worse  at  the  end 
of  the  litigation  than  at  the  beginning  there- 
of, a  judgment,  after  a  dissolution  of  the 
injunction,  against  the  sureties  on  the  in- 
junction bond,  for  the  amount  of  the  judg- 
ment enjoined  in  addition. to  the  costs  of  the 
suit,  is  erroneous,  where  the  condition  of  the 
bond  is  to  pay  such  damages  as  the  defendant 
may  sustain  by  reason  of  the  injunction. 
The  judgment  should  be  for  the  costs  of  the 
f.uit  only.  McKesson  v.  Hennessee,  66  N.  G. 
473. 

Where,  on  the  dissolution  of  an  injunc- 
tion, the  obligee  of  the  bond  institutes  an 
action  at  law  on  the  bond  and  recovers  a 
judgment  therein,  a  motion  subsequently 
made  in  the  injunction  suit  by  the  obligee 
for  a  judgment  on  the  bond  is  properly  de- 
nied.   Harrison  v.  Casey,  21  N.  C.  322.    - 

The  liability  of  the  principal  and  his  sure- 
ties on  an  injunction  bond,  not  being  sus- 
ceptible of  ascertainment  in  advance  of  any 
loss  or  damage  proven,  it  has  been  held  to 
be  error  for  a  court  to  enter  a  summary  de- 
cree against  the  sureties  on  an  injunction 
bond,  on  the  dissolution  of  an  injunction, 
without  proof  of  such  loss  or  damage.  Saw- 
yer V.  Pasquotank  County,  93  S.  E.  369. 

South  Carolina. 

The  South  Carolina  Code  of  Civil  Procedure 
(§  243)  provides  that  the  damages  sus- 
tained by  reason  of  the  wrongful  issuance  of 
an  injunction  ''may  be  ascertained  by  a  ref- 
erence or  otherwise,  as  the  court  shall  di- 
rect." In  Hill  V.  Thomas,  19  S.  C.  231,  which 
seems  to  be  the  only  case  in  which  the  ques- 
tion has  arisen  in  that*  jurisdiction,  the 
court  held  that  under  the  authority  of  the 
foregoing  provision  of  the  code,  a  summary 
decreb  against  the  sureties  on  an  injunction 
bond  may  be  entered  on  the  dissolution  of 
an  injunction,  on  the  return  of  the  report  of 
a  referee  to  whom  the  matter  has  been  re- 
ferred, assessing  the  damages,  the  court  hold- 
ing, however,  that  the  sureties  must  have  had 
preliminary  notice  of  the  reference. 

Tennessee, 

An  early  statute  in  Tennessee  (Act  of  1817, 
ch.  119,  §§  1,  2)  directed  the  clerk  of  the 
court,  on  the  dissolution  of  an  injunction 
restraining  the  execution  of  a  money  judg- 
ment, "to  enter  up  judgment  against  the 
party  obtaining  the  same,  and  his  securities, 
for  the  amount  of  the  principal,  interests  and 
costs,"  etc.,  thus  summarily  giving  to  ihe 
dt»cree  of  dissolution  the  force  and  effect  of  a 


judgment  against  t^e  sureties  on  the  injunc- 
tion bond.  See  Ex  p.  Miller,  1  Yerg.  435, 
442. 

However,  the  effect  of  a  subsequent  legisla- 
tive enactment  (Act  of  1817,  ch.  199,  §  3) 
has  been  held  to  restore  the  common- law 
remedy  of  an  action  on  the  bond,  that  act 
providing  that  the  supreme  court  might  issue 
a  scire  facias  to  the  parties  to  a  bond  filed 
in  that  court,  or  in  the  circuit  courts  and 
removed  to  the  former,  and  if  the  parties 
should  appear  and  an  issue  should  be  framed, 
the  court  might  have  the  issue  tried  by  a 
jury  and  enter  a  judgment  against  the  obli- 
gors "as  in  other  cases."  See  Ex  p.  Miller, 
1  Yerg.  436,  440. 

But  it  would  appear  that  the  remedy 
prescribed  by  the  later  act  was  not  exclusive 
of  the  summary  remedy  afforded  by  the  Act 
of  1817.    Patterson  v.  Stewart,  6  Yerg.  26. 

The  Act  of  1817  appears  to  have  been  in- 
corporated into  the  code  as  section  4447.  See 
.Allen  V.  Nelson,  7  Baxt.  343. 

It  has  been  held  that  before  the  passage  of 
the  Act  of  1817,  the  courts  of  Tennessee  had 
no  authority  to  enter  a  summary  decree 
against  the  sureties  on  an  injunction  bond. 
See  Ex  p.  Miller,  1  Yerg.  436,  441.  Never- 
theless, it  has  been  held  that  the  Act  of 
1817  did  not  confer  on  the  court  of  chancery 
a  power  which  it  did  not  already  possess,  the 
court  Baying  that  the  jurisdiction  to  enter 
a  summary  decree  against  the  sureties  on  an 
injunction  bond,  on  the  dissolution  of  an 
injunction,  is  incidental  to  the  proper  adju- 
dication in  that  court  of  the  rights  of  the 
parties  to  the  principal  suit.  See  Black  v. 
Caruthc-rs,  6  Humph.  87.  This  evidently 
was  the  view  taken  by  the  court  in  Henley 
V.  Cliborne,  3  Lea  213. 

The  Act  of  1817,  being  in  derogation  of 
the  common  law,  in  authorizing  a  summary 
mode  of  proceeding  against  one  not  directly 
a  party  to  the  suit,  must  be  strictly  con-' 
strued.  Patterson  v.  Stewart,  6  Yerg.  26. 
It  has,  therefore,  been  held  not  to  be  appli- 
cable to  a  case  in  which  an  injunction  has 
been  dissolved  and  the  suit  abated  by  the 
death  of  the  party  obtaining  the  injunction. 
Patterson  v.  Stewart,  6  Yerg.  26;  Garratt 
V.  Eliff.  4  Humph.  323. 

In  Black  v.  Caruthers,  6  Humph.  87,  it  was 
held  that  the  summary  remedy  prescribed 
by  the  statute,  being  cumulative  and  not 
exclusive  of  the  common-law  remedy  of  an 
action  on  the  bond,  the  omission  of  a  court 
on  dissolving  an  injunction  to  enter  a  decree 
in  the  injunction  suit  against  the  sureties 
on  the  injunction  bond,  did  not  preclude 
the  obligees  from  resorting  to  an  action  at 
law  thereon. 

Where  a  bill  for  an  injunction  has  been 
dismissed  for  want  of  jurisdiction  of  the 
cause,  it  has  been  held  to  be  error  for  the 
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court  to  enter  a  summary  decree  in  the  in- 
junction suit  against  the  sureties  on  the  in- 
junction bond.  Cartmell  v.  McClaren,  12 
Heisk.  41. 

In  Allen  v.  Nelson,  7  Baxt.  343,  it  was 
held  that  the  statutory  judgment  on  an  in- 
junction bond  created  automatically  by  the 
dissolution  of  an  injunction  could  not  be 
superseded,  since  to  supersede  such  a  judg- 
ment would  be  to  restore  the  injunction 
which  had  been  dissolved. 

On  a  reference  to  inquire  concerning  the 
damages  sustained  by  reason  of  an  injunction, 
the  sureties  on  the  injunction  bond  may  plead 
the  general  issue  or  avail  themselves  of  any 
other  defenses  which  they  would  have  been 
entitled  to  plead  to  an  action  at  law  on  the 
bond.  Henley  v.  Clibome,  3  Lea  213;  Smith 
V.  Ruohs,  68  S.  W.  1101. 

In  Horton  v.  Cope,  6  Lea  155,  and  Haynes 
V.  Lebanon  Second  Nat.  Bank,  106  Tenn.  425, 
61  S.  W.  775,  injunctions  restraining  the 
prosecution  of  actions  at  law  on  promis- 
iOTv  notes  were  dissolved.  The  court  held 
in  each  case  that  the  measure  of  damages 
that  should  be  decreed  against  the  obligors 
on  the  injunction  bonds,  in  the  absence  of 
proof  that  the  parties  who  sued  out  the  in- 
junctions had  become  insolvent  since  the 
filing  of  the  bill,  was  the  interest  and  costs. 

It  has  been  held  that  where  an  injunction 
enjoining  dispossession  proceedings  was  ob- 
tained, and  the  person  obtaining  tlie  injunc* 
tion  was  permitted  to  use  the  property  for 
a  period  of  time  fixed  by  a  decree  of  the 
court,  within  which  time  she  was  to  pay 
certain  notes,  she  and  her  sureties  were 
not  liable  for  damages  on  the  injimetion  bond 
until  after  the  expiration  of  the  period  al- 
lowed by   the  decree.     Smith  v.  Ruohs,   68 

S.  W.  lioi. 

Texas, 

An  act  of  the  legislature  of  Texas  of  Jan- 
uary 26,  1841,  provided  that  "every  bond 
executed  for  the  purpose  of  obtaining  an 
injunction  shall,  on  the  dissolution  of  the 
said  injunction,  have  the  force  and  effect 
of  a  judgment,"  etc.  See  Western  v.  Woods, 
1  Tex.  1;  Texas,  etc.  R.  Co.  v.  White,  67 
Tex.  129,  131.  In  the  case  first  cited,  where- 
in the  court  proceeded,  on  the  dissolution 
of  an  injunction,  to  enter  a  decree  against 
the  principal  and  the  sureties  on  the  injunc- 
tion bond,  this  action  was  held  not  to  give 
any  greater  validity  or  effect  to  the  judgm^it 
against  them  than  would  have  resulted  by 
the  operation  of  the  statute. 
-  The  statute  was  held  not  to  contravene 
the  constitution  of  the  then  Republic  of  Texas, 
by  denying  the  right  to  a  trial  by  jury  or 
any  other  right  secured  by  the  constitution. 
Janes  v.  Reynolds,  2  Tex.  250. 


A  later  statute,  known  as  the  Act  of  May 
13,  1846  (Pasch.  Dig.  art.  3935,  3936),  pro- 
vided in  article  3935  that  "upon  the  dis- 
solution of  an  injunction  either  in  whole  or 
in  part,  where  the  collection  of  money  has 
been  enjoined,  if  the  court  be  satisfied  that 
the  injunction  was  obtained  for  delay, 
damages  thereon  shall  be  assessed  by  the 
court  at  ten  per  cent  on  the  amount  released 
by  the  dissolution  of  the  injunction,  ex- 
clusive of  costs;  and  in  all  other  cases 
the  damages  shall  be  assessed  by  a  jury 
sworn  for  that  purpose;  if  neither  party  re- 
quire a  jury,  the  damages  may  be  assessed 
by  the  court."  Art.  3936  provided  as  fol- 
lows: "The  court,  shall  enter  an  interlocu- 
tory judgment,  or  a  decree,  according  to  the 
circumstances  of  the  case,  including  the  dam- 
ages assessed  as  aforesaid,  against  the  prin- 
cipal and  sureties  in  the  injunction  bond,'^ 
etc.  See  Texas,  etc.  R.  Co.  v.  White,  67  Tex. 
129.  The  statute  was  referred  to  in  Wright 
V.  Thomas,  6  Tex.  420,  ad  "the  164th  and 
155th  sections  of  tlie  Act  of  1846  (Hart.  Dig 
page  495)." 

A  statute  similar  to  article  3035  of  the  Act 
of  May  13,  1846,  was  referred  to  in  Carlin  v. 
Hudson,  12  Tex.  202,  62  Am.  Dec.  521,  as 
"Hart.  Dig.  art.  1602,"  while  an  act  similar 
to  article  3936  was  referred  to  in  Cook  v. 
De  la  Garza,  13  Tex.  431,  as  "Hart.  Dig. 
art.  1603." 

It  was  stated  in  Fall  v.  Ratliff,  10  Tex. 
291,  that  these  statutes  (Hart.  Dig.  art. 
1602  and  1603)  did  not  expressly  autjiorize 
the  entry  of  a  judgment  for  the  amount  of 
the  debt  enjoined,  but  were  to  be  construed 
as  equivalent  to  an  express  declaration  of 
sucli  authority. 

Article  3935,  supra,  so  far  as  it  related  io 
injunctions  restraining  the  collection  of 
mouey  judgments,  was  construed  to  contem- 
plate only  such  judgments  as  were  sought  to 
be  restrained  by  the  judgment  debtor  him- 
self, or  some  one  who  was  a  party  to  the  judg- 
ment. Carlin  v.  Hudson,  12  Tex.  202,  62 
Am.  Dec.  521;  Foster  v.  Shephard,  33  Tex. 
687;  Griffin  v.  Chadwick,  44  Tex.  409;  Fer- 
guson V.  Herring,  49  Tex.  126. 

Therefore,  where  the  plaintiff  in  a  suit  for 
an  injunction  to  restraii)  the  sale  of  lands  in 
execution  of  a  judgment  at  law  was  not  the 
judgment  debtor,  but  was  a  person  who  had 
previously  purchased  the  lands  from  the  judg- 
ment debtor,  and  the  evidence  showed  that  his 
purchase  thereof  was  fraudulent  as  to  tlie 
judgment  creditor,  it  was  held,  on  the  dis-so* 
lution  of  the  injunction,  to  be  error  for  the 
court  to  award  a  judgment  in  the  injunction 
suit  against  the  principal  and  the  sureties  on 
the  injunction  bond.  Carlin  v.  Hudson,  12 
Tex.  202,  62  Am.  Dec.  621.  The  remedy  has 
also  been  held  to  be  inappropriate  where  a 
wife,  who  was  a  stranger  to  a  judgment  at 
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law  a^inst  her  husband,  joined  with  her  hus- 
band in  a  suit  for  an  injunction  to  prevent  the 
sale  of  her  separate  property  to  satisfy  the 
judgment  against  the  husband,  and  the  in- 
junction was  dissolved.  Griffin  v.  Chadwick, 
44  Tex.  409.  And  where  a  judgment,  the  ex- 
ecution of  which  against  all  the  plaintiiTs  in 
an  injunction  suit  was  enjoined,  was  for  a 
debt  owing  by  one  of  the  plaintiffs  only,  on 
the  dissolution  of  the  injunction  it  was  held 
to  be  error  for  the  court  to  apply  the  sum- 
mary remedy  against  the  sureties  on  the 
injunction  bond  provided  by  this  statute. 
Foster  v.  Shephard,  33  Tex.  687. 

As  article  3935,  supra,  did  not  require  the 
court  to  award  damages  unless  "it  be  satis- 
fied that  the  injimction  was  obtained  only 
for  delay,"  it  was  held  that  a  judgment  of 
the  lower  court  refusing  to  award  such  dam* 
ages  could  not  be  disturbed  except  for  a 
manifest  error  or  mistake  of  the  law.  Fall 
v.  Ratliff,  10  Tex.  291. 

The  assessment  of  damages  might  be  simul- 
taneous with  the  dissolution  of  the  injunc- 
tion and,  when  assessed  by  the  court  "for 
want  of  probable  cause,"  judgment  therefor, 
it  was  held,  should  be  immediately  entered. 
See  Hammonds  v.  Belcher,  10  Tex.  271. 

In  Bedwell  v.  Thompson,  26  Tex.  Supp. 
247,  the  court  apparently  was  of  the  opinion 
that  article  3935  applied  to  money  judg- 
ments only,  for  it  held  that  a  case  in  which 
an  injunction  to  restrain  the  negotiation  of 
promissory  notes  was  granted  was  not  one 
in  wj^ich  the  "collection  of  money"  had  been 
enjoined,  within  the  meaning  of  the  statute. 

However,  it  was  held,  at  least  by  inference, 
thftt  the  statutory  remedy  might  be  applied 
in  other  cases,  for  it  was  held  that  where  an 
injunction  had  been  obtained  to  enjoin  some 
act  other  than  the  collection  of  monev,  the 
summary  remedy  afforded  by  the  statute  was 
not  exclusive  and  did  not  prevent  the  prose- 
cution of  an  action  at  law  on  the  bond,  for 
the  reason  that  "questions  of  difficulty  as  to 
the  damages  occasioned  by  the  injunction  may 
arise"  in  such  cases,  and  the  statute  con- 
tained no  express  or  implied  prohibiti(» 
thereof.  Hammonds  v.  Belcher,  10  Tex.  271. 
In  that  case  the  institution  of  an  independ- 
ent action  was,  therefore,  permitted  on  a 
bond  furnished  to  support  the  issuance  of  an 
injunction  restraining  a  party  to  the  suit 
from  using  and  carrying  on  a  ferry  estab- 
lished by  him. 

The  construction  placed  on  article  3986, 
supra,  was  that  a  judgment  might  be  en- 
tered in  the  principal  suit,  on  the  dissolu- 
tion of  an  injunction,  against  the  principal 
and  the  sureties  on  the  injunction  bond,  for 
the  amount  of  the  judgment  enjoined  and 
damages.  Fall  v.  Ratliff,  10  Tex.  291;  Cook 
V.  De  la  Garsa,  la  Tex.  431 ;  Pryor  v.  Em- 
erson, 22  Tex.  162.     See  also  Alexander  v. 


Baylor,  20  Tex.  560.  But  It  was  held  to  be 
error  for  the  court,  on  the  dissolution  of  an 
injunction,  to  enter  a  decree  in  the  injunc- 
tion suit  against  the  principal  and  the  sure- 
ties on  the  injunction  bond,  under  that  stat- 
ute, for  the  value,  as  estimated  by  the  sheriff, 
of  cotton  seized  by  him  in  the  execution  of 
a  judgment  at  law.  Ferguson  v.  Harring, 
49  Tex.  126. 

In  Bryan  v.  Budge,  10  Tex.  149,  it  appeared 
that  in  the  execution  of  a  money  judgment  a 
negro,  the  property  of  the  judgment  debtor, 
was  levied  on  by  a  sheriff,  but  escaped,  and 
an  execution  on  other  property  of  the  judg- 
ment debtor  was  subsequently  issued.  The 
levy  on  the  negro  having  been  quashed  and 
the  judgment  quashing  it  affirmed  on  appeal, 
it  was  held  to  be  error  for  the  court,  on  the 
dissolution  of  an  injunction  granted  to  re- 
strain further  attachments  of  property  of 
the  judgment  debtor  pending  the  said  appeal, 
to  enter  a  judgment  in  the  principal  suit 
against  the  principal  and  the  sureties  on 
the  injunction  bond  for  the  amount  of  the 
judgment  debt  and  ^osts. 

Under  a  subsequent  revision  of  the  stat- 
utes art.  3936  was  entirely  omitted  and  there- 
after it  was  held  to  be  error  for  a  court, 
after  the  revision  of  the  statutes,  to  enter 
such  a  decree  for  the  amount  of  the  judgment 
enjoined.  Texas,  etc.  R.  Co.  v.  White,  57 
Tex.  129;  Avery  v.  Stewart,  60  Tex.  154; 
Appleton  V.  Draughn,  11  Tex.  Civ.  App.  89, 
32  S.  W.  36;  Givens  v.  Delprat,  28  Tex.  Civ. 
App.  363,  67  S.  W.  424;  Dillard  v.  String- 
fellow,  50  Tex.  Civ.  App.  410,  111  S.  W.  769. 

In  Johnson  v.  Moore,  2  Willson  Civ.  Cas. 
Ct.  App.  §  210,  it  was  held  that  "under  the 
revised  statutes,  no  judgment  can  be  ren- 
dered against  the  principal  and  sureties  on  an 
injunction  bond  ...  on  dissolution  of 
the  injunction."  In  this  case  a  summary 
judgment  of  the  trial  court  against  the  sure* 
ties  on  an  injunction  bond  for  costs  of  the 
suit  was  reversed.  The  injunction  had  been 
granted  to  restrain  the  "collection  of  a  judg- 
ment." 

Article  3935  of  the  Act  of  May  13,  1846, 
was  re-enacted  as  follows:  "Upon  the  dis- 
solution of  an  injunction,  either  in  whole  or 
part,  on  final  hearing,  where  the  collection 
of  money  has  been  enjoined,  if  the  court  be 
satisfied  that  the  injunction  was  obtained 
only  for  delay,  damages  thereon  may  be  as- 
sessed by  the  court  at  ten  per  cent  on  the 
amount  released  by  the  dissolution  of  the 
injunction,  exclusive  of  costs."  See  Texas, 
etc.  R.  Co.  V.  White,  57  Tex.  129;  Fernandez 
V.  Casey,  77  Tex.  452,  14  S.  W.  149.  That 
statute  waa  referred  to  in  Sharp  v.  Schmidt, 
62  Tex.  263,  as  "R.  S.  art.  2894." 

It  is  necessary  that  a  bond  furnished  to 
support  the  issuance  of  an  injunction  con- 
form in  its  essentials  only  to  the  statutory 
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requirements,  in  order  to  subject  the  sure- 
ties thereon  to  the  summary  remedy  afforded 
by  the  statute  on  the  dissolution  of  the  in- 
jmiction.    See  Janes  v.  Reynolds,  2  Tex.  250. 

Therefore,  where  the  conditions  of  the 
bond  are  leM  onerous  than  those  prescribed 
l»y  the  statute,  the  sureties  thereon  may  be 
subjected  to  the  summary  remedy  provided 
by  the  statute.  Thus,  where  the  bond  fur- 
nished is  for  a  sum  smaller  than  the  amount 
of  the  judgment  enjoined  instead  of  for  double 
the  amount  thereof,  as  required  by  the  stat- 
ute, the  sureties  should  not  be  heard  to  com- 
plain of  a  summary  decree  for  the  amount 
of  the  bond  actually  furnished  entered  against 
them  under  the  authority  of  the  statute. 
Miller  v.  Clements,  64  Tex.  351.  But, 
where  there  has  been  a  departure  from  the 
conditions  prescribed  by  the  statute,  if  the 
effect  of  such  departure  has  been  to  make 
the  conditions  of  the  bond  more  onerous  than 
would  be  the  case  had  the  statute  been  com- 
plied with,  the  statute  does  not  operate 
against  the  sureties.  Janes  v.  Keynolds,  2 
Tex.  250;  Hanks  v.  Boston,  5  Tex.  103. 

In  the  case  first  cited  in  denying  the  r^ht 
to  the  statutory  remedy  the  court  said:  "It 
is  not  neoesaary,  however,  to  the  validity 
of  any  bond  that  the  terms  of  the  statute 
should  be  literally  pursued.  An  essential 
conformity  is  all  that  can  be  required.  On 
examination  of  such  of  the  adjudged  cases 
as  have  been  accessible,  where  summary  judg- 


as  "practically  parties  to  the  suit,  and  liable 
to  have  any  judgment  rendered  against  them 
which  was  authorized  by  the  pleadings  and 
proof,  at  least  to  the  extent  of  their  bond." 
Sharp  V.  Schmidt,  62  Tex.  263;  Coates  v. 
Caldwell,  71  Tex.  19,  8  S.  W.  922,  10  Am. 
St.  Rep,  725;  Smith  v.  Wilson,  18  Tex.  Civ. 
App.  24,  44  S.  W.  556. 

Such  proceedings  were  had  in  the  following 
cases  without  a  jury,  but  it  does  not  appear 
from  the  reports  thereof  whether  jury  trials 
were  waived :  Avery  v.  Stewart,  60  Tex.  164 ; 
Sharp  V.  Schmidt,  62  Tex.  263 ;  Broussard  v. 
Lawson,  58'  Tex.  Civ.  App.  415,  124  S.  W. 
712. 

While  the  court  in  Avery  v.  Stewart,  6(\ 
Tex.  154,  asserted  the  jurisdiction  to  «iter 
a  decree  in  the  principal  suit  against  the* 
sureties  on  an  injunction  bond  on  proper 
pleadings  and  proof  therein,  in  that  case  it 
affirmed  the  decision  of  the  lower  court  which 
refused  to  enter  such  a  decree,  either  for 
the  amount  of  the  judgment  enjoined  or  for 
the  ten  per  cent  damages  authorized  by  the 
statute. 

Where  a  part  only  of  the  property  seized 
by  "a  sheriff  in  execution  of  a  judgment  is 
Eubject  to  execution,  the  measure  of  the 
damages  which  may  be  adjudged  against  the 
sureties  on  an  injunction  bond  on  proper 
pleadings  in  reconvention  and  proof  in  the 
injunction  suit,  is  the  value  of  the  property 
subject  to  execution.     Coates  v.  Caldwell,  71 


meats  were  rendered  or  moved  for  on  statu-  ^  Tex.  19.  8  S.  W.  922,  10  Am.  St.  Rep.  725 
tory  bonds,  it  appears  that  they  were  en-  I      In    Robertson    v.    Schneider,    1    Tex.    Civ. 


tered  on  such  bonds  only  as  in  their  condi 
tions  pursued  substantially  the  requisitions 
of  the  statute.  These  obligations,  in  all  tlie 
cases  examined,  differ  from  that  of  the  plain- 
tiffs in  error  in  this,  that  the  stipulations 
were  for  only  some  of  the  conditions  enjoined 
by  the  statute,  whereas  the  covenants  here 
are  more  onerous  than  those  required  by 
the  law." 

In  Wright  v.  Thomas,  6  Tex.  420,  it  was 
held  that  after  a  final  decree  dismissing  a 
bill  in  equity  for  want  of  prosecution,  and 
dissolving  an  injunction,  it  was  error  for 
the  court  to  hear  a  motion  for  a  decree 
at^ainst  the  principal  and  the  sureties  on  the 
injunction  bond,  and  to  award  such  a  decree, 
without  first  reinstating  the  case  and  afford- 
ing the  obligors  on  the  bond  a  hearing  on 
the  merits. 

The  courts  of  Texas,  inasmuch  as  they  have 
combiued  law  and  equity  jurisdiction,  may,  on 
pleadings'  in  reconvention  and  proof  in  the 
injunction  suit,  enter  a  decree  therein  against 
the  sureties  on  an  injunction  bond,  to  the 
limit  of  the  penalty  of  the  bond,  on  the  dis- 
solution of  an  injunction.  Sharp  v.  Schmidt, 
62  Tex.  263.  And  see  Texas,  etc.  R.  Co.  v. 
White,  57  Tex.  129.  And  the  sureties  do  not 
seem  to  be  entitled  to  a  notice  of  the  pro- 
ceedings against  them,  as  they  are  regarded 


App.  408,  20  S.  W.  1129,  it  was  held  that 
on  pleadings  and  proof  in  an  injunction  suit, 
a  summary  judgment  against  the  sureties 
on  an  injunction  bond  for  the  amount  of  a 
judgment  the  execution  of  which  has  been 
joined  by  a  stranger  thereto,  may  not  be 
recovered  in  the  absence  of  an  allegation 
in  the  pleadings  of  damage  or  injury  caused 
by  the  injunction. 

The  dismissal  of  an  injunction  suit  by  the 
party  obtaining  the  injunction  does  not  dis- 
miss a  plea  in  reconvention  for  judgment  on 
the  injunction  bond.  Smith  v.  Wilson,  18 
Tex.  Civ.  App.  24,  44  S.  W.  566. 

The  fact  that  the  jurisdiction  of  the  court 
is  limited  to  hearing  causes  in  which  the 
amount  involved  is  smaller  than  the  amount 
claimed  in  reconvention  as  damages  against 
the  sureties  on  an  injunction  bond  on  the 
dissolution  of  an  injunction,  does  not  oust 
the  court  of  jurisdiction  to  enter  a  judgment 
against  the  sureties  for  the  amount  claimed. 
Smith  V.  Wilson,  18  Tex.  Civ.  App.  24,  44 
S.  W.  666. 

Vermont. 

In  apparently  the  only  case  in  Vermont  in 
which  a  judicial  declaration  has  been  made 
as  to  the  liability  of  the  sureties  on  an  injunc- 
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tion  bond  to  a  summary  decree  in  the  prin- 
cipal suit  on  the  dissolution  of  an  injunction, 
it  was  said  by  way  of  dictum  that  the  courts 
have  no  such  jurisdiction,  and  that  the  par- 
ties should  be  left  to  sue  at  law  on  the  bond. 
Sturgis  V.  Knapp,  33  Vt.  486,  622. 
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Mississippi  Supreme  Court — October  15,  1917. 
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Judgments  —  Res  Judicata  —  Identity 
of  Canse  of  Action. 

To  sustain  a  plea  of  res  ad  judicata,  the 
evidence  must  show  that  the  cause  of  action 
is  the  same. 

8an&e. 

An  action  for  permanent  total  disability, 
in  which  it  was  determined  that  the  plain- 
tiff was  not  totally  disabled,  and  was  acting 
as  a  justice  of  the  peace,  is  not  a  bar  to  a  lat- 
er action  for  disability  at  a  later  date  when 
he  was  not  acting  as  a  justice,  and  the  in- 
firmities were  the  same,  except  that  they  had 
grown  worse. 

Accident     Insurance     ^     **TotaI     Dia- 
ability"  —  What   Conatitiites. 

The  fact  that  an  insured  resigned  his  office 
of  justice  of  the  peace  should  not  defeat  his 
claim  or  impeacli  his  testimony  as  to  perma- 
nent disability;  it  being  his  right  as  well 
as  his  duty  to  resign  if  he  could  not  perform 
the  main  duties  of  the  office. 

[See  note  at  end  of  this  case.] 

Same. 

A  policy,  giving  half  the  total  insurance 
for  the  loss  of  an  eye  with  "the  option  to 
continue  this  covenant  in  force  till  death" 
when  the  other  half  will  l3e  paid,  does  not 
convert  the  remainder  into  an  oi-dinary  life 
policy  and  prevent  recovery  for  further  ac- 
cidents. 

[See  note  at  end  of  this  case.] 

Insurance    —    Conatitntlon    of    Policy 
against  Inanrer. 

Policies  will  be  construed  most  strongly 
against  the  company  and  in  favor  of  the  in- 
sured. 

'Accident  Insnramce  —  Permanent  Dis- 
ability -~  Effect  of  Previous  Injury. 
V^"he^e  insured  receives  indemnity  for  loss 
of  an  eye  and  broken  leg,  he  may  still  recover 
for  permanent  disability,  although  the  lost 
eye  and  broken  leg  contribute  to  the  perma- 
nent disability. 


Health   Insurance   —   OoaAiot  betweos 
Policy  and  By-law. 

Whore  a  health  policy  provided  that  indem* 
nity  should  be  paid  "in  one  sum,"  and' a  by- 
law provided  for  payment  "in  ten  annual  in- 
stalments," the  policy  will  prevail,  if  it  is 
within  the  power  of  the  association  under  its 
charter  or  articles  of  organization. 

Accident  Insurance  <^  Permanent  Dis- 
abiUty. 

An  insured  advanced  in  years,  practically 
blind,  lame,  and  a  paralytic,  is  held  to  be 
permanently  disabled  under  an  insurance 
policy. 

Appeal  from  Circuit  Court,  Yazoo  county: 
Potter,  Judge. 

Action  by  J.  D.  Bunch,  plaintiff,  against 
Eminent  Household  of  Columbian  Woodmen, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Affibmed. 

[514]  Appellant,  a  fraternal  insurance 
company,  prosecutes  this  appeal  from  a  judg- 
ment rendered  by  the  circuit  court  of  Yazoo 
county  in  favor  of  J.  D.  Bunch,  appellee,  in 
the  sum  of  two  thousand  three  hundred 
dollars.  The  action  was  based  upon  a  com- 
bination life,  health,  and  accident  insurance 
policy  or  "covenant"  issued  April,  1906,  the 
value  of  which  accumulated  in  accordance 
with  its  age,  but  in  this  case  conceded  to 
give  appellee  protection  in  the  total  sum  of 
five  thousand  dollars.  The  covenant  con- 
tains several  provisions  insuring  the  "guest," 
as  the  member  is  denominated,  against  acci- 
dent and  permanent  disability,  the  more  im- 
portant provisions  being  as  follows: 

"On  satisfactory  proof  of  total  and  perma- 
nent disability  at  any  age,  this  guest  shall 
have  the  option  to  receive  the  value  of  this 
covenant  at  the  time  of  such  disability,  in 
one  sum,  or  in  five,  or  ten,  equal  annual  in- 
stallments. Old  age  shall  be  cause  of  dis- 
ability after  seventy. 

"In  event  of  loss  of  one  hand,  one  foot  or 
one  eye,  this  guest  shall  have  the  option  to 
accept  one-half  the  value  of  this  covenant 
at  the  time  of  such  loss,  in  one  sum  or  in 
five  equal  annual  installments,  and  shall 
further  have  the  option  to  continue  this 
covenant  in  force  till  death,  in  which  case 
the  additional  half  of  the  same  will  be  paid 
with  its  further  accumulation. 

"In  event  of  broken  arm  or  broken  leg 
after  this  covenant  has  accumulateld  its  full 
denomination,  this  guest  shall  receive  two 
hundred  dollars,  or  at  an  earlier  date,  the 
same  percentage  of  the  value  of  the  covenant 
as  this  sum  would  be  of  its  full  cumulative 
denomination." 

Mr.  Bunch,  a  farmer  by  occupation,  ap- 
pears to  have  been  in  good  health  at  the  time 
the  policy  was  issued  to  him  and  paid  all 
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premiums  and  assessQients  required,  but  be- 
ginning in  the  year  1910  he  became  the  sub- 
ject of  [515]  a  series  of  miBfortunes  and  ill* 
ness.  According  to  the  proof,  in  the  year 
1^10  he  suffered  a  stroke  of  paralysis,  and 
from  the  effects  of  this  he  partially  recovered, 
and  for  this  he  made  no  claim  under  his 
policy.  In  1912  he  fell  and  stuck  a  hay  wire 
in  his  left  eye,  and  from  this  accident  he 
lost  the  use  of  his  left  eye,  and  in  fact  the 
eyeball  had  to  be  removed.  For  this  injury- 
appellee,  under  the  terms  of  his  policy,  col- 
lected two  thousand  five  hundred  dollars, 
or  one-half,  in  one  sum.  Soon  after  the  in- 
jury to  the  eye,  appellee  broke  his  left  arm 
near  the  wrist,  and  subsequently  was  thrown 
from  his  horse  and  had  his  right  hip  frac- 
tured. Mr.  Bunch  claims  that  his  physician 
advised  that  he  would  recover,  and  for  this 
reason  he  put  in  a  claim  for  a  brokeA  leg 
and  received  under  his  policy  two  hundred 
dollars  therefor.  In  September,  1915,  appel- 
lee instituted  a  suit  in  the  circuit  court 
claiming  permanent  disability  under  the 
terms  of  his  covenant  and  asked  judgment 
on  the  policy  for  the  balance  of  two  thou- 
sand three  hundred  dollars.  Issue  was  joined 
in  this  case,  and  upon  trial  of  the  cause  in 
November,  1915,  there  was  d  peremptory 
instruction  in  favor  of  the  defendant  based 
largely  upon  the  theory  that  plaintiff  at 
that  time  was  holding  the  office  of  justice  of 
the  peace  and  able  to  attend  at  least  to  a 
part  of  the  duties  of  his  office.  Judgment 
was  entered  for  the  defendant  in  said  suit, 
but  in  March,  1916,  plaintiff,  having  resigned 
his  office  of  justice  of  the  peace,  instituted 
another  action  against  appellant,  claiming 
total  and  permanent  disability,  and  this  ac- 
tion is  the  one  now  before  the  court.  A  de- 
murrer to  the  declaration  was  overruied,  and 
thereupon  the  defendant  interposed  the  plea 
of  rea  adjndioata,  in  addition  to  other  pleas 
denying  liability.  Upon  the  trial  of  this 
second  suit  the  evidence  for  the  plaintiff 
stands  undisputed.  The  defendant  intro- 
duced the  record  of  the  first  trial  upon  the  ■ 
issue  of  rea  adjudicata  and  earnestly  con- 
tends that  the  present  action  is  barred.  There 
was  a  verdict  and  judgment  in  favoi'  of  the 
plaintiff,  from  which  this  appeal  is  prose- 
cuted. The  first  assignment  challenges 
[518]  the  court's  action  in  overruling  the 
demurrer  to  plaintiff's  declaration  and  pre- 
sents for  interpretation  the  covenant  sued 
on.  Counsel  for  appellant  construe  the  clause 
in  reference  to  the  loss  of  an  eye  as  meaning 
that  the  insured  would  have  the  option  to 
accept  two  thousand  five  hundred  dollars 
cash  and  end  the  contract  absolutely,  or  he 
may  continue  the  contract  in  the  interest  of 
his  family  for  the  full  value  of  his  policy, 
or  he  may  accept  one-half  the  amount  of  the 
policy  and  elect  to  continue  the  contract  for 


a  like  sum  for  the  protection  of  his  family, 
but  in  this  latter  event  he  is  required  lo  con- 
tinue the  policy  "until  death."  Counsel  for 
appellee  challenge  this  construction  of  the 
covenant  sued  on  and  contend  that  the  pay- 
ment of  two  thousand  five  hundred  dollars  for 
the  loss  of  an  eye  merely  reduced  the  accu- 
mulated value  of  the  covenant,  and  when 
plaintiff  elected  to  continue  the  policy  in 
force  until  his  death  the  contract  was  kept 
alive  in  all  of  its  terms  and  provisions,  and 
accordingly  the  other  important  provisions 
of  the  policy,  including  the  insurance  for 
total  disability,  could  be  relied  upon. 

It  is  also  contended  by  counsel  for  appel- 
lant that  the  plea  of  res  adjudioata  should 
have  been  sustained.  It  is  further  contended 
that  under  the  by-laws  in-  force  at  the  time 
the  policy  was  issued  the  plaintiff  could  only 
recover  one-tenth  of  the  amount  sued  on  be- 
cause payment  must  be  in  ten  equal  annual 
installments.  The  by-law  relied  upon  seems 
to  be  the  following: 

"On  satisfactory  proof  of  total  and  perma- 
nent disability  at  any  age,  this  guest  shall 
receive  the  value  of  this  covenant  at  the 
time,  of  such  disability  in  ten  equal  annual 
installments." 

The  point  is  also  made  that  because  the 
condition  of  total  disability  resulted  from 
injuries  for  which  the  appellant  has  dis- 
charged its  liability  by  payment^  no  recovery 
could  now  be  had  for  these  resultant,  perma- 
nent injuries. 

Oamphell  d  Campbell,  B,  L,  Broum  and  J. 
A.  Teat  for  appellant. 

ffblmes  d  HolmeB  and  Barbour  d  Henry 
for  appellee. 

[517]  Stevens,  J.,  (after  stating  the 
facts). — ^The  strongest  point  made  for  appel- 
lant on  this  appeal  is  presented  on  the  plea 
of  res  adjudioata.  The  first  action  was  upon 
the  same  policy  of  insurance  and  between  the 
same  parties.  To  sustain  this  plea,  however, 
the  testimony  must  show  that  the  cause  of 
action  is  the  same. 

In  the  former  suit  plaintiff  alleges  as  his 
cause  of  action  told  and  permanent  disabili- 
ty at  the  time  the  declaration  was  filed.  In 
the  present  suit  plaintiff  relies  upon  total 
and  permanent  disability  at  a  later  period. 
It  appears  that  plaintiff  relied  in  his  first 
action  upon  total  disability  existing  in 
April,  1915.  In  the  second  suit,  the  present 
action,  the  disability  relied  upon  is  said  to 
have  existed  in  December,  1915.  The  judg- 
ment entered  by  the  trial  court  in  the  first 
suit  certifies  conclusively  that  plaintiff  at 
that  time  was  not  totally  and  permanently 
disabled.  There  was  no  appeal  from  that 
judgment,  and  the  parties  are,  of  course, 
bound  by  it.     But  if  there  was  no  total  and 
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permanent  disability  at  the  time  the  first 
declaration  was  filed,  this  fact,  conclusively 
adjudicated  by  the  court,  did  not  preclude 
the  plaintiff  from  thereafter  instituting  a 
suit  upon  his  covenant  whenever  the  condi- 
tion of  permanent  and  total  disability  did 
exist  and  could  be  proven.  The  evidence  up- 
on the  second  trial  is  not  contradicted,  and 
this  evidence  by  the  verdict  of  the  jury  shows 
that  the  plaintiff  at  that  time  was  totally 
and  permanently  disabled.  It  is  true  that 
the  testimony  in  the  second  trial  is  striking- 
ly similar  to  that  offered  upon  the  first  trial. 
The  plaintiff,  w^hen  upon  the  witness  stand 
each  time,  was  required  to  detail  the  history 
of  his  troubles  and  to  describe  his  pain  and 
weaknesses.  We  have  examined  [618]  and 
compared  the  testimony  of  the  plaintiff  up- 
on the  two  occasions.  Plaintiff,  upon  the 
second  trial,  does  not  rely  upon  a  new  acci* 
dent  or  pronounced  injury,  but  he  does  state 
in  a  general  way  that  the  use  of  his  right 
eye,  through  sympathy  and  strain,  was  grow- 
ing worse  all  the  time,  and  that  he  could 
not  see  very  well.  He  states  in  a  general 
way  that  the  result  of  his  former  paralysis 
and  the  lingering  effects  of  his  several  in- 
juries were  aggravated  by  time  and  age,  and 
that  his  condition  when  testifying  the  second 
time  was  "worse"  than  it  had  been;  that  on 
account  of  being  unable  to  attend  to  the 
duties  of  justice  of  the  peace,  he  resigned 
the  office  and  another  was  elected  in  his  place. 
Counsel  lay  much  emphasis  upon  the  fact 
that  Mr.  Bunch  filled  the  ancient  and  honor- 
able office  of  justice  of  the  peace  and  volun- 
tarily resigned  his  office.  The  proof  on  the 
first  trial  showed  that  Mr.  Bunch  could  not 
then  perform  and  attend  to  all  the  duties 
of  a  justice  of  the  peace,  but  only  took  affi- 
davits and  made  suits  returnable  before  an- 
other justice. 

The  fact  that  the  plaintiff  resigned  this 
office,  in  our  judgment,  should  not  discount 
his  claim  or  impeach  his  testimony.  If  his 
physical  condition  was  such  that  he  could 
not  perform  in  the  main  the  duties  imposed 
by  law,  then  he  was  not  only  justified  in 
resigning,  but  it  was  his  duty  so  to  do.  With 
tiiC  little  emoluments  of  this  office  cut  off, 
plaintiff  was  left  absolutely  without  an  oc- 
cupation, trade,  or  profession.  He  could 
do  no  farm  labor,  and  according  to  the  proof, 
he  could  not  earn  a  livelihood  at  any  kind  of 
work,  physical,  mental,  or  clerical.  Unfor- 
tunately he  is  a  man  of  limited  education, 
with  no  previous  experience  in  doing  clerical 
work.  The  proof  on  the  second  trial  in  this 
regard  seems  stronger  than  that  taken  upon 
the  first  trial.  Without,  then,  entering  furth- 
er into  the  details  of  the  testimony,  we  feel 
justified  in  concluding  th&t  the  plea  of  res 
adjudiccUa  was  not  an  absolute  bar  to  a  re- 
covery in  the  present  suit. 


There  is  no  merit  in  the  contention  that 
the  plaintiff  has  no  cause  of  action  because 
he  collected  one-half  [619]  of  the  policy  for 
the  loss  of  an  eye.  The  clauses  of  the  policy 
conferring  this  right  of  recovery  for  the  loss 
of  an  eye  and  the  right  to  recover  for  total 
disability  constitute  separate  and  valuable 
provisions  and  rights.  The  policy  should  not 
be  so  construed  as  to  nullify  one  of  these 
clauses  simply  because  plaintiff  relied  upon 
the  other.  Upon  the  argument  of  counsel 
for  appellant,  when  plaintiff  collected  for  the 
loss  of  one  eye  the  policy  ceased  to  be  an 
accident  and  health  policy,  but  became  merely 
a  life  insurance  policy.  It  is  elementary  that 
contracts  of  this  character  should  be  con- 
strued most  strongly  against  the  company 
and  in  favor  of  the  insured. 

Closely  connected  with  this  argument  is 
the  additional  contention  that  the  total  dis- 
ability here  relied  upon  is  the  result  of  in- 
juries for  which  plaintiff  had  been  paid  and 
for  which  he  has  executed  to  the  company 
a  full  acquittance.  There  is  no  merit  in  this 
contention.  The  several  injuries  for  which 
plaintiff  was  paid,  and  which  are  covered  by 
the  express  terms  of  the  policy,  conspire  with 
the  other  weaknesses  of  the  plaintiff  in  pro 
ducing  the. total  disability,  and  so  it  is  that 
the  result  here  complained  of  is  the  concur- 
rence of  those  things  covered  and  those  which 
are  not  covered  by  the  policy.  As  an  illustra- 
tion, the  total  loss  of  the  left  eye  gave  the 
plaintiff  the  right  to  recover  one-half  of  the 
policy,  and  for  this  he  was  fully  paid.  The 
loss  of  this  eye,  however,  is  a  contributing 
cause  in  producing  total  disability.  A  simi- 
lar question  was  before  the  court  in  the  case 
of  Anderson  v.  i£tna  L.  Ins.  Co.  76  N.  H. 
375,  74  Atl.  1051,  28  L.R.A.(N.S.)  730.  The 
court  in  that  case,  interpreting  a  policy  simi- 
lar to  the  one  here  sued  on,  reached  the  con- 
clusion that  the  payment  of  the  amount 
agreed  upon  for  the  accidental  loss  of  a  limb 
did  not  release  the  company  from  its  agree- 
ment  to  pay  the  stipulated  indemnity  in 
event  of  total  disability.  likewise  in  the 
case  of  Hart  v.  National  Masonic  Accident 
Assoc.  105  la.  717,  75  N.  W.  508,  the  result 
reached'  by  the  court  on  this  point  is  well 
stated  by^  the  syllabus  as  follows : 

"The  weekly  indemnity  for  loss  of  time 
and  the  indemnity  for  loss  of  a  foot  provided 
in  a  certificate  of  [620]  accident  insurance 
may  both  be  recovered,  although  they  result 
from  the  same  accident,  if  the  total  indemni- 
ty does  not  exceed  the  limit  fixed  by  the 
terms  of  the -contract." 

Any  other  construction  would  destroy  the 
value  of  the  present  covenant.  A  contrary 
view  would  lead  to  the  position  that  the  hap- 
pening of  an  accident  which  matures  a  small 
indemnity  would  take  away  the  insuretl's 
right  to  a  much  greater   indemnity   which 
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would  ultimately  accrue  to  the  plaintiff  but 
for  the  happening  of  the  lesser  injury  and 
payment  therefor.  The  contract  does  not  so 
provide.  Its  very  purpose  was  to  indemnify 
the  insured  for  more  possible  losses  than  one, 
in  no  event  to  exceed  the  full  amount  of  five 
thousand  dollars.  This  untenable  position 
needs  no  further  discussion. 

Is  the  covenant  issued  to  Mr.  Bunch  and 
providing  for  payment  "in  one  sum"  to  pre- 
vail over  the  by-law  which  provides  for  pay- 
ment "in  ten  equal  annual  installments?" 
In  our  opinion  die  policy  must  prevail.  If 
there  is  a  conflict  between  the  policy  and  the 
by-law  and  the  policy  as  issued  is  within  the 
power  of  the  association  under  its  charter 
or  articles  of  organization,  the  policy  must 
prevail.  McCoy  v.  Northwestern  Mut.  Relief 
Assoc.  92  Wis.  577,  66  N.  W.  697,  47  L.R.A. 
CSl,  and  the  authorities  cited  in  the  footnote. 
There  is  material  difference  in  the  financial 
worth  of  a  policy,  the  proceeds  of  which  are  to 
be  paid  in  one  lump  sum,  and  a  policy  which 
is  to  be  paid  in  ten  equal  annual  installments. 
The  difference  in  value  between  the  two  con- 
tracts needs  no  demonstration.  In  the  pres- 
ent case  the  covenant  was  issued  by  the  "Emi- 
nent Household,"  the  supreme  authority. 
Under  the  plan  and  general  purposes  of  the 
appellant  organization  it  could  hardly  be  said 
that  the  policy  as  issued  was  beyond  the 
power  of  the  society.  The  contract  then  as 
issued  and  accepted  should  be  binding  upon 
the  company.  It  is  conceded  that  there  is 
here  no  demand  above  the  maximum  amount 
stipulated  for  in  the  policy.  The  plaintiff 
has  duly  credited  the  partial  [521  ]  payments 
for  the  loss  of  his  eye  and  the  fracture  of 
his  leg,  and  now  sues  for  the  difference. 

According  to  the  undisputed  proof,  Mr. 
Bunch  is  now  in  advancing  years  and  finds 
himself  practically  blind,  a  paralytic,  and  a 
cripple,  and  we  believe  the  proof  shows  that 
he  has  brought  himself  squarely  within  the 
tirrms  of  his  contract,  and  we  see  no  reason 
to  disturb  the  judgment  of  the  learned  cir- 
ruit  court. 

Affirmed. 


NOTE. 

CoAstmotlon     of     *^otal      Disability*' 
Clavso  in  Aooittont  Insnraaoe  Polioy. 

General   Rule,   113. 
Permanent  Disability,  114. 
Death  of  Insured,  114. 


General  Bule. 

The  recent  cases  are  in  accord  with  the 
general  rule  enunciated  in  Order  of  United 
Commercial  Travelers  v.  Barnes,  72  Kan  293, 
Ann.  Cas.  1918C.— 8. 


7  Ann.  Cas.  809,  and  Industrial  Mut.  Indem- 
nity Co.  V.  Hawkins,  94  Ark.  417,  21  Ann. 
Cas.  1029,  that  the  term  "total  disability" 
as  used  in  an  accident  insurance  policy, 
means  an  inability  to  perform  all  the  duties 
necessary  to  the  practical  prosecution  of  tlie 
vocation  or  business  of  the  insured,  disre- 
garding all  trivial  acts  which  are  not  ma- 
tf.rial  to  the  prosecution  thereof  but  which 
are  merely  incidental  thereto.  Brotherhood 
of  Locomotive  Firemen,  etc.  v.  Aday,  97  Ark. 
425,  134  S.  W.  928;  Whitton  v.  American 
Nat.  Ins.  Co.  17  Ga.  App.  525,  87  S.  E.  827 , 
Davis  V.  Midland  Casualty  Co.  190  111.  App. 
338:  Kelly  v.  Supreme  Ct.  etc.  195  111.  App. 
601;  Workingmcn's  Mut.  Protective  Assoc. 
V.  Roos  (Ind.)  113  N.  E.  760;  American  Lia- 
bility Co.  V.  Bowman  (Ind.)  114  N.  E.  992; 
Metropolitan  Casualty  Ins.  Co.  v.  Cato,  113 
Miss.  283,  74  So.  114;  Bachman  v.  Travelers' 
Ins.  Co.  (N.  H.)  97  Atl.  223;  Buckner  v. 
Jefferson  Standard  L.  Ins.  Co.  172  N.  C.  702, 

90  S.  E.  897;  Continental  Casualty  Co.  v. 
Wynne,  36  Okla.  325,  129  Pac.  16;  Taylor  v. 
Southern  States  L.  Ins.  Co.  106  S.  C.  350, 

91  S.  E.  326,  L.R.A.1917C  910;  Fidelity,  etc. 
Co.  V.  Joiner  (Tex.)  178  S.  W.  806;  Common- 
wealth Bonding,  etc.  Ins.  Co.  v.  Bryant 
(Tex.)  186  S.  W.  979;  North  America  Ace. 
Ins.  Co.  V.  Miller  (Tex.)  193  S.  W.  750; 
Mitchell  V.  New  York  Fidelity,  etc.  Co.  37 
Ont.  L.  Rep.  335. 

In  Continental  Casualty  Co.  v.  Wynne, 
supra,  the  policy  under  consideration  indem- 
nified against  "injurj'  which  causes  at  once 
total  and  continuous  inability  to  engage  in 
any  occupation."  The  court  held  that  total 
disability  exists  when  the  Insured  is  un- 
able to  do  substantially  all  the  work  con- 
nected with  his  occupation  even  though  he 
performs  occasional  trivial  acts  incidental 
to  his  occupation. 

In  Brotherliood  of  Locomotive  Firemen, 
etc.  V.  Aday,  97  Ark.  425,  134  S.  W.  928,  the 
court  in  defining  "total  disability"  said: 
"The  testimony  shows  that  appellant  was  a 
locomotive  fireman  and  engaged  in  the  rail- 
road service;  that  he  took  this  beneficiary 
certificate  to  indemnify  him  in  case  of  loss 
of  time  and  wages  occasioned  by  injury 
from  the  hazard  of  his  employment  or  the  dis- 
eases specified  in  the  contract  that  might 
destroy  his  ability  to  continue  therein.  The 
undisputed  evidence  shows  that  because  of 
this  permanent  paralysis  of  his  hand  he  is 
no  longer  able  to  perform  any  railroad  or 
train  service  whatever,  and  has  been  com- 
pelled to  retire  from  such  service  because  of 
said  injury.  It  incapacitated  him,  not  only 
from  some  of  the  duties  incident  to  his  serv- 
ice in  some  lines  of  railroad  employment,  but 
from  the  performance  of  all  the  duties  of 
every  kind  in  that  service — ^the  only  one  to 
which  he  was  trained  and  accustomed,  and 
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in  which  he  was  employed  at  the  time  of  tak- 
ing membership  in  this  brotherhood,  whose 
purpose  was  to  protect  him  while  engaged  in 
such  service.  It  was  evidently  the  intention 
of  the  parties  to  protect  the  beneficiary  and 
permit  him  to  recover  the  full  amount  of  his 
certificate  upon  the  occurrence  of  any  one  of 
the  causes  specified  when  it  permanently  and 
entirely  incapacitated  him  from  all  service  of 
any  kind  whatever  in  the  railroad  employ- 
ment." 

In  Buckner  v.  Jefferson  Standard  L.  Ins. 
Co.  172  N.  0.  762,  90  S.  E.  897,  however,  a 
broader  meaning  was  given  to  the  phrase 
''any  and  all  gainful  occupations,"  the  court 
holding  that  a  railroad  fireman  although  so 
injured  as  to  be  unable  to  work  as  a  fireman 
on  account  of  the  loss  of  a  hand  could  not 
recover  as  he  was  not  "wholly"  disabled. 

Permanent  DiaaJHlity, 

In  two  recent  cases  the  courts  have  had  oc- 
casion to  construe  the  term  ''total  disabili- 
ty" as  used  in  a  benefit  certificate  and  as 
limited  or  defined  with  respect  to  the  perma- 
nent causes  through  which  it  should  arise, 
no  direct  reference  being  made  to  occupation, 
business  or  vocation.  Thus,  in  Convery  v. 
Brotherhood  of  R.  Trainmen,  190  111.  App. 
479,  it  appeared  that  a  section  of  the  con- 
stitution and  by-laws  of  the  insurer  provided 
what  in  certain  instances  should  be  considered 
"total  disability"  of  a  member.  The  insured 
sustained  an  injury  which  totally  disabled 
him  from  performing  the  duties  necessary  to 
his  calling,  the  injury  not  being  one  of  those 
specified  in  the  by-laws.  The  court  held 
that  he  was  entitled  to  recover  for  total  dis- 
ability. The  section  in  question  read  as  fol- 
low :  "Any  beneficiary  member  in  good  stand- 
ing who  shall  suffer  the  amputation  or  sev- 
erance of  an  entire  hand  at  or  above  the 
wrist  joint,  or  who  shall  suffer  the  ampu- 
tation or  severance  of  an  entire  foot  at  or 
above  the  ankle  joint,  or  who  shall  suffer  the 
comnletc  and  permanent  loss  of  sight  of  both 
eyes,  shall  be  considered  totally  and  perma- 
nently disabled  and  shall  thereby  be  entitled 
to  receive,  upon  furnishing  sufficient  and 
satisfactory  proofs  of  such  total  and  perma- 
nent disability,  the  full  amount  of  his  bene- 
ficiary certificate,  but  not  otherwise."  The 
court  said:  "It  is  insisted  that  section  68 
defines  wliat  shall  be  a  total  and  permanent 
disability  and  that  it  excludes  all  liability 
for  any  other  kind  of  permanent  disability 
than  that  enumerated  therein,  no  matter  how 
total  and  complete  it  may  be.  We  do  not 
think  this  section  should  receive  any  such 
construction.  This  section  simply  provides 
what  in  certain  instances  will  be  considered 
a  total  disability,  thus,  if  a  member  shall 
suffer  the  amputation  of  an  entire  hand  at 
or  above  the  wrist  joint,  or  of  a  foot  at  or 


above  the  ankle  joint,  or  the  complete  loss  of 
sight  of  both  eyes,  he  will  be  considered  as 
being  totally  and  permanently  disabled  with- 
out further  question,  and  upon  furnishing 
sufficient  and  satisfactory  proofs  the  full 
amount  of  his  certificate  will  be  paid,  but 
not  otherwise.  The  words  'but  not  otherwise' 
refer  to  the  furnishing  of  the  proofs  in  such 
cases,  and  do  not  have  the  effect  of  excluding 
liability  for  all  other  forms  of  permanent 
injury." 

In  Holcomb  v.  Grand  Lodge,  etc.  171  Ky. 
843,  188  S.  W.  885,  L.R.A.1917B  107,  the 
contrary  view  was  taken.  The  policy  in  suit 
contained  a  provision  identical  with  that  in- 
volved in  the  case  last  cited.  The  insured,  a 
railroad  flagman,  lost  the  si^t  of  one  eye 
and  the  court  held  that  even  though  this 
resulted  in  actual  total  disability  to  follow 
his  vocation,  it  was  not  total  disability  with- 
in the  meaning  of  the  policy  as  his  occupa- 
tion was  not  a  determining  factor  but  merely 
a  circumstance,  because  the  occupation  was 
not  mentioned  in  conecticm  with  "total  disa- 
bility** in  the  policy. 

Death  of  Insured, 

Death  is  not  contemplated  as  a  "total  dis- 
ability" within  the  meaning  of  an  insurance 
policy,  which  insures  against  "total  disabili- 
ty," unless  the  clause  contains  a  life  insur- 
ance indemnity.  National  L.  Ins.  Co.  ▼. 
Fleming,  127  Md.  179,  96  Atl.  281;  Hill  ▼. 
Travelers'  Ins.  Co.  146  la.  133,  124  N.  W. 
898,  28  L.R.A.(N.S.)  742.  In  the  case  last 
cited  it  appeared  that  the  insured  died 
from  apoplexy,  and  two  years  afterwards 
suit  was  commenced  by  his  representa- 
tives under  the  permanent  and  total  disa- 
bility clause,  on  the  theory  that  the  insured 
as  a  result  of  apoplexy,  the  proximate  cause 
of  his  death,  was  totally  disabled  from 
engaging  in  any  work  or  occupation  for 
wages  or  profit.  The  court  said :  "The  entire 
contract  clearly  shows  that  it  is  not  one 
insuring  the  life  of  Craine.  It  insures 
against  loss  on  account  of  temporary  and 
permanent  disability,  as  the  terms  are  or- 
dinarily used  and  understood.  The  word 
'disability'  does  not  express  the  same  mean- 
ing as  the  word  'death'  ;  nor  is  it  ordinarily 
used  as  signifying  the  same  thing.  *Di9> 
ability'  is  defined  as  a  want  of  competent 
power,  strength,  or  physical  ability;  weak- 
ness; incapacity;  impotence.  Century  Diet. 
None  of  the  lexicographers,  so  far  as  we  are 
advised,  give  it  any  broader  meaning,  and 
the  appellant  has  cited  no  case  in  which  it 
is  held  to  mean  death.  It  is  a  rule  that  the 
language  of  contracts  shall  be  given  its  ordi- 
nary and  usual  meaning,  unless  it  is  clear 
that  some  other  meaning  was  intended  by 
both  parties.  Here  nothing  appears  tho^ 
indicated  an  exception  to  the  rule." 
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V. 


lOAGABA    FIBE    INSURANCE    COM- 


New  York  Court  of  Appeals — July  11,  1917. 


221  y.  r.  ie2;  iie  n.  e.  lois. 

Tir^  Insnranoe  —  Caaoellattoa  hf  In- 
sured ^  When  ElfectiTO. 

Under  Insurance  Law  (Consol.  Laws,  c. 
28),  §  J  22,  providing  that  any  insurer  shall 
cancel  any  policy  of  insurance  upon  request 
of  insured  and  return  the  amount  of  premium 
paid,  less  the  customary  short  rate  premium, 
notwithstanding  anything  in  the  policy  to 
the  contrary,  a  letter  written  by  insured, 
stating  that  he  wished  to  cancel  a  specified 
policy,  to  take  effect  at  once,  and  asking  the 
insurer  to  give  the  matter  immediate  atten- 
tion, is  a  sufficient  notice  of  cancellation  to 
effect  a  cancellation;  there  being  no  merit  in 
the  contention  that  insured  merely  expressed 
a  wish  to  cancel  the  policy,  rather  than  a 
request  for  its  cancellation,  within  the  mean- 
ing of  the  statute. 

[See  note  at  end  of  this  case.] 

Same. 

Lender  Insurance  Law,  §  122,  a  written  re- 
quest by  insured  that  a  policy  be  canceled 
effects  a  cancellation  at  once,  without  any 
action  by  the  insurer. 

[See  note  at  end  of  this  case.] 

Sfme. 

Lender  Insurance  Law,  §  122,  and  a  provi- 
sion of  a  fire  insurance  policy  that  the  policy 
should  be  canceled  at  any  time  on  request  of 
insured,  or  by  the  company  on  five  days'  no-) 
tice,  and  that,  if  the  policy  should  be  can- 
celed, the  unearned  portion  of  the  premium 
should  be  returned  on  surrender  of  the  policy, 
the  company  retaining  the  customary  short 
rate,  a  written  request  by  insured  for  cancel- 
lation of  a  policy  effects  a  cancellation, 
though  the  policy  is  not  surrendered,  and  the 
unearned  portion  of  the  premium  is  not  re- 
turned, as  these  are  not  conditions  precedent 
to  a  cancellation. 

[See  note  at  end  of  this  case.] 

Gately-Haire  Co,  v,  yiaga4'a  Fire  Ina,  Co. 
176  App.  Div.  921,  reversed. 

Appeal  from  Appellate  Diyision  of  Supreme 
Court,  Third  Judicial  Department. 

Action  by  Gately-Haire  Company,  Incor- 
porated, plaintiff,  against  Niagara  Fire  Insur- 
ance Company  of  City  of  New  York,  defend- 
ant. Judgment  for  plaintiff  at  Special  Term 
of  Supreme  Court.  Judgment  modified  by 
Appellate  Division  of  Supreme  Court. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Reversed. 


[164]  HooAX,  J. — ^The  complaint  in  this  ac- 
tion alleged  that  by  a  certain  policy  of  insur- 
ance, dated  May  5th,  1915,  the  defendant  in 
consideration  of  a  premium  to  be  paid  by  the 
copartnership  of  Fitch  and  Hahn,  insured 
said  firm  against  loss  or  damage  by  fire  on 
enumerated  personal  property  for  the  period 
of  one  year.  In  July,  1915,  the  plaintiff 
having  purchased  from  Fitch  and  Hahn  the 
insured  property,  the  policy  of  insurance, 
with  the  consent  of  the  defendant,  was  as- 
signed and  transferred  to  the  plaintiff.  On 
January  27  th,  1916,  the  property  described 
in  the  policy  was  damaged  and  in  part  de- 
stroyed by  fire.  Plaintiff  thereafter  duly 
served  on  defendant  verified  proof  of  loss 
with  a  demand  for  payment  of  the  amount 
claimed  by  reason  of  the  loss.  Defendant 
refused  to  recognize  a  liability  under  the  poli- 
cy. The  answer  served  by  defendant  admitted 
the  foregoing  facts. 

A  further  allegation  of  the  complaint  that 
the  policy  was  in  force  at  the  time  of  the  loss 
was  denied  in  fhe  [166]  answer.  As  an  af- 
firmative defense  defendant  alleged  that  un- 
der a  provision  of  the  policy  which  was  set 
forth  at  length  in  the  answer,  defendant  was 
required  to  cancel  the  contract  when  request- 
ed so  to  do  by  the  assured;  that  on  January 
18th,  1916,  nine  days  prior  to  the  loss,  the 
plaintiff  made  such  request  by  a  notice  in 
writing  addressed  to  defendant  which  was 
received  by  defendant  the  same  day,  which 
reads : 

Gately-Haibe  Co.  Inc., 
108  State  Street, 
Albany,  N.  Y.  Jan.  18,  1916. 
5tlessrs.  Van  Allen  &,  Hamilton^ 
8  Tweddle  Building, 

Albany,  N.  Y.: 
Gentlemen. — On  taking  our  inventory  we 
find  we  are  carrying  more  insurance  than  is 
necessary.  We  wish  to  cancel  policy  No. 
15,997  with  the  Niagara  Fire  Insurance  Co. 
of  the  City  of  New  York  for  $3,000.  This 
cancellation  to  take  effect  at  once. 

Please  give  this  matter  your  immediate 
attention  and  oblige, 

Yours  very  truly, 

Gately-Haire  Co.,  Inc., 

Per  J.  L.  Gately,  Prea. 

Each  party  moved  for  judgment  on  the 
pleadings.  The  application  of  defendant  was 
denied.  Judgment  for  the  relief  demanded  in 
•the  complaint  was  granted  to  plaintiff. 

Upon  appeal  therefrom  a  slight  modifica- 
tion was  made  by  the  Appellate  Division,  and 
as  so  modified  the  judgment  was  affirmed. 
Defendant  appeals  to  this  court. 
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The  question  presented  by  the  pleadings  is 
one  of  law,  viz.:  Was  the  policy  of  insur- 
ance in  force  on  January  27th,  1916,  the  day 
when  the  loss  occurred?  The  r>pinion  of  the 
justice  at  Special  Term  tersely  stated  the 
claims  [166]  made  by  counsel  for  both  parties, 
and  evidently  determined  that  the  failure  of 
plaintiff  to  surrender  the  policy  with  the 
notice  of  cancellation  or  prior  to  the  loss,  con- 
tinued the  contract  of  insurance  in  force.  I 
have  reached  a  contrary  conclusion. 

Section  122  of  the  Insurance  Law  (Cons. 
Laws,  chap.  28;  formerly  section  3,  chapter 
110,  Laws  of  1880)  was  enacted  for  the  pro- 
tection of  an  assured  and  conferred  upon  the 
assured  the  sole  right  to  cancel  a  policy  of 
fire  insurance.     It  reads  as  follows: 

"Any  corporation,  person,  company  or  as- 
sociation transacting  the  business  of  fire  in- 
surance in  this  state  shall  cancel  any  policy 
of  insurance  upon  the  request  of  the  insured 
or  his  legal  representatives,  and  shall  return 
to  him  or  to  such  representative  the  amount 
of  premium  paid,  less  the  customary  short 
rate  premium  for  the  expired  time  of  the  full 
term  for  which  the  policy  hag  been  issued  or 
renewed,  notwithstanding  anything  in  the 
policy  to  the  contrary.    .    .    ." 

Counsel  for  respondent  argued  that  the  let- 
ter of  January  18th,  addressed  by  plaintiff  to 
defendant,  was  not  a  request  to  cancel  the 
policy .  within  the  meaning  of  the  Insurance 
Law  for  the  reason  that  the  statute  requires 
a  request  thereunder  to  be  couched  in  terms 
positive  and  unequivocal;  that  plaintiff  mere- 
ly expressed  a  "wish"  to  cancel  the  policy 
rather  than  a  "request"  that  same  be  can- 
celed, hence  plaintiff  failed  to  exercise  the 
privilege  secured  to  it  to  cancel  the  policy. 
The  attempted  distinction  between  the  ex- 
pressions "wish"  and  "request"  is  unwar- 
ranted. A  casual  reading  of  the  communica- 
tion discloses  the  unmistakable  intention  of 
the  plaintiff.  It  was  carrying  more  insur- 
ance than  its  inventory  warranted.  It  ex- 
pressed a  desire  to  have  the  policy  issued  by 
defendant  canceled,  not  at  a  future  day  or 
upon  any  condition  but  "at  once"  and  the 
urgency  of  the  demand  made  was  emphasized 
by  a  request  that  defendant  give  "immediate 
attention**  to  the  same.  I  conclude  that  the 
[167]  notice  of  cancellation  fully  complied 
with  the  requirement  of  the  statute.  Counsel 
contends  that  even  assuming  the  notice  of 
cancellation  was  sufficient  in  form,  neverthe- 
less it  was  ineffective  to  terminate  the  con- 
tract because  the  defendant  did  not  give  "im- 
mediate attention"  to  a  cancellation  of  the 
policy  as  requested  or  take  steps  to  cancel 
the  policy.  That  argument  proceeds  upon  the 
assumption  that  subsequent  to  a  notice  of 
cancellation  received  by  an  insurer  from  an 
assured  some  affirmative  act  on  the  part  of 
the  insurer  is  necessary  to  terminate  the  con- 


tract. The  answer  to  the  suggestion  is  two- 
fold, first,  the  statute  which  has  been  in  force 
for  a  long  period  of  time  does  not  so  provide 
but  on  the  contrary  authorizes  an  assured  to 
cancel  the  policy  at  any  time  upon  making 
request  for  cancellation  and  requires  the  in- 
surer to  cancel  upon  receipt  of  such  request; 
second,  the  constniction  placed  upon  the  stat- 
ute by  the  decisions  of  this  court  is  to  the 
contrary.  (Crown  Point  Iron  Co.  v.  .fitna 
Ins.  Co.  127  N.  Y.  608,  614,  28  N.  E.  653,  14 
L.R.A.  147;  Boutwell  v.  Globe,  etc.  F.  Ins. 
Co.  193  N.  Y.  323,  85  N.  E.  1087.)  In  the 
Crown  Point  case,  as  stated  in  the  opinion, 
the  question  presented  was  "Was  the  policy 
in  force  when  the  fire  occurred?"  the  identi- 
cal question  presented  here.  Judge  Vann 
writing  for  the  court  in  that  case  quoted  the 
substance  of  the  statute  and  then  interpreted 
the  same  in  the  following  language:  "The 
command  of  the  statute  is  clear  and  no  dis- 
cretion or  option  is  left  to  the  compciny.  The 
sole  requirement  to  set  the  command  in  mo- 
tion is  a  request  by  the  insured,  and  after 
that  request  is  made,  the  further  continu- 
ance of  the  contract  would  be  in  contraven- 
tion of  the  statute."  The  opinion  also  re- 
ferred to  the  clause  of  the  policy  there  under 
review  which  contained  a  provision  in  the 
language  of  tlie  policy  here  considered  that 
the  "insurance  may  be  terminated  at  any  time 
at  the  request  of  the  assured,"  and  the  opin- 
ion then  continued:  "While  the  method  of 
terminating  tlie  insurance  upon  the  molion 
of  the  insured  is  not  specified,  except  that 
the  insured  party  [168]  is  to  request  it,  the 
language  of  the  contract  indicates  that  th«? 
subject  is  within  his  control  and  that  the 
terminating  act  is  to  be  done  by  him  alone, 
without  any  concurrent  or  supplemental  act 
on  the  part  of  the  company."  The  statute 
as  thus  construed  was  approved  in  the  opin- 
ion in  the  Boutwell  case  and  must  be  held 
controlling  in  the  case  at  bar  upon  the  parties 
to  this  action. 

I  pass  to  the  suggestion  that  the  policy 
was  in  force  notwithstanding  the  request  of 
plaintiff  that  the  same  be  canceled  by  rea- 
son of  a  failure  of  plaintiff  to  surrender  the 
policy  and  the  omission  of  defendant  to  ten- 
der or  pay  the  unearned  premium  thereon. 
The  clause  in  the  policy  set  out  in  the 
answer  provides  for  a  cancellation  by  the 
company  as  well  as  by  the  assured.    It  reads : 

"This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured;  or  by  the 
company,  by  giving  ^ye  days  notice  of  such 
cancellation.  If  this  policy  shall  be  can- 
celed as  hereinbefore  provided,  or  become 
void  or  cease,  the  premium  having  been  actu- 
ally paid,  the  unearned  portion  shall  be  re- 
turned on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  the  custom- 
ary short  rate;  except  that  when  this  policy 
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is  canceled  by  this  company  by  giving  notice 
it  shall  retain  only  the  pro  rata  premium." 

As  bearing  upon  the  privilege  of  the  as- 
sured to  cancel  the  policy  it  is  essential  that 
the  statute  and  the  provision  of  the  policy 
be  read  together.  The  statute  peremptorily 
requires  a  cancellation  upon  the  request  of 
the  assured  *'notwith standing  anything  in 
the  policy  to  the  contrary."  The  policy  is 
the  standard  form  policy  adopted  pursuant 
to  legislative  authority  intended  to  make 
effective  the  requirements  of  the  statute  which 
had  been  in  force  since  1880.  To  adopt  the 
argument  of  counsel  would  Require  this 
court  to  read  into  the  statute  and  the  policy 
approved  by  law  conditions  precedent  to  a 
cancellation  of  the  policy  by  an  assured  which 
the  legislature  in  [169]  numerous  codifica- 
tions of  the  statute  has  omitted  to  impose. 
I  cannot  assent  to  such  proposition. 

The  policy  provides:  "This  policy  shall 
be  canceled  at  any  time  at  the  request  of 
the  insured;  if  this  policy  shall  be  canceled 
a»  hereinbefore  provided  (at  the  request 
of  the  insured),  the  premium  having  been 
actually  paid,  the  unearned  premium  shall 
he  returned  on  swrender  of  the  policy  or 
last  renewal"  Under  the  statute  and  lan- 
guage of  the  policy  upon  receipt  by  defend- 
ant of  the  notice  of  cancellation  by  plain- 
tiff, the  contract  was  ipso  facto  terminated 
and  *'a  further  continuance  of  the  contract 
would  be  in  contravention  of  the  statute." 
The  contract  terminated.  The  premium 
having  been  paid  thereon,  the  policy  pre- 
pared by  legislative  direction  (Section  121, 
Insurance  Law)  provides  how  and  when  the 
unearned  premium  shall  •  be  paid,  viz.,  "on 
surrender  of  the  policy  or  last  renewal."  It 
does  not  provide  for  a  surrender  of  the  .policy 
or  refund  of  unearned  premuim  as  condition 
precedent  to  effect  a  cancellation,  but  recog- 
nizes the  absolute  right  of  the  assured  to 
cancel  a  policy  at  any  time,  and  having  exer- 
cised such  right  that  the  assured  becomes  a 
creditor  of  the  company  for  the  amount  of 
unearned  premium  as  of  the  date  of  cancel- 
lation, payable  upon  surrender  of  the  policy 
or  last  renewal. 

Certain  decisions  relied  upon  by  counsel 
necessitate  reference  to  the  clause  of  the 
policy  relating  to  the  right  of  an  insurer  to 
cancel  the  same.  The  provision  is:  This  pol- 
icy shall  be  canceled  at  any  time  by  the  com- 
pany by  giving  five  days'  notice  of  such  can- 
cellation, if  this  policy  shall  be  canceled  as 
hereinbefore  provided  (by  giving  notice)  the 
premium  having  been  actually  paid,  it  (the* 
company)  shall  retain  only  the  pro  rata 
premium. 

In  Nitaeh  v.  American  Cent.  Ins.  Co. 
{affirmed  without  opinion  83  Hun  614,  81 
N.  Y.  S.  1131,  152  N.  Y.  636,  46  N.  E.  1149) 
the  trial  justice  lield  that  under  a  like  pro- 


vision in  a  policy  an  insurer  could  not  make 
the  notice  of  cancellation  effective  and  at  the 
same  time  retain  the  whole  premium,  that 
[170]  the  notice  of  cancellation  by  the  com- 
pany could  only  be  effective  by  an  actual 
tender  of  the  unearned  premium.  That  de- 
cision was  followed  in  Tisdell  v.  New  Hamp- 
shire F.  Ins.  Co.  155  N.  Y.  163,  49  N.  E.  664, 
48  L.R.A.  765,  and  while  determining  the 
right  of  a  company  to  terminate  a  policy  has 
no  application  to  the  Yight  of  an  assured  to 
cancel  the  contract. 

The  case  of  Buckley  v.  Citizens'  Ins.  Co. 
188  N.  Y.  399,  404,  81  N.  E.  165,  13  L.R.A. 
(N.S.)  263,  cited  in  the  opinion  at  Special 
Term  and  statements  contained  in  the  opin- 
ions in  the  Crown  Point  and  Boutwell  cases 
it  is  said  by  counsel  are  decisive  of  the  right 
of  plaintiff  to  recover  in  this  action. 

An  examination  of  the  opinions  in  the 
cases  cited  when  interpreted  with  regard  to 
the  subject-matter  under  consideration  by  the 
court  demonstrates  the  fallacy  of  that  argu- 
ment. In  the  Buckley  case  the  policy  was 
terminated  by  the  company,  not  by  the  as- 
sured. Accompanying  the  notice  of  cancella- 
tion the  company  requested  a  return  of  the 
policy.  Buckley  returned  the  policy  and 
thereafter  a  loss  occurred.  The  unearned 
premium  not  having  been  paid  by  the  com- 
pany, Buckley  asserted  that  the  policy  was 
in  force,  brought  action  thereon  and  recovered 
judgment.  This  court  reversed  the  judgment 
on  the  ground  that  the  voluntary  and  un- 
conditional surrender  of  the  policy  was  as 
matter  of  law  a  waiver  of  his  right  to  treat 
the  policy  as  in  force  until  the  company 
paid  or  tendered  to  him  the  unearned  premi- 
um, distinguishing  the  cases  of  Nitsch  v. 
American  Cent.  Ins.  Co.  and  Tisdell  v.  New 
Hampshire  F.  Ins.  Co.  Notwithstanding  the 
fact  that  the  reversal  of  the  judgment  pro- 
ceeded upon  the  sole  ground  of  waiver;  that 
the  question  of  the  right  of  the  assured  to 
cancel  a  policy  of  insurance  under  the  Insur- 
ance Law  on  the  policy  was  not  presented 
upon  the  appeal  before  the  court,  the  opinion 
continued:  "It  is  a>  question  of  vital  im- 
portance to  the  insurer  and  the  insured  as 
to  the  precise  meaning  of  the  cancellation 
clause  in  the  standard  policy.  The  situation 
is  not  a  complicated  one  and  the  court  desires 
to  so  construe  the  clause  that  its  [171]  mean- 
ing may  be  made  clear.  If  the  insur- 
ance company  desires  to  cancel  it  must,  as 
we  have  held  in  the  cases  cited,  not  only  give 
the  notice  required,  but  accompany  it  by 
the  payment  or  tender  of  the  pro  rata  amount 
of  the  unearned  premium;  it  cannot  legally 
demand  of  the  insured  the  surrender  of  the 
policy  and  its  cancellation  until  this  is  done. 
If,  on  the  other  hand,  the  insured  desires  to 
terminate  the  contract,  he  must  give  the 
notice  of  cancellation,  allow  the  company  to 
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retain  the  customary  short  rate  of  unearned 
premium  and  surrender  the  policy.  If  the 
company  fail,  on  demand,  to  pay  the  balance 
of  the  premiiun  due  he  can  sue  and  recover 
the  same." 

Counsel  for  plaintiff  interprets  the  decis- 
ion of  the  Buckley  case  as  a  determination 
that  a  surrender  of  a  policy  is  necessary  to 
eifectuate  a  cancellation  of  the  same.  Re- 
ference is  not  made  in. the  opinion  to  the  pro- 
visions of  the  Insurance  Law  that  an  insurer 
shall  upon  request  of  the  assured  cancel  a 
policy,  nor  to  the  construction  placed  upon 
the  same  by  this  court,  sixteen  years  before 
the  decision  of  the  Buckley  case  in  the  Crown 
Point  Co.  case,  where  it  was  held  that  the 
lequest  of  an  assured  for  a  cancellation  upon 
receipt  of  same  by  the  insurer  ipso  facto 
terminated  the  contract.  When  occasion  de- 
mands that  a  decision  solemnly  made  by  this 
court  cannot  longer  be  considered  as  con- 
trolling it  is  the  universal  practice  not  only 
to  indicate  that  fact  in  unmistakable  lan- 
guage but  to  point  out  the  reasons  why  such 
conclusion  has  been  reach^.  Had  this  court 
intended  to  adopt  a  rule  of  construction  ad- 
verse to  the  one  so  clearly  defined  in  the 
Crown  Point  Co.  case,  precise  language  to 
that  effect  would  be  found  in  the  opinion. 
That  is  was  not  intended  to  overrule  the 
earlier  construction  is  evidenced  by  the  fact 
that  in  the  Boutwell  Case,  193  N.  Y.  323,  85 
N.  E.  1987,  decided  eighteen  months  after  the 
decision  of  the  Buckley  case,  this  court  in 
an  unanimous  opinion  referred  to  the  decision 
of  the  Crown  Point  Co.  case,  quoted  at  length 
from  the  opinion  therein  upon  the  interpreta- 
tion [172]  of  the  Insurance  Law  and  reiterat- 
ed the  principle  that  the  receipt  by  an  in- 
surer of  an  unconditional  request  for  cancel- 
lation ipso  facto  cancels  the  contract.  The 
opinion  in  the  Buckley  case  does  not  change 
or  weaken  the  construction  of  the  statute  as 
determined  in  the  Crown  Point  Co.  case,  re- 
affirmed in  the  Boutwell  case.  The  judge 
writing  in  the  Buckley  case  in  speaking  of 
the  unearned  premium  and  surrender  of  the 
policy  referred  to  the  rights  of  the  parties 
Huosequent  to  the  cancellation  of  the  policy. 
Thus  the  opinion  states,  "he  [the  assured] 
must  .  .  .  allow  the  company  to  retain 
the  customary  short  rate  ol  unearned  premi- 
um," that  is,  the  premium  which  would  have 
been  payable  had  the  policy  been  originally 
written  for  the  time  in  which  it  actually  re- 
mained in  force.  If  the  policy  in  qustion  was 
not  ipso  facto  canceled  upon  request  of  the 
assured,  the  company  was  powerless  to  change 
the  rate  of  premium  and  retain  the  custom- 
ary short  rate,  likewise  the  assured  could 
not  demand  the  balance  of  the  premium,  or 
maintain  an  action  to  recover  the  same  if 
the  contract  was  still  in  force.  The  contract 
terminated  by  the  request,  the  company  was 


then  required  by  the  policy  to  cumpute  the 
amount  of  premium  due  the  assured  after 
such  cancellation,  for  which  amount  it  be- 
came a  debtor  to  the  assured.  Such  indebted- 
ness was  payable  on  surrender  of  the  policy. 
In  the  event  of  the  failure  on  the  part  of  the 
company  to  pay  the  same,  the  assured  was 
then  at  liberty  to  "sue  and  recover  the  same." 

The  principle  established  in  the  Crown 
Point  Co.  case,  approved  in  the  Boutwell  ease, 
has  been  adopted  and  followed  in  numerous 
cases  in  other  jurisdictions  (Webb  v.  Granite 
State  P.  Ing.  Co.  164  Mich.  139,  129  N.  W. 
19;  Hillock  v.  Traders'  Ins.  Co.  54  ^lich.  539, 
21  N.  W.  571;  Colby  v.  Cedar  R.  Ins.  Co. 
66  la.  577,  24  N.  W.  54;  Parsons  v.  North- 
western Nat.  Ins.  Co.  133  la.  532,  110  N.  W. 
907;  Davidson  v.  German  Ins.  Co.  74  N.  J. 
L.  487,  12  Ann.  Cas.  1065,  65  Atl.  996,  13 
L.R.A.(N.S.)  884;  El  Paso  Reduction  Co.  v. 
Hartford  F.  Ins.  Co.  121  Fed.  937;  Skillings 
V.  Royal  Ins.  Co.  6  Ont.  L.  Rep.  401)  and 
is  still  the  law  in  this  state. 

[173]  In  the  Crown  Point  Co.  case  six 
several  actions  against  six  several  insi-urance 
companies  were  tried  before  a  referee  who  re- 
ported in  favor  of  the  plaintiff  in  each  action. 
The  judgments  entered  thereon  were  reversed 
by  the  General  Term.  On  appeal  to  this  court 
the  order  of  the  General  Term  in  the  action 
against  the  .£tna  Company  was  affirmed;  in 
each  of  the  remaining  actions  the  decision 
of  the  General  Term  was  reversed  and  the 
judgments  entered  upon  the  report  of  the 
referee  affirmed. 

In  each  case  the  companies  interposed  as 
an  affirmative  defense  that  prior  to  the  fire 
the  plaintiff  had  surrendered  the  several 
policies  for  cancellation  and  terminated  the 
insurance.  The  court  held  that  the  policy 
of  the  ^tna  Company,  with  notice  of  can- 
cellation, had  been  received  prior  to  the  time 
of  the  loss,  but  that  as  to  the  other  companies 
the  policies  and  notice  of  cancellation  were 
not  received  until  subsequent  to  the  loss. 

All  that  was  written  in  the  Crown  Point 
Co.  case  upon  the  question  of  surrender  of  a 
policy  had  reference  to  the  facts  appearing 
in  that  case  where  there  had  been  a  volun- 
tary surrender  of  the  policy  by  the  assured 
accompanying  the  request  for  cancellation. 

In  the  Boutwell  case,  to  which  reference 
has  been  made,  a  binding  slip  had  been  issued 
but  no  premium  paid  thereon  or  on  the  policy 
subsequent  to  the  loss.  In  an  action  upon  the 
policy,  judgment  was  rendered  for  defendant, 
.which  was  affirmed  by  the  Appellate  Divi- 
sion but  reversed  by  this  court  for  the  rea- 
son that  the  request  for  cancellation  as  made 
carried  with  it  and  as  a  part  of  it  the  aban- 
donment by  the  defendant  company  of  any 
claim  for  insurance  premiums,  and  the  court 
held,  **To  avoid  an  assent  to  the  conditional 
proposition  it  was  necessary  for  the  agents 
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to  reject  it  wholly.     The   rejection   of   the 

proposition    left    the   binding    slip    and    the 

policy  issued  thereon  unaffected  and  at  full 

force  at  the  time  the  loss  occurred."  (p.  327.) 

Additional  decisions  cited  by  counsel  for 
plaintiff,  [174]  respondent,  have  been  ex- 
amined and  considered.  To  distinguish  each 
case  and  excerpts  quoted  by  counsel  from  the 
same  would  extend  this  already  voluminous 
opinion  at  too  great  length. 

The  judgments  of  the  Appellate  Division 
Special  Term  should  be  reversed,  and  the 
complaint  dismissed,  with  the  costs  to  appel- 
lant in  all  courts. 

McLaughlin,  J.  (concurring) , — ^The  plain- 
till,  nine  days  before  the  fire  occurred,  re- 
quested the  defendant  to  cancel  the  policy. 
The  request  was  in  writing,  as  follows:  "On 
taking  our  inventory  we  find  we  are  carry- 
ing more  insurance  than  is  necessary.  We 
wish  to  cancel  policy  No.  15,997,  with  the 
Niagara  Fire  Insurance  Co.  of  the  City  of 
^ew  York  for  $3,000.  This  cancellation  to 
take  effect  at  once.''  After  issue  had  been 
joined  in  the  action  by  the  service  of  the 
answer  each  party  moved,  under  section  547 
of  the  Code  of  Civil  Procedure,  for  judgment 
on  the  pleadings.  The  defendant's  motion 
was  denied  and  the  plaintiff's  granted,  and 
from  a  judgment  entered  in  favor  of  the 
plaintiff  for  the  relief  remanded  in  the  com- 
plaint an  appeal  was  taken  to  the  Appellate 
Division,  where  the  judgment  was  affirmed, 
and  from  such  affirmance  the  present  appeal 
is  taken. 

The  sole  question  presented  by  the  appeal 
is  whether,  under  the  terms  of  the  policy  and 
section  122  of  the  Insurance  Law  ( Cons.  Laws, 
chap.  28),  a  request  by  the  insured  to  have 
a  policy  of  fire  insurance  canceled  is  sufficient 
to  accomplish  that  purpose  witliout  a  sur- 
render of  the  policy.  The  learned  justice 
flitting  at  Special  Term  was  of  the  opinion 
that  the  policy  having  been  retained  by  the 
plaintiff  remained  in  full  force  at  the  time 
of  the  fire,  notwithstanding  the  request  made 
prior  thereto  to  cancel,  and  this  was  the 
view  entertained  by  the  Appellate  Division. 

I  have  been  unable  to  reach  such  conclu- 
sion. To  do  so  necessitates,  as  it  seems  to 
me,  not  only  an  utter  disregard  [175]  of  the 
terms  of  the  policy,  but  also,  in  effect,  a 
repeal  of  the  statute  relating  to  cancellation. 
This  provision  of  the  policy  is:  "This  policy 
shall  be  canceled  at  any  time  at  the  request 
of  the  insured ;  or  by  the  company  by  giving 
five  days'  notice  of  such  cancellation.  If 
this  policy  shall  be  canceled  as  hereinbefore 
provided,  or  become  void  or  cease,  the  premi- 
um having  been  actually  paid,  the  unearned 
portion  shall  be  returned  on  surrender  of 
this  policy  or  last  renewal,  this  company  re- 
taining   the   customary   short   rate;    except 
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when  this  policy  is  canceled  by  this  company 
by  giving  notice  it  shall  retain  only  the  pro 
rata  premium."  And  the  statute  (Laws  of 
1892,  chap.  690,  §  122)  reads:  "Any  corpora- 
tion, person,  company  or  association  trans- 
acting the  business  of  fire  insurance  in  thi» 
state  shall  cancel  any  policy  of  insurance 
upon  the  request  of  the  insured  .  .  .  and 
shall  return  to  him  .  .  .  the  amount  of 
premium  paid,  less  the  customary  short  rate 
premium  for  the  expired  time  of  the  full 
term  for  which  the  policy  has  been  issued  or 
renewed,  notwithstanding  anything  in  the 
policy  to  the  contrary.     .     .     ." 

The  request  which  the  insured  made  to  have 
the  policy  canceled  was  so  clear  and  explicit 
that  it  could  not  possibly  be  misunderstood: 
"We  wish  to  ctincel  policy  No.  15,997.  .  .  . 
This  concellation  to  take  effect  at  once.** 
What  other  words  could  have  been  used  which 
would  have  better  expressed  an  intent  that 
the  contract  be  an  once  terminated?  Obvi- 
ously the  insured,  by  reason  of  the  over-ir»- 
surance,  wanted  the  contract  immediately 
terminated  so  that  it  could  get  buck  the  un- 
earned premium.  The  intent  to  cancel  was 
so  expressed  it  could  not  by  any  possibility  be 
misunderstood  and  when  received  bv  the  in- 
surance  company,  that  moment  the  policy, 
ipso  facto,  became  canceled.  (Boutwell  v. 
Globe,  etc.  Fire  Ins.  Co.  193  N.  Y.  323,  85 
N.  E.  1087.  There  was  nothing  for  the  com- 
pany to  do  because  it  had  no  option  in  the 
matter.  No  formal  cancellation  or  physical 
defacement  [176]  of  the  policy  was  required, 
since  by  the  terms  of  the  contract  and  the 
statute  the  request,  when  received,  effected 
a  cancellation.  This  was  clearly  pointed  out 
in  Crown  Point  Iron  Co.  v.  -:Etna  Ins.  Co. 
127  N.  Y.  608,  614  28  N.  E.  653,  14  L.R.A. 
147,  where  the  court  speaking  through  Judge 
Vann,  said?  "The  command  of  the  statute  is 
clear,  and  no  discretion  or  option  is  left  to 
the  company.  The  sole  requirement  to  set 
the  command  in  motion  is  a  request  by  the 
insured,  and  after  that  request  is  made,  the  ' 
further  continuance  of  the  contract  would  be 
in  contravention  of  the  statute.    .    .    ." 

To  the  same  effect  are  decisions  in  other 
jurisdictions.  Thus,  in  Webb  v.  Granite 
State  F.  Ins.  Co.  164  Mich.  139  (129  X.  W. 
19)  the  court  said:  "We  have  no  hesitation 
in  holding  that  the  cancellation  is  complete 
when  the  notice  provided  for  by  the  contract 
is  given  and  that  thereafter  the  relation  of 
the  parties  is  changed  from  that  of  insurer 
and  insured  to  that  of  debtor  and  creditor." 
In  Parsons  v.  Northwestern  Nat.  Ins.  Co.  135 
la.  632,  110  N.  W.  907 :  "The  insured  having 
BO  requested,  cancellation  necessarily  fol- 
lowed." In  Skillings  v.  Royal  Ins.  Co.  6  Ont. 
L.  Rep.  401:  **The  insurance  may  be  termin- 
ated by  giving  written  notice  to  that  effect. 
•    .    .    There  is  no  direction    .    •    .    but  a 
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written  notice  must  be  given  to  the  company 
or  its  authorized  agent  and  the  giving  of  that 
written  notice  is  what  constitutes  the  can- 
cellation." 

The  policy  is  only  evidence  of  the  con- 
tract and  its  termination  in  no  way  depends 
upon  tlie  surrender  or  destruction  of  such 
evidence.  (Hillock  v.  Traders'  Ins.  Co.  54 
Mich-  531,  20  N.  W.  571.)  The  one  thing 
necessary  to  effect  a  cancellation  is  a  re- 
quest made  by  tlie  insured  and  received  by 
the  insurer.  (Davidson  v.  German  Ins.  Co. 
74  X.  J.  L.  4487,  12  Ann.  Cas.  1065;  65  N. 
E.  006,  13  L.R.A.(X.S.)  884;  Colby  v.  Cedar 
Kapid»j  Ins.  Co.  66  la.  577,  24  N.  W.  54;  El 
Paso  Reduction  Co.  v.  Hartford  F.  Ins.  Co. 
121  Fed.  037.) 

But  the  citation  of  authorities  seems  un- 
necessary in  view  of  the  explicit  language  of 
the  policy  itself.  In  the  [177]  paragraph 
quoted  it  will  be  observed  that  the  first  sen- 
tence provides  for  a  complete  scheme  for  can- 
cellation either  by  the  insured  or  the  in- 
surer— "This  policy  shall  be  canceled  at  any 
time  at  the  request  of  the  insured;  or  by  the 
company  by  giving  five  days'  notice  of  such 
cancellation."  If  nothing  further  appeared  in 
the  paragraph,  no  one,  I  take  it,  would  seri- 
ously contend  it  was  necessary,  in  order  to 
effect  a  cancellation,  that  the  policy  should 
be  returned.  But  what  follows  in  the  para- 
graph is  another  sentence  and  deals  not  with 
cancellation,  but  only  with  the  rights  of  the 
parties  after  cancellation  has  taken  place. 
Observe  the  words:  "If  this  policy  shall  be 
canceled  as  hereinbefore  provided 
the  premium  having  been  actually  paid,  the 
unearned  portion  shall  be  returned  on  sur- 
render of  this  policy.  .  .  ."  If  the  return 
of  the  policy  be  a  necessary  prerequisite  to 
cancellation,  then  the  last  sentence  is  not 
only  contradictory  of  the  first,  but  the  last 
five  words  in  the  last  sentence  are  meaning- 
less. But  they  are  not.  The  notice  to  can- 
cel having  been  given  by  the  insured  and  re- 
ceived by  the  insurer  cancellation  is  complete, 
and  the  unearned  premium  must  then  be  re- 
turned upon  surrender  of  the  policy.  The 
request  of  the  insured  automatically  effects  a 
cancellation,  as  do  many  other  acts  of  the  in- 
sured under  the  terms  of  the  policy,  e.  g., 
the  procuring  of  other  insurance,  increasing 
the  risk,  mortgaging  the  property,  or  change 
of  interest  other  than  that  occasioned  by 
death. 

But  is  is  suggested  that  this  court  in  Kitsch 
v.  American  Cent.  Ins.  Co.  152  N.  Y.  635, 
46  N.  E.  1149 ;  Tisdell  v.  New  Hampshire  F. 
Ins.  Co.  155  N.  Y.  163,  49  N.  E.  664,  48  L.R.A. 
766,  and  Buckley  v.  Citizens  Ins.  Co.  188  N. 
Y.  399,  81  N.  E.  165,  13  L.R.A.(N.S.)  889, 
held  that  a  surrender  of  the  policy  was  neo- 
esisary  in  order  to  elTect  a  cancellation.  The 
answer  to  the  suggestion  is  that  in  ea<:n  of 
those  cases  attempts  were  made  by  the  in- 


surance company  to  cancel.  The  right  of  the 
insured  to  effect  a  cancellation  was  not  in- 
volved. It  is  true  there  are  expressions  in 
the  opinions,  or  some  of  them,  which  indi- 
cate that  a  cancellation  la  not  [178]  com- 
plete until  the  policy  has  been  returned,  but 
such  expressions  were  only  used  by  way  of 
argument,  and  have  no  effect  upon  the  de- 
cision or  determination  of  the  question  here 
under  consideration.  As  was  said  in  Colo- 
nial City  Traction  Co.  v.  Kingston  City  R. 
Co.  154  N.  Y.  403,  495,  48  N.  E.  900:  **It 
was  not  our  intention  to  decide  any  case 
but  the  one  before  us.  .  .  .  If,  as  some- 
times happens,  broader  statements  were  made 
by  way  of  argument  or  otherwise  than  were 
essential  to  the  decision  of  the  question  pre- 
sented, they  are  the  dicta  of  the  writer  of 
the  opinion  and  not  the  decision  of  the  court. 
A  judicial  opinion,  like  evidence,  is  only 
binding  so  far  as  it  is  relevant,  and  when  it 
wanders  from  the  point  at  issue  it  no  longer 
has  force  an  an  ofiicial  utterance.'* 

The  foregoing  view  that  the  surrender  of  a 
policy,  where  the  insured  desires  a  cancella- 
tion, is  unnecessary,  is  sustained  to  some  ex- 
tent, at  least,  by  the  following  authorities: 
Walthear  v.  Pennsylvania  F.  Ins.  Co.  2  App. 
Div.  328,  37  N.  Y.  S.  857;  Backus  v.  Exchange 
F.  Ins.  Co.  26  App.  Div.  91,  49  N.  Y.  S.  677 ; 
Schwarzchild,  etc.  Co.  v.  Phoenix  Ins.  Co.  115 
Fed.  653,  124  Fed.  52,  59  C.  C.  A.  572;  Man- 
griun  V.  Law  Union,  etc.  Ins.  Co.  (172  Cal. 
497,  Ann.  Cas.  1917B  907,  167  Pac.  239, 
L.R.A.1916F  440  and  note)  ;  Straker  v. 
Phenix  Ins.  Co.  101  Wis.  413,  77  N.  W.  762 ; 
Phoenix  Mut.  F.  Ins.  Co.  v.  Brecheisen,  60 
Ohio  St.  542,  35  N.  E.  63. 

I,  therefore,  concur  in  the  opinion  of  Judge 
Hogan  that  the  judgments  of  the  Appellate 
Division  and  Special  Term  should  be  reversed 
and  judgment  directed  for  the  defendant  dis- 
missing the  complaint,  with  costs  in  all 
courts. 

Hiscock,  Ch.  J.,  Chase,  Pound,  Crane  and 
Andrews,  J  J.,  concur  with  .Hogan,  J.; 
McLaughlin,  J.,  reads  concurring  opinion. 

Judgments  reversed,  etc. 


NOTE. 

WHen  Cancellation  of  Fire  Insurance 
Policy  at  Instance  of  Insnred  Be- 
comes Effective. 

Generally,    121. 

Return  of  Policy  for  Cancellation: 

Generally,    122. 

Return  to  Agent  of  Insurer,   125. 

Return  to  Agent  of  Insured,  126. 

Return  by  Mail,  126. 

Return   for   Correction   of  Error,    127. 
Payment  of  Premium,    128.  ' 

Return  of  Premium,    129. 
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Generally. 

Fire  insurance  policiee  ordinarily  contain 
a  provision  permitting  the  cancellation  of 
the  policy  by  either  party  at  any  time  during 
the  term.  This  note  discusses  the  time  at 
which  a  cancellation  by  the  insured  becomes 
effective,  the  like  question  with  respect  to 
a  cancellation  by  the  insurer  being  consid- 
ered in  the  notes  to  Fireman's  Fund  Ins.  Co. 
V.  Hillner,  17  Ann.  Cas.  793,  and  Ravi^l  y. 
American  Cent.  Ins.  Co.  Ann.  Cas.  1915A 
1231. 

As  a  general  rule  a  fire  insurance  policy, 
like  any  other  contract,  can  be  canceled  by 
one  of  the  parties  thereto  only  by  a  strict 
compliance  with  its  terms  as  to  cancellation, 
unless  such  compliance  is  waived  by  the  other 
party.  Colby  y.  Cedar  Rapids  Ins.  Co.  66 
la.  577,  24  N.  W.  64;  Insurance  Commis- 
sioner V.  People's  F.  Ins.  Co.  68  N.  H.  51, 
44  Atl.  82;  Crown  Point  Iron  Co.  y.  iEtna 
Ins.  Co.  127  N.  Y.  608,  28  N.  E.  653,  14 
L.R.A.  147,  affirming  53  Hun  220,  635,  6 
X.  Y.  S.  602.  Thus,  where  by  the  chfertcr 
of  a  mutual  fire  insurance  company  it  was 
provided  that  the  assured  might  withdraw 
by  returning  his  policy  to  the  company  and 
paying  all  assessments  legally  due,  it  was 
held  that  he  could  not  withdraw  without 
surrendering  his  policy;  a  mere  direction 
that  his  name  should  be  taken  from  the  books 
being  insufficient.  Schroeder  v.  Farmers'  Mut. 
F.  Ins.  Co.  87  Mich.  310,  49  N.  W.  636. 

In  Tucker  y.  Dairy  Mut.  Ins.  Co.  116  la. 
37,  89  N.  W.  37,  it  was  held  that  a  mere 
contention  on  the  part  of  the  insured  that  a 
policy  had  not  been  renewed  was  not  snfficient 
to  effect  a  cancellation. 

In  the  absence  of  a  provision  specifically 
requiring  it,  the  failure  of  the  insured  to 
give  the  company  a  previous  notice  of  his 
intention  to  cancel  the  policy  does  not  affect 
the  actual  fact  of  cancellation  where  the 
conditions  necessary  therefor  haye  been  com- 
plied with.  Insurance  Commissioner  y.  Peo- 
ple's P.  Ins.  Co.  68  N.  H.  61,  44  Atl.  82, 
wherein  it  was  said:  "The  insurance  con- 
tract entered  into  by  the  company  and  each 
of  its  policyholders  provides  that  it  may  be 
terminated  at  the  request  of  the  insured. 
It  does  not  require  the  insured  to  give  the 
company  a  previous  notice  of  his  election  to 
have  the  policy  terminated.  The  right  to  a 
cancellation  upon  request,  and  without  lim- 
itation, is  a  material  part  of  the  contract. 
The  insured  might  desire  to  obtain  other  in* 
Buranee  at  once  and  might  be  preyented  from 
protecting  himself  in  this  way,  if  he  could 
not  terminate  his  contract  with  this  company 
without  giying  a  preyious  notice  of  his  in- 
tention to  do  so.  In  the  absence  of  any 
stipulation  in  the  contract  requiring  such 
notice  to  be  giyen,  the  reasonable  construc- 
tion  of   the  insured's   contractual   right  to 


terminate  the  policy  is,  that  he  may  do  so 
by  deliyering  it  to  an  agent  of  the  company 
with  a  request  that  it  be  canceled,  or  with 
notice  that  he  surrender  it  for  cancellation, 
or  with  any  direct  manifestation  of  his  pur- 
pose to  terminate  it  at  that  time.  .  By  such 
action  the  policy  is  terminated." 

Nor  does  the  motiye  which  induces  the  poli- 
cyholder to  cancel  his  policy  affect  the  fact 
of  actual  cancellation,  proyided  the  insured 
complies  with  the  necessary  requirements 
for  cancellation.  Insurance  Commissioner  v. 
People's  F.  Ins.  Co.  68  N.  H.  51,  44  Atl.  82, 
wherein  the  court  said:  "The  motiye  that 
has  induced  policyholders  to  terminate  their 
contracts  is  immaterial.  The  substance  of 
the  policies  on  this  point,  as  stated  in  the 
case,  is  that  the  company  could  terminate 
the  contracts  'on  giving  reasonable  notice 
and  paying  a  pro  rata  amount,'  and  that  the 
insured  could  terminate  them  by  request. 
The  insolyency  of  the  company,  or  a  fear  of 
its  insolyency,  or  the  appointment  of  a  re- 
ceiver, might  be  a  reason  which  the  insured 
would  consider  snfiicient  to  act  upon  in  exer- 
cising their  right  of  terminating  the  con- 
tracts. But  they  could  terminate  them  witn- 
out  any  reason.  The  insolvency  or  financial 
embarrassment  of  the  company,  operating 
as  a  moral  compulsion  upon  the  insured  and 
forcing  them  to  surrender  their  policies  for 
the  protection  of  their  interests,  would  not 
alter  the  fact  that  the  contracts  were  termi- 
nated by  them  and  not  by  the  company." 

It  has  been  held  that  the  receipt  by  a 
bailee  of  money  for  a  loss  sustained  on  his 
own  property  was  sufficient  to  effectuate  a 
cancellation  of  the  policy  in  so  far  as  it 
coyered  goods  held  by  him  in  trust  for  per- 
sons who  had  not  at  the  time  of  the  loss 
ratified  and  adopted  the  policy.  St  ill  well 
y.  Staples,  19  N.  Y.  401,  wherein  it  was  said : 
"At  the  time  when  the  plaintiffs  presented 
their  claim  to  and  settled  with  the  insurance 
companies,  the  defendant  had  acquired  no 
interest  whatever  in  the  policies.  He  had 
not  then,  so  far  as  appears,  ratified  or  adopt- 
ed them.  The  plaintiffs,  therefore,  were  at 
liberty  to  cancel  or  modify  them  at  pleasure. 
It  seems  they  presented  no  claim  against  the 
insurance  companies  for  any  loss  upon  the 
defendant's  goods.  The  loss  upon  their  own 
goods  greatly  exceeded  the  amount  of  all 
the  policies,  and  they  very  naturally  elected 
to  claim  for  their  own  loss  alone.  This  was 
equivslent  to  an  election  to  cancel  so  much 
of  the  policy  as  purported  to  insure  goods 
held  by  them  in  trust;  which,  as  they  were 
under  no  obligation  to  insert  that  clause,  and 
as  their  act  in  doing  so  had  not  been  adopter], 
they  V  ere,  as  we  have  seen,  at  entire  liberty 
to  do." 

While  it  is  generally  true  that  a  cancel- 
lation can  be  affected  only  by  a  strict  com- 
pliance   with    the   provisions    in   the   policy 
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relating  to  cancellation,  the  parties  may  waive 
compliance  with  buch  provisions  and  cancel 
the  policy  on  any  terms  they  may  see  fit. 
Cox  V.  rarmers'  Mut.  F.  Ins.  Co.  133  Ga. 
175.  65  S.  £.  409,  wherein  it  appeared  that 
althou;rh  a  policy  contained  the  stipulation 
that  the  insured  or  the  company  might  "at 
any  time  be  released  from  the  obligations  of 
this  policy  by  giving  the  other  party  thirty 
days'  notice  of  such  intention/'  an  agreement 
for  tin  immediate  cancellation  was  made  be- 
t\^ccn  the  parties,  and  that  agreement  was 
held  to  be  sufficient  to  cancel  the  policy. 

In  Nelson  v.  Farm  Property  Mut.  Ins. 
Assoc.  127  la.  603,  103  N.  W.  966,  it  appeared 
that  the  withdrawal  clause  in  the  policy  in 
suit  read  as  follows:  "Any  member  wishing 
to  withdraw  from  tliis  a.HHociation  shall  ad- 
vise the  secretary,  in  person  or  by  registered 
letter,  who  shall  then  inform  him  what 
amount  is  due,  if  any,  from  him  to  the  asso- 
cintion.  Upon  the  return  of  his  policy  and 
the  immediate  payment  of  this  amount,  he 
shall  cease  to  be  a  member."  The  court  set- 
ting out  the  facts  and  its  ruling  said:  "The 
by-laws  provide  that  delinquencies  of  sixty 
days  in  payment  of  assessments  shall  work 
suspension  of  insurance  until  full  payment, 
with  costs,  is  made,  etc.;  and  that  suit  may 
be  brought  to  collect  the  assessments.  The 
withdrawal  provision  we  have  quoted,  and 
need  not  restate  it.  Suffice  it  to  say  that 
plaintiffs  did  not  fully  comply  with  this  pro- 
vision. It  does  appear,  however,  that  an  as- 
sessment was  made  in  March,  1003,  which 
plaintiffs  refused  to.  pay  until  September  1st 
of  that  year,  when  they  sent  the  amount, 
with  fifty  cents  penalty,  marked  the  policy 
'canceled,'  and  returned  it  to  the  defendant 
company,  which  accepted  the  money  and  the 
policy  and  retained  the  same  down  to  the 
commencement  of  this  suit.  Xo  other  assess- 
ment was  made  until  November  of  the  year 
1903,  which  was  after  the  return  of  the  policy 
to  the  association;  and  it  does  not  appear 
that  4his  aKscssment  was  made  for  a  loss 
whicli  occurred  during  the  life  of  the  policy. 
These  facts  clear h'  amount  to  a  cancellation 
and  surrender  of  the  policy.  While  the  ar- 
ticle as  to  withdrawal  was  not  strictly  com- 
plied with,  yet  it  was  competent  for  the 
parties  to  waive  strict  performance,  and  to 
cancel  the  policy  by  agreement.  Moreover, 
plaintiffs  were  ipso  facto  suspended  for  non- 
payment of  the  assessment  levied  against 
them  for  more  than  sixty  days.  True,  this 
did  not  relieve  them  from  the  payment  of 
assessments  already  levied,  but,  being  sus- 
pended, they  cQuld  only  obtain  membership 
again  through  reinstatement;  and  this  they 
did  not  .«eek.  On  the  contrary,  they  asked 
to  withdraw,  and  the  defendant's  conduct 
was  such  as  to  amount  to  an  acceptance  of 
this  request  without  conditions.    The  subse- 


quent assessments  were  therefore  Toid,  as 
plaintiffs  were  no  longer  members  of  the 
association." 

Return  of  Policy  for  Cancellatioiu 

Genesallt. 

It  is  generally  held  that  the  return  of  a 
fire  insurance  policy  with  the  intention  that 
it  shall  be  canceled,  such  intention  being 
either  expressed  or  otherwise  brought  to  the 
notice  of  the  insured,  is  sufficient  to  effect  a 
cancellation  of  the  policy.  State,  etc.  Ins. 
Assoc.  V.  Brinkley  Stave^  etc.  Co.  61  Ark.  1, 
31  S.  W.  157,  54  Am.  St.  Rep.  191,  29  L.U.A. 
112;  Ohio  Farmers'  Ins.  Co.  v.  Hunter,  38 
Ind.  App.  11,  77  N.  E.  951;  Ikeller  v.  Hart- 
ford F.  Ins.  Co.  24  Misc.  136,  53  N.  Y.  S. 
323;  Crown  Point  Iron  Co.  v.  ^^Hna  Ins.  Co. 
127  N.  Y.  608,  28  N.  E.  653,  14  L.R.A.  147, 
affirming  53  Hun  220,  636,  6  N.  Y.  S.  602; 
Farmers*  Mut.  Ins.  Co.  v.  Wenger,  90  Pa. 
St.  220;  Walters  v.  St.  Joseph  F.  etc.  Ins. 
Co.  39  Wis.  489.  See  also  Waterloo  Lumb<'r 
Co.  v.  Des  Moines  Ins.  Co.  150  la.  607,  130 
N.  W.  147. 

Tn  Crown  Point  Iron  Co.  v.  .£tna  Ins.  Co. 
supra,  the  doctrine  was  stated  as  follows: 
''Tlie  statute  regulating  the  cancellation  of 
fire  insurance  policies  provides  that  'any 
.  .  .  corporation  transacting  the  business 
of  fire  .  .  .  insurance  in  this  state  shall 
cancel  any  policy  of  insurance  hereafter  is- 
sued or  renewed  at  any  time  by  request  of 
the  party  insured.*  (Laws  1880,  ch.  110, 
§  3.)  The  command  of  the  statute  is  clear, 
and  no  discretion  or  option  is  left  to  the 
company.  The  sole  requirement  to  set  the 
command  in  motion  is  a  request  by  the  in- 
sured, and  after  that  request  is  made,  the 
further  continuance  of  the  contract  would 
be  in  contravention  of  the  statute.  Each  of 
the  policies  in  question  contains  a  provision 
that  the  'insurance  may  be  terminated  at  any 
time  at  the  request  of  the  assured.'  WhiU> 
the  method  of  terminating  the  insurance 
upon  the  motion  of  the  insured  is  not  speci- 
fied, except  that  the  insured  party  is  to  re- 
quest it,  the  language  of  the  contract  indi- 
cates that  the  subject  is  within  his  control 
and  that  the  terminating  act  is  to  be  done  by 
him  alone,  without  any  concurrent  or  sup- 
plemental act  on  the  part  of  the  company. 
The  word  'may'  is  the  language  of  the  in- 
surer, used  for  the  benefit  of  the  insured,  and 
should  receive  a  liberal  construction  to  that 
end.  As  thus  used  it  is  not  permissive,  but 
imperative,  aud  is  in  the  nature  of  'must'  or 
'shall.'  Otherwise  the  provision  in  which  it 
occurs  is  useless,  because  the  parties  who 
made  the  contiact  could,  of  course,  terminate 
it  by  mutual  consent  without  any  such  stipu- 
lation.    But,  while  it  takes  two  to  make  a 
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contract,  one  may  end  it,  if  the  eontract  it- 
self so  provides.    Thus,  by  the  next  sentence 
of  the  policies,   provision   is  made   for   the 
termination  of  the  insurance  on  motion  of 
the  insurer  in  these  words:     The  insurance 
may  also  be  terminated  at  any  time,  at  the 
option  of  the  company,  on  giving  notice  to 
that  effect  and  refunding  a  ratable  proportion 
of   the    premium    ^or    the    unexpired    term.' 
Here  the  method  of  effecting  the  termination 
is  specified  by  requiring  the  insurer  to  give 
notice  to  the  assured  and  return  the  unearned 
premium.    .    .    .    Ko  consent  of  the  insured 
is  essential.    No  meeting  of  minds  is  required. 
Xo  action  on  his  part  is  necessary.    The.  con- 
tract through  the  force  of  its  own  provisions, 
is  ended  by  the  action  of  the  insurer  only. 
.    .    .    Although  the  language  of  the  parties  ^ 
is  at  the  'request'  of  the  assured  in  the  one 
iuistance  and  on  'notice'  to  the  assured  in  the 
other,  we  think  that  in  both  it  is  within  the 
power  of  the  party  desiring  to  end  the  con- 
tract to  do  so  without  either  consent  or  ac- 
tion on  the  part  of  the  other.    When  the  in- 
i»ured  surrenders  the  policy  and  requests  that 
it  be  canceled,  he  can  do  no  more.     Unless 
that  ends  the  contract,  he  is  powerless  to  end 
it  and  the  company,  while  able  itself  to  hang 
on  or  let  go  as  it  wishes,  can  hold  him  against 
his  will.    An  insolvent  insurer  by  refusing  to 
cancel  could  prevent  the  insured  from  pro- 
curing other  insurance.    The  right  of  action 
for  the  unearned  premium  would  not  be  com-  • 
plete  without  the  assent  of  the  insurer,  and 
that,  in  effect,  would  be  a  new  agreement.    It 
was  not  necessary,  as  we  think,  that  there 
should  be  any  action  on  the  part  of  the  com- 
pany.   No  formal  cancellation  or  physical  de- 
facement of  the  policy  was  required,  because 
by  virtue  of  the  contract  and  the  statute,  the 
surrender  of  a  policy  with  a  request  that  it 
be   terminated,   operates    as    a   cancellation, 
even  if  the  insurer  absolutely  refuses  to  per- 
mit it  to  be  canceled." 

It  has  been  held  that  the  surrender  of  the 
policy  by  the  insured  on  being  requested  to 
par  a  premium  constituted  a  cancellation  of 
the  saihe.  Van  Wert  v.  St.  Paul  F.  etc.  Ins. 
Co.  8  App.  Div.  107,  40,N.  Y.  S.  463,  wherein 
it  was  said:  "The  plaintiff,  after  repeated 
requests  for  payment  of  the  premium,  and 
her  neglect  to  pay,  surrendered  the  policy  to 
the  agent  of  the  defendant  without  protest, 
or  any  pretense  that  she  ivanted  to  retain  it, 
aad  made  no  further  Claim  to  it  until  after 
the  fire.  The  legal  effect  of  that  surrender 
without  reservation  was  to  terminate  the 
credit  griven  her  tor  the  payment  of  the  pre- 
mium. The  company  could,  in  the  absence 
of  any  facts  constituting  an  estoppel,  termi- 
nate the  credit  at  any  time,  and  taking  back 
the  policy  was  explicit  notice  to  her  of  such 
termination.  The  credit  terminated,  the  pol- 
icy ceased  to  be  operative.    The  company  did 
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also  in  form  cancel  the  policy.  But  it  was 
canceled  by  the  act  of  surrender  without  re- 
serve." 

Likewise  the  return  of  a  fire  insurance  pol- 
icy with  a  letter  asking  for  the  return  of 
the  premium  notes  and  stating  ''this  will  set- 
tle the  matter  with  us"  has  been  held  to  be 
sufiicient  to  show  that  the  policy  was  returned 
with  the  intention  that  it  should  be  canceled. 
Ohio  Farmers'  Ins.  Co.  v.  Hunter,  38  Ind. 
App.  11,  77  N.  E.  951. 

In  Farmers'  Mut.  Ins.  Go.  v.  Wenger,  90 
Pa.  St.  220,  it  was  held  that  the  voluntary 
surrender  of  a  policy  for  cancellation  and  the 
payment  of  all  assessments  legally  due  ef- 
fectually canceled  the  policy  and  that  the 
fact  that  the  company  failed  to  mark  off  the 
name  of  the  policyholder  from  its  books  was 
immaterial. 

So  it  has  been  held  that  the  surrender  of 
an  insurance  policy  with  the  request  that  it 
should  be  canceled  to  take  effect  at  a  certain 
time  was  sufficient  to  effect  a  cancellation  at 
that  time  provided  it  was  received  by  the 
company  before  the  time  named,  but  if  it 
was  not  received  until  after  the  stipulated 
hour  the  cancellation  was  not  effective  until 
the  time  of  the  receipt  of  the  policy.  Atlan- 
tic Ins.  Co.  V.  Goodall,  35  N.  H.  328. 

It  has  been  held  that  an  offer  to  surrender 
a  policy  for  cancellation  has  the  same  effect 
as  an  actual  surrender  for  cancellation  al- 
though such  offer  is  refused  by  the  company. 
Sullivan  v.  Massachusetts  Mut.  F.  Ins.  Co. 
2  Mass.  318. 

It  is  not  necessary  that  the  request  shall 
be  made  by. the  insured  personally  but  it  ia 
sutBcicnt  if  it  is  made  by  an  insurance  broker 
acting  as  the  agent  of  the  insured.  Standard 
Oil  Co.  V.  Triumph  Ins.  Co.  64  N.  Y.  85.  In 
Crown  Point  Iron  Co.  v.  ^tna  Ins.  Co.  127 
N.  Y.  608,  28  N.  E.  653,  14  L.R.A.  147,  a/- 
firtning  63  Hun  220,  035,  6  N.  Y.  S.  602,  it 
was  said:  ''In  order  to  terminate  the  insur- 
ance  it  was  necessary  that  the  'request'  re- 
quired by  the  statute  and  the  contract  should 
be  made  by  one  authorized  to  act  in  the 
matter  in  behalf  of  the  plaintiff  to  one  hav- 
ing adequate  authority  from  the  defendants. 
The  act  of  Reed  in  surrendering  the  policies 
was  the  act  of  the  plaintiff,  because,  aside 
from  the  authority  plainly  to  be  implied  from 
the  position  he  ht'ld,  he  was  expressly  au- 
thorized to  surrender  some  of  the  policies 
covering  the  charcoal,  and  as  he  surrendered 
but  part,  the  act  became  within  the  author- 
ization." 

But  it  has  been  held  that  the  return  of  a 
binding  slip  to  the  insurance  company  with 
a  request  to  "mark  this  off"  did  not  amount 
to  a  request  for  the  cancellation  of  the  policy. 
Boutwell  V.  Globe,  etc.  Ins.  Co.  193  N.  Y. 
323,  85  X.  E.  1089,  reversing  117  App.  Div. 
004,  102  X.  Y.  S.  1127,  wherein  it  was  said: 
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''If  Thomason,  representing  Moore,  by  send- 
ing the  binding  slip  to  the  agents  with  the 
words  'mark  this  off'  thereon,  intended  un- 
conditionally to  request  the  cancellation  of 
the  contract,  then  the  contract  became  there- 
by immediately  canceled.     No  act  of  the  de- 
fendant was  necessary.     No  act  of  the  de- 
fendant after  the  receipt  of  the  request  in 
any    way    affected    the    cancellation,    as   the 
binding   slip   became   by   the   request   of   no 
effect.     It  is  claimed  by  the  plaintiff,  how- 
ever, that  the  insurer  did  not  unconditionally 
request  the  cancellation   of  the  policy.     So 
far  as  the  intention  was  expressed  in  words, 
it   is   found   in   the  indorsement  'mark   this 
off.*    It  is  claimed  by  the  plaintiff  that  sYich 
words  had  a  well-known  meaning  among  in- 
surance men   and  that  Thomason   meant  by 
such  words  that  the  policy  should  be  marked 
from  the  books  of  the  defendant  as  if  it  had 
never  been  issued  or  in  force,  in  which  case 
Moore  would  not  have  been  liable  to  the  de- 
fendant  for    any   premium.     The    insurance 
agents  so  interpreted  Thomason's  intention. 
Their  understanding  of  the  request  is  shown 
by  their  letter  in  which  they  refuse  to  assent 
to  Thomason's  request,  but  suggest  that  they 
would  cancel  the  policy  at  short  rates.     If 
they  had  understood  the  binding  slip  with 
Thomason's  indorsement  as  an  unconditional 
request  to  cancel  the  contract  they  would  not 
have  returned  the  binding  slip  or  issued  and 
delivered  a  policy  in  accordance  with  its  pro- 
vision.    Thomason   undoubtedly   Intended  to 
terminate   the    contract   providing   he    could 
do    so    without    imposing    a    liability    upon 
Moore  for  the  premium  during  the  time  that 
the  binding  slip  had  been  in  force.    If  Thoma- 
son had  requested  the  cancellation  of  the  con- 
tract and  at  the  same  time,  but  independently 
of  the  cancellation,  requested  that  the  defend- 
ant mark  the  policy  from  its  books  without 
charging  Moore  with  any  premium,  it*  would 
have  resulted  in  the  cancellation  of  the  in- 
surance contract  whether  the  defendant  as- 
sented   to    the    independent    proposition    in 
regard  to  the  premium  or  not.    The  question 
of  the  unpaid  premium  and  the  amount  there- 
of would  then  have  been  left  open  for  deter- 
mination   by   the   parties.     The   request   as 
made  carried  with  it  and  as  a  part  of  it,  the 
abandonment  by  the  defendant  of  any  claim 
for  insurance  premium.    To  avoid  an  assent 
to  the  conditional  proposition  it  was  neces- 
sary for  the  agents  to  reject  it  wholly.    The 
rejection  of  the  proposition  left  the  binding 
slip  and  the  policy  issued  thereon  unaffected 
and  in  full  force  at  the  time  when  the  loss 
occurred.     It  is  possible  that  Moore  would 
have  been  unwilling  to  pay  the  short  rate 
premium  to  have  the  policy  canceled  under 
the   statute  and  that  in  preference  to  can- 
celing the  policy  under  the  statute  he  would 
have  paid  the  premium  provided  by  the  pol- 


icy and  retained  it  as  a  continuing  obligation. 
At  least  he  was  entitled  to  exercise  his  judg- 
ment upon  such  proposition.  A  request  to 
mark  a  policy  from  the  books  of  a  company 
without  paying  any  premium  for  the  time 
that  the  contract  has  been  in  force  is  entirely 
different  from  a  request  to  cancel  a  policy 
as  provided  by  the  statute  and  the  terms  of 
the  policy  itself.  In  the  ilrst.case  the  insurer 
has  a  right  to  accept  or  reject  the  proposi- 
tion. In  the  latter  case  the  receipt  of  the 
request  ipso  facto  cancels  the  contract.  The 
parties  have  treated  Thomason's  request  as 
conditional,  and  the  contract  as  in  force  at 
the  time  of  the  loss." 

Where  a  policy  has  become  voidable  by 
reason  of  a  violation  of  its  provisions  pro- 
.hibiting  the  taking  out  of  additional  insur- 
ance a  surrender  and  request  for  cancellation 
does  not  operate  to  effect  a  cancellation  of 
the  policy.  Farmers*  Mut.  Ins.  Co.  v.  Home 
F.  Ins.  Co.  54  Neb.  740,  74  N.  W.  1101; 
Farmers'  Mut.  Ins.  Co.  v.  Phoenix  Ins.  Co. 
65  Neb.  14,  90  N.  W.  1000,  95  N.  W.  3.  But 
where  the  surrender  and  request  for  cancella- 
tion is  made  before  the  additional  insurance 
is  procured,  it  is  sufficient  to  effect  a  can- 
cellation of  the  policy.  State  Ins.  Co.  v. 
Farmers'  Mut.  Ins.  Co.  65  Neb.  34,  90  N.  W. 
997. 

In  Colby  y.  Cedar  Rapids  Ins.  Co.  66  la. 
677,  24  N.  W.  64,  the  court,  holding  that  an 
'assignment  of  an  insurance  policy  marked  for 
cancellation  to  an  agent  of  another  company 
was  not  in  itself  sufficient  to  effect  a  cancella- 
tion under  the  provisions  of  the  Iowa  statute, 
said:  "No  insurance  company  can  do  busi- 
ness in  this  state  whose  form  of  policy  in 
use  'does  not  provide  for  the  cancellation  of 
the  same  at  the  request  of  the  insured  upon 
equitable  terms.'  McClain's  St.  298.  This  is 
the  only  provision  on  the  subject.  Now, 
while  the  policies  did  not  expressly  provide 
the  mode  of  cancellation,  it  is  to  be  presumed 
that  the  intention  was  that  the  provision 
should  be  in  compliance  with  the  statute,  and 
that  the  mode  should  be  that  provided  by 
statute.  It  is  the  company,  then,  that  is  to 
make  the  cancellation.  The  company  should 
be  allowed  to  know  what  risks  it  is  carrying. 
It  should  be  allowed  to  take  up  a  canceled 
policy,  and  make  the  proper  entry  upon  its 
books.  No  insurance  company  could  do  busi- 
ness long  without  having  the  means  of  prov- 
ing its  rights,  and  of  disproving  falsely  al- 
leged liabilities.  It  may  be  conceded  that  a 
request  by  the  insured  to  the  company  to 
cancel,  though  not  complied'  with,  would  be 
treated  by  the  courts  as  equivalent  to  can- 
cellation, so  far  as  the  rights  of  the  insured 
might  be  concerned.  But  we  cannot  hold  that 
tlie  request  can  be  dispensed  with.  We  do 
not  forget  that  in  the  case  at  bar  there  was 
a  request  made  to  cancel.     But  it  was  not 
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made  by  the  insured  as  the  statute  provideB. 
It  was  made  by.  the  plaintiff.  It  is  probably 
true  that  the  insured  might  make  such  re* 
quest  through  an  agent.  But  the  plaintiff 
did  not  claim  to  act  as  Murray's  agent,  nor 
would  his  case  be  better  if  he  had;  because, 
l>efore  he  requested  canoellatiou  the  Phoenix 
insurance  had  been  obtained,  and  the  obtain- 
ing of  that  insurance  must  be  deemed  fatal 
to  the  plaintiff's  right  of  recovery,  unless  he 
<ran  maintain  his  propoaition  that  Murray's 
mere  election  to  cancel  operates  as  a  can- 
cellation; and  we  hold  that  such  proposition 
is  not  sound."  , 

In  Parsons  v.  Northwestern  Nat.  Ins.  Go. 
133  la.  532,  110  N.  W.  907,  it  appeared 
that  the  clause  in  the  policy  in  suit  providing 
for  cancellation  read  as  follows:  ''This  pol- 
icy shall  be  canceled  at  any  time  at  the  re- 
quest of  the  insured;  or  by  the  company  by 
giving  t\'e  days'  notice  of  such  cancellation. 
If  this  policy  shall  be  canceled  as  herein- 
before provided,  or  become  void  or  cease,  the 
premium  having  been  actually  paid,  the  un- 
earned portion  will  be  returned  on  the  sur- 
render of  this  policy  or  at  the  last  renewal, 
this  company  retaining  the  customary  short 
rate;  except  that  when  this  policy  is  can- 
celed by  this  company  by  giving  the  notice  it 
shall  return  the  pro  rata  premium."  Hold- 
ing that  a  request  alone  was  sufiloient  to 
•effect  a  cancellation  the  court  eaid:  *'The 
request  is  all  that  is  essential  to  a  cancella- 
tion, but  the  policy  must  be  surrendered  to 
secure  the  return  of  the  unearned  premium." 
In  Roberta  Mfg.  Go.  v.  Royal  Exch  Assur. 
Co.  161  N.  G.  88,  76  8.  £.  865,  it  appeared 
that  the  cancelation  clause  in  the  policy  in 
suit  read  as  follows :  "This  policy  shall  be 
canceled,  at  any  time,  at  the  request  of  the 
insured,  or  by  the  company  by  giving  five 
days'  notice  of  such  cancellation."  The  court 
said:  ''Under  the  statute  and  by  the  terms 
of  the  policy,  the  sole  requirement  to  effect 
cancellation  is  a  request  by  the  insured  duly 
communicated  to  the  insurer,  and  no  action 
on  the  part  of  the  latter  and  no  formal  or 
physical  defacement  of  the  policy  is  required. 
A  request  thus  made  operates  to  cancel  the 
policy,  even  if  the  insurer  absolutely  refuses 
to  permit  it  to  be  done.''  To  the  same  effect 
eee  the  reported  case. 

RirruBN  TO  Agbsnt  of  Insuseb. 

The  return  of  a  fire  insurance  policy  to  an 
agent  of  the  insurer  authorized  to  receive 
policies  for  cancellation  effectually  terminates 
the  policy.  Thus  in  Train  v.  Holland  Pur- 
chase Ins.  Co.  62  N.  Y.  598,  68  N.  Y.  208, 
it  was  said:  ''Upon  the  hearing  of  the  for- 
mer appeal,  this  court  held  that  the  surrender 
by  the  plaintiff  of  the  Andes  policy  to  Gog- 
gin,  and  its  acceptance  by  him  as  the  agent 
of  the  Andes  company,  with  the  intention  on 


the  part  of  both,  that  it  should  no  longer  be 
a  contract  between  the  plaintiff,  and  that 
company,  was  in  effect  a  cancellation  of  it, 
and  even  if  Goggin  did  not  send  it  to  the 
company,  as  he  was  to  do,  it  did  not  ajreet 
the  plaintiff,  for  he  had  put  it  in  Goggin *3 
power  to  do  so,  and  as  to  the  plaintiff  the 
contract  was  annulled.  This  would  seem  to 
cover  entirely  the  case  now  considered;  but 
the  appellant's  counsel  claims  that  this  case 
does  not  come  within  the  former  decision,  as 
it  is  said  in  the  opinion  that  Goggin,  the 
agent,  had  before  that  taken  the  surrender 
of  policies,  and  canceled  them,  and  his  acts 
been  approved  by  his  principal.  It  was  not 
intended  to  hold  that  the  approval  of  the 
act  of  the  agent  must  necessarily  precede  the 
surrender  of  the  Andes  policy.  But,  however 
that  may  be,  whether  the  ratification  was 
before  or  subsequent  to  the  surrender  of  the 
Andes  policy  is  not  material,  for  in  either 
contingency  with  the  concomitant  circum- 
stances, it  is  manifest  that  authority  was 
conferred  previously.  The  proof  shows  that 
Goggin  had  blanks  for  that  purpose,  and  had 
taken  the  surrender  of  other  policies  by  the 
direction  of  the  Andes  company  before  the 
plaintiff's  policy  was  given  up.  These  were 
subsequently  returned  to,  and  accepted  by, 
the  Andes  company,  and  the  acts  of  the  agent 
thus  ratified  and  approved  by  the  principal. 
This  confirmation  sufficiently  establishes  that 
the  Andes  company  had  conferred  authority 
for  that  purpose,  and  that  Goggin  was  acting 
within  the  scope  of  his  powers,  when  he  ac- 
cepted the  surrender  of  the  plaintiff's  policy." 
In  Crown  Point  Iron  Co.  v.  iEtna  Ins.  Co. 
127  N.  Y.  608,  28  N.  E.  653,  14  L.R.A.  147, 
agirming  53  Hun  220,  635,  6  N.  Y.  8.  602, 
the  court  said:  "So  the  acts  of  Page  and 
Little  in  receiving  the  policies  for  cancella- 
tion,  were  the  acts  of  the  respective  defend- 
ants whom  they  represented,  as  it  was  con- 
ceded on  the  trial  that  they  'had  authority 
to  accept  policies  of  insurance  for  cancella- 
tion and  to  terminate  insurance  at  the  re- 
quest of  the  insured.'  As  to  the  Mtnsi  policy, 
therefore,  the  case  stands  as  if  the  insured 
had  handed  it  to  the  insurer  and  had  stated, 
as  Reed  wrote  to  Page  on  July  28,  1886,  that 
it  was  'for  cancellation.  Our  stock  is  nearly 
used  up.  We  should  be  allowed  for  the  unex- 
pifed  time  pro  rata  on  amount  paid.  .  .  . 
Please  attend  to  it  at  once.'  Thus  we  have 
an  absolute  surrender  of  the  policy  with  an 
unqualified  request  that  it  be  canceled  'at 
once,'  because  it  was  no  longer  needed.  No 
condition  was  involved,  for  neither  surrender 
nor  request  was  dependent  on  the  rate  of  the 
return  premium.  The  writer  simply  ex- 
pressed the  opinion  that  there  should  be  a 
pro  rata  allowance,  but  did  not  request  can- 
cellation if,  nor  forbid  it  unless,  the  amount 
suggested  was  allowed.  Hence,  we  unite  with 
the  learned  general  term  in  saying  that  'the 
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plaintiff  had  donej  in  respeet  to  the  iBtna 
company,  all  that  was  needed/  It  had  given 
up  its  policy  to  a  person  authorized  to  receive 
it  and  had  requested  cancellation." 

But  where  an  insurance  agent's  authority 
is  limited  to  soliciting  insurance  a  return  of 
a  policy  to  him  for  cancellation  is  insufficient 
to  effect  a  cancellation.  Phoenix  Ins,  Co.  v. 
Radford,  4  Neb.  (unofficial)  Rep.  232,  93  N. 
W.  1000;  Buckley  v.  Columbia  Ins.  Co.  83 
Pa.  St.  298;  Susquclianna  Mut.  F.  Ins.  Co. 
V.  Swank,  102  Pa.  St.  17.  In  the  case  first 
cited  the  court,  in  setting  aside  a  judgment 
for  a  policyholder  in  an  action  by  a  fire 
insurance  company  to  recover  the  amount  of 
a  premium  note,  said:  "The  question  for  de- 
termination is  whether  the  agent,  authorized 
by  the  company  to  solicit  insurance  risks, 
take  applications,  and  to  whom  the  policies 
issued  thereon,  if  accepted,  were  sent,  to  be 
delivered  to  the  insured,  and  to  whom  the 
policy  in  this  case  was  sent,  and  by  whom  it 
was  delivered  to  defendant,  was  also  author- 
ized to  cancel  the  policy  upon  demand  of  the 
insured,  and  upon  payment  by  the  latter  of 
the  short  rates.  The  testimony  in  the  case 
wholly  fails  to  show  any  authority  on  the 
part  of  the  agent  to  receive  or  act  upon  a 
request  for  a  cancellation  of  the  policy  and 
repayment  of  the  unearned  premium.  The 
only  circumstance  in  the  case  is  that  Mc- 
Ginnis,  the  soliciting  agent  who  wrote  the 
insurance,  said  that  he  had  authority  to  re- 
ceive a  request  for  cancellation,  and  that  he 
assumed  to  act  in  the  matter  as  though  au- 
thorized by  the  company,  computing  the 
amount  due  on  the  short  rates,  and  accepting 
the  money  from  defendant.  It  is  admitted 
that  defendant  never  surrendered  his  policy, 
and  there  is  a  total  want  of  evidence  tending 
to  show  that  McGinnis,  who  assumed  to  act 
as  agent,  ever  forwarded  the  money  to  the 
insurance  company,  and  the  evidence  is  equal- 
ly silent  with  reference  to  a  showing  that  a 
request  for  cancellation  was  ever  presented 
to  the  company,  or  anyone  authorized  to  act 
for  it.  In  this  condition  of  the  evidence,  it 
follows  that  the  verdict  is  unsupported,  un- 
less there  is  a  presumption  that  the  agent 
was  authorized  to  receive  requests  for  cancel- 
lation founded  on  the  fact  that  be  was  au- 
thorized to  solicit  insurance.  There  can  be 
no  doubt  that  the  rule  is  otherwise.  The 
agent  in  this  case  was  authorized  to  solicit 
insurance,  but  no  presumption  follows  that 
he  was  also  authorized  to  cancel  the  policy 
upon  request  of  the  insured." 

RErruBN  TO  Agent  of  Insured. 

The  mere  surrender  of  an  insurance  policy 
to  a  broker  acting  as  the  agent  of  the  insured 
and  not  of  the  insurer  does  not  amount  to 
a  cancellation  of  the  policy.     In  re  Morris 
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614;  Westchester  F.  Ins.  Co.  v.  Gurian,  US 
App.  Div.  610,  101  N.  Y.  8.  60.  In  Hick* 
V.  Grimley,  213  N.  Y.  447,  107  N.  E.  1037, 
the  rule  .was  stated  as  follows:  '*The  at* 
tempted  cancellation  of  the  policy  was  too 
late,  and  not  sufficient,  to  avoid  liability 
under  the  assessment.  But  it  is  significant 
as  showing  that  even  then  the  defendant  did 
not  seek  to  rescind  the  contract.  Nichols,  as 
his  broker,  not  as  the  agent  of  the  company, 
came  to  him  and  said  that  'he  wanted  that 
policy  and  he  was  going  to  cancel  it,  and  he 
would  give  me  [the  defendant]  another  pol- 
icy in  place  of  it.'  The  defendant  delivered 
the  policy  to  Nichols  and  'did  not  ask  hinii 
the  whys  or  wherefores.'  In  other  words,  he 
did  as  he  had  done  at  the  start,  as  many- 
men  do  who  have  confidence  in  their  brokers, 
he  intrusted  the  business  to  the  broker.  But 
he  did  not  ask  to  rescind  the  old  contract. 
The  unearned  premium  was  computed  and 
applied  on  another  policy  which  was  issued. 
Certainly  in  doing  that  business  the  broker 
did  not  represent  the  company  which  had 
issued  the  original  policy." 

Return  by  Mail. 

Where  the  policy  ia  returned  and  the  re- 
quest for  its  cancellation  is  made  by  mail  it 
does  not  become  effective  until  the  time  of  it» 
receipt  by  the  insurance  company  or  its  au- 
thorized agent.  Crown  Point  Iron  Co.  v. 
-<Etna  Ins.  Co.  127  N.  Y.  608,  28  N.  E.  653, 
14  L.R.A.  147,  affirming  53  Hun  220,  635,  d 
N.  Y.  S.  602;  Skillings  v.  Royal  Ins.  Co.  a 
Ont.  L.  Rep.  401,  affirnUng  4  Ont.  L.  Rep. 
123.  In  the  case  first  cited  the  doctrine  was 
stated  as  follows:  "It  is  contended  by  the 
defendants  that  the  mailing  of  the  policies 
with  a  letter  stating  the  object  sufficed  ta 
cancel  them  because  it  was  equivalent  to  the 
acceptance  of  a  proposition  by  mail.*  .  .  . 
It  was  long  ago  held  that  if  an  offer  made 
by  mail  is  accepted  by  mail,  tlie  contract  is 
complete  from  tlie  moment  the  letter  of  ac- 
ceptance is  mailed,  even  if  it  is  never  re- 
ceived. .  .  .  Those  cases  have  no  applica- 
tion here,  because  no  negotiation  was  pending 
and  no  contract  was  proposed.  The  plaintiff' 
did  not  make  any  offer  to  the  insurance  com- 
panies that  might  or  might  not  be  accepted. 
It  sought  to  do  an  act  that  would  be  binding 
on  the  companies,  whether  they  were  willing 
or  not.  That  act  was  a  surrender  of  the 
policies  with  the  request  that  they  be  ter- 
minated, and  the  act  could  not  be  complete 
until  the  request  reached  the  companies  or 
their  agent.  The  policies  and  notice  might 
have  been  sf^nt  by  a  messenger,  who  would 
have  been  the  agent  of  the  plaintiff  for  that 
purpose.    Having  been  sent  by  mail,  it  wa& 
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none  the  less  the  agency  of  the  plaintiff  than 
it   a  messenger  had   been  selected.     It  was 
necessary  for  the  })laintiff,  in  order  to  termi- 
nate the  policies,  to  have  its  notice  actually 
reach  the  companies,  or  their  representative, 
and  the  instrument  selected  for  that  purpose 
was  the  agent  of  the  plaintiff,  not  of  the  de- 
fendant.    If  the  plaintiff  lost  control  of  the 
letter  as  soon  as  it  was  mailed,  that  fact  has 
no  bearing  except  upon  the  nature  of  its  rela- 
tion to  the  agent  that  it  empowered  to  deliver 
the  package.     It  seems,   however,   that  the 
writer  of  a  letter  may  withdraw  it  from  the 
office  in  which  it  is  deposited,  or  from  the 
office  to  which  it  is  sent.     (U.  S.  Postal  Laws 
and  Regulations,  §§  631,  533.)     If  the  letter 
never  reached  the  companies  they  would  not 
have  been  bound,  or,  if  it  reached  them  after 
a  long  delay,  they  would  have  been  bound  only 
from  the  date  of  receipt.     So  far  as  the  de- 
livery of  such  a  letter  is  concerned,  the  law 
does  not  recognize  the  agency  of  the  mail  as 
of  any  higher  or  more  binding  character  than 
that  of  an  express  company  or  a  private  indi- 
vidual, although  it  may  presume  that  a  letter 
duly  mailed  was  received  by  the  person  to 
whom    it    was    properly   addressed. 
When    did    the   notice    reach    the    companies 
or  their  agent  Mr.  Little?    If  it  reached  him 
before  the  fire  the  policies  were  terminated 
ipso  facto  and  were  not  in  force  when  the 
loss  occurred.     If  it  reached  him  after  the 
tire  then  the  policies  were  in  force  when  the 
loss  occurred  and  the  character  of  the  con- 
tract was  thereby  changed  from  a  contingent 
to  a  certain  liability  on  the  part  of  the  in- 
surer.    A  cause  of  action  based  on  an  abso- 
lute debt  forthwith  accrued  to  the  plaintiff 
that  was  not  extinguished  by  the  subsequent 
receipt    of    the    policies    by    Little.     .     .     . 
Whether  such  receipt  would  take  effect  from 
its  date,  as  to  loss  subsequently  occurring, 
is  not  here  involved  and  it  is  only  necessary 
now  to  decide  that  it  had  no  retroactive  effect 
as  to  losses  that  had  already  ocfcurred.     If 
the  letter  was  in  process  of  transmission  at 
the   time   of  the  fire,   the  request  required, 
Ijoth  by  statute  and  by  contract,  had  not  been 
effectually  made  and  the  cancellation  was  in- 
complete." 

RrruBX  FOB  Ck>BBEoriox  of  Ebrob. 

Where  a  fire  insurance  policy  is  returned 
to  the  company  through  error  or  for  the  cor- 
rection of  an  error  such  a  return  does  not 
indicate  an  intention  to  cancel  the  insurance 
and  the  company  will  not  be  justified  in 
canceling  it.  Thus  in  Von  Wein  t.  Scottish 
Union,  etc.  Ina.  Go.  118  N.  Y.  94,  23  N.  E. 
123,  it  appeared  that  the  owner  of  property 
obtained  through  hia  brokers  five  policies  on 
his  property  but  gave  him  sufficient  funds 
to  pay  for  only  three  of  them.     On  being 
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urged  to  pay  the  premiums  on  the  remaining 
two  policies  he  stated  that  he  did  not  want 
them  and  wished  them  canceled  but  when  he 
gave  two  policies  to  his  broker  for  that  pur- 
pose he  handed  him  through  mistake  two  of 
the  policies  on  which  the  premiums  had  been 
paid.  An  agent  of  the  company  with  au- 
thority to  cancel  policies,  when  informed  of 
the  mistake,  agreed  to  cancel  one  of  the 
unpaid  policies  and  instructed  the  parties 
to  obtain  and  turn  in  that  policy  as  soon 
as  possible.  Holding  that  these  facts  con- 
stituted a  cancellation  of  the  policy  involved 
in  this  action  and  not  the  paid  up  policies 
actually  surrendered,  the  court  said:  "The 
general  term  appears  to  have  reached  the 
conclusion  that  this  testimony  did  not  au- 
thorize the  cancellation  of  the  policy  in 
suit;  that  it  was  the  two  policies  delivered 
by  the  plaintiff  to  Spitzer  that  he  authorized 
to  be  canceled  and  not  the  two  policies  on 
which  the  premium  had  not  been  paid.  But 
did  the  plaintiff  intend  to  authorize  Spilztr 
to  have  those  two  policies  canceled*?  He  had 
paid  the  premium  upon  three  of  the  five  poli- 
cies; he  did  not  know  which,  and  being  of 
foreign  birth  and  evidently  unfamiliar  with 
the  transaction  of  business  of  this  character, 
doubtless  supposed  that  it  did  not  make  any 
difference.  He  did  not  even  keep  or  remember 
the  names  of  the  companies  who  had  issued 
the  two  policies  delivered  up  by  him.  He 
had  been  dunned  time  and  again  for  the  bal- 
ance of  the  premium  due.  He  knew  that 
there  was  premium  due  upon  two  policies, 
and  that  it  had  been  paid  upon  three.  He 
had  concluded  that  he  had  insurance  enough 
and  could  get  along  without  the  two  on  which 
the  premium  had  not  been  paid,  and  it  is 
quite  evident  to  our  minds  that  it  was  his 
intention  to  surrender  up  the  policies  on 
which  the  premium  had  not  been  paid  and 
retain  the  other  three,  and  that  in  handing 
over  to  Spitzer  the  two  policies  on  which  the 
premium  had  been  paid  in  full  he  made  a 
mistake  which  the  courts  would  readily  rec- 
tify. If,  therefore,  it  was  his  intention  to 
surrender  up  the  policies  on  which  the  pre- 
mium had  not  been  paid,  Spitzer  and  Rieger 
in  doing  what  they  did  to  have  the  policy 
in  suit  canceled  merely  carried  out  his  direc- 
tions as  he  himself  intended.''  But  see  Birn- 
stein  V.  Stuyvesant  Ins.  Go.  83  App.  Div.  436, 
82  N.  Y.  S.  140,  wherein  it  was  held  that  the 
return  of  a  policy  for  cancellation  under  the 
misapprehension  that  it  was  a  policy  on 
another  piece  of  property  was  sufficient  to 
constitute  a  cancellation  of  the  policy  re- 
turned. 

In  Baldwin  v.  Pennsylvania  F.  Ins.  Go.  206 
Pa.  St.  248,  55  Atl.  970,  it  was  held  that  the 
return  of  a  policy  by  the  attorney  for  the 
estate  of  a  deceased  with  instructions  that 
it  should  be  written  in  the  name  of  the  legal 
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representative  was  not  a  return  for  cancella- 
tion and  the  company  could  not  escape  lia- 
bility for  loss  on  the  ground  that  the  policy 
had  been  canceled. 

So  in  Hickey  y.  Hartford  F.  Ins.  Co.  15 
App.  Div.  224,  44  N.  Y.  S.  191,  it  was  held 
that  a  policy  returned  for  exchange  because 
of  a  mistake  as  to  the  location  was  not  ter- 
minated by  the  agent  canceling  it.    The  court 
sot  out  the  facts  and  its  ruling  as  follows: 
"The  plaintiff  was  the  owner  of  two  farma— 
one  his  home  farm,  and  the  other  the  Knapp 
farm,  about  a  mile  away.    His  buildings  upon 
the  Knapp  farm  were  insured  by  the  defendant 
at  the  Owego  agency,  Mr.  Hoskins  being  de- 
fendant's agent  there;  but  his  buildings  upon 
his  home  farm  were  insured  by  another  com- 
pany, at  the  Montrose  agency.     In  August, 
1893,  the  plaintiff,  having  erected  a  new  barn 
upon  his  home  place,  desired  to  have  it  in- 
sured.   Not  recollecting  at  the  time  that  his 
home  buildings  were  insured  in  the  Montrose 
agency,  he  called  upon  Mr.  Hoskins,  at  de- 
fendant's Owego  agency,  and,  describing  his 
new   barn,   asked  to   have  it  insured.     Mr. 
Hoskins  had  in  his  mind  the  policy  he  had 
issued  upon  the  buildings  upon  the  Knapp 
farm,  and  understanding  that  the  new  barn 
was  upon  an  adjoining  farm,  and  not  wishing 
to  insure  a  barn  unless  he  also  insured  the 
other  farm  buildings  with  it,  proposed  that 
the  old  policy  be  surrendered,  and  a  new  one 
issued,  covering  all  the  buildings.    The  plain- 
tiff consented,  and  Mr.  Hoskins  wrote  the  new 
policy;   intending  it  to  cover  the  buildings 
upon  the  Knapp   farm,  and  the  new  barn. 
The  plaintiff  paid  Mr.  Hoskins  the  premium 
upon  the  new  policy,  less  the  rebate  upon 
the  old  one,  and  took  the  new  policy  home, 
promising  to  send  Mr.  Hoskins  the  old  policy. 
Mr.  Hoskins  made  an  entry  upon  his  books 
canceling  the  old  policy.    Upon  arriving  home, 
and  looking  at  the  old  policy  and  the  Mont- 
rose  policy    upon    his   home   buildings,   the 
plaintiff  thought  his  insurance  was  so  mixed 
that  it  was  not  clear  what  he  had.    He  there- 
upon  sent  his  new  policy  by  mall  to  Mr. 
Hoskins;  writing  him  that  there  was  a  mis- 
take, and  that  he  wanted  a  separate  policy 
for  the  new  barn,  and  to  leave  the  old  policy 
as  it  was  before.    He  did  not  then  send  the 
old  policy  to  Mr.  Hoskins.    Mr.  Hoskins  an- 
swered the  plaintiff,  by  letter:     'Send  note  in 
the  old  policy,  and  I  will  send  you  out  a  new 
one.'      The    plaintiff    called    at    the    Owego 
agency  a  few  days  later,  having  the  old  policy 
with  him,  but  Mr.  Hoskins  was  absent;  and 
the  plaintiff,  at  the  suggestion  of  the  clerk 
or  helper  in  the  office,  who  also  advised  him 
to  wait  until  ^Ir.  Hoskins  should  return,  re- 
tained the  old  policy.     Upon  Mr.  Hoskins' 
return  home  he  made  entries,  which,  if  plain- 
tiff had  surrendered  it  unconditionally,  can- 
celed   the    policy    sued    upon.     He   did    not 


return  to  the  plaintiff  the  premium  paid  by 
him,  Q«r  notify  him  that  he  had  canceled  the 
policy.  The  fire  occurred  a  lew  days  later. 
Upon  these  facta,  we  think  the  jury  were 
justified  in  finding  that  the  plaintiff  did  not 
send  the  new  policy  of  August  12,  1808,  to 
Mr.  Hoskins  to  be  canceled,  except  upon  the 
condition  that  he  issue  a  separate  policy  upon 
the  new  barn,  and  reinatate  the  old  policy 
upon  the  Knapp  farm  buildings;  and  as  Mr. 
Hoskins  did  not  comply  with  this  condition, 
and  the  parties  did  not  agree  upon  any  other, 
the  policy  of  August  12th  remained  in  force 
at  the  time  of  the  fire." 

Faynient  of  Bretniuni, 

Where  the  charter  of  a  mutual  fire  insur- 
ance company  provides  for  the  cancellation 
of  a  policy  by  a  member  by  surrendering  the 
policy  to  the  company  and  paying  all  assess- 
ments that  have  been  made  against  him,  the 
mere  surrender  with  a  request  that  the  policy 
sliall  be  canceled  does  not  effectuate  a  can- 
cellation of  the  policy  where  assessments 
which  have  been  legally  made  remain  unpaid. 
Nichol  V.  Murphy,  145  Mich.  424,  108  N.  W. 
704;  Home  Ins.  Co.  v.  Hamilton,  143  Mo. 
App.  237,  128  S.  VV.  273;  Backcnatoe  v. 
O'Neil,  18  Pa.  Super.  Ct.  55. 

So  where  it  was  provided  in  a  policy  issued 
by  a  mutual  fire  insurance  company  that  a 
member  might  cancel  his  policy  and  member- 
ship by  paying  all  assessments  due  and  a  can- 
cellation fee  of  two  dollars  and  surrendering 
his  policy,  it  was  held  that  the  payment  of 
the  cancellation  fee  and  surrender  of  the  pol- 
icy did  not  amount  to  a  cancellation  where  it 
appeared  that  assessments  legally  due  re- 
mained unpaid.  Burmood  v.  Farmers'  Union 
Ins.  Co.  42  Neb.  598,  60  N.  W.  905. 

However,  where  the  insured  has  paid  an 
amount  sufficient  to  cover  the  short  rate  and 
the  reasonably  necessary  expenses  incurred 
in  writing  the  risk,  his  surrender  of  the  pol- 
icy with  the  request  that  it  shall  be  canceled 
is  sufficient  to  effect  a  cancellation,  though 
he  refuses  to  pay  the  other  premium  notes 
and  the  cancellation  clause  in  the  policy  pro- 
vides that  the  premium  or  premium  note 
must  be  paid  before  the  insured  may  cancel 
the  policy.  Burlington  Ins.  Co.  v.  McLeod, 
34  Kan.  189,  8  Pac.  124,  wherein  it  appeared 
that  the  stipulation  in  the  policy  read  as  fol- 
lows :  "  'The  assured  may  also  cancel  this 
policy  by  surrendering  the  same  at  any  time 
after  the  premium  or  premium  notes  have 
been  paid,  the  company  retaining  short  rates 
and  all  expenses  incurred  in  taking  the  risk.' " 
Applying  the  rule  as  heretofore  stated  the 
court  said:  "According  to  the  express  terms 
of  the  foregoing  stipulation,  the  plaintiff  had 
no  right  to  cancel  the  policies  until  he  paid 
the  premium  notes;  but  still  if  the  amoimt 
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which  he  had  alreadj  paid  was  in  excess  of 
the  'short  rates  and  all  expenses  incurred  in 
taking  the  risk,'  it  would  be  immaterial 
whether  he  paid  the  premium  notes  before 
demanding  the  cancellation  of  his  policies, 
or  not;  for  he  would  not  be  compelled  to  do 
the  foolish  thing  of  paying  the  amount  of 
the  premium  notes  of  the  company,  when  it 
would  be  the  duty  of  the  company  to  imme- 
diately return  the  same  to  him.  But  under 
any  circumstances,  before  the  plaintiff  could 
cancel  his  policies,  it  would  be  necessary  that 
he  should  pay  to  tike  insurance  company  an 
amount  of  money  equal  to  the  'short  rate' 
stipulated  for,  and  all  the  reasonable  ex- 
penses incurred  by  the  company  in  taking 
the  risk." 

Betum  0f  Bremiufn. 

Where  a  policyholder  has  complied  with 
all  the  requirements  of  the  contract  providing 
for  the  cancellation  of  a  fire  insurance  policy 
the  insurer  cannot  defeat  or  postpone  the 
time  of  cancellation  by  a  delay  in  making  the 
return  of  unearned  premiums  provided  for  by 
the  policy  in  case  of  cancellation.  Parsons 
V.  Northwestern  Nat.  Ins.  Go.  133.  la.  632, 
110  N.  W.  907.  And  see  the  reported -case. 
In  the  case  first  cited  the  court  stated  the 
rule  and  the  reason  theief or  as  follows :  "The 
policy  of  insurance  was  surrendered  to  the 
company  for  cancellation  by  the  insured  sev- 
eral days  before  the  fire  and  by  it  accepted 
for  that  purpose,  but  the  unearned  premium 
had  not  been  returned.  The  insured  had  done 
all  he  could  to  effect  the  cancellation  of  the 
policy  prior  to  the  loss  and  so  had  the  com- 
pany, save  that  the  unearned  premium  had 
not  been  actually  paid  to  the  insured. 
Though  the  assent  of  two  is  required  to 
make  a  contract,  one  can  terminate  it.  To 
facilitate  doing  so  is  the  object  of  provisions 
concerning  cancellation  contained  in  insur- 
ance policies  for  these  are  not  needed  where 
parties  can  mutually  agree.  The  policy  in 
suit  contained  the  following  paragraph: 
^his  policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured;  or  by  the  com- 
pany by  giving  five  days'  notice  of  such  can- 
cellation. If  this  policy  shall  be  canceled  as 
hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually  paid, 
the  unearned  portion  will  be  returned  on  the 
surrender  of  this  policy  or  at  the  last  re- 
newal, this  company  retaining  the  customary 
Ann.  Cas.  1918C. — 9» 
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short  rate;  except  that  when  this  potioy  it 
canceled  by  this  company  by  giving  the  no- 
tice it  shall  return  the  pro  rata  premium.' 
The  insured  having  so  requested,  cancellation 
necessarily  followed.  He  could  do  no  more 
save  surrender  the  policy.  Having  done  so, 
the  contract  was  canceled — ^was  at  an  end. 
Surely  the  company  may  not,  by  delay  in 
remitting  the  unearned  premium,  continue 
the  policy  in  force  against  the  demand  of  the 
insured.  If  so,  is  the  amount  to  be  returned 
to  be  computed  from  the  day  of  the  request 
or  that  when  the  remittance  is  made?  If  he 
procures  other  insurance  shall  it  be  invali- 
dated because  the  policy  surrendered  has  been 
continued  in  effect  by  the  company's  neglect 
to  remit?  The  language  of  the  paragraph 
quoted  plainly-  indicates  that  the  unearned 
premium  is  to  be  returned  as  a  consequence 
of  cancellation  and  not  a  condition  precedent. 
'If  this  policy  shall  be  canceled  as  hereinbe- 
fore provided' — ^that  is,  'at  the  request  of  the 
assured —  .  .  .  the  unearned  premium 
will  be  returned  on  the  surrender  of  this 
policy.'  Tlie  request  is  all  that  is  essential 
to  a  cancellation,  but  the  policy  must  be  sur- 
rendered to  secure  the  return  of  the  unearned 
premium.  'The  design  of  the  paragraph  was 
to  enable  one  party  to  the  contract  to  cancel 
it  without  the  consent  of  the  other,  and,  to 
this  end,  precisely  what  wa3  necessary  to  ac- 
complish this  result  was  prescribed.  Section 
1745  of  the  Code  requires  the  auditor  of  state 
to  refuse  authority  to  insurance  companies 
to  do  business  in  the  state  unless  the  form  of 
policy  ^issued  shall  'provide  for  the  cancella- 
tion of  the  same  at  the  request  of  the  insured 
upon  equitable  terms,  and  the  return  to  the 
insured  of  any  premiums  in  excess  of  the 
customary  short  rates  for  insurance  up  to 
the  time  of  cancellation.'  This  cannot  be 
construed  as  a  provision  to  hamper  the  in- 
sured in  ridding  himself  of  an  undesirable 
contract  by  placing  it  in  the  power  of  the 
insurance  companies  to  postpone  cancellation 
indefinitely  by  failure  to  make  return  of  the 
unearned  premiums.  The  object  had  in  its 
enactment  was  to  prevent  unconscionable  ex- 
actions from  the  insured  for  the  time  the 
policies  have  rim  and  to  fix  his  right  to  can- 
cel the  policy  whenever  he  so  selects.  It  is 
in  no  way  inconsistent  with  our  interpreta- 
tion of  this  policy,  which  is  both  reasonable 
and  necessary  to  give  effect  to  the  manifest 
purpose  of  enabling  the  insured  to  cancel 
without  the  consent  of  the  company." 
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BANNi;7ART. 

Massachusetts  Supreme  Judicial  Court — June 

29,  1917. 

227  Ma88.  579;  116  N.  E.  886. 


Attorneys  -•  Wliat  Constitntee  Prao* 
tioe  of  Law  —  Aete  of  Corporatloii* 

A  contract  whereby  a  corporation  agreed 
to  use  its  best  efforts  to  enforce  claims 
placed  with  It  for  collection,  which  contract 
provided  for  payment  of  an  attorney's  fee 
to  the  corporation  on  any  claim  placed  with 
its  legal  department  for  enforcement  and  of- 
fered free  legal  advice,  constituted  an  under- 
taking by  the  corporation  to  maintain  a  law 
depaiSment,  and  through  such  department 
give  free  legal  advice  and  to  perform  the 
services  of  an  attorney  in  collecting  claims; 
and  hence  by  the  execution  thereof  the  cor- 
poration held  itself  out  to  be  lawfully  quali- 
fied to  practice  law. 

[See  note  at  end  of  this  case.]. 

Instructions  —  Harmless  Error  —  Sab- 
mittine  Question  of  Law  to  Jury. 

The  giving  of  an  instruction  which  left  to 
the  jury  the  construction  of  a  contract  which, 
as  matter  of  law,  should  have  been  construed 
contrary  to  plaintiffs  contention,  being  error 
favorable  to  plaintitf,  is  not  error  of  whicl^ 
he  could  complain. 

Contraots  -«  Legality  —  Contract  Con« 
templatins  Praotioe  of  Law  by  Cor* 
poration. 

Where  a  defense'  set  up  in  a  corporation's 
action  on  a  contract  was  that  the  contract 
was  void  because  plaintiff  by  it  held  itself  out 
to  be  ''lawfully  iqualified  to  practice  law,"  and 
not  because  plaintiff  by  it  undertook  to  prac- 
tice law,  plaintiff  cannot  avoid  this  defense 
by  showing  that  it  was  not  illegal  for  it  to 
practice  law,  and  that  its  charter  authorized  . 
it  to  practice  law  "so  far  as  is  lawful." 

[See  12  Ann.  Cas.  674;  19  Ann.  Cas.  882.] 

Exceptions  from  Superior  Court,  Suffolk 
county:  Keating,  Judge. 

Action  by  Creditors  National  Clearing 
House,  Incorporated,  plaintiff,  against  Emilie 
T.  Bannwart,  defendant.  Judgment  for  de- 
fendant. Plaintiff  alleges  exceptions.  The 
facts  are  stated  in  the  opinion.    Exceptions 

OVERRULia>. 

W.  Hector,  8.  Kollmyer,  Da-vid  B.  Young, 
and  Vhas.  A,  QuiM  ior  plaintiff. 

Jos.  B.  JacohB,  Hale  d  Dickerman  and 
Jacobs  d  Jacobs  for  defendant. 

[582]  LoRiNo,  J. — ^The  plaintiff  is  a  Rhode 
Island  corporation  chartered  {inter  alia)  ''to 


establish,  maintain,  conduct  and  operate 
office  or  offices  for  the  general  practice  of  the 
law  in  all  its  branches:  to  advise,  assist  and 
render  all  legitimate  services  in  all  sorts  of 
legal,  business."  On  September  10,  1912,  it 
made  a  written  agreement  with  the  defend- 
ant. The  written  agreement  was  made  by 
filling  out  two  blanks  one  on  the  face  and  the 
other  on  the  back  of  the  same  piece  of  paper, 
the  plaintiff's  agreement  being  set  forth  on 
the  face  and  the  defendant's  on  the  back. 
By  the  terms  of  the  contract  set  forth  on  the 
face  the  plaintiff  agreed  '*to  use  its  beat 
efforts  and  discretion  in  the  enforcement  of 
all  claims  accepted  by  it  for  collection''  charge 
ing  as  commissions  percentages  on  collections 
made  varying  from  twenty -five  per  cent  (the 
percentage  in  case  of  collections  amounting 
to  $20  or  less)  to  five  per  cent  (the  percent- 
age in  case  of  payments  above  $5,000)  and 
different  percentages  on  sums  between  the 
two.  After  making  these  provisions  the  blank 
proceeds  in  these  words:  ^'provided  that  in 
place  of  an  attorney's  fee  or  advance  for  dis- 
bursement costs  and  expenses  there  will  be 
charged  an  amount  equal  to  15%  in  addition 
to  the  above  rates  on  each  payment  after  the 
claim  shall  have  been  placed  in  the  Law  De- 
partment for  enforcement."  Across  the  face 
of  this  blank  are  stamped  these  words : 
"Free  legal  advice."  On  the  back  of  the  same 
paper  the  blank  setting  forth  the  agreement 
of  the  defendant  states  that  the  subscriber 
will  pay  to  the  "Clearing  House"  the  percent- 
ages or  commissions  stated  on  the  face  of 
the  paper  and  also  a  yearly  fee  of  $60.  The 
Subscriber  agrees  "not  to  accept  payments  on 
any  claim  after  receiving  written  notice  that 
the  same  has  been  transferred  to  the  Law 
Department  for  attention."  This  blank  ends 
with  the  provision  that  "this  agi-eement  may 
be  terminated  by  notice  in  writing  given  to 
said  Clearing  House  at  its  executive  offices  at 
least  sixty  days  before  the  expiration  of  any 
yearly  period." 

After  September  10,  1912  (when  this  agree- 
ment between  the  plaintiff  and  defendant  was 
executed),  the  defendant  placed  in  the  plain- 
tiff's hands  several  demands  for  collection. 
Nothing  was. realized  from  them.  On  March 
24,  1916,  it  brought  this  action  to  recover 
from  the  defendant  two  yearly  fees  of  $60 
each  on  the  ground  that  by  virtue  of  the  last 
clause  of  the  agreement  the  contract  contin- 
ued in  force  until  notice  was  given  to  ter- 
minate it.  [583]  To  this  action  the  defend- 
ant set  up  as  a  substantive  defence  "that  the 
plaintiff  held  itself  out  to  be  lawfully  quali- 
fied to  practise  in  the  courts  of  this  Common- 
wealth." At  the  trial  the  judge  instructed 
the  jury  that,  if  by  tlie  true  construction  of 
the  agreement  between  it  and  the  defendant 
(construed  in  the  light  of  the  way  in  which 
it  conducted  its  business)  the  plaintiff  main- 
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tained  a  law  department,  the  affirmative  de* 
fence  set  up  in  the  answer  was  made  out. 
But  that  (on  the  contrary),  if  by  the  true 
construction  of  that  agreement  the  defendant 
agreed  to  procure  legal  advice  for  the  defend- 
ant from  attorneys  not  under  salary  from  it 
and  to  put  any  cases  which  required  the 
services  of  a  lawyer  into  the  hands  of  law- 
yers not  under  salary  from  it,  the  defence  was 
not  made  out.  The  jury  found  for  the  de- 
fendant and  the  case  is  here  on  an  exception 
taken  by  the  plaintiff  to  the  refusal  of  the 
judge  to  give  nine  rulings  requested,  on  an 
exception  taken  to  the  charge  "so  far  as  it 
is  inconsistent  with  its  requests  for  rulings" 
and  on  exceptions  taken  to  the  admission  of 
evidence. 

We  are  of  opinion  that  by  the  true  con- 
struction of  the  contract  here  in  question  the 
plaintiff  undertook  to  maintain  a  law  de- 
partment and  through  its  law  department 
(1)  to  give  the  defendant  free  legal  advice 
and  (2)  to  perform  the  services  of  an  attor- 
ney in  collecting  the  claims  committed  by 
the  defendant  to  it  for  collection  when  the 
services  of  an  attorney  were  necessary.  That 
being  the  true  construction  of  the  agreement 
the  plaintiff  by  making  the  agreement  held 
itself  out  to  be  lawfully  qualified  to  practise 
law  in  the  courts  of.  the  Commonwealth. 

It  follows  that  the  charge  of  the  judge  in 
leaving  the  construction  of  the  contract  to  the 
jury  was  too  favorable  to  the  plaintiff. 

The  plaintiff  has  contended  that  it  was  not 
illegal  for  it  to  practise  law  and  relies  in  that 
connection  on  Ames  v.  Oilman,  30  Mete. 
(Mass.)  239.  The  defence  set  up  was  not 
that  the  contract  was  void  because  by  it  the 
plaintiff  undertook  to  practise  law  but  because 
tlie  plaintiff  held  itself  out  "to  be  lawfully 
qualified  to  practise  in  the  courts  of  this 
Commonwealth."  That  is  to  say  because  it 
held  itself  out  to  be  a  member  of  the  bar. 
The  plaintiff's  further  contention  based  upon 
the  fact  that  by  the  true  construction  of  its 
charter  its  right  to  practise  law  is  to  prac- 
tise law  "so  far  as  is  lawful"  is  answered 
by  the  same  consideration. 

In  the  view  which  we  have  taken  of  the 
case  the  plaintiff  was  [584]  not  prejudiced 
by  the  evidence  admitted  even  if  the  presiding 
judge  was  wrong  in  admitting  it. 

We  have  examined  all  the  cases  cited  by  the 
plaintiff  and  find  nothing  in  them  that  re- 
quires notice. 

Exceptions  overruled. 

NOTE. 

Wkmt  Constitiites  Praeticias  Law. 

Introductory,  131. 

Acts  Held  to  Constitute  Practicing,  131. 

Acts  Held  Not  to  Constitute  Practicing,  135. 


Introductory. 

Tliis  note  is  confined  to  a  review  of  the 
recent  cases  in  which  has  been  determined 
what  acts  and  circumstances  constitute  the 
practice  of  law.  The  right  to  practice  is  not 
treated.  For  a  discussion  of  the  right  of  a 
corporation  to  practice  law,  see  the  notes  to 
State  Electro-Medical  Institute  v.  State,  12 
Ann.  Cas.  673,  and  Matter  of  Co-operative 
Law  Co.  19  Ann.  Cas.  870. 

Acts  Held  to  Constitute  Practicing. 

The  rule  as  stated  in  the  case  of  In  re  Dun- 
can, 83  S.  C.  186,  18  Ann.  Cas.  657,  to  the 
effect  that. the  practice  of  law  is  not  limited 
to  the  conduct  of  cases  in  court  finds  unani- 
mous support  in  the  recent  cases  in  which  the 
question  has  arisen.  People  v.  Schreiber, 
250  111.  345,  95  N.  E;  189 ;  State  v.  Marron 
(N.  M.)  167  Pac.  9;  Matter  of  Pace,  170  App. 
Div.  818,  166  N.  Y.  S.  641;  People  v.  Title 
Guarantee,  etc.  Co.  180  App.  Div.  648,  168 
N.  y.  S.  278;  People  v.  People's  Trust  Co.  180 
App.  Div.  494,  167  N.  Y.  S.  767.  And  see 
the  reported  case. 

In  Matter  of  Pace,  supra,  the  question  at 
issue  was  whether  a  corporation  engaged  in 
the  business  of  incorporating  companies  and 
the  furnishing  of  forms,  information  and  ad- 
vice through  its  paid  attorneys  was  practic- 
ing law.  Holding  the  facts  to  be  sufficient  to 
constitute  the  practice  of  law  and  therefore 
a  violation  of  the  statute  (Penal  Law,  §  280) 
the  court  said:  "It  is  quite  certain  that  the 
practice  of  the  law  is  by  no  means  limited  to 
appearing  in  court, .  or  to  advising  and  as- 
sisting in  the  conduct  of  litigations.  That, 
under  modem  conditions,  constitutes  but  a 
fraction  of  the  duties  which  lawyers  are  con- 
stantly called  upon  to  perform  for  clients. 
.  .  .  In  £ley  v.  ^Miller,  7  Ind.  App.  529, 
635,  34  N.  £.  836,  837,  the  court,  while  stat- 
ing that  as  generally  understood  the  practice 
of  law  is  the  doing  or  performing  services  in 
a  court  of  justice,  in  any  matter  depending 
therein, '  said :  ''But  in  a  larger  sense  it  in- 
cludes legal  advice  aiid  counsel,  and  the 
preparation  of  legal  instruments  and  con- 
tracts by  which  legal  rights  are  secured,  al- 
though such  matter  may  or  may  not  be  de- 
pending in  a  court.'  .  .  .  The  statute 
.  .  .  also  includes  among  the  tilings  for- 
bidden to  be  done  by  a  corporation  the  rendi< 
tion  or  furnishing  of  legal  services  or  advice, 
the  furnishing  of  attorneys  or  counsel,  and 
the  rendition  of  legal  services  of  any  kind  in 
actions  or  proceedings  of  any  nature,  or  in 
any  other  way  or  manner.  Judged  by  the 
foregoing  definitions  we  consider  that  there 
can  be  no  doubt  that  the  work  undertaken  to 
be  done,  and  in  fact  done  in  several  instances 
by  the  Corporation  Company  of  Delaware 
within  this  state  involvi^l,  necessarily,  'prac- 
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ticing  law.'  It  is  true  that  the  legislature 
has  made  it  so  simple  and  apparently  easy  to 
incorporate  a  company  that  it  often  happens 
that  the  laymen,  guided  by  stationers'  blanks, 
undertake  to  perfect  incorporation  without 
legal  advice,  and  sometimes  without  untoward 
consequences.  But  this  does  not  prove  that 
the  incorporation  of  a  company  according  to 
statute  does  not  involve,  properly  speaking, 
legal  advice,  which  in  practically  every  case 
is  requisite,  if  there  is  to  be  assurance  that 
the  work,  when  done,  has  been  d<me  legally 
and  properly.  There  is  necessary  the  inter- 
pretation of  statutes,  the  preparation  of  the 
proper  papers,  and  a  consideration  of  the 
nature  of  the  corporation  to  be  formed  in 
order  that  it  may  meet  the  needs  of  its  pro- 
jectors. All  this  calls  for  the  application  of 
legal  knowledge  and  skill  and  the  consequent 
rendering  of  legal  advice  and  services.  Natu- 
rally the  degree  of  legal  skill  varies  greatly 
with  the  nature  and  purposes  of  the  projected 
corporation,  but  in  all  some  degree  is  re- 
quired. It  would  be  absurd  to  hold  that  the 
preparation  of  the  papers  requisite  for  the 
incorporation  of  a  company  and  the  incidental 
advice  necessarily  given  in  connection  there- 
with do  not  call  for  legal  services  and  are  not 
included  within  the  definition  of  the  'practice 
of  the  law.'  We  are  therefore  clearly  of  the 
opinion  that  the  acts  which  the  Corporation 
Company  of  Delaware  undertook  to  do  and 
did  do  in  this  state  constituted  the  practice 
of  law  herein  and  were  in  direct  violation 
of  the  law  of  this  state." 
1  Likewise,  the  drafting  of  a  bill  of  Mile  and  a 
chattel  mortgage  has  been  held  to  constitute 
practicing  law.  People  v.  Title  Guarantee, 
etc.  Co-  180  App.  Div.  648,  168  N.  Y.  S. 
278,  wherein  it  was  said:  "It  is  claimed  by 
the  appellant  that  the  offense  at  which  the 
said  section  of  the  Penal  Law  is  directed  is  a 
corporation  practicing  law;  that  this  involves 
only  such  acts  and  services  as  attorneys  and 
counselors  are  authorized  to  perform  by  vir- 
tue of  their  office,  and  that  this  embraces  only 
appearing  in  court  by  counselors  and  repre- 
senting clients  in  actions  and  legal  proceed- 
ings by  attorneys  at  law.  We  think  that  the 
view  that  the  prohibition  of  the  statute  is 
so  limited  cannot  prevail.  It  is  true  that  at 
the  time  the  judgment  was  entered  it  was  not 
illegal  for  natural  persons  to  perform  all  acts 
usually  intrusted  to  lawyers  except  to  repre- 
sent clients  before  judicial  tribunals.  These 
things  are  constantly  done ;  and,  especially  in 
rural  districts,  wills,  deeds  and  instruments 
creating  legal  obligations  are  commonly 
drawn  by  draftsmen  who  are  not  members  at 
the  bar.  The  prohibition  of  the  statute  under 
consideration  is  directed  to  corporations  and 
voluntary  associations,  and  not  natural  per- 
sons. These  artificial  persons  must  act 
through   agents,   and   if   they   practice   law, 


they  do  it  through  their  own  paid  employeea. 
Such  employees  owe  their  primary  duty  to  the 
employing  corporation.  .  .  .  Th6  practice 
of  the  law,  as  the  term  is  now  commonly 
used,  embraces  much  more  than  the  conduct 
of  litigation.  The  greater,  more  responsible 
and  delicate  part  of  a  lawyer's  work  is  in 
other  directions.  Drafting  instruments  creat- 
ing trusts,  formulating  contracts,  drawing 
wills  and  negotiations,  all  require  legal  knowl- 
edge and  power  of  adaptation  of  the  highest 
order.  Besides  these  employments,  mere  skill 
in  trying  law  suits,  where  ready  wit  and 
natural  resources  often  prevail  against  pro- 
found knowledge  of  the  law,  is  a  relatively 
unimportant  part  of  a  lawyer's  work.  We 
think  the  statute  was  formulated  to  include 
those  departments  of  legal  work.  The  words 
of  the  statute — Uegal  service  of  any  kind  in 
actions  or  proceedings  of  any  nature  or  in  any 
other  way  or  manner' — are  comprehensive 
enough  to  embrace  other  legal  services  than 
those  connected  with  litigation.  ...  In 
the  case  at  bar  a  bill  of  sale  of  a  store  and 
a  chattel  mortgage  thereon  for  part  of  the 
purchase  price  were  drawn.  This  is  work 
which  is  usually  done  by  lawyers.  It  nuty 
not  require  as  deep  legal  knowledge  as  the 
organization  of  a  corporation^  although  both 
are  sometimes  done  by  the  use  of  printed 
blanks  which  can  be  bought  at  a  stationery 
shop;  but  there  are  questions  of  law  which 
surround  passing  title  to  property  and  secur- 
ing rights  under  a  chattel  mortgage.  Advice 
as  to  change  of  possession  of  the  chattels 
and  filing  the  mortgage  should  be  given,  and 
if  it  was  not  given  in  this  case  it  furnishes 
another  illustration  of  the  reason  why  such 
work  should  not  be  done  by  employees  of  a 
corporation.  It  may  be  hard  to  draw  the  line 
and  determine  exactly  what  work  falls  within 
the  condemnation  of  the  statute,  but  we  do 
not  doubt  that  drawing  biUs  of  sale  and 
chattel  mortgages,  with  the  advice  necessarily 
attending,  constitute  legal  services,  and  are 
included  in  the  term  practicing  law." 

Similarly,  the  drafting  and  supervising  of 
the  execution  of  wills  has  been  held  to  con- 
stitute practicing  law.  People  v.  People's 
Trust  Co.  180  App.  Div.  494,  167  N.  Y.  S. 
767,  wherein  the  court  after  citing  the  New 
York  cases  on  the  point  said:  "Under  these 
decisions,  as  well  as  in  the  common  under- 
standing of  the  business  world,  the  drafting 
and  supervising  the  execution  of  wills  is  prac- 
ticing law.  By  them  legal  rights  are  secured. 
In  giving  instructions  confidential  communi- 
cations regarding  family  relations  are  often 
necessary.  There  is  no  province  of  the  law 
requiring  deeper  learning  on  the  subject  of 
trusts,  powers,  legal  and  equitable  estates, 
and  perpetuities." 

In  People  v.  Schreiber,  250  111.  34.5,  95 
N.  E.  189,  which  was  a  prosecution  under  the 
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Illinois  statute  (Hurd's  8Ut.  1909,  p.  775) 
designed  *'to  prerent  and  punish  frauds  in 
the  piactiee  of  ImV  the  court  set  out  the 
facts  and  its  ruling  thereon  as  follows:  "It 
appears  that  the  plaintiff  in  error  main- 
tained an  office  in  the  city  of  Roekford;  that 
it  consisted  of  a  main  office  and  a  consulta- 
tion room;  thai  he  employed  a  stenc^apher; 
that  he  had  quite  a  pretentious  law  library; 
that  his  business  consisted  of  making  collec- 
tions, preparing  couTeyances,  examining  ab- 
stracts, negotiating  loans,  closing  real  estate 
deals,  adyising  parties  as  to  their  legal  rights, 
and  generally  performing  such  services  for  his 
elients  as  are  usually  performed  by  attorneys 
at  law,  and  that  he  stated  to  his  clients  that 
he  was  a  lawyer;  that  upon  his  office  door 
and  window  and  office  stationery  he  had  his 
name^  followed  by  the  words  'GoUeotion  At- 
torney,' and  that  he  had  formed  a  connec- 
tion with  attorneys  aad  collection  agencies 
throv^oot  the  United  States  and  Canada, 
with  whom  he  exchanged  business;  that  he 
did  all  the  law  business  he  could  get  to  do, 
with  the  exception  that  he  says  he  did  not 
try  cases- in  courts  of  record.  It  is  obvious 
the  plaintiff  in  error  was  holding  himself  out 
as  an  attorney  at  law.  He  urges,  however, 
that  as  he  placed  the  word  'collection'  before 
the  word  'attorney'  upon  his  signs  nnd  ad« 
vertisements  he  is  not  guilty  of  a  Tiolation 
of  the  statute.  Where  an  office  and  office 
force  are  maintained  by  a  party  who  is  en- 
gaged in  the  law  business  without  having 
been  duly  admitted  to  the  bar,  he  cannot  es- 
cape the  pains  and  penalties  of  the  statute  by 
placing  after  his  name  and  before  the  word 
'attorney'  some  word  or  phrase  which,  at  most, 
only  shows  to  the  ordinary  observer  that  he 
is  specializing  in  the  practice  of  law.  the 
evidence  fully  establisheB  that  the  plaintiff 
in  error  was  holding  himself  out  as  author- 
ized to  practice  law  without  being  regularly 
licensed  to  practice  law,  and  upon  his  own 
showing  he  was  guilty  of  a  violation  of  the 

statute." 

In  Crafts  v.  Lizotte,  34  R.  I.  543,  84  AtL 
1081,  rehmring  denied  85  Atl.  384,  it  was  held 
that  for  an  attorney  under  suspension  for 
misconduct  to  give  a  receipt  for  a  retainer 
in  a  personal  injury  case  was  holding  him- 
self out  as  an  attorney  though  the  receipt 
was  fictitious  and  known  to  be  bo  by  all  the 
parties,  being  executed  for  the  purpose  of 
inducing  another  attorney  to  bring  charges 
against  him  which  he  could  easily  defend  and 
with  the  desire  to  humiliate  his  brother  at- 
torney against  whom  he  had  ill  feeling. 

So  it  has  been  held  that  retaining  office  and 
door  signs  reading  "law  office,"  continuing  the 
use  of  stationery  declaring  themselves  to  be 
"Attorneys  and  counselors,"  asserting  in  the 
telephone  and  city  directors  the  name  of  the 
firm  followed  by  the  word  **Attys**  and  receiv- 
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ing  and  adTising  clients  convtituted  a  viola- 
tion of  an  order  suspendiDg  the  members  of  a 
Arm  from  the  practice  of  law.  State  v. 
Marron  (N.  M.)  167  Pac.  9. 

In  People  v.  Taylor,  56  Colo.  441,  138  Pac. 
762,  it  appeared  that  one  who  was  not  li- 
censed as  an  attorney  caused  his  name  to 
bo  inserted  in  the  city  and  telephone  di- 
rectories as  a  lawyer  and  that  the  word 
''lawyer"  appeared  on  his  business  cards  and 
after  his  name  on  his  office  door.  In  answer 
to  the  contention  that  he  had  not  violated 
the  statute  prohibiting  the  practice  of  law 
without  a  license  because  by  the  terms  of  the 
statute  it  applied  only  to  an  attorney,  attor- 
ney at  law  or  counselor  at  law,  the  court 
said:  ** 'Lawyer'  and  'attorney*  are  synony- 
mous; and  hence  anyone  advertising  himself 
as  a  lawyer  holds  himself  out  to  be  an  at- 
torney, attorney  at  lawj  or  counselor  at  law.*' 

In  Neu>  York  a  corporation  is  prohibited 
by  statute  (Business  Corporation  Law,  §  2a, 
and  Penal  Law,  §  280,  McKinney^s  Consol. 
Laws,  Book  6,  p.  41,  and  Book  39,  p.  100) 
from  practicing  law  or  furnishing  legal  serv- 
ices in  any  manner  to  others.  In  construing 
these  statutes  the  courts  have  given  them  a 
wide  scope  and  have  declared  practically  any 
manner  of  legal  activity  on  the  part  of  a 
corporation  in  behalf  of  another  to  be  pro- 
hibited. See  Hatter  of  Pace,  170  App.  Div. 
818,  166  N.  Y.  S.  641;  People  v.  Title  Guar- 
anty, etc.  Co.  180  App,  Div.  648,  168  N.  Y. 
S.  278;  People  v.  People's  Trust  Co.  180  App. 
Div.  494,  167  N.  Y.  S.  767,  set  out  at  length 
supra  in  this  subdivision.  So  in  U.  S.  Title 
Guaranty  Co.  v.  Brown,  217  N.  Y.  628,  111 
N.  £.  828,  affirming  166  App.  Div.  688,  102  N. 
Y.  S.  470,  which  affirmed  86  Misc.  287,  149 
N,  Y.  S.  186,  it  was  held  that  where  a  cor- 
poration made  contracts  with  third  persons 
to  tmdertake  legal  proceedings  on  their  be- 
half and  retained  a  duly  qualified  attorney 
to  conduct  the  litigations  it  was  guilty  of 
practicing  law.  Similarly,  in  Matter  of  Kew 
York,  144  App.  Div.  107,  128  N.  Y.  S.  999, 
Wherein  it  appeared  that  a  corporation  con- 
tracted with  property  owners  to  furnish  legal 
and  other  expert  advice  in  connection  with 
the  condemnation  of  land  and  employed  a 
duly  qualified  attorney  to  conduct  the  pro- 
ceedings, it  was  held  that  the  corporation 
was  engaged  in  the  practice  of  law. 

Holding  that  a  corporation  representing  a 
creditor  and  enforcing  his  claim  in  bank- 
ruptcy proceedings  or  against  one  who  had 
made  a  general  assignment  for  the  benefit  of 
creditors  was  engaged  in  the  practice  of  law, 
the  court  in  Meisel  A  po.  v.  National  Jewel- 
ers' Board  of  Trade,  90  Misc.  19,  152  N.  Y.  S. 
913,  said:  ''Consider  the  services  ordinarily 
incident  to  representing  a  creditor  and  en- 
forcing his  claim  in  bankruptcy  matters,  such 
as  the  Wedgren  ease  herein  involved.     The 
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promUBory  notes  required  examination  as 
execution  and  the  form  of  the  aignaturei  i.  e., 
whether  the  maker  was  liable  in  an  individual 
or  representative  capacity,  whether  signed  in 
a  trade  name,  as  distinguished  from  an  in- 
individual  name, .  etc.  Inquiry  was  neces- 
sary concerning  the  inception  and  delivery  of 
the  notes,  whether  for  value  or  accommoda- 
tion, and  as  to  any  possible  defense  or  coun- 
terclaim. Acting  on  this  information,  the 
client  would  be  advised  whether  to  proceed. 
The  next  step  would  be  the  preparation  of 
proof  of  claim.  This  is  a  legal  instrument, 
and  the  mere  fact  it  is  on  a  printed  form 
and  might  be  filled  out  by  a  layman  does 
not  change  its  character,  any  more  than  the 
fact  that  confessions  of  judgment,  bills  of 
costs,  affidavits  of  service,  and  many  simple 
forms  of  pleading  on  notes  and  for  goods  sold 
and  delivered  are  frequently  printed  changes 
their  character.  The  subsequent  steps  that 
ordinarily  occur,  such  as  joining  with  one 
or  another  group  of  creditors  in  the  selection 
of  a  trustee,  expediting  or  opposing  the  dis- 
position of  the  assets  of  the  bankrupt  estate, 
the  consideration  of  proposed  .compromises, 
reorganizations,  and  substitution  of  securities 
for  claims,  the  various  problems  incidental  to 
receivership^  the  form  in  which  dividends 
are  received  and  receipted  for,  and  innumer- 
able other  details  intervening  between  the 
filing  of  the  petition  in  bankruptcy  and  a  dis- 
charge, all  involve  at  one  stage  or  another 
proceedings  on  behalf  of  the  client  in  courts, 
the  preparation  of  legal  instruments  of  vari- 
ous kinds,  the  rendition  of  legal  advice,  and 
action  taken  for  the  clients  in  matter  con- 
nected with  the  law.  These  services  require 
special  knowledge,  the  fidelity  of  the  relation 
between  attorney  and  client,  responsibility  to 
the  courts  and,  for  success,,  experience  in 
what  is  generally  recognized  as  a  special  line 
of  logal  work.  Frequently  the  relation  re- 
quires actual  appearance  in  court  'and  the 
conduct  of  litigation.  That  such  proceedings 
are  contemplated  and  provided  for  by  this 
board  of  trade  in  its  relations  to  its  clients 
is  shown  by  its  printed  form  of  voucher,  con- 
taining provisions  for  'costs,'  'suit  fee,'  and 
'fees,'  That  the  services  involved  and  con- 
templated by  this  board  of  trade  .in  repre- 
senting plaintiff  in  the  bankruptcy  of  Wed- 
gren  and  prosecuting  his  claim  therein  were 
legal  services  seems  too  plain  to  require  fur- 
ther consideration.  Similarly,  in  represent- 
ing him  and  prosecuting  his  claim  against  the 
Pacific  Jewelry  Company,  whose  property 
was  in  the  hands  of  a  general  assignee  for 
the  benefit  of  creditor|,  the  services  were  legal 
services,  and  for  the  most  part  similar  in 
kind  to  those  already  enumerated.  Ordina- 
rily, a  proper  representation  of  the  creditor 
in  such  matters  involves  an  examination  of 
the  assignment,  consideration  of  its  validity. 


to  the  sufiiciency  and  form  of  the  assignee's  bond, 
an  examination  of  schedules,  alertness  against 
the  allowance  of  improper  claims,  keeping 
track  of  suits  brought  by  and  against  the 
assignee,  the  accountingi  and  a  multitude  of 
other  important  details  that  will  at  once  oc- 
cur to  any  practicing  lawyer." . 

Likewise  it  is  held  that  a  collection  agency 
which  contracts  to  furnish  legal  services 
where  they  may  be  necessary  is  engaged  in  the 
practice  of  law.  Matter  of  Co-operative  Law 
Co.  198  N.  Y.  479,  19  Ann.  Cas.  879,  92  N.  E. 
15,  139  Am.  St.  Rep.  839,  32  L.ILA.(N.S)  55; 
Buxton  V.  Liet2,  136  N.  Y.  8.  829.  In  the 
case  last  cited  the  court  said:  'It  cannot  be 
seriously  disputed  from  the  records  in  this 
case  that  the  plaintiff  is  engaged  in  a  business 
which  consists  of  collecting  outstanding  ac- 
counts for  'clients,'  and  when  aeoessary  to 
institute,  litigation  for  that  purpose.  The 
question  to  be  determined  by  the  court  is.  Can 
the  plaintiff  recover  on  a  contract  like  the 
one  at  bar,  and  does  that  contract  contravene 
the  statute?  Now,  it  is  well  known  in  legal 
jurisprudence  that  the  practice  of  the  law 
is  regulated  dy  statute.  It  is  equally  well 
known  that  by  chapter  88,  Laws  of  1909 
([Consol.  Laws  1909,  c.  40]  forming  section 
270  of  the  Penal  Law),  any  person  not  duly 
licensed  to  practice  law,  who  holds  himself 
out  as  an  attorney  and  counselor  at  law,  or 
who  attempts  to  practice  such  profession,  is 

■  guilty  of  a  misdemeanor.  .  .  .  Counsel  for 
the  plaintiff,  however,  contends  that  the 
plaintiff  is  not  to  be  likened  to  a  corporation 
engaged  in  the  practice  of  the  law,  and,  again, 
that  the  prohibitions  apply  to  corporations 
and  not  to  individuals  engaged  in  the  busi- 
ness of  a  mercantile  agency  for  collection  on 
behalf  of  clients.  This  contention,  however, 
is  not  sound,  for  the  reason  that  the  plaintiff 
is  not  an  attorney  and  counselor  at  law,  and 
since  he  cannot  practice  directly,  he  is  pro- 
hibited from  practicing  indirectly  by  em- 
ploying an  attorney  and  counselor  at  law 
to  institute  suits  or  actions  on  behalf  of  his 
'clients'  when  necessary." 

In  People  v.  Purdy,  174  App.  Div.  702,  162 
N.  Y.  S.  66,  and  in  People  v.  Purdy,  174  App. 
Div.  694,  162  N.  Y.  S.  70,  it  was  held  that  a 
corporation  appearing  before  the  commission- 
ers of  taxes  and  assessments  and  employing 
an  attorney  to  aid  it  in  its  efforts  to  have 
reduced  the  assessment  of  a  property  owner 
who  had  employed  it  for  that  purpose,  was 
guilty  of  a  violation  of  the  New  York  stat- 
utes (heretofore  cited)  prohibiting  the  prac- 
tice of  law  or  the  furnishing  of  attorneys  to 
another  by  a  corporation  or  voluntary  asso- 
ciation. On  appeal,  however,  in  the  case  last 
cited  the  court  of  appeals,  expressly  declar- 
ing that  it  did  not  decide  whether  the  statutes 
prohibiting  the  practice  of  law  by  corpora- 
tions had  been  violated^  held  that  under  the 
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circumstances  it  would  b6  unjust  to  deny  the 
property  owner  any  relief,  and  reversed  the 
order  of  the  appellate  dtvisibn  dismissing  a 
writ  of  certiorari  for  the  review  of  the  assess- 
ment.   People  V.  Purdy,  221  N.  Y.  481,  483, 

Acts  Held  Not  to  Constitute  Practicing. 

The  conduct  of  litigation  by  a  corporation 
MJt  its  own  expense  for  the  benefit  of  an- 
otiier,  by  the  employment  of  duly  licensed  and 
qualified  attorneys  has  been  held  in  a  recent. 
case  not  to  be  in  violation  of  the  New  York 
statute  prohibiting  a  corporation  from  prac- 
ticing law  or  furnishing  lawyers  to  others. 
Irving  V.  Neal,  209  Fed.  471/  wherein  it  ap- 
peared that  the  American  Anti-Boycott  Asso- 
ciation on  behalf  of  a  manufacturing  firm  but 
at  its  own  expense  prosecuted  an  action 
against  certain  labor  leaders  to  prevent  the 
iK^cotting  of  the  manufacturer's  goods. 

In  Bossert  v.  Dhuy,  IW  App.  Div.  251,  151 
N.  Y.  8.  877,  it  was  insisted  that  because  the 
plaintiff  was  a  member  of  the  American  Anti- 
Boycott  Association  and  had  the  assistance  of 
the  counsel  of  that  association  it  was  violat- 
ing the  New  York  act,  and  should  not  be 
allowed  to  maintain  the  suit.  The  court  did 
not  pass  directly  on  this  contention  but  said 
that  even  if  an  association  of  manufacturers 
wherein  the  payment  of  dues  entitled  members 
to  obtain  legal  assistance  was  within  the  stat- 
ute, such  an  arrangement  between  the  plain- 
tiff and  the  association  could  not  be  availed 
of  as  a  defense  by  the  defendants. 
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Five  laauraaee  —  Sole  aad  VnooAcll- 
tiomal  Owmenhip  —  Equitable  Title 
as  SuJUcient. 

A  fire  insurance  policy  upon  a  building, 
containing  a  stipulation  that  the  policy  **8hall 
be  void  ...  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  owner- 
ship," is  not  invalidated  because  of  an  out- 
standing naked  legal  title  in  another  where 
the  insured  has  the  equitable  title,  the  entire 
beneficial  ownership  of  the  property,  and  is 
in  undisputed  possession  of  the  same. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 


Appeal  from  District  Court,  Douglas  coun« 
ty:  Smabt,  Judge. 

Action  by  T.  Hankins,  plaintiff,  agajnst 
Williamsburg  City  Fire  Insurance  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    Aftibmed. 

8.  />.  Bishop  and  Bruee  Bam^it  for  appel- 
lant. 
W.  B.  Pteaaant  for  appellee. 

[706]  Johnston,  C.  J.— The  decision  herein 
turns  upon  the  interpretation  of  a  provision 
in  a  policy  of  fire  insurance  that:  ''This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  ...  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership." 

It  appears  that  on  July  15,  1909,  plaintiff 
purchased,  with  his  individual  funds,  a  busi- 
ness building  in  Baldwin  and  took  the  deed 
therefor  in  the  name  of  his  wife,  Mary  J. 
Hankins,  which  he  has  always  kept  in  his  pos- 
session. Plaintiff  paid  the  taxes  upon  the 
property,  collected  the  rents,  made  the  repairs 
out  of  his  own  funds,  and  held  exclusive  pos- 
session of  the  property.  After  the  purchase 
of  the  property  and  before  the  issuance  of 
the  policy  Mary  J.  Hankins  died,  leaving  sur- 
viving her  husband,  the  plaintiff,  and  six 
children.  In  April,  1913,  plaintiff  applied  to 
one  W.  A.  McClure,  who  was  the  agent  in 
Baldwin  of  several  fire  insurance  companies, 
for  a  policy  of  fire  insurance  upon  the  proper- 
ty. One  of  McCIure's  companies  refused  the 
risk.  Then  McClure  procured  a  policy  for 
$1000  in  defendant  company  through  ah  ar- 
rangement he  had  [707]  made  with  defend- 
ant's agent,  Henry  C.  Long,  of  Ottawa,  and 
plaintiff  paid  the  premium  to  McClure  and 
from  him  received  the  policy.  On  July  7, 
1913,  the  property  burned,  proofs  of  loss 
were  properly  made,  and  defendant  refusing 
to  pay  the  loss,  plaintiff  brought  this  action. 
On  the  trial  of  the  case  the  court  found  that 
McClure  knew  the  condition  of  plaintiff's 
title,  and,  further,  that  plaintiff  did  not  know 
of  McCIure's  arrangement  with  Long  to  ob- 
tain policies  through  him  and  to  divide  the 
commissions.  It  was  also  found  that  the 
evidence  did  not  show  that  plaintiff  knew 
of  the  condition  of  the  policy  or  that  he  had 
made  any  representation  as  to  ownership. 
The  court  found  against  defendant  company 
for  $1045  and  $150  attorney's  fee  and  over- 
ruled its  motion  for  a  new  trial.  Defendant 
appeals. 

It  is  defendant's  contention  that  plaintiff 
did  not  have  the  ''unconditional  and  sole 
oi^nership"  of  the  property,  and  therefore 
that  the  policy  is  void.  It  will  be  observed 
that  the  stipulation  in  the  policy  does  not 
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make  the  lack  of  legal  title  in  the  insured  a 
ground  of  invalidity  nor  does  it  provide  that 
be  must  have  any  deed  or  muniment  of  title. 
It  ffoes  no  farther  than  to  require  that  he 
ahall  have  unconditional  and  sole  ownership. 
Plaintiff  not  only  had  an  insurable  interest 
in  the  property,  but  according  to  the  facts  in 
the  case  he  held  the  complete  equitable  title, 
the  sole  ownership  and  the  undisputed  pos- 
session. According  to  the  testimony  bis  wife 
was  named  as  grantee  in  the  deed,  with  no  in- 
tention to  make  a  gift  to  her  or  to  invest  her 
with  the  ownership  of  the  property.  It  was 
done,  as  plaintiff  testified,  because  his  wife 
was  much  the  younger,  and  supposing  that 
she  would  probably  outlive  him,  he  thought 
that  he  could  in  that  way  provide  that  the 
property  would  pass  to  her  upon  his  death 
without  the  trouble  and  expense  of  probate 
proceedings.  The  deed  was  never  delivered 
to  her  nor  did  she  ever  assume  to  take  posses- 
sion of  the  property.  He  purchased  it  for 
himself  and  paid  for  it  out  of  his  own  individ- 
ual funds.  He  paid  all  taxes  upon  the  proper- 
ty and  made  all  the  improvements  and  repairs 
that  were  placed  upon  it.  She  had  no  part 
in  the  transaction  and  could  not  have  asserted 
a  claim  of  ownership  as  against  him.  His 
interest  or  ownership  was  absolute,  although 
there  was  a  naked  legal  title  outstanding, 
[706]  and  any  loss  resulting  from  the  destruc- 
tion of  the  property  must  necessarily  be  his 
own  loss.    It  has  been  said: 

'*One  who  is  in  undisputed  possession  and 
has  the  sole  and  entire  beneficial  ownership 
is  properly  described  as  sole  and  uncondition- 
al owner  although  the  title  is  held  in  another 
name,  if  there  is  no  fraud  or  concealment." 
(13  Am.  &  Eng.  £nc.  of  Law   (2d  ed.)  234.) 

In  speaking  of  a  case  where  the  insured  was 
without  a  deed  but  was  the  real  owner  it  was 
said: 

"If  the  insured  possesses  the  equitable  title 
to  the  premises,  the  fact  that  the  naked  legal 
title  is  outstanding,  which  he  has  a  right  to 
compel  to  be  transferred,  will  not  amount  to 
a  breach  of  a  condition  that  he  is  the  owner, 
that  his  interest  is  absolute,  or  that  hie  title 
is  not  other  than  sole  and  unconditional 
ownership."    (19  Cyc.  692.) 

(See  also  Bonham  v.  Iowa  Cent.  Ins.  Co. 
25  la.  328;  McCoy  v.  Iowa  State  Ins.  Co.  107 
la.  80,  77  N.  W.  529;  Hough  v.  City  F.  Ins. 
Co.  29  Conn.  10,  76  Am.  Dec.  581;  Lebanon 
Mut.  Ins  Co.  V.  Erb,  112  Pa.  St.  149,  4  Atl.  8; 
2  Briefs  on  the  Law  of  Insurance,  Cooley,  p. 
1369;  2  Fire  Insurance,  Clement,  p.  152, 
rule  7.) 

It  having  been  determined  that  the  plain- 
tiff was  the  sole  and  unconditional  owner 
within  the  meaning  of  the  contract  of  insur- 
ance it  is  unnecessary  to  consider  the  ques- 
tions of  agency  or  of  waiver  that  have  been 
discussed  by  counsel. 

ilie  judgment  is  affirmed. 


PoMeaaioB.  of  It^vltalile  Title  Only  mm 
SatisfTias  ReqviveBieiit  in  Fire  Im» 
•uraaee  Poliey  of  Sole  and  VneoBdA* 
tional  Ownership  by  Insured. 

General  Rule* 

Policies  of  fire  insurance  ordinarily  contain 
a  clause  to  the  effect  that  the  insured  war- 
rants that  he  is  the  *'sole  and  uneeskditioaal" 
owner  of  the  insured  property,  ex^pt  as  ihm 
interests  of  others  therein  are  expressly  dis- 
closed. See  14  R.  C.  L.  tit.  Jnawran^,  p.  105SL 
It  was  said  in  an  early  case  (American 
Basket  Co.  v.  Farmville  Ins.  Co.  3  Hughes  261» 
8  Rep.  744,  8  Ins.  L.  J.  331,  1  Fed.  Cas.  No. 
290)  that  the  evil  sought  to  be  avoided  by 
such  a  provision  is  "the  insurance  ol  proper^ 
not  owned  by  the  holder  of  the  policy,  the 
destruction  of  which  would  not  cause  a  loss  to 
that  holder  equal  to  the  value  of  the  property 
destroyed."  The  purpose  of  the  provision  is 
therefore  concerned  with  the  beneficial  owner- 
ship of  the  property,  rather  than  the  tech- 
nical question  of  l^al  title. 

Whether  a  vendee  under  an  ^cecutory  con- 
tract of  purchase  is  the  sole  and  uncondi- 
tional owner  within  the  meaning  of  such  & 
policy  is  given  separate  treatment  in  the 
note  to  Waller  v.  City  of  New  York  Ins.  Co.» 
reported  post,  this  volume,  at  page  139,  the 
interest  of  such  a  vendee  being  usually  but 
not  always  termed  an  equitable  title. 

The  courts  are  practically  imanimous  in 
holding  that  the  holder  of  an  equitable  title 
to  property  by  virtue  of  which  he  has  the 
sole  beneficial  interest  therein  to  the  full 
extent  of  its  value,  is  the  "sole  and  uncon- 
ditional owner"  thereof  within  the  meaning 
of  that  phrase  as  used  in  a  policy  of  fire 
insurance.  American  Basket  Co.  v.  Farm- 
ville Ins.  Co.  3  Hughes  (U.  S.)  251,  8  Rep. 
744,  8  Ins.  L.  J.  331,  1  Fed.  Cas.  No.  290; 
Exchange  Underwriters'  Agency,  etc.  v. 
Bates,  195  Ala.  161,  69  Bo.  956;  Mallery 
V.  Frye,  21  App.  Cas.  (D.  C.)  105;  Mattocks 
V.  Bes  Moines  Ins.  Co.  74  la.  233,  37  N.  W. 
174;  Maas  v.  Anchor  F.  Ins.  Co.  148  Mich. 
432,  111  N.  W.  1044;  Phenix  Ins.  Co.  v. 
Bowdre,  67  Miss.  620,  7  So.  596,  19  Am.  St. 
Rep.  326;  Groce  v.  Phoenix  Ins.  Co.  94  Miss. 
201,  48  So.  298,  22  L.R.A.<N.S.)  732;  Gay- 
lord  V.  Lamar  F.  Ins.  Co.  40  Mo.  33,  93  Am. 
Dec.  289;  Turner  v.  Home  Ins.  Co.  195  Mo. 
App.  138,  189  S.  W.  626;  Brown  v.  Connect- 
icut F.  Ins.  Co.  197  Mo.  App.  317,  195  S.  W. 
165;  Watertown  F.  Ins.  Co.  v.  Simons,  96 
Pa.  St.  520;  Livingstone  v.  Boyston  Ins.  Co. 
255  Pa.  St.  1,  99  Atl.  212.  See  also  Hall  v. 
Niagara  F.  Ins.  Co.  93  Mich.  184,  53  N.  W. 
727,  32  Am.  St.  Rep.  497,  18  L.R.A.  135; 
Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L. 
568.  29  Am.  Rep.  271;  Tennessee  Ins.  Co.  v. 
Waller,  116  Terin.  1,  7  Ann.  Cas.  1078,  96  S. 
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W.  811,  115  Am.  St.  Rep.  763.  And  see  the 
reported  case. 

Thus  it  was  said  in  Turner  v.  Home  Ins.  Ga 
195  Mo.  App.  138,  189  S.  W.  626 :  "It  is  the 
aettled  law  in  this  state  and  otlier  jurisdio- 
tions  that  it  is  sufficient  to  satisfy  the  re- 
quirement of  sole  and  unconditional  owner- 
ship in  insurance  policies  that  the  insured  is 
the  sole  equitable  owner  and  has  the  full 
equitable  title." 

Where  the  insured  is  in  undisputed  posses- 
sion of  the  property  covered  bj  the  insurance 
and  has  the  sole  and  entire  beneficial  owner- 
ship therein,  the  requirements  of  a  sole  and 
unconditional  ownership  clause  are  satisfied 
although  the  naked  legal  title  is  held  by  an- 
other. American  Basket  Co.  y.  Farmville  Ins. 
Co.  3  Hughes  251,  8  Am.  Rq>.  744,  8  Ins.  L.  J. 
331,  1  Fed.  Cas.  No.  290,  wherein  the  court  in 
discussing  the  rule  said:  "Policies  of  insur- 
ance, like  all  other  written  contracts,  must  be 
construed  and  enforced  according  to  their 
terms.  If  they  convey  a  plain,  practical  mean- 
ing, that  meaning  must  be  carried  into  effect. 
Policies  of  insurance  differ  somewhat  from 
other  contracts,  however,  in  respect  to  the 
rules  of  construction  to  be  applied  to  them. 
They  are  unipartite.  They  are  in  the  form 
of  receipts  from  insurers  to  the  insured,  em- 
bodying covenants  to  compensate  for  losses 
described.  They  are  signed  by  the  Insurer 
only.  In  general  the  insured  never  sees  the 
policy  until  after  he  contracts  and  pays  his 
premium,  and  he  then  most  frequently  re- 
ceives it  from  a  distance  when  it  is  too  late 
for  him  to  obtain  explanations  or  modifica- 
tions of  the  policy  sent  him.  The  policy,  too, 
is  generally  filled  with  conditions  inserted 
by  persons  skilled  in  the  learning  of  the  In- 
surance Law  and  acting  in  the  exclusive  inter- 
est of  the  insurance  company.  Out  of  these 
circumstances  the  principle  has  grown  up  in 
the  courts  that  these  policies  must  be  con- 
strued liberally  in  respect  to  the  persons  in- 
sured,  and  strictly  with  respect  to  the  insur- 
ance company.  .  .  .  Another  rule  of  the 
law  in  regard  to  fire  insurances  is  to  discour- 
age wager  policies;  that  is  to  say,  policies 
taken  by  persons  who  have  no  interest  in  the 
property  insured,  and  in  which  such  persons 
merely  bet  that  the  property  will  not  be 
burned.  Such  insurances  are  contrary  to 
public  policy  and  promote  fires.  The  law 
will,  therefore,  give  force  to  all  provisions 
in  policies  of  fire  insurance  which  require 
that  the  person  who  takes  out  the  policy 
shall  have  an  interest  in  the  property,  and 
shall  disclose  that  interest  with  precision  in 
his  'application'  for  insurance.  That  is  the 
purpose  of  the  law,  and  is  the  object  sought 
to  be  subserved  by  the  insertion  of  clauses 
voiding  them  in  cases  where  deception  is 
practiced  in  regard  to  the  real  ownership  of 
the  property  insured;  and  terminating  tiism 


whenever,  during  the  period  of  insurance,  the 
person  holding  a  policy  ceases  to  own  the 
property,  and  it  becomes  thereby  a  wager 
policy.  Therefore,  clauses  in  policies  requir- 
ing a  truthful  statement  of  the  interest  of 
the  applicant  for  insurance,  and  forbidding 
changes  of  ownership  during  the  period  of 
insurance,  are  to  be  construed  not  technically 
to  the  prejudice  of  the  policyholder,  but 
rationally  and  fairly  to  protect  the  insurance 
company  from  the  extraordinary  risks,  and 
from  the  certain  and  numerous  losses  which 
would  fall  upon  them  from  insurance  of  prop- 
erty not  actually  owned  by  the  persons  in- 
sured. In  the  case  under  trial  there  are  two 
questions,  which  have  formed  the  subject  of 
contention  between  counsel,  and  upon  which 
instructions  are  asked  of  the  court.  The 
first  is,  whether  plaintiffs'  right  to  recover  is 
defeated  by  the  fact  that  the  record-title 
could  not  be  held  by  the  plaintiffs  under  the 
laws  of  Delaware,  and  was  therefore  vested  in 
Hr.  Orrin'  £.  North,  if  not  made  known  to  the 
defendant  or  its  agent  at  the  time  of  the  in- 
surance of  the  policy,  considered  in  connec- 
tion with  the  statement  in  the  application  for 
insurance  that  the  title  was  *in  the  name  of 
the  plaintiffs.  I  am  of  opinion  that  it  is 
not  defeated  by  that  fact  if  the  plaintiffs  were 
the  'entire,  unqualified,  and  sole  owners'  of 
the  property  insured  'for  their  own  use  and 
benefit.'  I  do  not  think  that  the  fact  of  the 
record-title  being  in  Mr.  North  of  itself  de- 
feats their  right  to  recover,  unless  their  state- 
ment in  the  applicati<xi  was  made  to  deoeive 
and  mislead  the  insurance  company."  . 

In  order  to  satisfy  the  requirements  of  an 
insurance  policy  wherein  the  insured  states 
that  he  is  the  "owner"  of  the  insured  property 
it  is  not  necessary  to  show  that  he  is  vested 
with  the  legal  title,  the  ownership  of  the 
equitable '  title  being  sufficient  to  satisfy  a 
representation  of  ownership.  Oilman  v.  Dwel- 
ling-House Ins.  Co.  81  Me.  488,  17  Atl.  544; 
Cummings  v.  Dirlgo  Mut  F.  Ins.  Co.  112  Me. 
379,  92  Atl.  298.  See  also  Southern  Ins.  etc. 
Co.  V.  Lewis,  42  Oa.  587. 

Under  a  policy  providing  that  "if  the  inter- 
est of  the  assured  be  an  .  .  .  interest  not 
absolute,  it  must  be  so  stated  in  the  policy, 
otherwise  the  same  shall  be  void,"  it  was  held 
in  McCoy  v.  Iowa  State  Ins.  Co.  107  la.  80, 
77  N.  W.  529,  that  since  the  condition  re- 
ferred to  the  interest  of  the  insured  and  not 
to  his  title  the  fact  that  the  naked  legal  title 
was  in  another  would  not  invalidate  the  poli- 
cy, the  insured  being  the  beneficial  owner  at 
the  time  the  policy  was  issued. 

Application  of  Rule* 

In  American  Basket  Co.  v.  Farmville  Ins. 
Co.  3  Hughes  251,  8  Am.  Rep.  744,  8  Ins.  L.  J. 
331, 1  Fed.  Cas.  No.  290,  it  appeared  that  the 
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beneficial  title  was  in  the  insured,  a  foreign 
corporation,  but  that  the  legal  title  was  car- 
ried in  the  name  of  one  of  its  officers  because 
of  a  statute  forbidding  the  ownership  of 
realty  by  a  foreign  corporation.  Holding 
that  the  insured  could  recover  under  a  policy 
stating  its  ownership  as  ''entire,  uncondi- 
tional, and  sole"  the  court  said:  "If  the 
plaintiffs  were  the  entire,  unconditional,  and 
sole  owners  of  the  property  insured,  for  their 
own  benefit,  and  had  undisputed  possession  of 
it  at  the  date  of  the  policy,  then  the  fact  that 
the  record-title  was  in  another  person  does 
not  defeat  their  right  to  recover  in  this  ac- 
tion, unless  they  concealed  the  condition  of 
the  record-title  from  the  defendant  company 
and  its  agents,  and  misled  them  by  a  contrary 
statement  in  their  application  for  insurance, 
or  unless  they  sought  to  deceive  and  mislead 
them  in  regard  to  the  record-title  and  owner- 
ship at  the  time  of  the  fire  by  false  swearing 
in  their  proof  of  loss." 

In  Mattocks  v.  Des  Moines  Ins.  Co.  74  la. 
233,  37  N.  W.  174,  it  appeared  that  a  deed 
to  the  property  had  been  left  with  a  third 
person  for  delivery  to  the  insured  but  had 
not  been  delivered.  It  was  held  that  the  in- 
sured was  the  sole  and  unconditional  owner. 

In  Gaylord  v.  Lamar  Fire  Ins.  Co.  40  Mo. 
13,  93  Am.  Dec.  289,  the  equiUble  title  held 
by  a  purchaser  at  a  mortgage  foreclosure 
sale  during  the  period  allowed  for  redempticm 
was  held  to  fulfil  a  warranty  of  absolute 
title,  the  court  saying:  *'No  injustice  is  done 
to  the  defendants.  It  was  not  a  matter  of 
any  importance  to  them  that  this  title  was 
subject  to  be  divested  by  a  possible  redemp- 
tion; for  if  there  had  been  a  redemption  be- 
fore the  loss,  there  would  have  been  no 
title,  no  insurable  interest  in  the  plaintiffs, 
and,  of  course,  no  possible  right  to  recover. 
But  there  was  no  redemption.  The  defeasi- 
ble title  became  an  absolute  one,  and  by  re- 
lation was  fully  vested  before  the  loss,  and 
all  substantial  ground  of  objection  on  the 
part  of  the  defendants  entirely  disappears." 

In  Maas  v.  Anchor  Fire  Ins.  Co.  148  Mich. 
432,  111  N.  W.  1044,  a  representation  of  sole 
and  unconditional  ownership  of  land  was 
held  to  be  satisfied  by  proof  of  equitable  title 
under  a  parol  gift  followed  by  possession 
and  the  making  of  improvements. 

In  Groce  v.  Phoenix  Ins.  Co.  94  Miss.  201, 
48  So.  298,  22  L.R.A.(N.S.)  732,  the  inter- 
est of  a  husband  under  an  unrecorded  deed 
from  his  wife,  which  was  under  a  statute 
void  as  to  ''third  persons,"  was  held  to  be  a 
sole  and  unconditional  ownership  within  the 
meaning  of  a  fire  insurance  policy,  the  court 
saying:  "The  insurance  company  is  not 
affected  in  its  risk  or  its  liability  by  the 
fact  that  constructive  notice  was  not  given 
of  the  conveyance.  It  is  only  interested  in 
knowing  that  the  party  claiming  to  be  owner 


is  in  fact  the  owner,  and  that  nobody  else  is. 
Now  in  the  case  at  bar  either  Grooe  or  his 
wife  is  the  real  owner.  Manifestly  Mrs. 
Groce  is  not,  since  she  has,  as  Groce  testifies^ 
conveyed  the  property  by  a  deed  admittedly 
valid  as  to  her.  She  has  no  interest  in  the 
proceeds  of  insurance,  no  claim  on  the  prop- 
erty. We  cannot  see  that  the  insurance 
company  could  possibly,  have  been  preju- 
diced by  the  failure  of  the  husband  to  have 
the  deed  acknowledged  and  recorded,  and  we 
further  hold  that  the  statute  includes  only 
such  'third  persons'  as  are  in  a  position  to 
be  prejudiced  by  the  secret  conveyance." 

In  Watertown  Fire  Ins.  Co.  v.  Simons,  96 
Pa.  St.  520,  wherein  it  appeared  that  the 
legal  title  to  the  insured  property  was  in  the 
wife  of  the  insuired,  the  court  said  that  "& 
dry  trust  of  the  legal  title  in  an'other  was  of 
no  consequence."    See  also  the  reported  case. 

In  Livingstone  v.  Boyston  Ins.  Co.  255  Pa. 
St.  1,  99  Atl.  212,  it  appeared  that  prop- 
erty stood  in  the  joint  names  of  husband 
and  wife.  The  husband  having  deserted  his 
family  and  fled  from  the  state,  the  wife 
insured  the  property,  describing  herself  as 
the  sole  and  unconditi<mal  owner.  It  was 
held  that  her  interest  satisfied  the  warranty 
in  the  policy. 

In  Mallery  v.  Frye,  21  App.  Cas.  (D.  C.) 
105,  it  appeared  that  the  legal  title  to  the 
insured  property  stood  in  the  names  of  the 
insured  and  his  wife  jointly,  but  that  the 
.wife  had'  furnished  no  part  of  the  purchase 
money  and  had  no  beneficial  interest  in  the 
property.  The  court  said:  "This  brings  us 
to  the  main  question,  raised  indirectly  by  the 
first  instruction  that  was  refused,  and  direct- 
ly by  the  next  in  order — ^whether  the  equi- 
table title,  sought  to  be  established,  is  suf- 
ficient to  satisfy  the  conditions  of  the  policy 
respecting  the  ownership  of  the  land  upon 
which  the  building  stood?  We  are  of  opin- 
ion that  it  is.  There  was  no  false  statement 
of  the  interest  of  the  insured  and  nothing  if> 
indicate  an  intention  to  perpetrate  a  fraud. 
His  interest  was  none  other  than  uncondi- 
tional and  sole.  He  was  the  owner — that  is 
to  say,  the  equitable  owner — in  fee  simple 
of  the  ground  on  which  the  house  was  situ- 
ated. The  policy  does  not  say  that  he  shall 
be  seized  of  the  legal  title  in  fee  simple;  and 
any  doubt  in  respect  of  its  meaning  is  to  be 
resolved  in  favor  of  the  insured.  He  was  the 
real,  sole,  unconditional  owner  of  the  ground 
for  all  the  purposes  of  insurance  which  the 
condition  can  be  fairly  presumed  as  intended 
to  subserve.  Apparently,  these  were  to  make 
sure  that  the  insured  shall  be  the  one  upon 
whom  the  entire  loss  under  the  policy  would 
fall  in  case  of  injury  or  total  destruction  by 
fire.  The  equitable  ownership  in  this  ease 
completely  answers  that  requirement.  Plain- 
tiflfs  interest  in  caring  for  the  property  was 
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no  less,  and  his  temptation  to  destroy  it  no 
greater  than  they  would  have  been  liad  he 
been  invested  with  perfect  title  at  law -as  mcU 
as  in  equity."  See  also  Turner  v.  Home 
Insurance  Co.  195  Mo.  App.  138,  189  S.  VV. 
626;  Brown  t.  Connecticut  F.  Ins.  Co.  197 
Mo.  App.  317,  195  S.  W.  62. 

In  Security  Ins.  Co.  v.  Kuhn,  108  III.  App. 
1,  affirmed  207  111.  166,  69  K.  E.  822,  it 
was  held  that  an  executrix  who  was  also  the 
beneficiary  of  a  testamentary  trust  in  the  in- 
sured property  was  the  "sole  and  uncondi- 
tional owner"  thereof  within  the  meaning  of 
a  fire  insurance  policy.  The  court  said:  ''As 
executrix,  appellee  has  the  legal  title  to  the 
realty,  and  the  exclusive  management  and 
contrc^  of  the  property,  with  full  power  to 
sell  and  convey  it  at  her  discretion.  As  bene- 
ficiary of  the  trust  created  by  the  will,  she 
has  during  her  natural  life,  if  she  remains  a 
widow,  the  exclusive  use  and  enjoyment  of 
all  the  property  devised.  .  .  .  Such  is  the 
dominion  or  indefinite  right  which  appellee 
has  in  respect  to  the  property  in  question. 
She  has,  by  the  very  terms  of  the  will,  'the 
exclusive  possession,  use,  enjoyment  and  con- 
trol of  it.'  Therefore  she  is  the  lucondi- 
tional  and  sole  owner  of  it." 


v. 
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Fire  Insnrsiiee  ^  Sole  and  VacohcU" 
tional  O'wnerslilp  •—  Vendee  under 
£zeewtory  Contraet. 

A  party  in  possession  under  a  partly  per- 
formed contract  for  the  purchase  of  realty  is 
the  sole  and  unconditional  owner  in  fee  sim- 
ple within  the  Oregon  standard  fire  insurance 
policy. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Hannless  Error  -^ 
Snbmittins  Question  of  Law  to  Jurj. 

Where  the  court  should  have  instructed 
that  plaintilT  insured  was  the  owner  of  prop- 
erty burned,*  defendant  insurance  company 
cannot  complain  because  the  question  waa 
left  to  the  jury. 

Inenranee  —  Aetion  on  Policy  -^  Plead- 
ing —  Departure. 

An  insured  cannot  declare  upon  the  policy 
and,  when  charged  by  the  insurer's  answer 
with  shortcomings,  reply  that  such  omissions 
were  waived. 


Same. 

A  ulaintifT  cannot  allege  that  he  has  fully 
complied  with  a  contract,  and  later  shift  his 
ground  by  replying  that  the  omissions 
charged  in  defendant's  answer  were  waived. 

Appeal  and  Error  —  Harmless  Error  — 
Submitting  Question  Not  in  Issue. 

Although  defendant  insurance  company's 
allegations  regarding  pltiin tiff's  misrepresen- 
tations are  insufficient,  .yet  instructing  that 
such  defense  may  be  waived,  constitutes  re- 
versible error  where  waiver  is  not  an  issue. 

Fire  Insurance  —  Iffisrepsesentations  — 
Effect. 

A  fraudulent  misrepresentation  avoiding  a 
fire  insurance  policjr  must  have  been  know- 
ingly false,  have  misled  the  insurer,  and  in- 
creased the  risk. 


Defendant  fire  insurance  company's  allega- 
tions that  plaintiff  secused  insurance  on  a 
house  which  defendant  had  previously  refused 
to  insure  by  misstating  its  name  and  loca-. 
tion,  is  held  to  be  insufiUcient  where  facts 
showing  the  materiality  of  such  representar 
tions  or  the  resulting  damage  to  defendant 
were  not  stated. 

Appeal  from  Circuit  Court,  Multnomah 
county:  Dutfy,  Judge. 

Action  by  Frank  L.  Waller,  plaintiff, 
against  City  of  New  York  Insurance  Com- 
pany, defendant.  Judgment  for  plaintiff.  De- 
fendant appeals.     R£V£BS£I>. 

[286]  This  is  an  action  by  the  assured  to 
recover  on  a  policy  of  insurance  in  the  stand- 
ard statutory  form  for  loss  by  fire  of  prop- 
erty described  as  a  one  and  one-half  story 
frame  building  and  its  additions  occupied  as 
a  dwelling,  and  situate  on  the  realty  men- 
tioned therein.  The  complaint  alleges  the 
corporate  character  of  the  defendant  and  the 
making  of  the  contraet  [286]  of  insurance 
upon  the  consideration  of  a  premium  of  $12, 
setting  out  as  an  exhibit  a  copy  of  the  policy. 
It  also  avers  that  the  plaintiff  was  the  sole 
owner  of  the  property ;  that  it  waa  destroyed 
by  fire  August  22,  1914,  without  any  fault 
of  his  while  the  policy  was  in  force;  that 
thereafter  he  gave  notice  of  the  loss  and  made 
proof  of  the  same;  that  the  value  of  the 
property  was  greatly  in  excess  of  the  amoiwt 
of  the  insurance  and  that  although  he  has 
fully  and  substantially  performed  the  con- 
tract on  his  part  to  be  performed  the  defend-, 
ant  has  refused  to  pay  the  loss  notwithstand- 
ing his  demand  therefor. 

The  answer  admits  the  execution  of  the 
policy  "purporting  to  be  on  a  dwelling- 
house*'  and  the  presentation  of  proofs  of  loss, 
but  otiierwise  denies  the  allegations  of  the 
complaint.  Besides  stating  in  each  the  cor- 
porate character  of  the  def«idant  as  an  in- 
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surance  company,  it  sets  up  three  separate 
defenses  as  follows : 

1.  "That  on  or  about  the  18th  day  of  Au- 
gust,  1914,  this  plaintiff  did  by  false  and 
fraudulent  means  and  misrepresentations  in- 
duce this  defendant  to  issue  and  deliver  the 
insurance  policy  mentioned  in  plaintiff's 
amended  complaint;  that*  prior  to  the  time 
said  policy  was  issued,  this  plaintiff  called 
upon  the  agents  and  representativea  of  this 
defendant  in  the  city  of  Portland,  Oregon, 
and  at  said  time  requested  a  policy  of  in- 
surance upon  a  building,  commonly  known 
as  *The  Hut;'  that  the  defendant  and  its 
agents  refused  to  issue  any  policy  upon  said 
building;  that  said  building  at  said  time 
was  used  for  road  house  purposes;  that  prior 
to  the  time  said  policy  was  issued  this  plain- 
tiff wrongfully,  intentionally  and  fraudulent- 
ly represented  that  the  property  upon  which 
said  policy  waa  to  be  placed  was  pot  the  road 
house,  commonly  known  as  'The  Hut'  but 
was  a  building  situated  back  of  Willamette 
Heights  in  the  city  of  Portland,  County  of 
Multnomah,  Oregon.  That  the  plaintiff  knew 
that  said  [287]  representations  were  false 
and  fraudulent  and  were  made  intentionally, 
and  said  represenations  were  acted  upon  to 
the  damage  and  injury  of  this  defendant. 
That  said  policy  of  insurance  was  secured 
through  fraudulent  and  false  means  by  this 
plaintiff.    .    .    . 

2.  "That  on  or  about  the  18th  day  of  Au- 
gust, 1914,  this  defendant,  because  of  the 
fraud"  and  misrepresentations  of  this  plain- 
tiff, made,  executed  and  delivered  to  the  plain- 
tiff the  policy  of  insurance  mentioned  in 
plaintiff's  amended  complaint.  That  said  in* 
suraace  policy  provides  that  the  plaintiff  and 
holder  of  said  policy  should  be  the  owner  in 
fee  simple  of  the  premises  sought  to  be  in- 
sured. That  at  the  time  of  the  execution  of 
said  policy  and  at  the  time  of  the  fire  com- 
plained of  by  the  plaintiff,  this  plaintiff  was 
not  the  owner  in  fee  simple  of  said  property, 
and  at  no  time  mentioned  in  said  amended 
complaint  was  the  plaintiff  the  owner  in  fee 
simple  of  the  property  described  in  said  com- 
plaint, and  in  the  policy  of  insurance  set 
forth  in  said  complaint,  and  the  plaintiff  at 
the  time  of  the  issuance  of  the  policy  set 
forth  in  his  complaint  fraudulently  misrepre- 
sented his  title  to  the  property  insured,  all  to 
the  damage  of  this  defendant.     .    .    . 

3.  'That  at  the  time  of  the  issuance  of  in- 
surance p<^iey  set  forth  in  plaintiff's  amend- 
-ed  complaint  said  property  was  not  used  as  a 
dwelling  house  and  has  never  been  used  as  a 
dwelling  house.  That  said  property  is  com- 
monly known  aa  'The  Hut'  and  used  for  road- 
house  purposes.  That  said  building  was  not 
oeeupied  at  the  time  ot  the  issuance  of  said 
policy,  nor  at  any  time  mentioned  in  said 
complaint.'' 


The  reply  traverses  each  of  these  defenses 
and  asserts  the  following: 

"That  after  said  fire  occurred  and  after 
said  defendant  was  informed  of  all  of  the 
filleged  matters  set  forth  in  said  first,  second 
and  third  separate  answers  and  alleged  de- 
fenses, the  said  defendant  demanded  of  and 
received  from  the  plaintiff  the  full  premium 
on  said  policy  of  insurance,  and  furthermore 
requested  ajid  demanded  that  the  plaintiff 
submit  himself  for  examination  [288]  under 
and  by  virtue  of  the  terms  of  said  policy,  and 
the  said  plaintiff  in  conformance  with  said 
request  did  submit  himself  for  examination, 
and  was  examined  relative  to  the  matters  con- 
tained in  said  policy  of  insurajice  by  the  de- 
fendant and  its  agents;  that  the  defendant 
has  otherwise  requested  of  and  from  the 
plaintiff  additional  information;  that  because 
and  by  reason  thereof,  the  said  defendant 
has  waived,  any  right  that  it  might  otherwise 
have  had  to  urge  said  defenses,  and  has  by 
reason  of  its  actions,  as  aforesaid,  affirmed 
and  ratified  said  contract  of  insurance." 

A  jury  trial  resulted  in  a  judgment  for 
the  plaintiff  from  which  the  defendant  ap- 
peals. 

iSfetin,  Ektoall  d  Recken  for  appella&L 
8&itz  d  Clark  for  respondeat. 

BuBNJirrr,  J.  {after  tiating  the  facts).—* 
One  of  the  questions  urged  on  appeal  ia 
whether  the  plaintiff  was  the  sole  and  uncon- 
ditional owner  of  the  property  within  the 
meaning  of  the  policy  and  held  that  fee- 
simple  estate  in  the  ground  on  which  the 
burned  house  was  situated.  Form  the  docu- 
mentary evidence  on  file  it  appears  that  the 
North  Portland  Investment  Comp«uiy  con- 
tracted with  the  plaintiff's  predecessor  in  in- 
terest to  sell  to  him  and  the  latter  agreed  te 
buy  the  realty  on  which  stood  the  destroyed 
building,  upon  his  payment  of  certain  suma 
of  money  which  he  agreed  to  pay,  and  that 
in  pursuance  thereof  the  plaintiff  was  in 
possession  of  the  property  at  tlie  time  of  the 
insurance  [289]  and  of  .the  fire.  It  is  also 
without  dispute  in  the  testimony  that  the 
plaintiff  was  not  in  default  in  his  payments 
up  to  the  time  of  the  trial  although  the  pur- 
chase price  had  not  been  fully  paid. 

The  contract  was  for  the  sale  of  the  fee 
in  the  land  and  not  for  any  less  estate  such 
as  one  for  life  or  for  years.  Under  such  cir- 
cumstances, the  grantor  or  one  who  contracts 
to  sell  the  property  becomes  the  trustee  of 
the  legal  title  for  the  benefit  of  the  grantee 
while  the  latter  enjoys  the  real  beneficial 
interest  in  the  property,  and  upon  him  would 
fall  the  loss  in  case  of  destruction  of  its  tene- 
ments. The  object  of  insurance  is  to  reim- 
burse the  beneficial  owner  upon  whom  the 
loss  would  fall  if  the  structure  thereon  were 
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burned.  Keeping  in  view  the  purpose  of  the 
transaction,  his  estate  within  the  meaning 
of  the  standard  form  of  policy  is  to  be  con- 
sidered as  to  its  quality  and  not  merely  by 
his  muniments  of  title.  In  other  words,  we 
are  not  called  upon  in  this  proceedmg  to  ex- 
amine an  abstract  of  title  nor  to  aajudicate 
the  ownership  of  the  realty  in  an  ejectment 
action.  We  are  to  ascertain  upon  whom  the 
loss  fell  in  the  burning  of  the  insured  prop- 
erty and  if  the  plaintiff  is  the  only  one  in 
that  category  he  fulfils  the  terms  of  the 
policy  on  that  point.  Of  course,  the  vendor 
in  a  title  bond  may  have  an  insurable  inter- 
est in  the  subject  of  the  contract,  but  it  must 
be  described  in  the  policy  in  apt  terms  other 
than  those  of  the  standard  form  used  in  this 
instance. 

It  likewise  appears  in  this  case  that,  as  an 
incident  to  the  transaction,  a  deed  from  the 
original  owner  to  the  plaintiff's  immediate 
grantor  had  been  prepared  and  left  as  an 
escrow  with  a  depositary  to  be  delivered 
when  the  purchase  price  was  fully  paid.  It 
is  contended  by  the  defendant,  and  rightly, 
too,  that  an  escrow  does  not  of  itself  operate 
to  pass  title  until  it  [290]  has  been  regu- 
larly delivered  as  stipulated.  That,  how- 
ever, is  not  by  the  mark  in  the  present  case. 
Whatever  estate  the  plaintiff  had,  passed  by 
operation  of  the  contract  to  sell  the  realty 
in  question. 

The  doctrine  about  ownership  is  thus  laid 
down  by  Judge  Sanborn  in  Phenix  Ins.  Co. 
V.  Kerr,  129  Fed.  723,  66  L.R.A.  569,  572, 
64  C.  C.  A.  251: 

^Tbe  object  of  the  provision  in  policies  of 
insurance  that  they  shall  be  void  if  the 
interests  of  the  assured  in  the  property  is 
not  the  sole  and  unconditional  ownership  of 
it  is  to  prevent  gambling  contracts,  and  to 
protect  the  companies  against  the  claims  of 
those  who  have  no  insurable  interest  in  the 
property  injured  or  destroyed.  The  pur- 
chaser of  the  property,  who  is  in  the  pos- 
session of  it  under  a  contract  whereby  the 
former  owner  agrees  to  sell  and  the  buyer  ab- 
solutely binds  himself  to  purchase  and  to  pay 
an  agreed  price  for  the  property,  is  almost 
universally  held  to  be  the  tinconditional 
owner  of  it  under  the  clause  under  consider- 
ation, because  the  loss  from  any  injury  or 
destruction  of  the  property  falls  upon  him. 
If  the  owner  has  agreed  to  sell  and  the  ven- 
dee has  agreed  to  buy  on  definite  terms,  the 
purchaser  is  the  sole  and  unconditional  own- 
er of  the  property  within  the  true*meaning 
of  the  clause  upon  this  subject  in  insurance 
policies,  because  the  vendor  can  compel  the 
purchaser  to  pay  for  the  property  notwith- 
standing its  injury  or  destruction,  and  hence 
to  suffer  the  loss  occasioned  thereby'* — citing 
nnmerous  authorities. 

In  the  same  case  the  learned  judge  distin- 
guishes this  doctrine  from  the  rule  applicable 


where  a  would-be  purchaser  has  a  mere  option, 
which  he  may  exercise  or  decline  to  purchase 
the  land,  and  points  out  that  in  the  latter 
instance  he  is  not  the  owner  of  the  property 
within  the  purview  of  the  clause  under  dis- 
cussion. 

Again  in  Loventhal  ▼.  Home  Ins.  Co.  112 
Ala.  110,  20  So.  419,  57  Am.  St.  Rep.  17,  33 
L.R.A.  258,  the  court  said: 

[291]  **The  term  *fee  simple'  has  never 
been  used  to  distinguish  between  legal  and 
equitable  estates.  It  is  used  to  denote  the 
quantity  or  duration  of  estates,  whether  the 
enjoyment  is  limited  or  unlimited  in  point 
of  continuance  or  duration.  It  defines  the 
largest  estate  in  land  know  to  the  law.  It 
is  an  estate  of  inheritance,  unlimited  in  durap 
tion,  descendible  to  all  the  heirs  alike  of  the 
owner  to  the  remotest  generations.  It  may 
be  of  a  legal  or  equitable  nature.  If  of  the 
latter,  the  iegal  holder  is  a  mere  truste^^  for- 
the  equitable,  who  is  the  real  owner,  and,  re< 
strained  by  no  provision  of  the  trust,  in  cases 
not  within  the  statute  of  uses,  may  at  any 
time  be  compelled  to  execute  the  legal  estate 
in  him." 

In  Baker  v.  State  Ins.  Co.  31  Ore.  41,  48 
Pac.  699,  65  Am.  St.  Rep.  807,  Mr.  Justice 
Wolverton  reviews  the  authorities  and  ar- 
rives at  the  conclusion  embodied  in  the  sylla- 
bus, that: 

"A  warranty  that  the  insured  is  the  sole 
and  undisputed  owner  of  the  insured  prop- 
erty and  that  the  title  to  the  land  is  in  her 
name,  is  not  broken  by  the  fact  that  legal 
title  has  not  been  conveyed  to  the  insured. 
Inhere  she  has  gone  into  possession  under  a 
contract  of  purchase  and  has  performed  on 
her  part  all  the  conditions  thereof  to  the 
date  of  application  as  the  term  *title'  is  to  be 
construed  in  the  ordinary  acceptation  of  the 
term." 

The  cases  are  practically  unanimous  in 
holding  that  where  the  insured  is  in  posses- 
sion under  a  partly  performed  contract  for  the 
purchase  of  the  land  in  which  the  grantor 
covenants  to  sell  and  the  grantee  agrees  to 
buy,  the  latter,  within  the  terms  of  the  stand- 
ard insurance  policy  is  the  sole  and  uncondi- 
tional owner  in  fee  simple  of  the  realty.  On 
the  other  hand,  the  grantor  in  such  cases  'does 
not  come  within  the  descriptive  words  of  the 
contract  of  Insurance.  The  following  prece- 
dents verify  this  doctrine:  McCoy  v.  Iowa 
State  Ins.  Co.  107  la.  80,  77  N.  W.  629;  Mil- 
waukee Mechanics'  [292]  Ins.  Co.  v.  Rliea, 
123  Fed.  9,  60  C  C.  A.  103;  Ramsey  v.  Phoe- 
nix Ins.  Co.  2  Fed.  429;  Insurance  Co.  of 
North  America  ▼.  Erickson,  50  Fla.  419,  111 
Am.  St.  Rep.  121,  7  Ann.  Cas.  495,  2  L.R.A. 
(N.S.)  512,  39  So.  495;  Clay  Fire,  etc.  Ins. 
Co.  V.  Huron  Salt,  etc.  Mfg.  Co.  31  Mich.  346; 
Rosenstock  v.  Mississippi  Home  Ins.  Co.  82 
Miss.  674,  35  So.  309 ;  Davis  v.  Pioneer  For* 
niture  Co.  102  Wis.  394,  78  N.  W.  596 ;  Matp 
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thews  V.  Capital  F.  Ins.  Co.  115  Wis.  272,  91 
N.  W.  675;  Allen  v.  Phoenix  Assur.  Co.  12 
Idaho  653,  88  Pac.  245,  10  Ann.  Caa.  328,  8 
L.R.A.(N.S.)  903;  Arkansas  Ins.  Co.  v.  Mc- 
Manus,  86  Ark.  115,  110  S.  W.  797;  Arkan- 
sas Ins.  Co.  V.  Cox,  21  Okla.  873,  98  Pac  662, 
129  Am.  St.  Rep.  808,  20  L.R.A.(N.S.)  776; 
McCul lough  V  Home  Ins.  Co.  165  Cal.  659, 
102  Pac.  814,  18  Ann.  Cas.  862;  Modlin  v. 
Atlantic  F.  Ins.  Co.  151  N.  C.  36,  66  S.  E. 
605 ;  Phenix  Ins.  Co.  v.  Hilliard,  69  Fla.  590, 
52  So.  799,  138  Am.  St.  Rep.  171 ;  Connecticut 
F.  Ins.  Co.  V.  Colorado  Leasing,  etc.  Co.  50 
Colo.  424,  116  Pac.  .1$4,  Ann.  Cas.  1912C 
597;  Hankins  v.  Williamsburg  City  F.  Ins. 
Co.  96  Kan.  706,  153  Pac.  491. 

With  the  documentary  evidence  before  it, 
the  court  should  have  instructed  the  jury 
as  to  its  legal  effect  and  declared  that  the 
plaintiff  was  the  sole  and  unconditional  own- 
er in  fee  of  the  land  upon  which  the  build- 
ing stood  within  the  meaning  of  the  policy. 
Section  136,  L.  O.  L.  In  support  of  its  con- 
tention that  the  plaintiff  was  not  the  sole  and 
unconditional  owner  in  fee  simple  the  defend- 
ant cites  Finlon  v.  National  Union  F.  Ins. 
Co.  65  Ore.  493,  132  Pac.  712;  Oatman  v. 
Bankers'  F.  Relief  Assoc.  66  Ore.  388,  133 
Pac.  1183,  134  Pac.  1033,  and  Howard  v. 
Horticultural  F.  Relief,  77  Ore.  349,  160 
Pac.  270,  161  Pac.  476.  These  cases  are  not 
applicable  to  the  matter  in  hand.  The 
[293]  Finlon  Case  was  where  the  insured 
only  had  a  lease  with  an  option  to  buy  the 
premises.  In  the  Oatman  Case  the  plaintiff 
possessed  in  his  own  right  only  an  undivided 
half  of  a  dower  interest  in  the  realty,  while 
the  remainder  of  the  beneficial  interest  was 
owned  by  several  other  parties  including 
heirs  of  the  former  owner  of  the  property. 
The  report  of  the  Howard  Case  discloses  that 
one  of  the  plaintiffs  in  fact  held  merely  as 
a  trustee  having  purchased  the  title  with 
funds  of  an  estate  and  for  its  benefit,  al- 
though he  took  out  insurance  in  his  own 
name. 

The  defendant  complains  of  instructions 
leaving  to  the  jury  the  question  about  the 
ownership.  Although  the  court  ought  to  have 
taken  this  question  from  them  oa  the  docu- 
mentary evidence  involved,  yet  the  error  in 
that  aspect  is  favorable  to  the  defendant  and 
it  cannot  complain.  Reverting  to  the  plead- 
ings, we  note  that  the  reply  avers  for  the 
first  time  in  the  history  of  the  case  that  the 
defendant  waived  the  defenses  it  sets  up.  It 
is  a  rule  of  pleading  in  this  case  that  where 
the  plaintiff  relies  upon  a  contract  he  must 
show  full  performance  on  his  part  or  else 
some  valid  excuse,  as  an  example  of  which 
latter  waiver  may  be  classed,  and  that  all 
this  must  appear  in  his  complaint.  In  other 
words,  the  plaintiff  must  state  his  whole 
cause  of  action  and  all  the  grounds  thereof 


in  his  first  pleading.  He  cannot  aver  there 
that  he  has  fully  complied  with  the  contract 
and,  when  charged  by  the  answer  with  shorts- 
comings  in  that  respect,  shift  his  ground  in 
his  reply  and  show  that  the  omissions  stated 
by  the  defendant  were  waived  by  it  thus  ex- 
cusing tile  plaintiff  from  performance.  Cran- 
ston v.  West  Coast  L.  Ins.  Co.  63  Ore.  427, 
128  Pac.  427;  Squires  v.  Modern  Brother- 
hood, etc.  68  Ore.  336,  135  Pac.  774;  Decker 
v.  Jordan,  79  Ore.  109,  154  Pac.  431. 

[294]  Error  is  predicated  upon  the  court's 
giving  this  instruction,  among  others: 

"You  are  further  instructed  if  you  find 
that  at  the  time  this  policy  was  issued  on 
the  building  that  this  building  was  not  used 
for  dwelling-house  purposes,  and  was  not  used 
as  a  dwelling-house  in  the  common  accepta- 
tion of  that  term,  I  instruct  you  that  the 
plaintiff  cannot  recover  in  this  case,  and 
your  verdict  must  be  for  the  defendant,  un- 
less the  company  knowing  of  the  facts,  went 
ahead  and  issued  the  insurance." 

The  latter  clause  about  the  company  acting 
with  knowledge  of  the  facts  is  referable  to 
the  doctrine  of  waiver  and  was  erroneous  be- 
cause that  issue  was  not  properly  pleaded  so 
as  to  be  a  matter  for  consideration.  Conced- 
ing that  the  statement  in  the  third  affirmative 
defense  was  invalid,  yet,  even  then  the  giving^ 
of  the  instruction  above  quoted  would  be  ab- 
stract and  would  work  out  a  reversal  under 
the  doctrine  of  Tonseth  y.  Portland  R.  Co.  70 
Ore.  341,  141  Pac.  868. 

The  defendant  complains  of  some  of  the 
instructions  given  foy  the  court  relating  to 
fraud  and  misrepresentation.  It  has  no  suffi- 
cient foundation  in  its  pleading,  however,  to 
uphold  its  contenticm  against  that  class  of 
directions  to  the  jury.  In  Anderson  v.  Adams, 
43  Ore.  621,  74  Pac.  215,  Mr.  Chief  Justice 
Moore  succinctly  lays  down  the  rule  affecting 
the  pleading  of  fraud  thus: 

"To  constitute  a  fraud  by  false  representa- 
tions, so  as  to  entitle  the  plaintiff  to  relief, 
three  things  must  concur:  (1)  There  must 
be  a  knowingly  false  representation;  (2)  the 
plaintiff  must  have  believed  it  to  be  true, 
relied  thereon,  and  have  been  deceived  there- 
by; and  (3)  that  such  representation  was  of 
matter  relating  to  the  contract  about  which 
the  representation  was  made,  which,  if  true, 
would  have  been  to  plaintiff's  advantage, 
[295]  but,  being  false,  caused  him  damage 
and  injury"— citing  authorities. 

This  rule  has  been  followed  in  many  other 
subsequent  cases,  for  instance,  in  Wheel- 
wright V.  Vanderbilt,  69  Ore.  326,  138  Pac. 
857,  and  in  Outcault  Advertising  Co.  v. 
Buell,  71  Ore.  52,  141  Pac.  1020.  The  first 
affirmative  defense  falls  far  short  of  comply- 
ing with  this  standard.  It  does  not  show 
that  the  defendant  believed  the  representa- 
tions or  that  it  relied  upon  them;  and,  more- 
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over,  it  does  not  disclose  wherein  it  was  dam- 
aged by  the  alleged  fraud,  or  how  its  risk 
was  increased  thereby.  It  is  true  it  states 
that  the  building  insured  was  known  as  'ITie 
Hut"  which  the  defendant  had  previously  re- 
fused to  insure,  and  that  in  order  to  obtain 
the  policy  the  plaintiff  represented  that  it 
was  not  "The  Hut"  but  a  dwelling  situated 
on  Willamette  Heights.  The  name  of  a 
structure  does  not  necessarily  make  it  unin- 
surable or  a  more  dangerous  risk.  There  is 
nothing  in  the  boards,  or  beams  or  bricks 
of  a  house  by' whatever  name  called  that  per 
96  makes  it  an  undesirable  risk.  In  short, 
matter  showing  the  materiality  of  the  repre- 
sentations should  be  averred  so  as  to  enable 
the  court  to  draw  a  conclusion  that  the  repre- 
sentations were  fraudulent.  On  this  point 
the  error  was  in  submitting  the  questions  of 
fraud  to  the  jury  at  all.  All  the  challenged 
instructions,  however,  contain  the  element  of 
waiver  which  as  we  have  shown  was  not 
properly  in  the  cade  and,  whether  abstract, 
or  in  fact  faulty,  the  error  thus  committed 
is  sufficient  to  reverse  the  case.  The  cause 
is  therefore  remanded  to  the  Circuit  Court 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed  and  remanded. 

McBride,  C.  J.,  and  Bens<Hi  and  Harris,  JJ., 
concur. 


NOTE. 

Vendee  under  Ezeoutory  Oontrsct  of 
Pnrehase  as  Sole  and  VAoonditlonal 
Own&er  of  Property  under  Fire  In- 
surance Policy. 

Introductory,  143. 
Vendee  of  Real  Property: 

General  Rule,  143. 

Application  of  Rule,  145. 
Vendee  of  Personal  Property: 

View  that  Vendee  Is  Owner,  147. 

View  that  Vendee  Is  Not  Owner,  148. 


ItUrodudory, 

An  insurer  against  fire  is  interested  in 
knowing  who  is  the  owner  of  the  property 
insured,  and  on  whom  the  loss  would  pri- 
marily fall  if  there  were  no  insurance,  and 
conditions  or  representations  with  respect  to 
ownership  are  therefore  material.  See  14 
R.  C.  L.  tit.  Insurance,  p.  1052.  The  char- 
acter of  the  possessicm  and  holding  of  the 
insured  rather  than  his  paper  title  is  the 
matter  of  interest  to  the  insurer.  Williams  v. 
Buffalo  German  Ins.  Co.  17  Fed.  63.  The  ob- 
ject of  the  provision  in  a  policy  of  insurance 
that  it  shall  be  void  if  the  interest  of  the 
insured  in  the  property  is  not  the  sole  and 
unconditional  ownership  thereof  is  to  prevent 


gambling  contracts,  and  to  protect  the  insurer 
against  the  claims  of  those  who  have  no  in- 
surable interest  in  the  property  injured  or 
destroyed. 

The  rule  almost  universally  followed  is  that 
an  equitable  owner  who  has  the  sole  benefi- 
cial interest  but  not  the  legal  title  is  the  un- 
conditional ovmer  of  the  property  under  the 
clause  under  consideration,  because  the  loss 
from  any  injury  or  destruction  of  the  prop- 
erty falls  on  him.  See  the  note  to  Hankins  v. 
Williamsburg  City  Fire  Ins.  Co.  reported  ante, 
this  volume,  at  page  135.  The  cases  passing 
on  the  question  whether  the  vendee  under  an 
executory  contract  of  purchase  is  the  sole 
and  imconditional  owner  within  the  meaning 
of  such  a  policy  in  some  instances- apply  the 
forgoing  rule,  while  in  others  the  same  re- 
sult is  reached  without  characterizing  the 
interest  of  the  vendee  as  "equitable."  See 
the  cases  cited  throughout  this  note. 

Vendee  of  Real  JProperty* 

Gensb^l  Ruia 

It  is  generally  held  that  where  a  person 
enters  into  possession  of  real  property  under 
an  executory  contract  of  purchase,  condi- 
tioned that  when  certain  payments  are  made 
the  vendor  will  convey  to  the  purchaser  the 
legal  title,  the  purchaser  is  regarded  as  the 
sole  and  unconditional  owner  within  the 
terms  of  a  fire  insurance  policy. 

United  States. — ^Ramsey  v.  Phoenix  Ins.  Co. 
1  Fed.  396,  2  Fed.  429, 17  Blatchf.  527;  Lewis 
V.  New  England  F.  Ins.  Co.  29  Fed.  496,  *24 
Blatchf.  181;  Pennsylvania  F.  Ins.  Co.  ▼. 
Hughes,  108  Fed.  497,  47  C.  C.  A.  459; 
Milwaukee  Mechanics'  Ins.  Co.  v.  Rhea,  123 
Fed.  9,  66  C.  C.  A.  163;  Phenix  Ins.  Co.  v. 
Kerr,  129  Fed.  723,  64  C.  C.  A.  261,  66  L.RA. 
569. 

Alabama. — ^Loventhal  v.  Home  Ins.  Co.  112 
Ala.  108,  20  So.  419,  57  Am.  St.  Rep.  17,  33 
L.R.A.  258;  Boulden  v.  Phoenix  Ins.  Co.  112 
Ala.  422,  20  So.  587.  Compare  Liberty  Ins. 
Co.  V.  Boulden,  96  Ala.  508,  10  So.  771. 

Arkwnsaa. — ^Planters'  Mut.  Ins.  Assoc,  v. 
Hamilton,  77  Ark.  27,  90  S.  W.  283,  7  Ann. 
Cas.  55;  Arkansas  Ins.  Co.  v.  McManus,  86 
Ark.  116,  110  S.  W.  797;  Atlas  F.  Ins.  Co.  v. 
Malone,  99  Ark.  428,  Ann.  Cas.  1913B  210, 
138   S.   W.   962. 

California. — ^McCuUougb  v.  Home  Ins.  Co. 
155  Cal.  659,  18  Ann.  Cas.  862,  102  Pac.  814. 

Connectumt. — ^Hough  v.  City  F.  Ins.  Co. 
29  Conn.  10,  76  Am.  Dec.  581. 

Colorado, — Connecticut  F.  Ins.  Co.  v.  Colo- 
rado Leasing,  etc.  Co.  50  Colo.  424,  Ann.  Cas. 
1912C  597,  116  Pac.  154. 

Florida. — Insurance  Co.  of  North  America 
V.  Erickson,  50  Fla.  419,  7  Ann.  Cas.  495,  39 
So.  495,  111  Am.  St.  Rep.  121,  2  UR.A. 
(N.S.)  512. 
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Joioa, — Bonham  ▼.  Iowa  Gent.  Ins.  Go.  25 
la.  328;  Lamb  v.  Gouncil  Bluffs  Ins.  Go.  70 
la.  238,  30  N.  W.  497.  See  also  Garver  v. 
Hawkeye  Ins.  Co.  69  la.  202,  28  N.  W.  555. 

Kentucky, — Germania  F.  Ins.  Go.  ▼.  Nick- 
ell,  198  S.  W.  534.  Compare  Farmers',  etc. 
Ins.  Go.  y.  Gurry,  13  Bush  312,  26  Am.  Rep. 
194. 

Miohigcn, — Glay  F.  etc.  Ins.  Go.  v.  Huron 
Salt,  etc  Mfg.  Co.  31  Mich.  346;  Dupreau  v. 
Hibernia  Ins.  Go.  76  Mich.  615,  43  N.  W.  585, 
5  L.R.A.  671;  Hamilton  v.  Dwelling  House 
Ins.  Co.  98  Mich.  535,  57  N.  W.  736,  22  L.R.A. 
527;  Knop  v.  National  F.  Ins.  Go.  101  Mich. 
359,  59  N.  W.  653.  See  also  Hooee  t.  Pres- 
cott  Ins.  Go.  84  Mich.  309,  47  N.  W.  587,  11 
UR.A.  340. 

MisetBSippi, — ^Insurance  Go.  of  North  Amer- 
ica Go.  V.  Pitts,  88  Miss.  587,  9  Ann.  Gas. 
54,  41  So.  5,  117  Am.  St.  Rep.  756,  7  L.R.A. 
(N.S.)  627. 

New  Jersey, — ^Martin  v.  State  Ins.  Go.  44 
N.  J.  L.  485,  43  Am.  Rep.  897. 

Jforth  Carolina, — Modlin  v.  Atlantic  F. 
Ins.  Go.  151  N.  G.  35,  65  S.  £.  605;  Jordan 
V.  Hanover  F.  Ins.  Go.  151  N.  €.  341.  66  S.  £. 
206. 

Oklahoma, — Arkansas  Ins.  Go.  v.  Cox,  21 
Okla.  873,  98  Pac.  552,  129  Am.  St.  Rep.  808, 
20  L.R.A.(N.S.)    776. 

Oregon^ — Baker  v.  State  Ins.  Co.  31  Ore. 
41,  48  Pac.  699,  65  Am.  St.  Rep.  807.  And 
see  the  reported  case. 

PennsylvoiUa. — ^Ambrose  v.  Worcester  First 
Nat.  Ins.  Go.  19  Pa.  Super.  Gt.  117;  Millville 
Mut.  F.  Ins.  Go.  ▼.  Wilgus,  88  Pa.  St.  107; 
Chandler  y  Commerce  F.  Ins.  Co.  88  Pa.  St. 
223;  Imperial  F.  Ins.  Go.  v.  Dunham,  117  Pa. 
St.  460,  2  Am.  St  Rep.  686,  12  Atl.  668; 
Carey  y.  AUemania  F.  Ins.  Co.  171  Pa.  St. 
204,  33  Atl.  185,  37  W.  N,  C.  342.  Compare 
Reynolds  y.  State  Mut.  Ins.  Co.  2  Grant  Gas. 
326. 

Tewneawe, — Franklin  F,  Ins.  Go.  y.  Crock- 
ett, 7  Lea  725. 

Texas. — East  Texas  F.  Ins.  Co.  v.  Dyches, 
56  Tex.  665;  Liverpool,  etc.  Ins.  Co.  v,  Ricker, 
10  Tex.  Civ.  App.  264,  31  S.  W.  248;  Ham- 
burg-Bremen F.  Ins.  Co.  V.  Ruddell,  37  Tex. 
Civ.  App.  30,  82  S.  W.  826 ;  Queen  Ins.  Co.  v. 
May,  35  S.  W.  829.  Compare  Fire  Assoc,  of 
Philadelphia  v.  Calhoun,  28  Tex.  Civ.  App. 
409,  67  S.  W.  153. 

Washington, — Dooly  v.  Hanover  F,  Ins.  Co. 
16  Wash.  166,  47  Pac.  507,  68  Am.  St.  Rep.  26. 

Wisconsin, — Johannes  v.  Standard  Fire  Of- 
fice, 70  Wis.  196,  36  N.  W.  298,  5  Am.  St. 
Rep.  169;  Davis  v.  Pioneer  Furniture  Go. 
102  Wis.  394,  78  N.  W.  596;  Matthews  ▼. 
Capital  F.  Ins.  Co.  115  Wis.  272,  91  N.  W. 
675;  Wolf  V.  Theresa  Village  Mut.  F.  Ins.  Go. 
115  Wis.  402,  91  N.  W.  1014;  Evans  v.  Craw- 
ford County  Farmers'  Mut.  F.  Ins.  Go. 
130  Wis.  189,  109  N.  W.  962,  118  Am.  St. 


Rep.  1009,  9  L.R.A.(N.S.)  486;  Case  ▼• 
Meany,  165  Wis.  143,  161  N.  W.  363,  L.BJL 
1917E  504. 

Thus  in  Ramsey  y.  Phoenix  Xns.  Go.  1 
Fed.  396,  17  Blatchf.  (U.  S.)  527,  it  was 
insisted  for  the  defendant  insurance  company, 
that  the  policy  was  void  because  the  insured 
was  a  vendee  in  possession  of  the  premises 
under  an  executory  contract  to  purchase,  and 
therefore  was  not  the  unconditional  and  sole 
owner  of  the  property,  within  the  condition  of 
the  policy.  It  was  also  insisted  that  because 
the  insured  stated  to  the  agent  of  the  insurer 
at  the  time  of  applying  for  the  insurance^ 
that  he  ^'wished  his  house  on  Porter  street 
insured,"  without  stating  specifically  the  na- 
ture of  his  interest,  there  was  an  ''omission 
to  make  known  every  fact  material  to  the 
risk,"  within  a  condition  rendering  the  policy 
void.  The  court  said:  **The  objections  to 
plaintiff's  right  to  recover  may  be  considered 
together,  and  may  be  disposed  of  by  the  an- 
swer that  Zimmer  was  the  equitable  owner 
of  the  property,  and  was  the  unconditional 
owner.  ...  A  party  in  possession  of  in- 
sured premises  under  a  valid  subsisting  con- 
tract of  purchase  is  the  equitable  owner,  and 
has  an  insurable  interest,  although  he  has 
not  paid  the  whole  consideration  money.  He- 
is  not  guilty  of  a  misrepresentation  if  he- 
represents  the  house  as  his  when  he  applies 
for  insurance,  and  there  is  no  breach  of  war- 
ranty if  the  house  is  described  as  'his  dwell- 
ing house'  in  the  policy.  The  statement  and 
the  state  of  facts  are  consistent  with  eacb^ 
other.  There  is  no  misrepresentation,  be* 
cause  an  intent  to  deceive  cannot  be  inferred. 
There  is  no  breach  of  warranty,  because  the- 
representation  is  true  in  substance."  See- 
also  same  case,  2  Fed.  429. 

In  Jordan  v.  Hanover  F.  Ins.  Co.  151  N.  C. 
341,  66  S.  E.  206,  it  was  said:  ''The  only  ques- 
tion presented  for  our  consideration  is  wheth- 
er a  vendee  of  land,  occupying  the  same  under 
an  executory  contract  of  purchase,  on  which  he- 
has  paid  a  portion  of  the  purchase  price,  and 
on  which  he  has  erected  a  storehouse  build- 
ing, is  an  'unconditional  and  sole  owner'  in 
fee  simple,  within  the  condition  of  a  policy  of 
insurance  providing  that  it  shall  be  void  if 
the  interest  of  the  insured  is  other  than  un- 
conditional and  sole  ownership  of  the  fee- 
simple  title.  As  before  observed,  there  is  no 
allegation  in  the  answer  that,  at  the  time 
the  contract  was  entered  into,  the  plaintiff 
made  false  representations  as  to  his  title,  in- 
cumbrances or  the  like,  but  the  defense  rests 
upon  the  theory  that  the  title  of  the  plaintiff' 
is  such  that  it  avoids  the  policy,  because  it 
fails  to  meet  its  requirements  in  respect  to- 
title.  That  the  plaintiff  had  an  insurable  in- 
terest in  the  property  is  not  questioned,, 
but  it  is  denied  that  he  was  an  unconditional 
owner  of  the  fee.     For  the  purpose  of  an. 
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iosaranoe  oontract,  this  contention  cannot  be 
upheld.  It  has  been  settled  adversely  to  the 
defendant  by  the  courts  as  well  as  the  text 
writers.  The  idea  is  that  equitable  ownership 
is,  properly  speaking,  entire  and  sole  owner- 
ship in  fee,  ais  regards  the  real  purpose  of 
the  provision  commonly  used  in  insurance 
contracts  on  that  subject.  Mr.  Ostrander 
Bays:  *A  sells  to  B,  who  takes  a  contract  of 
purchase,  conditioned  that,  when  certain  pay- 
ments are  made,  the  former  will  e^j^ecnte  to 
the  latter  a  legal  title.  B  becomes  the  fiole 
and  unconditional  owner  of  the  property 
when  he  enters  into  possession,  under  a  con- 
tract of  this  character.'  Fire  Insurance,  sec. 
63,  and  cases  cited  In  notes.  The  supreme 
court  of  Pennsylvania  quotes  the  identical 
clause  from  a  similar  policy  in  a  case  exactly 
like  this,  and  says:  *In  respect  to  the  insur- 
ance, such  purchaser  is  to  be  regarded  as  the 
entire  unconditional  and  sole  owner.'  Im- 
perial F.  Ins.  Co.  y.  Dunham,  117  Pa.  St. 
460,  12  Atl.  668,  2  Am.  St.  Rep.  686.  The 
decisions  upon  this  question  are  numerous 
and  are  all  founded  upon  recognized  equitable 
principles.  When,  as  in  this  case,  the  agree- 
ment is  executory,  the  vendor  covenanting  to 
make  title  on  payment  of  the  purchase  money 
at  a  future  day,  a  court  of  equity  treats  that 
as  done  which  ought  to  have  been  done,  or 
which  the  parties  contemplate  shall  be  done, 
in  the  final  execution  and  consummation  of 
the  contract  as  specifically  executed." 

A  statement  by  the  vendee  under  an  execu- 
tory contract  of  purchase  that  he  is  the 
"owner**  of  the  insured  property  or  that  the 
property  is  "his"  will  not  affect  his  right  to 
recover  on  a  fire  insurance  policy,  even 
though  he  does  not  hold  the  legal  title  there- 
to. Ramsey  v.  Phoenix  Ins.  Co.  1  Fed.  396, 
2  Fed.  429,  17  Blatchf .  527 ;  Wainer  v.  Mil- 
ford  Mut.  F.  Ins.  Co.  153  Mass.  335,  26  N.  E. 
877,  11  I..R.A.  598;  Farmers'  Mut.  F.  Ins. 
Co  v.  Fogelman,  35  Mich.  481;  Franklin  F. 
Ins.  Co.  V.  Martin,  40  N.  J.  L.  568,  29  Am. 
Rep.  271;  Martin  v.  State  Ins.  Co.  44  N.  J. 
L.  273;  Dohn  ▼.  Farmers'  Joint-Stock  Ins. 
Co.  5  Lans.  (N.  Y.)  275;  ^Etna  F.  Ins.  Co.  v. 
Tyler,  16  Wend.  (N.  Y.)  385,  30  Am.  Dec. 
90,  affirming  12  Wend.  507;  McCulloch  v. 
Norwood,  58  N.  Y.  562 ;  Pelton  v.  Westchester 
F.  Ins.  Co.  77  N.  Y.  605,  13  Hun  23;  Acer  v. 
Merchants'  Ins.  Co.  57  Barb.  (N.  Y.j  68; 
Chase  v.  Hamilton  Mut.  Ins.  Co.  22  Barb. 
627,  reversed  on  other  grounds  in  20  N.  Y. 
52;  Lorillard  F.  Ins.  Co.  v.  McCulloch,  21 
Ohio  St.  176,  8  Am.  Rep.  52;  Lebanon  Mut. 
Ins.  Co.  V.  Erb,  112  Pa.  St.  149,  4  Atl.  8; 
Elliott  v.  Ashland  Mut.  F.  Ins.  Co.  117  Pa. 
St.  548,  12  Atl.  676,  2  Am.  St.  Rep.  703. 
Bee  also  Mott  v.  Citizens'  Ins.  Co.  69  Hun 
501,  23  N.  Y.  S.  400;  South  wick  v.  Atlantic 
F.  etc.  Ins.  Co.  133  Mass.  457. 

Tims  it  was  said  in  MtnsL  F,  Ins.  Co.  ▼. 
Tyler,  16  Wend.  (N.  Y.)  385,  30  Am.  Dec.  90, 
Ann.  CsR.  191 80. — 10. 


affirming  12  Wend.  607:  "If  they  (insur- 
ance company)  considered  it  material  that 
the  state  of  tlie  legal  title  should  be  disclosed, 
they  would  in  their  notices  to  the'  public 
specifying  the  information  required  from 
counti-y  applicants,  have  inserted  this  as  a 
necessary  part  of  that  information.  Yet  this 
is  not  required  in  any  conditions  which  I 
have  seen  except  in  the  case  of  mutual  insur- 
ance companies,  where  the  true  state  of  the 
title  is  material  to  enable  the  officers  of  tlie 
company  to  judge  of  the  security  which  the 
insured  premises  will  afford  for  the  payment 
of  the  premium  note  if  an  assessment  should 
become  necessary.  It  is  also  a  fact  of  public 
notoriety,  that  in  common  parlance  the  per- 
son who  is  in  possession  of  real  property  as 
owner  under  a  valid  and  subsisting  contract 
for  the  purchase  thereof,  whether  he  has  paid 
the  whole  of  the  purchase  money  and  gotten 
the  legal  title  or  not,  is  called  the  owner 
thereof  and  the  property  is  usually  called 
his  by  others.  In  equity  it  is  in  fact,  his; 
and  the  vendor  has  only  a  lien  thereon  for 
the  security  of  his  unpaid  purchase  money, 
and  I  am  yet  to  learn  that  the  person  who 
is  in  the  actual  possession  of  the  property 
as  the  real  owner  thereof  in  equity  and  who 
must  sustain  the  whole  loss  thereof  primarily 
in  case  of  its  destruction  by  the  perils  in- 
sured against,  cannot  insure  it  as  owner, 
unless  there  is  something  in  the  terms  of  the 
policy,  or  in  the  conditions  referred  to  there- 
in requiring  the  true  state  of  the  legal  title 
to  be  disclosed." 

Application  of  Rule. 

In  a  few  jurisdictions  it  has  been  held  that 
the  rule  that  a  vendee  in  possession  under  a 
contract  of  purchase  is  the  sole  and  uncon- 
ditional owner  of  the  premises  within  the 
meaning  of  a  fire  insurance  policy  is  not 
applicable  unless  he  has  paid  the  purchase 
price  in  full  and  is  entitled  to  a  deed.  Liver- 
pool, etc.  Ins.  Co.  v.  Hughes,  145  Ga.  716, 
89  S.  E.  817 ;  Farmers',  etc.  Ins.  Co.  v.  Curry, 
13  Bush  (Ky.)  312,  26  Am.  Rep.  194;  Hub- 
bard T.  North  Britisli,  etc.  Ins.  Co.  57  Mo. 
App.  1;  Harness  v.  National  F.  Ins.  Co.  62 
Mo.  App.  245;  Cole  v.  Niagara  F.  Ins.  Co. 
126  Mo.  App.  134,  103  S.  W.  569.  See  also 
Roberts  v.  State  Ins.  Co.  26  Mo.  App.  92; 
Barnard  v.  National  F.  Ins.  Co.  27  Mo.  App. 
26.  And  see  Tebeau  v.  Globe  F.  Ins.  Co.  271 
Mo.  626,  197  S.  W.  130   (price  fully  paid). 

But  by  the  great  weight  of  authority  the 
rule  is  equally  applicable  to  a  purchaser  un- 
der a  subsisting  contract  as  to  which  he  is 
not  in  default  though  the  purchase  price  is 
not  yet  fully  paid.  Ramsey  v.  Phoenix  Ins. 
Co.  1  Fed.  396,  2  Fed.  429,  17  Blatchf.  527; 
Arkansas  Ins.  Co.  y,  McManus,  86  Ark.  115, 
110  S.  W.  797;  Connecticut  F.  Ins.  Co.  v. 
Colorado  Leasing  Co.  50  Colo.  424,  Ann.  Cas. 
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1912  C  597,  110  Pac.  154;  Lamb  v.  Council 
Bluffs  Ins.  Co.  70  la.  238,  30  N.  W.  497; 
Pennsylvania  Ins.  Co.  v.  Dougherty,  102  Pa( 
St.  568.  And  see  generally  the  cases  cited 
supra,  in  the  subdivision  General  Rule. 

Nor  does  the  existence  of  a  vendor's  lien 
on  the  property  make  the  vendee's  title  less 
than  sole  and  unconditional  ownership.  See 
the  note  to  Planters'  Mut.  Ins.  Assoc,  v.  Ham- 
ilton, 7  Ann.  Cas.  55.  To  the  same  effect  see 
Insurance  Co.  of  North  America  v.  Pitts,  88 
Miss.  587,  9  Ann.  Cas.  54,  41  So.  5,  117  Am. 
St.  Rep.  756. 

In  Boulden  v.  Phoenix  Ins.  Co.  112  Ala. 
422,  20  So.  587,  the  action  was  on  a  fire  in- 
surance  policy  containing  the  following  con- 
dition: "If  the  interest  of  the  assured  in  the 
property  be  other  than  the  entire  uncondition- 
al and  sole  ownership  of  the  property  for  the 
use  and  benefit  of  the  assured,  or  if  the  build- 
ing stands  on  leased  ground,  or  if  the  prop- 
erty hereby  insured,  or  any  part  thereof,  is 
mortgaged  or  otherwise  encumbered,  or  if  the 
interest  of  the  assured  in  the  property  be 
not  truly  stated,  then  and  in  every  such  case 
this  policy  shall  be  void."  The  evidence  as 
to  the  ownership  was  that  the  insured  owned 
the  land  on  which  the  house  was  situated 
under  a  contract,  that  he  did  not  have  a  deed 
to  it,  and  that  there  was  one  thousand  dol- 
lars due  on  the  land.  The  court  said:  "If  it 
be  conceded  that  this  evidence  shows  that  the 
vendor  held  a  lien  on  the  land  for  one  thous- 
and dollars  of  purchase'  money,*  which,  to 
say  the  least,  is  not  clear,  the  existence  of 
such  lien  is  not  inconsistent  with  entire,  un- 
conditional, and  sole  ownership  by  the  plain- 
tiff, and  does  not  support  the  plea." 

So,  in  modifying  a  contrary  conclusion 
reached  in  the  earlier  case  of  Liberty  Ins.  Co. 
V.  Boulden,  96  Ala.  508,  11  So.  771,  it  was 
said  in  Loventhal  v.  Home  Ins.  Co.  112  Ala. 
108,  20  So.  419,  57  Am.  St.  Rep.  17,  33 
L.R.A.  258:  "The  interest  of  Mrs.  Loven- 
thal in  the  land,  was  that  of  vendee,  under 
an  executory  contract  of  purchase  holding  the 
bond  of  the  vendor  to  make  title  to  her  upon 
full  payment  of  the  purchase  money — a  por- 
tion of  which  remained  unpaid.  She  was,  and 
had  been,  for  several  years,  in  actual  posses- 
sion, under  the  contract  of  purchase,  exercis- 
ing all  the  claim  and  acts  of  ownership  of  an 
absolute  owner;  and  had,  since  the  purchase, 
erected  upon  the  land  the  house  forming  the 
subject  of  insurance.  The  last  instalment  of 
purchase  money  was  past  due.  Upon  these 
facts,  is  the  policy  void?  It  cannot  be  ques- 
tioned that  if  the  policy  had  merely  defined 
the  assured  as  the  owner  of  the  building,  with 
stipulation,  even,  that  it  should  be  void  if 
she  was  not  the  owner,  her  interest  would 
have  answered  the  stipulation  and  rendered 
the  contract  of  insurance  valid  and  binding. 
No  doubt  can  be  raised  that  such  an  interest 


constitutes  ownership  that  is  insurable.  The 
authorities  are  many,  and  all  one  way,  upon 
the  point." 

It  was  held  in  Johannes  v.  Standard  Fire 
Office,  70  Wis.  196,  35  N.  W.  298,  5  Am.  St. 
Rep.  159,  that  a  person  in  possession  of  land 
under  a  contract  of  purchase,  who  was  not  in 
default  but  had  paid  only  part  of  the  pur- 
chase money  was  the  sole  and  equitable  own- 
er and  as  such  his  title  was  sole  and  uncon- 
ditional for  all  purposes  of  insurance.  The 
court  in  that  case  intimated  that  the  rule 
would  be  otiierwise  if  the  vendee  was  in  de- 
fault. To  the  same  effect  see  Davis  v.  Pioneer 
Furniture  Co.  102  Wis.  394,  78  N.  W.  596; 
Evans  v.  Crawford  County  Farmers'  Mut.  F. 
Ins.  Co.  130  Wis.  189,  109  N.  W.  952,  118 
Am.  St.  Rep.  1009,  9  L.R.A.(N.S.)  485. 

But  in  Pelton  v  Westchester  F.  Ins.  Co.  13 
Hun  (N.  Y.)  23,  affirmed  77  N.  Y.  605,  the 
title  of  a  vendee  in  possession  imder  a  con- 
tract to  purchase  was  held  to  be  a  "sole  and 
unconditional"  ownership  though  he  was  in 
default  in  his  payments.  The  court  said: 
^'Brown's  contract  of  purchase  contained, 
among  other  things,  this  provision:  *0n  fail- 
ure to  perform  the  contract  on  the  part  of 
Brown,  the  said  Pelton  may  declare  the  con- 
tract void  and  retain  whatever  moneys  have 
been  paid  thereon.'  Brown  was  confessedly 
in  arrear  in  making  his  payments,  but  he  was 
in  possession  of  the  premises  and  had  erected 
thereon  the  building  called  for  by  the  con- 
tract which  was  the  subject  of  this  insur- 
ance. Pelton,  the  vendor,  had  not  availed 
himself  of  his  legal  right  to  declare  the  con- 
tract void.  How,  then,  did  this  affect  the 
relative  rights  of  the  parties?  This  provi- 
sion did  not,  upon  default  in  payment,  render 
the  contract  void,  but  voidable  only,  at  the 
election  of  the  vendor ;  he  having  not  so  elect- 
ed, no  change  in  the  relative  positions  affect- 
ing the  title  was  produced.  Either  party 
might  still  insist  upon  a  specific  performance. 
.  .  .  The  contract,  therefore,  as  between 
the  parties  to  it,  was  still  a  valid  and  sub- 
sisting contract,  enforceable  by  either  party 
upon  tendering  performance.  .  .  .  Brown's 
lequitable  title  to  the  premises  and  insurable 
interest  in  the  buildings  erected  thereon  had 
not  ceased  by  reason  of  the  default  .  .  . 
he  did  not  misstate  his  interest  nor  violate 
the  conditions  of  the  policy  in  not  disclosing 
that  fact." 

The  rule  that  a  vendee  in  possession  is 
regarded  as  the  sole  and  unconditional  owner 
is  not  affected  by  an  outstanding  right  of 
dower  in  the  wife  of  the  vendor.  Tebeau  v. 
Globe,  etc.  F.  Ins.  Co.  271  Mo.  626,  197  S.  W. 
130. 

In  Williams  v.  Buffalo  German  Ins.  Co.  17 
Fed.  63,  it  was  held  that  the  fact  that  the 
vendor  who  had  claimed  a  fee  simple  title 
had  in  law  only  a  life  estate  and  six-sevenths 
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of  the  remainder,  did  not  prevent  the  pur-  k  Eng.  Enc.  of  Law  ( 2d  ed. )  455.  To  be  *un- 
chaser  who  held  a  bond  for  title  from  being  conditional  and  sole'  the  interest  or  'owner- 
the  eole  and  unconditional  owner  of  the  prop-  ship'  of  the  insured  must  be  completely  veet- 
erty  within  the  meaning  of  eueh  provision  ed,  not  contingent  or  conditional,  nor  in  com- 
in  the  fire  insurance  policy.    Compare  Carver    *  mon  or  jointly  with  others,  but  of  such  nature 


V.  Ins.  Co.  69  la.  202,  28  N.  W.  565. 

Tendee  of  Personal  BropeHy, 

■ 

View  that  Vensbb  Is  Owneb. 

In  some  jurisdictions  a  vendee  in  the  poa- 
sesaion  of  personalty  under  a  contract  of  pur- 
chase is  regarded  *as  the  sole  and  uncondi- 
tional owner  thereof  within  the  conditions 
of  a  fire  insurance  policy,  though  the  legal 
title  is  retained  by  the  vendor.  Pennsylvania 
F.  Ins.  Co.  V.  Hughes,  108  Fed.  497,  47  C.  C. 
A.  459;  Pheniz  Ins.  Co.  v.  Billiard,  59  Fla. 
590,  52  So.  799,  138  Am.  St.  Rep.  171;  Scott- 
ish Union,  etc.  Ins.  Co.  v.  Strain,  70  S.  W. 
274,  24  Ky.  L.  Rep.  958 ;  Lancaster  v.  South- 
em  Ins.  Co.  153  N.  C.  285,  69  S.  E.  214,  138 
Am.  St.  Rep.  665;  Bush  v.  Hartford  F.  Ins. 
Co.  222  Pa.  St.  419,  71  Atl.  916;  Manhattan 
Ins.  Co.  V.  Barker,  7  Heisk.  (Tenn.)  503; 
Light  V.  Greenwich  Ins.  Co.  105  Tenn.  480, 
5B  S.  W.  851 ;  Hanover  F.  Ins.  Co.  v.  Shrader, 
11  Tex.  Civ.  App.  255,  31  S.  W.  1100,  82  S. 
W.   344. 

In  support  of  that  view  it  was  said  In 
Phenix  Ins.  Co.  v.  Hilliard,  59  Fla.  590,  52 
So.  799,  138  Am.  St.  Rep.  171:  ''Where  a 
purchaser  of  personal  property  takes  posses- 
sion of  it,  but  the  title  remains  in  the  vendor 
till  the  purchase  price  is  paid  in  full  the  ven- 
dee in  possession  has  an  insurable  interest 
in  the  property  even  though  he  has  not  fully 
paid  for  it.  Reed  v.  Williamsburg  City  F. 
Ins.  Co.  74  Me.  537.  But  under  the  terms 
of  the  policy  the  insured  must  have  the  'un- 
<:onditional  and  sole  ownership'  of  the  prop- 
erty. The  interest  of  a  purchaser  of  prop- 
erty, which  he  has  unqualifiedly  agreed  to 
buy  and  which  the  former  owner  has  abso* 
lutely  contracted  to  sell  to  him  upon  definite 
terms,  is  the  sole  and  unconditional  owner- 
ship within  the  true  meaning  of  the  ordinary 
-clause  upon  that  subject  in  insurance  poli- 
cies, because  the  vendor  may  compel  the  ven- 
dee to  pay  for  the  property  and  to  suffer  any 
loss  that  occurs.  ...  A  conditional  sals 
of  personal  property  by  which  the  vendee 
-takes  possession  of  the  property  with  an  un- 
conditional promise  to  pay  for  it,  but  the 
vendor  retains  the  title  till  payment  in  full 
-of  the  purchase  price  is  made,  confers  upon 
the  vendor  the  absolute  right  of  the  purchase 
price,  and  imposes  upon  the  vendee  the  un- 
conditional obligation  to  pay  the  purchase 
^rioe,  and  also  casts  upon  the  vendee  all  the 
risks  of  loss  incident  to  the  full  and  com- 
plete ownership  of  the  property,  unless  other- 
wise specifically  provided  by  contract.    6  Am. 


that  the  insured  must  alone  sustain  the  entire 
loss  if  the  property  is  destroyed;  and  this 
is  so  whether  the  title  is  legal  or  equitable. 
Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130, 
38  Atl.  29,  63  Am.  St.  Rep.  499.  By  fair 
construction  and  intendment  the  'uncondi- 
tional and  sole  ownership'  of  pr<^erty  for 
the  purposes  of  insurance  is  in  those  upon 
whom  the  loss  insured  against  would  certain- 
ly fall,  not  as  a  matter  of  mere  contract  obli- 
gation, but  as  the  result  of  real  bona  fide 
rights  in  the  property  insured." 

So  it  was  said  in  Lancaster  v.  Southern 
Ins.  Co.  153  N.  C.  285,  69  S.  E.  214,  138  Am. 
St.  Rep.  665:  "We  have  held  in  this  state, 
that  when  one  is  in  possession  of  land  under 
a  binding  contract  of  purchase,  having  given 
his  notes  for  the  purchase  money,  he  is  to  be 
considered  as  the  'sole  and  undivided  owner' 
within  the  meaning  of  this  stipulation  in  a 
contract  of  insurance,  a  position  declared 
and  sustained  in  a  forcible  opinion  by  Asso- 
ciate Justice  Brown  in  the  recent  case  of 
Jordan  v.  Hanover  F.  Ins.  Co.  151  N.  C.  341, 
66  S.  E.  206.  The  same  principle  is  discussed 
by  Associate  Justice  Manning  in  the  learned 
and  valuable  opinion  of  Modlin  v.  Atlantic 
F.  Ins.  Co.  151  N.  C.  36-40,  66  S.  E.  605. 
This  ruling  is  properly  placed  on  the  well- 
recognized  principle  that  equity  will  treat 
that  as  done  which  the  parties  are  under  a 
binding  agreem^it  to  do,  and  in  reference  to 
insurance  contracts,  on  the  further  prin- 
ciple that  the  loss  in  such  cases,  when  the 
property  is  destroyed  by  fire,  falls  on  the 
purchaser.  He  still  owes  the  amount  due  on 
his  notes.  Sutton  v.  Davis,  143  N.  C.  474, 
55  S.  E.  844.  And  while  it  is  usually  held 
that  the  principle  referred  to  does  not  pre- 
vail in  the  case  of  personal  property,  where 
the  title  is  withheld  on  the  payment  of  the 
purchase  money,  this  distinction  as  to  per- 
sonalty should  not  prevail  in  this  state  on  the 
precise  facts  disclosed  in  the  record.  It  was 
originally  held,  in  the  case  of  these  condi- 
tional sales  of  personal  property,  that  if  the 
property  was  destroyed  by  fire  or  other  ad- 
ventitious cause,  that  the  loss  must  fall  on 
the  vendor  who  has  retained  the  title  in  him- 
self, and  this  position  still  obtains  in  many 
of  the  states.  Tiffany  on  Sales,  p.  91.  In 
North  Carolina,  however,  it  is  e8tiU>lished  in 
a  case  like  the  present,  that  when  a  bargainor 
sells  goods,  taking  notes  for  the  purchase 
price,  retaining  the  title  as  security  for  the 
purchase  money,  and  delivers  possession,  that 
if  the  goods  are  destroyed  by  fire,  the  obli- 
gation to  pay  t!ie  notes  is  absolute  and  the 
loss  must  fall  on  the  vendee.    Tufts  v.  Triffin, 
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107  N.  C.  47,  12  S.  E.  68,  22  Am.  St.  Rep. 
863,  10  L.R.A.  526.  From  this  we  think  it 
follows  that,  by  analogy  to  the  position  ob- 
taining in  case  of  real  estate,  that  the  vendee 
ynder  the  fact  existent  here,  is  the  uncondi-  * 
tional  and  sole  owner  of  the  goods,  within  the 
meaning  of  the  contract  and  there  has  been 
no  breach  of  same  in  this  respect."  Compare 
Cuthbertson  v.  North  Carolina  Home  Ins.  Co. 
96  N.  C.  480,  2  S.  E.  268. 

Vnsw  THAT  Vendee  Is  Not  Owiveb. 

In  some  jurisdictions  it  is  held  that  a  per- 
son holding  personal  property  as  a  vendee 
under  an  executory  contract  of  purcliase  by 
which  the  vendor  retains  the  legal  title  is  not 
the  sole  ajid  unconditional  owner  thereof 
within  the  meaning  of  a  policy  of  fire  insur- 
ance. Phoenix  Ins.  Co.  v.  Public  Parks 
Amusement  Co.  63  Ark.  187,  37  S.  W.  959; 
Hartford  F.  Ins.  Co.  v.  Enoch,'  72  Ark.  47, 
77  S.  W.  899;  Dumas  v.  Northwestern  Nat. 
Ins.  Co.  12  App.  Cas.  (D.  C.)  245,  40  L.R.A. 
358;  Westchester  F.  Ins.  Co.  v.  Weaver,  70 
Md.  530,  17  Atl.  401,  18  Atl.  1034,  5  L.R.A. 
478;  Lashier  v.  Northwestern  Nat.  Ins.  Co. 
67  How.  Pr.  (N.  Y.)  222,  reversing  55  How. 
Pr.  324;  Lasher  v.  St.  Joseph  F.  etc.  Ins.  Co. 
86  N.  Y.  423 ;  Dow  v.  National  Assur.  Co.  26 
R.  I.  379,  58  Atl.  999,  67  L..R.A.  479,  106  Am. 
St.  Rep.  728;  Mc Williams  v.  Cascade  F.  etc. 
Ins.  Co.  7  Wash.  48,  34  Pac.  140. 

Thus  it  was  said  in  Phoenix  Ins.  Co.  v.  Pub- 
lic Parks  Amusement  Co.  63  Ark.  187,  37  S. 
W.  959:  "The  appellant  denies  the  right  of 
appellees  to  recover  on  the  policy  sued  on  for 
the  reason,  among  others,  that  the  Public 
Parks  Amusement  Company  was  not  the  sole 
and  unconditional  owner  of  all  the  property 
insured  at  the  time  of  the  execution  of  the 
policy,  and  when  the  fire  occurred.  It  bases 
this  contention  on  that  part  of  the  policy 
which  provides  that  'if  the  interest  of  the 
assured  on  the  property  be  other  than  an 
unconditional,  exclusive  ownership,  .  .  . 
or  if  any  other  person  or  persons  have  any 
interest  whatever  in  the  property  described, 
whether  it  be  real  estate  or  personal  property, 
.  .  .  or  if  there  be  a  mortgage  or  other 
incumbrance  thereon,  building,  or  contents, 
or  any  part  thereof,  whether  inquired  about 
or  not,  it  must  be  so  notified  to  the  company, 
and  be  so  expressed  in  the  written  part  of  this 
policy,  otherwise  the  policy  shall  be  void;' 
and  upon  the  fact  that  a  part  of  the  property 
insured  and  destroyed  by  fire  was  held  by  the 
company,  which  is  appellee,  under  a  ccmtract 
of  conditional  sale,  by  the  terms  of  which  it 
was  stipulated  that  the  title  to  the  same 
should  remain  in  the  seller  until  the  pur- 
chase money  should  be  fully  paid,  and  the 
fact  that  the  price  paid  therefor  was  not  fully 
paid  at  the  time  of  the  insurance,  or  when 
the  fire  occurred.     TTie  object  of  the  stipu- 


lation of  the  policy  relied  on  'is  to  protect 
the  company  against  taking  risks  on  property 
for  an  amount  disproportionate  to  the  value 
of  the  interest  of  the  insured,  on  which  tbe 
company  relies  to  a  great  extent  as  an  incen- 
tive to  use  all  reasonable  precautions  to  avoid 
the  destruction  of  the  property.'  This  being 
its  purpose,  it  is  reasonable  and  valid;  and, 
as  the  policy  does  not  show  that  the  Public 
Parks  Amusement  Company  did  not  have  any 
interest  in  the  property  insured  except  the 
exclusive  and  unconditional  ownership,  the 
truth  of  it  is  a  condition  precedent  upon 
which  the  right  of  the  ass'ured  to  recover  de- 
pends. By  accepting  the  policy  with  the  con- 
dition in  it  without  qualification,  it  affirmed 
that  its  interest  in  the  property  insured  was 
an  unconditional  and  exclusive  ownership,  and 
no  other  person  had  any  interest  in  it.  If 
tiiis  was  not  true,  the  policy  is  void.  The 
question  in  this  case  *was,  not  whether  the 
assured  had  an  insurable  interest  in  the 
property,  but  whether  that  interest  was  sole, 
unconditional,  and  entire.'  The  evidence  ad- 
duced at  the  trial  tended  to  prove  that  a 
part  of  the  property  insured  and  destroyed 
was  held  under  the  terms  of  a  sale  by  which 
title  was  reserved  in  the  seller  until  the 
purchase  price  should  be  fully  paid,  and  that 
it  never  had  been  paid.  If  this  be  true,  the 
assured  did  not  have  the  unconditional  and 
exclusive  ownership  of  the  property,  and  the 
policy  is  void.  The  fact  that  the  vendor  in- 
stituted an  action  against  the  Public  Parks 
Amusement  Company  to  recover  the  posses- 
sion of  it,  and  that  the  defendant  in  the  case 
had  given  bond  to  retain  possession  of  the 
property,  and  was  in  possession  at  the  time 
it  was  barred,  and  that  the  vendor  could  not 
recover  without  returning  a  part  or  all  the 
purchase  money  paid,  did  not  convert  the 
interest  of  the  defendant  company  into  an 
unconditional  and  exclusive  ownership.  The 
Public  Parks  Amusement  Company  still  held 
the  property  conditionally." 


TOUHT 

V. 
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InJanotloBa  —  AKainat  Ezeeatioii.  8al« 
—  Parties. 

The  judgment  creditor  is  not  a  necessary 
party  in  an  action  to  enjoin  a  sheriff  from 
selling  the  property  of  a  third  person  /nder 
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execution  iwued  on  a  judgment  in  an 
action  to  which  such  third  person  was  not  & 
party. 

[See  note  at  end  of  this  case.] 

Biskt  to  ReUef. 

An  action  can  be  maintained  by  the  owner 
of  real  property  to  enjoin  its  sale  under  an 
execution  issued  on  a  judgment  against  an- 
other person  in  an  action  to  which  the  owner 
of  the  property  was  not  a  party. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  I>istrictCk>urt,  Cowley  county: 
SwASTS,  Judge. 

Action  by  Oral  R.  Yount»  plaintiff,  against 
L.  W.  Hoover,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affikmsd. 

C.  T.  Atkinson  for  appellant. 
L.  C  Brown  for  appellee. 

[752]  Marshall,  J. — ^This  is  an  action  to 
enjoin  the  sheriff  of  Cowley  county,  Kansas, 
from  selling  real  property  under  an  execu- 
tion. Judgment  was  rendered  for  the  plain- 
tiff.   The  defendant  appeals. 

The  petition,  omitting  formal  parts,  al- 
leges: 

''That  in  a  certain  actica  pending  in  the 
Justice  Court  of  D.  D.  Light,  a  Justice  of  the 
Peace  in  and  for  Bolton  Township,  Cowley 
County,  Kansas,  wherein  C.  £•  Cummins  was 
plaintiff  and  Louisa  F.  Yount  was  defendant, 
the  said  plaintiff  recovered  judgment  against 
said  defendant,  Louisa  F.  Yount,  and  the 
same  was  abstracted  to  this  court  by  the 
plaintiff.  That  said  plaintiff  caused  an  exe- 
cution to  be  issued  on  said  judgment  and 
the  same  was  placed  in  the  hands  of  the  de- 
fendant, and  said  defendant  levied  said  execu- 
tion on  the  east  half  of  the  southeast  quarter 
of  section  three  (3),  in  Township  Thirty-four 
(34),  Range  Three  (3)  [753]  East,  in  Cow- 
ley (3oiuity,  Kansas,  and  has  advertised  said 
premises  for  sale  and  is  about  to  sell  the 
same  aa  the  property  of  the  said  Louisa  F. 
Yount. 

'That  this  plaintiff  is  the  owner  in  fee 
simple  of  the  above  mentioned  and  described 
premises,  and  was  such  owner  long  prior  to 
the  commencement  of  the  suit  upon  which 
said  execution  is  based  and  under  and  by  vir- 
tue of  which  said  defendant  is  about  to  sell 
said  premises. 

"That  by  reason  of  the  psemises,  the  plain- 
tiff will  be  disturbed  in  the  peaceable  pos- 
session and  occupancy  of  said  premises,  and 
that  by  a  sale  of  said  premises  he  will  fur- 
ther suffer  irreparable  injury  and  damage, 
for  which  he  has  no  adequate  remedy  at  law, 
and  the  sale  of  said  premises  under  said  ex- 
ecution will  incumber  the  title  to  said  real 
estate." 


The  defendant  filed  a  general  demurrer, 
which  was  overruled.  Judgment  was  ren- 
dered for  the  plaintiff  on  the  demurrer. 

(1)  The  defendant  contends  that  the  de- 
murrer should  have  been  sustained  because 
the  judgment  creditor  was  not  a  party  to  the 
suit. 

"A  final  injuncion  will  not  be  granted  until 
all  the  parties  whose  legal  rights  are  to  be 
directly  affected  by  it  are  made  parties  to 
the  action."  (State  v.  Anderson,  5  Kan.  00, 
syl.  t  1;  Gilmore  v.  Fox,  10  Kan.  509,  512; 
Hays  v.  Hill,  17  Kan.  360;  Voss  v.  Union 
School  Dist.  No.  11,  18  Kan.  467,  471;  Car- 
penter v.  Hindman,  32  Kan.  601,  607,  5  Pac 
165;  Atchison,  etc.  R.  Co.  v.  Wilhelm,  33 
Kan.  20G,  6  Pac.  273;  McCarthy  v.  Mar^, 
41  Kan.  17,  20  Pac.  479;  Anthony  v.  State, 
49  Kan.  246,  30  Pac.  488;  Union  Terminal 
R.  Co.  V.  Railroad  Com'rs,  52  Kan.  680,  35 
Pac.  224;  Jeffries-BaSom  v.  Nation,  63  Kan.. 
247,  65  Pac.  226;  Shearer  v.  Murphy,  63  Kan. 
537,  66  Pac.  240.) 

In  a  suit  to  enjoin  the  state  treasurer  from 
paying  over  the  proceeds  of  the  sale  of  land 
granted  to  railroad  companies,  the  companies 
are  necessary  parties.  (State  v.  Anderson, 
supra.)  The  city  of  Emporia  is  a  necessary 
party  in  an  action  to  enjoin  the  county  clerk 
and  the  county  treasurer  from  collecting 
[754]  an  improvement  tax  levied  by  the  city. 
(Gilmore  v.  Fox,  supra.)  A  school  district 
is  a  necessary  party  in  an  action  to  enjoin 
a  county  treasurer  from  collecting  a  tax  lev- 
ied to  pay  interest  on  certain  bonds  of  the 
district  and  to  create  a  sinking  fund  for  the 
payment  of  the  bond  (Hays  v.  Hill,  supra), 
or  to  enjoin  the  collection  of  school  taxes 
(Voss  V.  School  Dist.  supra),  or  to  enjoin 
the  collection  of  a  library  tax  ( Atchison,  etc. 
R.  Co.  V.  Wilhelm,  supra).  In  an  action  to 
enjoin  the  collection  of  a  tax  levied  to  pay 
interest  on  refunding  county  bonds,  the  hold- 
ers of  the  bonds  are  the  real  parties  in  in- 
terest and  are  proper  parties.  (Carpenter  v. 
Hindman,  supra.)  An  action  to  enjoin  the 
collection  of  a  tax  levied  to  pay  interest  on 
citv  bonds  and  to  have  the  bonds  declared 
null  and  void,  cannot  be  maintained  without 
making  the  bondholders  parties.  (Anthony  v. 
State,  supra.)  The  board  of  county  commis- 
sioners is  a  necessary  party  in  an  action  to 
enjoin  the  collection  of  a  tax  warrant  ( Jef- 
fries-BaSom  V.  Nation,  supra) ;  and  in  an 
action  to  enjoin  the  collection  of  taxes  due 
the  county  or  the  political  subdivisions  of 
which  the  county  is  the  representative  in 
matters  of  tax  collection  ( Shearer  v.  Mur- 
phy, supra).  The  holder  of  a  claim  assumed 
by  the  state  under  chapter  180  of  the  I^ws 
of  1887  (see  Gen.  Stat.  1909,  §  86996)  is  a 
necessary  party  in  an  action  to  enjoin  the 
state  auditor  from  issuing  a  certificate  of  in- 
debtedness to  the  holder  under  that.  act. 
(McCarthy  v.  Marsh,  supra.)     Tlie  board  of 
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railroad  commisBioners  granted  to  one  rail- 
I'oad  the  right  to  cross  two  other  railroads. 
The  two  railroads  afterwards  made  an  ap- 
plication for  a  rehearing  by  the  board.  The 
first  road  sought  to  enjoin  the  board  from 
/'  rehearing  the  matter.  It.  was  held  that  the 
roads  desiring  the  rehearing  were  necessary 
parties.  (Union  Terminal  R.  Co.  v.  Railroad 
Com'rs,  supra.) 

,The  above  are  illustrations  of  the  principle 
relied  on  by  the  defendant  in  this  action. 
Does  this  principle  apply  [755]  in  the  present 
case?  What  legal  right  has  the  judgm^it 
creditor  in  the  real  property  levied  on,  that 
will  be  directly  affected  by  this  action?  He 
does  not  own  the  land  or  any  part  thereof, 
nor  have  any  interest  therein  or  any  lien 
thereon,  nor  has  he  any  right,  under  the  peti- 
tion, to  have  execution  levied  on  this  land. 

When  the  defendant  levied  the  execution  in 
Jiis  hands  on  the  property  of  a  third  person, 
he  became  liable  to  the  owner  of  the  property 
in  such  action  as  might  be  brought  to  protect 
that  owner's  rights.  (Cook  v.  Higgins,  66 
Kan.  762,  71  Pac.  259.  See  also  35  Cyc. 
1652. ) 

"In  an  action  against  a  sheriff  for  the  re- 
covery of  property  taken  under  an  execution 
and  replevied  by  the  plaintiff  in  such  action, 
the  sheriff  is  not  onlv  the  actual  but  the  real 
party  defendant  where  the  judgment-creditor 
makes  no  application  to  be  made  defendant 
and  is  not  substituted  as  the  defendant." 
(Hoisington  v.  Brakey,  31  Kan.  660,  syl.  H  1, 
3  Pac.  353.  See  also  Frankhouser  v.  Cannon, 
50  Kan.  621,  622,  32  Pac.  379,  and  McDowell 
V.  Gibson,  58  Kan.  607,  610,  50  Pac.  870.) 

"In  a  suit  against  a  sheriff  to  enjoin  hizn, 
as  such  officer,  from  selling  real  estate  upon 
which  he  has  levied  an  execution  issued  on 
a  money  judgment,  the  judgment  creditor  is 
a  proper,  but  not  a  necessary,  party  defend- 
ant. The  sheriff,  in  such  a  case,  may  make 
all  defenses  which  he  and  the  judgment  cred- 
itor could  make,  either  jointly  or  severally." 
(Bamett  v.  Schad,  73  Kan.  414,  syl.  ^  2,  85 
Pac.  411,  91  Pac.  689.  See  also  McGill  v. 
Sutton,  67  Kan.  234,  72  Pac.  853.) 

Incidentally,  we  may  say  that  by  demurrer 
is  not  the  proper  way  to  present  a  defect  of 
parties  under  the  code  of  civil  procedure  as 
it  now  stands.  That  is  not  one  of  the  reasons 
for  which  a  demurrer  may  be  filed.  (Civ. 
Code,  §  93.) 

(2)  The  defendant  next  contends  that  an 
injunction  ought  not  to  be  allowed  where  the 
party  has  a  plain  and  adequate  remedy  by  the 
ordinary  course  of  procedure,  and  cites  Shel- 
den  V.  Hotter,  decided  by  the  [756]  court 
of  appeals  of  this  state,  and  published  in  53 
Pac.  SO,  where  that  court  said: 

"Our  supreme  court  has  frequently  said 
that  an  injunction  ought  not  to  be  allowed 
where  the  party  has  a  plain  and  adequate 


remedy  by  the  ordinary  course  of  procedure. 
If  the  order  of  sale  was  issued  without  au- 
thority of  law,  the  district  judge  had  abun- 
dant authority  to  direct  that  the  writ  be 
quashed.  The  district  court  had  perfect  con- 
trol of  the  order  of  sale  issued  by  it.  If  the 
facts  upon  the  hearing  required  the  court  to 
quash  the  writ,  and  it  refused,  a  proceeding 
in  error  afforded  an  adequate  remedy  for  the 
plaintiff.  So  that,  measured  by  the  former 
adjudications  of  the  supreme  court,  the  court 
rightfully  refused  the  injunction  for  this  rea- 
son."    (p.  90.) 

In  Shelden  v.  Motter  the  action  was  to  en- 
join the  sheriff  from  selling  under  an  order 
of  sale,  while  in  the  case  at  bar  the  action 
is  to  enjoin  the  sheriff  from  selling  under  an 
execution.  There  is  a  difference  between  the 
writs.  One  orders  the  sale  of  specific  prop- 
erty; the  other  authorizes,  first,  the  sale  of 
goods  and  chattels,  and  second,  of  lands  and 
tenements.  This  court,  in  Gale  Mfg.  Co.  v. 
Sleeper,  70  Kan.  806,  79  Pac.  648,  said: 
"The  privilege  of  one  whose  real  property  is 
levied  upon  under  an  execution  against  anoth- 
er to  make  a  motion  in  the  case  in  which  the 
execution  was  issued  to  release  the  property 
from  such  levy  does  not  afford  him  such  an 
adequate  remedy  at  law  as  to  cut  off  any 
right  he  would  otherwise  have  to  maintain 
injunction  against  the  sale  of  the  property." 
(Syl.) 

In  this  state  actions  have  been  maintained 
to  enjoin  the  sale  of  property  under  execu- 
tions, where  the  property  levied  on  was  not 
subject  to  sale  to  satisfy  the  judgments  on 
which  the  executions  were  issued.  (Plumb 
V.  Bay,  18  Kan.  416;  Allen  v.  Dodson,  39 
Kan.  220,  17  Pac.  667;  Ryan  v.  Parris,  48 
Kan.  765,  30  Pac.  172;  Bowling  v.  Garrett, 
49  Kan.  604,  523,  31  Pac.  135;  Ard  v.  Pratt, 
61  Kan.  775,  60  Pac.  1048;  McGill  v.  Sutton, 

67  Kan.  234,  72  Pac.  853;  Overton  ▼.  Warner, 

68  Kan.  96,  98,  74  Pac.  651 ;  Gale  v.  Sleeper, 
[767]  supra;  O'Neil  v.  Eppler,  90  Kan.  314, 
133  Pac.  705;  King  v.  Wilson,  95  Kan.  390, 
148  Pac.  752.)  This  does  not  dispose  of  the 
case.  In  Stark  v.  Chitwood,  6  Kan.  141,  this 
court  said: 

''When  a  levy  is  made  upon  real  estate,  and 
it  appears  that  the  owner  thereof  is  not  a 
party  to  nor  interested  in  the  judgment  in 
pursuance  of  or  under  which  such  levy  is  so 
made,  such  levy  casts  no  cloud  upon  the  title 
of  such  owner."     (Syl.  ^  3.) 

Stark  V.  Chitwood  was  an  action  to  recover 
damages  for  slander  of  title.  The  court  did 
not  say  that  an  injunction  could  not  be  pros- 
ecuted  or  that  an  action  to  quiet  title  could 
not  be  maintained.  But  in  Douglass  v.  Nu- 
zum,  16  Kan.  515,  an  action  to  quiet  title, 
this  court  said: 

**Would  equity  interfere  upon  the  mere 
allegation    that   defendant   had    an    adverse 
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claim,  investigate  its  nature,  and  determine 
as  to  its  sufficiency?  Clearly  not.  Only 
when  it  appeared  that  there  was  a  cloud  up- 
on the  title,  would  the  chancellor  act.  If 
the  adverse  claim  was  based  upon  proceedings 
of  record,  void  upon  the  face,  and  such  as  by 
no  lapse  of  time  or  change  of  condition  could 
become  otherwise  than  thus  void,  there  was 
no  cause  for  equitable  interference.  There 
muBt  be  something  to  'cast  doubt  or  suspicion 
upon  the  title,  or  seriously  embarrass  the 
owner,  either  in  maintaining  his  rights,  or  in 
disposing  of  his  property.'  A  deed  from  one 
who  has  no  shadow  of  title  casts  no  cloud." 
(p.  519.) 

These  declarations  of  this  court  are  sup- 
ported by  numerous  decisions  from  other 
states,  but  there  are  many  to  the  contrary. 
Without  attempting  to  say  what  is  a  cloud 
on  title,  or  whether  or  not  an  action  will  lie 
to  quiet  title  as  to  the  one  holding  under  a 
sheriff's  deed,  which  conveyed  no  title  as 
against  the  owner  of  property,  can  this  ac- 
tion be  maintained  under  the  circumstances 
disclosed  in  the  plaintiff's  petition?  17  Cyc. 
1174  and  most  of  the  authorities  there  cited 
say  no,  but  some  say  it  can  be  done. 

[758]  Iif  Bishop  v.  Moorman  98  Ind.  1,  49 
Am.  Rep.  731,  the  supreme  court  of  Indiana 
said: 

"it  is  perfectly  clear  that  the  appellant's 
land  cannot  be  sold  to  pay  somebody  else's 
debt,  but  it  does  not  follow  from  this  that  he 
has  no  right  to  enjoin  the  sheriff  from  selling 
his  land.  There  can  be  but  little,  if  indeed 
any,  doubt  at  all,  that  under  our  decisions  a 
CA»e  is  made  for  an  injunction,  for  they 
uniformly  hold  that  a  land-owner  may  re- 
strain an  officer  from  doing,  under  color  of 
official  authority,  an  act  that  may  injure  the 
marketable  value  of  his  title  by  clouding  it. 
.  .  .  The  sale  of  land  under  color  of  ju- 
dicial process  is  more  than  a  mere  fugitive 
trespass;  it  is  the  assertion  of  a  permanent 
right  to  the  land  and  a  full  denial  of  the 
owner's  title,  and  the  rule  is,  that  where 
there  is  an  assertion  of  a  permanent  right 
to  land  the  owner  may  maintain  an  injunc- 
tion if  the  right  asserted  is  unfounded. 
.  .  .  An  assertion  of  a  right  to  seize  land, 
when  made  under  color  of  official  authority, 
clouds  title,  and  it  has  always  been  a  well 
recognized  equity  doctrine  that  injunction 
will  lie  to  prevent  clouds  from  being  cast 
upon  an  owner's  title.  It  is  true  that  there 
are  decisions  of  other  courts  holding  that 
where  the  act,  though  done  under  color  of 
autiiority,  is  void,  no  cloud  is  created,  and, 
therefore,  injunction  will  not  lie:  but  the 
theory  of  our  cases  has  always  been  that  a 
void  act,  when  done  under  apparent  le<;al 
authority,  does  cloud  title.  This  rule  is  sup- 
ported by  weighty  authority,  and  is  a  rea- 
sonable one.     It  cannot  be  doubted  that  a 
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man's  title  is,  as  to  its  marketable  value, 
injured  by  the  deed  of  a  sheriff  conveying  it 
to  some  one  else,  and  a  man  having  a  title 
is  entitled  to  it  in  all  its  vigor  and  value. 
No  reason  in  law  or  morals  can  be  found 
that  will  justly  support  the  position  of  one 
who  resists  an  injunction,  where  he  concedes 
he  is  acting  under  color  of  authority,  but  in 
fact  has  none,  and  is  using  that  authority  to 
seize  and  sell  without  right,  or  the  semblance 
of  justification,  the  land  of  another.  No  one, 
we  suppose,  doubts  that  a  property  owner 
may  quiet  his  title  against  an  apparent 
claim,  though  it  be  never  so  empty,  and  if 
he  may  do  this,  surely  he  may  by  injunction 
prevent  that  apparent  claim  from  clouding 
his  title,  without  delaying  until  it  has  as- 
sumed that  shape."     (pp.  2,  3.) 

[759]  Among  the  authorities  supporting 
the  Indiana  supreme  court,  besides  other  de- 
cisions from  that  court,  are:  Bell  v.  Mur- 
ray, 18  Colo.  App.  217,  67  Pac.  488;  Irwin 
V.  Beggs,  24  Colo.  App.  158,  132  Pac.  386; 
Key  City  Gaslight  Co.  v.  Munsell,  19  la. 
305;  Moore  v.  Kleppish,  104  la.  319,  73  N. 
W.  830;  Gay  v.  Chambers,  37  Pa.  Super.  Ct. 
41;  Pettit  v.  Shepherd,  6  Paige  (N.  Y.)  493, 
28  Am.  Dec.  437,  and  note;  Carrel  v.  Meek, 
155  Mo.  App.  337,  340,  137  S.  W.  19,  and 
other  decisions  from  that  court;  Cline  Piano 
Co.  V.  Sherwood,  57  Wash.  239,  106  Pac.  742. 

One  of  the  leading  law  writers,  criticizing 
the  doctrine  that  an  injunction  will  not  lie 
where  the  instrument  or  proceeding  com- 
plained of  is  void  on  its  face,  says: 

"While  this  doctrine  may  be  settled  by  the 
weight  of  authority,  I  must  express  the  opin- 
ion that  it  often  operates  to  produce  a  denial 
of  justice.  It  leads  to  the  strange  scene,  al- 
most daily  in  the  courts,  of  defendants  urging 
that  the  instruments  under  which  they  claim 
are  void,  tvnd  therefore  thai  they  ought  to 
he  permitted  to  stand  unmolested,  and  of 
judges  deciding  that  the  court  cannot  inter- 
fere, because  the  deed  or  instrument  ia  void, 
while  from  a  business  point  of  view  every 
intelligent  person  knows  that  the  instrument 
is  a  serious  injury  to  the  plaintiff's  title, 
greatly  depreciating  its  market  value,  and 
the  judge  himself  who  repeats  the  rule  would 
neither  buy  the  property  while  thus  affected 
nor  loan  a  dollar  upon  its  security.  This 
doctrine  is,  in  truth,  based  upon  mere  verbal 
logic,  rather  than  upon  considerations  of 
justice  and  expediency."  (4  Pomeroy's  Eq- 
uity Jurisprudence,  3d  ed.  §  3399.  See  also 
notes,  62  Am.  Dec.  523,  and  30  L.R.A.  107- 
112.) 

There  are  numerous  other  authorities 
'holding  that  to  prevent  a  cloud  upon  the 
title,  equity  will  sometimes  enjoin  a  sale  of 
lands  upon  execution.  (17  Cyc.  1173;  5 
R.  C.  L.  662;  16  Am.  k  Eng.  Enc.  of  Law 
(2d  ed.)  408.) 
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This  court,  in  DouglaM  v,  Nuzum,  16  KaA. 
515,  quoting  from  Ward  v.  Dewey,  16  N.  Y. 
519,  522,  said: 

''  'The  rule  is  well  settled  that  when  a  de- 
fect appears  [760]  upon  the  face  of  the  record 
through  which  the  opposite  party  can  alone 
claim  title,  there  is  not  such  a  cloud  upon 
the  title  as  to  call  for  the  exercise  of  the 
equitable  powers  of  the  court  to  remove  it. 
.  .  .  But  when  such  claim  appears  to  be 
valid  upon  the  face  of  the  record,  and  the 
defect  can  only  be  made  to  appear  by  ex- 
trinsic evidence,  particularly  if  that  evidence 
depends  upon  oral  testimony  to  establish  it, 
it  presents  a  case  for  invoking  the  aid  of  a 
court  of  equity  to  remove  it  as  a  cloud  upon 
the  title."*     (p.  619.) 

In  that  case  it  might  have  been  properly 
added,  ''or  to  prevent  that  which  would  be  a 
cloud  on  the  title." 

''Would  the  owner  of  the  property,  in  an 
action  of  ejectment  brought  by  the  adverse 
party,  founded  upon  the  deed,  be  required  to 
offer  evidence  to  defeat  a  recovery?  If  such 
proof  would  be  necessary,  the  cloud  would 
exist;  if  the  proof  would  be  unnecessary,  no 
shade  would  be  cast  by  the  presence  of  the 
deed."  (6  A.  &  £.  £nc.  of  Law  (2d  ed.) 
150.) 

(See  also  Notes,  28  Am.  St.  Rep.  33;  45 
Am.  St.  Rep.  373;  51  Am.  St.  Rep.  23;  64 
Am.  St.  Rep.  305.) 

If  the  levy  of  the  execution  in  this  case 
proceeds  to  sale  and  a  sheriff's  deed  is  ex- 
ecuted and  the  grantee  therein  brings  an 
action  in  ejectment,  and  traces  title  to  the 
judgment  debtor,  then  the  plaintiff  in  this 
case  must  introduce  evidence  to  show  title 
in  himself.  The  sheriff's  deed  would  then  be 
a  cloud  on  the  plaintiff's  title.  He  would 
have  a  right  to  an  action  to  quiet  his  title 
under  Douglass  v.  Nuzum,  supra,  and  it 
necessarily  follows  that  he  would  have  a  right 
to  an  injunction  to  prevent  the  sale  being 
made. 

If  the  plaintiff's  petition  does  not  state  a 
cause  of  action,  it  is  because  he  can  not  main- 
tain the  action  for  the  reason  that  the 
sheriff's  deed  would  not  be  a  cloud  on  the 
plaintiff's  title,  and  for  the  same  reason  he 
could  not  maintain  an  action  to  quiet  title 
against  that  deed.  He  must  wait  until  an 
ejectment  action  is  commenced  against  him. 
In  the  meantime,  he  cannot  advantageously 
sell  or  mortgage  the  property.  He  [761]  must 
wait  until  his  adversary  attacks  him  or 
until  the  statute  of  limitations  has  run 
against  the  ejectment  action.  This  is  not 
good  sense.  It  is  not  good  reason.  It  is  not 
the  law  in  this  state.  The  petition  statea  a 
cause  of  action. 

The  judgment  is  affirmed. 
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13.  Execution    Issued    by    Unauthor- 

ized Person,  251. 

14.  Preliminary  Proceeding  Not  War- 

ranting Issue  of  Execution,  252. 

15.  Death  of  Judgment  Plaintiff  be- 

fore Issuance  of  Execution,  253. 

16.  Joinder  of  Several  Defendants  in 

Execution,  253. 

17.  Satisfaction  of  Judgment,  254. 
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18.  Set-off   against    Execution    Debt, 

257. 

19.  Execution  Issued  in  Violation  of 

Agreement,   259. 

20.  Tender  of  Amount  Due,   259. 
XII.  Persons  Entitled  to  Sue: 

1.  In  General,  260. 

2.  Personal     Representative,     Heir, 

Devisee,  Distributee  or  Legatee, 
260. 

3.  Creditor: 

a.  Simple  Creditor,  262. 

b.  Attaching  or  Execution  Cred- 

itor,   264.  • 

4.  Surety,  266. 

6.  Tenant  in  Common,   267. 

6.  Life    Tenant    or    Remaindermaii» 
267. 

7.  Trustee,  267. 

8.  Cestui  Que  Trust,  268. 

9.  Lessor,   269. 
1^.  Lessee,   270. 

11.  Assignee,  270. 

12.  Mortgagor,    271. 

13.  Mortgagee: 

a.  Real  Property,  271.  • 

b.  Personal  Property: 

(1)  General  Rule,   273. 

(2)  Rule    in    New    Jersey, 

275. 

14.  Holder  of  Vendor's  Lien,  276. 
16.  Holder  of  Mechanic's  Lien,  276. 

XIII.  Procedure: 

1.  Jurisdiction  and  Venue: 

a.  As  between  Courts  of  Differ- 

ent Districts: 

(1)  In  General,   277. 

(2)  Suit  by  or  against  One 

Not  Party  to  Judg- 
ment.  280. 
(8)   Suit    Where    Levy    Is 
Made,  281. 

b.  As  between  Courts  of  Same 

District : 

(1)  In  General,    282. 

(2)  Execution     on     Judg- 

ment   of    Justice    of 
the  Peace,    284. 

c.  As  between  Federal  and  State 

Courts,    286. 

d.  As  between  Courts  of  Orig- 

inal   and   Appellate   Juris- 
diction,  288. 

2.  Form  of  Proceeding,  289. 

3.  Time  within  Which  Suit  Must  Be 

Brought,    290. 

4.  Parties: 

a.  Sheriff  or  Other  Officer; 

(1)  As    Necessary    Party, 

290. 

(2)  As  Proper  Party,  291. 

b.  Judgment  Plaintiff,  292. 

c.  Judgment  Defendant,  293. 


d.  Grantee,  Assignee  or  Tenant 

in  Common,  294. 

e.  Parties  to  Mortgage,  294. 

I.  Heir  or  Personal  Representa- 
tive, 295. 
g.  Husband  or  Wife,  295. 
h.  Guardian  or  Ward,  296. 
6.  Pleading: 

a.  Complaint: 

(1)  In  General,  29G. 

(2)  Offer    to    Do    Equity, 

297. 

(3)  Multifariousness,     298. 

(4)  Verification,  299. 

(5)  Filing,  300. 

b.  Answer,   300. 

6.  Bond: 

a.  Necessity  of  Bond,  301. 

b.  Terms  of  Bond,  302. 

7.  Hearing: 

a.  In  General,    303. 

b.  Burden  of  Proof,   304. 

8.  Grant  of  Injunction: 

a.  In  General,   305. 

b.  Form  of  Decree,  305 

c.  Allowance  of  Attornev's  Fees, 

306. 

d.  Perpetuation    of    Injunction, 

306. 

9.  Dissolution  of  Injunction,  307. 

10.  Administering    Complete    Relief, 

309. 

11.  Dismissal  of  Complaint,  310, 

12.  Effect  of  Injunction: 

a.  In  General,  311. 

b.  As  Affecting  Lien  of  Execu- 

tion: 

(1)  View  that  Lien  Is  Re- 

leased,   312. 

(2)  View  that  Lien  Is  Not 

Released,  313. 

(3)  Rule      in      Tennessee, 

314. 
c  As     Affecting     Duration      of 

Lien  of  Judgment,  315. 
d.  As  Release  of  Errors,  315. 

13.  Liability   for   Wrongful   Issuance 

of  Injunction: 

a.  In  General,   315. 

b.  Extent  of  Liability: 

(1)  In  General,  317. 

(2)  Counsel  Fees,  319. 

(3)  Costs,  320. 

c  Method   of  Enforcing  Liabil- 
ity, 320. 

14.  Appeal,   321. 


I.  In  General. 

Courts  of  equity  will  not  interfere  with 
the  proceedings  of  inferior  boards  or  tribunals 
of  special  jurisdiction  unless  it  becomes  necea- 
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8ary  to  avoid  a  multiplicity  of  suits  or  to 
prevent  irreparable  injury.  Nor,  as  between 
oourte  of  co-ordinate  jurisdiction,  will  them 
ordinarily  be  any  interference  by  way  of  in- 
junction, in  the  absence  of  special  circum- 
stances presenting  a  ground  for  equitable 
relief,  the  general  rule  being  that  as  between 
such  courts  the  one  first  acquiring  jurisdic- 
tion of  the  snbject-matter  of  an  action  is  per- 
mitted to  retain  it  to  the  end.  14  R.  C.  h. 
tit.  Infuneiicns,  p.  405. 

But  while  courts  of  equity  are  loath  to  ex- 
ercise their  power  to  restrain  actions  in  a 
€!ourt  of  law,  yet  the  doctrine  that  they  may 
so  act,  on  a  proper  showing  justifying  their 
interposition,  is  recognized  and,  in  fact,  well 
settled.  14  R.  C.  L.  407.  And  this  power 
will  be  exercised  in  a  proper  case  after  a 
judgment  at  law  has  been  obtained  by  re* 
straining  a  sale  under  an  execution  issued  on 
the  judgment.  Irwin  v.  Beggs,  24  Colo.  158, 
132  Pac.  385;  Clement  v.  Oakey,  2  Rob.  (La.) 
90;  Wiley  v.  Woodman,  19  La,  Ann.  188,  210; 
Sickels  V.  Ckimbs,  10  Misc.  551,  32  N.  Y.  S. 
181 ;  Taylor's  Appeal,  93  Pa.  St.  23 ;  Puriton 
V.  Davis,  66  Tex.  455,  1  S.  W.  343;  Snavely 
v.  Harkrader,  30  Grat.  (Va.)  487;  Cline 
Piano  Co.  v.  Sherwood,  57  Wash.  230,  106 
Pac.  742;  Walker  v.  Hunt,  2  W.  Va.  491,  98 
Am.  Dec.  779. 

But  in  a  suit  for  an  injunction  against  an 
execution  sale,  grounds  for  equitable  inter- 
position must  be  shown,  since  relief  will  not 
be  granted  where  its  <mly  efifect  would  be  to 
imperil  the  rights  of  the  execution  creditor 
and  prevent  him  from  obtaining  that  satis- 
faction of  his  judgment  to  which  he  is  both 
legally  and  equitably  entitled.  More  v.  Ord, 
15  Cal.  204;  Union  Iron- Works  v.  Bassick 
Min.  Co.  10  Colo.  24,  14  Pac.  54;  Johnson  v. 
Connecticut  Bank,  21  Conn.  148;  McCall  v. 
Matheson,  66  Fla.  157,  63  So.  701;  Dibble 
V.  Pease,  59  Ga.  618;  Jones  v.  Word,  61  Ga. 
26;  Jenkins  v.  Harris,  64  Ga.  440;  Jones  v. 
Crawley,  68  Ga.  175;  Reeves  v.  Bolles,  95  Ga. 
402,  22  S.  £.  626 ;  \Vllliams  v.  Sheriff,  47  La. 
Ann.  1277,  17  So.  805;  Welch  v.  Hannie,  re- 
ported in  full,  post,  this  volume,  at  p.  326; 
Price  V.  Reed,  38  Mo.  App.  501;  Mills  v. 
Thursby,  11  How.  Pr.  (N.  Y.)  119;  Du  Pre 
V.  Williams,  58  N.  C.  96;  Winch's  Appeal,  61 
Pa.  St.  424;  Taylor's  Appeal,  93  Pa.  St.  23. 
See  also  Saffold  v.  Foster,  75  Ga.  233 ;  Covert 
V  Bray,  26  Ind.  App.  671,  60  N.  £.  709. 

''It  cannot  be  doubted  Uiat  under  certain 
circumstances  the  power  of  a  court  of  equity 
to  restrain  an  execution  creditor  from  proceed- 
ing to  sell  may  be  properly  invoked;  but,  as 
was  said  in  Winch's  Appeal,  61  Pa.  St.  424, 
'It  is  only  where  the  creditor  is  clearly  and 
undeniably  proceeding,  against  right  and  jus- 
tice, to  abuse  the  process  of  the  law  to  the 
Injury  of  another,  that  equity  intervenes  to 
stay  his  hand.' "     Taylor's  Appeal,  supra. 
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So  inr  Du  Pre  v.  Williams,  58  N.  C.  96, 
it  was  said:  "An  execution  is  said  to  be 
'the  end  of  the  law,'  and  yet,  if  it  can  be 
interrupted,  either  by  an  action  at  law,  or  a 
bill  in  equity,  it  will  only  be  the  'beginning;' 
and  there  will,  be  no  end  of  the  law;  for,  it 
is  obvious,  every  debtor  who  is  hard  pressed 
will  be  tempted  to  put  his  property  in  the 
hands  of  his  children  or  other  relatives,  who 
may,  when  an  execution  issues,  stop  the  sale 
and  start  a  new  suit.  Accordingly,  it  is 
settled  at  common  law,  that  a  writ  of  re- 
plevin will  not  lie  by  A,  to  take  property  out 
of  the  hands  of  the  sheriff  which  he  has 
seized  under  an  execution  against  B.  The 
execution  must  be  brought  to  an  end,  and  A 
must  bring  some  action  which  will  not  in- 
terrupt it.  So,  on  the  same  principle,  al- 
though the  words  of  our  statute  in  regard  to 
the  action  of  r^levin  are  very  general,  and 
the  purpose  is  to  extend  the  application  of 
the  action,  our  courts  felt  bound  to  put  such 
a  construction  on  it,  as  to  prevent  an  execu- 
tion from  being  interrupted  by  it,  although 
A  asserted  that  the  property  belonged  to  him, 
and  not  to  B,  for  it  was  considered  more  con- 
sonant to  the  administration  of  justice,  that 
he  should  suffer  the  inconvenience  of  a  tem- 
porary loss  of  the  services  of  the  property, 
for  which  he  could  recover  compensation  in 
damages,  rather  than  have  the  execution 
stopped.  Carroll  v.  Hussey,  31  N.  C.  89; 
McLeod  V.  Oates,  30  N.  C.  387.  The  same 
principle  applies  with  equal  force  to  a  court 
of  equity;  for  equity  does  not  conflict  with 
the  principles  of  law,  and  will  only  enjoin  a 
party  from  proceeding  under  an  execution  in 
cases  where  some  equitable  ingredient  is  in- 
volved, and  where  that  is  the  case,  even  the 
debtor  himself  is  entitled  to  an  injunction." 

A  sale  by  virtue  of  an  execution  will  not  be 
enjoined  unless  it  is  shown  that  there  is  a 
levy  or  a  threat  to  levy  under  the  execution, 
as  a  court  of  equity  will  not  intervene  un- 
less to  prevent  a  fiireatened  injury.  Elson 
v.  O'Dowd,  40  Ind.  300;  Taylor  v.  Clark,  11 
La.  Ann.  560;  Alexander  v.  Banner,  10  Tex. 
Civ.  App.  Ill,  30  S.  W.  563.  See  also  True- 
blood  V.  HoUingsworth,  48  Ind.  537;  Ke-tuc- 
e-munguah  v.  McClure,  122  Ind.  541,  23  N. 
E.  1080,  7  L.R.A.  782. 

In  Reeves  v.  Bolles,  96  Ga.  402,  22  S.  E. 
626,  the  facts  were  stated  by  the  court  as 
follows:  "J.  T.  Reeves  borrowed  a  consid- 
erable sum  of  money  from  William  Bolles, 
and  secured  the  same  by  a  deed  to  a  large 
tract  of  land.  The  lender  afterwards  died, 
and  his  executors  transferred  and  assigned 
the  note  to  George  A.  Bolles,  and  at  the  same 
time  conveyed  to  him  the  land  above  men 
tioned,  having  the  power  so  to  do  under  the 
testator's  will.  George  A.  Bolles  then  sued 
Reeves  upon  the  note  and  obtained  a  judg- 
ment, filed  in  the  clerk's  office  a  deed  convey- 
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ing  the  land  to  Reeves,  and  had  the  same 
levied  on  and  advertised  for  sale.  Reeves, 
and  certain  persons  who  were  his  judgment 
creditors,  filed  an  equitable  petition  to  enjoin 
the  sale,  and  prayed  that  the  land  be  sur- 
veyed and  platted  and  sold  in  separate  par- 
eels.  Petitioners  alleged  that  if  the  land 
were  sold  in  one  entire  body,  it  would  bring 
a  much  less  sum  than  if  sold  in  parcels,  and 
would  therefore  be  sacrificed  unless  the  de* 
fendants  were  enjoined  from  making  the  sale 
as  advertised.  The  judge  heard  the  applica- 
tion upon  the  petition,  answer  and  affidavits 
submitted  by  both  sides;  and  after  so  doing, 
refused  to  grant  the  injunction.^'  Affirming 
the  refusal  of  the  injunction,  the  appellate 
court  said:  *'We  do  not  understand  that  a 
court  of  equity  will  ever  interfere  with  a 
positive  legal  right,  unless  equitable  reasons 
which  are  good  and  valid  against  the  party 
having  such  right  are  presented.  In  this  case 
nothing  of  the  sort  appears.  The  plaintiff  in 
execution  has  done  absolutely  nothing  to  give 
rise  to  any  equity  as  against  him  in  favor 
of  the  debtor;  and  the  fact  that  other  judg- 
ment creditors  of  Reeves  join  in  the  bill  with 
him,  adds  nothing  whatever  to  the  merits  of 
the  petition.  They  had  no  more  right,  and 
were  no  more  entitled  in  equity,  to  enjoin 
the  sale  under  the  execution  of  George  A. 
BoUes  than  the  defendant  in  execution  him- 
self had;  and  what  has  been  said  with  refer- 
ence to  him  is  also  applicable  to  these 
judgment  creditors  who  joined  with  him  in 
the  petition.  In  fact,  there  is  no  equity  at 
all  in  the  petition.  ...  On  the  facts  as 
they  stood  at  the  time  of  the  levy,  he  had 
no  right,  either  against  the  sheriff  or  the 
plaintiff  in  execution,  to  demand  the  delay 
necessary  in  order  to  so  survey  and  plat  the 
land  that  it  might  thereafter  be  offered  and 
sold  in  parcels  instead  of  having  it  sold  as 
one  entire  tract.  To  postpone  the  sale  for 
the  purpose  of  doing  this,  would  be  to  il- 
legally and  inequitably  delay  the  plaintiff  in 
execution  in  the  enforcement  of  his  rights; 
so,  upon  the  whole,  we  are  satisfied  that  there 
was  no  error  in  refusing  the  injunction." 

In  Johnson  v.  Connecticut  Bank,  21  Conn. 
148,  the  executors  of  a  will  brought  an  action 
to  restrain  the  threatened  levy  of  executions 
on  the  real  estate  of  the  testator  as  the  prop- 
erty of  his  widow.  It  appeared  that  the  tes- 
tator by  his  will  had  given  his  widow  a 
moiety  of  the  personal  property  and  the  use 
of  one-half  of  the  real  property  but  that  no 
settlement  of  the  estate  was  had  and  the  time 
for  settlement  had  long  since  expired.  It  was 
held  that  relief  should  be  denied.  The  court 
said:  'The  claim  in  relation  to  the  em- 
barrassment, if  well  founded,  would  be  en- 
titled to  but  little  favor,  since  the  time 
limited  for  the  settlement  of  the  estate,  has 
long   since   expired;,  and   no   disposition    is 


manifested,  by  the  plaintiffs,  to  complete  the 
final  settlement,  during  the  life  of  their 
mother.  To  interfere,  in  the  manner  claimed,, 
would  enable  them,  by  their  delay  effectually 
to  shield  the  property  of  their  mother  fronk 
the  claims  of  her  creditors." 

In  PouUain  v.  English,  67  Ga.  492,  it  wa» 
held  that  hard  times  constituted  no  ground 
for  interference  by  a  court  of  equity  to  re- 
strain the  sale  of  an  execution  debtor's  lands. 
Compare  Ex  p.  Grimball,  T.  U.  P.  Charlt. 
(Ga.)  153.  And  in  Robinson  v.  Thompson,  30 
Ga.  033,  the  executor  of  an  execution  debtor 
brought  an  action  to  enjoin  an  execution 
sale  alleging  that  third  persons  had  made 
claims  to  the  property  seized,  and  that  as  a 
consequence  the  property  would  not  brin^ 
much  at  the  execution  sale,  and  praying  for 
an  injunetion  until  the  claims  against  the 
property  could  be  cleared  away.  It  was  held 
that  no  ground  for  equitable  interferoice  wan 
shown.  To  the  same  effect  see  Sanders  y. 
Foster,  66  Ga.  292. 

U.  Adequate  Betnedy  at  Law, 

1.  In  General. 

It  is  well  settled  in  nearly  all  jurisdictions 
that  an  injunction  against  an  execution  sale 
cannot  be  granted  where  there  is  an  adequate 
remedy  at  law. 

UrUted  States, — Watson  v.   Sutherland,  5 
Wall.  74,  18  U.  S.  (L.  ed.)  580;  Van  Norden 
V.  Morton,  99  U.  S.  378,  25  U.  S.   (L.  ed.) 
453. 

Alabama. — ^Triest  v.  Enslen,  106  Ala.  180, 
17  So.  356;  Henderson  v.  Holman,  193  Ala. 
262,  69  So.  424;  Wallace  v.  F.  W.  Cook  Brew- 
ing  Co.  196  Ala.  245,  72  So.  93. 

Arkattaae. — Scanland  v.  Mixer,  34  Ark.  354. 

Oalifamia. — Richards  v.  Kirkpatrick,  53 
Cat.  433;  Merriman  v.  Waltcm,  105  Cal.  403» 
38  Pac.  1109,  45  Am.  St.  Rep.  50,  30  USLA. 
802. 

FZoHAk— Budd  v.  Long,  13  Fla.  288;  Mo- 
Call  V.  Matheson,  66  Fla.  157,  63  So.  701. 

Georgia. — ^Tompkins  v.  Tumlin,  49  Ga.  460; 
Floumey  v.  Silman,  59  Ga.  195;  Sanders  ▼. 
Foster,  66  Ga.  292;  Jones  v.  Crawley,  68  Ga. 
175;  Hawkins  v.  Dearing,  93  Ga.  108,  19  S. 
£.  717;  Cincinnati,  etc.,  R.  Co.  v.  Cathcart> 
111  Ga.  818,  35  S.  E.  640;  Williams  v.  Ken- 
nedy, 134  Ga.  339,  67  S.  E.  821;  Smith  ▼. 
Murphey,  140  Ga.  80,  78  S.  E.  423. 

IlUnoia.'-'Ooiighrim  v.  Swift,  18  111.  414; 
Greenberg  v.  Holmes,  100  111.  App.  186; 
Lasher  v.  Annumsiata,  119  111.  App.  653. 

Indiana. — Covert  v.  Bray,  26  Ind.  App.  671, 
60  N.  E.  709. 

Iowa. — ^Hoiderson  v.  Rainbow,  76  la.  320» 
41  N.  W.  29. 

*  Kaneas. — ^Treat  v.  Wilson,  4  Kan,  App. 
686,  46  Pac  322;  Linvill  v.  Brown,  9  Kaa. 
App.  747,  60  Pac.  476. 


TOUNT  ▼.  HOOVBR. 

95  Jtofi.  7Sn. 


157 


JTo^lwcfcy.— Bouldin  ▼.  Alexander,  7  T.  B. 
Hon.  424;  Yoiing  v.  Young,  9  B.  Mon.  66. 

Maryland. — ^McCreery  y.  Sutherland,  '23 
Md.  471,  87  Am.  Dec.  678;  Frazier  ▼.  Whiter 
49  Md.  1. 

Mu^igan. — City  Bank,  etc.  Go.  ▼.  Hurd, 
179  Mich.  454,  146  N.  W.  299. 

Jr«##iMipfH.— Beatty  t.  Smith,  2  Smedes  k 
M.  567;  Kicks  ▼.  Richardson,  70  Miss.  424» 
11  So.  935. 

MUwuri. — Parker  ▼.  Oxendine,  85  Mo.  App. 
!212. 

Montana. — Donovan  v.  McDevitt>  36  Mont. 
61,  13  Ann.  Gas.  97,  92  Pac.  49,  122  Am.  St. 
Rep.  384,  14  L.R^.(N.S.)  431;  Eisenhauer 
▼.  Qninn,  36  Mont.  368,  93  Pac.  38,  122  Am. 
St.  Rep.  370,  14  L.RJL(N.S.)  435. 

Nmo  York. — Tiansing  y.  Eddy,  1  Johns.  Ch. 
49;  Fullan  v.  Hooper,  66  How.  Pr.  75;  Drew- 
son  y.  American  Surety  €k>.  22  N.  Y.  Wkly. 
Dig.  562. 

North  Carolina. — ^Armworthy  y.  Cheshire, 

17  N.  C.  234,  24  Am.  Dec.  273;  Du  Pre  y. 

Williams,  58  N.  C.  96;  Partin  v.  Lutherloh, 

59  N.  C.  343;  Bristol  v.  Hallyburton,  93  N. 

G.  384. 

Oftfo.— Sample  y.  Ross,  16  Ohio  419;  Witt- 
«tein  y.  Huntsman,  34  Ohio  Cir.  Ct.  Rep.  499. 
OibloAoma.— Crist  y.  Ck>sby,  11  Okla.  635, 
•69  Pac.  885;  Harris  y.  Smiley,  36  Okla.  89, 
128  Pac.  276;  Rumsey  y.  Howe,  50  Okla.  326, 
150  Pac.   1060. 
Oregon. — ^Wells  v.  Wall,  1  Ore.  295. 
Penn^glvamia. — ^Nelson  y.  Guffey,  131  Pa. 
at.  273,  18  Atl.  1073. 

South  DoJkoto^— Beatty  y.  Smith,  14  S.  D. 
24,  84  N.  W.  208. 
TeiHiessee. — Lafferty  y.  Conn,  3  Sneed  221. 
Utah. — See  Campbell  y.  Durand,  39  Utah, 
118,  115  Pac.  986,  990. 

Virginia. — Randolph  y.  Randolph,  6  Rand. 
194. 

West  Ftr^nia.— Kuhn  y.  Mack,  4  W.  Va. 
186. 

TTyominy.— Ward  y.  Rees,  11  Wyo.  459,  72 
Pac.  581. 

But  in  order  to  prevent  the  interyenti<m 
•of  a  court  ol  equity  for  the  purpose  of  re- 
straining an  execution  sale,  it  is  not  enough 
that  there  is  a  remedy  at  law  open  to  the 
party  seeking  relief,  but  the  remedy  must 
be  reasonably  clear  and  adequate.  Watson 
y.  Sutherland,  5  Wall.  74,  18  U.  S.  (L.  ed.) 
580;  Allen  y.  Hanks,  136  U.  S.  300,  10  S. 
€t.  961,  34  U.  S.  (L.  ed.)  414;  Irwin  y.  B^gs, 
24  Colo.  158,  132  Pac.  385;  Bouldin  y.  Alex- 
ander, 7  T.  B.  Mon.  (Ky.)  424;  Sidkels  y. 
Combs,  10  Misc.  651,  32  N.  Y.  S.  181; 
Snavely  v.  Harkrader,  30  Grat.  (Va.)  487; 
Cline  Piano  Co.  v.  Sherwood,  67  Wash.  239, 
106  Pac.  742;  Walker  v.  Hunt,  2  W.  Va.  491, 
98  Am.  Dec.  779. 

However,    the    adequate    remedy    at    law 
which  will  prevent  the  restraining  of  an  ex- 


ecution sale  by  a  court  of  equity,  need  not 
be  one  which  will  fully  compensate  the  party 
seeking  relief.    Baker  v.  Rinehard,  11  W.  Va. 
236,  wherein  the  court  said:     *The  question 
arising  in  this  cause  is,  whether  on  such  al- 
legations, as  are  made  in  the  bill,  an  injunc- 
tion can  be  properly  sought  by  the  owners 
of  personal  property  to  prevent  its  sale  by  a 
sheriff,  who  has  levied  upon  it  an  execution, 
issued  against  a  third  party  having  no  in- 
terest in  the  property.    .    .    .    It  is  unnec- 
essary in  this  case,  to  decide,   whether  an 
injunction  shpuld  be  awarded  to  prevent  the 
sale  of  personal  property  imder  execution, 
which  in  its  nature  had  no  peculiar  value  in 
the  estimation  of  its  owner,  where  the  con- 
sequential or  collateral  damages  to  the  owner 
by  the  sale  of  the  property,  alleged  to  have 
been  illegally  levied  on,  were  ruinous  in  their 
consequences;  for  however  variant  the  deci- 
sions above  referred  to  may  be,  none  of  them 
hold,  that  where  the  collateral  or  consequen- 
tial damages  resulting  from  the  sale  of  per- 
sonal   property    of    no    peculiar    value    are 
trifling,  as  in  this  case,  that  a  court  of  eq- 
uity ought  to  interfere,  to  prevent  a  sale,  by 
injunction.    The  law  in  such  case  furnishes 
what  the  law  books  call  an  adequate  and 
complete   remedy;    even    though    in    a   case 
where  the  consequential  damages  were  very 
great,  such  remedy  at  law  might  be  proper- 
ly considered  by  a  court  of  equity  as  incom- 
plete   and    inadequate,    and    as    furnishing 
ground  for  an  injunction.     By  an  adequate 
and  complete  remedy  is  not  meant  in  any  case 
a  remedy  which  fully  compensates  the  in- 
jured party.    For  if  this  be  the  meaning  no 
court  either  of  law  or  equity  ever  furnishes 
a  complete  and  adequate  remedy,  except  per- 
haps in  the  few  cases  where  vindictive  dam- 
ages are  permitted  to  be  given.     With  this 
exception,    the    remedy,    whether    l^gal    or 
equitable,  is  never  commensurate  with  the 
injury.    To  say  so  would  be  to  attribute  to 
legal  or  equitable  relief  a  degree  of  perfec- 
tion, which  it  is  very  far  from  possessing. 
•    .    .    In   the  present   case,   the  plaintiffs 
could  recover,  by  a  common-law  action,  the 
market   value   of   the   stock   taken   by   the 
sheriff,  and  the  costs  of  suit ;  and  this  ought, 
in  the  legal  meaning  of  the  phrase,  as  above 
shown,  to  be  regarded  as  a  complete  and  ad- 
equate remedy;  and  no  injunction  should  be 
awarded,  though  the  plaintiff  in  the  chancery 
suit  might  by  the  sale  of  this  stock  by  the 
sheriff   have   suffered   a  trifling  amount   of 
indirect  damages,  which  they  could  not  be 
compensated  for  by  a  common-law  suit.    Had 
they  been  permitted  to  stay  the  action  of  the 
sheriff,  and  litigate  the  rights  of  property  in 
this  stock  in  the  chancery  suit,  they  would 
still  have  suffered  indirect  damages,  for  which 
the  chancellor   could  not  have  compensated 
them;  such  as  loss  of  time  in  attending  to 
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the  suit;  counsel  fees  paid  in  the  prosecution 
of  the  suit;  and  annoyance  producing  mental 
suffering.     These  indirect  damages  may  well 
have   exceeded   the   losses  they   would   have 
sustained,  and  for  which  they  could  not  be 
compensated  by  a  common-law  suit.     While 
no  injustice  or-  injury  is  done  by  refusing  an 
injunction   in    such    a   case   as   the   present, 
great  wrong  is  done  by  awarding  an  injunc- 
tion.    If  an  injunction  is  allowed  in  such  a 
case,   and   the   property   is   restored   to   the 
debtor  by  an  order  of  the  court,  upon  injunc- 
tion bond  given,  years  may  wear  away  in  the 
slow  march  of  chancery  causes;   the  matter 
in  controversy  is  tried  by  a  court  upon  dep- 
ositions, instead  of  by  a  jury  on  viva  voce 
testimony;   and  if  at  last  the  creditor  suc- 
ceeds, he  may  find  the  property  dissipated, 
and  may  have  a  third  suit  to  bring  on  the 
injunction  bond.     Suppose  that  the  pretense 
that  the  property  belongs  to  the  complainants 
in  the  chancery  cause  is  wholly  unfounded, 
and  their  claim  grossly  fraudulent,  the  cred- 
itor  levies   on   the   property   and   sells,  and 
there  is  an  eild  of  it.    For  the  parties  to  the 
fraud,  finding  their  property  gone  and  pur- 
poses thwarted,  do  not  venture  to  sue  on  the 
bond  of  indemnity,  but  suffer  the  case  to  go 
into  equity,   and  no  matter   how  gross  the 
fraud,  the  defendants  must  answer;  evidence 
must  be  taken;  the  order  dissolving  the  in- 
junction  may  be  appealed  from;    and  w^hen 
the  cause  is  finally  decided,  the  property  may 
be  gone,   and   a   new   suit   may   have  to  .be 
brought  on   the   injunction   bond,   and  time, 
which  is  all  the  party  wanted,  has  thus  been 
procured,  and  the  ends  of  justice  have,  to  a 
large  extent,  been  defeated.    See  Judge  Carr's 
opinion  in  Bowyer  v.  Creigli,  3  Rand.    (Va.) 
30." 

It  has  been  said  that  the  rule  which  pre- 
vents the  interposition  of  a  court  of  equity, 
where  the  party  applying  for  relief  has  an 
adequate  remedy  at  law,  is  not  one  which  ab- 
solutely denies  jurisdiction  to  the  court  of 
equity,  but  that  it  is  one  of  convenience  and 
propriety,  which  the  defendant,  or  the  court 
may  avail  itself  of.  And  where,  in  a  suit  to 
enjoin  an  execution  sale,  the  defense  of  ad- 
equate remedy  at  law  was  not  interposed 
until  after  the  suit  had  been  pending  for 
three  years  and  the  case  had  been  prepared  for 
trial  and  was  about  to  proceed  to  trial,  it 
was  held  that  the  objection  was  properly 
disregarded.  Rogers  v.  Driscoll  (Tex.)  125 
S.  W.  599.  See  to  tlie  same  effect  Wood  v. 
Currey,  49  Cal.  359. 

In  Texas  it  is  provided  by  statute  (art. 
4643,  Vernon's  Sayles'  Civir Statutes)  that 
judges  of  the  district  and  county  courts  may 
grant  writs  of  injunction,  "in  all  cases  w^here 
the  applicant  for  sucli  writ  may  show  him- 
self entitled  thereto  under  the  principles  of 
equity,  and  as  provided  by  statutes  and  all 


other  acts  of  this  gtate,  providing  for  the 
gra.nting  of  injunctions,  or  where  cloud 
would  be  put  on  the  title  of  real  estate  being 
sold  under  an  execution  against  a  person, 
partnership  or  corporation,  having  no  interest 
in  such  real  estate  subject  to  the  execution 
at  the  time  of  the  sale,  or  irreparable  injury 
to  real  estate  or  personal  property  is  threat- 
ened, irrespective  of  any  l^al  remedy  at 
law."  Where  an  applicant  for  an  injunction 
against  an  execution  sale  brings  himself 
within  the  terms  of  the  statute,  he  is  en- 
titled to  the  writ  irrespeetive  of  any  legal 
remedy  at  law.  Winkle  v.  Conatser,  171  S. 
W.  1017 ;  Canales  v.  Canales,  190  S.  W.  842. 
Before  the  statute  the  rule  in  that  jurisdic- 
tion was  that  where  an  applicant  for  injunc- 
tion against  an  execution  sale  had  an  ad- 
equate remedy  at  law,  he  could  not  be  granted 
relief  in  equity.  Demmitt  v.  Garnier,  2  Posey 
Unrep,  Cas.  333;  Windisch  v.  Gussett,  30  Tex. 
744;  Purinton  v.  Davis,  66  Tex.  456,  1  S. 
W.  343 ;  Citizens'  Nat.  Bank  v.  Interior  La-nd, 
etc.  Co.  14  Tex.  Civ.  App.  301,  37  S.  W. 
447;  Williams  v.  Farmers'  Nat.  Bank,  22 
Tex.  Civ.  App.  681,  56  S.  W.  261;  Aultman 
V.  Higbee,  32  Tex.  Civ.  App.  502,  74  S.  W.' 
956;  Texas-Mexican  R.  Co.  v.  Wright,  29  S. 
W.  1134,  affirmed  88  Tex.  346,  31  S.  W.  613, 
31  L.R.A.  200;  Dunson  v.  6pradley  (Tex.) 
40  S.  W.  327;  Winkle  v.  ConatseT,  171  S.  W. 
1017. 

As  to  the  adequacy  of  the  remedy  at  law 
in  case  of  an  execution  sale  of  personal  prop- 
erty, see  infra,  subdivision  IV.  Injunction 
against  Sale  of  Personal  Property, 

2.  Sufficiency  of  Particular  Remedies. 

a.  Motion  or  Petition. 

Where  relief  sought  by  an  applicant  for  an 
injunction  against  an  execution  sale  can   be 
obtained  by  a  motion  on  the  coiirt  wherein 
the  judgment  was  obtained  an  injunction  will 
be  refused.     Henderson  v.  Holman,  103  Ala. 
262,  69  So.  424;  Scanland  v.  Mixer,  34  Ark. 
354 ;  Walker  v.  Files,  94  Ark.  453,  127  S.  W. 
739;  Mayo  v.  Bryte,  47  Cal.  626;  Merriman 
V.  Walton,  106  Cal.  403,  38  Pac.  1109,  45  Am, 
St.   Rep.    60,   30    L.R.A.    802;    W^ordehoff    v. 
Evers,  18  Fla.'  339 ;   Barnett  v.  Hickson,  52 
Fla.  457,  41  So.  606;  Lenoard  v.  Collier,  53 
Ga.   387;    Robinson  v.   Chesseldine,   4   Scam. 
(111.)    332;    Farrell  v.   McKee,    36   111.   226; 
Waynick  v.  Connelly,  8  Blatchf.    (Ind.)    75; 
Linvill  V.  Brown,  9  Kan.  App.  747,  60  Pac. 
476;   Poston  v.  Southern,   7   B.  Mon.    (Ky. ) 
289;    Boston,  etc.  R.   Co.   v.  D'Almeida,  221 
Mass.  380,  108  N.  K.  1065:   La  Crosse,  etc. 
Packet  Co.  v.  Reynolds,  12  Minn.  213;  Thom- 
as v.  Tappan,  Freem.  Ch.   (Miss.)  472;  Cant- 
well  V.  Johnson,  236  Mo.  575,  1^9  S.  W.  365; 
Elliott  V.  Elmore,  16  Ohio  27;  Atty.-Gen.  v. 
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Baker,  9  Rich.  Eq.  (S.  C.)  521;  Wflliams  v. 
Wright,  9  Humph.  (Tenn.)  493.  Compare 
GTEDt  ▼.  Cole,  23  Wash.  542,  63  Pac.  263. 
Thus  in  Merriman  v.  Walton,  snpra,  it  was 
said:  "It  is  a  familiar  rule  that  a  separate 
action  to  restrain  the  enforcement  of  a  judg- 
ment will  not  be  sustained  when  the  same 
relief  can  be  obtained  through  a  motion*  or 
other  proceeding  in  the  action  in  which  the 
judgment  was  obtained;  and,  in  a  jurisdic- 
tion in  which  legal  and  equitable  relief  is 
dispensed  in  different  tribunals,  a  court  of 
equity  will  not  grant  relief  against  a  judg- 
ment when  the  same  relief  can  be  obtained 
by  the  aid  of  the  court  that  rendered  the 
judgm«it." 

In  Farrell  y.  McKee,  36  111.  226,  the  sale 
of  real  property  under  an  execution  was 
sought  to  be  enjoined  until  personal  property 
belonging  to  the  execution  was  first  subjected 
to  the  execution.  Holding  that  a  dissolution 
of  the  injunction  granted  in  the  case  was 
proper,  the  court  said:  "An  order  of  the 
judge  of  the  circuit  court  in  which  the  pro- 
ceedings arose  might  haye  been  obtained  to 
stay  the  proceedings  until  a  motion  could  be 
heard  to  set  aside  the  levy.  Full  and  ample 
remedy  existed  at  law  for  all  the  injury  of 
which  complaint  is  made.  Kobinson  y.  Ches- 
eeldine,  4  Scam.  332.  Such  an  application 
specifying  the  property,  giving  an  abstract  of 
the  title  with  its  value,  and  incumbrances,  if 
any,  upon  it,  would  have  authorized  the  judge 
to  stay  the  proceedings  until  the  real  estate 
should  be  exhausted.  .     The  remedy 

being  complete  at  law,  there  was  no  equity 
in  the  bill,  and  the  injunction  was  improvi- 
dentially  granted  and  therefore  properly  dis- 
solved." 

In  Linvill  y.  Brown,  9  Kan.  App.  747,  60 
Pac.  476,  the  facts  were  stated  by  the  court 
as  follows:  "This  action  was  brought  by  the 
plaintiff  in  error  to  obtain  a  temporary  in- 
junction restraining  the  defendant  John  T. 
Brown  from  enforcing  or  attempting  to  en- 
force a  certain  judgment  against  the  plain- 
tiff until  his  application  to  have  such  judg- 
ment opened,  under  the  provisions  of  section 
78  of  the  Code  (Gen.  Stat.  1897,  ch.  95,  §  78; 
Gen.  Stat.  1899,  §  4327 )  could  be  heard,  and 
restraining  the  defendant  Levi  Knox,  as  sher- 
iff of  Greenwood  county,  from  selling  the 
plaintiff's  land  under  an  execution  issued 
upon  said  judgment.  That  judgment  was 
based  upon  service  by  publication,  and  also 
upon  personal  service  by  the  sherift*  of  the 
county  in  Illinois  where  Linvill  resided. 
The  petition  herein  attempts  to  show  that 
Brown,  as  the  plaintiff  in  the  other  action,* 
was  not  entitled  to  the  judgment  he  obtained 
against  Linvill.  Tlie  defendant  filed  a  de- 
murrer to  the  petition,  and  the  demurrer  was 
sustained.  The  plaintiff  below  alleges  that 
the  trial  court  erred   in  sustaining  the  de- 
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murrer  and  in  entering  judgment  in  favor  of 
the  defendants*  for  costs."  In  affirming  the 
judgment  the  appellate  court  said:  "The  or- 
der sustaining  the  demurrer  and  the  judg- 
ment for  costs  must  be  affirmed.  The  plain- 
tiff sought  a  temporary  injunction  only  to 
prevent  the  execution  sale  and  to  restrain 
further  proceedings  under  the  judgment  xmtil 
he. could  have  it  opened,  under  the  provisions 
of  section  78.  The  validity  of  the  original 
judgment  against  the  plaintiff  depends  upon 
the  sufficiency  of  the  publication  notice  and 
not  upon  the  personal  service  of  summons 
out  of  the  state;  for  it  is  clear  that  the  sum- 
mons so  served  was  insufficient  to  authorize 
the  attachment  proceedings  whereunder  the 
plaintiff's  land  was  about  to  be  sold,  since 
it  contained  no  notice  of  such  proceedings. 
(Rapp  y.  Kyle,  26  Kan.  93.)  The  publica- 
tion notice  is  not  in  the  record.  Its  suffi- 
ciency must  be  presumed.  The  plaintiff  was 
not  entitled  to  an  injunction  as  prayed  for, 
for  the  reason  that  the  relief  he  sought  could 
have  been  obtained  under  section  78  of  the 
opening  of  the  judgment  in  the  original 
action.  In  the  case  of  Jolinson  v.  Lindsay, 
27  Kan.  514,  one  paragraph  of  the  syllabus 
reads:  'Where  a  sale  of  real  estate  has  been 
made  under  a  judgment  rendered  without 
other  service  than  by  publication  in  a  news- 
paper, and  before  the  confirmation  of  such 
sale  the  judgment  is  opened  up  and  the  de- 
fendant is  let  in  to  defend  under  the  terms 
of  section  77  of  the  code,  all  the  proceedings 
subsequent  to  the  judgment,  including  the 
sale,  are  to  be  vacated  and  wholly  set  aside.' 
It  thus  appears  that  the  plaintiff  in  the 
present  action  had,  at  the  time  of  the  filing 
of  the  petition  for  the  injunction,  an  ade- 
quate remedy  at  law.  Other  questions  dis- 
cussed by  counsel  do  not  require  special 
mention." 

In  Waynick  v.  Connelly,  8  Blackf.  (Ind.) 
75,  the  facts  were  stated  by  the  court  as  fol- 
lows: "This  was  a  bill  in  chancery  filed  by 
Connelly  at  the  April  term,  1845,  of  the  Put- 
nam circuit  court,  against  John  Waynick  and 
Daniel  W.  Layman  for  an  injunction  and 
other  relief.  The  bill  states  that  WajTiick 
had  obtained  separate  judgments  against 
Daniel  W.  Layman  and  James  Townsend  on 
their  joint  and  several  promissory  note:  that 
an  execution  had  issued  on  the  judgment 
against  Townsend,  and  been  levied  on  certain 
real  estate;  that  whilst  said  execution  was 
in  the  hands  of  the  sheriff,  the  complainant 
and  another  entered  themselves  replevin-bail 
in  the  case  on  the  order  book  of  the  circuit 
court;  that  Townsend  is  insolvent,  and  that 
Layman  has  property  sufficient  to  satisfy  the 
judgment  against  him;  that  Waynick  has  is- 
sued execution  on  the  recognizance  of  bail 
entered  into  as  aforesaid  by  the  complainant 
and  another,  and  has  caused  it  to  be  levied 
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on  certain  real  estate  of  the  complainant. 
Prayer,  that  all  proceedings  on  the  execution 
against  the  complainant  be  enjoined  until 
the  property  of  Layman,  subject  to  execution, 
be  sold  to  satisfy  the  judgment  against  him; 
that  the  recognizanoe  of  bail  be  set  aside; 
and  for  general  relief.  The  court  ordered  the 
injunction  as  prayed  for;  and  from  that  or- 
der the  defendants  have  appealed."  Holding 
that  relief  should  have  been  denied  the  court 
said:  "We  see  no  good  reason  for  the  filing 
of  this  bill.  Waynick  had  his  election  to 
collect  his  money  by  an  execution  on  the  re- 
cognizance  of  bail  if  valid,  or  by  an  execution 
on  the  judgment  against  Laynum.  There  is 
not  the  slightest  ground  for  saying  that  the 
replevin-bail  of  Townsend  could  not  be  made 
liable,  except  on  the  default  of  Layman.  The 
bail  were  not  sureties  of  Layman,  nor  was 
there  any  connection  between  them  and  him. 
If  the  recognizance  of  bail  is  objectionable, 
respecting  which  we  give  no  opinion,  the  com- 
plainant's  remedy  as  to  that  is  at  law.  He 
might,  at  the  time  he  filed  this  bill,  have 
moved  the  circuit  court  on  the  law  side  to 
set  aside  the  recognizance." 

In  Atcherley  v.  Jarrett,  19  Hawaii  511,  it 
was  held  that  a  motion  to  quash  the  levy  of 
an  execution  on  the  ground  that  the  property 
was  not  subject  to  the  levy  was  res  ad  judi- 
cata and  that  an  injunction  against  the  levy 
and  sale  thereunder  would  not  afterwards  lie 
on  that  ground. 

Where,  at  the  time  of  an  application  for 
an  injunction  against  an  execution  sale  on 
account  of  incorrect  recitals  of  the  judgment 
entry,  there  was  pending  a  motion  to  correct 
the  judgment  entry,  it  has  been  held  that 
relief  by  injunction  could  not  be  granted. 
Arkadelphia  Lumber  Go.  v.  Asman,  79  Ark. 
284,  95  S.  W.  134,  wherein  the  court  said: 
"The  decision  of  the  chancellor  sustaining  a 
demurrer  to  appellant's  complaint  must  be 
affirmed,  and  it  is  so  ordered.  The  statutes 
(Klrby's  Digest,  §§  3224,  4431)  seem  to  af- 
ford a  complete  and  adequate  remedy  at  law 
for  correction  of  the  record  so  as  to  show  the 
invalidity  of  the  judgment  and  to  prevent  its 
enforcement  ( Shaul  v.  Duprey,  48  Ark.  331 ) ; 
but,  if  it  be  conceded  that  a  court  of  equity 
had  jurisdiction  to  grant  relief  against  such 
a  judgment,  appellant  cannot  be  prejudiced 
by  the  denial  of  the  privilege  of  prosecuting 
both  proceedings  at  the  same  time." 

In  Irwin  v.  Beggs,  24  Colo.  158,  132  Pac. 
385,  an  execution  debtor  brought  a  suit  to 
enjoin  an  execution  sale  on  the  ground  that 
the  execution  had  been  satisfied,  the  com- 
plaint alleging  in  substance  as  follows: 
*'That  upon  the  judgment  in  the  county  court 
execution  was  sued  out  by  Irwin  and  levied 
upon  all  interests  which  plaintiff  herein  had 
in  certain  real  estate,  to  wit,  an  equity  of 
redemption  from  a  deed  in  form  absolute  but 


in  fact  a  mortgage  given  to  secure  certain 
sums  which  plaintiff  owed;  that  said  Irwin 
knew  of  plaintiff's  interests  therein,  and  at 
execution  sale  purchased  the  same  for  the 
sum  of  $325,  and  in  due  course  received 
therefor  and  recorded  the  sheriff's  deed,  and 
thereupon  the  execution  was  returned  satis- 
fied to  the  extent  of  $325;  that  thereafter 
certain  suits  were  brought  against  Irwin  by 
third  parties  to  quiet  title  to  said  real  es^ 
tate;  that  in  one  of  such  proceedings  defend- 
ant defaulted,  and  in  the  other,  brought  by 
the  same  parties  for  the  same  purpose,  de- 
fendant alleged  as  his  defense  that  he  waa 
the  owner  of  said  real  estate,  and  that  the 
deed  which  this  plaintiff  asserts  waa  a  mort- 
gage, was  executed  and  delivered  by  plaintiff 
to  defraud  his  creditors,  of  which  the  said 
Irwin  was  one;  that  upon  said  defense  the 
title  which  said  Irwin  claimed  under  and  by 
virtue  of  the  sheriff's  deed,  was  held  junior 
and  inferior  to  that  of  the  parties  plaintiff  in 
the  suits  to  quiet  title;  that  in  such  pro- 
ceedings this  plaintiff  was  not  a  party,  and 
was  not  notified;  that  thereafter  the  execu- 
tion herein  sou^t  to  be  enjoined  was  issued 
and  caused  to  be  levied  upon  plaintiff's  prop- 
erty at  the  instance  and  request  of  said  Ir- 
win. No  effort  was  made  by  Irwin  to  have  the 
partially  satisfied  judgment  theretofore  en- 
tered set  aside,  or  the  sheriff's  deed  made  to 
him  canceled,  by  motion  in  the  county  court 
or  otherwise."  Holding  that  relief  was  prop- 
erly granted  because  a  motion  to  quash  waa 
insufficient  to  settle  the  equitable  questions 
arising,  the  court  said:  "Under  the  alle- 
gations of  the  complaint  i)k  is  evident  that 
there  was  presented  for  determination  the 
question  as  to  whether  the  purchase  at  ex- 
ecution sale,  alleged  by  the  complaint  to 
constitute  payment  and  satisfaction  of  the 
judgment  pro  tanto,  did  in  fact  constitute 
payment  and  would  therefore  estop  the  de- 
fendant as  judgment  creditor  from  treating 
the  sale  as  void  or  voidable  and  collecting  the 
entire  amount  for  which  the  judgment  was 
originally  entered.  It  further  appears  that 
the  effect  of  the  judgments  quieting  title  to 
said  real  estate  as  against  Irwin  (thus  mak- 
ing his  purchase  at  sheriff's  sale  valueless  to 
him),  and  whether,  if  such  judgments  were 
res  adjudicata  as  to  him,  that  fact  would 
estop  plaintiff  in  the  instant  case  from  show- 
ing that  at  the  time  of  the  levy  upon  and 
sale  of  his  alleged  interest  in  said  real  es- 
tate he  in  fact  had  an  interest  therein  sub- 
ject to  levy  and  sale,  and  which  thereby 
passed  to  the  defendant,  were  questions  pre- 
sented for  determination;  and  likewise,  as 
now  contended  by  appellants,  whether  upon 
such  allegations  they  were  not  entitled  to  a 
decree  vacating  the  said  sale,  and  setting 
aside  the  alleged  satisfaction  of  judgment  as 
a  condition  precedent  to  allowing  execution 
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for  the  full  amount  of  the  original  judgment. 
These  allegations  involve  questions  of  fact 
and  the  application  thereto  of  legal  and  equi- 
tjible  principles  that  could  not  be  as  readily, 
fully  and  fairly  tried  and  settled  upon  a 
motion  to  quash  the  execution  as  upon  a  suit 
in  equity.  Upon  such  allegations  it  was  en- 
tirely proper  and  indeed  necessary  that, 
pending  trial  of  the  issues,  execution  sale 
should  be  in  some  manner  restrained.  .  .  . 
Even  if  relief  had  been  sought  by  motion  in 
the  county  court,  that  court,  in  order  to  give 
adequate  and  speedy  relief,  must  have  exer- 
cised equitable  jurisdiction  over  its  judgment 
and  process,  and  might  properly  refrain  from 
80  doing,  leaving  the  parties  to  seek  relief  in 
a  court  of  equity.  Watson  v.  Reissig,  24  111. 
281,  284;  Hughes  v.  Streeter,  24  111.  647,  76 
Am.  Dec.  777;  Scherr  v.  Himmelmann,  53 
CaL  312.  For  the  reasons  given  and  upon 
the  authorities  cited,  we  think  the  court  did 
not  err  in  exercising  jurisdiction  as  a  court 
of  equity  under  the  particular  facts  and  cir- 
cumstances set  forth  in  the  complaint." 

In  Wisconsin  an  independent  suit  in  equity 
to  restrain  an  execution  sale  cannot  be  main- 
tained, there  being  an  adequate  remedy  for 
attaining  the  same  relief,  by  the  filing  of  a 
petition  seeking  the  proper  relief  in  the  ac- 
tion in  which  the  judgment  forming  the  basis 
of  the  execution  was  rendered.  Jackson  Mill- 
ing Co.  V.  Scott.  130  Wis.  267,  119  N.  W. 
184;  Pleshek  v.  McDonell,  130  W^is.  445,  110 
N.  W.  269.  See  also  Mclndoe  v.  Haaelton, 
19  Wis.  567,  88  Am.  Dec.  701.  Thus  iii  the 
case  first  cited  it  was  said:  "The  all-impor- 
tant question  on  this  appeal  is  this:  In  a 
case  where  a  person,  not  a  party  to  an  action 
in  which  a  judgment  has  been  rendered,  is 
interested  in  preventing  the  enforcement 
thereof,  and  such  enforcement  as  to  him 
would  be  unjust  because  of  the  judgment 
having  been  paid  or  its  never  having  been  a 
lien  or  claim  against  any  property  of  his,  and 
it  will  be  enforced,  nevertheless,  to  his  preju- 
dice, as  an  existing  indebtedness,  may  he 
apply  by  petition  for  relief  in  the  action  or 
must  he  bring  an  independent  action  in 
equity  for  relief?  That  no  court  has  juris- 
diction of  the  subject  except  the  one  in  which 
the  judgment  was  rendered,  was  decided  in 
the  cases  referred  to,  but  how  about  the  court 
in  which  the  judgment  was  rendered?  Is 
that  court  powerless,  in  the  limited  sense  of 
the  term  'jurisdiction,*  to  give  the  person  en- 
titled to  relief  the  use  of  its  equity  power 
in  an  action  commenced  by  him?  As  an  orig- 
inal proposition  it  would  seem  that  the  last 
question  should  be  answered  in  the  negative. 
There  is  nothing  in  the  code,  either  expressly 
or  inferentially,  to  the  contrary,  as  we  under- 
stand it,  while  its  spirit  and  purpose  is  that, 
where  there  is  a  wrong  which  the  law  recog- 
nizes, to  be  redressed  or  to  be  prevented,  as 
Ann.  Cas.  1918C.— 11. 
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to  any  person,  he  shall  have  a  judicial  rem- 
edy to  that  end  by  the  procedure  which  the 
written  law  indicates.  There  was  a  logical 
reason  for  holding  that  one  circuit  court  does 
not  possess  jurisdiction  to  restrain  the  en- 
forcement of  a  judgment  rendered  in  another 
circuit  court,  but  where  the  latter  is  called 
upon  to  deal  with  a  judgment,  as  in  this 
case,  it  is  difficult  to  assign  any  good  reason 
why  there  is  a  want  of  jurisdiction  to  do  so 
by  an  independent  action  under  our  code  sys- 
tem, or  why  the  court,  if  the  remedy  by  peti- 
tion is  proper,  should  not  at  least  have  the 
right,  in  its  discretion,  to  require  the  party 
to  commence  an  independent  action  where  the 
matter  to  be  determined  is  ao  complicated 
that,  in  the  judgment  of  the  court,  the  sub- 
ject can  thereby  be  dealt  with  in  a  more  or- 
derly way  than  cm  petition  in  the  old  action. 
It  is  not  imlikely  that  if  we  were  permitted 
to  deal  with  the  matter  unhampered  by  pre- 
vious decisions  we  might  hold  that  the  court 
in  which  a  judgment  has  been  rendered  may 
so  deal  therewith,  and  that  there  is  no  ques- 
tion of  jurisdiction,  even  in  its  most  limited 
sense,  involved  in  whether  the  court  should 
be  approached  by  petition  or  by  action,  espe- 
cially none  which  would  prevent  its  being 
approached  in  the  latter  way.  Notwithstand- 
ing what  has  been  said,  the  practice  to  the 
contrary  has  been  settled  by<-a  long  line  of 
decisions  commencing  with  Platto  v.  Deuster, 
22  Wis.  482,  decided  in  1868,  and  by  affirm- 
ance thereof  over  and  over  again  down  to 
Stein  V.  Benedict,  83  Wis.  603,  53  N.  W.  891, 
decided  in  1892,  where  it  was  so  strongly 
entrenched  as  to  leave  no  opportunity  what- 
ever for  the  court  to  change  its  position  with- 
out reversing  that  which  has  been  as  firmly 
established  as  anything  could  weU  be  by  judi- 
cial decisions.  The  rule  as  regards  one  cir- 
cuit court  restraining  the  enforcement  of  a 
judgment  in  another  circuit  court,  by  the 
cases  referred  to,  applies  with  equal  force 
where  one  circuit  court  by  action  is  invoked 
to  restrain  the  enforcement  of  a  judgment  by 
an  independent  action  in  the  same  court.  In 
Endter  v.  Lennon,  46  Wis.  299,  50  N.  W.  194, 
it  was  said:  'One  court  of  equity  will  not 
enjoin  the  process  of  another.  One  suit  in 
equity  will  not  lie  to  enjoin  process  issuing 
in  another.  The  objection  is  fatal,  whether 
the  second  suit  be  brought  in  the  same  or  in 
another  court,  by  a  party  or  by  a  stranger 
to  the  first  suit.  The  proper  course  by  either 
party  or  stranger  to  the  first  suit  is  to  apply 
by  petition  for  relief  in  that  suit.'  In  Orient 
Ins.  Co.  V.  Sloan,  70  Wis.  611,  36  N.  W.  388, 
it  was  said  that  the  rule  of  Endter  v.  Lennon, 
supra,  and  similar  cases  is  the  same  regard- 
leas  of  whether  the  judgment  sought  to  be 
restrained  is  at  law  or  in  equity;  and  in 
Stein  V.  Benedict,  supra,  where  the  relief 
sought  was  very  complicated,  and  the  situa- 
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tion  to  be  dealt  with  was  one,  ordinarily, 
peculiarly  within  the  field  of  equity  by  an 
independent  action,  such  an  action  was 
brought  in  the  court  where  the  judgment 
sought  to  be  restrained  was  entered,  and  the 
question  of  whether  that  procedure  was  prop- 
er was  raised  by  demurrer  upon  the  ground 
of  want  of  jurisdiction  to  entertain  the  ac- 
tion. It  was  argued  by  able  counsel,  the 
objection  was  sustained  in  the  court  below, 
and  upon  appeal  the  judgment  after  mature 
deliberation  was  affirmed.  In  deciding  the 
case  this  court  said:  'The  proper  course  is 
to  apply  by  petition  for  relief  in  the  first 
suit.  The  power  of  the  court  in  which  the 
first  judgment  or  decree  has  been  rendered, 
to  grant  relief  in  cases  like  this,  is  undoubt- 
ed. This  has  long  since  passed  beyond  the 
field  of  discussion,  and  must  be  regarded  as 
settled  beyond  dispute.  .  .  .  The  objection 
to  the  jurisdiction  of  the  court  was  sufficient 
to  defeat  the  action.  .  .  .  Without  ccm- 
sidering  whether  the  objection  to  fhe  juris- 
diction of  the  court  may  not  be  raised  on 
Huch  demurrer  [referring  to  a  demurrer  ore 
tenu3]f  or  the  court  may  not  of  its  own  mo- 
tion act  on  the  objection  when  not  raised  by 
a  formal  demurrer,  ...  .  it  must  be  held 
that  it  was  here  properly  presented,  so  that 
the  court  might  act  on  it  and  dismiss  the 
complaint,  upon  which  it  was  plain  no  relief, 
according  to  the  settled  decisions  of  this 
court,  ought  to  be  granted.'  It  should  be 
noted  that  the  term  'jurisdiction'  in  this 
class  of  cases  is  not  used  in  its  technical 
sense:  that  which  would  render  what  is  done 
void,  but  in  the  modified  sense  discussed  at 
length  in  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909:  in  the  sense  that  the 
practice  is  so  firmly  settled  in  respect  to  the 
subject,  and  the  confusion  that  would  result 
from  departing  from  it  would  be  so  great 
and  prejudicial,  that  the  court  ought  not  to 
act  contrary  thereto  whether  objection  is 
made  by  counsel  or  not,  though  in  case  it 
should  act  the  result  would  be  a  binding 
judicial  determination  till  reversed  on  appeal 
or  set  aside  in  some  proper  direct  proceed- 
ings. So  we  cannot  well  come  to  any  other 
conclusion  than  that  appellant  took  the  only 
course  open  to  him.  True,  there  is  a  con- 
trary indication  in  Coe  ▼.  Manseau,  62  Wis. 
81,  22  N.  W.  165,  but  the  restrictions  there 
put  on  Platto  V.  Deuster,  supra,  and  Endter 
T.  Lennon,  supra,  were  not  warranted  by  the 
facts  and  were  clearly  overruled  in  the  sub- 
sequent cases  we  have  cited.  Though  it 
seems  that  a  trial  court  ought,  at  least,  to 
be  free  to  take  the  course  which  the  learned 
court  did  in  this  case,  the  rule,  as  we  have 
seen,  is  so  firmly  settled  to  the  contrary,  that 
we  must  leave  it  to  the  legislature  to  change 
the  practice,  if  it  is  to  be  done.  It  is  better 
for  the  court  to  adhere  to  a  wrong  role  of 


procedure,  from  an  original  standpoint,  long 
established,  which  leaves  parties  a  full  rem- 
edy, than  to  change  it  by  overruling  decisions 
made  from  time  to  time  during  more  than  a 
quarter  of  a  century." 

b.  Appeal,  Error  or  Certiorari, 

(1)  In  General. 

Where  an  injunction  against  an  execntion 
sale  is  sought  on  grounds  which  might  have 
been  made  the  basis  of  an  appeal  or  writ  of 
error  from  the  judgment  on  which  the  execu- 
tion was  issued,  relief  will  as  a  general  rule 
be  denied.  Scanland  v.  Mixer,  34  Ark.  354; 
Radford  v.  Samstag,  113  Ark.  185,  167  S.  W. 
491;  Harlon  v.  Morgan,  44  App.  Cas.  (D. 
C.)  332;  Woodehoff  v.  Evers,  18  Fla.  339; 
Brown  v.  Wilson,  56  Ga.  534;  Lasher  t. 
Annunziata,  119  111.  App.  653;  Baragree  v. 
Oronkhite,  33  Ind.  192;  Hampson  v.  Weare, 
4  la.  13,  66  Am.  Dec.  116;  Bupre  v.  Ander- 
son, 45  La.  Ann.  1134,  13  So.  743;  Beck  v. 
Fransham,  21  Mont.  117,  53  Pac.  96:  Ellis 
V.  Akers,  32  Okla.  96,  121  Pac.  258;  Rumsey 
v.  Howe,  50  Okla.  326,  150  Pac.  1060;  Eya- 
ter's  Appeal,  65  Pa.  St.  473;  Menifee  t. 
Myers,  33  Tex.  690;  Wills  Point  Bank  ▼. 
Bates,  76  Tex.  329,  13  S.  W.  309;  Aultman 
V.  Higbee,  32  Tex.  Civ.  App.  502,  74  S.  W. 
955;  Denson  v.  Taylor  (Tex.)  132  S.  W. 
811;  Ward  v.  Powelf  (Tex.)  140  S.  W.  1188; 
Pye  V.  Wyatt   (Tex.)   161  S.  W.  1086. 

Thus  in  Ellis  v.  Akers,  supra,  it  was  said: 
"In  Beach  on  Injunction  (vol.  1,  §  617 > 
it  is  said:  'And  an  injunction  against  a 
judgment  will  not  be  granted  in  favor  of  a 
party  who,  through  his  want  of  diligence, 
has  lost  his  right  of  appeal.'  In  the  case  at 
bar,  plaintiflt  in  error  had  a  right  to  have 
the  judgment  of  the  justice  of  the  peace  re- 
viewed by  an  appeal  to  the  county  court,  and 
from  thence  to  this  court.  For-  some  reason, 
unknown  to  us,  he  did  not  avail  himself  of 
this  legal  remedy.  To  grant  him  now  the 
right  of  review,  after  he  has  ignored  the 
remedy  given  him  by  statute,  would  not  be 
warranted,  and  would  be  an  invitation  to 
litigants  who,  through  carelessness  or  other 
insufiScient  reason,  have  ignored  the  pro- 
visions of  statute  enacted  for  their  benefit. 
Plaintiff  in  error  does  not  attempt  to  say 
that  he  was  denied  his  right  of  appeal 
on  account  of  fraud,  mistake  of  fact,  or 
accident,  or  from  some  unavoidable  casu- 
alty, or  any  act  of  the  opposite  party.  .  .  . 
See  also  Hendrickson  v.  Hinckley,  17  How. 
443,  16  U.  S.  (L.  ed.)  123;  Horn  v.  Queen, 
4  Neb.  108.  In  Galbraith  v.  Barnard,  21 
Ore.  67,  26  Pac.  1110,  it  was  said:  'It  is 
not  enough  that  the  judgment  at  law  may 
be  wrong;  but  some  equitable  circumstanee 
must  also  be  shown  to  exist  to  warrant  the 
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interference  oi  equity.  Tlie  failure  to  obtain 
a  new  trial,  or  to  effect  an  appeal  from  acci- 
dent alone;  is  not  sufficient,  unless  an  injus- 
tice or  hardship  is  nmde  to  appear,  or  some 
other  ground  of  equitable  interposition,  so 
that  it  would  be  contrary  to  equity  and  good 
conscience  to  allow  the  judgment  to  be  en- 
forced.' In  23  Cyc.  1006,  it  is  said:  'Irregu- 
larities or  errors  in  the  time,  form,  or  manner 
of  the  rendition  or  entry  of  a  judgment  fur- 
nish no  ground  for  equity  to  reform  or  en- 
join its  collection  unless  in  cases  where  there 
is  no  other  way  of  obtaining  relief,  or  where 
the  party  has  been  prevented  from  obtaining 
relief  at  law  by  fraud,  accident,  or  the  act 
of  the  opposite  party,  without  fault  or  neg- 
lect on  his  own  part.'  Also,  on  page  1031 
of  the  same  volume:  'A  court  of  equity  will 
not  interfere  with  the  enforcement  of  a  judg- 
ment recovered  at  law,  unless  it  is  unjust 
and  unconscionable;  and  therefore  such  relief 
will  not  be  granted,  unless  the  complainant 
show  that  he  has  a  good  and  meritorious  de- 
fense to  the  original  action.  The  only  excep- 
tiooB  to  this  rule  is  in  the  case  of  a  judgment 
which  is  absolutely  void*  not  merely  irregu- 
lar or  voidable,  where,  according  to  the  doc- 
trine generally  accepted,  it  is  not  necessary 
to  show  a  defense  on  the  merits.  However, 
even  this  is  not  universally  admitted;  but 
some  courts  require  a  meritorious  defense  to 
be  shown,  even  where  the  judgment  is  void.* 
It  is  therefore  apparent  that  plaintiff  in 
error  cannot  prevail  in  this  appeal." 

In  Ward  v.  Powell  (Tex.)  140  S.  W.  1188, 
a  temporary  injunction  was  obtained  to  re- 
strain an  execution  for  costs  on  the  ground 
that  they  were  improperly  adjudged  against 
the  plaintiff.  On  a  motion  to  make  the  in- 
junction perpetual,  it  was  dissolved.  On  ap- 
peal the  dissolution  of  the  injunction  was 
affirmed,  the  court  saying:  "Whether  the 
judgment  was  void  or  simply  erroneous  is  in 
our  opinion  unnecessary  to  decide.  It  was 
decided  in  Galveston,  etc.  R.  Ck).  v.  Ware,  74 
Tex.  49,  11  S.  W.  918,  that  relief  by  injunc- 
tion should  be  denied  even  in  the  case  of  a 
void  judgment,  where  tha  applicant  had  an 
opportunity  to  avail  himself  of  a  legal  rem- 
edy to  vacate  it  and  has  neglected  to  make 
use  of  it.  This  rule  was  approved  in  Texas- 
Mexican  R.  Co.  V.  Wright,  88  Tex.  349,  31 
S.  W.  613,  31  LJI.A.  200.  The  court  found 
as  facts  that  the  judgment  complained  of 
was  entered  by  the  clerk  in  the  minutes  on 
August  23, 1910,  and  that  there  was  no  fraud 
of  any  kind  by  any  person  in  the  entering 
of  the  judgment;  that  applicant's  counsel  in 
that  cause  lived  in  Uvalde,  had  an  office 
across  the  street  from  the  courthouse,  were 
both  m  Uvalde  from  the  date  of  the  judg- 
ment entry  continuously  until  September  3d, 
vhen  the  court  adjourned;  that  during  said 
time  both  of  applicant's  counsel  were  at,  in, 
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and  around  the  courthouse  every  day  and  had 
access  to  the  minutes  and  could  have  without 
doubt  ascertained  the  words  and  recitals  of 
the  judgment,  but  made  no  effort  to  ascer- 
tain what  kind  of  a  judgment  had  been  en- 
tered; that  on  September  9th  said  counsel 
filed  a  motion  to  reform  the  judgment  and 
retax  the  costs  so  as  to  charge  Powell  with 
the  costs  of  the  former  appeal,  which  motion 
was  set  for  hearing  at  a  certain  day;  that 
before  such  date  they  notified  opposing  coun- 
sel and  the  judge  that  they  abandoned  the 
motion,  and  for  that  reason  the  motion  was 
never  heard;  that  no  motion  was  made  dur- 
ing the  term,  no  notice  of  appeal  given,  and 
no  effort  made  to  appeal  from  the  judgment. 
There  is  no  statement  of  facts,  and  we  have 
only  the  findings  of  the  judge.  They  are  suf- 
ficient, in  our  judgment,  to  sustain  the  con- 
clusion of  law  that  applicant  failed  to  avail 
himself  of  his  legal  remedy  and  was  not  en- 
titled to  invoke  the  equitable  power  of  the 
court  by  writ  of  injunction.  We  think  the 
facts  found  show  no  equitable  excuse  for  not 
resorting  to  the  right  of  appeal,  or  writ  of 
error,  both  adequate  legal  remedies.  The  in- 
junction was  properly  dissolved." 

Where  the  grounds  on  which  an  injunction 
against  an  execution  sale  is  sought  could 
have  been  made  the  basis  of  a  writ  of  cer- 
tiorari relief  will  be  denied.  Scanland  v. 
Mixer,  34  Ark.  354;  Texas-Mexican  R.  Co.  v. 
Wright,  88  Tex.  346,  31  S.  W.  613,  31  L.R.A. 
200,  affirming  29  S.  W.  1134;  Menifee  v. 
Myers,  33  Tex.  690. 

(2)  Injunction   during  Pendency  of  Appeal 

or  Error. 

Where  an  appeal  has  been  taken  from  a 
judgment  by  the  party  cast  without  giving 
a  supersedeas  bond,  he  cannot  during  its 
pendency  maintain  a  suit  in  equity  to  re- 
strain a  sale  under  an  execution  on  the  judg- 
ment. Parker  Kensel  Engineering  Co.  v. 
Schuler,  133  Qa.  696,  66  S.  £.  800;  Ricks 
V.  Richardson,  70  Miss.  424,  11  So.  935; 
Dunson  v.  Spradley  (Tex.)  40  S.  W.  327. 
See  also  Dupre  v.  Anderson,  45  La.  Ann. 
1134,  13  So.  743,  wherein  it  was  held  that  an 
execution  sale  would  not  be  enjoined  on  the 
ground  that  the  execution  debtor  was  unable 
to  furnish  a  suspensive  appeal  bond,  the  court 
saying:  'The  plea  that  defendant  should  be. 
granted  relief  by  injunction  because  she  was 
unable  to  furnish  a  suspensive  appeal  bond 
is  surely  untenable.  If  recognized,  the  rem- 
edy of  suspensive  appeal  would  be  subsieted 
in  many  cases  by  injunctions.  It  would  seem 
that  the  fact  that  the  law  only  allows  an 
appeal  to  suspend  execution  of  a  judgment 
when  the  ample  bond  required  in  such  cases 
is  furnished  would  be  the  strongest  argument 
against  allowing  the  same  purpose  to  be  ao* 
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complished    by    an    injunction    issued    on   a 
comparatively    insignificant   bond." 

In  Beck  v.  Fransham,  21  Mont.  117,  53  Pac. 
96,  it  was  held  that  where  an  execution  de- 
fendant had  lost  his  right  of  appeal  from  the 
judgment  on  which  the  execution  issued,  by 
his  failure  to  file  a  sufficient  appeal  bond,  he 
could  not  maintain  a  suit  to  enjoin  the 
execution  sale.  The  court  said:  "The  appel- 
lant here,  who  was  tlie  plaintiff  in  the  action 
entitled  'Beck  v.  O'Connor,*  had  a  perfectly 
plain,  speedy,  and  adequate  remedy  at  law 
by  appeal  from  the  judgment  and  order  deny- 
ing his  motion  for  a  new  trial  in  that  suit, 
and  by  executing  a  written  undertaking,  with 
two  or  more  sureties,  to  the  effect  that  they 
were  bound  in  double  the  amount  named  in 
the  judgment  or  order  appealed  from  and 
costs.  (Code  of  Civil  Procedure,  §  1726.) 
But,  as  appears  by  the  records  of  this  court, 
it  was  held  that  appellant  was  guilty  of 
laches  in  his  appeal  in  that  action  by  fail- 
ing to  have  the  sureties  on  the  appeal  bond 
justify  within  twenty  days  after  exceptions 
to  their  sufficiency  had  been  duly  filed  by  the 
respondents  here,  defendants  in  the  action 
referred  to.  Appellant  subsequently  moved 
this  court,  by  motion  filed  June  14,  1897,  for 
leave  to  file  a  new  undertaking  on  appeal  in 
said  suit  and  to  permit  a  justification  of  the 
sureties  thereon  before  this  court,  and  to  stay 
proceedings  upon  the  judgment  rendered  in 
that  suit  by  the  district  court  of  the  sixth 
judicial  district  in  and  for  Carbon  county, 
pending  the  determination  of  the  appeal  by 
this  court.  Counsel  for  appellant  and  re- 
spondents in  that  action  filed  briefs  upon  that 
motion,  and  thereafter,  on  July  10,  1897,  we 
denied  the  plaintiff's  motion  to  file  a  new 
undertaking.  This  order  was,  in  effect,  a 
refusal  to  permit  execution  to  be  stayed. 
Such  being  the  condition  of  the  case,  plain- 
tiff's omission  to  comply  with  the  law  in  re- 
spect to  his  undertaking  in  the  suit  of  Beck 
V.  O'Connor  cannot  be  cured  by  the  aid  of 
a  court  of  equity  in  enjoining  tlie  levy  of 
execution  issued  in  that  case.  High  on 
Injunctions  (section  173),  in  discussing  the 
general  doctrine  denying  the  relief  by  in- 
junction against  the  enforcement  of  a  judg- 
ment, says:  'And  upon  this  point  the  rule 
is  well  established  that  courts  of  equity  will 
not  lend  their  aid,  by  injunction,  against 
,the  enforcement  of  judgments  when  a  suffi- 
cient remedy  exists  by  appeal  or  writ  of  cer- 
tiorari to  revise  the  proceedings  at  law.  A 
plain,  adequate  and  specific  remedy  existing 
by  appeal,  he  who  is  dissatisfied  with  a  judg- 
ment must  pursue  that  remedy,  and  will  be 
denied  relief  by  injunction  when  no  sufficient 
remedy  is  shown  why  the  remedy  at  law  is 
not  pursued." 

But  it  has  been  held  that  where  a  party 
does  not  sue  out  a  writ  of  error  until  after 


the  expiration  of  the  time  during  which  s 
supersedeas  will  issue  he  is  entitled  to  an 
injunction  against  the  collection  of  an  execu- 
tion issued  on  the  judgment  appealed  from. 
Grant  v.  Lathrop,  23  N.  H.  67. 

Where  an  appeal  from  a  judgment  is  pend- 
ing an  injunction  against  the  execution  is- 
sued on  the  judgment  will  not  lie  to  test 
questions  iuTolved  in  the  appeal.  Carroll  v. 
Chaffe,  35  La.  Ann.  83. 

In  Treat  v.  Wilson,  4  Kan.  App.  586,  46 
Pac.  322,  an  injunction  to  stay  proceedings 
on  an  execution  until  the  case  could  be  pre- 
pared for  appeal  and  a  petition  in  error 
could  be  filed  was  refused,  the  court  saying: 
''The  plaintiff  in  error  complains  of  the  rul- 
ing of  the  judge  of  the  district  court  of  Ellis 
county  in  making  an  order  dissolving  a  tem- 
porary injunction  which  had  been  previously 
granted  without  notice  by  the  probate  judge 
of  said  county  to  stay  the  execution  of  a 
judgment  theretofcM'e  rendered  by  said  court, 
in  an  action  in  which  Hill  P.  Wilson  was 
plaintiff  and  M.  J.  R.  Treat  was  defendant, 
until  said  defendant^  Treat,  against  whom 
the  judgment  was  given,  could  prepare  his 
case  and  file  a  petition  in  error  in  the  su- 
preme court  for  a  review  thereof.  We  think 
no  error  was  committed  in  dissolving  the  in- 
junction. The  judgment  sought  to  be  en- 
joined was,  so  far  as  disclosed,  regularly  ob- 
tained, and  in  all  respects  was  valid  and 
binding.  No  stay  having  been  asked  for  or 
allowed  when  the  judgment  was  rendered,  the 
plaintiff  had  a  right  to  have  an  execution 
issue  forthwith.  If  the  defendant  therein 
desired  to  take  the  case  to  the  supreme  court, 
the  district  court  would,  proper  application 
having  been  made,  doubtless  have  given  such 
reasonable  stay  of  proceedings  as  might  have 
been  necessary.  And,  even  after  judgment, 
the  court  still  had  control  of  any  process 
that  might  be  issued,  and  could  have  noade 
any  order  that  was  proper  and  necessary 
fully  to  protect  the  legal  rights  of  the  un- 
successful party.  It  is  the  duty  of  courts 
to  see  that  no  injustice  is  done  by  the  use 
or  abuse  of  its  pro<;ess  and,  to  this  end,  the 
execution  thereof  may  be  stayed  at  any  time 
by  the  court  out  of  which  it  issued.  (Church 
V.  Goodin,  22  Kan.  527;  Dunraeyer  v.  Kansas 
Pac.  R.  Co.  29  Kan.  185;  Bogle  v.  Bloom,  36 
Kan.  512.)  Injunction  is  an  extraordinary 
equitable  remedy,  not  to  be  resorted  to  where 
there  is  an  adequate  remedy  at  law.  An 
adequate  legal  remedy  existed  in  this  case." 

In  State  v.  Judge,  18  La.  542,  it  was  held 
that  the  loss  of  a  petition  and  appeal  bond 
was  no  ground  for  the  issuance  of  an  injunc- 
tion against  an  execution  issued  on  the  judg- 
ment appealed  from.  The  court  said:  *'It 
appears  to  us  that  the  applicant  has  mistaken 
his  remedy,  if  any  there  be.  On  discovering 
that  his  petition  and  appeal  bond  were  loat, 
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it  was  his  duty  immediately  to  do  every 
tiling  in  his  power  to  prevent  the  ill  conse- 
quences of  this  accident.  He  should  have 
prepared  another  bond,  and  presented  it  to 
the  judge,  with  a  new  petition  of  appeal, 
stating  the  previous  facts,  and  loss  of  the 
first  ones.  The  judge  might  then  have  con- 
sidered whether  these  facts  authorized  the 
granting  of  any  other  than  a  devolutive  ap- 
peal; and  if  they  did,  whether  the  execution 
that  had  issued  in  the  meantime  might  have 
been  enjoined?  If  the  party  thought  himself 
injured  by  the  decision  of  the  judge  on  either 
of  these  points^  he  might  then  have  resorted 
to  use  for  relief.  Were  we  to  order  an  injunc- 
tion to  issue,  the  execution  of  a  judgment, 
from  which  there  is  no  appeal,  would  be  in- 
definitely suspended." 

In  Barker  v.  Barker,  136  N.  C.  316,  48  S. 
£.  733,  pending  an  appeal  from  an  order 
granting  a  wife  alimony  pendente  lite,  an 
injunction  was  granted  against  the  sale  of  the 
husband's  property  under  an  execution  issued 
on  the  sale  order. 

In  Savoie  v.  Thibodaux,  29  La.  Ann.  51, 
it  was  held  that  a  party  to  a  suit  in  which 
an  appeal  was  taken,  but  who  did  not  him- 
self take  an  appeal,  could  not  maintain  a 
petition  to  enjoin  a  sale  of  his  property'  imder 
an  execution  issued  in  the  suit  on  the  ground 
that  the  execution  was  issued  before  the  man- 
date of  the  appellate  court  had  been  filed  in 
the  clerk's  office  in  the  trial  court. 

In  Jaedicke  v.  Patrie,  15  Kan.  287,  an  ac- 
tion was  brought  to  enjoin  a  sale  under  an 
execution  on  the  ground  that  an  appeal  had 
been  taken  from  the  judgment  on  which  the 
execution  issued  and  that  a  bond  to  stay 
proceedings  had  been  filed,  the  proceedings 
in  error  having  been  commenced  after  the 
issuance  of  the  execution.  It  was  held  that 
no  pfround  for  relief  was  shown.  But  in 
Ounmeyer  v.  Kansas  Pac.  R.  Co.  20  Kan.  185, 
a  jud^nnent  defendant  filed  a  motion  praying 
that  an  execution  which  had  issued  should 
Jjo  ordered  to  be  returned  and  that  the  judg- 
ment plaintiff  should  be  enjoined  from  issu- 
injr  further  executions  on  the  judgment  dur- 
in;r  tlie  pendency  of  its  suit  in  the  Supreme 
Court  of  the  United  States.  Relief  was  grant- 
ed by  the  lower  court  and  on  appeal  the  ac- 
tion of  the  lower  court  was  affirmed  on  the 
authoritv  of  Doyle  v.  Wisconsin,  94  U.  S.  50, 
24  U.  S.   (L.  ed.)   64. 

In  Western  Union  Tel.  Co.  v.  McKee  (Tex.) 
135  S.  W.  658,  it  appeared  that  on  the  dis- 
missal of  an  appeal  from  the  judgment  of  a 
justice's  court  the  judgment  plaintiff  had  an 
execution  issued  on  the  judgment.  An  action 
was  brought  to  restrain  a  levy  under  the 
expcntion  and  the  temporary  Injunction 
which  had  been  granted  was  dissolved  on  the 
trial.  In  reversing  the  action  of  the  trial 
court,  the  appellate  court  said:     *'The  exe- 
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cution  was  issued  without  authority  and  the 
injunction  prayed  for  should  have  been 
granted.  It  does  not  matter  that  the  demand 
upon  which  the  judgment  was  rendered  is  a 
just  debt  and  is  unpaid.  This  did  not  author- 
ise the  seizure  of  appellant's  property  with- 
out a  proper  judgment  and  execution,  nor 
was  it  required  to  offer  to  pay  the  same  in 
order  to  protect  its  property  from  unlawful 
seizure  and  sale.  Of  course,  the  county 
court  could  not  properly  dismiss  the  appeal 
for  failure  of  appellant  to  appear  at  the 
trial.  He  had  prosecuted  his  appeal  with 
effect  as  required  by  the  conditions  of  the 
appeal  bond  by  taking  the  proper  steps  to 
take  the  case  into  the  countv  court  for  trial 
de  novo.  Thereafter  he  stood  as  a  defend- 
ant, and  the  case  stood,  so  far  as  concerned 
the  rights  of  the  parties,  as  though  it  had 
been  originally  brought  in  the  county  court. 
Appellees  should  have  prosecuted  their  claim 
to  the  judgment  in  the  county  court.  The 
judgment  of  the  district  court  is  reversed 
and  judgment  here  rendered  perpetually  en- 
joining appellees  from  any  further  proceed- 
ings to  enforce  the  judgment  of  the  justice 
court." 

In  Ostman  v.  Frey,  148  Mo.  App.  284,  128 
S.  W.  257,  an  action  was  brought  by  a  judg- 
ment debtor  to  enjoin  an  execution  issued  on 
a  judgment  obtained  against  her  in  a  jus- 
tice's court,  the  ground  on  which  relief  was 
sought  being  that  the  judgment  had  been 
superseded  by  an  appeal.  Holding  that  no 
relief  should  be  granted  the  court  said:  "The 
rule  of  decision  which  universally  obtains,  ex- 
cept where  modified  by  statute,  as  to  deny- 
ing injunctions  when  an  adequate  remedy  at 
law  exists,  precludes  any  right  of  relief  in 
this  proceeding  against  the  defendant  con- 
stable. There  is  nothing  in  the  bill  tending 
to  show  the  constable  knew  an  appeal  had 
been  perfected  and  it  appearing  the  judgment 
against  plaintiff  on  which  the  execution  is- 
sued was  one  given  within  the  jurisdiction 
of  the  justice,  the  writ  of  execution  in  the 
hands  of  the  constable  was  valid  on  its  face 
and  conclusive  in  an  action  sounding  in  tres- 
poss  rgainst  him  for  the  levy.  In  these  cir- 
cumstances, it  may  be  conceded  that  no  ade- 
quate remedy  at  law  for  damages  sufficient  to 
defeat  the  right  of  injunction  exists  against 
Uie  constable,  but  an  adequate  remedy  in  the 
form  of  replevin  exists.  .  .  .  Be  this  as 
it  may,  notwithstanding  the  statute,  our  su- 
preme court  adheres  to  the  rule  that  an  in- 
junction should  be  denied  if  it  appear  an  ade- 
quate remedy  at  law  exists  against  the  con- 
stable in  replevin.  See  St.  Louis,  etc.  R.  Co. 
V.  Lowder,  138  Mo.  533,  39  S.  W.  799.  .  .  . 
There  can  be  no  doubt  of  the  general  rule 
that  equity  will  decline  to  award  an  injunc- 
tion to  restrain  a  sale  under  execution  issuing 
from  a  court  or  on  a  judgment  given  without 
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jurisdiction  for  the  reason  in  such  circum- 
stances an  adequate  remedy  at  law  exists 
which  may  afford  complete  relief  to  the 
plaintiff.  ...  If  the  judgment  in  the 
present  case  were  superseded  by  appeal  to 
the  circuit  court  and  thereby  rendered  in- 
effective for  the  purposes  of  an  execution,  as 
alleged  by  plaintiff,  then  the  execution  is- 
sued thereon,  although  regular  on  its  face, 
was  void  and  of  no  force,  and  the  constable's 
sale  thereunder  would  convey  no  title.  In 
such  circumstances,  an  adequate  remedy  at 
law  in  replevin  existed  in  favor  of  the  plain- 
tiff to  recover  the  property  held  in  execution 
and  the  injunction  should  be  denied  for  that 
reason  as  was  done  in  St.  liouis,  etc.  R.  Co. 
V.  Lowder,  138  Mo.  533,  39  S.  W.  799." 

c.  Interposition  of  ClcA/m, 

In  some  jurisdictions  a  method  is  provided 
whereby  a  determination  may  be  had  of  the 
question  whether  property  levied  on  is  sub- 
ject to  the  lien  of  the  execution  by  the  filing 
of  a  claim  to  the  property.  In  these  juris- 
dictions an  injunction  against  an  execution 
will  not  Ke  for  any  ground  which  may  be 
set  up  against  the  execution  by  the  filing 
of  a  claim.  Gunn  v.  Harrison,  7  Ala.  585; 
Marriott  v.  Givens,  8  Ala.  694;  Richards  ▼. 
Kirkpatrick,  53  Gal.  433 ;  Robinson  v.  Thomp- 
son, 30  Ga.  933;  Welchel  v.  Gordon,  63  Ga. 
610;  Jones  v.  Crawley,  68  Ga.  175;  Racine 
Iron  Co.  V.  McCommons,  111  Ga.  536,  36 
S.  E.  866,  51  L.R.A.  134;  Smith  v.  Murphey, 
140  Ga.  80,  78  S.  E.  423;  Douglaa  v.  Jenkins, 
reported  in  full,  post,  this  volume,  at  page 
322;  Bayless  v.  Alston,  1  White  k  W.  Civ. 
Cas.  Ct.  App.  (Tex.)  g  1031;  Baker  ▼. 
Rinehard,  11  W.  Va.  238.  See  also  Williams 
V.  Farmers*  Nat.  Bank,  22  Tex.  Civ.  App.  581, 
56  S.  W.  261. 

In  Richards  v.  Kirkpatiick,  53  Cal.  433,  it 
appeared  that  after  the  leiy  of  an  execution 
on  personal  property  as  belonging  to  the 
judgment  debtor,  a  third  person  commenced 
an  action  of  claim  and  delivery  for  the  re- 
covery  of  the  property.  It  was  held  that 
he  could  not  thereafter  maintain  a  suit  to 
restrain  the  sale  of  the  property.  The  court 
said:  ^'A  party  is  not  entitled  to  an  injunc- 
tion in  a  case  where  he  has  a  plain,  speedy, 
and  adequate  remedy  at  law.  (Leach  v.  Day, 
27  Cal.  643;  Rahm  v.  Minis,  40  Cal.  421.) 
No  reason  is  given  why  the  plaintiff  could  not 
obtain  all  the  relief  to  which  he  is  entitled 
in  the  pending  action  of  claim  and  delivery. 
While  the  property  is  held  by  the  sheriff 
tmder  the  process  in  that  action  the  constable 
cannot  sell  it,  and  should  the  property  be  re- 
delivered by  the  sheriff  to  the  constable  upon 
his  execution  of  the  statutory  undntaking, 
that  undertaking  is  presumptively  sufiicient 
protection  to  the  plaintiff  should  he  recover 
a  judgment  in  that  action." 


Where  there  has  been  a  trial  in  a  claim 
case  w^ith  a  judgment  in  favor  of  the  execu- 
tion creditor,  an  injunction  will  not  be  grant- 
ed against  an  execution  sale  for  grounds  of 
attack  on  the  validity  af  the  judgment  and 
process  which  could  have  been  set  up  in  the 
claim  case.  Hollinshead  v.  Woodard,  128  Ga. 
7,  67  S.  E.  79;  Pollard  v.  King,  63  Ga.  225. 
In  the  case  last  cited  it  was  held  that  after 
the  execution  plaintiff  in  fi.  fa.  had  litigated 
through  a  regular  claim  case,  and  the  prop- 
erty had  been  found  subject  to  the  execution, 
a  court  of  equity  would  not  enjoin  a  sale  un- 
der the  levy  because  the  plaintiff's  judgment 
against  the  defendant  in  fi.  fa  was  not  signed 
by  the  plaintiff  or  his  counsel. 

In  Hollinshead  v.  Woodard,  128  Ga.  7,  57 
S.  £.  79,  it  appeared  that  the  plaintiff  in  an 
injunction  had  bought  from  an  executor  a 
lot  belonging  to  a  decedent's  estate  after  a 
creditor  of  the  estate  had  secured  a  personal 
judgment  against  the  executor.  The  judg- 
ment was  subsequently  amended  so  as  to 
make  it  a  judgment  de  bonis  testatoris  and 
execution  was  issued  on  the  judgment  and 
levied  on  the  property  bought  by  the  plain- 
tiff who  then  filed  his  claim  to  the  property, 
which  however  was  found  subject  to  the  claim 
case  to  the  execution.  The  plaintiff  then  filed 
a  petition  for  an  injunction  against  a  sale 
alleging  that  the  estate  was  insolvent  and 
that  the  debt  for  which  the  execution  was 
issued,  should  be  postponed  to  debts  of  higher 
dignity  and  be  ranked  with  other  debts  of  the 
estate  of  equal  dignity.  Holding  that  no  re- 
lief should  be  granted  the  court  said:  "We 
know  of  no  rule  of  law  whereby  a  claimant 
who  has  been  concluded  by  a  judgment  in  a 
claim  case  may  require  an  accounting  of  a 
defendant  in  execution  who  is  the  executor 
of  an  insolvent  estate,  to  ascertain  the  rela- 
tive priority  of  the  judgmoit  with  the  claims 
of  other  undisclosed  creditors  of  his  testator 
and  a  reduction  from  the  face  of  the  judg< 
ment  of  such  amount  as  may  be  found  from 
such  accounting." 

d.  Affidamt  of  Illegality, 

Under  statutes  allowing  an  affidavit  of 
ill^pality  to  be  filed  against  an  execution  it  is 
held  that  an  injunction  will  not  lie  against 
an  execution  sale  for  any  ground  that  might 
have  been  set  up  in  the  affidavit  of  illegality. 
Floumoy  v.  Silman,  59  Ga.  195;  Gunn  v. 
Woolfolk,  66  Ga.  682;  Mitchell  v.  Cooper,  73 
Ga.  796;  Rounsaville  v.  McGinnis,  93  Ga.  579, 
21  S.  E.  123;  Hitchcock  v.  Culver,  107  Ga. 
184,  33  S.  E.  35;  Rice  v.  Macon,  117  Ga.  401, 
43  S.  E.  773;  Park  v.  Callaway,  128  Ga.  119. 
57  S.  E.  229;  Roney  v.  McCall,  128  Ga.  249. 
57  S.  E.  503,  Mathews  v.  Gelders,  129  Ga. 
103,  58  S.  E.  649;  Williams  v.  Kennedy,  1,34 
Ga.  339,  67  8.  E.  821;  Smith  v.  Mu'rphey. 
140  Ga.  80,  78  8.  E.  423;  Wadley  v.  Oertel, 
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140  Ga.  326,  78  S.  E.  D12;  Williams  v.  Hin- 
8on,  143  Ga.  740,  85  S.  £.  868;  Wade  v. 
Calhoun  Nat.  Bank,  145  Ga.  384,  89  S.  £. 
407. 

"Where  a  levy  is  made  upon  the  property 
of  a  defendant  in  Sl.  fa.  and  the  groimda 
upon  which  he  seeks  to  prevent  a  sale  there- 
of can  be  set  up  in  an  affidavit  of  illegality 
he  cannot  ordinarily  resort  to  a  court  of  equi-  ■ 
ty  and  obtain  an  injunction  for  this  purpose." 
Williams  v.  Kennedy,  supra. 

In  Floumoy  v.  Silman,  supra,  in  applying 
this  rule  the  court  said:  "The  complainant 
filed  his  bill  against  the  defendants  with  a 
prayer  for  an  injunction  on  the  allegations 
contained  therein,  which  the  presiding  judge 
refused  to  grant;  whereupon  the  complainant 
excepted.  The  main  grounds  of  equity  alleged 
in  the  complainant's  bill  are,  that  he  pur- 
chased fifty  acres  of  land  from  one  Venable, 
for  which  he  gave  his  negotiable  note  for 
$400;  that  Venable  transferred  it  to  Witt, 
who  obtained  judgment  thereon  against  com- 
plainant; that  when  Witt  pressed  him  for  the 
payment  of  the  note,  one  Mathens  promised 
him  •that  if  he  would  make  him  a  deed  to 
the  fifty  acres  of  land  he  would  pay  off 
said  note,  which  he  failed  to  do;  but,  on 
the  contrary,  he  has  purchased  the  fi.  fa. 
which  issued  on  the  judgment  obtained  on 
said  note,  of  the  administrator  of  Witt 
(the  latter  being  dead),  and  the  same  is 
DOW  the  property  of  Mathens,  who  has  had 
it  levied  on  complainant's  land.  If  fi.  fa. 
is  the  property  of  Mathens,  and  the  fifty 
acres  of  land  was  conveyed  to  him  to  pay 
that  debt,  as  alleged,  then  it  is  paid,  bo 
far  as  Mathens  is  concerned,  and  an  affidavit 
of  illegality  alleging  such  payment  would 
have  been  an  adequate  remedy,  inasmuch  as 
he  can  now,  under  our  practice,  allege  and 
set  forth  therein  such  equitable  grounds  of 
relief  as  he  could  obtain  in  a  court  of  equity. 
On  the  statement  of  facts  disclosed  in  the 
record,  we  will  not  interfere  to  control  the 
discretion  of  the  chancellor  in  refusing  the 
injunction  prayed  for." 

In  Rounsaville  v.  McGinnis,  93  Ga.  579,  21 
8.  E.  123,  it  was  held  that  an  injunction 
against  a  sale  under  an  execution  issued  on  a 
forthcoming  bond  against  a  surety  thereon 
would  not  be  granted  on  the  ground  that  the 
surety's  name  was  forged,  because  the  execu- 
tion could  have  been  opposed  on  that  ground 
by  an  afiidavit  of  illegality. 

But  in  Atlanta  v.  Seaboard  Air-Line  R.  Ck). 
137  Ga.  805,  74  S.  £.  268,  it  appeared  that 
an  execution  was  issued  on  a  special  assess- 
ment against  a  person  not  an  owner  of  the 
property  against  which  the  assessment  was 
made.  It  was  held  that  an  injunction  would 
issue  against  the  sale  as  an  affidavit  of  ille- 
gality would  not  lie. 

In  BCanning  v.  Lacey,  97  Ga.  884,  23  S.  E. 
845,  it  appeared  that  there  was  a  violation 
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of  an  agreement  to  suspend  a  sale  under 
an  execution.  It  was  held  that  the  sale  would 
be  enjoined  until  a  sufficient  affidavit  of  ille- 
gality  could  be  prepared. 

3.  Denial  of  Lboal  Rbicedt. 

Where  a  party  entitled  to  relief  against  an 
execution  has  sought  and  been  denied  relief 
at  law,  he  may '  ordinarily  resort  to  equity 
to  enjoin  the  execution. 

Thus  where  the  officer  making  a  levy  under 
an  execution  improperly  refuses  to  accept  an 
affidavit  of  illegality  tendered  to  him,  and  to 
arrest  the  sale,  equity  may  be  resorted  to  for 
relief.  Clary  v.  Haines,  61  Ga.  520;  Johnson 
v.  Hayne,  103  Ga.  542,  29  S.  £.  914;  Williamb 
v.  Kennedy,  134  Ga.  339,  67  S.  B.  821.  In 
such  a  case  an  injunction  is  the  proper  rem- 
edy and  a  mandamus  to  compel  the  levying 
officer  to  accept  the  affidavit  of  illegality  will 
not  lie.  Webb  v.  Newsom,  138  Ga.  342,  75 
S.  E.  106.  But  relief  cannot  be  granted  where 
the  refusal  to  accept  the  affidavit  is  due  to 
the  fact  that  no  grounds  of  illegality  are 
shown.  McCandless  v.  McKibben,  99  Ga.  129, 
24  S.  E.  872;  Williams  v.  Kennedy,  134  Ga. 
339,  67  S.  E.  821. 

And  where  the  application  for  relief 
against  an  execution  was  denied  by  the  court 
in  which  the  judgment  was  rendered,  it  has 
been  held  that  a  court  of  equity  had  juris- 
diction to  enjoin  the  execution  and  sale  there- 
under. Merrlman  v.  Walton,  105  Cal.  403, 
38  Pac.  1109,  45  Am.  St  Rep.  50,  30  L.R.A. 
802. 

So  where  a  motion  to  recall  an  execu- 
tion by  an  execution  creditor  was  refused  it 
was  held  that  he  could  obtain  relief  by  an 
injunction.  Eppinger  v.  Scott,  130  Cal.  275, 
62  Pac.  460. 

4.  Injunction    dubino    Pendency    of    Ac- 
tion. 

The  rule  obtains  in  some  Jurisdictions 
that  a  judgment  debtor  who  haa  been  sued 
in  garnishment  proceedings  by  a  creditor 
of  his  creditor  can  maintain  an  action  to 
enjoin,  until  the  disposition  of  the  garnish- 
ment proceedings,  a  sale  of  his  property  under 
the  escecution  issued  on  the  judgment  against 
him.  Morgan  v.  Peet,  8  Mart.  N.  S.  (La.) 
396;  Preston  v.  Harris,  24  Miss.  247;  Hender- 
son V.  Garrett,  35  Miss.  554;  NaHhfield 
Knife  Co.  v.  Shapleigh,  24  Neb.  635,  39  N. 
W.  788,  8  Am.  St.  Rep.  224;  Barcus  ▼. 
O'Brien  (Tex.)  171  S.  W.  492.  Thus  in  the 
case  last  cited  the  court  said:  "The  first 
proposition  submitted  by  appellant  is  that  the 
district  court  has  no  right  or  authority  to 
enjoin  the  collection  of  a  judgment  in  the 
district  court  pending  a  settlement  of.  an 
entirely  different  suit  in  the  county  court. 
...  In  the  instant  ease  O'Brien  has  an- 
swered in  the  garnishment  proceedings  in  the 
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county  court  setting  up  the  fact  that  appel- 
lant BarcuB  is  claiming  some  sort  of  an  in- 
terest in  the  judgment  by  reason  of  a  trans- 
fer from  Hicks  and  praying  that  Barcus  be 
required  to  interplead.  It  is  settled  law  in 
this  state  that  a  defendant  in  a  judgment 
which  is  in  every  sense  final  is  subject  to 
garnishment.  .  .  .  We  agree  with  appel- 
lant that  the  county  court  could  not  have  en- 
joined the  issuance  and  levy  of  the  execution 
based  upon  the  district  court  judgment;  but 
we  think  the  garnishee,  in  order  to  save  him- 
self from  a  double  judgment,  had  the  right 
to  ask  the  district  court  to  stay  the  collec- 
tion of  its  judgment  until  the  question  of  the 
right  to  the  fund  had  been  settled  in  the 
county  court.  Henderson  v.  Garrett,  35  Miss. 
554;  Preston  v.  Harris,  24  Miss.  247;  Mor- 
gan V.  Peet,  8  Mart.  N.  S.  (La.)  396;  Weems 
v.  Jennings,  2  Brev.  (S.  C.)  92;  Paxson  v. 
Sanderson,  8  Leg.  Int.  (Pa.)  64;  Skipper  v. 
Forster,  29  Ala.  330,  65  Am.  Dec.  405;  Mont- 
gomery Gaslight  Co.  v.  Merrick,  61  Ala.  537; 
Rieden  v.  Kothman    (Tex.)    73  S.  W.  425." 

In  Henderson  v.  Garrett,  35  Miss.  554, 
reversing  the  action  of  the  trial  court  in  dis- 
solving an  injunction  on  the  hearing,  the 
appellate  court  said :  "The  bill,  .  .  .  that 
appellant  has  been  garnished  by  judgment 
creditors  of  the  said  appellee,  naming  them 
specifically,  and  prays,  that  said  judgment 
creditors  and  the  said  Garrett  mav  be  re- 
quired  to  interplead,  that  an  account  be 
taken,  and  the  amount  ascertained  to  be  due 
on  said  judgments  be  decreed  to  be  paid  to 
the  plaintiffs  therein,  and  the  said  Garrett 
be  perpetually  enjoined  from  collecting  the 
.amount  so  decreed,  from  appellant,  and  for 
general  relief.  The  answer  admits  the  ex- 
istence of  these  several  judgments  against 
the  appellee,  as  stated;  admits  the  issuing 
of.  the  garnishments,  and  that  they  are  still 
pending  against  appellant;  and  sets  up  no 
valid  defense  against  the  relief  sought,  in  this 
aspect  of  the  bill.  The  decree  of  the  chan- 
cellor below  seems  to  have  been  made  upon 
a  regular  submission  of  the  case,  upon  bill, 
answer,  and  proofs,  and  upon  consideration 
of  the  merits  involved.  The  case  is  presented 
to  us,  in  the  same  manner.  Overlooking, 
therefore,  mere  technical  difficulties,  as 
waived  by  both  parties,  and  regarding  the 
former  opinion  delivered  in  this  case,  as  set- 
tling the  right  of  appellants  to  the  relief 
sought,  unless  the  defendant  could  gainsay 
the  same,  the  decree  of  the  chancellor  so  far 
as  it  dismisses  appellant's  bill,  as  to  said 
judgment  in  the  probate  court,  and  the  said 
garnishments  against  appellee,  must  be  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings." 

But  under  the  practice  obtaining  in  a  few 
jurisdictions  a  judgment  debtor  who  has  been 
sued  in  garnishment  proceedings  by  a  creditor 


of  his  creditor  cannot  maintain  an  action  to 
enjoin  a  sale  of  his  property  under  an  execu- 
tion issued  on  the  judgment  obtained  against 
him.  Hastings  v.  Cropper,  3  Del.  Ch.  165; 
Blair  v.  Hilgedick,  45  Minn.  23,  47  N.  W.  310. 
See  also  Dunham  v.  Collier,  1  G.  Greene  (la.) 
64.  Thus  in  Blair  v.  Hilgedick,  supra,  the 
court  said:  '*The  defendant  Hidgedick  sued 
the  plaintiff  to  recover  the  amount  of  $370 
for  goods  sold;  and,  while  the  action  was 
pending,  the  latter  was  garnished  by  Kerr  & 
Bennett,  creditors  of  Hilgedick.  The  defend- 
ant Ide  claims  to  have  acquired  Hilgedick's 
claim  against  plaintiff  by  assignment,  and 
appeared  as  claimant  in  the  garnishee  pro- 
ceedings, which  are  alleged  to  be  still  pend- 
ing. The  defendant  Hilgedick  recovered  judg- 
ment against  plaintiff  in  the  suit  first  men- 
tioned, and  the  latter  brings  this  action 
against  the  parties  named,  on  accoimt  of  the 
double  claim  made  against  him  for  the  same 
debt,  by  Hilgedick  or  Ide,  his  assignee,  and 
the  plaintiffs  in  the  garnishee  action.  The 
court  was  right  in  holding  that  he  is  not  en- 
titled to  any  part  of  the  relief  sought.  The 
defendants  Ide  and  Kerr  k  Bennett  are  en- 
titled to  pursue  their  legal  remedies  in  the 
separate  action  to  which  they,  as  well  as 
Hilgedick  and  plaintiff,  are  parties.  The 
pendency  of  Hilgedick's  action  against  Blair 
is  no  reason  for  staying  or  superseding  the 
proceedings  by  garnishment,  or  compelling  an 
interpleader.  The  pendency  of  the  latter 
proceeding,  however,  is  doubtless  ground  for  a 
stay  of  the  proceedings  in  the  first^mentioned 
action  to  the  extent  necessary  to  protect 
Blair's  rights,  and  to  prevent  the  liability  of 
'  a  double  payment  of  the  same  debt.  And  it 
would  clearlv  be  the  dutv  of  the  court  to 
grant  such  stay  upon  a  proper  application 
therefor  seasonably  made.  The  plaintiff  had 
thus  an  ample  and  summary  remedy  in  the 
same  action.  There  is  no  ground  for  a  sep- 
arate, independent,  equitable  action  to  com- 
pel the  parties  to  interplead  and  settle  their 
rights  and  claims  in  such  action.  If,  by  his 
laches  or  mistake,  he  has  failed  to  procure 
such  stay,  that  fact  furnishes  no  additional 
reason  whv  this  action  should  be  maintained. 
When  the  defendant  in  an  action  is  garnished 
by  a  creditor  of 'the  plaintiff  therein,  we  ap- 
prehend the  practice  is  for  the  court,  on  the 
proper  application,  to  stay  all  proceedings  be- 
fore judgment,  or  permit  judgment  to  be  en- 
tered, with  stav  of  execution  as  to  the  whole 
or  a  part  of  the  judgment,  as  circumstances 
may  require."  In  Hastings  v.  Cropper,  3  Del. 
Ch.  165,  it  was  held  that  the  proper  remedy  of 
a  judgment  debtor  against  whom  an  execu- 
tion had  issued  and  who  was  also  sued  in 
attachment  proceedings  was  by  interpleader. 
In  Cooper  v.  Cooper,  127  n1!  C.  490,  37  8. 
E.  492  the  facts  were  stated  by  the  court  as 
follows:     "The  plaintiff  instituted  an  action 
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for  a  divorce  a^inst  the  defendant  A.  D. 
Cooper,  and  applied  for  a  decree  for  alimony. 
IVntlinfr  that  litigation  A.  D.  Cooper  con- 
fessed judgment  in  Buncombe  superior  court 
to  his  brother  \V.  M.  Cooper,  and  one  D.  J. 
Williams,  his  codefendanta  in  this  action, 
for  $3,000.  This  action  is  brought  by  the 
wife,  alleging  that-  said  confession  of  judg- 
ment is  fraudulent,  and  that  the  purpose 
thereof  is  to  defeat  her  recovery  in  the  ap- 
plication for  alimony  and  she  seeks  to  set 
aside  the  judgment,  and  an  injunction  against 
the  sale  of  her  husband's  property  under 
the  execution  issued  thereon.  There  was  a 
temporary  retttraining  order."  Holding  that 
the  injunction  was  improperly  granted  the 
court  said:  "Upon  the  affidavits  pro  and 
con  as  to  the  bona  fides  of  the  debt,  the 
great  weight  is  in  favor  of  the  defendants, 
and  the  court  was  not  justified  in  restraining 
W.  M.  Cooper  from  collecting  under  his 
judgment,  merely  because  the  plaintifT  avers 
an  expectation  of  obtaining  a  judgment, 
which,  if  obtained,  will  l)e  junior  to  the  judg- 
ment, execution  upon  which  is  sought  to  be 
restrained." 


5.   CONCUBREXT  ReMBDT. 

The  view  that  where  equitable  grounds  are 
shown  for  enjoining  an  execution  sale  that 
remedv  will  not  be  denied  because  an  addi- 
tfonal  reuuMly  to  the  party  seeking  relief  has 
been  provided  for  by  a  statute,  has  found 
some  support.  Ryan  v.  Boyd,  33  Ark.  778; 
Merriman  v.  Walton,  105  Cal.  403,  38  Pac. 
1109,  45  Am,  St.  Rep.  50,  30  L.R.A.  802; 
Hainlett  v.  Buckner,  6  Ky.  L.  Rep.  (abstract) 
741:  Wende  v.  Zimmer^  189  111.  App.  490. 
Thus  in  Hamlett  v.  Buckner,  supra,  the  court 
said:  "Tlie  statutory  admission  of  an  ex- 
ecution defendant  to  the  remedy  formerly 
called  an  action  of  replevin  for  tlie  recovery 
of  his  exempted  personal  property,  sold  under 
execution,  did  not  take  away  his  remedy  by 
injunction  to  prevent  the  sale  of  the  prop- 
erty." And  in  Merriman  v.  Walton,  105  Cal. 
403,  38  Pac.  1109,  45  Am.  St.  Rep.  50,  30 
LR.A.  802,  it  was  said:  "It  is  a  familiar 
rule  that  a  separate  action  to  restrain  the 
enforcement  of  a  judgment  Mill  not  be  sus- 
tained wlien  the  same  relief  can  be  obtained 
through  a  motion  or  other  proceeding  in  the 
action  in  which  the  judgment  was  obtained; 
and,  in  a  jurisdiction  in  which  legal  and 
^{uitable  relief  is  dispensed  in  different  tri- 
bunals, a  court  of  equity  will  not  grant  re- 
lief against  a  judgment  when  the  same  relief 
can  be  obtained  by  the  aid  of  the  court  that 
rendered  the  judgment.  But,  under  the  sys- 
tem of  procedure  which  obtains  in  this  state, 
where  the   various   kinds   of   relief   are   ad- 
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ministered  by  the  same  tribunal,  and  where 
there  is  but  one  form  of  civil  action  for  the 
enforcement  or  protection  of  civil  rights 
.  .  .  a  party  who  presents  a  complaint 
showing  his  right  to  the  relief  asked  is  not 
to  be  denied  that  relief  because  he  might  have 
sought  it  under  a  different  form  of  action. 
.  .  .  The  objection  that  the  codefendant 
of  the  plaintiff  is  not  a  party  to  this  action 
is  without  merit.  The  judgment  in  the  jus^ 
tioe's  court  is  restrained  only  so  far  as  it 
affects  the  plaintiff  herein  and  his  property, 
leaving  the  judgment  against  his  codeiendant 
in  full  effect,  to  be  enforced  at  any  time." 


6.  PnEVENTIXVe    MtTLTIPLIOITT    OF    SUITS. 

It  seems  that  where  there  are  a  number  of 
conflicting  claims  and  issues  involving  the 
property  seized  under  an  execution  a  sale  un- 
der the  execution  will  be  enjoined  and  the 
rights  of  tlie  parties  will  be  adjusted  in  one 
suit,  thus  avoiding  a  multiplicity  of  suits. 
Kendall  v.  Dow,  46  Ga.  607;  Rossow  v.  Bank 
of  Commerce,  22  X.  V.  Wkly.  Dig.  448;  Al- 
bright V.  Albright,  88  X.  C.  238;  Paddock 
V.  Jackson,  16  Tex.  Civ.  App.  055,  41  S.  W. 
700;  Ilalley  v.  Ingersoll,  14  S.  D.  7,  84  N. 
W.  201.  See  also  Xewcombe  v.  Irving  Xat. 
Bank,  51  Tlun  220,  4  N.  Y.  S.  37,  51  Hun 
639,  4  X.  Y.  S.  39;  Hazelhurst  v.  Sea  lale 
City  Hotel  Co.  (N.  J.)  25  Atl.  201.  In  Al- 
bright v.  Albright,  supra,  the  facts  were  stat- 
ed by  the  court  as  follows:  "There  are  five 
judgments  against  the  plaintiff.  Two  of 
them  known  as  the  Edwards  and  Sharpe  judg- 
ments, and  amounting,  together,  to  the  sum 
of  $1,040.19,  were  rendered  upon  contracts 
made  prior  to  1868,  and  docketed  respectively  * 
in  December,  1873,  and  August,  3874.  Three 
of  them,  known  as  the  William  Albright,  the 
Kirkmaa  and  the  George  Albright  judgments, 
and  amounting  in  the  aggregate  to  $1,830.59, 
were  founded  upon  contracts  made  subse- 
quently to  1868,  and  were  all  procured  and 
docketed  after  the  first  two  mentioned  judg- 
ments. Besides  these  debts,  the  plaintiff 
owes  one  of  $280  to  the  defendant,  Adams, 
secured  by  a  mortgage  upon  certain  of  his 
lands,  executed  and  registered  in  1871;  and 
another  of  $105,  which  was  imposed  upon 
his  land  as  a  charge  to  make  equality  in 
the  division  of  the  lands  of  his  father.  He 
owns  the  following  real  estate:  His  home 
place,  consisting  of  two  hundred  and  forty- 
seven  acres;  an  undivided  third  interest  in 
a  tliirty  acre  tract,  upon  which  there  are 
grist  and  saw  mills;  and  a  seventy -six  acre 
tract,  subject  to  the  Adams  mortgage,  and 
the  charge  for  equality.  In  October,  1882, 
the  defendants,  George  B.  Albright  and  Kirk- 
man,  sued  out  executions  upon  their  judg- 
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ments,  under  which  they  caused  the  plain- 
tifiTs  persona]  property  exemption  of  $500  to 
be  set  apart  to  him,  and  his  homestead,  in- 
cluding his  dwelling  and  a  hundred  acres  of 
his  home  place  to  be  allotted.  The  excess  of 
his  personal  property  amounting  to  $64,  they 
then  caused  to  be  levied  on  under  their  execu- 
tions and  to  be  sold,  and  the  proceeds  is  now 
in  the  hands  of  the  officer.  They  also  caused 
the  excess  in  the  lands,  over  and  above  the 
homestead,  to  be  levied  on  imder  their  same 
execution,  and  advertised  for  sale  in  Novem- 
ber of  that  year.  Before  the  day  of  sale,  . 
one  Ogburn,  who,  in  the  meantime,  had  pur- 
chased the  Edwards  and  Sharpe  judgments, 
caused  executions  thereunder  to  be  placed  in 
the  sheriff's  hands  and  the  same  lands  levied 
on  by  defendants  to  be  advertised  for  sale. 
The  defendants  thereupon  begun  an  action 
against  him,  insisting  that  as  he  had  two 
sources  of  payment  (the  lands  included  in 
the  homestead  and  those  in  excess  thereof) 
while  they  had  but  one  (the  excess),  he 
should  be  confined  to  the  former,  and  not  be 
permitted  to  defeat  altogether  the  satisfac- 
tion of  their  judgments.  During  the  pend- 
ency of  this  action  against  Ogburn,  the 
defendant,  Albright,  purchased  from  him  the 
Edwards  and  Sharpe  judgments,  and  having 
thus  acquired  the  control  of  them,  the  action 
against  him  was  allowed  to  drop.  With  a 
view  still  to  secure  to  himself  and  Kirkman 
the  advantage  sought  in  that  action,  the 
defendant,  Albright,  has  since  caused  execu- 
tions to  issue  under  the  Edwards  and  Sharpe 
judgments,  and  to  be  levied  upon  the  personal 
property  which  had  been  set  apart  to  the 
plaintiff  as  his  exemption,  and  after  laying 
off  to  him  such  articles  as  are  exempted  from 
sale  under  Rev.  Code,  ch.  45,  §§  7  and  8,  has 
advertised  the  residue  for  sale.  The  same 
defendants  have  also  renewed  their  levies 
under  their  junior  judgments  upon  the  lands 
in  excess  of  the  homestead,  and  have  ad- 
vertised them  for  sale,  intending,  as  the 
plaintiff  alleges,  and  as  is  not  denied  in  their 
affidavits,  hereafter  to  have  the  homestead 
sold  under  the  older  judgments,  and  thus  de- 
prive him  altogether  of  his  homestead  and 
exemptions.  The  value  of  the  lands  above 
the  homestead  is  the  only  controverted  fact 
between  the  parties:  the  plaintiff  insists 
that  if  fairly  brought  to  sale,  they  are  of 
value  sufficient  to  pay  all,  or  nearly  all,  the 
claims  against  him,  whereas  the  defendants 
insist  that  they  are  not,  at  the  best, 
worth  more  than  $2,000,  which  amount 
is  less  than  two-thirds  of  the  debts.  The 
pause  being  heard  at  Chambers  on  the 
26th  day  of  December,  1882,  upon  a  mo- 
tion for  an  injunction,  before  His  Honor, 
Judge  Gilmer,  he  granted  an  order  restrain- 
ing the  defendants  from  selling  the  personal 
property 'levied  on  under  the  Edwards  and 


Sharpe  judgments,  but  declined  to  give 
order  to  restrain  the  sale  of  the  lands  in  ex- 
cess of  the  hcHuestead  imder  the  junior 
judgments,  in  favor  of  the  defendants,  Al- 
bright and  Kirkman.  From  this  refusal  the 
plaintiff  craved  an  appeal,  and  from  the  or- 
der restraining  the  sale  of  the  personalty  the 
defendants  appealed."  Affirming  the  judg- 
ment in  part  and  reversing  it  in  part  the 
appellate  court  said:  "The  plaintiff  has  a 
clear  constitutional  right  to  his  exemptions 
in  both  his  realty  and  personalty,  and  thi» 
right  he  has  against  each  and  every  one  of 
his  creditors,  without  regard  to  the  date  of 
his  demand.  .  .  .  The  defendants  having 
by  an  actual  levy  under  their  judgments* 
though  junior  in  point  of  docketing,  and 
though  not  privileged  against  the  plaintiff's 
right  to  his  exemptions,  acquired  the  first 
lien  upon  the  personalty,  are  entitled  to  the 
exclusive  benefit  of  the  $65  arising  from  the 
sale  of  the  excess  in  that  species  of  prop- 
erty. But  as  to  $500  worth  of  personalty, 
whether  set  apart  or  not,  the  defendants  are 
wholly  excluded,  and  do  not  even  occupy  the 
position  of  creditors.  Duvall  y.  Rollins,  71  N« 
C.  218;  Curlee  v.  Thomas,  74  N.  C.  51.  And 
as  to  the  realty,  the  Edwards  and  Sharpe 
judgments  are  not  only  privileged  debts,  but 
they  constitute  the  first  docketed  liens  there- 
on, and  are  only  subject  to  the  plaintiff's  right 
to  have  them  satisfied  out  of  his  other  proper- 
ty of  whatever  nature,  so  as,  if  possible,  to 
secure  him  a  homestead;  and  his  right  to 
such  exemption  is  to  be  determined  as  if 
those  two  debts  were  all  he  owed.  Such  is 
the  plaintiff's  plain  and  inviolable  right,  and 
what  then  is  his  equity?  It  is  to  have  his 
property  sold  to  the  best  advantage,  and  so 
as  to  derive  the  most  money  therefrom,  and 
that  this  may  be  done,  to  have  all  the  parties 
before  the  court,  their  priorities  determined, 
and  the  property  sold  free  of  all  clouds  and 
conflicting  incumbrances.  .  .  .  The  court 
.  .  .  thinks  His  Honor  erred  in  not  re- 
straining the  defendants  from  selling  any 
portion  of  the  land,  until  the  rights  of  the 
parties  could  be  adjusted,  their  several  prior- 
ities ascertained  and  declared,  and  the  prop- 
erty sold  with  a  clear  title,  so  as  to  command 
a  fair  price;  and  especially  does  this  course 
seem  appropriate,  after  the  court  had  as- 
sumed jurisdiction  as  to  the  personalty.  The 
order  refusing  the  injunction  as  asked  for  by 
the  plaintiff  is  declared  to  be  erroneous, 
while  that  granting  the  injunction  as  to  the 
personalty  is  aflirmed.** 

In  Hafley  v.  Ingersoll,  14  S.  D.  7,  84  N. 
W.  201,  an  execution  sale  of  personalty  was 
enjoined  on  the  ground  that  it  would  prevent 
a  multiplicity  of  suits.  The  facts  alleged  in 
a  complaint  filed  to  obtain  an  injunction  were 
stated  by  the  court  as  follows:  "The  facts 
alleged  in  the  complaint  may  he  briefly  stated 
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as   follows:       Between    May    1,    1800,    and 
March  1,  1891,  the  Grand  Island  &  Wyoming 
Central  Railroad  Company  caused  to  be  con- 
structed a  certain  railroad  from  Edgemont, 
in  Fall  River  county,  to  Deadwood,  in  Law- 
rence county ;  that  said  railroad  company  let 
a  contract  for  the  construction  of  said  road 
to  John  Fitzgerald  ft  Bros.,  who  sublet  con- 
tracts for  various  sections  of  the  road  to  a 
number  of  parties;  that  one  Thomas  Sweeney 
furnished  powder,  caps,  and  other  explosives 
to  several  of  the  respective  contractors  for 
use  in  the  construction  of  said  sections  of 
the  railroad  grade  through  the  counties  of 
Pennington  and  Lawrence;   that,  such  sub- 
contractors failing  to  pay  the  amounts  due 
the    said    Sweeney    for    such    supplies,    he 
brought  smt  for  the  amount  so  due  and  to 
enforce  liens  against  the  railroad  company 
in  the  state  courts;  that  said  suits  were,  on 
motion  of  the  railroad  company,  transferred 
to  the  United  States  circuit  court  for  the 
district  of  South  Dakota^  where  the  same 
were  then  pending;  that  these  suits — ^four  in 
number — were   for   sums   aggregating   about 
$25,000;   that  about  the  time  of  the  com- 
mencement of  said  actions  in  the  state  courts 
the  said  Sweeney  being  indebted  to  the  plain- 
tiff, one  Lake,  and  the  First  National  Bank 
of  Rapid   City,  of  which  the  plaintiff  was 
eashier,  in  a  sum  exceeding  $35,000,  assigned 
and  transferred  said  claim  to  said  Halley  as 
collateral  security  for  the  payment  of  said  in- 
debtedness;   and   that    said    liens,    and   the 
amounts  secured  thereby,  are  wholly   inad- 
equate and  insufficient  as  security  for  the 
payment    of    said    indebtedness,    and    that» 
should  the  full  amount  claimed  in  said  suit 
be  applied  upon  the  indebtedness  so  owing  by 
said  Sweeney  to  said  Lake  and  Halley  and 
the  First  National  Bank,  there  would  still 
remain  a  balance  due  them  of  $10,000  and 
upward.     The  plaintiff  further  allies  that 
Wells,  Rodenfield,  Deere,  and  Velie,  copart- 
ners as  Deere,  Wells  &  Co.,  recovered  two 
certain     judgments     against     said     Thomas 
Sweeney,    amounting   to    between    four    and 
live  thousand  dollars,  and  on  the  5th  day  of 
June,  1897,  caused  an  execution  to  be  issued 
upon   each   of   said   judgments   against   the 
property  of  said  Sweeney,  and  that  the  de- 
fendant, as  sheriff  of  Pennington  county,  un- 
der and  by  virtue  of  said  executions  levied 
upon  the  four  choses  in  action  and  causes 
of  action  above  described,  together  with  said 
Sweeney's  right  to  mechanics'  liens  therefor, 
and  threatens  to  sell  the  same  at  public  auc- 
tion; that  tlie  members  of  said  firm  of  Deere, 
Wells  &  Co.,  and  each  of  them,  are  nonresi- 
dents of  the  state  of  South  Dakota,  and  are 
without  the  jurisdiction  of  the  courts  of  this 
state;  that  plaintiff  claims  and  is  entitled  to 
retain  the   said   mechanics'   liens   above   de- 
scribed, and  said  accounts  thereby  secured,  in 
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Specie,  as  security  for  the  satisfaction  of  said 
indebtedness  which  said  liens  were  assigned 
to  secure;  that  the  sale  of  said  choses  in 
action  and  the  accounts  above  described 
would  greatly  embarrass  the  plaintiff  in  his 
efforts  to  realize  on  said  collateral,  and  would 
lead  to  long,  vexatious  delays  in  the  collec- 
tion of  said  liens,  and  would  lead  to  a 
multiplicity  of  legal  proceedings;  that  if  the 
said  liens  should  be  reduced  to  judgment  in 
the  circuit  courts  of  the  United  States  in  the 
name  of  said  Sweeney,  but  for  the  use  and 
benefit  of  this  plaintiff  and  the  parties  for 
whom  he  is  acting,  the  said  railroad  company 
would  refuse  to  pay  said  judgments  until  it 
should  be  adjudicated  by  further  action  or 
legal  proceedings  whether  the  plaintiff  is  en- 
titled to  have  the  said  moneys  due  upon  said 
liens,  or  whether  the  said  firm  of  Deere,  Wells 
ft  Go.  is  entitled  to  the  same;  that  said 
threatened  sale  of  said  choses  in  action  and 
said  liens  would  cast  a  cloud  upon  the  title 
of  this  plaintiff  thereto;  and  that  for  the 
Wrongs  thus  impending  there  is  no  plain,  ad- 
equate, and  speedy  remedy  at  law,  and  that 
the  injury  is  and  will  remain  irreparable. 
Plaintiff,  therefore,  demanded  judgment  that 
the  defendant,  and  all  parties  acting  under 
him,  be  enjoined  from  selling  said  choses  in 
action  and  said  mechanics'  liens  and  accounts 
described  above." 

It  has  been  held  that  a  suit  to  enjoin  an 
execution  sale  can  be  maintained  where  it 
would  prevent  a  multiplicity  of  suits  by 
quieting  the  title  to  a  number  of  tracts  of 
land  by  one  decree  and  remove  a  cloud  from 
the  title  of  the  plaintiff.  Kendall  v.  Dow,  46 
Ga.  607;  Paddock  v.  Jackson,  16  Tex.  Civ. 
App.  666,  41  S.  W.  700,  Compare  Cook  v. 
Texas,  etc.  R.  Co.  3  Tex.  Civ.  App.  145,  22  S. 
W.  68.  Thus  in  Paddock  v.  Jackson,  supra, 
the  court  said:  "Facts  appear  which,  in  our 
opinion,  distinguish  the  case  from  all  of 
those,  in  this  state,  in  which  it  has  been  held 
that  an  injunction  would  not  be  granted  to 
restrain  a  sale  under  execution  of  land  as  the 
property  of  the  judgment  debtor,  at  the  suit 
of  the  third  party  who  did  not  show  that  he 
was  threatened  by  the  sale  with  an  injury 
for  which  the  legal  remedies  were  inadequate. 
While  the  proposition  stated  in  these  deci- 
sions is  well  settled,  it  is  equally  true  that 
if  the  party  seeking  the  restraining  order 
makes  it  appear  that  he  is  in  danger  of  being 
subjected  by  the  proceeding  to  injury  for 
which  the  ordinary  legal  remedies  are  inad- 
equate, he  is  entitled  to  the  aid  of  the  writ 
of  injunction.  The  petition  in  this  case 
might  properly  have  been  mucli  fuller  than 
it  is  in  the  statement  of  the  facts  relied  on, 
and  may  have  been  open  to  special  excep- 
tions, or  to  a  motion  to  dissolve  the  injunc- 
tion, pointing  out  its  particular  defects; 
but  we  cannot  say  that  it  is  bad  on  general 


172 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


demurrer.  Most  of  the  pro[)erty  in  question 
consists  of  town  lots,  such  as  are  usually 
held  in  such  large  numbers  for  the  purposes 
of  sale.  That  they  were  held  for  sucli  purpose 
is  not  directly  alleged,  but  is,  we  think,  a 
reasonable  intendment  from  the  facts  averred. 
The  preservation  of  their  value  in  the  market 
was  of  great  importance  to  plaintiff,  and 
hence,  while  it  cannot  be  said  that  his  title 
would  be  impaired  by  the  sale,  it  is  never- 
theless true  that  its  value  to  him  would  have 
been  injured.  This  is  alleged,  and  it  is  a  fact 
the  probability  of  which  the  court  cannot 
refuse  to  see.  The  property  furthermore, 
consists  of  330  different  parcels,  and  these 
would  properly  have  been  sold  separately. 
Rev.  Stats.  1879,  art.  2305.  There  would 
probably  have  been  a  great  number  of  pur- 
chasers, with  each  of  whom  plaintiff  would 
have  had  to  litigate  his  title.  It  cannot  be 
said  here,  as  it  was  said  in  Purinton  v.  Davis, 
66  Tex.  455,  that  there  would  have  been  no 
necessity  for  him  to  sue  the  purchasers.  The 
assertion  that  his  deed  was  fraudulent,  and 
therefore  inferior  to  the  right  of  the  judg- 
ment creditor,  would  necessarily  have  affect- 
ed the  value  and  salabilitv  of  his  title  to  the 
property,  as  he  alleges  it  would  have  done. 
According  to  the  allegations,  this  effect  had 
already  partially  flowed  from  the  levy.  In 
order,  therefore,  to  avert  further  damage  and 
to  prevent  a  multiplicity  of  suits  to  protect 
himself  in  the  enjoyment  of  his  property,  we 
think  it  was  proper  for  the  court  to  retain 
the  case  and  try  the  issue  between  plaintiff 
and  the  judgment  creditor,  rather  than  force 
the  former  to  endure  the  loss  resulting  from 
the  assertion  of  the  adverse  claim  until  the 
sale  had  been  made,  and  then  try  the  same 
issue  with  numerous  purchasers." 

The  petition  must  state  facts  showing  that 
the  plaintiff  is  entitled  to  an  injunction  to 
prevent  a  multiplicity  of  suits.  Cincinnati, 
etc.  R.  Co.  V.  Cathcart,  111  Ga.  818,  do  S.  £. 
640. 

///.  Preventing  CloMd  on  Title  to  Land, 

1.  In  General. 

There  are  several  different  views  as  to  the 
right  of  a  person  to  an  injunction  against  a 
sale  of  property  by  virtue  of  an  execution, 
where  the  sale  would  cast  a  cloud  on  his  title. 
This  divergency  of  views  is  in  a  large  meas- 
ure due  to  the  rules  prevailing  in  the  dif- 
ferent jurisdictions  as  to  what  constitutes  a 
cloud  on  title.  The  following  cases  support 
the  general  rule  that  an  execution  sale  will 
be  enjoined  to  prevent  a  cloud  on  the  title 
of  the  plaintiff: 

United  States,— Walker  v.  Colby  Wringer 

Co.  14  Fed.  617. 


Alabama. — Martin  v.  Hewitt,  44  Ala.  41d; 
EufauU  Nat.  Bank  ▼.  Pruett,  128  Ala.  470, 
30  So.  731. 

California. — ^Porter  v.  Pico,  56  Cal.  165; 
Tibbetts  v.  Fore,  70  Cal.  242,  11  Pac.  648; 
Einstein  v.  State  Bank,  137  CaL  47,  60.  69 
Pac.  616;  Austin  v.  Union  Paving,  etc  Co.  4 
Cal.  App.  610,  88  Pac  731. 

Delaware. — Sharpe  v.  Tatnall,  5  Del.  Ch. 
302. 

/{/moM.— Ohristie  v.  Hale,  46  IlL  117;  Ben- 
nett V.  McFadden,  61  111.  334;  Groves  ▼.  Web- 
ber, 72  111.  606. 

Indiana. — ^Knightstown  First  Nat.  Bank  ▼. 
Deitch,  83  Ind.  131;  Thomas  ▼.  Simmons,  103 
Ind.  638,  2  N.  E.  203,  3  N.  B.  381 ;  Ft.  Wayne 
First  Nat.  Bank  v.  Savin,  47  Ind.  App.  266, 
94  N.  £.  347. 

loioa. — Key  City  Gaslight  Co.  t.  Munsell, 
10  la.  305;  Wiedner  ▼.  Thompson,  66  la.  283, 
23  N.  W.  670. 

Kansas. — See  the  reported  case. 

1/attte.— <)erry  v.  Stimson,  60  Me.  186. 

Maryland.— Welde  v.  Scotten,  69  Md.  72. 

Massaehusetts. — 0*Hare  v.  Downing,  130 
Mass.  16 ;  Stevens  v.  Mulligan,  167  Mass.  84, 
44  N.  E.  1086. 

Mississippi. — Irwin  v.  I>ewis,  60  Miss.  363. 

Missoiiri. — Parks  v.  People's  Bank,  97  Mo. 
130,  11  S.  W.  41,  10  Am.  St.  Rep.  295.  Com- 
pare Drake  v.  Jones,  27  Mo.  428. 

Xcbrasha.—Predohl  v.  O'Sullivan,  59  Neb. 
311,  80  N.  W.  903. 

Kew  York. — Pettit  v.  Shepherd,  5  Paige 
493,  28  Am.  Dec.  437;  Buffum  v.  Forster,  77 
Hun  27,  28  N.  Y.  S.  285.  Compare  Osbom 
V.  Taylor,  5  Paige  616. 

Ifw^h  Carolina. — Harris  v.  Carolina  Dis- 
tributing Co.  reported  in  full,  post,  this  vol- 
ume, at  page  329. 

0/*io.— Tear  v.  :Mathews,  Wj-ight  371 ;  Nor- 
ton V.  Beaver,  5  Ohio  178. 

Oregon. — Townsend  v.  Chamberlain,  re- 
ported in  full,  post,  this  volume,  at  page 
330. 

Rhode  Island. — Kenyon  r.  Clarke,  2  R.  I. 
67 ;  Linnell  v.  Battey,*^  17  R.  I.  ^41,  21  Atl. 
606. 

South  Carolina. — ^Ketchin  t.  McCartley, 
26  S.  C.  1,  11  S.  E.  1099,  4  Am.  St.  Rep. 
674. 

C'ana<to.— Wilkie  v.  Jellett,  2  N.  W.  Ter. 

133. 

In  Pettit  v.  Shepherd,  5  Paige  (N.  Y.)  493, 
28  Am.  Dec.  437,  it  was  said:  "If  a  court  of 
chancery  would  have  jurisdiction  to  set  aside 
the  sheriff's  deed  which  might  be  given  on  a 
sale,  and  to  order  the  same  to  be  delivered 
up  and  canceled,  as  forming  an  improper 
cloud  upon  the  complainant's  title  ...  it 
seems  to  follow,  as  a  necessary  consequence, 
that  the  court  may  interpose  its  aid  to  pre- 
vent such  a  shade  from  being  cast  upon  the 
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title  when  the  defendant  evinces  a  fixed  de- 
termination to  proceed  with  the  sale/' 

In  Georgia  the  rule  appears  to  be  that  a 
Bale  of  land  by  virtue  of  an  execution  will 
not  be  enjoined  on  the  ground  that  it  would 
(^ast  a  cloud  on  the  title  of  the  plaintiff, 
where  this  right  can  be  adjudicated  in  a 
claim  case.  Douglas  v.  Jenkins,  14€  Ga.  341, 
91  S.  £.  40.  And  in  Stone  v.  Franklin,  89 
Ga.  196,  15  S.  £.  47,  the  court  said  in  an 
otticial  headnote  that  it  has  never  been  the 
practice  in  Georgia  to  restrain  sheriffs  or 
(itliers  by  injunction  from  making  harmless 
sales  or  executing  harmless  conveyances. 

In  Texas  the  present  rule  is  that  where  an 
execution  sale  of  land  would  cast  a  cloud  on 
the  title  of  the  plaintiff,  he  can  maintain  a 
suit  to  enjoin  the  sale,  the  extent  of  the  cloud 
being  immaterial.     Stolte  v.  Karren,  191  S. 
W.  600,  distinguishing  Ward  v.  Caples,  170 
8.  W.  816;  Guaranty  State  Bank,  etc.  Co.  v. 
Thompson,  195  S.  W.  960.     Compare  Roe  v. 
Dailey,  1   Posey  Unrep.  Cas.  247;   Demmitt 
V.  Gamier,  2  Posey  Unrep.  Cas.  333;  Ivory  v. 
Kempner,  2  fex.   Civ.  App.   474,   21   S.   W. 
1006;  Cook  v.  Texas,  etc.  R.  Co.  3  Tex.  Civ. 
App.  145,  22  S.  W.  58;  Texas  Land,  etc.  Co. 
v.  Worsham,  5  Tex.  Civ.  App.  245,  23  S.  W. 
038;    S.  K.  McCall  Co.  v.  Page,   155  S.  W. 
655;     Henderson    v.    Morrill,     12     Tex.     1; 
Whitman  v.  Willis,  51  Tex.  421,  420;  Mann 
v.  Wallis,  75  Tex.  611,  12  S.  W.  1123;  Wof- 
ford  V.  Booker,  10  Tex.  Civ.  App.  171,  30  S. 
W.  67;   Brown  v.  Ikard,  33  Tex.  Civ.  App. 
661,  77  S.  W.  967;   Latham  Co.  v.  Shelton, 
57  Tex.  Civ.  App.  122,  122  S.  W.  941;   Ma- 
goffin V.  San  Antonio  Brewing  Assoc.  84  S. 
\V.   843.     In    Stolte  v.   Karren,   191    S.   W. 
600,   setting  out  the   statute  on   which   the 
rule  is  based  and  reviewing  a  number  of  the 
cames  supporting  the  former  rule,  the  court 
Haid:     "It  is  contended  by  counsel  for  appel- 
lees in  the  motion  for  rehearing,  supported 
by  an  elaborate  written  argument,  that  the 
former  opinion  in  the  instant  case  is  error 
because  the  facts   allied   by  appellant  are 
insufficient  to  entitle  her  to  an   injunction. 
The  contention  is  founded  upon  the  mistaken 
idea  that  the  power  to  grant  an  injunction 
in  this  case  is  limited  by  the  rule  established 
in  Texas  prior  to  the  adoption  in  1909  of  the 
amended  article  4643.    The  law  announced  by 
those  old  cases  is  thus  clearly  expressed  in 
the  case  of  ^lann  v.  Wallis,  75  Tex.  613,  12 
S.  W.  1124:     'While  there  is  some  conflict  of 
decision,  the  great  weight  of  authority  sus- 
tains the  proposition   that   a  sale  of   land 
under  execution  will  not  be  enjoined  at  the 
instance  of  one  not  a  party  to  the  execution 
on   the  sole  ground  that  such  third  person 
claims  to  own  the  property.    To  entitle  such 
a  person  to  injunction  he  must  show  that  his 
right  will  be   injuriously  affected,  or  that 
some  Irreparable   injury  will  follow  if  the 
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sale  be  made.  This  is  the  settled  rule  of  this 
court.  Carlin  v.  Hudson,  12  Tex.  203,  62 
Am.  Dec.  521;  Henderson  v.  Morrill,  12  Tex. 
1 ;  Whitman  v.  Willis,  51  Tex.  432 ;  Purinton 
v.  Davis,  66  Tex.  456,  1  S.  W.  343;  Spencer  v. 
Rosenthall,  58  Tex.  4.  It  was  incumbent  on 
appellant  to  allege  such  facts  as  would  show 
if  the  sale  proceeded  that  he  had  not  a  clear 
and  adequate  remedy  at  law  for  the  enforce* 
ment  of  any  right  he  may  have.'  Supporting 
this  rule,  counsel  for  appellee  cited  Texas 
Land  Co.  v.  Worsham,  5  Tex.  Civ.  App.  245, 
23  S.  W.  938;  Brown  v.  Ikard,  33  Tex.  Civ. 
App.  661,  77  S.  W.  967;  Chamberlain  v. 
Baker,  28  Tex.  Civ.  App.  499,  67  S.  W.  532; 
Magoffin  V.  San  Antonio  Brewing  Assoc.  84 
S.  W.  843;  Latham  Co.  v.  Shelton,  57  Tex, 
Civ.  App.  122,  122  S.  W.  041;  Huggins  v. 
White,  7  Tex.  Civ.  App.  563,  27  S.  W.  1066. 
All  the  above  cases  were  decided  prior  to 
1909,  the  date  of  the  amended  statute  of 
1909.  However,  while  the  rule  stated  was 
the  settled  law  in  Texas  prior  to  the  1909 
amendment,  there  was  a  well-established  ex- 
ception to  it  as  clearly  announced  in  Gardi- 
ner V.  Douglas,  64  Tex.  76;  Huggins  v. 
White,  7  Tex.  Civ.  App.  503,  27  S.  W.  1006; 
Van  Ratcliff  v.  Call,  72  Tex.  492,  10  S.  W. 
578;  Barr  v.  Simpson,  54  Tex.  Civ.  App.  105, 
117  S.  W.  1041;  Texas  Land,  etc.  Co.  v. 
Worsham,  6  Tex.  Civ.  App.  245,  23  S.  W. 
938.  The  facts' of  the  case  at  bar  bring  this 
case  within  the  recognized  exception  to  the 
rule.  The  exception  was  that  an  injunction 
could  be  granted  to  enjoin  the  sale  under  exe- 
cution, where  extraneous  evidence  was  re- 
quired to  establish  the  superior  title,  for  in- 
stance, where  the  property  was  a  homestead, 
or  the  property  was  the  separate  property  of 
the  wife,  but  did  not  so  appear  upon  the  deed 
record,  or  where  the  deed  had  been  placed  of 
record.  In  the  case  at  bar  the  deed  to  Mrs. 
Stolte  was  a  gift  from  her  husband.  The  exe- 
cution was  issued  under  a  judgment  against 
her  husband,  and  the  judgment  showed  on 
its  face  that  it  was  a  debt  against  the  hus- 
band existing  prior  to  the  gift  deed.  This 
judgment  was  prima  facie  evidence  of  the 
facts  shown  therein.  The  statute  declared 
the  gift  deed  void  if  there  was  a  prior  debt 
due  by  her  husband.  After  sale  under  exe- 
cution, the  issue,  which  was  the  superior 
title,  would  necessarily  depend  upon  evidence 
dehors  the  record.  However,  a  discussion  of 
the  old  rule  and  its  exceptions  is  now  purely 
academic  and  interesting  only  as  an  incident 
of  the  history  of  the  evolution  of  law,  for  the 
legislature  in  1909  amended  the  statute  per- 
taining to  injunctions  by  adding  to  the  third 
paragraph  of  article  4643  a  clause  that  ex- 
pressly and  completely  changed  the  old  rule, 
destroyed  the  force  of  all  previous  decisions 
upon  the  subject,  and  substituted  therefor  a 
new  and  distinct  rule,  in  the  following  words : 


174 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


'Judges  of  the  district  court  .  .  .  may 
grant  writs  of  injunctions  .  .  .  where  a 
cloud  would  be  put  on  the  title  of  real  estate 
being  sold  under  an  execution  against  a  per- 
son .  .  .  having  no  interest  in  such  real 
estate  subject  to  the  execution  of  the  time 
of  the  sale  .  .  .  irrespective  of  any  legal 
remedy  at  law/  The  phrase,  'cloud  would  be 
put  on  the  title/  as  used  in  the  statute, 
means  a  claim  of  a  right  in  lands.  5  R.  C.  L. 
634.  Since  the  enactment  of  the  amendment, 
the  density  of  the  cloud  can  make  no  differ- 
ence in  the  right  to  the  injunction.  2  Words 
and  Phrases,  1233.  It  is  true  that  in  the 
Worsham  case  there  is  defined  the  density  of 
the  cloud  on  the  title  that  wm  necessary  in 
order  to  invoke  the  equity  jurisdiction  under 
the  exception  to  the  old  rule  denying  aid  of 
equity  where  there  is  a  legal  remedy  at  law. 
But  when  the  old  rule  was  abolished  by  the 
statute  the  density  of  the  cloud  became  im- 
material. Any  cloud  upon  the  title  could  be 
prevented  by  injunction  irrespective  of  any 
legal  remedy  at  law.  The  proposition  that 
the  legislature,  by  the  use  of  the  phrase, 
'cloud  would  be  put  on  the  title,'  meant  such 
a  dense  cloud  as  was  declared  in  the  Wor- 
sham case  to  be  sufTicient  to  justify  an  in- 
junction, and  thereby  left  the  law  as  it  was 
prior  to  the  statute,  is  untenable.  Such  an 
interpretation  would  make  the  amendment 
fruitless  and  useless.  A  statute  cannot  be 
given  a  construction  that  would  render  it 
futile  and  purposeless,  when  it  can  be  other- 
wise construed.  That  the  legislature  did  not 
intend  to  make  a  meaningless  and  purpose- 
less change  by  the  amendment  is  clearly 
shown  by  the  language  used  in  the  emergency 
clause  of  the  same  act,  contained  in  section 
6,  as  follows:  'The  fact  that  there  is  now 
no  well-defined  and  settled  statutes  on  law 
and  equity  to  properly  prevent  a  cloud  on 
title  of  real  estate,  .  .  .  being  sold  under 
an  execution  against  a  person  .  .  .  having 
no  interest  in  such  real  estate  .  .  .  with- 
out resorting  to  the  legal  remedy  at  law, 
creates  an  emergency  and  an  imperative  ne- 
cessity .  .  .  that  this  act  take  effect 
.  .  .  from  and  after  its  passage.'  Gen. 
Laws  -of  Texas,  31st  Leg.  1909,  p.  356; 
Winkie  v.  Conatser,  171  S.  W.  1017;  S.  K. 
r^IcCaU  Co.  V.  Page,  155  S.  W.  655.  After 
this  act  became  the  law  the  court,  in  the  case 
of  Ijatham  Co.  v.  Shelton,  67  Tex.  Civ,  App. 
122,  122  S.  W.  941,  recognized  that  it 
changed  the  old  rule  in  force  up  to  that 
time."  In  S.  K.  McCall  Co.  v.  Page  (Tex.) 
IT).")  S.  VV,  Oof),  it  was  said:  "Under  the  law 
of  1909  (Acts  31st  Leg.  [Ist  Ex.  Sees.]  c  34) 
an  injunction  is  permitted  'where  a  cloud 
would  be  put  on  the  title  of  real  estate  being 
sold  under  an  execution  against  a  person, 
partnership  or  corporation,  having  no  inter- 
est in  such  real  estate  subject  to  the  execu- 


tion of  the  time  of  the  sale,  or  irreparable 
injury  to  real  estate  or  personal  property  is 
threatened,  irrespective  of  any  legal  remedy 
at  law.  R.  S.  1911,  art.  4643.  Under  that 
law  it  would  be  necessary  by  the  allegations 
to  show  that  the  party  seeking  the  injunction 
had  no  interest  in  the  real  estate  being  sold 
under  execution,  or  that  irreparable  injury 
would  be  done  to  the  property.  No  such  alle- 
gations are  found  in  the  petition." 

2.  View  that  Owner  Mat  Enjoiit  Saub  on 

EXBCUTION  AGAINST  ANOTHIB. 

In  a  number  of  jurisdictions  the  rule  ob- 
tains that  a  person  whose  land  is  about  to 
be  sold  by  virtue  of  an  execution  on  a  judg- 
ment to  which  he  was  not  a  party  and  to 
the  lien  of  which  his  land  is  not  subject,  c^n 
maintain  a  suit  to  enjoin  the  sale. 

United  States. — Walker  v.  Colby  Wringer 
Co.  14  Fed.  617. 

Colorado. — See  Bell  v.  Murray,  13  Colo. 
App.  217,  67  Pac.  488. 

Jridiana. — Dyer  v.  Armstrong,  6  Ind.  437; 
Bishop  v.  Moorman,  98  Ind.  1,  49  Am.  Eep. 
731;  Petry  v.  Ambrosher,  100  Ind.  510: 
Scobey  v.  Walker,  114  Ind.  254,  16  N.  E.  674 ; 
Zimmerman  v.  Makepeace,  152  Ind.  X99,  52 
N.  E.  992;  Ft.  Wayne  First  Nat.  Bank  v. 
Savin,  47  Ind.  App.  206,  94  N.  E.  347. 

lotoa. — ^Key  City  Gaslight  Co.  v.  Munsell, 
19  la.  306 ;  Wiedner  v.  Thompson,  66  la.  283, 
23  N.  W.  670;  Knudson  v.  Litchfield,  87  la. 
Ill,  64  N.  W.  199;  Hickey  v.  Davidson,  129 
la.  384,  105  N.  W.  678.  See  also  Richey  v. 
Rowland,  130  la.  523,  107  N.  W.  423. 

Kansas. — Dean  v.  Mc Adams,  22  Kan.  644; 
Gale  Mfg.  Co.  v.  Sleeper,  70  Kan.  806,  79  Pac. 
648.    And  see  the  reported  case. 

Kentucly. — Robinson  v.  Carlton,  123  Ky. 
419,  96  S.  W.  549,  29  Ky.  L.  Rep.  876.  Com- 
pare Hall  V.  Davis,  6  J.  J.  Marsh  (Ky.)  290. 

Louisiana. — State  v.  Judge,  26  La.  Ann. 
550;  Dauchite  Lumber  Co.  v.  Lane,  etc.  Co. 
52  La.  Ann.  1937,  28  So.  232;  Gajan  v.  Pat- 
out,  135  La.  156,  65  So.  17. 

Maryland. — Stewart  v.  Yates,  3  Bland 
(Md.)  615. 

Massachusetts. — See  also  O'Hare  v.  Down*, 
ing,  130  Mass.  16.  See  also  Stevens  v.  Mul- 
ligan, 167  Mass.  84,  44  K.  E.  1086. 

Oregon, — ^Wilhelm  v.  Woodcock,  11  Ore. 
618,  5  Pac.  202;  Lieblin  v.  Breyman  leather 
Co.  82  Ore.  22,  160  Pac.  1167.  Sc?  also  East 
Marshfield  Land  Co.  v.  Werley,  67  Ore.  57, 
135  Pac.  315. 

Thus  in  Bishop  v.  Moorman,  98  Ind.  1,  40 
Am.  Rep.  731,  it  was  said:  "The  complaint 
of  the  appellant  alleges  that  the  sheriff  is 
about  to  levy  upon  lands  owned  by  him  an 
execution  issued  upon  a  judgment  rendered 
against  other  persons,  and  in  an  action  to 
which  he  was  not  a  party.     The  prayer   is 
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for  an  injunction  restraining  the  sheriff,  one 
of  the  appellees,  from  selling  the  land.  The 
appellant  contends  that  his  land  cannot  be 
sold  upon  a  judgment  and  execution  against 
other  persons,  and  that  he  is  entitled  to  an 
injunction  restraining  the  sheriff  from  sell- 
ing, for  the  reason  that  the  sale  would  cast 
a  cloud  upon  his  title.  The  appellees'  posi- 
tion is  that  no  case  for  injunction  is  made 
because  the  sale  would  be  void,  and  a  void 
^e  would  not  cloud  the  title.  It  is  per- 
fectly clear  that  the  appellant's  land  cannot 
be  sold  to  paj  somebody  else's  debt,  but  it 
does  not  follow  from  this  that  he  has  no 
right  to  enjoin  the  sheriff  from  selling  his 
land.  There  can  be  but  little,  if  indeed  any, 
doubt  at  all,  that  under  our  decisions  a  case 
is  made  for  an  injunction,  for  they  uniformly 
hold  that  a  landowner  may  restrain  an  offi- 
cer from  doing,  under  color  of  official  au* 
thority,  an  act  that  may  injure  the  market- 
able Talue  of  his  title  by  doubting  it.  This 
principle  has  found  most  frequent  applica- 
tion in  cases  of  threatened  sales  for  taxes, 
and  the  uniform  ruling  in  such  cases  has 
been  that  a  sale  for  a  tax  absolutely  void 
will  be  enjoined.  .  .  .  An  assertion  of  a 
right  to  seize  land,  when  made  under  color 
of  official  authority,  clouds  title,  and  it  has 
always  been  a  well  recognized  equity  doc- 
trine that  injunction  will  lie  to  prevent 
clouds  from  being  cast  upon  an  owner's  title. 
It  is  true  that  there  are  decisions  of  other 
courts  holding  that  where  the  act,  though 
done  under  color  of  authority,  is  void,  no 
cloud  is  created,  and,  therefore,  injunction 
will  not  lie;  but  the  theory  of  our  cases  has 
alwavs  been  that  a  void  act,  when  done  im- 
der  apparent  l^gal  authority,  does  cloud  title. 
.This  rule  is  supported  by  weighty  authority, 
and  is  a  reasonable  one.  It  cannot  be  doubt- 
ed that  a  man's  title  is,  as  to  its  marketable 
Talue,  injured  by  the  deed  of  a  sheriff  con- 
veying it  to  some  one  else,  and  a  man  hav- 
ing a  title  is  entitled  to  it  in  all  its  vigor 
and  value.  No  reason  in  law  or  morals  can 
be  found  that  will  justly  support  the  position 
of  one  who  resists  an  injunction,  where  he 
concedes  he  is  acting  under  color  of  author- 
ity, but  in  fact  has  none,  and  is  using  that 
authority  to  seize  and  sell  without  right,  or 
the  semblance  of  justification,  the  land  of 
another.  No  one,  we  suppose,  doubts  that  a 
property  owner  may  quiet  his  title  against 
an  apparent  claim,  though  it  be  never  so 
empty,  and  if  he  may  do  this,  surely  he  may 
by  injunction  prevent  that  apparent  claim 
from  clouding  his  title,  without  delaying  un- 
til it  has  assumed  that  shape.  An  able  au- 
thor has  given  this  subject  careful  consid- 
eration, and  he  fully  sustains  the  doctrine 
which  has  found  favor  from  this  court.  In 
speaking  of  the  opposite  view,  he  says: 
*  While  this  doctrine  may  be  settled  by  the 
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weight  of  authority,  I  must  express  the  opin- 
ion that  it  oft«n  operates  to  produce  a  de- 
nial of  justice.  It  leads  to  the  strange  scene, 
almost  daily,  in  courts,  of  defendants  urging 
that  the  instruments  under  which  they  claim 
are  void,  and  therefore  that  they  ought  to 
be  permitted  to  stand  unmolested;  and  of 
judges  deciding  that  the  court  cannot  inter- 
fere because  the  deed  or  other  instrument  is 
void;  while  from  a  business  point  of  view, 
every  intelligent  person  knows  that  the  in- 
strument is  a  serious  injury  to  the  plaintiff's 
title,  greatly  depreciating  its  market  value; 
and  the  judge  himself,  who  repeats  the  rule, 
would  neither  buy  the  property  while  thus 
affected,  nor  loan  a  dollar  upon  its  security. 
This  doctrine  is,  in  truth,  based  upon  a  mere 
verbal  logic,  rather  than  upon  considerations 
of  justice  and  expediency.'  3  Pomeroy  £q. 
sec.  Aow. 

In  Key  City  Gaslight  Co.  v.  Munsell,  19 
la.  30&,  it  was  said:  "The  cases  are  not 
entirely  accordant,  respecting  the  circum- 
stances under  which  equity  will  interfere  to 
prevent  a  cloud  upon  the  title  to  real  estate, 
or  to  remove  the  cloud,  if  one  has  been  al- 
ready cast.  But  the  principle  which  should 
govern  in  these  cases  is  clear.  A  man  has  no 
right,  wrongfully,  to  sell  any  land  upon  an 
execution  against  another.  If  the  averments 
of  the  petition  in  this  case  are  true,  and  they 
are  to  be  so  regarded  upon  this  appeal,  it  is 
clear  that  the  sheriff  has  no  right  to  sell  the 
lots  to  satisfy  the  Munsell  judgment.  By 
making  the  levy  and  advertisement,  Munsell 
asserts  that  the  property  is  subject  to  sale  to 
pay  his  judgment.  Here  there  is  a  contro- 
versy between  the  parties.  If  the  petition  be 
true,  and  Munsell  is  allowed  to  make  the  sale 
and  afterwards  to  acquire  a  sheriff's  deed, 
he  will  obtain  no  title;  and  so,  if  a  third 
person  buys,  he  will  pay  his  money  but  get 
nothing  for  it.  Although  such  a  sale  would 
not  divest  the  plaintiff  of  his  title,  it  would 
nevertheless  cloud  the  same.  Is  this  not  so? 
If  the  petition  is  true  and  the  sherifi^s  sale 
is  allowed  to  be  made,  is  not  the  plaintiff 
injured?  Certainly  he  is;  and  in  this  way: 
he  could  not  as  readily  sell  his  property  as 
if  the  wrongful  sale  had  not  taken  place. 
And  after  it  was  made,  he  would,  in  order 
to  clear  off  his  title,  be  compelled  to  file  a 
petition  in  equity,  or  resort  to  the  special 
proceeding  pointed  out  by  statute  (Rev. 
§  3602 )  :  or  if  the  purchaser  acquired  pos- 
session, an  action  of  ejectment.  It  is  far 
better  for  both  parties  that  the  disputed 
question,  as  to  the  liability  of  the  land  to 
sale  on  the  execution,  should  be  settled  in 
limine,  before  sale.  If  it  is  thus  settled  that 
the  land  is  not  subject  to  the  judgment,  the 
plaintiff's  title  will  not  be  clouded  by  a  sale 
and  future  litigation  is  prevented.  If  it  is 
thus  previously  determined  that  the  land  is 
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subject  to  the  judgment,  all  uncertainty  is  at 
an  end,  and  there  is  no  longer  any  groping 
in  the  dark.  The  owner  of  the  land  then 
knows  of  this  liability  and  just  what  it  will 
require  to  relieve  the  land  from  it.  If  he 
does  not  redeem,  dnd  allows  a  sale  to  take 
place,  the  parties  know,  and  bidders  know, 
just  what  is  to  be  sold,  and  will  bid  under- 
standingly.  Property  will  not  sell  for  any 
considerable  proportion  of,  its  value,  if  at  the 
time  of  the  sale,  it  is  uncertain  what  title, 
if  any,  will  be  acquired.  If  the  execution 
plaintiff  is  ^permitted,'  to  use  the  language 
of  Chancellor  Kent,  in  a  case  similar  in  prin- 
ciple to  the  one  before  us,  'to  sell  that  which 
is  doubtful  and  unknown,  Avho  would  buy?' 
or,  if  a  purchaser  could  be  found,  it  would 
be  only  one  who  would  buy  on  speculation  or 
at  a  nominal  price.  .  .  .  Where  the  s&^e 
relates  to  personal  property,  the  owner  may 
often  have  a  remedy  by  replevin,  or  at  law. 
But  it  is  otherwise  in  cases  concerning  sales 
of  real  estate:  here  the  preventive  remedy 
must  be  by  injunction  or  bill  in  equity.  If 
the  foregoing  views  are  correct,  it  makes  no 
difference  that  the  levy  was  only  upon  the 
'right,  title  and  interest'  of  the  plaintiff  in 
the  property.*' 

In  Gale  Mfg.  Co.  v.  Sleeper,  70  Kan.  806, 
79  Pac.  648,  it  was  said:  *'Tlie  remedy  open 
to  one  whose  property  is  seized  upon  process 
against  another,  by  a  motion  to  be  made  in  a 
case  to  which  he  was  not  a  party,  is  inade- 
quate for  this  reason,  if  for  no  other,  that 
through  such  a  proceeding  no  final  settlement 
of  the  matter  in  controversy  can  be  had." 

In  Wilhelm  v.  Woodcock,  11  Ore.  518,  6 
Pac.  202,  the  court  said:  "The  owner  of 
real  property  has  a  right  to  restrain  the  sale 
thereof  under  a  judgment  against  a  third 
party  who  has  been  privy  to  the  title  which 
is  not  a  lien  or  charge  thereon,  and  which 
judgment  such  owner  is  in  no  wise  liable  to  the 
payment  of.  Such  a  proceeding  necessarily 
clouds  his  title,  creates  a  distrust  as  to  its 
validity  and  operates  to  his  injury,  for  which 
he  would  have  no  adequate  remedy  at  law." 

3.  View   that   Sale   Must   Cabry   Appab- 
ENTLY  Valid  Title. 

In  some  jurisdictions  the  rule  obtains  that 
the  owner  of  land  cannot  enjoin  its  sale  under 
an  execution  issued  on  a  judgment  against 
another  person,  unless  the  title  given  by  the 
execution  sale  would  be  prima  facie  superior 
to  that  of  the  owner.  Downing  v.  Mann,  43 
Ala.  266;  Wilburn  v.  McCalley,  63  Ala.  436; 
Henderson  v.  Holman,  193  Ala.  262,  69  So. 
424;  Talieferro  v.  Barnett,  37  Ark.  511;  Hart 
V.  Marshall,  4  Minn.  294;  Pelican  River  Mill- 
ing Co.  V.  Maurin,  67  Minn.  418,  69  N.  W. 
1149;  Drake  v.  Jones,  27  Mo.  428;  Kuhn  y. 
McNeil,  47  Mo.  389;  Witthaus  v.  Washington 


Sav.  Bank,  18  Mo.  App.  181;  McCormick  t. 
Riddle,  10  Mont.  467,  26  Pac.  202;  Lehman 
V.  Roberts,  86  N.  Y.  232 ;  Wilson  v.  Hyatt,  4 
S.  C.  369;  Ketchin  v.  McCarley,  26  S.  C.  1, 
11  S.  £.  1099,  4  Am.  St.  Rep.  674;  Gamble 
v.  Loop,  14  Wis.  465;  Smith  v.  Zimmerman, 
85  Wis.  642,  55  X.  W.  956.  See  also  Cough- 
ronan  v.  Swift,  18  HI.  414.  Compare  Goodell 
V.  Blumer,  41  Wis.  436. 

Thus  in  Drake  v.  Jones,  supra,  it  waa 
said:  "Courts  of  ei]uity  sometimes  enter- 
tain bills  quia  timet  to  prevejit  anticipated 
mischief,  when  a  party  attempts  to  do  what 
he  has  a  right  to  do,  and  when  the  injury 
if  suffered  tft  be  done,  might  not  be  repara- 
ble. But  we  thiuk  it  would  be  unwise  to 
permit  a  sheriff's  sale  to  be  enjoined  because 
it  will  pass  no  title  and  may  throw  a  cloud 
over  the  title  of  another.  By  our  statute,  it 
is  not  only  the  land  of  a  defendant  that  is 
subject  to  sale  under  an  execution,  but  any 
interest  whatever,  legal  or  equitable;  and  as 
a  sheriff's  deed  will  have  no  greater  opera- 
tion than  the  defendant's  quitclaim  deed, 
nothing  will  pass  by  a  sale  if  the  defendant 
has  no  interest  subject  to  execution.  In  some 
of  the  states  a  party  out  of  possession  is  not 
permitted  to  sell  land  adversely  held,  but 
here  he  may  multiply  deeds  that  will  not 
pass  shadows,  and  it  is  never  supposed  that 
a  sheriff's  deed  necessarily  passes  anything; 
for  if  the  defendant  has  nothing,  nothing  will 
pass.  A  plaintiff  may  experiment  with  his 
execution,  and,  after  selling  whatever  inter- 
est the  defendant  is  supposed  to  have,  may 
abandon  his  purchase  as  not  worth  the  ex- 
pense of  recording  a  deed;  but  to  compel  him 
to  wait  with  his  execution  and  become  a 
party  to  a  suit,  or  as  many  suits  as  may  be 
brought  by  strangers  to  the  judgment  claim- 
ing the  property,  would  not  only  be  trans- 
posing the  order  of  trials  by  litigating  a 
title  before  instead  of  after  a  sale,  but  would 
greatly  increase  useless  litigation  and  prema- 
turely bring  on  trials  in  equity  proceedings 
before  a  sale,  instead  of  trying  the  title  in 
ejectment  after  the  sale.  If  the  effects  of  a 
sale  under  the  defendant's  execution,  whilst 
it  passed  no  interest,  would  cast  a  hurtful 
doubt  on  the  plaintiff's  title,  which  he  could 
only  remove  by  evidence  in  pais,  and  the  pur- 
chaser could  stand  by  indefinitely  and  refuse 
to  litigate  his  right  until  the  evidence  to 
repel  it  might  be  lost  and  the  plaintiff  less 
able  to  contest  it,  and  in  the  meantime  the 
true  owTier  be  unable  to  sell  and  afraid  to 
improve,  and  thus  be  denied  the  full  domini<m 
over  his  property,  then  the  exercise  of  the 
power  of  the  court  by  the  writ  of  injunction 
would  be  properly  invoked  as  a  means  of  pre- 
venting injury  and  precautionary  justice. 
But  our  law  has  disarmed  a  person  having 
no  title  of  the  power  by  false  clamor  to  in- 
jure the  title  of  another  in  that  way.    In  the 
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first  place,  provision  is  made  -with  minute 
particularity  for  perpetuating  testimony; 
and  then  again,  if  the  plaintiff  is  out  of  pos- 
session, he  may  inunediately  bring  his  eject- 
ment; but  if  he  is  in  possession  and  wishes 
to  silence  an  adverse  claimant,  he  may  file 
a  petition  and  compel  him  to  bring  an  action 
to  try  the  title,  or  be  forever  barred  from 
claiming  any  right  or  title  adverse  to  the 
petitioner.  (R.  C.  1855,  p.  1241,  §  62.)  No- 
tice may  be  given  at  the  sherifTs  sale  of  the 
outstanding  equities  of  .third  pefsons,  which 
will  affect  the  purchaser;  and  if  the  defend- 
ant has  no  vendible  interest,  the  purchaser 
will  get  nothing,  and  he  will  not  be  allowed 
to  suspend  a  pretended  title  over  the  true 
title  to  the  injury  of  the  owner.  A  proceed- 
ing by  injunction  ought  not  to  be  substituted 
for  the  action  of  ejectment,  and  when  the  in- 
terest of  a  defendant  is  advertised  to  be  sold 
under  execution,  it  would  be  improper  to 
litigate  and  determine  the  title  of  as  many 
claimants  as  there  may  be  before  a  sale  by 
an  equity  proceeding,  when  no  real  contro- 
versy might  arise  after  a  sale,  and,  if  it  did, 
the  title  could  be  better  settled  then  tlian 
before.  Our  first  impressions  of  this  ques- 
tion were  tlie  same  that  they  now  are,  but 
the  learned  argument  of  the  plaintifTs  coun- 
sel created  doubts  that  led  us  to  a  careful 
examination  of  the  subject  in  all  its  bear- 
ings, which  has  resulted  in  the  conviction, 
that,  under  our  system  of  laws  and  the  prac- 
tice in  reference  to  execution  sales,  it  would 
be  unwise  and  create  great  confusion  in  the 
administration  of  justice  to  permit  sales  un- 
der execution  to  be  enjoined  on  the  ground 
that  they  will  pass  no  title  and  might  cast  a 
cloud  on  the  title  of  the  true  owner.  Several 
of  the  authorities  cited  from  other  states,  as 
to  the  power  to  enjoin  in  cases  like  the  pres- 
ent one,  seem  to  be  in  point;  but  our  system 
is  different  from  theirs,  and  we  think  that 
sound  policy  requires  us  to  deny  the  relief 
the  plaintiff  seeks  in  the  form  and  at  the 
time  it  was  asked." 

In  Lehman  v.  Roberts,  86  N.  T.  232,  the 
court  said:  "The  theory  upon  which  this  ac- 
tion IB  brought  is,  that  a  sale  under  the 
judgment  would  create  a  cloud  upon  the  title 
of  the  plaintiffs,  while  the  positions  contend- 
ed for  by  the  defense  were  that  the  defendant 
had  a  valid  lien,  and  a  right  to  sell,  and 
that  his  lien  was  paramount  to  the  title  of 
the  plaintiffs.  That  Hill,  under  his  contract 
with  Davenport,  became  the  equitable  owner, 
and  that  the  assignment  by  him  to  Martin, 
of  his  contract  and  his  interest  in  the  build- 
ings, was  intended  only  as  a  security  for 
money  advanced  by  Martin.  And  that  the 
judgment  recovered  by  Roberts  against  Hill 
was  conclusive.  The  principles  governing  ac- 
tions of  this  description  seem  to  have  been 
ignored  by  all  parties.  An  action  to  remove 
Ann.  rns.  19180. — 11!, 
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a  cloud  upon  title,  or  to  restrain  a  sale  or 
conveyance,  upon  the  ground  that  it  would 
create  such  a  cloud,  can  only  be  maintained 
where  the  pretended  title,  which  is  alleged  to 
constitute  the  cloud,  or  the  proceeding  which 
it  is  apprehended  will  create  one,  is  apparent- 
ly valid  on  its  face,  and  the  party  in  posses* 
sion  will  be  compelled  to  resort  to  extrin- 
sic evidence  to  show  the  invalidity  of  the 
pretended  title,  and  to  defend  his  own.  But, 
when  the  pretended  claim  is  invalid  on  its 
face,  or  where  it  requires  that  extrinsic  facts 
be  proved  for  the  purpose  of  establishing  its 
validity,  a  court  of  equity  will  not  interfere 
on  the  ground  that  the  facts  which  are  essen- 
tial to  sustain  the  pretended  claim  do  not 
exist,  but  will  leave  the  party  in  possession 
to  his  defense.  These  are  the  general  and 
w*ell-8ettled  rules,  subject,  perhaps,  to  some 
exceptions  in  special  cases,  which  have  no  ap- 
plication to  the  present  one.  .  .  .  In  the 
present  case  the  paper  title  was  clearly  in 
the  plaintiffs.  A  sale  under  the  judgment  of 
Roberts  against  Hill  could  create  no  cloud 
upon  the  plaintiff's  title.  That  judgment  did 
not  establish  as  against  the  plaintiffs  tliat 
Hill  had  any  interest  in  the  property.  A 
sale  under  it  could  have  no  further  effect  than 
to  transfer  to  the  purchaser  such  title  as 
Hill  had  on  the  16th  of  November,  1858.  And 
the  purchaser  would  be  obliged  to  prove  Hill's 
title  before  the  plaintiffs  could  be  disturbed. 
Tlie  sale  would  have  no  greater  effect  than 
a  conveyance  by  Hill  of  his  interest,  if  any; 
and  no  one  will  pretend  that  such  a  convey- 
ance would  be  restrained,  nor  would  the  sale 
of  land  under  execution  against  a  third  party 
be  restrained  at  the  suit  of  a  party  in  pos- 
session having  the  paper  title." 

In  Ketchin  v.  McCarley,  26  S.  C.  1,  11  S. 
R  1099,  4  Am.  St.  Rep.  674,  the  court  said: 
"The  jurisdiction  of  a  court  of  equity  to  pre- 
vent as  well  as  to  remove  a  cloud  upon  the 
title  to  real  property  seems  to  be  well  set- 
tled. High  on  Injunctions,  section  269.  In 
the  next  section  this  writer  proceeds  to  say: 
'It  is  difficult  to  establish  any  exact  test, 
which  will  be  applicable  in  all  cases,  to  de- 
termine what  constitutes  such  a  cloud  upon 
title  as  to  authorize  a  court  of  equity  to  in- 
terfere for  its  prevention.  It  has  been  held, 
however,  that  if  the  sale,  which  it  is  sought 
to  restrain,  is  such,  that  in  an  action  of 
ejectment  brought  by  the  purchaser  under 
the  sale  the  real  owner  of  the  property  would 
be  obliged  to  offer  evidence  to  defeat  a  re- 
covery, then  such  a  cloud  would  be  raised  as 
to  warrant  the  interference  of  equity  to  pre- 
vent the  sale.'  Now,  if  this  case  be  subjected 
to  the  test  just  mentioned,  it  would  seem  to 
be  one  in  which  the  interposition  of  a  court 
of  equity  by  injunction  would  be  warranted; 
for  if  the  sale  is  allowed  to  proceed,  then  the 
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|>IaintiiT  herein  could  only  protect  herself  in 
an  action  of  ejectment  brought  by  the  pur- 
chaser at  such  sale,  by  offering  evidence  show- 
ing that  though  the  title  to  the  land  was  in 
tlie  judgment  debtor  at  the  time  the  judg- 
ment was  entered,  and  thus  it  was  apparently 
liable  to  the  lien  of  the  judgment,  yet  in 
fact  it  was  not  so  by  reason  of  its  ex^nption 
under  the  homestead  law.  But,  in  addition 
to  this,  until  this  question  of  homestead  is 
adjudicated,  the  records  would  show  that  the 
plaintifT  held  her  land  subject  to  the  lien  of 
the  defendant's  judgment,  inasmuch  as  her 
conveyance  was  subsequent  in  date  to  the 
entry  of  the  judgment;  and  hence,  if  she  un- 
dertook to  put  her  land  on  the  market  for 
sale,  she  would  have  to  do  so  with  this  cloud 
upon  her  title  in  the  shape  of  this  apparent 
incumbrance.  The  question,  however,  seems 
to  have  been  distinctly  decided  elsewhere  in 
accordance  with  this  view,  though  we  are  not 
aware  of  any  case  in  this  state  where  it  has 
been  considered.  In  High  on  Injunctions,  sec- 
tion 275,  it  is  said:  'A  bona  fide  purchaser 
of  real  estate  for  a  valuable  consideration 
may  restrain  a  sale  of  the  property  under 
execution  when  he  has  purchased  after  the 
rendition  of  the  judgment,  but  before  tlie 
execution  was  delivered  to  the  sheriff,  the 
judgment  not  being  a  lien  upon  the  property, 
since  such  sale  would  operate  as  a  cloud 
upon  his  title.  And  where  an  execution  cred- 
itor is  proceeding  unlawfully  to  sell  the  home- 
stead interest  of  his  debtor,  he  may  be  en- 
joined upon  the  same  ground.'" 

In  Hart  v,  Marshall,  4  Minn.  294,  the  court 
said :  "The  plaintiff,  claiming  that  this  judg- 
ment is  not  a  lien  upon  the  property  in  ques- 
tion, and  that  it  is  void  for  reasons  apparent 
upon  the  record,  commenced  this  action  to 
set  it  aside,  and,  at  the  same  time,  asked  for 
and  obtained  an  injunction  restraining  the 
sale.  We  are  at  a  loss  to  see  hoW  a  sale  of 
tlie  property,  upon  execution,  would,  under 
such  circumstances,  work  irreparable  injury 
to  the  plaintiff,  especially  as  the  purchaser 
would  take  it  subject  to  the  rights  of  the 
plaintiff.  To  interfere  by  injunction  in  ad- 
vance of  a  decision  upon  the  merits,  results 
in  this  action  in  delaying  the  sale  until  the 
ten  years  limited  by  statute  shall  have  ex- 
pired since  the  rendition  of  the  judgment,  and 
imposes  upon  the  judgment  creditor  alone  all 
the  risk  of  such  delay ;  while  the  rights  of  the 
plaintiff,  though  they  might  be  somewhat 
complicated  by  a  sale,  should  the  judgment 
be  afterwards  set  aside  or  declared  not  to 
be  a  lien,  would  suffer  no  material  injury 
therebv.'* 

But  in  King  v.  Clay,  34  Ark.  294,  it  ap- 
peared that  lands  belonging  to  minors  were 
levied  on  by  virtue  of  an  execution  issued 
against  their  father  and  it  was  held  that  the 
minors  could  maintain  an  action  to  enjoin  a 
sale  under  the  execution. 


4.  View  that  Saub  Xeed  Not  Cabbt  AfpaK- 
ENTLY  Valid  Titi& 

In  several  jurisdictions  the  rule  prevails 
that  a  court  of  equity  will  enjoin  an  execu- 
tion sale  for  the  purpose  of  preventing  a 
cloud  on  the  title  of  the  owner  of  the  property 
levied  on,  although  no  title  or  apparent 
title  would  pass  by  reason  of  the  sale. 
Sharpe  v.  Tatnall,  6  Del.  Ch.  302;  Taylor  ▼. 
Strong,  10  Smedes  &  M.  (Miss.)  63;  Irwin 
V.  Lewis,  50  Miss.  363;  Bristol  v.  Hallybor- 
ton,  93  N.  C.  384;  Harris  v.  Carolina  Dis- 
tributing Co.  172  N.  C.  14,  89  S.  E,  789; 
United  States  Bank  v.  Schultz,  2  Ohio  471; 
Norton  v.  Beaver,  6  Ohio  178.  Compare  Gate- 
wood  v.  Burns,  99  N.  C.  357,  6  S.  £.  635; 
Bostic  V.  Young,  116  N.  C.  766,  21  S.  E.  652. 

Thus  in  Irwin  v.  Lewis,  supra,  the  court 
said :  "We  have  not  met  with  a  case  disput- 
ing or  denying  to  the  chancery  court  the 
power  to  intervene  and  prevent  the  sale  of 
real  estate,  on  legal  process,  on  the  allega- 
tion that  such  a  proceeding  would  culminate 
in  casting  a  cloud  upon  the  title  of  the  com- 
plainant. The  levy  upon  the  property  is  one 
link  in  the  chain  of  acts,  to  bring  about  such 
a  result.  It  is  the  assertion  of  a  claim^  upon 
the  property  by  the  judgment  creditor,  which 
would  embarrass  the  complainant's  title.  If 
the  real  estate  is  not  subject  to  sale  under 
legal  process,  no  title  would  pass  to  the  pur- 
chaser. Nevertheless,  there  would  be  hang- 
ing over  the  complainant's  title,  the  sheriff's 
deed,  the  judgment  and  levy,  which  in  their 
united  effect  would  constitute  a  cloud,  that 
might,  after  the  lapse  of  time,  seriously 
jeopardize  the  complainant's  right.  It'  would 
not  be  denied  that  after  the  sale  the  com- 
plainant might  bring  his  bill  to  set  aside  the 
sheriff's  deed.  Within  the  liberal  and  benefi- 
cent range  of  equitable  power — ^if  the  rem- 
edy at  law  would  not  be  full  and  complete 
practically — ^then  the  chancery  relief  may  be 
interposed.  The  test  of  the  right  to  equita- 
ble interposition  is  not  merely  that  there  is 
a  remedy  at  law;  'but  it  must  be  plain  and 
adequate,  as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  the  equity.'  Boyce  v. 
Grundy,  3  Pet.  210,  7  U.  8.  (L.  ed.)  655; 
Watson  V.  Sutherland,  5  Wall.  78,  18  U.  S. 
(L.  ed.)  580.  In  this  last  case,  Watson  & 
Co.  caused  writs  of  fieri  facias  issued  on 
judgments  recovered  against  Wroth  &  Fuller- 
ton,  to  be  levied  on  the  entire  stock  of  a  re- 
tail dry  goods  store,  in  the  possession  of 
Sutherland,  who  claimed  to  be  exclusive 
owner.  He  charged  if  the  sale  were  made, 
the  injury  would  be  irreparable,  and  could 
not  be  compensated  in  damages,  because  he 
was  sole  owner,  had  bought  the  goods  for 
the  season's  business,  which  were  not  all 
paid  for;  that  if  his  store  was  closed,  a 
profitable  trade  would  be  broken  up,  and  he 
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would  become  insolvent,  etc.,  etc.  On  these 
allegations,  it  was  held  a  proper  case  for  in- 
junction. What  damages  could  a  court  of 
law  award  against  a  sheriff  and  the  judgment 
creditor  who  prompted  his  act,  for  the  levy 
upon  and  sale  of  land?  The  sheriff  does  not 
break  the  close;  he  does  not  intrude  upon  the 
occupancy;  his  deed  is  ineffectual  to  pass  the 
title.  It  can  hardly  be  aflBrmed  that  more 
than  nominal  damages  have  been  sustained. 
Yet  it  might  be  true,  that  the  existence  of 
his  deed  would  impair  seriously  the  sale 
value  of  the  property,  and  might  in  after 
years,  when  evidences  have  faded  or  grown 
dim,  put  in  jeopardy  the  complainant's  title. 
Many  cases  are  to  be  found  in  our  books»  ol 
bills  brought  by  judgment  creditors  to  set 
aside  fraudulent  conveyances  of  the  debtor, 
in  order  that  a  disencumbered  title  may  be 
offered  to  purchasers,  and  thereby  enhance 
the  value  of  the  property.  It  would  be  ad- 
mitted, if  a  sale  were  made  under  these  ex- 
ecutions, that  Lewis  could  maintain  a  bill  to 
vacate  the  sheriff's  deed,  as  a  cloud  upon  his 
title.  It  is  giving  a  liberal  and  beneficial 
application  of  the  principle,  to  interpose  in 
advance  of  the  sale,  and  disperse  the  gather- 
ing cloud  before  it  has  settled  upon  the  com- 
plainant's title.  To  that  extent,  in  adminis- 
tering the  preventive  justice  of  a  court  of 
equity,  has  the  doctrine  been  long  acted  upon 
in  this  state." 


6.  View  that  Title  of  Plaintiff  Must  Be 
Debived  thbouoh  ExEcunoN  Debtor. 

In  a  few  jurisdictions  the  rule  obtains  that 
an  execution  sale  of  land  will  not  be  en- 
joined on  the  ground  of  preventing  a  cloud 
on  the  title  of  the  owner,  unless  the  execu- 
tion debtor  has  at  some  time  had  a  title  or 
interest  in  the  land.  Roman  Catholic  Arch- 
bishop V.  Shipman,  69  Cal.  586,  11  Pac.  343; 
Shalley  v.  Spillman,  19  Fla.  600;  Barnes  ▼. 
Mayo,  19  Fla.  542,  explaining  Budd  v.  Long, 
13  Fla.  288.  See  also  Porter  v.  Pico,  65  Cal. 
165;  Davidson  v.  Seegar,  15  Fla.  671. 

Thus  in  Roman  Catholic  Archbishop  ▼. 
Shipman,  supra,  the  court  said:  **One  who 
is  not  a  party  or  privy  to  a  judgment  is  not 
affected  by  it.  As  to  him  the  judgment  and 
all  proceedings  under  it  are  void.  Neither 
the  judgment  nor  the  execution  sale  of  land 
affected  by  it  can  change  his  rights  in  the 
land  or  create  a  cloud  upon  his  title.  A  deed 
resulting  from  such  a  sale  would  be  void  as 
to  him:  ard  a  void  deed  cannot  work  mis- 
chief (Fonda  v.  Saae,  48  N.  Y.  173),  nor 
affoni  reH«onable  sround  for  apprehending  in- 
jury to  rights  or  interests  in  the  real  prop- 
erty which  it  purports  to  convey.  Fears  of 
such  an  injury  would  be  therefore  unreal; 
and  a  court  of  equity  never  interferes  to  en- 


join a  sale  of  land  upon  an  idle  or  ground- 
less suspicion,  an  unreal  fear,  or  the  mere 
possibility  of  its  casting  a  cloud  over  the 
title  of  one  in  actual  possession  of  the  land 
under  an  unchallenged  title." 

In  Barnes  v.  Mayo,  19  Fla.  642,  the  court 
said:  'The  bill  in  this  case  fails  to  state 
facts  upon  which  the  jurisdiction  of  the  court 
of  equity  can  be  sustained.  It  states  that  the 
complainant,  Mrs.  Barnes,  is  the  owner  in  fee 
of  the  land  in  question  by  descent,  as  the  heir 
at  law  of  John  L.  May,  who  had  a  valid  title 
by  purchase;  and  that  the  defendants  have 
levied  an  execution  on  and  propose  to  sell  the 
land  under  a  judgment  and  decree  for  a  sum 
of  money  rendered  against  Matilda  H.  May  in 
favor  of  the  defendant,  Mayo,  administrator 
of  the  estate  of-F.  H.  Edrington.  The  com- 
plainants allege  that'  Matilda  H.  May,  against 
whom  the  judgment  and  decree  was  rendered, 
never  owned  the  land  and  never  'possessed 
any  right  or  title  to  the  same.'  Tliereupon 
it  is  alleged  that  the  levy  and  sale  under  the 
execution  would  cast  a  cloud  upon  complain- 
ants' title,  and  greatly  injure  the  value  there- 
of and  subject  complainants  to  vexation  and 
harassm^t,  wherefore  an  injunction  is 
prayed  to  restrain  the  threatened  sale.  De- 
fendant answered,  claiming  that  the  title 
was  in  Matilda  H.  May  and  the  land  subject 
to  sale  on  -the  execution  against  her.  Upon 
filing  the  bill  the  chancellor  allowed  an  in- 
junction, and  after  proofs  were  taken  and  a 
hearing  had  upon  the  whole  case  the  injunc- 
tion was  dissolved,  and  from  this  decree  com- 
plainants appeal.  Complainants  rely  upon 
the  opinion  of  this  court  in  Budd  v.  Long,  13 
Fla.  288,  309,  as  sustaining  the  equity  of 
this  bill.  In  that  case  Long  claimed  title  by 
deed  from  one  Clem.  Budd  claimed  under  a 
judgment  against  Clem,  and  had  his  execu- 
tion levied  on  the  land,  insisting  that  his 
judgment  was  a  lien  superior  to  Long's  title, 
if  he  had  any.  It  was  found  that  a  part  of 
the  property  had  been  conveyed  to  a  trustee 
for  the  use  of  Clem  before  Budd's  lien  at- 
tached, and  that  it  was  a  proper  case  for  an 
injunction  to  restrain  the  sale  upon  the 
ground  that  though  the  sale  would  not  affect 
the  title  of  Long  or  operate  to  dispossess  him, 
yet  it  tended  to  cloud  his  title  and  annoy  him 
and  affect  the  value  of  the  property.  While 
the  rule  laid  down  in  the  opinion  in  that  case 
was  correct  as  applied  to  the  circumstances 
developed  by  the  bill  and  proofs,  I  must  con- 
fess that  as  a  general  rule  it  was  too  broad 
to  be  sustained.  The  language  then  used  on 
page  309,  is:  'An  actual  wrongful  sale  and 
conveyance  of  real  property,  though  it  may 
not  operate  to  dispossess  the  owner,  yet 
brings  a  cloud  upon  his  title/  etc.;  and 
further:  'It  has  been  held,  and,  as  we  think 
very  properly,  that  where  the  real  property 
of  one  is  levied  on  to  satisfy  the  debt  of 
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another,  a  bill  of  injunction  may  be  main- 
tained to  restrain  the  sale.'  In  the  case  of 
Davidson  v.  Seegar,  15  Fla.  671,  679,  the  rule 
is  stated  from  Pixley  v.  Hu^ns,  15  Cal. 
128,  opinion  by  Field,  C.  J.,  which  seems  to 
be  that  generally  adopted  by  the  courts  in 
the  United  States,  as  follows:  The  true  test 
whether  a  deed  would  cast  a  cloud  upon  the 
title  of  the  plaintiff,  is  whether  in  an  action 
of  ejectment  brought  by  the  grantee  founded 
upon  such  deed,  the  owner  would  be  required 
to  offer  evidence  to  defeat  a  recovery.  If  such 
proof  would  be  necessary  the  cloud  would  ex* 
ist  and  if  such  proof  would  not  be  necessary 
no  shade  would  be  cast  upon  the  title  by  the 
deed.  If  the  action  would  fall  by  its  own 
weight  without  proof  in  rebuttal,  no  occasion 
could  arise  for  equitable  interposition  as  in 
the  case  of  a  deed  void  upon  its  face,  or  which 
was  the  result  of  proceedings  void  upon  their 
face,  requiring  no  extrinsic  evidence  to  dis- 
close their  illegality.  Judge  Field  says 
further  (page  134)  :  *So  too  conveyance  not 
falling  in  the  chain  of  title,  as  from  one  who 
never  had  any  connection  with  the  property, 
would  not  constitute  a  cloud  upon  such  title. 
No  action  could  be  supported  upon  such  con- 
veyance, even  in  the  absence  of  rebutting 
proof,  any  more  than  upon  so  mucli  waste 
paper.'  And  so,  it  was  said  in  Davidson  v. 
Seegar,  when  an  action  cannot  be  maintained 
upon  a  conveyance  in  the  absence  of  rebutting 
proof  it  cannot  be  said  to  be  a  cloud  upon  the 
title,  and  cannot  affect  the  title  or  the  pos- 
session. With  scarcely  an  exception  this  is 
the  true  test  as  declared  by  the  courts.  See 
collection  of  authorities  cited  in  1  Story's  Eq, 
Jur.  (11th  ed.)  §  700,  note  a;  Robinson  v. 
Joplin,  54  Ala,  70;  Rea  v.  Longstreet,  54  Ala. 
291.  In  Budd  v.  Long  complainant's  land  had 
been  levied  upon  by  an  execution  issued  upon 
a  judgment  against  Long's  grantor,  and  up- 
on a  sale  and  deed  under  that  judgment  and 
execution,  an  exhibition  of  the  record  of 
judgment  and  execution  against  the  grantor, 
and  of  the  original  title  of  the  grantor,  the 
sheriff's  deed  would  prima  facie  have  con- 
stituted evidence  of  title,  and  it  would  have 
been  necessary  that  Long  should  produce  his 
deed  to  defeat  the  title  shown  by  the  sheriff's 
deed.  The  rule  as  stated  in  that  case  agreed 
with  that  in  Wilson  v.  Butler,  3  Munf.  (Va.) 
559,  but  to  be  in  accord  with  the  weU-settled 
and  accepted  doctrine  it  should  have  said  that 
where  the  real  property  of  complainant  is 
levied  on  by  virtue  of  a  judgment  and 
execution  against  another  who  had  before 
then  had  a  title  or  an  interest,  such  a  levy 
would  create  a  cloud  upon  the  title  which 
would  be  enjoined.  In  the  present  case  the 
bill  shows  that  Matilda  H.  May,  the  defend- 
ant in  the  execution,  never  had  any  real  or 
apparent  title  or  interest  in  the  land.    That 


being  the  case  a  sale  by  the  sheriff  under  the 
execution  would  create  no  prima  facie  legal 
title.  If  Matilda  H.  herself  had  executed  a 
deed  to  the  defendants  they  would  have  taken 
no  interest  by  it  and  could  not  have  estab- 
lished, in  ejectment  against  complainants, 
any  title  requiring  them  to  prove  their  own 
in  rebuttal.  The  result  is  that  such  deed 
would  cast  no  cloud  upon  their  title  which 
the  courts  of  equity  recognize  as  giving  juris- 
diction to  interpose  by  injunction  or  decree. 
This  must  have  been  the  ground  upon  which 
the  chancellor  dissolved  the  injunction.  The 
decree  is  affirmed." 

6.  View  that  Additional  Equity  Mvst  Be 

Shown. 

In  "New  Jersey  the  rule  obtains  that  in  the 
absence  of  fraud,  gross  injustice,  irremediable 
injury  or  other  ground  of  equitable  jurisdic- 
tion, a  court  of  chancery  will  not  restrain  a 
threatened  sale  under  execution  against  one 
person  of  property  claimed  by  another  per- 
son. Van  Mater  v.  Holmes,  6  N.  J.  Eq.  676; 
Freeman  v.  Elmendorf,  7  N.  J.  Eq.  475,  a/- 
fit^med  7  N.  J.  Eq.  655;  Sheldon  v.  Stokes,  34 
N.  J.  Eq.  87 ;  Dawes  v.  Taulor,  35  X.  J.  Eq. 
40;  American  Dock,  etc.  Co.  v.  Public 
Schools,  35  N.  J.  Eq.  181;  Swayze  v.  Hack- 
ettstown  Nat.  Bank,  44  N.  J.  Eiq.  9,  13  Atl. 
670,  45  N.  J.  Eq.  368,  19  Atl.  621;  West 
Jersey,  etc.  R.  Co.  v.  Smith,  69  N.  J.  Eq. 
429,  60  Atl.  757;  Alpern  v.  Behrenburg,  77 
N.  J.  Eq.  373,  77  Atl.  803:  Smith  v.  Collins, 
81  N.  J.  Eq.  348,  86  Atl.  957 ;  White  v.  Smithy 
58  Atl.  817. 

Thus  in  Freeman  v.  Elmendorf,  supra,  the 
court  said:  "The  appeal  is  from  an  order 
of  the  chancellor  dissolving  an  injunction. 
The  object  of  the  injunction  was  to  restrain 
the  defendant  from  selling  the  real  estate  of 
the  complainants  by  virtue  of  an  execution 
upon  a  judgment  at  law  against  Matthew  F. 
Freeman,  the  father  of  one  of  the  complain- 
ants, and  the  grandfather  of  the  others.  The 
case  made  by  the  bill  is,  that  the  land  in 
question  was  conveyed  by  Freeman,  the  de- 
fendant in  execution,  to  the  complainants 
before  the  recovery  of  the  judgment;  that 
through  the  ignorance  of  the  grantees  the 
deeds  were  not  recorded  till  after  the  re- 
covery of  the  judgment,  but  that  the  plaintiff^ 
in  execution  is  charged  with  constructive 
notice  of  the  conveyance.  The  questions  in- 
volved in  the  controversy  are,  whether  the 
deed  from  the  defendant  or  even  to  the  com- 
plainant, was  or  was  not  fraudulent,  and  if 
it  was  not,  then  whether  the  defendant  is- 
chargeable  with  constructive  notice  of  the 
deed.  Both  these  are  purely  legal  questions, 
and  properly  triable  in  a  court  of  law.  If 
the  l^gal  title  is  in  the  complainants,  the  sale- 
by  the  sheriff  will  not  prejudice  their  rights.. 


YOUWX  V. 

95  Kan. 

The  purchaser  must  resort  to  an  action  at 
law  to  recover  possession,  when  the  l^gal 
questions  can  be  tried  and  decided.  It  was 
suggested  with  truth  upon  the  argument, 
that  pernutting  the  sale  to  be  made  under 
the  execution  will  subject  the  complainants 
to  the  necessity  of  paying  the  execution,  or 
subject  them  to  the  hazard  of  having  the  land 
sacrificed  to  a  purchaser  willing  to  speculate 
upon  the  hazard  of  a  lawsuit.  It  may  bo 
further  suggested  that  if  the  purchaser 
should  be  unwilling  to  bring  an  ejectment, 
the  effect  of  a  sale  would  be  to  cast  a  cloud 
upon  the  title  of  the  complainants.  But  it 
is  obvious  that  the  same  objections  exist  in 
every  case  where  the  sheriff,  upon  an  execu- 
tion against  one,  should  attempt  to  sell  land, 
the  title  of  which  is  claimed  by  another. 
And  yet  in  such  case  equity  ordinarily  will 
not  interfere,  and  for  manifcHst  reasons.  In 
truth,  a  court  of  equity  has  no  jurisdiction 
where  the  whole  question  involved  is  a  ques- 
tion of  legal  title.  If  the  sheriff  is  enjoined 
from  selling  under  the  execution,  there  is 
no  mode  in  which  the  question  of  title  could 
be  tried  at  law.  A  court  of  equity  must 
make  the  injunction  perpetual,  and  to  that 
end  must  necessarily  try  and  decide  the  legal 
title.  TUe  order  of  the  chancellor  must  be 
afiirmed." 

And  in  Smith  v.  Collins,  81  K.  J.  £q. 
348,  86  Atl.  957,  the  principle  was  held 
to  apply  where  a  judgment  creditor  sought 
to  enjoin  an  execution  sale  of  property 
on  the  ground  that  his  sole  interest  in 
the  property  was  an  equitable  one  and  not 
capable  of  being  reached  by  process  of  law. 
The  court  said:  ''In  this  jurisdiction  it  has 
been  repeatedly  and  uniformly  held  that  in 
the  absence  of  fraud  gross  injustice,  irreme- 
diable injury  or  other  ground  of  equitable 
jurisdiction,  a  court  of  chancery  will  not 
restrain  a  threatened  sale  under  execution 
against  one  person  of  property  claimed  by 
another  person.  These  decisions  are  collected 
in  West  Jersey,  etc.  R.  Co.  v.  Smith,  69  N. 
J.  £q.  429.  It  will  be  observed  that  the 
cases  there  cited  have  uniformly  arisen  in 
instances  in  which  the  processes  against 
which  restraints  have  been  sought  have  been 
against  a  former  owner  as  a  judgment  debt- 
or. But  the  principle  upon  which  these  de* 
cisions  are  based  clearly  applies  with  equal 
force  to  a  case  in  which  the  complainant  is 
the  judgment  debtor,  and  the  ground  of  the 
relief  sought  from  this  court  is  that  com- 
plainant's sole  estate  in  the  property  which 
is  threatened  to  be  sold  is  an  estate  which 
cannot  be  reached  by  process  of  law.  The 
principle  to  which  I  refer  is  that  tlie  judg- 
ment creditor  is  entitled  to  assert  the  ex- 
istence of  a  legal  estate  in  his  judgment  debt- 
or and  to  have  his  claim  of  legal  title  tried 
by  a  legal  tribunal.  This  right  is  forcefully 
stated  in  the  earliest  of  the  line  of  decisions 
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referred  to.  Freeman  v.  Elmendorf,  7  N.  J. 
£q.  475,  655.  It  is  imdoubtedly  true  that 
if  complainant  herein,  the  judgment  debtor, 
has  no  interest  in  the  land  against  which 
the  judgment  is  being  enforced  other  than 
an  equitable  estate  no  title  will  pass  at 
the  threatened  sale,  for  it  is  well  settled 
that  a  judgment  at  common  law  is  not  a 
lien  upon  a  mere  equitable  estate  or  interest, 
nor  is  such  interest  thie  subject  of  a  levy 
and  a  sale  by  virtue  of  an  execution  at  law 
unaided  by  a  decree  of  a  court  of  equity. 
Vancleve  v.  Groves,  4  N.  J.  £q.  330;  Halsted 
v.  Davison,  10  N.  J.  Eq.  290;  Williams  v. 
Baker,  62  N.  J.  Eq.  563,  51  Atl.  201.  But 
the  relief  here  sought  by  complainant  neces- 
sarily involves  a  determination  bv  this  court 
that  complainant  has  no  legal  estate  in  the 
lands  in  controversy  and  denies  to  defendant 
the  judgment  of  a  legal  tribunal  upon  that 
aspect  to  this  claim.  I  tHink  it  clear  that 
the  authorities  collected  in  West  Jersey,  etc. 
R.  Co.  v.  Smith,  supra,  must  be  considered 
as  conclusive  against  the  right  of  this  court 
to  interfere  with  the  execution  of  the  legal 
process  here  in  question." 

In  Pennsylvania  a  bill  in  equity  ordinarily 
will  not  lie  to  restrain  an  execution  creditor 
from  proceeding  in  due  course  to  sell,  in  satis- 
faction of  his  claim,  real  estate  alleged  to 
belong  to  his  debtor.  Ejectment  is  generally 
the  exclusive  remedy  in  cases  of  disputed 
title.  But  where  the  process  of  the  law  is 
being  used  against  right  and  justice  to  the 
injury  of  another  the  right  of  the  latter  to 
make  the  intervention  for  a  court  of  equity 
cannot  be  doubted.  Reeser  v.  Johnson,  76  Pa. 
St.  313;  Taylor's  Appeal,  93  Pa.  St.  21; 
Walker's  Appeal,  112  Pa.  St.  579,  4  Atl.  13; 
Xatalie  Anthracite  Coal  Co.  v.  Ryon,  188  Pa. 
St.  138,  41  Atl.  462,  43  W.  N.  C.  265;  Buck- 
ley v.  Kilker,  218  Pa.  St.  176,  67  Atl.  55; 
Alantz  v.  Kistler,  221  Pa.  St.  142,  70  Atl. 
545;  Taylor's  Appeal,  8  W.  K.  C.  102; 
Wiser 's  Appeal,  8  W.  N.  C.  354,  9  W,  N.  C. 
508;  Small's  Appeal,  9  Atl.  337;  Small  v. 
Greenbough,  8  Cent.  Rep.  240.  Thus  in  Tay- 
lor's Appeal,  supra,  the  court  said:  *'lt 
cannot  be  doubted  that  under  certain  circum- 
stances the  power  of  a  court  of  equity  to  re- 
strain an  execution  creditor  from  proceeding 
to  sell  may  be  properly  invoked;  but,  aa  was 
said  in  Winch's  Appeal,  61  Pa.  St.  424,  'it 
is  only  where  the  creditor  is  clearly  and  un- 
deniably proceeding,  against  right  and  jus- 
tice, to  abuse  the  process  of  tlie  law  to  the 
injury  of  another,  that  equity  intervenes  to 
stay  his  hand.'  Tested  by  this  principle,  the 
appellee  was  not  entitled  to  the  special  in- 
junction. The  appellant,  in  his  affidavit  or 
answer  as  it  is  termed,  positively  denies  that 
he  knew  anything  about  plaintiff's  title,  as 
set  forth  in  the  bill;  and  avers,  that  he  be- 
lieved then  and  believes  now,  that  Corbin  had 
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an  interest  in  the  property  levied  on  at  th« 
time  the  judgment  was  obtained.  He  also 
denies  that  he  is  proceeding  to  sell  'with  the 
express  intention  and  purpose,'  charged  in  the 
ninth  paragraph  of  the  bill.  The  bill  itself 
discloses  the  fact  that,  at  the  date  of  the 
judgment  against  Corbin,  he  claimed  an  in- 
terest in  the  lot  to  the  extent  of  a  part  of 
the  consideration  therefor,  which  he  alleged 
had  never  been  fully  paid.  If  he  was  correct 
in  this,  the  appellant  had  a  right  to  subject 
that  interest,  whatever  it  might  be,  to  tl^e 
payment  of  his  judgment,  by  levying  on  and 
selling  the  same  as  the  property  of  Corbin. 
It  is  alleged,  however,  in  the  bill,  that  the 
price  of  the  lot  had  been  fully  earned  before 
the  judgment  was  obtained,  but  this  is  not 
admitted.  On  the  contrary,  it  is  impliedly 
denied  in  appellant's  affidavit.  As  a  general 
rule,  it  has  been  the  practice  in  this  state, 
for  a  judgment  creditor  to  seize  and  sell  in 
satisfaction  of  his  debt  any  real  estate  in 
which  his  debtor  has  or  is  believed  to  have 
any  interest.  Whenever  such  interest  is  al- 
leged, the  creditor  is  permitted  to  proceed 
with  his  execution;  and  if  there  be  any  ques- 
tion in  regard  to  title,  it  may  be  raised  and 
determined  afterwards  in  an  action  of  eject- 
ment. Hie  reason  why  the  creditors*  execu- 
tion will  not  be  enjoined  in  such  cases  is, 
that  to  do  so,  would  in  effect  withdraw  from 
the  consideration  of  a  jury  facts  which  prop- 
erly should  be  decided  by  them.  In  cases  of 
disputed  title  to  personal  property,  taken  in 
execution,  our  interpleader  act  provides  a 
special  mode  of  proceeding,  in  which  conflict- 
ing claims  of  ownership  may  be  determined, 
if  the  sheriff  or  other  officer  charged  with  the 
execution  of  the  writ  sees  fit  to  avail  himself 
of  the  protection  afforded  by  the  act.  It  may 
happen  that  the  bona  fide  owner  of  real  estate 
is  subjected  to  the  inconvenience  and  annoy- 
ance of  having  his  property  levied  on  for  the 
debt  of  one  who,  perhaps,  is  not  and  never 
has  been  interested  therein;  and  thus  his 
title  may,  for  the  time  being,  be  clouded  and 
rendered  unmarketable;  but  such  results  can- 
not be  wholly  avoided.  Relief  must  be 
sought,  when  they  do  occur  in  speeding  the 
final  determination  of  the  questions  in  dis- 
pute,  by  such  means  as  are  provided  by  law 
for  that  purpose."  And  in  Mantz  v.  Kistler, 
221  Pa.  St.  142,  70  Atl.  545,  a  suit  was 
brought  to  enjoin  an  execution  sale  of  the 
land  of  the  complainant  on  the  ground  that 
the  sheriff  in  levying  on  his  property  confused 
his  identity  with  that  of  the  execution  debtor. 
Holding  that  an  injunction  should  be  refused 
the  court  said:  "The  substantial  fact  on 
which  this  case  turns  is  the  identity  of  the 
complainant  with  the  Francis  Mantz  who  was 
a  party  defendant  to  the  judgment  sought  to 
be  enjoined.  Presumably  this  is  a  question 
of  fact  for  the  decision  of  the  jury.     The 


practice  in  Pennsylvania  is  to  allow  a  cred- 
itor to  sell  any  title  alleged  to  be  in  the  debt- 
or, and  to  try  the  validity  of  it  afterwards 
in  an  action  of  ejectment  by  the  purchaser. 
Taylor's  Appeal,  93  Pa.  St.  21.  It'  is  not  the 
best  system,  being  a  make  shift,  in  the  ab- 
sence of  a  court  of  chancery,  for  the  adminis- 
tration of  equitable  principles  under  the 
forms  furnished  by  the  common  law.  But  it 
is  settled  as  the  practice  in  this  state,  and 
in  the  present  case  it  is  not  altogether  incon- 
venient, and  certainly  not  inadequate.  The 
remedy  in  equity  as  administered  in  some 
jurisdictions,  notably  our  neighboring  state 
of  New  Jersey,  is  very  much  superior.  There 
the  rights  of  parties  are  fought  out  and  ad- 
justed in  advance  of  a  sale,  so  that  every 
claimant  or  outside  purchaser  may  bid  at  the 
sale  with  exact  knowledge  of  what  title  will 
pass,  and  what  disposition  will  be  made  of 
the  proceeds.  But  the  other  practice  has 
been  long  established  here  and  is  only  de- 
parted from  in  very  clear  oases.  Hunter's 
Appeal,  40  Pa.  St.  194;  Winch's  Appeal,  61 
Pa.  St.  424;  Kreamer  v.  Fleming,  200  Pa.  St. 
414,  50  Atl.  233.  In  the  present  case  the 
issue  as  already  said  is  upon  a  single  ques- 
tion of  fact,  the  identity  of  the  complainant^ 
Francis  K.  Mantz,  with  the  Francis  Mantz^ 
defendant  in  'the  judgment.  It  is  an  issue,, 
prima  facie,  for  the  determination  of  a  jury, 
and  the  inconvenience  of  postponing  its  deci> 
sion  until  an  ejectment  after  the  sale  is  not 
great  enough  to  bring  the  case  within  the 
exceptions  to  the  general  rule." 

In  Gay  v.  Chambers,  37  Pa.  Super.  Ct.  41, 
it  was  held  that  the  owner  of  property  could 
enjoin  its  sale  under  execution  as  the  prop- 
erty of  another  person  against  whom  a  judge- 
ment has  been  obtained  where  it  appears  that 
no  shadow  of  title  or  interest  in  the  property 
was  in  the  judgment  defendant.  To  the  same 
effect  see  Barrell  v.  Adams,  26  Pa.  Super.  Ct. 
635.  And  in  Natalie  Anthracite  Coal  Co.  v. 
Ryan,  188  Pa.  St  138,  41  Atl.  462,  43  W.  N. 
C.  265,  it  appeared  that  the  judgment  cred- 
itor as  a  mortgagee  of  the  judgment  debtor 
had  been  a  party  to  an  agreement  in  pursu- 
ance of  which  the  property  levied  on  by  hink 
had  been  sold  at  an  execution  sale,  the  plain- 
tiff in  the  injunction  suit  becoming  the  pur- 
chaser. It  was  held  that  a  suit  could  be 
maintained  to  enjoin  a  sale  under  another 
execution  issued  by  the  judgment  creditor. 

7.  Title  ob  Intesest  Wabbaivtino  Reuev  bt 

Injunction. 

a.  In  Oenerai. 

To  entitle  a  person  to  an  injunction 
against  an  illegal  sale  of  land  under  an  ex- 
ecution he  must  show  a  valid  title  to  the 
property.    Selz  v.  Unna,  6  Wall.  327,  18  U.  S. 
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95  Kan, 

(L.  ed.)  790;  Crawford  ▼.  Lamar,  9  Colo. 
App.  83,  47  Pac.  667 ;  McPhee  v.  Veal,  76  6a. 
656;  Cox  y.  Heidt,  139  Qa.  145,  76  8.  £.  859; 
Titsworth  v.  Cook,  49  111.  App.  307 ;  Lyons  v. 
Cenas,  22  La.  Ann.  113;  Smith  v.  Hoey,  28 
La.  Ann.  95 ;  Gusman  v.  DePoret,  33  La.  Ann. 
333;  State  v.  Judge,  48  La.  Ann.  667,  19  So. 
666;  Duncan  ▼.  Robertson,  57  Miea.  820; 
Payne  v.  Ramsey,  30  Okla.  356,  120  Pac. 
505;  Wood  ▼.  Cruisman,  6  Humph.  (Tenn.) 
279;  Gothard  v.  Reiley,  14  Tex.  461;  Davis 
T.  Beall,  21  Tex.  Civ.  App.  183,  50  8.  W. 
1086;  Modisett  v.  National  Bank,  28  Tex. 
Civ.  App.  689,  56  S.  W.  1007 ;  Crook  v.  Lips- 
eomb,  30  Tex.  Civ.  App.  567,  70  S.  W.  993. 
See  also  Tmeblood  v.  Hollingsworth,  48  Ind. 
537. 

"We  think  it  clear  that  the  plaintiff  was 
not  entitled  to  relief  because  the  sheriff  had 
levied  upon  'divers  tracts  of  land  in  Himt 
eounty  belonging  to  other  persons  than 
plaintiff.' "  Davis  v.  Beall,  21  Tex.  Civ.  App. 
183,  50  S.  W.  1086. 

"There  is  no  question  in  regard  to  the 
right  of  a  court  to  grant  an  injunction  to 
restrain  a  sale  by  a  sheriff  imder  an  execu- 
tion where  it  would  cast  a  cloud  upon  the 
title  where  there  is  no  question  in  regard  to 
the  legality  of  the  title  of  the  applicant;  but 
where  there  are  serious  doubts  in  regard  to 
the  validity  of  the  applicant's  title  the  in- 
junction should  not  be  granted."  Crawford 
V.  Lamar,  9  Colo.  App.  83,  47  Pac.  665. 

In  Duncan  v.  Robertscm,  57  Miss.  820,  the 
court  said:  "Mr.  Duncan  filed  his  bill,  to 
enjoin  the  sale  of  a  tract  of  land  under  an 
execution  emanating  from  a  judgment 
against  his  wife  in  favor  of  Robertson,  the 
defendant.  He  alleged  that  the  land  belonged 
to  him,  and  not  to  his  wife,  and  that  the 
judgment  against  the  wife  was  void,  but  that 
a  sale  and  convevance  of  the  land  under  it 
would  cast  a  cloud  upon  his  title.  The  proof 
developed  the  fact  that  his  own  title  was 
void.  Tlie  land  originally  belonged  to  the 
wife,  and  the  husband  derived  title  through 
an  execution  sale,  based  upon  a  judgment 
recovered  against  the  wife  by  one  Sykes.  In 
the  suit  which  culminated  in  this  judgment, 
Mrs.  Duncan,  though  shown  by  the  pleadings 
to  be  a  married  woman,  was  proceeded  against 
in  all  respects  as  if  a  feme  sole,  or  person  sui 
JQris.  There  were  no  allegations  of  the  own- 
ership by  her  of  separate  property,  or  of  the 
exceptional  circumstances  which  make  the 
contract  of  a  feme  covert  binding  upon  her 
separate  estate.  The  judgment  was  by  nil 
dicit.  Under  the  well-settled  doctrines  of 
this  court,  a  sale  imder  such  a  judgment  does 
not  pass  the  title  of  the  property  of  a  mar- 
ried woman.  Griffin  v.  Kagan,  52  Miss.  78; 
Magruder  v.  Buck,  56  Miss.  314.  The  com- 
plainant therefore  is  shown  to  have  no  title; 
and,  as  he  who  invokes  the  aid  of  a  court 
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of  chancery  to  remove  or  to  prevent  the  crea- 
tion of  a  cloud  upon  title  must  show  a  per- 
fect legal  or  equitable  title  in  himself,  the 
complainant's  bill  was  properly  dismissed. 
As  there  was  some  doubt  as  to  the  validity 
of  the  judgment  against  the  wife  held  by 
Robertson,  a  sale  under  which  was  by  this 
bill  sought  t6  be  enjoined,  the  chancellor  dis- 
missed the  complainant's  bill  without  preju- 
dice to  the  legal  rights  of  either  party,  leav- 
ing them  to  test  thereafter  in  a  court  of  law 
the  strength  of  their  respective  titles  if  a 
sale  shall  be  had  under  Robertson's  judg- 
ment.   We  approve  and  affirm  this  decree." 

Where  a  wife  brings  a  suit  to  enjoin  an 
execution  sale  for  the  debts  of  her  husband, 
of  lands  which  he  had  conveyed  to  her,  relief 
will  be  denied  where  it  appears  that  the  con- 
veyance was  made  in  fraud  of  the  rights  of 
the  husband's  creditors.  Reaves  v.  Meredeth, 
120  6a.  727,  48  S.  £.  199;  Dosson  v.  Bieller, 
10  La.  Ann.  570;  Carrel  v.  Meek,  155  Mo. 
App.  3a7,  137  S.  W.  19;  Stolte  v.  Karren 
(Tex.)  191  S.  W.  600.  In  Einstein  v.  Cali- 
fornia Bank,  137  Cal.  47,  69  Pac.  616,  it 
was  held  that  the  title  of  a  married  woman 
who  had  the  temporary  possession  of  land 
and  the  legal  title  under  a  conveyance  from 
her  husband  would  be  presumed  good  in  a 
suit  to  enjoin  the  sale  of  the  land  for  her 
husband's  debts.  The  court  said:  "The 
plaintiff  is  the  owner  of  the  legal  title  and 
in  possession.  It  is  presumed,  until  other- 
wise determined,  that  her  title  is  good.  The 
fact  that  the  conveyance  was  made  to  her  by 
her  husband  while  indebted  to  defendant  cor- 
poration would  be  a  circumstance  to  be  care- 
fully considered  in  determining  the  question 
as  to  whether  or  not  the  conveyance  was  made 
with  a  fraudulent  intent  as  to  creditors,  but 
upon  an  application  for  a  temporary  injunc- 
tion we  know  of  no  rule  that  would  require 
the  court  to  presume  that  the  conveyance 
was  fraudulent,  and,  before  trial  of  that 
question,  allow  a  sale  to  be  made,  thus  cloud- 
ing the  plaintiff's  title,  and  compelling  her 
to  resort  to  an  independent  action  for  the 
purpose  of  removing  such  cloud." 

It  has  been  held  that  a  defendant  in  execu- 
tion cannot  maintain  an  action  to  enjoin  tlie 
sale  of  the  property  seized  on  the  ground 
that  it  belonged  to  a  third  person.  Tompkins 
v.  Tumlin,  49  Ga.  460;  Mitchell  v.  Lay,  3  La. 
Ann.  593.  See  also  Gothard  v.  Reiley,  14 
Tex.  461. 

But  in  Moore  v.  Kleppish,  104  la.  319,  73 
N.  W.  830,  it  was  held  that  the  plaintiff  need 
not  show  a  perfect  title,  the  court  saying: 
"The  only  question  remaining  is  wliether 
plaintiff  has  any  such  interest  in  the  prop- 
erty as  will  give  him  a  standing  in  court  to 
enjoin  the  execution  sale.  Plaintiff  does  not 
seek  to  quiet  title.  His  only  prayer  is  that 
the    threatened    sale   may   be    enjoined,    and 
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this  was  all  the  relief  given  by  the  decree 
below.  Defendants  insist  that  plaintiff  mast 
recover  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  defendants'  claim. 
This  undoubtedly  is  the  rule  in  actions  for 
the  recovery  of  real  property,  but  this  is  not 
an  action  of  that  nature.  Plaintiff  is  in  pos- 
session of  the  real  estate  imder  a  claim  of 
title.  Defendants  are  seeking  to  subject  it 
to  the  payment  of  a  debt  that  cannot  be 
legally  enforced  against  it.  It  may  well  be 
doubted  whether  the  rule  contended  for  by 
defendants  obtains  in  cases  like  this,  or  in 
actions  to  quiet  title;  but,  if  it  does,  it  is  in 
a  modified  form,  and  is  fulfilled  by  plaintiff 
making  a  showing  of  presumptive  title, — that 
is,  of  facts  from  which  title  may  fairly  be 
inferred.  Russell  v.  Nelson,  32  la.  215; 
Keokuk,  etc.  R.  Co.  v.  Lindley,  48  la.  11; 
Shaffer  v.  McCrackin,  90  la.  578.  This  last 
was  an  action  to  quiet  title.  A  decree  was 
rendered  by  the  lower  court  granting  the  re- 
lief asked,  and,  in  affirming  such  action,  this 
court  said  upon  the  subject  of  plaintiffs' 
title:  'But  what  right,  title,  or  interest  in 
said  premises  have  plaintiffs  or  the  other 
parties  to  the  suit?  It  may  truly  be  said 
that  they  must  recover,  if  at  all,  on  the 
strength  of  their  own  right,  and  not  on  the 
weakness  of  McCrackin's  claim.  Yet  they 
need  not  have  a  perfect  title  as  against  J.  R. 
McCrackin.  If  they  have  any  right  or  equity 
therein,  they  should  be  protected  as  against 
him,  who  has  no  right  whatever.  It  matters 
not  that  others  may  be  able  to  assert  rights 
in  said  premises  as  against  plaintiff.  That 
fact,  if  it  exists,  cannot  prejudice  McCrackin, 
whose  interest  in  the  land  may  be  represented 
bv  zero.* " 

It  seems  that  the  equitable  owner  of  land 
can  maintain  a  suit  to  enjoin  its  sale  imder 
an  execution  issued  against  the  holder  of  the 
legal  title.  Hyden  v.  Calames,  161  Ky.  593, 
171  S.  W.  186;  Taylor  v.  Strong,  10  Smedes 
&  M.  (Miss.)  63;  South  Presb.  Church  v. 
liintze,  72  Mo.  363,  affirming  5  Mo.  App. 
578;  Rodriguez  v.  Buckley  (Tex.)  30  S.  W. 
1123;  Hawkins  v.  Willard  (Tex.)  38  S.  W. 
365.  But  in  Brown  v.  Ikard,  33  Tex.  Civ. 
App.  661,  77  S.  W.  967,  it  was  held  that  the 
equitable  owner  of  land  could  not  enjoin  its 
attempted  sale  under  an  execution  issued 
against  one  who  was  a  stranger  to  the  paper 
title. 

b.  Sale  of  Property  of  Predecessor  in  Title. 

1.  Land  Not  Charged  with  Debt^ 

(a)  Majority  Rule. 

aa.  Rule  Stated. 

In  a  majority  of  jurisdictions  the  rule  ob- 
tains that  the  owner  of  land  can  enjoin  its 


sale  by  virtue  of  an  execution  issued  against 
another  person,  through  wh<Hn  his  title  has 
been  derived,  where  the  land  is  not  subject 
to  a  lien  of  the  judgment  on  which  the  ex- 
ecution issued. 

Alabama. — ^Martin  v.  Hewitt,  44  Ala.  418; 
Ragtand  v.  Cantrell,  49  Ala.  294;  Eufaula 
Nat.  Bank  v.  Pruett;  128  Ala.  470,  30  So. 
731. 

Arkansas. — See  Aloom  v.  Singleton,  127 
Ark.  617  mem.  191  S.  W.  932. 

California. — Shattuck  v.  Carson,  2  Cal.  588; 
Pixley  V.  Huggins,  15  Cal.  128;  Porter  v. 
Pico,  55  Cal.  165;  Porter  v.  Jennings,  89 
Cal.  422,  26  Pac.  965;  Austin  v.  Union  Paving, 
etc.,  Co.  4  Ca].  App.  610,  88  Pac.  731. 

F/oTMte.— Budd  V.  Long,  13  Fla.  288 ;  Wil- 
son V.  !Matheson,  17  Fla.  630. 

///iiiow.— Christie  v.  Hale,  46  III.  177; 
Groves  v.  Webber,  72  111.  606.  See  also  Ben- 
nett V.  McFadden,  61  III.  334. 

Indiana. — Gould  v.  Hayden,  63  Ind.  443. 

Kentucky. — ^Hyden  v.  Calames,  161  Ky.  593, 
171  S.  W.  186.  ' 

Louisiana. — Payne  v.  Graham,  23  La.  Ann. 
771;  Doherty  v.  Leake,  24  La.  Ann.  224;  Pal- 
frey v.  Gordy,  28  La.  Ann.  659. 

Mavne. — See  Gerry  v.  Stimson,  60  Me.  186. 

Maryland. — Barnes  v.  Dodge,  7  Gill  1011; 
HoUida  v.  Shoop,  4  Md.  465,  59  Am.  Dec.  88. 

A'eii?  York. — Kimberly  v.  Sells,  3  Johns. 
Ch.  467. 

^  Xorth  Carolina. — ^Harris  t.  Carolina  Dis- 
tributing Co.,  reported  in  full,  post,  this  vol- 
ume, at  p.  329.  Compare  Southerland  v.  Har- 
per, 83  X.  C.  200. 

Ohio. — Tear  v.  Mathews,  Wright  371; 
Reily  v.  Miami  Exporting  Co.  5  Ohio  333; 
Olin  V.  Himgorford,.10  Ohio  268. 

Rhode  I  Slav  d. — ^Linnell  v.  Battey,  17  R.  I. 
241,  21  Atl.  606. 

Tennessee. — Merriman  v.  Polk,  5  Heisk. 
(Tenn.)   717. 

Texas. — Guaranty  Stale  Bank,  etc.  Co.  v. 
Tliompson,  195  S.  *W.  960.  Compare  Cham- 
berlain v.  Baker,  28  Tex.  Civ.  App.  499,  «7 
S.  W.  532;  Carlin  v.  Hudson.  12  Tex.  202,  02 
Am.  Dec.  521;  Cook  v.  Texas,  etc.  R.  Co.  3 
Tex.  Civ.  App.  145,  22  S.  W.  58. 

Wisconsin. — See  also  Goodell  v.  Blumer,  41 
Wis.  436.  Compare  Gamble  v.  Loop,  14  Wis. 
466. 

Thus  in  Merriman  v.  Polk,  5  Heisk. 
(Tenn.)  717,  the  court  said:  "Tliis  bill  pre- 
sents .  .  .  for  decision  [the  question] 
.  .  .  whether  a  party  in  possession  of  land, 
claiming  to  have  a  legal  title  thereto,  or  al- 
leging one  in  his  bill,  may  come  into  a  court 
of  chancery  and  enjoin  a  judgment  creditor 
of  the  party  from  whom  he  holds  his  title, 
from  proceeding  to  sell  the  land,  by  virtue 
of  an  execution  against  his  vendor,  and  thus 
prevent  a  sale  that  may  operate  as  a  cloud 
on  his  title  if  the  sale  is  perfected;  or  shall 
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he  be  compelled  to  wait  till  the  sale  is  com- 
pleted, and  rely  on  the  strength  of  his  legal 
title  in  a  court  of  law.  The  jurisdiction  of 
this  court  to  set  aside  the  deeds  and  other 
legal  instruments  which  are  a  cloud  upon  the 
title  to  the  real  estate,  and  to  order  them 
to  be  delivered  up  and  canceled,  is  now  fully 
established.  This  jurisdiction  will  be  exer- 
cised whether  the  character  of  the  deed,  aa 
being  void  or  voidable,  appears  on  its  face  or 
otherwise;  and  although  the  defendants  are 
ia  possession,  and  complainants  have  the 
legal  title,  and  might  sue  at  law  for  the  re- 
covery of  the  land,  the  remedy  at  law  not 
being  esteemed  adequate  relief  in  such  cases: 
See  3  Head,  41-42,  and  cases  cited.  And  in  the 
language  of  Chancellor  Walworth,  in  the  case 
of  Pettit  ▼.  Shepherd,  5  Paige  N.  Y.  501,  28 
Am.  Dec  437:  'If  a  court  of  chancery  would 
have  jurisdiction  to  set  aside  the  sheriff's 
deed  which  might  be  given  on  a  sale,  and  to 
order  the  same  to  be  delivered  up  and  can- 
celed, as  forlhing  an  improper  cloud  upon  the 
complainant's  title  to  his  land,  it  seems  to 
follow  as  a  necessary  consequence,  that  the 
court  may  interpose  its  aid  to  prevent  such 
a  shade  from  being  cast  upon  the  title,  when 
the  defendant  evinces  a  fixed  determination 
to  proceed  with  the  sale.'  The  same  doctrine 
is  laid  down  by  the  supreme  court  of  Ohio,  in 
case  of  Norton  r.  Beaver,  5  Ohio  178,  and 
we  think  the  principle  sound.  Why  should  the 
court  wait  until  the  threatened  cloud  is  com- 
pleted, and  a  deed  made,  upon  a  sale  at 
execution,  before  it  interposes  to  protect  a 
party?  Why  not  prevent  the  mischief,  as 
well  as  remove  it  after  it  is  effected?  We 
confess  we  can  see  no  sound  reason  why  it 
should  not  be  done,  but  we  think  the  sound 
analogies  of  the  doctrine  of  quia  timet  bills, 
as  administered  in  a  court  of  chancery,  will 
abundantly  support  the  jurisdiction.  If  a 
party  can  come  into  a  court  of  equity  and 
make  good  his  own  title,  he  ought  to  be  per- 
mitted to  ask  the  aid  of  that  court  to  pre- 
vent a  sale  of  his  property,  that  may  in- 
volve him  in  tedious  litigation  in  a  court  of 
law,  and  perhaps  then  compel  a.  resort  to  a 
court  of  equity  in  order  to  settle  the  rights 
of  the  parties.  It  can  be  notdisadvantage  to 
the  creditor  to  have  his  rights  settled  in  this 
way;  for  if  he  sells,  his  execution  is  satisfied 
to  the  extent  of  the  amount  the  land  shall  sell 
for,  and  then,  after  years  of  litigation  he 
finds  the  title  fails,  and  is  not  profited  by 
the  proceeding,  as  he  will  probably  be  the 
only  purchaser  of  land  sold  with  an  adverse 
claim  upon  it.  We,  therefore,  hold  that  the 
bill  may  well  be  filed  in  this  case  on  the 
above  principle." 

In  Pixley  v.  Huggins,  15  Cal.  128,  it  was 
paid:'  "The  jurisdiction  of  the  court  to  en- 
join a  sale  of  real  estate  is  coextensive  with 
its  jurisdiction  to  set  aside  and  order  to  be 


canceled  a  deed  of  such  property.  It  is  not 
necessary  for  its  assertion  in  the  latter  case 
that  the  deed  should  be  operative,  if  suffered 
to  remain  uncanceled,  to  pass  the  title,  or 
that  the  defense  to  the  deed  should  rest  in 
extrinsic  evidence,  liable  to  loss,  or  be  avail- 
able only  in  equity.  It  is  sufficient  to  call 
into  exercise  the  jurisdiction  of  the  court, 
that  the  deed  oasts  a  cloud  over  the  title  of 
the  plaintiff.  As  in  such  case  the  court  will 
remove  the  cloud,  by  directing  a  cancellation 
of  the  deed,  so  it  will  interfere  to  prevent  a 
sale,  from  which  a  conveyance  creating  such 
cloud  must  result.  (Pettit  v.  Shepherd,  r> 
Paige  N.  Y.  501.)  And  every  deed  from 
the  same  source  through  which  the  plaintiff 
derives  his  real  property  must,  if  valid  on  its 
lace,  necessarily  have  the  effect  of  casting 
such  cloud  upon  the  title.  Such  deed  is  cal- 
culated to  create  uneasiness  in  the  owner,  and 
to  awaken  suspicions  in  others  of  the  exist- 
ence of  concealed  effects  in  the  title,  which 
may,  at  some  day,  be  developed,  and  must 
thus  tend  to  depreciate  the  value  of  the 
property  in  the  market,  and  to  embarrass  the 
owner  in  its  sale  or  use  as  securitv." 

ft* 

In  Martin  v.  Hewitt,  44  Ala.  418,  the  court 
said:  "The  defendant  claims  and  insists, 
that  'he  has  a  right  to  sell  such  title  as  the 
law  devotes  to  the  satisfaction  of  his  demand, 
so  that  the  purchaser  may  have  the  benefit  of 
testing  at  law  the  validity  and  superiority  of 
title,  which  the  court  of  chancery  cannot,  or 
ought  not  to  undertake  to  try.'  In  other 
words,  we  understand  the  defendant,  by  this, 
to  insist  that  a  court  of  chancery  should 
not  interfere  to  prevent  a  sale  of  the  lands 
under  his  execution,  but  permit  the  sale  to 
be  made,  that  the  purchaser  might  have  an 
opportunity  to  try  the  validity  of  his  title, 
so  acquired,  in  an  action  at  law.  We  are  not 
advised  that  a  court  of  chancery  has  ever  de- 
clined to  exercise  its  jurisdiction,  for  pro- 
tective and  preventive  justice,  for  such  pur- 
pose. To  do  BO  in  this  case,  would  leave  the 
plaintiff  exposed  to  the  inconvenience  and  the 
injury  that  would  necessarily  follow,  by  hav- 
ing a  doubt  or  cloud  brought  upon  his  title, 
without  having  the  power  to  have  it  removed, 
by  a  trial  at  law;  for  being  in  possession,  he 
could  bring  no  action  at  law  to  try  the  title 
himself — and  the  purchaser  might  either 
neglect  or  refuse  to  do  so,  waiting,  it  might 
be,  for  time  to  obscure  the  plaintiff's  title,  or 
till  the  evidence  necessary  to  a  successful  de- 
fense might  be  lost,  by  the  death  of  witnesses, 
or  in  some  other  way,  or  incapable  of  being 
fully  and  clearly  made  out,  and  in  the  mean- 
while the  cloud  upon  the  plaintiff's  title 
would  render  the  land  of  comparatively  little 
value  in  the  market;  for  it  is  certain,  no 
prudent  man  would  be  willing  to  purchase  it 
at  its  fair  value,  while  a  third  person  was  in 
possession  of  a  sherifTs  deed,  and  claiming 
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title  to  the  premises,  under  and  by  virtue  of 
the  same.  There  are  eases  where  a  chancellor 
may  refuse  to  interfere,  and  leave  a  party  to 
his  remedy  at  law,  as  where  a  claim  is  set 
up,  under  a  deed  or  title,  void  on  its  face. 
2  Story's  Eq.  §§  700,  701,  and  702.  But 
this  is  not  such  a  case.  Here  the  plaintiff 
has  no  remedy  at  law,  to  either  prevent  a 
sale,  under  the  defendant's  execution,  or 
after  a  sale,  to  remove  the  cloud  that  would, 
thereby,  be  brought  upon  his  title.  The 
Bhcriff'a  deed  would  show  no  evidence  of  in- 
validity on  its  face.  His  only  remedy,  there- 
fore, is  in  equity,  where  he  can  have  the  bene- 
fit of  that  preventive  justice,  that  can  only 
be  had  in  a  court  of  chancery.  A  chancellor 
is  as  competent  as  a  common-law  judge  and 
jury  to  determine,  for  the  purposes  of  this 
case,  the  questions  of  lien,  set  up  by  the  de- 
fendant, and,  when  settled,  to  quiet  the 
plaintiff's  title,  by  a  perpetual  injunction. 
That  is  what  has  been  done  by  the  chancellor 
in  this  case,  and,  we  think,  without  error." 

In  Guaranty  State  Bank,  etc.  Co.  v.  Thomp- 
son (Tex.)  195  S.  W.  960,  it  was  held 
that  the  purchaser  of  an  insolvent  corpora- 
tion at  a  receiver's  sale  could  enjoin  a  sale 
bv  virtue  of  an  execution  levied  on  the 
property  after  the  sale  as  belonging  to  the 
insolvent  corporation.  The  court  said:  "Ap- 
pellant contends  that,  since  the  appellee's 
title  comes  through  the  receiver's  sale,  and 
the  validity  of  any  claim  asserted  by  appel- 
lant is  dependent  on  the  effect  thereon  of  the 
proceedings  in  the  receivership  case,  and 
such  proceedings  are  a  matter  of  record,  the 
claim  thus  asserted  by  appellant  and  any  sale 
thereunder  would  not  put  a  cloud  on  ap- 
pellee's title  within  the  meaning  of  that  term 
as  settled  by  the  decision  of  our  courts  prior 
to  the  adoption  of  our  present  statute  on 
injunction.  Section  3  of  article  4643  pro- 
vides that  the  judges  of  the  district  and 
county  courts  may  grant  writs  of  injunction: 
'  ( 3 ).  In  all  cases  where  the  applicant  for  such 
writ  may  show  himself  entitled  thereto  under 
the  principles  of  equity,  and  as  provided  by 
statutes  in  all  other  acts  of  this  state,  pro- 
viding for  the  granting  of  injunctions,  or 
ichere  a  cloud  would  he  put  on  the  title  of 
real  estate  being  sold  under  an  execution 
against  a  person,  partnership  or  corporation, 
having  no  interest  in  such  real  estate  subject 
to  the  execution  at  the  time  of  the  sale,  or 
irreparable  inpury  to  real  estate  or  personal 
property  is  threatened,  irrespective  of  any 
legal  remedy  at  law.*  That  part  of  the  pro- 
vision which  we  have  italicized  was  added  to 
the  statute  by  the  act  of  the  Legislature  of 
1909.  Section  6  of  said  Act  of  1909,  which 
adopted  this  amendment,  declared  an  emer- 
gency for  the  following  reasons:  *The  fact  that 
there  is  now  no  well  defined  and  settled 
statutes  on  law  and  equity  to  properly  pre- 


Ymt  a  cloud  on  title  of  real  estate  and  all 
other  property  exempt  from  forced  aale, 
under  and  by  virtue  of  the  exemption  laws 
of  this  state,  being  sold  under  an  execution 
against  a  person,  partnership,  or  corpora- 
tion, having  no  interest  in  such  real  estate, 
or  all  other  property  so  exempt  at  the  time 
of  the  sales  without  resorting  to  the  legal 
remedy  at  law,  creates  an  emergency,'  etc. 
Genunel's  Laws,  vol.  14,  p.  356.  Prior  to  this 
enactment  of  1909  it  had  bean  held  that  a 
sale  of  real  estate  under  execution,  issued 
against  a  third  person,  might  not  be  enjoined 
by  the  owner  of  the  property  when  the  evi- 
dence of  the  superiority  of  his  title  was  a 
matter  of  record.  It  is  to  be  noted,  however, 
that  the  holding  of  the  earlier  and  leading 
cases  in  which  the  rule  was  adopted  is  put 
on  the  ground  that  no  irreparable  injury  is 
threatened  in  such  cases,  and  the  party  had 
an  adequate  remedy  at  law  in  an  action  of 
trespass  to  try  title  and  it  was  not  held 
that  the  threatened  sale  would  not  cast  a 
cloud  on  the  title.  Carlin  v.  Hudson,  12  Tex. 
203,  62  Am.  Dec.  521;  Mann  v.  Wallis.  75  Tex. 
Oil,  12  S.  W.  1124.  But  it  was  further  h^d 
that,  where  the  evidence  that  would  defeat  the 
apparent  claim  being  sold  through  the  execu- 
tion sale  was  not  a  matter  of  record,  an  in- 
junction would  lie  for  the  reason  that  an  in- 
nocent purchaser  might  thus  acquire  title  and 
irreparable  injury  result.  In  applying  these 
holdings  from  time  to  time  some  of  the  coartd 
•Lave  said  that  a  threatened  sale  would  not 
put  a  cloud  on  the  title  where  the  facts  show- 
ing the  superiority  of  the  plaintiff's  title 
were  of  record.  Spencer  v.  Rosenthall,  58 
Tex.  4,  a  decision  by  the  conunission  of  ap-. 
peals;  Purinton  v.  Davis,  66  Tex.  456,  1  S.  \V. 
343;  Cook  v.  Texas,  etc.  R.  Co.  3  Tex.  Civ. 
App.  145,  22  S.  W.  58;  Carver  v.  Crockett 
First  Nat.  Bank,  18  Tex.  Civ.  App.  425,  45  S. 
W.  475;  Heath  v.  Cleburne  First  Nat.  Bank, 
32  S.  W.  778.  The  cases  of  Carlin  v.  Hudson, 
12  Tex.  203.  62  Am.  Dec.  521,  the  first  de- 
cision on  the  question,  and  Mann  v.  \Vallis>. 
75  Tex.  611,  12  S.  W.  1123,  are  the  leading 
cases,  and  in  both  of  these  the  injunction  wak 
denied  on  the  ground  that  the  petition  in 
the  case  did  not  show  that  plaintiff  would 
suffer  irreparable  injury,  but  did  show  that 
in  the  event  of  the  threatened  sale  plaintiff's 
right  might  be  fully  protected  by  the  legal 
remedy  of  trespass  to  try  title;  and  in  the 
rase  of  Mann  v.  Wallis,  an  opinion  by  Judge 
Stayton,  following  this  holding  and  the  dis- 
cussion of  a  cited  case,  it  is  added:  The  de- 
cision in  that  case  is  in  line  with  all  the 
decisions  which  hold  that  injunction  will 
issue  to  prevent  cloud  upon  title,  when  the 
evidence  on  which  the  right  depends  is  not 
of  record,  or  shown  in  the  papers  through 
which  the  right  depends.'  It  will  be  seen 
that  this  case  does  not  hold  that  a  cloud  on 
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the  title  will  not  result  from  the  sale,  but 
simplT  that  equity  will  not  interfere  in  such 
cases  because  the  party  has  an  adequate 
legal  remedy.  That  Judge  Stayton  did  not 
hold  that  such  a  sale  would  not  cloud  the 
title  is  evid^it  from  the  reading  of  an  opinion 
written  by  him  in  the  case  of  Day  Land,  etc. 
Co.  v.  State,  68  Tex.  626,  4  S.  W.  865,  from 
which  we  quote  the  following:  'It  is  also 
urged  that,  if  the  patents  are  void,  there  is 
no  necessity  for  relief,  and  that,  as  a  court 
will  not  do  a  useless  thing,  therefore  it  will 
not  cancel  the  patents.  As  said  by  a  dia> 
tinguished  author,  this  rule  "leads  to  the 
strange  scene,  almost  daily,  in  the  courts,  of 
defendants  urging  that  the  instruments  under 
which  they  claim  are  void,  and  therefore  that 
they  ought  to  be  permitted  to  stand  unmolest« 
ed,  and  of  judges  deciding  that  the  court 
cannot  interfere  because  the  deed  or  other  in* 
strument  is  void;  while,  from  a  businesB 
point  of  view,  every  intelligent  person  knows 
that  the  instrument  is  a  serious  injury  to 
the  plaintiiTs  title,  greatly  depreciating  its  ^ 
market  value,  and  the  judge  himself,  who  re- 
peats the  rule,  would  neither  buy  the  property 
while  thus  affected  nor  loan  a  dollar  upon  its 
security.  l%is  doctrine  is,  in  truth,  based 
upon  mere  verbal  logie,  rather  than  upon 
considerations  of  justice  or  expediency."  3 
Pom.  Eq.  1399.  .  .  .  We  are  of  the  opinion 
that  the  better  rule  is  that,  notwithstanding 
an  instrument  may  be  void  upon  its  face,  a 
court  has  power,  which  it  must  exercise,  not 
only  to  declare  the  instrument  void,  but  to 
cancel  it,  when  a  defendant  asserts  claim 
under  it.  A  defendant  who  asserts  claim, 
even  under  an  instrument  void  on  its  face, 
cannot  be  heard  to  say  that  it  haa  not  sudi 
semblance  of  validity  aa  to  create  a  cloud  up- 
on the  title  to  property  which  it  professes  to 
convey  that  will  prejudice  the  right  of  the 
real  owner  if  it  be  not  removed.  He  cannot 
be  heard  to  say  that  others  will  not  attach 
to  it  the  same  degree  of  faith  and  credit,  as 
a  title-bearing  instrument,  which  he  in  good 
faith  gives  to  it;  and  that,  to  the  extent  of 
the  doubt  or  cloud  thus  cast  upon  the  real 
title,  its  holder  is  injured,  or  is  likely  to  be 
injured.'  This  case  was  followed  by  the  case 
of  Morton  v.  Morris,  27  Tex.  Civ.  App.  262, 
66  S.  W.  94.  See  also  Paddock  v.  Jackson, 
16  Tex.  Civ.  App.  665,  41  8.  W.  700.  The 
holding  that  equity  would  not  enjoin  such 
sales 'except  in  cases  where  extrinsic  evidence 
was  necessary  to  show  the  superiority  of  the 
plaintiff's  title  was  criticized  and  deplored  by 
the  court  of  civil  appeals  for  the  third  dis^ 
trict,  in  an  opinion  written  by  Judge  Fisher, 
in  Chamberlain  v.  Baker,  28  Tex.  Civ.  App. 
499,  67  S.  W.  532.  This  then  was  the  con- 
dition of  law  when  the  legislature  passed  the 
Act  of  1909,  and  we  do  not  think  that  it  can 
be  doubted  that  the  legislature  intended  by 
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the  act  to  allow  the  courts  to  afford  the  re- 
lief that  was  theretofore  denied  in  such  cases. 
If  we  were  to  adopt  appellant's  view  of  the 
law  and  Jiold  that  the  legislature  contem- 
plated that  a  cloud  would  only  be  put  upon  a 
title  in  those  cases  where  the  evidence  of  the 
superiority  of  plaintiff's  right  was  not  of 
record,  then  the  act  of  the  legislature  be- 
comes a  vain  and  useless  thing,  because  the 
oourts  already,  afforded  relief  by  injunction 
in  such  cases.  We  think  the  statute  is  clear- 
ly applicable  to  the  character  of  case  present- 
ed by  this  record." 

bb.  Exceptions  to  Rule. 

The  vendee  in  a  deed  executed  by  a  judg- 
ment debtor  to  defraud  his  creditors  is  not 
entitled  to  an  injunction  against  a  sale  of  the 
property  conveyed  by  virtue  of  an  execution 
issued  against  his  grantee  where  he  was  a 
party  to  the  fraudulent  scheme.  Potter  v. 
Phillips,  44  la.  353;  Dewey  v.  Bird,  22  La. 
Ann.  168;  Lewis  v.  Dinkgrave,  24  La.  Ann. 
489;  Welde  v.  Scotten,  69  Hd.  72;  Farmers 
Bank  v.  Douglass,  11  Smedes  &  M.  (Miss.) 
469;  Petti  t  v.  Shepherd,  5  Paige  (N.  Y.)  493, 
28  Am.  Dec.  437;  Coolidge  v.  Forward,  11  Ore. 
118,  2  Pac.  292;  Paddock  v.  Jackson,  16  Tex. 
Civ.  App.  655,  41  S.  W.  700.  See  also  Miller 
V.  Wilkerson,  10  Kan.  App.  576  mem.  62  Pac. 
253;  Pittsmont  Copper  Co.  v.  O'Rourke,  49 
Mont.  281,  141  Pac.  849. 

In  Hall  V.  Theisen,  61  Cal.  524,  it  was  held 
that  one  holding  under  an  invalid  tax  deed 
could  not  enjoin  an  execution  sale  of  the 
property  as  belonging  to  the  prior  owner.  To 
the  same  effect  see  Orlando  First  Nat.  Bank 
V.  Greig,  43  Fla.  412,  31  So.  239. 

cc.  Illustrations  of  Rule. 

Where  at  the  time  of  the  purchase  of  land 
belonging  to  a  judgment  debtor,  it  appears 
from  the  record  that  the  judgment  has 
been  satisfied,  an  execution  sale  thereafter  on 
the  judgment  will  be  enjoined  at  the  instance 
of  the  purchaser.  Hurd  v.  Eaton,  28  111.  122 ; 
Whitehill  v.  Fauber,  97  Ind.  169;  Wheeler  v. 
Alderman,  34  S.  C.  533,  13  S.  E.  673,  27  Am. 
St.  Rep.  842.  Compare  Latimer  v.  Ballew,  41 
S.  C.  517,  19  S.  E.  792,  44  Am.  St.  Rep.  748. 
In  Wheeler  v.  Alderman,  supra,  it  appeared 
that  after  the  entry  of  satisfaction  of  .a  judg- 
ment, the  judgment  debtor  mortgaged  a  tract 
of  land,  which  was  subsequently  sold  under  a 
power  of  sale  contained  in  the  mortgage.  Aft- 
er the  sale  the  judgment  plaintiff  obtained 
an  order  vacating  the  entry  of  satisfaction 
and  had  execution  issued  which  was  levied 
on  the  land.  Holding  that  the  purchaj^er 
could  maintain  an  action  to  enjoin  a  sale 
under  the  execution,  the  court  said:  "The 
first  ground  raises  the  question  of  the  juris- 
diction of  the  court,  and  therefore  lies  at  the 
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very  foundation  of  the  case.  Hiat  the  court 
of  equity  has  jurisdiction  to  prevent  or  re- 
move a  cloud  upon  the  title  to  land  in  certain 
cases,  cannot  be  questioned.  2  Pom.  £q.  Jur. 
§  783;  3  Ibid.  §§  1398,  1399;  High  on  Injunct. 
§§  269-273.  The  inquiry,  then,  is  whether 
this  is  one  of  the  cases  in  which  such  juris- 
diction can  be  exercised.  It  will  be  observed 
that  the  plaintiff  in  this  case  bases  his  claim 
for  protection  upon  the  ground  that  he  is  an 
innocent  purchaser  for  valuable  consideration 
without  notice,  which  is  peculiarly  an  equity 
doctrine  ( 2  Pom.  Eq.  Jur.  §  738 ) ;  and  also 
charges  fraud  and  collusion  between  the 
creditor,  against  whose  judgment  he  is  seek- 
ing protection,  and  his  judgment  debtor.  It 
is  therefore  clearly  distinguishable  from  the 
cases  of  Green  v.  Georgetown  Bank,  10  Rich. 
£q.  27;  Brown  v.  Dickinson,  10  Rich.  £q. 
408;  Wilson  v.  Hyatt,  4  S.  C.  369;  and  Gil- 
lam  V.  Arnold,  32  S.  C.  503,  11  S.  E.  331, 
relied  upon  by  appellant.  The  appellant  here 
does  not  rely  upon  a  mere  legal  right,  which 
he  does  not  need  the  aid  of  a  court  of  equity 
to  enforce,  as  in  the  cases  just  mentioned,  but 
his  reliance  here  is  upon  a  pure  equity,  which 
does  require  the  aid  of  a  court  of  equity  to 
enforce." 

A  purchaser  in  possession  under  an  un- 
recorded deed  can  maintain  an  action  to  en- 
join the  sale  of  his  land  under  an  execution 
issued  against  his  grantor.  Burt  v.  Cassety, 
12  Ala.  734;  Bean  v.  Everett,  56  S.  W.  403, 
21  Ky.  L.  Rep.  1790;  Metropolitan  Invest, 
etc.  Co.  V.  Schouweiler,  83  Ore.  605,  163  Pac. 
599,  164  Pac.  370;  Whitaker  v.  Hill  (Tex.) 
179  S.  W.  539;  Wilkie  v.  Jellett,  2  N.  W. 
Ter.  (Can.)  133.  Compare  Bostic  v.  Young, 
116  X.  C.  766,  21  S.  E.  552.  Thus  in  Bean  v. 
Everett,  supra,  the  court  said:  *'It  is  further 
claimed  and  insi.sted  that  the  remedy  by  in- 
junction did  not  lie  in  this  case,  and  that  the 
court  had  no  power  to  enjoin  the  sale  of 
lands  under  execution  without  allegation  of 
insolvency  or  other  facts  and  reasons  showing 
that  a  judgment  of  damages  at  law  would  not 
be  available,  and  we  are  referred  to  a  number 
of  cases  which,  it  is  claimed,  supports  this 
contention.  The  averment  of  the  plaintiff  is 
that  the  sale  of  her  property  under  the  execu- 
tions would  put  a  cloud  upon  it,  and  thus  do 
her  irreparable  injury.  In  response  to  these 
contentions  it  may  be  said  that  the  petition 
alleges  that  the  judgments  were  all  obtained 
in  the  Montgomery  circuit  court,  and  the 
answer  makes  no  issue  on  this  point,  but  we 
are  inclined  to  think  that  it  is  whollv  im- 
material  where  they  were  recovered,  as  this 
is  not  a  proceeding  by  S.  D.  Everett,  Jr.,  to 
stay  proceedings  on  the  judgment  against 
him.  but  is  an  action  by  a  third  party  to  pre- 
vent property  claimed  by  her  from  being  sold 
to  pay  the  debts  of  S.  D.  Everett,  Jr.,  and 
that  the  cases  cited  do  not  apply.    And  whilst 


it  is  a  general  rule  that  courts  of  equity  will 
not  interpose  by  injunction  to  enable  parties 
to  try  the  title  either  to  personal  or  real  prop* 
erty,  the  remedy  at  law  being  sufficient  for 
that  purpose,  yet  a  court  of  equity  may  in- 
terfere by  injunction  in  a  case  of  this  char- 
acter, where  the  real  estate  of  the  plaintiff 
is  about  to  be  sold  under  executions  as  the 
property  of  a  third  person  (upon  proof  that 
such  property  is  not  subject  to  the  judgment 
upon  which  the  executions  issued)  to  pre- 
vent irreparable  injury  to  her  title  and  a 
multiplicity  of  suits  and  oppressive  litigation 
in  which  she  might  be  involved  with  pur- 
chasers if  such  sales  were  permitted  to  be 
made.'' 

In  Linnell  v.  Battey,  17  R.  I.  241,  21  Atl. 
606,  it  was  held  that  a  v^sdee  could  maintain 
an  action  to  enjoin  a  sale  of  the  property  con- 
veyed by  virtue  of  an  execution  issued  against 
his  grantor  on  a  judgment  rendered  after  the 
conveyance  although  the  execution  was  void. 
The  court  said:  ''This  is  a  IhU  in  equity  to 
^  enjoin  an  ezeeution  sale.  It  sets  forth  that 
August  17,  1888,  the  complainant  purchased 
of  Martin  B.  Arnold  certain  real  estate,  de- 
scribing it,  and  received  from  Arnold  a  full 
warranty  deed  of  the  same,  in  fee  simple, 
and  on  the  same  day  went  into  possession 
thereof,  and  has  ever  since  been,  and  now  is, 
seized  and  possessed  thereof  in  fee  simple  for 
his  own  use;  that  he  paid  for  said  real  estate 
its  full  actual  value,  to  wit,  the  sum  of  $4,000, 
though  the  consideration  expressed  in  the  fee 
is  only  $500.  It  further  sets  forth  that 
May  14,  A.D.  1899,  the  repondent  Battey, 
commenced  an  action  against  said  Arnold  and 
one  Horton,  as  copartners,  and  caused  the  writ 
therein  to  he  served,  among  other  ways,  by  at- 
taching all  the  right,  title,  and  interest  of 
said  Arnold  in  said  real  estate,  and  after- 
wards recovered  judgment  in  said  action 
against  said  Arnold  and  Horton,  and  took 
out  «cecution  thereon:  causing  the  same  to 
be  levied  on  all  the  ri^t,  title,  and  interest 
which  the  said  Arnold  had  in  said  real 
estate  on  May  14,  1889,  at  the  time  of  the 
attadiment  thereof,  and  said  right,  title,  and 
interest  to  be  advertised  for  sale  thereunder 
by  the  respondent,  Thayer,  as  deputy  sheriff. 
The  bill  asks  that  this  levy  may  be  dissolved 
and  vacated,  and  that  the  respondents.  Bat- 
tey  and  Thayer,  may  be  enjoined  from  making 
such  sale,  and  that  the  cloud  created  by  said 
levy  on  said  estate  may  he  removed.  The  de- 
fendants demur  to  the  bill,  and  in  support  of 
the  demurrer  contend  that  the  bill  does  not 
state  a  case  for  equitable  relief,  on  the 
ground  that  the  execution  sale,  if  allowed, 
will  not  cloud  the  complainant's  title.  They 
refer  to  Fomeroy's  Equity  Jurisprudence, 
§  1399,  which  states  as  follows,  to  wit:  'Where 
the  instrument  or  proceeding  constituting  the 
alleged  cloud  is  absolutely  void  on  its  face,  so 
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thftt  no  extrinsic  evidence  is  necessary  to 
show  its  validity,  .  .  .  the  court  will  not 
esercise  its  jurisdiction  either'  to  restrain  or 
remove  a  clou9,  for  the  assumed  reason  that 
there  is  no  cloud.'  There  are  numerous 
cases,  however,  as  the  list  of  cases  cited  hy 
the  complainant  shows,  in  which  the  rule 
thus  stated  has  been  either  utterly  ignored, 
or  if  recognized,  disregarded.  The  reasons 
against  it  are  forcibly  stated  by  Pomeroy  him- 
self. *While  this  doctrine  may  be  settled  by 
the  weight  of  authority,'  he  says,  *I  must 
express  the  opinion  that  it  often  operates  to 
produce  a  denial  of  justice.  It  leads  to  the 
strange  scene,  almost  daily,  in  the  courts,  of 
defendants  urging  that  the  instruments  under 
which  thev  claim  are  void,  and  therefore  that 
they  ought  to  be  permitted  to  stand  un- 
molested; and  of  judges  deciding  that  the 
court  cannot  interfere  because  the  deed  or 
other  instrument  is  void;  while  from  a  busi- 
ness point  of  view,  every  intelligent  person 
knows  that  the  instrument  is  a  serious  in- 
jury to  the  plaintiff's  title,  greatly  depreciat- 
ing its  market  value,  and  the  judge  himself, 
who  repeats  the  rule,  would  neither  buy  the 
property  while  thus  affected,  nor  loan  a 
dollar  upon  its  security.'  It  is  the  force  of 
these  reasons  which  has  doubtless  led  many 
courts  to  grant  refief  by  removing  the  al- 
leged cloud  in  cases  which  fall  within  the 
rule  as  above  stated.  In  Kenyon  v.  Clarke, 
2  R.  I.  67,  decided  in  1861,  this  court  en- 
joined an  execution  sale,  though  the  levy  was 
defective  and  invalid  on  its  face.  The  ground 
of  decision  was  thus  stated  by  Brayton,  J., 
who  delivered  the  opinion:  *Was  the  levy  of 
the  execution  on  the  plaintiff's  real  estate 
void?  If  it  was,  the  only  effect  must  be  to 
bring  the  plaintiff's  title  into  doubt  and 
diminish  the  value  of  the  estate  to  him,  pre- 
venting that  full  dominion  and  power  of 
disposal  which  every  man  is  entitled  fully 
to  enjoy.'  The  remark  is  as  applicable  to 
the  case  at  bar  as  it  was  to  the  case  in 
which  it  was  made.  We  know  of  no  Rhode 
Island  case  in  which  the  authority  of  Ken- 
yon V.  Clarke,  has  been  denied  or  overruled. 
The  case  of  Greene  v.  Mumford,  6  R.  I. 
472,  73  Am.  Dec.  79,  which  has  been  re- 
ferred to,  was  a  case  in  which  the  court  re- 
fused to  enjoin  a  sale  of  real  estate  for  the 
collection  of  certain  taxes  assessed  against 
the  complainant,  alleged  to  have  been  illegal 
and  void.  The  injunction  was  refused,  not 
because  the  taxes  were  void  upon  their  face, 
but  because  it  would  be  against  public  policy 
to  embarrass  in  that  wav  the  collection  of 
taxes,  and  because  there  was  another  remedy 
of  which  the  complainant  might  avail  himself. 
The  case  of  Sherman  v.  Leonard,  10  R.  I.  469, 
simply  follows  Greene  v.  Mumford  as  author- 
ity, the  remarks  of  the  court  being  directed 
to  show  that  there  were  no  special  equities 


by  which  the  former  could  be  distinguished 
from  the  latter  case.  In  this  state  of  the 
authorities,  we  see  no  reason  why  we  should 
not  follow  Kenyon  v.  Clarke.  It  seems  to  us 
that,  as  between  the  two  lines  of  decision,  the 
broader  line  rests  upon  the  better  reasons." 

In  Hickman  v.  O'Neal,  10  Cal.  292,  it  was 
held  that  the  purchaser  of  land  at  an  execu- 
tion sale  could  maintain  an  action  to  enjoin 
a  sale  of  the  land  by  virtue  of  an  execution 
on  a  judgment  subsequently  rendered  against 
the  original  owner.  Compare  Losee  v.  Sau- 
ton,  24  La.  Ann.  370. 

In  Home  v.  Seisel,  92  Ga.  683,  19  S.  £. 
709,  the  purchaser  of  land  at  an  execution 
sale  was  held  to  be  entitled  to  maintain  an 
action  to  enjoin  its  sale  by  virtue  of  an  execu- 
tion issued  against  its  former  owner  on  a  sub- 
sequent judgment  obtained  on  a  mortgage 
debt.  Relief  was  granted  on  the  ground  that 
there  were  peculiar  equities  between  the 
plaintiff  in  the  injunction  suit  and  the  execu- 
tion plaintiff  who  was  a  transferee  of  the 
judgment  on  which  the  execution  issued.  The 
court  said:  "The  evidence  set  up  in  the 
reoord,  not  being  briefed  as  the  statute  re- 
quires, is  not  looked  to  (Ryan  v.  Kingsbery,  88 
Ga*  361,  14  S.  £.  596;  Hart  v.  Respess,  89  Ga. 
87,  14  S.  £.  910),  and  the  case  is  considered 
upon  the  pleadings  and  the  exhibits  thereto 
alone.  From  these  it  appears  that  the  judg- 
ment under  which  the  levy  was  made  was  a 
general  judgment,  and  was  not  rendered  until 
after  the  defendant  therein  had  been  divested, 
by  a  judicial  sale  under  a  prior  judgment,  of 
his  right,  title  and  interest  in  property 
levied  upon.  The  purchaser  at  that  sale  hav- 
ing bought  subject  to  the  lien  of  a  mortgage, 
the  property  might  have  been  resold  under 
a  judgment  foreclosing  the  mortgage,  but  it 
was  not  subject  to  be  sold  under  a  subse- 
quent general  judgment,  such  a  judgment  be- 
ing enforceable  only  against  property  of  the 
defendant,  or  property  which  was  his  at  the 
time  the  judgment  was  rendered  or  which  be- 
came his  afterwards.  It  made  no  difference 
that  the  debt  for  which  the  judgment  was 
rendered  was  the  same  which  the  mortgage 
had  been  given  to  secure;  the  lien  of  the 
mortgage  could  not  be  enforced  in  this  man- 
ner. In  view  of  the  peculiar  equities  set  up 
in  this  case  as  between  the  petitioner  and 
the  transferee  of  the  judgment,  the  ordinary 
remedy  of  claim  would  not  be  adequate;  and 
we  think  the  court  ought  to  have  enjoined 
the  sale,  not  merely  of  the  lots  sold  to  Pusher, 
but  of  that  portion  of  the  property  which  was 
occupied  by  the  petitioner  herself,  whether 
the  judgment  had  been  paid  off  or  not.  A 
sale  under  the  judgment  would  pass  no  title 
to  the  purchaser,  and  would  only  further 
complicate  and  embarrass  the  relations  be- 
tween the  petitioner  and  the  transferee  of 
the  judgment." 
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In  Austin  r.  Bowman,  81  la.  277,  46  N. 
W.  1111,  it  was  held  that  the  grantee  of  a 
purchaser  of  property  under  a  mortgage  fore* 
closure  sale  could  enjoin  a  sale  of  the  prop- 
erty on  execution  issued  under  a  judgment 
obtained  against  the  original  owner  after  the 
commencement  of  the  mortgage  foreclosure 
proceedings.  To  the  same  effect  see  Weed 
V.  Bowman,  82  la.  762,  48  N.  W.  808. 

In  Hardy  v.  Broaddus,  35  Tex.  668,  it  was 
held .  that  the  bona  fide  purchaser  of  land 
from  the  fraudulent'  grantee  of  an  execution 
debtor  could  enjoin  an  execution  sale  of  the 
land  as  the  property  of  the  original  owner. 

In  Barnes  v.  Dodge,  7  Gill  (Md.)  109,  it 
appeared  that  the  owner  of  land  made  a  con- 
veyance in  trust  for  the  benefit  of  his 
creditors.  The  land  was  sold  by  the  trustee 
to  one  who  paid  full  value  for  it  and  applied 
the  purchase  price  to  a  judgment  which  was  a 
lien  on  the  land.  It  was  held  that  the  pur- 
chaser could  maintain  a  suit  to  enjoin  an 
execution  sale  of  the  land  under  a  judgment 
subsequently  rendered  against  the  original 
owner. 

In  Ilollingsworth  T.  Trueblood,  59  Ind.  542, 
it  was  held  that  the  purchaser  of  land  from 
a  trustee  could  enjoin  an  execution  sale,  of 
the  land  as  the  property  of  the  trustee,  al- 
though the  trust  was  created  to  defraud  the 
creditors  of  the  cestui  que  trust. 

b.  Minority  Rule. 

In  a  few  jurisdictions  the  rule  seems  to 
obtain  that  the  grantee  of  land  cannot  main- 
tain an  action  to  enjoin  its  sale  by  virtue  of 
an  execution  issued  on  a  judgment  subse- 
quently rendered  against  the  grantor.  Peli- 
can River  Milling  Co.  v.  Maurin,  67  Minn. 
418,  69  N.  W.  1149;  Freeman  v.  Elmendorf, 
7  N.  J.  jEq.  475;  Swayze  v.  Hackettstown 
Nat.  Bank,  44  N.  J.  Eq.  9,  13  Atl.  670,  45 
N.  J.  Eq.  368,  19  Atl.  621;  West  Jersey,  etc 
R.  Co.  V.  Smith,  69  N.  J.  Eq.  429,  60  Atl. 
757.  Compare  Van  Mater  v.  Holmes,  6  N.  J. 
Eq.  575;  Titus  v.  Bennet,  8  N.  J.  Eq.  267; 
Holmes  v.  Chester,  26  N.  J.  £q.  79. 

Thus  in  West  Jersey,  etc.  R.  Co.  v.  Smith, 
supra,  the  court  said:  'The  complainant  is  in 
possession  of  certain  real  estate  at  Atlantic 
City,  New  Jersey,  and  has  filed  its  bill  under 
the  statute  to  quiet  its  title  with  respect 
thereto.  Subsequent  to  the  filing  of  that  bill 
certain  of  the  defendants,  namely,  Smith  and 
Kingan  &  Company,  caused  executions  to 
be  issued  upon  judgments  recovered  by  them 
against  Charles  P.  Conover  and  J.  Kenneth 
Thompson,  and  to  be  levied  upon  the  premises 
in  question.  Conover  and  Thinnpson  at  one 
time  had  title  to  this  property,  and  the 
title  claimed  by  the  complainant  runs  back 
through  the  title  of  Conover  and  Thompson. 
The  complainant  presented  a  petition  in  the 


suit,  praying  that  an  injunction  might  iaeue 
restraining  the  sale  under  the  judgment  re- 
covered by  Smith,  Kingan  &  Company  until 
the  determination  by  the  court  of  the  main 
case,  i.  e.  the  bill  to  quiet  title.  To  issue 
this  injunction  would  be  directly  in  the  face 
of  the  authorities  in  this  state.  .  .  .  The 
principles  deducible  from  the  above  eases  are 
that,  in  the  absence  of  fraud,  gross  injustice, 
irremediable  injury  or  other  ground  of  equi- 
table jurisdiction,  a  court  of  chancery  will  not 
restrain  a  threatened  sale  under  execution 
against  one  person  of  property  claimed  by 
another  person,  and  that  such  injunction  will 
not  be  issued  in  aid  of  a  bill  filed  to  quiet 
title  under  the  statute.  The  petitioner  seeks 
to  show  that  fraud  has  been  committed  here  by 
these  defendants  oecause,  it  says,  they  stood 
by  and  saw  people  expend  money  upon  this 
property  without  executing  their  judgments 
then.  This  might  be  a  reason  why  the  com- 
plainant oould  require  these  defendants  to  be 
restricted  to  the  value  of  the  property  before 
the  m<mey  was  expended  upon  it,  but  is  not, 
in  my  judgment,  any  reason  for  restraining 
them  from  executing  their  judgments.  Since 
what  the  complainant  is  seeking  to  do  in  this 
proceeding  is  to  attack  the  validity  of  the 
judgments,  and  not  to  have  them  restricted 
to  the  property  as  it  was  before  the  money 
was  expended  upon  it,  I  do  not  have  to 
consider  or  decide  what  the  law  would  be  if 
the  latter  situation  was  presented." 

In  Pelican  River  Milling  Co.  v.  Maurin,  67 
Minn.  418,  69  N.  W.  1149,  the  court  said: 
*'On  July  5,  1895,  Marcus  Maurin  and  Peter 
Maurin,  two  of  these  defendants,  recovered  a 
judgment  against  Charles  Leistikow  and  his 
wife,  Augusta  Leistikow,  in  the  sum  of 
$1,021.25,  upon  a  prior  indebtedness;  and 
thereupon  execution  w^as  duly  issued  to  the 
defendant  Billings,  as  sheriff  of  Otter  Tail 
county,  wherein  the  premises  described  in  the 
complaint  are  situate,  and  upon  which  prem- 
ises said  sheriff  levied  Miid  execution,  and 
advertised  the  same  to  be  sold  on  February 
15,  1896.  Previous  to  the  entry  of  said  judg- 
ment, Leistikow,  who  owned  said  premises, 
conveyed  the  same  to  the  plaintiff,  the  Peli- 
can River  Milling  Company;  and  at  the  time 
of  the  entry  of  said  judgment  it  was  in 
possession  of  and  using  said  premises  as  a 
mill  site,  and  had  a  gristmill  thereon,  where- 
in it  was  engaged  in  the  manufacture  of 
flour,  and  upon  which  premises  there  was  an 
unpaid  mortgage  of  $15,000,  containing  a  pro- 
vision that  the  premises  should  be  kept  in- 
sured for  the  benefit  of  the  mortgagee,  in  the 
sum  of  $15,000,  and  in  case  of  default  thereof 
the  mortgagee  was  authorized  to  foreclose 
said  mortgage.  After  the  making  of  said 
levy,  the  insurance  company  canceled  $3,000 
insurance  upon  said  mill,  by  reason  of  said 
levy,  and  plaintiff  alleges  that  the  remaining 
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insuranoe  will  be  speedily  canceled  unless 
the  defendants  are  restrained  from  making 
said  sale  of  such  property.  Plaintiff  alleges 
that  the  levy  was  unwarranted,  and  that,  if 
such  sale  is  made,  the  injury  and  loss  to 
plaintiff  will  be  serious  and  irreparable,  and 
that  it  will  be  unable  to  be  compensated  in 
damages,  and  prays  for  a  perpetual  injunc- 
tion restraining  the  sale  of  said  premises. 
The  plaintiff,  in  its  complaint,  alleges  that 
it  is  the  owner  in  fee  of  said  premises,  and 
that  such  title  is  superior  to  that  of  the 
judgment  debtors  mentioned  in  the  complaint, 
who,  it  alleges,  have  no  title  whatever  to  said 
premises.  It  also  appears  by  the  admissions 
of  plaintiff  that  it  has  the  legal  record  title 
to  said  premises.  It  does  not  appear  that  the 
respondents  have  committed  any  act  tending 
to  interfere  with  or  disturb  the  business  of 
the  appellant  in  the  use  or  enjoyment  of  its 
property,  and  being  in  possession  of  such 
property,  and  claiming  title  thereto,  it  is 
notice  to  the  world  of  its  rights.  No  fraud 
is  alleged,  and  it  does  not  appear  in  what 
way  its  title  will  be  clouded  by  such  sale. 
In  fact,  the  gravamen  of  the  complaint  is 
tliat  a  certain  insurance  company  has  can- 
celed an  insurance  policy  upon  the  premises, 
and  other  insurance  upon  the  premises  will 
be  speedily  canceled  unless  the  relief  prayed 
for  is  granted.  We  think  that  the  complaint 
fails  to  show  any  ground  for  the  interposi- 
tion of  a  court  of  equity." 

(2)  Land  Charged  with  Debt. 

(a)  General  Rule. 

It  is  a  self-evident  proposition  that  one 
who  has  purchased  land  subject  to  the  lien 
of  a  judgment  cannot  maintain  an  action  to 
enjoin  its  sale  by  virtue  of  an  execution  issued 
on  the  judgment.  Hill  v.  Gordon,  45  Fed. 
276;  Marriner  v.  Smith,  27  Cal.  649;  Cal- 
houn V.  Tnllas,  35  Ga.  119;  Home  v.  Seisel, 
92  Ga.  683,  19  S.  E.  709 ;  Wood  v.  Rice,  68 
Ind.  320;  Taylor  v.  Morgan,  86  Ind.  295; 
Henry  v.  Tricou,  36  La.  Ann.  619 ;  HoUida  v. 
Shoop,  4  Md.  465,  59  Am.  Dec.  68;  Yeates 
T.  Mead,  65  Miss.  89,  3  So.  651 ;  Rickards  v. 
Coon,  13  Neb.  420,  14  N.  W.  163;  Dillett  v. 
Kemble,  26  N.  J.  Eq.  66,  23  N.  J.  Eq.  58; 
Fox  V.  Kline,  86  N.  C.  173 ;  Buckley  v.  Kilker, 
218  Pa.  St.  176,  67  Atl.  55;  Moore  v.  Wright, 
U  Rich.  Eq.  (S.  C.)  132;  Loan,  etc.  Co.  of 
America  v.  Campbell,  27  Tex.  Civ.  App.  52, 
65  S.  W.  65;  Oaskins  v.  Peebles,  44  Tex.  390. 
See  also  Manistique  Lumber  Co.  v.  Lovcjoy, 
55  Mich.  189,  20  N.  W.  899;  Dent  v.  Ross, 
35  Pa.  St.  337. 

Thus  the  purchaser  of  land  at  a  sale  by  vir- 
tue of  a  junior  execution  cannot  enjoin  its 
sale  by  virtue  of  a  prior  execution.  Wood 
V.  Rice,  68  Ind.  320;  Fox  v.  Kline,  85  N.  C. 
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173.  In  the  case  last  cited  the  court  said: 
'*Tlie  action  has  a  wider  scope  than  an  ad- 
justment of  the  matters  in  controversy  be- 
tween the  plaintiff  and  the  defendant,  Staley. 
It  undertakes  to  arrest  the  prosecution  of  the 
action  of  another  creditor  against  the  com- 
mon debtor  to  subject  his  estate  in  the  land 
to  the  satisfaction  of  her  execution,  when  she 
is  in  no  wise  connected  with  the  controversy 
between  the  others,  and  can  perfect  her  rem- 
edy and  render  her  lien  effectual  in  no  other 
way  than  by  a  sale.  If  the  plaintiff  has  ac- 
quired title  by  the  sale,  he  cannot  be  harmed 
by  the  proposed  second  sale  of  the  land.  If 
he  bought  an  estate  under  the  incumbrance 
of  a  superior  lien,  it  can  be  removed  by  his 
paying  off  the  paramount  judgment.  The 
sum  bid  is  the  measure  of  value  of  the  land 
subject  to  the  encumbering  judgment,  and  to 
permit  the  plaintiff  to  discharge  that  debt 
out  of  the  purchase  money,  aside  from  the 
wrong  done  to  Staley,  would  be  in  effect  to 
give  him  an  estate  free  from  incumbrance, 
at  the  price  it  sold  for  charged  with  the 
incumbrance.  To  this  relief  he  can  have  no 
just  claim,  while  he  can  relieve  the  property 
and  prevent  a  resale  by  payment  of  the 
judgment  debt  to  the  defendant." 

In  Rickards  v.  Coon,  13  Neb.  420,  14  X.  W. 
163,  the  facts  were  stated,  by  the  court  as 
follows:  'This  is  an  action  to  enjoin  the  sale 
upon  execution  of  certain  real  estate.  A  de- 
cree was  rendered  in  the  cOurt  below  in  favor 
of  the  defendant,  to  review  which  the  plain- 
tiffs bring  the  cause  into  this  court  by  peti- 
tion in  error.  It  is  alleged  in  the  petition,  in 
substance,  that  on  the  thirtieth  day  of  Au- 
gust, 1879,  one  George  McCracken  became  the 
owner  of  the  lands  in  controversy  by  a  tax 
deed  from  the  treasurer  of  Thayer  county, 
and  that  afterwards  McCracken  conveyed  to 
one  Crothers,  who  conveyed  to  Coon ;  also  that 
one  Weatherald  on  the  seventh  day  of  May, 
1879,  obtained  a  tax  deed  for  the  lands  in 
question  and  afterwards  conveyed  to  Coon. 
That  Rickards  and  Merrill  recovered  a  judg- 
ment against  one  Wilson  in  the  district  court 
of  Richardson  county  for  the  sum  of  $220 
and  $20.98  costs  of  suit,  and  on  the  tenth 
day  of  August,  1876,  a  transcript  of  the  same 
was  filed  in  the  clerk's  office  of  the  district 
court  of  Thayer  county,  and  in  October,  1879^ 
an  execution  was  issued  thereon  and  levied 
upon  the  land  in  question.  The  prayer  is  to 
enjoin  the  sale  under  the  execution  and  for 
a  decree  divesting  the  lien  of  the  judgment. 
The  answer  of  Rickards  and  Merrill  denies 
that  plaintiff  is  the  owner  of  the  lands  in 
dispute  by  virtue  of  the  tax  deeds  set  forth 
in  the  petition,  but  alleges  that  he  purchased 
said  land  from  Wilson,  the  judgment  debtor, 
who  was  the  owner  of  the  fee,  the  deed  of 
conveyance  being  dated  July  17th,  1879. 
Various  facts  are   also  stated   showing  the 
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invalidity  of  the  tax  deeds.  To  this  answer 
Coon  filed  a  general  demurrer.  No  action 
seems  to  have  been  had  thereon.  A  motion 
was  also  made  to  dissolve  the  injunction." 
Holding  that  relief  should  not  have  been 
granted  the  court  said:  "None  of  the  testi- 
mony is  preserved,  and  the  question  is,  can 
the  judgment  be  sustained  upon  the  petition 
and  answer?  We  think  not.  The  petition 
itself  shows  that  the  judgment  was  a  valid 
lien  upon  this  land  at  the  time  Coon  aoquired 
the  tax  deed.  This  being  so,  by  what  author- 
ity will  a  court  enjoin  a  sale  under  an  exe- 
cution issued  upon  the  judgment?  It  is  said 
that  the  tax  deeds  divest  the  title  of  the 
landowner  and  that  the  purchaser  takes  the 
title  entirely  free  from  all  prior  claims.  This 
is  true  in  a  case  of  a  valid  sale  and  con- 
veyance for  taxes.  But  this  will  not  prevent 
&  person  from  having  a  prior  claim  upon 
the  lands  sold  from  perfecting  his  title  and 
contesting  the  validity  of  the  tax  deeds  in  an 
action  at  law.  And  a  court  of  equity  will 
not  interfere  unless  the  court  is  brought  un- 
der some  head  of  equity  jurisprudence  and  a 
case  is  made  entitling  the  plaintiff  to  the  re- 
lief sought.  The  statute,  while  authorizing 
one  in  possession  to  bring  an  action  to  quiet 
title,  does  not  deprive  a  party  of  his  property 
or  rights,  and  is  merely  for  the  purpose  of 
determining  conflicting  interests.  As  the 
petition  fails  to  state  facts  sufficient  to  entitle 
tlie  plaintiff  to  the  relief  sought,  the  judg- 
ment of  the  district  court  is  reversed  and  the 
action  dismissed." 

The  purchaser  of  land  at  an  execution  sale 
who  has  not  complied  with  his  bid  cannot 
maintain  a  suit  to  enjoin  a  sale  of  the  prop- 
erty under  another  execution  issued  on  the 
same  judgment.  Losee  v.  Sauton,  24  La. 
Ann.  370;  State  v.  Robinson,  46  La.  Ann. 
769,  15  So.  146. 

(b)  Exceptions  to  Rule. 

Where  a  judgment  creditor  does  not  at- 
tempt to  enforce  the  lien  of  his  judgment 
against  a  particular  tract  of  land  until  the 
lien  has  expired,  a  purchaser  of  the  land, 
after  the  rendition  of  the  judgment,  is  entitled 
to  an  injunction  against  a  sale  of  the  land 
under  an  execution  issued  on  the  judgment. 
Riggin  V.  Mulligan,  4  Oilman  (111.)  50; 
Shanklin  v.  Sims,  110  Ind.  143,  11  N.  £.  32. 

In  Reily  v.  Miami  Exporting  Co.  5  Ohio 
333,  it  appeared  that  land  was  sold  at  a  sale 
under  a  junior  execution,  the  holder  of  the 
senior  execution  agreeing  to  release  his  lien 
on  the  land.  It  was  held  that  the  purchaser 
could  enjoin  a  sale  of  the  land  by  virtue  of 
the  prior  execution. 

A  number  of  courts  have  recognized  the 
rule  that  the  purchaser  of  lands  subject  to 
the  lien  of  a  judgment  can  maintain  a  suit 


to  enjoin  their  sale  under  an  execution  is- 
sued on  that  judgment  until  other  property 
remaining  in  the  debtor  has  been  subjteted 
to  the  execution.  Russell  v.  Houston,  5  Ind. 
180;  Edwards  v.  Applegate,  70  lad.  325; 
Boos  V.  Morgan,  130  Ind.  305,  30  N.  £.  141, 
30  Am.  St.  Rep.  237;  Massie  v.  Wilson,  16 
la.  390;  Welch  v.  James,  22  How.  Pr.  (N. 
Y.)  474;  Ingalls  v.  Morgan,  10  N.  Y.  178; 
Jackson  v.  Sloan,  76  N.  C.  306;  Francis  v. 
Herren,  101  N.  C.  497,  8  S.  E.  353;  Jones 
V.  McManey,   7   Lea    (Tenn.)    341. 

Thus  in  Jackson  v.  Sloan,  supra,  the  court 
said:  ''The  plaintiff  demands  that  the  de- 
fendant Sloan  be  enjoined  from  selling  the 
'Stowesville  Factory'  and  be  compelled  first 
to  look  to  the  fund  arising  from  the  sale 
of  the  'Spring  Shoal'  tract  for  the  satisfac- 
tion of  his  judgment.  The  questicm  is  wheth- 
er the  i^intiff  is  entitled  to  this  relief.  From 
the  admissions  expressed  and  implied  in  the 
answer,  we  think  he  is.  .  .  .  The  rule  of 
equity  is,  that  when  one  creditor  can  resort 
to  two  funds  for  the  satisfaction  of  his  debt, 
and  another  to  one  only  of  the  funds,  the 
former  shall  first  resort  to  the  fund  upon 
which  the  latter  has  no  claim,  as  that  by 
this  means  of  distribution  both  may  be  paid. 
And  it  is  an  analogous  principle  of  equity 
that  where  a  debtor  whose  lands  are  encum- 
bered by  a  judgment  lien  sells  one  portion 
of  it,  the  creditor  who  has  a  lien  upon  that 
which  is  sold  and  upon  that  which  is  unsold, 
shall  be  compelled  to  take  his  satisfaction 
out  of  the  undisposed-of  land  so  that  the 
creditor  and  the  purchaser  both  may  be  saved. 
Rollins  V.  Tliompson,  13  Smedes  &,  M.  (Miss.) 
522;  Russell  v.  Howard,  2  McLean  489  [21 
Fed.  Cas.  No.  12,156] ;  Alston  v.  Munford,  1 
Brock  267  [1  Fed.  Cas.  No.  267];  Herman 
on  Ex.  §  224.  But  this,  however,  is  never 
done  when  it  trenches  on  the  rights  or  oper- 
ates to  the  prejudice  of  the  party  entitled  to 
go  upon  both  funds.  Meech  v.  Allen,  17 
N.  Y.  300;  U.  S.  v.  Duncan,  4  McLean  607 
[2  Fed.  Cas.  No.  607] ;  McCuUoh  ▼.  Dashiell, 
1  Har.  &  G.  (Md.)  96.  No  appreciable  injury 
to  the  defendant  can  arise  here,  for  his  lien 
extends  to  both  funds  which  are  amply  suffi- 
cient to  secure  his  debt.  He  can  lose  noth- 
ing then  by  awaiting  the  legal  disposition  of 
the  'Spring  Shoal'  fund  before  resorting  to 
the  factory  property.  The  delay,  if  it  oper- 
ates as  such,  is  an  incident  common  to  the 
complications  of  a  large  insolvent  estate  and 
cannot  ordinarily  be  avoided.  Whether  the 
plaintiff  is  pursuing  the  speediest  way  to  dis- 
encumber his  purchase  and  get  a  good  title 
instead  of  subrogating  himself  to  the  rights 
of  the  defendant  by  the  purchase  and  assign- 
ment of  his  judgment,  it  is  unnecessary  to 
inquire.  As  the  plaintiff  has  with  notice  and 
voluntarily  purchased  and  put  himself  in  his 
present  situation  and  the  defendant  is  in  no 
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default,  the  latter  ought  not  to  be  subject 
to  any  ooets  or  charges  in  or  about  this  pro^ 
ceeding.  Therefore  before  an  injunction  is 
allowed  the  plaintiff  must  give  bond  to  im*- 
demnify  and  save  harmless  the  defendant 
Sloan  against  any  and  all  costs,  of  this  suit 
and  any  loss  which  may  result  from  granting 
the  injunction.  Subject  to  these  conditions 
the  plaintiff  is  entitled  to  an  injuncti(»  re- 
straining the  defendant  S.  J.  Sloan  from  sell- 
ing the  'Stowesville  Factory*  property  until 
an  account  is  taken  of  the  fund  in  the  hands 
of  the  sheriff  of  Gaston  county  and  the  judg- 
ments which  constitute  a  lien  thereon,  and 
the  disbursement  of  the  fund  according 
to  the  priorities  of  the  judgment." 

In  Ingalls  v.  Morgan,  10  N.  Y.  178,  the 
court  said:  "The  facts  present  a  case  where 
the  creditor  has  a  lien  upon  two  funds  for 
the  security  of  his  debt,  and  another  party 
has  an  interest  in  one  only  of  these  funds, 
without  any  right  to  resort  to  the  other.  In 
such  a  case,  equity  will  compel  the  creditor  * 
to  take  his  satisfaction  out  of  the  fund  upon 
which  he  alone  has  an  interest,  so  that  both 
parties  may,  if  possible,  escaipe  without  in- 
jury. .  .  .  When  one  parcel  is  aliened  by 
the  debtor,  the  lien  attaches  primarily  to 
that  which  remains  in  his  hands,  and  so  on, 
as  each  parcel  is  sold;  and  if  anything  re- 
mains in  the  hands  of  the  debtor,  when  the 
lien  comes  to  be  enforced,  that  is  to  be  first 
subjected  to  it,  the  rule  applies  equally  to 
any  other  species  of  property.  Hence,  it  is 
perfectly  clear,  that  if  the  defendant  has 
sought  to  sell  the  complainants'  lots  on  her 
execution,  at  the  time  when  she  had  these 
moneyed  securities  in  her  hands,  a  court  of 
equity  would  have  restrained  her,  until  she 
had  exhausted  her  remedy  upon  them,  or  had 
assigned  them,  with  the  judgment,  to  the 
complainants,  on  their  paying  the  amount. 
Several  examples  of  the  application  of  this 
rule  will  be  found  in  the  csises  already  re- 
ferred  to.  But  in  this  case,  the  defendant, 
before  she  attempted  to  sell  the  lots,  had 
voluntarily  disabled  herself  from  resorting  to 
the  securities  which  Cross  had  transferred 
to  her,  by  giving  them  up  to  him;  and  she 
had  done  this,  with  a  knowledge  of  the  situ- 
ation of  the  complainants,  and  when  she 
could  not  but  have  seen  that  the  consequence 
of  her  act  would  be,  to  cast  the  lien  of  her 
judgment  upon  the  land  which  the  com- 
plainants had  in  good  faith  purchased  and 
paid  for.  The  result,  we  think,  is,  that 
she  has  deprived  herself  of  the  right  to 
resort  to  the  complainants'  lots.  It  is  anal- 
ogous to  the  familiar  case,  where  a  cred- 
itor relinquishes  to  a  principal  debtor  oth- 
er direct  or  collateral  securities  or  remedies 
which  he  might  have  resorted  to  for  the 
exoneration  of  the  surety;  if  he  does  this, 
he  deprives  himself  of  the  right  to  resort  to 
Ann.  Cas.  1918C. — 13. 
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him;  it 'subverts  the  right  of  subrogation,  to 
which  the  surety  would  have  been  entitled, 
upon  the  payment  of  the  prinoipal  debt.  Al- 
though the  complainantB  do  not  stand  in  the 
precise  light  of  suretiesy  their  condition  has 
many  points  of  similarity;  and  I  do  not 
doubt,  but  that>  if  they  had  been  oompelled 
to  pay  this  judgment  to  preserve  their  estate 
in  these  lots,  the  defendant  still  retaining 
the  securities  which  Cross  had  devoted  to  the 
payment  of  that  debt,  and  no  one  else  having 
obtained  a  lien  thereon,  they  would  have  been 
entitled  to  them,  by  way  of  subrogation. 
The  doctrine  is  founded  on  the  most  obvious 
principles  of  equity,  and  the  present  case  is 
a  suitable  one  for  its  application.  As  soon 
as  the  defendanfiB  agent  became  aware  that 
the  complainants  had  advanced  their  tnoney, 
or  given  their  negotiable  paper  for  a  portion 
of  the  land  bound  by  tlfe  judgment,  it  was 
his  duty,  and  the  duty  of  his  principal,  so  to 
manage  the  securities  in  his  hands,  and  those 
which  the  debtor  afterwards  furnished  as  to 
save  the  complainants  from  loss,  if  it  could 
be  done,  without  hazarding  his  collection  of 
the  judgment.  Instead  of  doing  so,  she  suf- 
fered the  debtor  to  take  and  convert  these 
securities,  which  were  amply  sufficient  to 
have  paid  the  judgment,  to  his  own  use. 
After  this,  it  would  be  eminently  inequitable 
and  unjust,  to  allow  her  to  sell  the  com- 
plainants' land." 

But  in  Francis  v.  Herren,  101  N.  C.  497, 
8  S.  E.  353,  it  was  held  that  this  right  would 
not  be  granted  where  it  operated  to  the  preju- 
dice of  the  execution  creditor. 

It  has  been  held  that  the  purchaser  of 
lands  from  a  judgment  debtor  may,  by  an 
action  to  enjoin  a  sale  of  his  lands  under 
execution,  enforce  his  rights  to  have  lands 
subsequently  disposed  of  by  his  vendor  sub- 
jected to  a  sale  under  the  execution  in  the 
inverse  order  of  their  alienation.  Boos  v. 
Morgan,  130  Ind.  306,  30  N.  E.  141,  30  Am. 
St.  Rep.  237;  Agricultural  Bank  v.  Fallen, 
8  Smedes  &  M.  (Miss.)  357,  47  Am.  Dec. 
92.  See  also  Bisbee  v.  Hall,  3  Ohio  449 
Compare  Massie  v.  Wilson,  16  la.  390. 

But  in  several  cases  it  has  been  held  that 
a  purchaser  of  land  charged  with  the  lien 
of  an  execution  cannot  by  a  suit  to  enjoin 
its  sale  under  the  execution  require  the  exe- 
cution creditor  to  go  against  the  property 
of  the  debtor.  Wagner  v.  Pegiies»  10  S.  C. 
259;  Latimer  v.  Ballew,  41  S.  C.  517,  19  S.  E. 
792,  44  Am.  St.  Rep.  748;  Jones  v.  McCrady, 
48  S.  C.  533,  26  S.  E.  802.  Thus  in  Latimer 
V.  Ballew,  supra,  the  court  said:  "But  waiv- 
ing all  objections  to  the  sufficiency  of  the 
allegations  of  the  complaint  to  set  forth  the 
equity  for  which  the  plaintiff  contends,  the 
relief  cannot  be  granted.  .  .  Chancellor 
Carroll,  in  denying  the  injunction  on  circuit, 
in  the  case  of  Moore  v.  Wright  fl4  Rich.  Eq, 
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132]  says:  'It  fieems  only  just  to  require  that 
those  who  insist  on  sufficiency  of  remedy  as  a 
means  of  payment  should  be  obliged  to  take 
the  risk  and  delay  of  enforcing  it  on  them- 
selves. Aldrich  v.  Ckioper  (Am.  Notes)  2 
Lead.  Cas.  £q.  pt.  1,  p.  78,  276/  At  the  end 
of  the  notes  to  Aldrich  t.  Cooper,  reported  in 
2  White  &  Tudor's  Lead.  Cas.  pt.  1,  p.  82,  the 
following  language  is  used:  'Delay  may  be 
often  more  injurious  to  the  creditor  than 
beneficial  to  the  debtor,  and  applications  to 
the  discretion  of  a  court,  founded  on  special 
equities,  necessarily  tend  to  delay,  whether 
they  are  acted  on  or  rejected.  On  the  whole, 
it  would  seem  that  the  course  which  the 
supreme  court  of  Pennsylvania  have  adopted 
in  holding  that  those  who  are  liable  in  prop- 
erty or  perEk>n  for  the  payment  of  debts,  must 
pay  in  the  first  instance,  and  then  look  for 
indemnity  afterwards,  is  more  truly  equitable 
in  the  long  run  for  all  parties  than  any  other, 
and  that  any  good  which  may  result  from  de- 
viating from  it,  in  particular  instances,  will 
be  more  than  counterbalanced  by  the  injury 
resulting  from  its  application  in  general.'" 

c.  Sale  of  Property  of  Person  under  Contract 

to  Convey. 

It  has  been  held  in  a  number  of  cases  that 
the  holder  of  a  contract  for  the  purchase  of 
land  can  maintain  an  action  to  enjoin  its 
sale  by  virtue  of  an  execution  issued  on  a 
judgment  against  the  vendor  rendered  after 
the  making  of  the  contract.  Lane  v.  Ludlow, 
2  Paine  691, 14  Fed.  Cas.  No.  8,052 ;  McSorlay 
V.  Ludlow,  2  Paine  600,  16  Fed.  Cas.  No. 
e,927;  Corey  v.  Smalley,  106  Mich.  257,  64 
N.  W.  13,  58  Am.  St.  Rep.  474;  Parks  v. 
People's  Bank,  97  Mo.  130,  11  S.  W.  41,  10 
Am.  St.  Rep.  295;  Dierks  v.  Martin,  16  Neb. 
120,  19  N.  W.  698 ;  Wilkie  v.  Jellett,  2  N.  W. 
Ter.  (Can.)  133.  Thus  in  Parks  v.  People's 
Bonk,  supra,  the  facts  were  stated  by  the 
court  as  follows:  *The  material  facts  in 
the  petition  are  that  the  defendants  bank 
recovered  a  judgment  against  one  Wm. 
Parks;  that  plaintiffs,  long  before,  had  ac- 
quired from  the  latter  the  equitable  title  to 
certain  lands  by  paying  for  them  under  a 
contract  for  their  purchase  and  taking  pos- 
session; that  after  the  bank's  judgment  and 
levy  on  said  lands  under  it,  the  execution 
debtor  made  deeds  to  plaintiffs  in  accordance 
with  his  prior  contract;  that  the  bank  had 
caused  the  lands  to  be  advertised  by  the 
sheriff  for  sale  under  its  judgment  and  levy, 
and  would  have  them  sold  and  thus  conveyed 
unless  restrained,  etc."  Holding  that  the 
case  was  a  proper  one  for  the  granting  of 
relief  the  court  said:  "It  will  be  observed 
that,  when  the  judgment  in  favor  of  the  bank 
was  rendered,  plaintiffs'  title  to  the  lands  in 
question  was  equitable  only.    It  depended  on 


the  contract  of  sale,  payment  of  the  price 
and  delivery  of  possession  (as  found  by  the 
circuit  court)  constituting  a  part  perform- 
ance that  would  justify  a  court  of  equity  in 
perfecting  the  title  in  plaintiffs.  But  at  the 
time  of  said  judgment  the  apparent  legal 
estate  was  in  William  Parks.  So  plaintiffs 
necessarily  had  to  resort  to  equity  for  relief 
against  the  effect  of  the  judgment  lien  which 
the  bank  was  seeking  to  enforce  by  the  exe- 
cution sale  in  question.  Defendants'  chief 
contention  is  that  the  remedy  sought  is  not 
available,  plaintiffs  having  an  adequate  rem- 
edy at. Law.  The  'legal  remedy'  is  said  to 
consist  in  interposing  an  equitable  defense 
to  any  action  of  ejectment  that  might  be 
brought  on  the  strength  of  the  sheriff's  deed 
under  the  judgment.  Such  defense,  no  doubt, 
could  be  interposed,  but  suppose  no  such  ac- 
tion of  ejectment  were  promptly  begun? 
Plaintiffs'  equitable  estate  and  ownership 
antedated  the  judgment,  but  that  fact  did 
not  appear  in  the  public  record  of  titles.  The 
proof  thereof  rested  on  facts  outside.  A 
sheriff's  deed  under  the  judgment  would, 
therefore,  apparently  carry  the  title  as 
against  the  judgment  debtor's  deed,  recorded 
before  the  execution  sale,  but  executed  after 
the  judgment.  That  consequence  of  the  sale 
justified  the  exercise  of  the  preventive  juris- 
diction of  equity  to  avoid  the  casting  of  a 
cloud  on  plaintiffs'  title." 

In  several  jurisdictions  it  is  held  that  the 
holder  of  a  contract  for  the  purchase  of  land 
cannot  enjoin  the  sale  of  the  land  under  an 
execution  issued  against  the  vendor.  Garstin 
V.  Asplin,  1  Madd.  (Eng.)  160;  White  v. 
Smith  (N.  J.)  58  Atl.  817;  Moore  v.  Hallum, 
1  Lea  (Tenn.)  511.  See  also  Douglas  v.  Jen- 
kins, reported  in  full,  post,  this  volume,  at 
page  322. 

In  Garstin  v.  Asplin,  supra,  the  court 
said:  ''This  is  a  legal  contract  for  a  ready 
furnished  house  and  land,  and  the  party  has 
a  possessory  right.  If  his  possession  is  in- 
truded upon  he  has  a  remedy  at  law.  The 
sheriff  has  no  right  to  seize.  If  he  does  8eize» 
it  may  be  very  injurious  to  the  plaintiff,  and 
it  is  to  be  regretted ;  but  this  court  cannot  in- 
terfere where  there  is  a  legal  remedy.  The 
right  to  take  in  execution  is  a  question  of  law. 
Injunctions  would  be  applied  for  every  day, 
where  executions  were  improperly  issued,  if 
the  court  were  to  assume  a  jurisdiction  in 
such  cases.  There  is  no  instance  of  stopping 
a  proceeding  at  law  under  such  circum- 
stances." 

In  Moore  t.  Hallum,  1  Lea  (Tenn.)  511,  in 
holding  that  one  in  possession  of  land  under 
a  bond  for  title  could  not  maintain  an  ac- 
tion to  enjoin  its  sale  under  an  execution 
issued  against  the  seller,  the  court  said :  ''The 
chancellor  held,  that  the  complainant  had 
only  a  possessory  right  at  most,  and  had  ao 
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right  to  come  into  a  court  of  equity,  because 
that  posMfMion  was  not  to  be  disturbed  di- 
rectly by  the  threatened  sale,  and  sustained 
the  demurrer  of  respondent,  dismissing  the 
bill,  fie  expressly  declined  to  decide  what 
were  the  rights  of  complainant,  growing  out 
of  his  posaession— only  holding  that  such, 
possessory  right  did  not  give  him  a  standing 
in  a  court  of  equity.  Without  deciding  the 
question  which  was  left  open  by  the  chan- 
cellor, we  affirm  his  decree  dismissing  the  bill. 
This  court  has  gone  very  far  in  sustaining 
bills  to  remove  clouds  from  titles,  as  in  the 
case  of  Merriman  v.  Polk,  5  Heisk.  718,  where 
preventive  justice  was  administered,  to  en- 
join a  creditor  from  proceeding  with  a  sale 
on  execution  against  the  vendor.  But  that, 
nor  any  other  case,  goes  to  the  length  of 
sustaining  the  present  bill.  We  do  not  say 
that  there  might  not  be  a  case,  where  an  in- 
junction to  protect  a  party  in  a  rightful  pos- 
session would  be  entertained;  but  it  ought 
to  be  a  clear  case,  where  an  undoubted  pos- 
session was  being  directly  disturbed  by  the 
proceedings  sought  to  be  enjoined.  This  is 
not  such  a  ease.  A  sale  under  execution  will 
only  put  the  purchaser  in  condition  to 
sue,  to  assert  the  title  thus  obtained — when 
the  defense  now  set  up  by  complainant  (if  a 
good  one)  will  be  appropriately  made  in  a 
court  of  law.  We  think  the  question  is  one 
that  ought  to  be  remitted  to  that  tribunal, 
and  therefore  affirm  the  decree  of  the  chan- 
cellor." 

In  Brown  v.  Prescott,  63  N.  H.  61,  it  was 
held  that  one  in  possession  under  a  partially 
performed  contract  for  the  purchase  of  the 
land  was  entitled  to  an  injunction  against  its 
sale  under  an  execution  issued  against  his 
vendor.  To  the  same  effect  see  Niles  v.  Davis, 
60  Miss.  750. 

d.  Sale  of  Property  of  Wife. 

(1)  On  Execution  against  Husband. 

(a)  In  General. 

In  a  majority  of  jurisdictions  the  rule  ob- 
tains that  a  married  woman  can  maintain  a 
suit  to  enjoin  a  sale  of  her  land  under  an 
eiecution  issued  against  her  husband.  Allen 
V.  Hanks,  136  U.  S.  300,  10  S.  G.  961,  34 
U.  S.  (L.  ed.)  414;  Dunn  v.  Mobile  Bank, 
2  Ala.  152;  Gerald  v.  McKenzie,  27  Ala.  166; 
Kirkpatrick  v.  Budford,  21  Ark.  268,  76  Am. 
Bee.  363;  Alverson  v.  Jones,  10  Gal.  9,  70 
Am.  Dee.  689;  Tibbetts  v.  Fore,  70  Gal.  242, 
11  Pac  648;  Einstein  v.  State  Bank,  137  Gal. 
47,  69  Pac.  616;  Young  v.  Hailey  First  Nat. 
Bank,  4  Idaho  323,  39  Pac.  557;  Deville  v. 
Hayes,  23  La.  Ann.  550;  Lewis  v.  Winston, 
26  La.  Ann.  707;  Hurst  v.  Thompson,  118 
U.  57,  42  So.  645;  Mathias  v.  Arnold,  191 


Mo.  App.  352,  178  S.  W.  264  (disUnguishing 
Taylor  v.  Swearington,  161  Mo.  App.  467,  144 
8.  W.  160) ;  Riley  v.  Jorgenson,  35  S.  D.  91, 
160  N.  W.  771;  Bramel  v.  Ratliff,  54  Wash. 
581,  103  Pac.  817.  See  also  Reaves  v.  Mere- 
dcth,  120  Ga.  727,  48  S.  £.  199;  Goldsmith 
V.  Michel,  19  La.  Ann.  272;  O'Hare  v.  Down- 
ing, 130  Mass.  16;  Garrel  v.  Meek,  155  Mo. 
App,  337,  137  S.  W.  19.  Compare  Good  v. 
Merkowitz,  35  Mo.  App.  658. 

In  Einstein  v.  State  Bank,  137  Cal.  47,  69 
Pac.   616,   the   court   said:      'The   appellant 
says  in  his  brief:     *A  court  of  equity  has  no 
jurisdict'ion  to  enjoin   a  threatened   sale   of 
lands  belonging  to  the  wife  under  an  execu- 
tion against  her  husband.     The  wife  has  a 
complete  legal  remedy.'    If  the  above  propo- 
sition  is  true,  then  a  court  of  equity   dis- 
criminates against  a  wife  and  refuses  to  lend 
her   assistance   in   a   ease    where   assistance 
would  be  given  to  others.    It  is  claimed  that 
the  appellant  has  the  right  to  sell  all  the 
right,  title,  and  interest  of  Jacob  Einstein  in 
and  to  tlie  premises,  and  that  the  plaintiff 
must  test  the  validity  of  the  purchaser's  title 
at  such   sale,  in   some  action   at  law — such, 
for  instance,  as  ejectment  by  the  purchaser 
to  recover  possession.     In  other  words,  the 
contention  is,  that  the  court  as  a  court  of 
equity  should  not  interfere   to   prevent   the 
tlireatened  sale,  where  all  the  interested  par- 
ties are  before  it,  but  withholds  its  hand,  in 
order  that  the  purchaser  at  the  sale  may  be 
in  position  to  try  the  validity  of  the  title 
he  might  procure  in  some  legal  action  against 
plaintiff.    We  do  not  know  of  any  case  where 
a  court  of  equity  has  declined  to  exercise  its 
jurisdiction  for  protective  and  preventive  jus- 
tice, in  order  that  defendant  might  have  tlie 
benefit  of  piecemeal   litigation.     If  plaintiff 
is  the  owner  of  tlie  land  the  defendants  have 
no  right  to  injure  her  by  clouding  her  title 
through  the  machinery  of  the  courts.     If  the 
complaint  in  this  case  be  true,  the  purchaser 
at  the   sale  would  get  no  title.     Such  sale 
would  not  benefit  def^idant  corporation,  but 
would  injure  the  plaintiff.    After  the  sale,  in 
order  to  clear  her  title,  the  plaintiff  would 
be  compelled  to  bring  a  separate  suit,  or  wait 
the  pleasure  of  the  purchaser  to   bring  his 
action  to  recover  the  possession.    It  is  better 
for  both  parties  that  the  question  be  settled^ 
in  this  suit,  and  before  a  sale  has  taken  place, 
as  to  whether  or  not  the  property  sought  to 
be  sold  is  the  property  of  Jacob  Einstein."     ^ 
In  Allen  v.  Hanks,  136  U.  S.  300,  10  S.  Ct. 
961,  34  U.  S.  (L.  ed.)  414,  affirming  a  decree 
granting  an  injunction  against  an  execution 
sale  of  a  wife's  separate  property  levied  on 
as  the  estate  of  her  husband,  the  court  said: 
''Tlie  appellee's  husband  has  lio  interest  in 
the  lands  in  dispute  that  may  be  taken  under 
the  execution  of  the  appellants,  Allen,  West 
k  Bush.    The  decree  in  her  favor  was,  there- 
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fore,  right,  unless,  as  contended,  the  appellee 
had  a  sufficient  remedy  at  law  for  the  pro* 
tection  of  her  rights.  It  is  not  sufficient  that 
she  has  a  remedy  at  law;  *it  must  be  plain 
and  adequate,  or,  in  other  words,  as  prac- 
tical and  as  efficient  to  the  ends  of  justice  and 
its  prompt  administration  as  the  remedy  in 
equity.'  Boyce  v.  Grundy,  3  Pet.  210,  216 
[7  U.  S.  (L.  ed.)  655];  Watson  v.  Suther- 
land, 5  Wall.  74   [18  U.  8.    (L.  ed.)    6801. 

'  Now,  what  remedy  at  law  is  adequate  to  the 
relief  she  seeks,  and  to  which  she  is  entitled 
if  these  lands  constitute  her  separa^  estate 
and  may  not  be  taken  for  her  husband's 
debts?  She  is  in  possession,  and,  therefore, 
cannot  bring  ejectment.  Must  she  remain  in- 
active while  the  sale  proceeds,  and  until  the 
purchaser  obtains  and  has  recorded  the  mar- 
shal's deed  to  her  lands,  and  then  bring  an 
action  to  have  the  deed  canceled  and  the  sale 
set  aside,  as  clouds  upon  her  title?  It  needs 
no  argument  to  show  that  the  existing  levy 
upon  the  appellee's  land  constitutes  itself  a 
cloud  upon  her  title,  which,  if  not  removed 
and  the  proposed  sale  prevented,  will  injure 
the  saleable  value  of  the  lands,  and  otherwise 
injuriously  affect  her  rights.  In  Orton  v. 
Smith,  18  How.  263,  265  [15  U.  S.  (L.  ed.) 
393],  the  right  of  those  who  have  a  clear, 
legal  and  equitable  title  to  land,  connected 
with  possession,  to  claim  the  interference  of 
a  court  of  equity  to  give  them  peace,  or  dis- 
sipate a  cloud  on  the  title,  is  recognized. 
And  such  is  the  established  rule  in  Arkansas 
where  the  general  distinction  between  the 
functions  of  courts  of  law  and  equity  have 
been  maintained.  In  Branch  v.  Mitchell,  24 
Ark.  431,  439,  the  court  said:  *When  a  party 
has  the  only  or  the  better  legal  title  to  land, 
as  against  that  which  he  wishes  to  put  at 
rest,  he  may  obtain  or  regain  possession  by 
an  action  of  ejectment  if  he  is  out  of  pos- 
session; and  it  is  reasonable  that  equity, 
should  decline  to  interfere  where  he  may  ob- 
tain all  the  relief  he  needs  at  law.  If  he  is 
in  possession,  then,  as  he  can  bring  no  ac- 
tion at  law,  it  has  been  held  that  he  may  ask 
the  court  of  equity  to  remove  a  cloud  upon 
his  title,  which  makes  it  less  valuable,  and 

^may  prevent  his  disposing  of  it  to  others.' 
The  same  principle  is  recognized  in  Miller  v. 
Neiman,  27  Ark.  233;  Chaplin  v.  Holmes,  27 
Ark.  414,  417;  Crane  v.  Randolph,  30  Ark. 
^79,  585.  In  Pettit  v.  Shepherd,  5  Paige  (N. 
Y. )  493,  501,  the  chancellor  said :  *If  a  court 
of  chancery  would  have  jurisdiction  to  set 
aside  the  sheriff's  deed  which  might  be  given 
on  a  sale,  and  to  order  the  same  to  be  given 
up  and  canc^led,  as  forming  an  improper 
cloud  upon  the  complainant's  title  to  his 
farm,  it  seems  to  follow,  as  a  necessary  con- 
sequence, that  the  court  may  interpose  its 
aid  to  prevent  such  a  shade  from  being  cast 
upon  the  title,  when  the  defendant  evinces  a 


fixed  determination  to  proceed  with  the  sale/ 
*It  is  better,*  the  court  said  in  Gerry  v.  Stim- 
son,  60  Me.  186,  189,  to  prevent  the  creation 
of  a  fictitious  or  fraudulent  title,  than  to 
compel  its  cancellation  or  its  release  after  it 
has  been  created.'  So  in  Hinchley  v.  Greany, 
118  Mass.  696,  59S:  'The  plaintiff  is  not  re- 
quired to  wait  until  somebody  obtains  a  title 
under  a  sale  before  he  can  seek  his  remedy. 
Even  when  this  remedy  [which  in  that  case 
was  a  petition  summoning  the  defendant  to 
show  cause  why  he  should  not  bring  an  action 
to  try  his  title]  may  be  availed  of  under  the 
statute,  it  is  not  necessarily  so  adequate  and 
complete  as  to  supersede  the  remedy  in 
equity." 

In  Mathias  y.  Arnold,  191  Mo.  App.  362, 
178  S.  W.  264,  the  court  used  the  following 
language :  "Prior  to  the  amendment  in  1899, 
of  what  is  now  section  2634,  Revised  Statutes 
1909,  it  was  held  that  one  holding  the  record 
title  to  real  property  and  in  possession  there- 
of could  not  maintain  a  bill  in  equity  to  re- 
strain the  sale  of  such  land  under  an  execu- 
tion against  a  stranger  to  the  title  who  had 
no  real  or  apparent  interest  therein  and  hence 
nothing  would  pass  by  such  sale.  ( See  Kuhn 
V.  McNeil  [47  Mo.  38^]  supra;  Drake  v. 
Jones,  27  Mo.  428.)  This  statute  as  it  now 
stands  is  as  follows:  'The  remedy  by  writ 
of  injtmction  or  prohibition  shall  exist  in  all 
cases  where  a  cloud  would  he  put  on  the  title 
of  real  estate  being  sold  under  an  ea>ecution 
iigainat  a  person,  partnership  or  corporation 
having  no  interest  in  such  real  estate  subject 
to  execution  at  the  time  of  the  sale,  or  an 
irreparable  injury  to  real  or  personal  prop- 
erty is  threatened,  and  to  prevent  the  doing 
of  any  legal  wrong  whatever  whenever  in  the 
opinion  of  the  court  an  adequate  remedy  can- 
not be  afforded  by  an  action  for  damagea' 
The  words  in  italics  were  added  by  the 
amendment  of  1899.  ...  In  the  case  be- 
fore us,  we  do  not  deem  it  necessary  to  ex- 
press SfUy  opinion  as  to  the  effect  of  the 
amendment  in  question.  In  our  judgment  the 
right  asserted  by  this  plaintiff  to  restrain  the 
levy  of  execution  upon  her  property,  and  its 
sale  thereunder,  in  attempted  satisfaction  of 
the  judgment  debt  of  her  husband,  may  be 
upheld  for  reasons  which  do  not  enter  into  a 
case  of  this  general  character  where  the 
owner  and  the  execution  debtor  are  stran- 
gers. In  Payne  v.  Daviess  County  Sav.  Assoc. 
[126  Mo.  App.  1.  c  698,  105^  S.  W.  15] 
supra,  the  execution  debtor  and  the  owner 
were  not  husband  and  wile,  and  it  appeared 
that  plaintiff  would  have  been  compelled  to 
defend  his  title  by  evidence  extrinsic  to  the 
record,  and  was  held  to  be  entitled  to  re- 
strain the  sale  under  the  execution.  In  Car- 
rel V.  Meek,  156  Mo.  App.  337,  137  S.  W.  19, 
the  execution  debtor  and  the  owner  were  hus- 
band and  wife.  The  legal  title  to  the  prop- 
erty had  at  one  time  been  in  the  husband^ 
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and  for  this  reason  it  wm  held  that  the  phtin- 
tiff  was  entitled  to  injunctive  relief  to  pre- 
vent the  casting  of  a  cloud  upon  her  titles 
under  the  statute^  aupra,  citing  Neeley  y. 
Independence  Bank,  114  Mo.  App.  467»  89  S. 
W.  907;  Payne  v.  DaTieaa  County  Sav.  Assoc 
supra;  6  Am.  &  Eng.  £nc.  of  Law  (2d  ed.) 
163.  In  Taylor  y.  Swearington,  361  Mo.  App. 
467,  144  S.  W.  160,  which  is  here  greatly 
relied  upon  by  respondents,  it  is  said  that 
the  execution  debtor  and  the  plaintiff  were 
in  fact  husband  and  wife,  but  the  learned 
author  of  the  opinion  states  at  the  outset, 
that  the  record  nowhere  showed  this.  The 
case  was  therefore  diaposed  of  as  though  such 
parties  were  strangers ;  and  the  plaintiff  was 
denied  the  relief  sought,  upon  the  theory 
that  no  such  cloud  would  be  put  upon  her 
title  as  to  call  for  equitable  intervention. 
In  the  instant  case  we  think  that  plaintiff's 
right  to  injunctive  relief  is  clear,  regardless 
of  the  precise  nature  of  the  blot  which  may 
be  put  upon  her  title  if  defendants  be  not 
restrained  as  prayed;  this  because  of  the  re- 
flation of  husband  and  wife  existing  as  afore- 
said and  the  power  and  duty  of  a  court  of 
equity  to  protect  the  wife's  separate  property 
from  process  to  enforce  the  payment  of  claims 
of  the  husband's  creditors.  It  was  an  early 
doctrine  of  equity  that  the  estate  which  a 
feme  covert  was  capable  of  taking  to  her  own 
separate  and  exclusive  use  would  be  protected 
against  the  material  rights  and  claims  of  the 
husband  and  of  his  creditors  as  well." 

(b)  Rule  in  New  Jersey. 

In  New  Jersey  the  rule  seems  to  obtain 
that  a  wife  cannot  maintain  an  action  to 
enjoin  the  sale  under  an  execution  of  her 
land  when  the  legal  title  to  the  land  is  Ycsted 
in  her.  £mery  v.  Vansickel,  15  N.  J.  £q. 
144,  wherein  it  appeared  that  land  devised  to 
the  sole  and  separate  use  of  a  wife  was  levied 
on  by  virtue  of  an  execution  issued  against 
her  husband*  Holding  that  she  could  not 
maintain  a  suit  to  enjoin  a  sale  under  the 
execution  the  court  said:  *'The  first  ground 
upon  which  the  injunction  is  sought  to  be 
sustained  is,  that  by  the  terms  of  the  devise 
and  the  true  construction  of  the  will  of  the 
said  George  Apgar,  the  land  Avas  devised  to 
the  complainant  for  her  sole  and  separate 
use,  and  that  the -husband  has  no  interest  or 
estate  therein  which  can  be  the  subject  of 
levy  and  sale  at  law,  or  by  virtue  of  which 
she  can  be  disturbed  in  the  possession  and 
enjoyment  of  her  estate.  If  this  be  so,  it  is 
obvious  that  the  complainant  has  a  valid  and 
a  complete  defense  at  law  where  the  action 
is  now  pending.  It  appears,  by  the  answer, 
that  she  lias  been  admitted  as  a  defendant  to 
defend  the  action  of  ejectment  in  her  own 
name.     The    defense,    therefore,    upon    tliis 
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ground  is  as  available  at  law  aa  in  equity. 
It  appears  to  .me  that  if  the  fifth  clause  of 
the  will  be  available  for  the  protection  of  the 
rights  of  the  wife  at  the  present  stage  of  the 
controversy,  it  must  be  on  the  ground  that 
it  manifests  an  intent,  on  the  part  of  the 
testator,  that  she  should  take  the  land  for 
her  sole  and  separate  use,  and  that  the  hus- 
band has  no  estate  therein.  If  the  clause  be 
susceptible  of,  any  other  construction  in  favor 
of  the  complainant,  I  think  it  affords  no 
ground  for  interfering  with  the  investigation 
and  determination  on  the  legal  rights  of  the 
parties  in  a  court  of  law." 

In  Cass  V.  Bemarest,  37  N.  J.  £q.  393,  it 
was  held  that  where  a  husband  bought  prop- 
erty and  took  the  deed  thereof  in  his  own 
name  and  the  purchase  money  thereof  was 
furnished  by  the  wife,  she  could  maintain  a 
suit  to  enjoin  a  sale  of  the  property  for  the 
debts  of  the  husband. 


(c)  Rule  in  Pennsylvania. 

In  Pennsylvania  the  rule  obtains  that  a 
wife  who  shows  a  clear  title  can  maintain  a 
suit  to  enjoin  a  sale  of  her  lands  for  the 
debts  of  the  husband.  Hunter's  Appeal,  40 
Pa.  St.  194;  Lyon's  Appeal,  61  Pa.  St  15; 
Allen  V.  Benners,  10  Phila.  10,  30  Leg.  Int. 
76;  Barnes  v.  Barnes,  16  Pa.  Co.  Ct.  453. 
See  also  Allen  v.  Gordon,  3  Brewst.  543; 
Mahle  v.  Kurtz,  6  Kulp  157;  Perry  v.  Lee, 
6  Kulp  315.  Thus  in  Hunter's  Appeal,  su- 
pra, the  court  said:  "This  was  a  bill  to 
restrain  the  appellees  from  proceeding  to  sell 
certain  real  estate  of  the  complainant  on  an 
execution  against  her  husband.  The  aver- 
ment' in  the  bill  of  exclusive  ownership  in 
Mrs.  Hunter,  was  not  denied  by  the  appellees; 
they  neither  pleaded,  answered,  nor  demurred, 
but  when  a  motion  was  made  for  a  prelimi- 
nary injunction,  -it  was  refused  and  the  bill 
dismissed.  Thus  the  exclusive  ownership  and 
title  of  the  wife,  the  complainant,  stood  ad- 
mitted, and  the  bill  must  have  been  dismissed 
for  want  of  jurisdiction  or  the  inapplicability 
of  the  remedy.  The  question  now  is,  did  the 
chancery  power  of  the  court  extend  far 
enough  to  afford  the  relief  prayed?  Nothing 
but  want  of  jurisdiction  in  the  court  of  ir- 
relevancy of  the  proposed  remedy,  could  have 
authorized  the  summary  dismissal  of  the  bill. 
Did  they  exist?  On  the  pleadings  the  only 
question  presented  was  whether,  since  the 
Acts  of  11th  April  1848  and  12th  April  1850, 
a  levy  and  sale  of  a  wife's  property  on  ex- 
ecution against  her  husband,  was  or  was  not 
contrary  to  law?  ,  If  it  was,  and  there  was 
no  adequate  remedy  at  law  for  the  act,  then 
the  court  had  jurisdiction  of  the  subject- 
matter  of  the  complaint;  and  it  not  being 
denied  that  it  also  had  of  the  parties,  the 
relief  prayed  for  ought  to  have  been  granted. 
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...  By  the  Act  of  1848  it  is  provided  that 
the  property  of  married  women  shall  con- 
tinue to  be  their  separate  property  after  mar- 
riage as  fully  as  before,  and  'shall  not  be 
subject  to  levy  and  execution  for  the  debts 
and  liabilities'  of  the  husband.  And  further 
to  secure  to  them  the  right  of  property,  the 
Act  of  1850  provides,  'that  the  real  estate 
of  any  married  woman  in  this  commonwealth, 
shall  not  be  subject  to  execution  for  any  debt 
against  her  husband,  on  account  of  any  in- 
terest he  may  have,  or  may  have  had  therein 
as  tenant  by  the  curtesy,  but  the  same  shall 
be  exempt  from  levy  and  sale  for  such  debt 
during  the  life  of  the  wife.'  This  act  plainly 
forbids  execution,  because  it  expressly  ex- 
empts the  property  from  levy  and  sale.  The 
.  question  then  recurs,  are  a  levy  and  proceed- 
ings to  sell  a  wife's  property  for  the  debt 
of  the  husband  in  the  lifetime  of  the  wife, 
under  the  exemption  and  prohibition  of  the 
acts  cited,  contrary  to  law  or  not?  It* is  not 
easy  to  demonstrate  the  truth  of  a  proposi- 
tion that  is  self-evident  and  it  would  be 
little  less  troublesome  to  prove  what  is  so 
palpable  on  the  face  of  these  statutes.  The 
whole  object  of  the  latter  one  is  to  deny  le- 
gality to  a  levy  and  sale  of  the  property 
therein  described.  Whatever,  therefore,  can- 
not be  done  without  a  violation  of  the  law, 
must  be  contrary  to  law,  and  being  so,  may 
be  restrained  if  there  be  no  adequate  rem- 
edv  at  law.  The  fifth  clause  of  the  3d  sec- 
tion  of  the  Act  of  16th  June  1836,  now  in 
force  throughout  the  commonwealth,  gives 
the  several  courts  jurisdiction  in  equity  ^for 
the  prevention  or  restraint  of  the  commission 
or  continuance  of  acts  contrary  to  law,  and 
prejudicial  to  the  interests  of  the  community 
or  the  rights  of  individuals.'  Acts  which 
may  be  restrained,  must  be  both  contrary  to 
law  and  prejudicial  to  the  interests  of  the 
community  or  the  rights  of  individuals.  7 
W.  &  S.  106;  Br.  Eq.  §  282.  Acts  simply 
against  equity  are  not  within  the  power. 
6  Wh.  541.  We  have  already  shown  the  act 
of  a  levy  on  a  married  woman's  property, 
with  proceedings  necessary  to  consummate  a 
sale,  to  be  contrary  to  law.  Is  not  the  pro- 
hibition itself  sufficient  evidence  that  the  act, 
in  the  estimation  of  the  legislature,  would  be 
prejudicial  to  the  right  protected  by  the  pro- 
hibition? This  cannot  be  doubted.  It  would 
be  folly  to  prohibit  harmless  acts.  It  is, 
therefore,  always  to  be  presumed  that  Avhat- 
ever  is  prohibited,  is  either  wrong  in  itself 
or  against  the  policy  of  the  government.  The 
foundation  for  the  prohibition  in  both  cases 
is  the  prejudicial  consequences  of  the  acts 
prohibited.  It  is  not,  therefore,  necessary, 
when  there  is  a  statutory  prohibition  of  an 
act,  to  trace  out  prejudicial  consequences  to 
bring  it  within  the  defined  jurisdiction  in 
equity  of  our  courts.     If  the  law  be  traa- 


seended  or  disobeyed,  t^e  «et  may  be  re- 
strained. 6  Harris  18;  12  Harris  150;  6 
Paige  (N.  Y.)  13S;  1  Railw.  C.  135.  In  the 
case  before  us,  the  property  was  confeaeedly 
the  wife's  exclusively.  It  was  exempt  from 
levy  and  sale  for  the  debts  of  the  husband  by 
statute.  Subjecting  it  to  such  process  for 
such  purposes  was  also  prohibited  by  the 
same  statute;  notwithstanding  this,  th^  ap- 
pellees did  levy  on  it,  and  were  proceeding 
to  sell  it  when  the  injunction  was  applied  for. 
This  law  and  these  facts  clearly  brought  the 
case  within  the  chancery  jurisdiction  of  the 
court  below,  and  instead  of  dfsmissii^  the 
bill  the  court  should  have  granted  a  pre- 
liminary injunction  to  restrain  the  appellees 
from  proceeding  to  levy  and  sell  the  property. 
That  this  is  proper  as  a  remedy  was  also 
said  by  my  brother  Woodward,  in  Bamcord 
V.  Kuhn,  36  Pa.  St.  383.  Doubtless  in  appli- 
cations like  the  present,  a  clear  case,  under 
the  Acts  of  1848  and  1850,  of  title  in  the 
wife  must  be  shown;  otherwise  a  court  of 
equity  will  not  interfere,  but  leave  the  cred- 
itor to  pursue  his  process,  and  the  purchaser 
at  the  sale  to  establish  his  title  in  ejectment. 
Here  the  wife's  title  was  not  disputed,  nor 
that  the  debt  was  the  husband's,  and  conse- 
quently the  dismissal  of  the  bill  was  error." 
But  where  the  title  of  the  wife  is  disputed 
or  in  doubt  the  suit  cannot  be  maintained. 
Smith  y,  Eline,  4  Pa.  Dist.  490;  Winch's 
Appeal,  61  Pa.  St.  424;  Dyer  t.  People's 
Bank,  9  Phila.  159,  31  Leg.  Int.  28; 
Shuster  v.  Bennett,  9  Phila.  208,  31  Leg.  Int. 
204;  Simson  v.  Bates,  10  Phila.  66,  30  Leg. 
Int.  226;  Shober  v.  Harrison,  3  Pa.  Super. 
Ct.  188;  Barnes  v.  Barnes,  16  Pa.  Co.  Ct. 
534;  Mahle  v.  Kurts,  6  Kulp  157;  Perry  v. 
Lee,  6  Kulp  315;  Allen  v.  Gordon,  3  Brewst. 
543.  Thus  in  Mahle  ▼.  Kurtz,  supra,  the 
court  said :  'This  is  a  bill  in  equity  in  which 
Catherine  Mahle  prays  for  an  injunction  to 
restrain  Kurtz  A  Son  from  levying  upon  and 
selling  certain  real  estate,  the  title  to  which 
stands  in  her  name,  upon  an  execution  issued 
upon  a  judgment  against  George  Mahle,  her 
husband.  Tliat  a  court  of  equity  has  juris- 
diction in  such  a  case,  if  the  title  of  the  wife 
be  clear  and  free  from  doubt,  is  well  settled. 
Hunter's  Appeal,  40  Pa.  St.  194.  But  where 
it  is  disputed,  and  the  creditor  has  a  right  to 
proceed  against  the  property  to  test  her  title, 
it  is  error  to  assume  jurisdiction  and  enjoin 
against  the  creditor's  execution,  and  thus  to 
withdraw  contested  facts  from  a  trial  by 
jury.  *It  is  only  when  the  creditor  is  clearly 
and  undeniably  proceeding  against  right  and 
justice  to  use  the  process  of  law  to  the  in- 
jury of  another  that  equity  intervenes  to 
stay  his  hand.'  Winch's  Appeal,  61  Pa.  St. 
424.  The  reason  why  the  creditor's  execution 
will  not  be  enjoined  except  in  a  clear  case,  is, 
that  to  do  so  would  in  effect  withdraw  from 
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the  consideration  of  a  jury  facts  which  prop- 
erly should  be  decided  by  them." 

(d)   Rule  in  Texas. 

In  Texas  there  are  several  cases  supporting 
the  rule  that  a  wife  can  maintain  an  action 
to  enjoin  the  sale  of  her  land  under  an  ex- 
ecution issued  against  her  husband  where  the 
title  of  the  wife  is  dependent  for  its  validity 
on  facts  not  appearing  on  the  record.  Texas 
Brewing  Co.  v.  Bisso,  50  Tex.  Civ.  App.  119, 
109  S.  W.  270;  MoUoy  v.  Brower,  171  S.  W. 
1079;  Stolte  V.  Karren,  101  S.  W.  600.  See 
also  Samuelson  v.  Bridges,  6  Tex.  Civ.  App. 
425,  25  S.  W.  636. 

In  Stolte  V.  Karren,  aupra,  the  court  in 
applying  this  rule  said:  "Appellant's  first 
assignment  complains  that  the  court  commit- 
ted error  in  its  judgment  denying  an  injunc- 
tion restraining  the  sale  of  the  Smith  tract 
claimed  by  appellant  Wilhemina  Stolte  as  her 
separate  property  and,  as  a  reason  why  it 
was  error,  recites  that  the  evidence  conclu- 
sively vested  the  legal  title  in  Wilhemina 
Stolte  on  the  19th  of  March,  -1915,  and  that 
defendants  were  attempting  to  sell  the  sepa- 
rate property  of  Wilhemina  Stolte  to  satisfy 
a  judgment  for  debt  rendered  in  May,  1916, 
ia  favor  of  M.  Karren,  one  of  the  appellees, 
against  Christian  Stolte;  that  appellant  Wil- 
hemina was  not  a  party  to  the  suit  which 
resulted  in  the  judgment  for  debt.  Under 
this  assignment  it  is  contended  by  appellees 
that  the  remedy  of  injunction  should  be  de- 
nied because  appellant  has  an  adequate  rem- 
edy at  law  which  precludes  the  equitable 
remedy.  This  contention  is  in  accord  with 
the  rules  prevailing  in  Texas  until  the  stat- 
ute (article  4643)  enlarged  the  remedy. 
This  article  of  the  statutes  was  construed  in 
the  case  of  Sumner  v.  Crawford,  91  Tex.  129, 
41  S.  W.  994,  in  accordance  with  the  views 
herein  expressed.  Allen  v.  Carpenter,  182  S. 
W.  430.  It  is  further  contended  by  appellees 
that  the  sale  by  virtue  of  the  execution 
to  satisfy  the  judgment  against  Christian 
Stolte  in  favor  of  M.  Karren  would  not  cast 
a  cloud  upon  appellant's  legal  title.  We  are 
of  the  opinion  that  it  would,  for  the  reason 
that  the  prevailing  title  after  the  sale  under 
the  execution  would  be  that  one  sustained  by 
extraneous  facts  not  apparent  upon  the  rec- 
ord of  either  chain  of  title.  Texas  Land,  etc. 
Co.  V.  Worsham,  5  Tex.  Civ.  App.  245,  23  S. 
W.  938.  For  instance,  appellant  Wilhemina 
Stolte's  deed  makes  a  prima  facie  case  in  her 
favor.  If,  under  article  3967,  R.  C.  S.  ap- 
pellee proves  that  he  was  a  creditor  of  the 
grantor  in  the  deed  prior  to  its  execution,  the 
prima  facie  case  of  the  grantee  would  fail 
unless  the  grantees  proved  that  the  grantor 
had  other  property  with  which  to  satisfy  the 
debt,  either  when  the  gift  conveyance  was 
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executed  or  when  the  execution  waa  levied. 
•  .  .  We  are  of  the  opinion  that  the  sale 
under  the  execution  might  cast  a  cloud  upon 
appellant's  title,  and  that  an  injunction  was 
an  appropriate  remedy." 

There  are  a  number  of  cases  supporting  the 
rule  that  where  the  wife  appears  from  the 
records  to  have  a  valid  legal  title  she  cannot 
enjoin  an  attempted  sale  of  her  property  for 
her  husband's  debt»  the  sale  not  being  a  cloud 
on  her  title.  Braden  v.  Gose,  57  Tex.  37; 
Spencer  ▼.  Bosenthall,  58  Tex.  4;  Purinton 
V.  Davis,  66  Tex.  455,  1  S.  W.  343;  Alexan- 
der V.  Baaner,  10  Tex.  Civ.  App.  Ill,  30  S. 
W.  563. 

"There  is,  however,  a  recognized  exception 
to  this  rule,  in  a  case  where  the  wife  applies 
for  an  injunction  to  restrain  the  sale  of  the 
homestead  upon  the  execution  against  the 
husband.  Baxter  v.  Dear,  24  Tex.  17." 
Spencer  v.  Rosenthall,  58  Tex.  4.  To  the 
same  effect  see  Samuelson  v.  Bridges,  6  Tex. 
Civ.  App.  425,  25  S.  W.  636. 

In  Stolte  V.  Karren,  191  S.  W.  600,  here- 
inbefore cited,  on  rehearing  the  court  in  con- 
struing a  statute  as  amended  in  1901  (art. 
4643)  held  that  the  old  rule  was  completely 
changed  and  that  the  density  of  the  cloud 
now  made  no  difference  to  the  right  to  an 
injunction. 

In  Roe  V.  Dailey,  1  Posey  Unrep.  Cas.  247, 
it  was  held  that  a  vendee  of  the  separate 
property  of  a  wife  could  maintain  a  suit  to 
enjoin  its  sale  on  execution  for  the  husband's 
debt. 

(e)  Rule  in  West  Virginia. 

In  Dunn  v.  Baxter,  80  W.  Va.  672,  5  S.  E 
214,  an  action  was  brought  by  a  married 
woman  to  enjoin  a  judgment  creditor  from 
selling  under  execution  a  shop  levied  on  as 
the  property  of  her  husband,  against  whom 
the  judgment  was  obtained.  It  was  held  that 
the  action  could  not  be  maintained.  The 
court  said:  "Neither  according  to  the  law 
nor  the  facts,  was  the  plaintiff  entitled  to 
any  relief.  If  the  shop  was  a  part  of  the 
realty  of  the  plaintiff,  as  alleged  in  the  bill, 
then  a  sale  of  it  could  not  affect  the  title 
of  the  plaintiff  in  any  manner.  It  could  not 
even  cast  a  cloud  upon  her  title,  because  a 
sale,  or  attempted  sale,  of  real  estate,  under 
an  execution  for  a  private  debt,  in  this  state, 
is  an  absolute  nullity,  and  would  confer  upon 
the  purchaser  no  right  or  title  whatever. 
There  is  no  allegation  in  the  bill  or  attempt 
to  show  that  the  defendant  is  seeking  or 
threatening  to  remove  the  ishop  from  the  lot 
of  the  plaintiff.  Without  such  an  allegation 
the  bill  is  clearlv .  demurrable,  and  should 
liave  been  dismissed  on  the  demurrer.  But 
if  the  bill  could  be  construed  to  be  a 
proceeding  to  restrain  the  sale  of  personal 
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property  for  the  debt  of  a  third  person,  it 
could  not  be  maintained." 

(f)  Successor  to  Title  of  Wife. 

In  Compton  v.  Sandford,  28  La.  Ann.  237, 
it  was  held  that  the  heirs  to  the  separate 
property  of  a  deceased  wife  could  maintain 
a  suit  to  enjoin  its  sale  under  an  execution 
issued  on  a  judgment  against  the  surviving 
husband.  To  the  same  effect  see  Hart  v. 
Connolly,  49  La.  Ann.  1587,  22  So.  809.  And 
see,  as  to  a  vendee  of  the  separate  property 
of  a  wife,  Roe  v.  Dailey,  1  Posey  Unrep. 
Cas.  (Tex.)  247,  cited  supra,  in  subdivision 
(d)  Rule  in  Testas, 

(g)  Title  in  Husband  or  Third  Person. 

In  Caldwell  v.  Lawler,  70  Ala.  293,  an  ac- 
tion was  brought  by  a  married  woman  re- 
straining an  execution  on  property  levied  on 
as  the  property  of  her  husband,  the  purchase 
price  of  which  slie  had  furnished,  the  legal 
title  being  in  a  third  person.  In  denying 
relief  the  court  said:  "It  is  not  every 
threatened  sale  of  lands,  under  judicial  proc- 
ess of  courts  of  law,  that  courts  of  equity 
will  intervene  to  arrest,  at  the  instance  of 
parties  having  only  an  equitable  title.  !More 
than  an  equitable  title  to  the  lands,  and  a 
meditated  sale  of  them  as  the  property  of 
another,  must  be  shown.  The  sale,  if  con- 
summated, must  be  capable  of  working  ac- 
tual, not  imaginary,  injury,  and  the  convey- 
ance following  it  must  cast  a  cloud  on  the 
title.  If  the  sale  is  not  of  injury — if  the 
conveyance,  when  executed,  will  not  embar- 
rass, or  throw  doubt  upon  the  title — there  is 
no  reason  for  equitable  intervention.  Kea  v. 
Longstreet,  54  Ala.  291.  The  prevention  of 
a  cloud  upon  the  title,  a  cloud  the  court 
would  remove,  if  the  sale  was  consummated 
and  a  conveyance  was  executed,  is  the  reason 
for  equitable  interference.  When  it  clearly 
appears,  that  if  the  sale  is  consummated,  and 
the  conveyance  executed,  no  injury  can  result 
from  it,  because  the  conveyance  cannot  be 
asserted  to  disturb  the  possession,  or  to  af- 
fect the  title  of  the  party  complaining,  having 
the  possession  and  an  equitable  title,  the 
court  would  be  idly  employed  in  intervening 
to  prevent  a  sale  of  itself  vain  and  nugatory. 
...  If  the  sale  under  the  execution  should 
be  consummated,  and  a  conveyance  executed 
to  the  purchaser,  it  is  impossible  that  in- 
jury to  the  appellee  could  result  from  it,  or 
that  her  title  could  be  affected  or  embar- 
rassed. It  would  be  of  no  more  force  than 
a  sale  and  conveyance  by  the  husband,  which 
would  not  pass  a  semblance  of  title,  and 
which  could  not  be  employed  to  disturb  her 
possession,  or  to  the  prejudice  of  her  title. 
Indeed,  it  would  be  of  less  apparent  force 
than  such  a  sale  and  conveyance.     The  hus- 


band has  not,  in  any  event,  and  never  had, 
any  title  or  interest  in  the  lands,  which 
could  be  levied  upon,  and  sold  under  execu- 
tion at  law.  If  he  had  the  title  of  the  ap- 
pellee, and  equity  in  the  lands,  it  could  not 
be  subjected  to  execution  at  law  by  levy  and 
sale.  The  statute  defines  and  limits  the  in- 
terests in  lands,  subject  to  levy  and  aale 
under  execution  at  law.  It  is  only  a  perfect 
equity,  the  defendant  having  paid  the  pur- 
chase money,  an  equity  of  redemption,  a  legal 
title,  or  a  vested  legal  interest  in  possession, 
reversion,  or  remainder,  whether  it  is  an  en- 
tire estate,  or  held  in  common  with  others, 
which  may  be  reached.  .  .  .  The  claim  ol 
title  to  the  lands  can  be  consulted  and  ex- 
amined without  tracing  title  to  the  husband 
or  to  the  appellee.  Whoever  deduced  title 
from  or  through  the  husband,  would  be  com- 
pelled to  rely  alone  on  tlie  fact  of  possession, 
as  indicating  title.  That  possession,  how- 
ever, according  to  the  averments  of  the  bill, 
was  merely  as  the  husband  and  trustee  of  the 
appellee,  and,  whenever  proved,  would  be  re- 
ferred to  her  title.  There  is  no  possible  event, 
according  to  the  averments  of  the  bill,  in 
which  the  appellee  can  be  actually  injured  by 
the  threatened  sale  of  the  lands  under  the 
execution  against  her  husband.  The  threat 
may  have  awakened  her  fears,  and  may  ren- 
der purchasers  from  her  suspicious,  if  a  sale 
of  the  lands  was  contemplated  by  herself  and 
husband.  The  fears  are  unreasonable,  as 
would  be  the  suspicions,  and  it  is  simply  im- 
practicable to  allay  them  by  the  interference 
of  courts.  If  now  allayed,  as  to  thia  par- 
ticular judgment  creditor  of  the  husband,  any 
other  judgment  creditor  could  awaken  them, 
and  provoke  like  litigation.  In  any  and  all 
of  the  aspects  of  the  case,  a.  forced  sale  of 
the  title  of  the  husband  (not  the  title  of  the 
appellee ) ,  he  never  having  had  title,  or  color 
or  claim  of  title,  legal  or  equitable,  and  never 
Iiaving  been  connected  with  the  title,  mediate- 
ly  or  immediately,  tlie  appellee  not  claimin«^ 
through  him,  nor  do  the  persons  from  and 
through  whom  she  claims,  is  threatened. 
No  title  derived  from  such  a  sale  would.be 
of  any  force  against  the  appellee — it  would 
never  be  of  avail,  prima  facie,  or  otherwise, 
without  leaving  her  title  and  possession  en- 
tirely out  of  view.  The  threatened  sale,  ac- 
cording to  the  averments  of  the  bill,  is 
wrongful,  vain,  and  capable  of  working  in- 
jury to  him  who  may  be  idle  enough  to  be» 
come  the  purchaser  under  it.  It  is  not  of 
any  real  injury  to  the  appellee.  Bea  v.  Long- 
street,  supra.  A  case  for  equitable  inter- 
ference is  not  therefore  shown.'* 

See  also  Xeeley  v.  Independence  Bank,  114 
Mo.  App.  467,  89  S.  W.  907,  wherein  the 
facts  were  stated  by  the  court  as  follows: 
''This  is  a  proceeding  to  restrain  defendant 
bank  and  the  sheriff  of  the  county  from  sell- 
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ing  under  execution  certain  real  property 
situated  in  Blue  Springs,  Missouri.  The 
facts  are  that,  on  August  13,  1902,  one  John 
E.  Barnes  conveyed  by  general  warranty  deed 
the  property  in  controversy  to  John  Neeley, 
the  husband  of  plaintiff.  The  consideration 
for  the  property  %va8  $500,  of  which  about 
$200  was  paid  in  cash  and  a  note  was  given 
for  the  residue  which  included  also  a  debt  of 
$28.75  which  Neeley  owed  Barnes,  making 
the  total  amount  of  the  same  $328.75,  which 
note  was  signed  by  plaintifT  and  her  said 
luisband.  A  deed  of  trust  on  the  property 
was  executed  by  the  husband  and  wife  as 
security  for  the  payment  of  the  note.  The 
property  was  purchased  at  the  suggestion  of 
plaintiff's  grandfather,  Lewis  Gore,  and  the 
cash  payment  was  made  by  the  sale  of  a 
horse  for  $140,  the  property  of  plaintiff,  and 
money  furnished  by  said  Gore,  but  the  deed, 
it  is  alleged,  was  made  to  the  husband,  John 
Neelev,  bv  inadvertence  6f  the  scrivener. 
When  the  note  became  due,  neither  plaintiff 
nor  her  husband  had  any  means  with  which 
to  pay  it.  Liewis  Gore  paid  the  note  and  had 
the  deed  of  trust  entered  satisfied  on  the 
records.  Subsequently,  on  the  10th  day  of 
July,  1903,  the  plaintiff  and  her  husband  con- 
veyed the  property  to  Lewis  Gore,  who  on 
the  next  day  conveyed  it  to  plaintiff.  On  the 
18th  of  May,  1903,  4he  defendant  bank  ob- 
tained a  judgment  before  a  justice  of  the 
peace  against  said  John  Neeley  for-  the  sum 
of  $135;  and  on  Jime  26,  next  thereafter, 
filed  a  transcript  thereof  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county;  and 
thereafter  sued  out  execution  thereon,  return- 
able to  the  December  term  of  the  circuit 
court.  On  October  12,  following,  the  defend- 
ant sheriff  levied  said  execution  on  the  prop- 
erty in  question  as  the  property  of  said  John 
Keeley  and  had  advertised  the  same  for  sale 
when  he  was  restrained  by  these  proceedings." 
Holding  that  relief  should  have  been  granted, 
the  court  said:  "We  can  scarcely  conceive 
of  a  case  where  the  equities  appeal  stronger 
than  that  of  plaintiff  to  the  conscience  of 
the  chancellor.  Every  dollar  invested  in  the 
property  was  the  result  of  gifts  upon  the  part 
of  the  grandfather  to  provide  for  the  plain- 
tiff a  home;  and  his  beneficent  intention 
ought  not  to  be  defeated  upon  the  technical 
ground  that  the  title  to  the  property,  through 
inadvertence  or  ignorance,  was  originally 
vested  in  the  husband.  The  defendant  bank 
has  no  equities  against  plaintiffs  claim.  It 
was  not  shown  that  it  gave  Neeley  credit 
upon  the  faith  that  he  was  the  owner  of  the 
property,  and  no  such  reason  is  urged  to  sus- 
tain the  finding  of  the  court.  Although  it 
was  not  shown  when  the  debt  of  the  defend- 
ant bank  was  incurred,  it  is  presumed  that 
it  was  prior  to  the  time  when  said  Neeley 
received  the  title  to  the  property,  otherwise 
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it  would  not  be  subject  to  its  execution, 
as  it  would  be  in  that  case  a  homestead.  It 
is,  however,  contended  that  plaintiff  was  not 
entitled  to  the  remedy  sought  by  injunction. 
.  .  .  And  it  is  no  defense  to  the  injunction 
proceedings  that  defendant  was  unaware  of 
plaintiff's  equities  at  the  time  he  obtained 
judgment  against  plaintiff's  husband.  And 
injunction  is  the  proper  remedy,  as  a  pur- 
chaser at  the  execution  sale  would  acquire 
title  unless  notified  of  plaintiff's  equities. 
[Parks  V.  People's  Bank,  97  Mo.  130.]  Be- 
sides, a  sale  under  defendant's  execution 
would  cast  a  cloud  upon  the  plaintiff's  title, 
which  is  a  sufficient  ground  to  authorize  the 
remedy  by  injunction." 

See  also  supra,  subdivision  (b)  RtUeinyeto 
Jersey. 

As  to  the  estoppel  of  a  wiie  who  permits 
her  husband  to  retain  the  record  title  to  her 
realty  to  deny  such  title  as  against  one  ex- 
tending credit  to  the  husband,  see  the  note  to 
Goldberg  v.  Parker,  Ann.  Gas.  1914C  1059. 

(2)  On  Execution  against  Wife. 

In  Scott  V.  House,  93  Neb.  325,  140  N.  W. 
631,  it  appeared  that  a  judgment  was  ob- 
tained against  a  married  woman  and  an  ex- 
ecution issued  thereon  and  levied  on  her  land. 
In  a  suit  brought  by  her  to  enjoin  a  sale 
under  the  execution  it  was  stipulated  **that 
the  basis  of  the  claim  for  which  the  judg- 
ment complained  of  was  rendered  for  neces- 
saries furnished  by  the  defendant  John  R. 
House  to  the  plaintiff  and  her  husband,"  and 
that  the  ''judgment  obtained  .  .  .  against 
the  said  Ida  C.  Scott  was  obtained  without 
having  first  obtained  a  judgment  against  her 
husband,  Frank  Scott,  for  necessaries."  Hold- 
ing that  she  was  entitled  to  an  injunction 
the  court  said:  "Section  1,  ch.  63,  Comp. 
St.  1911,  provides  that  all  the  property  of  a 
married  woman  of  every  kind  and  nature 
'shall  remain  her  sole  and  separate  prop- 
erty, notwithstanding  her  marriage,  and  shall 
not  be  subject  to  the  disposal  of  her  husband, 
or  liable  for  his  debts;  provided  that  all 
property  of  a  married  woman  not  exempt  by 
law  from  sale  on  execution  or  attachment 
shall  be  liable  for  the  payment  of  all  debts 
contracted  for  necessaries  furnished  the  fam- 
ily of  said  married  woman  after  execution 
against  the  husband  for  such  indebtedness 
has  been  returned  unsatisfied  for  want  of 
goods  and  chattels,  lands,  and  tenements 
whereon  to  levy  and  make  the  same.  .  .  . 
By  this  section  of  the  statute  it  is  a  condi- 
tion precedent  to  a  sale  6t  the  property  of 
a  wife  for  her  husband's  debt  that  the  ex- 
ecution against  the  husband  has  been  issued 
and  returned  unsatisfied.  The  statute  is  ex- 
plicit that  the  property  of  the  wife  is  not 
subject  to  sale  until  this  essential  fact  has 
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been  established.  We  are  all  of  the  opinion 
that,  under  a  judgment  which  fails  to  show 
that  it  was  rendered  for  necessaries,  the 
shield  of  the  statute  may  be  raised  at  any 
time  before  a  sale  of  the  wife's  property,  and 
a  majority  believe  this  fact  may  be  shown 
even  under  judgments  which  recite  they  are 
rendered  for  necessaries.  Since  this  condi- 
tion precedent  to  any  liability  upon  the  part 
of  the  plaintiff's  property  is  shown  not  to 
exist,  the  plaintiff  is  entitled  to  an  injunction 
restraining  the  levy  and  sale." 

e.  Sale  of  Community  Property  on  Judgment 
\  against  Wife, 

In  Winkie  v.  Conatser  (Tex.)  171  S.  W, 
1017,  the  facts  were  stated  by  the  court  as 
follows:  "Appellee,  Conatser,  filed  this  suit 
in  the  district  court  of  Hemphill  county,  seek- 
ing to  restrain  C.  H.  Tipps,  the  sheriff  of  said 
county,  from  selling  certain  real  estate,  which 
had  been  levied  upon  by  virtue  of  an  execu- 
tion issued  out  of  the  district  court  of  Hemp- 
hill county  upon  a  certain  judgment  on  the 
6th  day  of  September,  1913,  against  Mrs. 
Mary  A.  Conatser,  wife  of  the  plaintiff,  and 
in  favor  of  the  appellant,  Winkie.  The  judg- 
ment upon  which  this  execution  was  issued 
was  based  upon  a  judgment  recovered  in  Jan- 
nary,  1913,  by  H.  J.  Winkie  against  Mrs. 
Conatser,  in  Stanislaus  county,  Cal.  The 
California  judgment  was  recovered  by  Winkie 
for  certain  commissions  alleged  to  be  due  him 
as  a  real  estate  broker  in  the  exchange  of 
certain  property  situated  in  California,  and 
belonging  to  Mrs.  Conatser.  Appellee  was 
made  a  party  defendant  pro  forma,  but  nei- 
ther of  the  judgments  were  rendered  against 
him  personally.  From  a  judgment  perpetu- 
ating the  injunction  this  appeal  is  prosecuted." 
Affirming  the  injunction  the  court  said:  "It 
is  said  in  Texas  Land,  etc.  Co.  v.  Worsham, 
5  Tex.  Civ.  App.  245,  23  S.  W.  938,  that  if 
a  judgment  is  on  its  face  valid  and  is  a  sub- 
sisting lien  on  lands  requiring  extrinsic  and 
parol  evidence  to  defeat  it,  equity  will  enjoin 
execution  thereunder  and  order  its  cancella- 
tion as  a  cloud  on  the  title.  This  seems  to 
be  the  rule  announced  by  the  great  weight 
of  authority.  Under  article  4624,  Vernon's 
Sayles'  Civil  Statutes,  neither  the  separate 
property  of  the  husband  nor  the  community 
property,  other  than  the  personal  earnings  of 
the  wife,  and  the  income,  rents,  and  revenues 
from  her  separate  property  shall  be  subject 
to  the  payment  of  debts  contracted  by  her, 
except  those  contracted  for  necessaries  fur- 
nished her  or  h^r  children.  Neither  the 
California  judgment  nor  the  judgment  ren- 
dered in  Hemphill  county,  upon  which  this 
execution  was  issued,  shows  the  nature  of 
the  original  debt  upon  which  suit  was  insti- 
tuted against  Mrs.  Conatser.    Parol  evidence 


is  therefore  necessary  to  establish  the  fact 
that  she  w^as  not  sued  for  necessaries  fur- 
nished her  or  her  children  and  that  the  prop- 
erty was  not  purchased  with  her  separate 
earnings,  thus  bringing  it  within  the  rule 
announced  in  Texas  Land,  #etc.  Co.  v.  Wor- 
sham, supra.  The  land  upon  which  the  ex- 
ecution had  been  levied  was  conveyed  to 
appellee,  and  was  prima  facie  community 
property.  The  trial  court  did  not  err  in 
holding  that  the  debt  due  from  Mrs.  Conatser 
to  appellant  as  commissions  for  the  exchange 
of  her  separate  property  in  California  could 
not  be  classed  as  a  debt  for  'necessaries'  with- 
in the  meaning  of  the  statute." 

f.  Skle  of  Property  Held  by  Entireties. 

One  tenant  of  property  held  by  entireties 
can  maintain  a  suit  to  enjoin  an  executicm 
sale  of  the  property  to  satisfy  the  debts  of 
the  cotenants.  Bishop  v.  Moorman,  98  Ind. 
1,  49  Am.  Rep.  731;  Ft.  Wayne  First  Nat. 
Bank  v.  Savin,  47  Ind.  App.  266,  94  N.  £. 
347;  Harris  v.  Carolina  Distributing  Co.  re- 
ported in  full,  post,  this  volume,  at  page 
329.  And  the  suit  can  also  be  maintained 
by  both  tenants.  Hulett  v.  Inlow,  57  Ind. 
412,  26  Am.  Rep.  64;  Sedgwick  v.  Tucker,  90 
Ind.  271. 

In  Davis  v.  Clark,  26  Ind.  424,  89  Am.  Dec. 
471,  it  was  held  that  a  purchaser  from  a  hus- 
band and  wife  of  land  seized  bv  them  in  en- 
tireties  could  maintain  an  action  to  enjoin 
a  sale  of  the  land  under  an  execution  issued 
against  the  husband. 

But  in  Frey  v.  McGaw,  127  Md.  23,  95  Atl, 
960,  L.R.A.1916D  113,  wherein  it  appeared 
that  a  judgment  was  obtained  against  a  hus- 
band and  wife,  an  execution  was  issued  on  the 
judgment  levied  on  property  which  had  been 
held  by  the  husband  and  wife  as  tenant*  by 
entireties.  It  was  held  that  the  husband 
could  not  maintain  a  suit  to  enjoin  a  sale  of 
the  property  under  the  execution. 

g.  Sale  of  Property  of  Oraniee, 

In  White  t.  Herrick  Piano  Co.  176  Mich. 
616,  142  N.  W.  1057,  a  suit  was  brought  by 
a  grantor  to  set  aside  conveyances  made  by 
him  and  to  enjoin  a  sale  of  the  property  con- 
veyed under  an  execution  issued  against  the 
grantees.  As  a  ground  for  relief  it  was  al- 
leged that  the  transfers  of  the  property  were 
fraudulently  procured.  Holding  that  relief 
was  improperly  granted  the  court  said: 
"No  question  is  raised  in  the  record  as  to 
the  validity  of  the  judgment  in  its  favor 
against  defendant  Cora  Diefenbacker,  upon 
which  the  execution  issued.  An  examination 
of  the  entire  record  does  not  show  evidence 
of  notice  of  any  defect  in  the  title  to  the 
interest  which  Cora  Diefenbacker  had  in  the 
property  in  question  brought  home  to  the  de- 
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fendAnt  Herrick  Piano  Company  or  to  any 
other  person.  This  record  shows  at  the  time 
of  the  levy  of  the  execution  at  least  an  un* 
divided  one-fourth  interest  in  her.  From  the 
time  of  the  execution  and  record  of  the  deed 
from  Mrs.  Barry,  in  July,  1906,  until  this 
suit  was  instituted  on  March  3,  1908,  the 
record  title  of  an  interest  in  the  premises  in 
question  stood  in  Cora  Diefenbacker.  There 
is  no  testimony  in  the  case  tending  to  show 
want  of  good  faith  on  the  part  of  the  de- 
fendant Herrick  Piano  Company  or  to  show 
any  irregularity  in  its  proceedings  taken  un- 
der its  execution  levy  to  sell  -its  debtor's  in- 
terest in  this  real  estate.  The  injunction  was 
improvidently  issued,  and  the  determination 
of  the  court,  as  far  as  this  appealing  defend- 
ant is  concerned,  was  erroneous." 

But  in  Broussard  v.  LeBlanc,  44  La.  Ann. 
880,  11  So.  460,  a  married  woman  claiming 
the  ownership  of  property  seized  xmder  an 
execution  brought  an  action  to  enjoin  its 
sale.  Her  petition  alleged  in  substance  "that 
her  husband,  Demosthenes  Nunez,  unduly  in- 
fluenced her  to  sign  a  pretended  act  of  sale 
purporting  to  convey  said  property  to  Joseph 
S.  Nunez;  whereas,  it  was  in  fact  only  in- 
tended to  be  a  security  for  the  debt  of  her. 
husband  to  the  said  ostensible  vendee,  she 
never  having  received  any  part  of  the  consid- 
eration named  therefor  in  the  deed  of  sale. 
She  further  avers  that  said  pretended  sale  is 
simulated,  fraudulent  and  void,  and  conferred 
no  title  upon  the  vendee,  and  that,  as  a 
security  for  the  payment  of  the  indebtedness 
of  her  husband,  same  was  made  in  direct  vio- 
lation of  a  prohibitory  law,  and  consequently 
the  act  was,  and  is,  an  absolute  nullity, 
either  as  a  sale,  ple<}ge  or  mortgage.''  Hold- 
ing that  relief  was  properly  granted  the 
court  said:  ''The  evidence  clearly  estab- 
lishes plaintiff's  demand.  She  acquired  title 
as  to  property  under  an  execution  sale 
against  her  husband  and  thereunder  went  into 
actual  possession  thereof  as  her  paraphernal 
property.  In  1879  she  executed  an  act  which 
is,  in  terms,  a  sale  of  said  property  to  J.  S. 
Xnnez,  for  the  expressed  consideration  of 
$2,000  in  cash,  less  a  note  for  $833.97,  with 
interest  accumulations  aggregating  altogether 
$1)123.23;  but  the  proof  shows  that,  in  point 
of  fact,  no  consideration  was  paid  to  the 
plaintiff,  as  vendor,  in  cash  or  note;  and  tliat 
the  real  purpose  and  object  that  was  intended 
to  he  accomplished  by  the  transaction  was 
the  security  of  the  note  of  Demosthenes  Nu- 
nez, plaintiffs  husband,  for  the  amount  stated 
in  favor  of  the  vendee.  The  proof  shows 
further  that,  notwithstanding  the  recital  of 
the  act  to  the  contrary,  no  note  was  executed 
by  Joseph  S.  Nunez  in  favor  of  the  plaintiff ; 
and  in  fact  he  continued  to  retain  possession 
of  the  note  he  held  against  Demosthenes  . 
Xnnez.    The  proof  discloses  further  tbat  sub- 
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sequent  to  the  execution  and  registry  of  said 
pretended  act  of  sale  the  plaintiff  retained 
the  actual  occupancy  and  possession  of  the 
property  for  many  years:  and  that  Joseph 
S.  Nunez  'never  took  possession'  of  it  under 
his  deed.  Under  this  state  of  facts  the  plain- 
tiff is  clearly  entitled  to  have  the  judgment 
in  her  favor  affirmed.  It  is  quite  true,  as  a 
matter  of  equity — ^and  this  court  has  repeat- 
edly maintained  the  principle — that,  in  case 
a  party  in  possession  imder  a  recorded  title 
executes  a  special  mortgage  thereon  in  favor 
of  a  third  and  innocent  mortgagee,  who  ad- 
vances money  upon  it,  he  nor  his  vendor  can 
successfully  attack  and  defeat  it,  on  making 
proof  of  secret  equities  and  latent  ambiguities 
in  the  title;  but  we  are  not  aware  of  this 
principle  of  equity  having  been  extended  so 
as  to  embrace  a  judicial  mortgagee  whose 
rights  arise  by  simple  operation  of  law ;  much 
less  to  an  ordinary  seizing  creditor.  But,  in 
any  event,  this  principle  is  without  applica- 
tion when  the  mortgagor  is  out  of  possession 
of  the  property  mortgaged,  as  in  this  case. 
Hunter  V.  Buckner,  29  La.  Ann.  604.  This 
is  the  view  entertained  on  this  question  by 
our  learned  brother  of  the  lower  court,  with 
whom  we  quite  agree;  and  we  likewise,  agree 
with  him  with  reference  to  the  question  of 
plaintiff's  being  estopped  by  her  deed.  As 
he  very  justly  observes,  there  is  in  the  record 
neither  allegation  or  proof  of  the  defendants 
or  the  subrogor,  the  state,  having  been  there- 
by influenced  to  change  their  situation  in 
reference  to  Joseph  S.  Nunez  on  its  account." 
In  Royal  v.  Aultman,  etc.  Co.  116  Ind. 
424,  19  N.  E.  202,  2  L.R.A.  526,  the  facts 
were  stated  by  the  court  as  follows:  "This 
was  an  action  by  Rebecca  Royal  against  the 
Aultman  4t  Taylor  Company,  of  the  state  of 
Ohio,  and  Perry  Glascock,  sheriff  of  Fountain 
county,  to  enjoin  the  defendants  from  selling 
certain  real  estate  alleged  to  belong  to  the 
plaintiff.  It  appears  from  complaint  that, 
on  the  11th  day  of  November,  1881,  the  plain- 
tiff was  the  owner  of  a  tract  of  land  in 
Fountain  county,  and  that  she  conveyed  it  by 
warranty  deed  to  George  W.  Hyatt  on  the 
date  above  mentioned,  subject  to  certain  con- 
ditions, which  are  recited  in  the  deed.  The 
conditions  were,  in  effect,  that  Hyatt 
sliould  pay  to  the  grantor  the  sum  of  $50 
on  the  Ist  day  of  March  of  each  year,  for 
and  during  the  term  of  her  natural  life.  It 
was  further  stipulated  that  in  case  Hyatt 
thereafter  failed  for  the  period  of  three  con- 
secutive years  to  pay  the  sum  of  $50  an- 
nually, then  the  grantor  might  revoke  the 
conveyance  by  repaying  the  amount  thereto- 
fore paid,  and  by  executing  and  placing  upon 
record  in  the  recorder's  office  of  Fountain 
county  a  written  declaration  revoking  the 
deed.  It  was  further  recited  in  the  deed  that, 
upon  the  making  and  recording  of  such  dec- 
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laration,  and  the  repayment  of  the  money 
paid,  the  conveyance  was  to  become  null  and 
void,"  and  the  title  was  to  revert  to  the  grant- 
or. It  is  averred  that  while  Hyatt  so  held 
the  title,  the  Aultman  &  Taylor  Company 
recovered  a  judgment  against  him,  upon 
which  an  execution  had  been  issued  and 
placed  in  the  hands  of  Glascock,  as  sheriff  of 
Fountain  county.  It  was  also  averred  that 
the  sheriff  had  levied  upon  and  advertised 
t!ie  land  conveyed  to  Hyatt  by  the  plaintiff, 
upon  the  conditions  above  mentioned,  for  sale, 
and  that  the  sale  was  ffxed  for  the  4th  day  of 
April,  1855.  The  complaint  charged  that 
Hyatt  had  wholly  failed  to  make  any  pay- 
ments as  required  by  the  terms  of  the  deed, 
and  that  the  plaintiff  had  demanded  of  him, 
*more  than  once  a  year  each  year  after  the 
date  of  said  deed,*  that  he  may  make  pay- 
ment of  the  money  due  her  on  account  of  the 
provisions  written  in  the  deed.  It  is  averred 
further  that  the  plaintiff  on  the  16th  day  of 
March,  1885,  executed  and  placed  upon  record 
a  written  revocation  of  the  deed  to  Hyatt, 
agreeable  to  the  stipulations  therein  written." 
Holding  the  complaint  stated  a  case  for  the 
granting  of  relief  the  court  said :  **The  estate 
of  the  grantee  was  dependent  upon  the  con- 
dition that  he  pay  a  certain  sum  on  a  fixed 
date  each  year,  and  it  was  stipulated  that  in 
the  event  of  failure  for  three  consocutive 
years,  the  conveyance  might  be  revoked,  and 
the  estate  revested  in  the  grantor  in  a  spec- 
ified manner.  This  agreement  was  neither 
unreasonable  nor  opposed  to  public  policy, 
nor  was  it  repugnant  to  the  estate  created. 
The  parties  had,  therefore,  the  right  to  make 
it.  It  was  written  in  the  deed,  which  was 
presumably  in  the  grantee's  possession.  It 
was  not  necessary,  therefore,  that  there 
should  have  been  notice  or  a  demand  for  pay- 
ment, in  order  to  apprise  the  grantee  of  the 
thing  to  be  done,  or  of  the  time  when  it  was 
to  be  done.  If  there  was  a  waiver  of  per- 
formance, by  express  agreement,  or  if  the 
plaintiff  is  in  any  way  estopped  to  avail  her- 
self of  the  forfeiture,  the  facta  must  be  made 
to  appear  by  answer.  Tlie  judgment  of  the 
Aultman  &  Taylor  Company  was  a  general 
lien  on  the  actual  interest  in  the  real  estate 
in  question.  It  cannot  stand  in  the  way  of 
the  enforcement  of  whatever  rights  the  plain- 
tiff may  have  had  as  against  her  grantee. 
The  complaint  stated  facts  sufTicient  to  entitle 
the  plaintiff  to  relief." 

It  has  been  held  that  the  interest  of  a 
grantor  as  a  warrantor  of  title  is  suflicient 
to  entitle  him  to  maintain  an  action  to  en- 
join a  wrongful  sale  of  the  land  conveyed  by 
him,  where  the  sale  would  cloud  the  title  of 
his  vendee.  McCulloch  t.  Hollingsworth,  27 
Ind.  115;  S.  K.  McCall  Co.  v.  Page  (Tex.) 
155  S.  W.  655;  San  Bernardo  Townsite  Co.  v. 
Hocker    (Tex.)    176  8.  W.  644;   Huggins  ▼. 


White,  7  Tex.  Civ.  App.  563,  27  8.  W.  1066. 
In  the  case  last  cited  it  was  held  tliat  a 
warrantor  of  the  title  to  land  could  main- 
tain a  suit  to  enjoin  its  sale  under  a  judg- 
ment which  had  been  paid.  The  court  said: 
"Wliile  it  appears  that  the  plaintiff  had  con- 
veyed the  land  to  divers  purchasers,  it  fur- 
ther appears  that  he  was  a  warrantor  by 
covenants  expressed  in  the  deed;  and  this 
fact,  we  think,  would  give  him  such  an  in- 
terest in  the  land  as  to  justify  his  maintain- 
ing a  petition  in  injunction.  It  appears  from 
the  allegations,  we  think,  that,  if  the  land 
should  be  sold  under  execution,  and  a  sheriff's 
deed  should  be  made  and  recorded,  his  right 
would  be  injuriously  affected.  A  warrantor 
can  enjoin  a  sale  under  a  judgment  which  has 
been  paid.  High  on  Injunc.  see.  247.  As 
the  facts  existed  in  parol  which  showed^ the 
payment  of  this  judgment,  ais  did  alao  those 
which  showed  that  the  abstract  of  the  judg- 
ment, and  the  lien  thereby  apparently  creat- 
ed, should  be  subordinate  to  the  plaintiff's 
claim,  because  of  the  fact  that  the  deed  sub- 
sequently executed  to  him  was  in  payment 
of  a  partnership  debt  secured  by  a  mortgage 
antedating  the  apparent  judgment  lien,  we 
further  conclude  that  the  enforcement  of  the 
execution,  and  the  sherifTs  deed  following  it, 
would  have  beclouded  the  title  of  the  plain- 
tiff's vendees.  The  allegations  showing  this 
effect,  therefore,  entitled  the  plaintiff  to  an 
injunction.  Roe  v.  Dailey,  1  Posey  Unrep. 
Cas.  247.  This  land  was  taken  by  the  plain- 
tiff from  Barefoot  &  Bryan  in  payment  of  the 
partnership  debt  due  to  him:  and  had  the 
defendant's  purported  judgment  constituted 
a  valid  claim  against  Bryant,  the  appellant 
would  not  have  been  entitled  to  assert  this 
claim  until  the  plaintiff's  demand  had  been 
satisfied;  and  as  the  evidence  shows  that 
the  fair  value  of  the  land  was  not  sufficient 
to  satisfy  the  demand  of  the  plaintiff  it  would 
appear  that  the  defendant  Huggins  would 
have  had  no  interest  in  the  property.  As  all 
these  facts  existed  dehors  the  record,  we 
think  that  the  right  to  the  injunction  prop- 
erly obtained  in  this  case." 

But  in  other  cases  it  is  held  that  a  war- 
rantor of  a  title  to  land  cannot  enjoin  its 
wrongful  sale  under  an  execution.  Small  v. 
Somerville,  58  la.  362,  12  N.  W.  315:  Kelly 
▼.  Wiseman,  14  La.  Ann.  661;  Howard  v. 
Walsh,  28  La.  Ann.  847.  Compare  Bach  v. 
Goodrich,  9  Rob.   (La.)   391. 

In  Small  v.  Somerville,  supra,  the  petition 
alleged  in  substance:  "That  in  1879  the  plain- 
tiff was  the  owner  of  certain  real  estate  which 
he,  for  a  valuable  consideration,  conveyed  to 
one  Snyder,  and  that  he  covenanted  to  war- 
rant and  defend  the  title  to  Snyder  against 
^11  persons  except  a  certain  mortgage.  That 
Snyder  was  placed  in  possession  of  the  real 
estate  and  he  is  'still  in  truth  and  in  fact  tlie 
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bona  fide  owner  in  fee  simple  thereof,  and  is 
still  in  the  actual  occupancy  thereof,  and 
holding,  using,  and  occupying  the  same  as 
bis  own.'  That  afterward  the  defendant, 
Somerville,  recovered  a  judgment  againflt 
the  plaintiff  and  has  caused  an  execution  to 
be  issued  thereon,  which  she  placed  in  the 
hands  of  her  eodefendant  as  sheriff,  who 
under  directions  has  levied  on  real  estate^ 
and  has  advertised  the  same  for  sale  to  sat- 
isfy said  execution.  •  .  .  The  relief  asked 
is,  that  defendants  be  'enjoined  and  restrained 
from  selling  or  attempting  to  sell  any  part 
of  said  real  estate  ...  to  satisfy  said 
execution-  .  .  .  and  on  the  final  hearing 
he  prays  that  said  injunction  he  made  per- 
petual, and  prays  for  such  other  relief  in  the 
premises  as  to  equity  belongs  and  his  cause 
requires.'"  Denying  relief  the  court  said: 
"Ihe  only  ground  upon  which  the  right  to 
the  injunction  is  predicated  is  the  liability 
of  the  plaintiff  on  his  warranty.  But  it 
appears  the  judgment  was  recovered  after  the 
conveyance  to  Snyder,  It  is  clear,  therefore, 
a  sale  of  Snyder's  property  on  a  judgment 
against  the  plaintiff,  which  was  not  in  ex- 
istence when  the  conveyance  was  made,  would 
not  constitute  a  breach  of  the  covenants  in 
the  conveyance.  The  plaintiff,  therefore,  had 
no  such  interest  in  the  property  that  a  court 
of  equity  can  be  called  on  to  protect.  Coun- 
sel for  the  plaintiff  strenuously  insist  the 
decree  pleaded  is  absolutely  void,  because  the 
plaintiff  was  not  made  a  party  to  the  action  * 
in  which  it  was' rendered.  We  deem  it  un- 
necessary to  enter  upon  a  discussion  of  this 
question.  For  conceding  it  to  be  bo,  we  do 
not  think  the  plaintiff  has  such  an  interest 
in  the  subject-matter  of  this  action  as  re- 
quires the  aid  of  a  court  of  equity  to  protect 
it." 

In  Howard  v.  Walsh,  28  La.  Ann.  847,  in 
denying  the  application  of  the  plaintiff  for 
an  injunction  against  an  execution  sale  of 
land  the  court  said:  "That  part  of  the  land 
seized  belongs  to  third  parties  to  whom  he 
is  bound  in  warranty  as  the  vendor  thereof. 
This  is  a  matter  which  concerns  the  owners 
of  the  property  and  not  the  defendant  in  ex- 
ecution." f 

IV.  Injunction  against  Sale  of  Pergonal 

Property. 

1.  Majority  Rule. 

In  most  jurisdictions  the  rule  obtains  that 
an  action  cannot  be  maintained  to  restrain 
an  illegal  execution  sale  of  personal  property 
in  the  absence  of  some  peculiar  equitable 
ground;  the  remedy  at  law  for  trespass  for 
the  wrongful  taking  of  the  goods,  or  an  ac- 
tion or  proceeding  for  the  recovery  of  the 
pioperty,  being  considered  adequate  ordina- 
rily. 
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England. — Jackson  y.  Stanhope,  10  Jur. 
676. 

United  States. — ^La  Mothe  v.  Fink,  8  Biss. 
403,  9  Kep.  168,  12  Chicago  Leg.  N.  152,  14 
Fed.  Cas.  No.  8,032;  Van  Xorden  v.  Morton, 
90  U.  S.  378,  25  U.  S.   (L.  ed.)   453. 

ilrA;an«a«.— Stillwell  v.  Oliver,  35  Ark.  184, 
distinguishing  Sanders  v.  Sanders,  20  Ark. 
610;  Jacks  V.  Bigham,  36  Ark.  481. 

California,— UoTe  v.  Ord,  15  Cal.  204; 
Domec  v.  Stearns,  30  Cal.  114. 

Connecticut. — Johnson  v.  Connecticut 
Bank,  21  Conn.  148. 

Florida. — Bryan  v.  Long,  14  Fla.  366 ;  Dav- 
idson V.  Floyd,  15  Fla.  667 ;  Phillips  v.  Crich- 
ton,  17  Fla.  600;  Florida  Packing,  etc.  Co. 
V.  Carney,  40  Fla.  293,  38  So.  602,  111  Am. 
St.  Rep.  95;  Garcia  v.  Pardo,  63  Fla.  429, 
57  So.  974;  Guerra  v.  Nistal,  66  Fla.  579, 
64  So.  236. 

Ill^ois. — Greenberg  v.  Holmes,  100  111. 
App.  186;  Hanson  v.  Ralston,  168  HI.  App. 
163;  Wende  v.  Zimmer,  189  111.  App.  490. 

Indiana. — Henderson  v.  Bates,  3  Blackf. 
460;  Allen  v.  Winstandly,  135  Ind.  105,  34 
N.  E.  699. 

Iowa. — See  Fisher  v.  Moore,  19  la.  84. 

Kentucky. — Young  v.  Young,  9  B.  Mon.  66; 
Boyce  v.  Waller,  9  Dana  478:  Fawcet  v. 
Pendleton,  5  Litt.  136;  Watkins  v.  Logrtn,  3 
T.  B.  Mon.  20;  Bouldin  v.  Alexander,  7  T.  B. 
Mon.  424 ;  Hamlett  v.  Buckner,  6  Ky.  L.  Rep. 
(abstract)  741. 

Michigan. — City  Bank,  etc.  Co.  v.  Hurd, 
179  Mich.  454,  146  N.  W.  299. 

Mississippi. — Sevier  v.  Ross,  Freeni.  Ch. 
519;  Beatty  v.  Smith,  2  Smedes  &  M.  567. 

Missouri. — Stockton  v.  Ransom,  60  Mo. 
535;    Bailey  v.  Wade,  24  ^fo.   App.  186. 

'New  York. — Drewson  v.  American  Surety 
Co.  22  Wkly.  Dig.  562. 

North  Carolina. — Baxter  v.  Baxter,  77  N. 
C.  118. 

Oklahoma. — Payne  v.  Ramsey,  30  Okla. 
356,  120  Pac.  595. 

Virginia. — Miller  v.  Crews,  2  Leigh  576. 
Compare  Wilson  v.  Butler,  3  ^Munf.  559. 

West  Virginia. — Baker  v^  Rineliard,  11  W. 
Va.  238;  Rollins  v.  Hess,  27  W.  Va.  570; 
Dunn  V.  Baxter,  30  W.  Va.  672,  5  S.  E.  214; 
Zanhizer  v.  Hefner,  47  W.  Va.  418,  35  S.  E. 
4.  Compare  McFarland  v.  Dilly,  5  W.  Va. 
135. 

Thus  in  La  Mothe  v.  Fink,  8  Biss.  493,  9 
Rep.  ]  68,  12  Chicago  Leg.  N.  152,  14  Fed.  Cas. 
No.  8,032,  the  oourt  said:  "Accepting  the 
allegations  of  the  bill  as  true,  and  admitting 
that  complainant  was  in  possession  and  held 
the  legal  title  to  the  property  when  it  was 
seized,  the  question  is  whether  there  is  such 
want  of  adequate  remedy  at  law  as  entitles 
complainant  to  come  into  a  court  of  equity 
for  relief  by  injunction  to  restrain  the  threat- 
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ened  disposition  of  the  property  at  execution 
sale.  There  is  a  familiar  class  of  cases  cited 
in  the  elementary  works,  in  which,  on  account 
of  antiquity  or  historical  character,  or  other 
peculiar  value,  jurisdiction  in  equity  was 
entertained  to  prevent  the  transfer  or  injury 
of  articles  of  personal  property,  or  to  compel 
their  specific  delivery.  But  it  is  stated  that 
these  were  cases  where  the  articles  were  of 
peculiar  value  and  importance,  and  the  loss 
of  which  could  not  be  fully  compensated  in 
damages.  Such  was  the  case  of  the  silver 
altar-piece  bearing  a  Greek  inscription,  and 
of  curious  antiquity,  and  which  could  not  be 
replaced  in  value ;  and  of  the  horn  which  con- 
stituted the  tenure  by  which  an  estate  was 
held;  and  of  the  silver  tobacco  box;  and  of 
the  masonic  dresses  and  decorations;  and 
other  similar  cases  involving  articles  of  prop- 
erty which  were  family  relics  or  heirlooms. 
All  these  were  cases  where  the  chattels  were 
articles  of  antiquity  or  curiosity,  or  were 
memorials  of  affection,  or  constituted  in- 
signia of  office,  and  equitable  interposition 
to  preserve  them  to  the  owner  in  specie,  was 
sustained  on  the  ground  that  the  recovery  of 
their  intrinsic  value  in  money  would  not  be 
adequate  satisfaction  to  the  owner.  There 
is  another  class  of  cases  in  which  courts  of 
equity  have  interposed  to  protect  the  owner 
of  specific  chattels  in  the  beneficial  enjoyment 
and  use  of  them  in  specie.  As  where  certain 
articles  of  property  are  placed  in  the  hands 
of  an  agent  to  be  held  for  the  owner,  and  the 
agent  has  threatened  to  dispose  of  them  to  a 
third  party,  in  violation  of  his  trust.  The 
ground  upon  which  equitable  relief  in  such 
cases  has  been  afforded,  is  found  to  lie  in  the 
fiduciary  relation  which  existed  between  the 
parties,  together  with  the  threatened  mis- 
chief. The  principle  upon  which  jurisdiction 
may  be  invoked  to  grant  relief  by  injunction 
or  decree  for  specific  delivery  of  personal 
property  in  the  classes  of  cases  mentioned, 
is  plainly  not  applicable  to  the  case  at  bar, 
for  here  the  case  is  simply  that  of  seizure  and 
threatened  sale  upon  execution  of  ordinary 
personal  property,  the  entire  and  actual  value 
of  which  for  all  purposes,  is  ascertainable, 
and  is  wholly  measurable  by  money,  and 
which  the  alleged  owner  holds  only  for  pur- 
poses of  sale  and  conversion  into  money,  to 
satisfy  a  debt.  .  .  .  Why  is  not  com- 
plainant's remedy  at  law,  tciking  the  facts 
as  averred  in  the  bill,  plain  and  adequate? 
She  alleges  that  she  took  possession  of  the 
property  in  question  under  her  mortgage. 
She  in  effect  claims  legal  title.  She  took  pos- 
session and  held  the  property  for  one  purpose 
only,  namely,  to  sell  and  convert  it  into 
money  for  satisfaction  of  her  debt.  The  prop- 
erty is  not  of  peculiar  character  or  value. 
A  recovery  of  its  value  affords  complete  com- 
pensation.     Whatever     damages     she     may 


sustain  by  ocecution  sale  of  the  property  can 
be  completely  repaired  at  law.  There  was 
some  discussion  on  the  argument  as  to  wheth- 
er she  could  maintain  trover  or  replevin  in 
this  court.  Upon  that  question  I  forbear  to 
express  an  opinion.  But  undoubtedly  she 
could  maintain  trespass  or  trover  against  the 
marshal,  if  her  claim  be  well  founded,  in  the 
state  court.  It  is  said  that  she  cannot  main- 
tain replevin  in  the  state  court.  And  so  it 
was  argued  that  her  remedy  at  law  was  not 
adequate  unless  she  could  have  the  benefit 
of  all  possible  l^gal  remedies.  But  it  does 
not  follow  that  because  she  may  not  be  able 
to  maintain  replevin,  an  action  to  recover 
compensation  in  damages  does  not  afford  ad- 
equate remedy.  Plain  and  adequate  remedy 
at  law  does  not  mean  an  ability  to  resort  to 
every  remedy  which  the  forms  of  legal  pro- 
cedure give.  If  any  form  of  action  at  law 
will  give  a  complete  and  adequate  remedy, 
then  she  is  within  the  principle  which  testa 
the  right  to  resort  to  equity." 

In  Henderson  v.  Bates,  '3  Blackf.  (Ind.) 
460,  the  court  said:  "The  rule  is  well  set- 
tled that  relief  will  not  be  granted  in  chan- 
cery when,  at  law,  a  complete  remedy  is 
afforded.  .  .  .  It  is  also  as  well  settled 
that  chancery  will  not  entertain  a  bill  when 
personal  property  is  the  subject-matter,  un- 
less in  some  peculiar  cases;  nor  will  it 
interpose  and  enjoin  the  sale  of  personal 
property,  taken  in  execution,  either  on  the 
ground  that  it  is  not  the  property  of  the 
defendant  in  the  execution,  *  but  belongs  to  a 
third  person,  or  that  it  belongs  to  the  com- 
plainant, unless  it  be  shown  that  if  the  prop- 
erty were  sold  the  complainant  would  be 
without  remedy  at  law.  .  .  .  The  remedy 
at  law  must  not  only  be  incomplete,  but  the 
damages  not  an  adequate  compensation,  to 
authorize  a  court  of  equity  to  interpose." 

In  Sidener  v.  White,  46  Ind.  588,  it  was 
held  that  the  purchaser  of  personal  property 
from  a  judgment  defendant  could  maintain  a 
suit  to  enjoin  an  execution  sale  of  the  prop- 
erty purchased  where  the  execution  debtor 
had  other  property  subject  to  be  taken  on 
the  execution.  The  court  said:  '^It  is  not 
denied  by  counsel  for  the  appellees  that  where 
part  of  the  lands  of  a  judgment  defendant 
subject  to  the  lien  of  the  judgment  are  sold 
by  the  judgment  defendant  after  the  lien  has 
attached,  the  creditor  must,  if  enough  there- 
of still  remains  to  pay  the  judgment,  make 
his  levy  and  sale  of  the  part  so  remaining; 
and  if  the  part  so  remaining  unsold  be  not 
sufficient  to  discharge  the  whole  amount,  yet 
the  creditor  must  exhaust  the  same  before 
proceeding  against  the  part  so  sold  by  the 
debtor,  or  that  he  must  exhaust  any  other 
property  of  the  debtor,  provided  it  does  not 
interfere  with  intervening  equities  or  rights 
of  other  creditors.     But  it  is  insisted  that 
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the  rule  does  not  apply  to  a  case  like  this, 
where  the  sale  has  been  part  of  personal 
property  bound  by  the  lien  of  an  execution. 
Counsel  say:  'Sidener  is  a  voluntary  pur- 
chaser of  Pavy's  property,  has  no  claim  of 
any  kind  against  Pavy,  and,  of  course,  no 
claim  or  lien  upon  the  property — a  mere 
naked,  outside  voluntary  purchaser  of  prop- 
erty, which  he  knew  at  the  time  to  be  subject 
to  the  liens  complained  against.'  These  same 
objections  to  the  granting  of  the  relief  asked, 
if  valid,  would  prevent  the  granting  of  sim- 
ilar relief  in  case  of  the  sale  of  a  part  of  the 
real  estate  of  the  judgment  defendant.  .  .  . 
It  is  the  judgment  which  creates  the  lien 
upon  the  real  estate,  while  it  is  the  execution 
in  the  hands  of  the  officer  that  creates  the 
lien  upon  the  personal  property.  In  either 
case  there  is  a  lien,  and  we  can  see  no  suffi- 
cient reason  why  the  same  rule  should  not 
apply  in  each  case.  It  is  said  by  counsel 
that  Sidener  has  no  claim  of  any  kind  against 
Pavy,  and  no  claim  or  lien  on  the  property. 
This  is  a  misapprehension.  He  is  shown  by 
the  complaint  to  be  the  owner  of  the  property 
by  purchase  from  Pavy.  He  seeks  to  protect 
his  title  to  the  property  by  compelling  the 
execution  plaintiff  to  make  his  money  out  of 
the  other  property  of  Pavy,  which  is  shown 
to  be  subject  to  execution  and  sufficient  in 
amount  to  pay  the  debt.  He  does  not  ask  to 
have  his  property  absolutely  freed  from  the 
lien  of  execution.  This,  we  think,  he  cannot 
successfully  demand.  He  simply  asks  that 
his  property  shall  not  be  sold  until  the  other 
property  of  Pavy,  subject  to  execution,  shall 
be  exhausted.  To  this  extent,  we  think,  he 
has  a  claim  to  equitable  relief."  It  was, 
however,  held  that  the  mere  delay  of  the 
sheriff  to  levy  on  the  property  remaining  in 
the  hands  of  the  execution  debtor  and  the 
removal  of  the  execution  defendant  from  the 
state  in  the  meantime,  could  not  effect  the 
right  of  the  execution  plaintiff  to  collect  the 
money  out  of  property  of  the  execution  debt- 
or subject  to  the  execution,  and  did  not  form 
a  ground  for  an  injunction. 

A  wrongful  execution  sale  of  personal  prop- 
erty will  be  enjoined  to  prevent  an  irrepara- 
ble injury  to  its  owner  by  reason  of  the 
fact  that  the  parties  responsible  for  the 
wrongful  levy  on  the  property  are  insolvent 
and  imable  to  respond  in  damages.  Hitt  v. 
Ehrlich,  89  Ga.  824,  15  S.  B.  770;  Bristol  v. 
Hallyburton,  93  N.  C.  384.  See  also  Worth- 
ington  V.  Broom,  1  Root  (Conn.)  279;  Payne 
?.  Ramsey,  30  Okla.  356,  120  Pac.  595. 

2.  MmOBITT  RULB. 

In  several  jurisdictions  the  rule  obtains 
that  the  owner  of  personalty  may  maintain 
a  suit  to  enjoin  its  sale  under  an  execution 
issued   against   a  third   person.     Kester   v. 
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Schuldt,  11  Idaho  663,  85  Pac.  974 ;  McMahon 
V.  Cooper,  23  Idaho  413,  130  Pac.  456;  Gay 
V.  Nicol,  28  La.  Ann.  227;  Poincy  v.  Burke, 
28  La.  Ann.  673;  Grant  v.  Chester  (Tenn.) 
58  S.  W.  485;  Peevehouse  v.  Smith  (Tex.) 
152  8.  W.  1196;  Allen  v.  Carpenter  (Tex.) 
182  S.  W.  430.  See  also  Barron  v.  SoUibellos, 
26  La.  Ann.  289;  Hardy  v.  Broaddus,  35  Tex. 
668;  Sumner  v.  Crawford  (Tex.)  41  S.  W. 
825.  Compare  Loftin  v.  Espy,  4  Yerg. 
(Tenn.)  84;  Hammond  v.  St.  John,  4  Yerg. 
(Tenn.)  107;  Demmitt  v.  Gamier,  2  t^osey 
Unrep.  Cas.  (Tex.)  333;  Purinton  v.  Davis, 
66  Tex.  465,  1  S.  W.  343. 

Thus  in  Grant  v.  Chester,  supra,  it  was 
said:  "The  bill  is  therefore  to  restrain  the 
sale  of  the  complainant's  property  under  a 
levy  made  on  an  execution  issued  upon  a 
judgment  against  a  third  party,  and  on  which 
the  complainant  was  not  bound.  This,  of 
course,  states  a  clear  ground  of  equitable 
relief." 

In  McMahon  v.  Cooper,  23  Idaho  413,  130 
Pac.  456,  the  court  said:  "This  action  was 
instituted  in  the  district  court  by  plaintiff 
against  the  defendant  to  enjoin  the  sale  of 
certain  personal  property.  The  complaint 
alleges  ownership  and  the  right  to  possession 
of  the  property,  and  that  the'  defendant,  by 
virtue  of  an  execution  issued  out  of  the  pro- 
bate court  of  Bingham  county,  wherein 
Claude  Ferguson  was  plaintiff  and  one  W. 
H.  Mulligan  defendant,  levied  upon  said 
personal  property  to  satisfy  said  execution 
and  threatens  to  sell  said  personal  property, 
and  will  sell  it,  unless  restrained.  .  .  . 
The  defendant,  the  sheriff,  denied  the  plain- 
tiff's ownership,  and  alleged  the  right  to 
possession  under  the  levy  of  execution.  The 
right  of  possession  was  the  issue  made  by  the 
pleadings,  and  it  was  the  only  question  sub- 
mitted to  the  jury  and  the  only  question  de- 
termined by  him.  The  complaint  stated  a 
cause  of  action.  From  the  showing  made  in 
this  case,  the  plaintiff  was  entitled  to  a  tem- 
porary injunction  restraining  the  sheriff 
from  selling  the  property  pending  the  trial 
of  the  case  upon  the  merits.  The  property 
was  seized  as  the  property  of  another,  and 
the  plaintiff  certainly  had  a  right  to  ask  for 
a  restraining  order  to  prevent  the  sale  of  his 
property  upon  an  execution  against  another 
party." 

In  Sumner  v.  Crawford  (Tex.)  41  S.  W. 
825,  the  court  said:  "This  is  an  injunction 
suit  brought  by  W.  B.  Crawford,  against 
H.  B.  Sumner,  appellant,  and  Tom  Bell, 
sheriff  of  Hill  county,  Tex.,  and  J.  A.  Rod- 
gers,  his  deputy,  to  restrain  the  sale  of  cer- 
tain goods  seized  and  taken  into  the  posses- 
sion of  said  Rodgers,  as  deputy  sheriff,  by 
virtue  of  an  execution  on  a  judgment  re- 
covered by  said  Sumner  against  W.  F.  Cooper. 
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Upon  the  trial,  judgment  was  rendered  for  the 
plaintiff  perpetuating  said  injunction,  from 
which  Sumner  appeals.  .  .  .  The  taking 
possession  of  the  goods  by  the  deputy  sheriff 
was  not  warranted  by  law.  Therefore,  there 
was  no  valid  levy  of  the  writ  of  attachment. 
Under  the  statute,  in  order  to  make  a  valid 
levy  on  personal  property  belonging  to  a 
partnership,  to  pay  the  debt  of  an  individual 
partner  or  on  personal  property  in  the  hands 
of  a  trustee,  it  is  necessary  that  notice  of 
such  levy  must  be  given  to  one  or  more  of 
the  partners,  or  to  the  clerk  of  the  partner- 
ship, or  to  the  trustee,  as  the  case  may  be. 
.  .  .  Under  the  facts  of  this  case,  ^the 
taking  of  the  property  was  a  trespass,  and 
would  work  irreparable  injury  to  the  plaintiff 
in  his  trust  capacity,  and  he  was  entitled  to 
his  writ  of  injunction.  We  are  of  opinion 
that  the  plaintiff  had  no  plain,  adequate,  and 
complete  remedy  at  law.  The  case  of  Fergu- 
son v.  Herring,  49  Tex.  129,  relied  on  by  ap- 
pellant, holds  that  a  claimant  of  property 
levied  on  under  execution  cannot  invoke  re- 
lief by  injunction  to  prevent  its  sale,  unless 
some  good  reason  be  alleged  in  the  petition 
why  he  did 'not  resort  to  his  legal  remedy  by 
affidavit  and  claimant's  bond  to  try  the  right 
of  property.  We  think  the  facts  stated  in 
the  petition,  and  the  proof  in  this  case,  make 
the  remedy  by  injunction  peculiarly  applica- 
ble. We  do  not  think  that  a  trial  of  the 
right  of  property  would  have  been  an  ade- 
quate and  complete  remedy  for  the  plaintiff, 
for,  if  that  remedy  had  been  resorted  to,  he 
w'ould  have  waived  all  damages  that  wero 
incurred  by  reason  of  the  alleged  seizure,  and 
such  a  proceeding  would  not  have  afforded 
the  redress  to  which  plaintiff  was  entitled." 
In  Peevehouse  v.  Smith  (Tex.)  152  S.  W. 
1196.  an  execution  debtor  brought  a  suit  to 
enjoin  an  execution  sale  of  an  automobile 
on  the  ground  that  it  was  exempt  property. 
The  answer  of  the  defendants  contained  a 
special  plea  alleging  that  the  automobile  had 
been  delivered  back  to  the  plaintiff  on  his 
execution  of  a  delivery  bond  and  it  was  con- 
tended that  this  constituted  a  defense  to  the 
Ruit  for  injunction.  In  answering  this  con- 
tention the  court  said:  'This  proposition  is 
unsound  in  law.  Conceding  that  the  effect  of 
the  delivery  bond  was  to  release  the  property 
from  the  levy,  still  the  constable  could  wrong- 
fully have  offered  it  for  sale  and  sold  it  under 
the  execution;  and,  while  the  purchaser 
would  not  have  acquired  a  superior  title,  his 
purchase  would  have  constituted  a  cloud  upon 
Smith's  title,  and  would  probably  have  in- 
volved him  in  litigation  with  such  purchaser. 
Hence  we  hold  that,  notwithstanding  the 
facts  referred  to,  if,  aa  alleged  in  the  petition, 
the  constable  was  about  to  proceed  to  sell 
the  automobile.  Smith  was  entitled  to  an 
injunction  to  prevent  that  result  for  two  rea- 


Bons,  one  alleged  by  him  and  tlie  other  alleged 
by  the  defendants,  and  these  were:  First, 
that  the  automobile  was  exempt  from  forced 
sale;  and,  second,  that  by  reason  of  the  exe- 
cution of  the  delivery  bond  it  was  released 
from  the  levy  and  not  subject  to  sale  under 
that  execution." 

In  Nashville  Trust  Co.  v.  Weaver,  102 
Tenn.  G6,  50  S.  W.  763,  the  administrator  of 
an  estate  brought  a  suit  to  enjoin  the  sale 
of  an  oil  painting  under  an  execution  issued 
on  a  decree  against  his  intestate  the  com- 
plaint alleging :  "'That  tlie  picture  levied  on  is 
very  valuable,  being  'a  painting  by  Madame 
Lemaire,  of  Paris,  France,  and  known  as 
(La  Samile)  ''The  Sleeper;"  that  it  cost  com- 
plainant's intestate  $2,500;  that  "there  is  no 
market  for  such  property  in  Nashville,"  where 
it  is  seized,  "and  to  sell  it  here  under  execu- 
tion would  be  a  great  and  unnecessary  sacri- 
fice of  the  estate/'  It  is  further  alleged  that 
"tiie  only  market  iu  this  country  for  such 
property  kno>vn  to  complainant  is  New  York 
city."  Upon  these  allegations,  and  with  a 
vio.w  to  saving  "the  rights,  both  of  the  estate 
and  of  its  creditors,"  the  complainant  asks 
that  the  sale  under  execution  be  restrained 
nnd  the  painting  "sold  in  a  manner  to  save 
the  rights  and  interest  of  all  parties." ' " 
Denying  relief,  the  court  said:  "Though  an 
unusual  case  is  presented  hy  these  allegations, 
they  do  not  justify  the  interposition  of  a 
court  of  equity.  No  ground  of  equitable  re- 
lief is  disclosed.  It  may  be  true  that  the 
picture  will  not  bring  its  value  if  sold  under 
execution  in  Nashville,  but  that  fact  alone 
does  not  call  for  injunctive  interference.  The 
bill  assigns  no  reason  why  a  better  price 
would  or  could  be  realized  by  a  sale  through 
the  chancery  court.  If  the  master  should 
take  the  painting  out  of  the  state  in  search 
of  a  purchaser,  he  might,  perchance,  ultimate- 
ly secure  a  larger  smn  for  it  than  the  sheriff 
ean  get  here,  but  we  are  aware  of  no  author- 
ity for  directing  such  a  course  as  that.  And 
besides,  the  court  cannot  say,  with  any  de- 
gree of  assurance,  that  even  that  plan  would 
result  in  a  net  gain  to  the  estate.  It  might 
prove  to  be  a  profitless  experiment." 

In  Allen  v.  Carpenter  (Tex.)  182  S.  W.  430, 
the  facts  were  stated  bv  the  court  as  follows: 
"At  the  instance  of  Mrs.  Irma  Carpenter^ 
joined  by  her  husband,  M.  H.  Carpenter,  a 
temporary  writ  of  injunction  was  issued  re- 
straining W.  W.  Allen,  constable  of  precinct 
No.  1,  Wichita  county,  from  selling  a  motor- 
boat  alleged  to  be  the  separate  property  of 
Mrs.  Carpenter,  upon  w^hich  the  constable  had 
levied  an  execution  t«  satisfy  a  judgment  in 
favor  of  the  Ferris-Dunlap  Auto  Supply  Com- 
pany against  M.  H.  Carpenter.  From  an  or- 
der overruling  a  motion  to  dissolve  the  writ, 
Allen  has  appealed."  Holding  that  an  in- 
junction would  lie  the  court  said :     "We  over- 
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rule  the  .  .  .  contention  presented  by 
Appellant  that  an  injunction  would  not  lie 
in  view  of  the  fact  that  Mrs.  Carpenter  could 
hare  resorted  to  the  statutory  remedy  of 
trial  of  rights  of  property  to  protect  her  al- 
leged title  to  the  boat  levied  on.  By  article 
4643,  3  Vernon's  Sayles'  Tex.  Civ.  Stat.,  it  is 
provided  that  an  injunction  may  issue  'where 
it  shall  appear  that  the  party  applying  for 
such  writ  is  entitled  to  the  relief  demanded, 
and  such  relief  or  any  part  thereof  requires 
the  restraint  of  some  act  prejudicial  to  the 
applicant.'  This  is  an  enlargement  of  the  old 
equity  rule  according  to  which  no  injunction 
vould  issue  if  the  party  complaining  had  an 
adcHjuate  remedy  at  law;  and  under  tlie  alle- 
gations of  her  petition  Mrs.  Carpenter  was 
entitled  to  invoke  the  benefits  of  that  stat- 
ute. Sumner  v.  Crawford,  91  Tex.  129,  41 
S.  W.  994." 

3.  Appucabiltty  of  Rules  in  Specific  In- 
stances. 

a.  Separate  Property  of  Wife, 

It  is  generally  held  that  an  injunction  will 
lie  to  protect  personalty  constituting  a  wife's 
separate  property  from  a  sale  under  an  exe- 
cution issued  against  her  husband.  Xewlands 
F.  Payster,  4  Myl.  &  C.  (Eng.)  408.  4  Jur. 
282;  Lewen  v.  Stone,  3  Ala.  485;  Calhoun  v. 
Cozens,  3  Ala.  498;  Sanders  v.  Sanders,  20 
Ark.  610,  overruling  LoVette  v.  Longmire,  14 
Ark.  339;  Haycock  v.  Tarver,  107  Ark.  458, 
155  S.  W.  918;  Fairchild  v.  House,  18  Fla. 
770;  Lawea  v.  Chinn,  4  Mart.  N.  S.  (La.) 
388;  Pelletier  v.  State  Nat.  Bank,  117  La. 
335,  41  So.  640;  Deville  v.  Hayes,  23  La.  Ann. 
550;  Bridges  v.  McKenna,  14  Md.  258;  Hol- 
thaus  V.  Hombostle,  60  Mo.  439;  Johnson  v. 
VaiK  14  N.  J.  Eq.  423;  Smith  v.  Wadesbor- 
ough  Bank,  57  N.  C.  303.  See  also  Arundell 
V.  Phipps,  10  Ves.  Jr.  (Eng.)  139  (injunc- 
tion granted  because  chattels  claimed  by  wife 
were  of  peculiar  value)  ;  Flanagan  v.  State 
Bank,  32  Ala,  508;  Erdman  v.  Rosenthal,  60 
M(i.  312:  Schneider  v.  Dayton,  111  Mich.  396, 
69  N.  W.  829:  Pawley  v.'Vogel,  42  Mo.  291; 
Sommers  v.  Howey,  1  Pa.  Super.  Ct.  318,  38 
W.  N.  C.  166,  affirnwng  17  Pa.  Co.  Ct.  171, 
4  Pa.  Dist.  723;  Broussard  v.  Lawson  (Tex.) 
124  S.  W.  712;  Allen  v.  Carpenter  (Tex.)  382 
S.  W.  430.  Compare  Frazier  v.  White,  49 
Md.  1. 

Thus  in  Holthaus  v.  Hombostle,  60  Mo. 
439,  the  court  said:  "A  court  of  equity  is 
ondonhtedly  the  tribunal  to  which  a  married 
woman  should  appeal  for  the  protection  of 
ber  separate  estate  from  the  creditors  of  her 
husband,  and  a  decree  against  the  plaintiff  in 
the  execution,  as  sole  defendant,  would  be  as 
effectual  as  though  the  officer  having  the 
process  had  been  made  a  party  and  included 
Ann.  Cas.  1918C. — 14. 
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in  the  decree.  (Clin  ▼.  Hungerford,  10 
Ohio  269.)  It  is  contended  by  the  appellant, 
that  the  property  levied  upon  was  subject  to 
seizure  and  sale  under  the  execution  against 
the  husband,  by  reason  of  the  common-law 
rule,  that  the  husband,  by  marriage,  acquires 
an  absolute  right  to  all  tlie  personal  property 
in  possession,  belonging  to  the  wife,  and  all 
subsequent  acquisitions  by  her  choses  in 
possession.  The  statute  exempts  from  levy 
under  execution  against  the  husband,  except 
for  debts  contracted  by  him  for  necessaries 
for  his  wife  and  family,  the  rents,  issues  and 
products  of  her  real  estate,  and  all  moneys 
and  obligations  arising  from  its  sale,  and 
any  stocks  and  bonds  of  any  kind,  given  by 
a  parent  to  a  daughter,  together  with  the 
proceeds  thereof.  These  exemptions  include 
only  such  personalty  of  the  wife  as  would 
not  be  entitled  to  protection  in  equity,  and 
which  would  not,  but  for  such  enactment,  be 
secured  to  the  wife  against  the  claims  of  the 
husband,  or  his  common-law  right  to  reduce 
the  same  to  possession.  It  is  plain  that  the 
property  seized  in  this  case  does  not  fall 
within  any  of  these  statutory  exemptions,  and 
it  is  argued  that  it  is  therefore  subject  to  a 
sale  as  to  the  property  of  the  husband.  But  it 
must  be  remembered  that  it  is  an  established 
doctrine  of  courts  of  equity,  that  a  married 
woman  is  capable  of  taking  per:jonal  estati^, 
to  her  own  separate  and  exclusive  use,  and 
that  such  property  will  be  protected  against 
the  marital  rights  and  claims  of  the  husband, 
and  of  his  creditors  also.  (Woodford  v. 
Stephens,  51  Mo.  447;  2  Sto.  £q.  sections 
1378,  1380.)  Nor  is  it  necessary  that  such 
property  should  be  either  conveyed  or  trans- 
ferred to  a  trustee  to  hold  for  her.  Tliough 
it  should,  in  fact,  be  in  the  hands  of  the 
husband,  he  will  be  held  to  be  a  mere  trustee 
for  her.  (2  Sto.  £q.  sec.  1380.)  Nor  need 
the  creation  of  such  estate  in  personalty  be 
evidenced  by  writing,  as  in  the  case  of  land. 
While  prudence  would  dictate  that  it  should 
be  so  evidenced,  and  public  policy  might 
seem  to  require  it,  yet,  as  the  law  now  is,  a 
separate  estate  in  personal  property  may  be 
created  in  a  married  woman,  by  a  parol  gift. 
(Tinsley  v.  Roll,  2  Mete.  (Ky.)  509:  Walton 
V.  Broaddus,  6  Bush  (Ky.)  328.)  In  every 
such  case,  however,  the  proof  must  be  clear 
and  positive,  and  free  from  any  suspicion  of 
fraudulent  combination  for  the  concealment 
of  the  husband's  property  from  his  creditors. 
The  indebtedness  and  insolvencv  of  the  bus- 
band,  however,  are  matters  of  no  moment, 
when  the  gift  is  clearly  8ho^vn  to  have  pro- 
ceeded from  a  third  person,  and  not  indirectly 
from  him.  These  facts  furnish  the  very  best 
reason  for  creating  such  estate  and  frequently 
constitute  the  only  reason  for  such  donations 
from  generous  relatives  and  friends,  for  the 
benefit  of  wives  of  unfortunate  or  improvi- 
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dent  and  dissolute  husbands,  and  their  chil- 
dren. Genuine  beneficence  of  this  kind  there 
is  every  inducement  to  encourage  and  uphold. 
It  is  partly  from  such  considerations  as  these, 
that  what  is  known  as  the  wife's  equity  to  a 
settlement,  arises,  when  she  receives  personal 
property  during  coverture,  without  any  limit- 
ation to  her  separate  use.  (Wickes  v.  Clarke, 
8  Paige  (X.  Y.)  161.)  The  gift,  in  this  case, 
having  been  clearly  established  to  have  been 
made  for  the  separate  use  of  Mrs.  Holthaus, 
by  her  stepfather,  and  the  husband  having 
agreed  to  so  regard  it,  before  and  at  the 
time  of  the  gift,  and  having  ever  since  ac- 
quiesced in  it,  and  as  it  does  not  appear  that 
the  character  impressed  upon  this  property  at 
the  time  of  its  acquisition  has,  at  any  time 
since,  been  lost  or  in  any  way  altered,  it  is 
our  duty  to  preserve  its  enjoyment  to  her, 
according  to  the  terms  of  the  gift." 

It  has  been  held  that  a  wife  is  not  entitled 
to  an  injunction  against  the  sale  under  an 
execution  issued  against  her  husband,  of  the 
rents  and  profits  of  her  separate  real  estate. 
Lucas  V.  Uicherich,  1  Lea  (Tenn.)  726.  See 
also  Barrow  v.  Stevens,  27  La.  Ann.  343. 
Compare  Johnson  v.  Vail,  14  N.  J.  Eq.  423, 
wherein  it  appeared  that  crops  levied  on  under 
an  execution  issued  against  a  married  man, 
were  raised  on  a  farm  owned  by  his  wife,  who 
with  her  children  conducted  and  worked  the 
land.  Holding  that  the  wife  was  entitled  to 
an  injunction  against  a  sale  of  the  property 
the  court  said :  *'It  is  turther  objected,  that 
although  the  title  to  the  land  is  in  the  wife, 
yet  inasmuch  as  the  bill  alleges  that  the  land 
is  conducted  and  worked  by  the  complainant 
and  her  children  that  the  crops  in  law  belong 
to  the  husband;  that  the  services  of  the  wife 
and  minor  children  belong  to  the  husband; 
that  her  contracts  are  his  contracts;  that 
the  laborers  she  employs  are  his  servants,  and 
that  consequently  the  crops  are  his.  Such  a 
conclusion  is  a  legal  inference  directly  in  the 
face  of  the  express  averments  of  the  bill.  It 
rests  on  the  assumption  that  the  work  was 
jdone  for  her  husband,  while  the  bill  charges 
that  it  was  in  fact  done  for  the  wife.  It  is 
not  denied  that  the  wife  is  entitled  to  the 
rents,  issues,  and  profits  of  her  land ;  and  yet, 
if  the  objection  is  valid,  she  can  neither  rent 
nor  employ  any  one  to  cultivate  it,  because 
her  contract  would  be  the  contract  of  her 
husband,  and  her  tenant  his  tenant.  The 
obvious  answer  to  the  objection  is,  that  the 
wife  may  lawfully  contract  in  regard  to  her 
separate  estate,  and  she  will  be  entitled  to  the 
benefit  of  such  contract;  that  with  the  as- 
sent of  the  husband  and  father,  the  labor  of 
the  wife  and  children  may  be  bestowed  upon 
the  separate  property  of  the  wife,  and  thus 
inure  to  her  benefit.  I  know  of  no  rule  of 
law  which  requires  a  husband  and  father  to 
.compel  his  wife  and  children  to  work  in  the 


service  of  his  creditors.  It  is  not  claimed 
that  the  statute  has  given  the  wife  any  right 
to  deal  with  her  separate  property  in  the 
way  of  trade  as  a  feme  sole  without  the  as- 
sent or  agreement  of  her  husband.  It  has 
been  decided  that  it  does  not.  Freeman  v. 
Orser,  5  I>uer  (N.  Y.)  476.  Under  the  facts 
stated  in  the  complainant's  bill,  the  assent 
of  the  husband  to  the  cultivation  of  the  land 
by  the  wife,  he  living  in  the  house  and  being 
engaged  in  other  employments,  will  be  im- 
plied. In  the  present  state  of  the  law  in  re- 
gard to  husband  and  wife,  the  question  has 
aspects  that  are  worthy  of  consideration;  but 
I  am  clear  that  there  is  nothing  in  the 
objection  that  should  prevent  the  issuing  of 
the  injunction." 

In  Haycock  v.  Tarner,  107  Ark.  458,  155 
S.  W.  918,  a  married  woman  brought  a  suit 
to  enjoin  an  execution  sale  of  a  stock  of 
merchandise  which  she  claimed  and  which 
was  levied  on  by  her  husband's  creditors. 
Holding  that  relief  was  properly  wanted  the 
court  said:  "Ordinarily  a  court  of  equity  will 
not  restrain  trespass  nor  interpose  to  prevent 
a  sale  of  personal  property,  where  there  is 
an  adequate  remedy  at  law.  That  principle 
is  well  established;  but,  notwithstanding  the 
relief  sought  is  to  prevent  the  sale  of  chattels, 
the  circumstances  may  be  such  that  a  remedy 
at  law  is  inadequate.  It  is  alleged  in  the 
complaint  that  the  sheriff  was  about  to  levy 
the  execution  upon  the  stock  of  merchandise, 
and  thereby  interfere  with  appellee's  mer- 
cantile business  and  break  it  up  and  destroy 
her  credit.  An  action  in  replevin  to  recover 
the  possession  of  the  property  or  an  action 
to  recover  the  value  thereof  would  not  be  an 
adequate  remedy,  for  other  damages  in  excess 
of  the  value  of  the  property  would,  according 
to  the  allegations  of  the  complaint,  be  sus- 
tained. This  is  sufficient  to  give  a  court  of 
chancery  jurisdiction  to  restrain  an  illegal 
act  about  to  be  committed  under  those  pe- 
culiar circumstances." 

b.  Equitable  Claim  or  Right, 

It  seems  that  a  person  having  an  equitable 
claim  or  interest  in  personal  property  can 
maintain  a  suit  to  enjoin  its  illegal  sale 
under  an  execution.  Ford  v.  Rigl^,  10  Cal. 
449;  Worthington  v.  Broom,  1  Root  (Conn.) 
279;  Phillip  v.  Winslow,  18  B.  Mon.  (Ky.) 
431,  68  Am.  Dec.  729;  Boyce  v.  Waller,  9  Dana 
(Ky.)  478;  Orr  v.  Pickett,  3  J.  J.  Marsh 
(Ky.)  269;  Simrall  v.  Grant,  3  Ky.  L.  Rep. 
208 ;  Anderson  v.  Biddle,  10  Mo.  23.  See  also 
Marriott  v.  Givens,  8  Ala.  694;  Schneider  v. 
Dayton,  111  Mich.  396,  69  N.  W.  829;  Greene 
y.  Haskell,  5  R.  I.  447.  Thus  in  Simrall 
V.  Grant,  supra,  the  court  said:  "There 
must  be  some  impediment  to  the  remedy  at 
law  before  the  jurisdiction  of  the  chancellor 
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<an  be  invoked  to  stay  a  sale  of  personal 
property  levied  on  to  satisfy  an  ordinary 
execution.  Generally  the  remedy  is  ample 
and  complete  of  law,  but  where  the  contro- 
versy is  between  the  trustee  and  the  cestui 
que  trust,  a  court  of  equity  will  entertain 
jurisdiction  on  the  complaint  of  either  when 
made  with  reference  to  the  trust  estate." 
Compare  Walkins  v.  Logan,  3  T.  B.  Mon. 
(Ky.)  2D. 

In  Anderson  v.  Biddle,  10  Mo.  23,  the  facts 
were  stated  by  the  court  as  follows:  'This 
f^ase  was  a  suit  in  chancery  to  enjoin  the  sale 
of  certain  stock  in  the  St.  Louis  Insurance 
Company,  which  had  been  purchased  by  the 
complainant  in  the  name  and  through  the 
agency  of  J.  T.  Swearingen,  and  was  taken 
in  execution  to  satisfy  his  debts.  The  plain- 
tiffs in  the  several  executions,  the  defendant, 
Swearingen,  the  insurance  company,  and  the 
sheriff  were  made  parties  defendant  to  the 
bill.  The  complainant  alleged  in  her  bill,  that 
she  was  the  owner  of  the  stock  levied  on,  and 
always  had  been  since  the  subscription  for 
the  same;  that  the  stock  was  purchased  and 
had  remained  in  the  name  of  the  said  Swear- 
ingen, as  a  matter  of  convenience  to  her  at 
first,  but  that  she  had  paid  all  the  calls  made 
by  the  company,  and  that  the  company 
through  its  officers  had  been  apprised  of  her 
ownership.  That  through  carelessness  and 
inattention  to  her  business,  partly  induced 
by  ill-health,  the  eomplainant  had  neglected 
to  have  the  stock  transferred  to  her,  in  con- 
aeqnence  of  which  it  had  been  levied  on  by  the 
creditors  of  said  Swearingen,  he  (Swear- 
ingen) being  at  the  time  of  such  levy  totally 
insolvent.  The  bill  prays  an  injunction  to 
stay  the  sale,  and  that  the  said  Swearingen 
execute  a  transfer  of  said  stock,  and  that 
the  same  be  entered  on  the  books  of  the 
company.  An  injunction  was  accordingly 
granted.  Anderson  and  Thompson  who  were 
partners,  admitted  in  their  answer  the  execu- 
tion and  proceedings  thereon,  but  denied  all 
knowledge  of  Mrs.  Biddle's  interest,  and  re- 
lied upon  the  want  of  equity  in  the  bill. 
Swearingen  in  his  answer,  admitted  the  facts 
stated  in  the  bill,  and  further  stated  that  he 
informed  the  officers  of  the  insurance  com- 
pany, at  the  time  the  stock  was  taken,  that 
it  was  for  Mrs.  Biddie;  that  he  never  drew 
any  dividends,  never  considered  or  treated  it 
as  his  property,  or  contracted  any  debts  on 
the  faith  of  it;  that  in  1840  or  1841  he  had 
requested  complainant  to  have  the  stock 
transferred  to  her  own  name,  and  in  course  of 
time  thought  this  had  been  done,  and  when 
the  executions  were  levied,  it  had  entirely 
escaped  his  mind  that  the  complainant's 
stock  still  stood  in  his  name."  Holding  that 
relief  was  properly  granted  the  court  said: 
"As  to  the  power  of  a  court  of  chancery  to 
grant  an  injunction  in  this  case,  we  suppose 
it  rests  not  so  much  upon  the  peculiar  char- 
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acter  of  the  property  about  to  be  sold,  as 
upon  the  character  of  the  complainant's  title, 
which  would  prevent  her  from  following  the 
property  in  the  hands  of  the  purchasers,  or 
maintaining  trespass  against  the  officers  or 
plaintiffs  in  the  executions.  The  remedy  at 
law,  if  any  existed,  was  at  best  incomplete 
and  •  inadequate  to  the  purpose  of  justice. 
The  complainant  was  compelled  to  go  into 
chancery  to  get  the  1^^  title ;  without  it  she 
could  not  maintain  her  action  at  law,  and 
without  it,  a  sale  under  execution  would  have 
clearly  passed  a  good  title  to  the  purchasers." 

In  Greene  v.  Haskell,  5  R.  I.  447,  it  ap- 
peared that  the  agent  of  a  firm  of  importers 
bad  imported  some  ivory  tusks  which  were 
levied  on  by  virtue  of  an  execution  which  had 
been  issued  by  his  father,  to  whom  he  was 
indebted.  The  importers  brought  an  action 
to  enjoin  a  sale  under  the  execution  and  for 
other  relief,  alleging  that  the  tusks  had  been 
purchased  with  funds  belonging  to  them  and 
which  had  come  into  the  possession  of  the 
judgment  debtor  in  his  capacity  as  their  agent 
in  foreign  countries.  It  was  held  that  relief 
should  be  granted. 

In  Ford  v.  Rigby,  10  Cal.  449,  it  was  held 
that  the  lessor  of  furniture  could  maintain  a 
suit  to  enjoin  its  levy  and  sale  as  the  prop- 
erty of  another  person,  the  court  saying: 
"Arnold  leased  some  furniture  to  Bumes. 
During  the  lease,  plaintiff  bought  it  of 
Arnold,  Burnes  renuiining  in  possession,  and 
acknowledging  plaintiff's  title.  In  this  con* 
dition,  it  was  levied  on  by  Irwin,  on  process 
of  Rigby  against  Arnold.  Plaintiff  filed  this 
bill  to  enjoin  the  sale.  •  Defendants  made  de- 
fault, and  plaintiff  had  judgment.  The  only 
question  is,  whether  an  injunction  is  proper 
under  such  circumstances.  The  question  is 
not  as  to  a  levy  on  the  estate  of  a  lessee,  for 
here  the  property  was  seized  to  pay  the  debt 
of  a  stranger  to  the  title.  It  is  true  that  the 
lessee  might  interpose  to  protect  the  title; 
but  he  may  not  choose  or  be  able  effectually 
to  do  so.  Hie  owner,  having  no  immediate 
right  of  possession,  would  be  embarrassed  in 
his  remedy,  and  might  be  entirely  remediless, 
unless  some  preventive  remedy  were  afforded 
him.  We  see  no  objection  to  the  remedy  by 
injunction.  Indeed,  in  such  cases,  it  is  the 
only  speedy,  adequate,  and  embarrassed 
remedy  the  lessor  has  to  vindicate  his  rights." 

In  Davis  v.  Beall,  21  Tex.  Civ.  App.  183, 
60  S.  W.  1086,  it  was  held  that  a  person 
seeking  to  enjoin  an  execution  sale  of  bank 
stock  in  which  he  claimed  an  equity,  should 
state  the  nature  of  the  equity  so  that  he 
could  determine  whether  he  would  be  in- 
jured by  a  sale  of  the  stock. 

c.  Injury  to  Bttainess, 

A  number  of  cases  support  the  rule  that 
where  the  wrongful  seizure  and  sale  of  per- 
sonal property  under  an  execution  would  in- 
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terrupt  or  suspend  a  going  business,  an  in- 
junction will  lie  to  prevent  the  sale,  the 
ordinary  legal  remedies  not  giving  adequate 
relief.  Watson  v.  Sutherland,  6  Wall.  74, 
18  U.  S.  (L.  ed.)  580  (levy  on  stock  of 
goods) ;  Daly  v.  Sheriff,  1  W^oods  175,  6  Fed. 
Cas.  No.  3,553  (levy  on  stock  of  goods) ; 
Wende  v.  Zimmer,  189  111.  App.  490;  Mc- 
Creery  v.  Sutherland,  23  Md.  471,  87  Am. 
Dec.  578,  distinguishing  Lewis  v.  Levy,  16  Md. 
85;  and  Freeland  v.  Reynolds,  16  Md.  416; 
Marshon  v.  Toohey,  38  Nev.  248,  148  Pac.  357 
(saloon  and  dance  hall  business) ;  Sickels  v. 
Combs,  10  Misc.  651.  32  N.  Y.  S.  181,  followed 
in  Funk  v.  Brooklyn  Glass,  etc:  Go.  25  Misc. 
91,  53  N.  Y.  S.  1086;  Deleshaw  v.  Edelen,  31 
Tex.  Giv.  App.  416,  72  S.  W.  413  (saloon 
business);  Roemer  v.  Tray  lor  (Tex.)  128  S. 
W.  685  (cattle  business) ;  Walker  v.  Hunt,  2 
W\  Va.  491,  98  Am.  Dec.  779  (levy  on  stock 
of  goods).  Compare  Bridges  v.  McKenna,  14 
Md.  258;  Ghittenden  v.  Davidson,  52  Super. 
Ct.  421.  Thus  in  Sickels  v.  Combs,  supra,  the 
court  said:  "The  plaintiff  makes  out  a  case 
for  relief  by  injunction.  The  defendant,  a  con- 
stable, has  an  execution  against  another 
person  for  $166.42  on  a  judgment  in  a 
justice's  court,  and  under  it  has  seized  the 
chattels  of  the  plaintiff,  consisting  of  a  retail 
Htock  in  trade,  and  a  horse  and  wagon  used 
in  it,  all  of  the  value  of  $4,000,  as  the  plain- 
tiff alleges,  and  of  the  value  of  $3,000  as  the 
defendant  says  in  his  notice  of  sale.  He  has 
also  taken  posRcssion  of  the  plaintiff's  store, 
in  which  she  carries  on  the  business,  and  of 
the  books  and  papers  of  the  business,  and  has 
locked  up  the  store  by  means  of  a  new  lock 
which  he  has  put  on.  He  has  thus  completely 
interrupted  the  business.  The  plaintiff  shows 
that  the  defendant  is  financially  irresponsible 
for  his  acts  of  abuse  of  process  and  oppres- 
sion, and  that,  by  reason  of  such  acts,  if  they 
be  allowed  to  continue,  she  will  suffer  injury 
to  her  business  and  credit  which  she  will  not 
be  able  to  recover  of  him,  and  for  which  she 
could  not,  in  any  event,  recover  adequate  dam- 
ages in  an  action  at  law.  It  seems  clear  that 
the  damages  that  must  result  from  such  an 
interruption  of  the  plaintiff's  business  would 
be  diflicult,  if  not  impossible,  of  accurate 
estimation  in  an  action  at  law.  It  is  not 
enough  that  there  be  a  remedy  at  law  to  pre- 
vent a  court  of  equity  from  intervening,  but 
there  must  be  a  reasonably  clear  and  adequate 
remedy.  It  should  be  on  the  whole  as  prac- 
tical and  efficient  as  the  remedy  in  equity; 
otherwise  the  latter  will  be  applied.  Boyce  v. 
Grundy,  3  Pet.  210  [7  U.  S.  (L.  ed.)  655].  I 
see  no  reason  why  the  impossibility  or  the 
extreme  uncertainty  of  getting  adequate  dam- 
ages in  an  action  for  trespass  should  not 
sustain  this  action.  .  .  .  The  excessive  lew 
in  this  case,  and  the  exclusion  of  the  plaintiff 
from  her   store,   is  a  criminal   offense,  and 


fraudulent  in  law,  and,  it  seems  to  me,  alsa 
in  fact.  Courts  of  equity  grant  relief  against 
the  fraudulent  use  of  bona  fide  judgments. 
Tomkins  v.  Tomkins,  11  N.  J.  £q.  515.  In 
other  jurisdictions  injunctions  have  been 
granted  as  prayed  for  in  this  action,  and  on 
exactly  the  same  grounds,  and  textwriters 
point  the  case  out  as  one  for  such  relief.  Mc- 
Creery  v.  Sutherland,  23  Md.  471 ;  Watson  v. 
Sutherland,  5  Wall.  74  [18  U.  S.  (L.  ed.) 
580];  High  Inj.  §  119;  Lawson  Rights,  Rem. 
&  Prac.  §  3702.  It  may  need  to  be  specially 
observed  that  the  plaintiff  has  not  an  ad- 
equate remedy  by  an  action  of  replevin,  for 
the  defendant  could  regain  possession  of  the 
goods  by  giving  the  undertaking  prescribed 
for  that  purpose.  Let  the  injunction  be  made 
permanent." 

In  McCreery  v.  Sutherland,  23  Md.  471, 
87  Am.  Dec.  578,  it  was  held  that  the  owner 
of  a  stock  of  merchandise  could  maintain  a 
suit  to  enjoin  its  sale  as  the  property  of  a 
third  person,  the  court  saying:  ''An  exam- 
ination of  the  previous  adjudications  by  this 
court,  to  which  he  has  referred,  and  a  con- 
sideration of  the  general  principles  upon 
which  the  jurisdiction  of  courts  of  equity  in 
such  cases  depends,  have  brought  us  to  tlie 
conclusion,  that  upon  the  allegations  in  the 
bill  before  us,  the  injunction  was  properly  is- 
sued. Such  applications  are  always  addressed 
to  the  sound  discretion  of  the  court,  and 
every  case  must  depend  upon  the  particular 
facts  and  circumstances  belonging  to  it,  and 
alleged  on  the  face  of  the  bill.  .  .  .  The  cases 
of  Lewis  v.  Levy  and  Freeland  v.  Reynolds,  16 
Md.  85  and  417,  were  both  of  them  instituted 
by  parties  claiming  title  as  grantees  under 
bills  of  sale  or  mortgages  of  personal  chattels, 
not  being  in  possession,  and  claiming  the  in- 
terference of  the  court  by  way  of  injunction, 
to  protect  the  same  from  seizure  and  sale 
under  execution.  This  court  held  that  the 
injunction  ought  not  to  be  issued;  and  the 
grounds  and  reasons  upon  which  those  cases 
rest  are  too  firmly  established  now  to  be 
shaken.  But,  in  our  opinion,  the  case  now 
before  us  is  clearly  distinguishable  -from 
those.  Here,  the  bill  of  complaint  allpg«!s 
that  the  property  which  the  appellant  is 
about  to  seize  and  sell  under  hit;  oxeoutioii 
against  Worth  and  Fullerton  belongs  bona 
fide  to  the  complainant,  and  constitutes  his 
stock  in  trade  and  merchandise;  and  that  thu 
consequence  of  permitting  them  to  be  seijced 
and  sold,  would  utterly  destroy  his  trade, 
credit  and  business  as  a  merchant,  and  de- 
prive him  of  the  means  of  support.  It  is  said 
that  the  injunction  ought  to  be  refused,  bo- 
cause  the  complainant  has  full  and  complete 
remedy  at  law.  If  this  were  so,  we  agree  that 
a  court  of  equity  would  have  no  jurisdiction 
to  grant  relief  in  the  case.  But,  to  our  mind, 
it  appears  that  there  are  elejnents  of  ap- 
prehended damage  and  injury  alleged  in  thia 
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bill,  not  presented  in  this  cases  of  Lewis  v. 
Levy  and  Freeland  v.  Reynolds,  and  for 
which  the  law  does  not  afford  adequate  and 
sufficient  remedy,  either  by  action  of  trespass, 
or  by  replevin.  This  last  remedy  would  be 
atterly  inadequate,  and  would  require  such  a 
multiplicity  of  suits  as  w*ould  leave  the  in- 
jured party  without  remedy." 

In  Watson  v.  Sutherland,  5  Wall.  74,  18  U. 
S.  (L.  ed.)  580,  the  court  said:  "It  is  con- 
tended that  tlie  injunction  should  have  been 
refused  because  there  was  a  complete  remedy 
at  law.  If  the  remedy  at  law  is  sufficient, 
equity  cannot  give  relief,  *but  it  is  not  enough 
that  there  is  a  remedy  at  law;  it  must  be 
plain  and  adequate,  or  in  other  words,  slq 
practical  and  efficient  to  the  ends  of  justice, 
and  its  prompt  administration,  as  the  remedy 
in  equity/  How  could  Sutherland  be  com- 
pensated at  law,  for  the  injuries  he  would 
suffer,  should  the  grievances  of  which  he  com- 
plains be  consummated?  If  the  appellants 
made  the  levy,  and  prosecuted  it  in  good  faith, 
without  circumstances  of  aggravation,  in  the 
honest  belief  that  Wroth  &  Fullerton  owned 
the  stock  of  goods  (which  they  swear  to 
in  their  answer),  and  it  should  turn  out,  in 
an  action  at  law  instituted  by  Sutherland  for 
the  trespass,  that  the  merchandise  belonged 
exclusively  to  him,  it  is  well  settled  that  the 
measure  of  damages,  if  the  property  were 
not  sold,  could  not  extend  beyond  the  Injury 
done  to  it,  or  if  sold,  to  the  yalue  of  it, 
when  taken,  with  interest  from  the  time  of 
the  taking  down  to  the  trial.  And  this  is  an 
equal  rule,  whether  the  suit  is  against  the 
marshal  or  the  attaching  creditors,  if  the 
proceedings  are  fairly  conducted,  and  there 
has  been  no  abuse  of  authority.  Any  harsher 
rule  would  interfere  to  prevent  the  assertion 
of  rights  honestly  entertained,  and  which 
should  be  judicially  investigated  and  settled. 
*Legal  compensation  refers  solely  to  the  in- 
jury done  to  the  property  taken,  and  not  to 
any  collateral  or  consequential  damages,  re- 
sulting to  the  owner,  by  the  trespass.'  Loss 
of  trade,  destruction  of  credit,  and  failure  of 
business  prospects  are  collateral  or  conse- 
quential damages,  which  it  is  claimed  would 
result  from  the  trespass,  but  for  which  com- 
pensation cannot  be  awarded  in  a  trial  at  law. 
Commercial  ruin  to  Sutherland  might,  there- 
fore, be  the  effect  of  closing  his  store  and  sell- 
ing his  goods,  and  yet  the  common  law  fail 
to  reach  the  mischief.  To  prevent  a  conse- 
quence like  this,  a  court  of  equity  steps  in,  ar- 
rests the  proceedings  in  limine;  brings  the 
parties  before  it;  hears  their  allegations  and 
proofs  and  decrees,  either  that  the  proceedings 
shall  be  unrestrained,  or  else  perpetually  en- 
joined. The  absence  of  a  plain  and  adequate 
remedy  at  law  affords  the  only  test  of  equity 
jurisdiction,  and  the  application  of  this 
principle  to  a  particular  case  must  depend 
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altogether  upon  the  character  of  the  case,  as 
disclosed  in  the  pleadings.  In  the  case  we 
are  considering,  it  is  very  clear  that  the 
remedy  in  equity  could  alone  furnish  relief, 
and  that  the  ends  of  justice  required  the  in- 
junction to  be  issued." 

It  lias  been  held  that  the  publisher  of  mer- 
cantile reference  books  could  maintain  an 
action  to  enjoin  an  execution  sale  as  the 
property  of  a  third  person  of  books  which 
were  in  his  hands  as  a  subscriber.  Sinsa- 
baugh  V.  Dun,  214  111.  70,  73  N.  E.  390,  affirm- 
ing 114  111.  App.  523,  wherein  the  court 
said:  "From  the  original  and  supplemental 
bill  it  appears,  and  the  decree  finds,  that 
Sinsabaugh  was  threatening  to  make  other 
levies  under  said  judgment  upon  other  like 
property  of  appellees  in  the  county  of  Coles, 
and  to  disclose  the  contents  of  appellees'  re- 
ference books  to  all  persons  paving  a  small 
sum  therefor,  less  than  the  charges  made  by 
appellees  for  the  reports,  confidential  in  char- 
acter, furnished  by  them  to  their  patrons  and 
subscribers.  The  books  were  copyrighted  and 
continued  the  property  of  appellees.  No  one 
had  a  right  to  use  information  contained 
therein  and  derived  therefrom  except  by  their 
permission  or  pursuant  to  a  contract  made 
with  them.  The  injuries  which  were  about 
to  be  visited  upon  appellees  were  of  such 
character  that  their  damages  could  not  be 
ascertained  or  computed  so  that  adequate 
compensation  therefor  could  be  obtained  in  a 
suit  at  law.  The  authorities  cited  below  war- 
rant the  conclusion  that  the  acts  threatened 
would  constitute  such  an  interference  with 
the  business  and  property  of  appellees  as 
would  occasion  irreparable  injury  within  the 
meaning  of  the  law." 

d.  Corporate  Stock, 

In  a  few  cases  it  has  been  held  that  an  in- 
junction will  not  lie  against  a  wrongful  sale 
of  stock  under  an  execution,  the  remedy  of 
the  person  injured  being  the  same  lis  for  the 
wrongful  sale  of  other  personal  property. 
Chaffee  v.  Coggshall,  6  Fed.  Cas.  No.  2,571a; 
Boone  v.  Van  Gorder,  164  Ind.  449,  74  N.  E. 
4,  108  Am.  St.  Rep.  314.  See  also  Reeves  v. 
Cooper,  12  N.  J.  Eq.  228.  Compare  Stout  v. 
La  Follette,  64  Ind.  366. 

But  in  Weber  v.  Bullock,  19  Colo.  214,  35 
Pac.  183,  it  was  held  that  where  an  assign- 
ment of  stock  was  made  in  good  faith  and  for 
a  valuable  consideration  and  the  assignee  had 
done  all  in  his  power  to  comply  with  the  re- 
quirements of  the  statute  relating  to  the 
transfer  of  stock,  and  the  stock  was  after- 
wards attached  and  levied  on  as  the  property 
of  the  assignor,  the  assignee  could  maintain 
a  suit  to  enjoin  the  sale  of  the  stock  although 
it  had  not  been  transferred  in  the  books  of 
the  corporation.     Relief  was  given  although 
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the  plaintiff  could  have  brought  an  action 
against  the  corporation  to  recover  the  statu- 
tory penalty  for  its  failure  to  transfer  the 
stock. 

In  Nashville  Trust  Co.  v.  Weaver,  102  Tenn. 
66,  50  S.  W.  763,  it  appeared  that  the  stock 
standing  in  the  name  of  a  decedent  was 
levied  on  under  executions  issued  on  decrees 
obtained  before  the  death  of  the  decedent, 
llie  administrator  brought  an  action  to  en- 
join a  sale  of  the  stock  on  the  ground  that 
stock  was  not  subject  to  the  levy  of  an 
execution  but  relief  was  denied.  The  bill  al- 
leged, however,  that  some  of  the  shares  of 
stock  were  held  by  the  decedent  as  treasurer, 
and  that  some  others  were  held  by  him  as 
trustee.  It  was  held  that  in  this  respect  the 
bill  showed  equity. 

Equity  will  interfere  to  restrain  the  wrong- 
ful sale  and  removal,  under  an  execution  of 
lixtures  attached  to  the  soil.  Tison  v.  Tanie- 
hill,  28  La.  Ann.  703;  lAndell  v.  Harrison, 
16  Phila.  (Pa.)  85,  40  Leg.  Int.  4;  Witmer's 
Appeal,  45  Pa.  St.  455,  84  Am.  Dec.  505; 
Patton  V.  Moore,  10  W.  Va.  428,  37  Am.  Rep. 
789;  Dunn  v.  Baxter,  30  W.  Va.  672,  5  S.  E. 
214.  Compare  Beatty  v.  Smith,  14  S.  D. 
24,  84  N.  W.  208.  Thus  in  Patton  v.  Moore, 
supra,  the  court  said:  "Equity  will  take 
jurisdiction  by  injunction  to  preserve  the  in- 
heritance, and  where  the  mill  is  about  to  bis 
dismantled  by  execution  creditors  of  the  own- 
ers who  have  levied  on  the  fixtures  attached 
thereto,  equity  will  interfere  to  prevent  it." 

In  Witmcrs  Appeal,  45  Pa.  St.  455,  84  Am. 
Dec.  505,  a  bill  was  •  filed  by  a  judgment 
creditor  to  enjoin  the  sale  under  an  execution, 
issued  on  a  junior  judgment,  of  an  engine 
and  machinery  of  a  grist  and  saw  mill  which 
had  been  severed  from  the  realty  by  the 
execution  debtor  for  the  purpose  of  enabling 
them  to  be  levied  on.  In  affirming  a  decree 
wanting  relief  the  court  said:  "There  is  not 
the  least  difficulty  in  affirming  the  decree. 
That  is  the  ground  of  fraud,  to  which,  there 
can  be  no  question,  the  equity  jurisdiction 
extends.  The  case  disclosed  by  the  bill  and 
answer  is  that  of  a  plaintiff  with  judgments 
to  a  large  amount  against  a  defendant  con- 
ceded to  be  insolvent,  and  the  real  estate  on 
.which  these  judgments  are  liens  admitted  to 
be  insufficient  for  their  securitv.  It  consist- 
ed  of  about  forty  acres  in  Union  township, 
Lebanon  county,  with  a  steam  grist  and  saw 
mill  thereon,  which  mills  contained  a  steam- 
engine,  boilers,  and  other  machinery  necessa- 
rily connected  and  used  together,  essential 
to  the  working  of  said  mills,  and  so  annexed, 
fixed,  and  embedded  in  the  structure  of  said 
mills  as  to  be  part  of  the  freehold.  The  de- 
fendant admitted  that  he  detached  the  steam- 


engine  and  converted  it  into  personalty,  for 
the  purpose  of  enabling  certain  of  his  cred- 
itors to  levy  upon  it,  and  sell  it  in  satisfac- 
tion of  their  claims.  He  claims  to  have  done 
this  on  his  own  mere  motion,  and  without 
confederacy  with  the  creditors  for  whosMi 
benefit  it  was  done;  but  he  admits  that  they 
levied  on  it  as  personalty,  and  thus  appro- 
priated to  themselves  the  benefits  of  his  act, 
if  they  did  not  help  him  to  perform  it.  They 
were  subsequent  judgment  creditors  to  the 
plaintiff  in  this  bill,  and  had  no  legal  right 
to  be  first  paid  out  of  the  debtor's  property. 
If  the  real  estate,  before  severance  of  the 
engine,  was  inadequate  to  secure  prior  lieu 
creditors,  it  is  manifest  the  sever ence,  which 
sensibly  impaired  the  value  of  the  estate,  was 
a  great  wrong  done  to  them.  The  learned 
judge  pronounced  it  a  palpable  fraud  and  an 
illegal  preference  of  creditors.  When  the 
principle  was  pressed  upon  him,  that  equity 
will  not  ordinarily  restrain  the  sale  of  chat- 
tels, after  they  have  been  severed  from  the 
freehold,  he  put  himself  distinctly  on  the 
ground  that  the  acts  of  Tboma  were  a  fraud 
in  law,  'intended  and  calculated  to  give  a 
later  judgment  creditor  an  advantage  over 
an  earlier  one,  and  that  all  the  parties  de- 
fendants were  participants  in  the  fraud,  and 
cannot  take  advantage  of  their  own  wrong.' 
This  was  the  true  ground  of  the  decree,  and 
it  is  upon  this  ground  we  affirm  it." 

4.  Tms  aw  Plaintiff. 

A  person  seeking  an  injunction  against  an 
execution  sale  of  personal  property  levied  on 
as  belonging  to  a  third  person  must  show  a 
clear  title  to  the  property.  Terry  v.  John- 
ston, 129  Fed.  354,  64  C.  C.  A.  24;  Mora  v. 
Avery,  22  Leu  Ann.  417;  Wamick  v.  Michael, 
U  Gill  k  J.  (Md.)  153;  Wen^el  v.  Milbury, 
93  Md.  427,  49  Atl.  618;  Marshon  v.  Toohey, 
38  Ncv.  248,  148  Pac.  357;  Green  v.  George- 
town Bank,  10  Rich  Eq.  (S.  C.)  27;  Loftin 
V.  Espy,  4  Yerg.  (Tenn.)  84;  Saunders  v. 
Woods,  5  Yerg.  (Tenn.)  142;  Bryan  v.  Earth- 
man,  6  Yerg.  (Tenn.)  24;  Pope  v.  Eakiii,  3 
Humph.  (Tenn.)  413;  Taylor  v.  Harwell,  5 
Humph.  (Tenn.)  331. 

Thus  in  Terry  v.  Johnston,  supra,  it  ap- 
peared that  an  execution  was  issued  on  a 
forfeited  forthcoming  bond  and  levied  on  the 
property  of  one  of  the  sureties.  The  prin- 
cipal in  the  bond  having  been  adjudicated  a 
bankrupt,  he,  together  with  another  surety 
on  the  forthcoming  bond,  filed  a  petition  in 
the  bankruptcy  court  to  enjoin  a  sale  under 
the  execution.  A  demurrer  to  the  petition 
was  sustained  and  on  appeal  this  judgment 
was  affirmed,  the  court  saying:  "The  court 
of  bankruptcy,  it  appears,  was  not  able  to 
see  how  seizure  of  a  strangcr*s  property  to 
satisfy  an  admitted  debt  of  a  bankrupt  could 
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hann  the  bankrupt  or  his  creditors,  or  why, 
if  the  party  whose  property  was  seized  did  not 
complain,  others  should  be  heard  to  do  so." 

"That  a  portion  of  the  personal  property 
levied  upon  did  not  belong  to  appellant,  but 
to  a  deceased  party  defendent  in  the  judg- 
ment of  the  justice  court,  can  be  a  matter  of 
no  concern  to  appellant."  Corder  v.  Steinei' 
(Tex.)  54  S.  W.  277.  To  the  same  effect  see 
Van  Norden  v.  Leeds,  Man.  Unrep.  Cas.  ( La. ) 
198. 

In  Pelletier  v.  State  Nat  Bank,  117  La. 
335,  41  So.  640,  a  suit  was  brought  by  a 
married  woman  to  restrain  a  sale  under  an 
execution  issued  against  her  husband  of  prop* 
erty  which  she  claimed  as  her  separate  prop- 
erly by  reaaoD  of  a  dation  en  paiement  from 
her  husband.  It  was  held  that  the  execution 
creditors  could  inquire  into  the  validity  of 
the  transfer.  And  in  Erdman  v.  Rosenthal, 
60  Md.  312,  a  married  woman  brought  a  suit 
to  enjoin  a  sale  under  an  execution  issued 
against  her  husband  of  property  which  she 
ciaimed  as  her  separate  property.  It  ap- 
peared that  the  husband  was  in  apparent 
possession  and  active  control  of  the  property. 
Discussing  the  plaintiff's  right  to  relief  the 
court  said:  "The  husband  being  in  apparent 
possession  and  active  control  of  the  property, 
dealing  with  it  as  his  own,  it  is  incumbent 
upon  the  wife,  in  order  to  defeat  the  rights 
of  the  creditors  of  the  husband,  to  establish 
by  clear  and  undoubted  proof  a  bona  fide 
right  and  title  to  the  property." 

In  Flanagan  v.  State  Bank,  32  Ala.  508,  it 
was  held  that  where  a  wife  had  conveved  to 
her  children  her  separate  property  consisting 
of  slaves,  she  could  not  maintain  a  suit  to 
enjoin  its  sale  under  an  execution  issued 
against  her  husband. 

As  to  the  right  of  one  having  an  equitable 
claim  or  right  in  personal  property  to  a  suit 
to  enjoin  its  sale  under  an  execution  issued 
against  a  third  person,  see  supra  subdivision 

IV,  3,  b,  Equiiiible  Claim  or  Right, 

V,  Enforcement  of  Homestead  or  Other 

Exemption  Law* 


!•  Sale  of  Hombsikaik 

a.  In  General, 

By  the  great  weight  of  authority  a  suit  can 
be  maintained  to  enjoin  the  sale  under  execu- 
tion of  property  which  is  exempt  from  the 
claims  of  creditors  because  it  constitutes  the 
debtor's  homestead. 

United  Statea.^Wehh  v.  Hayner,  49  Fed. 
601. 

Tirit/oniMk-— Dimn  v.  Tozer,  10  Cal.  167; 
Koth  V.  Insley,  86  Cal.  134,  24  Pac.  863. 

Florida. — ^Lewton  v.  Howcr,  18  Fla.  872; 
Milton  v«  Milton,  63  Fla.  533,  58  So.  718. 
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lUinoia.^StoekeT  v.  Curtis,  264  111.  582, 
106  N.  E.  441.  See  also  Webb  v.  Hollenbeek, 
48  111.  App.  514;  Moriaxty  v.  Gait,  125  111. 
417,  17  N.  E.  714. 

Iowa. — See  Boyer  v.  Dague,  167  la.  212, 
149  N.  W.  73.  Compare  Henderson  v.  Rain- 
bow, 76  la.  320,  41  N.  W.  29. 

Kansas. — Ard  v.  Pratt,  61  Kan.  775,  60 
Pac.  1048,  reversing  10  Kan.  App.  335,  58  Pac. 
283;  Mann  v.  Jenkins,  110  S.  W.  387,  33 
Ky.  L.  Rep.  589. 

Lomsiana. — ^Tison  v.  Taniehill,  28  La.  Ann. 
793;  Calvit  v.  Williams,  35  La.  Ann.  322. 

Mi»sissif^pi. — Irwin  v.  Lewis,  50  Miss.  363. 

Miseowi. — ^Vogler  v.  Montgomery,  54  Mo. 
677. 

New  HampehAre, — ^Tucker  v.  Kenniston,  47 
N.  H.  267,  93  Am.  Dec.  426. 

Oklahoma, — ^Rader  v.  Gvozdanovic,  35 
Okla.  421,  130  Pac.  169. 

STe^MM.— <]rardner  v.  Douglass,  64  Tex.  76; 
Best  V.  Ray,  33  S.  W.  292;  Parsons  v.  Mc- 
Kinney,  133  S.  W.  1084;  Canales  v.  Canales, 
190  S.  W.  842;  Pierce  v.  Jones,  193  S.  W. 
1137.  Compare  Alexander  v.  Banner,  30  S. 
W.  563. 

Thus  in  Stocker  v.  Curtis,  264  111.  582,  100 
N.  £.  441,  it  was  said:  ''While  the  sale, 
under  execution,  of  the  homestead  estate  is 
void  and  may  be  attacked  in  an  action  at  law, 
fttill  where  such  a  sale  is  made  and  results  in 
clouding  the  title  of  the  homestead  the  legal 
remedies  have  generally  been  regarded  as  in- 
adequate for.  the  prevention  of  such  a  wrong, 
and  equity  has  very  freely  extended  its  pre- 
ventive jurisdiction  to  stop  the  illegal  sale, 
under  execution,  of  premises  in  the  actual 
occupancy  of  the  debtor  as  a  homestead  and 
which  are  protected  from  levy  and  sale  under 
the  exemption  laws  of  the  state.  (High  on 
Injunctions,  sec.  438,  and  cases  there  cited.) 
Under  the  averments  of  the  bill  in  tlie  case 
at  bar  it  appears  that  the  sheriff,  by  virtue  of 
an  execution,  has  levied  upon  the  homestead 
of  plaintiff  in  error  and  is  about  to  offer  the 
same  for  sale  without  having  summoned  three 
householders,  as  commissioners,  to  appraise 
the  premises  and  set  off  the  homestead  in  case 
the  same  was  found  to  be  susceptible  of  di- 
vision. In  short,  the  bill  alleges  that  the 
officer  is  proceeding  to  sell  the  homestead  of 
plaintiff  in  error  without  any  attempt  to  com- 
ply with  section  10  of  the  Exemption  Statute. 
The  bill  alleges  that  the  value  of  the  two 
lots  does  not  exceed  $1,200  and  that  the 
interest  of  the  plaintiff  in  error  in  the  entire 
premises  is  worth  not  to  exceed  one-half  of 
that  amount.  Under  these  averments  of  the 
bill  we  are  unable  to  discover  any  legal 
theory  upon  which  the  defendants  in  error 
can  justifv  this  proceeding." 

And  in  Canales  v.  Canales  (Tex.)  190  S.  W. 
842,  the  court  said :  ''This  is  a  suit  instituted 
by  appellants  to  restrain  the  sale  under  execu- 
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tion  of  a  certain  tract  of  land  alleged  to  be 
the  homestead  of  appellants,  and  consequent- 
ly exempt  from  sale  under  execution.  There 
was  a  preliminary  hearing  of  the  cause,  and 
this  appeal  is  perfected  from  an  interlocu- 
tory order  of  the  court  refusing  a  temporary 
injunction.  The  evidence  was  conflicting  as 
to  whether  the  land  in  dispute  was  a  home- 
stead or  had  been  abandoned  by  appellants, 
but  the  question  was  one  of  fact,  and  forms 
a  reasonable  ground  for  the  belief  that  ap- 
pellants will  probably  sustain  great  harm  if 
this  property  is  sold  under  execution,  and 
that  nothing  but  a  short  delay  will  be  en- 
countered by  appellees.  We  think,  therefore, 
that  the  court  should  have  granted  the  tem- 
porary writ  of  injunction  and  restrained  a 
sale  of  the  property  until  the  cause  could 
be  tried  on  its  merits.  Friedlander  v.  Ehren- 
worth,  58  Tex.  350;  Daniels  v.  Daniels  (Tex.)  . 
127  S.  VV.  569.  Even  if  the  old  rule  of  re- 
fusing an  injunction,  when  the  applicant 
has  an  adequate  legal  remedy,  were  in  force 
in  Texas,  tlie  right  to  an  injunction  to  re- 
strain the  sale  of  a  homestead,  under  exe- 
cution, would  exist.  The  sale  would  cast  a 
cloud  upon  the  title  to  the  property,  and  the 
owners  would  have  the  right  to  an  injunction 
to  prevent  such  cloud.  Joyce  on  Injunctions, 
§§  708,  70»;  Van  Eatcliflf  v.  Call,  72  Tex. 
491,  10  S.  W.  678;  Mann  v.  Wallis,  76  Tex. 
611,  12  S.  W.  1123;  Leachman  v.  Gapps,  89 
Tex.  690,  36  S.  W.  250;  Wylde  v.  Gapps,  27 
Tex.  Giv.  App.  112,  65  S.  W.  648;  Barr  v. 
Simpson,  54  Tex.  Giv.  App.  105,  117  S.  W. 
1041.  Appellants  have  a  case  which  should 
be  determined,  if  they  so  desire,  by  a  jury,  on 
its  merits,  and  they  should  not  have  a  cloud 
placed  on  their  title  before  a  final  trial,  which 
they  will  be  compelled  to  have  removed.  The 
judgment  of  the  trial  court  is  reversed,  and 
a  temporary  writ  of  injunction  is  granted,  re- 
straining the  sale  of  the  land  described  in 
the  petition  until  the  cause  is  finally  disposed 
of  on  its  merits." 

In  Webb  v.  Hayner,  49  Fed.  601,  the  court 
said:  **That  courts  of  equity  will  enjoin  the 
sale  of  a  homestead  under  execution  appears 
well  established  by  the  authorities.  The  rule 
is  thus  stated  by  Mr.  High:  'Regarding  the 
sale  of  the  homestead  interest  as  operating 
as  a  cloud  upon  the  title,  and  the  legal  reme- 
dies being  generally  inadequate  for  the  pre- 
vention of  such  a  grievance,  relief  in  equity 
has  been  freely  extended  for  the  purpose  of 
preventing  an  enforced  sale  under  execution 
of  the  premises  in  the  actual  occupancy  of  the 
debtor  as  a  homestead,  and  which  are  pro- 
tected from  levy  and  sale  under  the  home- 
stead exemption  laws  of  the  state.*  1  High 
Inj.  §  438.  Mr.  Freeman  says:  'The  sale 
of  homestead  property  imder  execution  has 
frequently  been  enjoined.  The  injunction, 
in  such  cases,  has  uniformly  been  justified 


upon  the  ground  that  the  sale,  if  permitted 
to  be  made,  would  create  a  cloud  on  the 
defendant's  title.'  Freem.  Ex'ns,  §  439. 
In  Thompson  on  Homestead  and  Exemptions 
(section  681)  it  is  said  by  the  author  that — 
*One  of  the  grounds  on  which  courts  of  equity 
frequently  interfere  for  the  protection  of  the 
debtor's  homestead  is  cloud  upon  title.  Thus, 
where  a  house  constituting  a  part  of  a  debt- 
or's homestead  has  been  sold  under  an  exe- 
cution against  him,  although  the  sale  confers 
no  title,  yet  it  constitutes  such  a  cloud  upon 
the  debtor's  title  that  equity  will  interfere 
to  enjoin  possession.  So,  in  order  to  prevent 
a  cloud  being  cast  upon  his  title,  a  court  of 
eqiiity  will  enjoin  a  threatened  sale  of  a 
debtor's  homestead'.'  See  also  10  Am.  &  Kng. 
Enc.  of  Law,  809,  tit.  'Injunctions.'  Refer- 
ence also  to  the  following  cases  will  conclu- 
sively show  that  injunction  is  the  proper 
remedy  to  prevent  the  threatened  sale  of  a 
homestead  under  circumstances  disclosed  by 
the  bill  in  this  suit:  Gardner  v.  Douglass, 
64  Tex.  76;  Van  Ratcliff  v.  Call,  72  Tex.  491, 
10  S.  W.  578;  Fink  v.  O'Xeil,  106  U.  S.  272, 
1  S.  Ct.  325,  27  U.  S.  (L.  ed.)  196.  The 
defendants  rely,  in  support  of  their  position, 
upon  Cameron  v.  White,  3  Tex.  162;  Carlin 
V.  Hudson,  12  Tex.  202,  62  Am.  Dec.  521; 
Whitman  v.  Willis,  51  Tex.  421.  It  is  appar- 
ent from  an  examination  of  those  authorities 
that  they  are  without  application  to  the  facts 
as  set  forth  in  the  bill  of  complaint.  Tliere 
no  homestead  question  was  involved.  Here 
the  only  purpose  of  the  bill  is  to  restrain  the 
sale  of  homestead  property,  which  is  securely 
protected  from  forced  sale  by  the  constitution 
and  laws  of  the  state." 

In  Roth  V.  Insley,  86  Cal.  134,  24  Pac.  853, 
it  was  contended  that  if  a  sale  under  execu- 
tion of  a  homestead  was  illegal  and  could  not 
vest  any  title  in  the  purchaser,  the  judgment 
debtor  could  not  enjoin  the  sale  since  no  cloud 
would  be  cast  on  his  title  by  the  sale.  In 
answering  this  contention  the  court  said: 
'The  authorities  do  not  sustain  this  view  of 
the  matter;  for  if  the  sale  under  execution 
had  taken  place,  and  a  deed  to  the  purchaser 
been  made,  and  all  other  proceedings  in  the 
matter  were  valid,  and  an  action  in  ejectment 
had  been  brought  by  the  appellants  to  recover 
from  the  plaintiff  the  possession  of  the  prop- 
erty, the  proceedings  and  muniments  of  title 
which  the  plaintiffs  in  that  action  would  pro- 
duce would  not  show  on  the  face  thereof  that 
such  plaintiffs  had  no  title  to  the  property. 
It  would  be  necessarv,  in  order  to  defeat  their 
action,  that  the  defendant  ^there,  respondent 
here,  should  introduce  extrinsic  evidence  to 
defeat  the  action;  that  is,  he  would  be  ob- 
liged to  introduce  the  declaration  of  the 
homestead,  so  as  to  show  that  an  execution 
sale,  valid  on  its  face,  and  tmder  a  valid 
judgment  against  him,  was  not  good  to  pass 
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titie  to  the  property  levied  upon,  which  by 
the  record  was  shown  to  be  vested  in  him,  it 
is  tnie,  but  not  subject  to  this  debt,  because 
it  was  a  homestead  duly  and  legally  declared, 
and  not  abandoned.  The  authorities  seem  to 
assert,  where  such  necessity  might  exist  of 
the  introduction  in  an  action  of  ejectment  of 
such  extrinsic  evidence,  that  a  sale  as  here 
proposed  would  cast  a  cloud  upon  the  title  to 
the  property,  and  entitle  the  owner  to  have 
it  enjoined,  as  was  done  in  the  present  in- 
stance." 

In  Gtorgia  it  has  been  held  in  a  recent 
case  that  a  suit  to  enjoin  an  execution  sale 
of  a  hixnestead  set  apart  by  the  bankruptcy 
court,  could  not  be  maintained,  the  plaintiff 
being  left  to  the  remedy  of  filing  an  affidavit 
of  illegality  or  statutory  claim.     Smith  v. 
Murphey,  140  Ga.  80,  78  S.  £.  423.     In  sev- 
eral earlier   cases   execution   sales  were  en- 
joined until   the   validity   of    the   execution 
debtor's  claim  to  a  homestead  exemption  was 
determined.    Brown  v.  Thornton,  47  Ga.  474; 
Johnson  v.  Griffin  Banking,  etc.  Co.  55  Ga. 
691;  Shore  v.  Gastley,  75  Ga.  813.     But  in 
Piatt  V.  Sheffield,  63  Ga.  627,  it  was  held  that 
a  judgment    debtor    could    not   maintain    a 
Euit  to  enjoin  an  execution  sale  of  land  on 
the  ground  that  it  was  his  homestead,  where 
there  was  a  decree  subjecting  the  homestead 
to  the  claim  of  the  creditor.    The  court  said : 
"This  is  an  attempt  to  prevail  upon  a  court  of 
equity  to  interpose  to  prevent  the  execution 
of  legal  process  of  a  court  of  law  on  a  judg- 
ment regularly  obtained,  subjecting  tlie  prop- 
erty and  ordering  the  execution  to  proceed 
and  sell  it.    This  cannot  be  done  bv  a  court 
of  equity,  according  to  its  well-settled  prin- 
ciples,  where   there   is   laches   or   negligence 
on  the  part  of  the  complainant.    Code,  §§  3129, 
3595.    It  was  his  own  neglect  that  the  first 
homestead   by   supplement   was   not    right^ 
that  his  first  claim  papers  were  not  right,  and 
his  whole  trouble  has  been  caused  by  his  own 
laches.    No  fraud  of  any  sort  is  charged  on 
the  other  side,  and  no  accident  prevented  his 
defense,  and  he  had  no  defense  of  which  he 
was  ignorant.     The  judgment  of  a  court  of 
law  was  pronounced  against  him  on  claim  of 
a  homestead  in  this  same  property,  it  was 
found  subject,  and  the  case  is  res  ad  judicata. 
Code,  §§  2897,  3577,  3826.     This  case  is  un- 
like those  cited  by  plaintiff  in  error  to  wit: 
6  Ga.  495,  27  Ga.  58,   45  Ga.  552,  47  Ga. 
452,  40  Ga.  293,  37  Ga.  561.    Here  the  par- 
ties and  subject-matter  are  exactly  the  same, 
the  laches  and  carelessness  are  all  with  the 
plaintiff  in   error,  no  accident  happened  to 
him,  and  nobody  defrauded  him.    There  must 
be  some  end  to  litigation,  and  while  our  con- 
stitution and  laws  favor  homestead  and  ex- 
emptions for   families,  there  must  be   some 
limit  to  the  number  of  times  their  heads  will 
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be  permitted  to  tako  them  out  and  peHect 
them,  and  thus  amend  their  testimony." 

In  Indiana  a  judgment  creditor  can  main- 
tain a  suit  to  enjoin  the  execution  sale  of 
lands  claimed  by  him  to  be  exempt  from  the 
claims  of  creditors,  only  when  the  judgment 
is  rendered  on  an  express  or  implied  con- 
tract. Martin  v.  Pifer,  96  Ind.  245;  Berry 
V.  Nichols,  96  Ind.  287;  Goldthait  v.  Walker, 
134  Ind.  527,  34  N.  E.  378.  In  Mead  v. 
McFadden^  68  Ind.  340,  the  action  was 
brought  by  a  widow  to  protect  her  interesi 
as  a  widow  in  several  lots  and  to  enjoin 
their  sale  under  executions  issued  by  judg- 
ment creditors  of  her  deceased  husband. 
Denying  relief  the  court  said:  "She  would 
take  and  hold  this  one-third  interest  in  the 
lots  free  from  the  claims  of  the  judgment 
creditors  of  her  deceased  husband  and,  there- 
fore, her  interest  therein  would  not  be 
effected  by  the  sale  of  the  lots  by  the  sheriff, 
under  the  execution  in  his  hands,  in  favor  of 
said  judgment  creditors." 

b.  Impairment  or  Loss  of  Right. 

In  Jones  v.  Olson,  17  Colo  App.  144,  67 
Pac  349,  it  was  held  that  after  the  lien  of 
an  executien  has  attached  to  property  the 
right  of  exemption  of  the  property  from. the 
claims  of  creditors  cannot  be  set  up  for  the 
first  time,  and  the  sale  under  the  execution 
enjoined.  But  on  the  other  hand  in  Robin- 
son V.  Hughes,  117  Ind.  293,  20  N.  £.  220, 
10  Am.  St.  Bep.  45,  3  LJLA.  383,  it  was  held 
that  the  marriage  of  the  execution  defendant 
after  the  levy  of  an  execution  conferred  on 
him  the  right  to  claim  the  benefit  of  the 
exemption  laws  and  entitled  him  to  an  in- 
junction against  a  sale  of  the  property. 

In  American  Nat.  Bank  y.  Strong  (Tex.) 
188  S.  W.  1014,  it  appeared  that  the  owner 
of  a  homestead  exchanged  it  for  another 
tract  of  land  and  within  six  months  there- 
after an  execution  was  levied  on  the  tract 
of  land  by  virtue  of  a  judgment  against  the 
former  o^vner  of  the  homestead.  A  suit  was 
brought  to  enjoin  a  sale  of  the  tract  of  land 
and  relief  was  granted.  In  affirming  the 
judgment  the  court  said:  "Appellant  urges 
that  six  months  allowed  for  the  disposition 
of  the  land  has  expired  and  the  injunction' 
should  be  dissolved.  The  levy  of  the  execu- 
tion was  made  within  six  months  after  the 
exchange  and  is  ineffectual,  if  the  land  was 
acquired  in  exchange  for  a  homestead.  Witt 
V.  Teat  (Tex.)  167  S.  W.  302.  Therefore  as 
to  this  injunction  it  will  not  be  dissolved,  but 
the  action  of  the  lower  court  will  be  affirmed.'* 

In  Borron  v.  Sollibelloe,  28  La,  Ann.  355, 
it  was  held  that  the  right  of  homestead  did 
not  attach  to  the  undivided  half  of  a  planta- 
tion, movables  and  products  and  that  an 
execution  sale  of  them  would  not  be  enjoined. 
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In  Ingraham  v.  Dyer,  125  Mo.  491,  28  S. 
\V.  840,  it  appeared  that  property  levied  on 
under  an  execution  had  been  sold  at  a  trus- 
tee's sale  under  a  deed  of  trust  which  the 
execution  creditor  had  executed.  At  the  time 
of  the  execution  the  debtor's  right  to  redeem 
the  property  had  not  yet  expired.  It  was 
held  that  he  could  maintain  a  suit  to  enjoin 
a  sale  of  the  property  under  the  execution. 

In  Brown  v.  Green,  89  S.  C.  32«,  71  S.  E. 
D58,  it  was  held  that  where  a  tract  of  land 
levied  on  under  an  execution  exceeded  in  valu- 
ation the  amount  allowed  for  the  value  of  a 
homestead  the  judgment  debtor  could  not 
maintain  a  suit  to  enjoin  a  sale  under  the 
execution,  although  there  was  a  mortgage 
on  the  property  which  reduced  the  value  of 
the  owner's  equity  to  an  amount  less  than 
that  allowed  for  the  homestead  exemption. 

In  Hill  V.  Marianna  First  Kat.  Bank  (Fla.) 
75  So.  615,  it  appeared  that  the  owner  of 
property  had  it  divided  into  lots  according 
to  a  map,  w'ith  the  intention  of  dividing  it 
between  her  children  and  grandchildren,  but 
she  retained  possession  of  the  entire  tract  as 
a  homestead.  It  was  held  that  she  was  en- 
titled to  an  injunction  against  the  sale  of  the 
property  under  an  execution. 

c.  Buit  by  Wife. 

It  has  been  held  that  a  wife  can  maintain 
a  suit  to  enjoin  a  sale  of,  the  homestead  under 
an  execution  issued  on  a  judgment  obtained 
against  her  husband.  Culver  v.  Rogers,  28 
Cal.  620;  S)[>encer  v.  Rosenthall,  58  Tex.  4; 
Taylor  v.  Ward  (Tex.)  102  S.  W.  465;  Sam- 
uelson  V.  Bridges,  6  Tex.  Civ.  App.  425,  25  S. 
W.  636;  Ross  v.  Howard,  25  Wash.  1,  64 
Pac.  794.  See  also  Zimmerman  v.  Clarke,  9 
Kan.  App.  889  mem.  68  Pac.  277.  "Injunc- 
tions are  allowed  by  our  practice  to  guard 
the  rights  of  the  wife  against  an  attempted 
sale  of  the  homestead  or  her  separate  prop- 
erty for  the  debts  of  her  husband,  and  she 
may  undoubtedly  in  such  suit  prove  any  title 
which  would  have  been  available  to  her  after- 
wards in  a  suit  with  the  purchaser  at  sher- 
iff's sale."    Samuelson  v.  Bridges,  supra. 

d.  Suit  hy  Purchaser. 

The  purchaser  of  a  homestead  can  maintain 
a  suit  to  enjoin  its  sale  under  an  execution 
issued  against  the  vendor.  Marriner  v. 
Smith,  27  Cal.  649;  Miller  v.  Little,  47  Cal. 
348;  Hall  v.  Hough,  24  Ind.  273;  Qoodell  v. 
Blumer,  41  Wis.  436.  See  also  Berry  v. 
Nichols,  96  Ind.  287.  And  the  rule  applies 
although  the  judgment  on  which  the  execu- 
tion issued  was  rendered  before  the  convey- 
ance of  the  homestead.  Marriner  v.  Smith, 
27  Cal.  649:  Miller  v.  Little,  47  Cal.  348; 
Ketchin  v.  McCarley,  26  S.  C.  1,  11  S.  E. 


1099,  4  Am.  St.  Rep.  674;  Smith  v.  Zimmer- 
man, 85  Wis.  542,  55  X.  W.  956.  In  Ketchin 
V.  McCarley,  supra,  the  court  said:  '*The 
jurisdiction  of  a  court  of  equity  to  prevent 
as  well  JEis  to  remove  a  cloud  upon  the  title 
to  real  property  seems  to  be  well  settled. 
High  on  Injunctions,  section  269.  In  the  next 
section  this  writer  proceeds  to  say:  *It  is 
difficult  to  establish  any  exact  test,  which 
will  be  applicable  in  all  cases,  to  determine 
what  constitutes  such  a  cloud  upon  title  as 
to  authorize  a  court  of  equity  to  interfere  for 
its  prevention.  It  has  been  held,  however, 
that  if  the  sale,  which  it  is  sought  to  restrain, 
is  such,  that  in  an  action  of  ejectment 
brought  by  the  purchaser  under  the  sale  the 
real  owner  of  the  property  would  be  obliged 
to  offer  evidence  to  defeat  a  recovery,  then 
Bucli  a  cloud  would  be  raised  as  to  warrant 
the  interference  of  equity  to  prevent  the  sale.' 
Now,  if  this  case  be  subjected  to  the  test  just 
mentioned,  it  would  seem  to  be  one  in  which 
the  interposition  of  a  court  of  equity  by  in- 
junction would  be  warranted;  for  if  the  sale 
is  allowed  to  proceed,  then  the  plaintiff  here- 
in could  only  protect  herself  in  an  action  of 
ejectment  brought  by  the  purchaser  at  such 
a  sale,  by  offering  evidence  showing  that 
though  the  title  to  the  land  was  in  the  judg- 
ment debtor  at  the  time  the  judgment  was 
entered,  and  thus  it  was  apparently  liable  to 
the  lien  of  the  judgment,  yet  in  fact  it  was 
not  so  by  reason  of  its  exemption  under  the 
homestead  law.  But,  in  addition  to  this, 
until  this  question  of  homestead  is  adjudicat- 
ed, the  records  will  show  that  the  plaintiff 
held  her  land  subject  to  the  lien  of  the  de- 
fendant's judgment,  inasmuch  as  her  convey- 
ance wa6  subsequent  in  date  to  the  entry  of 
the  judgment;  and  hence,  if  she  undertook  to 
put  her  land  on  the  market  for  sale,  she  would 
have  to  do  so  with  this  cloud  upon  her  title 
in  the  shape  of  this  apparent  incumbrance. 
The  question,  however,  seems  to  have  been 
distinctly  decided  elsewhere  in  accordance 
with  this  view,  though  we  are  not  aware  of 
any  case  in  this  state  where  it  has  been 
considered.  In  High  on  Injunctions,  section 
275,  it  is  said:  'A  bona  fide  purchaser  of 
real  estate  for  a  valuable  consideration  may 
restrain  a  sale  of  the  property  under  ex- 
ecution when  he  has  purchased  after  the 
rendition  of  the  judgment,  but  before  the  ex- 
ecuticm  was  delivered  to  the  sheriff,  the  judg- 
ment not  being  a  lien  upon  the  property, 
since  such  sale  would  operate  as  a  cloud 
upon  his  title.  And  where  an  execution  cred- 
itor is  proceeding  unlawfully  to  sell  the 
homestead  interest  of  his  debtor,  he  may  be 
enjoined  upon  the  same  ground." 

In  Van  Ratcliff  v.  Call,  72  Tex.  41)1,  10  S. 
W.  578,  grantinor  relief  on  a  petition  to  en- 
join an  execution  sale  of  property,  the  court 
said:     "The  allegations  that  plaintiffs  pur- 
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ebafled  the  property  at  a  time  when  it  con- 
stituted the  homestead  of  Michael  and  family 
and  was  therefore  not  subject  to  forced  sale, 
that  it  waa  bought  for  the  purpoae^of  selling 
the  same,  that  its  sale  under  the  execution 
would  affect  injuriously  its  market  value,  and 
that  appellants  were  insolvent,  were  suffi- 
cient to  authorize  the  relief  prayed  for." 

In  Mann  v.  Wallis,  75  Tex.  611,  12  S.  W. 
1123,  it  was  held  that  the  purchaser  of  a 
homestead,  who  had  purchased  before  the 
levy  of  an  execution  on  it,  could  not  maintain 
a  suit  to  enjoin  a  sale  under  the  execution 
because  he  had  an  adequate  remedy  at  law 
to  protect  his  rights.  But  see  the  Texas 
cases  and  the  statute  of  1909  cited  supra  in 
81'bdtyision  III,  1.  Preventing  Cloud  on  Title 
to  Land — In  General,  from  which  it  would 
appear  that  a  different  practice  now  obtains 
in  that  jurisdiction. 

e.  Crops  Raised  on  Homestead, 

In  Alexander  v.  Holt,  59  Tex.  205,  it  was 
held  that  a  suit  could  be  maintained  to  en- 
join an  execution  sale  of  growing  crops  on  a 
homestead,  the  court  saying:     "The  grounds 
upon  which  the  injunction  was  asked  were 
the  exemption  of  the  property  seized  from 
execution,  and  the  want  of  auUiority  in  Cole 
(who  assumed  to  be  acting  as  special  consta- 
ble) to  make  the  levy.     It  is  unnecessary  to 
consider  the  last  ground,  as,  in  our  opinion, 
the  property  levied  upon  was  not  subject  to 
execution  for  the  debts  of  the  appellee.     So 
far  as  the  com  and  fodder  were  concerned, 
they  were  exempt  under  the  law  in  force  at 
the  time,  as  provisions  and  forage  on  hand 
for  home  consumption,  it  having  been  alleged 
and  proved  that  they  were  not  more  than 
suiBcient    to    reasonably    support    appellee's 
family  and  supply  his  stock  for  one  year. 
Pasch.  Dig.  art.  6834.     We  are  of  opinion, 
also,  that  the  crops  of  com  and  cotton  grow- 
ing on  the  homestead  were  also  exempt,  as 
necessary  to  its  beneficial  enjoyment.     Chief 
Justice  Hemphill,  in  Cobbs  v.  Coleman,'  14 
Tex.  598,  said  that  it  was  *very  clear  that 
by  these  reservations  the  legislature  intended 
a  real  substantial  benefit.     .     .     .     That  by 
fair  construction  the  grants  in  the  statute 
must  include  not  only  the  subject  itself,  but 
everything  absolutely  essential  to  its  benefi- 
cial enjoyment.'     The  same  doctrine  is  also 
deducible  from  Anderson  v.  McKay,  30  Tex. 
186.     The   beneficial   enjoyment   of   a   rural 
homestead  supposes  that  the  owner  may  use 
it  for  purposes  of   cultivation   and   raising 
upon  it  the  fruits  of  the  earth.    Of  this  right 
he  would  be  deprived  if  creditors  are  allowed 
to  invade  it,  and  seize  his  growing  crops  and 
subject  them  to  their  debts.     The  injunction 
was  rightly  perpetuated,  and  the  judgment 
below  is  affirmed." 


But  in  Coates  v.  Caldwell,  71  Tex.  19,  8 
S.  W.  922,  10  Am.  St.  Rep.  725,  an  action 
was  brought  to  enjoin  an  execution  sale  of 
matured  cotton  raised  on  a  homestead.  It 
was  held  that  the  unpicked  cotton  was  not 
subject  to  the  execution  while  that  which  was 
picked  was  subject. 

2.  Sale  of  Personal  Pbopebtt. 

In  the  majority  of  cases  it  is  held  that  an 
injunction  will  be  granted  to  prevent  an  exe- 
cution sale  of  a  debtor's  personal  property 
which  is  exempted  from  the  claims  of  cred- 
itors. Hamlett  v.  Buckner,  6  Ky.  L.  Rep. 
(abstract)  741;  Ray  v.  Hayes,  28  La.  Ann. 
641;  Cunningham  v.  Conway,  25  Neb.  619,  41 
N.  W.  462 ;  Muir  v.  Howell,  37  N.  J.  Eq.  39 ; 
Dearborn  v.  Phillips,  21  Tex.  449;  Nichols 
V.  Claiborne,  39  Tex.  363;  Peevehouse  v. 
Smith  (Tex.)  152  S.  W.  1196.  See  also 
Robinson  v.  Hughes,  117  Ind.  293,  20  N.  £. 
220,  3  L.R.A.  383,  10  Am.  St.  Rep.  45. 

In  Cunningham  v.  Conway,  supra,  the 
court  said :  ''The  plaintiff  alleges  in  his  peti- 
tion that  he  possesses  neither  lands,  town 
lots,  nor  houses  subject  to  exemption  as  a 
homestead,  and  that  he  filed  an  inventory  of 
all  his  property  with  the  ofiiicer,  who  refused 
to  call  appraisers  to  appraise  the  same.  If 
these  statements  are  true,  the  debtor  might 
have  compelled  the  officer  to  call  appraisers, 
or  have  brought  an  action  against  him  for 
the  failure  to  perform  his  duty,  yet  he  is  not 
restricted  to  these  remedies.  The  property 
being  exempt,  the  debtor  is  entitled  to  the 
peaceable  possession  of  the  .same,  and  the 
officer  may  be  enjoined  from  wrongfully  de- 
priving him  of  his  property,  as  the  officer  is 
proceeding  illegally  under  a  claim  of  right" 
A  person  bringing  an  action  to  enjoin  an 
execution  sale  on  the  ground  that  the  prop- 
erty seized  is  exempted  from  the  claim  of 
creditors  must  show  clearly  that  the  property 
is  exempt.  McLeod  v.  Noble,  122  La.  714,  48 
So.  161. 

In  Christian  v.  Hutchison,  73  Ga.  130,  it 
was  held  that  equity  would  not  enjoin  judg- 
ment creditors  from  pressing  their  executions 
until  the  applicant  for  exemption  could  have 
the  property  set  apart  for  the  benefit  of  an- 
other creditor. 

In  Muir  v.  Howell,  37  N.  J.  Eq.  39,  it  was 
held  that  a  wife  living  with  her  liusband  and 
family  could  not  maintain  a  suit  to  enjoin 
a  sale  of  property  under  an  execution  issued 
against  her  husband  on  the  ground  that  the 
propertv'  seized  was  exempt  from  the  claims 
of  the  execution  creditor. 

In  Rivet  v.  George  M.  Murrell  Planting, 
etc.  Co.  121  La.  201,  45  So.  210,  126  Am. 
St.  Rep.  320,  it  appeared  that  the  judgment 
debtor,  who  owned  four  mules,  on  an  execu- 
tion being  issued  against  him  selected  two 
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of  the  mules  as  exempt  and  voluntarily 
turned  them  over  to  another  creditor,  livhose 
claim  amounted  to  about  one-fourth  the  value 
of  the  mules  and  less  than  the  amount  of 
exemption  allowed  by  law.  The  plaintiff 
either  forfeited  the  difference  or  donated  it 
to  the  creditor.  It  was  held  that  the  debtor 
was  estopped  from  claiming  an  additional  ex- 
emption in  the  remaining  two  mules. 

Several  courts  apply  the  same  policy  in 
regard  to  the  sale  under  execution  of  per- 
sonal  property  which    is   exempt  from  the 
claim  of  creditors  as  generally  prevails  in 
regard  to  the  vrrongful  sale  of  chattels  under 
an  execution,  namely,  that  an  injunction  ordi- 
narily  will   not   be   granted,   ihe   execution 
debtor  being  left  to  his  logal  remedies  to 
obtain  redress  for  the  injury.    Jacks  v.  Big- 
han,  30  Ark.  4S1;  Driggs'  Bank  v.  Norwood, 
40  Ark.  136,  4  S.  W.  448,  4  Am.  St.  Rep.  30 ; 
Bryan  v.  Long,  14  Fla.  366;  Phillips  v.  Crich- 
ton,  17  Fla.  600;  Baxter  v.  Baxter,  77  N.  C. 
118;   Parsons  v.  Hartnian,  25  Ore.  647,  37 
Pac.  61,  42  Am.  St.  Rep.  803,  30  L.R.A.  08. 
Compare  Gaster  v.  Hardie,  76  N.  C.  460.    In 
Driggs'  Bank  v.  Norwood,  supra,  the  court 
said :    "Drlggs  &  Co.'s  bank  recovered  a  judg- 
ment against  Norwood  in  the  circuit  court 
and  caused  an  execution  to  be  levied  on  a 
carriage  and  harness.     The  levy  was  made 
February  7,  1884,  and  the  sale  was  advertised 
for  the  18th  of  the  same  month.    The  prop* 
erty  was  seized  at  the  county  seat;  and  Nor- 
wood, living  at  the  distance  of  eighteen  miles, 
was  not  apprised  of  such  seizure  until  it  was 
too  late  to  give  the  five  days'  notice  of  filing 
his  schedule  and  claim  of  exemptions,  contem- 
plated by  section  3006  of  Mansfield's  Digest. 
He  thereupon  rushed  into  equity  to  enjoin 
the  sale.    His  bill  set  forth  the  circumstances, 
which  prevented  his  claim  from  being  made 
earlier  and  in  the  regular  way.    And  it  al- 
leged that  the  value  of  the  property  levied 
upon,  together  with  that  of  all  other  per- 
sonal property  owned  by  him,  was  not  equal 
to  his  constitutional  exemption.    .    .    .    The 
pleadings  and  evidence  show  plainly  enough 
that  Norwood  is  entitled  to  claim  this  prop- 
erty  as   exempt   from   execution.      But   the 
statutory  method  for  making  the  claim  is  ex- 
clusive of  all  others.    In  Settles  v.  Bond,  49 
Ark.  114,  4  S.  W.  286,  we  decided  that  re- 
plevin would  not  lie  for  the  exempt  property, 
not  because  it  was  in  custodia  legis,  but  be- 
cause, until  a  schedule  was  filed,  tbe  execution 
defendant  was  not  pursuing  the  remedy  point- 
ed out  bv  the  statute.     Neither  can  a  bill  in 
equity  be  allowed  to  restrain  the  sale  of  cliat- 
tels  under  execution  unless  it  shows  that  the 
plaintiff  in  such  bill  has  no  other  means  of 
stopping  the  sale,  and  that  by  such  sale  ir- 
reparable damage  will  result  to  him.    .    .    . 
Granting   that  Norwood  was   prevented,   by 
causes  over  which  he  had  no  control,  from 


giving  the  required  notice  and  filing  his  sched- 
ule before  the  day  of  sale,  yet  he  had  only 
to  apply  to  the  judge  of  the  circuit  court — 
the  same  judge  who  granted  the  preliminary 
injunction — ^by  petition  setting  forth  the  cir- 
cumstances; and  if  his  excuse  was  deemed 
sufficient,  it  would  have  been  the  duty  of  the 
circuit  judge  to  order  further  proceedings 
under  the  execution  to  be  stayed  until  the 
debtor's  claim  of  exemption  could  be  made 
and  determined.    Mansf.  Dig.  sec.  2988." 

In  Dorsey  v.  Hills,  4  La.  Ann.  106,  the  suit 
was  brought  to  enjoin  an  execution  sale  of 
work  animals  on  the  ground  that  they  could 
not  be  seized  separately  from  the  plantation 
to  which  they  were  attached.  It  appearing^ 
however,  that  the  property  levied  on  was 
pointed  out  by  the  injunction  plaintiff,  it  was 
held  that  he  was  not  entitled  to  relief. 

3.  Sale  of  Pbopebty  Bought  with  Pension 

Money. 

In  Buffum  v.  Forster,  77  Hun  27,  28  N.  Y. 
8.  286,  it  was  held  that  an  execution  debtor 
could  maintain  a  suit  to  enjoin  the  sale  of 
property  purchased  with  pension  money.  The 
court  said:  "This  Action  was  brought  to 
restrain  the  defendants  from  taking  any 
proceedings  to  enforce  the  collection  of  a 
judgment,  entered  in  favor  of  the  defendant 
Forster  against  th«  plaintiff  out  of  his  real 
estate.  It  appears  that  the  plaintiff  is  a  vet- 
eran of  the  war  of  the  rebellion  and  receives 
a  pension  from  the  government  of  the  United 
States;  that  he  is  the  owner  of  the  real  es- 
tate in  question,  and  that  all  of  the  money 
that  has  been  paid  thereon  was  paid  from 
the  pension  money  which  he  received  from 
the  government;  that  he  is  a  married  man 
and  has  a  family  dependent  upon  him  for 
support;  that  he  and  family  occupy  the  prem- 
ises as  a  home,  and  that  the  same  was  pur- 
chased by  him  for  that  purpose.  It  further 
appeauB  that  the  defendant  Forjster  recovered 
a  judgment  against  the  plaintiff  in  August, 
1893,  in  the  county  court  of  Erie  county; 
that  he  has  caused  execution  to  be  issued 
thereon  and  has  delivered  the  same  to  the 
defendant  Beck,  as  sheriff  of  the  county;  the 
defendant  Beck,  as  such  sheriff,  has  adver- 
tised for  sale,  under  the  execution,  the  real 
estate  mentioned.  Thereupon  this  action  was 
brought  and  a  temporary  injunction  obtained 
restraining  the  defendants  from  selling  tbe 
premises  under  the  execution  until  the  fur- 
ther order  of  the  court." 

VI.  Enforcing    Rights    ArMng    Out    of 
Partnerftfilp  Transaction. 

A  number  of  cases  support  the  rule  that  a 
suit  cannot  be  maintained  to  enjoin  a  sale, 
under  an  execution  issued  against  one  of  sev- 
eral partners,  of  his  interest  in  tbe  partner- 
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flhip.  Daniel  ▼.  Owens,  70  Ala.  207;  Wick- 
ham  V.  Davis,  24  Minn.  167 ;  Moody  v.  Paynd, 
2  Johns.  Ch.  (N.  Y.)  548;  J.  M.  Radford 
Grocery  Co.  v.  Owens  (Tex.)  161  S.  W.  911. 
See  also  Saunders  v.  Irwin,  17  Hun  (N.  Y.) 
342;  Mobray  v.  Lawrence,  22  How.  Pr.  (N. 
Y.)  107,  13  Abb,  Pr.  317.  In  J.  M.  Radford 
Grocery  Co.  v.  Owens,  supra,  the  oourt  said: 
"Although  not  briefed,  we  may  presume  that 
the  pleader  in  this  instance  is  attempting  to 
place  the  status  of  this  case  within  the  rule 
enunciated  by  Justice  Wheeler  in  the  case  of 
Rogers  ▼.  Nichols,  20  Tex.  719-726,  decided 
in  1858,  in  which  cause  the  facts  disclosed 
that  the  sheriff  levying  upon  the  partnership 
property  of  one  of  the  partners  for  his  indi- 
vidual indebtedness  actually  seized  said  prop- 
erty and  was  proceeding  to  sell  the  same 
when  enjoined  by  other  parties  who  had  been 
partners  with  him  in  said  business,  which  is 
not  alleged  in  this  cause,  and  the  supreme 
court  held  that:  If  the  plaintiff's  lien  (the 
other  partners)  was  reserved  bona  fide,  and 
if,  as  they  allege,  the  partnership  effects  were 
not  sufficient  to  satisfy  partnership  debts, 
and  the  other  partner  woUld  have,  upon  a 
final  adjustment  of  the  accounts,  no  interest 
in  the  partnership  effects,  the  sale  by  the 
sheriff  ought  to  be  restrained.'  In  that  case 
the  partner  and  judgment  debtor,  Davis,  had 
contracted  to  purchase  the  interest  of  the 
other  partners,  who  sought  the  injunction 
and  who  restrained  a  lien  upon  the  property 
to  secure  them  against  the  liabilities  of  the 
firm,  and  no  distinction  was  made  by  Judge 
Wheeler,  and  there  may  not  be  any  between 
this  contractual  lien  and  the  ordinary  equita- 
ble lien  of  the  partner  to  subject  property 
for  that  purpose  in  applying  a  principle  for 
the  right  of  injunction.  However,  in  studying 
the  underlying  reason  permitting  the  writ  of 
injunction  in  that  cause,  we  note  the  fact, 
as  stated  above,  that  the  sheriff  had  taken 
possession  of  the  partnership  property  in 
that  instance;  and  Judge  Wheeler,  continu- 
ing, following  Judge  Storey,  says:  'If  the 
debtor  partner  will  have,  upon  final  settle- 
ment, no  interest  in  the  partnership  funds, 
and  if  the  other  partners  have  a  lien  upon 
the  funds  not  only  for  the  debts  of  the  part- 
nership but  for  the  balance  ultimately  due 
to  them,  the  sale  may  most  materially  affect 
their  interests' — and,  following  with  the  real 
reason  why  it  will  affect  their  interests,  it  is 
said:  'It  may  be  very  difficult  to  follow  the 
property  into  the  hands  of  the  various 
vendees;  and  the  lien  of  the  other  partners 
may  be  displaced  or  other  equities  arise  by 
intermediate  bona  fide  sales  of  the  property 
to  purchasers  without  notice;  and  the  part- 
ners may  have  to  sustaia  all  the  chances  of 
supervening  insolvencies  of  the  immediate 
vendees.'  It  would  be  useless  for  us  to  at- 
tempt to  review  numerous  decisions  of  the 


courts  of  other  states  upon  this  question, 
except  to  say  that  it  seems  to  have  been  held 
both  ways,  but  from  our  investigation  we 
believe  l^at  in  all  the  cases  there  has  been 
an  actual  seizure  of  the  partnership  property 
by  the  officer,  when  the  injunction  is  granted; 
and  we  are  unable  to  find  any  decision  either 
affirming  or  denying  the  right  of  injunction 
under  a  statute  similar  to  ours,  originally 
passed  in  1875 :  'A  levy  upon  the  interest  of 
a  partner  in  partnership  property  is  made  by 
leaving  a  notice  wil^  one  or  more  of  the  part- 
ners, or  with  a  clerk  of  the  partnership.'  Ar- 
ticle 3743,  Revised  Civil  Statutes  1911.  The 
supreme  court  of  this  state,  in  the  case  of 
Middlebrook  v.  Zapp,  79  Tex.  321,  16  S.  W. 
268,  in  commenting  upon  this  provision,  says 
that  it  was  the  intention  of  the  legislature 
'not  only  to  provide  that  mietnner  of  levying 
upon  such  interest  but  to  exclude  any  other,' 
and  further  says:  'The  object  of  the  statute 
was  to  protect  the  interests  of  the  partner 
or  partners,  who  are  not  defendants  in  the 
execution,  and  the  provision  is  eminently  wise 
and  just.'  .  .  .  *In  view  of  this  statute 
passed  subsequently  to  the  rendition  of  Judge 
Wheeler's  decision,  and  the  evident  purposes 
of  the  same,  as  Justice  Gaines  says,  to  pro- 
tect the  interests  of  the  partners  who  are 
not  defendants  in  the  execution,  we  hold  that 
the  injunction  by  the  partnership  in  this 
cause  is  improper.  .  .  .  We  are  unable  to 
see  the  injury  alleged  by  the  defendants  in 
error  in  this  matter,  as  there  can  be  no 
change  of  possession  of  this  property,  and  if 
Owens  has  no  interest  he  is  necessarily  unin- 
jured, also  the  partnership  and  the  other 
partner.  Tlie  laboring  oar  for  the  ascertain- 
ment of  this  interest,  after  the  sale  of  the 
property  under  execution,  if  the  sale  should 
be  made,  is  fis  much  upon  the  purchaser  at 
execution  sale  as  upon  the  other  partner. 
We  place  no  legal  value  upon  the  allegation 
as  to  the  suspension  of  the  partnership  busi- 
ness for  the  reason  that,  in  every  sale  of  a 
partner's  interest  in  partnership  property 
under  this  statute,  a  dissolution  of  the  part- 
nership necessarily  follows;  and  hence  in 
every  case  an  allegation  of  that  character 
as  an  asserted  equity,  for  the  benefit  of  the 
other  partners,  which  would  always  occur, 
would  necessarily  suspend  the  sale  under  ex- 
ecution, although  the  statute  was  followed." 

Biit  in  Smithburst  v.  Edmunds,  14  N.  J. 
Eq.  408,  it  was  said:  "Courts  of  equity  re- 
strain by  injunction  the  sale  of  the  interest 
of  one  partner  in  the  partnership  property 
under  an  execution  at  law  against  such  part- 
ner, though  the  validity  of  the  levy  subject 
to  the  rights  of  the  creditors  of  the  partner- 
ship is  not  questioned." 

Where  specific  articles  of  partnership  prop- 
erty are  seized  under  an  execution  issued 
against  one  of  the  members  of  the  partner- 
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ship,  it  seems  that  a  suit  can  be  maintained 
to  enjoin  a  sale  under  the  execution.  Wil- 
liams V.  Lewis,  115  Ind.  46,  17  N.  E.  262,  7 
Am.  St.  Rep.  403;  Place  v.  Sweetzer,  16  Ohio 
142;  Sntcliffe  v.  Dohrman,  18  Ohio  181,  61 
Am.  Dec.  450;  Brown  v.  Young,  1  White  & 
W.  Civ.  Gas.  Ct.  App.  (Tex.)  1242.  See  also 
Turner  v.  Smith,  1  Abb.  Pr.  N.  S.  (N.  Y.) 
304;  Sogers  v.  Nichols,  20  Tex.  719;  Schley 
V.  Hale,  1  White  &  W.  Civ.  Cas.  Ct.  App. 
§  932;  Sumner  v.  Crawford  (Tex.)  41  S.  W. 
825.  Compare  Lamoille  Valley  R.  Co.  ▼. 
Bixby,  55  Vt.  235.  "Specific  articles  of  part- 
nership property  cannot  be  levied  upon  and 
sold  to  satisfy  the  individual  debt  of  one 
partner,  and  when  the  officer,  instead  of  sell- 
ing the  whole  interest  of  the  execution  debtor, 
sells  the  whole  of  certain  specified  articles  of 
property  belonging  to  a  firm,  the  other  own- 
ers may  treat  him  as  a  trespasser,  and  may 
enjoin  the  sale  or  the  delivery  of  the  articles 
so  sold."    Williams  v.  Lewis,  supra. 

In  Sutcliffe  v.  Dohrman,  18  Ohio  181,  61 
Am.  Dec.  450,  the  court  said:  ''In  the  case 
of  Place  V.  Sweetzer,  16"  Ohio  142,  the  court 
interfered  in  equity,  and  restrained  the  rule 
by  an  injunction.  In  that  case  the  execution, 
which  was  against  one  member  of  the  firm, 
had  been  levied,  and  the  goods  of  the  part- 
nership taken  into  possession  by  the  sheriff. 
.  .  .  [That  case]  decides  that  a  partner's 
interest  in  partnership  goods  is  his  share  of 
the  surplus  after  all  demands  against  the 
firm  are  paid,  and  that  the  sale  may  be  re- 
strained, as  before  stated,  by  a  proceeding  in 
chancery.  It  also  recognizes  the  doctrine 
that  an  execution  against  one  of  the  partners 
for  his  separate  debt  may  be  levied  upon  the 
partnership  goods.  It  was  the  prayer  of  the 
bill  in  that  case  that  an  account  should  be 
taken  of  the  amount  due  by  the  firm,  that 
the  same  should  be  first  paid  out  of  the  prop- 
erty of  the  firm,  and  the  interest  of  the  com- 
plainant (he  being  another  member  of  the 
firm)  in  the  surplus  should  be  paid,  before 
execution  creditors  should  be  permitted  to 
assert  their  claim  on  the  property.  The 
prayer  of  the  bill  was  granted.  We  have 
looked  at  that  case  again  and  are  not  dis- 
posed to  overrule  or  interfere  with  it;  on  the 
contrary,  we  recognize  the  doctrines  estab- 
lished by  the  decision  there  made  as  correct." 

In  Dovey  v.  Schlater,  99  Neb.  735,  157  N. 
W.  912,  it  was  held  that  a  member  of  a  firm 
could  maintain  a  suit  to  enjoin  a  sale  of 
partnership  property  under  an  execution  is- 
sued on  a  void  judgment  against  himself. 

Where  there  has  been  a  dissolution  of  a 
partnership  and  one  of  the  partners  has  as- 
sumed the  payment  of  the  partnership  debts, 
a  retiring  partner  can  maintain  a  suit  to 
enjoin  the  sale  of  his  property  for  a  part- 
nership debt  until  the  property  of  the  liqui- 
dating partner   is  exhausted.     Plummer   v. 


Talbott,  50  S.  W.  3097,  21  Ky.  L.  Rep.  30; 
Runyou  v.  Brokaw,.5  N.  J.  £q.  340;  Garlick 
V.  McArthur,  6  Wis.  450. 

In  Harney  v.  Jersey  City  First  Nat.  Bank, 
52  N.  J.  Eq.  697,  29  Atl.  221,  it  appeared 
that  the  record  title  of  real  estate  was  in  the 
names  of  a  deceased  and  a  surviving  member 
of  a  partnership  as  tenants  in  common.  It 
was  held  that  the  personal  representative  of 
the  deceased  partner  could  maintain  a  suit 
to  enjoin  a  sale  of  the  property  for  the  indi- 
vidual debts  of  the  surviving  partner. 

In  Newell  v.  Townsend,  6  Sim.  (Eng.)  419, 
it  appeared  that  after  the  death  of  one  of 
two  partners  an  execution  was  issued  on  a 
judgment  against  the  deceased  partner  and 
levied  on  goods  belonging  to  the  partnership. 
The  surviving  partner  brought  a  suit  to  en- 
join a  sale  under  the  execution,  and  it  was 
held  that  he  was  entitled  to  relief.  The 
court  said:  ''The  property  in  the  goods  had 
vested  at  law  in  the  plaintiff,  the  surviving 
partner,  before  the  writ  was  delivered  to  the 
sheriff,  and  therefore  the  defendant  could 
have  acquired  no  legal  right  to  them." 

In  Cammack  v.  Johnson,  2  X.  J.  £q.  163, 
it  was  held  that  where  a  partnership  business 
was  conducted  in  the  name  of  one  of  the  part- 
ners the  dormant  partner  could  not  maint&in 
a  suit  to  enjoin  a  sale  of  the  partnership 
property  under  an  execution  issued  against 
the  visible  partner.  To  the  same  effect  see 
Chappell  V.  Cox,  18  Md.  513. 

It  has  been  held  that  a  creditor  at  large  of 
a  partnership  cannot  maintain  a  suit  to  en- 
join a  sale  of  the  partnership  property  under 
an  execution  issued  against  a  member  of  the 
partnership.  Young  v.  Frier,  9  N.  J.  Eq. 
465,  oi>erruling  Blackwell  v.  Eankin,  7  N.  J. 
Eq.  153;  Mittnight  v.  Smith,  17  N.  J.  Eq. 
259,  88  Am.  Dec.  233.  In  the  case  last  cited 
the  court  said:  '*A  creditor  at  large,  or  be- 
fore judgment,  is  not  entitled  to  the  inter- 
ference of  this  court,  by  injunction,  to  pre- 
vent his  debtor  from  disposing  of  his  property 
in  fraud  of  the  creditor.  In  order  to  enable 
him  to  contest  the  validity  of  incumbrances 
of  the  debtor's  property,  he  must  have  specific 
claim  or  lien  on  such  property.  As  to  real 
estate,  he  must  have  a  judgment:  as  to  per- 
sonal property,  he  must  have  perfected  his 
lien  by  execution.  Edgar  v.  Clevenger,  2 
N.  J.  Eq.  258,  and  cases  cited  in  note;  Mel- 
ville V.  Brown,  16  N.  J.  L.  364;  Dunham  v. 
Cox,  10  N.  J.  Eq.  437.  A  bill  filed  by  a  cred- 
itor of  a  firm,  to  restrain  an  execution  cred- 
itor of  an  individual  partner  from  enforcing 
his  lien  upon  the  partnership  property,  forms 
no  exception  to  the  general  rule.  A  partner- 
ship creditor,  before  judgment,  has  no  such 
quasi  lien  on  the  partnership  property,  as  to 
entitle  him  to  the  aid  of  the  court  in  pro- 
tecting and  enforcing  his  claim,  either  against 
the  individual  partners,  or  against  a  creditor 


yOUNT  n. 

95  Kan 

of  a  partner.  Toung  t.  Frier,  0  N.  J.  £q. 
465.  The  doctrine,  that,  a  separate  debt  of 
one  partner  shall  not  be  paid  out  of  the  part- 
nership  property  till  all  the  partnership  debts 
are  paid,  does  not  apply  until  the  partners 
cease  to  have  a  legal  right  to  dispose  of 
their  property  as  they  please.  It  is  applica- 
ble only  where  the  principles  of  equity  are 
brought  to  interfere  in  the  distribution  of 
the  partnership  property  among  the  creditors. 
McI>onald  v.  Beach,  2  Blackf.  (Ind.)  55.  The 
complainant  has  no  such  title  to,  or  lien  upon, 
the  property  in  question,  as  entitled  him  to 
call  upon  the  court  to  interfere  in  its  dis- 
tribution. The  ease  falls  directly  within  the 
authority  of  Young  t-  Frier,  and  must  be 
controlled  by  it.  That  case  was  decided  after 
full  argument  and  deliberation;  and  an  ex- 
tended examination  of  the  adjudicated  cases, 
leaves  no  room  to  doubt  that  it  is  in  accord- 
ance both  with  principle  and  authority." 

In  Jones  ▼.  Jones,  13  la.  276,  it  was  con- 
sidered doubtful  whether  a  purchaser  of  real 
estate  from  a  member  of  a  partnership  could 
maintain  a  suit  to  enjoin  a  sale  of  the  prop- 
erty under  an  execution  issued  on  a  judgment 
against  the  partnership. 

VII,  Preventing    Sale    of    PropeHy    of 
Municipal  Corporation, 

An  injunction  is  the  proper  remedy  to  pre- 
vent an  execution  sale  of  property  belonging 
to  a  city.  New  Orleans  ▼.  Morris,  105  U.  S. 
600,  26  U.  S.  (L.  ed.)  1184;  Kerr  v.  New 
Orleans,  126  Fed.  920,  61  C.  C.  A.  450; 
Bishop  Y.  Moorman,  98  Ind.  1,  49  Am.  Rep. 
731;  West  Baton  Rouge  Police  Jury  v. 
Michel,  4  La.  Ann.  84 ;  New  Orleans  v.  Ruleff, 
2:{  La.  Ann.  708;  New  Orleans  v.  Smith,  24 
La.  Ann.  405;  IHirling  v.  Baltimore,  51  Md. 
L  See  also  Moore  v.  Barrett,  6  Phila.  (Pa.) 
204,  24  Leg.  Int.  61.  Thus  in  Darling  ▼. 
Baltimore,  supra,  in  affirming  a  decree  en- 
joining an  execution  levied  on  property  of  a 
citT,  the  court  said:  "The  .  .  .  proposi- 
tion presented  and  relied  on  is,  that  an  exe- 
ention  cannot  be  rightfully  issued  against  a 
municipal  corporation,  on  a  judgment  for 
debt  or  damages  recovered  against  it.  And 
whether  such  proposition,  in  the  unqualified 
form  stated,  can  be  maintained,  is  a  question 
of  more  than  ordinary  importance,  and  one 
in  regard  to  which  there  exists  a  considerable 
diversity  of  opinion  among  those  who  have 
had  occasion  to  consider  it,  in  the  courts  of 
some  of  our  sister  states.  The  question  is 
now  presented  to  this  court  for  the  first  time, 
and  we  must  decide  it,  not  upon  precedent, 
but  upon  such  reason  and  principle  as  we 
take  to  be  applicable  and  controlling  in  the 
case.  As  we  understand  the  counsel  for  the 
appellants,  it  is  not  contended  that  an  exe- 
cution could  be  issued  against  a  municipal 
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corporation  and  be  levied  upon  property 
owned  or  used  by  it  for  purely  public  pur- 
poses; such  as  a  courthouse,  jail,  almshouse, 
city  or  town  hall,  police  station  houses,  mar- 
ket house,  fire  engines,  etc.  But  it  is  con- 
tended that  municipal  corporations  may  hold, 
and  that  Baltimore  city  does  hold,  property 
in  a  private  or  quasi  private  character,  not 
necessary  to  the  execution  of  the  public  mu- 
nicipal functions  of  the  corporation,  and  that 
such  property  is  liable  to  execution,  on  a 
judgment  recovered  against  the  corporation, 
in  the  same  manner  that  it  would  be  in  the 
hands  of  an  individual  judgment  debtor.  .  .• . 
It  is  true,  there  is  a  distinction  taken,  and, 
for  some  purpose,  well  maintained  by  the 
authorities,  between  property  acquired  for 
public  municipal  purposes  exclusively,  which 
is  vested  in  or  appertains  to  the  corporation 
in  its  public,  political  or  municipal  charac- 
ter, and  which  may  be  essential  to  the  com- 
plete performance  of  its  public  functions,  and 
property  acquired  and  held  by  it  not  essential 
to  the  discharge  of  ordinary  public  municipal 
functions,  but  for  the  ease  and  accommoda- 
tion of  the  public  within  the  corporate  lim- 
its. .  .  .  Notwithstanding  the  distinction 
just  stated,  all  the  property  held  by  the  cor- 
poration is,  as  we  have  seen,  when  consid- 
ered in  an  enlarged  sense,  held  for  publie 
uses  and  benefits.  It  is  not  pretended,  of 
course,  that  it  would  be  competent,  under  au 
execution  against  the  corporation,  to  seize 
any  property  held  in  trust  by  it;  and  all 
other  property  that  it  holds,  not  used  in  the 
exercise  of  its  public  municipal  functions,  ia 
held  for  the  general  benefit  and  advantage  of 
the  population  subject  to  the  municipal  juris- 
diction. .  .  .  But  without  saying  that  all 
the  property  held  by  the  city  is  of  a  strictly 
municipal  character,  that  is  to  say,  essential 
to  the  performance  of  public  municipal  func- 
tions, yet,  if  the  city  funds  invested  in  a 
loan  to  a  railroad  company  can  be  so  far 
regarded  as  public  property,  because  belong- 
ing to  a  municipal  corporation,  as  to  be  ex- 
empted from  taxation,  a  fortiori  should  that 
property  and  all  other  property  held  by  the 
municipality  be  exempt  from  execution  on> 
judgment  against  the  corporation.  Indeed,  it 
would  be  attended  with  the  most  serious  con- 
sequences, and  involve  the  greatest  amount 
of  inconvenience,  to  lay  it  down  as  a  rule 
that  any  property  belonging  to  a  municipal 
corporation,  not  actually  used  in  the  dis- 
charge of  its  public  functions,  could  be  levied 
upon  and  sold  under  ordinary  execution,  as 
upon  judgment  against  a  private  corporation. 
Both  upon  principle  and  the  reason  of  the- 
thing  therefore,  we  conclude  that  an  execu- 
tion on  judgment  against  a  municipal  corpo- 
ration will  not  lie." 

In  Kerr  v.  New  Orleans,  126  Fed.  920,  61 
C.  C.  A.  450,  an  injunction  was  granted  to* 
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prevent  the  sale  under  an  execution  of  a  sugar 
shed  belonging  to  a  city. 

In  New  Orleans  v.  Morris,  105  U.  S.  600, 
26  U.  S.  (L.  ed.)  1184,  it  appeared  that  a 
citv  owned  shares  of  stock  in  a  water  works 
company  and  that  the  shares  were  exempted 
by  a  statute  from  the  levy  of  an  execution.  It 
was  held  that  the  city  could  maintain  a  suit 
to  prevent  an  execution  sale  of  its  stock. 

In  Moore  v.  Barrett,  6  Phila.  (Pa.)  204, 
24  Leg.  Int.  61,  the  facts  were  stated  by  the 
court  as  follows :  '  "The  bill  in  this  case  avers 
til  at  the  complainant  was  seized  in  fee  of 
certain  lots  of  ground  near  Fairmount  Park. 
That  the  respondent,  Moses  Barrett,  recovered 
a  judgment  in  this  court  to  December  Term, 
1856,  in  the  sum  of  $6,528,  which  became  a 
lien  on  the  complainant's  land.  That  the  city 
of  Philadelphia,  subsequently,  on  the  2lBt  of 
June,  1864,  by  ordinance,  appropriated  a 
tract  of  land,  including  the  ground  of  the 
complainant,  'to  be  laid  out  and  maintained 
forever  as  an  open  public  park  for  the  health 
and  enjoyment  of  the  people.'  That  a  jury 
was  appointed  by  the  court  of  quarter  ses- 
sions to  assess  the  damages  occasioned  by 
this  measure  to  the  owners  of  the  land,  who, 
on  the  2d  February,  1866,  filed  a  report 
awarding  the  sum  of  $26,780  to  the  complain- 
ant, which  will  become  absolutive  on  confirma- 
tion. It  is  then  averred  that  the  course  of 
the  city  in  making  the  appropriation  was 
under  an  authority  conferred  by  the  legisla- 
ture; and  the  bill  concludes  with  a  prayer 
that  the  respondent  may  be  enjoined  from 
proceeding  to  sell  the  land  so  appropriated 
under  an  execution  issued  on  the  judgment, 
which  has,  according  to  the  view  taken  by 
the  complainant,  ceased  to  be  a  lien  on  the 
land,  and  been  transferred  to  the  fund  arising 
from  the  award  of  the  jury.  The  facts  set 
forth  are  admitted  by  the  answer,  or  have 
been  substantiated  by  proof,  and  we  have 
now  to  decide  whether  they  warrant  the  re- 
lief asked."  In  granting  relief  the  court 
said:  "The  complainant  contends  that  he 
has,  by  a  proceeding  instituted  for  the  public 
good,  been  deprived  of  the  power  of  convert- 
ing his  land  into  money,  and  satisfying  the 
debt  for  which  he  is  sued ;  that,  if  the  sheriff 
proceeds,  no  one  can  tell  what  to  bid,  or 
whether  any  title  will  pass  by  the  sale;  that 
a  sale  made  under  such  circumstances  would 
be  a  mere  lottery,  resulting  in  a  loss  on  one 
side  without  any  corresponding  gain  on  the 
other;  that  the  right  of  the  creditor  under 
the  lien  of  the  judgment  cannot  rise  higher 
than  his  own  to  the  land,  and  should,  conse- 
quently, await  the  result  of  the  proceeding 
in  the  court  of  quarter  sessions,  by  which 
the  land  is  bound;  and  that  he  has,  under 
these  circumstances,  a  clear  equity  to  be  pro- 
tected from  consequences  caused  by  a  supe- 
rior force,  and  against  which  no  diligence  on 


his  part  coiild  guard.  These  oonsiderations 
have  much  weight,  and  might  alone  warrant 
the  injunction  for  which  the  complainant 
sues.  But  I  prefer  to  rest  the  case  on  tke 
principle  stated  or  implied  in  the  opinion 
delivered  by  Chief  Justice  Gibson,  in  the 
Ministers  Corp.  v.  Wallace,  3  Rawle  109,  126, 
that  where  land  is  taken  into  the  custody  of 
the  law  under  proceedings  that  will,  if  pushed 
to  their  legitimate  conclusion,  end  in  its  con- 
version into  money,  the  fund  is  substituted 
for  the  land,  and  all  liens  charged  on  the 
latter  are  extinguished.  This  results  from 
the  obvious  injustice  of  allowing  two  incon- 
sistent rights  to  stand  or  be  enforced  at  the 
same  time,  and  applies,  as  the  argument  of 
the  chief  justice  shows,  with  peculiar  force 
where  the  process  by  which  the  conversion 
is  effected  is,  like  the  present,  strictly  in  rem, 
reaching  beyond  the  parties  and  including  all 
the  world.  The  respondent  may,  confessedly, 
obtain  compensation  from  the  city  for  the 
loss  of  the  lien,  which  her  proceedings  have 
divested,  and  if  so,  he  cannot  pursue  a  dif- 
ferent and  inconsistent  remedy  here.  .  .  . 
The  land  is,  for  the  present,  in  the  grasp  of 
the  law,  under  an  authority  conferred  by  the 
legislature,  and  no  private  claim  can  be  per- 
mitted to  conflict  with  the  right  of  the  public. 
An  analogous  though  less  striking  instance 
would  arise,  if  land  seized  and  sold  by  the 
sheriff  under  the  lien  of  a  yotmger  judgment 
were  sought  to  be  taken  in  execution  by  the 
senior  judgment  creditor,  before  the  ac- 
knowledgment of  the  sheriff's  deed,  and  whil^ 
the  proceedings  were  stayed  by  a  rule  to  set 
aside  the  sale.  It  might  be  said  under  these 
circumstances,  as  it  is  here,  that  the  conver- 
sion was  not  complete,  that  the  sheriff  had 
not  received  the  money,  that  the  sale  might 
be  set  aside,  that  there  was  not,  and  perhaps 
never  would  be,  any  fund  to  which  the  cred- 
itor could  look  for  payment.  Yet  the  execu- 
tion would,  I  am  inclined  to  think,  be  staved 
on  the  broad  principle  that  the  creditor  being 
in  contemplation  of  law  privy  to  the  first 
execution,  could  not  issue  another  while  that 
was  still  pending  and  undetermined.  The  re- 
spondent is  in  a  stronger  sense  privy  to  ttie 
measures  which  have  been  taken  under  the 
sanction  of  the  commonwealth,  to  divest  his 
lien  in  common  with  all  actual  and  possible 
titles  to  the  land  involved,  and  cannot,  while 
those  measures  are  still  in  force,  resort  to  a 
process  diametrically  at  variance  with  the 
end  which  it  is  their  object  to  attain.  The 
injunction  will  issue  in  conformity  with  the 
prayer  of  the  bill,  except  that,  instead  of 
being  made  perpetual,  it  must,  in  view  of  the 
circumstances,  be  subject  to  the  further  order 
of  the  court." 

In  Cox  V.  Griffin,  17  Oa.  249,  it  was  held 
that  the  fact  that  purchasers  of  lots  under  a 
plot  had  made  a  claim  to  that  part  of  the 


YOUNT  V. 

95  Kan 

property  dedicated  to  the  public  use,  which 
claim  they  dismissed,  did  not  affect  their 
right  to  fiil  a  bill  for  the  purpose  of  restrain- 
ing  execution  levies  on  the  dedicated  property 
under  a  judgment  against  the  vendors  of  the 
property. 

In  State  v.  Tiedemann,  69  Mo.  306,  33  Am. 
Rep.  498,  an  action  was  brought  to  enjoin 
the  sale  of  a  schoolhouse,  under  an  execution 
issued  on  a  judgment  against  a  board  of  edu- 
cation. Holding  that  relief  was  properly 
granted,  the  court  said:  "We  are  confident 
that  it  would  contravene  the  evident  policy 
of  our  laws  to  permit  school  property  to  go 
to  sale  under  fi.  fa.,  either  general  or  special. 
In  addition  to  the  foregoing  observations,  it 
has  been  expressly  decided  by  this  court,  that 
a  schoolhouse  and  lot,  title  whereof  is  vested 
in  a  board  of  education,  is  not  the  subject  of 
a  mechanic's  lien.  Abercrombie  v.  Ely,  60 
Mo.  23.  If  not  subject  to  the  lien,  then  not 
subject  to  a  sale  to  enforce  such  lien.  But 
it  is  insisted  that  the  beneficial  plaintiff  had 
an  adequate  remedy  at  law,  and  therefore 
equity  should  not  interpose  injunctive  relief. 
It  is  true  that  relief  could  have  been  thus 
obtained,  but  this  does  not  oust  equitable 
jurisdiction  in  a  case  of  this  sort,  for  if  it 
be  the  case  that  the  schoolhouse  was  not 
\'endible  under  execution,  equity  would  inter- 
fere to  prevent  a  cloud  from  being  cast  on 
the  title  by  reason  of  a  void  sale,  and  also 
to  prevent  a  multiplicity  of  suits  springing 
from  such  void  act.  .  .  .  These  considera- 
tions induce  an  affirmance  of  the  judgment 
of  the  lower  court,  which  perpetually  en- 
joined a  sale  of  the  property  levied  on." 

But  in  Featherman  v.  Louisiana  State  Sem- 
inary, 2  W9ods,  71,  8  Fed.  Cas.  No.  4,713, 
it  \ra8  held  that  an  injunction  was  not  the 
proper  remedy  to  prevent  the  sale  of  personal 
property  under  an  execution  issued  against 
a  state  institution  of  learning;  intervention 
and  third  opposition  being  an  adequate  rem- 
edy under  the  practice  obtaining  in  Louisi- 
ana. 


VUI,  Preventing    Sale    of    Property    of 
Public  Service  Corpotnition, 

1.  Railroad  Company. 

a.  Suit  hy  Railroad  Company, 

A  few  cases  support  the  rule  that  the  sale 
of  the  property  of  a  railroad  under  an  exe- 
cution issued  on  a  judgment  against  the  rail- 
road will  not  be  restrained  in  a  suit  brought 
by  the  railroad.  Midland  R.  Co.  v.  Steven- 
son, 130  Ind.  97,  29  N.  E.  385;  Texas-Mexican 
R.  Co.  V.  Wright,  88  Tex.  346,  31  S.  W.  613, 
31  L.R.A.  200,  affirming  29  S.  W.  1134.  See 
also  Lamoille  Valley  R.  Co.  v.  Bixby,  55  Vt. 
235.  In  the  case  first  cited,  holding  that  a 
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railroad  company  could  not  maintain  a  suit 
to  enjoin  a  sale  of  a  locomotive  and  tender 
which  had  been  seized  under  an  execution 
issued  on  a  judgment  against  the  railroad, 
the  court  said:  "This  action  was  instituted 
by  the  appellant  against  the  appellee  to  en- 
join him,  as  constable,  from  selling  a  certain 
locomotive  and  tender,  owned  by  the  appel- 
lant, and  in  actual  use  in  its  business.  It  is 
claimed  by  the  appellant  that  the  property 
levied  upon  is  not  subject  to  levy  and  sale 
on  execution,  for  two  reasons:  1.  That  the 
locomotive  and  tender,  being  part  of  the 
equipment  of  the  road,  are,  in  effect,  part 
of  the  realty,  and  not  subject  to  sale  by  con- 
stables. 2.  That  the  locomotive  and  tender, 
being  a  part  of  the  equipment  of  the  road  in 
actual  use,  and  essential  to  the  performance 
of  those  duties  which  the  appellant  owes  to 
the  public,  public  policy  forbids  that  they 
should  be  severed  from  the  road  to  which 
they  are  appurtenant.  The  view  which  we 
take  of  this  case  renders  it  unnecessary  for 
us  to  enter  upon  the  discussion  of  either  of 
these  vexed  questions.  This  action,  it  will  be 
observed,  was  brought  by  the  company,  and 
not  by  mortgagees,  bondholders,  or  trustees 
representing  the  rights  of  creditors.  It  will 
also  be  noted  that  the  complaint  does  not 
claim  that  the  executions  were  not  issued 
upon  valid  judgments,  and  for  indebtedness 
of  the  company  which  it  justly,  and  in  good 
conscience,  ought  to  pay;  does  not  show  but 
that  it  is  abundantly  able  to  pay  them.  Such 
being  the  case,  the  appellant  has  no  standing 
in  a  court  of  equity  to  ask  its  interposition 
to  enjoin  the  collection  of  a  debt  which  it 
is  not  unable,  but  simply  unwilling,  to  pay. 
.  .  .  If  the  railway  company  was  insol- 
vent, and  this  suit  has  been  instituted  by 
the  trustees  for  the  bondholders,  as  was  the 
case  in  Titus  v.  Mabee,  25  111.  257,  and  Titus 
V.  Ginheimer,  27  III.  462,  a  different  question 
would  be  presented." 

In  Texas-Mexican  R.  Co.  v.  Wright,  88.  Tex. 
846,  31  S.  W.  613,  31  L.R.A.  200,  affirming 
29  S.  W.  1134,  a  suit  was  brought  by  a  rail- 
road company  to  enjoin  the  sale  of  a  depot 
and  grounds  under  an  execution  issued 
against  it,  but  relief  was  denied. 

In  Oakland  R.  Co.  v.  Keenan,  56  Pa.  St. 
198,  the  court  said :  "We  must  take  the  fact 
to  be  established,  that  what  was  sold  by  the 
sheriff  and  bought  by  Keenan  was  no  part  of 
the  railroad  nor  any  indispensable  appurte- 
nant: for  undoubtedly  the  corporation  be- 
ing established  by  law,  and  existing  in  legal 
contemplation  for  the  public  benefit,  it  can 
only  be  put  out  of  existence  or  stripped  of 
what  is  essential  to  its  existence  by  public 
authority,  and  not  by  private  suitors.  Ply- 
mouth R.  Co.  V.  Colwell,  39  Pa.  St.  337; 
Shamokin  Valley  R.  Co.  v.  Livermore,  47  Pa. 
St.  465.    And  if  the  case  before  us  presented 
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an  instance  of  a  railroad  company  interruptod 
in  the  exercise  of  its  corporate  franchises  by 
the  levy  and  sale  of  a  private  creditor,  we 
would  restrain  him,  and  if  necessary  would 
deny  him  the  remedial  provisions  of  the  Act 
of  1836."  The  matter  presented  for  decision 
was  as  to  the  right  of  possession  to  a  tract 
of  land  which  had  been  owned  by  a  railroad 
company  and  was  sold  under  an  execution 
issued  against  it. 

In  Harris  v.  Atlanta  Northern  R.  Co.  144 
Ga.  701,  87  S.  £.  1041,  it  was  said:  "An  affi- 
davit of  illegality  being  an  available  and 
adequate  remedy  at  law  to  test  the  question 
of  whether  property  of  a  railroad  company 
is  exempt  from  levy  and  sale  because  devoted 
to  a  public  use,  a  court  of  equity  will  not 
for  that  reason  enjoin  the  enforcement  of  an 
execution  levied  on  the  railroad  property." 

b.  8uii  hy  Mortgagee  or  Trustee. 

Several  cases  support  the  rule  that  a  mort- 
gagee  of  a  railroad  can  maintain  a  suit  to 
enjoin  a  sale  of  rolling  stock  of  the  railroad 
levied  on  by  virtue  of  an  execution.  Pennock 
V.  Coe,  23  How.  117,  16  U.  S.  (L.  ed.)  436; 
Titus  V.  Mabee,  25  111.  2&7 ;  Phillips  v.  Wins- 
low,  18  B.  Mon.  (Ky.)  431,  68  Am.  Dec.  729; 
Central  Trust  Co.  v.  Moran,  66  Minn.  188,  57 
N.  W.  471,  29  L.RA.  212. 

In  Phillips  ▼.  Winslow,  supra,  a  trustee  in 
a  deed  of  trust  executed  by  a  railroad  corpo- 
ration brought  a  suit  to  enjoin  a  sale  of  two 
cars,  some  car  wheels  and  fuel  levied  on 
under  an  execution  issued  on  a  judgment 
against  the  railroad.  Granting  relief  the 
court  said:  "We  are  of  the  opinion  that  in 
these  cases  the  court  had  jurisdiction  upon 
the  ground  that  the  act  complained  of  was 
not  only  in  violation  of  the  plaintiff's  right, 
but  it  was  of  a  character  which  might  pro- 
duce great  or  irreparable  injury  to  the  plain- 
tiff and  great  inconvenience  to  the  public.  If 
executions  can  be  levied  upon  one  car,  they 
can  be  levied  upon  all  cars  upon  the  road.  If 
they  can  be  levied  upon  part  of  the  fuel,  they 
can  be  levied  upon  all  of  it,  and  thus  the 
business  of  the  road  may  be  entirely  sus- 
pended. Such  a  result  would  not  only  pro- 
duce great  injury  to  the  plaintiff,  but  great 
inconvenience  to  the  public  It  would  pre- 
vent all  travel  upon  the  road,  and  effectually 
destroy  its  business  and  usefulness.  If  the 
property  was  subject  to  execution,  the  plain- 
tiff would  have  no  right  to  complain,  let  the 
consequences  be  what  they  might;  but  not 
being  subject  to  execution,  he  has  a  clear 
right  to  apply  to  the  chancellor  for  an  in- 
junction to  prevent  an  act  which  might  be 
productive  of  so  great  an  injury;  the  right 
to  redeem  the  property  being  a  r^t  that 
belongs  to  the  corporaticm,  is  liable  for  its 
debts;  but  the  defendants  were  not  attempt- 


ing to  sell  this  equity  of  redemption,  but  the 
property  itself,  which  they  had  no  right  to 
do.  Where  encumbered  property  is  sold  under 
execution,  courts  of  equity  have  the  control 
of  it,  and  the  power  to  make  all  needful  or- 
ders for  its  preservation.  Since  the  adoption 
of  the  Revised  Statutes  the  purchaser  under 
a  sale  of  the  equity  of  redemption,  only  ac- 
quires a  lien  upon  it  for  the  repayment  of 
the  purchase  money  and  interest.  ( Rev.  Stat. 
327.)  If,  then,  one  of  the  previous  incum- 
brancers should  be  in  the  possession  of  the 
property  at  the  time  of  the  sale  of  the  equity 
of  redemption,  under  the  provisions  of  the 
deed  creating  the  incumbrance,  having  a  right 
under  the  same  to  apply  the  profits  to  the 
payment  of  his  demand,  a  court  of  equity 
having  the  power  to  control  the  property 
would  secure  him  in  the  possession  and  en- 
joyment of  it,  leaving  to  the  purchaser  the 
benefit  of  the  lien  he  had  acquired  under  the 
sale  of  the  equity  of  redemption.  Here  the 
plaintiff  was  substantially  in  the  possession 
of  the  road  through  his  agents,  the  officers  of 
the  company,  or  if  not  in  the  actual  possea- 
sion  of  it,  he  had  the  right  to  it  by  the  terma 
of  the  deeds  creating  the  incumbrance,  and 
also  the  right  to  appropriate  the  profits  of 
the  road  to  the  payment  of  the  debts  of  hi» 
cestui  que  trusts.  If,  therefore,  the  defend- 
ants had  sold  merely  the  equity  of  redemp* 
tion,  or,  in  other  words,  had  sold  the  prop- 
erty subject  to  the  previous  incumbrance^ 
the  chancellor  would  have  had  a  right  under 
the  discretionary  powers  vested  in  him  by  the 
statute  to  have  prevented  its  removal  by  the 
purchaser.  But  as  the  defendants  had  under 
one  execution  sold  the  property,  without  any  * 
regard  to  the  incumbrances  upon  it,  and  were 
proceeding  to  do  the  same  thing  in  the  other 
case,  the  plaintiff  had  an  undoubted  right  to 
the  relief  granted  him  by  the  judgment  of 
the  court  below." 

In  Pennock  v.  Coe,  23  How.  117,  16  U.  S. 
(L.  ed.)  436,  it  appeared  that  some  of  the 
holders  of  second  mortgage  bonds  secured  a 
judgment  on  their  bonds  and  issued  an  exe- 
cution thereon.  The  execution  was  levied  on 
some  of  the  rolling  stock  on  the  road  and  the 
property  levied  on  .was  advertised  for  sale. 
The  trustee  of  the  first  mortgage  bonda 
brought  a  suit  to  enjoin  the  sale.  Holding 
that  relief  was  properly  granted  the  court 
said:  "In  the  first  place,  the  mortgage  being 
a  valid  and  effective  security  for  the  bond- 
holders of  prior  date,  they  present  the  supe- 
rior equity  to  have  the  property  in  question 
applied  to  the  discharge  of  the  bonds.  It  ia 
true,  if  the  property  covered  by  the  mortgage 
constituted  a  fund  more  than  sufficient  to 
pay  their  demands,  the  court  might  compel 
the  prior  incumbrancer  to  satisfy  the  execu- 
tion, or,  on  a  refusal,  the  mortgage  having 
become  forfeited,   compel   a   foreclosure   and 


YOUNX  y.  HOOVBK. 

95  Kan,  752. 


227 


satisfaction  of  the  bond  debt,  bo  as  to  enable 
the  judgment  creditor  to  reach  the  surplus. 
Or  the  court  might,  upon  any  unreasonable 
reeistaaoe  of  the  claim  of  the  execution  cred- 
itor, or  mequitable  interposition  for  delay, 
and  to  hinder  and  defeat  the  execution,  per- 
mit a  sale  of  the  rolling  stock  sufficient  to 
satisfy  it.  But  no  such  ground  has  been  pre- 
sented, or  could  be  sustained  upon  the  facts 
before  us.  On  the  contrary,  it  cannot  be  de- 
nied but  that  the  whole  of  the  property  mort- 
gaged is  insufficient  to  satisfy  the  bondhold- 
ers under  the  first  mortgage,  much  less  when 
those  under  the  second  are  included.  To 
permit  any  interference,  therefore,  on  the 
part  of  the  judgment  creditors,  with  a  view 
to  the  satisfaction  of  their  debt,  consistent 
with  the  superior  equity  of  the  bondholders, 
would  work  only  inconvenience  and  harm  to 
the  latter,  without  any  benefit  to  the  former. 
(3  Hare  416;  9  Ga.  377;  Redfield  on  Bailw. 
506;  5  Ohio  02.)  In  the  second  place,  the 
judgment  sought  to  be  enforced  by  the  de- 
fendants was  recovered  upon  bonds  of  the 
second  issue,  and  secured,  in  common  with 
all  bonds  of  that  issue,  upon  this  property, 
by  virtue  of  the  second  mortgage.  These 
bondholders  have  a  common  interest  in  this 
security,  and  are  all  equally  entitled  to  the 
benefit  of  it;  and  in  case  of  a  deficiency  of 
the  fund  to  satisfy  the  whole  of  the  debt,  in 
equity,  a  distribution  is  made  among  the 
holders  pro  rata.  The  payment  of  the  bonds 
of  the  second  issue  are  also  postponed  until 
satisfaction  of  the  issue  comprehended  with- 
in the  first  mortgage,  as  the  second  was  taken 
with  a  full  knowledge  of  the  first.  To  permit, 
therefore,  one  of  the  bondholders  under  the 
second  mortgage  to  proceed  at  law  in  the  col- 
lection of  his  debt  upon  execution  would  not 
only  disturb  the  pro  rata  distribution  in 
case  of  a  deficiency,  and  give  him  an  inequi- 
table preference  over  his  associates,  but  also 
have  the  effect  to  prejudice  the  superior 
equity  of  the  bondholders  under  the  first 
mortgage,  which  possesses  the  prior  lien.  As 
the  judgment  creditors  can  have  no  interest 
in  the  management  or  disposition  of  the  prop- 
erty, except  as  bondholders,  on  account  of  the 
deficiency  of  the  fund,  it  is  unimportant  to 
inquire  whether  or  not  the  court  was  right 
in  refusing  a  receiver,  or  to  direct  a  sale  of 
the  road  with  a  view  to  a  distribution  of  the 
proceeds." 

In  Titus  T.  Mabee,  25  111.  257,  the  suit  was 
brought  by  the  trustee  of  bondholders  of  a 
railroad  to  enjoin  the  sale  of  a  freight  car, 
an  iron  safe  and  an  iron  planing  machine 
which  had  been  seized  under  an  execution 
issued  on  a  judgment  against  the  railroad. 
The  trial  court  dissolved  the  injunction  and 
on  appeal  the  decision  was  reversed  as  to 
the  car  but  affirmed  as  to  the  other  property. 
It  was  held  that  the  car  partook  of  the  nature 


of  realty  and  was  inseparable  from  the  free- 
hold. As  to  the  other  property  seized,  relief 
was  denied  on  the  ground  that  it  did  not 
appear  that  it  was  embraced  in  the  mortgage 
bonds. 

In  Searles  v.  Jacksonville,  etc.  R.  Co.  2 
Woods  621,  21  Fed.  Gas.  No.  12,586,  it  ap- 
peared that  the  trustees  of  a  mortgage  on  a 
railroad  made  a  sale  of  the  mortgaged  prop- 
erty, the  effect  of  which,  by  a  statute,  was  to 
pass  to  the  purchasers  a  title  free  of  all  liens. 
The  purchase  price  not  being  fully  paid  some 
holders  of  bonds  secured  by  the  mortgage 
filed  a  bill  in  equity  to  enforce  the  vendor's 
lien,  but  the  holders  of  a  mortgage  which 
was  a  second  lien  on  the  property  were  not 
made  parties  to  the  proceeding.  The  com- 
plainants in  the  proceeding  secured  a  decree 
and  an  execution  issued  thereon.  The  holders 
of  the  second  mortgage  filed  a  suit  to  enjoin 
a  sale  under  the  execution  but  relief  was  de- 
nied. The  court  said:  "If  the  sale  made  by 
the  trustees  was  valid,  the  second  mortgage 
bondholders,  and  all  other  parties  holding  in- 
terests subsequent  to  the  first  mortgage  bonds, 
had  no  longer  any  interest  whatever  in  the 
property.  The  sale  under  the  statute  made  a 
clear  and  absolute  title  except  as  against  the 
vendor's  lien.  It  is  contended  that  the  sale 
was  illegal^  because  the  road  was  not  com- 
pleted; and  by  the  twelfth  section  of  the  in- 
ternal improvement  act,  until  the  road  is 
completed,  no  payments  are  due  <m  the  sink- 
ing fund,  and  no  delinquency  for  that  cause 
can  occur.  But  although  the  road  had  not 
been  constructed  on  th«  entire  length  of  line 
or  route  projected  and  authorized  by  its 
charter,  yet  the  company  had  stopped  con- 
struction at  Quincy,  and  the  road  seems  to 
have  been  mutually  regarded  by  the  company 
and  the  trustees  as  a  completed  road  to  that 
point.  Besides,  the  interest  was  largely  in 
arrear,  and  the  trustees  had  advanced  interest 
to  a  considerable  amount.  -  Tliere  is  no  suffi- 
cient proof  before  me  to  show  that  the  sale 
was  prematurely  made  by  the  trustees,  and  I 
should  be  very  unwilling  to  decide  that  point 
on  a  preliminary  hearing.  I  do  not  think 
that  a  sufficient  case  is  made  by  the  complain- 
ant to  justify  me  in  granting  the  injunction 
sought." 

In  Coe  V.  Knox  County  Bank,  10  Ohio  SC 
412,  the  action  was  brought  by  a  mortgage<« 
of  a  railroad  to  enjoin  a  sale  of  personal 
property  levied  on  under  an  execution  issued 
at  the  instance  of  a  judgment  creditor.  Hold- 
ing that  no  ground  for  relief  was  shown  tha 
court  said:  "It  appears  that  the  company, 
under  the  terms  of  the  mortgage,  had,  at  th« 
time  of  the  levy  of  the  executions^  the  pos- 
session of  the  property  which  was  the  subject 
of  that  levy,  and  a  right  to  its  use  and  en* 
joyment  at  least,  until  default  should  be 
made  in  the  payment  of  the  interest  secured 
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hy  the  mortgages.    The  personal  property  in 
which  a  debtor  has  such  an  interest,  we  have 
held,  would  be  the  subject  of  a  levy  as  his 
property.     When  by  nonpayment  of  interest, 
or    under    tlie   conditions   of   the   mortgages, 
they  become  absolute,  or  the  right  to  demand 
possession  of  the  property  accrues,  it  may  or 
may  not  become  necessary  to  have  recourse 
to  the  property  so  levied  on,  for  payment  of 
the  money.     There  might  be  sufficient  prop- 
erty to  pay  in  full  the  principal  and  the  in- 
terest which  had  then  accrued,  without  dis- 
turbing the  lien  of  the  creditor.    If  this  would 
be   so,   then   the   mortgfagees   could   have   no 
claim  to  relief  in  equity.    To  entitle  them  to 
relief,  they  must  show  by  a  sufficient  state- 
ment of  facts,  that  their  security  would  be 
in  that  way  affected.     It  is  not  sufficient  to 
sav,  as  in  this  case,  that  the  constant  and 
uninterrupted  use  and  enjoyment  of  the  prop- 
erty by  thf»  directors  of  the  company  is  in- 
dispensable to  enable  them   to  earn   money 
with  which  to  pay  the  interest  as  it  becomes 
due.    As  we  understand  the  averments  in  the 
petition,  it  is  upon  that  ground  alone  that 
any  injury  from  a  removal  of  the  property 
is  claimed.     It  is  nowhere  averred  that  the 
property  which  would  be  left,  would  be  in- 
sufficient to  pay   in   full   the   principal   and 
interest  due,  or  which  would  lie  due  upon  the 
first   default   in   payment   of   interest.     The 
claim,  therefore,  is,  that  the  company  shall 
be  protected  in  the  use  and  possession  of  the 
property,  so  as  to  be  enabled  to  carry  out  the 
arrangement  for  the  payment  of  a  semi-an- 
nual interest  for  a  number  of  years,  and  at 
the  end  of  the  time,  the  payment  of  the  prin- 
cipal.    This  claim,  as  against  the  creditors 
of  the  company,  cannot,   we  think,  be   sus- 
tained.    The  statements  in  the  petition  do 
not,   therefore,  in  our  opinion,  make  out  a 
case  for  the  relief  asked,  a  perpetual  injunc- 
tion against  the  claims  of  creditors,  and  the 
demurrer  must  be  sustained.     But  leave  will 
be  given  to  amend  the  petition.*'     Compare 
Ludlow  V.  Hurd,   Disney  552,   12  Ohio  Dec. 
(Reprint)  791. 

In  Eckfelt  v.  Starr,  5  Phila.  (Pa.)  497,  21 
T^g.  Int.  389,  an  action  was  brought  to  en- 
join the  sale  of  horses,  cars,  harness  and 
other  personal  property  of  a  railroad  wbich 
was  levied  on  under  an  execution  issued  on 
a  judgment  against  the  company.  The  plain- 
tiffs were  the  trustees  of  a  mor^^age  given  by 
the  company.  Denying  relief  the  court  said: 
"One  ground  for  the  injunction,  as  stated  in 
the  bill  originally  filed,  is,  that  this  species 
of  property  is  not  the  subject  of  levy  and 
sale  on  execution.  I  agree  with  my  brother 
Woodward,  who  granted  an  injunction  on 
other  grounds  in  that  case,  that  it  is  or- 
dinarily, and  therefore  not  a  ground  for  a 
special  injunction.  But  the  trustees  claim 
that  all  this  property   passed  to  them,  to- 


gether with  the  franchises  under  the  mort- 
gage of  the  company,  in  trust,  to  secure  bonds 
issued  by  them  to  the  amount  of  $100,000. 
It   is  not  my  purpose   now  to   decide   upon 
the  effect  of  a  mortgage  of  personal   prop- 
erty, nor  do   I  express  any  opinion  on   the 
subject,   as   I   think   this   point   is   properly 
a  question  for  a  common-law  court.    The  de- 
fendants claim  to  seize  the  property  as  that 
of  the  company.    The  complainants'  say  it  is 
theirs  in  trust — so  says  the  sequestrator,  and 
that  he  is  entitled  to  it.    I  am  of  opinion  that 
the  interpleader  act  is  just  intended  for  such 
a  case.    I  hesitate  to  enjoin  an  execution  from 
a  common-law  court  where  the  judgment  is 
all  right  and  ripe  for  execution,  and  the  prop- 
erty sought  to  be  seized  is  undeniably  the 
defendants,  if  it  is  not  legally  conveyed  in 
trust.     If  I  restrain  the  plaintiffs,  what  al- 
ternative do  I  give  them?    Security  it  is  said 
equal  to  the  debt.    But  if  the  party  is  entitled 
to  execution  and  he  is  thus  restrained  on  such 
terms,  it  is  rather  the  beginning  of  troubles 
than  the  end  of  the  law.     They   must   go 
through  a  proceeding  in  equity,  costly  and 
tedious,  and  then  proceed  against  the  sureties. 
W^hat  return  can  the  sheriff  make  in  such  a 
case  ?  Stayed  by  order  of  a  different  court  from 
that  from  which  the  execution  issued,  M-ould 
be  doubtful — ^>vould  it  be  a  good  discharge  of 
the  levy  made?    Could  the  lien  be  continued 
on  the  goods?     Would  the  bonds  the  sheriff 
might  take  not  come  within  the  principles 
regarding  bonds  for  ease  and  favor?  At  least, 
would  it  not  impose  on  the  shefiff  the  risk 
of  the  ultimate  solvency  of  the  bail  ?    I  do  not 
decide  any  of  these  points  now,  farther  than 
to  say  that  they  admonish  me  that  parties 
situated  as  these  should  be  required  to  in- 
terplead in  the  courts  from  which  the  execu- 
tions have  issued,  where  all  points  of  property 
can  be  tried  in  a  common-law  form  and  tht» 
sheriff  be   completely   protected."     Compare 
Loudenslager  v.  Benton,  4  Phila.   (Pa.)   382, 
18  Leg.  Int.  196. 

Under  the  English  Railway  Companies  Act 
of  1867  (30  &  31  Vict.  c.  127,  §  4)  property 
forming  part  of  the  plant  of  a  railway  is 
protected  from  seizure  by  execution  creditors. 
In  Great  Northern  R.  Co.  v.  Tahourdin,  13  Q. 
B.  (Eng.)  320,  it  was  held  that  a  dock  com- 
pany which  operated  a  short  line  of  railway 
in  connection  with  its  dock  was  a  railwav 
company  within  the  protection  of  the  statute 
and  that  a  mortgage  bondholder  could  main- 
tain a  suit  to  enjoin  the  sale  under  an  execu- 
tion issued  against  chattels,  consisting  of  a 
hydraulic  lift,  moveable  cranes,  and  a  fixed 
engine,  which  had  been  levied  on. 

c.  Suit  hy  Execution  Creditor. 

In  Spering  v.  Kern,  4  Phila.  (Pa.)  388,  18 
Leg.  Int.  205,  it  was  held  that  the  execution 
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creditor  of  an  inaolvent  railroad  oompany  had 
not  a  sufficient  interest  to  maintain  a  suit 
to  enjoin  a  sale  of  horses,  cars,  harness  and 
other  personal  property  seized  under  an  ex- 
ecution which  was  prior  in  time  to  the  execu- 
tion of  the  plaintiff. 

2.  Canal  Coxpant. 

In  Gue  V.  Tide  Water  Canal  Co.  24  How. 
257,  16  U.  S.  (I*  ed.)  635,  it  was  held  that 
an  injunction  was  properly  granted  against 
an  execution  sale  of  a  house  and  lot,  several 
canal  locks,  a  wharf  and  several  lots,  all  of 
which  belonged  to  a  canal  company  and  which 
had  been  seized  under  an  execution  issued 
against  it.  The  court  said:  '*It  appears 
from  the  record  in  this  case  that  a  judgment 
was  obtained  by  Robert  Gue,  the  appellant, 
against  the  Tide  Water  Canal  Company,  in 
the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  upon  which  he  issued  a 
fieri  facias,  and  the  marshal  seized  and  ad- 
vertised for  sale  a  house  and  lot,  sundry  canal 
locks,  a  wharf,  and  sundry  other  lots;  all  of 
which  property,  it  is  admitted,  belonged  to 
the  canal  company  in  fee.  The  canal  com- 
pany thereupon  filed  their  bill  in  the  circuit 
court  praying  an  injunction  to  prohibit  the 
sale  of  this  property  under  the  fieri  facias, 
llie  injunction  was  granted,  and  afterwards, 
on  final  hearing,  made  perpetual.  And  from 
this  decree  the  present  appeal  was  taken. 
Tlie  Tide  Water  canal  is  a  public  improve- 
ment situated  in  the  state  of  Maryland,  and 
constructed  and  owned  by  a  joint  stock  com- 
pany chartered  by  the  state  of  Maryland  for 
that  purpose.  The  canal  extends  from  Havre 
do  Grace,  in  Marjiand,  to  the  Pennsylvania 
line;  and  it  is  admitted  that  the  property 
levied  on  is  necessary  for  the  uses  and  work- 
ing of  the  canal.  Upon  the  matters  alleged 
in  the  bill  and  answer  several  questions  of 
much  interest  and  importance  have  been 
raised  by  the  respective  parties,  and  discussed 
in  the  argument  here.  But  we  do  not  think 
it  necessary  to  decide  them,  nor  to  refer  to 
them  particularly,  because,  if  it  should  be 
held  that  this  property  is  liable  to  be  sold 
by  a  judicial  proceeding  for  the  payment  of 
this  debt,  yet  it  would  be  against  equity  and 
uujust  to  the  other  creditors  of  the  corpora- 
tion, and  to  the  corporators  who  oNvn  the 
stock,  to  suffer  the  property  levied  on  to  be 
sold  under  this  fi.  fa.,  and  consequently  the 
circuit  court  was  right  in  granting  the  in- 
junction. The  Tide  Water  canal  is  a  great 
thoroughfare  of  trade,  through  which  a  large 
portion  of  the  products  of  the  vast  region 
hordering  on  the  Susquehanna  river  usually 
passes,  in  order  to  reach  tide  water  and  a 
market.  The  whole  value  of  it  to  the  stock- 
holders consists  in  a  franchise  of  taking  toll 
on  boats  passing  through  it,  according  to  the 
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rates  granted  and  prescribed  in  the  act  of 
assembly  which  created  the  corporation.  The 
property  seined  by  the  marshal  is  of  itself  of 
scarcely  any  value,  apart  from  the  franchise 
of  taking  toll,  with  which  it  connected  in  the 
hands  of  the  company,  and  if  sold  under  this 
fieri  facias  without  the  franchise,  would  bring 
scarcely  anything;  but  would  yet,  as  is  es- 
sential to  the  working  of  the  canal,  render  the 
property  of  the  company  in  the  franchise 
now  so  valuable  and  productive,  utterly  val- 
ueless. Now,  it  is  very  clear  that  the  fran- 
chise or  right  to  take  toll  on  boats  going 
through  the  canal  would  not  pass  to  the  pur- 
chaser under  this  execution.  The  franchise 
being  an  incorporeal  hereditament  cannot, 
upon  the  settled  principles  of  the  common 
law,  be  seized  under  a  fieri  facias.  If  it  can 
be  done,  in  any  of  the  states,  it  must  be  under 
a  statutory  provision  of  the  state;  and  there 
is  no  statute  of  Maryland  changing  the 
common  law  in  this  respect.  Indeed,  the 
marshal's  return  and  the  agreement  of  the 
parties  show  it  was  not  seized,  and  con- 
sequently, if  the  sale  had  taken  place,  the 
result  would  have  been  to  destroy  utterly  tlie 
value  of  the  property  owned  by  the  com- 
pany, while  the  creditor  himself  would,  most 
probably,  realize  scarcely  anything  from  these 
useless  canal  locks,  and  lots  adjoining  them. 
The  record  and  proceedings  before  us  show 
that  there  were  other  creditors  of  the  cor- 
poration to  a  large  amount,  some  of  whom 
loaned  money  to  carry  on  the  enterprise.  And 
it  would  be  against  the  principles  of  equity 
to  allow  a  single  creditor  to  destroy  a  fund 
to  which  other  credit#r8  had  a  right  to  look 
for  payment,  and  equally  against  the  prin- 
ciples of  equity  to  permit  him  to  destroy  the 
value  of  the  property  of  the  stockholders,  by 
dissevering  from  the  franchise  property  which 
was  essential  to  its  useful  existence.  .  .  . 
A  court  of  common  1aw%  from  the  nature  of 
its  jurisdiction  and  modes  of  proceeding,  is 
incapable  of  accomplishing  this  object;  and 
the  circuit  court  was  right  in  granting  the 
injunction,  and  its  decree  is  therefore  af- 
firmed." 

In  Brady  v.  JohnjBon,  75  Md.  445,  26  Atl. 
49,  20  L.R.A.  737,  it  appeared  that  a  state 
was  a  lien  creditor  of  a  canal  company,  the 
statute  creating  the  lien  making  it  binding  on 
all  the  property,  real  and  personal,  of  the 
company.  The  canal  property  was  by  the 
consent  of  the  state  subsequently  mortgaged 
to  secure  the  issue  of  bonds,  and  the  mortgage 
and  bonds  were  permitted  to  be  first  liens  on 
the  property,  but  the  statute  authorizing  the 
mortgage  bonds  provided  for  the  issuance  of 
a  further  mortgage  to  secure  the  debts  due 
the  state,  that  mortgage  to  be  an  additional 
security  to  the  lien  of  the  state.  After  the 
execution  of  the  mortgages,  a  judgment  was 
recovered  against  the  canal  company  and  an 
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execution  issued  thereon  which  wm  levied  on 
real  property  belonging  to  it.  A  suit  being 
brought  by  the  trustees  of  the  first  mortgage 
to  enjoin  further  proceedings  on  the  execu- 
tion, it  was  held  that  the  action  could  be 
maintained. 


plaintiff's  property  would  be  rainous  or  ir- 
reparable, or  would  impair  the  just  enjoyment 
of  the  property  in  the  future/  Under  such 
circumstances  an  injunction  will  be  granted. 
Story's  £q.  Jur.  sec.  928.  The  court  ahould 
have  overruled  the  demurrer." 


3.  Telegraph  ob  Telephone  GoicPAirr. 

In    Southwestern    Telegraph,    etc.    Co.    v. 
Howard,  3  Tex.  Civ.  App.  335,  22  8.  W.  524, 
a  telegraph  and  telephone  company  brought  a 
suit  to  enjoin  a  levy  and  sale  of  its  property 
under  an  execution  issued  on  a  judgment  to 
which  it  was  not  a  party.    It  was  held  that 
an  injunction  should  have  been  granted  to 
prevent  irreparable  injury,  the  court  saying: 
"This  is  an  injunction  proceeding,  instituted 
by  plaintiff  in  error  against  the  defendant  in 
error.     Several  exceptions,  denominated  spe- 
cial exceptions,  were  addressed  to  the  petition. 
They  were  really,  however,  but  a  general  de- 
murrer.    They  were  sustained  by  the  court, 
and  judgment   was   rendered  dissolving  the 
injunction  and  assessing  damages  to  the  ex- 
tent of  ten  per  cent  of  the  judgment  enjoined. 
The  sole  question  which  we  are  called  upon 
to  consider  as  necessary  to  the  disposition  of 
the  case  here  presented  is,  whether  the  plain- 
tiff's petition  is  subject  to  general  demurrer. 
The  petition,  in  brief,  alleged,  among  other 
matters,  that  the  defendant,  Howard,  claims 
to  have  obtained  a  judgment  for  about  $60 
before  a  justice  court  against  the  Erie  Tel- 
egraph and  Telephone  Company,  anothes  and 
a  defendant  company  from  plaintiff;  that  the 
defendant,  by  virtue  of ^ this  judgment,  caused 
execution  to  be  levied  upon  a  portion  of  the 
plaintiff's    property    and    line    situated    in 
Parker  county,  consisting  of  poles,  wires,  and 
electric  apparatus  and  appliances,  that  the 
defendant  had  caused  the  portion  so  levied 
upon    (worth  about   $1,000)    to  be  sold   at 
sheriff's  sale  at  the  nominal  price  of  $20  or 
$30;  that  the  plaintiff  and  his  agents  claim 
to  own  the  property  so  sold;  that  they  con- 
tinuously and  seriously  threatened  to  take 
forcible  possession  of  said  property,  and  to 
prevent  plaintiff  from  using  and  operating  its 
line;  that  they  intrude  tbemselves  into  plain- 
tiff's offices  and  demand  the  revenues  of  the 
line,  and  have  torn  down  and  removed  plain- 
tiff's signboard ;  that  to  satisfy  the  remainder 
of  the  judgment  so  claimed,  defendant  threat- 
ens to  seize  and  sell  other  sections  of  the 
plaintiff's  line,  and  that  the  damage  which 
will  result  from  having  its  lines  so  cut  into 
sections  will  be  incalculable  and  the  injury 
irreparable.    The  plaintiff  alleged,  that  it  was 
the  exclusive  owner  of  the  property  referred 
to,  and  that  it  had  no  connection  with  the 
Erie  line,  the  alleged  judgment  debtor.    These 
allegations  reasonably  show,  that  the  'acts 
of  trespass  done  or  threatened  to  be  done  to 


IX.  Protecting  property  in  Custody  of 

Law, 

An  injunction  will  issue  to  prevent  an 
execution  sale  of  property  in  the  custody  of 
the  law.  Hall  v.  Boyd,  52  Ga.  456;  Ryan 
v.  Parris,  48  Kan.  766,  SO  Pac.  172;  Cooper  v. 
Newell,  36  Miss.  316;  Fox  v.  Union  Turnpike 
Co.  37  Misc.  308,  76  K.  Y.  S.  464;  Thompson 
V.  McCleary,  169  Pa.  St.  189,  28  Atl.  254. 

Where  a  sheriff  has  made  levies  on  prop- 
erty under  writs  of  execution  or  attachment 
and  an  action  of  replevin  is  brought  to  re- 
cover possession  of  the  goods  by  a  person 
claiming  that  the  goods  are  not  subject  to 
the  levy  of  the  writs,  and,  pending  the  action 
of  replevin,  the  sheriff  retains  possession  of 
the  property,  it  is  not  subject  to  the  levy  of 
any  other  executions  and  a  sale  thereunder 
will  be  restrained.     Ryan  v.  Partis,  48  Kan. 
765,  30  Pac.  172;  Cooper  v.  Newell,  36  Miss. 
31ft;   Uphaus  v.  Roof,  68  Ohio  St.  401,  61 
N.  E.  717.     Thus  in  the  case  first  cited  the 
court  said :    ''It  is  urged  that  the  court  erred 
in  allowing  the  temporary  injunction,  for  the 
reason   that  the  assignee  had  a   plain    and 
adequate  remedy  at  law.    The  answer  to  this 
contention  of  the  plaintiff  in  error  is,  that 
this  court  has  already  held  that,  pending  an 
action   in   replevin,   where  the  property   re- 
mains in  the  manual  possession  of  the  sher- 
iff, the  property  in  controversy  is  in  custodia 
legis;    and,  being   in  the  possession   of  the 
court,  cannot  be  disturbed  by  any  other  officer 
holding   writs   of   attachment   or   execution. 
.    .    .    In  this  case  the  sheriff  retained  the 
possession   of  the   property   by   executing   a 
redelivery  bond.    He  was  first  attempting  to 
hold  the  stock  of  the  goods  under  the  various 
writs  of  attachment  when  the  action  in  re- 
plevin was  commenced.     He  then  gave  the 
statutory   bond   and   continued   to   hold   the 
property,  which  he  afterward  attempted  to 
sell  under  an  execution  levied  after  he  had 
given  such  bond.    This,  as  we  have  seen,  can- 
not be  done  by  any  other  officers,  and  obvious- 
ly it  cannot  be  done  by  the  sheriff  himself. 
By   making   the   levy   under   execution,    the 
plaintiffs  in  error  asserted  that  the  property 
was  subject  to  sale  to  satisfy  the  judgment 
of  Otto  Young  k  Co.     There  was  a  replevin 
action  pending  which  raised  the  question  as 
to  who  was  entitled  to  the  assigned  stock  of 
goods.    If  the  petition  of  the  assignee  be  true, 
the  purchaser  at  the  sheriff's  sale  could  ac- 
quire no  title  to  the  property,  but  it  might 
embarrass  the  assignee  in  obtaining  a  return 
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of  the  specific  property.  If  this  be  true,  he 
would  be  injured,  and  the  purchaser  would  be 
without  title  to  the  property  attempted  to 
be  sold  under  the  execution.  It  was  said  in 
Kimberly  y.  Sells,  3  Johns.  Ch.  (N.  Y.)  470, 
by  Chancellor  Kent:  'If  the  execution  cred- 
itor is  permitted  to  sell  while  the  title  is 
doubtful  and  unknown,  who  would  buy? 
Probably  no  person  would  be  induced  to  bid, 
but  on  mere  speculation  or  for  a  nominal 
sum.'  The  supreme  court  of  Ohio  has  Jield 
that  courts  of  equity  would  prevent  a  sale  on 
execution  where  no  title  could  be  conferred. 
(Norton  v.  Beaver,  6  Ohio  178.)  .  .  .  It 
follows  from  these  views  that  the  judgment 
of  the  district  court  should  be  affirmed." 

Ib  Uphaufl  y.  Roof,  68  Ohio  St.  401,  67  N. 
K  717,  the  court  said:  "The  plaintiff  in 
error,  Nicholas  Miller,  both  by  the  provisions 
of  the  statute  and  the  terms  of  his  bond,  was 
required  and  obligated  to  retain  the  property 
in  controversy  in  his  hands,  until  the  final 
determination  of  the  suit  in  replevin,  and  he 
was  and  is  without  right  to  sell  or  dispose  of 
the  same  in  advance  of  such  final  determina^ 
tion,  inasmuch  as  such  sale  would  be  in  viola^ 
tion  of  the  rights  of  the  defendant  in  error 
respecting  the  subject  of  the  action  and  would 
tend  to  render  a  judgment  in  her  favor  in- 
effectual, if  she  should  elect  to  have  the  prop- 
erty returned  to  her.  Section  5572,  Revised 
Statutes.  It  follows,  therefore,  that  the 
plaintiff  in  error  was  rightfully  enjoined.'' 

In  Thompson  y.  McCleary,  169  Pa.  St.  189, 
28  Atl.  254,  it  was  held  that  the  receiver  of 
an  insolvent  corporation   could  maintain   a 
suit 'to  enjoin  an  execution  sale  of  property 
which  had  passed  into  his  custody  as  a  re- 
ceiver, before  the  confession  of  a  judgment 
on   which    the   execution    issued.      Compare 
Pairpont  Mfg.   Co.  v.  Philadelphia  Optical, 
etc.  Co.  161  Pa.  St.  17,  28  Atl.  1003,  34  W.  N. 
C.  216,  wherein  the  levy  of  the  execution  pre- 
ceded the  appointment  of  a  receiver,  and  an 
Injunction    was    denied,    the    court    saying:  . 
''The  confession  of  judgment  to  the  appellant 
being    lawful,    the    only    remaining    reason 
presented  by  the  petition  for  interfering  with 
the  writ  of  execution  is  that  a  sale  can  be 
more   advantageously   conducted   in   the   in- 
terests of  all  the  creditors  by  the  receivers. 
This  is  not  a  sufficient  reason.    The  appellant 
is  pursuing  the  regular  and  orderly  course 
for  the  collection  of  a  judgment  lawfully  ob- 
tained for  a  debt  admittedly  due.    This  is  its 
right.     The  interests  of  other  creditors  may 
be  affected  thereby,  but,  imtil  it  is  shown 
that  their  rights  are  violated,  no  one  has  a 
standing  to  challenge  the  appellant's  right 
to  use  the  means  proyided  by  law  for  the 
enforcement  of  its  claim.''    See  to  the  same 
effect  Lowry  v.  Philadelphia  Optical^  etc.  Co. 
161  Pa.  St.  123,  28  Atl.  1004. 

In  Fox  V.  Union  Turnpike  Co.  37  Misc.  308, 
75  N.  y.  S.  464,  it  was  held  that  the  receiver 


of  a  corporation  could  maintain  a  suit  to 
enjoin  a  sale  under  an  execution  issued 
against  the  corporation  although  the  execu- 
tion was  issued  and  the  levy  th.ereunder  was 
made  before  his  appointment.  It  was  held, 
however,  that  the  lien  of  the  execution  was 
not  lost  by  the  injunction. 

But  in  Vermont  iMarble  Co.  v.  Superior 
Ct.  99  Cal.  579,  34  Pac.  326,  it  appeared  that 
proceedings    in    insolvency    were    instituted 
against  a  judgment  debtor  after  an  execution 
had  been  levied  on  hi^  property.    It  was  held 
that  the  court  had  no  power  to  enjoin  a  sale 
of  the  property  under  the  execution.    In  that 
case  it  was  said :    ''When  the  sheriff  took  the 
property  into  his  custody  under  the  execu- 
tion, that  property  ceased  to  be  subject  to 
any  control  of  the  court  in  the  proceedings  in 
insolvency,  and  the  court  had  no  jurisdiction 
to  make  an  order  restraining  the  sheriff  from 
selling  the  same.     Proceedings  in  insolvency 
are  purely  statutory,  and  the  court  in  exer- 
cising its  authority  therein  is  limited  by  the 
statute.    Section  9  of  the  Insolvent  Act  gives 
to  the  court  authority,  upon  the  filing  of  the 
creditor's  petition,   to   make  an  order  'for- 
bidding the  payment  of  any  debts,  and  the  de- 
livery  of   any    properly   belonging   to   such 
debtor  to  him,  or  for  his  use,  or  the  transfer 
of  any  property  to  him.'    This  is  the  measure 
and  limit  of  its  power  to  restrain  the  cred- 
itors of  the  alleged   insolvent,  either  by  a 
general  order,  or  by  an  order  directed  to  any 
individual  creditor.    The  court  had  no  juris- 
diction to  make  the    .    .    .    order  restrain- 
ing the  sheriff  from  selling  the  property  in 
question,  and  the  order  itself  conferred  no 
protection  upon  the  sheriff.    It  was  not  made 
in  the  action   in   which  the  execution   had 
issued,  and  it  derived  no  more  authority  by 
virtue  of  its  having  been  made  in  the  in- 
solvency proceedings  than  it  would  have  had 
if  made  in  any  other  proceeding.    The  supe- 
rior court  has  no  authority  merely  by  virtue 
of   its  general   juriiidiction   to   restrain   the 
sheriff*  from  selling  property  which  he  has 
advertised  under  an  execution,  issued  upon 
a  valid  judgment.    When  a  plaintiff  has  ob- 
tained his  judgment,  he  is  entitled  to  enforce 
it,  unless  it  be  set  aside  or  modified  in  due 
course  of  law.     (lavermore  v.  Hodgkins,  54 
CaL  637.)     In  an  action  against  the  sheriff 
for  damages  for  refusing  to  execute  the  writ, 
the  order  would  not  constitute  a  defense  or 
afford  him  any  protection." 

X.  Objeciitms  to  Judgment  or  in  Pro^ 
ceedinga  Brior  Thereto. 

1.   In  GfiNEBAI.. 

To  entitle  a  party  to  injunctive  relief 
against  an  execution  sale  because  of  matters 
existing  prior  to  the  rendition  of  the  judg- 
ment on  which  the  execution  was  issued,  he 


232 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


must  show  some  accident  or  mistake,  unmixed 
with  any  lack  of  diligence  on  his  part  to  ex- 
cuse his  failure  to  present  the  objection  in 
the  action.  Jenkins  v.  Harris,  64  Ga.  440; 
Combs  V.  Choven,  89  Ga.  779,  15  S.  E.  686; 
Berryman  v.  Royston  Bank,  145  Ga^  135,  88 
S.  E^  682;  Hanson  v.  Ralston,  168  111.  App. 
163;  Norris  v.  Fristoe,  3  La.  Ann.  646;  Gor- 
such  V.  Thomas,  67  Md.  334;  Boley  v.  Gris- 
wold,  2  Mont.  447;  Thursby  v.  Mills,  11  How. 
Pr.  (N.  Y.)  116;  Hearn  v.  Canning,  27  R.  I. 
217,  61  Atl.  602;  Ballard  v.  Rogers,  Dallam 
big.  (Tex.)  460;  Harrison  v.  Crumb,  1  White 
&  VV.  Cas.  Ct.  App.  (Tex.)  991;  Anderson  v. 
Oldham,  82  Tex.  228,  18  S.  W.  667 ;  Hender- 
son V.  Morrill,  12  Tex.  1;  Ripps  v.  Hermann 
(Tex.)  163  S.  W.  1023.  Thus  in  Anderson 
V.  Oldham,  supra,  it  was  said:  ^'Appellant 
now  seeks  to  enjoin  the  judgment  rendered 
against  him;  and,  as  said  in  Freeman  v. 
Miller,  63  Tex.  377,  *The  true  rule  in  such 
cases  is,  that  to  entitle  a  party  to  relief  in 
e<]uity  he  must  show,  (1)  that  his  failure  to 
mfl>e  full  answer  was  not  attributable  to  his 
own  omission,  neglect,  or  default;  (2)  that 
he  has  a  good  defense  to  the  entire  cause  of 
action  or  to  such  part  of  it  as  he  proposes 
by  his  petition  to  litigate.  It  is  not  enough 
to  show  that  he  was  not  guilty  of  neglect  in 
permitting  the  judgment  to  go  by  default,  but 
he  must  also  clearly  show  that  it  is  inequi- 
table and  unjust  to  permit  it  to  be  enforced. 
Hair  v.  Lowe,  19  Ala.  224;  Drake  on  Attach- 
ment, 658e;  Kerr's  Injunc.  in  Eq.  sees.  14- 
17.' " 

In  Boley  t.  Griswold,  2  Mont.  447,  an  ex- 
ecution debtor  brought  an  action  to  restrain 
the  collection  of  an  execution  until  certain 
issues  at  law  had  been  heard  and  determined. 
Denying  the  relief  the  court  said:  "A  court 
of  equity  will  not  interfere  by  injunction  to 
restrain  a  party  from  executing  his  judgment^ 
unless  the  injured  party  has  been  prevented 
by  fraud  or  accident,  unmixed  by  any  fault 
or  negligence  in  himself,  or  his  agents,  from 
availing  himself  of  the  facts  in  a  court  of 
law,  which  prove  it  to  be  against  conscience 
to  enforce  the  judgment." 

In  Ripps  V.  Hermann  (Tex.)  163  S.  W. 
1023,  an  injunction  was  sought  to  restrain  an 
execution  sale  on  the  ground  of  newly  dis- 
covered evidence  which  consisted  of  a  letter. 
It  was  held  that  no  ground  for  relief  was 
shown,  the  court  saying:  ''This  is  an  appeal 
from  a  decree  of  the  district  court  sustaining 
a  general  demurrer,  and  dismissing  the  suit 
on  a  refusal  to  amend.  An  injunction  has 
been  applied  for  in  this  court  to  restrain  a 
sale  of  property  under  execution  pending  this 
appeal.  The  petition  endeavored  to  set  up 
grounds  for  an  injunction  against  an  execu- 
tion issued  by  virtue  of  a  judgment  obtained 
by  appellee  against  appellant,  which  judg- 
ment was  heretofore  affirmed  by  this  court, 


and  a  writ  of  error  refused  by  the  supreme 
court,  and  to  have  the  judgment  set  aside. 
The  ground  upon  which  it  was  sought  to  set 
aside  the  judgment  was  that  appellant  had 
discovered  a  letter  from  appellee  which  he 
had  lost  or  misplaced,  in  which  appellee  liad 
claimed  that  appellant,  on  July  3,  1912,  only 
owed  him  $616,  and  then  came  into  court  and 
swore  that  appellant  owed  him  $1,881.20. 
There  is  no  allegation  that  any  effort  was 
ma^e  to  produce  the  leter  at  the  trial,  that 
appellee  was  examined  in  regard  to  it,  or  that 
the  existence  of  the  letter  was  ever  revealed 
to  anyone  until  after  the  cause  had  been  de- 
cided in  the  court  of  civil  appeals.  Counsel 
for  appellant,  in  their  argument,  stated  that 
they  heard  nothing  of  the  letter  until  after 
the  cause  had  been  decided  against  appellant 
in  this  court,  although  appellant  knew  be 
had  it.  The  petition  shows  an  utter  lack  of 
diligence.  It  clearly  indicates  the  carelessness 
of  appellant  in  putting  the  letter  wliere  he 
could  not  find  it,  and  shows  a  lack  of  dil- 
igence in  prosecuting  his  search.  He  did  not 
even  communicate  the  fact  of  the  existence 
of  the  letter  to  his  lawyer.  It  may  be  that 
an  injustice  was  done  to  appeHant;  but  it 
must  distinctly  appear  that  appellant  used 
all  diligence  to  have  the  letter  or  its  contents 
before  the  trial  court,  l)efore  a  court  of  equity 
will  interfere  with  an  execution  at  such  a 
stage  of  the  case  as  this." 

In  Thursby  v.  Mills,  11  How.  Pr.  (N.  Y.) 
116,  an  action  was  brought  to  restrain  an 
execution  sale  on  the  ground  that  the  ex- 
ecution defendant  had  omitted  to  prove 
certain  debts  due  him  from  the  execution 
plaintiff  in  the  action  in  which  the  judgment 
was  rendered.  It  was  held  that  the  right  to 
relief  was  lost  by  the  delay,  the  court  saying: 
''The  ground  upon  which  the  plaintiffs  ask 
for  an  injunction  is,  that  John  Thursby,  in 
the  suit  brought  against  him  by  the  defend- 
ant Mills,  accidentally  omitted  to  prove  be- 
.  fore  the  referees  that  certain  debts,  contract- 
ed in  the  partnership  business  between 
niursby  and  Mills,  were  bad.  It  appears 
that  the  report  of  the  referees  was  made  in 
the  year  1851 ;  and  that,  in  the  written  opin- 
ion delivered  by  them,  they  stated  that  they 
found  'that  Thursby  had  exonerated  Mills 
from  all  losses  in  the  business,  as  between 
themselves;  and  that  it  was  necessary  for  the 
referees  to  determine  whether  the  debts  due 
were  by  persons  of  pecuniary  means  or  not/ 
At  the  time  that  this  report  was  made,  Thurs- 
by either  knew  or  had  the  means  of  knowing 
whether  any,  and,  if  any,  which  of  the  debts 
were  bad.  He  was  at  this  time  informed  of 
the  necessity  of  proving  that  fact,  if  he  in- 
tended to  do  so.  Since  the  report  was  made, 
judgment  has  been  entered,  and  an  execution 
issued;  and  although  numerous  and  multi- 
farious motions  have  been  made  which  havs 
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the  effect  of  prerenting  the  defendant  from 
obtaining  satisfaction  of  his  judgment,  still 
DO  application  has,  until  now,  been  made  to 
the  court  for  relief  on  the  ground  of  any 
mistake  or  misapprehension;  and  no  excuse 
in  given  for  this  great  delay.  I  do  not  think 
that  the  plaintiff  has  made  out  such  a  case 
as  entitles  him  to  an  injunction/' 

In  Gorsuch   v.  Thomas,  57   Md.   334,   the 
court  said:     "The  bill  in  this  case  was  filed 
for  an  injunction  to  restrain  execution  on  a 
judgment  at  law;   and  the  question  of  the 
right  to  have  the  execution  restrained,  upon 
the  allegations  of  the  bill,   is  raised  by  a 
demurrer  to  the  bill.     The  court  below  sus- 
tained the  demurrer,  and  dismissed  the  bill; 
and  in  so  doing  wa  find  no  error.    There  is 
really  nothing  alleged  on  the  face  of  the  bill 
that  could  afford  ground  of  relief  by  injunc- 
tion.   It  IS  not  alleged  that  the  judgment  at 
law  was  obtained  by  fraud,  or  by  such  sur- 
prifle  or  mistake  of  the  defendant,  that,  by 
the  use  of  due  diligence  and  proper  attention 
to  the  case,  he  could  not  have  avoided.    Ac- 
cording to  the  short  entries  of  the  judgment, 
a  copy  of  which  is  filed  witli  the  bill,  the 
judgment  was  entered  by  confession  in  Jan- 
uary, 1875,  on  terms  to  be  filed.     In  March 
following   this   judgment   was   extended    for 
$195.30,  with  interest  from  that  date;  and, 
according  to  the  entries,  a  note  and  account 
were  then  filed,  though  copies  of  them  have 
not  been  exhibited  with  the  bill.     In  Decem- 
ber, 1876,  a  credit  of  $37.20,  and  in  December, 
1879,  another  credit  of  $50,  were  entered  on 
the  judgment;  and  a  fi,  fa.  was  then  issued 
for  the  balance,  returnable  to  the  March  term 
of  court,   1880.     The   appellant   in   the  bill 
alleges  that  he  had  paid  the  amount  oi  the 
account  filed  at  the  extension  of  the  judg- 
ment, before  the  suit  was  brought,  and  that 
the  plaintiff  in   the   judgment   subsequently 
agreed  that  he  should  have  credit  for  that 
amount  on  the  judgment;  but  that  no  such 
credit  has  lieen  given.     He  also  alleges  that 
the  two  credits  entered  on  the  judgment  are 
erroneous,   as   being   for   amounts   less  than 
were  actually  paid;  and  that  there  would  be 
but  a  small  amount,  if  anything  at  all,  due 
on  the  judgment,  if  the  proper  credits  were 
j?iven.   He  fails,  however,  to  state  the  amount 
of  the  credits  to  which  he  is  entitled,  or  when 
the  payments  were  made.    It  is  perfectly  well 
settled,  that  if  a  party  has  a  good  defense  at 
law,  and  neglects  to  avail  himself  of  it  there, 
in  the  proper  way,  and  at  the  proper  time, 
or  if  he  suffers  judgment  to  go  against  him 
by  neglect,  he  can  liave  no  relief  in  a  court 
of  equity.     Nor  does  the  mere  fact  of  the 
discovery  of  evidence  since  the  recovery  at 
law  form  sufficient  ground  for  an  application 
to  a  court  of  equity  for  relief;  but  there  must 
be  conscience,  good  faith,  and  due  diligence 
shown,  as  a  condition  upon  which  such  ap- 
plication   will    lie    entertained.      Here,    how- 
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ever,  it  is  not  pretended  that  the  evidence, 
made  the  ground  of  application  in  this  case, 
could  not  have  been  produced  and  made  avail- 
able at  law,  by  the  use  of  proper  care  and 
diligence.  To  entertain  such  an  application 
as  the  present  would  be  altogether  without 
precedent." 

2.  Matters  Concluded  bt  Judgment. 

An  injunction  against  an  execution  sale 
will  not  issue  on  grounds  which  might  have 
been  set  up  as  a  defense  in  the  action  in 
which  the  judgment  forming  the  basis  of  the 
execuMon  was  rendered,  the  matter  being  con- 
cluded by  the  judgment. 

England. — Compare  Kent  v.  Bridgman, 
Prec.  Ch.  233. 

Alabama, — Knabe  v.  Bice,  106  Ala.  516,  17 
So.  666. 

Arkansas, — Jamison  v.  May,  13  Ark.  600. 

Delaimre, — Holschu maker  v.  Etchells,  74 
Atl.  644. 

(Georgia. — Phillips  v.  Walker,  48  Ga.  55; 
Piatt  V.  Slieffield,  63  Ga.  627;  Wilkinson  v. 
Holton,  110  Ga.  557,  46  S.  E.  620;  Cohen  v. 
Meador,  137  Ga.  651,  73  S.  E.  749;  Saffold 
V.  Evans,  143  Ga.  331,  85  S.  E.  107;  Hunter 
V.  White,  144  Ga.  580,  87  S.  E.  775;  Berry- 
man  V.  Royston  Bank,  145  Ga.  135,  88  S.  £. 
082. 

Illinois. — Greenup  v.  Brown,  Breese  252; 
Scott  V.  Whitlow,  20  111.  310;  Crumpton  v. 
Baldwin,  42  lU.  165. 

Indiana. — ^Himt  v.  Lane,  9  Ind.  248;  Elson 
V.  O'Dowd,  40  Ind.  300. 

Kentucky, — Callahan  v.  Spicer,  138  Ky. 
623,  128  S.  W.  1059;  Hunter  v.  Bertram,  6 
Ky.  L.  Rep.  (abstract)  593;  Jacobs  v.  Jacobs, 
62  S.  W.  263,  23  Ky.  L.  Rep.  186. 

Louitfiawa.^'Dayton  v.  Conuneroial  Bank, 
6  Rob.  17 ;  Hope  v.  Heffner,  Man.  Unrep.  Cas. 
281;  LivingstooL  v.  Winfrey,  5  La.  Ann.  670; 
Matta  V.  Gayle,  10  La.  Ann.  347;  Taylor  v. 
Clarky  11  I^.  Ann.  560;  Donnell  v.  Parrott, 
13  La.  Ann.  251;  Rooks  v.  Williams,  13  La. 
Ann.  374 ;  Greene  v.  Johnson,  21  La.  Ann. 
464;  Weber  v.  Frost,  22  La.  Ann.  348; 
W' alker  v.  Villavaso,  26  La.  Ann.  42 ;  Gusman 
y.  De  Poet,  33  La.  Ann.  333;  Gajan  v. 
Patout,  135  La.  156,  65  So.  17. 

Maine, — See  also  Miller  v.  Waldoborough 
Packing  Co.  88  Me.  605»  34  Atl.  527. 

Maryland* — ^Darling  v.  Baltimore,  51  Md.' 
1;  Gorsuch  v.  Thomas,  57  Md.  334. 

Mississippi. — ^Baine  v.  Williams,  10  Smedes 
and  M.  113;  Jordan  v.  Thomas,  34  Miss.  72, 
69  Am.  Dec.  387. 

Missouri. — Cant  well  t.  Johnson,  236  Mo. 
575,  139  S.  W.  365.  See  also  Yantis  v.  Bur- 
dett,  4  Mo.  4. 

New  Jersey, — Monmouth  County  Electric 
Co.  V.  Eatontown  Tp.  74  N.  J.  Eq.  578,  70 
Atl.  094. 
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A'eu?  York, — Lansing  v.  Eddy,  1  Johns  Ch. 
49. 

yorth  Carolina. — Arm  worthy  v.  Cheshire, 
17  N.  C.  234,  24  Am.  Dec.  273;  Partin  v. 
Luterloh,  59  N.  C.  341;  Walker  v.  Gurley, 
83  N.  C.  429. 

Oklahoma. — Crist  v.  Corby,  11  Ok  la.  635, 
69  Pac.  885;  Rumsey  v.  Howe,  50  Okla.  326, 
150  Pac.  1060. 

South  Carolina. — Jackson  v.  Patrich,  10  S. 
C.  197. 

T0ira«.T— Ballard  v.  Kogers,  Dallam  Dig. 
4^0;  Doss  V.  Miller,  6  Tex.  338;  Baxter  v. 
Dear,  24  Tex.  17,  76  Am.  Dec.  89;  Menifee 
V.  Myers,  33  Tex.  690;  Jordan  v.  Cor  ley,  42 
Tex.  284;  Rountree  y.  Walker,  46  Tex.  200; 
Miller  v.  Clements,  54  Tex.  351;  Stone  v. 
Schneider-Davis  Co.  51  Tex.  Civ.  App.  517, 
112  S.  W.  133;  Wilson  v.  Cook  (Tex.)  91  S. 
W.  236. 

Virginia, — Meade  v.  Grigsby,  26  Grat.  612. 

Thus  in  Dayton  v.  Commercial  Bank,  6  Rob. 
(La.)  17,  the  court  said:  "A  suit  having 
been  instituted  by  the  Commercial  Bank,  ex- 
pressly for  the  use  of  the  Mechanics  and 
Traders  Bank,  against  the  present  plaintiff, 
judgment  was  obtained  against  her,  and  ex- 
ecution issued  thereon,  whereupon  she  ob- 
tained an  injunction  to  stay  the  proceedings 
against  her,  on  the  ground  that  she  had 
tendered  the  amount  of  the  judgment  in  the 
notes  of  the  Commercial  Bank,  to  whom  she 
was  originally  indebted,  on  a  debt  contracted 
in  the  state  of  Mississippi,  by  which  state  the 
said  bank  was  chartered,  and  that,  according 
to  the  laws  of  that  state,  her  debt  might  be 
discharged  by  a  tender  of  the  notes  of  said 
«  bank,  whether  it  continued  to  be  her  cred- 
itor, or  had  transferred  the  debt;  that  the 
Mechanics  and  Traders  Bank,  to  whom  the 
Commercial  Bank  had  transferred  the  debt, 
did  not  acquire  by  the  transfer  other  rights 
than  those  of  the  transferor,  and,  therefore, 
had  not  that  of  insisting  on  payment  in 
specie,  but  was  bound  to  receive  the  notes  of 
the  Commercial  Bank.  The  injunction  was 
perpetuated,  and  the  sheriff  was  ordered  to 
receive  in  discbarge  of  the  execution  the 
notes  of  the  Commercial  Bank,  and  to  return 
it  satisfied.  The  defendants  have  appealed. 
Admitting  all  the  allegations  of  the  plaintiff 
to  be  true,  it  is  now  too  late  for  her  to  avail 
herself  of  them.  The  defendants  are  in  pos- 
session of  an  absolute  judgment,  condemning 
her  to  pay  a  sum  of  money  in  specie,  which 
is  unappealed  from,  and  cannot  be  opened, 
and  its  regularity  inquired  into  by  the  court 
which  rendered  it,  on  the  plaintiff's  applica* 
tion  to  enjoin  the  execution  of  it.  It  is 
further  contended,  that  the  Mechanics  and 
Traders  Bank  are  not  the  owners  and  absolute 
transferees  of  the  plaintiffs  debt  to  the 
Commercial  Bank,  but  hold  it  only  as  a  col- 
lateral   security    or    pledge,    and    that    the 


Commercial  Bank  is  consequently  still  the 
creditor  of  the  plaintiff,  and  that  by  a  law  of 
the  state  of  Mississippi,  the  banks  of  that 
state  are  prohibited  from  assigning  or  trans- 
ferrins? the  debts  due  to  them.  To  this  the 
defendants  have  correctly  answered,  that  if 
any  of  these  matters  are  available,  they  ought 
to  have  been  urged,  and  insisted  on  in  the 
suit  in  which  the  judgment,  the  execution  of 
which  is  sought  to  be  arrested,  was  rendered, 
it  has  further  been  contended,  that  the  Com- 
mercial Bank,  and  not  the  Mechanics  and 
Traders  Bank,  was  the  real  plaintiff  in  the 
suit  in  which  judgment  was  obtained  against 
the  present  plaintiff,  at  least,  that  the  latter 
was  entitled  to  urge  therein  any  matter  of 
defense  to  which  she  w^  entitled  against 
either  of  the  banks,  and  we  have  been  referred 
to  1  Rob.  394,  and  19  La.  Ann.  210.  In  5 
Mart.  525,  561,  this  court  held,  that  if  A  sue 
for  the  use  of  B,  the  latter  is  the  real  plain- 
tiff, and  with  this  decision  we  are  not  dis- 
satisfied; neither  is  it  expressly  opposed  to 
those  in  the  cases  cited  from  1  Robinson  and 
19  Louisiana  Reports,  in  which  we  held,  that 
in  a  suit  by  A,  for  the  use  of  B,  the  defendant 
may  urge  any  plea  he  may  have  against  the 
nominal  or  real  plaintiff.  So  in  the  present 
case,  the  plaintiff  might  have  urged  any 
matter  of  defense  which  she  had  against  the 
Commercial  Bank  before  the  notice  of  the 
transfer;  and  against  the  Mechanics  and 
Traders  Bank,  any  matter  of  defense  which 
she  might  have  had  against  it.*' 

In  Wilson  v.  Cook  (Tex.)  91  S.  W.  236,  a 
bill  was  filed  to  obtain  an  injunction  against  an 
execution  sale,  the  substance  of  its  allegations 
being  stated  by  the  court  as  follows :  ''On  June 
16,  1906,  W.  R.  Cook  recovered  a  judgment 
in  the  county  court  of  Uvalde  county  against 
him  [Wilson]  and  F.  A.  Piper  Company  for 
two  bales  of  cotton,  specifically  described  in 
the  judgment,  which  judgment  provided  that, 
in  event  possession  of  said  property  could 
not  be  obtained,  Cook  have  judgment  against 
Wilson  and  the  Piper  Company  for  the  sum 
of  $65,  with  six  per  cent  interest  thereon  from 
December  1,  1904;  that  the  suit  wherein  the 
judgment  was  rendered  was  one  against  the 
defendants  therein  for  conversion  of  the  cot- 
ton described;  that  upon  the  trial  of  the  case 
Cook  claimed  that  plaintiff,  Wilson,  had  given 
a  verbal  mortgage  or  lien  on  the  cotton  to 
secure  him  in  payment  of  certain  indebted- 
ness, the  amount  of  which  was  not  stated; 
that  the  two  bales  were  rent  cotton  accruing 
to  plaintiff  out  of  the  crop  for  the  year  1904 ; 
that  it  also  appeared  from  the  evidence  ad- 
duced on  said  trial,  that  plaintiff  Wilson,  in 
May,  1904,  executed  a  mortgage  to  F.  A.  Pip- 
er Company  to  the  rent  cotton  that  should 
be  due  him  out  of  the  crop  raised  by  appellee 
W.  R.  Cook  for  the  year  1904  (Cook  being  a 
tenant    of    appellant    for    said   year) ;    and 
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that  pursmuit  to  the  mortgage,  plaintiff  au- 
thorised F.  A.  Piper  Company  to  take  pos- 
aession  of  said  cotton;  and,  that  under  such 
authorization,  said  company  did  take  posses- 
sion thereof.  The  petition  then  admits  that 
plaintiff  (Wilson)  is  owing  W.  R.  Cook  some 
smonnt^  hut  not  equal  to  the  value  of  the 
two  bales  of  cott<m,  nor  even  of  one  bale,  and 
then  alleges  that  Cook  never  sued  plaintiff 
nor  established  the  amount  he  owed  him, 
but  claims  the  amount  is  about  $40,  and  has 
ftiled  to  bring  suit  to  establish  the  amount 
of  said  indebtedness;  that  by  virtue  of  said 
judgment.  Cook  may  call  out  execution 
against  the  plaintiff  and  the  Piper  Company, 
and  by  virtue  thereof  take  possession  of  the 
two  bales  of  cotton  and  sell  the  same  there- 
under and  appropriate  the  proceeds,  or,  if 
the  cotton  cannot  be  found,  he  may  have  the 
execution  issued  against'  said  parties  and 
collect  by  virtue  thereof  Uie  sum  of  $65,  and, 
in  either  event,  plaintiff  will  be  the  loser; 
that  Cook  is  insolvent,  and,  should  he  ob- 
tain possession  of  the  cotton,  plaintiff  would 
have  no  adequate  remedy  at  law;  that  plain- 
tiff is  ready  and  willing  to  pay  Cook,  and 
hath  been  at  all  times,  whatever  amount  may 
be  due  him  whenever  established  by  agree- 
ment or  suit;  that  Cook  has  transferred  said 
judgment  and  all  his  right  and  interest  there- 
in to  defendant  T.  P.  Roberts,  but  whether 
bona  fide,  or  merely  colorable,  plaintiff  is 
unable  to  state;  that  defendants.  Cook  and 
Roberts  are  threatening  to  call  out  execution 
on  said  judgment,  etc.;  and  that  plaintiff 
has  no  adequate  remedy  at  law,  etc.  Where- 
fore the  injuncticm  is  prayed  for."  Holding 
that  no  ground  for  relief  was  shown  the  court 
aaid:  ''That  appellant's  bill  presents  no 
equities  is  apparent.  Everything  he  alleges 
could  have  been  set  up  by  him  as  a  defense 
in  the  suit  wherein  the  judgment  sought  to 
be  enjoined  was  rendered,  and  no  reason  la 
shown  in  his  bill  why  this  was  not  done." 

That  the  debt  on  which  a  judgment  was  ob- 
tained was  partly  usurious  has  been  held  to 
constitute  no  ground  for  enjoining  a  sale  un- 
der an  execution  issued  on  the  judgment. 
Phillips  V.  Walker,  48  Ga.  55;  Wilkinson  t. 
Holton,  119  Oa.  557,  46  S.  E.  620;  Baine  v. 
Williams,  10  Smedes  ft  M.  (Miss.)  113. 
See  also  Berryman  v.  Royston  Bank,  146  Qa. 
135,  88  S.  £.  682;  Lansing  v.  Eddy,  1  Johns. 
Ch.  (N.  Y.)   149. 

Where  the  defendant  in  an  action  failed 
to  plead  his  discharge  in  bankruptcy  it  was 
held  that  he  could  not,  after  a  judgment  was 
rendered  against  him  and  execution  issued 
thereon,  maintain  a  suit  to  enjoin  a  sale  un- 
der the  execution.  Miller  v.  Clements,  54 
Tex.  351;  Stone  v.  Schneider-Davis  Co.  61 
Tex.  Civ.  App.  517,  112  S.  W.  133.  Compare 
Turner  v.  Qatcwood,  8  B.  Mon.  (Ky.)  618, 
wherein  the  court  said:   "We  are  satisfied. 


238 


HOOVES. 

.  75f. 

.  .  .  that  the  circuit  judges  of  this  com- 
monwealth, and  the  justices  of  the  peace 
appointed  for  the  purpose  within  the  several 
counties,  have  power  to  grant  injunctions  to 
prevent,  after  a  decree  in  bankruptcy  assign- 
ing the  bankrupt's  property,  and  in  prospect 
of  his  discharge  by  final  decree  and  certificate, 
the  coercive  sale  of  his  property  acquired 
after  the  assignment  under  an  execution  for 
a  debt  which  was  provable  in  the  bankrupt 
court." 

So  a  defense  of  setoff  or  accord  and  satis- 
faction when  not  pleaded  in  an  action  is  no 
ground  for  enjoining  a  sale  imder  an  execution 
issued  on  the  judgment  rendered  in  the  action. 
Hunter  v.  Bertram,  6  Ky.  L.  Rep.  (abstract) 
593;  Donnell  v.  Parrott,  13  La.  Ann.  251; 
Gorsuch  V.  Thomas,  57  Md.  334;  Armworthy 
V.  Cheshire,  17  N.  C.  234,  24  Am.  Dec.  273. 
Compare  Jarman  v.  Saunders,  64  K.  C.  367. 

Likewise  it  has  been  held  that  a  failure  to 
appear  and  plead  a  want  of  jurisdiction  by 
reason  of  the  defendant's  nonresidence  in  the 
county  in  which  he  was  sued  estopped  him, 
after  a  judgment  rendered  and  execution  is- 
sued thereon,  from  seeking  relief  in  equity. 
Hunter  v.  White,  144  6a.  580,  87  S.  E.  775. 

But  it  has  been  held  that  an  injunction 
against  an  execution  sale  should  be  granted 
on  a  showing  that  the  sudden  illness  of  the 
execution  debtor's  counsel  had  prevented  hini 
from  filing  a  defense  until  the  time  for  filing 
defenses  had  expired.  Robinson  v.  Car- 
michael,  134  Ga.  654,  68  S.  E.  582. 

And  it  also  has  been  held  that  where  a 
judgment  defendant  has  a  defense  not  avail- 
able in  a  court  of  law  but  only  in  a  court 
of  equity  he  can  maintain  an  action  to  en- 
join a  sale  by  virtue  of  an  execution  issued 
on  the  judgment.  Ballard  v.  Rogers,  Dallam 
Dig.  (Tex.)  460;  Walker  v.  Heller,  90  Ind. 
198. 

3.   EbBOBS    and    iBBEGXTLARinEB    NOT    AVOID- 
ING JUDOllKlfT. 

An  injunction  against  an  execution  sale 
win  not  as  a  rule  lie  because  of  errors  or 
irregularities  in  the  proceedings  in  which  the 
judgment  was  rendered  which  do  not  render 
the  judgment  void,  the  proper  remedy  being 
a  proceeding  for  the  review  either  in  the  ap* 
pellate  court  or  in  the  court  in  which  the 
judgment  was  rendered. 

ArkoHHts. — ^Meridith  v.  Matthews,  117  Ark. 
442,  174  S.  W.  1192. 

California, — ^Murdocfc  v.  De  Vries,  37  Cal. 
627. 

Colorado. — ^Union  Iron  Works  v.  Bassick 
Min.  Co.  10  Colo.  24,  14  Pac.  54;  Stokes  v. 
Kingsbury,  164  Pac.  313. 

F/orida.— Budd  v.  Long,  13  Fla.  288; 
Wordehoff  v.  Evers,  18  Fla.  330;  Adams  v. 
White,  23  Fla.  352,  2  So.  774. 
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Oeorffia. — Jenkins  r.  Harris,  64  Ga.  440; 
Cincinnati,  etc.  R.  Go.  v.  Cathcart,  111  Ga. 
818,  35  S.  £.  640;  Buck  v.  Duval,  139  Ga. 
609,  77  S.  E.  809. 

Indiana, — Cooper  v.  Butter  field,  4  Ind.  423; 
Macy  V.  Lloyd,  23  Ind.  60;  Krug  v.  Davis, 
85  Ind.  309. 

A'(Mt«u.— McGill  V.  Sutton,  07  Kan.  234,  72 
Pac.  853. 

Kentucky^—Roaa  v.  Boss,  166  Ky.  540,  170 
S.  W.  454. 

Louisiana. — Calderwood  v.  Trent,  9  Rob. 
227. 

yebraska. — Minton  v.  Palmer,  79  Neb.  351, 
112  N.  W.  610. 

Xew  Jersey, — Reeves  v.  Cooper,  12  N.  J, 
£q.  223;  Hobnes  v.  Steele,  28  N.  J.  £q.  173. 

North  Carolina. — Emmons  v.  McKessen,  58 
N.  C.  92;  Parker  v.  Bledsoe,  87  N.  C.  221. 

Ohio. — Dum  v.  Springmeier,  7  Ohio  Dec. 
(Reprint)    339,  2  Cine.  L.  Bui.  127. 

Texas.— V/mdiBc\i  v.  Gussett,  30  Tex.  744; 
Wills  Point  Bank  v.  Bates,  76  Tex.  329,  13 
S.  W.  309 ;  Loan,  etc.  Co.  of  America  v.  Camp- 
bell, 27  Tex.  Civ.  App.  52,  65  S.  W.  65. 

Virginia. — Syme  v.  Montague,  4  Hen.  ^  M. 
180. 

Tryamm^.— Ward  v.  Rees,  11  Wyo.  459,  72 
Pac.  581. 

Thus  in  Holmes  v.  Steele,  28  N.  J.  £q.  173, 
it  was  said:  "A  suitor  who  conies  to  a  court 
of  equity  asking  that  he  may  have  the  ben- 
efit of  a  just  defense  which  a  court  of  law 
cannot  hear,  or  that  he  may  have  liberty  to 
set  up  a  defense  wholly  unknown  to  him  (and 
his  ignorance  is  not  the  result  of  negligence) 
when  the  judgment  at  law  was  recovered 
against  him,  or  that  he  may  be  relieved 
against  a  judgment  procured  by  the  fraud 
of  his  adversary,  which  he  did  not  have  an 
opportunity  to  denounce  in  the  court  pro^ 
nouncing  judgment,  presents  a  case  exclu- 
sively the  subject-matter  of  equity  cogniz- 
ance; and  he  has,  therefore,  a  right  to  have 
his  adversary  enjoined  until  the  validity  of 
his  claim  to  relief  has  been  examined;  but 
the  doctrine  is  perfectly  well  settled,  Uiat 
this  court  will  not,  on  the  application  of  a 
defendant  in  a  judgment  at  law  who  has 
had  a  fair  opportunity  to  be  heard  upon  a 
defense  over  which  the  court  pronouncing  the 
judgment  had  full  jurisdiction,  enjoin  the 
enforcement  of  the  judgment,  simply  on  the 
ground  that  it  is  unjust,  even  if  it  is  con- 
vinced the  court  passing  judgment  conunitted 
an  error  in  law." 

In  Macy  v.  Lloyd,  23  Ind.  60,  it  was  said: 
''An  execution  issued  on  a  judgment  in  the 
supreme  court  for  costs.  Lloyd,  against 
whom  it  issued,  filed  a  complaint  for  an 
injunction  before  the  judge  of  the  Miami^ 
common  pleas.  The  injunction  upon  the 
collection  of  the  execution  was  made  perpet- 
ual by  the  common  pleas  court.    It  was  upon 


the  clerk  of  the  supreme  courts  who  issued 
the  execution,  and  the  sheriff  of  Miami  coun- 
ty, who  was  attempting  to  collect  it.  Lloyd 
did  not  pretend  that  he  had  paid  the  judg- 
ment for  costs  against  him,  but  based  his 
complaint  upon  the  ground  that  the  judg- 
ment in  the  supreme  oourt  against  him,  if 
tliere  was  one,  as  the  writ  of  execution  re* 
cited,  was  erroneous.  His  remedy  was  to 
have  moved  to  set  aside  the  judgment  and 
writ  upon  it  in  the  supreme  court,  upon  a 
proper  affidavit.  If  a  judge  of  that  court 
could  not  have  granted  him  a  temporary 
restraining  order  on  such  affidavit  and  mo- 
tion till  the  same  could  be  heard  by  the 
court,  perhaps  the  common  pleas  might  have 
granted  such  order." 

In  Cooper  v.  Butterfield,  4  Ind.  423,  apply- 
ing the  rule,  the  court  said:  "Butterfield 
filed  a  bill  in  chancery  against  Cooper,  and 
one  Johnson,  who  died  pending  the  suit»  for 
the  purpose  of  obtaining  an  order  restraining 
them  from  levying  an  execution  issued  upon 
a  judgment  at  law.  The  bill  allies  that  at 
the  July  term,  1846,  of  the  Allen  circuit 
court,  the  state  of  Indiana,  on  the  motion 
of  Cooper  and  Johnson,  had  an  attachment 
for  an  alleged  contempt  issued  out  of  said 
court,  and  served  on  the  complainant,  from 
which  he  was,  at  the  same  term,  discharged 
without  the  payment  of  costs.  The  ground  of 
the  relief  sought  for  was,  that  the  clerk,  in 
making  the  entry  on  the  record,  by.  mistake, 
entered  up  a  judgment  against  the  complain- 
ant for  tlie  costs  of  the  attachment;  and 
that  Cooper  and  Johnson  had  caused  an 
execution  to  be  issued  on  such  erroneous  judg- 
ment, and  placed  in  the  hands  of  the  sheriff 
for  collection.  An  injunction  w^as  granted  by 
the  president  judge  in  vacation.  At  the  sub- 
sequent term,  the  defendant  below  moved  a 
dissolution,  but  the  motion  was  overruled. 
The  defendants  then  answered,  denying  all 
the  substantial  parts  of  the  bill,  and  insist- 
ing that  the  judgment  was  correctly  entereo. 
The  cause  went  to  a  hearing,  and  the  in* 
junction  was  made  perpetual.  This  >vas 
erroneous.  If  the  entry  was  erroneous,  the 
court  which  rendered  the  judgment  had  ample 
power  to  correct  it.  The  bill  alleges  no  rea* 
son,  and  the  evidence  shows  none,  why  the 
complainant  below  could  not  have  availed 
himself  of  the  power  of  the  court  of  law,  to 
correct  the  mistake,  if  any  could  be  shown  to 
exist,  according  to  the  usage  and  practice  of 
that  court.  He  might  have  made  his  motion 
for  that  purpose,  and,  if  improperly  over- 
ruled, this  court  was  open  to  him  to  revise 
the  decision.  A  court  of  chancery  will  not 
interfere  to  correct  a  clerical  mistake  made 
by  the  clerk  in  the  entry  of  a  judgment  of 
a  oourt  of  law;  nor  to  restrain  proceedings 
for  the  enforcement  of  such  judgment.  .  .  . 
In  case  of  an  emergency,  when  an  execution 
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was  issued  in  Tacation,  and  a  levy  and  sale      default    judgment    obtained 


237 


were  threatened,  it  would,  perhaps,  be  com- 
petent to  grant  a  temporary  injunction  to 
restrain  the  proceedings  until  the  next  term, 
to  give  the  party  an  opportunity  of  making 
his  application  to  the  court  rendering  the 
judgment,  for  the  correction  of  the  alleged 
migtake." 

In  Ward  v.  Rees,  11  Wyo.  459,  72  Pac. 
581,  in  holding  the  rule  to  be  applicable,  the 
court  said:  **This  was  a  suit  brought  to 
enjoin  the  levy  of  an  execution.  A  temporary 
injunction  was  allowed,  a  demurrer  to  the 
petition  was  overruled  and,  the  plaintiff  in 
error  refusing  to  plead  further,  there  was  a 
judgment  by  the  district  court  that  the  in- 
junction be  made  perpetual.  The  original 
judgment  upon  which  the  execution  issued 
was  rendered  by  a  justice  of  the  peace  and 
the  complaint  of  the  petition  is  that  cei*tain 
costs,  taxed  by  the  justice  and  included  in  th« 
judgment,  are  illegal.  The  defendant  in 
error  tendered  the  principal  amount  of  the 
judgment  and  the  costs  admitted  by  him  to 
be  legal  and  the  injunction  was  allowed  as 
to  the  remainder.  The  demurrer  should 
have  been  sustained.  The  error,  if  any, 
should  have  been  brought  to  the  attention  of 
the  justice  by  a  motion  to  retax  the  costs; 
if  the  party  was  dissatisfied  with  the  ruling 
upon  the  motion,  he  had  his  right  under  the 
statute  to  take  the  matter  before  the  district 
court  by  appeal  or  by  proceedings  in  error. 
The  district  court,  having  the  case  before  it, 
would  then  have  retaxed  the  costs  and  cor* 
rected  any  errors  found  to  exist.  In  the 
meantime  a  stay  of  execution  could  be  had  in 
the  manner  provided  by  statute,  until  the 
decision  of  the  district  court  was  obtained. 
There  was  thus  a  complete  and  convenient 
remedy  at  law  and  no  ground  for  the  inter- 
vention of  a  court  of  equity  by  injunction." 

In  Ross  V.  Ross,  ie«  Ky.  540,  179  S.  W. 
454,  it  was  held  that  the  premature  rendition 
of  a  default  judgment  in  a  justice's  court  did 
not  operate  to  make  the  judgment  void,  but 
that  it  was  only  an  irregularity  whidi  could 
be  corrected  on  motion  in  the  court  rendering 
the  judgment  and  did  not  constitute  a  ground 
for  enjoining  the  collection  of  an  execution 
issued  on  the  judgment. 

In  Buck  V.  Duval,  139  Ga.  599,  77  S.  E. 
809,  it  was  said  in  an  official  headnote: 
'The  due  and  orderly  progress  of  an  execution 
issued  on  a  judgment  rendered  by  a  city 
court  having  jurisdiction  of  the  parties  and 
the  subject-matter,  and  affirmed  on  writ  of 
error  by  the  court  of  appeals,  will  not  be 
restrained  because  of  a  contention  that  the 
judgment  of  a  court  of  appeals  was  not  in 
harmony  with  precedents  established  by  the 
supreme  court." 

In  Welch  v.  Hannie,  reported  in  full,  post, 
this  volume,  at  p.  325,  the  defendant  in  a 


in  a  justice's 
court  Hied  a  bill  to  enjoin  the  issuance  of 
an  execution  on  the  judgment  on  the  ground 
that  the  judgment  was  void  because  of  errors 
committed  during  the  trial.  It  was  lield 
that  the  errors  being  such  as  did  not  render 
the  judgment  void  and  could  have  been  taken 
advantage  of  only  by  an  appeal  an  injunction 
would  not  lie  without  an  allegation  by  the 
defendant  that  he  had  a  good  and  meritorious 
defense  to  the  action  at  law  and  stating  facts 
showing  what  the  defense  was.  To  the  same 
effect  see  Kendall  v.  Smith,  67  Kan.  90,  72 
Pac.  543. 

4.  Failube  to  Serve  Paogess. 
a.  Majority  Rule. 

(1)  In  General. 

Tlie  rule  obtains  in  a  majority  of  the  juris* 
dictions  which  have  passed  on  the  question 
that  an  execution  sale  may  be  enjoined  on 
the  ground  that  the  judgment  on  which  the 
execution  is  based  was  rendered  in  a  suit  in 
which  there  %vas  no  service  of  process  on  the 
defendant.  Robinson  v.  Reid,  50  Ala.  69; 
Wilburn  v.  McCalley,  63  Ala.  436;  Carrington 
V.  Holabird,  19  Conn.  84,  17  Conn.  530; 
Weaver  v.  Poyer,  70  111.  667;  Brown  v.  Gor- 
man, 7  Indian  Ter.  740,  104  S.  W,  1165; 
Givens  v.  Campbell,  20  Ta.  79;  O'Xeil  v. 
Eppler,  90  Kan.  314,  133  Pac.  705;  Bramlett 
V.  McVey,  91  Ky.  151,  15  S.  W.  49;  Tierney 
V.  Evans,  92  Neb.  330,  138  N.  W.  140;  M. 
Rumely  Co.  v.  Bledsoe  (Okla.)  155  Pac.  872; 
Williams  v.  Pile,  104  Tenn.  273,.  56  S.  W. 
833;  Wessell  v.  Sharp  (Tenn.)  39  S.  W.  543; 
Meade  v.  Grigsby,  26  Grat.   (Va.)   612. 

Thus  it  has  been  held  that  an  execution 
sale  would  be  enjoined  on  the  ground  that 
the  judgment  on  which  the  execution  was 
based  was  not  rendered  in  a  suit  to  which  the 
complainant  was  a  party,  but  was  obtained 
against  another  person  of  the  same  name. 
Givens  v.  Tidmore,  8  Ala.  745;  Tierney  v. 
Evans,  92  Neb.  330,  138  X.  W.  140. 

In  Krug  V.  Davis,  85  Ind.  309,  the  facts 
were  stated  by  the  court  as  follows:  ''The 
appellant,  as  sheriff,  had  seized  and  was 
about  to  isell  upon  execution  property  of  the 
appellee.  The  appellee  obtained  a  judgment 
enjoining  the  sale,  on  a  complaint  wherein 
it  is  alleged  that  the  judgment  on  which  the 
execution  was  issued  was  void  for  the  want 
of  notice  to  the  defendant.  The  appellant 
how  insists,  under  a  proper  assignment  of 
error,  that  the  court  erred  in  overruling  his 
demurrer  for  want  of  facts  to  the^omplaint. 
We  need  give  only  the  allegations  of  the 
complaint  in  reference  to  the  issue  and  serv- 
ice of  the  summons,  as  the  sufficiency  of  the 
pleading  in  any  other  respect  Is  not  disputed. 
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Upon  thia  point  it  is  averred:  'That  no 
summons  was  issued  by  the  clerk  of  the  court 
in  said  cause  under  the  seal  of  the  court, 
and  directed  and  delivered  to  the  sheriff  of 
the  county,  as  required  by  law,  and  no  such 
summons  was  ever  issued  by  the  clerk  of  said 
court,  nor  served  upon  this  plaintiff  in  any 
manner  whatever;  .  .  .  that  the  court 
entered  and  rendered  a  pretended  judgment 
against  this  plaintiff,  ...  by  having 
him  called  and  defaulted  on  the  25th  day  of 
September,  1879,  and  that  plaintiff  did  not 
appear  in  said  action  in  said  court,  and  had 
no  summons  served  upon  him  to  appear  in 
said  action,  and  upon  such  default  the  court 
rendered  the  judgment.'"  Holding  that  no 
ground  for  relief  was  sho^vn  the  court  said: 
'The  facts  stated  in  this  complaint  do  not 
show  that  the  judgment  in  question  was  void. 
The  allegation  that  no  summons  was  issued 
under  the  seal  of  the  court,  and  directed  and 
delivered  to  the  sheriff,  as  required  by  law, 
and  that  no  such  summons  was  ever  issued, 
etc.,  is  not  good  because,  instead  of  alleg- 
ing the  facts,  it  states  only  a  legal  conclusion. 
.  .  .  It  is  alleged  that  the  plaintiff  did 
not  appear  to  the  action,  'and  had  no  sum- 
mons served  him  to  appear.'  If  this  be  re- 
garded as  an  averment  that  there  was  in  fact 
no  service  of  summons,  with  or  without  the 
seal  of  the  court,  there  is  still  a  failure  to 
show  that  the  court  did  not  acquire  juris- 
diction of  the  defendant,  because  it  is  not 
alleged  that  the  sheriff  did  not  make  return 
of  a  summons  showing  a  proper  service  there- 
of upon  the  appellee.  It  must  be  regarded  as 
well  settled  in  this  state,  that  the  truth  of  a 
sheriff's  return,  showing  the  service  of  proo> 
ess,  cannot  be  disputed  by  the  party,  even 
upon  a  direct  application  before  default  to 
have  the  return  set  aside  or  corrected,  and 
much  less,  in  reason,  after  the  rendition  of 
judgment,  and  by  way  of  collateral  attack. 
Rowell  V.  Klein,  44  Ind.  290,  15  Am.  llep. 
235;  Splahn  v.  Gillespie,  48  Ind.  397;  John- 
son V.  Patterson,  59  Ind.  237;  Stockton  v. 
Stockton,  59  Ind.  574;  Hite  v.  Fisher,  76  Ind. 
231.  It  necessarily  follows  that  besides,  or 
instead-  of,  denying  the  fact  of  service,  the 
complaint  should  have  alleged  that  there  was 
not  in  fact,  and  the  record  of  the  judg* 
ment  did  not  show,  a  return  of  service  of 
summons  upon  the  judgment  defendant.  It 
cannot  be  presumed,  in  aid  of  the  complaint, 
that  the  sheriff  did  not  make  a  false  return, 
because  there  is  a  stronger  presumption  in 
favor  of  the  regularity  and  validity  of  the 
proceedings  and  judgment  of  the  court." 


which  the  execution  was  issued  was  rendered 
in  a  suit  in  which  the  complainant  was  not 
served  with  process,  he  must  show  that  he 
has  a  meritorious  defense  to  the  action;  Wil- 
burn  V.  McCalley,  63  Ala.  436;  Dawson  v. 
Merchants',  etc.  Bank,  30  Ga.  664;  Lasher 
V.  Annunziata,  119  111.  App.  653;  Gardner  v. 
Jenkins,  14  Md.  58.  See  abo  Merideth  v. 
Matthews,  117  Ark.  442,  174  S.  W.  1192; 
State  V.  Hill,  50  Ark.  461,  8  S.  W.  401, 
overrtiling  Ryan  v.  Boyd,  33  Ark.  778.  See 
also  .Weaver  v.  Poyer,  70  111.  567. 

In  Robinson  v.  Carlton,  123  Ey.  419,  96  S. 
W.  549,  29  Ky.  L.  Rep.  876,  it  was  held  that 
an  injunction  against  an  execution  sale  would 
lie  on  the  ground  that  the  judgm^it  defendant 
was  not  served  with  process  though  there  w^as 
no  allegation  in  the  petition  that  he  did  not 
owe  the  debt  on  which  judgment  was  obtained 
against  him.  The  court  said :  'It  is  contended 
by  counsel  for  appellees  that  the  petition  is 
bad  because  it  fails  to  allege  in  terms  that  ap- 
pellant was  not  at  the  time  of  the  rendition 
of  the  judgment  in  tiie  magistrate's  court, 
indebted  to  Carlton,  the  plaintiff  therein,  on 
the  demand  sued  on.  It  is  true,  such  aver- 
ment is  wanting,  but  if  appellant  had  been 
indebted  to  Carlton  that  fact  would  not  have 
authorized  a  judgment  against  him,  or  given 
any  legal  effect  to  that  rendered,  if,  as  alleged 
in  the  petition,  he  had  not  theretofore  been 
served  with  summons  or  warrant.  In  other 
words,  if,  as  allied  in  the  petition,  appellant 
was  not  served  with  summons  in  the  mag- 
istrate's court  in  the  case  mentioned,  and  the 
judgment  therein  was  not  rendered  i^ainst 
him,  but  against  another  resident  of  the  county 
of  the  same  name,  the  judgment  is  void  as  to 
him,  and  his  land  is  not  subject  to  the  execu- 
tion levied  on  it."  But  in  Com.  v.  Salyer,  146 
Ky.  453,  142  S.  W.  1015,  one  against  whom 
an  execution  or  forfeited  bail  bonds  had  is- 
sued brought  an  action  to  enjoin  a  sale  under 
the  execution  on  the  ^ound  that  he  had  not 
signed  the  bonds  and  that  judgment  was  ren- 
dered against  him  on  the  bonds  without  any 
summons  having  been  served  on  him.  It  was 
held  that  the  action  was  an  indirect  attack 
on  the  verity  of  an  official  statement,  and 
hence  by  the  express  terms  of  the  statute  an 
allegation  of  fraud  or  mistake  was  necessary. 

In  Schiele  v.  Thede,  126  la.  398,  102  N.  W. 
133,  it  was  held  that  where  a  judgment  was 
rendered  by  a  justice  without  any  jurisdiction 
whatever  on  his  part,  it  was  not  necessary 
for  one  seeking  to  enjoin  an  execution  issued 
on  the  judgment  to  show  that  he  had  a 
meritorious  defense. 


(2)  Showing  Meritorious  Defense. 

In  order  to  obtain  an  injunction  against 
an  execution  sale  on  the  ground  that  the 
judgment   against   the   complainant   and   on 


b.  Minority  Rule, 

In  a  few  jurisdictions  an  injunction  will 
not  lie  against  an  execution  sale  on  the 
ground  that  the  judgment  on  which  the  exe- 


YOUNT  V. 

95  Kan 

cution  was  issued,  was  rendered  against  the 
party  seeking  relief  in  a  proceeding  in  which 
no  process  was  served  on  him.  Relief  in  these 
jurisdictions  is  denied  on  the  ground  that 
the  party  seeking  relief  has  an  ample  rem- 
edy by  appeal  or  by  a  motion  to  set  aside 
the  judgment.  Comstock  v.  Clemens,  19  Cal. 
77;  Gates  v.  Lane,  49  Cal.  266;  Luco  v. 
Brown,  73  Cai.  3,  14  Pac.  366,  2  Am.  St.  Rep. 
772;  St.  Louis,  etc.  R.  Co.  v.  Lowder,  138 
Mo.  533,  39  8.  W.  799,  60  Am.  St.  Rep.  565; 
Missouri,  etc.  R.  Co.  v.  Hoereth,  144  Mo.  136, 
45  S.  W.  1085;  Fullan  v.  Hooper,  66  How. 
Pr.  (N.  Y.)  75;  Armworthy  v.  Cheshire,  17 
N.  C.  234,  24  Am.  Dec.  273;  Partin  v.  Luter- 
loh,  69  N.  C.  343;  Jackson  ▼.  Patrick,  10  S. 
C.  197;  Gillam  v.  Arnold,  32  S.  C.  503.  11 
S.  £.  331,  35  S.  C.  612  mem.  14  S.  E.  938; 
Crocker  t.  Allen,  34  S:  C.  452,  13  S.  E.  650, 
27  Am.  St.  Rep.  831.  See  also  Logan  v. 
Hillegass,  16  Cal.  200.  Oompare  Gregory  v. 
Ford,  14  Cal.  138,  73  Am.  Dec.  639;  Farring- 
ton  V.  Brown,  65  Cal.  320,  4  Pac.  26. 

Thus  in  St.  Louis,  etc.  R.  Co.  v.  Lowder, 
supra,  it  was  said:  "The  only  question  pre- 
sented by  this  record  is,  will  a  court  of  equity 
enjoin  the  collection  of  an  execution  issued  on 
a  void  judgment  rendered  by  a  justice  of  the 
peace?  There  is  some  conflict  in  the  adju- 
dications of  the  appellate  courts  of  this  state 
upon  this  question.  It  has,  however,  always 
l)een  held  that  where  the  court  or  justice  of 
the  peace  has  jurisdiction  of  the  subject- 
matter  the  ministerial  officer  is  not  bound  to 
examine  into  the  validity  of  the  judgment, 
the  proceedings  or  the  process.  ...  In 
the  case  at  bar  the  justice  had  jurisdiction 
of  the  subject-matter,  and  the  execution  was 
regular  upon  its  face,  but  the  judgment  was 
void  for  the  want  of  jurisdiction  of  the  de- 
fendant therein,  no  process  having  been 
served  upon  it.  In  such  circumstances  it  was 
held  in  Bornschein  v.  Finck,  13  Mo.  App. 
120,  that  the  defendant  in  the  judgment  had 
no  adequate  remedy  at  law,  and  that  injunc- 
tion to  restrain  the  collection  of  the  judg- 
ment and  execution  was  the  proper  remedy. 
A  similar  ruling  was  announced  in  U.  S. 
Mutual  Ace.  Ins.  Co.  y.  Reisinger,  43  Mo. 
App.  671.  A  different  ruling  was,  however, 
made  by  the  supreme  court  in  Stockton  v. 
lUnsom,  60  Mo.  535,  in  which  plaintiff 
sought  to  restrain  by  injunction  the  sale  of 
personal  property  under  an  execution  issued 
on  a  void  judgment,  and  it  was  held,  in  so 
far  as  the  facts  appeared,  the  plaintiff  had 
an  ample  and  adequate  remedy  at  law.  That 
case  was  followed  and  approved  in  Bear  ▼. 
Youngmaa,  19  Ma  App.  ^1,  in  which  it  was 
held  that  injunction  was  not  the  proper  rem- 
edy, even  though  the-  judgment  was  void. 
The  same  question  was  again  before  the  su- 
preme court  in  St.  Louis,  etc.  R.  Co.  v.  Rey- 
nolds. 89  Mo.  146.    The  suit  was  to  restrain 
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by  injunction  the  collection  of  a  judgment 
purporting  to  be  rendered  in  favor  of  the 
defendant,  M.  L.  Reynolds,  by  a  justice  of  the 
peace.  The  petition  alleged  that  the  justice 
of  the  peace  acquired  no  jurisdiction  of  the 
defendant  in  the  judgment  sought  to  be  en- 
joined. The  court  said:  'If  the  judgment 
of  the  jtstice  is  void,  then  will  the  execution 
issued  thereon  be  void  also,  and  equity  will 
not  interfere  to  do  a  nugatory  act.  The  rem- 
edy of  the  railway  is  ample  and  adequate  at 
law,  and  this  prevents  the  interposition  of 
a  court  of  equity,  as  a  suit  could  be  main- 
tained against  the  constable  as  a  trespasser, 
and  the  purchaser's  pretended  title  would  be 
valueless.  This  is  elementarv  law.'  What 
was  said  in  that  case  to  the  effect  that  a  suit 
could  be  maintained  against  the  constable  as 
a  trespasser  was  with  respect  to  a  collateral 
matter  not  involved  in  the  case,  was  merely 
obiter,  and  should  not  be  regarded  as  de- 
cisive of  that  question.  Aside  from  that 
question  the  decision  is  in  line  with  the 
weight  of  authority  in  this  state.  The  cases 
of  Bornschein  v.  f*inck,  supra,  and  U.  S.  Mut. 
Aoc.  Ins.  Co.  V.  Reisinger,  supra,  should 
therefore  be  overruled.  The  execution  being 
r^fular  upon  its  face  and  emanating  from  a 
court  having  jurisdiction  of  the  subject- 
matter,,  was  a  sufficient  protection  to  the 
constable  against  any  action  of  trespass 
which  might  be  brought  against  him  by  the 
judgment  debtor,  notwithstanding  both  judg- 
ment and  execution  were  void,  but  it  does 
not  for  that  reason  follow  that  the  defend- 
ant in  that  suit  did  not  have  full,  complete, 
and  adequate  remedy  at  law  against  the  col- 
lection of  a  judgment  which  it  alleges  to  be 
void.  The  defendant  in  the  execution,  plain- 
tiff here,  could  have  replevied  the  property 
from  the  purchaser  after  its  sale  by  the 
constable  under  the  ^cecution.  In  such  case 
the  remedy  at  law  would  be  ample  and  ade- 
quate. The  judgment  and  execution  being 
void  no  title  would  have  passed  to  the  pur- 
<jhaser  of  the  property  thereunder,  notwith- 
standing such  execution  may  have  been  a 
protection  to  the  officer  against  an  action  of 
trespass  against  him  by  the  owner  of  the 
property.  .  .  .  The  judgment  whose  col- 
lection is  sought  to  be  restrained  in  this  case, 
is  absolutely  void  for  want  of  service  of  proc- 
ess on  the  plaintiff  herein,  and  as  under  such 
circumstances  the  law  affords  plaintiff  ade- 
quate legal  relief,  the  temporary  injunction 
was  improvidently  granted.  It  follows  that 
the  judgment  of  the  St.  Louis  court  of  ap- 
peals, affirming  the  judgment  of  the  court  be- 
low, is  affirmed." 

But  where  the  proceedings  in  whieh  the 
judgment  was  rendered  are  r^^lar  on  their 
face,  thus  requiring  evidence  dehora  the  rec- 
ord to  show  that  jurisdiction  of  the  person 
of  the  defendant  was  never  aoquirad,  It  seems 


240 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


that  he  can  maintain  an  action  for  an  injunc- 
tion against  an  execution  and  sale  based  on 
the  judgment.  Gates  v.  Lan^,  44  Cal.  302; 
Henman  v.  Westheimer,  110  Mo.  App.  191, 
85  S.  W.  101.  Thus  in  the  case  last  cited 
it  was  said:  "Plaintiff  asserts,  and  defend- 
ants admit,  that  the  judgment  upon  which 
the  execution  was  issued  was  void*  in  law. 
.  .  .  And  it  must  be  admitted  that  as  a 
general  rule  the  law  is  well  settled  in  this 
respect  in  Missouri.  But  plaintiff  contends 
tliat  where  the  proof  requisite  to  establish 
the  fact  that  a  judgment  is  void  rests  outside 
of  the  record  the  rule  is  different,  and  an  in- 
junction in  such  case  is  the  proper  remedy. 
It  has  been  held  that  when  the  opposite  party 
can  claim  title  only  through  the  record,  and 
there  is  no  defect  apparent  on  the  record  but 
such  defect  must  be  proved  by  extrinsic -tvi- 
dence,  particularly  if  that  evidence  depends 
upon  oral  testimony  to  establish  it,  there  is 
a  cloud  upon  the  title  and  a  court  of  equity 
miiy  be  invoked  to  remove  it.  (Clark  v.  Cove- 
nant Mut.  L.  Ins.  Co.  52  Mo.  272.)  .  .  . 
In  Clark  v.  Covenant  Mut.  L.  Ins.  Co.  supra, 
although  asserting  that  equity  would  inter- 
fere to  remove  a  cloud  upon  title  where  it 
required  extrinsic  evidence  to  show  the  de- 
fect through  which  the  opposite  party 
claimed  title,  the  general  doctrine  that  equity 
would  not  interfere  in  such  cases  where  the 
defect  was  apparent  of  record,  was  also  recog- 
nised. .  .  .  The  rule  is  well  settled  that 
whereas  a  court  of  equity  will  not  interfere 
to  remove  a  cloud  upon  title  where  the  defect 
is  apparent  on  the  face  of  the  record,  yet  it 
will  do  so  where  it  requires  extrinsic  evidence 
to  establish  such  defect.  The  matters  com- 
plained of  which  are  alleged  as  making  the 
proceedings  void  are  as  follows,  viz.:  That 
the  docket  kept  by  the  justice  who  rendered 
the  judgment  faila  to  show  when  any  sum- 
mons or  process  was  issued  against  Michael 
Henman  (the  defendant  in  the  proceedings) ; 
that  it  fails  to  show  the  return  day  o(  such 
summons;  that  it  fails  to  show  the  date  said 
summons  was  issued  and  delivered  to  the  con- 
stable, and  was  made  returnable;  that  it 
fails  to  show  that  upon  return  of  summons 
duly  served,  the  justice  waited  three  hours 
after  the  time  specified  in  said  summons  for 
the  appearance  of  defendant ;  that  it  does  not 
show  that  judgment  was  entered  against  de- 
fendant in  his  absence  and  that  he  made  de- 
fault; and  that  it  shows  that  no  evidence  was 
heard  when  the  cause  was  presented.  These 
are  matters  which  are  shown  by  the  justice's 
•record.  Other  matters  are  not  shown  by  the 
record,  to  wit:  That  the  constable  changed 
the  return  day  of  the  summons;  that  the 
name  of  the  defendant  was  not  M.  Henman, 
but  Michael  Henman;  that  no  complaint  was 
ever  liled  in  said  cause;  that  no  summons 
was  served  upon  the  defendant  Michael  Hen- 


man. ...  It  must  be  conceded  that  the 
justice  could  not  obtain  jurisdiction  over  the 
person  of  Hennian  without  due  process.  It 
is  admitted  that  the  constable  changed  the 
return  day  in  the  summons  served  on  the  de- 
fendant from  the  14th  day  of  the  month  until 
the  17th  day  thereof.  Jurisdiction  of  a  jus- 
tice must  be  shown  by  process  or  appearance, 
or  the  proceedings  are  void.  (Bersch  v. 
Schneider,  27  Mo.  101.)  Although  the  jus- 
tice's docket  here  shows  that  process  was  duly 
made,  the  facts  as  stated  show  that  such 
service  was  by  a  void  summons.  Service  of 
a  void  summons  was  equivalent  to  no  service; 
and  as  the  defendant  did  not  appear,  the 
proceedings  were  coram  non  judice.  As  this 
matter  could  only  be  shown  by  oral  evidence, 
the  case  falls  within  the  rule  that  equity  ^vill 
interfere  to  remove  a  cloud  upon  the  title 
of  plaintiff's  land  or  to  restrain  defendants 
from  making  a  sale,  the  effect  of  which  irill 
be  to  create  such  cloud.  The  cause  is  re- 
versed with  directions  to  the  trial  court  to 
enter  up  judgment  perpetually  restraining  de- 
fendants from  selling  plaintiff's  land  as 
described  in  his  petition." 

c.  RijUe  in  Texas. 

In  Texas  the  rule  obtains  that  a  sale  by 
virtue  of  an  execution  cannot  be  enjoined  on 
the  ground  that  the  judgment  on  which  the 
execution  issued  was  rendered  without  notice, 
where  at  the  time  of  seeking  relief  the  judg- 
ment defendant  could  obtain  relief  by  ap- 
peal, certiorari  or  a  motion  for  a  new  trial. 
Henderson  v.  Morrill,  12  Tex.  1;  Windisch 
V.  Gussett,  30  Tex.  744;  Hamblin  v.  Knight, 
81  Tex.  351,  16  S.  W.  1082.  26  Am.  St.  Rep. 
818;  Slaughter  v.  American  Baptist  Publica- 
tion Soc.  150  S.  W.  224. 

Thus  in  Hamblin  v.  Knight,  supra,  it  was 
said:  "One  against  whom  a  judgment  has 
been  rendered  without  notice  may  no  doubt 
obtain  relief  from  it  by  injunction,  notwith- 
standing it  may  appear  from  an  official  re- 
turn or  by  the  recitals  in  the  final  judgment 
that  he  had  been  duly  served  with  citation 
or  that  he  had  voluntarily  appeared  either 
in  person  or  by  an  attorney.  Such  relief 
by  injunction  will  not  be  administered  when 
the  party  has  an  adequate  remedy  at  law,  nor 
as  a  general  rule  when  he  has  an  opportunity 
to  nmke  motion  for  a  new  trial  at  the  term 
at  which  the  judgment  was  rendered.  In 
every  case  where  such  relief  is  sought  by  in- 
junction it  should  be  done  without  delay,  or 
if  from  any  cause  delay  exists  it  should  be 
accounted  for  and  excused,  in  addition  to 
which  it  must  be  siiown  that  the  party  has  a 
meritorious  defense  to  the  action.  If  relief 
against  such  a  judgment  is  sought  during 
the  continuance  of  the  term  at  which  it  is 
rendered,  and  there  exist  any  circumstances 
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makiDg  an  application  for  a  new  trial  an 
insufficient  or  less  effective  remedy  than  a 
separate  suit  would  afford  the  party,  upon 
alleging  such  facts  he  should  be  allowed  to 
proceed  by  a  separate  suit  and  apply  for  an 
injunction  instead  of  being  confined  to  a 
motion  for  a  new  trial.  In  this  case  nothing 
was  alleged  by  the  plaintiff  tending  to  show 
that  his  r^nedy  by  a  motion  for  a  new  trial 
was  not  adequate.  His  petition  excused  his 
omission  to  seek  that  remedy  by  alleging  that 
the  term  of  the  court  had  adjourned  before 
he  could  apply  for  relief,  after  being  informed 
that  the  judgment  had  been  rendered.  If 
he  had  proved  that  allegation  this  suit  would 
have  been  proper.  We  feel  constrained,  how- 
ever, by  the  decision^  of  this  court  to  hold 
that  when  it  was  admitted  that  the  term  of 
the  court  at  which  the  judgment  was  rendered 
had  not  adjourned  when  the  original  petition 
was  filed  the  court  did  not  err  by  charging 
the  jury  to  find  for  the  defendant." 

In  Slaughter  v.  American  Baptist  Publica- 
tion Soc.  ISO  S.  W.  224,  it  was  said:  'If 
the  judgment  was  taken  in  the  justice's 
court  on  imperfect  service,  or'  no  service  at 
all,  and  that  rendered  the  judgment  void, 
still  the  defendant,  having  the  right  to  an 
appeal  or  to  the  writ  of  certiorari,  could 
not  obtain  an  injunction  to  restrain  the 
execution  of  the  judgment.  Plaintiff  and  the 
association  knew  that  the  judgment  had  been 
obtained,  and  even  when  t]iiH  suit  was  filed 
the  legal  remedy  of  a  writ  of  certiorari  was 
available.  Texas-Mexican  R.  Co.  v.  Wright 
29  S.  W.  1134;  Galveston,  etc.  R.  Co.  v. 
Ware,  74  Tex.  47,  11  S.  W.  918;  Texas- 
Mexican  R.  Co.  v.  Wright,  88  Tex.  346,  31 
S.  W.  613,  31  L.R.A.  200.  As  said  by  this 
court  in  the  Wright  case  herein  cited:  *An 
adequate  remedy  by  means  of  a  writ  of  cer- 
tiorari was  accessible  even  at  the  very  time 
that  appellant  applied  for  an  injunction,  and 
it  should  have  invoked  its  aid  to  obtain  re- 
lief. The  writ  of  certiorari  would  have  given 
all  the  relief  sought  by  appellant,  and  no 
reason  is  given  for  not  invoking  it.'  This 
effectually  disposes  of  the  application  for  a 
^Tit  of  injunction.'* 

When  a  judgment  defendant  is  otherwise 
entitled  to  an  injunction  against  an  execution 
sale  on  the  ground  that  he  was  not  served 
with  process  in  the  suit  in  which  the  judg- 
ment was  rendered  he  must  show  that  he 
has  a  meritorious  defense.  Foust  v.  Warren, 
72  S.  W.  404;  Collin  County  Nat.  Bank 
V  McCall  Hardware  Co.  161  S.  W.  050. 
Tims  in  the  case  first  cited  it  was  said: 
''Copy  of  the  judgment  sought  to  be  enjoined 
was  not  in  evidence,  and  there  was  neither 
allegation  nor  proof  that  it  did  or  did  not 
recite  service  upon  appellee;  nor  is  there 
allegation  or  proof  of  a  meritorious  defense 
on  appellee's  part  to  the  cause  of  action 
Ado.  Cas.  1918C.— 16. 


upon  which  the  judgment  was  rendered,  and 
the  remaining  assignments  of  error  requiring 
discussion  raise  the  question  whether,  under 
such  state  of  pleading  and  fact,  appellee 
showed  himself  entitled  to  the  relief  afforded 
him.  Appellee  insists  that  without  f«rvice 
of  citation  upon  him,  to  which  he  test i lied, 
and  which  evidently  was  so  fo\uid  by  the 
jury,  the  judgment  is  absolutely  void,  and 
hence  other  defense  need  not  be  bv  him  set 
up  or  shown;  citing  Freeman  on  Judgments, 
sec.  120a;  Galveston,  etc.  R.  Co.  v.  Ware,  74 
Tex.  47,  11  S.  W.  918;  Gulf,  etc.  R.  Co.  v. 
Rawlins,  80  Tex.  579,  16  S.  W.  430.  These 
authorities,  and  many  others  that  might  be 
cited,  support  the  proposition  that  a  judg- 
ment is  void  where  jurisdiction  over  the 
person  of  the  defendant  has  not  been  ac- 
quired by  appearance,  citation,  or  waiver  of 
process;  and  in  such  case  it  is  said  in  Gal- 
veston, etc.  R.  Co.  V.  Ware,  supra,  that  the 
party  against  whom  such  void  judgment  is 
rendered  Ms.not  compelled  to  show  a  defense 
to  the  action  in  order  to  enjoin  it.'  In  the 
case  of  Chambers  v.  Gallup,  30  Tex.  Civ.  App. 
424,  70  S.  W.  1009,  however,  and  in  which 
the  supreme  court  refused  writ -of  error,  the 
point  was  distinctly  raised,  and  this  court 
held  that,  to  show  right  to  enjoin  the  alleged 
void  judgment  in  that  case,  a  defense  to  the 
cause  of  action  upon  which  it  was  founded,, 
or  some  other  equity,  should. have  been  set 
up.  The  judgment  in  that  case  was  attacked 
on  the  ground  that  the  recital  in  the  judg- 
ment that  the  defendant  therein  had  an- 
swered was  not  true,  and  that  he  had  never 
been  cited.  Tlie  cases  thus,  perhaps,  appear 
conflicting,  but  we  think  they  are  distinguish- 
able. In  the  Ware  case  it  affirmatively  ap- 
peared from  the  record — the  return  on  the 
citation — that  the  defendant  railway  com- 
pany had  not  been  cited  by  an  authorized 
person,  but  in  Chambers  v.  Gallup  the  con- 
trary was  true;  the  judgment  there  reciting 
an  appearance  by  the  defendant.  And  upon 
this  distinction  we  think  many  of  the  ap- 
parently conflicting  cases  may  be  reconciled, 
and  that  it  should  be  held  upon  the  great 
weight  of  authority  that,  even  in  cases  of 
direct  attack,  a  plaintiff  seeking  the  inter- 
position of  the  court's  equitable  power  by 
injunction  to  stay  proceedings  under  an  al- 
leged void  judgment  must  allege  and  show 
either  that  the  judgment  on  its  face  or  the 
record  in  the  cause  otherwise  afliirmatively 
shows  a  want  of  jurisdiction,  or  else  that 
some  equity  against  the  judgment  or  defense 
to  the  cause  of  action  upon  which  it  is  predi- 
cated exists.  As  we  said  in  Chambers  v. 
Gallup,  supra,  in  an  opinion  by  Justice 
Hunter:  *Court8  are  instituted  not  to  dis- 
cuss and  deliberate  on  the  abstract  rights  of 
individuals,  but  to  redress  wrongs  and  in- 
juries, when  shown  to  exist.     What  wrong 
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or  injuiy  has  the  appellant  Buffered  by  the 
judgment  complaii^  of?  He  ehows  none 
whatever.  The  violation  of  an  abstract  right 
is  not  cognizable  in  any  court,  much  less  in 
a  court  of  equity,  unless  injury  and  danuige 
are  alleged  and  proved  to  have  resulted  there- 
from.' " 

5.  Void  JuDG^rENT. 

In  a  number  of  jurisdictions  the  rule  ob- 
tains that  an  injunction  can  be  maintained 
against  an  execution  sale  on  the  ground  that 
the  judgment  on  which  the  execution  issued 
is  void.  Chambers  v.  Buroughs,  44  App.  Cas. 
(D.  C.)  168,  certiorari  denied  239  U.  S.  649, 
36  S.  Ct.  284,  60  U.  8.  (L.  ed.)  486;  Kent  v. 
Fullenlove,  38  Ind.  522;  Pittsburgh,  etc.  R. 
Co.  V.  Johnson,  52  Ind.  App.  457,  99  N.  E. 
588;  Cooley  v.  Barker,  122  la.  440,  98  N.  W. 
289,  101  Am.  St.  Rep.  276;  Ross  v.  Ross, 
166  Ky.  540,  179  S.  VV.  454;  Bass  v.  Bar- 
thelemy,  134  La.  319,  64  So.  126;  Palfrey  v. 
Gordy,  28  La.  Ann.  669;  Dovey  v.  Schlater, 
99  Neb.  735,  167  N.  W.  912;  M.  Rumely  Go. 
V.  Bledsoe  (Okla.)  155  Pac.  872  (construing 
statute ) ;  AIsup  v.  Allen,  43  Tex.  598.  See 
also  Harris  v.  Smiley,  36  Okla.  89,  128  Pac. 
276.  Compare  Harrison  v.  Crumb,  1  White 
4fe  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  991.  Thus 
in  Bass  v.  Barthelemy,  supra,  it  was  held 
that  an  injunQtion  would  lie  against  an  exe- 
cution sale  where  the  execution  was  issued 
•on  a  confession  of  judgment  not  properly 
witnessed,  the  court  saying:  "Under  the  law, 
.as  it  stood  prior  to  the  enactment  of  the  stat- 
ute No.  67  of  1908,  the  two  witnesses  to  an 
authentic  act,  importing  confession  of  judg- 
ment, were  required  to  be  'free,  male,  and 
aged  not  less  than  fourteen  years;'  hence, 
where  one  of  the  witnesses  was  a  female,  the 
act  was  not  authentic,  did  not  import  con- 
fession of  judgment,  and  executory  process 
^ould  not  lawfully  issue  thereon,  nor  could, 
or  can,  such  writ  issue  to  enforce  payment 
of  a  note  purporting  to  be  secured  by  an  act, 
otherwise  authentic,  in  case  of  a  discrepancy 
between  the  note,  as  described  in  the  act,  and 
the  note  sued  on,  and  still  less  where  such 
discrepancy  existed,  or  exists,  and  the  act 
-was,  or  is,  not  authentic  in  form.  In  such 
cases,  where  the  writ  has  issued  (improvi- 
dently),  and  the  property  of  a  nonresident, 
represented  by  a  curator  ad  hoc,  has  been 
seized  and  sold,  the  defendant  is  not  confined 
to  the  remedy  by  appeal,  but  may  resort  to 
the  remedy  by  injunction  and  action  in 
nullity." 

In  Pittsburgh,  etc.  R.  Co.  v.  Johnson,  52 
Ind.  App.  457,  99  N.  E.  508,  it  appeared  that 
an  execution  was  issued  on  a  judgment  which 
had  not  been  read  and  signed  in  open  court 
as  required  by  a  statute.  It  was  held  that 
:ihe  execution  and  sale  thereunder  could  be 


enjoined  until  the  statute  was  complied  with. 
To  the  same  effect  see  Kent  ▼.  Fullenlove,  38 
Ind.  522;  Swell  v.  Jackson,  1^  Ky.  214,  110 
6.  W.  860,  33  Ky.  U  Rep.  673;  Jacobs  ▼. 
Jacobs,  62  S.  W.  263,  23  Ky.  L.  Rep.  186; 
Lackay  v.  Curtis,  41  N.  C.  199. 

In  Chambers  v.  Burougha,  44  App.  Cas. 
(D.  C.)  168,  certiorari  denied  239  U.  S.  649. 
36  S.  a.  284,  60  U.  S.  (L.  ed.)  485,  it  ap- 
peared that  a  confession  of  judgment  waa 
obtained  from  a  woman  in  consideration  of  a 
promise  to  dismiss  a  prosecution  for  embes- 
zlement  against  her  brother.  It  was  held  that 
the  judgment  was  invalid  and  that  the  judg- 
ment defendant  could  maintain  an  action  to 
enjoin  an  execution  issued  on  the  judgmoit. 

In  Alsup  V.  Allen,  43  Tex.  598,  it  was  held 
that  the  surety  on  a  claim  bond  which  had 
been  indorsed  by  the  justice  of  the  peace  aa 
forfeited  after  he  had  quashed  it  without  a 
trial  of  the  right  to  the  property  nuiintained, 
could  maintain  an  action  to  enjoin  an  execu- 
tion issued  on  the  bond. 

But  in  several  jurisdictions  an  injunction 
will  not  lie  against  a  sale  by  virtue  of  an  exe- 
cution issued  on  a  void  jud^ent^  ample  relief 
•against  the  judgment  being  obtainable  by  a 
motion  to  quash  the  judgment.  Wilbum  v. 
McCalley,  63  Ala.  436;  Logan  v.  Hillegaas,  16 
Gal.  200;  Sanchez  v.  Carriaga,  31  Gal.  170; 
Hart  V.  Marshall,  4  Minn.  294.  See  alscT  Union 
Iron  Works  v.  Bassick  Min.  Go.  10  Colo.  24, 14 
Pac.  54.  Thus  in  Sanchez  v.  Carriaga,  supra, 
it  was  said:  "The  suit  was  brought  to  re- 
strain a  sale  under  execution  issued  upon  a 
judgment,  on  the  ground  that  the  execution 
is  void  upon  its  face,  for  reasons  stated,  and 
the  further  ground  that  the  judgment  upon 
which  it  was  issued  is  also  void — an  absolute 
nullity  upon  its  face — ^and  to  restrain  the 
issuing  of  any  other  execution  upon  said 
void  judgmHit.  It  is  alleged  that  one  of  the 
defendants  is  insolvent  and  irresponsible,  so 
that  in  case  a  sale  should  be  made  under  the 
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void  judgment  and  execution,  no  adequate 
redress  could  be  had  against  him  in  a  suit 
to  recover  damages  resulting  from  the  tres- 
pass in  selling  under  a  void  judgment  and 
execution;  but  nothing  is  said  as  to  the  re- 
sponsibility of  the  other  two  defendants.  The 
only  equities  relied  on  are  the  threatening 
to  sell  under  a  void  judgment  and  execution, 
and  to  issue  further  executions  upon  the  sanae 
void  judgment,  and  the  insolvency  of  one  of 
the  defendants.  We  think  the  complaint  pre- 
sents no  case  for  an  injunction.  If  the  judg- 
ment upon  which  the  execution  is  based  and 
the  execution  itself  are  void  upon  their  face, 
the  county  court  has  ample  power  to  afford 
speedy  and  adequate  relief.  If  the  judgment 
is  void,  the  coiirt  has  entire  control  over  the 
process  and  can  arrest  it.  The  county  judge 
also,  upon  a  proper  application,  has  author- 
ity to  order  a  suspension  of  the  execution  of 
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the  writ  till  a  motion  before  the  court  to  re- 
call or  quash  it  can  be  heard.  .  .  .  Taking 
the  allegations  of  the  complaint  as  true,  then, 
that  the  judgment  and  execution  are  absolute- 
Ij  Yoid,  there  was  a  speedy,  adequate  and 
•complete  remedy  by  a  proper  application  to 
the  court  in  which  the  judgment  purports  to 
have  been  rendered,  and  the  complaint  does 
not  disclose  a  proper  case  for  an  injunction." 
In  Wilbum  v.  McCalley,  63  Ala.  438,  the 
action  was  brought  by  devisees  to  enjoin  the 
execution  of  a  judgment  recovered  on  a  note 
given  by  the  administrator  to  extend  a  debt 
owed  by  the  estate,  under  an  order  of  the 
probate  court.  In  discussing  the  right  of  the 
complainants  to  relief  the  court  said:  "What 
is  the  effect  of  such  order,  when  obtained, 
and  what  intendments  are  to  be  indulged 
in  relation  to  such  proceedings,  when  they 
-come  up  collaterally?  We  do  not  doubt  that, 
when  an  application  is  filed,  containing  the 
averments  stated  above  as  necessary,  the 
probate  court  acquires  jurisdiction  to  make 
the  order.  The  rules  which  govern  in  such 
cases  must  be  assimilated  to  those  which 
obtain  in  proceedings  in  the  same  court,  for 
an  order  to  sell  property  to  pay  debts,  or  for 
distribution.  If  the  order  be  granted  on  a 
petition,  such  as  that  specified,  then  a  sale 
made  under  a  judgment  rendered  on  a  note, 
bill,  or  bond  given  under  such  order,  will  pass 
the  title.  If  the  application  or  petition  be 
wanting  in  any  of  the  material  averments  of 
fact,  necessary  to  give  the  court  jurisdiction, 
tested  by  the  rules  which  prevail  when  the 
legality  of  an  order  of  sale  granted  by  the 
probate  court  is  presented  collaterally,  then 
an  order  made  on  such  petition  is  coram 
non  jadice;  and  a  sale,  made  under  a  judg- 
ment rendered  on  a  note,  bill,  or  bond  thus 
executed,  would  be  void,  and  neither  pass 
the  title,  nor  create  a  cloud  upon  it.  .  .  . 
If,  however,  the  application  or  petition  con- 
tains the  necessary  averments  to  give  the 
court  jurisdiction,  and  the  court  conunits 
error  afterwards — such  as.  a  failure  to  notify 
the  parties  in  adverse  interest — this  would 
not  avail,  on  collateral  presentation  to  avoid 
the  order,  the  judgment,  or  the  title  acquired 
at  a  sale  under  it.  Field  v.  Goldsby,  28  Ala. 
218,  and  authorities  cited.  The  extract  from 
the  bills  in  these  cases  contains  all  that  is 
said  about  the  application  to  the  probate 
court  for  authority  to  execute  the  notes 
brought  to  view  in  these  suits.  It  does  not 
state  what  the  application  contained;  nor 
can  we  learn  therefrom  that  it  contained 
the  necessary  averments  to  give  the  probate 
court  jurisdiction.  If  it  did  not,  then  the 
proceeding  was  coram  non  judice  and  void, 
and  the  chancery  court  would  not  entertain 
the  bills.  A  title,  acquired  under  such  sale, 
would  fall  of  its  own  weight,  and,  hence,  it 
could  not  operate  a  cloud  on  the  title  of  the 
devisees." 
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In  Williams  y.  Hinson,  143  Ga.  740,  85 
S.  E.  868,  the  action  was  brought  to  enjoin 
an  execution  sale  because  the  execution  was 
issued  on  a  judgment  void  because  it  was  ren- 
dered at  a  time  when  the  court  could  not 
legally  be  held,  inasmuch  as  another  time  had 
been  fixed  for  the  holding  of  the  court.  It 
was  held  that  the  action  could  not  be  main- 
tained, as  the  plaintiff  had  an  adequate  rem- 
edy at  law  against  the  judgment  and  execu- 
tion by  filing  an  affidavit  of  illegality. 
Compare  Morris  v.  Hinson,  144  Ga.  705,  87 
S.  £.  1054,  wherein  it  appeared  according  to 
the  official  headnote  that  the  time  of  holding 
a  justice's  court  was  on  the  third  Wednesday 
in  the  month,  but  the  court  day  was  subse- 
quently changed  by  the  joint  order  of  the 
justice  of  the  peace  and  the  notary  public 
to  the  second  Friday.  Subsequently  a  judg- 
ment was  rendered  by  the  notary  public  at  a 
court  convened  by  him  on  the  third  Wednes- 
day. An  execution  was  issued  on  this  judg- 
ment, which  the  plaintiff  was  threatening  to 
levy  on  property  of  the  defendant,  who  filed 
a  petition  to  set  aside  the  judgment  as  void, 
on  the  ground  that  it  was  rendered  on  a  day 
other  than  that  fixed  by  law  for  holding 
court.  He  alleged  that,  as  the  execution  was 
made  returnable  to  the  court  to  be  held  on 
an  illegal  day,  he  could  not  attack  the  valid- 
ity of  the  judgment  by  affidavit  of  illegality; 
and  he  prayed  an  injunction  against  a  levy  of 
the  execution.  On  the  interlocutory  hearing 
the  evidence  was  conflicting  as  to  whether  the 
court  day  had  been  changed  to  the  third 
Wednesday  from  the  second  Friday  of  the 
month.  It  was  held  that  the  court  did  not 
abuse  its  discretion  in  granting  a  temporary 
injunction. 

In  Macon  v.  Jones,  67  Ga.  489,  it  was  held 
that  a  suit  could  be  maintained  to  enjoin  the 
sale  of  the  plaintiff's  house  and  lot  under  an 
execution  issued  against  him  by  a  munici- 
pality for  the  collection  of  an  imauthorized 
tax  on  municipal  bonds.  To  the  same  effect 
see  Wright  v.  Southwestern  R.  Co.  64  Ga. 
783. 

In  Missouri  the  rule  seems  to  obtain  that 
an  action  to  enjoin  an  execution  sale  will  not 
lie  on  the  ground  that  the  judgment  on  which 
the  execution  issued  is  void,  where  the  in- 
validity appears  on  the  face  of  the  record, 
relief  against  the  judgment  and  execution 
being  obtainable  by  a  motion.  Russell  v. 
Interstate  Lumber  Co.  112  Mo.  40,  20  S.  W. 
26;  Hewlett  v.  Turner,  93  Mo.  App.  20;  Hen- 
man  V.  Westheimer,  110  Mo.  App.  191,  85 
S.  W.  101;  Farris  v.  Smithpeter,  180  Mo. 
App.  466,  160  S.  W.  655.  See  also  Stockton 
V.  Ransom,  60  Mo.  535.  Compare  U.  S.  Mut, 
Ace.  Ins.  Co.  ▼.  Reisinger.  43  Mo.  App.  671. 
But  where  it  requires  extrinsic  evidence  to 
establish  the  defect  in  the  proceedings  an 
injunction  will  lie.  Henman  v.  Westheimer, 
110  Mo.  App.  191,  86  S.  W.  101. 
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6.  Fbaud  or  Bbeaoh  or  Ck>ifTfiAor. 

Where  a  judgment  has  been  fraudulently 
obtained,  a  sale  by  virtue  of  an  execution 
idsued  thereon  will  be  restrained  by  an  in- 
junction. Sawyer  v.  Gill,  3  Woodb.  &  M.  97, 
21  Fed.  Cas.  Xo.  12,390;  Ryan  v.  Boyd,  33 
Ark.  778;  Walden  v.  McDonald,  30  Ga.  542; 
Giles  V.  Cook,  146  Ga.  436,  91  S.  E.  411; 
Brake  v.  Payne,  137  Ind.  479,  37  N.  E.  140; 
Jack  V.  Harrison,  34  La.  Ann.  736;  Smith  v. 
Frohlich,  135  La.  733,  66  So.  163;  Burpee  v. 
Smith,  Walk.  (Mich.)  327;  Burns  v.  Morse, 
6  Paige  (N.  Y.)  108;  Anderson  v.  Mullenix, 
6  Lea  (Tenn.)  287;  McFarland  v.  Dilly,  5 
VV.  Va.  135.  See  also  Knabe  v.  Rice,  106  Ala. 
516,  17  So.  666;  Cohen  v.  Meador,  137  Ga. 
551,  73  S.  E.  749;  Berrynian  v.  Royston 
Bank,  145  Ga.  135,  88  S.  E.  682. 

That  the  judgment  was  rendered  against 
the  defendant  in  violation  of  an  agreement 
had  with  the  plaintiff  that  the  latter  would 
take  no  judgment,  is  a  sufficient  ground  to 
enjoin  a  sale  by  virtue  of  an  execution  issued 
on  the  judgment.  Gulf,  etc.  R.  Co.  v.  Flowers, 
85  Miss.  633,  38  So.  37.  See  also  Jarman  v. 
Saunders.  64  N.  C.  367.  But  it  has  been  held 
that  an  agreement  of  this  kind  might  have 
been  pleaded  in  the  action  in  which  the  judg- 
ment was  rendered  and  hence  was  no  ground 
for  an  injunction.  Livingston  v.  Winfrey,  5 
La.  Ann.  670. 

In  Anderson  v.  Oldham,  82  Tex.  228,  18 
S.  \X.  557,  an  action  was  brought  to  enjoin 
a  sale  of  land  levied  on  under  an  execution 
on  the  ground  that  the  judgment  on  which 
the  execution  issued  was  different  from  the 
one  authorized  by  an  agreement  between  the 
attorneys  of  the  parties  to  the  action.  It 
was  held  that  the  judgment  defendant  was 
not  entitled  to  relief  without  averments  as  to 
the  authority  of  the  attorneys  to  make  the 
agreement,  and  that  it  was  unjust  and  in- 
equitable to  enforce  the  judgment. 

In  Selz  V.  Unna,  6  Wall.  327,  18  U.  S. 
(L.  ed.)  799,  it  appeared  that  in  an  action 
for  trespass  against  four  defendants  jointly 
liable,  an  agreement  was  made  between  the 
plaintiff  and  one  of  the  defendants  that  if 
the  latter  would  not  participate  in  the  de- 
fense of  the  action  the  plaintiff  would  not  on 
obtaining  a  judgment  enforce  it  as  to  him. 
The  judgment  was  afterwards  assigned  and 
by  an  agreement  between  the  assignee  and 
the  other  three  of  the  judgment  defendants 
land  was  levied  on  as  belonging  to  the  first 
defendant,  to  enforce  his  proportionate  lia- 
bility under  the  judgment.  It  was  held  that 
the  defendant  against  whom  the  execution 
issued  could  not  maintain  an  action  for  an 
injunction. 

In  Wessell  v.  Sharp  (Tenn.)  39  S.  W.  543, 
discussing  the  sufficiency  of  a  petition  to 
enjoin  an  execution,  the  court  said:  "The 
question  of  doubt  in  our  minds  and  the  only 


queetioa  of  doubt,  is  as  to  whether  the  bill 
is  found  to  attach  and  enjoin  the  ezeeutfon 
and  the  enforcement  of  the  judgment  as  hav- 
ing been  procured  by  fraud.  It  is  not  at  all 
specific  in  its  charges  that  it  was  so  procured, 
but  it  sets  out  the  fact,  and  at  least  facts 
for  the  court  to  pass  upon  are  a  better  basis 
for  the  construction  of  fraud  in  its  opinions 
than  mere  general  charges  in  wliich  the  gen- 
eral terms  of  fraud,  etc,  are  used." 

XI,  Objectiotis  to  Execution  and  Oroundn 
for  Belief  Arising  after  Judgment, 

1.  In  General. 

It  may  be  stated  as  a  general  rule  that  an 
execution  sale  will  not  be  enjoined  because 
of  mere  irregularities  in  the  proceedings  for 
the  issue  or  levy  of  the  execution  or  the  sale 
thereunder.    Tlie  proper  method  of  obtaining 
relief  is  by  an  application  to  the  court  having 
control  of  the  execution.     Henderson  v.  Hoi- 
man,  193  Ala.  262,  69  So.  424;  Hastings  v. 
Cropper,  3  Del.  Ch.  165;   Robinson  v.  Yon, 
8  Fla.  350;  Leonard  v.  Collier,  63  Ga.  387; 
Beaird  v.  Foreman,  1  Breese    (III.)    385,   12 
Am.  Dec.  197;  Lasselle  v.  Moore,  1  Blackf. 
(Ind.)   226;  Cline  v.  Lowe,  3  Ind,  527;  Du- 
pre  v.  Anderson,  45  La.   Ann.  1134,  13  So. 
743;   Boston,  etc.  R.  Co.  v.  D'Almeida,  221 
Mass.   380,   108   N.   E.   1063;    LaCrosse,   etc. 
Packet  Co.  v.  Reynolds,  12  Minn.  213:  Skill- 
man  V.  Holcomb,  12  N.  J.  Eq.   131;    Foard 
v.  Alexander,  64  N.  C.  69;  Marks  v.  Stephens, 
38   Ore.   65,   63   Pac.   824,  84   Am.   St.   Rep. 
750;  Atty.-Gen.  v.  Baker,  9  Rich.  Eq.  (S.  C.) 
621;   Wagner  v.  Pegues,  10  S.  C.  259;   Wil- 
liams  V.   Wright,   9   Humph.    (Tenn.)    493; 
Bryan  v.  Knight.  1  Tex.   180:    Wingfteld   v. 
Hackney,  30  Tex.  Civ.  App.  39,  69  S.  W.  446; 
Dunson   v.   Spradley    (Tex.)    40   S.   W.   327. 
See    also    Thomas    v.    Tappan,    Freera.    Ch. 
(Miss.)  472.    Compare  Hall  v.  Lyon,  37  Ga. 
636;   Robinson  v.  Perry,  4  Tex.  273. 

Thus  in  Robinson  v.  Yon,  8  Fla.  350,  it  uas 
said:  ''This  is  a  bill  for  injunction,  alleging 
nothing  material  in  behalf  of  the  complain- 
ants beyond  the  fact  that  judgment  and  exe- 
cution had  been  obtained  against  tht^m  at 
law,  execution  issued  and  levied  and  a  sale 
about  to  be  made  in  an  irregular  manner, 
upon  a  day  not  authorized  by  the  statute  of 
1844.  Upon  considering  the  application  for 
an  injunction,  the  circuit  court  judge  must 
have  taken  these  allegations  to  be  true  as 
upon  demurrer.  Suppose  it  were  so,  the 
question  will  arise,  had  the  complainants 
adequate  remedy  at  law?  It  is  of  great 
importance  that  the  jurisdiction  of  the  courts 
of  law  and  equity  should  be  kept  separate  and 
distinct  and  the  chancery  power  never  in- 
voked while  remedy  can  be  had  at  law.  This 
is  indispensable  to  avoid  circuity  of  action 
and  the  delay  of  justice  incident  thereto.    We 
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see  no  reason  why  the  complain&nt  in  thiB 
case  might  not  have  obtained  from  the  cir- 
cuit judge  who  rendered  the  judgment  either 
at  chambers  or  in  term  time,  a  complete  and 
perfect  remedy  for  all  the  injury  anticipated 
by  his  bill,  without  proceeding-  in  the  court 
of  chancery.  This  court  can  only  proceed  in 
the  exercise  of  its  peculiar  jurisdiction  and 
can  claim  no  power  to  restrain  or  control  the 
process  of  a  court  of  law,  unless  its  powers 
are  brought  into  requisition  by  some  latent 
equity  not  cognizable  in  a  court  of  law." 
And  in  Marks  v.  Stephens,  38  Ore.  65,  08 
Pac.  824,  84  Am.  St.  Rep.  750,  the  court  said: 
"It  is  elementary  law  that  an  injunction 
will  not  issue  where  there  is  an  adequate  rem- 
edy at  law,  and  therefore  equity  will  not 
restrain  a  levy  or  sale  of  property  under 
execution  on  account  of  mere  errors  or  ir- 
regularities in  its  issuance  or  proceedings 
thereunder;  for,  as  said  by  Mr.  Freeman, 
'courts  of  equity  do  not  presume  to  exercise 
supervisory  power  over  courts  of  law  with  a 
view  of  correcting  the  decisions  of  legal  tri- 
bunals. They  interfere  only  in  cases  of 
fraud.,  accident,  mistake,  surprise,  or  where 
some  unconscionable  use  of  legal  right  or 
title  is  made  or  threatened.  If  an  execution 
is  irregularily  issued,  or  is  being  executed 
in  an  irregular,  oppressive,  or  fraudulent 
manner,  the  court  out  of  which  it  issued  can 
usually  on  motion,  grant  appropriate  and 
adequate  relief;  and,  where  it  can  do  80, 
equity  will  not  interpose,  except  to  stay  pro- 
ceedings until  the  ordinary  means  of  obtain- 
ing redress  can  be  pursued  at  law.'  2  Free- 
man, Executions  (2d  ed.)  §  436." 

In  Dunson  v.  Spradley  (Tex.)  40  S.  W. 
327,  in  applying  the  rule  the  court  said: 
"The  misdescription  of  the  judgment  in  the 
execution,  the  faihire  of  such  writ  to  follow 
the  judgment  and  of  the  execution  to  contain 
an  itemized  bill  of  costs  are  irregularities 
only,  and  such  as  cannot  be  corrected  by  an 
injunction." 

Several  cases  support  the  rule  that  an  in- 
junction will  lie  against  a  sale  under  an  ir- 
regular or  illegal  execution  where  that  rem- 
edv  is  more  efficacious  than  a  motion  to  set 
aside  the  process.  Snavely  v.  Harkrader,  30 
Orat.  (Va.)  487;  Grant  V.  Cole,  23  Wash. 
r>42,  63  Pac.  263.  See  Cline  Piano  Co.  v. 
Sherwood.  57  Wash.  230,  106  Pac.  742.  See 
a!so  Kenyon  v.  Clarke,  2  R.  T.  67. 

A  number  of  cases  support  the  rule  that  an 
injunction  will  not  lie  against  a  sale  nnder  a 
void  execution,  on  the  theory  that  the  rights 
of  the  applicant  for  relief  cannot  be  preju- 
diced bv  the  sale,  and  that  he  has  an  ade- 
quate  remedy  by  motion  in  the  court  having 
control  of  the  execution.  Wordehoflf  v.  Evcrs, 
18  Fla.  339;  LaCrosse,  etc.  Packet  Co.  v. 
Reynolds,  12  Minn.  213;  Williams  v.  Wright, 
D  Humph.   (Tenn.)   403;  Thompson  v.  Golds- 


by,  48  Tex.  Civ.  App.  23,  106  S.  W.  936.  See 
also  Harris  v.  Smiley,  36  Okla.  89,  128  Pac. 
276.  Thus  Ib  Thompson  v.  Goldsby,  supra, 
it  appeared  that  a  person  having  obtained  a 
judgm^it  against  a  minor  had  an  execution 
issued  thereon  directed  against  the  property 
of  the  minor,  without  making  the  latter's 
guardian  a  party.  The  guardian,  who  had 
possession  of  the  minor's  property,  brought 
an  action  to  enjoin  the  execution  and  sale 
thereunder.  It  was  held  that  he  was  not 
entitled  to  relief. 

Where  the  legality  of  an  execution  has 
been  adjudicated  in  proceedings  at  law  taken 
for  that  purpose  by  the  defendant  in  execu- 
tion, he  cannot  afterwards  obtain  an  injunc- 
tion against  a  sale  thereunder  without  low- 
ing an  independent  equity.  Hayes  v.  Fro- 
hock,  56  Fla.  694,  47  So.  343. 

2.  PREIMATUBE   ISSUANCE   OF   EXECXmOV. 

In  Girard  v.  Hirsch,  6  La.  Ann.  651,  it 
appeared  that  on  the  rendition  of  a  judgment 
an  entry  was  made  staying  an  execution 
thereunder  for  six  months.  An  execution  was 
issued  before  the  expiration  of  that  period. 
It  was  held  that  the  proper  method  of  aeeking 
relief  against  the  execution  was  by  injunc- 
tion. 

3.  Misuse  or  Wbit. 

Where  an  execution  is  issued  for  the  pur- 
poses of  vexation  and  injustice  an,  injunction 
will  lie  against  the  execution  and  a  sale  there- 
under. Colt  V.  Comwell,  2  Root  (Conn.)  109; 
Hanover  Sav.  Fund  Soc.  v.  Ketterer,  19  Pa. 
Dist.  182:  Natalie  Anthracite  Coal  Co.  v. 
Ryon,  188  Pa.  St.  138,  41  Atl.  462,  43  W.  N.  C, 
265.  In  Hanover  Sav.  Fund  Soc.  v.  Ketterer, 
supra,  it  was  said:  "A  bill  in  equity  will 
.  .  .  lie  to  restrain  the  use  of  execution 
process,  regular  on  its  face,  for  an  illegal 
and  improper  pnrpose  beyond  the  mere  col- 
lection of  the  debt.  .  .  .  But  the  right  to 
such  protection  and  to  subrogation  to  the 
rights  of  the  execution  creditor  can  only  be 
based  upon  an  actual  payment  of  the  lien, 
with  all  costs,  etc.,  or  a  full  and  nncondi- 
tional  tender  of  such  payment." 

It  has  in  several  instances  been  held  that 
the  proper  method  of  obtaining  relief  against 
repeated  executions  is  by  an  application  to 
the  court  having  control  of  the  execution  and 
not  by  a  suit  to  enjoin  a  sale  by  virtue  of 
one  of  the  executions.  Henderson  v.  Holman, 
193  Ala.  262,  69  So.  424;  Wallace  v.  F.  W. 
Cook  Brewing  Co.  196  Ala.  245,  72  So.  93 
(citing  statute) ;  Gregory  v.  Ford.  14  Cal. 
138,  73  Am.  Dec.  689;  Elliot  v.  Elmore,  16 
Ohio  27.  See  also  Boston,  etc.  R.  Co.  v. 
D'Almeida,  221  Mass.  380,  108  N.  E.  1065. 
Compare  Huntington  v.  Bell,  2  Port.  (Ala.) 
61. 
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But  it  has,  on  the  other  hand,  heen  held 
that  an  injunction  would  lie  against  repeated 
executions  directed  against  the  same  prop- 
erty. Cumberland  Valley  Bank  v.  Slusher, 
102  Ky.  415,  43  S.  W.  471,  19  Ky.  L.  Rep. 
1497;   Newell  ▼.  Morton,  3  Rob.   (La.)   102. 

In  Brady  v.  Carteret  Realty  Co.  66  N.  J. 
£q.  243,  57  Atl.  814,  an  execution  defendant 
brought  an  action  to  enjoin  an  execution  sale 
of  a  tract  of  land  as  belonging  to  him,  on  the 
ground  that  the  owner  of  the  judgment  under 
which  the  execution  issued  claimed  to  be  the 
owner  of  the  land  and  proposed  to  deny  at 
the  sale  the  existence  of  the  execution  de- 
fendant's interest  in  the  land.  It  was  held 
that  relief  should  be  granted. 

4.  Insufficikncy  of  lorr. 

The  fact  that  there  has  not  been  a  suffi- 
cient levy  under  an  execution  is  no  ground 
for  enjoining  a  sale  thereunder.  Calderwood 
V.  Prevost,  9  Rob.  (La.)  182;  Gusman  v.  De 
Poret,  33  La.  Ann.  333;  Lambeth  v.  Sentell, 
38  La.  Ann.  691;  Lafferty  v.  Conn,  3  Sneed 
(Tenn.)  221.  Thus  in  Gusman  v.  De  Poret, 
supra,  it  was  said:  "If,  as  alleged  by  plain- 
tiffs, their  property  has  not  been  actually 
seized  by  the  sheriff,  we  are  embarrassed 
to  discover  their  reasons  for  complaint.  The 
very  object  of  the  injunction  is  to  restrain 
the  performance  of  the  very  act  which,  under 
the  allegation,  has  not  been  performed.  If 
the  sheriff  has  made  no  seizure  in  law,  his 
sale  will  be  null,  and  plaintiffs  will  not  have 
been  disturbed  in  their  ownership  and  posses- 
sion of  the  property  which  they  are  so  .zeal- 
ously defending.  Such  a  complaint  does  not 
lie  in  the  mouth  of  the  defendant  in  execu- 
tion." 

In  Lambeth  y.  Sentell,  38  La.  Ann.  691,  the 
court  said:  **This  appeal  is  prosecuted  by 
plaiatiff  from  a  judgment  dissolving  an  in- 
junction taken  to  arrest  the  execution  of  a 
judgment  held  by  the  defendant  Sentell,  with 
two  per  cent  per  annum  interest  on  the 
amount  of  the  judgment  enjoined  and  dam- 
ages in  the  sum  of  $150  in  solido  against  her- 
self and  her  sureties  on  the  injunction  bond. 
The  grounds  of  her  injunction  were  in  sub- 
stance as  follows:  .  .  .  That  there  was  no 
actual  or  legal  seizure  of  the  property  for  the 
reason  of  the  sheriff's  failure  to  have  notified 
the  tenants  on  the  immovable  property. 
.  .  .  If,  as  alleged  by  plaintiff,  .  .  . 
the  sheriff  has  not  made  an  actual  or  legal 
seizure  of  her  property,  we  are  at  a  loss  to 
appreciate  her  complaint  in  this  particular. 
To  prevent  a  seizure  seems  to  be  the  *con- 
summation  most  devoutly  to  be  desired'  by 
herself  and  her  numerous  able  and  zealous 
counsel.  Gusman  v.  De  Poret,  33  La.  Ann. 
338.  She  is  apparently  in  a  predicament 
similar  to  that  of  plaintiff  in  the  case  of  Cal- 


derwood V.  <Prevost,  9  Rob.  182,  to  whom  this 
court  addrtesed  the  following  consolation:. 
'In  relation  to  the  advertisement  of  the  plain- 
tiff's watch  and  chain  for  sale,  without  being 
seized  or  taken  into  possession  by  the  sheriff, 
such  a  proceeding  is  undoubtedly  irregular 
and  illegal ;  but  we  are  at  a  loss  to  perceive 
what  injury  the  plaintiff  has  thereby  sus- 
tained. He  has  the  free  use  and  enjoyment 
of  these  jewels,  and  it  will  be  time  enough 
for  him  to  complain  when  he  is  disturbed  in 
his  possession  of  them.  If,  however,  in  the 
meantime,  he  is  anxious  to  cure  this  irregu- 
larity in  the  proceedings  of  the  sheriff,  he 
can  do  so  by  placing  his  watch  and  chain 
in  the  hands  of  that  officer.'  The  record 
shows  that  notice  of  the  seizure  was  given 
to  plaintiff,  and  if  her  tenants  who  have  not 
been  notified  of  the  same,  continue  to  pay 
rents  to  her,  what  right  has  she  to  complain  ?" 

The  fact  that  there  has  been  an  excessive 
levy  of  property  under  an  execution  is  no 
ground  for  enjoining  a  sale  of  the  property, 
relief  being  obtainable  by  a  motion  in  the 
court  out  of  which  the  execution  issued.  Dabbs 
V.  Hemken,  3  Rob.  (La.)  123;  Hefner  v. 
Hesse,  29  La.  Ann.  149 ;  Gusman  v.  De  Poret, 
33  La.  Ann.  333;  Lambeth  v.  Sentell,  38  La. 
Ann.  691;  Cantwell  v.  Johnson,  236  Mo.  575-, 
139  S.  W.  365.  See  also  Alla^ood  v.  Cook, 
92  Ga.  670,  17  S.  E.  920;  MUler  v.  Baxter, 
108  Ga*  600,  34  S.  E.  169;  Wilkinson  v. 
Holton,  119  Ga.  557,  46  S.  E.  620;  Saffold  v. 
Evans,  146  Ga.  180,  91  S.  E.  21.  Thus  in 
Cantwell  v.  Johnson,  supra,  it  was  said: 
"It  is  argued  that  the  injunction  should  have 
been  made  permanent  against  the  levies  of 
the  executions  on  the  ground  they  were  ex- 
cessive. We  think  the  weight  of  authority 
is  against  plaintiff  on  that  proposition.  It  is 
admitted  the  lands  were  all  encumbered.  The 
amount  of  incumbrances  is  not  shown,  but 
that  feature  is  not  a  controlling  one.  There 
could  be  but  one  satisfaction  of  this  judg- 
mait.  The  duty  of  a  sheriff  in  selling  land  on 
execution  under  the  ha^Euner  is  to  subdivide 
it  and  sell  only  enough  to  satisfy  the  debt. 
[R.  S.  1909,  sec  2206.]  Moreover,  an  exe- 
cution defendant  may  elect  the  part  he  wants 
sold  first  [R.  S.  1909,  sec.  2207.]  Equity  will 
not  anticipate  that  sheriffs  will  violate  their 
duty  and  discretion  in  that  behalf.  Not  only 
so,  but  if  that  duty  was  violated  and  that 
discretion  abused  there  was  left  plaintiff,  as 
execution  debtor,  his  remedy  by  timely  mo- 
tion to  .set  aside  the  sale  and  prevent  an 
abuse  of  legal  process." 

Where  one  whose  property  is  levied  on 
by  virtue  of  an  execution  seeks  to  enjoin  a 
sale  of  the  property  on  the  ground  that  ke 
has  other  property  that  should  have  been 
levied  on,  relief  will  be  denied  him  in  the 
absence  of  a  showing  of  a  sufficient  tender 
of  other  property.    Beaird  v.  Foreman,  Breeao 
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(111.)  385,  12  Am.  D«c.  197;  Alexander  ▼. 
Muller,  42  Ind.  308;  Hefner  v.  Hesse,  29 
La.  Ann.  149;  Forbea  v.  Hill,  1  Dallam  Dig. 
(TeK.)  486;  Cook  v.  De  La  Garza,  13  Tex. 
431;  Robs  ▼.  Lister,  14  Tex.  469;  Smith  v. 
Frederick,  32  Tex.  256;  Anderson  v.  Oldham, 
82  Tex.  228,  18  8.  W.  557;  Alexander  v.  Ban- 
ner, 10  Tex.  Civ.  App.  Ill,  30  S.  W.  563; 
Harris  t.  Matthews,  36  Tex.  Civ.  App.  424, 
81  &  W.  1198;  Stone  y.  Tilley  (Tex.)  95 
8.  W.  718,  reverted  on  other  grounds  101  8. 
W.  201,  10  L.RA.(N.S.)  678;  Plerson  v. 
Connellee  (Tex.)  145  S.  W.  1039.  See  also 
Wilkinson  v.  Holton,  119  Oa.  557,  46  S.  E. 
620;  Saffold  v.  Evans,  146  6a.  180,  91  S.  E. 
21.  Thus  in  Anderson  v.  Oldham,  supra,  the 
owner  of  improved  real  estate  levied  on  under 
an  execution  brought  an  action  to  enjoin  a 
sale  of  the  property  because  he  owned  unim- 
proved land  which  first  should  have  been 
subjected.  Relief  was  denied  because  the 
plaintiff  did  not  show  that  he  had  pointed  out 
the  property.  The  court  said:  "It  is  claimed, 
.  .  .  that  the  sale  of  appellant's  improved 
land  should  be  enjoined  because  he  had  per- 
sonal property  and  unimproved  land  which 
should  have  been  first  subjected  to  payment 
of  the  judgment.  .  .  .  The  petition  alleges 
that  the  officer  who  levied  the  execution  knew 
that  appellant  had  personal  property  within 
the  county  subject  to  execution,  and  that 
without  demanding  a  levy  he  levied  upon 
lands  described,  which,  including  improve- 
ments thereon,  was  of  value  largely  in  excess 
of  the  sum  he  waa  directed  to  collect.  It 
also  alleges  that  another  defendant  in  the 
execution  was  known  by  the  oflicer  to  have 
personal  property  bat  that  no  effort  was  made 
to  subject  the  same  to  the  execution.  Fol- 
lowing these  averments,  the  petition  alleges: 
'That  said  Oantrell  (the  constable  having 
the  execution)  told  plaintiff  that  M.  B.  Tem^ 
pHon  had  ordered  him  to  levy  on  the  plain- 
t'lfTn  land.  That  plaintiff  told  said  Oantrell 
then  and  there  that  he  (plaintiff)  had 
horses  in  his  lot  here  in  town  subject  to  exe- 
cution, Buillciettt  and  more  to  satisfy  said 
execution,  and  to  levy  on  them.  Said  Can* 
trell  refused  ...  to  make  said  levy  as 
requested,  but  levied  upon  said  above-de- 
scribed lands  and  advertised  same  for  sale  on 
the  7th  day  of  January,  1890.  .  .  .  That 
this  plaintiff  has  personal  property  subject 
to  execution  suflicient  to  satisfy  said  debt,  a« 
well  as  unimproved  lands.'  There  is  also 
a  broad  de^aration  that  the  levy  was  illegal : 
'(1)  Because  no  demand  of  levy  was  made. 
(2)  Because  plaintitf  herein  had  personal 
property  subject  to  execution,  and  pointed 
same  out  to  the  oflloer.  ( 3 )  Because  plaintiff 
bad  unimproved  land  sufficient  to  satisfy 
Bsid  debt,  which  fact  was  well  known  to  all 
of  defendants  herein.'  These  are  all  the  aver- 
ments of  the  petition  bearing  on  the  quee- 
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tion  now  under  consideration.  Taking  these 
averments  together  the  infefence  is  almost 
irresistible  that,  while  the  officer  may  not 
have  demanded  that  appellant  should  point 
out  property  to  be  levied  upon,  appellant  had 
an  opportunity  to  do  so  before  the  levy  was 
made,  and  if  he  did  not  exercise  that  right, 
as  the.  statute  provided  he  might,  it  is  unim- 
portant that  no  actual  demand  was  made,  or 
that  the  oflicer  may  have  known  that  he 
owned  personal  property  which  should  have 
been  levied  upon,  in  so  far  as  plaintiff's  right 
to  the  relief  he  seeks  is  concerned,  whatever 
may  be  his  right  aa  against  the  officer  making 
the  levy,  for  there  is  no  averment  that  ap- 
pellees or  their  attorney  directed  the  levy 
upon  the  lands." 

In  Farrell  v.  McKee,  36  III.  226,  affirming 
a  dissolution  of  an  injunction  obtained  on 
the  ground  that  the  personal  property  of  the 
plaintiff  was  levied  on  before  his  real  estate 
was  exhausted,  the  court  said:  **An  order 
of  the  judge  of  the  circuit  court  in  which 
the  proceedings  arose  might  have  been  ob- 
tained to  stay  the  proceedings  until  a  motion 
could  be  heard  to  set  aside  the  levy.  Full 
and  ample  remedy  existed  at  law  for  all  the 
injury  of  which  complaint  ia  made.  .  .  . 
Such  an  application,  specifying  the  property, 
giving  an  abstract  of  the  title,  with  its  value, 
and  incumbrances,  if  any,  upon  it,  would  have 
authorised  the  judge  to  stay  the  proceedings 
against  the  personal  property  until  the  real 
estate  should  be  exhausted.  .  .  .  The  remedy 
being  completed  at  law,  there  was  no  equity 
in  the  bill,  and  the  injunction  was  improvi- 
dently  granted  and  therefore  properly  dis- 
solved." 

In  Dubreuil  v.  Soulie,  4  Mar.  N.  S.  (La.) 
93,  it  was  held  that  an  execution  debtor  was 
not  entitled  to  enjoin  the  sale  of  lots  under 
an  execution  issued  on  a  judgment  against 
him  and  his  wife  on  the  ground  that  the  lots 
belonged  to  the  minor  children  of  his  wife 
where  it  appeared  that  he  pointed  out  the 
lots  to  the  offioer  asking  the  levy. 

5.  Lack  of  AurHOBiTr  nr  Ixrmo  Offtceb. 

It  has  been  held  that  an  injunction  against 
an  execution  sale  will  not  be  granted  on  the 
ground  that  the  officer  making  the  levy  was 
not  validly  appointed.  Beard  v.  Gresham,  5 
La.  Ann.  160;  Turner  v.  Hill,  21  La.  Ann. 
543.  Thus  iu  the  caee  last  cited  the  court 
said:  "The  defendant  Durdin  having  oh* 
tained  a  judgment  against  the  plaintiff  Tur- 
ner, issued  execution,  and  the  other  defendant, 
Hill,  acting  as  sheriff  of  Bossier  parish,  seised 
a  steam  engine,  saw  mUl  and  fixtures  belong- 
ing to  the  plaintiff.  Thereupon  the  plaintiff 
enjoined  the  proceeding,  alleging  as  ground 
for  the  injunction  that  Hill,  the  person  mak- 
ing the  seizure,  is  not  sheriff  of  the  parish 
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of  Bossier,  and  that  all  acts  he  pretends  to 
do  in  that  capacity  are  illegal,  null  and 
void.  .  .  .  The  facts  seem  to  be  that  Hill 
was  appointed  and  commissioned  as  sheriff 
of  the  parish  of  Bossier  by  Governor  Wells 
in  November,  1866,  and  took  the  oath  of  office, 
and  has  continued  to  act  in  that  capacity 
ever  since.  It  has  often  been  decided  that 
the  capacity  of  sheriffs  duly  commissioned, 
<»nnot  be  inquired  into  incidently  and  col- 
laterally by  third  parties.  A  special  statute 
of  the  state  provides  for  inquiring  into  and 
testing  the  capacity  and  rights  of  persons 
holding  and  exercising  public  offices.  Whether 
the  defendant  is  or  is  not  constitutionally 
and  legally  sheriff  of  the  parish  of  Bossier, 
we  cannot  in  this  form  of  proceeding  under- 
take to  determine.  It  is  sufficient  prima  facie 
that  he  was  duly  commissioned  in  1866,  and 
no  successor  has  been  installed  into  office." 

6   Defect  in  Notice  of  Sale. 

It  is  generally  held  that  an  execution  dale 
will  not  be  enjoined  because  of  mere  defects 
in  the  notice  of  sale.  Walker  v.  Files,  94 
Ark.  453,  127  S.  W.  739;  Boggess  v.  Lowery, 
78  Ga  639,  3  S.  E.  771,  6  A.  S.  R.  279;  Ray- 
mond V.  Union  Nat.  Bank,  Man.  Unrep.  Cas. 
(La  )  16-,  Dabbs  v.  Hemken.  3  Rob.  (La.) 
129;  Deville  v.  Hayes,  23  La.  Ann.  550;  Mc- 
Carty  v.  McCarty.  19  La.  300.  See  Lee  v. 
Broocks,  54  Tex  Civ.  App.  220,  118  S.  W. 
364 

Where  an  execution  was  directed  against 
two  persons,  and  in  the  notice  of  the  sale 
under  the  execution  the  name  of  one  of  the 
persons  was  omitted,  it  was  held  that  no  in- 
junction would  lie.  Walker  v.  Files,  94  Ark. 
453,  127  S.  W.  739.  An  execution  sale  will 
not  be  enjoined  because  of  a  slight  mis- 
description of  the  property  levied  on.  Bog- 
gess v.  Lowery,  78  Ga.  539,  3  S.  E.  771,  6 
Am.  St.  Rep.  279;  Dabbs  v.  Hemken,  3  Rob. 
(La.)  129;  Deville  v.  Hayes,  23  La.  Ann.  550. 

So  it  has  been  held  that  an  insufficiency 
of  description  of  the  property  in  the  notice 
of  an  execution  sale  furnishes  no  ground  for 
an  injunction.  Cameron  v.  Griesa,  74  Kan. 
560,  87  Pac.  679;  Henderson  v.  Hoy,  26  La. 
Ann.  156;  Margate  Co.  v.  Hand,  86  N.  J. 
Kq.  314,  98  Atl.  313.  Thus  in  Henderson  v 
Hoy,  supra  it  was  said:  "If  the  description 
of  the  property  is  insufficient  the  plaintiff 
cannot  be  injured,  because  there  will  be  no 
-sale.  Therefore  this  is  no  ground  for  an  in- 
junction by  the  defendant  in  execution." 
And  in  Cameron  v.  Griesa,  supra,  the  court 
said:  "The  injunction  was  asked  upon  the 
further  ground  that  the  sheriff's  notice  of 
sale  was  defective  in  that  it  failed  to  specify 
the  county  or  state  in  which  the  property  to 
be  sold  was  situated.  If  the  description  wai 
in  fact  insufficient  the  defect  was  a  mere  ir< 


regularity,  for  which  the  defendant  had  ample 
remedy  in  the  ordinary  course  ojf  procedure 
by  objection  to  the  confirmation  of  the  sale." 

In  Margate  Co.  v.  Hand,  86  N.  J.  £(].  314, 
98  Atl.  313,  the  court  said:  ^'The  only 
ground  for  relief  presented  by  the  bill  is  in- 
adequacy of  description.  No  fraud  or  in- 
equitable conduct  is  alleged.  The  injury 
which  may  result  from  a  sale  the  notice  of 
which  is  in  the  language  above  quoted  is 
made  the  sole  ground  for  this  court  to  in- 
terfere with  or  prevent  a  judicial  sale  under 
a  process  of  execution  Issued  out  of  a  court 
of  law.  I  am  unable  to  find  justification  for 
such  interference  on  the  part  of  this  court. 
The  court  of  law  out  of  which  the  process  of 
execution  has  issued  possesses  a  summary 
jurisdiction  to  control  its  own  process;  that 
jurisdiction  is  of  an  equitable  nature  for  the 
purpose  of  preventing  its  own  judgments  and 
processes  from  being  the  means  of  working  in- 
justice, and  that  jurisdiction  of  the  law 
courts  exists  until  the  process  has  been  finally 
executed.  After  the  process  has  been  finally 
execute<!  and  the  law  court  has  therebv  he- 
come  unable  to  grant  the  relief  sought,  this 
court  may,  in  proper  circumstances),  afford  a 
remedy;  but  1  am  unable  to  find  justifica- 
tion for  interference  by  thia  court  in  a  case 
of  this  nature  so  long  as  the  execution  of  the 
process  is  under  the  full  and  complete  control 
of  the  law  court  with  power  in  that  court  to 
exercise  a  sumouiry  jurisdiction  of  an  equi- 
table nature  for  the  purposes  already  stated. 
.  .  .  The  procedure  of  the  law  court  in  such 
cases  on  an  order  to  show  cause,  as  in  Can- 
field  V.  Browning,  69  N.  J.  L.  553,  55  Atl.  101, 
is  simple  and  expeditioua.  Should  this  court 
be  deemed  to  possess  a  concurrent  jurisdic- 
tion, no  justification  can  be  found  for  its  ex- 
ercise in  a  case  based  wholly  upon  the  claim 
thai  a  notice  of  sale  under  a  writ  of  execu- 
tion issued  out  of  a  law  court  is  inadequate." 

In  Shaw  v.  Williams,  87  Ind.  158,  44  Am. 
Rep.  756,  an  injunction  was  granted  against 
an  execution  sale  on  the  ground  that  the 
notice  of  the  sale  was  published  in  a  Sun- 
day newspaper. 

Tlie  failure  to  give  a  notice  of  seizure  to 
the  defendant  in  execution  three  days  pre- 
vious to  the  advertisement  of  the  sale  under 
the  execution  as  required  by  a  statute  has 
been  held  to  furnish  ground  for  an  injunction 
against  the  sale.  I^ipene  v.  McCan,  28  La. 
Ann.  749.  In  Wooten  v.  Odell  (Tex.)  191 
8.  W.  721.  the  petition  in  an  action  to  enjoin 
an  execution  sale  alleged  that  the  statutory 
notice  to  the  plaintiff  of  the  levy  of  the  exe- 
cution and  the  proposed  sale  thereunder  had 
not  been  given,  in  consequence '  of  which  the 
plaintiff  had  made  no  arrangement  to  have 
the  property  bid  in  at  such  sale  as  he  would 
have  done  if  such  notice  had  been  given  and 
in  the  absence  oi  such  efforts  on  his  part  the 
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property  would  be  sold  at  &  sacrifice.  It  was 
held  that  the  petition  made  out  a  case  for 
relief. 

In  Williams  v.  Sheriflf,  47  La.'  Ann.  1277, 
17  So.  805,  it  was  held  that  a  premature 
seizure  under  an  execution  was  a  mere  ir« 
regularity  furnishing  no  ground  for  an  in- 
junction against  the  execution  and  sale.  The 
court  said:  '*\Vith  regard  to  the  alleged  pre- 
maturity of  the  seizure  under  the  order  of 
seizure  and  sale,  there  is  but  little  to  be  said, 
as  it  is  settled  by  repeated  adjudications  of 
this  court  that  this  is  a  mere  irregularity,  on 
account  of  which  an  injunction  will  not  be 
perpetuated,  for  the  reason  that  no  sub« 
slant ial  benefit  would  be  allowed,  as  a  new 
writ  would  immediately  lie  under  the  same 
order  of  seizure.  And  the  law  does  not  favor 
a  multiplicity  of  actions." 

7.  Failure  to  Appraise  Propebty. 

In  RobinaoB  ▼.  Ghesseldine,  4  Scam.  (111.) 
332,  a  bill  was  filed  by  an  execution  debtor  to 
enjoin  an  execution  sale  of  his  lands  because 
the  sheriff  wms  proceeding  to  sell  them  without 
having  them  appraised.  Holding  that  no 
ground  for  relief  was  shown  the  court  said: 
"This  was  a  bill  in  chancery,  for  an  injunc- 
tion, with  a  prayer  for  general  relief;  to 
which  the  court  below  sustained  a  general 
demurrer,  dissolved  the  injunction,  and  dis- 
missed the  bill.  These  decisions  are  assigiied 
for  error.  The  bill  states  that,  on  the  0th 
day  of  November,  1840,  Robinson  executed  hitf 
note  to  Chesseldine,  for  $680.85,  payable  one 
year  after  date.  That  at  the  April  term,  of 
the  Brown  ehrcuit  eourt,  1842,  Chesseldine 
recovered  a  judgment  upon  this  note  against 
Robinson;  that  afterwards  execution  issued, 
and  was  put  into  the  hands  of  Nye,  sheriff  of 
said  county,  and  by  him  levied  upon  the  lands 
of  Robinson.  That  he  advertised  them  for 
tale  on  the  ISth  of  July,  1842,  and  was  about 
proceeding  to  sell  them,  without  first  having 
them  appraised  according  to  the  provisions 
of  the  Act  of  27th  of  February,  1841.  Is  the 
complainant  entitled  to  relief  by  bill  in 
equity?  Courts  of  law  have  a  general  super- 
visory power  over  their  process,  either  mesne 
or  final;  and,  according  to  the  settled  prac- 
tice, may  prevent  or  correct  any  abuse  of  it. 
A  party,  out  of  term,  intending  to  move  to 
set  aside  or  quash  any  execution,  replevin 
bond,  or  other  proceedings,  may  apply  to  a 
judge,  at  chambers,  and,  in  his  discretion,  If 
probable  cause  appear,  he  may  so  certify,  and 
stay  all  further  proceedings,  until  the  order 
of  the  court  on  the  motion.  Gale's  Stat.  305, 
S  23.  Under  tills  provision,  or  the  general 
supervisory  power  of  the  court,  the  complain- 
ant might  have  obtained  a  stay  of  prooet^d- 
ings.  under  the  execution,  until  the  hearing 
of  the  motion.  And  If  the  complainant  were 
entitled  to  the  benefit  of  the  appraisement, 
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and  sale  for  two-thirds  the  appraised  value, 
the  court  might  have  caused  an  order  to  that 
effect  to  be  indorsed  upon  the  execution.  So 
the  party  is  entitled  to  complete  redress,  and 
has  a  full  and  ample  remedy  at  law;  and 
courts  of  equity  will  not  exercise  concurrent 
jurisdiction  in  such  cases,  unless  some  cir- 
cumstances of  fraud,  irreparable  injury,  trust, 
accident,  or  such  like,  exist,  to  give  it.  None 
such  are*  shown  by  this  bill.  And  we  are, 
therefore,  of  opinion  that  the  court  had  no 
jurisdiction  in  this  case." 

8.  Sale  of  Several  Parcels  of  Property 

EN  Masse. 

A  good  ground  for  injunction  is  furnished 
by  the  levy  on  and  sale  of  separate  tracts  of 
property  en  masse.  Reynolds,  etc.  Mortg. 
Co.  v.  Kingsbery,  118  Ga.  264,  45  S.  E.  235; 
Williams  v.  Klein,  9  Kulp  (Pa.)  442.  See 
also  Ballance  v.  lioomiss,  22  111.  82.  But  it 
has  been  held  proper  to  refuse  by  an  injunc- 
tion the  stay  of  an  execution  sale  of  a  tract  of 
land  until  the  land  could  be  surveved  and 
laid  off  into  lots  and  parcels.  Reeves  v. 
Bolles,  95  Qa.  402,  22  S.  E.  626. 

In  Mullins  v.  Hanneman,  123  La.  643,  49 
So.  271,  an  injunction  was  granted  on  a 
petition  of  an  execution  defendant  to  pre- 
vent the  sale  of  his  property  confusedly  with 
that  of  another  person,  the  court  saying: 
**The  relator  was  entitled  to  an  Injunction 
against  the  sale  of  his  property  confusedly 
with  that  of  another.  That  mode  of  pro- 
ceeding was  grossly  irregular,  and  the  ir- 
regularity was  of  a  nature  to  cause  injury 
by  deterring  competition  and  bringing  about 
insoluble  complications;  and  we  need  hardly 
say  that  any  feature  in  the  proceedings  for 
a  judicial  sale  which  will  have  such  an  effect 
will  furnish  good  ground  for  injunction. 
Competition  would  have  been  prevented  be- 
cause no  one  cares  to  bid  at  a  sale  which  wiH 
be  null  and  convey  no  title.  The  sale  would 
have  been  null  as  to  the  part  of  the  property 
not  belonging  to  relator  as  being  the  sale  of 
the  property  of  another;  and  it  would  have 
been  null  as  to  each  of  the  two  parts  of  the 
property  taken  separately  for  want  of  a  fixed 
price.  There  would  have  been  a  fixed  price 
for  the  property  as  a  whole,  but  not  for  each 
of  the  two  parts  separately.  The  complica- 
tions alluded  to  are  those  which  have  resulted 
from  its  not  being  possible  to  know  what 
portion  of  the  price  of  the  property  as  a 
whole  represented  the  price  of  any  one  of  the 
two  parts.  As  a  consequence  relator  would 
not  have  known  how  much  of  his  debt  had 
been  satisfied  by  his  own  property;  or,  if 
there  was  a  surplus,  how  much  of  this  sur- 
plus he  was  entitled  to  receive.  Nor  will  it 
do  to  sav  that  he  could  have  received  the  en- 
tire  surplus  as  if  belonging  in  ita  entirety  to 
him,  for  no  one  can  legally  be  put  in  the 
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position  of  having  to  receive  mdney  as  his 
own  which  he  knows  is  not  his  own;  and, 
moreover,  if  he  received  it,  he  would  have  to 
restore  it  sooner  or  later,  and  for  making 
this  restoration  he  would  have  to  undergo  the 
trouble  and  expense  of  an  arbitration  or  of 
a  lawsuit  in  case  he  and  the  person  entitled 
to  demand  the  restoration  could  not  come  to 
an  agreement  as  to  what  amount  had  to  be 
restored.  It  is  no  answer  to  say  that  the 
relator  could  have  cured  the  nullitv  and  recti- 
fied  the  situation  by  filing  a  waiver  of  the 
irregularity.  He  could  not  have  done  this 
as  to  the  part  not  belonging  to  him,  and  the 
sale  would  still  have  been  null  as  to  this  other 
part,  and,  as  a  consequence,  null  as  to  the 
whole,  since  a  sale  of  property  in  globo  can- 
not be  valid  for  part  and  null  for  part ;  there 
not  being  in  such  a  case  a  fixed  price  for 
either  of  the  parts  separately.  Without  un- 
dertaking to  say  whether  a  defendant  in 
executory  process  is  charged  under  article 
7:1,  Code  Prac  and  article  2621,  Civ.  Code, 
with  the  obligation  of  warranty,  we  will  add 
that,  if  he  is,  the  relator  in  the  instant  case 
would  have  been  the  warrantor  for  that  part 
of  the  property  not  belonging  to  him,  and 
yet  not  have  Icnown  to  what  extent  that  part 
of  the  property  had  gone  towards  satisfying 
his  debt,  or  what  proportion  of  the  surplus 
received  by  him  represented  the  price  of  that 
part  of  the  property.  Other  complications, 
not  suggesting  themselves  to  us  just  now, 
might  have  resulted  from  the  sale  of  the  prop- 
erty of  relator  in  the  manner  attempted.  It 
is  familiar  juriaprudoice  that  a  tax  debtor 
may  sue  to  annul  the  sale  of  his  property 
made  confusedly  with  that  of  another,  though 
we  mention  this  only  for  whatever  it  may  be 
worth,  since  the  analogy  between  a  tax  sale 
and  an  ordinary  judicial  sale  is  very  far 
from  being  complete." 

0.  ExBounoN  FOB  Excessive  Amottivt. 

It  has  been  held  that  a  suit  to  enjoin  an 
execution  sale  can  be  maintained  where  the 
execution  was  issued  for  a  sum  in  excess  of 
that  authorized,  but  the  injunction  should 
only  be  granted  as  to  the  excess.  Whitney- 
Central,  etc.  Bank  v.  Sinnott,  135  La.  7S5, 
66  So.  222;  Guillory  v.  Latour,  138  La.  142, 
70  So.  66;  Wills  Point  Bank  v.  Bates,  76 
Tex.  329,  13  S.  W.  309.  See  alao  Kodahan  v. 
Driver,  23  Ga.  352;  Thomas  v.  Brashear,  4 
T.  B,  Mon.  (Ky.)  65.  Compare  Walker  v. 
Villavaso,  26  La.  Ann.  42. 

Thus  in  Whitney-Central,  etc.  Bank  v.  Sin- 
nott, supra,  the  court  said:  "The  writ  of 
injunction  is  the  proper  remedy  to  prevent 
the  collection,  either  by  writ  of  fieri  facias 
or  by  writ  of  seizure  and  sale,  of  more 
than  is  due.  In  either  case,  the  injunc- 
tion does  not  prevent  the  sheriff  from  proceed- 


ing with  the  sale  to  collect  what  is  conceded 
to  be  due,  if  the  seizing  creditor  desires  to 
proceed  to  collect  what  he  is  not  enjoined 
from  collecting.  Paragraph  No.  10  of  article 
298  of  the  Code  of  Practice  expressly  provided 
the  remedy  by  injunction  to  restrain  the  col- 
lection by  writ  of  fieri  facias  of  more  than 
is  due;  and  articles  739  and  743  afford  the 
same  remedy  to  prevent  the  collection,  via 
executiva,  of  more  than  is  due.  There  is  no 
reason  why  a  mortgage  creditor  should  not 
be  prevented  by  injunction  from  collecting 
more  than  is  due,  or  from  proceeding  against 
the  property  for  more  than  it  is  mortgaged 
for.  When  a  mortgage  creditor  proceeds  via 
executiva  to  sell  property  to  collect  more 
than  it  is  mortgaged  to  secure,  he  may  well 
expect  the  sale  to  be  enjoined  in  so  far  as 
he  is  exceeding  his  right."  But  in  Triest  v. 
Knslen,  106  Ala.  180,  17  So.  356,  it  was  held 
that  an  injunction  would  not  lie  on  this 
ground,  the  proper  remedy  being  a  motion  in 
the  court  having  control  of  the  execution. 

As  to  the  right  to  an  injunction  against  an 
execution  sale  where  there  has  been  a  partial 
or  a  total  satisfaction  of  the  execution,  see 
infra,  subdivision  XI,  17.  Baii9faetion  of 
Judgment. 

10.  Loss  OF  Right  to  Execution. 

In  State  v.  Gaudet,  108  La.  601,  32  So.  328. 
it  was  held  that  where  on  the  face  of  the 
pleadings  in«a  suit  to  enjoin  an  execution 
'  sale  it  appeared  that  the  debt  for  which  the 
execution  issued  was  prescribed,  an  injunction 
would  be  granted. 

In  Scogin  v.  Beall,  50  Ga.  88,  it  appeared 
that  a  levy  on  an  execution  was  dismissed 
for  want  of  prosecution.  It  was  held  that  a 
levy  thereafter  made  could  be  enjoined. 

In  Dugat  V.  Babin,  8  Mart.  N.  S.  (La.) 
391,  it  was  held  that  an  execution  sale  could 
be  enjoined  where  it  appeared  that  the  return 
day  of  the  execution  had  expired  when  the 
writ  came  into  the  officer's  hands. 

As  to  an  injunction  against  a  sale  under 
an  execution  issued  on  a  dormant  judgment, 
see  the  following  subdivision. 

11.  Execution   Issued  on   Dormant  Judg- 
ment. 

It  is  generally  held  that  an  injunction  will 
be  granted  against  an  execution  sale  on  the 
ground  that  the  injunction  was  issued  on 
a  dormant  judgment.  Stout  v.  Macy,  22  Gal. 
647;  Biggin  v.  Mulligan,  4  Gilman  (111.)  60; 
Givens  v.  Campbell,  20  la.  79;  Predohl  v. 
O'Sullivan,  59  Neb.  311,  80  N.  W.  903.  See 
also  Sparks  v.  Martin,  reported  in  full,  post, 
this  volume,  at  p.  324.  Compare  Hanson  v. 
Johnson.  20  Minn.  194. 

Thus  in  Stout  v.  Macy,  supra,  it  was  said: 
"The  principal  question  is,  whether  an  execu- 
tion can  issue  after  the  lapse  of  five  years 
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from  the  entry  of  a  judgment  rendered  in  an 
action  to  foreclose  a  mortgage.  A  judgment 
for  the  foreclosure  of  a  mortgage  and  the 
sale  of  the  mortgaged  premises  is  governed 
bjr  the  same  rules  as  other  judgments,  both 
as  respects  the  statute  of  limitations  of  ac- 
tions thereon,  and  the  time  within  which  ex- 
ecntion  for  their  enforcement  can  be  issued* 
.  .  .  Section  209  of  the  practice  act  limits 
the  time  within  which  the  execution  can  issue 
for  the  enforcement  of  a  judgment  to  five 
years  from  the  entry  of  the  judgment,  and 
this  applies  to  judgments  of  this  kind  the 
same  as  others.  Sec.  214  allowed  executions 
to  issue  after  that  date  by  a  special  order  of 
court,  but  that  section  was  repealed  in  1861, 
and  that  right,  therefore,  no  longer  exists. 
The  defendant  in  this  case  had  lost  his  right 
to  an  execution  to  enforce  the  judgment  by 
the  lapse  of  time,  and  the  court  below  prop- 
erly rendered  judgment  against  him." 

In  Sparks  ▼.  Martin,  reported  in  full,  post, 
this  volume,  at  page  324,  an  action  was 
brought  to  enjoin  the  sale  of  property  taken 
under  an  execution  on  the  ground  that  the 
execution  was  issued  on  a  dormant  judgment, 
but  relief  was  denied  on  the  ground  that  the 
eridence  showed  that  an  execution  had  for- 
merly  ii^^ued  on  the  judgment  in  time  to  pro- 
rent  its  becoming  dormant. 

In  Texas  an  execution  sale  can  be  enjoined 
on  the  ground  that  the  execution  was  issued 
on  a  dormant  judgment.  Hayes  v.  Bass,  1 
Wlute  A  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  16; 
Watson  V.  Newsham,  17  Tex.  437 ;  Spiller  ▼. 
Bollinger  (Tex.)  148  8.  W.  338.  But  if  it 
appears  that  the  judgment  is  not  satisfied 
the  execution  plaintiff  can  reconvene  in  the 
injunction  suit  for  the  amount  of  the  judg- 
ment. Oldham  y.  Erhart,  18  Tex.  147.  See 
iUo  Corder  v.  Steiner  (Tex.)  54  S.  W.  277. 
In  a  suit  for  an  injunction  against  an  execu- 
tion sale  on  the  ground  that  the  judgment 
on  which  the  execution  issued  is  dormant, 
facts  must  be  stated  showing  that  the  judg- 
ment is  dormant.  Jordan  y.  Corley,  42  Tex. 
284. 

For  additional  cases  involving  an  injunc- 
tion to  restrain  an  execution  on  a  dormant 
judgment  see  the  note  to  UpdegrafT  v.  Lucas, 
13  Ann.  Cas.  860. 

12.  Execution  Issued  on  Judgment  of  An- 

otheb  coubt. 

The  illegal  issuance  of  a  writ  of  execution 
by  one  court  on  a  judgment  rendered  in  an- 
other court  furnishes  a  good  ground  for  en- 
joining a  sale  under  the  execution.  Gresien- 
p»r  V.  McCarter,  9  Kan.  App.  886,  61  Pac. 
507;  Bramel  v.  Batliff,  54  Wash.  681,  103 
Pac.  817;  Scharf  v.  Fitzgerald,  7  Ont.  W. 
Rep.  267.  In  Needles  v.  Frost  (Okla.)  35 
Pac.  574,  it  appeared  that  an  execution  was 
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issued  in  Oklahoma  on  a  judgment  rendered 
in  Indian  Territory.  It  was  held  that  a  sale 
under  the  execution  would  be  enjoined,  the 
court  saying:  "If  a  writ  [of  execution]  ap- 
pears to  have  issued  from  a  court  beyond  the 
jurisdiction  where  it  is  sought  to  be  executed, 
or  it  is  being  executed,  by  an  officer  foreign 
to  the  jurisdiction  where  the  property  is 
situated,  in  either  event  the  party  affected 
may  have  his  remedy  by  injunction  in  proper 
cases. 


» 


13.  Execution  Issued  bt  Unauthobizbd 

Person. 

• 

Where  an  execution  is  issued  on  a  judgment 
by  a  person  not  having  any  interest  in  it, 
the  execution  debtor  can  maintain  a  suit  to 
enjoin  a  sale  of  his  property  under  the  execu- 
tion. Henning  v.  Colsch  ( la. )  106  N.  W.  922 ; 
Humptulips  Driving  Co.  v.  Cross,  65  Wash. 
636,  118  Pac.  827,  37  L.ILA.(N.S.)  226. 
Thus  in  the  case  first  cited  it  appeared  that 
the  owner  of  the  judgment  made  an  assign- 
ment for  the  benefit  of  creditors  of  a  number 
of  notes  and  accounts  which  were  specifically 
designated,  but  the  assignment  fail^  to  men- 
tion the  judgment.  Another  person,  claiming 
to  be  the  owner  of  the  judgment  by  a  trans- 
fer from  the  assignee,  had  execution  issued 
thereon  and  levied  on  the  property  of  the 
judgment  debtor,  who  brought  a  Buit  to  en- 
join the  sale  under  the  execution  because  the 
ownership  of  the  judgment  was  not  in  the 
execution  plaintiff.  It  was  held  that  the  suit 
for  injunction  could  be  maintained. 

Where  a  state  claimed  that  a  bond,  the 
obligor  of  which  was  a  citizen  and  the  obligee 
an  alien  enemy,  and  a  judgment  of  which 
was  confiscated  by  an  act  of  the  legislature, 
it  was  held  that  the  state  could  maintain  an 
action  in  the  Supreme  Court  of  the  United 
States  to  enjoin  an  execution  issued  on  the 
judgment  until  the  right  of  the  state  to  the 
proceeds  of  the  execution  sale  could  be  de- 
termined. In  Georgia  v.  Brailsford,  2  Dall. 
402,  1  U.  8.  (L.  ed.)  433,  it  was  said  by 
Blair,  J.:  ''The  state  of  Georgia  seems  to 
have  done  all  that  she  could  do  to  obtain  a 
hearing.  An  application  was  made  to  the 
circuit  court,  in  the  nature  of  a  claim  to 
interplead;  but  being  refused,  her  alterna- 
tive, under  all  the  circumstances  of  the  case, 
is  an  appeal  to  the  equitable  jurisdiction  of 
the  supreme  court.  It  is  true,  perhaps,  as 
the  counsel  has  suggested,  that  the  defendant 
below  pleaded  the  confiscation  act  of  Georgia 
in  bar  to  the  action;  but  it  is-  a  sufficient 
answer  to  this  argument,  that  the  state  was 
not  a  party;  and  no  right  can  be  defeated, 
in  law,  unless  the  party  claiming  it  has  him- 
self an  opportunity  to  support  it.  If  the 
state  of  Georgia  was  entitled  to  the  bond, 
she  is  equally  entitled  to  the  money  levied  by 
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the  marshal  in  satisfaction  of  the  bond,  or 
rather  of  the  judgment  rendered  upon  it: 
And  as  the  execution  directs  the  marshal  to 
pay  the  amount  to  the  plaintiflfs  below,  I 
can  perceive  no  other  mode  of  preventing  a 
compliance,  while  we  inquire  into  the  right  of 
receiving  the  money,  than  that  of  issuing  an 
injunction  to  stay  it  in  the  hands  of  the 
officer.  It  appears  to  me  to  be  too-  early, 
likewise,  to  pronounce  an  opinion  upon  the 
titles  in  collusion;  since  it  is  enough,  on  a 
motion  of  this  kind,  to  show  a  colorable  title. 
The  state  of  Georgia  has  set  up  her  confisca- 
tion act,  which  certainly  is  a  fair  foundation 
for  future  judicial  investigation;  and  that 
an  injury  may  not  be  done,  which  it  may  be 
out  of  our  power  to  repair,  the  injunction 
ought,  I  think,  to  issue,  till  we  are  enabled, 
by  a  full  inquiry,  to  decide  upon  the  whole 
merits  of  the  case/' 

In  Poullain  v.  English,  57  Ga.  492,  the 
facts  were  stated  by  the  court  as  follows: 
'TouUain  and  Strain  were  the  only  solvent 
securities  on  the  bond  of  Seabrook,  who  ad- 
ministered, with  the  will  annexed,  on  the 
estate  of  George  O.  Dawson.  Seabrook  wasted 
Dawson's  estate.  His  legatees  threatened  to 
sue  Poullain.  Strain,  his  cosecurity,  was 
dead,  and  Brown  had  administered  his  estate, 
wasted  it,  and  Strain's  heirs  had  recovered 
some  $0,000  against  Brown,  personally,  and 
levied  upon  all  of  Brown's  lands.  Some  of 
these  heirs  of  Strain  lived  out  of  this  state. 
Poullain  filed  a  bill  alleging  the  foregoing 
facts;  •  .  .  and  that  Strain's  estate 
ought  to  contribute  to  the  loss  he,  Poul- 
lain, anticipated  from  the  suit  of  Dawson's 
legatees,  on  the  joint  bond  of  Strain  and 
himself,  and  unless  he^  Poullain,  could  se- 
cure these  assets  he  was  remediless  to 
make  his  cosecurity  contribute.  He  there- 
fore prayed  an  injunction  restraining  the 
sheriff  and  Strain's  heirs  from  selling 
Brown's  lands.  ^  The  injunction  was  refused, 
and  Poullain  excepted."  Holding  that  no 
ground  for  an  injunction  was  shown  the 
court  said :  ''It  seems  to  us  to  be  the  interest 
of  Poullain  as  well  as  that  of  the  heirs  of 
Strain,  to  have  the  money  realized  on  the 
judgment,  and  in  the  hands  of  this  officer  of 
the  court.  If  there  be  any  equity  in  the 
facta  of  his  case,  to  restrain  the  heirs  of 
Strain  from  taking  the  money  out  of  the 
state  without  giving  bond  to  have  it  forth- 
coming to  contribute  to  the  defense  of  the 
threatened  suit  by  Dawson's  legatees  against 
Poullain,  or  rather  to  the  recovery  that  they 
might  make  from  Poullain  by  the  threatened 
suit,  then  this  equity  could  be  asserted  after 
the  fund  is  in  the  hands  of  the  sheriff." 

It  has  been  held  that  a  wife  claiming  an 
interest  in  a  fi.  fa.  issued  against  her  hus- 
band could  not  maintain  a  suit  to  enjoin  a 
sale  thereunder  until  the  determination  of 
her  claim.    Thomas  v.  Wilkinson,  65  Ga.  405. 


14.  Pbsliicixabt  Proceeding  Not  Warrant- 
ing Issue  of  Exkcution. 

Where  an  execution  is  illegally  issued  be- 
fore the  entry  and  rendition  of  a  judgment, 
a  bill  to  enjoin  a  sale  tliereunder  can  be 
maintained.  Sare  v.  Butcher,  141  Ind.  146, 
40  X.  E.  749  (execution  based  on  finding)  ; 
Hubbart  v.  Willis  State  Bank  (Tex.)  152  S. 
W.  458.  See  also  Scbackelford  v.  Apperson, 
6  Grat.  (Va.)  451,  wherein  it  was  hold  that  a 
judge  in  vacation  could  by  an  injunction 
order  restrain  proceeding  on  an  execution  is- 
sued on  an  interlocutory  judgment. 

In  Poston  V.  Southern,  7  B.  Mon.  (Ky.) 
289,  it  was  held  an  injunction  would  not  lie 
against  an  execution  sale  on  the  ground  that 
the  execution  was  issued  on  a  delivery  bond 
not  authorized  as  a  statutory  bond,  because 
the  plaintiff  had  an  adequate  remedy  by  mo- 
tion. The  court  said:  "It  was  settled  by 
this  court  in  Richardson  v.  Bartley,  2  B.  Mon. 
328,  that  when  the  execution  is  indorsed  'no 
security  of  any  kind  to  be  taken,'  the  officer 
has  no  right  to  take  a  statutory  forthcoming 
bond,  and  if  taken,  that  it  could  not  be  re- 
turned and  made  the  basis  of  an  execution. 
It  might  be  good  as  an  indemnity  to  the 
officer,  as  a  common-law  bond,  but  not  other- 
wise. The  delivery  bond  in  this  dkse  was, 
therefore,  not  authorized  as  a  statutory  bond, 
and  was  improperly  and  illegally  returned  by 
the  sheriff  as  such,  and  the  execution  which 
issued  upon  it  was  consequently  unauthorized 
and  illegal.  But  we  are  of  the  opinion  it 
was  not  the  province  of  the  chancellor  tc 
interfere  and  restrain  the  officer,  who,  in  this 
case,  had  taken  and  returned  the  bond  and 
who  was  endeavoring  to  collect  the  execution 
which  had  illegally  issued  upon  it.  It  is  the 
peculiar  province,  and  every  court  has  power 
to  correct  its  own  process.  In  this  case  the 
complainant,  who  was  surety,  first  in  the 
replevin  bond  and  then  in  the  delivery  bond, 
and  upon  whose  property  execution  upon  the 
latter  bond  had  been  levied,  had  ample  rem- 
edy at  law.  The  court  upon  motion  would 
have  quashed  the  execution,  or,  if  relief  iii 
that  mode  could  not  be  obtained  in  time  to 
prevent  a  sale  of  his  property  under  the  exe- 
cution, which  is  urged  as  a  reason  for  seeking 
the  aid  of  the  chancellor,  he  could  have  ar- 
rested the  action  of  the  officer  by  writ  of 
error  coram  vobis.  The  chancellor  had  no 
jurisdiction  upon  the  ground  that  the  deliv- 
ery bond  and  the  execution  thereon,  were 
illegal,  and  upon  no  other  ground  has  the 
complainant  manifested  any  right  to  relief. 
It  seems  to  us,  therefore,  that  the  injunction 
was  improvidently  awarded  and  that  the  de* 
cree.  annulling  the  delivery  bond  and  execu- 
tion thereon,  is  palpably  erroneous  and  abor- 
tive. The  chancellor  has  no  power  to  annul 
the  process  or  judgment  of  a  court  of  law. 
Wherefore,   the  decree   is   reversed   and   the 
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cause  remanded,  with  directions  to  discharge 
the  complainant's  injunction  and  dismiss  his 
bill  with  costs." 

A  suit  can  be  maintained  to  enjoin  pro* 
cfedings  under  an  execution  issued  on  an  ex 
parte  order.  McConkie  v.  Landt,  126  la.  317, 
101  N.  W.  1121;  Williams  v.  Pile,  104  Tenn. 
273,  56  S.  W.  833.  In  the  case  last  cited 
it  appeared  that  after  the  entry  of  an  order 
of  continuance  without  terms,  on  the  request 
of  the  plaintiff,  another  order  was  entered 
pontinuing  the  cause  as  on  the  application  of 
the  defendant  and  adjudging  costs  on  him 
and  awarding  him  execution  therefor.  It  was 
held  that  the  defendant  could  maintain  an 
action  to  enjoin  an  execution.  The  court 
said:  "The  bill  in  this  cause  was  filed  to 
enjoin  an  execution  for  a  very  large  aihount 
of  costs  accrued  in  the  progress  of  the  suit  of 
Pile  V.  Williams,  pending  in  the  circuit  court 
of  Fentress  county.  It  is  averred  that  when 
the  above-mentioned  case  was  called  for  trial 
in  that  court,  the  complainant,  who  was  there 
defendant,  then  being  present  with  his  coun- 
sel and  witnesses,  announced  himself  ready, 
but  that  the  plaintiff,  who  is  here  defendant, 
stated  that  he  was  not  ready,  and  'that  there- 
upon the  presiding  judge  directed  the  clerk 
to  continue  the  cause  without  terms  until 
the  next  term  of  the  court.*  It  is  further 
alleged  that  after  the  disposition  of  the  case 
the  complainant  and  his  witnesses  left  the 
court  and  went  to  their  respective  homes,  and 
thereafter  an  order  was  entered  on  the  min- 
utes of  the  court  continuing  the  cause  as 
upon  application  of  the  present  complainant, 
and  upon  payment  of  all  costs,  giving  judg- 
ment against  him  for  the  costs  and  awarding 
execution  therefor.  The  bill  charges  that  this 
judgment  was  entered  by  fraud,  accident,  or 
mistake,  and  that  no  such  judgment  was  ob- 
tained, and  the  chancery  court  was  asked  by 
decree  to  annul  the  same,  and  to  perpetu- 
allv  enjoin  the  execution  issued  in  pursuance 
of  U." 

In  Greene  ▼.  Johnson,  21  La.  Ann.  464,  it 
was  held  that  an  injunction  would  lie  against 
an  execution  and  a  sale  thereunder,  where  the 
execution  was  issued  on  a  default  judgment 
before  notice  of  the  judgment  had  been  served 
on  the  defendant. 

As  to  an  injunction  against  an  execution 
sale  on  the  ground  that  the  execution  was 
issued  on  a  void  judgment,  see  supra,  subdi- 
vision X,  5.  Void  Judgment. 

15.  Death   op  Judgment  Plaintiff  befobe 
Issuance  of  Execution. 

It  has  been  held  that  the  issuance  of  eir- 
ecution  in  the  name  of  a  judgment  plaintiff 
who  has  died  since  the  rendition  of  the  judg- 
ment constitutes  a  good  ground  for  an  in- 
junction against  a  sale  under  the  execution. 


Meek  v.  Bunker,  33  la.  169;  Dailey  v.  Wynn, 
33  Tex.  614. 

But  in  Egbert  v.  Mercer,  66  Ind.  305,  it 
was  held  that  the  death  of  a  judgment  plain- 
tiff before  the  issuance  of  the  execution  on 
the  judgment  was  not  a  ground  for  enjoining 
the  execution  and  sale  thereunder.  The  court 
said:  "It  was  not  necessary  that  the  judg- 
ment should  have  been  revived  before  execu- 
tion issued.  Armstrong  v.  McLaughlin,  49 
Ind.  370.  The  execution  issued  was  not  void, 
and  a  sale  under  it  might  have  been  valid. 
Payment  of  the  execution  to  the  sheriff  would 
have  been  valid.  In  this  case,  it  will  be  borne 
in  mind,  it  was  the  execution  plaintiff,  not 
the  execution  defendant,  who  died.  In  Mur- 
ray V.  Buchanan,  7  Blaokf.  549,  it  is  decided 
that :  'If  the  plaintiff  die  after  a  fieri  facias 
sued  out,  it  may  be  executed  notwithstand- 
ing, and  his  executor  or  administrator  shall 
have  the  money;  or  if  the  plaintiff  has  made 
no  executor,  or  administration  is  not  granted, 
the  money  must  be  brought  into  court  and 
deposited,  until  there  be  a  representative  to 
receive  it.'  Doe  v.  Hayes,  4  Ind.  117;  Ewing' 
V.  Hatfield,  17  Ind.  513.  A  vend!  may  issue 
after  the  death  of  the  judgment  plaintiff. 
Doe  V.  Hayes,  supra." 

10.  JOINDEB  of  SEVEBAL  DEFENDANTS  IN 

Execution. 

\Miere  an  execution  was  issued  jointly 
against  two  persons  against  whom  judgments 
had  been  obtained  in  separate  suits,  it  was 
held  that  one  of  them  could  maintain  a  suit 
to  enjoin  a  sale  under  the  execution.  Dugat 
V   Babin,  8  Mart.  N.  S.  (La.)  391. 

In  Kendrick  v.  Kice,  16  Tex.  254,  it  ap- 
peared that  a  judgment  was  rendered  against 
two  defendants,  only  one  of  whom  took  an 
appeal,  executing  an  appeal  with  two  other 
persons  as  security.  The  judgment  was  af- 
firmed with  damages  and  a  joint  execution 
was  issued  against  the  two  judgment  de- 
fendants and  the  two  sureties  on  the  appeal 
bond.  It  was  held  that  the  defendant  who 
had  not  taken  an  appeal  could  not  enjoin  a 
sale  of  his  lands  levied  on  by  virtue  of  the 
execution,  because  of  the  joinder  of  the  other 
persons  in  the  execution.  The  court  said: 
"Upon  the  affirmance  of  the  judgment,  the 
plaintiff  was  entitled  to  have  executi<Mi  of  it 
against  all  the  judgment  debtors.  This  could 
only  be  either  by  several  executions,  one 
against  the  plaintiff  in  error  alone,  upon  the 
original  judgment,  and  another  against  his 
codefendant  and  the  sureties  of  the  latter  in 
the  judgment  of  affirmance,  or  by  one  joint 
execution  against  all:  and  the  most  conven- 
ient and  less  expensive  course,  was  to  include 
all  in  one  execution,  expressing  therein  dis- 
tinctly the  several  liability  of  each.  (Martin 
V.  Rice  [16  Tex.  157],  supra.)     But  the  legal 
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fact,  which  is  material  to  be  here  considered, 
and  which  is  a  complete  answer  to  the  sup- 
posed equity  of  this  party,  is,  that  he  was 
liable  to  execution,  and  it  was  rightly  issued 
against  him  upon  the  original  judgment;  and 
he  cannot  have  sustained  any  injury,  or  have 
any  equitable  ground  to  claim  the  interposi- 
tion of  the  court  by  injunction,  because  the 
other  defendants  were  joined  in  the  execution. 
— That  can  in  no  way  have  operated  to  his 
prejudice,  and  can  afford  him  no  ground  of 
complaint." 

17.  Satisfaction  op  Judgment. 

In  perhaps  a  majority  of  the  jurisdictions 
the  rule  obtains  that  an  injunction  will  not 
lie  against  an  execution  sale  on  the  ground 
that  the  judgment  on  which  the  execution 
issued  has  been  partially  or  wholly  satisfied, 
relief  being  denied  on  the  ground  that  the 
party  whose  property  has  been  seized  has 
otlier  adequate  remedies. 

Alabama, — Henderson  v.  Holman,  103  Ala. 

'262,  69  So.  424;  Wallace  v.  F.  W.  Cook  Brew- 

ing  Co.  196  Ala.  245,  72  So.  93.     Compare 

Fryer  v.  Austill,  2  Stew.  119;  Abercrombie 

V.  Knox,  3  Ala.  728,  37  Am.  I>ec.  721. 

Arkansas. — ^Anthony  v.  Shannon,  8  Ark.  62. 

California, — Green  v.  Thomas,  37  Cal.  86. 

Georgia. — ^Mitchell  v.  Cooper,  73  Ga.  796; 
Wade  V.  Calhoun  Nat.  Bank,  145  Ga.  394,  89 
S.  E.  407. 

Kentucky, — Clarkson  v.  White,  4  J.  J. 
Marsh  529,  20  Am.  Dec.  229;  Woodruff  Hard- 
ware Co.  y.  Wender  Blue  Gem  Coal  Co.  141 
Ky.  210,  132  S.  W.  401;  Hunter  v.  Bertram, 
6  Ky.  L.  Rep.  (abstract)  593.  See  also  Ams 
V.  Owensboro  First  Nat.  Bank,  7  Ky.  L.  Rep. 
(abstract)  303.  Compare  Triplett  v.  Turner, 
2  J.  J.  Marsh  475. 

Maryland,— Qyirley  v.  Hiteshue,  5  Gill  217; 
Gorsuch  y.  Thomas,  57  Md.  334;  McClellan 
v.  Crook,  4  Md.  Ch.  398. 

Missowri. — ^Parker  v.  Oxendine,  85  Mo.  App. 
212. 

Montana. — ^Donovan  v.  McDevitt,  36  Mont. 
61,  92  Pac.  49. 

"Sew  York. — ^Lansing  v.  Eddy,  1  Johns.  Ch. 
49. 

"North  Carolina. — ^Lackey  v.  Chirtis,  41  N. 
C.  199;  McRae  v.  Davis,  68  N.  C.  140;  Parker 
v.  Jones,  58  N.  C.  276,  75  Am.  Dec.  441. 

Virginia. — Morrison  v.  Speer,  10  Grat.  228; 
Beckley  y.  Palmer,  11  Grat.  625;  Goolsby  v. 
St.  John,  25  Grat.  146.  Compare  Crawford 
v.  Thurmond,  3  Leigh  85. 

West  Vir^ia.— Hall  v.  Taylor,  18  W.  Va. 
544;  Howell  v.  Thomason,  34  W.  Va.  794,  12 
S.  E.  1088. 

Thus  in  Howell  y.  Thomason,  34  W.  Va. 
794,  12  S.  E.  1088,  the  court  said:  "The 
well-settled  principle  is  that,  where  there  is 
a  remedy  at  law  in  all  respects  adequate,  a 
court  of  equity  will  not  interpose  by  injunc- 


tion or  otherwise.  There  can  be  no  doubt 
that  courts  of  equity  have  sometimes  re- 
strained by  injunction  the  collection  of  judg- 
ments which  had  been  previously  satisfied. 
See  Bowen  v.  Clark,  46  Ind.  405;  Scogin  v. 
Beall,  50  Ga.  88;  Craft  v.  Thompson,  51  N. 
H.  536.  But  the  more  recent  and  better  au- 
thorities hold  that,  when  the  remedy  at  law 
is  as  complete  and  adequate  as  the  remedy 
in  equity,  the  chancery  court  will  not  inter- 
fere by  injunction.  Thus,  in  his  very  recent 
work  on  the  Law  of  Judgment  (1891)  Mr. 
Black  says:  'Whether  a  bill  in  equity  for  an 
injunction  is  the  proper  remedy  to  prevent  a 
judgment  creditor  from  proceeding  to  collect 
anew  a  judgment  which  has  been  in  fact 
satisfied,  has  been  disputed.  Some  of  the 
cases  hold  that  such  an  application  is  meri- 
toriouB  and  should  be  allowed.  But  others, 
and  we  think  with  better  reason,  consider  that 
equity  ought  not  to  interfere  in  such  a  case, 
inasmuch  as  the  party  has  a  prompt  and 
adequate  remedy  at  law.'  Black,  Judgm. 
§  390.  So  Mr.  High,  in  his  last  edition  on 
Injunction  (1890,  §  123)  says:  *There  is 
also  a  noticeable  want  of  harmony  in  the 
authorities  upon  the  question  of  the  right  to 
enjoin  the  enforcement  of  a  judgment  which 
has  been  already  paid,  either  in  whole  or  in 
part.  The  better-considered  doctrine  upon 
this  subject,  and  that  most  in  harmony  with 
the  general  principles  underlying  the  preven- 
tive jurisdiction  of  equity,  is  that  an  injunc- 
tion should  not  be  granted  for  the  purpose 
of  staying  or  preventing  a  sale  under  execu- 
tion on  the  ground  of  payment  in  whole  or  in 
part,  and  that  in  all  such  oases  the  person 
aggrieved  should  be  left  to  pursue  his  remedy 
at  law.'  In  support  of  this  proposition  Mr. 
High  cites  Hall  v.  Taylor,  18  W.  Va.  544. 
Upon  turning  to  that  case,  we  find  that  it 
fully  sustains  the  position  that  a  defendant 
cannot  in  a  court  of  equity  enjoin  the  collec- 
tion of  an  execution  issued  to  enforce  a  judg- 
ment already  satisfied,  because  he  has  an 
adequate  and  summary  remedy  at  law,  viz.: 
the  motion  to  quash  the  indictment  because 
the  judgment  has  been  paid.  The  provision 
of  our  code  on  this  subject  is  as  follows:  *A 
motion  to  quash  an  execution  may,  after  rea- 
sonable notice  to  the  adverse  party,  be  heard 
and  decided  by  the  court  whose  clerk  issued 
the  execution,  or,  if  in  a  circuit  court,  by  the 
judge  thereof  in  vacation;  and  such  judge  or 
court  may,  without  such  notice,  make  an  or- 
der staying  proceedings  on  the  execution  until 
such  motion  can  be  heard  and  determined. 
A  copy  of  the  order  so  made  must  be  served 
upon  the  ofiicer  in  whose  hands  the  execution 
is.'  Code,  c.  140,  §  17.  It  will  thus  be  seen 
that  this  provision  is  ample  to  protect  an 
execution  debtor  from  the  levy  of  an  execu- 
tion upon  a  satisfied  judgment,  and  is  fully 
as  complete  and  far  less  expensive  and  cum- 
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benome  than  the  resort  to  a  court  of  ehan- 
eerr.  See  Cockerell  t.  Niehola,  8  W.  Va.  159; 
Fanners'  Bank  t.  Montgomerj,  11  W.  Va. 
169;  McCoy  ▼.  Allen,  16  W.  Va.  733.  For 
this  reason,  therefore,  it  was  error  in  the 
court  belofw  to  issue  the  injunction,  and 
there  was  no  error  in  the  final  decree  entered 
the  12th  day  of  January,  1889,  to  wholly  dis- 
solve said  injunction." 

In  Morrison  t.  Speer,  10  Grat.  (Va.)  228, 
it  was  said :  "I  can  see  nothing  in  this  case 
on  which  to  ground  the  jurisdiction  of  a 
conrt  of  chancery.  The  original  hill  sets  out 
a  single  execution  and  payments  made  to  the 
sheriff  in  satisfaction  of  it  which  had  not 
been  fully  credited.  No  reason  is  alleged 
why  the  appellee  had  not  applied,  or  might 
Dot  still  apply,  to  the  court  of  law  from 
which  the  execution  issued  to  remedy  the  in- 
justice of  which  he  complained;  and  there  is 
an  entire  absence  from  the  case  of  those 
pecnliar  features  which  induced  this  court  in 
the  case  of  Crawford  t.  Thurmond,  3  Leigh 
85,  to  sanction  the  interference  of  the  chan- 
cellor. The  amended  bill  does  not  help  out 
the  jurisdiction.  .  It  merely  makes  Morrison 
the  deputy  sherifT  to  whom  the  payments  are 
alleged  to  have  been  made,  a  party,  and  seeks 
to  have  an  account  with  him.  In  neither  bill, 
is  there  any  allegation  of  a  want  or  failure 
of  evidence,  arising  from  the  loss  of  receipts 
or  otherwise,  rendering  a  discovery  necessary. 
No  statement  is  made  of  any  such  mutuality 
of  cross  demands  or  of  complexity  of  account 
arising  from  a  series  of  transactions  on  one 
side  and  payments  on  the  other,  as  calls  for 
the  exercise  of  the  jurisdiction  of  a  court  of 
equity.  No  obstacle  whatever  is  suggested 
likely  to  defeat  or  embarrass  the  legal  rem- 
edy. Hie  case  was  a  plain  one  for  the  de- 
murrer, and  I  think  the  decree  should  be 
reversed,  the  injunction  dissolved  and  the  bill 
dismissed." 

But  in  Crawford  ▼.  Thurmond,  3  Leigh 
(Va.)  85,  it  appeared  that  execution  on  a 
judgment  was  taken  out  by  a  judgment  plain- 
tifTs  agent  and  indorsed  for  his  own  benefit 
except  as  to  a  part  thereof.  Subsequently 
the  judgment  defendant  obtained  a  complete 
discharge  of  the  execution  from  the  judgment 
plaintiff.  The  agent,  however,  had  property 
of  the  judgment  defendant  levied  on  and  ad- 
vertised it  for  sale  to  satisfy  the  execution. 
It  was  held  that  an  action  could  be  main- 
tained to  enjoin  the  sale,  the  court  saying: 
"h  was  objected,  that  the  appellees,  instead 
of  filing  this  bill,  might  have  moved  the  coun- 
tv  court  to  quash  the  execution,  and  that 
having  this  complete  remedy  at  law,  equity 
ought  not  to  entertain  them.  It  is  true,  that 
every  court  has  a  right  to  watch  over  its 
process,  and  where  it  has  been  irregularly  or 
fraudulently  executed,  to  quash  it,  as  being 
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the  best  and  speediest  mode  of  doing  justice. 
But  this  was  not  a  question  of  fraud  or  ir- 
regularity, in  the  execution  of  process;  no 
officer-  of  the  court  had  acted  improperly. 
The  execution  was  taken  out  by  Crawford, 
who  had  acted  as  the  agent  of  the  plaintiff 
Shrader,  and  was  indorsed  by  Crawford  for 
his  own  benefit,  except  as  to  $480;  and  at  a 
date  subsequent  to  this  indorsement,  Thur- 
mond had  obtained  a  complete  discharge 
of  the  execution  from  Shrader;  a  state  of 
things  which  presented  several  questions  com- 
plicated of  law  and  fact;  as  (1)  the  genuine- 
ness of  Shrader's  reoeipt  and  discharge  to 
Thurmond;  (2)  its  effect  in  law;  (3)  the 
fairness  of  that  transaction;  (4)  the  effect  of 
Crawford's  indorsement,  involving  the  ques- 
tion whether  his  agency  was  not  destroyed 
by  the  presence  and  acting  of  the  principal; 
(6)  the  equity  of  Crawford's  pretensions  in 
fact  and  in  law.  Now  I  do  not  say,  that  the 
county  court,  sitting  as  a  court  of  law,  could 
not  upon  motion,  in  a  summary  way,  try 
these  questions:  but  I  do  say,  that  in  that 
mode,  it  would  not  have  afforded  as  safe  or 
as  convenient  a  tribunal  for  the  trial  of 
them,  as  a  court  of  equity  upon  regular 
pleadings  and  proofs.  And  this  considera- 
tion, it  will  be  recollected,  forms  one  of  the 
grounds  in  equity  for  assuming  jurisdiction. 
But  there  is  another,  perhaps  a  stronger 
ground.  The  indorsement  of  the  execution 
for  Crawford's  benefit  gave  him  nothing  but 
an  equitable  right,  which  could  have  no 
weight  in  a  court  of  law,  belonged  exclusively 
to  equity,  and  must  finally  have  brought  the 
cause  there  for  decision." 

In  a  number  of  jurisdictions  the  rule  ob- 
tains that  where  a  judgment  creditor  whose 
judgment  has  been  satisfied  in  whole  or  in 
part  issues  an  execution  for  the  entire 
amount  of  the  judgment  debt,  the  execution 
debtor  can  maintain  a  Buit  in  equity  to  en- 
join a  sale  by  virtue  of  the  execution.  Irwin 
V.  Beggs,  24  Colo.  158,  132  Pac.  385;  Mc- 
Jilton  V.  Love,  13  III.  486,  54  Am.  Dec.  449; 
Barrow  v.  Robichaux,  14  La.  Ann.  207 ;  Perry 
V.  Kearney,  14  La.  Ann.  400 ;  Harper  v.  Terry, 
16  La.  Ann.  216;  Vance  v.  Cawthon,  32  La. 
Ann,  124;  Van  Mater  v.  Holmes,  6  X.  J.  Eq. 
675;  Peshine  v.  Binns,  11  N.  J.  Eq.  101;  Kun- 
yan  v.  Vandyke,  6  Ohio  Dec.  601,  7  Am.  L. 
Rec.  9;  Townsend  v.  Chamberlain,  reported 
in  full,  post,  this  volume,  at  page  330:  Kx  p. 
Zeigler,  83  8.  C.  78,  64  S.  E.  513,  916,  21 
L.R.A.(N.S.)  1005;  Williams  v.  Bradbury,  9 
Tex.  487 ;  Huggins  v.  White,  7  Tex.  Civ.  App. 
563,  27  S.  W.  1066;  Shanley  v.  York,  54  Tex. 
Civ.  App.  214,  118  S.  W.  146.  See  also  New 
Orleans  v.  Smith,  24  La.  Ann.  405;  Garrity 
V.  Thompson,  67  Tex.  1,  2  S.  W.  750;  Baker  v. 
Crosby  ton  Southplains  R.  Co.  (Tex.)  146  S. 
W.  569;  Morrison  v.  Hammack    (Tex.)    152 


256 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


S.    W.    494.     Compare   Sample   v.   Ross,    16 
Ohio  419;  Sallis  v.  McLearn,  23  La.  Ann.  192. 

"Where  a  judgment  creditor  is  proceeding 
bv  execution  to  raise  the  full  amount  of  bis 
judgment,  when  that  amount  is  not  due,  but 
has  been  reduced,  by  payments  or  otherwise, 
a  subsequent  execution  creditor  has  a  right 
to  the  aid  of  this  court  to  restrain  the  prior 
creditor  from  selling  under  his  execution 
until  the  payments  are  ascertained,  and  the 
creditor  gives  credit  for  them."  Peshine  v. 
Binns,  11  N.  J.  Eq.  101. 

But  where  a  judgment  has  been  partially 
satisfied  an  execution  and  a  sale  thereunder 
should  not  be  enjoined  entirely  but  only  as 
to  the  amount  paid.  Millaudon  v.  Percy,  9 
La.  441;  Salter  v.  McHenry,  17  La.  507; 
Rowly  V.  Kemp,  2  La.  Ann.  360;  Murphy  v. 
Maskell,  2  La.  Ann.  763;  Ck)bb  v.  Hynes,  4 
La.  Ann.  150;  Michel  v.  Meyer,  27  La.  Ann. 
373;  Voinchfe  v.  Voinch^,  Man.  Unrep.  CaB. 
(U.)  87. 

The  burden  is  on  the  plaintiff  in  the  injunc- 
tion suit  to  show  what  payments  have  been 
made  on  the  judgment.  Redman  v.  Murrel, 
117  La.  516,  42  So.  49;  Lancaster  v.  Hans- 
brough,  137  La.  383,  68  So.  734;  Piatt  v. 
Bouanchaud,  141  La.  391,  75  So.  91. 

The  purchaser  of  land  from  an  execution 
debtor  can  enjoin  a  sale  of  the  land  by  virtue 
of  an  execution  levied  on  the  land  where  the 
judgment  on  which  the  execution  issued,  lias 
been  satisfied.  Van  Mater  v.  Holmes,  6  N.  J. 
Eq.  575.  And  it  has  been  held  that  a  war- 
rantor of  the  title  to  land  can  enjoin  its  sale 
under  execution  where  the  judgment  out  of 
which  the  execution  issued  has  been  paid. 
Huggins  V.  White,  7  Tex.  Civ.  App.  563,  27 
S.  \V.  1066.  See  also  Jackson  Milling  Co. 
V.  Malick,  130  Wis.  267,  110  N.  W\  184, 
wherein  it  was  held  that  a  restraining  order 
would  be  issued  on  the  petition  of  a  war- 
rantor filed  in  the  action  in  which  the  judg- 
ment was  obtained. 

In  Smalley  v.  Line,  28  N.  J.  Eq:  348,  it 
was  held  that  an  execution  and  a  sale  there- 
under would  be  enjoined  where  there  was  a 
novation  of  the  judgment  debt.  Compare 
Plunkett  V.  Black,  117  Ind.  14,  19  N.  E.  637. 

In  Harrison  Mach.  Works  v.  Templeton,  82 
Tex.  443,  18  S.  W.  601,  an  injunction  against 
an  execution  sale  was  granted  at  the  suit  of 
the  execution  debtor's  surety  whose  property 
was  levied  on,  on  a  showing  that  the  prin- 
cipal debtor  had  delivered  sufficient  property 
to  the  sheriff  to  satisfy  the  judgment,  which 
propei:ty  had  been  converted  by  the  execution 
creditor  to  his  own  use. 

In  Phillips  V.  Walker,  48  Ga.  56,  holding 
that  the  injunction  of  an  execution  sale  by  a 
senior  judgment  creditor  was  proper  where 
he  had  levied  on  other  property  belonging  to 
the  judgment  debtor  and  applied  the  entire 
proceeds  of  the  sale  to  the  satisfaction  of  a 


junior  judgment  held  by  him  in  violation  of 
an  agreement  to  apply  only  one-fourth  of 
the  proceeds  to  that  judgment,  the  court 
said:  *'By  an  agreement  between  the  cred- 
itors of  White,  certain  property  of  his  was 
permitted  to  be  sold;  that  a  large  part  of 
the  proceeds  were  to  go  into  the  hands  of 
Phillips  to  be  by  him  applied  to  his  debts; 
that  this  part  was  so  received  by  Phillips, 
but  appropriated  mostly  to  one  fi.  fa. — ^the 
Bradford  and  Rennick  fi.  fa. — ^^^iien  but  about 
one-fourth  of  the  amount  so  applied  should 
have  gone  to  this  fi.  fa.  The  complainant 
asks  that  this  should  be  corrected,  and  Phil- 
lips* order  fi.  fa.  be  credited  with  this  dif- 
ference. Tlie  evidence  on  the  hearing  before 
the  chancellor  on  this  point  was  conflicting, 
but  the  injunction  was  granted.  It  is  very 
evident  what  disadvantage  the  creditors 
would  labor  under  if  this,  the  last  property 
of  their  debtor,  is  forced  to  sale,  and  whilst 
they  are  disabled  from  running  it  up  to  a 
good  price  from  the  certainty  of  having  all 
the  mon«y  to  advance,  and  of  its  being  paid 
over  to  Phillips,  or  to  go  into  litigation  over 
the  distribution  to  be  made  of  it.  Under  the 
facts  of  the  case  the  interest  of  all  parties 
would  be  subserved  by  having  it  decided  be- 
forehand whether  it  was  to  be  sold  under  an 
execution  that  would  take  nothing,  or  one- 
fourth  of  the  whole.  The  inducement  to  the 
other  creditors  to  press  the  bidding,  might  be 
altogether  controlled  by  that  fact.  And  if 
the  charges  made  by  complainant  be  sus- 
tained they  have  the  right  to  ask  to  be  re- 
lieved from  this  disability,  and  to  be  placed 
back  on  a  fair  footing  at  the  sale." 

In  Gurley  v.  Hiteshue,  6  Gill  <Md.)  217, 
an  action  was  brought  to  enjoin  an  execution 
sale  where  the  creditor  had  agreed  to  receive 
in  satisfaction  of  the  debt  a  conveyance  of 
the  execution  debtor's  interest  in  a  house 
and  lot.  It  appeared  that  the  house  and  lot 
in  question  were  conveyed  to  him  and  two 
others  as  mortgagees,  but  the  mortgage  was 
void  because  not  recorded  in  time.  }>enying 
relief  because  the  agreement  was  not  a  fair 
and  equitable  one  the  court  said:  ''In  this 
case,  neither  a  release  nor  payment  is  relied 
on,  and  could  not  be,  inasmuch  as  such  a 
defense  would  be  properly  made  in  the  court 
of  law,  on  the  return  of  the  execution,  and 
nowhere  else.  The  debtor  relies  on  the  agree- 
ment set  forth  in  the  bill,  by  which  he  al- 
leges it  was  stipulated  that  hia  interest  in 
certain  land  should  be  passed  to  the  creditor 
and  received  in  satisfaction  of  the  debt.  This 
defense  is  not  sufficient  at  law  to  arrest  pro- 
ceedings on  the  judgment.  The  debtor  can 
there  only  obtain  advantage  of  the  agreement 
by  an  action  of  damages  sustained  by  a 
breach  of  it  after  the  judgment  debt  has  been 
collected  by  execution.  He  has  therefore 
asked  relief  in  a  court  of  chancery,  where, 
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hf  the  process  of  a  perpetual  injunction,  he 
seeks  to  enforce  the  execution  of  the  agree- 
ment according  to  its  letter.  It  has  been 
denied  in  argument  that  this  is  to  be  re- 
garded as  a  bill  to  enforce  a  specific  execu- 
tion of  a  contract;  but  we  think  that  all 
principles  which  apply  to  the  case  of  a  bill 
for  specific  performance,  apply  with  equal 
force  to  the  case  of  a  bill  for  perpetual  in- 
junction, when  that  injunction  accomplishes 
all  the  objects  which  could  be  accomplished 
bj  a  successful  prosecution  of  a  former  bill 
for  specific  execution.  This  case  most  strong- 
ly illustrates  the  propriety  of  such  a  prin- 
ciple. The  bill  which  should  be  filed  for 
specific  execution  of  this  contract,  would  re- 
quire the  party  to  receive  a  conveyance  and 
execute  an  instrument  which  should  discharge 
and  exonerate  the  complainant  from  al\  lia- 
bility in  virtue  of  said  judgment.  This  dis- 
cbarge presented  to  the  court  of  law,  would 
pret'ent  anv  further  proceedings  against  him 
on  the  judgment.  The  bill  before  us,  by  a 
more  direct  mode,  procures  from  the  chan- 
cery court  the  same,  a  peremptory  mandate, 
that  no  further  proceeding  against  him  be 
had  on  the  judgment.  It  is  not  possible  that 
a  distinction  can  be  made  in  regard  to  the 
principles  which  regulate  the  chancery  court 
in  the  one  case  or  the  other.  .  .  .  Without 
going  further  into  an  investigation  of  the 
facts  of  this  case,  we  are  of  opinion  that 
the  agreement  in  this  case  is  not  a  fair  and 
equitable  one.  The  debtor  proposes  to  con- 
vey his  interest  in  a  house  and  lot  in  dis- 
charge of  a  debt  of  some  five  or  six  hundred 
dollars.  If  he  has  no  interest  he  asks  the 
court  to  compel  the  creditor  to  exonerate 
him  for  no  consideration  whatever.  Surely 
that  cannot  be  consistent  with  conscience  or 
equity,  nor  could  it  be  so  intended  by  either 
party.  If  it  was  intended  by  the  debtor  to 
obtain  a  release  by  nominally  giving  an 
equivalent,  knowing  that  in  fact  it  was  mere- 
ly nominal,  it  would  be  a  fraud.  If  he  did 
intend  it  should  be  more  than  nominal,  it  is 
necessary  to  show  it  to  be  so.  Then,  it  is 
said,  he  had  an  interest  under  the  mortgage 
from  McKenzie  to  himself,  Boyle  and  Krebs. 
This  mortgage  was  executed  to  indemnify 
the  grantees  for  certain  liabilities  as  sure- 
ties, and  it  is  not  alleged  that  any  payment 
or  advance  had  been  made  by  either  of  them, 
until  the  pa3rment  of  the  $150  mentioned  in 
this  agreement;  of  the  nature  of  his  title  or 
the  extent  of  his  interest,  not  one  word  was 
said  to  the  creditor,  the  appellant,  nor  is 
there  the  least  proof  that  he  ever  had  the 
slightest  information,  nor  does  it  appear  that 
he  had  any  cause  to  doubt  when  the  offer 
was  made  to  convey  to  him  the  right,  title 
and  interest  of  the  appellee,  it  was  anything 
else  but  the  legal  title  in  the  property.  But 
without  stopping  to  consider  what  would  be 
Ann.  Cas.  1918C. — 17. 


HOOVBS.  257 

.  7St.  ^ 

the  effect  of  such  a  state  of  things,  it  is 
enough  here  to  say  that  the  mortgage  deed 
had  not  been  recorded  within  the  time  re- 
quired by  law.  The  result  was  that  the  ap- 
pellee could  not  convey  any  interest  what- 
ever. He  could  only  convey  the  privilege  of 
prosecuting  a  suit  in  chancery  to  have  the 
mortgage  deed  recorded,  and  obtain  whatever 
interest  had  thereby  been  conveyed  to  the 
appellee  subject  to  all  intermediate  incum- 
brances. The  authorities  cited  fully  estab» 
lish  the  proposition  that  a  vendee  will  not 
be  required  to  take  such  a  title.  The  clear 
intention  of  a  contract  of  sale,  as  we  must 
regard  this,  is  to  get  a  title,  not  a  law  suit. 

18.  Sbt-off  against  Execution  Debt. 

It  has  been  held  that  an  injunction  against 
an  execution  sale  will  not  lie  on  the  ground 
that  the  execution  debtor  has  demands  which 
he  should  be  allowed  to  offset  against  the 
execution  unless  he  shows  that  the  creditor 
is  insolvent,  and  that  he  could  not  plead  it 
at  the  time  the  judgment  was  obtained.  Gib- 
son V.  Carreker,  92  Ga.  801,  19  S.  E.  42; 
Duncan  v.  Rule,  7  ,Ky.  L.  Rep.  (abstract) 
370;  Brady  v.  Hancock,  17  Tex.  361;  Bullitt 
V.  Jesse  French  Piano,  etc.  Co.  (Tex.)  158 
S.  W.  782.  See  also  Collier  v.  Sapp,  49  Ga.' 
93.  Compare  Fulgham  v.  ChevaUier,  10  Tex. 
518. 

But  in  Vermeule  v.  York  Water  Co.  112 
Me.  437,  92  Atl.  513,  it  appeared  that  there 
was  an  invalid  execution  sale  of  property  be- 
longing to  a  corporation,  the  judgment  cred- 
itor becoming  the  purchaser.  The  property 
was  subsequently  recovered  in  an  action  in- 
stituted by  the  corporation  and  a  decree  for 
rents  and  profits  awarded  it.  Subsequently 
the  judgment  creditor  brought  an  action  for 
scire  facias  on  his  judgment  and  also  filed 
a  bill  in  equity  to  restrain  the  enforcement 
of  an  execution  issued  on  the  decree  for 
profits  and  rents  until  the  action  of  scire 
facias  was  determined  and  if  an  alias  execu- 
tion was  awarded  him,  to  offset  the  execution 
against  each  other.  It  was  held  that  the 
bill  in  equity  could  be  maintained. 

In  Johnston  v.  Hickey,  4  La.  292,  it  was 
held  that  an  injunction  should  be  granted 
against  an  execution  where  there  was  a  debt 
due  the  debtor  from  the  execution  creditor, 
that  being  one  of  the  statutory  grounds  for 
the  issuance  of  an  injunction. 

It  has  been  held  that  an  execution  debtor 
cannot  nmintain  an  action  to  enjoin  an  ex- 
ecution sale  for  the  purpose  of  having  set 
off  against  the  execution  debt  an  unliquidated 
demand.  Palfrey  v.  Shuff,  2  Mart.  N.  S. 
(La.)  51;  Copley  v.  Edwards,  5  La.  Ann. 
647;  Cox  v.  Mclntyre,  6  La.  Ann.  470;  New 
Orleans  v.  Bilgery,  108  La.  191,  32  So.  429; 
Faison  v.  Mcllwaine,  72  N.  C.  312. 
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In  Harris  v.  Gano,  117  Ga.  934,  44  S.  E. 
11,  it  was  held  that  an  execution  issuing  on  a 
judgment  owned  by  a  partnership  would  be 
restrained  until  a  claim,  which  the  execution 
debtor  had  against  one  of  the  parties  and 
which  he  was  equitably  entitled  to  set  off 
against  the  judgment,  could  be  established. 

In  Hickerson  v.  Helm,  2  Rob.  (Va.)  628, 
a  court  of  equity  interposed  by  way  of  in- 
junction to  ascertain  and  set  off  a  distributive 
interest  in  an  estate  against  a  debt  contracted 
by  the  distributee  in  the  purchase  from  the 
executor  of  property  belonging  to  the  estate, 
because  of  the  delay  of  the  representatives 
of  the  estate  in  taking  out  execution  and 
settling  the  estate.  The  court  said:  "It  is 
contended  that  the  whole  adjustment  is 
wrong  on  the  gro'und  that  a  court  of  equity 
ought  not  to  interpose  by  way  of  injunction, 
to  ascertain  and  set  off  a  distributive  in- 
terest in  an  estate,  against  a  debt  contracted 
by  the  distributee  for  purchases  from  the 
executor  of  property  belonging  to  the  estate. 
This  is  certainly  correct  as  a  general  proposi- 
tion, and  is  well  established  by  the  authori- 
ties cited  for  the  appellant.  Such  a  practice 
would  occasion  much  confusion  and  injus- 
tice, by  obstructing  and  perplexing  the  ex- 
ecutor in  the  administration  of  the  assets, 
exposing  him  to  the  danger  of  devastavits, 
and  subjecting  creditors  of  the  estate  to  in- 
jurious delays.  The  rule  however  is  not  free 
from  exception,  and  the  reasons  upon  which 
it  'is  founded  are  inapplicable  to  the  case 
before  us.  All  the  difficulties  which  have 
occurred  in  the  administration  and  distribu- 
tion of  this  estate  are  aftributable  to  the 
misconduct  of  Marshall  Hickerson  the  ex- 
ecutor, and  the  defendant  Hosea  Hickerson, 
his  administrator  and  successor.  There  has 
been  the  most  unreasonable  delay  in  the  set- 
tlement of  the  administration  accounts. 
.  .  .  A  period  of  eighteen  years  prior  to 
the  institution  of  this  suit  was  suffered  by 
the  personal  representatives  of  the  estate  in 
question  to  elapse  without  a  settlement  of 
their  administration  accounts.  This  delay, 
connected  with  the  representation  made  by 
Marshall  Hickerson  at  the  time  of  the  ex- 
ecutorial sale,  that  there  was  no  danger  in 
becoming  the  widow's  surety  for  the  amount 
of  the  purchases  made  by  her,  inasmuch  as 
it  would  fall  far  short  of  her  distributive 
interest  in  the  estate,  was  well  calculated  to 
lull  her  into  security,  and  inspire  the  belief 
that  payment  of  her  bond  would  not  be  ex- 
acted, unless  shown  to  be  necessary  by  a 
settlement  of  the  administration  accounts. 
And  if  the  judgment  recovered  against  her 
in  1827  had  a  tendency  to  remove  this  im- 
pression it  could  not  have  suggested  the 
necessity  of  a  suit  on  her  part  for  the  re- 
covery of  her  distributive  share,  inasmuch 
as  the  suit  of  Shumate,  etc  v.  HickerBon,  etc., 


brought  by  the  other  distributees  in  1827, 
to  which  she  was  a  party,  would  have  ac- 
complished that  object,  but  for  the  continued 
default  of  the  defendant  Hosea  Hickerson, 
whose  conduct  was  extremely  unjust  and 
oppressive  in  suing  out  execution  against 
her,  in  1833,  upon  the  judgment,  while  in 
contempt  of  the  orders  of  court  requiring  a 
settlement  of  the  administration  accounts. 
I  think,  under  the  circumstances,  it  was  en- 
tirely proper  that  he  should  be  restrained 
by  injunction  from  proceeding  upon  the  ex- 
ecution, until  he  should  show,  by  a  full  and 
fair  -settlement  of  the  estate,  that  the  pur- 
poses of  justice  required  it;  that  if  he  could 
have  been  subjected  at  that  late  period  to 
any  inconvenience  or  hazard,  it  was  far  from 
arising  out  of  the  due  discharge  of  his  du- 
ties: and  that  any  creditors  wlio  had  so  long 
postponed  the  prosecution  of  their  demands 
against  the  estate  would  more  probablj-  be 
benefited  tlian  injured  b}*  the  aid  of  the  court 
in  sifting  the  accounts  of  the  delinquent 
fiduciaries."  . 

In  McGehee  v.  Jones,  10  Ga.  127,  it  was 
said:  "A  purchaser  of  land,  who  is  in  pos- 
session, cannot  have  relief  in  equity,  against 
his  contract  to  pay,  on  the  mere  ground  of 
a  -defect  of  title,  without  a  previous  eviction. 
When  he  goes  in  under  a  deed,  with  cove- 
nants of  warranty,  and  apprehends  a  failure 
of  title,  and  'wishes  relief  before  eviction,  he 
must  resort  to  his  covenants;  and  if  under 
a  bond  for  titles,  he  must  resort  to  his  bond. 
.  .  .  We  hold  that  if  there  is  an  outstand- 
ing title  to  the  lands,  or  a  part  of  them, 
better  than  the  vendor's,  and  the  execution 
is  either  insolvent  or  without  jurisdiction, 
and  there  is  not  within  tlie  jurisdiction  prop- 
erty enough  belonging  to  the  estate  to  respond 
to  the  complainant's  damage,  by  reason  of 
the  failure  of  the  title,  equity  will  enjoin  the 
judgment  for  the  purchase  money,  until  an 
accounting  is  had  between  the  parties,  and 
decree  a  credit  in  favor  of  the  purchaser, 
equivalent  to  the  damage  sustained."  Com- 
pare Crenshaw  v.  Kener,  127  Ga,  742,  57  S. 
E.  57. 

In  Heath  v.  Hand,  1  Paige  (N.  Y.)  329,  it 
appeared  that  the  acceptors  and  indorsers  of 
a  draft  obtained  a  judgment  by  confession 
against  the  drawer  for  advances  and  respon- 
sibilities which  they  had  incurred.  The  judg- 
ment was  assigned  and  execution  thereon  ia- 
sued  by  the  assignee.  The  assignors  of  the 
judgment  liad  in  the  meantime  become  insol- 
vent and  failed  to  pay  some  of  the.  acceptances 
and  indorsements,  the  amount  of  which  was 
included  in  the  judgment.  -  The  judgment 
debtor  brought  a  suit  to  enjoin  the  execution 
to  protect  his  equitable  riglits  under  the 
judgment  and  it  was  held  that  relief  was 
properly  granted.  It  appearing,  however, 
that  the  debtor  was  liable  for  a  considerable 
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part  of  the  indebtedness  the  order  of  injunc- 
tion was  so  modified  as  to  permit  the  sale  of 
that  part  of  the  property  seized  which  was 
perishable  and  its  proceeds  held  to  abide  the 
final  determination  of  the  case. 

19.  EzBCUTioif    Issued    in    Violation    of 

AOBEBKKNT. 

A  few  eases  support  the  rule  that  it  is  no 
ground  for  injunctive  relief  against  an  execu- 
tion sale  that  the  execution  was  issued  in 
violation  of  an  agreement.  Moulton  v. 
Knapp,  85  Cal.  385,  24  Pac.  803,  88  Cal.  446, 
26  Pac.  210;  Mitchell  v.  Boyer,  68  Ind.  19. 
See  also  Boyce  v.  Woods,  37  Tex.  245.  In  the 
case  first  cited  an  action  was  brought  to 
restrain  an  execution  sale  of  stock  because 
an  agreement  had  been  made  between  the 
parties  to  the  judgment  to  stay  execution  fol 
a  year.  Relief  was  denied,  it  being  held  that 
the  proper  method  of  securing  relief  was  by 
a  motion  to  set  aside  the  levy  and  to  stay 
process  on  the  execution  until  the  expira- 
tion of  the  year. 

Hut  other  cases  recognize  the  rule  that  an 
action  can  be  maintained  to  enjoin  a  sale 
by  virtue  of  an  execution  issued  in  violation 
of  an  agreement.  Levert  Co.  v.  John  T. 
Moore  Planting  Co.  135  La.  77,  64  So.  987; 
]><'b]auc  V.  Walsh,  8  La.  Ann.  67;  Gibson  v. 
Mdlay,  47  Xeb.  900,  66  N.  W.  851.  See  also 
Reily  v.  Miami  Exporting  Co.  5  Ohio  333. 

In  Gibson  v.  McClay,  supra,  it  appeared 
tbat  there  was  an  agreement  between  the 
judgment  creditor  and  the  three  persons 
liable  on  the  judgment  to  the  effect  that 
execution  should  not  issue  against  the  prop- 
fTty  of  one  of  the  judgment  debtors  until  the 
property  of  the  other  two  had  been  taken.  It 
was  lield  that  a  sale  under  an  execution  issued 
in  violation  of  the  agreement  would  be  en- 
joined.   Compare  Boyce  v.  Woods,  37  Tex.  245. 

In  Levert  Co.  v.  John  T.  Moore  Planting 
Co.  135  La.  77,  64  So.  987,  an  action  wtos 
broutrht  to  enjoin  an  execution  sale  on  the 
;;round  that  the  execution  was  issued  in  vio- 
lation of  an  agreement  providing  for  an  ex- 
tension  of  time  for  the  payment  of  the*  debt, 
but  the  injunction  was  denied  on  the  ground 
that  the  agreement  was  not  proved. 

• 

20.  Ten  DEB  of  Amount  Dxn&. 

It  seems  that  an  execution  sale  will  be  en- 
joined where  there  has  been  a  tender  of  the 
amount  due  on  the  judgment.  Fisher  v. 
Moore,  19  la.  84;  Jackson  v.  Law,  5. Cow. 
(N.  Y.)  248,  affirmed  9  Cow.  (N.  Y.)  641; 
Miller  v.  Ixingacre,  26  Ohio  St.  291.  See  also 
Cooper  v.  Whaley,  90  Ga.  285,  15  S.  E.  824. 

liius  in  Miller  v.  Longacre,  supra,  it  was 
said:  '*The  remaining  question  is  whether 
the  plaintiffs  in  error  mistook  their  remedy 
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in  bringing  an  independent  suit  in  the  court 
of  common  pleas  of  Union  county  to  enjoin 
the  execution.  The  question  is  whether  they 
ought  not  to  have  applied  to  the  court  of 
common  pleas  of  Marion  county — the  court 
from  which  the  execution  issued — by  motion 
to  have  the  execution  set  aside,  and  whether 
that  was  not  their  only  remedy.  That  mode 
of  procedure  would  doubtless  have  been  the 
more  appropriate;  but  if  it  had  been  resorted 
to,  it  is  most  likely  a  restraining  order  would 
have  been  required  to  stay  proceedings  tender 
the  execution  until  the  motion  could  have 
been  acted  on  by  the  court.  Jurisdiction  in 
equity  has  been  maintained  to  enjoin  the  en- 
forcement, by  execution,  of  a  judgment  which 
had  been  paid,  notwithstanding  the  right  of 
the  complainant  to  proceed  by  motion  in  the 
court  issuing  the  execution  to  have  satisfac- 
tion of  the  judgment  entered,  and  the  execu- 
tion set  aside.  Crawford  v.  Thurmond,  3 
Leigh  85.  In  the  present  case,  the  judgment 
had  not  been  paid,  but  the  amount  due  had 
been  tendered,  and  it  was  brought  into  court 
for  the  use  of  the  plaintiff  in  the  execution.  It 
is  also  to  be  observed  that  the  defendant  in 
error,  the  execution  creditor,  appeared  and 
answered  to  the  merits,  making  no  objection 
to  the  jurisdiction  or  the  mode  of  proceeding. 
In  such  case,  where  the  right  of  the  party  is 
clear,  and  the  court  is  competent  to  give  re- 
lief, it  has  been  often  held  that  tlie  objection 
that  there  is  an  adequate  remedy  at  law  comes 
too  late.  Rees  v.  Smith,  1  Ohio  124;  Nichol- 
son V.  Pim,  5  Ohio  St.  25.  Under  the  cir- 
cumstances, therefore,  we  are  of  opinion  that 
the  injunction  ought  to  have  been  granted, 
and  that  the  court  erred  in  dismisr^^ing  the 
petition." 

But  in  Smith  v.  Dewey,  64  N.  C.  463,  it 
appeared  that  the  assignee  of  a  bank,  in  a 
suit  on  a  note,  obtained  a  judument,  and 
had  execution  issued  thereon.  Tlu*  debtor  be- 
ing unable  to  obtain  bills  issued  by  the  bank 
had  tendered  in  currency  one-half  the  aniduiit 
of  the  judgment  in  satisfaction  of  the  whole, 
which  tender  was  refused.  He  then  brought 
an  action  to  enjoin  the  execution  and  a  sale 
thereunder  but  it  was  held  he  was  not  entitled 
to  any  relief. 

In  Shumaker  v.  Nichols,  6  Grat.  (Va.)  592, 
in  denying  relief  on  a  bill  to  enjoin  an  execu- 
tion sale,  the  court  said:  "The  court,  with- 
out considering  whetlier  a  court  of  equity 
will  take  jurisdiction  on  the  ground  of  a 
tender  after  judgment  at  law,  is  .  .  .  of 
opinion,  that  there  are  no  circumstances  in 
this  case  appealing  to  equity  for  the  exercise 
of  such  a  jurisdiction,  inasmuch  as  there  is 
no  proof  or  even  allegation  that  after  the 
tender  the  money  was  not  used  by  the  ap- 
pellee for  his  own  purposes,  but  kept  on  hand 
by  him  for  the  discharge  of  the  judgment.*' 
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XH.  Persons  Entitled  to  Sue. 

1.  In  Gbneral. 

It  may  be  stated  as  a  general  rule  that  a 
person  seeking  to  enjoin  a  sale  of  property 
under  an  execution  must  show  in  himself  a 
right  in  or  a  title  to  the  property.  See  the 
cases  cited  supra  in  subdivision  III,  7  and 
IV,  4.  It  is  the  purpose  of  the  subdivisions 
immediately  succeeding  to  treat  specifically  of 
the  right  of  persons  having  a  right,  claim  or 
interest  in  property  other  than  that  of  mere 
legal  ownership,  to  maintain  a  suit  to  enjoin 
its  sale. 

2.  Personal  Rbpbebkntativb,  Heib,  Devisee, 

DlSTKIBUTBE  OB  LbIQATEB. 

It  has  been  held  that  the  wrongful  is- 
suance of  an  execution  against  the  property 
of  a  personal  representative  instead  of  the 
property  of  a  testator  does  not  furnish  a 
ground  for  the  granting  of  an  injunction,  at 
the  suit  of  the  personal  representative,  there 
being  other  adequate  remedies  for  relief. 
King  V.  Clay,  34  Ark.  291 ;  VVadley  v.  Oertel, 
140  Ga.  326,  78  S.  E.  912  (holding  that  affi- 
davit  of  illegality  proper  remedy).  Thus  in 
the  case  first  cited  the  court  said:  **Treat- 
ing  for  the  present,  as  the  hill  does,  the  order 
of  the  Arkansas  circuit  court,  of  seventeenth 
of  May,  1870,  as  a  mere  correction  of  a  mis- 
prision of  the  clerk  in  entering  the  judgment 
of  the  court  in  the  replevin  suit,  at  a  former 
term,  no  execution  could  be  legally  issued  up- 
on the  judgment  as  corrected — none  against 
the  property  of  Marion  J.  Clay,  because,  after 
the  correction,  tliere  was  no  personal  judgment 
against  him,  and,  under  our  system  of  ad- 
ministration, no  execution  against  the  estate 
of  Valliant  cou|3^  legally  be  issued.  Tliere 
can  be  no  doubt  of  the  jurisdiction  and 
power  of  the  common-law  courts  over  their 
writs,  and  over  the  officers  who  execute  them. 
And  in  the  due  exercise  of  this  power,  such 
courts  may,  on  motion,  recall  and  quash 
process  illegally  issued.  iState  Bank  v.  No- 
land,  13  Ark.  301.  Clay,  the  defendant  in  the 
execution,  had  a  simple  and  adequate  remedy 
at  law,  by  application  to  the  court  out  of 
which  the  writ  issued,  to  recall  and  quash  it; 
and,  if  the  court  was  not  sitting,  the  judge, 
in  vacation,  could  stay  the  execution  of  the 
process,  until  the  court  met.  Sec.  14,  art. 
7,  Const. ;  Gantt*s  Dig.  sec.  2619.  His  remedy 
being  plain  and  an  ample  at  law,  he  had  no 
ground  to  apply  to  chancery  for  an  injunc- 
tion, and,  as  to  him,  there  was  no  equity  in 
the  bill." 

In  Lambert  v.  Mallet,  50  Ala.  73,  it  ap- 
peared that  after  the  return  unsatisfied  of 
an  execution  against  the  property  of  a  testa- 
tor an  execution  was  issued  against  the  ad- 
ministrator   personally.      The    administrator 


brought  an  action  to  enjoin  a  sale  under  the 
execution  and  it  appearing  that  the  estate 
was  insolvent  relief  was  granted.  To  the 
same  effect  see  Balkum  v.  Harper,  50  Ala. 
420. 

A  legatee  or  devisee  cannot  maintain  a  suit 
to  enjoin  a  creditor  of  an  estate  from  selling 
under  an  execution  any  particular  portion  of 
the  estate  subject  to  his  lien.  Maxwell  v. 
Maxwell,  R.  M.  Charlt.  (Ga.)  462;  Holsehu- 
maker  v.  Etchells  (Del.)  74  Atl.  644.  Com- 
pare Sampson  v.  Bryce,  5  Munf.  (Va.)  17o. 
Thus  in  the  case  first  cited  the  court  said: 
"Can  a  case  be  produced  at  all  analogous  to 
this,  where  a  court  exercising  equitable  pow- 
ers has  interfered  at  the  instance  of  a  legatee, 
to  restrain  a  creditor,  one  high  in  right  to 
priority  of  payment,  from  proceeding  against 
any  portion  of  an  estate  subject  to  his  lien? 
If  such  a  case  has  existed,  and  such  a  power 
has  been  exercised,  it  has  escaped  the  in- 
dustry of  counsel,  and  I  must  confess,  my 
own  research.  The  very  foundation  of  the 
rule  of  marshalling  assets,  is  hostile  to  the 
assertatlon  in  such  a  power.  It  i<^  said  t« 
be  a  rule  founded  in  natural  justice — and  is 
it  just — that  a  creditor  should  be  delayed, 
should  be  prevented  "from  the  collection  of  his 
demand  (in  this  case,  his  lien),  upon  th6 
estate  of  his  debtor,  simply  because  such 
debtor  has  designated  a  particular  fund  for 
the  payment  of  his  debts?  '  I  cannot  yield  my 
assent  to  such  a  proposition." 

In  Holschumaker  y.  Etchells  (Del.)  74 
Atl.  644,  it  appeared  that  an  execution  was 
issued  on  a  judgment  against  an  administra- 
tor and  leyied  on  lands  belonging  to  the 
estate.  The  devisees  brought  a  suit  to  enjoin 
a  sale  under  the  execution  on  the  ground  that 
the  account  of  the  administrator  showed  a 
balance  in  his  hands  sufficient  to  pay  the 
judgment  and  that  the  administrator  had 
applied  to  the  orphans*  court  for  leave  to 
sell  lands  belonging  to  the  estate  for  the  pay- 
ment of  the  debts  of  the  estate.  Denying  re- 
lief the  court  said:  "It  is  further  urged  that 
this  court  should  restrain  the  collection  of 
the  judgment,  because  the  administrator  of 
William  Holdchumaker  showed  by  his  first 
account  a  balance  in  his  hands  due  the  estato' 
of  three  thousand,  nine  hundred  and  seventy- 
six  dollars  and  three  cents  ($3,976.03),  but 
no  authority  is  presented  that  in  Delaware 
the  right  of  an  execution  creditor  can  be  re- 
strained from  selling  land  levied  on  after  a 
return  of  nulla  bona  to  a  fieri  facias  execution 
because  the  administrator  alleges  in  his  ac- 
count'that  be  has  a  balance  in  hand  due  the 
estate  more  than  the  amount  of  the  judgment. 
Such  is  not  the  law.  Of  course  the  personal 
estate  of  a  decedent  is  the  primary  fund  for 
the  decedent  in  absence  of  some  testamentary 
provision  otherwise;  but  this  does  not  limit 
the  right  of  a  creditor  to  proceed  against  the 
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real  estate  upon  a  retiirn  of  nulla  bona  to 
his  execution  fieri  facias,  and  the  simple  al- 
legation of  the  personal  representative  of  the 
decedent  in  his  account  that  he  has  assets 
does  not  limit  his  right  to  so  proceed,  even 
if  the  amount  alleged  in  the  hands  of  the 
representative  be  greater  than  the  debt,  for 
the  other  indebtedness  of  the  deceased  may 
absorb  all  personal  estate  to  the  exclusion  of 
the  particular  creditor  in  question.  Another 
claim  of  the  complainants  is  that  the  execu- 
tion creditor  should  be  restrained  from  selling^ 
real  estate  of  a  decedent  because,  after  the 
issuance  of  the  writ  of  venditioni  exponas, 
the  administrator  c.  t.  a.  applied  to  the 
orphans'  court  for  leave  to  sell  the  land  of 
the  decedent  for  the  payment  of  his  debts, 
vhich  his  personal  estate  was  insufficient  to 
pay.  There  is  no  authority  in  a  court  of 
chancery  to  so  restrain  a  creditor  from  pur- 
suing his  remedy  at  law.  Perhaps  the  or- 
phans' court  should  have  equitable  power  in 
a  proper  case  to  restrain  execution  credi- 
tors of  a  decedent  proceeding  to  a  sale  after 
it  has  taken  jurisdiction  of  the  settlement  of 
the  estate  of  a  decedent  upon  the  petition 
made  to  it  for  an  order  to  sell  land  of  the  de- 
cadent to  pay  debts  of  the  decedent,  but  the 
court  of  chancery  has  no  power  to  so  restrain 
an  execution  creditor  of  the  decedent  under 
the  allegations  of  the  bill.** 

In  Fairfield  v.  Day,  72  N.  H.  160,  65  Atl. 
219,  it  was  held  that  the  executor  of  an 
estate  after  it  had  been  decreed  insolvent 
could  by  a  motion  have  an  execution  sale  en- 
joined on  the  ground  that  the  execution  was 
issued  through  accident  or  mistake 'and  with- 
out the  fault  of  the  executor. 

In  Turner's  Estate,  7  Kulp  (Pa.)  481,  the 
facts  were  stated  by  the  court  as  follows: 
"This  decedent  died' in  1891,  leaving  a  will 
wherein  he  bequeathed  unto  liis  *nephew,  L. 
0.  Turner,  in  compensation  for  services  here- 
tofore rendered  me  and  hereafter  to  be  ren- 
dered by  him  for  me  in  my  old  age  and  infirm- 
ity, all  my  personal  property  of  whatsoever 
kind  or  character,*  etc.,  and  appoints  T.  G. 
Turner  executor.  W.  Davenport  and  others 
have  secured  judgments  against  said  I.  G. 
Turner  personally,  and  have  levied  on  the 
personal  property  which  was  left  by  the  de- 
cedent in  satisfaction  of  such  personal  indebt- 
edness on  the  supposition  that  said  Turner 
had  paid  all  the  debts  of  the  decedent,  and 
had  therefore  become  the  absolute  owner  of 
said  property.  It  now  appears,  however,  that 
the  debts  of  the  decedent  have  not  been  paid, 
and  from  the  undisputed  affidavit  of  the 
executor  all  of  the  property  levied  on  by  the 
sheriff  will  be  needed  to  pay  them.  On  peti- 
tion of  the  executor,  setting  out  the  bare 
facts  and  exhibiting  a  list  of  the  unpaid 
debts  of  tho  decedent,  this  court  issued  a 
preliminary  injunction  restraining  the  sheriff 
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from  making  sale  of  the  said  property,  and 
whether  such  injunction  shall  be  made  per- 
petual is  now  the  question  before  us."  It 
was  held  that  the  injunction  should  be  con- 
tinued until  a  final  account  or  settlement  of 
the  estate  in  the  orphans'  court. 

In  Hahn  v.  Willis,  31  Tex.  Civ.  App.  643, 
73  S.  W.  1084,  it  was  held  that  the  admin- 
istrator of  an  estate  could  not  maintain  a 
suit  to  enjoin  an  execution  sale  of  the  interest 
of  the  heirs  in  a  tract  of  land  belonging  to 
the  estate.  The  court  said:  "The  rule  is 
too  well  established  in  this  state  to  require 
the  discussion  that  injunction  will  not  lie  to 
restrain  the  sale  of  land  when  there  is  an 
adequate  legal  remedy  to  protect  the  title. 
•  •  .  The  title  of  the  land,  while  it  descended 
and  vested  in  the  heirs  of  Elizabeth  Hahn  at 
her  death,  did  so  subject  to  administration 
for  the  payment  of  the  debts  of  the  deceased. 
Only  the  interest  of  C.  Hahn  and  P.  Hahn  as 
heirs  was  levied  on,  and  a  purchaser  at  the 
sale  would  take  the  title  subject  to  adminis- 
tration. He  would  take  no  better  title  than 
would  a  purchaser  from  them  at  private  sale, 
whose  title  is  clearly  subject  to  be  defeated 
by  sale  by  the  administrator.  Trespass  to 
try  title  would  be  a  full  and  adequate  legal 
remedy." 

In  Carter  v.  McMichael,  20  Ga.  96,  a  dis- 
tributee of  an  estate  brought  a  suit  to  en- 
join a  sale  under  an  execution  issued  against 
him  bv  a'n  administrator  of  the  estate.  The 
bill  alleged  that  the  administrator  had  re- 
covered a  judgment  against  him  for  $3,000; 
that  there  was  in  the  hands  of  the  adminis- 
trator coming  to  him,  about  $5,000;  that  the 
administrator  had  possession  of  the  estate  for 
six  or  seven  years  and  that  he  was  insolvent. 
It  was  held  that  the  bill  showed  equity. 

In  Hart  v.  Connolly,  49  La.  Ann.  1587,  22 
So.  809,  it  was  held  that  an  heir  who  had 
gone  into  possession  could  restrain  a  sale  of 
his  property  under  an  execution  issued  on  a 
judgment  against  the  executor,  the  creditor 
being  remitted  to  an  action  against  the  heir. 

In  Offutt  V.  Duson,  35  La.  Ann.  086,  it  ap- 
peared that  a  judgment  was  obtained  against 
a  widow  and  execution  was  issued  thereon 
and  levied  on  the  community  property.  An 
heir  of  a  deceased  member  of  the  community 
brought  an  action  to  enjoin  a  sale  under  the 
execution  on  the  ground  that  the  succession 
of  her  father  was  still  pending  and  that 
specific  property  belonging  to  the  community 
could  not  be  seized.  It  was  held  that  an  in- 
junction would  not  lie  except  as  to  the  in- 
terest of  the  heir. 

In  Koch  V.  Brockhan,  111  Ga.  334,  36  S.  E. 
605,  it  was  held  that  one  who  had  been  tho 
guardian  of  a  ward  and  who  aifter  the  latter's 
death  was  a  quasi-administrator  and  also  the 
sole  heir  of  the  ward,  could  not  enjoin  a  sale 
under   an    execution '  issued    on    a    judgment 
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against  he)*aelf  as  guardian,  it  appearing  tliat 
she  had  ample  funds  to  pay  the  debt. 

Legacies  in  the  hands  of  an  executor  or 
administrutor  with  the  will  annexed,  pending 
the  settlement  of  the  estate,  whether  general, 
demonstrative  or  specific,  are  not  subject  to 
levy  and  sale  under  an  execution  against  the 
legatee,  and  an  attempted  levy  and  sale  will 
he  enjoined.  Stout  v.  I-a  Follette,  64  Ind. 
365.  But  in  Robinson  v.  Joplin,  54  Ala.  70,  a 
bill  was  brought  by  an  administrator  to  pi'e- 
vent  a  sale  of  lands  descended  to  one  of  the 
heirs  of  the  estate  under  an  execution  is- 
sued- against  him,  relief  being  sought  on  the 
ground  that  the  heir  had  already  received 
more  than  his  distributive  share.  Denying 
relief  the  court  said :  "If  the  complainant  has 
the  right  to  proceed  against  the  lands  descend- 
ed to  either  of  the  heirs  for  excess  of  advance- 
ments made  to  such  heir,  the  threatened  sale 
will  not  effect  her  right;  for  the  purchaser 
will  only  step  into  the  shoes  of  the  heir  whose 
interest  he  purchases." 

3.   CSEDITOB. 

a.  Simple  Creditor, 

A  simple  contract  creditor  of  a  debtor 
whose  property  has  been  levied  on  by  virtue 
of  an  execution  has  no  standing  to  maintain 
a  sale  of  the  property  under  the  execution. 
Dodd  V.  Solomons,  03  Ga.  314,  20  S.  E.  320; 
White  T.  Blanchard,  19  La.  Ann.  59 ;  Wiggins 
V.  Armstrong,  2  Johns.  Ch.  (N.  Y.)  144; 
Meyers  v.  Rauch,  4  Pa.  Dist.  331;  E,  R.  Art- 
ma'n-Treichler  Co.  v.  Giles,  155  Pa.  St.  409, 
26  Atl.  668,  32  W.  X.  C  361.  See  also  Key- 
stone Watch  Case  Co.'a  Appeal,  161  Pa.  St. 
17,  26  Atl.  1003,  34  W.  N.  C.  216. 

Thus  in  Meyers  v.  Rauch,  supra,  it  was 
held  that  simple  contract  creditors  could  not 
enjoin  an  execution  sale  of  their  debtor's 
property  because  the  execution  w^as  based  on 
a  judgment  fraudulently  confessed,  the  court 
saying:  "This  is  a  motion  to  continue  a  pre- 
liminary injunction  issued  at  the  instance  of 
S.  F.  Meyers  &  Co.  v.  James  K.  Rauch,  Ara- 
bella Rauch  and  James  Wolfe,  sheriff,  de* 
fendants.  It  is  stated  in  the  bill  of  the  plain- 
tiffs, and  admitted  by  counsel  for  them  at 
bar,  that  they  are  simple  contract  creditors. 
.  .  .  There  is  no  doubt  that,  in  certain  cases, 
a  court  of  equity  may,  by  injunction,  restrain 
a  creditor  from  the  pursuit  of  the  remedies 
upon  a  judgment  at  law.  Those  cases,  which 
are  exceptions  to  the  general  rule,  are  prin- 
cipally, if  not  entirely,  comprised  in  the  fol- 
lowing: Where  some  judgment  creditor  is 
undertaking  to  levy  upon  and  sell  the  per- 
sonal property  of  a  wife  upon  an  execution 
against  the  husband,  when,  if  the  title  of 
the  wife  is  an  undisputed  one,  and  only  then 
equity  will  interfere,  hj  injunction  at  her  in- 


fitauce,  to  restrain  the  sale  and  the  clouding 
of  her  title;  another  exception  which  may  be 
stated  is  where,  subsequent  to  the  obtaining 
of  a  judgment,  there  has  arisen  an  equity  in 
the  defendant  that  would  make  it  unjust  and 
unconscionable  for  the  plaintiff  to  levy  upon 
and  sell  the  property  of  the  defendant  under 
such  judgment,  by  reason  of  something  that 
Jias  arisen  since  the  recovery.  It  may  be  that 
there  are  some  other  cases  where  a  third 
party  with  remedies  against  a  defendant,  or 
where  the  defendant  himself,  might  restrain 
a  plaintiff  in  an  execution  from  a  sale,  when 
such  sale  would  extinguish  some  equitable 
title,  until  the  rights  could  be  duly  ascer- 
tained by  law.  If  there  are  any  other  excep- 
tions, they  are  few,  and  not  such  as  is  presented  • 
by  this  case,  where  a  court  of  equity  will  arm 
a  party  with  its  mandate  to  restrain  a  judg- 
ment creditor  from  the  pursuit  of  his  reme- 
dies, even  when  the  plaintiff  has  a  standing 
in  a  court  of  equity  to  complain.  It  would 
lead  to  intolerable  abuse,  if  the  practice  were 
sanctioned  by  the  courts,  of  awarding  injunc- 
tions, directed  to  plaintiffs  as  judgment 
creditors,  to  restrain  them  from  the  pursuit 
of  legal  remedies  for  the  collecti<m  of  their 
judgments,  and  issuing  such  injunctions  upon 
all^ations  of  fraud,  in  the  confession  of 
judgments,  upon  third  persons,  who  were 
simply  contract  creditors,  or  even  attaching 
creditors  under  the  Act  of  1869,  with  a  lien 
upon  the  property.  Such  a  practice  would  ef- 
fectually suspend  the  operation  of  the  writn 
at  law.  The  rule  of  law  upon  the  subject  i» 
stated,  in  High  on  Injunctions,  vol.  1,  §  131, 
as  follows:  'A  simple  contract  creditor, 
whose  rights  are  not  yet  reduced  to  judgment, 
is  not  entitled  to  an  injunction  restraining 
the  disposition  of  his  debtor's  property  and 
certain  judgments  alleged  to  have  been 
obtained  in  fraud  of  his  claim,  for,  until  the 
creditor's  rights  are  established  by  judgment 
at  law,  interference  by  equity  would  neces- 
sarily lead  to  oppressive  and  often  fruitless 
interruption  of  the  debtor  in  the  rightful  en- 
joyment of  his  property.  Nor  does  an  at- 
taching creditor,  who  has  not  yet  reduced  hia 
claims  to  the  judgment,  stand  in  any  better 
light  than  one  who  sues  hy  the  ordinary  prac- 
tice of  the  courts ;  and  he  will  not  be  allowed 
to  enjoin  the  disposal  of  the  debtor's  property 
on  execution,  even  though  the  judgments 
under  which  the  execution  issued  were 
fraudulently  confessed  by  the  debtor.*  .  .  . 
For  these  reasons,  the  motion  to  continue  the 
preliminary  injunction  is  hereby  denied,  and 
the  injunction  heretofore  granted  is  dis- 
solved." 

In  Keystone  Watch  Case  Co.'s  Appeal,  161 
Pa.  St.  17,  28  Atl.  1003,  34  W.  N.  C.  216,  the 
facts  were  stated  by  the  court  as  follows: 
*'On  the  10th  of  January,  1804,  the  appellant. 
The  Keystone  Watch  Case  Company,  caused 
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judgment  by  coafession  to  be  entered  on  the 
bond  of  the  defendant,  The  Philadelphia 
Optical  iu  Watch  Company,  for  $50,000.  On 
the  same  day  a  writ  of  execution  issued  and 
a  levy  waa  made  on  the  property  of  the  com- 
pany. On  the  18th  of  January  a  bill  was  filed 
bv  the  Pairpoint  Manufacturing  Company 
and  others,  creditors,  against  tlie  defendant, 
under  which  receivers  .were  appointed.  On 
the  16th  of  February,  on  petition  of  the  re- 
ceivers, an  injunction  was  granted  restrain- 
ing the  appellant  from  proceeding  with  the 
execution,  commanding  the  sheriff  to  sur- 
render to  the  receivers  the  property  levied  on, 
and  directing  a  sale  by  the  receivers  without 
prejudice  to  the  rights  of  the  judgment  and 
attaching  creditors  as  to  the  liens  acquired. 
The  reasons  assigned  in  the  petition,  and  on 
which  the  order  is  based,  are  that  the  judg- 
ments of  the  appellant  and  others  effect  pref- 
erences, and  are  therefore  fraudulent  in  law, 
and  that  a  sale  by  the  sheriff  would  cause  a 
sacrifice  of  the  property  and  a  distribution 
of  the  proceeds  in  violation  of  the  rights  of 
the  plaintiffs  in  the  bill  and  other  creditors." 
Holding  that  no  relief  should  be  counted  the 
court  said:  "The  confession  of  judgment  to 
the  appellant  being  lawful  the  only  remain- 
ing reason  presented  by  the  petition  for  inter- 
fering with  the  writ  of  execution  is  that  a 
sale  can  be  more  advantageously  conducted  in 
the  interests  of  all  the  creditors  by  the  re- 
cei%'ers.  This  is  not  a  sufficient  reason.  The 
appellant  is  pursuing  the  regularly  and  order- 
ly course  for  the  collection  of  a  judgment 
lawfully  obtained  for  a  debt  admittedly  due. 
This  is  its  right.  Tlie  interests  of  other 
creditors  may  be  affected  thereby,  but,  until 
it  is  shown  that  their  rights  are  violated,  no 
one  has  a  standing  to  challenge  the  appel- 
lant's right  to  use  the  means  provided  by 
law  for  the  enforcement  of  its  claim." 

In  Ray  v.  Ray.  Coop.  t.  Eld.  (Eng.)  264,  it 
was  held  that  the  creditor  of  a  testator  oould 
not  after  six  or  seven  years  maintain  an 
action  to  enjoin  the  personal  creditors  of  the 
executor  from  selling,  by  virtue  of  an  execu- 
tion, the  assets  of  the  testator. 

But  in  Scarlett  v.  llicks.  1.^  Fla,  314»  it 
was  held  that  the  creditor  of  an  insolvent 
decedent  could  enjojn  the  execution  of  a  judg- 
ment obtained  by  another  creditor  after  a 
6iigp;estion  of  insolvency  had  been  filed  in  tlie 
county  court  and  all  the  creditors  had  beeli 
called  into  that  court  for  a  settlement  of  the 
estate.  The  court  said:  ''Where  the  estate 
is  solvent,  it  ia  true  that  one  simple  contract 
creditor  has  no  equity  to  enjoin  proceedings 
at  law  by  another  creditor  against  the  legal 
representative  of  the  decedent.  It  is  ap- 
parent, however,  that  the  authorities  to  this 
effect  do  not  settle  the  question  here  involved. 
Creditors,  under  the  circumstances  of  this 
case,  occupy  under  the  statute  a  relation  to 
each  other  analogous  to  that  which  they  oc- 
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cupy  after  a  decree  to  account  upon  a  gen- 
eral creditor's  bilL  In  such  a  case  each 
creditor  is  entitled  to  appear  before  the 
master,  and  mav  there  contest  the  claim  of 
any  other  creditor.  1  Craig  k  Phillips  48, 
56.  He  goes  to  the  master's  office  with  an 
equity  which  enables  him  to  become  an  actor> 
even  as  against  his  coplaintiff  in  the  same 
bill,  so  far  at  least  as  he  desired  to  contest 
there  his  claim  or  debt.  Under  the  provisions 
of  the  statute  regulating  the  administration 
of  insolvent  estates  in  this  state,  upon  the 
filing  of  the  written  suggestion  of  insolvency 
in  the  county  court,  all  the  creditors  are 
called  into  that  jurisdiction  for  a  final  settle- 
ment of  the  estate,  in  accordance  with  the 
provisions  of  the  act  fixing  the  priorities  and 
standing  of  the  respective  creditors  and  claim- 
ants. Under  the  provisions  of  this  statute, 
each  creditor  or  claimant  has  a  right  to  con- 
test the  claim  or  demand  of  any  other  claim- 
ant or  creditor,  although  the  debt  is  admitted 
by  the  administrator.  So  we  see  that,  after 
suggestion  of  insolvency  is  filed,  the  creditor 
having  filed  his  claim  in  the  county  court 
becomes  invested  with  the  right  to  contest  the 
claim  of  any  other  creditor,  and  this  is  true, 
even  if  the  legal  representative  of  the  deced- 
ent admits  it.  In  this  case,  the  debt,  as 
against  the  administrator,  has  been  estab- 
lished bv  a  suit  at  law,  nor  does  the  creditor 
deny  that  the  debt  is  a  valid  claim  against 
the  estate.  His  proposition  is,  that  upon  the 
filing  of  the  suggestion  of  insolvency  and 
notice  by  the  county  court,  no  creditor  can 
proceed  at  law  further  than  to  establish  a 
disputed  claim  by  a  judgment  at  law,  and 
that  if  upon  the  rendition  of  such  judgment 
the  court  of  law  awards  a  fi.  fa.  or  the  cred- 
itor obtains  a  fi.  fa.,  it  is  void,  being  contrary 
to  and  a  fraud  upon  the  statute,  which  pro- 
vides that  upon  the  rendition  of  a  judgment, 
'the  same  shall  be  filed  with  the  county  court 
for  pro  rata  payment.'  He  insists  that  he  is 
entitled  to  the  process  of  a  court  of  equity  to 
enjoin  the  proceedings  by  this  judgment  cred- 
itor, which  arc  contrary  to  the  statute.  It 
is  clear  that  the  effect  of  this  judgment  in 
only  to  establish  the  debt  as  against  the  legal 
representativeL  It  constitutes  no  lien  upon 
the  real  estate  of  the  decedent,  and  the  claim 
is  entitled  to  no  priority  by  virtue  of  the 
fact  that  it  has  passed  into  judgment.  After 
a  decree  upon  a  general  creditor's  bill,  not 
only  the  executor  but  a  creditor,  or  even  a 
legatee,  could  upon  motion  alone  enjoin  pro- 
ceedings at  law  upon  another  creditor.  4 
Eng.  Chy.  123;  1  Jac.  123.  Under  these  cir- 
cumstances, a  court  of  equity,  having  custody 
of  the  assets,  would  enforce  the  rule  of 
equality  in  their  administration,  and  would 
prevent  the  acquisition  of  liens  at  law." 

As  to  the  right  of  the  creditor  of  a  partner- 
ship to  maintain  a  suit  to  enjoin  a  sale  of 
the   partnership   property   for   the   debts   of 
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an  individual  partner,  see  supra  subdivision 
VI.  Enforcing  Rights  Arising  OtU  of  Partner- 
ship Transaction. 

b.  Attaching   or  Execution   Creditor, 

In  several  cases  it  has  been  held  that  an 
attaching  creditor  could  maintain  an  action 
to  enjoin  an  execution  sale  of  the  debtor's 
property  on  the  ground  that  the  execution 
was  issued  on  a  judgment  fraudulent  as  to 
him.  Perry  v.  Sharpe,  8  Fed.  15;  Heyneman 
V.  Dannenberg,  6  Gal.  376,  65  Am.  Dec.  519; 
Orr  V.  Moore,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  (Tex.)  %  589.  See  also  Wood  v.  Stan- 
berrv,  21  Ohio  St.  150.  Thus  in  Hevneman  v. 
Dannenberg,  supra,  the  court  said :  "l^he  debt 
and  insolvency  of  the  defendant,  as  well  as 
every  other  material  allegation  of  the  bill, 
except  that  of  fraud,  are  confessed  by  the 
answer;  and  it  would  be  requiring  the  plain- 
tiffs to  do  a  vain  act,  if  thev  should  be  com- 
pelled  to  await  their  judgment  at  law,  and 
a  return  of  execution,  when  it  is  acknowl- 
edged that  the  only  effect  would  be  a  return 
of  nulla  bona,  and  that  the  property,  which 
they  have  attached  in  the  meantime,  would 
have  passed  into  the  hands  of  bona  fide  pur- 
chasers under  color  of  a  judicial  sale,  and  be 
lost  to  them  forever.  Fraud  is  one  of  the 
primary  subjects  of  equity  jurisdiction;  and 
it  is  not  to  be  supposed  that  a  court  of  chan- 
cery would  refuse  to  entertain  jurisdiction  in 
a  case  like  the  present,  where  the  sole  issue 
was  one  of  fraud,  and  where  bv  such  refusal 
the  fraud  complained  of  would  be  most  suc- 
cessfully consummated.'' 

In  Blackstone  Hall  Co.  v.  Rhode  Island 
Hospital  Trust  Co.  39  R.  I.  69,  97  Atl.  484, 
it  was  held  that  the  right  acquired  by  one 
attaching  real  property  js  sufficient  to  justify 
him  in  applying  for  an  injunction  against  the 
sale  of  the  property  under  an  execution  issued 
on  a  subsequent  judgment. 

In  E.  R.  Artman-Treichler  Co.  v.  Giles,  166 
Pa.  St.  409,  26  Atl.  668,  32  Wkly.  N.  Cas. 
361,  it  was  held  that  the  standing  of  an  at- 
tachment creditor  was  not  sufficient  to  enable 
him  to  maintain  a  suit  to  «ijoin  an  execution 
sale  of  his  debtor's  property.  The  court  said : 
"The  substantial  question  is  the  rights  of  the 
complainants  to  invoke  the  aid  of  the  court 
of  equity  to  interfere  with  the  due  course 
of  proceedings  at  law  by  a  creditor  to  obtain 
satisfaction  of  his  judgment.  It  is  conceded 
that  this  injunction  is  without  precedent  in 
Pennsylvania.  The  complainants  are  of  two 
classes,  one  mere  simple  contract  creditors 
with  neither  judgment  or  lien  as  they  have 
obtained  by  attacliment  under  the  Act  of  1869. 
As  to  the  former  the  overwhelming  weight 
of  authority  is  against  the  asserted  right. 
.  .  .  The  cases  also  show  that  the  same 
general  rule  applies  to  the  second  class  of  the 


complainants,  those  who  have  issued  attach- 
ments. Exceptional  cases  may  arise  in  which 
creditors  having  a  lien,  even  though  only 
by  attachment  on  mesne  process,  may  have  a 
standing  for  assistance  in  equity,  but  the 
presumption  is  against  them  and  for  the  same 
reasons  as  in  regard  to  the  other  class.  As 
a  general  rule  they  are  left  to  their  rights 
and  remedies  at  law.  ...  To  sustain  the 
present  injunction  would  be  going  a  decided 
step  farther  than  any  ease  adjudicated,  and 
in  opposition  to  established  principles.  The 
subject  is  not  without  serious  difficulties,  in 
either  aspect.  That  the  present  practice  af- 
fords some  opportunities  for  fraud  must  be 
conceded,  and  the  case  in  hand,  full  as  it  is 
of  suspicious  circumstances,  is  an  apt  illus- 
tration. But  on  the  other  hand,  the  contrary 
practice  would  be  susceptible  of  enormous 
abuse,  if  every  suspicious  or  unscrupulous 
self -asserted  creditor  may,  without  any  proof 
of  his  own  claim,  arrest  the  regular  process 
of  law  and  tie  the  hands  of  the  debtor  and 
his  bona  fide  creditors,  by  vague  and  general 
charges  of  fraud  and  collusion,  including,  as 
in  the  present  case,  with  very  slight  if  any 
evidence  at  all,  the  sheriff  and  the  assignee 
for  the  benefit  of  creditors.  *A  rule  of  proce- 
dure which  allowed  any  prowling  creditor, 
before  his  claim  was  definitely  established  by 
judgment,  and  without  reference  to  the  char- 
acter of  his  demand,  to  file  a  bill  ...  to 
impeach  transfers  or  to  interfere  with  the 
business  affairs  of  the  alleged  debtor,  would 
manifestly  be  susceptible  of  the  grossest  abuse. 
A  more  powerful  weapon  of  oppression  could 
not  be  placed  at  the  disposal  of  unscrupulous 
litigants.'  Wait  on  Fraudulent  Conveyances, 
sec.  73.  As  said  by  our  brother  Sterrett,  in 
Taylor's  Appeal,  already  quoted,  inconvenient 
results  in  individual  cases  cannot  be  wholly 
avoided,  and  the  relief  must  be  sought  by  the 
means  provided  by  law.  We  think  it  better 
to  stand  on  the  established  remedies." 

Where  the  rights  of  two  execution  creditors 
are  equal  one  of  them  cannot  restrain  the 
other  from  making  a  sale  of  the  debtor's 
property  under  the  execution.  Union  Iron 
VVorks  V.  Bassick  Mining  Co.  10  Colo.  24. 

A  fortiori  a  junior  judgment  creditor  can- 
not enjoin  a  senior  judgment  creditor  from 
selling  under  an  execution  the  property  of  the 
common  debtor.  Hamilton  v.  Bishop,  22  la. 
211.  But  in  Peshine  v.  Binns,  11  N.  J.  Eq. 
101,  it  was  held  that  a  junior  execution  cred- 
itor could  maintain  a  suit  to  enjoin  a  sale 
under  an  execution  issued  by  a  creditor  whose 
rights  were  superior  in  point  of  time,  bat  who 
had  access  to  another  fund  for  the  payment 
of  his  claim.  The  court  said:  ''The  com- 
plainants and  defendants  have  a  Hen,  by  their 
executions,  upon  a  common  fund.  Here  i» 
another  fund,  upon  which  the  complainants 
have  no  lien,  which  ought  to  go  to  pay  the 
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common  debtor's  liabilities  and  to  the  relief 
of  the  common  fund.  The  goods  which  con- 
stitute this  fund  are  out  of  the  jurisdiction 
of  this  court,  and  beyond  the  reach  of  any 
legal  process  by  whicli  the  complainants  can 
appropriate  them  to  satisfy  their  judg^ient; 
yet,  being  in  the  possession  of  the  defendants, 
this  court  has  now  the  control  of  them,  and 
may  dispose  of  them  according  to  the  legal 
and  equitable  rights  of  all  concerned.  If  this 
injunction  is  dissolved,  these  goods  are  beyond 
the  reach  of  the  complainants.  The  defend- 
ants, Binns  and  Halstead.  will  proceed  with 
their  execution,  appropriate  the  common  fund 
to  pay  their  judgment,  and  then  deliver  over 
the  goods  in  their  possession  to  the  debtor. 
This  would  be  a  fraud  upon  the  complain- 
ants. The  only  way  to  protect  them  is  to 
appropriate  the  goods,  under  a  decree  of  this 
court,  in  the  most  advantageous  manner  for 
all  parties,  to  the  payment  of  the  defendant's 
judgment.  If,  as  the  complainants  allege,  the 
defendants  are  boimd  to  take  the  goods  at 
a  certain  price,  which,  before  their  delivery, 
was  agreed  upon  between  the  parties,  the 
credit  must  be  for  that  amount.  If  the  de^ 
fendants'  allegations  are  true,  as  to  the  terms 
upon  which  they  received  the  goods,  then 
the  court  will  direct  the  maYmer  of  their 
disposal,  and  will  direct  their  net  proceeds 
to  be  credited.  It  is  necessary  for  the  pro- 
tpction  of  the  rights  of  the  complainants,  that 
this  injunction  should  be  retained,  and  the 
cause  go  to  a  final  hearing." 

It  has  been  held  that  an  execution  creditor 
having  a  prior  lien  on  the  execution  debtor's 
property  cannot  maintain  a  suit  to  enjoin  a 
sale  of  the  property  under  a  junior  execution. 
Domec  v.  Stearns,  30  Cal.  114;  Endres  v. 
I^loyd,  46  Ga.  547;  Sanders  v.  Foster,  66  Ga. 
202';  Wiley  V.  Bridgman,  1  Head  (Tenn.) 
OS.  distpnguishwg  Parrisli  v.  Saunders,  3 
Humph.  (Tenn,)  431.  In  Wiley  v.  Bridgman, 
supra,  in  denying  relief  to  an  execution  cred- 
itor and  stating  the  reason  therefor,  the  court 
said:  **The  complainants  .  .  ,  had  a 
complete  remedy  at  law,  and  to  ask  relief 
in  equity,  was  not  only  useless,  but  expen- 
f'ive  and  mischievous.  T\\ev  alreadv  had  a 
judpnent  in  the  circuit  court,  with  an  exe- 
cution and  levy  upon  the  land,  and  all  they 
had  to  do,  was  to  sell  it  under  that  writ. 
But  instead  of  doing  this,  the  sheriff  is  made 
a  party  defendant  to  the  bill,  and  restrained 
by  injunction  from  making  the  sale,  and  a 
decree  to  sell  asked  in  chancery.  Tliis  pro- 
ceeding cannot  be  justified  by  the  fact  that 
Kundrv  executions  in  favor  of  other  creditors 
of  Bridgman,  from  a  justice  of  the  peace, 
had  been  levied  on  the  same  land;  because 
thev  had  all  been  returned  to  the  circuit 
court  of  Bledsoe  county,  the  same  court  in 
which  the  complainants*  judgment  was  had, 
and  orders  of  sale  made;  and  all  the  execu- 
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tions  must,  necessarily,  be  in  the  hands  of  the 
same  sheriff,  or  returnable  to  the  same  court; 
and  having  the  money  produced  by  tlie  sale 
in  his  hands,  he  could  readily  apply  it,  ac- 
cording to  the  priorities  of  the  writs;  or  if 
he  had  doubts  how  to  distribute  it,  the  court 
would  advise  him.  It  is  well  settled  that 
where  a  sheriff  has  raised  money  under  sev- 
eral executions,  and  is  at  a  loss  how  to  dis- 
tribute it,  the  court  will,  in  a  summary  way, 
upon  the  facts  stated  in  the  return,  advise 
how  it  should  be  distributed.  It  has  the 
power  over  its  suitors,  and  will  so  appropri- 
ate the  money  as  to  bind  them  and  protect 
the  sheriff.  Washington  v.  Sanders,  13  N.  C. 
343.  The  case  of  Parrish  v.  Saunders,  3 
Humph.  (Tenn.)  431,  was  a  conflict  between 
different  courts.  We  are,  therefore,  'con- 
strained to  reverse  the  decree  of  the  chan- 
cellor, and  to  dismiss  the  complainants*  bill." 
In  Sanders  v.  Foster,  66  Oa.  292,  it  ap- 
peared that  after  the  levy  on  land  of  an  exe-' 
cntion  it  was  stayed  by  a  claim.  While  the 
claim  case  was  pending  an  execution  issued 
on  another  judgment  was  levied  on  the  same 
land.  The  execution  creditor  whose  execution 
was  stayed  then  brought  an  action  to  enjoin 
a  sale  under  the  subsequent  execution;  but 
relief  was  denied,  the  court  saying:  **In  the 
case  of  Robinson  ▼.  Thompson,  30  Ga.  933 
it  was  ruled  that,  *An  execution  creditor  can- 
not be  enjoined  from  the  sale  of  his  debtor's 
property  upon  the  groimd  that  there  are 
claims  to  it  which  will  cause  it  to  go  off  at  , 
a  reduced  price.'  But  it  is  said  that  this  case 
is  different  from  that.  The  bill  in  that  case 
stated  that  the  defendant  in  the  fi.  fa.  was 
insolvent;  that  the  property  had  been  levied 
upon,  and  claims  thereto  had  been  filed,  and 
that  if  said  property  were  exposed  to  sale 
with  the  claims  and  litigation  pending  and 
hanging  over  it,  it  would  sell  at  a  great  sacri- 
fice, and  the  creditors  of  the  defendant  in  fi. 
fa.  would  be  seriously  damaged.  Injunction 
was  therefore  prayed  until  the  claims  hanging 
over  the  title  were  cleared  awav,  and  the 
rights  of  the  parties  determined.  In  this 
case,  as  in  that,  the  creHitor  is  pursuing  his 
remedy  to  get  his  money,  and  the  complain- 
ant, who  is  also  a  creditor,  and  who  has  the 
oldest  judgment,  comes  and  asks  that  the 
other  creditor  be  enjoined  until  the  claim 
which  delays  his  fi.  fa,  is  litigated,  as  before 
that  time  it  casts  a  cloud  on  the  property,  - 
and  if  sold  will  only  bring  a  nominal  sum, 
and  therefore  he  pays  this  injunction.  That 
this  creditor  comes  by  himself,  with  his 
prayer  for  injunction  against  the  sale,  gives 
him  no  higher  right  thereto  than  did  the 
other  to  Robinson,  the  administrator,  who 
came  in  the  name  and  behalf  of  all  the  cred- 
itors, and  for  the  same  reason.  .  .  The 
only  remaining  ground  is  that  the  purchaser 
would  get  as  good  title  divested  of  the  lien  of 
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complainant's  judgment,  and  he  only  receive 
a  small  part  of  his  debt.  If  that  be  true, 
wherefore  the  necessity  of  forcing  and  contin- 
uing this  cloud  upon  the  title  by  litigating 
with  the  claimant?  If  complainant's  judg- 
ment is  a  lien  upon  this  land,  and  superior 
to  that  of  Forster's  for  any  reason,  we  are 
unable  to  see  why  it  would  not  attach  to  the 
fund,  and  why  it  is,  that  he  has  not  a  com- 
plete and  ample  remedy  at  law." 

4.  Surety. 

Where,  in  a  judgment  against  a  principal 
debtor  and  his  sureties,  the  nature  of  the 
liability  of  the  sureties  does  not  appear  to  be 
different  from  that  of  their  codefendant,  they 
cannot  maintain  a  suit  to  enjoin  an  execu- 
tion sale  of  their  property  until  the  property 
of  *tbe  principal  debtor  has  been  levied  on. 
Gatewood  v.  Bums,  99  N.  C.  357,  6  S.  E. 
635;  £lliott  t.  Elmore,  16  Ohio  27;  Denson 
V.  Taylor,  (Tex.)  132  S.  VV.  811.  See  also 
Mitchell  V.  Boyer,  58  Ind.  19 ;  Boyce  v.  Woods, 
37  Tex.  245.  Thus  in  Elliott  v.  Elmore,  su- 
pra, the  court  said:  "Our  law  has  provided, 
in  behalf  of  the  sureties,  that  their  property 
may  be  exempted  from  execution  till  tlie  prop- 
erty, personal  and  real,  of  the  principal  debt- 
or shall  be  exhausted.  This  law  is  found  iu 
the  act  regulating  judgments  and  executions 
(Swan's  Stat.  482),  where  it  is  provided  that 
if  it  shall  appear  to  the  court,  by  parol  or 
other  testimony,  that  one  or  more  of  the 
persons  bound,  signed  as  security  for  his 
codefendant,  the  clerk,  in  entering  the  judg- 
ment, shall  certify  which  of  the  defendants 
is  principal  and  which  are  sureties.  In  such 
case  the  execution  to  be  issued  must  contain 
directions  to  proceed,  first,  against  the  prop- 
erty of  the  principal;  and  for  want  of  prop- 
erty for  the  principal,  then  to  proceed  against 
the  bail.  A  special  form  of  execution  is  thus 
given  to  suit  the  case.  But  it  can  only  be 
issued  by  the  clerk;  when  he  finds  a  proper 
entry  in  the  record  to  justify  it;  and  as  the 
defendants  in  this  judgment  had  neglected  to 
secure  the  proper  entry,  it  was  the  duty  of 
the  clerk,  when  execution  was  ordered,  to 
issue  it  in  the  common  form  prescribed  in  the 
same  act,  against  the  judgment  debtors.  In 
this  form  the  sheriff  could  see  nothing  to  in- 
dicate any  difference  between  the  defendants; 
all  would  appear  to  be  equally  liable,  and  he 
would  be  authorized  under  his  writ,  to  pro- 
ceed against  all.  The  sureties,  it  is  evident, 
then,  in  this  case,  have  no  remedy  at  law. 
Having  lost  at  law,  entirely  by  their  own 
neglect,  the  privilege  designed  by  them,  are 
they  entitled  to  relief  in  a  court  of  chan- 
cerv?  Certainlv  in  that  court  sureties  have 
long  been  favorites,  and  they  have  found  pro- 
tection and  aid  there  in  the  multitude  of 
cases  when  other  courts  could  furnish  none. 
But  amongst  all   the  forms  of  relief,   it   is 


believed  that  none  is  provided  for  a  case  like 
the  present.  There  is  no  case  where,  after 
a  joint  contract  to  make  payment,  on  a  given 
day,  one  party  could  have  the  aid  of  a  court 
to  delay  the  creditor  and  compel  him  to  pro- 
ceed against  the  other  alone,  barely  because 
that  other  was  the  principal  debtor.  And 
though,  under  a  general  law,  the  right  is 
now  givm  to  all  sureties  to  postpone  the 
creditor;  yet,  as  the  mode  by  wliich  it  may 
be  done  is  pointed  out,  and  that  a  very  easy 
mode,  if  the  privilege  has  been  treated  as  of 
no  moment  and  the  means  of  securing  it  neg- 
lected, a  court  of  equity  can  hardly  be  ex- 
pected to  interfere." 

In  Mitchell  v.  Boyer,  58  Ind.  19,  it  ap- 
peared that  a  judgment  was  obtained  against 
several  parties  on  a  note  and  an  execution 
issued  thereon  against  some  of  the  defendants. 
They  brought  u  suit  to  enjoin  the  execution 
on  the  ground  that  they  "were  only  sureties 
on  the  note  and  that  the  plaintiff  in  the  judg- 
ment fraudulently  promised  them,  while  the 
suit  WA9  pendiog,  that  if  they  would  allow 
judgment  to  go  against  them  by  default,  no 
execution  on  the  judgment  should  ever  be 
issued  against  them;  whereupon  they  allowed 
the  judgment  to  be  entered."  It  was  held 
that  no  ground  for  relief  was  shown. 

In  Abercrombie  v.  Knox,  3  Ala.  728,  37  Am. 
Dec.  721^  it  was  held  that  where  a  judgment 
has  been  obtained  on  a  bill  of  exchange,  one 
liability  as  a  surety  on  the  bill  cannot  main- 
tain an  action  to  enjoin  a  sale  under  an  exe- 
cution ifeHued  against  him  on  the  judgment. 

In  Kilpatrick  v.  Tunstall,  5  J.  J.  Marsh. 
(Ky.)  80,  it  appeared  tliat  an  execution  was 
issued  on  a  replevin  bond  and  levied  on  the 
property  of  the  surety  on  the  bond.  The  sure- 
ty brought  an  action  to  restrain  the  levy  until 
a  tract  of  land  Ijelonglng  to  the  principal  in 
the  bond  had  been  subjected  to  the  execution. 
Denying  relief  the  court  said:  "Such  a  pro- 
cedure, for  the  purpose  merely  of  saving  the 
property  of  the  surety  by  compelling  a  levy  on 
that  of  the  principal,  is  without  the  sanction 
of  either  principle,  practice  or  authority." 

But  in  Barnes  v.  Cavanagh,  53  la.  27,  3  X. 
W.  801,  it  was  held  that  the  surety  on  » 
bond  given  to  stay  an  execution  could  main- 
tain an  action  to  enjoin  an  execution  issued 
against  him  on  the  bond  until  the  equity  of 
redemption  in  property  belonging  to  the  prin- 
cipal debtor  had  been  levied  on.  To  the  same 
effect  see  Elson  v.  O'Dowd,  40  Ind.  300.  And 
in  Nunn  v.  Matlock,  17  Ark.  512,  it  was 
held  that  the  surety  on  a  forthcoming  bond 
could  maintain  an  action  to  enjoin  an  exe- 
cution on  the  bond  on  the  ground  that  the 
execution  on  which  the  bond  was  given  was 
fraudulently  levied  on  property  not  subject 
to  execution. 

It  has  been  held  that  sureties  of  an  execution 
debtor  who  has  been  released  bv  the  execu- 
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tion  creditor  can  maintaiii  a  suit  to  enjoin 
a  sale  nnder  the  execution  afterwards  issued 
against  them.  Crook  v.  Lipscombj  30  Tex. 
Civ.  App.  567,  70  S.  W,  093. 

5.  l^Airr  IN  Common. 

In  Dunn  t.  Mobile  Bank,  2  Ala.  152,  it 
appeared  that  land  and  slaves  were  given  to 
a  married  woman  and  her  children  by  a 
deed,  the  effect  of  which  was  to  constitute 
the  wife  and  children  tenants  in  common. 
While  the  property  was  in  the  possession  of 
the  husband  it  was  levied  on  by  virtue  of 
an  execution  against  him.  It  was  held  that 
the  children  could  arrest  by  injunction  a  sale 
under  the  execution  until  a  partition  of  the 
property  might  be  made. 

In  Leslie  v.  Harrison  Nat.  Bank,  97  Kan. 
22,  154  Pac.  200,  it  was  held  that  the  owner 
of  a  part  interest  in  land  could  maintain  a 
suit  to  enjoin  a  sale  under  an  execution  i»- 
raed  against  another  owner  of  a  part  inter- 
est in  the  land,  and  through  whom  the  plain- 
tiff's title  was  derived,  where  an  effort  was 
made  to  sell  an  interest  larger  than  could 
rightfully  be  subjected  to  the  execution. 

In  Gusman  ▼.  De  Poret,  33  La.  Ann.  333, 
it  was  held  that  the  owner  of  a  one-half  in- 
terest in  a  lot  could  not  maintain  a  suit  to 
enjoin  an  execution  sale  of  the  remaining  in- 
forest  in  the  lot. 

6.  Life  Tenant  ob  KmcAiNDBBn an. 

In  Stone  v.  Franklin,  89  Ga.  195,  15  S.  E. 
47,  it  appeared  according  to  the  official  head- 
note  that  ''a  testator  who  made  his  will  in 
1850  and  died  in  1865,  directed  that  certain 
of  his  lands  be  and  continue  in  possession  of 
his  wife  for  and  during  her  life,  and  at  her 
death  be  equally  divided  between  his  two 
daughters,  to  be  conveyed  to  them  by  his 
executors  'for  and  during  their  natural  lives 
each,  and  if  they  or  either  of  them  should  die 
leaving  no  lawful  issue,  then  the  said  lands 
are  to  go  to  the  rest  of  mv  childrerTbr  their 
legal  representatives.'  '*  It  was  held  "that 
the  judge  committed  no  error  in  denying  an 
injunction  applied  for  by  a  son  of  one  of  the 
daughters  (her  only  child)  in  her  lifetime  to 
restrain  a  sale  of  her  part  of  the  land  as  her 
property  by  virtue  of  an  execution  against 
her  under  a  levy  embracing  the  fee  and  not 
testricted  to  an  estate  for  her  life  onlv,  the 
BherifTs  advertisement  of  the  intended  sale 
heing  as  comprehensive  as  the  levy.  Inas- 
much as  a  sale  by  the  sheriff  and  a  convey- 
ance thereunder  would  pass  only  such  an  es- 
tate as  the  defendant  in  execution  has,  the 
son's  interest  iu  the  fee  (if  he  has  an  inter- 
est) would  not  be  affected  thereby.  A  direct 
wle  by  the  tenant  for  life  would  work  no  for- 
feiture, and  the  purchaser  would  acquire  the 
life  estate  onlv.     Code,  §  22fi0.    It  has  never 
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been  the  practice  in  Georgia  to  restrain  sher- 
iffs or  others  by  injunction  from  making 
harmless  sales  or  executing  harmless  convey- 
ances." 

In  Jones  v.  Crawley,  68  Ga.  175,  it  was 
held  that  in  a  euit  brought  by  a  life  tenant 
to  prevent  the  sale  of  property  under  an 
execution  issued  against  him,  if  equity  was 
shown,  the  sale  should  only  be  restrained  as 
to  the  remainderman  and  not  as  to  the  life 
tenant. 

7.  Teustbb. 

Several  cajes  have  sustained  the  right  of 
a  trustee  to  enjoin  a  sale  under  execution 
of  the  trust  property.  Read  v.  Dews,  R.  M. 
Charlt.  (Ga.)  355;  Simms  t.  Phillips,  51 
Ga.  433;  Anderson  v.  Crist,  113  Ind.  65,  15 
N.  E.  9;  Wheeler  v.  Wheeler,  39  N.  C.  210. 
Compare  Bissell  v.  Lindsay,  9  Ala.  162. 

In  Anderson  v.  Crist,  supra,  it  appeared 
that  a  testator  gave  the  use  of  all  his  land 
to  his  widow  for  the  purpose  Of  rearing  and 
educating  his  children.  After  the  youngest 
child  reached  her  majority  the  land  was  to 
pass  in  fee  simple  to  the  widow  and  the  chil- 
dren. A  judgment  was  recovered  against  the 
widow  and  an  execution  issued  thereon  before 
the  majority  of  the  youngest  child.  It  w*as 
held  that  the  widow  could  maintain  a  suit 
to  enjoin  a  levy  under  the  execution  on  one- 
third  of  the  land  and  a  sale  of  the  rents  and 
profits  thereof. 

In  Ward  v.  Caples  (Tex.)  170  S.  W.  816, 
ft  appeared  that  a  testator  devised  his  lands 
to  his  wife  for  life  with  the  remainder  to  his 
children,  giving  the  management  of  the  land 
to  his  wife  and  permitting  her  to  sell  any 
part  of  the  property  with  the  consent  of  a 
majority  of  the  children.  A  judgment  was 
recovered  against  one  of  the  children  and  an 
execution  was  issued  and  levied  on  his  interest 
in  the  property.  The  surviving  wife  brought 
a  suit  as  executrix  and  as  trustee  to  enjoin  a 
sale  under  the  execution  on  the  ground  that 
a  sale  would  cast  a  cloud  on  the  title  of  her 
and  the  rest  of  the  children.  Holding  that 
no  grounds  for  an  injunction  were  shown 
the  court  said:  "Was  the  interest  of  Joseph 
A.  Caples  subject  to  execution  at  the  time  of 
the  levy?  All  that  is  required  in  this  state 
to  render  property  of  the  debtor  subject  to 
levy  and  sale  is  that  it  must  be  owned  by 
the  execution  debtor  at  the  time  of  the  levy. 
Of  course,  the  rights  of  the  execution  cred- 
itor or  the  purchaser  under  the  sale  cannot 
go  beyond  the  rights  of  the  defendant  debtor. 
The  above  has  been  the  rule  always  in  this 
state,  and  we  need  not  refer  to  cases  support- 
ing the  view  expressed.  If  we  are  right  in 
our  construction  of  the  will  that  the  defend- 
ant in  execution  under  the  will  has  a  present 
vested  interest  in  the  real  estate  levied  on. 
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it  follows  that  it  is  subject  to  levy  and  sale, 
unless  that  by  so  doing  it  prevents  the  exe- 
cution of  some  trust  expressed  in  the  will,  or 
tliat  a  sale  under  the  execution  would  cast  a 
cloud  on  the  title  of  s'ome  one  or  more  of  the 
appellees.  •  The  petition  shows  neither.  It 
does  state  that  Mrs.  Caples  is  trustee.  A 
trust  is  an  obligation  in  which  the  person 
holding  the  legal  title  is  bound  in  equity  to 
hold  for  the  benefit  of  another.  Mrs.  Caples 
lias  the  legal  title  during  her  lifetime,  and  is 
made  the  manager  of  the  property,  but  is  not 
holding  for  any  of  the  children,  nor  is  she 
charged  by  the  will  with  any  duty  to  the 
defendant  in  execution  in  the  management  of 
the  real  property.  She  is  the  sole  owner  of 
the  rents  and  revenues  of  all  the  property 
during  her  lifetime.  Each  of  the  five  children 
named  holds  the  separate  interest  given  un- 
der the  terms  of  the  will  in  liis  and  her  own 
right.  We  see  nothing  in  the  will  that  cre- 
ates in  Mrs.  Caples  a  trust  relation  that 
would  prevent  a  levy  and  sale  of  the  interest 
of  the  defendant  in  execution.  Would  a  sale 
under  execution  cast  a  cloud  on  the  title 
of  any  of  the  appellees?  The  rights  of  the 
petitioners  in  the  properties  levied  on  are 
expressed  in  the  will,  and  the  will  is  of  record. 
A  sale  under  execution  would  not  cast  a 
cloud  upon  the  title  of  anyone  of  them.  We 
are  of  the  opinion  that  it  was  error  to  grant 
the  temporary  injunction." 

In  Beeser  v.  Reeser,  4  Cent.  Rep.  (Pa.)  51, 
a  suit  was  brouglit  by  a  trustee  under  a  will 
against  the  cestui  que  trust  to  enjoin  an  exe- 
cution sale  under  a  judgment  of  a  note  given 
by  a  third  person,  the  bill  alleging  that  the 
note  belonged  to  the  trust  estate.  Granting 
relief,  the  court  said:  "As  this  is  a  case 
between  a  trustee  and  a  cestui  que  trust  and 
involves  the  question  of  an  active  trust,  as 
regards  the  personal  estate  bequeathed  to 
Alexander  Reeser,  under  the  will  of  William 
Reeser,  deceased,  as  well  as  the  extent  to 
which  the  trust  declared  in  the  will  is  simple 
or  special  it  is  peculiarly  within  the  province 
of  a  court  of  equity:  and  as  the  application 
of  the  plaintiff  for  a  special  injunction  is  for 
the  temporary  restraint  of  the  defendant 
from  the  collection  of  moneys  alleged  to  be- 
long to  the  truest,  I  think  it  is  proper  that  the 
injunction  should  be  granted  until  the  final 
hearing." 

It  has  been  held  that  a  trustee  in  a  deed 
of  trust  could  maintain  a  suit  to  enjoin  an 
execution  sale  of  the  property  covered  by  the 
deed.  Alabama  L.  Ins.  etc.  Co.  v.  Pettway, 
24  Ala.  544;  Whitfield  v.  Clark,  48  Ala.  555; 
Jenney  v.  Jackson,  6  III.  App.  32;  British, 
etc.  Mortg.  Co.  v.  Long,  113  N.  C.  123,  18  S. 
E.  165.  Compare  Cornish  v.  Dews,  18  Ark. 
172,  wherein  it  appeared  that  by  the  terms 
of  a  deed  of  trtist  it  was  to  become  void  on 
the   payment  of  the  debt  which  it  secured. 


Part  of  the  property  conveyed  was  seized  un- 
der an  e.xecution  issued  against  the  grantor 
and  the  trustee  brought  a  suit  to  enjoin  a 
Eale  of  the  seized  property.  It  appearing 
on  the  hearing  that  a  large  part  of  the  debt 
secured  had  been  paid  and  that  there  re- 
mained an  abundance  of  property  to  pay  the 
balance  of  the  debt,  it  was  held  that  the 
temporary  injunction  was  properly  dissolved. 
Compare  also  Kuhn  v.  Mack,  4  W.  Va.  186 
(deed  of  trust  of  stock  of  goods) . 

In  Alexander  v.  Ghiselin,  5  Gill  (Md.)  138, 
it  was  held  that  a  trustee  in  insolvencv  eould 
maintain  an  action  to  enjoin  an  execution 
sale  of  property  belonging  to  the  insolvent 
estate.  To  the  same  elTect  see  Vidal  v.  Ocean 
Ins.  Co.  5  Rob.  (La.)  68.  And  in  Sumter 
First  Nat.  Bank  v.  Jones,  138  Oa.  650,  75 
S.  E.  1053,  it  was  held  that  the  trustee  in 
bankruptcy  of  an  insolvent  corporation  could 
maintain  a  suit  to  enjoin  a  sale  under  an 
execution  against  an  officer  of  the  corporation 
of  property  belonging  to  it  because  of  a  re- 
sulting trust. 

8.  Cestui  Que  Trust. 

It  has  been  held  that  a  cestui  que  trust  dan 
maintain  a  suit  to  enjoin  an  execution  sale 
of  the  trust  property.  Clinch  v.  Ferril,  48 
Ga.  365;  Simms  v.  Phillips,  61  Ga.  433; 
McCann  v.  Taylor,  10  Md.  418;  Rodriguez  v. 
Buchley  (Tex.)  30  S.  W.  1123.  And  see  the 
cases  cited  supra  in  subdivision  IV,  3,  b. 
Equitable  Claim  or  Right.  In  McCann  v. 
Taylor,  supra,  the  facts  were  stated  by  the 
court  as  follows:  "This  is  an  appeal  from 
an  order  of  the  circuit  court  for  Baltimore 
city,  granting  an  injunction  restraining  the 
.  execution  of  a  judgment  obtained  by  the 
appellant  against  Charles  R.  Taylor,  the  hus- 
band of  Georgiana,  one  of  the  appellees. 
.  .  •  .  The  bill,  in  substance,  states  thirt 
case: — ^That  Charles  R.  Taylor  made  a  deed 
of  certain  property,  in  trust  for  his  w^ife  and 
self  during  life,  provided  the  survivor  should 
remain  unmarried,  with  remainder  in  trust 
for  their  children;  that  the  note  on  which 
the  judgment  was  rendered  is  dated  subse- 
quently to  the  deed,  and  that  at  the  time 
of  making  said  deed  of  trust,  Taylor  was 
fully  competent  to  do  so,  because,  if  indebted 
at  all,  was  so  only  to  a  very  small  amount, 
and  retained  the  ownership  of  property  large- 
Iv  in  value  bevond  anv  such  indebtedness; 
that  although  the  deed  of  trust  was  not  left 
for  record  until  the  lapse  of  nineteen  months 
after  its  date,  yet  it  was  of  record  at  the 
time  of  the  execution  of  the  promissory  note 
on  which  the  judgment  was  rendered,  and 
besides  which  McCann  had  notice  of  its  exist- 
ence. The  bill  then  avers,  that  the  appellant, 
as  is  understood  by  the  complainants,  desir- 
ing to  possess  himself  of  the  property  men- 
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tioned  in  the  deed,  pretends  it  was  made  to 
defraud  and  hinder  Taylor's  then  and  subse- 
quent creditors,  hoping  and  designing  there- 
by to  cast  shadows  and  doubts  upon  the  title 
to  the  property  and  thus  diminish  it^  value 
at  a  sale  under  the  execution,  which  he  has 
caused  to  be  issued  on  his  judgment."  Hold- 
ing that  relief  was  properly  granted  it  was 
said:  **The  bill  undoubtedly  makes  a  good 
case.  It  avers  bona  fides,  competency  of 
Taylor  to  make  the  deed,  notice  of  its  exist- 
ence to  McCann  by  its  registration,  and 
irreparable  damage  to  the  appellees  by  the 
execution  of  the  judgment.  Looking  to  the 
face  of  the  bill  there  is  nothing  to  militate 
against  the  force  of  these  circumstances,  ex- 
4'ept  it  be  the  failure  to  record,  in  proper 
time,  the  deed.  This  fact,  although  not  very 
ratisfactorily  explained  in  the  bill,  is  not  of 
any  great  importance  in  this  case,  the  bill 
averring  knowledge  on  the  part  of  McCann, 
of  its  existence.  Conceiving  the  bill  to  have 
made  a  good  case,  we  accordingly  affirm  the 
order  appealed  from  and  remand  the  cause 
for  further  proceedings." 

-In  Clinch  v.  Ferril,  48  Ga.  385,  it  appeared 
that  a  judgment  was  rendered  against  trus- 
tees in  a  suit  to  recover  for  advances  made 
to  one  of  the  cestui  que  trust.  The  judgment 
did  not  specify  the  property  out  of  which 
the  money  was  to  be  made.  It  was  held  that 
the  cestui  que  trust  could  maintain  a  suit 
to  enjoin  a  sale  of  the  trust  property  uiider 
an  execution  issued  on  the  judgment.  The 
court  said:  'The  object  of  the  complainants' 
bill  is  to  restrain  the  sale  of  the  corpus  of 
the  trust  estate  under  the .  execution  issued 
upon  this  general  judgment  obtained  against 
the  trusteed.  The  claim  of  the  plaintiffs  to 
authorize  a  sale  of  the  trust  estate,  must  have 
been  for  articles  or  property  or  money  fur- 
nished for  the  use  of  the  trust  estate  and  the 
judgment  should  have  specified  the  trust 
property  to  be  bound  for  the  payment  of  it, 
80  that  the  execution  might  have  followed  the 
judgment  in  that  respect.  The  cestui  que 
trusts  were  not  parties  defendants  to  the 
execution,  and  could  not  have  filed  an  afii- 
davit  of  illegality.  ...  In  view  of  the 
facts  alleged  in  the  complainants'  bill,  it  was 
error  in  the  presiding  judge  in  not  granting 
the  injunction  prayed  for." 

0.  Lesbob. 

In  Click  V.  Stewart,  36  Tex.  280,  it  was 
bold  that  an  execution  sale  would  be  enjoined 
for  the  purpose  of  protecting  a  landlord's  lien, 
the  court  saying:  "In  this  case  Miner,  one 
of  the  defendants  in  the  court  below,  has 
briefed  the  case  for  himself  and  R.  C.  Walker, 
the  constable,  whom  the  appellant  sought  to 
enjoin  from  collecting  a  judgment  due  Miner, 
by  execution  against  property  over  which  the 
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appellant  claims  a  prior  lien.  The  appellant 
sued  out  a  distress  warrant  against  Stewart 
and  Birmingham,  two  of  his  tenants,  claiming 
$135,  rent  due  him  for  land  leased  to  them 
during  the  year  1870.  The  warrant  was  levied 
on  eighty  btishels  of  corn  and  four  hundred 
pounds  of  seed  cotton,  and  some  other  artioles 
of  personal  property,  found  on  the  routed 
premises.  Prior  to  the  issuing  of  the  distress 
warrant,  R.  C.  Walker,  a  constable,  had 
levied  upon  the  com  and  two  bales  of  cotton, 
two  executions,  one  in  favor  of  Miner,  the 
appellee,  the  other  in  favor  of  Griffith  and 
Spence,  and  advertised  to  sell  the  property. 
In  order  to  restrain  the  sale,  Click,  the  ap- 
pellant, sued  out  an  injunction,  which  was 
afterwards  dissolved  by  the  court,  and  the 
petition  dismiHsed.  This  was  an  error  in  the 
court.  Click  had  a  prior  lien  upon  the  prop- 
erty found  upon  the  rented  premises,  and  the 
proceeding  by  injunction  was  the  proper  equi- 
table mode  of  enforcing  his  lien  as  against 
the  execution  creditors,  who  are  endeavoring 
to  sell  the  property  to  satisfy  other  debts. 
The  court  should  have  adjusted  the  rights 
of  the  parties  under  the  proceeding  by  in- 
junction, and  established  the  plaintiff's  lien, 
to  such  of  the  property  in  controversy  as  was 
found  tm  the  premises  within  three  months 
after  the  expiration  of  the  rental  year." 

In  Martin  v.  Jewell,  37  Md.  530,  it  ap- 
peared that  a  tenant  had  mortgaged  his 
crops  to  his  landlord.  The  landlord  also  had 
a  landlord's  lien  on  the  property  of  the  ten- 
ant. A  creditor  of  the  tenant  obtained  a 
judgment  on  his  claim  and  had  an  execution 
issued  thereon.  The  landlord  brought  an 
action  to  enjoin  the  sale  of  the  tenant's  prop- 
erty under  the  execution  and  obtained  an  in- 
junction which  was  subsequently  dissolved. 
Reversing  the  judgment,  the  appellate  court 
said:  "All  the  property  advertised  to  be  sohl, 
except  the  crops  of  wheat,  is  included  in  the 
mortgage  of  November,  1867.  In  this  prop- 
erty iSmith,  the  defendant  in  the  judgments, 
had  only  an  equitable  interest  when  the  exe- 
cutions of  December,  1867,  were  issued,  and 
it  is  well  settled  that  a  debtor's  equitable 
estate  in  personal  property  cannot  at  law  be 
seized  and  sold  under  a  fieri  facias.  .  .  . 
The  entire  growing  crop  of  wheat  was  also 
advertised  for  sale.  The  appellant  by  the 
terms  of  the  tenancy  was  equally  interested 
in  it  with  Smith,  who  by  the  agreement  of 
December  was  to  gather  and  secure  it  in 
proper  time,  put  it  in  good  condition  and 
order  for  market,  and  ship  it  at  such  times 
as  the  appellant  Martin  might  direct.  If  the 
property  levied  upon  had  been  sold  as  adver- 
tised, we  do  not  think  the  appellant  could 
have  been  compensated  at  law.  It  would 
have  broken  up  his  tenant  Smith,  and  de- 
stroyed his  means  of  making  a  crop,  in  which 
this  appellant  had  an  interest  of  one-half.    It 
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would  have  involved  him  in  numerous  law 
suits  and  long  delays,  and  effectually  pre- 
vented his  tenant  from  carrying  out  the 
terms  of  his  tenancy.  Although  the  bill  does 
not  aver  'irreparable  injury/  the  facts  gath- 
ered from  it  and  the  acconipanying  exhibits, 
are  sufficient  to  show  that  such  would  be  the 
result,  if  the  relief  asked  for  is  refused.  The 
stock  and  farming  utensils  would  have  been 
sold  at  a  season  when  most  needed,  and  with- 
out authority  of  law.  The  interest  of  the 
tenant  in  the  growing  crop  of  wheat  would 
have  passed  into  other  hands,  and  he  could 
not,  even  if  willing,  have  so  controlled  and 
managed  its  preparation  for  market  as  to 
have  carried  out  and  complied  with  the  obli- 
gations into  which  he  had'  entered.  These 
would  have  entailed  losses  upon  the  appel- 
lant, which  would  have  been  so  speculative 
and  uncertain,  that  they  could  not  have  been 
estimated  in  a  court  of  law  with  any  suffi- 
cient degree  of  accuracy.  In  our  opinion  the 
averments  of  the  bill  entitle  the  appellant  to 
an  injunction.  The  order  dissolving  it  will 
therefore  be  reserved,  and  the  case  remanded 
for  further  proceedings." 

But  in  Cockran  v.  Waits,  127  Ga.  93,  56 
S.  £.  241,  it  was  held  that  a  landlord  could 
not  maintain  a  suit  to  enjoin  an  execution 
sale  of  property  on  which  he  had  a  lien,  his 
priority  in  the  fund  arising  from  the  sale 
being  deemed  an  adequate  remedy. 

10.  Lessee. 

In  Carroll  v.  Chaffe,  35  La.  Ann.  83,  it  was 
held  that  the  interest  of  a  lessee  Avas  insuffi- 
cient to  enable  him  to  maintain  a  suit  to 
enjoin  an  execution  sale  of  the  leased  prem- 
ises, the  court  saying:  "Tliis  is  an  injunc- 
tion proceeding  to  arrest  and  annul  an  or- 
der for  executory  process,  issued  to  enforce 
the  payment  of  a  note  for  $5,500,  secured  by 
vendor's  privilege  and  special  mortgage  on 
the  land  sold.  .  .  .  The  petition  for  an 
injunction  substantially  alleges:  As  to  the 
petitioner,  Cockerhara,  that  he  is  the  lessee 
for  the  vear  1882  of  the  land  seized,  and 
that  he  was  not  made  party  to  the  proceed- 
ings. .  .  .  The  defendant  in  injunction 
sought  its  dissolution  by  exception  and  rule, 
pleading  want  of  interest  and  no  cause  of 
action  in  Cockerham,  the  alleged  lessee,  and 
lis  pendens  and  no  cause  of  action  in  Carroll. 
The  lower  court  properly  ruled  that  Cocker- 
ham  had  no  standing.  He  is,  on  his  own 
showing,  a  mere  lessee.  He  is  in  a  worse 
possession  than  a  third  possessor.  He  has  no 
right  to  arrest  the  sale  and  ask  the  nullity 
of  the  order  for  executory  process.  If  he  has 
a  valid  lease  to  the  property,  which  was  duly 
recorded  previous  to  the  registry  of  the  act 
of  sale  and  mortgage  declared  upon,  it  will 
be  time  enough  for  him  to  set  it  up   and 


claim  protwtion  under  it  when  tlie  property 
will  have  been  sold  and  possession  will  be 
asked  of  him  by  the  adjudicatee,  seeking  to 
evict  or  eject  him.  Until  then  he  has  no 
right  to  interfere  in  those  proceedings." 

But  in  Monticello  Hydraulic  Co.  v.  Lough - 
ry,  72  Ind.  562,  it  appeared  that  a  water 
power  company  supplied  water  to  different 
lessees  under  contracts  obligating  it  to  keep 
its  dam  in  repair.  The  company's  dam  being 
washed  away  it  entered  into  a  contract  with 
one  of  the  lessees  whereby  the  latter  was  to 
repair  the  dam  and  in  consideration  thereof 
was  to  retain  and  collect  the  rentals  until  it 
was  reimbursed.  A  creditor  of  the  water 
power  company  secured  a  judgment  against 
it  and  had  an  execution  issued  thereon  and 
levied  on  its  real  estate  including  its  water 
power.  A  suit  beiug  brought  by  the  lessee 
to  enjoin  a  sale  under  the  execution,  relief 
was  held  proper.  The  court  said:  "By  the 
contract  and  assignments  made  in  pursuance 
thereof,  as  set  forth  in  the  complaint,  the 
plaintiffs  became  entitled  to  retain  the  rents 
which  should  become  due  from  themselves  to 
said  company  by  the  terms  of  their  lease  for 
six  years,  if  necessary,  to  repay  them  the 
amount  of  their  expenditures  in  repairing 
the  dam.  The  substantial  effect  of  this  is 
that  they  held  their  own  lease  of  ground  and 
water  pow^er  for  that  period,  with  the  rent 
actually  paid  in  advance,  though  by  the  face 
of  the  lease,  as  recorded,  the  rent  was  payable 
quarterly  each  year.  The  other  leases  men- 
tioned in  the  complaint  were  assigned  to  the 
plaintiffs  for  the  same  time  and  purpose,  and 
so  the  rents  payable  thereon  became  payable 
to  the  plaintiffs  instead  of  the  company.  Tlu' 
appellant  w^as  about  to  proceed  to  a  sale  of 
the  property  on  execution  to  satisfy  his  judg- 
ment, which  he  gave  out  and  pretended  hud 
priority  over  the  rights  and  claim  of  the 
plaintiffs.  It  was  therefore  eminently  proper 
that  the  respective  rights  of  the  partij's 
should  be  determined  before  a  sale.  The 
complaint  was  sufficient  for  that  purpose  and, 
if  true,  entitled  the  plaintiffs  to  relief.*' 

11.  Assignee. 

It  has  been  held  that  an  assignee  for  the 
benefit  of  creditors  can  maintain  a  suit  to 
enjoin  an  execution  sale  of  the  property  in  his 
hands  under  a  judgment  rendered  subsequent- 
ly to  the  assignment.  Wilhoit  v.  Cunnin*?- 
ham,  87  Cal.  453,  25  Pac.  675;  Sargent  v. 
Cunningham   (Cal.)   25  'Pac.  677. 

In  the  case  first  cited  the  court  said :  "Un- 
der our  law  as  declared  in  the  Civil  Code,  an 
insolvent,  may,  in  good  faith,  make  an  as- 
signment for  the  benefit  of  his  creditors,  with 
or  without  the  consent  of  the  latter;  and 
when  such  an  assignment  is  made,  the  cred- 
itors   must    either    avail    themselves   of   the 
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aasets  without  preference  (section  3457),  or 
not  at  all.  The  object  of  the  law  is  to  enable 
a  debtor,  through  his  assignee,  to  dispose  of 
his  property  for  the  benefit  of  his  creditors. 
This  object  would  be  defeated  11  one  of  the 
creditors  could  ignore  the  assignment,  and 
sell  the  property  to  satisfy  his  particular 
claim.  Such  a  sale  would,  if  it  could  be 
made,  deprive  the  assignees  of  the  property; 
or  if  it  would  not,  still  the  sale  would  cloud 
the  title  of  the  assignees,  because  in  any 
action  they  might  have  to  prosecute  for  the 
removal  of  the  cloud  so  cast,  the  evidence  of 
the  purchaser's  title  would  show  that  such 
latter  title  was  derived  from  the  assignor, 
to  overcome  which  the  assignees  would  have 
to  prove  that  the  judgments  were  obtained 
in  actions  commenced  before  the  deed  of 
assignment  was  made  upon  debts  covered  and 
provided  for  by  the  deed  of  assignment. 
iPixley  V.  Huggins,  15  Cal.  127;  Porter  v. 
Pico,  55  Cal.  165;  Roth  v.  Insley,  86  Cal. 
134.)  Such  a  cloud,  it  is  evident,  would  pre- 
vent them  from  disposing  of  the  property  to 
the  advantage  of  the  creditors  in  the  per- 
formance of  their  trust.  The  respondents 
further  contend  that  the  threatened  sales, 
if  Inade,  would  not  cast  a  cloud  upon  the 
assignee's  title  to  the  property,  inasmuch 
as  the  judgments  upon  which  the  executions 
were  issued  were  obtained  subsequent  to  the 
assignment,  and  therefore  all  that  could 
pass  under  the  sales  would  be  the  equitable 
interest  of  the  assignor  in  the  residuum  of 
the  property  assigned.  But  the  facts  here 
show  that  the  actions  in  which  she  obtained 
her  several  judgments  were  begun  upon  sub- 
sisting credits  before  the  asf^ignment  was 
made,  and  that  as  such  a  creditor  she  assent- 
ed to  the  assignment.  Therefore  she  is  one 
of  the  creditors  for  whose  benefit  the  assign- 
ment was  made,  and,  as  such,  must  take  her 
proportionate  share  with  the  other  cred- 
itors. Besides,  as  already  shown,  the  execu- 
tion levies  were  not  restricted  to  the  equitable 
interest  of  the  assignor  in  the  residuum,  but 
were  made  upon  the  whole  property." 

12.  MOBTGAGOB. 

A  mortgagor  cannot  maintain  a  suit  to  en* 
join  an  execution  sale  of  his  equity  of  re- 
demption in  the  mortgaged  property.  Stevens 
V.  Mulligan,  107  Mass.  84,  44  N.  E.  1086. 
But  it  has  been  held  that  he  can  maintain  a 
suit  to  enjoin  an  execution  sale  of  his  equity 
of  redemption  under  a  judgment  rendered  on 
the  mortgage  debt.  Severns  v.  Woolston,  4 
^^  J.  Eq.  220 ;  Van  Mater  v.  Conover,  18  N. 
J.  Eq.  38.  Thus  in  the  case  last  cited  the 
court  said:  "In  this  case  an  injunction  was 
granted  to  prevent  the  sale  of  the  equity  of 
redemption  of  certain  mortgaged  premises, 
by  virtue  of  judgments  obtained  by  William 
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W.  Conover  against  the  complainant,  Ben- 
jamin H.  Van  Mater,  who  owns  the  equity  of 
redemption.  The  judgments  were  upon  the 
bonds  secured  by  the  mortgages  held  by  Con- 
over,  and  were  for  the  same  debts  that  were 
secured  by  the  mortgages.  The  question  is, 
whether  this  court  ought  to  restrain  the  sale 
of  the  equity  of  redemption  in  such  case. 
This  court,  in  Severns  v.  Woolston,  4  N.  J. 
Eq.  221,  held  that  such  sale  should  be  re- 
strained; and  that  decision  is  warranted  by, 
and  founded  upon,  the  reasoning  of  Chan- 
cellor Kent  in  Tice  v.  Annin,  2  Johns.  Ch. 
(X.  Y.)  125.  I  think  the  rule  thus  estab- 
lished, a  wise  and  salutary  one.  Such  a  sale 
would  deter  fair  outside  bidders  from  pur- 
chasing, by  the  confusion  it  would  naturally 
occasion  as  to  the  effect  of  the  amount  of  the 
bid  upon  the  amount  of  incumbrance  to  which 
the  purchase  would  be  subject.  Anyone,  up- 
on deliberate  calculation  and  cool  considera- 
tion, could  no  doubt  adjust  the  matter 
correctly.  But  the  solution  of  the  problem 
would  cause  real  difficulty  in  the  haste  of 
bidding  at  a  sheriff's  sale.  The  precedent  es- 
tablished in  Severns  v.  Woolston,  in  this 
court,  must  be  followed,  and  the  injunction 
retained." 

It  has  been  held  that  a  mortgagor  can 
maintain  a  suit  to  enjoin  a  sale  of  the  mort- 
gaged property  under  an  execution  issued  on  a 
judgment  against  the  mortgagee.  Neil.  V-. 
Bank  of  Upper  Canada,  2  Grant  Ch.  (U.  C.) 
386. 

In  Booth  ▼.  Williams,  11  Phila.  (Pa.)  266, 
33  Leg.  Int.  128,  it  appeared  that  the  holder 
of  a  bond  and  mortgage  procured  a  judg- 
ment thereon.  Subsequently  he  assigned  the 
bond  and  mortgage  in  escrow  to  be  delivered 
to  the  mortgagor's  wife  on  the  performance 
of  a  previous  agreement  between  the  assignee 
and  the  mortgagor.  After  the  bond  and 
mortgage  was  delivered  to  the  mortgagor's 
wife,  the  mortgagee  issued  execution  on  the 
judgment  and  it  was  held  that  the  mortgagor 
could  maintain  a  bill  to  enjoin  the  execution. 

13.   MOBTGAGBB. 

a.  Real  Property, 

It  is  the  prevailing  rule  that  the  mortgagee 
of  real  property  cannot  maintain  a  suit  in 
equity  to  enjoin  its  sale  under  an  execution 
which  is  an  inferior  lien,  since  the  rights  of 
the  mortgagee  cannot  be  prejudiced  by  a 
sale,  the  purchaser  at  the  sale  acquiring  a 
title  subject  to  the  rights  of  the  mortgagee. 
Purdy  v.  Irwin,  18  Cal.  350;  American  Free- 
hold Land,  etc.  Co.  v.  Maxwell,  39  Fla.  489. 

22  So.  751;  Ruthven  v.  Mast,  55  La.  715,  8 
N.  W.  650;  Wiedner  v.  Tliompson,  66  la.  283, 

23  N.  W.  670:  Penrose  v.  Tama  Water-Power 
Co.   84  la.   484.  61  N.   W.   245;   Ashford  v. 
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Tibbitta,  11  La.  Ann.  167;  Citizen's  Bank  v. 
Bailey,  28  La.  Ann.  771;  Union  Bank  v.  Poult- 
ney,  8  Gill  &  J.  (Md.)  324.  See  also  Plumb 
V.  Bay,  18  Kan.  415;  Van  Hille  v.  Iler  Hus- 
band, 5  Rob.  ( La. )  496 ;  Bludworth  v.  Hunter, 
9  Rob.  (La.)  256;  Gil  v.  Gil,  10  Rob.  (U.) 
28;  Rowley  v.  Kemp,  2  La.  Ann.  360;  Marat 
V.  Ferriere,  18  La,  Ann.  665 ;  White  v.  Blanch- 
ard,  19  La.  Ann.  59;  James  v.  Breaux,  26 
La.  Ann.  245;  Smith  v.  Hoey,  28  La.  Ann. 
95. 

Thus  in  American  Freehold  Land,  etc.  Co. 
V.  Maxwell,  39  Fla.  489,  22  So.  751,  the 
court  said:  ''A  court  of  equity  has  no  juris- 
diction at  the  instance  of  a  mortgagee,  a  mere 
lienholder,  to  enjoin  a  sale  of  mortgaged  real 
estate  under  an  execution  issued  upon  a 
junior  judgment  against  the  mortgagor, 
simply  because  the  mortgage  is  a  prior  lien 
upon  the  property,  and  the  mortgagee  is  in 
possession  thereof.  The  mortgagee  is  not  the 
owner,  even  if  he  is  in  possession,  of  the 
mortgaged  property.  He  has  no  title  to  be 
clouded  by  a  sale  of  the  property  under 
execution.  He  has  a  mere  lien  under  Avhich 
the  property  may  by  a  court  of  equity  be 
ordered  sold  at  public  auction  to  pay  his 
debt,  at  w^hich  sale  he  or  some  third  person 
may  become  the  purchaser.  His  mortgage 
being  of  record  prior  to  the  rendition  of  the 
judgment,  any  sale  under  the  execution  can 
only  pass  the  title  to  the  mortgaged  property, 
subject  to  the  mortgage  if  valid.  If  the  real 
estate  is  sold,  it  cannot  be  removed;  nor  is 
it  rendered  less  valuable  by  a  sale  under 
execution.  If  a  prior  mortgagee  were  allowed 
to  enjoin  sales  by  subsequent  lienholder s,  it 
would,  at  his  election,  as  against  the  demands 
of  other  creditors,  place  in  his  hands  a  per- 
petual shield  and  in  case  the  mortgaged 
property  in  impenetrable  armor."  In  Purdy 
V.  Irwin,  18  Cal.  350,  it  was  said:  "The 
rights  of  the  plaintiff  cannot  be  impaired  by 
a  sale  under  the  Nesbit  judgment.  The 
purchaser  at  that  sale  will  only  acquire  the 
interest  of  the  judgment  debtors,  and  there 
is  no  necessity  for  equitable  interference  on 
behalf  of  the  plaintiff.  His  rights  as  mort- 
gagee will  stand  upon  the  same  footing  after 
the  sale  as  they  did  before." 

In  Wiedner  v.  Thompson,  66  la.  283,  23  N. 
VV.  670,  the  court  said :  "We  have  seen  no  case 
where  a  senior  lienholder  has  been  held  to  be 
entitled  to  an  injunction  to  prevent  a  junior 
lienholder  from  selling.  It  is  true  that  the 
case  at  bar  has  this  peculiarity:  The  senior 
lien  at  present  stands  canceled  of  record; 
and  if  it  exists  at  all,  it  is  by  reason  of  the 
plaintiff's  equitable  right  to  have  the  same 
restored.  But  the  execution  creditor  was  tiot 
a  party  to  the  cancellation,  nor  in  any  way 
responsible  for  the  alleged  mistake.  She 
ought  not  to  suffer  by  reason  of  it,  and  yet 
she  would  suffer  if  she  should  be  subjected  to 


delay  in  enforcing  her  judgment.  Courts  of 
equity  may  doubtless  sometimes  relieve 
against  a  mistake  in  the  cancellation  of  a 
mortgage,  but  not  by  putting  a  person  who 
was  not  a  party  to  tl»e  mistake  in  a  worse 
position  than  he  would  have  been  in  if  the 
mistake  had  not  been  made.  Whether  the 
plaintiff  is  entitled  to  any  relief  we  do  not 
determine.  If  he  is,  his  claim  can  be  assert- 
ed against  any  purcliaser  who  had  actual  or 
constructive  notice  of  his  claim.  The  injunc- 
tion we  think  was  properly  dissolved." 

In  Penrose  v.  Tama  Water-Power  Co.  84 
la.  484,  51  N.  W.  245,  an  injunction  was 
denied  altliough  it  appeared  that  the  execu- 
tion creditor  made  public  assertions  that 
this  lien  was  superior  to  that  of  the  mort- 
gagee. The  court  said:  "The  position  of 
the  appellants  is  that  the  defendants  had  no 
right  to  sell  the  property  on  execution  with- 
out selling  subject  to  the  lien  of  the  plain- 
tiffs' mortgages.  This  abstract  claim  cannot 
b«2  sustained.  It  is  the  undoubted  right  of 
the  holder  of  a  junior  judgment  lien  to  levy 
execution  and  sell  real  estate  without  regard 
to  the  fact  that  there  is  a  prior  incumbrance 
upon  the  property.  This  method  of  procedure 
has  been  too  long  recognized  and  pursued  in 
this  state  to  be  now  called  in  question.  The 
junior  lienholder  may  by  this  manner  of 
procedure  acquire  all  the  interest  of  the  own- 
er of  the  land,  including  the  possession  and 
rents  and  profits ; '  and  he  may  remain  in 
possession  until  the  foreclosure  of  the  senior 
lien  and  a  sale  thereunder.  He  may  not  only 
acquire  these  rights,  but,  when  the  mortgagee 
seeks  to  foreclose  the  mortgage,  he  may  make 
■  the  claim  that  the  mortgage  is  fraudulent 
as  to  creditors.  We  do  not  understand  coun- 
sel for  appellants  to  question  the  a!x»ve 
propositions  of  law.  But  they  claim  that  the 
defendants  in  this  case  have  no  right  to  sell 
the  property  on  execution,  because,  as  shown 
by  the  admissions  above  set  out,  the  plaintiff 
in  execution  was  publicly  asserting  that  the 
mortgages  were  fraudulent  and  void,  and  that 
its  lien  under  and  by  virtue  of  said  judgment 
was  prior  thereto  in  point  of  fact;  and  that, 
if  permitted  to  proceed  with  the  sale,  it  would 
very  greatly  damage  the  plaintiffs  as  mort- 
gagees when  they  should  proceed  to  foreclose 
the  mortgages  and  sell  the  property  on  special 
execution,  because  the  property  would  sell 
for  much  less  by  reason  of  the  wrongful  con- 
duct of  the  defendants  in  casting  aspersions 
upon  the  plaintiffs'  securit}'.  The  claim  of 
the  plaintiffs  is  akin  to  what  is  sometimes 
called  'slandering  title.'  In  our  opinion,  the 
claim  is  not  well-founded.  .  .  .  The  ap- 
pellants appear  to  confidently  rely  upon  the 
case  of  Ruthven  v.  Mast,  55  Ta.  715,  as 
sustaining  the  right  to  maintain  this  action.  * 
In  that  case  it  is  held  that  an  injunction  will 
not  lie  to  restrain   a  sale  of  land  under   a 
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judgment  on  the  ground  that  the  plaintiff  Ib 
the  holder  of  a  mortgage  which  is  a  prior  lien 
OD  the  land.  The  reason  given  in  the  opinion 
why  an  injunction  will  not  lie  is  that  it  was 
not  alleged  that  the  owners  of  the  judgment 
claimed  that  they  had  any  right  to  sell,  ex- 
cept subject  to  the  claimed  prior  lien  of  the 
mortgagees.  In  the  case  at  bar  the  defend- 
ants were  proceeding  to  sell  the  property  in 
the  usual  manner.  If  the  plaintiff  had  not 
interposed  the  injunction,  the  record  made  by 
the  sale  would  not  have  shown  any  ground 
for  a  claim,  of  priority,  and  the  plaintiff 
would  not  have  been  prejudiced.  There  is 
nothing  inconsistent  between  the  views  we 
have  herein  expressed  and  the  cited  case.  It 
was  not  decided  in  that  case  that  an  injunc- 
tion would  lie  if  the  claim  had  been  made 
that  the  defendant  had  publicly  stated  that 
the  judgment  was  a  prior  lien.'' 

In  a  few  instances  relief  has  been  granted 
on  a  bill  filed  by  a  mortgagee  to  enjoin  an 
execution  sale  of  the  mortgaged  property  and 
to  foreclose  the  mortgage.  Richardson  v. 
Hockenhull,  85  111.  124;  Duncan  v.  Fisher,  2 
l^esaus.  (S.  C.)  369. 

In  the  case  first  cited  a  bill  seeking 
relief  of  this  nature  was  filed.  It  appeared 
that  the  mortgagee  had  received  a  quit  claim' 
deed  from  the  owner  of  the  property.  It  was 
held  that  relief  should  be  granted.  The 
court  said :  "Richardson's  mortgage  was  the 
first  lien,  and  the  property  was  not  worth 
a  sum  exceeding  the  amount  of  his  note  and 
mortgage.  O'Brien  held  a  bare  equity  of 
redemption,  which  he  released  by  quit  claim 
deed  without  any  consideration  except  the 
discharge  of  the  mortgage  indebtedness.  The 
release  was  taken  merely  to  save  the  trouble 
and  expense  of  foreclosing  the  mortgage. 
Under  such  circumstances  it  is  unreasonable 
to  believe  it  was  the  intent  of  Richardson  to 
give  up  his  mortgage,  which  secured  him  in 
his  debt,  and  leave  the  property  free  and 
clear  to  be  taken  on  judgments  which  were 
a  lien  only  on  the  equity  of  redemption  of 
O'Brien.  .  .  .  While  the  conveyance  from 
O'Brien  to  Richardson  did  not  destroy  that 
lien,  or  prevent  it  from  being  sold,  the  judg- 
ment creditors,  by  virtue  of  the  conveyance, 
acquired  no  rights  superior  to  those  they 
had  before;  and  when  they  attempted  to 
take  the  property  in  defiance  of  the  rights  of 
Hichardson,  he  had  an  undoubted  right  to 
invoke  the  aid  of  a  court  of  equity  to  fore- 
close his  mortgage  and  enjoin  the  sale  of  the 
property." 

In  Sherman  v.  Union  Nat.  Bank,  66  Miss. 
fi48,  6  So.  501,  it  was  held  that  one  who 
became  a  mortgagee  of  real  property  after  a 
void  levy  thereon  could  maintain  a  suit  to 
enjoin  a  sale  of  it  by  virtue  of  the  levy.  But 
in  Farmers'  Bank  v.  Douglass,  11  Smedes  & 
M.  (Miss.)  460,  it  was  held  that  a  mortgagee 
Ann.  Cas.  1918C.— 18. 
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whose  conveyance  was  fraudulent  could  not 
maintain  a  suit  to  enjoin  an  execution  sale 
of  the  mortgaged  property. 

In  Brigham  v.  \Miite,  44  la.  677,  it  was 
held  that  a  mortgagee  could  maintain  a  suit 
to  enjoin  a  sale  of  the  mortgaged  property 
under  an  execution  where  the  ground  alleged 
for  relief  was  that  the  judgment  on  which 
the  execution  issued  was  paid  and  that  the 
sale  was  attempted  to  be  made  for  the  pur- 
pose of  fraudulently  depriving  the  plaintiff 
of  his  security.  And  in  Taylor  v.  Roniger, 
147  Mich.  99,  110  N.  W.  503,  13  Detroit  heg, 
X.  994,  it  was  held  that  the  equitable  owner 
of  a  mortgage,  for  the  purpose  of  enforcing 
his  rights,  could  maintain  a  suit  to  enjoin  a 
sale  of  the  mortgaged  property  under  an 
execution  which  was  an  inferior  lien  thereon. 

In  Plumb  V.  Bay,  18  Kan.  415,  it  was  held 
that  where  the  facts  giving  the  holder  of  a 
purchase  money  mortgage  priority  over  the 
holder  of  a  judgment  lien,  existed  only  dehors 
the  record  of  registered  conveyances,  the 
mortgagee  could  maintain  a  suit  to  enjoin 
an  ex<K*ution  sale  of  the  property.  See  to  the 
same  effect  Bowling  v.  Garrett,  49  Kan.  504, 
31  Pac.  135,  33  Am.  St.  R^p.  377. 

b.  Personal  Property. 
(1)  General  Rule. 

The  rule  obtaining  in  most  jurisdictions 
is  that  a  mortgagee  of  personal  property,  like 
the  mortgagee  of  realty,  c|innot  maintain  a 
suit  to  enjoin  a  sale  of  the  mortgaged  prop- 
erty although  the  sale  is  made  on  an  execu- 
tion, the  lien  of  which  is  junior  to  that  of  the 
mortgage. 

Alabama. — Compare  Marriot  v.  Givins,  8 
Ala.  694. 

.4rAa»w<M.— Stilwell  v.  Oliver,  35  Ark.  184. 

^/orecte.— Querra  v.  Nistal,  66  Fla.  579,  64 
So.  236. 

Hawaii, — Inter-Island  Tel.  Co.  v.  Liluioka- 
lani,  16  Hawaii  605. 

Louisiana. — Chiffoaix  v.  Harper,  26  La. 
Ann.  22.  See  also  Vanhille  v.  Her  Husband, 
5  Rob.  406;  Bludworth  v.  Hunter,  9  Rob.  256; 
Gil  V.  Gil,  10  Rob.  28;  Rowly  v.  Kemp,  2  La. 
Ann.  360;  Fisher  v.  Gordy,  2  La.  Ann.  762; 
Ashford  v.  Tibbitts,  11  La".  Ann.  167;  Wallis 
V.  Bourg,  14  La.  Ann.  104;  Gleises  v.  Mcllat- 
ton,  14  La.  Ann.  567;  Marat  v.  Ferriere,  18 
La.  Ann.  665;  White  v.  Blanchard,  19  Ia. 
Ann.  59;  James  v.  Breaux,  26  La.  Ann.  245; 
Baron  v.  Sollibellos,  26  La.  Ann.  2vS0;  Smith 
V.  Hoey,  28  La.  Ann.  95. 

Mississippi. — Compare  Byrne  v.  Anderson, 
10  Smedes  &  M.  81. 

yew  York. — See  Warner  v.  Payne,  3  Barb. 
Ch.  630. 

Texas.— See  Williams  v.  Farmers*  Nat. 
Bank,  22  Tex.  Civ.  App.  581,  SCI  S.  W.  261 ; 
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George  v.  Dyer,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  780. 

Virginia. — Bowyer  v.  Creigh,  3  Rand.  25. 

West  Fir^nia.— Rollins  v.  Hess,  27  W.  Va. 
570.     See  also  Kulm  v.  Mack,  4  W.  Va.  186. 

Thus  in  Stillwell  v.  Oliver,  35  Ark.  184, 
the  court  said:  ''In  this  case,  complainant 
did  not  take  pessession  of  the  mortgaged 
property  on  default;  nor,  in  his  bill  to  fore 
close,  ask  a  receiver.  The  presumption  arises 
that  he  relied  upon  the  land  as  sufficient,  or 
else  that  he  was  willing  to  trust  the  mort- 
gagor with  the  possession.  Subject  to  the 
lien  of  the  mortgage,  the  property  continued 
to  belong  to  the  mortgagor,  and  whether  or 
not  his  interest  in  it,  whilst  accompanied  by 
possession,  was  subject  to  seizure  and  sale 
under  execution,  it  is  clear  that  such  sale 
would  not  divest  the  mortgagee's  title,  or 
right  of  possession;  which  would  be  as  ef- 
fective at  law  against  the  purchaser  as  it 
was  against  the  mortgagor,  whose  interest 
the  purchaser  would  take,  and  there  is  no 
occasion  for  equitable  interference,  unless  it 
be  shown  that  some  damage  would  result  to 
the  mortgagee,  not  fully  remediable  at  law. 
None  is  alleged,  nor  to  be  fairly  inferred. 
The  court  cannot  cast  about  to  imagine 
I>robable  injuries.  The  mortgagee  has  vol- 
untarily left  the  property  for  a  long  time  in 
the  owner's  hands  for  his  use,  and  declined  to 
ask  a  receiver  on  filing  his  bill  for  foreclosure. 
Tie  docs  not  now  express  apprehension  of  the 
loss  of  liis  debt,  and  asks  only  that  the  sale 
may  be  enjoined, .and  the  property  remain  in 
the  former  plight.  The  bill  lacks  equity,  and 
the  demurrer  should  have  been  sustained." 

In  Rollins  v.  Hess,  27  VV.  Va.  570,  the 
court  said:  "Whatever  diA'ersitv  of  decisions 
there  may  be  in  other  states,  it  is  well  set- 
tled in  this  state,  'that  a  court  of  equity 
ouglit  not  to  grant  an  injunction  to  stay  the 
sale  of  personal  property  levied  on  by  a  sher- 
iff by  virtue  of  an  execution,  which  property 
is  owned  by  a  third  party,  when  the  property 
is  not  from  its  nature  of  peculiar  value  to  the 
owner,  and  when  its  sale  will  not  obviously 
greatly  injure  the  owner  by  the  consequential 
damages  it  would  produce.*  (Baker  v.  Rine- 
hard,  point  1  syl.  11  W.  Va.  238.)  But  it  is 
claimed,  that,  while  this  is  admitted  to  be 
the  law,  the  law  is  different,  when  the  injunc- 
tion is  sought  not  by  the  owner  but  by  some 
one  having  an  incumbrance  on  such  personal 
property,  a  simple  right  to  subject  it  to  sale 
to  pay  a  debt  or  to  indemnify  a  security; 
that  this  is  an  equitable  right  and  ought  to 
b«  protected  by  a  court  of  equity.  The  truth 
is  that  a  mere  incumbrancer  of  this  character 
has  far  less  right  to  ask  an  injunction  to  stay 
such  a  sale  than  the  owner.  For  his  whole 
right  is  to  have  the  property  sold  and  the 
proceeds  paid  to  him ;  and  the  sheriff  or 
constable  can  as  well  sell  the  property  as  the 


trustee.  He  can  in  no  manner  be  injured  by 
the  sale  of  the  property  by  the  sheriff  or 
constable,  as  the  law  gives  him  the  most  com- 
plete, and  adequate  relief,  whereby  he  can  get 
the  proceeds  of  such  sale  or  its  equivalent, 
if  he  be  really  entitled  thereto — a  question 
which  can  be  more  quickly  and  at  much  less 
expense  decided  in  a  common-law  court.  This 
too  may  be  regarded  as  well-settled  law  in 
this  state.  It  has  been  recognized  as  the  law 
in  this  state  and  Virginia  for  more  than  lialf 
a  century.  Thus  it  was  decided  in  Bowyer 
V.  Creigh,  3  Rand.  (Va.)  25,  syl.:  'Wlien 
personal  property  is  taken  in  execution  and 
a  third  person  applies  to  a  court  of  equity  to 
stop  the  sale  on  the  ground  of  a  prior  in- 
cumbrance, this  court  has  no  jurisdiction  in 
such  a  case:  the  rule  beiAg,  that  a  court  of 
equity  cannot  interfere  where  the  plaintiff 
claims  as  an  incumbrancer  merely:  and  when 
he  claims  as  owner  of  the  property,  it  can 
only*  interfere  in  cases,  where  from  the 
peculiar  nature  of  the  property,  and  the  cir- 
cumstances of  the  case,  the  remedy  at  law  is 
incomplete.'  This  case  was  substantially  like 
the  case  before  us.  An  execution  was  levied 
on  personal  property  the  cestui  que  trust  in 
a  deed  of  trust  to  secure  a  debt  claiming  to 
have  a  lien  prior  and  superior  to  the  execu- 
tion obtained  an  injunction  to  prevent  the 
sale  of  the  property  levied  on;  and  the  in- 
junction was  dissolved,  because  a  court  of 
equity  had  no  right  to  award  an  injunction 
in  such  a  case  and  to  determine  who  was 
entitled  to  the  property,  as  the  courts  of 
common  law  furnished  an  adequate  and  com- 
plete remedy.  Tliis  decision  was  made  after 
a  most  careful  and  elaborate  consideration  of 
the  whole  matter ;  and  it  has  ever  since,  so  far 
as  I  know,  been  regarded  as  law.  I  entirely 
approve  it.  The  reasons  assigned  by  Judge 
Carr  in  delivering  the  opinion  of  the  court 
seem  to  me  conclusive.  I  will  quote  briefly 
from  them.  On  page  28  he  says:  'Now  I  ask 
to  which  of  the  enumerated  subjects  of  equi- 
table jurisdiction  can  the  case  before  us  be 
referred?  Is  equity  invoked,  because  there  is 
no  legal  remedy,  or  the  remedy  incomplete, 
or  because  the  law  courts  are  made  in- 
struments of  injustice,  or  to  remove  imped- 
iments to  a  fair  decision  of  the  question,  or 
to  provide  for  the  safety  of  property  pending 
litigation,  or  to  restrain  the  operation  of  a 
doubtful  right  in  a  manner  productive  of 
irreparable  injury?  We  look  in  vain  for  any 
such  allegations  in  the  bill.  It  is  simply 
that  the  plaintiff's  security  may  he  dimin- 
ished by  a  sale  of  the  property.  Now  this 
allegation  is  so  far  from  true,  that  it  seems 
to  me",  that  the  very  first  thing  Bowyer  the 
creditor  secured  by  the  deed  of  trust  could 
have  done  would  have  been  to  suffer  the 
creditors  to  indemnify  and  sell  the  property, 
and  to  have  taken  his  legal  remedy  against 
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them,  if  indeed  his  real  object  in  taking  the 
deed  was  to  secure  his  debt,  and  his  real  wish, 
after  the  seizure,  was  to  settle  the  con- 
troversy in  the  shortest  way,  and  with  the 
least  risk  to  himself.  By  coming  into  equity 
the  plaintiff  had  to  give  bond,  and  security, 
thus  rendering  himself  liable,  etc.  .  .  . 
If  instead  of  iiling  his  bill  he  had  given  no- 
tice of  his  claim,  and  suffered  the  creditors 
to  indemnify  and  sell,  the  property  would 
have  been  turned  into  money  at  once;  thus 
saving  all  chance  of  loss  from  death,  waste 
or  enjoinment,  and  instead  of  the  faith  and 
responsibility  of  the  debtor  the  plaintiff 
would  have  had  (supposing  his  deed  bona 
fide)  a  certainty  of  recovering  the  full  value 
of  the  property  sold.  He  might  have  taken 
his  choice  of  remedies,  a  suit  for  the  spec- 
ified thing;  for  damages  or  on  the  indemnify- 
ing bond;  a  bond  guaranteed  by  the  sheriff 
and  all  his  securities.  And  in  addition  to 
this  certainty,  he  would  have  the  speedy 
remedy  of  a  legal  trial,  instead  of  the  tedious 
process  of  a  suit  in  equity.  Thus  supposing 
the  plaintiff  a  fair  incumbrance  he  would 
have  been  benefited  rather  than  injured  by  a 
proceeding  at  law.'  Some  of  the  legal  rem- 
edies pointed  out  by  Judge  Carr  must  be 
in  the  name  probably  of  the  trustee,  but 
this  of  course  would  not  render  it  less  effi- 
cient. Judge  Carr  then  proceeds  to  show 
that  this  awarding  of  injunctions  in  such 
eases  to  incumbrancers  operates  gross  injus- 
tice and  hardship  on  the  execution  creditor; 
but  I  will  not  follow  his  reasoning  further 
but  commend  it  to  any,  who  may  doubt  as 
to  the  sound  policy  of  refusing  to  award  to 
incumbrancers  injunction  to  the  sale  of  prop- 
erty, which  is  taken  by  an  officer  on  an  execu- 
tion good  or  bad." 

A  chattel  mortgagee  whose  mortgage  was 
executed  subsequent  to  the  issuance  of  an 
execution  against  the  mortgagor,  cannot 
maintain  a  suit  to  enjoin  a  sale  under  the 
execution.  Warner  t.  Payne,  3  Barb.  Ch 
(N.  Y.)  630. 

(2)   Rule  in  New  Jersey. 

In  New  Jersey  the  rule  obtains  that  where 
the  rights  of  a  chattel  mortgagee  will  be 
prejudiced  by  a  sale  of  the  mortgaged  prop- 
erty under  an  execution  which  constitutes  an 
inferior  lien  on  tlie  property,  he  can  main- 
tain a  suit  to  enjoin  the  sale.  Smithhurat 
V.  Edmunds,  14  N.  J.  Eq.  408;  Stratton  v. 
Packer,  14  Atl.  587;  Streeter  v.  Seigman,  45 
Atl  008.  See  also  Freeman  v.  Freeman,  17 
N.  J.  £({.  44.  Thus  in  the  case  first  cited 
the  court  said:  "It  was  .  .  .  urged 
that  the  court  ought  not  to  interfere  with 
the  sale  by  tlie  sheriff  upon  the  ground  that 
the  corapUiinant  is  but  a  mortgagee,  and  that 
the  sherid"  may  lawfully  sell  the  equity  of 
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redemption  leaving  the  rights  of  the  mort* 
gagee  undisturbed.  It  has  been  held  in  this 
court  that  the  equity  of  redemption  of  a 
mortgagor  of  chattels  in  possession  may  be 
levied  upon  and  sold  by  virtue  of  executions 
against  the  mortgagor.  Doughten  v.  Gray, 
10  N.  J.  £q.  328.  Conceding,  for  the  purposes 
of  this  cause,  the  validity  of  this  doctrine  in 
its  fullest  extent — ^admitting  the  legal  right 
of  an  execution  creditor  to  levy  upon  and 
sell  the  equity  of  redemption — will  a  court 
of  equity  permit  that  right  to  be  exercised 
where  of  necessity  it  will  greatly  impair,  if 
not  utterly  destroy,  the  rights  of  the  mort- 
gagee? Upon  this  subject,  I  think  there  can 
be  no  question.  To  permit  this  property  to 
be  sold  under  execution  subject  to  the  rights 
of  the  mortgagee  must  of  necessity  be  prej- 
udicial to  the  interests  both  of  the  mortgagor 
and  the  mortgagee.  The  property  so  pur- 
chased will  never  conunand  a  fair  price.  It 
is  uncertain  whether  the  mortgagor  will  have 
any,  and  if  any  what  interest  in  the  chattels, 
after  the  satisfaction  of  the  mortgage  debt. 
Every  article  would  be  liable  to  be  withdrawn 
Irom  the  hands  of  the  purchaser  to  satisfy 
the  claim  of  the  mortgagee.  The  rights  of 
the  mortgagee  will  be  most  materially  affect- 
ed by  a  sale,  because  it  will  be  extremely 
difficult,  if  not  impossible,  to  follow  the 
chattels  sold  into  the  hands  of  various  pur- 
chasers. Litigation  to  enforce  a  recovery 
would  be  indefinitely  multiplied.  The  claims 
may  be  lost  by  the  insolvency  of  the  pur- 
chasers, and  the  lien  may  be  impaired  or 
destroyed  by  intervening  equities  arising 
from  bona  fide  sales  of  the  property  to  other 
purchasers  without  notice.  To  prevent  ir- 
reparable mischiefs  and  a  multiplicity  of 
suits,  and  to  insure  the  lien  of  the  mortgage 
from  being  seriously  imperiled,  an  injunction 
to  restrain  a  sale  by  the  sheriff  would  seem 
absolutely  necessary.  ...  To  permit  the 
sale,  and  yet  enjoin  the  removal  of  the  prop- 
erty by  the  purchaser,  as  was  proposed  upon 
the  argument,  would  be  but  an  imperfect 
remedy  for  the  evils  to  the  mortgagee,  while 
it  would  enhance  the  loss  of  the  mortgagor. 
No  bona  fide  purchaser  would  be  willing  to 
purchase  under  such  restriction." 

In  Stratton  v.  Packer,  14  Atl.  587,  the 
court  said:  ''I  find  that  the  complainant 
made  a  contract  with  his  father  to  work  for 
him  at  the  compensation  of  $15  a  month. 
This  contract  was  made  about  the  time  the 
complainant  was  twenty-one  years  of  age. 
He  worked  for  his  father  from  the  time  he 
was  twenty-one  (September  17,  1883),  until 
February  2,  1887, — three  years  and  five 
months  and  four  days.  On  the  last-named 
date  his  father  executed  to  him  a  chattel 
mortgage  to  secure  the  sum  of  $698.  Tlie 
defendant  obtained  a  judgment  against  the 
father,   levied  on  said  goods   so  mortgaged. 
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and  directed  the  sheriff  to  sell.  The  sheriff 
advertised  tlie  sale  of  the  goods,  not  the 
equity  of  the  redemption  simply,  but  the 
entire  stock  or  interest.  Has  this  court  the 
power  to  enjoin  the  sheriff  in  such  case?  It 
has.  First,  because  the  sheriff  proposes  to 
sell,  not  only  the  equity  of  the  mortgagor, 
but  also  the  interest,  so  far  as  possible,  of 
the  mortgagee.  Clearly  enough  it  was  and 
is  lawful  for  him  to  seize  upon  and  sell  the 
former.  But  it  is  equally  clear  that  he  could 
not  sell  the  latter,  if  the  mortgage  be  valid 
and  free  from  fraud.  Secondly,  because  such 
sale  by  the  sheriff  would  involve  the  com- 
plainant in  litigation  with  every  purchaser 
to  whom  the  sheriff  should  deliver  goods, 
compelling  him  to  institute  a  great  many 
suits." 

14.  Holder  of  Vexoob's  Lien. 

In  Messmore  v.  Stephens,  83  Ind.  524,  it 
was  held  that  the  holder  of  a  vendor's  lien 
could  not  maintain  a  suit  to  enjoin  a  sale 
of  the  property  covered  by  the  lien  under 
an  execution  which  was  an  inferior  lien  on 
the  property,  the  court  saying:  "Conceding 
the  vendor's  lien  set  up  In  this  case  to  have 
been  superior  to  the  judgment  lien,  that 
afforded  no  reason  for  enjoining  the  levy  and 
sale  of  the  land  upon  the  judgment.  The 
judgment  plaintiffs  had  the  undoubted  right 
to  sell  the  land  subject  to  the  vendor's  lien 
or  any  other  lien,  however  superior  it  may 
have  been,  leaving  it  to  the  courts,  to  there- 
after adjust  the  relative  rights  of  the  re- 
spective lienholders  by  such  ordinary  legal 
proceedings  as  might  become  necessary. 
Freeman  Judgments,  §  373.  By  giving  the 
proper  notice  of  its  existence,  the  vendor's 
lien  would  be  neither  displaced  nor  destroyed 
by  the  proposed  sale  upon  the  judgment  lien ; 
consequently  no  irreparable  injury  would 
result  to  the  appellee  from  the  sale.  The 
appellee  had  no  estate  in  the  land  founded 
upon  his  vendor's  lien,  and,  hence,  in  that 
respect,  no  claim  of  title  to  be  affected  by  a 
sale  on  the  judgment  lien." 

But  in  Parker  v.  Kelly,  10  Smedes  &  M. 
{ Miss. )  184,  an  injunction  was  granted 
against  the  sale  of  land  as  the  property  of 
a  vendee,  the  suit  being  brought  by  the  as- 
signee of  a  vendor's  lien  note.  The  court 
said:  "But  it  is  a  universal  rule  that  a  lien 
cannot  be  displaced  but  by  some  act  of  the 
party  holding  it,  which  shall  postpone  him, 
in  a  court  of  law  or  equity,  to  a  subsequent 
claimant.  It  is  clearly  settled  that  any  re- 
lease by  an  assignor  of  his  assignee's  claims, 
is  a  nullity.  .  .  .  Kelly  &  Co.  substitut- 
ing for  and  holding  the  original  attitude  of 
Stevens,  were,  in  point  of  law,  mortgagees 
of  the  land,  and  it  inevitably  follows  that 
their  interests  were  no  longer  in  the  power 


of  Stevens,  nor  could  they  become  affected  by 
any  act  of  his.  The  conveyance  by  Stevens 
to  Beatty  passed  an  estate  encumbered  al- 
ready by  Beatty  himself,  and  it  was  not 
within  the  capacity  of  Stevens  to  both  receive 
the  amount  of  Beatty's  obligation  to  him  up- 
on the  contract,  and  subsequently  release 
Beatty  from  that  obligation  to  him,  at  a  time 
when  the  power  to  control  it  had  passed  out 
of  his  hands.  Kelly  &  Co.  had  a  prior  equity, 
which  must  be  protected  on  the  authority  of 
the  case  of  Tanner  v.  Hicks,  4  Smedes  &  M. 
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15.  HoLDEB  OF  Mechanic's  Lien. 


In  Hazelhurst  v.  Sea  Isle  Hotel  Co.  ( N.  J. ) 
25  Atl.  201,  the  holder  of  a  mechanic's  lien 
on  a  building  brought  a  suit  to  enjoin  an 
execution  sale  of  the  property.  It  appeared 
that  the  title  to  the  fee  in  the  soil  was  in  a 
third  person  but  was  subject  to  a  mortgage 
the  lien  of  which  was  superior  to  that  of  the 
mechanic's  lien.  Relief  was  granted  in  order 
that  the  conflicting  claims  and  liens  might 
be  settled  in  one  suit. 

In  Bowling  v.  Garrett,  49  Kan.  504,  31 
Pac.  135,  33  Am.  St.  Rep.  377,  it  appeared 
that  the  holder  of  a  mechanic's  lien  on  prop- 
erty, on  a  settlement  of  his  claims  with  the 
owner,  took  a  conveyance  of  the  property 
assuming  the  payment  of  several  mortgages 
thereon.  The  lien  was  marked  «a8  discharged 
on  the  record.  During  this  time  an  action 
was  pending  against  the  former  owner  of  the 
property  and  subsequently  a  judgment  was 
obtained  and  an  execution  was  issued  and 
levied  on  the  property.  It  was  held  that  the 
holder  of  the  mechanic's  lien  could  maintain 
a  suit  to  enjoin  a  sale  of  the  property.  The 
court  said :  "It  appears  that  on  June  5, 
1888,  the  June  term  of  the  district  court  of 
Wyandotte  county  commenced.  On  that  day, 
and  prior  thereto,  Fred  M.  Cox  was  the 
owner  of  the  real  estate  now  in  controversy, 
which  real  estate  was,  however,  subject  to  a 
mechanic's  lien  held  by  the  plaintiffs  amount- 
ing to  $2,380,  and  subject  to  three  mortgage 
liens  aggregating  $4,346..)2.  ...  On  June 
7,  1888,  the  plaintiffs  and  Cox  settled  their 
affafrs,  and  as  a  result  of  such  settlement 
Cox,  in  consideration  of  the  aforesaid  mechan- 
ic's lien  and  of  the  aforesaid  mortgages  which 
the  plaintiffs  agreed  to  pay,  conveyed  to  them 
the  property  in  controversy,  which,  as  before 
stated,  was  subject  to  said  mechanic's  lien 
and  to  the  aforesaid  mortgages.  The  deed 
of  conveyance  from  Cox  to  the  plaintiffs  w-as 
recorded  on  the  same  dav,  and  on  the  t^ame 
day  the  plaintiffs  dismissed  their  action 
against  Cox  to  foreclose  their  mechanic's  Hen 
and  discharged  the  lien.  Immediately  after- 
ward the  plaintiffs  took  the  possession  of  the 
property,  and  have  had  the  possession   ever 
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flince.  Afterward  the  plaintiffs  paid  on  said 
mortgages  the  amount  of  $2,127.50.  After- 
ward and  on  September  8,  1888,  the  defend- 
ant, the  Badger  Lumber  Company,  obtained  a 
judgment  in  the  district  court  in  its  afore- 
said action  against  Cox  for  the  sum  of  $2,344; 
and  this  judgment,  under  the  provisions  of 
§  419  of  the  Civil  Code,  would  relate  back  to 
June  5,  1888,  when  that  term  of  the  court 
commenced,  and  be  a  lien  upon  all  the  real 
estate  owned  by  Cox  at  that  time  and  in  the 
meantime  and  subject  to  execution.  On  April 
5,  1889,  an  execution  was  issued  upon  tlie 
judgment  in  favor  of  the  Badger  Lumber 
Company  and  against  Cox,  and  was  placed  in 
the  hands  of  the  defendant  Tliomas  B.  Bowl- 
ing, who  was  then  the  sheriff  of  Wyandotte 
county;  and  afterward,  under  the  authority 
of  such  execution,  he  levied  upon  the  property 
now'in  controversy,  and  advertised  the  same 
to  be  sold  on  May  20,  1889;  but  prior  to  May 
20,  1889,  and  on  May  11,  1889,  the  plaintiffs, 
Garrett  and  Griest,  commenced  this  present 
action  against  Bowling  and  the  Badger  Lum- 
ber Company  to  perpetually  enjoin  and  re- 
strain them  from  making  such  sale;  and  the 
only  question  now  to  be  determined  is,  wheth- 
er such  an  action  can  be  maintained  or  not." 

XIMI,  Procedure. 

1.  JUBISDICTJON  AND  VENtJE. 

z.  A»  between  Courts  of  Different  Diatriota. 


(1)  In  General. 

It  may  be  stated  as  a  general  rule,  to  which 
there  are  a  few  exceptions,  that  a  court  of  one 
district  does  not  have  jurisdiction  to  enjoin 
a  sale  under  an  execution  issued  by  the 
court  of  another  district.  Plunkett  v.  Black, 
117  Ind.  14,  19  N.  E.  537 ;  Anderson  v.  Hall, 
48  la.  346,  partly  overruling  Lockwood  v. 
Kitteringham,  42  la.  257;  Bennett  v.  Hanch- 
ett,  49  la.  71;  Hawkeye  Ins.  Co.  v.  Huston, 
115  la.  621,  89  N.  W.  29;  McConnell  v. 
Raive  {Ky.)  1  S.  W.  582;  Galbraith  v. 
Snyder,  2  La.  Ann.  492;  Donnell  v.  Parrott, 
13  La.  Ann.  251 ;  Pettus  v.  Elgin,  11  Mo.  411; 
Mellier  v.  Bartlett,  89  Mo.  134,  1  S.  W.  220; 
tScrutchfield  v.  Sauter,  119  Mo.  615,  24  S.  W. 
137;  Farris  v.  Smithpeter,  180  Mo.  App.  466, 
166  S.  \V.  655;  Beck  v,  Franshara,  21  Mont. 
117,  63  Pac.  96;  Nelson  v.  Guffey,  131  Pa. 
St.  273,  18  Atl.  1073,  25  W.  N.  C.  236; 
Barnes  v.  Barnes,  16  Pa.  Co.  Ct.  534;  Beckley 
V.  Palmer,  11  Grat.  (Va.)  625.  See  also 
Koerdlinger  v.  Huff,  31  Wash.  360,  72  Pac. 
73.  Compare  Simpson  v.  Hope,  23  La.  Ann, 
557;  Todd  v.  Richmond,  Man.  Unrep.  Cas. 
(La.)  '268, 

Thus  in  Beckley  v.  Palmer,  supra^  the  court 
said:    *'The  first  question  that  seems  to  re- 
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quire  consideration  in  this  case  is,  whether 
the  circuit  court  of  Raleigh  county  had  juris- 
diction of  the  cause.  It  was  a  bill  praying 
an  injunction  to  a  judgment  of  the  circuit 
court  of  Fayette  county,  upon  the  groimd  of 
payment  or  satisfaction  by  levy  on  sufficient 
property  of  the  principal  debtor,  whilst  a 
previous  execution  was  in  the  hands  of  the 
sheriff  of  Fayette  county.  It  did  not  call  in 
question  the  equity  of  the  judgment  orig- 
inally, but  insisted  that  it  was  now  inequi- 
table that  it -should  be  further  executed.  The 
solution  of  this  question  depends  on  the  true 
construction  of  §  4  of  chap.  179  of  the  Code, 
p.  677.  This  section  provides,  that  'juris- 
diction of  a  bill  of  injunction  shall  be  in  a 
circuit,  county  or  corporation  court  of  a 
county  or  corporation,  in  which  the  judgment 
is  rendered,  or  the  act  or  proceeding  is  to 
be  done  or  is  doing,  or  apprehended,  except 
that  a  county  or  corporation  court  shall  not 
award  an  injunction  to  a  judgment  or  pro- 
ceeding of  any  other  court.'  And  as  this  was 
a  bill  seeking  relief  against  a  judgment  of 
the  circuit  court  of  Fayette  county  at  the 
suit  of  a  defendant  in  the  judgment,  and 
praying  an  injunction  to  restrain  the  plain- 
tiff and  the  sheriff  from  any  further  pro' 
ceeding  upon  it  on  the  execution  sued  out 
thereon  (though  the  latter  was  directed  to 
and  sought  to  be  levied  in  Raleigh  county), 
it  would  seem  to  be  directly  within  the  terms 
of  the  provision,  and  that  the  jurisdiction  of 
the  bill  was  in  the  circuit  court  of  Fayette. 
But  it  is  supposed  there  may  be  a  distinction 
between  the  case  of  an  injunction  to  a  judg- 
ment for  matter  of  equity  existing  anterior 
to  the  judgment,  and  for  matter  arising 
subsequently,  such  as  payment  or  the  like, 
which  renders  any  further  proceeding  to 
enforce  the  judgment  by  execution  improper 
and  inequitable;  and  that  in  the  latter  case, 
if  the  execution  be  sent  to  a  different  county 
from  that  in  which  the  judgment  was  ren- 
dered, and  is  about  to  be  levied,  the  defend- 
ant may  prosecute  his  bill  for  an  injunction 
in  the  court  of  the  county  in  which  the  levy 
is  about  to  be  made;  the  injunction  in  such 
case  being  not  to  the  judgment,  but  to  re- 
strain an  act  or  proceeding  contrary  to 
equity,  about  to  be  done  in  that  county,  with- 
in the  meaning  of  the  law.  But  I  can  per- 
ceive no  good  reason  for  any  such  distinction. 
It  is  in  either  case  an  injunction  to  the  judg- 
ment; and  in  both,  the  relief  is  afforded  by 
perpetually  enjoining  the  judgment,  in  w^hole 
or  in  part,  according  to  the  nature  of  the 
case.  .  .  .  For  the  purpose  of  determin- 
ing the  court  which  shall  have  jurisdiction 
of  a  bill  of  injunction,  and  of  ascertaining 
what  shall  be  the  condition  of  the  injunction 
bond,  and  before  what  clerk  it  shall  be 
given,  the  act  in  effect  classifies  injunctions 
under    two    heads.      First,    injunctions    to 
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statutes  in  line  with  the  construction  we 
place  upon  our  statute  in  this  case."  In  Les- 
ter V.  Gatewood,  166  S.  W.  389,  it  was  held 
that  the  jurisdiction  of  a  suit  to  enjoin  an 
execution  on  the  ground  of  the  nullity  of  the 
judgment  depended  on  whether  the  nullity 
appeared  from  the  face  of  the  judgment.  The 
court  said:  "The  provisions  of  article  4053, 
R.  S.  1911,  requiring  that  writs  of  injunction, 
when  granted  to  stay  proceedings  or  execution 
on  a  judgment,  shall  be  returnable  to  and 
tried  in  the  court  in  which  such  judgment 
was  rendered,  and  subdivision  17,  art.  1830, 
of  the  Revised  Statutes,  providing  that  suits 
brought  to  enjoin  the  execution  of  a  judgment 
shall  be  brought  in  the  county  in  which  such 
judgment  was  rendered,  do  not  mean  a  void 
judgment;  but  in  a  collateral  proceeding,  we 
understand  the  rule  to  be  it  must  be  shown* 
that  tlie  nullity  of  the  judgment  sought  to 
be  enjoined  in  another  court  must  appear 
from  the  judgment,  or  from  the  face  of  the 
record  itself,  and  must  not  depend  upon  the 
establishment  of  facts  aliunde  the  record. 
Cotton  V.  Rea,  163  S.  W.  2;  Ketelsen  v.  Pratt 
Bros.  etc.  Co.  100  S.  W.  1172;  Moore  v.  Vogt, 
127  S.  W.  234;  Wheeler  v.  Powell  [54  Tex. 
Crim.  407]  114  S.  W.  689;  Adoe  v.  Wetter- 
mark,  22  Tex.  Civ.  App.  545,  55  S.  W.  513; 
Van  Ratcliff  v.  Call,  72  Tex.  491,  10  S.  W. 
579;  Seligson  v.  Collins,  64  Tex.  315.  Hence, 
if  the  allegations  with  reference  to  the  alleged 
change  in  the  judgment  are  not  such  as  to 
show  that  a  material  change  was  made  as  to 
invalidate  the  judgment,  the  court  in  which 
the  record  was  made  is  one  that  has  jurisdic- 
tion to  inquire  into  the  fact  by  a  direct  pro- 
ceeding brought  for  that  purpose."  In 
Wooten  v.  Odell,  191  S.  W.  721,  in  construing 
the  statute  relating  to  issuance  of  an  injunc- 
tion by  a  nonresident  judge,  the  court  said: 
"By  article  4643,  Vernon's  Sayles'  Texas  Civil 
Statutes,  it  is  provided  that  no  district  judge 
shall  have  the  power  to  grant  any  writ  of 
injunction  returnable  to  any  other  court  than 
his  own,  except  in  certain  instances  and  under 
certain  conditions.  But  it  is  expressly  pro- 
vided that  those  restrictions  shall  not  'apply 
to  the  granting  of  writs  of  injunction  by 
nonresident  judge  to  stay  execution  .  .  . 
where  proof  is  made  to  the  satisfaction  of 
such  nonresident  judge  that  it  is  impractica- 
ble for  the  applicant  to  reach  the  resident 
judge  and  procure  his  action  in  time  to  ef- 
fectuate the  purpose  of  the  application.'  Tt 
is  further  provided  by  that  article  that,  when- 
ever application  is  made  to  a  nonresident 
judge  for  a  writ  of  injunction,  the  party 
making  such  application,  or  his  attorney, 
shall  make  and  Ale  with  the  application,  as 
a  part  thereof,  or  annex  thereto,  a  certificate 
setting  out  fully  the  facts  showing  that  the 
resident  judge  is  inaccessible,  and  the  efforts 
made  by  the  applicants  to  reach  and  com- 


municate with  him,  and  the  result  of  such 
efforts,  and  that,  unless  it  appears  from  tlie 
affidavit  that  the  applicant  has  made  a  fair 
and  reasonable  effort  to  procure  the  action  of 
the  resident  judge  upon  the  application,  no 
nonresident  judge  shall  have  the  power  to 
hear  the  application.  We  are  of  the  opinion 
that  the  aflidavit  of  the  plaintiff's  counsel, 
which  was  attached  to  the  petition,  with  re- 
spect to  the  efforts  made  by  both  himself  an<l 
the  plaintiff,  was  prima  facie  sufficient  to 
authorize  the  judge  of  the  seventeenth  dis- 
trict to  hear  and  determine  it  and  to  order 
the  issuance  of  the  writ." 

(2)  Suit  by  or  against  One  Not  Party  to 

Judgment. 

It  has  heen  held  in  a  number  of  cases  that 
a. suit  to  enjoin  an  execution  sale  brought 
by  one  not  a  party  to  the  judgment  on  which 
the  execution  issued  need  not  be  brought  in 
the  court  rendering  the  judgment.  Pixley  v. 
Huggins,  15  Cal.  129;  Robinson  v.  Carlton, 
123  Ky.  419,  96  S.  W.  549,  29  Ky.  L.  Rep. 
876;  Jack  v.  Harrison,  34  I^.  Ann.  T.'lti: 
Winnie  v.  Grayson,  3  Tex.  429;  Van  Ratcliff 
v.  Call,  72  Tex'.  491,  10  S.  \\\  578;  Brown  v. 
Young,   1   White   &   W.   Civ.   Cas,   Ct.   Api>. 

(Tex.)  1241;  Huggins  v.  \ATiite,  7  Tex.  Civ. 
App.  503,  27  S.  W.  1066;  Seeligson  v.  Gifford. 
46  Tex.  Civ.  App.  566,  103  S.  W.  416;  Beck- 
ley  v.  Palmer,  11  Grat.  (Va.)  625.  Thus  in 
Van  Ratcliff  v.  Call,  supra,  the  court  said: 
'The  law  requiring  a  suit  to  *enjoin  the  exe- 
cution of  a  judgment  to  be  brought  in  tlie 
county  of  its  rendition'  evidently  applies  to 
suits  attacking  the  judgment,  questioning 
its  validity,  or  presenting  its  defenses  prop- 
erly connected  with  the  suit  in  which  it  was 
rendered  and  which  should  have  been  adjudi- 
cated therein.  It  has  no  application  to  par- 
ties who  do  not  sue  to  stay  or  enjoin  the 
execution  primarily  of  the  judgment  as  con- 
templated by  the  statute,  but  who  sue  to 
prevent  the  sale  of  property  alleged  to  belong 
to  them  under  a  judgment,  however  valid 
and  regular  it  niav  be,  to  which  thov  are  not 
parties  and  for  the  satisfaction  of  which  their 
property  could  in  no  event  he  subject.  Any 
other  construction  of  the  statute  would,  where 
an  execution  was  levied  upon  the  property 
of  persons  not  parties  to  the  judgment,  re- 
quire such  persons  to  adjudicate  their  rightn 
to  the  same  in  a  county  not  that  of  their 
domicil,  and  thus  destroy  a  valuable  privi- 
lege. We  think  that  there  was  no  error  in 
overruling  the  motion  to  dissolve  the  injunc- 
tion on  the  ground  that  the  writ  was  re- 
turnable to  the  district  court  of  Travis  coun- 
ty.   Winnie  v.  Grayson,  3  Tex.  429." 

*  In  Robinson  v.  Carlton,  123  Ky.  419,  96  S. 
W.  549,  20  Ky.  L,  Rep.  876,  the' court  said: 

It  is  contended  by  counsel  for  appellees  that 
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the  peUiion  is  bad  becaute  it  fails  to  allege 
in  terms  that  appellant  was  not  at  the  time 
of  the  rendition  of  the  judgment  in  the  magis- 
trate's court  indebted  to  Carlton,  the  plain- 
tiff therein,  on  the  demand  sued  on.  It  is 
true,  such  averment  is  wanting,  but  if  appel- 
lant had  been  indebted  to  Carlton  that  fact 
would  not  have  authorized  a  judgment 
against  him,  or  given  any  legal  effect  to  that 
rendered,  if,  as  alleged  in  the  petition^  he  had 
Dot  theretofore  been  served  with  summons  or 
warrant.  In  other  words,  if,  as  alleged  in 
the  petition,  appellant  was  not  served  with 
summons  in  t)ie  magistrate's  court  in  the  case 
mentioned,  and  the  judgment  therein  was  not 
rendered  against  him,  but  against  another 
resident  of  the  county  of  the  same  name,  the 
judgment  is  void  as  to  him,  and  his  land  is 
not  subject  to  the  execution  levied  on  it." 

In  the  case  of  In  re  Tobique  Gypsum  Co. 
6  Ont.  L.  Rep.  515,  2  Ont.  W.  Kep.  868,  it  was 
held  that  where  a  petition  was  filed  for  the 
winding  up  of  an  insolvent  compiiny,  the 
court  had  jurisdiction  at  the  suit  of  the  peti- 
tioning creditor  to  enjoin  an  execution  sale 
of  lands  belonging  to  the  company,  although 
the  sale  was  to  be  made  without  the  territorial 
jurisdiction  of  the  court,  especially  as  the  exe- 
cution creditor  resided  within  the  jurisdic- 
tion of  the  court. 

In  Seeligson  v.  Gifford,  46  Tex.  Civ.  App. 
566,  103  S.  W.  416,  it  appeared  that  one  not 
a  party  to  a  judgment  rendered  in  another 
county  brou^t  a  suit  in  the  county  of  bis 
residence  to  enjoin  a  sale  under  the  execution 
issued  on  the  judgment.  Before  the  hearing 
of  the  injunction  suit  he  dismissed  the  suit, 
whereupon  the  execution  plaintiff  filed  a  cross 
bill  in  the  county  where  the  judgment  was 
rendered  to  recover  damages  for  the  wrongful 
issuance  of  the  injunction.  The  plaintiff  in 
the  injunction  suit  filed  a  plea  of  personal 
privilege  to  the  jurisdiction  of  the  court  of 
the  cross  bill,  which  was  sustained,  it  being 
held  that  the  injunction  was  not  returnable 
for  trial  to  the  county  wherein  the  judgment 
was  rendered. 

In  Kruegel  v.  Rawlins  (Tex.)  121  S.  W. 
216,  writ  of  error  denied  103  Tex.  86,  124 
S.  W.  419,  it  was  held  that  a  suit  to  enjoin 
an  execution  sale  on  the  ground  that  the  exe- 
cution was  issued  in  favor  of  one  not  en- 
titled to  have  the  judgment  enforced  was  not 
required  to  be  brought  in  the  county  where 
the  judgment  was  rendered.  The  court  said : 
"The  contention  of  plaintiff  in  error  is  that 
the  judgment  for  injunction  rendered  by 
forty-fourth  district  court  is  null  and  void,  as 
said  court  was  without  power  to  render  judg- 
ment staying  the  issuance  of  execution  by 
virtue  of  the  judgment  rendered  by  the  four- 
teenth district  court.  If  the  judgment  of  the 
forty>foarth  district  court  was  such  as 
vged  by  appellant,  there  would  be  force  in 


his  contention;  but  is  it  such  a  judgment? 
It  does  not  enjoin  the  judgment  of  tlie  four- 
teenth district  court,  nor  the  issuance  of  an 
execution  on  the  application  of  one  author- 
ized to  demand  its  issuance.  It  does  not  seek 
to  prevent  the  enforcement  of  the  judgment, 
but  only  seeks  to  restrain  its  enforcement  by 
one  whom  it  was  decreed  was  not  the  owner 
and  had  no  interest  in  its  enforcement.  The 
statute  provides  that:  'Writs  of  injunction 
granted  to  stay  proceedings  in  a  suit,  or  exe- 
cution on  a  judgment,  shall  be  returnable  to 
and  tried  in  the  court  where  suit  is  pending, 
or  such  judgment  was  rendered.  Writs  of  in- 
junction for  other  causes,  if  the  party  against 
whom  it  is  granted  be  an  inhabitant*  of  the 
state,  shall  be  returnable  to  and  tried  in  the 
district  or  county  court  of  the  county  in 
which  such  party  has  his  domicil,'  etc.  Rev. 
St.  1895,  art.  2996.  In  treating  this  statute, 
it  was  said  in  Van  Ratcliff  v.  Call,  72  Tex. 
491,  10  S.  W.  678,  in  reference  to  suits  en- 
joining the  executions  of  judgment,  that  it 
'evidently  applies  to  suits  attacking  the  judg- 
ment, questioning  its  validity,  or  presenting 
defenses  properly  connected  with  the  suit  in 
which  it  was  rendered,  and  which  should  have 
been  adjudicated  therein.  It  has  no  applica- 
tion to  parties  who  do  not  sue  to  stay  or 
enjoin  the  execution  primarily  of  the  judg- 
ment as  contemplated  by  the  statute.*  As 
the  judgment  of  the  forty-fourth  district 
court  did  not  attack  the  validity  of  the  judg- 
ment of  the  fourteenth  district  court,  but' 
merely  to  enjoin  its  enforcement  in  favor  of 
one  not  entitled  to  have  it  enforced,  there  was 
no  lack  of  power  in  the  forty-fourth  district 
court  to  render  the  judgment.'* 

(3)   Suit  Where  Levy  Is  Made. 

In  a  few  jurlsdietions  the  rule  obtains  that 
a  suit  to  enjoin  an  execution  sale  is  properly 
brought  in  the  county  in  which  the  levy  is 
made.  Zimmerman  v.  Makepeace,  152  Ind. 
199,  52  N.  £.  992;  Morgan  v.  Liddell,  Man. 
Unrep.  Cas.  (La.)  278;  Lawes  v.  Chinn,  4 
Mart.  N.  8.  (La,)  388;  Speyrer  v.  Miller, 
108  La.  204,  82  So.  524,  61  L.R.A.  781 :  Hob- 
good  v.  Brown,  2  La.  Ann.  323;  West  Baton 
Rouge  V.  Michel,  4  La.  Ann.  84;  Copley  v. 
Edwards,  6  La.  Ann.  647;  Coleman  v.  Brown, 
16  La.  Ann.  110;  Arenstein  v.  Weber,  21 
La.  Ann.  199;  Noerdlinger  v.  Huff,  31  Wash. 
360,  72  Pac.  73.  Compare  Porter  v.  Meriam, 
5   Blackf.    (Ind.)    86. 

Thus  in  Zimmerman  v.  Makepeace,  supra, 
the  court  said:  "The  only  relief  invoked  was 
the  granting  of  an  injunction  to  restrain  an 
illegal  exercise  of  pofwer  under  an  unques- 
tioned execution.  In  affording  this  remedy 
a  court  of  equity  necessarily  has  power  to 
proceed  against  the  holders  of  writ  of  an- 
other court.    Injunctions  operate  in  personam. 
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The  Delaware  circuit  court  as  a  court  of 
equity  had  juriadiction  of  the  subject-mat- 
ter and  was  the  proper  court  to  restrain  per- 
sons in  Delaware  county  from  beclouding 
titles  in  Delaware  county." 

In  Speyrer  v.  Miller,  108  La.  204,  it  was 
said:  "The  rule  is  that  one  court  cannot  en- 
join the  process  of  another,  and  in  this  stjite 
that  rule  has  matured  into  statute  law.  C. 
P.  62!),  617 ;  State  v.  Livaudias,  39  La.  Ann. 
984;  Arthurs  v.  Sheriff,  43  La.  Ann.  414.  An 
exception  to  the  rule  is  recognized  where  the 
property  of  a  thirji  person  is  seized  and  the 
value  of  the  property  exceeds  the  limits  of 
the  jurisdiction  of  the  seizure  court  as  pre- 
scribed by  the  constitution.  In  such  a  case 
the  only  question  that  can  be  raised  is  that 
of  the  ownership  of  the  property  seized;  and 
the  value  of  the  property  tests  the  jurisdic- 
tion of  the  court,  and  the  claimant  must  go 
into  the  court  having  jurisdiction  according 
to  amount.  .  .  .  Even  as  to  the  defendant 
in  execution  an  exception  is  admitted  in 
cases  where  the  execution  comes  from  an- 
other parish.  Lawes  v.  Chinn,  4  Mart.  N!  S. 
388.  The  defendant  may  in  such  cases  apply 
for  relief  to  the  courts  of  his  own  parish. 
This  exception  had  its  origin  early  in  our 
jurisprudence,  at  a  time  when  the  means  of 
communication  were  so  imperfect  and  slow 
that  to  confine  the  defendant  to  the  court 
of  the  execution  for  relief  would  have  oper- 
ated a  denial  of  justice  in  many  cases,  as  he 
would  not  have  had  time  to  reach  that  court. 
Founded  in  necessity,  or  supposed  necessity, 
the  exception  has  persisted  to  these  days  of 
rapid  communication,  when  the  necessity  has 
long  ago  ceased.*' 

In  a  few  jurisdictions  the  rule  obtains  that 
where  exempt  property  is  levied  on  under  an 
execution  in  another  county  than  that  in 
which  the  judgment  is  rendered  a  suit  to 
enjoin  a  sale  of  the  property  need  not  be 
brought  in  the  latter  county.  Naill  v.  Kansas 
Farmer's  F.  Ins.  Co.  47  Kan.  223,  27  Pac. 
854:  Tueachman  v.  Capps,  89  Tex.  690,  36 
S.  W.  250.  See  also  Anderson  v.  Larremore, 
1  White  &  W.  Civ.  Cas.  Ct.  App.  §  947; 
Fannin  County  Bank  v.  Lewensteia  (Tex.)  54 
S.  \V.  316;  Parsons  v.  McKinney  (Tex.)  133 
8.  W.  1084.  Compare  Capps  ▼.  Leachman 
(Tex.)  36  S.  W.  397,  writ  of  error  granted 
May  11, 1890.  Thus  in  Parsons  v.  McKinney. 
supra,  the  court  said:  "Subdivision  17  of 
article  1194  and  article  2996,  Sayles'  Ann. 
Civ.  St.  1897,  apply  only  when  the  suit  is  to 
restrain  the  execution  of  a  judgment  because 
of  some  infirmity  in  the  judjyment  or  the 
writ,  or  of  some  equity  which  has  arisen 
since  the  rendition  of  the  judgment  which 
should  prevent  its  enforcement,  and  does  not 
apply  when  the  purpose  of  the  injunction  is 
only  to  prevent  the  sale  of  exempt  property, 
and  in  such  case  the  suit  can  be  brought  in 


any  court  of  the  county  in  which  any  of  the 
defendants  reside  or  in  which  the  property, 
if  real  estate,  is  situated,  having  jurisdiction 
of  the  subject-matter  of  the  suit.  Van  Kat- 
cliff  V.  Call,  72  Tex.  492,  10  S.  W.  578; 
Leacliman  v.  Capps,  89  Tex.  690,  36  S.  W 
250." 

b.  A9  betioeen  Cowrie  of  Same  District. 

(1)   In    General. 

In  several  jurisdictions  the  rule  obtains 
that  a  suit  to  enjoin  an  execution  sale  cannot 
be  maintained  in  a  court  of  the  same  district 
but  other  than  that  in  which  was  rendered 
the  judgment  on  which  the  execution  if^ued. 
Indiana,  etc.  R.  Co.  v.  Williams,  22  Ind.  198; 
Anderson  v.  Hall,  48  la.  346;  Mallory  v.  Dau- 
ber, 83  Ky.  239;  Arthurs  v.  \iller6,  43  La. 
Ann.  414,  9  So.  126.  See  also  Beck  v.  Frans- 
ham,  21  Mont.  117,  53  Pac.  96.  Compare 
Stroud  V.  Humble,  1  La.  Ann.  310. 

In  Arthurs  v.  Viller^,  supra,  a  suit  was 
brought  in  a  civil  court  to  enjoin  a  sale  under 
an  execution  issued  out  of  a  criminal  court 
of  the  same  district  on  a  forfeited  bail  bond. 
Holding  that  relief  could  not  be  granted 
the  court  said:  *'The  law,  for  the  purpose  of 
avoiding  conflicts  of  courts,  and  of  securing 
public  order  and  an  harmonious  administra- 
tion of  justice,  has  clearly  positively  providctl 
on  the  subject.  It  says,  in  emphatic  terms, 
that  the  execution  of  a  judgment  belongs  to 
the  courts  by  which  the  cause  has  been  tried. 
C.  P.  617.  And  that  it  is  for  the  courts  which 
has  rendered  the  judgment,  to  take  cogniz- 
ance of  the  manner  of  its  execution.  C.  P.  62t9. 
It  has  therefore  Ijeeome  a  principle,  deoply 
imbedded  in  jurisprudenoe,  that  the  execu- 
tion of  a  judgment  can  be  enjoined  by  no 
other  court  than  that  from  which  the  writ 
was  issued.  ...  No  doubt  there  exist 
exceptional  cases  in  which  an  injunction  may 
be  granted  by  a  court,  not  that  which  ren- 
dered the  judgment  about  to  be  executed; 
but  in  none  of  those  cases  has  the  defendant 
in  the  suit  ever  been  recognized  the  right  to 
claim  such  relief  from  a  forum,  which  was 
not  that  which  exercised  jurisdiction  over 
him,  and  condemned  him.  He  cannot  be  sen- 
tenced by  one  jurisdiction  and  be  alisolved  by 
another.  .  .  .  Practically,  for  the  purpose 
of  the  present  controversy,  it  is  immaterial 
whether  the  criminal  district  court  has  or 
not  jurisdiction  to  render  the  judgment  of 
forfeiture  and  to  enforce  its  execution.  If  it 
had  jurisdiction,  surely  the  execution  of  the 
writ  could  not  have  been  asserted  by  the 
civil  district  court  which  has  a  civil  juris- 
diction onlv,  which  is  vested  with  no  su- 
pervisory  control  over  the  criminal  district 
court  that  rendered  the  judgment,  and 
which,  therefore,  had  no  right  to  interpose  its 
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aothoriij,  39  An.  132.  If  the  criminal  dis^ 
triet  court  had  no  jurisdiction,  the  cofiiplain- 
«&t  should  have  applied  to  it  for  redress,  and, 
if  he  was  entitled  to  relief  and  the  same  was 
denied  him,  he  could  not  have  been  left 
without  a  remedj.  He  could  have  obtained 
such  either  by  appealing,  or  in  a  case  of 
urgency,  by  invoking  such  conservatory  meas^ 
uures  aa  this  court,  under  the  Gonatitution, 
art.  90,  could  allow.  ...  It  follows  from 
those  considerations  that  the  criminal  dia- 
trict  court  has  the  exclusive  power  of  arrest- 
ing its  own  process,  a^d  that  the  civil  dis- 
trict court  in  attempting  to  do  so,  has  ex- 
ceeded the  bounds  of  its  authority;  but  haa 
correctly  ruled  in  subsequently  dissolving  the 
injunction  which  it  had  issued." 

But  in  Davis  v.  Clark,  26  Ind.  424,  89  Am. 
Dec.  471,  it  was  held  that  the  rule  was  in- 
applicable to  a  suit  brought  by  one  not  a 
party  to  the  judgment  on  which  the  execution 
was  based,  the  court  saying:  "The  appsellant 
insists  that  as  the  execution  levied  on  the 
lands  in  controversy,  the  sale  of  which  was 
sought  to  be  enjoined,  was  issued  upon  a 
judgment  rendered  in  the  court  of  common 
pleas  of  the  same  county,  the  latter  court 
had  exclusive  jurisdiction  of  the  subject,  and 
refers  to  the  case  <^  Indiana,  etc.  R.  Co.  ▼. 
Williams,  22  Ind.  198,  as  sustaining  the  posi- 
tion. In  that  case  a  judgm^it  was  rendered 
in  the  circuit  court,  on  which  an  execution 
was  issued  and  levied  on  personal  property 
of  one  of  the  execution  defendants,  and  the 
sale  was  postponed  by  the  agreement  of  the 
parties.  Afterwards  a  writ  of  venditioni 
exponas  was  issued  on  the  judgment,  com- 
manding the  sheriff  to  sell  the  personal  prop- 
erty levied  on  under  the  original  execution, 
bat  the  sheriff,  without  selling  the  same, 
levied  the  vendi.  on  real  estate  of  the  other 
defendant,  and  was  about  to  sell  the  same, 
without  having  first  sold  the  personal  prop- 
erty previously  levied  upon.  The  latter  de- 
fendant filed  a  oomplaint  in  the  court  of 
common  pleas  to  enjoin  the  sale  of  the  land 
until  the  personal  property  was  first  dis- 
posed of.  It  was  held  that  the  court  of  com- 
mon pleas  had  no  jurisdiction  in  the  case. 
.  .  .  But  thai  case  is  not  analogous  to  this, 
and  is  not  in  point.  Here  the  complaint  was 
filed  in  the  circuit  court,  a  court  of  general 
jurisdiction,  and  having  in  the  main  exclusive 
jurisdiction  in  cases  involving  the  title  to 
real  estate.  Besides,  in  this  case,  it  is  not 
sought  to  enjoin  the  prosecution  of  an  action 
in  the  eourt  of  common  pleas,  nor  the  exe- 
cotion  of  a  judgment  in  that  court,  nor  to 
determine  the  validity  or  enjoin  the  execution 
of  final  process  issued  thereon,  but  simply 
to  enjoin  the  sheriff  from  selling  the  lands 
of  the  plaintiff  under  an  execution  against 
inother  party,  to  which  it  is  claimed  they  are 
sot  subject,  and  to  prevent  a  cloud  being 
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thereby  cast  upon  the  plaintiff's  title,  and  we 
think  the  circuit  court  had  jurisdiction." 

In  Anderson  v.  MuUenix,  5  Lea  (Tenn.) 
287,  it  was  held  that  a  court  of  chancery 
will  entertain  an  original  bill  to  enjoin  its 
own  execution. 

In  Texas  a  suit  to  enjoin  an  execution  sale 
is  returnable  to  the  court  which  rendered  the 
judgment  on  which  the  execution  was  issued. 
Smith  V.  Morgan,  28  Tex.  Civ.  App.  246,  67 
S.  W.  919 ;  Wingfield  v.  Hackney,  30  Tex.  Civ. 
App.  39,  69  S,  W.  446;  Ward  V.  Powell.  140 
S.  W.  1188;  Baker  ▼.  Crosbyton  Southplains 
R.  Co.  146  S.  VV.  569.  But  the  court  to  which 
the  injunction  suit  is  returnable  must  have 
jurisdiction  of  the  issues  raised  and  conse- 
quently a  suit  to  enjoin  an  execution  sale  of 
a  homestead  cannot  be  tried  in  a  county 
court  although  the  judgment  on  which  the 
execution  issued  was  rendered  in  that  court. 
S.  K.  McCall  Co.  v.  Page,  155  S.  W.  655.  In 
Smith  V.  Morgan,  supra,  it  was  said:  "It  is 
provided  by  statute  that  writs  of  injunction 
granted  to  stay  proceedings  in  a  suit  or  exe- 
cution on  a  judgment  shall  be  returnable  to 
and  tried  in  the  court  where  such  writ  is 
pending,  or  such  judgment  was  rendered. 
Rev.  Stats,  art.  2996.  In  substance,  this  is 
a  suit  to  stay  execution  upon  a  judgment, 
and  falls  within  the  purview  of  the  statute 
cited,  and  should  have  been  brought  in  the 
county  court  where  the  judgment  was  ren- 
dered. .  .  .  While  the  plaintifTs  petition 
is  quite  voluminous,  when  analyzed  it  will  be 
ascertained  that  its  only  purpose  was  to  off- 
set the  judgments  owned  by  plaintiff  against 
the  judgment  held  by  Morgan  against  the 
niaintiff.  It  may  be  true  that,  in  order  to 
adjust  the  rights  of  the  parties,  equitable 
powers  will  have  to  be  exercised,  but,  within 
the  limit  of  its  jurisdiction,  the  county  court 
can  exercise  such  powers,  ae  well  as  the  dis- 
trict court.  Plaintiff's  contention  is  that 
as  Morgan  is  insolvent,  and  as  he  holds  judg- 
ments against  Morgan  in  excess  of  Morgan's 
judgment  against  him,  Morgan  and  his  as- 
signees should  be  compelled  to  allow  his 
judgments  as  an  offset  and  restrained  from 
collecting  the  Morgan  judgment.  The  amount 
in  controversy  is  not  Morgan's  indebtedness 
to  the  plaintiff;  according  to  the  petition, 
that  matter  has  already  been  determined  and 
reduced  to  judgments.  The  controversy  be- 
tween the  parties  is  the  right  of  the  defend- 
ants to  collect  the  Morgan  judgment,  the 
plaintiff  denying  that  right,  and  asking  in 
substance,  for  a  stay  of  execution  upon  that 
judgment,  upon  the  ground  that,  in  equity, 
it  should  be  considered  as  paid.  We  find  no 
error  in  the  record,  and  the  judgment  will  he 
affirmed."  In  Dawson  v.  Dawson  (Tex.)  1.36 
S.  W.  1149.  it  was  held  that  where  an  injunc- 
tion against  an  execution  sale  was  refused  by 
one  district  judge,  another  district  judge  hav- 
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ing  concurrent  jurisdiction  could  not  grant  an 
injunction  where  the  plaintiff  admitted  that 
he  had  asked  for  practically  the  same  relief  in 
the  former  application  for  an  injunction.  The 
court  said:  "It  is  provided  in  the  amend- 
ment to  article  2989,  Rev.  Stats.,  made  in 
1909  (Gen.  Laws,  pp.  354-356),  that  no  dis- 
trict judge  shall  grant  a  writ  of  injunction, 
returnable  to  any  other  court  than  his  own, 
unless  it  shall  be  alleged  that  the  judge,  in 
whose  district  the  suit  is  pending,  is  absent 
from  his  district,  or  is  sick  and  unable  to 
hear  or  act  upon  the  application,  or  is  inac- 
cessible, or  unless  such  resident  judge  shall 
have  refused  to  act  on  the  application,  or  is 
disqualified,  and  these  matters  in  regard  to 
the  sickness,  absence,  disqualification,  or  re- 
fusal to  act  must  be  fully  set  out  in  the  ap- 
plication or  an  affidavit  accompanying  it,  and 
that  no  district  judge  shall  have  the  power  to 
grant  the  writ  when  the  application  therefore 
shall  have  once  been  acted  upon  by  a  district 
judge  of  the  state.  There  is  no  allegation  in 
the  petition  of  any  of  the  matters  herein  be* 
fore  set  out,  and  in  a  statement  appended 
to  the  bill  of  exceptions  by  the  district  judge, 
from  whose  order  this  appeal  is  perfected,  it 
is  recited  that  counsel  for  plaintiff  had  ad- 
mitted at  the  time  that  he  presented  his  ap- 
plication 'that  he  had  asked  practically  the 
same  relief  of  the  judge  of  the  fifty-fifth  dis- 
trict, but  it  had  been  denied.'  The  law  seems 
in  the  provisions  herein  referred  to  to  relate 
to  judges  of  different  districts,  and  the  two 
courts  herein  referred  to  sit  in  Harris  county 
having  concurrent  jurisdiction,  but  we  think 
the  law  would  apply  with  as  much  force  in 
requiring  a  proper  respect  between  district 
courts  sitting  in  the  same  county  as  between 
those  of  different  counties,  and  the  same  co- 
gent reasons  for  noninterference  could  be 
given  in  the  one  instance  as  in  the  other.  One 
of  the  very  evils  sought  to  be  prevented  by 
the  law  of  1909  was  the  interference  of  one 
district  court  with  matters  pending  in  an- 
other, and  it  applies  with  peculiar  force  in 
this  case.  If  appellant,  as  stated,  applied  to 
the  judge  of  the  court  in  which  the  original 
proceedings  were  instituted  for  relief  from 
the  execution,  and  such  relief  was  denied,  he 
should  have  appealed  from  the  order  of 
denial."  In  Harrison  Mach.  Works  v.  Temp- 
leton,  82  Tex.  443,  18  8.  W.  601,  a  suit  was 
brought  in  a  district  court  to  enjoin  a  sale 
under  an  execution  issued  on  a  judgment  rend- 
ered in  a  county  court.  It  appearing  that  the 
county  judge  was  disqualified,  it  was  held 
that  the  district  court  had  jurisdiction  of  the 
suit. 

2.  Execution  on  Judgment  of  Justice  of  the 

Peace. 

An  exception  to  the  rule  denying  the  juris- 
diction of  one  court  to  enjoin  a  sale  under 


an  execution  issued  out  of  another  court  h 
been  i^cognized  in  the  case  of  an  execution 
issued  on   a  judgment   of   a  justice  of    the 
peacei    Stein  v.  Frieberg,  64  Tex.  271;  Fouat 
V.  Warren  (Tex.)  72  S.  W.  404.    In  Speyrer 
▼.    Miller,    108    La.    204,    32    So.    524,     61 
L.R.A.    781,    it    was    held    that    a    district 
court  had  jurisdiction  to  enjoin  a  sale  of  a 
homestead  under  an  execution   issued   on   a 
justice's  judgment.     The  court  said:     **The 
rule  against  one  court  enjoining  the  process 
of  another  is  not,  then,  without  exceptions; 
and  the  present  inqwry  is  whether  another 
exception  should  not  be  recognized  in  the  caae 
of  a  homesteader  seeking  to  rescue  from  the 
chitches  of  a  seizure  his  homestead  of  a  value 
either  going  above  or  falling  below  the  limits 
of    the    jurisdiction    of    the    seizure    court. 
...  It  would  seem,  then,  that  the  amount 
really  involved  in  the  seizure  of  the  home- 
stead is  not  that  of  the  judgment  to  satisfy 
which  the  seizure  is  made,  but  that  the  value 
of  the  property,  seized ;  and  that  the  value  of 
this  property  ought  to  be  the  test  of  the  juris- 
diction of  the  court,  precisely  as  in  a  case 
where  the  property  of  a  third  person  is  seized. 
This  court  held  differently  in  the  case  of  Mc- 
Ginty  v.  Richmond,  27  La.  Ann.  606,  but  the 
reasons  on  which  that  decision  is  founded  do 
not  commend  themselves  to  us.    These  reasons 
are  comprised  within  four  lines  as  follows: 
'The  value  of  the  property  sought  to  be  sold 
is  not  to  be  considered.    If  the  parish  court 
had  the  jurisdiction  necessary  to  authorize  it 
to  render  a  judgment,  it  had  jurisdiction  to 
prevent  that  judgment  from  being  satisfied 
by  the  sale  of  the  property  not  subject  to  the 
seizure.'    The  first  reason,  namelv:  'that  the 
value  of  the  property  seized  is  not  to  be  con- 
sidered,' is  not  a  reason,  but  a  decision  of  the 
case.    Whether  such  value  is  to  be  considered, 
is  the  very  queetion  up  for  decision;  and  we 
have  endeavored  above  to  demonstrate  the  af- 
firmative of  that  question.    The  second  rea- 
son, namely:  'that  if  the  parish  court  had  the 
jurisdiction  necessary  to  authorize  it  to  rend- 
er a  judgment,  it  had  jurisdiction  to  prevent 
that  judgment  from  being  satisfied  by  the  sale 
of  property  not  subject  to  seizure,'  has  as  an 
argument  the  defect  of  proving  too  much.     It 
proves  that  in  the  case  of  the  seizure  of  a 
third  person's  property  the  seizure  court  has 
jurisdiction  to  enjoin  the  sale  regardless  of 
the  value  of  the  property.    This  reason  wonld 
overthrow  a  settled  jurisprudence.     Because 
of  this  decision  we  have  gone  into  the  matter 
perhaps  more  elaborately  than  was  necessary. 
The  matter  is  after  all  a  very  simple  one. 
This  justice  of  the  peace  clearly  had  no  juris^ 
diction  to  adjudge  that  this  $2,000  of  prop- 
erty   was    not    homestead,    and    upon    the 
strength   of   such  adjudication   to  send   the 
property  to  sale.     The  learned  judge  a  quo 
was  right  in  overruling  the  exceptioB.    Tht 
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movables  claimed  as  homestead  were  properly 
included  in  the  injunction  in  the  district 
court.  They  and  the  land  constituted  to- 
gether the  homestead.  Besides  they  were  in* 
eluded  in  the  one  seizure  and  were  therefore 
properly  included  in  the  one  injunction.  Jus- 
tices of  the  peace  have  no  jurisdiction  of  suits 
involving  title  to  real  estate;  and  it  is  said 
by  plaintiff  that  this  homestead  right  is  a 
real  right,  and  that  the  title  to  it  being  in« 
volved,  the  case  involves  title  to  real  estate; 
and  that  for  this  reason  the  justice  of  the 
peace  was  without  jurisdiction.  We  prefer 
not  to  pass  on  this  point,  as  our  doing  so  is 
not  necessary  to  the  decision  of  the  case. 
What  we  have  here  said,  however,  with  re- 
gard to  jurisdiction  has  no  application  to  the 
movables  alleged  to  belong  to  the  children. 
As  to  these  the  justice  of  the  peace  had  juris- 
diction; and  as  to  them  the  plaintiff  should 
have  addressed  himself  to  him." 

In  Ross  y.  Ross,  166  Ky.  540,  179  S.  W. 
454,  an  action  was  brought  in  a  circuit  court 
to  enjoin  an  execution  sale  on  the  ground 
that  the  execution  issued  on  a  default  judg- 
ment of  a  justice  of  the  peace  was  prema- 
turely rendered.  Discussing  the  right  to  re- 
lief the  court  said:  ''If  the  judgment  was 
void,  the  circuit  court  had  jurisdiction  in*  this 
action  to  enjoin  the  collection  of  this  execu- 
tion. If,  however,  the  judgment  was  merely 
erroneous  and  not  void,  the  circuit  court  did 
not  have  jurisdiction  to  enjoin  its  collection." 

In  Chesapeake,  etc.  R.  Co.  v.  Reasor,  84 
Ky.  369,  1  S.  W.  599,  8  Ky.  L.  Rep.  374,  hold- 
ing that  a  circuit  court  had  no  jurisdiction  to 
enjoin  a  sale  under  an  execution  issued  on 
a  judgment  of  a  justice  of  the  peace,  the  court 
said:    ^*The  Chesapeake,  Ohio  and  Southwest- 
em  Railroad  Company  instituted  this  action 
in  the  Meade   circuit   court   to   enjoin   the 
defendants,   Wooldridge,  who  had  recovered 
against  it,  in  the  court  of  a  justice  of  the 
peace  of  that  county,   judgment  for   $9.50, 
and  Reasor,  a  constable,  who  had  levied  an 
execution,  issued  thereon,  upon  certain  per- 
sonal property  of  the  plaintiff,  from  any  fur- 
ther proceeding,  or  from  seizing,  removing, 
selling,  or  in  any  manner  interfering  with  the 
possession  or  use  of  the  property.     And  the 
circuit  court,  having  sustained  a  demurrer  to 
its  jurisdiction,  dismissed  the  action  and  dis- 
solved the  temporary  injunction,  the  plaintiff 
appealed  to  the  superior   court  and   thence 
to  this  court.     It  seems  to  us  there  is  no 
room  for  doubt  as  to  the  intended  application 
or  meaning  of  section  285  of  the  Civil  Code, 
which  is  as  follows:     'An  injunction  to  stay 
proceedings  on  a  judgment  shall  not  be  grant- 
ed in  an  action  brought  by  the  party  seeking 
the  injunction  in  any  other  court  than  that 
in  which  the  judgment  was  rendered.'    .    .    . 
But  it  is  argued  that  the  relief  sought  in  this 
action   does   not   involve   an   attack   on   the 


judgm^it  of  the   justice  of  the  peace,  nor 
denial  of  the  right  of  the  plaintiff  therein  to 
have  it  enforced,  the  object  being  simply  to 
set  aside  the  particular  levy  on  property  not 
subject  to  execution,  and  to  prevent  a  sale  in 
virtue  of  it.     Nevertheless,  the  effect  of  the 
injunction  would  be  to  indirectly  invalidate 
the  judgment,  and,  to  some  extent,  impair  its 
efficacy.    But  as  the  mode  by  which  a  judg- 
ment may  be  vacated,  reversed  or  modified  is 
elsewhere  in  the  code  provided,  the  inhibi- 
tion contained  in  section  285  was  manifestly 
intended,  as  it  does  in  terms,  apply  not  to 
the  judgment  Itself,  but  to  proceedings  there- 
on.    The  injunction  authorized  by  the  code 
iSj  as  defined  in  section  271,  ^a  command  to 
refrain  from  a  particular  act;'  and  it  seems 
to  us  clear,  that  whatever  ministerial  act  is 
provided  or  authorized  by  law  to  be  done  to 
coerce  payment  or  satisfaction  of  a  judgpnent, 
is,  in  the  meaning  of  section  285,  a  proceeding 
on  the  judgment.    For  if  the  issuance  of  the 
execution,  and  the  levy  and  sale  of  property 
to  satisfy  it,  are  not,  we  are  at  a  loss  to  say 
what  are  the  proceedings  on  the  judgment  re-  • 
ferred  to.     And  if  another  than  the  court 
which  has  rendered  a  judgment  may  command 
an  officer  to  refrain  from  the  act  of  levying 
an  execution  issued  on  it,  or  from  the  act  of 
making  sale  of  the  property,  it  may  as  well 
enjoin  the  issuance  of  the  execution,  or  any 
other  proceeding  necessary  to  the  enforcement 
of  the  judgment.    In  our  opinion,  the  demur- 
rer to  the  jurisdiction  of  the  court  was  prop- 
erly sustained,  and  the  judgment  is  affirmed, 
with  damages." 

In  Ostmann  v.  Frey,  148  Mo.  App.  284,  128 
S.  W.  257,  an  action  was  brought  against  a 
justice  of  the  peace  to  enjoin  the  issuance  of 
an  execution  on  a  judgment  rendered  by  him. 
Holding  that  the  action  would  not  lie  the 
court  said:     **The  propriety  of  this  proceed- 
ing against  the  justice  of  the  peace  may  be 
disposed  of  in  a  few  words  under  the  author- 
ity of  our  supreme  court,  for,  whatever  the 
rule  as  to  such  matters  may  be  elsewhere,  it 
has  been  pointedly  decided  by  the  superior 
court  of  this  state  that  a  justice  of  the  peace 
acts  judicially  in  issuing  an  execution.    That 
case  declares  that  under  our  statutes  the  act 
of  the  justice  in  issuing  an  execution  is  not 
ministerial,  but,  on  the  contrary,  is  judicial 
in  character.    Wertheimer  v.  Howard,  30  Mo. 
420,  77  Am.  Dec.  623.    This  decision  is  con- 
clusive on  the  courts  of  appeals  as  to  the 
matter  involved  in  the  judgment  there  given. 
As  a  result  of  that  doctrine,  no  injunction 
will  lie  against  the  justice  to  the  end  of  re- 
straining him  from  issuing  the  writ  of  execu- 
tion.    It  is  the  universal  rule  that,  when  an 
injunction  is  granted  to  stay  proceedings  in 
a   court  of  law,   it  does   not   operate  as   a 
restraint  to  such  court  In  the  exercisp  of  its 
jurisdiction.    In  such  cases,  the  writ  operates 
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upon  the  parties  to  the  action  or  ministerial 
oilicers  and  not  upon  the  court  itself.  The 
authorities  all  go  to  the  effect  that  an  in- 
junction will  not  be  awarded  to  restrain  a 
judge  in  the  exercise  of  judicial  functions. 
16  Am.  &  £ng.  Knc.  of  I^w  (2d  ed. )  3G5^ 
High  on  Injunctions  (4th  ed.)  §§  45,  46. 
The  only  mailer  relied  upon  for  relief  as 
against  the  defendant  Frey  is  that  lie,  as 
justice  of  the  peace,  issued  the  execution 
which  the  constable  thereafter  levied.  The 
act  of  issuing  the  execution  being  judicial  in 
character  under  the  authority  of  the  case 
above  cited,  the  right  of  injunction  is  not 
available  to  restrain  it,  and  on  any  theory 
the  proceeding  should  fail  in  so  far  as  the 
defendant  justice  of  the  peace  is  concerned." 

c.  As  between  Federal  and  State  Courts. 

A  state  court  has  no  jurisdiction  to  enjoin 
a  sale  under  an  execution  issued  on  a  judg- 
ment obtained  in  a  federal  court.     Logan  v. 
.  Lucas,  o9  III.  237 ;  Brooks  v.  Montgomery,  23 
La.  Ann.  450.     Thus  in  the  case  first  cited 
the  court  said:     "It  is  a  well-recognized  doc- 
trine,   that   the    state   courts   cannot   cnjuin 
proceedings  in  the  courts  of  the  United  States, 
nor  the  latter  in  the  former  courts.    2  Story's 
Kq.  Ju.  sec.  900;  Muuson  v.  Ilarroun,  34  III. 
422.     Altliough  tlie  bill  in  this  case  docs  not 
seek  to  enjoin,  directly,  R.  W.  Booth  &  Co., 
the  plaintiffs  in  the  judgment  in  the  United 
States  circuit  court,  upon  which  the  execu- 
tion   issued,    or    the    United    States    officer 
charged  with  the  execution,  but  only  the  ap- 
pellees,  Harvey   B.   &  Luna   Lucas,  yet  the 
bill   alleges,   that   the   appellees   caused    the 
execution  to  be  issued,  and  that  they  control 
it,  and  asks  that  they  may  be  restrained  from 
any  further  action  in  respect  to  the  execu- 
tion, or  in  the  collection  of  the  judgment,  and 
that  they  be  required  to  command  the  officer 
having  the  execution,  to  take  no  further  pro- 
ceedings under  it.    This  must  be  regarded  as 
an  attempted  interference  with  the  execution 
of  proctnis  from  a  United  States  court.     Ap- 
parently, aside   from  the  allegations  of  the 
bill,  R.  W.  Booth  &.  Ck).,  the  plaintiffs  in  the 
judgment  in  the  circuit  court  of  the  United 
States,  were  proceeding  in  the  collection  of 
their  judgment  for  their  own  benefit,  by  a 
writ  of  execution — they  might  properly  resort 
to  the  aid  of  the  appellees,  or  either  of  them, 
in  the  matter — and  to  restrain  the  exercise 
of  such  agency,  interferes  to  that  extent  with 
the  execution  of  the  process.    On  the  showing 
of  the  bill,  the  judgment  had  been  paid  by 
Lucas,    the   codefendant    of    Logan,    and    on 
motion    of    Logan,    before    the    court    which 
rendered  the  judgment,  that  court  might  have 
set  aside  the  execution,  and  caused  safisfac- 
tion  to  have  been  entered  of  record  of  (he 
judgment.    Russell  v.  Hugunin,  1  Scam.  562. 


This,  or  any  other  proper  relief,  in  full,  that 
court  was  entirely  competent  to  administer; 
and  the  application  of  the  appellant  should 
have  been  there,  rather  than  to  a  state  court» 
for  redress." 

In  Brooks  v.  Montgomery,  23  La.  Ann.  460, 
it  was  said:  'The  question  is,  can  a  party 
enjoin  in  a  state  court  tlie  process  of  a  United 
States  court,  on  the  allegation  that  the  thin^ 
seized  belongs  to  him  and  not  to  the  person 
against  whom  the  writ  is  directed  ?  We  think 
that  he  cannot.  The  court  issuing  the  process 
ought  to  have  the  right  to  determine  its  juris- 
diction as  to  the  thing  seized  thereunder,  in 
order  to  avoid  conflict  between  the  federal 
and  state  courts.  The  two  systems  of  judica- 
ture could  not  be  administered  in  harmony  in 
the  same  state  if  the  jurisdiction  of  the  court 
of  one  system,  as  to  the  person  or  thing  seized 
by  'its  process,  is  to  be  measured  by  the  court 
of  the  other." 

The  Federal  Judicial  Code  provides  (§  26.">, 

6  Fed.  St.  Ann.  ( 2d  ed. )  959 )  as  follows :  **The 
writ  of  injunction  shall  not  be  granted  by  any 
court  of  the  United  States  to  stay  proceedings 
in  any  court  of  a  state,  except  in  cases  where 
such  injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy."  This 
statute  prevents  the  grant  by  a  federal  court 
of  an  injunction  against  a  sale  under  an 
execution  issuing  out  of  a  state  court.  Rug- 
gles  V.  Simonton,  3  Biss.  325,  20  Fed.  Cas.  Xo. 
12,120;  American  Aseoc.  v.  Hurst,  59  Fed.  1, 

7  C.  C.  A.  598;  Perry  v.  Sharpe,  8  Fed.  15, 
citing  Watson  v.  Bondurant,  30  La.  Ann.  1; 
Roshell  V.  Maxwell,  Henipst.  2.3.  20  Fed.  Cas. 
No.  12,066a;  Daly  v.  Sheriff,  1  Woods  175, 
6  Fed.  Cas.  Xo.  3,553,  0f^rntfi4ig  Mocli  v. 
Kennedy,  11  La.  Ann.  525,  06  Am.  Dec. 
203.  Compare  Cropper  v.  Coburn.  2  Curt. 
405,  6  Fed.  Cas.  No.  3,416.  In  Rujrgles  v. 
Simoilton,  supra,  construing  the  statute  and 
also  upholding  the  rule  from  reason  of  comity, 
the  court  said:  "If  this  court  can  interfere 
by  injunction  to  restrain  the  execution  of 
the  process  of  the  state  courts,  the  state 
courts  can  retaliate  and  enjoin  parties  from 
proceedings  in  this  court,  and  in  that  way 
defeat  absolutely  the  right  of  suitors  to 
proceed  in  any  court.  Such  a  state  of 
things  would  he  intolerable,  and  to  avoid 
such  conflict  the  federal  and  state  courts 
should  refrain  altogether  from  interfering 
with  the  possession  of  property  in  the  custody 
of  the  other,  and  from  all  attempts  to  control 
or  investigate  the  right  to  hold  puch  posses* 
sion,  as  their  judgments  could  not  be  en- 
forced, if  differing  from  those  of  the  court 
having  the  custody,  without  bringing  on  the 
conflict  so  much  to  be  deprecated.  The  Act  of 
Congress  of  March  2,  1703,  1  Statutes  at 
Large  335,  section  5,  forbids  the  granting  of 
an  injunction  to  stay  proceedings  in  a  state 
court.     This,  as  construed  in  T)iggs  v.  Wol- 


YOUNT  V. 

95  Kan 

cott,  4  Cranch  179  [2  U.  S.  (L.  ed.)  587]; 
Watson  V.  Jones,  13  Wall.  679  [20  U.  S. 
(L.  ed.)  666],  and  Peek  v.  Jei  ness  [7  How. 
625,  12  U.  8.  (L.  ed.)  841],  supra,  is  con- 
clusive against  the  authority  of  this  court  to 
grant  an  injunction  to  stay  the  sale  of  the 
property  by  the  sheriff  upon  the  execution  by 
virtue  of  which  he  seized  and  holds  it.  A 
sale  by  a  sheriff  upon  execution  of  property 
seized  by  him  is  a  'proceeding'  in  the  stato 
court  \rithin  the  meaning  and  prohibition  of 
the  act  above  mentioned." 

In  American  Assoc,  v.  Hurst,  69  Fed.  1,  7 
C.  C.  A.  598,  holding  that  a  federal  court 
eould  not  enjoin  a  sale  under  an  execution  is- 
sued on  a  bond  given  for  the  purchase  price 
of  land  sold  at  a  judicial  sale  authorized  by 
the  laws  of  a  state,  the  court  said:  "The 
questions  necessary  for  us  to  consider  are — 
First,  whether  the  sale  of.  land  by  a  sheriff 
under  an  execution  issued  out  of  a  Kentucky 
court  of  equity  on  a  sale  bond  filed  therein 
against  the  sureties  thereon  is  'a  proceeding* 
in  that  court,  within  the  meaning  of  section 
720,  Rev.  St.;  and,  second,  whether  such  a 
sale  is  'a  proceeding,'  within  the  section,  even 
if  the  land  to  be  sold  has  been  improperly 
levied  upon  as  the  land  of  a  surety  in  the 
sale  bond,  and  in  fact  belongs  to  another  pcr- 
w»n,  a  stranger  to  the  proceeding.  1.  The 
provision  authorizing  executions  on  sale 
bonds  is  to  be  found  in  chapter  38,  art.  11,  of 
Bullitt  k  Feland's  Statutes  of  Kentucky 
(page  569).  The  first  section  of  the  chapter 
is  as  follows:  'Kverv  bond  taken  on  the  sale 
of  property  under  an  order  or  judgment  in 
chancery  or  on  the  sale  of  property  under 
execution  and  every  replevin  and  forthcoming 
bond  shall  be  signed  by  the  principal  and 
sureties  and  attested  by  the  person  taking  the 
same,  or  by  some  one  in  his  presence.  Subaec. 
1-  A  bond  taken  shall  be  returned  to  the 
proper  office  with  a  report  of  the  acts  of  the 
person  taking  it;  and  if  taken  under  an  execu- 
tion, the  latter  must  be  returned  with  the 
bond.  2.  All  such  bonds  shall  have  the  force 
and  effect  of  a  judgment,  and  on  which  if  not 
paid  at  maturity  an  execution  may  issue  and 
''hall  be  indorsed  that  no  surety  of  any  kind 
is  to  be  taken.*  Under  the  foregoing  statute, 
the  sale  bond  is  a  judgment  against  the  prin- 
ripal  and  sureties  thereon.  ...  It  could 
hardly  l)e  contended  that  the  execution  issued 
on  a  sale  bond,  which  was  given  the  effect  of 
a  judgment  by  special  order  of  the  court,  was 
not  a  proceeding  in  that  court.  Now  that, 
by  express  statute,  every  order  of  sale  im- 
pliedly requires  the  giving  of  a  sale  bond, 
which  shall  have  the  effect  of  a  judgment,  it 
i**  equally  clear  that  the  approval  of  the  sale 
bond  makes  the  execution,  ipsuod  thereon  in 
accordance  with  the  statute,  a  ^^roceeding  of 
the  court  in  which  the  bond  is  filed.  .  .  .  But 
it  is  said,  that,  even  if  an  execution  on  a  salo 
bond  levied  on  the  property  of  the  obligees 
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is  a  'proceeding*  of  the  court  in  which  the 
bond  is  filed,  an  attempt  to  levy  sui'li  execu- 
tion on  the  property  of  another,  as  the  prop- 
erty of  an  obligator  in  the  bond,  is  void,  and 
as  it  is  not  authorized  by  the  execution,  and 
is  without  the  authority  of  the  court,  neither 
the  levy  nor  the  sale  under  it  are  'proceed- 
ings* of  the  court,  within  section  720.  ...  In 
Freeman  ▼.  Howe,  24  How.  450  [16  U.  S. 
(L.  ed.)  749],  that  court  held  that  when  prop- 
erty was  taken  and  held  under  process,  mesne 
or  final,  by  a  court  of  the  United  States,  it 
was  in  the  custody  of  the  law,  and  within  the 
exclusive  jurisdiction  of  the  court  from  which 
the  process  issued,  and  that  the  possession  of 
the  officer  of  such  court  could  not  be  disturbed 
by  process  from  any  state  court.  In  this 
opinion  the  supreme  court  dissented  from  ttie 
language  of  Chancellor  Kent,  quoted  and  re-- 
lied  upon  by  Justice  Curtis  in  Cropper  v. 
Coburn,  and  reversed  the  decision  of  the  su- 
preme court  of  Massachusetts  in  Howe  v. 
Freeman,  reported  in  14  Gray  (Mass.)  566 
which  was  based  on  the  decision  in  Crop- 
per v.  Coburn  [2  Curt.  465,  6  Fed.  Cas. 
No.  3,416].  The  decision  of  Freeman  v.  Howe 
ia  commented  on  at  length,  and  reafiirmed,  in 
Covell  V.  Heyman,  111  U.  S.  176,  4  S.  Ct. 
355  [28  U.  S.  (L.  ed.)  390],  in  which  Mr. 
Justice  Matthews  delivered  the  opinion  of  the 
court.  The  same  learned  justice,  when  sitting 
on  the  circuit  in  Perry  v.  Sharpe,  8  Fed.  15, 
refers  to  Cropper  v.  Coburn,  2  Curt.  465  [6 
Fed.  Cas.  No.  3,416],  as  contrary  to  subse- 
quent authority.  The  principle  of  Freeman 
V.  Howe  was  reaffirmed,  also  in  the  case  of 
Buck  V.  Colbath.  3  Wall.  334  [18  U.  S.  (L. 
ed.)  257],  and  was  followed  in  Daly  v.  Sheriff 
1  Woods  175  [6  Fed.  Cas.  No.  3.553],  and 
in  Ruggles  v.  Simonton,  3  Biss.  325  [20  Fed. 
Cas.  No.  12,120].  It  is  contended  that  Free- 
man V.  Howe  and  the  subsequent  cases  do  not 
apply  to  the  case  at  bar  because  the  result 
reached  in  them  was  founded  solelv  on  the 

« 

public  necessity  of  avoiding  unseemly  con- 
flicts b€tw(H»n  courts  over  the  possession  of 
property,  while  this  proceeding  will  affect 
only  the  lew  of  an  execution  on  land  and  a 
sale  thereunder;  and  by  the  law  of  Kentut'ky 
(McBurnie  v.  Overstreet,  8  B.  Mon.  (Ky.) 
303)  a  lew  on  land  merely  established  a  lien, 
and  does  not  disturb  possession.  The  principle 
of  the  decisions  in  Freeman  v.  Howe,  Buck 
V.  Colbath,  and  Covell  v.  Heyman  [111  U.  S. 
176,  4  S.  Ct.  356,  28  U.  S.  (L.  ed.)  300]  has 
a  much  broader  application  than  counsel  for 
appellant  concede.  The  principle  is  that,  in 
order  to  preserve  the  dignity  and  protect  the 
effectiveness  of  the  process  of  courts  of  con- 
current jurisdiction,  and  to  avoid  unseemly 
conflicts  between  them,  and  between  their  re- 
spective executive  oflTicers,  no  remedy  of  an 
injunctive  or  dispossessory  character  will  he 
afforded  by  one  court  against  the  acts  of  the 
executive   ofiicers  of  the   other   court,   when 
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done  under  color  of  an  order  or  process  is* 
suing  from  such  other  court,  because  it  would 
have  the  inconvenient  and  anomalous  effect 
to  stay  the  proceedings  in  one  court  to  allow 
another  court  to  investigate  the  validity  of 
acts  done  under  such  proceedings.  A  replevin 
of  personal  property  in  the  hands  of  its  of- 
ficer, or  an  injunction  against  a  levy  upon 
personal  property  by  such  officer,  will  certain- 
ly not  more  offend  the  dignity  of  the  court„ 
or  more  interfere  with  the  due  discharge  of 
business  before  it,  than  will  an  injunction 
against  a  levy  on  real  estate  by  its  officer 
under  color  of  its  process.  Moreover,  the  acts 
which  it  was  here  sought  to  enjoin  were  not 
mere  levies  upon  real  estate,  but  were  the 
sale  of  it,  and  the  execution  of  a  deed  to  the 
purchaser,  with  a  possible  writ  of  possession, 
or  at  least  with  title  upon  which  to  found 
ejectment;  so  that,  even  if  the  principle  of 
Freeman  v.  Howe,  and  other  like  cases,  only 
applies  when  there  is  to  be  a  conflict  of  pos- 
session between  one  court  and  another,  we 
think  the  remedy  here  sought  would  come 
within  their  inhibition.  Of  course,  in  the 
case  of  tortious  levies  upon  either  personal 
property  or  real  estate,  the  person  injured 
may  always  hold  the  executive  officer  liable, 
as  a  tortfeasor,  for  any  wrong  done  in  any 
court  having  jurisdiction;  but  comity  and 
public  policy  require  him  to  apply  to  the 
court  issuing  the  process  under  color  of  which 
the  wrong  is  or  is  about  to  be  done  for 
specific  relief  by  order  of  injunction,  or  res- 
toration of  property." 

In  Perry  v.  Sharpe,  8  Fed.  15,  it  was  held 
that  where,  after  an  execution  sale  was  en- 
joined by  a  state  court,  the  suit  was  law« 
fully  removed  to  a  federal  court,  the  latter 
could  dispose  of  the  injunction  in  accordance 
with  the  equities  of  the  case,  the  statute  not 
being  applicable. 

In  Stinson  v.  McMurray,  6  Humph.  (Tenn.) 
339,  it  was  held  that  a  federal  court  before 
whom  proceedings  in  bankruptcy  were  pend- 
ing had  the  power  to  enjoin  the  sale  of  the 
bankrupt's  property  under  an  execution  is* 
suing  out  of  a  state  court. 

In  Linton  v.  Mosgrove,  14  Fed.  543,  it  was 
held  that  where  personal  representatives  ot 
a  deceased  trustee  are  making  an  unequitable 
and  unwarrantable  use  of  judgments  belong- 
ing to  a  trust  estate,  by  means  of  executions 
and  levies,  in  violation  of  the  trust  and  in 
fraud  of  the  rights  of  the  cestui  que  trust, 
the  federal  court  has  jurisdiction  to  restrain 
the  execution  although  the  judgments  have 
been  recovered  in  state  courts. 

d.  A8  between  Courts  of  Original  and  Ap- 
pellate Jurisdiction. 

A  court  of  original  jurisdiction  in  the  exer- 
cise of  its  equitable  powers  over  the  parties 


to  a  suit  can  in  a  proper  case  enjoin  a  Bale 
under  an  execution  issuing  on  a  judgment  of 
an  appellate  court.  America  Ins.  Co.  v.  Mc- 
Gehee  Liquor  Co.  113  Ark.  486,  169  8.  W. 
251;  Davis  v.  Bonar,  15  la.  171;  Shackelford 
v.  Phillips,  112  Ky.  568,  66  S.  W.  419,  68  S. 
W.  441,  24  Ky.  L.  Rep.  1.54;  Wessell  v.  Sharp 
(Tenn.)  39  S.  W.  543.  Thus  in  the  case  first 
cited  it  was  said;  ''If  a  cause  of  action  on 
behalf  of  the  petitioners  to  prevent  enforce- 
ment, of  this  judgment  against  them  be  es- 
tablished, the  chancery  court,  acting  in  per- 
sonam, has  the  power  to  prevent  the  enforce- 
ment of  the  judgment,  even  though  it  be  a 
judgment  of  this  court.  The  court  cannot 
coerce  the  officers  of  this  court,  but  when  it 
acquires  jurisdiction  of  the  persons  of  those 
who  are  parties  to  the  judgment  it  has  the 
power  to  prevent  them  from  taking  any  steps 
towards  the  enforcement  of  the  judgment. 
This,  of  course,  is  dependent  upon  there  being 
a  statement  of  grounds  for  equitable  relief." 
In  Wessell  v.  Sharp  (Tenn.)  39  S.  W.  543, 
in  holding  that  a  circuit  court  could  enjoin 
a  sale  under  an  execution  issued  on  a  judg- 
ment for  costs  rendered  in  the  supreme  court 
without  notice,  the  court  said:  ''We  do  not 
dispute  the  proposition  that  the  supreme 
court  has  the  power  to  enforce  its  orders  and 
decrees,  and  that  a  court  of  chancery  has  no 
power  or  jurisdiction,  and  will  not  be  per- 
mitted to  usurp  or  interfere  with  its  juris- 
diction in  this  respect.  It  needs  no  citation 
of  authorities  to  support  this  obvious  proposi- 
tion ;  nor  is  the  proposition  disputed  that  our 
supreme  court  has  ample  powers  to  dispose 
of  and  adjudge  the  costs  in  cases  before  it  and 
to  retax  costs  in  cases  pending  in  it.  It 
would  be,  it  seems  to  us,  unseemly  and  in- 
tolerable to  hold  that  a  court  of  equity,  or 
any  other  court,  could  assume  the  power  or 
jurisdiction  to  interfere  with  its  orders  or 
judgments  in  these  matters.  But  these  plain 
and  settled  principles  have  no  application 
under  the  facts  of  this  case.  Under  the  evi- 
dence in  this  case,  as  we  interpret  it,  the 
judgment  in  the  supreme  court  on  which  the 
execution  here  enjoined  was  issued  was  ren- 
dered for  a  money  demand  against  Wessell, 
based  upon  the  assumption  that  these  defend- 
ants had  paid  the  money,  when  he  should 
have  paid  it,  and  rendered  without  notice  to 
him,  and  without  giving  him  a  day  in  court. 
If  this  be  so,  it  is  void,  for  it  will  hardly  be 
contended  that  the  supreme  court  has  the 
jurisdiction  to  render  a  judgment  against  a 
party  who  has  been  a  litigant  for  a  dozen 
years  before  its  judgment  is  rendered,  with- 
out any  notice  to  him.  If  it  is  void,  and  it 
is  sought  to  enforce  it  by  execution  by  the 
parties  in  whose  favor  it  is  rendered,  it  is 
competent  for  a  court  of  equity  to  enjoin  the 
parties  from  enforcing,  simply  because  it  is  a 
species  of  fraud  on  their  part,  in  the  view  of 
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equitable  principles,  to  attempt  to  enforce  it. 
We  find  and  hold  as  a  matter  of  fact,  under 
the  evidence  in  this  record,  that  the  judgment 
of  the  supreme  court  on  which  the  execution 
issued  that  is  sought  to  be  enjoined  in  this 
case  was  rendered  without  notice  to  Wessell.. 
and  without  him  being  before  the  court,  and 
that,  in  the  view  of  well-settled  law,  it  was 
procured  by  fraud.  If  this  be  so,  it  is  within 
the  power  of  a  court  of  chancery  to  enjoin  its 
execution.  We,  of  course,  cannot  and  do  not 
know  from  this  record  what  was  presented  as 
a  matter  of  fact  to  the  supreme  court  as  the 
basis  of  the  judgment  rendered  by  it.  But 
we  do  know,  speaking  from  this  record,  that 
it  did  not  have  Wessell  before  it,  and  that  its 
judgment,  as  it  appears  in  this  record,  was 
not  a  matter  of  the  retaxation  of  the  costs 
in  a  case  in  that  court ;  and  we  do  know  from 
this  record  that  its  judgment  was  not  based 
upon  the  facts  as  they  appear  in  this  record, 
and  that  its  judgment,  in  contemplation  of 
well-settled  principles,  in  the  light  of  the 
facts  before  us,  was  the  result  of  a  suppres- 
sion of  the  truth,  and  hence,  in  the  eye  of 
the  law,  was  procured  by  fraud.  If  this  be 
60,  it  needs  no  citation  of  authorities  to  for- 
tify the  proposition  that  a  court  of  chancery 
has  the  jurisdiction  to  enjoin  the  parties 
from  enforcing." 

In  Shackelford  ▼.  Phillips,  112  Ky.  563,  66 
S.  W.  419,  68  S.  W.  441,  24  Ky.  L.  Rep.  154, 
it  was  held  that  the  circuit  court  had  jutis- 
diction  to  enjoin  a  sale  under  distress  by 
virtue  of  a  fee  bill  issued  by  the  clerk  of  the 
court  of  appeals  for  illegal  charges. 

2.  FaKM  OF  Pbocbedino. 

In  at  least  two  casea  a  suit  to  enjoin  a  sale 
under  an  execution  issued  for  the  collection 
of  costs  has  been  regarded  merely  as  a  motion 
to  retax  costs.  Lockart  v.  Stuckler,  49  Tex. 
765;  Ward  ▼.  Rees,  11  Wyo.  469,  72  Pac.  681. 

In  Dent  v.  Ross,  35  Pa.  St.  337,  the  owner 
of  premises  levied  on  by  virtue  of  an  execu- 
tion against  another  person  intervened  in  the 
suit  in  which  the  judgment  was  obtained  and 
obtained  a  rule  to  show  cause  why  the  judg- 
ment plaintiff  should  not  be  restrained  from 
proceeding  against  his  land.  Denying  relief 
the  court  said:  "If  Dent  had  a  right  to 
restrain  Ross  from  proceeding  against  the 
land  purchased  from  Ross's  debtor,  Rogers, 
it  was  right  to  adopt  the  equity  form  foi 
restraining  him:  but  then  it  ought  to  have 
been  by  a  separate  suit,  and  not  by  interven- 
ing in  the  original  case  wherein  he  was  no 
party.  This  is  quite  anomalous,  and  is  an 
example  that  ought  not  to  be  followed." 

In  Louisiana  a  petition  filed  by  a  defendant 
in  execution  in  the  court  in  which  the  judg- 
ment was  obtained,  to  enjoin  the  execution 
tnd  a  sale  thereunder,  is  regarded  as  a  mere 
Ann.  Cas.  191 8C. — 19. 
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incidental  proceeding  in  the  suit  in  which  the 
judgment  was  obtained,  and  the  rules  of 
practice  in  the  proceeding  are  those  provided 
for  in  relation  to  oppositions  to  executions. 
Rowlett  V.  Shepherd,  4  La.  86;  Mallein  v. 
Carstens,  4  La.  172;  Lake  Bisteneau  Lumber 
Co.  V.  Mimms,  49  La.  Ann.  1283,  22  So.  730. 
Thus  in  the  case  first  cited  the  court  said: 
"The  petition  of  the  plaintiff  is  in  the  ordi- 
nary form  and  after  setting  out  the  instru- 
ment on  which  the  debt  is  due,  and  alleging 
failure  on  the  part  of  the  defendant  to  pay 
the  debt,  it  prays  for  the  seizure  and  sale  of 
the  property  mortgaged.  This  seizure  and 
sale  were  ordered  as  prayed  for,  and  the 
execution  was  stopped  by  an  injunction  is- 
sued by  the  judge  on  a  petition  in  the  usual 
form,  in  which  the  defendant  in  the  via  execu- 
tiva  takes  the  character  of  plaintiff,  after 
setting  out  those  matters  on  which  the  in- 
junction is  prayed,  it  concludes  with  a  de- 
mand that  the  plaintiff  in  the  executory  pro- 
ceeding and  the  sheriff  may  be  cited ;  that  the 
petitioner  may  have  general  relief,  and  that 
the  cause  be  tried  by  a  jury.  This  petition 
was  filed,  and  the  injunction  obtained  on  the 
26th  of  October,  1831.  Nearly  one  month 
after,  viz.,  on  the  25th  of  November,  a  rule 
was  taken  by  the  petitioner,  Rowlett,  in  these 
words:  'It  is  ordered  by  the  court,  that  the 
defendant,  James  H.  Shepherd,  show  cause  on 
Saturday,  the  third  day  of  December  next, 
why  the  injunction  obtained  by  him  on  his 
petition,  filed  in  this  court  to  that  effect, 
against  the  order  of  seizure  and  sale  in  this 
case,  should  not  be  dissolved  and  set  aside.' 
When  the  rule  came  on  for  trial,  and  the 
counsel  for  the  plaintiff  proposed  to  swear  the 
jury,  the  defendant  objected  to  any  inquiry 
being  instituted  as  to  the  regularity  of  the 
proceedings  in  obtaining  the  injunction  in  the 
case  of  Shepherd  v.  Rowlett  and  the  sheriff, 
on  the  ground  that  said  suit  was  a  distinct 
and  independent  suit,  and  that  the  rule 
should  be  taken  therein,  and  not  in  the  execu- 
tory proceeding  of  Rowlett  v.  Shepherd.  He 
also  objected  to  going  to  trial,  because  the 
day  had  not  been  fixed  on  which  the  cause 
should  be  tried,  according  to  the  rules  of 
court.  The  judge  overruled  both  objections. 
The  first,  because  the  petition  of  the  defend- 
ant, Shepherd,  for  injunction,  was  to  be  con- 
sidered in  the  light  of  an  opposition,  or  an 
answer  to  the  plaintiff's  petition;  and  the 
second,  because  the  proceeding  was  a  sum- 
mary one.  The  second  ground  of  objection 
has  not  been  pressed  in  this  court,  and  the 
decision  of  the  judge  appears  obviously  cor- 
rect. The  first  has  been  much  relied  on,  and 
requires  a  more  particular  notice.  It  ap- 
pears, however,  to  the  court,  not  to  present 
a  question  of  any  great  difficulty.  The  code 
of  practice  has  provided  that  the  debitor 
against  whom  an  order  of  seizure  and  sale 


290 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


shall  have  been  rendered,  may  obtain  an  in- 
junction to  suspend  the  sale,  if,  before  it 
takes  place,  he  files  in  the  court  issuing  the 
order,  his  opposition  in  writing.  Code  of 
Practice,  738.  By  the  act  of  the  legislature 
adopting  this  code,  and  giving  it  the  force 
of  law,  all  other  rules  of  practice  were  re- 
pealed. It  follows,  therefore,  that  a  debtor 
may  obtain  an  injunction  against  an  order  of 
seizure  and  sale,  by  filing  an  opposition;  and 
if  there  exists  no  other  law  giving  this 
remedy,  it  follows  it  cannot  be  obtained  under 
another  form  of  proceeding.  The  same  au- 
thority which  confers  the  right  can  limit  the 
remedy,  and  it  must  be  pursued  as  indicated. 
The  articles  in  the  same  work  to  which  we 
liave  been  referred,  wherein  it  is  declared  that 
injunctions  may  be  obtained  by  a  petition, 
strengthen  this  construction;  for  they  enumer- 
ate many  cases  where  relief  in  that  mode  may 
be  pursued,  and  the  case  before  the  court  is 
not  one  of  them.  Tlie  741st  article  provides, 
that  the  plaintiff  against  whom  the  injunc- 
tion has  been  obtained,  may  compel  the  de- 
fendant to  prove,  in  a  summary  manner  be- 
fore the  judge,  the  truth  of  tlie  facts  alleged 
In  his  opposition.  This  enactment  shows  very 
clearly,  that  the  legislature  consider  the 
parties  in  such  cases  in  quite  a  different  char- 
acter from  what  they  would  be,  if  the  party 
obtaining  the  injunction  was  plaintiff.  The 
judge,  therefore,  committed  no  error  prej- 
udicial to  the  defendant,  when  he  gave  him 
the  same  right,  and  the  same  opportunity  for 
maintaining  his  injunction,  as  he  would  have 
had  if  the  objections  to  the  order  of  seizure 
and  sale  had  been  regularly  and  formally  pre- 
sented as  an  opposition." 

3.  Tuis    WITHIN    Which    Suit    Must    Be 

Brought. 

In  Lewis  v.  I^bauve,  13  La.  Ann.  382,  it 
was  held  that  a  statute  providing  that  a  third 
person  in  possession  of  property  might  file  an 
opposition  to  an  execution  within  ten  days 
after  the  service  of  notice  on  him  of  a  seizure 
under  the  execution,  did  not  apply  where  he 
commenced  a  proceeding  for  an  injunction 
sigainst  a  sale  under  an  execution. 

In  Texas  it  is  provided  by  statute  that  "no 
injunction  to  stay  an  execution  upon  any 
valid  and  subsisting  judgment  shall  be  grant- 
ed after  the  expiration  of  one  year  from  the 
rendition  of  such  judgment  unless  .  .  .  some 
equitable  matter  or  defense  arises  after  the 
rendition  of  such  judgment."  Vernon's 
Savlrs'  Civ.  St.  1»14,  art.  4648.  Under  an 
earlier  statute  the  suit  was  required  to  be 
brought  in  six  months.  Doss  v.  Miller,  6 
T.'X.  338;  Williams  v.  Bradbury,  9  Tex.  487- 
Pillow  V.  Thompson,  20  Tex.  206.  A  suit  for 
an  injunction  against  an  execution  sale  not 


brought  within  the  time  prescribed  by  the 
statute  cannot  be  maintained.  Doas  v.  Mil- 
ler, 6  Tex.  338;  Clegg  v.  Varnell,  18  TeX.  294; 
Pillow  v.  Tliompson,  20  Tex.  206;  Nichols 
V.  Snow,  42  Tex.  72;  Bullitt  y.  Jesse  French 
Piano,  etc.  Co.  158  S.  W.  782.  But  the  limi- 
tation prescribed  by  the  statute  is  not  appli- 
cable to  a  suit  for  an  injunction  brought  hy 
one  not  a  party  to  the  judgment  on  which  the 
execution  was  issued.  Keuipner  v.  Ivory,  2d 
S.  W.  538.  Where  an  injunction  is  sought 
"for  some  equitable  matter  or  defense  arising 
after  the  rendition  of  such  judgment"  it  need 
not  be  brought  within  the  time  specified. 
Williams  v.  Bradbury,  9  Tex.  487 ;  Griffith  v. 
Missouri,  etc.  R.  Co.*  108  S.  W.  756;  Kruegel 
v.  Rawlins,  121  S.  W.  216,  writ  of  error  de- 
nied 103  Tex.  86,  14  S.  W.  419.  In  the  case 
last  cited  it  was  said:  "It  is  .  .  .  con- 
tended that  the  .  .  .  judgment  of  injunction 
is  void  because  it  was  granted  more  than 
twelve  months  after  the  rendition  of  the  judg- 
ment by  the  fourteenth  district  court.  Rev.  St- 
1895,  art.  2991,  provides  that  *no  injunction 
to  stay  an  execution  upon  any  valid  and  suh- 
sisting  judgment  shall  be  granted  after  the 
expiration  of  one  year  from  the  rendition  of 
such  judgment,  unless  .  .  .  some  equitahle 
matter  or  defense  arises  after  the  rendition  of 
such  judgment,'  etc.  The  limitation  of  one 
year  only  applies  to  matters  affecting  its 
rendition,  but  has  ne  application  to  matters 
that  subsequently  arise.  The  judgment  of  in- 
junction, showing  that  it  was  granted  on  ac- 
count of  Kreugel  not  being  the  owner,  %vas 
a  matter  that  arose  subsequent  to  the  judg- 
ment rendered  in  the  fourteenth  district 
court.    Therefore  the  one  vear  limitation  has 

■ 

no  application  in  this  case."  In  Foust  v. 
Warren,  72  S.  W.  404,  a  suit  was  brought 
by  a  judgment  debtor  to  enjoin  an  execu- 
tion on  the  ground  that  the  judgment  oh 
which  the  execution  issued  was  void  because 
it  was  rendered  in  an  action  in  which  there 
was  no  service  of  process  on  the  defendant  and 
that  he  had  not  appeared  therein.  It  vras 
held  that  the  action  was  barred  if  brought 
more  than  four  years  after  the  existence  of 
the  judgment  was  discovered  or  should  h&re 
been  discovered. 

4.  Pabtieb. 
a.  Sheriff  or  Other  Officer, 

(1)   As  Necessary  Party. 

In  some  jurisdictions  it  is  held  that  the 
sheriff  is  not  a  necessary  party  to  a  suit  to 
enjoin  an  execution  sale.  Buffandeau  v.  Kd- 
mondson,  17  Cal.  436,  79  Am.  Dec.  130:  Fair- 
child  ▼.  Knight,  18  Fla.  770;  Holthaus  ▼. 
HomboBtle,  60  Mo.  439;  Smalley  ▼.  Line,  2B 
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S.  J.  Eq.  348;  Hext  v.  Walker,  6  Rich.  Eq. 
(S.  C.)  5.  Thus  in  Holthaus  v.  Hornbostle, 
Biipra,  the  court  said:  "A  decree  against  the 
plaintiff  in  the  execution  as  sole  defendant 
would  be  as  effectual  as  though  the  officer 
liaving  the  process  had  been  made  a  party  and 
included  in  the  decree."  And  in  Buffandeau  v. 
Edmonson,  17  Cal.  436,  79  Am.  Dec.  139,  dis- 
cussing the  effect  as  to  the  sheriff  of  an  order 
for  an  injunction  against  an  execution  sale, 
although  the  sheriff  was  not  a  party  to  the 
suit,  the  court  said:  "This  was  a  suit 
brought  against  the  defendant,  sheriff  of 
Alameda  county,  for  proceeding  to  sell  prop- 
erty of  plaintiff,  which  the  defendant  had 
levied  on  by  virtue  of  an  execution ;  the  plain- 
tiff claiming  that  before  thc»  sale  an  injunc- 
tion had  issued  at  the  suit  of  the  plaintiff  en- 
joining such  sale.  The  complainant  also 
avers,  that  the  plaintiff  had  been  discharged 
from  the  debt  on  which  the  execution  issued, 
by  virtue  of  certain  insolvent  proceedings. 
Upon  the  trial,  a  nonsuit  was  ordered.  The 
bill  on  which  the  injunction  was  granted  was 
filed  by  plaintiff  against  one  New,  and  the 
injunction  restrained  by  its  terms  New,  his 
agents,  and  servants,  from  proceeding  to  sell 
under  the  execution.  A  copy  of  the  injunc- 
tion and  the  complaint  was  served  upon  the 
sheriff  before  the  sale,  but  he  proceeded, 
nevertheless,  to  make  the  sale." 

But  in  several  cases  it  has  been  expressly 
adjudicated  that  a  sheriff  is  a  necessary  party 
in  a  suit  of  this  character.  Thomas  v.  Wil- 
kinson, 65  Ga.  406;  Burpee  v.  Smith,  Walk. 
Ch.  (Mich.)  327;  Nye  v.  Nightingale,  6  R. 
I.  439. 

In  Com.  V.  Salger,  146  Ky.  463,  142  S.  W. 
1015,  it  was  held  that  in  a  suit  to  enjoin  an 
execution  issued  on  a  forfeited  bail  l)ond  the 
fheriff,  the  commonwealth's  attorney,  the 
county  attorney,  the  trustee  of  the  jury  fund, 
and  the  clerk  of  the  court  should  all  be  made 
parties  to  the  suit.  To  the  same  effect  see 
Bramlett  v.  McVey,  91  Ky.  151,  16  S.  W.  49, 
12  Ky.  L.  Rep.  760. 

InPressell  v.  Sharp  (Tenn.)  39  S.  W.  543, 
a  ffuit  was  brought  to  enjoin  a  sale  under  an 
execution  issued  on  a  judgment  for  costs  ob- 
tained in  the  supreme  court.  It  appearing 
that  the  parties  to  the  suit  wherein  the  judg- 
ment was  rendered  were  beneficially  inter- 
ested in  the  judgment  for  costs,  it  was  held 
that  the  cleric  of  the  supreme  court  was  not 
a  necessary  party  to  the  suit  for  an  injunc- 
tion. 

In  Wight  ▼.  Roethlisberger,  116  Mich.  241, 
74  N.  W.  474,  answering  a  contention  that  a 
suit  to  enjoin  an  execution  sale  was  not 
against  the  sheriff  in  his  official  capacity,  the 
eofurt  said:  'The  bill  alleges  that  he  has 
levied  as  sheriff,  and  this  is  sufficient.  The 
fact  that  in  the  prayer  for  relief  he  is  not 
described  as  sheriff  does  not  determine  that 
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he. is  sued  individually, 
must  be  considered." 
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(2)  As  Proper  Party. 

A  number  of  cases  support  the  rule  that 
the  sheriff  or  other  levying  officer  is  not  a 
proper  party  to  a  suit  to  enjoin  an  execution 
sale.  Alston  v.  Rowlcs,  13  Fla.  110;  Scarlett 
V.  Hicks,  13  Fla.  314;  Fairchild  v.  Knight,  18 
Fla.  770;  Mast  v.  Baker,  69  Fla.  585,  68  So. 
769;  Edney  v.  King,  39  N.  C.  465;  Lackay  v. 
Curtis,  41  N.  C.  199;  Newlin  v.  Murray,  63 
X.  C.  566 ;  Jarman  v.  Saunders,  64  N.  C.  367 ; 
Stout  V.  McNeill,  98  N.  C.  1,  3  S.  E.  915; 
Olin  V.  llungerford,  10  Ohio  268;  Meyers  v. 
Ranch,  4  Pa.  Dist.  331,  332;  Ash  ton  v.  Park- 
inson, 8  Phila.  (Pa.)  338;  E.  R.  Artman- 
Treichler  Co.  v.  Giles,  155  Pa.  St.  409,  26 
Atl.  668;  Natalie  Anthracite  Coal  Co.  v. 
Ryon,  188  Pa.  St.  138,  41  Atl.  462,  43  W. 
N.  C.  265.  Compare  Brooks  v., Lewis,  13  N. 
J.  Eq.  214;  Landell  v.  Harrison,  16  Phila. 
(Pa.)  85,  40  Leg.  Int.  4.  Thus  in  Ashton  v. 
Parkinson,  supra,  the  court  said:  "It  may 
not  be  out  of  the  way  to  remark,  that  the 
sheriQ  ought  not  to  have  been  made  a  party 
to  the  bill ;  he  was  performing  a  duty  imposed 
on  him  by  another  tribunal,  wliose  process  he 
was  required  to  execute,  and  for  the  nonful- 
filment  of  which,  by  any  default  of  his,  he 
incurred  a  pecuniary  responsibility,  as  well 
as  exposed  himself  to  punishment  of  a  differ- 
ent character.  It  is  through  the  plaintiff  in 
an  execution  that  relief  in  a  proper  case  is 
reached,  and  not  by  an  order  which  places 
the  ofTicer  charged  with  the  execution  of  proc- 
ess between  two  fires,  so  that  he  cannot 
escape  damage  from  one  or  the  other."  In 
Brooks  v.  Lewis,  13  N.  J.  K/j.  214,  it  was  held 
that  while  a  sheriff  was  a  proper  party  de- 
fendant in  a  suit  to  enjoin  an  execution  sale 
he  should  not  be  put  to  an  answer.  The 
court  said:  "In  all  bills  to  restrain  the 
execution  of  process  or  the  performance  of 
official  acts,  the  sheriff  is  made  a  party,  as 
the  design  of  the  injunction  is  to  restrain 
him  from  acting,  and  the  writ  is  directed  to 
him.  But  usually,  no  relief  is  prayed,  and  no 
decree  asked,  against  the  officer.  Though  he 
is  at  liberty  to  answer,  and  in  some  cases  it 
may  be  proper  for  him  to  do  so,  yet  it  is  not 
necessary,  nor  usually  expedient.  The  sheriff 
has  no  interest  in  the  controversy;  his  right» 
are  not  to  be  affected  by  it,  and  it  is  not 
proper  that  he  should  be  put  to  answer,  or 
subjected  to  expense  in  a  controversy  in  which 
his  official  acts  alone  are  called  in  a  question, 
at  the  instance  of  the  third  parties.  If  the 
sheriff's  statement  is  deemed  material  for  the 
interests  of  the  defendants,  it  may  be  ap- 
pended as  an  affidavit  to  the  answer,  to  be 
used  on  the  motion  to  dissolve,  or  his  test!- 
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mony  may  be  taken  by  leave  of  the  court,  in 
the  progress  of  the  cause." 

While  in  an  innumerable  number  of  capes 
of  this  character,  the  sheriff  or  other  levying 
officer  has  been  made  a  party  to  the  suit  it  is 
only  in  a  few  that  it  has  been  decided  express- 
ly that  he  is  properly  made  a  party.  See 
Friedman  v.  Adler,  36*  La.  Ann.  384;  Purael 
V.  Deal,  16  Ore.  295,  18  Pac.  461 ;  and  Weak- 
ley V.  Woodard,  2  Tenn.  Ch.  App.  686. 

It  has  been  held  that  the  clerk  of  the  court 
out  of  which  an  execution  issued  is  not  a 
proper  party  to  a  suit  to  enjoin  a  sale  under 
the  execution.  Newlin  v.  Murray,  63  N.  G. 
566.  See  Wittstein  v.  Huntsman,  34  Ohio 
Cir.  Ct.  499. 

b.  Judgment  Plaintiff. 

The  prevailing  rule  is  that  an  execution 
creditor  is  a  necessary  party  defendant  to  a 
suit  to  enjoin  a  sale  under  his  execution. 
Mast  V.  Baker;  69  Fla.  585,  68  So.  769;  Howell 
V.  Foster,  122  111.  276,  13  N.  E.  527,  affirming 
judgment  25  111.  App.  42;  Beam  v.  Blanton, 
38  N.  C.  59;  Arnold  v.  Pope,  37  Utah  204, 
108  Pac.  351 ;  Ryburn  v.  Getzendaner,  1  Posey 
Unrep.  Gas.  (Tex.)  349;  McGanless  v.* Gray 
(Tex.)  153  S.  W.  174;  Sanders  v.  Bledsoe 
(Tex.)  173  S.  W.  539;  Allen  v.  Carpenter 
(Tex.)  182  S.  W.  430.  In  McCanless  v.  Gray, 
gupra,  holding  that  the  execution  plaintiffs 
were  necessary  parties  to  a  suit  to  enjoin  a 
sale  of  a  homestead  under  the  execution,  the 
court  said:  "Appellant's  contention  that  the 
plaintiffs  in  execution,  Altman  and  McUlvan, 
are  necessary  parties  to  the  suit  to  enjoin  the 
gale  under  the  execution  is,  in  our  opinion, 
sound.  It  has  been  held  by  our  supreme 
court,  in  Ryburn  v.  Getzendaner,  1  Posey 
Unrep.  Gas.  (Tex.)  349,  that  the  plaintiff  in 
execution  is  always  a  necessary  party  to  such 
an  action.  Appellee  contends  that  the  rule 
announced  in  Daniel's  Ghancery  Practice,  150, 
152,  that  when  a  person  who  ought  to  be  a 
party  is  out  of  the  jurisdiction  of  the  court, 
being  stated  in  the  pleadings,  admitted  by  de- 
fendant, or  proved  at  the  hearing,  it  ia,  in 
most  cases,  a  sufficient 'reason  for  not  bring- 
ing him  before  the  court,  and  that  the  court 
will  proceed  without  him  against  the  other 
parties,  as  far  as  circumstances  will  permit, 
should  control  in  the  decision  of  this  case. 
We  admit  that  such  a  rule  ought  to  prevail  in 
jurisdictions  where  there  is  no  provision  for 
citing  nonresident  defendants,  and  where 
there  is  no  issue  of  fact  in  which  such  nonres- 
ident defendants  (plaintiffs  in  the  execution) 
are  interested.  The  judgment  in  the  instant 
case  adjudicateg'  the  issue  of  homestead  set  up 
by  appellee,  Gray.  Revised  Oivil  Statutes 
1911,  art.  4662,  provides:  "When  any  writ  of 
injunction  is  issued  and  such  writ  does  not 
pertain  to  a  suit  pending  in  the  court,  the 


clerk  of  such  court  shall  issue  a  citation  to 
the  defendant  as  in  other  civil  cases,  which 
shall  be  Berved  and  returned  in  like  manner 
as  ordinary  citations  issued  from  said  court* 
— which  article  of  the  statute  is  applicable 
here.  Articles  1869-1873,  Id.,  provide  for  the 
issuance  of  citation  for  defendants  residing 
w^ithout  the  state,  direct  the  manner  of  itd 
service  and  return,  and  provide  that  where  a 
defendant  has  been  served  with  such  notice 
he  shall  be  required  to  appear  and  answer  in 
the  same  manner  and  under  the  same  penal- 
ties as  if  he  had  been  personally  served  with 
a  citation  within  the  state.  Article  1874, 
^  Id.,  provides  for  citation  by  publication.  And 
we  hold  that  it  was  the  duty  of  appellee. 
Gray,  to  make  Altman  and  McUlvan  parties 
defendant,  and  to  serve  them  with  notice  by 
one  of  the  statutory  methods  mentioned,  and 
that  the  judgment  adjudicating  the  issue  of 
homestead,  as  against  them  and  their  rights 
under  the  execution,  is  a  nullity,  in  the 
absence  of  such  notice.  This  error  will  re- 
quire a  reversal  of  the  judgment.  No  method 
ia  provided  by  our  statutes  for  the  service  of 
a  writ  of  injunction  beyond  the  limits  of  the 
state,  and  such  a  provision  would  be  useless^ 
since  the  court  could  not  enforce  it  by  con- 
tempt proceedings  upon  nonresident  defend- 
ants. Article  1885,  Id.,  provides  that  no  judg- 
ment shall  in  any  case  be  rendered  against 
any  defendant,  unless  upon  service  or  ac- 
ceptance or  waiver  of  process,  or  upon  an  ap- 
pearance by  the  defendant  as  prescribed  in 
this  chapter,  except  where  expressly  other- 
wise provided  by  law.  The  purpose  of  ap- 
pellee in  instituting  this  suit  was  to  prevent 
the  sale  of  his  homestead  under  the  execution 
in  the  hands  of  appellant.  In  order  to  ac- 
complish that  end,  it  is  necessary  to  establish 
the  fact  alleged  in  hig  petition  that  the  prop- 
erty was  exempt  from  forced  sale  as  his 
homestead.  The  sheriff,  as  a  ministerial  of- 
ficer, was  not  interested  in  and  could  not  be 
forced  to  litigate  that  issue.  Altman  and 
McUlvan,  being  the  parties  directly  interested 
in  that  question,  were  the  only  ones 'whose 
duty  it  was  to  contest  it,  and  were  therefore 
entitled  to  notice." 

In  Howell  v.  Foster,  122  III.  276,  3  3  N.  E, 
527,  an  action  was  brought  to  enjoin  an 
execution  sale  because  the  lien  of  the  judg- 
ment on  which  the  execution  was  based  had 
ceased.  The  sheriff  alone  was  made  a  party 
to  the  suit.  Dismissing  the  bill  the  court 
said:  *'As  the  complainant  has  brought  no 
one  before  the  court  but  the  sheriff,  a  mere 
formal  party,  who  has  not  the  elighteet  in- 
terest in  the  subject-matter  of  the  suit  or 
the  quegtiong  gought  to  have  decided,  we  do 
not  feel  at  liberty,  in  the  absence  of  the  plain- 
tiffg  in  gaid  judgmentg  (the  real  parties  in 
interest),  to  consider  or  pass  upon  the  pro- 
poged  quegtion.     We  the  more  readily  adopt 
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this  course  because  it  is  not,  in  our  view  of 
the  case,  at  all  necessary  to  a  decision  of  it. 
It  is  a  fundamental  principle  of  equitable 
pleadings,  that  all  persons  materially  inter- 
ested in  the  subject-matter  of  the  suit,  and 
who  will  be  directly  affected  by  the  decision 
to  be  rendered,  must  be  joined  as  parties, 
either  plaintifTa  or  defendants.  High  on  In- 
jjnetions,  sec.  762;  1  Danieirs  Ch.  Pr.  (Per- 
kins's ed.)  240;  Smith  v.  Rotan,  44  111.  506; 
Lj-nch  V.  Rotan,  39  111.  14.  That  the  bill  in 
the  present  case  is  fatally  defective  in  not 
making  the  plaintiffs  in  said  judgments  par- 
ties defendant,  is,  upon  the  authorities,  quite 
clear,  and  it  therefore  follows  tha't  the  cir- 
cuit court  ruled  properly  in  sustaining  the 
demurrer  to  it.  If  the  plaintiff,  upon  the  de- 
murrer being  sustained  to  the  bill,  still  de- 
sired to  have  the  questions  now  discussed 
passed  upon  by  this  court,  he  should  have 
taken  leave  to  amend  the  bill.  Instead  of 
that  he  elected  to  stand  by  it,  thus  leaving 
the  court  no  choice  but  to  dismiss  the  bill,  as 
it  did."  . 

But  it  has  been  held  that  the  execution 
creditor  is  not  a  necessary  party  to  enjoin  a 
sale  under  his  execution.  Weakley  v.  Wood- 
ard,  2  Tenn.  Ch.  App.  586.  And  see  the  re- 
ported case.  Compare  Blanton  v.  Hall,  2 
Heisk.  (Tenn.)  423.  However,  it  has  also 
been  held  that  he  is  a  proper  if  >not  a  neces- 
sary party.  Bamett  v.  Schad,  73  Kan.  414, 
Ho  Pac.  411,  91  Pac.  539;  Bishop  v.  Moorman, 
98  Ind.  1,  49  Am.  Rep.  731. 

In  Brown  v.  Gorman,  7  Indian  Ter.  749, 
104  S.  W.  1165,  it  was  held  that  in  a  suit  to 
vacate  a  judgment  and  to  prevent  the  issu- 
ance of  an  execution  thereon,  no  persons  other 
than  the  judgment  creditor  need  be  made 
parties  defendant. 

In  Lyon  v.  Tevis,  8  la.  79,  it  was  held  that 
one  who  was  the  attorney  of  a  plaintiff  in 
procuring  a  judgment,  and  who  had  charge  of 
its  collection,  was  not  a  proper  party  to  a  suit 
to  enjoin  an  execution  sale  under  the  judg- 
ment on  the  ground  that  the  judgment  was 
paid. 

c.  Judgment   Defendant. 

It  has  been  held  that  a  defendant  in  exe- 
cution is  a  proper  formal  party  to  a  suit  to 
enjoin  the  sale  under  his  execution  of  lands 
belonging  to  a  third  party.  Rybum  v.  Get- 
zendaner,  1  Poaey  Unrep.  Cas.  (Tex.)  349. 
But  in  Bean  v.  Everett,  21  Ky.  U  Rep.  1790, 
it  was  held  he  need  not  be  a  party  to  a  suit 
brought  by  the  holder  of  an  unrecorded  title 
through  him. 

In  Scott  V.  Bennett,  1  Oilman  (111.)  646, 
a  suit  was  brought  by  a  purchaser  of  land 
from  one  of  two  judgment  debtors  to  enjoin 
its  sale  under  an  execution,  the  bill  alleging 
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that  the  judgment  creditor  released  his  lien 
at  the  time  of  the  purchase.  The  judgment 
creditor  filed  an  answer  in  which  he  admitted 
the  release  but  alleged  that  it  was  made 
with  the  understanding  that  the  purchaser 
was  to  make  the  payments  on  the  purchase 
money  notes  to  him,  and  that  he  had  not 
done  so.  Holding  that  the  judgment  debtors 
were  necessary  parties  the  court  said:  "In 
the  opinion  of  the  court,  both  the  judgment 
debtors  are  necessary  parties.  Their  rights 
may  be  materially  affected  by  the  decree 
to  be  rendered  in  the  cause.  No  circum- 
stances are  disclosed  in  the  case,  which  will 
dispense  with  the  necessity  of  bringing  them 
before  the  court.  The  presumption  from  the 
records  is,  that  Lacroix  conveyed  tlie  lands, 
with  covenants  of  warranty.  The  considera- 
tion which  he  received  is  much  larger  than 
the  amount  due  on  the  judgment.  His  liabil- 
ity is  greater  on  his  covenants,  than  on  the 
judgment.  He  is,  therefore,  interested  in  sus- 
taining the  title  of  the  complainant,  and  in 
defeating  the  defendant  in  his  attempt  to  col- 
lect the  judgment  by  a  sale  of  the  lands. 
The  other  judgment  debtor  is  interested  in 
defeating  the  injunction,  for  if  sustained,  the 
consequence  may  be,  that  he  will  be  compelled 
to  pay  the  whole  amount  due  on  the  judg- 
ment. Again,  the  answer  shows  that  there 
may  be  a  controversy  in  relation  to  the  valid- 
ity of  the  release,  unless  the  amount  of  the 
note  shall  be  applied  towards  the  payment 
of  the  judgment.  Both  of  the  judgment 
debtors  may  be  interested  in  the  settlement 
of  this  question.  Their  interests  are  adverse, 
the  one  interested  in  sustaining  the  convey- 
ance, the  other  in  defeating  it.  In  this  state 
of  case,  both  of  them  ought  to  be  made  par- 
ties, and  an  opportunity  afforded  them  of 
fully  presenting  to  the  court  their  respective 
rights  in  the  premises.  Without  this  course, 
great  injustice  might  be  done  them." 

In  Emmons  v.  McKesson,  58  N.  0.  92,  it 
appeared  that  a  father  was  a  surety  on  a  note 
given  by  his  son  for  the  purchase  price  of  a 
mining  interest.  At  the  maturity  of  the  note 
both  father  and  son  being  absent  from  the 
state  suit  was  brought  on  the  note  by  attach- 
ment proceedings  and  a  judgment  recovered. 
Execution  was  issued  on  the  judgment,  to  en- 
join proceedings  on  which  a  suit  was  brought 
by  the  father,  who  alleged  that  the  payee  of 
the  note  made  misrepresentations  as  to  his 
ownership  of  the  interest  conveyed,  and  that 
the  proceedings  in  which  the  judgment  was 
obtained  were  authorized.  Holding  that  the 
bill  could  not  be  maintained  the  court  said: 
"The  bill  is  fatally  defective  in  substance,  and 
the  injunction  was  improvidently  granted. 
The  only  object  of  the  plaintiff  seems  to  be 
to  have  the  defendant  perpetually  enjoined 
from  issuing  or  enforcing  execution  on  the 
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judgment.  Wliat  is  to  be  done  with  the  con- 
tract, in  consideration  of  which,  the  note 
was  executed?  Will  a  specific  performance 
be  hereafter  asked  for  by  the  son  of  the 
plaintiff?  Or  will  he  seek  to  have  the  con- 
tract rescinded,  on  the  ground  that  it  was 
obtained  by  false  representations?  These  are 
matters  about  which  the  plaintiff  supposes 
he  has  no  concern:  and  yet,  it  is  entirely 
clear,  that  his  equity,  if  he  has  any,  is  a  mere 
incident  to  the  equity  of  his  son,  if  he  has 
any,  and  must  be  set  up  through  or  under 
him.  Consequently,  the  son  ought  to  have 
been  made  a  party,  with  proper  allegations  to 
set  up  his  as  the  primary  equity,  which 
would  lay  a  foundation  for  an  injunction  as 
ancillary  and  in  furtherance  thereof." 

In  Merriman  v.  Walton,  105  Cal.  403,  38 
Pac.  1109,  45  Am.  St.  Rep.  60,  30  L.R.A.  802, 
a  suit  was  brought  by  one  of  two  defendants 
in  a  justice's  judgment,  to  restrain,  because 
of  fraud  in  obtaining  the  judgment,  the 
enforcement  of  the  judgment  against  him  or 
his  property.  Holding  that  his  codefendant 
was  not  a  necessary  party  to  the  suit  the 
court  said:  "The  objection  that  the  code- 
fendant of  the  plaintiff  is  not  a  party  to  this 
action  is  without  merit.  The  judgment  in  the 
justice's  court  is  restrained  only  so  far  as  it 
affects  the  plaintiff  herein  and  his  property, 
leaving  the  judgment  against  his  codefendant 
in  full  effect,  to  be  enforced  at  any  time." 
Compare  Gates  v.  Lane,  44  Cal.  392. 

In  Wickham  v.  Davis,  24  Minn.  167,  it  was 
held  that  in  a  suit  to  enjoin  a  sale  of  a 
copartner's  interest  under  an  execution  issued 
against  the  firm,  the  execution  defendant  was 
a  necessary  party.  The  court  said:  "Nelson 
himself  is  not  made  a  party  to  the  action. 
The  court  would  have  no  authority  to  decree 
an  accounting  and  settlement  of  the  partner- 
ship affairs  without  bringing  him  into  court, 
even  if  the  plaintiff  asked  it,  which  he  has 
not  done." 

In  Jamison  v.  May,  13  Ark.  600,  a  suit 
was  brought  by  the  principal  in  a  forfeited 
delivery  bond  to  enjoin  an  execution  on  the 
bond,  and  it  was  held  that  the  surety  on  the 
bond  was  a  necessary  party  to  the  suit. 

d.  Grantee,  Assignee  or  Tenant  in  Common, 

In  E.  R.  Artman-Treichler  Co.  v.  Giles, 
155  Pa.  St.  409,  26  Atl.  668,  a  suit  was 
brought  by  creditors  against  their  debtor  and 
other  creditors  of  his  who  had  obtained  a 
judgment,  and  against  his  assignee  for  the 
benefit  of  creditors.  The  relief  asked  for 
was  an  injunction  against  an  execution  sale 
of  goods  levied  on,  for  the  removal  of  the 
receiver  and  for  other  relief.  The  grounds 
stated  for  relief  were  that  the  judgment  on 
which  the  execution  issued  was  fraudulently 
confessed  and  that  the  assignment  for  the 
benefit  of  creditors  was  also  a  part  of  the 


fraudulent  scheme.  Holding  that  the  assignee 
was  improperly  joined  as  a  party  the  court 
said:  "An  injunction  to  stay  proceedings 
at  law  should  go  against  the  party,  not 
against  the  shieriff  or  other  officer  who  is  al- 
ready under  the  mandate  of  one  court,  and 
should  not  be  put  in  peril  of  disobedience 
by  discordant  orders  of  conflicting  jurisdic- 
tions. For  the  same  reasons  the  assignee 
should  not  be  made  party.  He  is  account- 
able to  another  court,  which  has  the  exclu- 
sive control  over  his  official  action,  and  may 
perchance  hold  that  h^  should  have  doUe  the 
very  thing  this  injunction  prohibits." 

In  Titus  V.  Bennet,  8  K.  J.  Eq.  267,  it 
was  held  that  the  grantee  in  a  deed  of  escrow 
was  a  proper  party  complainant  to  a  suit 
brought  by  the  grantor  to  enjoin  a  sale  of  the 
property  conveyed  under  an  execution  issued 
against  a  prior  grantor  of  the  property. 

In  Wight  V.  Roethlisberger,  116  Mich.  241, 
74  N.  W.  474,  it  was  held  that  a  tenant  in 
common  with  tenants  by  the  entirety  was  not 
a  necessary  party  to  a  suit  by  the  husband 
and  wife  to  enjoin  a  sale  of  the  property 
under  an  execution  issued  on  a  judgment 
against  the  husband. 

e.  Parties  to  Mortgage. 

In  a  suit  by  a  mort<;agee  of  chattels  to  en- 
join their  salo  under  an  execution  against  the 
mortgagors,  the  ground  for  relief  alleged  be- 
ing that  the  execution  was  issued  for  more 
than  was  due  on  the  judgment,  it  was  held 
that  the  mortgagors  were  necessary  parties. 
Warner  v.  Paine,  3  Barb.  Ch.    (N.  Y.)    630. 

In  Pittsmont  Copper  Co.  v.  O'Rourke,  49 
Mont.  281,  141  Pac.  849,  a  suit  was  brought 
by  a  purchaser  of  property  at  a  mortgage 
foreclosure  sale  to  enjoin  a  sale  of  the  prop- 
erty under  an  execution  issued  on  a  judg- 
ment obtained  against  the  mortgagor  of  the 
property  after  the  execution  of  the  mort- 
gage. It  was  held  that  the  mortgagor  was 
not  a  necessary  party  to  the  suit.  In  that 
case  it  appeared  also  that  the  mortgage 
named  a  third  person  as  mortgagee,  but  that 
the  plaintiff  was  the  real  mortgagee,  by  rea- 
son of  the  ownership  of  the  bonds,  to  secure 
which  the  mortgage  was  given.  It  was  held 
that  the  nominal  mortgagee  was  not  a  neoes- 
aary  party  to  the  suit. 

In  Titus  V.  Bennet,  8  N.  J.  Eq.  267,  it  was 
held  that  a  mortgagee  of  real  estate  was  a 
proper  party  complainant  to  a  suit  brought 
by  the  mortgagor  to  prevent  its  sale  under  an 
execution  issued  against  his  grantor.  And  in 
Gaster  v.  Hardie,  75  N.  C.  460,  a  suit  to  en- 
join an  execution  sale  of  personal  property 
was  brought  by  one  claiming  an  exemption 
right  in  the  equity  of  redemption  in  the 
property.  It  was  held  that  the  mortgagee 
was  a  necessary  party  to  the  suit. 
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f.  Bwr  or  Personal  Representative. 

Under  a  statute  making  real  estate  of  a 
decedent  assets  in  the  hands  of  his  executor 
or  administrator  for  the  payment  of  the  debta 
of  the  estate,  heirs  of  the  decedent  are  not 
necessary  parties  to  a  suit  to  enjoili  an  exe- 
cution sale  of  his  lands.  Alston  v.  Bowles, 
13  Fla.  110. 

In  Arnold  v.  Pope.  37  Utah  204,  108  Pac. 
351.  it  was  held  that  the  personal  represen- 
tative of  a  deceased  judgment  creditor  was 
a  necessary  party  to  a  suit  to  enjoin  a  sale 
under  an  execution  issued  on  the  judgment. 

In  Scarlett  v.  Hicks,  13  Fla.  314,  it  was 
held  that  the  personal  representative  of  a 
decedent  was  a  necessary  party  to  a  suit 
to  enjoin  an  execution  sale  of  the  decedent's 
property.  To  the  same  effect  see  Alston  v. 
Howies,  13  Fla.  110. 

In  Riggin  v.  Mulligan,  4  Gilman  (111.)  50, 
a  suit  was  brought  by  a  purchaser  of  land  to 
enjoin  its  sale  under  an  execution  issued  on 
a  judgment  against  his  grantor,  the  lien  of 
which  had  become  lost  by  the  lapse  of  time. 
Answering  an  objection  that  the  heirs  and 
personal  representatives  of  the  judgment 
debtor  should  have  been  made  parties  to  the 
suit,  the  court  said :  "One  cause  of  demurrer 
to  the  bill  filed  in  this  cause  in  the  court 
below,  and  which  is  insisted  on  here,  is  the 
want  of  proper  parties;  and  it  is  contended, 
that  the  heirs  and  legal  representatives  of 
Robert  Whiteside,  the  judgment  debtor, 
should  have  been  parties  to  the  suit.  Admit- 
ting that  he  was  dead,  and  that  there  would 
be  a  legal  presumption  arising  that  he  had 
heirs  and  legal  representatives  (nothing  of 
which  appears  by  the  record )  we  cannot  com- 
prehend how  they  could  be  necessary  parties 
to  this  proceeding,  or  have  any  interest  in  the 
result.  The  decree  made  here  neither  dis- 
charges nor  enforces  the  judgment  against 
them.  In  no  event  can  it  be  evidence  for  or 
against  them.  They  have  no  interest  in  tha 
subject-matter  concerning  which  a  decree  is 
sought.  They  can  only  be  compelled  to  pay 
the  judgment.  If  it  has  been  paid  or  any 
part  of  it,  they  can  resist  its  collection  when 
it  is  attempted  to  be  enforced  against  them. 
The  defendant  in  error  only  asks  that  Riggin 
shall  not  be  permitted  to  subject  his  land 
to  the  payment  of  this  stale  judgment." 

In  Davis  v.  Hoopes,  33  Miss.  173,  it  ap- 
peared that  an  execution  was  issued  against 
a  person  as  executor  and  also  in  his  individ- 
ual capacity  as  a  surety  on  a  forthcoming 
bond.  The  execution  was  enjoined  at  the 
suit  of  the  execution  defendant.  It  was  held 
that  he  intended  to  sue  both  in  his  individual 
and  his  representative  capacity. 

g.  Husband-  or  Wife, 

In  Kirkpatrick  v.  Buford,  21  Ark.  2fR*, 
76  Am.  Dec.  363,  it  was  held  that  in  a  suit 
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by  a  wife  to  enjoin  an  execution  sale  of  her 
property  which  was  levied  on  as  belonging 
to  the  husband,  the  latter  was  a  necessary 
party  in  his  own  right.  Compare  Johnson  v. 
Vail,  14  N.  J.  Eq.  423,  wherein  the  court 
said:  'The  bill  charges  that  the  complainant 
is  the  owner  in  fee,  in  her  own  right,  of  a 
farm  in  the  coimty  of  Morris,  and  of  the 
stock  -thereupon ;  that  tlie  complainant,  with 
her  husband  and  children,  reside  upon  the 
farm,  and  cultivate  it,  and  the  proceeds  are 
used  for  the  support  of  the  complainant  and 
her  family,  and  that  no  part  of  the  proceeds 
of  her  husband's  business  h^ve  gone  to  the 
support  of  his  family  or  the  carrying  on  of 
the  farm;  that  the  whole  purchase  money  of 
said  farm  was  paid  by  the  complainant  out 
of  her  separate  estate,  and  the  farm  is  con- 
ducted by  the  complainant  at  her  own  ex- 
pense, and  for  the  support  of  herself  and 
children;  that  the  sheriff,  by  virtue  of  an 
execution  at  law  and  by  direction  of  the 
defendant,  the  plaintiff  in  said  execution, 
has  levied  upon  the  growing  crops  upon  the 
farm,  and  is  about  proceeding  to  sell  the 
same,  in  disregard  of  the  claim  and  the 
rights  of  the  complainant.  ...  It  is  ob- 
jected that  the  husband  is  a  necessary  party 
to  the  bill.  The  bill  is  exhibited  and  sworn 
to  bv  the  husband  as  the  next  friend  of  the 
wife;  but  he  is  not  joined  as  a  party  in  the 
bill,  either  as  complainant  or  defendant.  He 
cannot  legally  be  joined  as  complainant,  his 
interest,  which  is  claimed  by  the  defendant, 
being  adverse  to  that  of  his  wife.  Persons 
having  adverse  or  conflicting  interests  in 
reference  to  the  subject-matter  of  the  litiga^ 
tion  ought  not  to  join  as  complainants  in  the 
suit." 

In  Wight  V.  Roethlisberger,  116  Mich.  241, 
74  N.  W.  474,  it  was  held  that  the  wife  was 
a  proper  party  to  a  suit  brought  by  her  and 
her  husband  to  enjoin  a  sale  of  property  held 
by  them  as  tenants  by  the  entirety,  under  an 
execution  issued  on  a  judgment  against  the 
husband. 

In  Fairchild  v.  Knight,  18  Fla.  770,  it  was 
held  that  a  wife  should  sue  by  her  husband 
as  next  friend  in  an  action  to  prevent  a  sale 
of  her  property  under  an  execution  issued 
against  her  husband. 

In  Broussard  v.  Lawson  (Tex.)  124  S.  W. 
712,  a  suit  was  brought  by  a  wife  to  enjoin 
a  sale  of  her  property  under  an  execution 
issued  against  her  husband.  The  suit  was 
brought  without  a  joinder  of  the  husband,  it 
being  alleged  that  he  refused  to  join.  A 
cross  bill  was  filed  by  the  defendant  in  which 
he  prayed  for  a  dissolution  of  the  injunction 
and  for  the  recovery  of  damages  on  the  in- 
junction bond.  The  wife  in  answering  the 
cross  bill  prayed  that  her  husband  be  made  a 
party  defendant  to  the  cross  bill,  which  was 
refused  and  on  appeal  the  refusal  was  af- 
firmed. 
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h.  Guardian  or  Ward. 

It  has  been  held  that  -where  property  be- 
longing to  minors  has  been  seized  under 
judgments  against  their  tutor  individually 
the  tutor  can  maintain  an  action  to  enjoin 
the  seizure  without  joining  the  under  tutor 
as  a  party  plaintiff,  although  he  cannot  with- 
out joining  the  under  tutor  have  a  decree 
quieting  the  title  of  the  minors  to  the  prop- 
erty. McEnery  v.  Letchford,  23  La.  Ann. 
617. 

In  Wight  V.  Roethlisberger,  116  Mich.  241, 
74  N.  W.  474,  a  suit  was  broyght  to  enjoin 
a  sale  of  property  under  an  execution  issued 
on  a  judgment  rendered  in  favor  of  one  of 
the  defendants  as  a  guardian.  The  bill  for 
injunction  not  showing  that  the  ward  of  the 
guardian  defendant  was  interested,  it  was 
held  that  he  was  not  a  necessary  party. 

6.  Pleading. 

a.  Campla>int. 

(1)  In   General. 

It  has  been  held  that  defects  in  a  complaint 
filed  to  enjoin  an  execution  sale  can  be  cured 
by  the  pleadings  of  the  defendants.  Bell  v. 
Murray,  13  Colo.  App.  217.  67  Pac.  488, 
wherein  the  court  said:  "It  is  clear  that  the 
pleadings  in  this  action  were  sufficient  to 
sustain  the  judgment.  Even  if  it  be  conceded 
that  the  complaint  was  defective,  these  de- 
fects were  cured  by  the  pleadings  of  defend- 
ants. If  the  complaint  omitted  any  allega- 
tions which  it  should  have  contained,  they 
were  all  supplied  by  the  answer  and  cross- 
complaint  of  defendants.  In  this,  after  deny- 
ing the  allegations  oi  the  complaint,  the  de- 
fendants set  up  all  the  allegations  tending  to 
show  that  Palmer  was  the  equitable  owner  of 
the  premises  levied  upon,  and  everything  that 
was  necessary  to  show  that  the  premises 
should  be  subject  to  sale  under  the  execution 
and  judgment.  The  prayer  was  that  the 
defendant  Old  be  decreed  to  have  a  lien  upon 
the  lode  claim  levied  upon  to  the  amount  of 
his  judgment  and  costs,  and  that  the  same 
be  made  available  and  be  enforced  by  the 
order  and  direction  of  this  court.  The  plain- 
tiff by  replication  put  in  issue  all  of  these 
averments  of  the  answer  and  cross-complaint, 
and  upon  the  issues  thus  made  the  case  pro- 
ceeded to  trial  and  judgment.  The  answer 
and  cross-complaint  became  therefore  an  ex- 
press aider  of  the  complaint  of  plaintiff,  and 
by  reason  thereof  the  suit  became  in  reality 
an  action  to  test  the  title  of  Palmer  in  the 
premises,  which  the  judgment  creditor  was 
authorized  to  maintain  even  before  he  at- 
tempted to  subject  the  premises  to  execution 
sale.  ...  The  judgment  creditor  asked 
for  affirmative  relief,  sought  the  power  of  the 


court  to  aid  him  in  enforcing  his  clainas 
against  this  property,  and  did  everything 
which  it  was  in  his  power  at  any  stage  of 
the  proceedings  to  have  done  towards  the 
enforcement  of  his  rights  against  the  prop- 
erty and  in  derogation  of  the  rights  of  plain- 
tiff, who  was  the  record  owner,  and  in  such 
case  he  cannot  be  permitted  in  the  same 
breath  to  object  to  the  court  proceeding  at  all 
in  the  action,  and  to  say  that  the  plaintiff  in 
his  complaint  failed  to  properly  present  the 
issue  which  he  himself,  in  his  answer  and 
cross-complaint,  asked  to  be  presented  and 
did  fully  present,  and  upon  which  he  went  to 
trial." 

A  complaint  in  a  suit  brought  to  enjoin 
an  execution  sale  need  not  allege  matters  of 
defense.  Hill  v.  Meinhard,  39  Fla.  Ill,  21 
So.  805.  In  that  case  a  wife  brought  a  suit 
to  enjoin  an  execution  sale  of  her  property 
under  an  execution  issued  on  a  judgment 
against  her  husband.  It  was  held  that  it  was 
not  necessary  for  the  complainant  to  negative 
the  fact  that  she  voluntarily  permitted  her 
husband  to  use  her  money  as  his  own  by  in- 
vesting it  in  property  in  his  own  name,  and 
that  he  obtained  credit  on  the  faith  of  the 
apparent  ownership  of  the  property,  and  that 
consequently  the  wife  is  estopped  to  assert  a 
claim  in  the  property  as  against  her  hue^ 
band's  creditors,  as  that  was  a  matter  of 
defense. 

It  has  been  held  that  where  a  petition  in  a 
suit  to  enjoin  an  execution  presented  only 
technical  grounds  for  relief  without  disclosing^ 
merits,  the  averments  should  be  taken  most 
strongly  against  the  plaintiff  and  that  no 
material  allegations  would  be  supplied. 
Gothard  v.   Reiley,  14  Tex.   461. 

Where  in  a  suit  to  enjoin  an  execution 
sale  the  complaint  filed  presents  no  ground 
for  the  intervention  of  a  court  of  equity^ 
it  cannot  be  aided  by  the  filing  of  a  supple- 
mental petition.  Fahs  v.  Roberts,  54  111. 
192. 

A  bill  seeking  to  enjoin  a  sale  by  virtue 
of  an  execution  issued  on  a  judgment  shouM 
state  facts  relating  to  and  showing  the  ren- 
dition of  the  judgment.  Schuyler  v.  Brough- 
ton,  66  Cal.  252,  3  Pac.  870;  Adams  v.  White, 
23  Fla.  852,  2  So.  774;  Trueblood  v.  Hollings- 
worth,  48  Ind.  537;  Knightstown  First  Nat» 
Bank  v.  Deitch,  83  Ind.  131.  Thus  in  True- 
blood  v.  Hollingsworth,  supra,  the  court  said: 
"[The  complaint]  does  not  inform  us  who 
were  the  parties  to  the  judgment  upon  which 
the  execution  mentioned  was  issued,  nor  in 
what  court,  nor  when,  the  judgment  was 
rendered.  While  it  was  not  incumbent  on 
Hollingsworth  to  set  forth  the  judgment  and 
execution,  under  which  the  alleged  sale  was 
about  to  be  made,  with  as  much  particularity 
as  if  he  claimed  under  them,  yet  it  was 
neoessazy  for  him  to  show  them  with  auffi- 
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cient  particularity  to  give  color  of  right  in 
the  sheriff  to  make  the  levy  and  sale." 

It  seems  that  a  person  seeking  to  enjoin 
an  execution  sale  must  set  out  the  nature  of 
his  title  in  the  property,  relief  against  the 
sale  of  which  is  sought.  Hill  v.  Meinhard, 
39  Fla.  111.  21  So.  805 ;  Knightstown  First 
Nat.  Bank  v.  Deitch,  83  Ind.  131;  Davis  v. 
Beall,  21  Tex.  Civ.  App.  183,  50  S.  W.  1086. 

It  has  also  been  held  that  in  a  suit  to  en- 
join an  execution  sale  of  lands  the  complaint 
should  contain  a  description  of  them.  Arm- 
strong V.  Farmers'  Bank,  130  Ind.  608,  30 
X.  £.  695. 

(2)  Offer  to  Do  Equity. 

A  party  seeking  the  aid  of  a  court  of  equity 
to  enjoin  an  execution  sale  is  not  entitled 
to  relief  unless  he  offers  to  do  equity.  See 
the  cases  cited  throughout  this  subdivision. 

Thus  where  an  execution  sale  was  sought  to 
be  enjoined  on  the  ground  that  the  judgment 
which  the  execution  issued  was  founded  in 
part  on  a  usurious  debt,  it  was  held  that  the 
complainant  was  required  to  waive  a  for- 
feiture of  the  legal  interest  on  the  debt.  Gee 
V.  Southworth,  10  Paige  (N.  Y.)  297.  And 
in  Johnson  v.  Connecticut  Bank,  21  Conn.  148, 
it  appeared  that  the  widow  of  a  testator,  to 
avoid  the  making  of  an  inventory,  in  lieu 
of  the  personalty  bequeathed  her  was  per- 
mitted to  take  all  the  furniture  in  the  former 
dwelling  place  of  the  deceased.  A  judgment 
was  recovered  against  her  and  an  execution 
thereon  was  levied  on  the  property.  A  bill 
was  filed  by  the  children  and  heirs  of  the 
deceased  to  enjoin  a  sale  by  virtue  of  the 
execution  on  the  ground  that  the  articles 
levied  on  were  familv  relics  and  as  such  of 
peculiar  value  to  the  complainants,  but  relief 
was  denied  on  the  ground  that  there  was  no 
offer  to  pay  the  value  of  the  articles  seized. 

Where  an  execution  debtor  seeks  to  enjoin  a 
sale  of  his  property  under  the  execution  and 
it  appears  that  a  part  of  the  judgment  on 
which  the  execution  issued  is  unsatisfied,  he 
will  not  be  entitled  to  anv  relief  unless  he  of- 
fers  to  pay  the  part  remaining  unpaid.  Gibson 
▼.  Carreker,  92  Ga.  801, 19  S.  E.  42;  Wilkinson 
V.  Holton,  119  Ga.  657,  46  S.  E.  620;  Baragree 
T.  Cronkhite,  33  Ind.  122;  Russell  v.  Cleary, 
105  Ind.  502,  5  N.  E.  414 ;  Eaton  v.  Markley, 
126  Ind.  123,  25  N.  E.  150;  Anamosa  v.  Wurz- 
hacher,  37  la.  26 ;  Gardner  v.  Jenkins,  14  Md. 
58:  Shannon  v.  Hay  (Tex.)  153  S.  W.  360; 
Ripps  V.  Hermann '(Tex.)  163  S.  W.  1023; 
Barcua  v.  O'Brien  (Tex.)  171  S.  W.  492; 
Jones  V.  Gough  (Tex.)  175  S.  W.  1107.  Thus 
in  Russell  y.  Cleary,  supra,  it  was  said: 
''Where  an  execution  has  been  issued  on  a 
judgment,  which  is  confessedly  right  as  to 
a  part  of  its  amount,  the  execution  defendant 
cannot  enjoin  the  collection  of  such  executioQ, 
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until  he  has  first  paid  or  tendered  that  part 
thereof,  which  is  admitted  to  be  right.  In 
such  a  case,  the  familiar  rule  is  applicable 
that  a  suitor,  who  seeks  equitable  relief,  must 
affirmatively  show  in  his  complaint  that  he 
has  first  offered  to  do  equity;  otherwise,  he 
can  have  no  standing  in  a  court  of  equity." 
And  in  Gardner  v.  Jenkins,  14  Md.  58,  the 
court  said:  "We  think  the  injunction  im- 
properly  issued  in  this  case,  and  that  the 

order  should  be  reversed The  bill 

admits  that  the  complainant  is  indebted  to 
the  defendant,  but  it  does  not  state  the 
amount,  nor  offer  to  pay  it.  The  case  of 
Fowler  v.  Lee,  10  Gill  &  J.  363,  shows,  to- 
use  its  language,  that  'courts  of  chancery  du 
not  lightly  interfere  with  judgments  at  law. 
It  is  only  for  the  prevention  of  fraud,  or 
to  relieve  from  substantial  injury  or  gross 
injustice,  that  its  high  and  extraordinary 
power  of  interference  by  injunction  is  ever 
resorted  to.  It  is  never  merely  for  the  cor- 
rection of  informalities  or  irregularities  in 
legal  or  judicial  proceedings.  He  who  seeks 
to  avail  himself  of  such  defects,  must  prose- 
cute his  remedies  at  law;  from  a  court  of 
equity  he  can  receive  no  countenance.*  It 
may  be  said  of  the  present  complainant  as 
was  said  of  the  one  in  the  case  referred;  'to 
obtain  relief  by  injunction  against  this  judg- 
ment he  should,  by  his  bill,  have  offered  to  do 
equity,  by  paying  into  court  the  debt  which, 
by  his  own  statement,  he  had  shown  himself 
in  honor  and  in  conscience  under  an  obliga- 
tion to  pay.' "  In  Anamosa  v.  Wurzbacher, 
37  la.  25,  in  applying  the  rule,  the  court 
said:  "It  was  agreed  that  the  judgment 
should  be  paid  in  a  town  order  within  thirty 
days.  Before  the  expiration  of  that  time 
defendant  caused  execution  to  issue.  Plain- 
tiff made  no  tender  of  the  order  within  the 
thirty  days  agreed  upon;  but  on  the  twenty- 
fourth  day  of  October,  forty-eight  days  after 
the  rendition  of  judgment,  and  eighteen  days 
after  the  expiration  of  the  time  for  paying 
the  town  order,  without  any  offer  of  perform- 
ance on  its  part,  instituted  this  proceeding 
for  injunction.  Under  such  circumstances 
plaintiff  has  no  standing  in  a  court  of  equity. 
He  who  asks  equity  must  do  equity." 

But  it  seems  that  an  actual  tender  into 
court  is  not  necessary.  Hamburger  v.  Kos- 
minsky  (Tex.)  61  S.  W.  968,  wherein  the 
court  said:  "The  appellants  contend  that,  aa 
the  appellees  did  not  actually  tender  in  court 
the  sum  admitted  to  be  owing  on  the  judg- 
ment, the  injunction  should  have  been  dis- 
solved. The  appellees  sought  to  restrain  the 
collection  only  of  the  amount  claimed  by 
Hamburger  Bros.  &  Co.  in  excess  of  the  sum 
due,  and  were  therefore  under  no.  equitable 
duty  to  pay  the  sum  due  before  they  could 
ask  of  fi  court  of  equity  the  relief  desired. 
Appellees  tendered  the  sum  due  before  they 


298 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


brought  this  guit,  and  even  before  the  execu- 
tion was  issued,  and  in  their  petition  for  in- 
junction again  offered  to  pay  the  same.  The 
execution  was  levied  before  this  suit  was 
begun.  In  such  case  appellees  were  not  bound 
to  actually  produce  the  money  in  court,  as  a 
prerequisite  to  the  right  to  be  heard,  but  the 
court  could  hear  their  cause,  and  impose, 
as  a  condition  precedent  to  the  granting  of 
the  relief  sought,  such  terms  as  were  proper 
under  the  ciVcumstances  shown." 

Where  an  execution  sale  is  sought  to  be 
enjoined  on  the  ground  that  the  judgment  on 
which  the  execution  issued  is  void,  there 
need  be  no  offer  to  pay  the  part  of  the  judg- 
ment remaining  unpaid.  Sfarsh  v.  Mead, 
57  la.  535,  10  N.  W.  922;  Cooley  v.  Barker, 
122  la.  440,  98  N.  W.  289,  101  Am.  St.  Kep. 
276.  Thus  in  the  case  first  cited  the  court 
.said:  '*In  the  case  at  bar  the  petition  does 
not  a4mit  that  anything  is  due.  The  plain- 
tiff sought  by  his  petition  to  contest,  in  good 
faith,  as  we  doubt  not,  the  validity  of  the 
entire  judgment.  It  was  his  right,  we  think, 
to  have  an  adjudication  upon  that  point. 
The^want  of  a  tender,  therefore,  of  the  part 
not  alleged  to  be  paid  did  not,  we  think, 
deprive  him  of  the  right  to  have  the  injunc- 
tion as  to  the  other  part  continued  to  the 
hearing." 

In  City  Nat.  Bank  v.  Kinnebrew  (Tex.) 
190  S.  W.  536,  it  was  held  that  a  husband 
and  wife  could  maintain  an  action  to  enjoin 
a  sale  of  the  wife's  separate  property  by  vir- 
tue of  an  execution  issued  on  a  judgment  ob- 
tained against  the  husband,  without  offering 
to  pay  the  judgment.  The  court  said:  "It 
is  insisted  that  neither  Mrs.  Kinnebrew  nor 
her  husband  could  maintain  the  present  suit 
for  the  equitable  relief  by  injunction  without 
first  offering  to  pay  the  judgment  upon  which 
the  execution  was  levied.  Authorities  such 
as  Shannon  v.  Hay,  153  S.  W.  360,  and  Sey- 
mour V.  Hill,  67  Tex.  387,  3  S.  W.  313,  cited 
in  support  of  that  contention,  have  no  appli- 
cation to  the  present  suit.  The  judgment 
upon  which  execution  was  issued  was  against 
J.  J.  Kinnebrew  and  was  not  against  Mrs. 
Lizzie  Kinnebrew.  J.  J.  Kinnebrew  was  the 
plaintiff  in  the  suit,  but  he  was  joined  pro 
forma  with  his  wife,  who  was  really  the  party 
in  interest,  and  it  is  quite  clear  that  she  had 
the  right  to  an  injunction  to  restrain  the  sale 
of  her  separate  property  to  satisfy  her  lius- 
band's  debt  without  offering  to  pay  such  debt. 
Vernon's  Sayies'  Texas  Civil  Statutes,  art. 
4643." 

(3)  Multifariousness. 

It  seems  that  a  bill  filed  to  secure  in  one 
action  an  injunction  against  sales  under  dif- 
ferent executions  is  not  multifarious  where 
there  is  an  identity  of  issues  arising  from  the 


objections  to  the  different  executions  and 
sales  thereunder.  Clary  v.  Haines,  61  Ga. 
520;  Speyer  v.  Miller,  108  La.  204,  32  So. 
524,  61  L.R.A.  781 ;  Clegg  V.  Varnell,  18  Tex. 
294 ;  Wills  Point  Bank  v.  Bates,  76  Tex.  329, 
13  S.  W.  309;  Hammer  v.  Woods,  6  Tex.  Civ. 
App.  179,  24  S.  W.  942.  See  also  Oliphint  v. 
Mansfield,  36  Ark.  191.  Thus  in  Wills  Point 
Bank  v.  Bates,  supra,  it  was  said:  '*In  the 
case  of  Clegg  v.  Varnell,  18  Tex.  304,  this 
court,  referring  to  Story's  Equity  Pleadings, 
said:  'There  is. not  any  positive,  inflexible 
rule  as  to  what  constitutes  multifariousness, 
which  is  fatal  to  the  suit  on  demurrer.  The 
courts  have  alwaj^s  exercised  a  sound  discre- 
tion in  determining  whether  the  subject-mat- 
ters of  the  suit  are  properly  joined  or  not. 
The  substance  of  the  rules  on  the  subject 
appears  to  be  that  each  case  must  be  governed 
by  its  own  circumstances,  and  whether  it  be 
multifarious  or  not  must  be  left  in  a  great 
measure  to  the  sound  discretion  of  the  court. 
Defendants  ought  not  to  be  put  to  incon- 
venience and  expense  in  litigating  matters  in 
which  they  have  no  interest,  and  on  the  other 
hand  unnecessary  litigation  and  multiplicity 
of  suits  ought  to  be  avoided.  While  defend- 
ants are  protected,  plaintiffs  must  not  be  put 
to  the  necessity  of  bringing  two  suits  instead 
of  one.'  We  think  this  doctrine  applies  with 
peculiar  force  to  the  case  before  us.  The 
judgments  against  plaintiffs  originated  in  the 
same  transaction.  The  questions  with  regard 
to  their  validity  and  interpretation  are  the 
same.  The  executions  were  levied  upon  the 
same  property,  and  tlie  question  upon  which 
it  is  sought  to  restrain  them  was  common 
to  all  the  cases,  and  substantiallv  affects  them 
all  alike,  and  in  addition  to  that  the  litiga- 
tion has  heretofore  been  conducted  as  if  the 
different  proceedings  were  but  one  cause." 
In  Speyrer  v.  Miller,  108  La.  204,  32  So.  524, 
61  L.R.A.  781,  it  was  said :  "As  to  misjoinder 
of  defendants.  The  injunction  is  against 
three  separate  seizures,  under  separate  exe- 
cutions, in  satisfaction  of  separate  judgments 
in  favor  of  three  different  creditors  between 
whom  there  was  no  privity.  It  is  doubtful 
whether  under  these  circumstances  the  ex- 
ception of  misjoinder  of  parties  was  not  good. 
The  law  abhors  a  multiplicity  of  suits,  but 
so  it  does  an  incongruous  assemblage  of  liti- 
gants— possibly  discordant.  The  practice  of 
joining  in  one  injunction  several  seizures 
made  by  different  creditors  is  not  to  be  en- 
couraged, and  could  be  tolerated  only  in 
exceptional  cases.  But  probably  the  present 
case  is  of  that  character.  The  three  seizures 
were  from  the  same  court,  by  the  same  ofRoer, 
at  the  same  time,  of  the  same  property,  and 
were  consolidated  for  advertisement.  All  the 
defendants  are  represented  by  the  same  at- 
torney, and  the  issues  as  to  all  the  defendants 
were  necessarily  the  same;  so  that  no  pos^i- 
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ble  complication  could  arise.  At  all  events, 
this  defect,  if  such,  ^ras  of  those  which 
could  be  cured  under  the  doctrine  invoked 
above  in  connection  with  the  bond." 

In  Clary  v.  Haines,  61  Ga.  520,  the  parties 
to  the  two  different  executions  sought  to  be 
enjoined  were  identical,  and  the  levies  there- 
under were  made  by  the  same  officer.  Hold- 
ing that  the  bill  was  not  multifarious  the 
court  said:  "Was  the  bill  multifarious? 
Both  executions  were  between  the  same  par^ 
ties,  levied  l^  the  same  officer,  on  the  same 
property,  and  were  subject  to  the  same  ob- 
jections. The  relief  prayed  against  one,  and 
the  grounds  thereof,  were  identical  with  the 
relief  prayed  against  the  other,  and  the 
pounds  thereof.  The  bill  sought  to  ward 
off,  by  the  same  means,  two  blows,  with  two 
like  instruments,  aimed  by  the  same  parties 
at  the  same  object.  To  exact  a  unity  in  the 
bill  more  strict  than  this,  would  be  to  go 
beyond  the  sticklers  for  the  dramatic  unities 
— the  classical  purists  in  dramatic  composi- 
tion, who  are  to  be  satisfied  with  nothing  less 
than  complete  unity  of  time,  of  place,  and  of 
action.  May  not  he  who  attacks  with  a 
double  barrel  be  resisted,  just  as  if  he  shot 
with  a  single  barrel?" 

In  Oliphint  v.  Mansfield,  36  Ark.  191, 
it  was  held  that  an  assignee  for  the  benefit 
of  creditors  could  maintain  a  suit  to  enjoin 
sales  of  the  property  assigned  under  execu- 
tions sued  out  by  different  creditors  of  the 
at'signor. 

It  has  been  held  that  a  bill  brought  by  a 
husband  and  wife  to  enjoin  a  sale  under  an 
execution  issued  against  the  husband  of  prop- 
erty claimed  to  belong  to  the  wife  and  setting 
up  in  the  alternative  a  homestead  right  in 
the  husband  and  wife  to  the  property  levied 
on,  is  not  multifarious.  Knight  v.  Kaufman, 
105  La.  35,  29  So.  711;  Clegg  v.  Varnell,  18 
Tex.  294. 

Where  an  execution  is  levied  on  property 
belonging  to  different  owners,  but  no  part 
of  the  property  is  held  jointly  or  in  common 
by  them,  they  cannot  join  in  one  suit  to  en- 
join its  sale  under  the  execution.  Titus  v. 
Beiinet,  8  X.  J.  Eq.  267;  Baker  v.  Rinebard, 
11  VV.  Va.  238.  In  the  case  last  cited  it 
was  said:  "There  is  also  another  fatal  error 
in  thp  bill  in  this  case.  It  is  multifarious, 
and  Rhould  for  that  reason  have  been  dis- 
miRsed  on  demurrer.  The  plaintiff  owned,  as 
the  bill  alleges,  the  property  levied  on,  not 
jointly,  but  each  of  the  plaintiffs  owned 
Beverally  different  articles  of  the  property 
levied  on.  Their  titles  to  this  property  are 
not  alleged  to  have  been  derived  even  from  the 
same  source.  ITieir  claims  appear  by  the 
bill  to  have  been  separate  and  distinct;  they 
could  not  bring  one  suit;  and  the  demurrer 
to  the  bill  should  therefore  have  been  sus- 
Uined." 
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In  Mclnnis  ▼.  Wingate,  138  La.  682,  70 
So.  610,  it  was  held  that  a  demand  in  the 
petition  in  a  suit  to  enjoin  an  execution  sale 
that  the  judgment  on  which  the  execution 
issued  be  decreed  to  be  satisfied  and  extin- 
guished was  not  inconsistent  with  a  demand 
in  the  alternative  that  the  judgment  be  de- 
creed null  and  void. 

(4)  Verification. 

The  bill  in  a  euit  to  enjoin  an  execution 
eale  should  be  sworn  to.  Kobertson  v.  Travis, 
4  La.  Ann.  151;  Ecelee  v.  Daniels,  16  Tex. 
186;  Manistique  Lumber  Co.  v.  Lovejoy,  55 
Mich.  189,  20  N.  W.  899.  See  also  Beattv  v. 
Dufief ,  10  La.  Ann.  266 ;  American  Nat.  Bank 
V.  Strong  (Tex.)  188  8.  W.  1014.  "Where  an 
execution  or  judgment  is  sought  to  be  en- 
joined, there  is  good  reason  why  the  petition 
should  be  under  oath,  as  the  defendant  has 
rights  which  should  not  be  disturbed,  unless 
on  real  and  substantial  grounds."  Eccles  v. 
Daniels,  supra. 

In  Robertson  v.  Travis,  4  La.  Ann.  151,  it 
was  held  that  where  a  number  of  parties 
plaintiff  filed  a  bill  to  enjoin  an  execution 
sale  and  the  bill  was  not  sworn  to  by  all,  the 
temporary  injunction  granted  on  the  filing 
of  the  bill  should  be  dissolved  as  to  the  par- 
ties not  verifying  the  bill.  Compare  Amer- 
can  .Nat.  Bank  v.  Strong  (Tex.)  188  S.  W. 
1014. 

It  has  been  held  that  an  afiUdavit  filed 
with  a  petition  to  obtain  an  injunction 
against  an  execution  sale  is  insufificient  where 
it  is  sworn  to  by  a  person  not  connected  with 
the  suit.  Smith  ▼.  Frohlich,  135  La.  733,  66 
So.  163,  wherein  the  court  said:  "An  affida- 
vit made  by  a  person  apparently  not  con- 
nected with  the  suit  is  practically  no  affi- 
davit." 

In  McRae  v.  Brown,  12  La.  Ann.  181,  a 
married  woman  sued  for  an  injunction 
against  an  execution  issued  on  a  judgment 
against  her  husband,  on  the  ground  that  the 
property  seized  was  her  individual  property. 
It  was  held  that  an  insufficient  description  in 
the  aflldavit  of  the  property  seized  could  not 
be  supplied  by  the  allegation  in  an  unsworn 
petition.  The  court  said:  "Where  the  plain- 
tiff in  injunction  seeks  to  restrain  the  exe- 
cution of  a  judgment,  on  the  ground  that 
the  property  seized  does  not  belong  to  the 
judgment  debtor,  but  to  the  plaintiff  in  the 
injunction,  the  question  of  ownership  is  the 
only  one  which  can  be  examined.  The  plain- 
tiff in  such  a  case  is  without  interest,  and 
therefore  without  right,  to  provoke  any  other 
issue;  and  with  reference  to  the  issue  thus 
presented,  the  affidavit  should  be  such  as  to 
disclose  a  distinct  pecuniary  interest,  suffi- 
cient to  authorize  the  application  for  a  writ 
of  injunction.     The  allegations  of  the  peti* 
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tion  in  this  case  are  not  Bupported  by  the 
affidavit.  The  affidavit  merely  states  that  the 
sheriff  has  'seized  the  individual  property  of 
the  deponent.'  There  is  no  description  what- 
ever of  the  property  seized,  nor  any  state- 
ment of  its  value.  Such  an  affidavit  is  too 
vague  to  form  the  basis  of  an  injunction,  and 
the  court  is  not  at  liberty  to  refer  to  the 
petition,  which  is  not  sworn  to,  for  the  pur- 
pose of  supplying  by  conjecture  the  defects 
of  the  affidavit." 

In  Vidal  v.  Ocean  Ins.  Co.  5  Rob.  (La.) 
68,  it  was  held  that  a  bill  filed  by  an  assignee 
in  bankruptcy  to  enjoin  a  sale  of  property 
belonging  to  the  bankrupt's  estate,  by  virtue 
of  an  execution  issued  on  a  judgment  against 
the  bankrupt,  need  not  be  sworn  to,  the  court 
saying:  ''The  third  opponent  is  not  required 
to  make  an  oath  in  order  to  obtain  an  in- 
junction." 

Where  a  petition,  properly  verified,  sought 
an  injunction  against  an  execution  sale  on 
the  ground  that  the  property  seized  was  a 
part  of  the  individual  property  of  the  wife, 
whereas  the  execution  was  issued  on  a  judg- 
ment against  her  husband,  and  the  title  in 
the  wife  was  sufficiently  shown,  it  was  held 
no  ot>jection  to  a  supplemental  petition  not 
making  a  material  addition,  that  it  was  not 
accompanied  by  another  affidavit.  Hart  ▼• 
Connolly,  49  La.  Ann.  1587,  22  So.  809. 

(5)   Filing. 

Where  a  bill  to  enjoin  an  execution  sale  is 
indorsed  with  an  order  for  an  injunction  to 
issue  on  the  filing  of  the  bill,  the  bill  should 
be  filed,  whether  or  not  the  injunction  is 
made  use  of.  Stimson  v.  Bacon,  9  N.  J.  IBq, 
144. 

b.  A.iMW9r. 

In  an  action  to  enjoin  an  execution  sale 
an  answer  which  sets  up  a  defense  by  way  of 
avoidance  need  not  be  taken  as  true  although 
no  reply  is  filed.  Carter  v.  Goodman,  11 
Bush  (Ky.)  228.  In  that  case  the  purchaser 
of  land  from  a  grantor  against  whom  a  judg- 
ment was  subsequently  rendered  filed  a  bill 
in  equity  to  enjoin  a  sale  of  the  lands  by 
virtue  of  an  execution  issued  on  the  judg- 
ment. The  execution  creditor  answered  the 
bill  by  alleging  that  the  deed  was  made  to 
defraud  creditors.  The  court  said:  "The 
answer  contained  no  denial  of  the  allegation 
that  a  deed  had  been  made  to  W.  J.  Goodman 
and  that  it  was  recorded  before  the  execu- 
tions issued,  and  that  the  pleadings  thus  made 
a  prima  facie  case  for  Goodman,  and  then  by 
way  of  avoidance  it  was  alleged  that  the  deed 
was  fraudulent;  but  these  averments  were 
necessary  as  a  defense  to  the  plaintiff's  ac- 
tion, and  in  order  to  defeat  the  plaintiff,  W. 
J.  Goodman,  his  deed  having  been  regularly 
recorded  before  the  emanation  of  the  fi.  fas., 


it  devolved  on  the  appellants  to  prove  that 
it  was  fraudulent.  The  question  whether  the 
deed  was  fraudulent  was  thus  placed  directly 
in  issue  by  the  petition  and  answer,  and  if 
there  had  been  a  reply  to  the  answer  there 
would  have  been  two  issues  between  the  same 
parties,  involving  precisely  the  same  ques- 
tions and  it  was  therefore  not  necessary  to 
reply  to  the  allegations  of  the  answer.  A 
judgment  on  the  issue  made  would  have  had 
precisely  the  same  effect  on  an  issue  made  by 
a  reply  controverting  the  allegations  of  the 
answer.  We  are,  therefore,  of  the  opinion 
that  the  court  did  not  err  in  failing  to  take 
the  allegations  of  the  answer  as  true." 

In  Miller  v.  Wilkerson,  10  Kan.  App.  676 
mem.  62  Pac.  253,  a  suit  was  brought  by  the 
grantee  of  a  judgment  debtor  to  enjoin  the 
sale  of  his  land  by  virtue  of  an  execution 
issued  against  his  grantor.  It  was  held  that 
an  allegation  in  the  answer  that  the  deed 
to  the  plaintiff  was  fraudulent,  without  a 
further  allegation  that  it  was  fraudulent  as 
to  judgment  creditors,  was  sufficient. 

In  Ford  v.  Douglas,  5  How.  143,  12  U.  S. 
{It.  ed.)  89,  a  suit  was  brought  to  enjoin 
an  execution  sale  of  property  which  the 
plaintiff  alleged  he  had  purchased  at  a  pro- 
bate sale.  It  appeared  that  the  property  wa.» 
levied  on  under  an  execution  issued  on  a  judg- 
ment obtained  against  the  executor,  and  the 
execution  creditor  in  his  answer  attacked 
the  validity  of  the  sale.  It  was  held  that 
the  matter  set  up  in  the  answer  was  improper, 
and  should  have  been  set  up  by  a  cross  bill. 
The  court  said:  "In  this  court,  a  bill  filed 
in  the  equity  code  is  the  appropriate  remedy 
to  set  aside  the  conveyance.  In  the  present 
case  a  cross  bill  should  have  been  filed,  set- 
ting forth  the  matters  contained  in  the  an- 
swer of  the  defendant.  The  vendees  would 
then  have  had  an  opportunity  to  answer  the 
allegations  of  fraud  charged  in  the  bill,  and, 
if  denied,  the  parties  could  have  gone  to  their 
proofs,  and  the  case  disposed  of  upon  the 
merits.  It  is  said  that  in  some  of  the  western 
states  an  answer  like  the  one  in  question 
would  be  regarded  by  their  courts  in  the  na- 
ture of  a  cross  bill,  upon  which  to  found  pro- 
ceedings for  the  purpose  of  setting  aside  the 
fraudulent  conveyance.  But  the  practice  in 
this  court  is  otherwise,  and  more  in  conform- 
ity with  the.  established  course  of  proceeding? 
in  a  court  of  equity.  We  are  of  opinion, 
therefore,  that  the  appellant  mistook  his 
rights  in  attempting  to  raise  the  question  of 
fraud  in  the  probate  sales  in  his  answer  to 
the  injunction  bill;  and  that  instead  thereof 
l^e  should  have  filed  a  cross  bill,  and  have  thus 
instituted  a  direct  proceeding  for  the  purpose 
of  setting  aside  the  sales  and  subjecting  the 
property  to  his  judgments  and  executions; 
and  that  in  this  respect,  and  to  this  extent, 
the  decree  of  the  court  below  was  correct." 
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6.  Bond. 

a.  Necessity  of  Bond. 

Ordinarily  the  plaintiff  in  a  suit  to  enjoin 
an  execution  6ale  is  not  entitled  to  relief  imtil 
be  gives  an  injunction  bond.  Pell  v.  lender, 
8  B.  Mon.  (Ky.)  554;  Alexander  v.  Ghiselin, 
5  Gill  (Md.)  138;  Hinkle  v.  Baldwin,  93 
Mich.  422,  53  N.  W.  534;  Davis  v.  Dixon,  1 
How.  (Miss.)  64  26  Am.  Dec.  695;  Gaskins 
?.  Peebles,  44  Tex.  390;  Pierson  v.  Connellee 
(Tex.)  145  S.  W.  1039;  Sanders  v.  Bledsoe 
(Tex.)  173  S.  W.  539;  Gilles  v.  Miners'  Bank 
(Tex.)  184  S.  VV.  284.  See  also  Marlatt  ▼. 
Pcrrine,  17  N.  J.  Eq.  49;  Rossow  ▼.  Bank  of 
Commerce,  22  Week.  Dig.  (N.  Y.)  448;  Con- 
way V.  Jett,  3  Yerg.  (Tenn.)  481,  24  Am.  Dec 
590;  Faison  v.  Mclllwaine,  72  N.  C.  312. 

In  Marlatt  v.  Perrine,  17  N.  J.  Eq.  49,  an 
execution  defendant  brought  a  suit  to  enjoin 
a  sale  under  an, execution  issued  on  a  judg- 
ment  recovered  against  him  on  a  bond  with 
warrant  of  attorney  to  confess  judgment. 
Holding  that  the  suit  could  not  be  maintained 
without  his  giving  security  the  court  said: 
**The  complainant,  by  his  bill,  seeks  relief 
against  a  judgment  recovered  against  him  up- 
on bond  with  warrant  of  attorney  to  confess 
judgment,  and  to  enjoin  a  sale  under  an  ex« 
ecntion  issued  upon  the  judgment.  The  in- 
junction issued  without  the  security  required 
by  the  statute.  Nig.  Dig.  97,  §  11.  The 
statute  declares  that  no  injunction  shall  is- 
sue to  stay  proceedings  at  law  in  any  personal 
action  after  verdict  or  judgment,  on  the  ap- 
plication of  a  defendant  in  the  said  proceed- 
ings at  law,  unless  a  deposit  be  made,  or 
security  given,  in  compliance  with  the  terms 
of  the  act.  The  only  question  is,  whether  a 
judgment,  entered  by  confession  upon  a  bond 
with  warrant  of  attorney,  is  within  the  re- 
quirements of  the  statute.  It  is  clearly  with- 
in the  terms  of  the  act.  A  judgment  entered 
by  confession  upon  bond  with  warrant  of  at- 
torney, is  a  judgment  in  a  personal  action.  A 
proceeding  under  the  act  entitled  ^an  act  di- 
recting the  mode  of  entering  judgments  on 
bonds  with  warrants  of  attorney  to  confess 
judgments,'  is  an  action  of  debt.  .  .  .  The 
statute  is  imperative.  There  is  no  authority 
to  issue  the  injunction,  except  upon  the  terms 
prescribed  by  the  statute.  The  party  will  not 
be  put  to  his  motion  to  dissolve  the  injunc- 
tion. It  will  be  set  aside  for  irregularity. 
Where  an  injunction  is  granted  contrary  to 
the  statute,  the  party  is  entitled  to  summary 
relief.  Jenkins  v.  Wilde,  2  Paige  (N.  Y.) 
394.  The  injunction  must  be  set  aside  with 
costs,  unless  the  complainant  within  three 
days  deposit  the  money,  or  give  the  security 
required  by  the  statute,  in  which  event  the 
injunction  to  stand.'* 

In  Davis  v.  Dixon,  1  How.  (Miss.)  64,  26 
Am.  Dec.  695,  an  exception  to  the  rule  that 
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the  plaintiif  in  a  suit  to  enjoin  an  execution 
sale  must  give  a  bond  was  recognized  where 
the  suit  was  brought  by  personal  representa- 
tives. And  in  Alexander  ▼.  Ghiselin,  5  Gill 
(Md.)  138,  it  was  held  that  a  trustee  in  in- 
solvency who  brought  a  suit  to  enjoin  a  sale 
of  property  under  an  execution  against  the 
insolvent  debtor  was  not  required  to  give  a 
bond.  But  in  Cherry  v.  Western  Washington 
Industrial  Exposition  Co.  11  Wash.  586,  40 
Pac.  136,  it  was  held  that  a  receiver  who 
brought  a  suit  to  enjoin  an  execution  sale  of 
property  to  which  he  was  entitled  as  receiver 
was  required  to  give  an  injunction  bond. 

It  has  been  held  that  one  holding  an  equi- 
table interest  in  property,  without  giving  an 
injunction  bond,  could  bring  a  suit  to  enjoin 
its  sale  under  an  execution  against  the  holder 
of  the  legal  title.  Stewart  v.  Yates,  3  Bland 
(Md.)  615  note;  Cross  v.  Mullikin,  3  Bland 
(Md.)  616  note.  See  also  Cape  Sable  Co.'s 
Case,  3  Bland  (Md.)  606. 

In  Louisiana  the  defendant  in  execution  can 
obtain  an  injunction  against  an  execution  sale 
on  certain  grounds  without  giving  a  bond. 
Taft  V.  Donnes,  105  La.  699,  30  So.  112; 
O'Reilly  v.  Pietri,  135  La.  1,  64  So.  922; 
Smith  V.  Frohlich,  135  La.  733,  66  So.  163; 
Mclnnis  v.  Wingate,  138  La.  682,  70  So.  610; 
Berens  v.  Boutte,  31  La.  Ann.  112;  Lamorere 
V.  Cox,  32  La.  Ann.  246;  Hodgson  v.  Roth,  33 
La.  Ann.  941.  See  also  Dupre  v.  Anderson,  45 
La.  Ann.  1134,  13  So.  743.  Compare  Peterson 
V.  Stewart,  6  La.  Ann.  808,  '  These  grounds 
have  been  stated  as  follows:  "Under  Arts. 
739  and  740  of  our  Code  of  Practice,  the  de- 
fendant in  executory  process  can  arrest  the 
proceeding  without  bond,  by  alleging  some  of 
the  following  reasons:  1st.  That  he  has  paid 
the  debt  for  which  he  is  sued.  2d.  That  he 
has  been  remitted  by  the  creditor.  3d.  That 
it  has  been  extinguished  by  transaction,  no- 
vation, or  some  other  legal  manner.  4th.  That 
time  has  been  granted  to  him  for  paying  the 
debt,  although  this  circumstance  be  not  men- 
tioned in  the  contract.  5th.  That  the  act  con- 
taining the  privilege  or  mortgage  is  forged; 
6th.  That  it  was  obtained  by  fraud,  violence, 
fear,  or  some  other  unlawful  means.  7tb. 
That  he  has  a  liquidated  account  to  plead  in- 
compensation  of  the  debt  claimed.  8th.  And,, 
finally,  that  the  action  for  the  recovery  of 
the  debt  is  barred  by  prescription."  In  a  suit 
to  enjoin  an  execution  sale  on  grounds  other 
than  those  specified  a  bond  must  be  given. 
Berens  v.  Boutte,  31  La.  Ann.  112;  Hodgson 
V.  Roth,  33  La.  Ann.  941;  Taft  v.  Donnes,  105 
La.  699,  30  So.  112;  O'Reilly  v.  Pietri,  135  La. 
1,  64  So.  922;  Smith  v.  Frohlich,  135  La. 
733,  66  So.  163;  Mclnnis  v.  Wingate,  138 
La.  682,  70  So.  610.  Where  a  petition  to  en- 
join an  execution  sale  has  been  accompanied 
by  an  aflfidavit  and  bond,  a  supplemental  peti- 
tion making  no  material  addition  to  the 
original  petition  need  not  be  accompanied  by 
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another   affidavit  and   bond.     Hart  v.   Con- 
nolly, 49  La.  Ann.  1587,  22  So.  809. 

b.  Terms  of  Bond, 

\\liere  the  ground  for  an  injunction  against 
an  execution  sale  is  that  the  property  levied 
on  is  not  subject  to  the  execution,  the  in- 
junction bond  need  not  be  conditioned  to  pay 
the  judgment  on  which  the  execution  issued, 
but  only  to  pay  the  damages  and  costs  caused 
by  the  issuance  of  the  injunction.  Lewton 
V.  Hower,  18  Fla.  872;  State  Bank  v.  Macy, 
4  Ind.  362;  Hardin  v.  White,  63  la.  633,  16 
N.  \V.  580,  19  X.  W,  322.  See  also  Dunn  v. 
Bank  of  Mobile,  2  Ala.  152;  Hegeman  v.  Wil- 
son, 8  Paige   (N.  Y.)   29. 

Thus  in  State  Bank  v.  Macy,  supra,  it  was 
said:  ''The  plaintiffs  in  error  urge  the  re- 
versal of  the  decree  below,  on  the  further 
ground  that  the  bond  given  by  the  defend- 
ants, who  were  the  complainants  below,  on 
the  granting  of  the  injunction,  is  insufficient 
both  in  the  amount  of  the  penalty  and  the 
condition.  It  is  not  material  to  the  decision 
of  this  case  whether  the  bond  was  sufficient 
or  not;  for  the  decree  of  the  circuit  court 
being  affirmed,  the  party  can  sustain  no  in- 
jury. But  as  the  point  was  pressed  by  coun- 
sel, and  may  frequently  arise  in  practice,  it 
is  deemed  advisable  to  settle  it.  The  bond 
required  by  the  judge  on  granting  the  in- 
junction was  in  the  penalty  of  $1,000,  con- 
ditioned for  the  payment  of  all  damages  and 
costs,  etc.  This  was  in  accordance  with  the 
requirements  of  §  133,  c.  46,  R.  S.  1843. 
The  plaintiff  in  error  contends  that  the  bond 
should  have  been  in  accordance  with  the  pro- 
visions of  §  130  of  the  same  chapter,  which 
provides  that — ^*No  injunction  shall  be  grant- 
ed to  stay  proceedings  after  judgment,  in  any 
personal  action,  unless  the  complainant  shall 
file  bond  in  the  proper  clerk's  office,  with 
surety  to  be  approved  by  the  court,  judge  or 
judges,  granting  the  injunction,  in  a  penalty 
sullicient  to  secure  the  payment  of  such  judg- 
ment, interest  and  costs,  and  also  the  dam- 
ages and  costs  which  may  be  awarded  by  the 
court,  if  the  injunction  be  dissolved,'  etc. 
Section  133,  under  which  the  bond  was  filed, 
prescribes  that  'in  all  other  cases  not  speci- 
fied in  the  preceding  sections,  the  party  ob- 
taining an  injunction  shall  give  bond  to  the 
adverse  party  affected  thereby,  with  sureties, 
and  .1  such  penalty  as  may  be  required  and 
approved  by  the  court,  judge  or  judges  allow- 
ing the  same,  with  condition  for  the  payment 
of  all  damages  and  costs  which  may  accrue  by 
reason  of  such  injunctipn.'  Section  130  was 
manifestly  intended  to  embrace  those  cases 
where  it  is  sought  to  stay  some  process  taken 
by  the  party  for  the  enforcement  of  the  judg- 
ment. The  complainants  in  the  present  case 
ask  for  no  stay  of  process.  Tliey  do  not  Bjgk 
to  have  the  execution  suspended.    They  only 


seek  to  prevent  the  levy  of  the  execution  on 
property  not  subject  to  execution.  It  leaves 
the  judgment  intact  and  the  plaintiff  at 
liberty  to  resort  to  any  legal  process  for  it^ 
enforcement.  The  prayer  is,  that  the  plain- 
tiff shall  be  enjoined  from  levying  upon 
and  selling  certain  specified  property,  because 
it  is  not  the  property  of  the  judgment  de- 
fendant, but  the  property  of  third  perscMis. 
The  effect  of  the  injunction,  when  granted, 
is  not  to  stay  any  legal  'proceedings'  for 
the  enforcement  of  the  judgment.  It  was 
proper,  therefore,  that  the  penalty  of  the 
bond  should  be  fixed  by  the  judge  granting 
the  injunction,  and  that  it  should  be  con- 
ditioned for  the  payment  of  such  damages 
and  costs  as  should  accrue  by  reason  of  such 
injunction." 

In  Hardin  v.  White,  63  la.  633,  16  N.  W. 
580,  19  N.  W.  822,  the  court  said:  "The 
injunction  bond  filed  in  the  case  was  not 
for  double  the  amount  of  the  judgment  upon 
which  the  execution  issued.  The  defendant 
filed  a  motion  for  increase  of  the  bond,  and 
for  dissolution  of  the  injunction,  if  the  bond 
be  not  increased.  The  court  overruled  the 
motion.  The  defendant  complains  of  the 
action  of  the  court  in  this  respect.  Where 
proceedings  in  a  civil  action  upon  a  judg- 
ment are  sought  to  be  enjoined,  the  bond  must 
be  conditioned  for  the  payment  of  the  judg- 
ment, and  the  penalty  of  the  bond  must  be 
double  the  amount  thereof.  Code,  §§  3396 
and  3397.  Very  clearly,  the  bond  in  this 
case  is  insufficient,  if  the  object  c^  the  action 
is  to  stay  proceedings  upon  a  judgment  with- 
in the  meaning  of  the  statute.  But  the  ex- 
ecution is  general.  It  was  not  levied  upon 
the  property  in  question  in  pursuance  of  any 
express  judgment  or  order  of  court  to  tliat 
effect,  and  the  object  of  the  action  is  not  to 
enjoin  the  execution,  but  merely  the  sale 
under  it  of  this  particular  piece  of  property. 
It  would  impose  a  great  hardship  to  require  a 
person,  who  seeks  only  to  enjoin  the  sale 
of  a  particular  piece  of  property  under  gen- 
eral execution,  to  file  a  bond  in  double  the 
amount  of  the  judgment,  and  conditioned 
for  its  payment.  The  case  is  widely  different 
from  one  where  an  injunction  is  sought  for 
the  purpose  of  defeating  or  postponing  t!ie 
collection  of  the  judgment.  Tlie  denial  of  tlie 
right  to  sell  a  particular  piece  of  property  un- 
der general  execution  is  not,  in  any  proper 
sense,  we  think,  a  denial  of  the  right  to  pro- 
ceed under  the  judgment;  and,  in  our  opin- 
ion, the  statute  is  not  susceptible  of  the 
construction  which  the  defendant  would  put 
upon  it.  We  think  that  the  motion,  based 
upon  the  alleged  defect  in  the  bond,  that  it 
was  not  for  double  the  amount  of  the  judg- 
ment, was  properly  overruled." 

In  Lewton  v.  Hower,  18  Fla.  872,  an  in- 
junction against  an  execution  sale  was  ob- 
tained on  the  ground  that  the  property  levied 
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oa  was  the  homestead  of  the  plaintiff.     The 
injunction  bond  was  conditioned  to  pay  the 
costs  and  damages  in  case  the  injunction  was 
dissolved.     A  motion  to  dissolve  the  injunc- 
tion because  of  the  insufficiency  of  the  bond 
was  held  to  have  been  properly  overruled,  the 
court  saying:     "The  next  question  is  whether 
the  injunction   in  this  case  was  sought  'to 
enjoin  proceedings  at  law'  in  the  true  sense 
of  the  statute,  and  whether,  therefore,  a  bond 
to  secure  the  payment  of  the  judgment  and 
costs  and  other  damages  was  required  by  the 
statute.     .     .     .    The  'stay  of  proceedings  at 
law/  in  the  language  of  our  statute,  by  in- 
junction, was  without  question  intended  to 
refer  to  the   interposition   of   the   equitable 
power  of  the  court  of  chancery  to  stay  judg- 
ment or  the  enforcement  of  a  judgment  at 
law,  to  the  end  that  the  equitable  rights  and 
liabilities  of  parties  could  be  inquired  into, 
and  ultimately  permanently  enjoined  in  whole 
or  in  part.     The  object  of  exacting  security 
for  the  whole  amount  of  a  verdict  or  judg- 
ment in  case  of  such  stay  of  proceedings  was 
to  secure  the  plaintiff  his  judgment   if   he 
was  in  equity  entitled  to  it.    And  it  is  entire- 
ly beyond  doubt  that  the  stay  of  proceedings 
at  law,  the  stopping  of  the   wheels  of  the 
courts  of  law,   was  neither   intended  to   in- 
clude nor  does  it   include  the  enjoining  of 
parties   and    officers    from    selling    property 
which  may  not  be  subject  to   sale.     There 
would  be  no  sense  in  requiring  a  party  to 
give  a  bond  for  $3,000  conditioned  to   pay 
this  judgment  of  $1,600  merely  for  the  priv- 
il^e  of  trying  the  question  of  the  exemption 
from  levy  of  property  worth  $500.    No  ques- 
tion of  the  validity  of  the  judgment  is  in- 
volved, nor  is  the  execution  of  the  judgment 
stayed,  but  a  mere  controversy  arises  as  to 
the  legal   liability   to   sale   of   the   property 
levied  on  by  the  sheriff.     There  is  no  reason 
for  applying  the  statute  in  question  to  this 
kind  of  controversy,  and  there  being  no  rea- 
son for  it  in  the  law,  and  no  legitimate  law 
to  be  subserved  by  it,  there  is  no  such  rule. 
The  statute  does  not  apply." 

In  Halsey  v.  Murray,  112  Ala.  185,  20  So. 
575,  overruling  McCalley  v.  Wilburn,  77  Ala. 
54.9,  in  discussing  the  form  of  bond  to  be  giv- 
en by  the  plaintiff  in  a  suit  to  enjoin  an 
execution  tiale  where  he  is  not  a  party  to  the 
judgment  on  the  execution  issued, -the  court 
said:  ''When  a  stranger  to  a  judgment  en- 
jointi  its  collection,  he  should  give  a  bond, 
conditioned  according  to  section  3524,  'to  pay 
all  damages  and  costs  which  any  person  may 
subtain  by  the  suing  out  of  such  injunction, 
if  the  same  is  dissolved.'  Under  such  a  bond, 
if  the  defendant  in  judgment,  while  the  writ 
was  in  force,  shall  have  become  insolvent,  so 
that  the  judgment  can  be  collected  out  of  him, 
then  the  judgment  can  be  recovered  against 
the  obligors,  as  a  part  of  the  damages  sus- 
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tained;  but  if,  after  dissolution,  the  debt 
is  easily  collectible  out  of  the  party  liable 
primarily  for  its  payment — ^the  judgment 
debtor — then  the  injunction  has  not  caused 
the  loss  of  the  debt,  and  the  complainant 
ought  not  to  be  required  to  pay  it.  An  ex- 
action of  payment  from  a  complainant  and  his 
sureties,  under  such  circumstances,  has  every 
objectionable  feature  which  attends  the  en- 
forcement  of  a  penalty,  pure  and  simple. 
Upon  this  line  of  reasoning,  it  was  held  in 
Hanley  y.  Wallace,  3  B.  Mon.  (Ky.)  184, 
that  where  a  judgment  is  enjoined  at  the 
suit  of  a  stranger  to  it,  and  an  injunction 
bond  given  by  him  to  restrain  the  sale  of  a 
particular  article  of  property,  whatever  may 
be  the  condition  of  the  bond — even  though 
conditioned  for  the  payment  of  the  debt — it 
operates  in  equity,  only  as  a  security  to  the 
obligee  for  the  injury  that  may  accrue,  not 
for  the  amount  of  the  debt." 

In  Ex  p.  Fechheimer,  103  Ala.  154,  15  So. 
647,  it  appeared  that  property  which  had  been 
attached  was  delivered  to  a  claimant  on  a 
claim  bond.  On  a  trial  of  the  claim  case  a 
judgment  was  rendered  against  the  claimant. 
The  property  not  having  been  returned  with- 
in the  statutory  period  the  claim  bond  was 
forfeited.  Execution  was  issued  against  the 
claimant  and  his  sureties  on  the  claim  bond 
and  a  suit  to  enjoin  a  sale  under  the  execu- 
tion was  brought  by  the  sureties,  who 
executed  a  bond  conditioned  to  pay  the  ex- 
ecution. A  motion  to  discharge  the  injunc- 
tion because  a  sufficient  bond  had  not  been 
given  was  held  properly  denied. 

In  Faison  v.  Mcllwaine,  72  N.  C.  312,  it 
was  held  to  be  error  to  grant  an  injunction 
against  an  execution  for  the  whole  amount  of 
the  judgment,  where  the  undertaking  in  the 
injunction  bond  was  for  much  less  than  the 
amount  of  the  judgment. 

In  Ex  p.  Zeigler,  83  S.  C.  78,  64  S.  E.  513, 
916,  21  L.R.A.(N.S.)  1005,  a  suit  was  brought 
to  enjoin  an  execution  sale  on  the  ground 
that  the  judgment  on  which  the  execution 
issued  was  satisfied.  It  was  held  that  an 
injunction  bond  conditioned  to  pay  the  costs 
and  damages  sustained  by  the  issuance  of  the 
injunction  was  sufficient. 

7.  Heariwo. 

a.  In  General. 

In  Griffith  v.  Missouri,  etc.  R.  Co.  (Tex.) 
108  S.  W.  756,  it  was  held  that  where  a  bill 
to  enjoin  an  execution  sale  showed  several 
grounds  for  relief,  no  prejudice  was  shown  by 
the  sustaining  of  an  exception  to  a  part  of 
the  bill. 

In  Farley  v.  Hopkins,  79  Cal.  203,  21  Pac. 
737,  an  action  was  brought  by  a  husl)and 
and  wife  to  enjoin  an  execution  sale  of  prem- 
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iees  claimed  by  them  as  their  homestead.  Tho 
injunction  was  granted  without  a  determina- 
tion of  the  fact  whether  the  upper  story  of 
the  building  was  a  part  of  the  homestead. 
On  appeal  the  grant  of  the  injunctio'n  was 
affirmed,  the  court  saying:  ''We  perceive  no 
error  upon  the  part  of  the  trial  court  in  re- 
fusing to  anticipate  tho  final  judgment,  and 
to  determine,  on  the  motion  and  by  the  affi- 
davits, whether  or  not  the  upper  story  of  the 
building  is  a  part  of  the  homestead." 

In  Edwards  v.  Applegate,  70  Ind.  325,  it 
was  held  that  the  parties  were  entitled  to  a 
jury  trial  in  an  action  brought  by  the  pur- 
chaser of  land  to  enjoin  its  sale  under  an 
execution  issued  against  the  original  owner 
until  the  land  of  the  latter  was  first  subjected 
to  execution. 

In  Whitehurst  v.  Green,  69  N.  C.  131,  in 
discussing  the  power  of  the  court  to  grant  a 
permanent  injunction  without  notice  it  was 
said:  "Making  an  order,  decree  or  judgment, 
by  whatever  name  it  may  be  called,  for  a 
perpetual  injunction  against  issuing  an  ex- 
ecution on  a  judgment  at  law^  heard  upon  a 
motion  and  affidavits,  is  a  proceeding  without 
precedent  in  the  annals  of  judicial  procedure 
in  any  court  claiming  an  English  original.** 
See  also  Faison  v.  Mcllwaine,  72  N.  C.  312. 

Under  the  practice  obtaining  in  Louisiana 
the  defendant  in  a  suit  to  obtain  summarily 
and  without  bond  an  injunction  against  an 
execution  sale  may  require  the  plaintiff  to 
prove  summarily  the  truth  of  the  allegations 
of  his  petition.  Forsyth  v.  Lacost,  2  La. 
319;  Whitney-Central  Trust,  etc.  Bank  v.  Sin- 
not,  135  La.  785,  66  So.  222.  See  also  John- 
ston T.  Hickey,  4  La.  292.  But  a  motion  to 
dissolve  an  ordinary  injunction  which  has 
issued  on  bond,  denying  the  allegations  of  the 
petition,  "must  be  referred  to  the  merits." 
Whitney-Central  Trust,  etc.  Bank  v.  Sinnot, 
135  La.  785,  66  So.  222.  See  also  Patin  v. 
Poydras,  5  Mart.  N.  S.   (La.)  639. 

In  a  summary  proceeding  for  an  injunction 
against  an  execution  sale  the  refusal  of  a 
jury  trial  is  proper.  Dabbs  v.  Hemken,  3 
Rob.  (La.)  123.  On  the  hearing  of  a  suit  to 
enjoin  an  execution  sale  the  proof  must  be 
confined  to  the  issues  made  by  the  pleadings. 
Dorsey  v.  Hills,  4  La.  Ann.  106;  Basso  v. 
Benker,  33  La.  Ann.  432;  Hodgson  v.  Roth, 
33  La.  Ann.  941.  In  Basso  v.  Benker,  supra, 
the  court  said:  "Where  the  plaintiff  in 
injunction  seeks  to  restrain  the  execution  of 
a  judgment  on  the  ground  that  the  property 
seized  does  not  belong  to  the  judgment 
debtor,  but  to  the  plaintiff  in  injunction, 
no  other  issue  can  be  made  but  that  of 
ownership."  But  in  Galbraith  v.  Snyder, 
2  La.  Ann.  402,  it  was  held  that  where 
evidence  of  an  informality  in  the  seiz- 
ure of  property  was  admitted  without  objec- 
tion it  should  have  been  considered,  although 


the  informality  was  not  one  of  the  grounds 
set  forth  in  the  petition  for  the  injunction. 

In  Vance  v.  Cawthon,  32  La.  Ann.  124, 
it  was  held  that  on  the  hearing  of  a  motion 
to  dissolve  an  injunction  against  an  execu- 
tion sale  the  allofrations  of  the  petition  are 
to  be  taken  as  true.  To  the  same  effect  see 
Johnston  v.  Hickey,  4  La.  292. 

b.  Burden  of  Proof, 

It  has  been  held  that  in  a  suit  to  enjom 
the  sale  of  the  plaintifTs  property  under  an 
execution  against  a  third  person,  if  the  prop- 
ertv  is  conceded  to  be  in  the  name  of  the 
plaintiff  the  burden  is  on  the  execution  plain- 
tiff to  show  that  the  execution  defendant  has 
kn  interest  in  the  property.  Bahnisen  ▼. 
Qualley,  142  la.  282,  120  N.  W.  625.  But 
in  Burkhardt  v.  Langles,  Man.  Unrep.  Cas. 
(La.)  223,  it  was  said  in  a  headnote  that  an 
injunction  proceeding  to  restrain  the  sale  of 
property  seized  under  a  fieri  facias,  where 
the  answer  alleges  that  the  title  of  the  plain- 
tiff in  injunction  is  simulated,  the  burden  of 
proof  is  on  the  plaintiff.  To  the  same  effc^ 
see  Citizens'  Bank  v.  Grand,  23  La.  Ann.  141. 
And  in  Kavanaugh  v.  Payne,  Man.  Unrep. 
Cas.  (La.)  251,  it  was  said  in  a  headnote 
where  a  party  enjoins  the  sale  of  land  under 
an  execution  against  another  on  the  ground 
that  he  is  the  owner  and  not  the  defendant 
in  execution  he  must  establish  with  reason- 
able certainty  that  his  land  is  embraced  with- 
in  the  limits  of  the  advertisement  of  sale. 

In  Redman  v.  Murrel,  117  La.  516,  42  So. 
49,  an  action  was  brought  to  enjoin  a  sale 
under  an  execution  issued  on  purchase  money 
notes,  the  ground  alleged  for  relief  being  that 
the  execution  was  issued  for  an  excessive  sum, 
in  that  the  amount  charged  for  interest  ex- 
ceeded that  allowable  under  an  agreement 
entered  into  by  the  parties  after  the  execution 
of  the  notes.  Discussing  the  burden  as  to 
the  proof  of  the  agreement  it  was  said: 
"The  onus  touching  the  agreement  alleged  to 
have  been  made  subsequent  to  their  execution, 
by  which  it  was  agreed  between  the  holders 
of  the  notes  and  the  makers  that  the  interest 
fixed  therein  was  reduced  to  six  and  one- 
half  per  cent,  was  upon  the  makers  both  as 
to  the  existence  of  the  agreement  and  its 
terms  and  the  burden  was  also  upon  them  to 
show  the  legal  existence  of  a  legal  tender  of 
payment  of  the  notes." 

"Where  a  court  is  appealed  to  by  a  party 
to  arrest  proceedings  in  execution,  on  grounds 
involving  a  breach  of  duty  of  a  public  officer, 
we  think  the  burden  of  proof  rests  with  the 
party  alleging  it."  Hood  v.  Dahlgreen,  6 
La.  Ann.  175. 

In  Miller  v.  Wilkerson,  10  Kan.  App.  576 
mem.  62  Pac.  253,  discussing  the  necessity 
of  proving  the  existence  of  a   judgment    :n 
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A  sait  to  enjoin  an  execution  Bale,  the  court 
said:  "It  is  .  .  .  contended  that  there 
was  no  proof  of  the  existence  of  a  judgment. 
The  plaintifiTs  petition  for  an  injunction  pro- 
tfeded  upon  the  theory  that  there  was  a 
judgment  and  an  execution.  This  rendered 
proof  unnecessary." 

In  Siekmann  v.  Schwartz,  132  La.  852, 
61  So.  847,  an  action  was  brought  to  enjoin 
a  8ale  under  an  execution  issued  on  a  mort- 
gage and  bond,  the  ground  of  relief  alleged 
being  that  the  mortgage  and  bond  were 
forgeries.  It  was  held  that  the  burden  of 
proof  of  the  allegation  was  on  the  plaintiff. 

m 

8.  Gba:«t  of  I:«jungtion. 

a.  In  General. 

Where  the  allegations  in  a  petition  seek- 
ing to  enjoin  an  execution  sale  are  met  by  a 
Bwom  denial  it  is  proper  to  refuse  an  in- 
junction. McPhee  v.  Veal,  76  Ga.  656;  Bent- 
ley  T.  CraiBhaw,  85  Ga.  871,  11  S.  E.  650; 
Hawkins  v.  Dearing,  93  Ga.  108,  19  S.  E. 
717;  Jones  v.  Jones,  13  la.  276;  Shober  v. 
Harrison,  3  Pa,  Super.  Ct.  188;  Dull  v.  Holl, 
1  Phila.  (Pa.)  258,  8  Leg.  Int.  214;  Ash  ton 
V.  Parkinson,  8  Phila.  (Pa.)  338;  Shuster  v. 
Bennett,  9  Phila.  (Pa.)  208,  31  J^g.  Int. 
204;  Galveston,  etc.  R.  Co.  v.  Harris  (Tex.) 
168  S.  W.  388.  See  also  Dyer  v.  People's 
Bank,  9  Phila.  (Pa.)  159,  31  Leg.  Int.  28. 
So  the  refusal  of  an  injunction  is  proper 
where  there  is  a  conflict  in  the  evidence. 
Reeves  y.  Bolles,  95  Ga.  402,  22  S.  E.  626; 
Pope  V.  Scott,  143  Ga.  275,  84  S.  E.  582. 

"A  preliminary  injunction  should  not  be 
granted,  before  answer,  unless  it  is  necessary 
to  protect  some  interest  or  right  of  the  com- 
plainant, which  may  be  injured,  impaired  or 
endangered,  by  the  proceedings  of  the  defend- 
ant in  the  meantime,  as  it  frequently  turns 
out,  when  the  answer  comes  in,  or  at  the 
hearing,  and  that  the  sole  object  of  obtain- 
ing the  preliminary  injunction  was,  to  em- 
barrass the  defendant's  proceedings,  and  thus 
compel  a  compromise."  Osbom  v.  Taylor,  5 
Paige  (X.  Y.)  515. 

An  injunction  will  not  issue  to  restrain  an 
execution  sale  where  when  granted  it  will 
not  be  of  any  practical  value.  H inkle  v. 
Baldwin,  93  Mich.  422,  53  N.  W.  534.  In 
that  case  in  holding  to  be  proper  the  refusal 
of  an  injunction  the  court  said:  "At  the 
time  of  the  final  hearing,  which  was  July 
22,  1891,  an  injunction  could  not  have  been 
of  any  practical  avail.  The  execution  had 
expired  by  its  own  limitation — sixty  days. 
No  proceedings  had  been  taken  under  it  after 
the  defendants  were  informed  of  the  com- 
plainant's claim  to  the  brick,  and  at  the 
liearing  in  the  court  below  the  defendants 
'lisclaimed  all  right  to  said  brick,  or  any 
intention  to  interfere  with  them  in  any 
Ann.  ('as.  191 8C. — 20. 
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manner.  The  court,  in  the  exercise  of  its 
plain  duty,  denied  the  injunction  asked  for, 
and  the  circuit  court  judge  was  clearly  right, 
for  to  have  granted  an  injunction  under  the 
circumstances  shown  by  the  record  in  this 
ca^e  would  have  been  improper." 

A  party  bringing  a  suit  to  enjoin  an  execu- 
tion Rale  cannot,  in  support  of  his  right  to 
relief,  urge  grounds  which  he  could  have  set 
up  in  another  and  prior  suit  brought  by  him 
seeking  the  same  relief.  Borron  v.  Sollibellos, 
28  La.  Ann.  356;  Bass  v.  Kelms,  56  Miss.  502; 
U.  S.  Bank  v.  Schultz,  3  Ohio  61.  In  the 
case  last  cited  in  refusing  relief  on  a  bill 
Heeking  an  injunction  against  an  execution 
sale  the  court  said:  *'When  a  second  bill  is 
filed  to  obtain  a  second  injunction,  in  relation 
to  the  same  transaction,  and  between  the 
same  parties,  it  is  not  enough  to  allege  new 
groiuid  of  equity,  not  suggested  in  the  former 
bill.  It  must  be  show^n  that  the  new  matter 
alleged  did  not  exist  at  the  time  the  bill 
was  filed,  or  that,  if  it  existed,  it  was  un- 
known to  the  complainants.  If  this  rule  were 
not  enforced,  there  might  be  no  end  to  litiga- 
tion. A  bill  might  be  filed  and  an  injunction 
obtained  in  succession,  upon  separate  and 
distinct  grounds,  every  one  of  which  ought 
to  have  been  included  in  the  first  bill.  It  is 
unnecessary  to  point  out  the  inconvenience, 
vexation,  and  injustice  of  such  a  practice. 
In  this  case,  the  new  ground  of  equity  stated 
in  the  bill  existed  when  the  first  bill  was  filed, 
and  existed  in  such  manner  as  to  make  it  the 
duty  of  the  complainants  to  be  conversant 
with  it.  No  allegation  is  made  that  they 
were  ignorant  of  it.  For  this  reason  the 
new  bill  ought  not  to  be  sustained." 

In  Wood  V.  Rice,  68  Ind.  320,  it  was  held 
no  error  to  refuse  a  temporary  injunction 
against  an  execution  sale  where,  on  the 
hearing  of  the  case,  the  finding  and  judgment 
were  such  that  it  would  have  been  dissolved 
if  it  had  been  granted. 

It  has  been  said  that  where  the  object  of  a 
bill  would  be  answered  by  suffering  an  execu- 
tion sale  to  proceed,  and  holding  the  money 
in  the  sherifif's  hands,  that  course  should  be 
taken  instead  of  issuing  an  injunction  against 
the  sale.  iMorris  Canal,  etc.  Co.  v.  Biddle, 
4  X.  J.  Eq.  222. 

It  has  been  held  that  an  injunction  against 
an  execution  sale  of  certain  property  will 
not  issue  enjoined  where  there  has  been  no 
levy  on  the  property  or  no  levy  has  been 
threatened.  Elson  v.  O'Dowd,  40  Ind.  300; 
Ke-tuc-e-mun-guah  v,  McClure,  122  Ind.  541, 
23  X.  E.  1080,  7  LlR.A.  782.  See  also  Mills 
V.  Thursby,  11  How.  Pr.    (N.  Y.)    110. 

b.  Form  of  Decree. 

A  decree  granting  an  injunction  against 
the  sale  of  the  plaintiff's  property  under  an 
execution  issued  on  a  judgment  to  which  he 
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is  not  a  party,  should  not  enjoin  the  defend- 
ant from  executing  his  judgment  but  should 
enjoin  him  from  enforcing  it  against  the 
property  of  the  plaintiff.  Young  v.  Hailey 
First  Nat.  Bank,  4  Idaho  323,  302,  39  Pac. 
r>:>7.  See  also  Ford  v.  Douglas,  5  How.  143, 
12  U.  S.  (L.  ed.)   89. 

In  Laslier  v.  Annunziata,  119  111.  App.  653, 
it  was  held  that  the  injunction  in  an  action 
to  enjoin  proceedings  on  an  execution  issued 
on  a  judgment  of  a  justice  of  the  peace  should 
not  run  against  the  justice.  To  the  same 
efTect  see  Grossman  v.  Davis,  117  111.  App. 
354. 

c.  AUovamce  of  Attomey'a  Fees. 

It  has  been  held  that  where  the  right  of  an 
execution  defendant  to  an  injunction  against 
a  sale  under  the  execution  is  sustained  he  is 
not  entitled  to  damages  for  attorney's  fees. 
Oxford  V.  Colvin,  134  La.  1094,  64  So.  919; 
Fallin  v.  Stovall,  141  La.  220,'  74  So.  911. 
See  also  Hill  v.  Xoe,  4  La.  Ann.  304.  Thus 
in  Fallin  v.  Stovall,  supra,  it  was  said:  "As 
to  the  damages  for  attorney's  fees,  such  are 
not  allowed  when  the  plaintiflT  in  injunction 
is  the  defendant  in  execution.  Smith  v.  Brad- 
ford, 17  La.  265;  Oxford  v.  Colvin,  134  La. 
1098,  64  So.  919;  Flynn  v.  Rhodes,  12  La. 
Ann.  239;  Neveu  v.  Voorhies,  14  La.  Ann. 
730;  Chappuis  v.  Preston,  28  La.  Ann.  729; 
Town  send  v.  Fonteuot,  42  La.  Ann.  892,  8  So. 
616.  White  v.  Givens,  29  La.  Ann.  571,  a 
homestead  case,  in  which  damages  were  al- 
lowed, must  be  considered  to  have  been  over- 
ruled by  Oxford  v.  Colvin,  supra,  another 
liomestead  case,  in  which  they  were  denied. 
In  Shorten  v.  Booth,  32  La.  Ann.  397,  dam- 
ages were  allowed  to  the  defendant  in  execu- 
tion ;  but  the  judgment  had  been  extinguished 
by  bankruptcy  proceedings;  hence  the  case 
is  practically  analogous  to  one  in  which  the 
property  of  a  third  person  has  been  seized. 
As  to  damages  for  the  seizure  of  the  mule,  we 
find  no  good  reason  for  allowing  any.  The 
judgment  appealed  from  is  affirmed,  except 
in  so  far  as  its  omission  allows  plaintiff 
damages  for  attorney's  fees." 

But  it  has  been  held  that  where  one  not  a 
party  to  a  judgment  is  granted  an  injunction 
against  a  sale  of  his  property  under  an 
execution  issued  on  the  judgment,  he  is  en- 
titled to  attorney's  fees.  Ludeling  v.  Garrett, 
50  Ija.  Ann.  118,  23  So.  94,  wherein  the  court 
said:  "It  now  only  remains  for  us  to  deter- 
mine whether  the  plaintiff  in  injunction, 
whose  injunction  is  sustained,  is  entitled  to 
recover  attorney's  fees  as  damages.  .  .  . 
Plaintiff,  in  order  to  prevent  an  unlawful 
siile  of  her  property,  under  a  writ  of  fieri 
facias  which  was  absolutely  null,  was  com- 
pelled to  engage  counsel.  The  appearance  of 
counsel  in  the  case  to  assert  her  right  as 
owner  of  the  property  seized   is  evidence  of 


services  rendered  for  which  she  is  bound.  The 
amount  expended  by  her  for  the  services,  or 
the  amount  she  owes,  is  due  to  her  by  the 
seizing  creditor.  We  must  take  it  that  an 
amount  is  due,  in  regard  to  which  testimony 
was  heard  without  objection  in  the  district 
court.  We  do  not  think  that  the  sheriff  is 
liable  in  soUdo  with  the  defendant  Bonne- 
caze  Shoe  Company,  Limited.  The  writ  waa 
is8ued  in  accordance  with  the  latter's  instruc- 
tion, it  was  issued  by  the  proper  officer,  from 
a  court  of  competent  jurisdiction,  and  under 
a  valid  judgment.  Brainard  v.  Head,  15  La. 
Ann.  490;  Crow  v.  Sheriff,  45  La.  Ann.  1225, 
14  So.  122.  It  is  therefore  ordered,  adjudged 
and  decreed  that  plaintiff  have  judgment 
against  the  Bonnecaze  Shoe  Company,  Lim- 
ited, for  the  sum  of  two  hundred  and  fifty 
dollars  ($250),  with  five  per  cent  interest 
from  the  date  of  this  judgment;  that  the 
demand  for  these  damages  against  the  sheriff 
be  rejected.' 
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d.  Perpetuation  of  Injumetitm. 

In  Dayton  v.  Commercial  Bank,  6  Rob. 
(La.)  7,  it  was  said:  "If  an  execution  issues 
prematurely,  the  party  injured  cannot  de- 
mand to  have  an  injunction  restraining  it 
perpetuated,  if  his  adversary  has  a  right  to 
obtain  another  execution  as  soon  as  the  in- 
junction against  the  former  is  perpetuated. 
All  that  he  can  expect  is  to  be  relieved  from 
the  payment  of  costs  and  damages,  as  he  has 
had  the  benefit  of  all  the  delay  he  was  en- 
titled to." 

In  Botts  v.  Tabb,  10  Leigh  (Va.)  616,  a 
motion  to  dissolve  an  injunction  against  an 
execution  sale  was  objected  to  on  the  ground 
that  the  injunction  plaintiff  was  a  member  of 
the  general  assembly  then  in  session  and  that 
his  privilege  as  such  ought  to  prevent  any 
action  on  the  subject  at  that  time.  It  was 
held  that  no  groimd  was  shown  for  continuing 
the  injunction. 

In  McCord  v.  Rea  (Tex.)  178  S.  W.  640, 
it  was  held  that  in  a  suit  against  the  ex- 
ecution creditor  and  the  sheriff  to  restrain 
an  execution  sale  the  temporary  injunction 
granted  on  the  petition  should  not  be  per- 
petuated merely  l>ecause  the  sheriff  failed  to 
answer  the  petition.  The  court  said:  "Ap- 
pellant's first  assignment  of  error  is  directed 
against  the  action  of  the  trial  court  in  refus- 
ing to  render  judgment  in  its  favor  perpet- 
uating the  temporary  injunction  theretofore 
granted,  because,  as  urged  therein  and  limited 
by  its  first  proposition  thereunder,  the  suit 
being  primarily  against  the  sheriff  to  re- 
strain him  from  making  the  lex-y,  his  failure 
to  answer  entitled  appellant  to  the  judge- 
ment perpetuating  the  injunction  prayed  for, 
as  against  sheriff  Rea.  We  do  not  think  the 
contention    is    sound.      The    injunction    was  • 
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primarily  against  the  judgment  creditor, 
Breckon,  and  only  incidentally  against  the 
bheriS,  who  was  the  instrumentality  through 
which  the  judgment  creditor  was  seeking 
to  have  his  remedy  enforced.  The  sheriff 
had  no  personal  interest  in  the  judgment,  to 
satisfy  which  the  levy  upon  and  sale  of 
appellant's  property  was  sought.  He  was 
merely  the  agency  of  the  law,  upon  which  the 
defendant  Breckon  was  forced  to  rely  to 
collect  his  judgment.  If  the  law  were  as 
contended  by  appellant,  then  an  injunction 
suit,  in  which  the  sheriff  was  made  a  party 
and  wherein  the  sheriff  failed  to  answer,  the 
real  party  at  interest,  in  this  case  the  judg- 
ment creditor,  would  be  precluded  from  as- 
serting his  rights  or  having  them  enforced 
by  a  court  of  competent  jurisdiction,  because 
of  the  omission  to  file  an  answer  by  the 
odlcer  over  whom  he  had  no  control.  Such  a 
construction  of  the  law  would  be,  in  our  opin- 
ion, illogical  and  unreasonable." 

9.  Dissolution  of   Lnjtjnctiov. 

Where  the  equities  of  a  petition  in  a  suit 
for  an  injunction  against  an  execution  sale 
are  denied  the  dissolution  of  the  injunction 
granted  on  the  bill  is  proper.  Wenzel  v. 
Milbury,  93  Md.  427,  49  Atl.  618 ;  Manchester 
V.  Dey,  6  Paige  (N.  Y.)  295;  Faison  v.  Mc- 
Ilwaine,  72  X.  C.  312;  Grant  v.  Chester 
(Tenn.)  58  S.  W.  485;  Fulgham  v.  Cheval- 
lier,  10  Tex.  518;  Beckley  v.  Palmer,  11 
Grat.  (Va.)  625.  See  also  Magruder  y. 
Schley,  18  App.  Cas.  (D.  C.)  288.  But  denial 
on  information  of  the  Allegations  in  a  petition 
to  enjoin  an  execution  sale  does  not  authorize 
the  granting  of  a  motion  to  dissolve  the  in- 
junction granted  on  the  petition.  Porter  v. 
Jtnnings,  89  Cal.  440,  26  Pac.  965,  followed 
in  Chace  v.  Jennings,  28  Pac.  681. 

In  Dearborn  v.  Phillips,  21  Tex.  449,  it  was 
held  that  an  answer  not  sworn  to  and  which 
^vas  but  a  general  denial  did  not  entitle  the 
defendant  to  a  dissolution  of  an  injunction 
against  an  execution  sale.  It  was  also  held 
that  the  dissolution  of  the  injunction  on  an 
exception  to  the  petition  was  error  where  it 
disclosed  sulBcient  grounds  for  the  writ. 

In  Brigham  v.  White,  44  la.  677,  affirming 
the  refusal  of  a  motion  to  dissolve  an  in- 
junction against  an  execution  sale,  the  court 
iiaid:  "All  the  equities  of  the  petition  hav- 
ing been  fully  denied,  it  is  claimed  that  the 
injunctioji  must  be  dissolved.  .  .  .  While 
this  is  the  general  rule  there  are  some  ex- 
ceptions. Where  fraud  is  the  gravamen  of 
the  petition  the  injunction  should  generally 
be  continued  to  the  hearing.  Sinnett  v.  Moles, 
38  la,  25 ;  Dent  v.  Summerlin,  12  Ga.  5." 

In  Edwards  v.  Applegate,  70  Ind.  325,  it 
was  held  that  the  filing  of  a  verified  answer 
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in  abatement  or  in  bar  to  a  verified  complaint 
in  a  suit  to  enjoin  an  execution  sale  did  not 
make  it  obligatory  to  dissolve  an  injunction 
granted  on  the  bill  or  to  dismiss  the  cause 
where  the  complaint  alleged  sufiicient  facts 
to  entitle  the  complainant  to  an  injunction. 

In  Hayes  v.  Billings,  69  la.  387,  28  N 
W.  652,  holding  to  be  proper  the  denial  of  a 
motion  to  dissolve  an  injunction  against  an 
execution  sale,  the  court  said:  "The  ground 
upon  which  the  plaintiff  asked  that  the  sale 
of  certain  real  estate  be  enjoined  is  that  he 
was  the  head  of  a  family,  and  that  the  prem- 
ises constituted  his  homestead.  Such  an 
injunction  was  granted,  but  the  collection  or 
enforcement  of  the  judgment  was  not  en- 
joined. The  answer  denies  the  allegations 
of  the  petition  setting  up  the  invalidity  of 
the  judgment,  and,  in  relation  to  the  home- 
stead, states:  'And  for  affirmative  matter  of 
defense  defendants  allege  that  the  real  estate 
levied  upon  .  .  .  was  not  the  homestead 
of  the  plaintiff  at  the  time  the  indebtedness 
due  from  defendant  Billings,  on  account,  was 
made  and  incurred,  nor  at  the  date  of  making 
the  note,'  upon  which  judgment  was  rendered 
by  the  justice  of  the  peace.  .  .  .  The 
allegation  in  relation  to  the  time  the  indebt- 
edness was  incurred,  and  the  homestead  ac- 
quired, is  not  a  denial  of  any  allegation 
contained  in  the  petition;  but  is  an  affirm- 
ative defense  which  is  placed  in  avoidance  of 
the  matter  alleged  in  the  petition;  and,  if 
established,  it  will,  it  may  be  conceded,  de- 
feat the  relief  asked  by  the  plaintiff.  In  such 
case  the  rule  is  that  injunction  should  not 
be  dissolved  on  motion,  but  be  continued  to 
the  hearing.  The  circuit  court  did  not  err 
in  overruling  the  motion  to  dissolve  the  in- 
junction." 

Wliere  an  injunction  against  an  execution 
sale  has  become  inoperative  and  of  no  effect 
it  should  be  dissolved.  Logan  v.  Yoes,  30 
Okla.  65,  118  Pac.  353.  See  also  Bagley  v. 
Johnston,  4  La.  332.  In  Mills  v.  Thursby, 
11  How.  Pr.  (N.  Y.)  119,  in  applying  the 
rule  the  court  said:  '^he  plaintiff,  .  .  . 
in  order  to  prevent  a  sale  under  the  execu- 
tion, brought  this  suit  to  enjoin  the  con- 
stable from  selling  the  particular  property 
levied  upon.  A  temporary  injunction  was 
issued,  enjoining  the  defendants  from  pro- 
ceeding 'pending  the  further  order  of  the 
court.'  The  property  appears  to  have  been 
returned  to  the  possession  of  the  plaintiff. 
After  the  injunction  was  issued  and  the  prop- 
erty returned  to  plaintiff,  and  before  final 
hearing,  he,  or  his  attorney,  sold  the  property 
and  disposed  of  the  proceeds.  The  trial  court 
dissolved  the  injunction  on  final  hearing  and 
this  appeal  was  taken  to  reverse  its  action. 
The  property  on  which  the  execution  was 
levied   having  been   disposed   of,   there    was 
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nothing  upon  which  an  injunction  could  op- 
erate. It  is  not  proper,  in  a  suit  for  injunc- 
tion, to  adjudicate  the  question  as  to  whether 
the  property  was  subject  to  execution,  after 
the  plaintiff  had  disposed  of  the  property 
and  placed  it  beyond  the  reach  of  the  execu- 
tion. The  injunction  could  no  longer  sub- 
serve any  useful  purpose,  and  was  properly 
dissolved." 

But  in  Hall  v.  Boyd,  52  Ga.  45C,  an  in- 
junction was  issued  to  restrain  an  execution 
sale  of  property  which  had  previously  been 
seized  by  a  marshal  under  process  frona  a 
federal  court.  After  the  sale  of  the  property 
under  the  federal  execution  a  motion  was 
made  to  dissolve  the  injunction,  which  mo- 
tion was  granted.  Holding  that  the  disso- 
lution was  erroneous  the  court  said:  "In 
our  judgment  the  court  below  erred  in  dis- 
solving the  injunction  restraining  the  sale 
of  the  property  under  the  levy  made  by  the 
sheriff  on  the  state  court  fi.  fa.  First,  be- 
cause, at  the  time  that  levy  was  made  the 
same  property  had  previously  been  seized  by 
the  United  States  marshal  under  judicial 
process  issuing  from  another  court  having 
and  exercising  a  different  and  distinct  juris- 
diction. Second,  because,  after  the  property 
had  been  sold  under  that  judicial  process,  the 
defendants,  in  their  answer  in  the  nature  of 
a  cross  bill,  pray  for  a  decree,  on  the  allega- 
tions made  therein,  to  have  that  sale  sec 
aside.  If  the  sale  under  the  levy  made  by  the 
sheriff  shall  be  allowed  to  proceed,  the  pur- 
chaser at  the  marshal's  sale  will  be  com- 
pelled to  interpose  his  claim  to  the  property 
and  litigate  the  title  in  the  common-law 
court,  and  at  the  same  time  be  compelled  to 
litigate  the  title  to  the  same  property  in  a 
court  of  equity,  which  would  be  unjust  and 
vexatious.  The  injunction  should  have  been 
retained  so  far  as  to  restrain  the  sale  of 
the  property  under  the  levy  made  by  the 
sheriff  of  Lumpkin  county." 

A  motion  to  dissolve  an  injunction  against 
an  execution  sale  must  be  granted  where 
the  injunction  plaintiff  fails  to  prove  the 
allegations  of  his  petition.  Raymond  v. 
Union  Xat.  Bank,  ^lan.  Unrep.  Cas.  (La.) 
16;  Eschert  v.  Harrison,  Man.  Unrep.  Cas. 
(La.)  186.  See  also  Klson  v.  O'Dowd,  40  Ind. 
300. 

The  insufficiency  of  the  injunction  bond  is 
a  good  ground  for  the  dissolution  of  an  in- 
junction against  an  execution  sale.  Eschert 
v.  Harrison,  Man.  Unrep.  Cas.  (La.)  186; 
Betts  V.  Mougin,  15  La.  Ann.  52;  Speyrer 
V  Miller,  108  La.  204,  32  So.  524,  61  L.R.A. 
781 ;  Mclnnis  v.  Wingate,  138  La.  682,  70  So. 
610;  Pullan  v.  Hooper,  66  How.  Pr.  (N.  Y.) 
75.  In  Speyrer  v.  Miller,  supra,  holding  that 
an  injunction  against  an  execution  sale  should 
have  been  dissolved  because  of  a  defective 
bond,   the  court   said:     "There  was  left  in 


the  order  for  the  bond  a  blank  space  to  be 
filled  in  with  the  amount  to  be  fixed  by  the 
judge.  This  space  was  never  filled,  so  that 
the  amount  in  which  bond  should  have  been 
given  was  never  determined  by  the  judge. 
This  omission  was  fatal.  The  code  of  prac- 
tice expressly  requires  as  a  prerequisite  to 
the  issuance  of  an  injunction  that  bond  shall 
be  furnished  in  an  amount  fixed  by  the 
judge.  Article  307.  See  also  section  1753, 
Revised  Statutes.  The  court  cannot  dispense 
with  what  the  law  has  expressly  prescribed 
as  a  prerequisite.  Tliis  is  a  plain  proposition. 
.  .  .  If  the  bond  given  by  the  plaintiff 
were  a  legal  bond  susceptible  of  enforcement 
against  the  surety  thereon,  perhaps  there 
might  be  some  ground  for  urging  that  the 
omission  of  the  judge  had  been  supplied  and 
remedied  by  the  giving  of  bond  in  an  amount 
sufficient  to  protect  defendant;  but  the  bond 
in  question  could  not  be  enforced.  Bonds 
given  in  a  judicial  proceeding  in  obedience 
to  or  in  pursuance  of  particular  provisions  of 
law,  are  not  ordinary  bonds,  and  are  sot 
governed  by  ordinary  rules.  The  bondsman 
on  such  a  bond  is  held  not  accordingly  as  he 
has  bound  himself,  but  accordingly  as  the 
law  under  which  the  bond  was  given  requires 
that  he  should  be  held.  ...  In  the  in- 
stant case  the  bond  and  the  order  imder 
which  it  was  given  must  be  read  together,  and 
so  reading  them  the  bond  becomes  a  bond  for 
a  blank  amount,  that  is,  no  bond  at  all.  The 
same  article  of  the  code  of  practice  which 
requires  bond  to  be  given  requires  also  that 
the  plaintiff  shall  'state  under  oath  the  facts 
whidi  render  an  injunction  necessary.'  Eln- 
forcing  the  same  article  in  the  matter  of  the 
affidavit,  as  we  are  now  enforcing  it  in  the 
matter  of  the  bond,  both  of  which  are  pre- 
requisites to  the  injunction,  this  court  has 
time  and  again  dissolved  injunctions  because 
of  the  insufficiency  of  the  affidavit." 

In  Alexander  v.  Markham,  25  Ga.  148,  it 
appeared  that  an  execution  was  issued  and 
levied  on  land,  to  enforce  the  payment  of  the 
purchase  money  due  on  the  land.  The  pur- 
chaser brought  a  suit  to  enjoin  a  sale  under 
the  execution  on  the  ground  that  the  land 
was  subject  to  an  incumbrance  which  affected 
his  title.  The  answer  to  the  bill  alleged  that 
the  incumbrance  complained  of  had  been  re- 
moved by  the  execution  plaintiff,  and  the 
injunction  theretofore  granted  was  dissolved. 
It  was  held  that  the  dissolution  was  proper 
as  the  answer  detracted  all  the  equity  from 
the  bill.  To  the  same  effect  see  Collins  v. 
Welsh,  3  Mart.  X.  S.   ( La. )  83. 

In  Rodahan  v.  Driver,  23  Ga.  352,  it  was 
held  that  an  injunction  against  an  execution 
sale  granted  because  the  execution  was  is- 
sued for  a  sum  exceeding  that  due  on  the 
judgment,  should  be  dissolved  where  credit 
was  given  on  the  execution  by  the  execution 
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creditor  for  the  amount  which  the  execution 
iftfiued  in  excess  of  what  was  really  due. 

In  Scarlett  v.  Hicks,  13  Fla.  314,  it  was 
held  that  where  a  petition  to  enjoin  an  exe- 
cution sale  showed  abundant  equity,  a  tem- 
porary injunction  granted  on  the  petition 
should  not  be  dissolved  unless  there  was  gross 
negligence  in  the  prosecution  of  the  suit  to  a 
final  decree. 

In  Lewis  v.  Daniels,  23  La.  Ann.  170,  a 
motion  was  made  to  dissolve  an  injunction 
against  an  execution  sale.  In  refusing  the 
motion  the  court  said:  "It  is  manifest  that 
the  plaintiffs  would  be  entitled  to  renew  their 
injunction,  if  the  present  writ  were  dissolved. 
We  deem  it  proper  to  follow  in  this  case  the 
well-established  usage  and  reject  the  motion." 

In  Magruder  v.  Schley,  18  App.  Gas.  (D. 
C.)  288,  a  temporary  injimction  against  an 
execution  sale  was  granted  on  a  petition  al- 
leging that  the  judgment  on  which  the  execu- 
tion issued  was  obtained  by  the  execution 
creditor  on  a  note  payable  to  a  third  person, 
and  that  the  note  was  fraudulently  procured 
by  the  latter.  A  motion  to  discharge  the  in- 
junction was  held  to  be  properly  granted  be- 
cause there  was  no  allegation  in  the  petition 
connecting  the  execution  creditor  with  the 
fraud. 

In  Palmer  v.  McFadden,  86  N.  J.  £q.  135, 
97  Atl.  267,  it  appeared  that  an  insurance 
company  issued  an  execution  on  a  decree  of 
foreclosure  on  a  bond  and  mortgage,  which  it 
had  taken  by  assignment  from  a  mortgagee 
on  the  payment  of  his  claim  after  the  mort- 
gaged premises  had  been  destroyed  by  fire. 
A  sale  under  the  mortgage  having  been  en- 
joined by  the  mortgagor,  a  motion  was  made 
by  the  insurance  company  to  dissolve  the 
injunction  on  the  ground  that  it  had  paid  to 
the  mortgagee  more  than  it  was  liable  for 
on  the  contribution  clause  of  its  policy,  the 
property  also  having  been  insured  by  other 
insurers.  The  injunction  plaintiff  did  not  ad- 
mit the  limited  liability  of  the  insurance  com- 
pany, but  demanded  the  difference  between  the 
amount  paid  the  mortgagee  and  the  amount 
of  the  policy  and  requested  the  surrender  of 
the  bond  and  mortgage  for  cancellation.  De- 
nying the  motion  to  dissolve  the  injunction 
the  court  said:  "The  issues  thus  presented 
require  a  construction  of  the  contract  of  in- 
surance between  the  parties,  and  a  determi- 
nation of  the  insurance  company's  right  to 
have  its  liability  reduced  by  the  contributions 
from  the  other  companies;  and  it  is  further 
necessary  to  determine,  if  such  limited  lia- 
bility is  established,  whether  by  the  terms  of 
the  policy  the  insurance  company  is  entitled 
to  be  subrogated  to  the  rights  of  McFadden 
in  the  foreclosure  proceedings.  Until  these 
matters  are  determined,  the  sale  of  complain- 
ant's property  now  to  satisfy  the  claim  of 
the  insurance  company — a  claim  which  may 
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prove  to  have  no  existence — should  not  be 
permitted,  and  this  sale  must  wait  until  final 
hearing." 

10.  Adminibtebino  Complete  Reuef. 

As  in  other  cases  wherein  a  court  of  equity 
has  taken  jurisdiction  of  the  subject-matter  in 
litigation,  it  will  in  a  suit  to  enjoin  an  execu- 
tion sale  after  it  has  required  jurisdiction  re- 
tain it  and  administer  complete  relief  between 
the  parties.  Newton  Mfg.  Co.  v.  White,  47  Ga. 
400^  Atlanta  v.  Seaboard  Air-Line  By.  137 
Ga.  805,  74  S.  £.  268;  Shedenhelm  v.  Caf- 
ferty,  174  la.  195,  156  X.  W.  340;  Byrne  v. 
Anderson,  10  Smedes  &  M.  (Miss.)  81;  Cas- 
ter V.  Hardie,  75  X.  C,  460;  Stein  v.  Frieberg, 
64  Tex.  271;  Harrison  Mach.  Works  v.  Tem- 
pleton,  82  Tex.  443,  18  S.  W.  601;  Warren 
v.  Kohr,  26  Tex.  Civ.  App.  331,  64  S.  W. 
62;  Hickman  v.  White  (Tex.)  29  S.  W.  692; 
Spiller  V.  HoUenger  (Tex.)  148  S.  \\.  338; 
Taylor  v.  Beale,  4  Grat.  (Va.)  93.  See  also 
Hazelhurst  v.  Sea  Isle  Hotel  Co.  (X.  J.)  25 
Atl.  201. 

Thus  in  Newton  Mfg.  Co.  v.  White,  supra, 
the  rule  was  applied,  the  court  s&ying:  ''Af- 
fidavits of  illegality  are  peculiar  to  our  prac- 
tice, and  lie,  generally,  when  under  the 
practice  as  it  existed  before  the  law  allowing 
them,  it  would  have  been  necessary  to  file  a 
bill.  The  sheriff  may  receive  them  and  return 
them  to  the  court  having  jurisdiction  to  try 
the  issues  made,  or  if  he  choose  to  reject  them 
on  his  own  responsibility,  he  can,  and  not  un- 
frequently  does  do  so.  In  the  present  case,  he 
elected  to  reject  the  affidavit  tendered.  This 
left  the  defendant  in  fl.  fa.  to  choose  which 
one  of  his  remaining  remedies  he  would  rely 
on:  an  injunction,  or  an  action  against  the 
sheriff.  He  chose  the  former,  and  the  judge 
granted  his  application.  Had  the  court  ju- 
risdiction-at  that  time?  It  is  not  disputed. 
Could  the  defendant  in  the  equity  cause,  by 
his  own  act,  deprive  the  court  of  a  jurisdic- 
tion once  acquired?  No  case  has  been  cited 
where  such  a  thing  was  ever  allowed;  and 
yet  .that  is  what  is  here  attempted.  After 
the  granting  of  the  injunction,  the  sheriff 
returned  the  illegality  papers,  which  seem  to 
have  remained  in  his  hands,  into  court,  and 
then  a  motion  is  made  to  dissolve  the  in- 
junction on  the  ground  that  a  court  of  law 
has  now  gotten  hold  of  the  case.  Proceedings 
are  often  stayed  at  law  because  equity  has 
acquired  jurisdiction,  but  the  converse  of  the 
proposition  certainly  has  no  precedent  to 
sanction  it.  Much  less  does  the  fact  that  a 
law  court  has  acquired  jurisdiction,  require 
an  equity  court,  whose  jurisdiction  has  been 
rightfully  obtained,  to  dismiss  the  cause  from 
its  docket.  .  .  .  Where  in  the  inception 
of  the  case,  equity  alone  can  afford  a  remedy, 
will  it  retain  the  jurisdiction  once  acquired.'' 
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In  Stein  t.  Frieberg,  64  Tex.  271,, the  court 
said :  "The  petition  for  injunction  sets  forth 
facts  which,  if  true,  show  that  the  property 
levied  on  was  exempt  from  execution  by  the 
laws  of  our  state.  R.  S.  art.  2335.  It  is 
asked  that  the  writ  of  injunction  be  issued 
by  the  district  court  to  prevent  a  sale  of  the 
property  so  illegally  seized  under  execution. 
The  judge  granted  a  temporary  writ,  but 
upon  demurrer  dismissed  the  cause,  because, 
as  the  judge  held,  the  court  had  not  jurisdic- 
tion to  finally  hear  and  determine  it.  If  the 
court  in  so  holding  meant  to  decide  that  it 
could  not  take  jurisdiction  of  the  suit  be- 
cause the  amount  in  controversy  was  too 
small  to  give  jurisdiction  to  the  district  court 
then  its  decision  is  directly  contrary  to  the 
ruling  of  this  court  in  Anderson  County  v. 
Kennedy,  58  Tex.  616,  and  other  cases  which 
have  followed  that  decision.  It  was  there 
held  that  district  courts  have  the  power  to 
issue  writs  of  injunction  in  cases  in  which  a 
court  of  chancery,  under  the  settled  rules  of 
equity,  would  have  power  to  issue  them;  and 
this  without  reference  to  the  amount  in  con- 
troversy, under  the  express  power  given  in 
the  constitution.  .  .  .  The  district  court 
having  acquired  jurisdiction  by  reason  of  the 
injunction  prayed  for  and  issued,  should  have 
retained  control  of  the  case  until  the  relief 
to  which  the  plaintiff  showed  himself  entitled 
had  been  fully  granted.  The  writ  of  injunc- 
tion would  be  of  no  service  to  a  party  seeking 
its  benefits,  if  it  can  be  granted  temporarily 
in  a  case  like  the  present,  but  must  be  dis- 
missed for  want  of  jurisdiction  so  soon  as 
that  point  is  made  by  the  adverse  pai-ty. 
The  right  to  issue  a  temporary  injunction 
carries  with  it  the  right  to  have  it  perpetu- 
ated, so  far  as  the  question  of  jurisdiction  is 
concerned.  Where  the  district  court  has  ob- 
tained jurisdiction  of  a  cause  by  reason  of 
an  injunction,  it  is  authorized  to  retain  cog- 
nizance of  it  for  all  the  purposes  of  the  suit. 
The  full  merits  of  the  controversy,  as  pre- 
sented by  either  party,  will  be  adjudicated. 
.  .  .  In  this  case  all  the  relief  asked  upon 
final  hearing  was  in  effect  a  perpetuation  of 
the  injunction.  This  relief  no  other  tribunal 
except  the  district  court  had  the  power  to 
grant,  and  with  this  power  that  court,  as 
we  have  seen,  was  fully  vested  by  tiie  consti- 
tution.'' 

Where  the  plaintiff  in  a  suit  to  enjoin 
a  sale  of  a  slave  under  an  execution  is- 
sued by  the  judgment  creditors  of  a  de- 
cedent's estate  failed  to  prove  his  title  to  the 
slave  as  against  the  defendants,  and  the  exec- 
utors of  the  estate  were  parties  to  the  suit, 
it  was  held  that  the  court  would  dispose  of 
the  whole  subject  according  to  the  rights  of 
the  parties  by  a  sale  of  the  slave  and  the 
proper  application  of  the  proceeds.  Taylor 
v.  Beale,  4  Orat.  (Va.)  93. 

But  if  the  parties  to  a  suit  to  enjoin  an 
execution   sale   desive   complete   relief   to   be 


rendered,  they  should  by  proper  pleadings 
ask  for  it.  Todd  v.  Gamer  (Tex.)  133  S.  W. 
314.  See  also  Seymour  v.  Hill,  67  Tex.  385, 
3  S.  W.  313. 

It  has  been  held  that  where  in  a  suit  to 
enjoin  a  sale  under  an  execution  issued  on  a 
dormant  judgment  it  appears  that  the  judg- 
ment is  still  unsatisfied,  the  court  may  decree 
a  judgment  in  favor  of  the  execution  creditor 
for  the  amount  due  on  the  judgment.  Sey- 
mour V.  Hill,  67  Tex.  385,  3  S.  W.  313 ;  War- 
ren v.  Kohr,  26  Tex.  Civ.  App.  331,  64  S.  W. 
62 ;  Spiller  v.  Hollinger  ( Tex. )  148  S.  W.  338. 
Thus  in  the  case  last  cited  it  was  said:  **The 
judgments  owned  by  D.  Sullivan  &  Co.,  being 
dormant  at  the  time  of  the  issuance  of  the 
executions,  could  not,  when  attacked  by  the 
judgment  debtor,  support  such  executions, 
and  the  sheriff  was  properly  enjoined  from 
seizing  and  selling  property  by  virtue  of 
them,  but  the  injunction  should  not  have  been 
perpetuated  when  it  was  ascertained  that  ap- 
pellee's debts  to  appellants  had  not  been  paid. 
Seymour  v.  Hill,  67  Tex.  386,  3  S.  W.  313  •, 
Warren  v.  Kohr,  26  Tex.  Civ.  App.  331,  04 
S.  W.  62.  The  executions  were  merely  avoid- 
able, and,  it  appearing  that  appellee  owe^ 
the  money  on  the  judgments,  the  injunction 
should  be  dissolved.  The  district  court,  hav- 
ing obtained  jurisdiction  of  the  cause  by  tbe 
application  for  the  injtmction,  has  the  au- 
thority to  determine  all  the  issues  between 
the  parties.  As  said  in  the  case  of  Seymour 
V.  Hill:  'The  judgment  by  the  justice  of  the 
peace,  on  which  the  execution  in  favor  of 
Seymour  issued,  could  not  have  been  revived 
in  the  district  court;  but  it  would  seem 
under  former  decisions  of  this  court  that, 
having  jurisdiction  of  the  matter  through  the 
application  for  an  injunction,  the  court  had 
jurisdiction  to  determine  whether  the  sum 
for  which  the  judgment  was  rendered  in  ^e 
justice's  court  was  still  due  to  Seymour,  and 
if  so,  to  have  rendered  judgment  in  his 
Ulyot*  *• 

It  has,  however,  been  held  that  on  the  disso- 
lution of  an  injunction  against  an  execnti<Mi 
sale  and  a  dismissal  of  the  complaint  the 
court  cannot  award  an  execution  to  the  de- 
fendant, the  dismissal  of  the  bill  being  the 
extent  of  the  relief  to  which  he  is  entitled. 
Lovette  v.  Longmire,  14  Ark.  339;  Howell  ▼- 
Thomaaon,  34  W.  Va.  794,  12  S.  E.  1088. 

11.  DiBiussAL  OF  Complaint. 

Where  a  complaint  in  a  suit  to  enjoin  «a 
execution  sale  shows  a  right  to  relief,  and 
the  injunction  granted  on  the  complaint  is 
dissolved  because  of  a  denial  of  the  equities 
of  the  complaint,  the  complaint  should  not 
be  dismissed  before  the  trial  of  the  case. 
Grant  v.  Chester  <Tenn.)  58  S.  W.  4S:^i 
Fulgham  v.  Chevallier,  10  Tex.  518.  See  also 
Ferguson  v.  Herring,  49  Tex.  126. 
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But  where  an  injunction  against  an  execu- 
tion sale  is  the  only  relief  sought  by  a  com- 
plaint, and  no  right  to  the  injunction  is 
shown,  the  complaint  may  be  dismissed  on  a 
dissolution  of  the  temporary  injunction. 
Small  V.  Sumerville,  58  la.  362,  12  N.  W. 
315;  Carlin  v.  Hudson,  12  Tex.  203,  62  Am. 
Dec.  521;  Magoflin  v.  San  Antonio  Brewing 
Assoc.  (Tex.)  84  S.  W.  843.  See  also  Bhodes 
V.  Gauladett,  40  6a.  212. 

In  Brown  t.  Gorman,  7  Indian  Ter.  749, 
104  S.  W.  1165,  a  preliminary  injunction  was 
granted  on  a  complaint  seeking  to  enjoin  an 
execution  sale.  No  motion  was  made  to  dis* 
solve  the  injunction  but  the  complaint  was 
dismisaed  on  the  sustaining  of  a  demurrer  to 
the  complaint.  It  was  held  that  the  com- 
plainants should  have  been  given  time  to 
amend. 

\Miere  a  suit  was  brought  to  enjoin  a  levy 
and  sale  under  an  execution,  and  before  the 
hearing  the  execution  creditor  released  the 
levy  and  caused  the  writ  of  execution  to  be 

80  indorsed  and  returned,  it  was  held  that 
the  suit  was  pr<^erly  dismissed  as  the  object 
of  the  suit  had  been  attained.  Thompson  v. 
Gooldsby,  48  Tex.  23,  106  S.  W.  936. 

In  Bedford  v.  SamsUy,  167  Ark.  491,  167 
S.  W.  491,  a  complaint  was  filed  to  secure  au 
injunction  against  an  execution  issued  on 
a  justice's  judgment  because  of  the  breach 
of  an  agreement  on  the  part  of  the  attor- 
neys of  the  defendant  to  file  a  proper  tran- 
script of  the  proceedings  in  the  justice's 
court  in  the  appellate  court,  as  a  conse- 
quence of  which  the  appeal  from  the  judg- 
ment was  dismissed.  An  answer  was  tiled 
denying  the  aUcgations  of  the  complaint. 
Holding  that  the  complaint  was  properly  dis- 
missed under  the  circumstances  of  tlie  case, 
the  court  said:  "We  think  appel]ee*s  position 
that  the  chancery  court  was  without  juris- 
diction was  well  taken,  because  appellant  bad 
a  complete  remedy  at  law.    Wood  v.  Stewart, 

81  Ark.  41,  98  8.  W.  711.  .  .  .  But  the 
failure  of  appellant  to  proceed  in  the  proper 
court  was  no  ground  for  dismissal  of  his 
complaint,  and  the  cause  should  have  been 
transferred  to  the  circuit  court,  had  a  cause 
of  action  been  stated  in  the  eomplaint.  Wood 
T.  Stewart,  supra.  But  the  chancery  court 
properly  dismissed  the  complaint,  because  it 
did  not^  in  fact,  state  a  cause  of  action.  It 
^ae  not  alleged  that  any  fraud  had  been  prac- 
ticed upon  the  circuit  court  in  procuring  the 
dismissal  of  the  appeal  from  the  justice  of 
the  peace,  and,  if  the  action  of  the  circuit 
court  in  dismissing  the  appeal  was  erroneous, 
appellant's  remedy  was  by  appeal  to  this 
court  from  that  order.  The  decree  of  the 
chancellor  is  therefore  affirmed." 

On  the  dissolution  of  an  injunction  against 
art  execution  sale  and  a  dismissal  of  the  oom- 
plaint,  the  court  cannot  award  an  execution 


to  the  defendant,  the  dismissal  of  the  bill 
being  the  extent  of  the  relief  to  which  he  is 
entitled.  Lovette  v.  Longmire,  14  Ark.  339; 
Howell  V.  Thomason,  34  W.  Va.  794,  12  S.  E. 
1088.  Thus  in  Lovette  v.  Longmire,  supra, 
discussing  the  form  of  relief  to  be  given  on 
a  dissolution  of  an  injunction  against  an 
execution  sale  and  a  dismissal  of  the  com- 
plaint, the  court  said:  "As  a  matter  of 
practice,  the  decree  of  the  circuit  court 
should  have  been  simply  to  dissolve  the  in- 
junction and  dismiss  the  complainant's  bill, 
leaving  the  sheriff  to  execute  his  common-law 
process  of  sale.  Beyond  this,  from  the  state 
of  the  pleadings,  the  circuit  court  had  no 
power  to  decree  relief.  The  decree  of  the 
Union  circuit  court,  so  far  as  regards  the 
dissolution  of  the  injunction  and  the  dismis- 
sal of  the  complainant's  bill,  was  certainly 
correct.  But  so  far  as  regards  the  specific 
relief  decreed  it  was  clearly  erroneous  and 
must,  for  that  error,  be  set  aside  and  re- 
versed with  costs." 

12.  Effect  op  iNjimcnoN. 

a.  In  General. 

Where  an  execution  plaintiff  was  enjoined 
from  requiring  the  issuance  of  an  execution 
on  the  ground  that  he  was  not  the  owner  of 
the  judgment  on  which  the  execution  issued, 
and  the  decree  of  injunction  was  not  appealed 
from  nor  dissolved,  he  cannot  afterwards  de- 
mand the  issuance  of  an  execution.  Kruegel 
V.  Murphy  (Tex.)  126  S.  W.  680;  Kruegel  v. 
Jones  (Tex.)  143  S.  W.  989,  citmg  Kruegel 
V.  Jones,  66  Tex.  472,  121  S.  W.  218;  Kruege) 
V.  Rawlins,  121  S.  W.  216. 

It  has  been  held  that  an  injunction  against 
an  execution  and  a  sale  thereunder,  because 
of  the  premature  issuance  of  the  execution, 
does  not  prevent  the  issuance  of  an  alias 
execution.  Smith  v.  Purves,  20  La.  Ann.  278; 
Byrne  v.  Mitboff,  24  La.  Ann.  297. 

In  Dail  v.  Traverse,  8  Gill  (Md.)  41,  it  was 
held  that  where  at  the  time  of  the  issuance  of 
a  temporary  injunction  against  an  execution 
sale,  on  the  ground  that  the  judgment  on 
which  the  execution  issued  had  been  paid,  a 
sale  of  a  part  of  the  property  already  had 
been  consummated,  the  proceeds  arising  from 
the  sale  would  not  be  paid  over  to  the  execu- 
tion debtor,  he  being  entitled  thereto  only  on 
the  issuance  of  a  permanent  injunction. 

Where  an  action  was  brought  to  enjoin  a 
judgment  plaintiff  from  proceeding  further  in 
the  collection  of  the  execution  issued  on  his 
judgment,  and  an  injunction  was  granted  to 
take  effect  on  the  filing  of  the  bond,  and  the 
execution  had  already  expired  when  the  in- 
junction was  served,  it  was  held  that  the  in- 
junction would  be  construed  as  enjoining  the 
enforcement  of  the  judgment.  Campbell  v. 
Tarbell,  65  Vt.  455. 
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In  Morris  Canal,  etc.  Co.  v.  Biddle,  4  N.  J. 
£q.  222,  it  was  held  that  a  sheriff  was  liable 
for  property  in  his  hands  by  virtue  of  the 
levy  of  an  execution  notwithstanding  the  sale 
under  the  execution  had  been  enjoined. 

In  Seligson  v.  Collins,  64  Tex.  314,  it  was 
held  that  '"enjoining  a  sale  under  an  execu- 
tion, where  the  validity  or  regularity  of  the 
writ  is  not  questioned,  does  not  suspend  the 
operation  of  the  process,  but  the  sheriff  may, 
by.  virtue  of  the  writ,  levy  upon  and  sell  other 
property  of  the  defendant  therein,  to  satisfy 
the  judgment." 

b.  A«  Affecting  Lien  of  Execution. 

(1)  View  that  Lien  Is  Released. 

The  rule  obtaining  in  some  jurisdictions  is 
that  an  injunction  against  an  execution  sale 
releases  the  lien  of  the  execution.  Taggert  v. 
Hill,  3  N.  C.  81;  Newlin  v.  Murray,  63  N.  C. 
566;  Mitchell  v.  Anderson,  1  HilfL.  (S.  C.) 
69,  26  Am.  Dec.  158;  Ross  v.  Poythress,  1 
Wash  120;  Ela  v.  Welch,  9  Wis.  '395.  See 
also  Launtz  v.  Gross,  16  111.  App.  329;  Hull 
V.  Blosa,  27  W.  Va.  654. 

In  Launtz  v.  Gross,  16  111.  App.  329,  it  was 
held  that  an  injunction  against  an  execution 
sale  which  was  not  dissolved  until  after  the 
return  day  of  the  writ  had  the  effect  of  rend- 
ering it  functus  officio. 

In  Hull  V.  Bloss,  27  W.  Va.  654,  it  was 
held  that  if  the  execution  defendant  has  given 
a  forthcoming  bond,  the  issue  of  an  injunction 
against  the  enforcement  of  the  execution 
excuses  him  for  not  delivering  the  property 
levied  on,  without  forfeiting  his  bond. 

In  Newlin  v.  Murray,  63  N.  C.  566,  it  was 
held  that  where  an  injunction  against  a  sale 
of  property  under  an  execution  was  pending 
at  the  day  of  the  sale  of  the  property  under 
an  execution  subsequently  levied,  the  money 
arising  from  the  sale  could  not  be  applied  to 
the  satisfaction  of  the  older  execution,  al- 
though the  injunction  against  that  execution 
was  subsequently  dissolved.  To  the  same 
effect  see  Mitchell  v.  Anderson,  1  Hill  (S.  C.) 
69,  26  Am  Dec.  158. 

Compare  Duckett  v.  Dalrymple,  1  Rich.  L. 
(S.  C.)  143,  wherein  it  was  held  to  be  other- 
wise where  the  injunction  was  dissolved  by 
the  consent  of  the  parties  before  the  day  of 
the  sale,  the  court  saying:  "The  consent  of 
the  defendant  in  execution  to  abandon  his  in- 
junction shows  that  he  wmII  be  deprived  of  no 
advantage;  the  sheriff,  too,  after  he  has 
notice  of  it,  is  not  selling  a  dollar  more  of 
the  defendant's  property  than  the  exigency 
of  the  executions  in  his  hands  demands: 
neither  are  the  junior  executions  delayed  a 
day.  The  reason  why  a  junior  execution  may 
be  enforced  while  an  older  is  suspended  in 
chancery  by  injunction,  is  given  by  Chancel- 


lor Harper  in  Mitchell  v.  Anderson,  at  page 
73  (1  Hill).    In  speaking  of  the  decisions  oh 
the  subject  of  liens,  he  says,  'those  decisions 
go  upon  this,  that  there  is  an  older  judgment 
or  execution  entitled  to  the  monev.  to  which 
the  sheriff  may  properly  pay  it.    That  cannot 
apply  when  the  sheriff  is  forbidden  to  enforce 
the  older  t>xecution,  and  would  be  guilty  of  a 
contempt  of  court,  if  he  should  pay  the  money 
over  to  it.'     The  moment  the  party   said,  I 
abandon  my  injunction,  and  notice  of  it  wa.s 
given  to  the  sheriff,  he  had  the  right  to  con- 
sider the  mandate  of  chancery  as  revoked,  anj 
unqucjitionifbly  he  would  be  guilty  of  no  con- 
tempt in  making  and  paying  over  the  money. 
The  consent  would  save  him  from  that.      In 
this  respect  this  consent  is  very  analogous  to 
that   which   was  considered   in   Guignard    v. 
Glover,  Harp.  L.  R.  457,  where  it  wa<»  held 
that    an    oxe<*ution    not    renewable   generally 
without  Bci.  fa.  might  be  renewed  without  that 
proceeding,  by  the  consent  of  the  defendant. 
The  proceeding  by  sci.  fa.  it  was  said  was  for 
his   protection   alone;    if  he  thought   it    un- 
necessary he  mi^ht  waive  it.     So  here  the  in- 
junction was  for  the  defendant's  protection: 
when  he  found  it  was  no  longer  necessary  he 
might  give  it  up.    The  injunction  is  a  process 
arising  out  of  a  case,  but  not  essential  to  its 
commencement  or  progress,  and  when  that  is 
the  case  its  discontinuance  depends  upon  the 
pleasure  of  the  party  moving  for  and  obtain- 
ing it.     It  is  like  an  execution,  which   the 
party  may  withdraw  or  postpone  -to  others  at 
his  pleasure.     But  if  there  was  any  difficulty 
in  maintaining  the  proposition,  that  the  con- 
sent to  dissolve  the  injunction  was  a  with- 
drawal of  it,  still  I  think,  when  the  consent 
is  connected  with  the  subsequent  dissolution 
of  the  injunction,  that  all  difflcolty  ceases. 
As  soon  as  the  injunction  is  dissolved  it  un- 
fetters the  plaintiffs,  and  they  have  the  right 
to  say,  here  are  our  executions,  as  to  which 
you  were  informed  before  you  made  a  sale 
of  the  defendant's  property,  that  he  consented 
to  dissolve  the  injunction,  and  the  court  has 
assented  that  his  consent  should  have  effect, 
and  have  accordingly  dissolved  it.     In  that 
wav  the  order  of  dissolution  will  have  rela- 
tion  back  to  the  moment  of  the  consent,  and 
from  it  *unfetter'  the  plaintiffs." 

In  Snow  V.  Kash.  50  Tex.  216,  it  appeared 
that  an  execution  was  irregularly  issued  on 
a  dormant  judgment  and  that  a  sale  under  the 
execution  was  enjoined.  The  injunction  after- 
wards being  made  perpetual  it  was  held  that 
there  was  no  lien  on  the  property  levied  on. 

But  where  an  execution  sale  is  enjoined  by 
one  who  is  not  a  party  to  the  judgment  and 
the  bond  given  to  obtain  the  injunction  is 
conditioned  only  to  pay  the  damages  caused 
bv  the  issuance  of  the  bond,  the  lien  of  the 
execution  is  not  released  by  the  issuance  of 
the  execution.    In  re  Randolph,  1^7  Fed.  186; 
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Bartlett  v.  Gayle,  6  Ala.  305,  41  Am.  Dec.  62. 
Thus  in  the  case  first  cited  in  an  extensive 
discussion  of  the  effect  of  an  injunction  on 
the  lien  of  an  execution,  the  court  said:  "If 
the  defendant  has  given  a  forthcomint^  bond 
the  issue  of  an  injunction  against  the  en- 
forcement of  the  execution  excuses  him  for 
not  delivering  the  property  levied  on,  and 
this  without  forfeiting  his  bond.  Hull  v. 
BIoss,  27  Va.  654.  See  also  Xewlin  v.  Murray, 
63  N.  C.  56«,  where  it  is  held  that  the  fact 
that  before  the  return  of  the  process  the  in- 
junction by  consent  is  dissolved  can  make  no 
change  in  the  rule.  And  this  is  based  upon 
the  assumption  that  the  injunction  bond 
after  dissolution  stands  as  securitv  for  the 
debt  enjoined,  and  subsequent  execution  cred- 
itors are  entitled  to  sell  the  property  and  re- 
ceive the  proceeds.  In  accord  with  this 
would  seem  to  be  the  statutory  provisions  of 
this  state  which  require  an  execution  debtor 
seeking  to  enjoin  to  execute  bond  with  secur* 
itv  sufficient  to  pay  the  debt,  interest,  costs, 
and  damages  and  to  indemnify  the  sureties 
upon  any  forthcoming  bond  that  may  have 
been  given  for  the  delivery  of  the  property 
levied  upon.  And  it  is  still  further  insisted 
by  counsel  for  the  petitioners  seeking  revision 
that  the  question  is  settled  by  statute  sections 
2  and  3,  c.  141  (Code  W.  Va.  1906,  §§  4172 
and  4173),  the  latter  reading  as  follows:  '3. 
The  lien  acquired  under  the  preceding  section 
fhsM  cease  whenever  the  right  of  the  judg- 
ment creditor  to  levy  the  writ  of  fieri  facias, 
under  which  the  said  lien  arises,  or  to  levy 
a  new  execution  on  his  judgment,  ceases  or 
is  suspended  by  a  forthcoming  bond  being 
given  and  forfeited,  or  by  an  appeal  or  other-. 
wise.'  This  contention  is  based  upon  the  as- 
fumption  that  the  words  'or  otherwise*  fairly 
include  a  suspension  of  the  execution  by  in- 
junction. ...  In  this  case  here  the  injunction 
was  sued  out  by  Davis  and  Bond,  strangers 
to  the  execution,  from  whom  onlv  a  nominal 
bond  to  indemnify  for  costs  and  damages  was 
required,  and  they  are  the  same  parties  who 
are  now  seeking,  to  destroy  these  execution 
liens  by  reason  of  their  own  act  of  obtaining 
puch  injunction.  In  view  of  all  these  author- 
ities and  the  facts  involved,  I  am  driven  to 
the  conclusion  that  this  section  3  of  chapter 
141  was  not  intended  to  release  execution 
Hens  enjoined  by  strangers  thereto,  where 
bond  for  costs  and  damages  alone  was  re- 
quired and  given.  I  am  the  more  convinced 
of  this  because  of  the  great  injustice  of  its 
operation  if  it  was  allowed  such  construction 
as  illustrated  by  this  and  similar  cases  and 
the  wide  open  door  it  would  leave  for  sharp 
practice  and  unfair  advantage  to  be  taken.  I 
am  further  led  to  this  conclusion  by  the  fact 
that  West  Virginia  and  Virginia  have  gone 
so  much  farther  than  some  other  states  in 
perpetuating   the   liens   of   these   executions 
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until  substantially  the  judgments  were  paid 
or  barred  by  limitation  on  all  personal  prop- 
erty, whether  capable  of  being  levied  on  or 
not.  It  surely  could  not  have  been  the  pur- 
pose of  the  legislature  that  such  a  broad,  com- 
prehensive, and  enduring  lien  should  be  swppt 
away  by  reason  of  an  injunction  sued  out  by 
a  stranger,  claiming  that  he  had  title  to  some 
items  of  debtor's  property  levied  upon.  I  find, 
therefore,  that  there  was  no  error  in  the 
referee's  ruling  that  these  execution  liens  ex- 
isted and  were  to  be  decreed  for  as  such." 

In  Mallory  v.  Dauber,  83  Ky.  239,  it  was 
said :  "The  appellant  did  not  release  the  levy 
of  the  execution  by  his  injunction  bond,  as 
the  condition  of  the  bond  was  to  the  effect 
that  if  the  injunction  was  dissolved  he  would 
have  the  property  or  its  value  forthcoming  to 
satisfy  the  order  of  the  court.  A  bond  to 
satisfy  the  execution  in  the  event  the  injunc- 
tion is  dissolved  discharges  the  levy,  and  the 
remedy  is  on  the  bond  and  not  by  a  sale  of 
the  property  upon  which  the  levy  was  made. 
(Civil  Code,  section  278.)"  Compare  Pugh 
V.  White,  78  Ky.  210.  Under  the  practice 
formerly  prevailing  in  that  jurisdiction  an 
injunction  arrested  the  execution  of  a  fieri 
facias  and  destroyed  its  lien.  Mason  v. 
Holmes,  4  Bibb  (Ky.)  263;  Eldridge  v.  Cham- 
bers, 8  Bv  Mon.  (Ky.)  411;  Lockridge  v.  Big- 
gerstaff,  2  Duv.  (Ky.)  281,  87  Am.  Dec.  408; 
Keith  V.  Wilson,  3  Mete.  (Ky.)  201. 

(2)  View  that  Lien  la  Not  Released. 

The  rule  obtaining  in  a  number  of  jurisdic- 
tions is  that  the  lien  of  an  execution  is  not 
destroyed  by  the  issuance  of  an  injunction 
against  a  sale  of  the  property  levied  on.  The 
injunction  has  only  the  effect  of  suspending 
the  sale,  and  on  a  dissolution  of  the  injunc- 
tion the  officer  may  proceed  with  a  sale  of 
the  property.  Elliit  v.  Cox,  5  Mart.  N.  S. 
(La.)  285;  Cochrane  t.  U.  S.  Bank,  11  Bob. 
(La.)  64;  McMicken  v.  Morgan,  9  La.  Ann. 
208;  Lamorere  ▼.  Cox,  32  La.  Ann.  1045; 
Anderson  v.  Tydings,  8  Md.  427,  63  Am.  Dec. 
708;  Boyd  v.  Harris,  1  Md.  Ch.  466,  dis- 
tinguiMhing  Alexander  v.  Ohiselin,  5  Gill  1 38 ; 
Pettingill  y.  Moss,  3  Minn.  222,  74  Am.  Dec. 
747;  Knox  v.  Randall,  24  Minn.  479:  Lvnn  v. 
Gridley,  Walk.  (Miss.)  548,  12  Am.  Dec.  591; 
Van  Gelder  v.  Van  Gelder,  26  Hun  (N.  Y.) 
356 :  Fox  v.  Union  Turnpike  Co.  37  Misc.  308, 
75  N,  Y.  8.  464.  See  also  State  v.  Judge,  6 
La.  Ann.  548;  Smith  v.  Everly,  4  How. 
(Miss.)   178. 

In  Cochrane  v.  U.  S.  Bank,  supra,  indica- 
ting the  duty  of  the  marshal  tvhere  the  sale 
under  an  execution  in  his  hands  is  enjoined, 
the  court  said :  "The  marshal  was  not  bound 
to  return  those  executions,  when  restrained  by 
the  commercial  court.  On  the  contrarv,  it 
was  bin  duty  to  have  indorsed  on  them  his 


314 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


proceedings  up  to  the  time  he  was  enjoined 
from  further  action,  and  to  have  kept  the 
writs,  to  be  proceeded  on  when  the  restrain- 
ing order  should  be  annulled  or  withdrawn/' 
In  McMichen  v.  Morgan,  9  La.  Ann.  208, 
discussing  the  effect  of  the  dissolution  against 
an  execution,  the  court  said:  "The  only 
judgment  rendered  in  the  suit  to  which  tlie 
plaintifT  was  a  party,  was  one  dissolving  his 
injunction,  by  the  effect  of  which  the  execu- 
tion enjoined  was  let  loose,  and  tlie  property 
beinsr  already  under  seizure  no  further  notice 
was  necessary." 

In  Lynn  v.  Gridley,  Walk.  (Miss.)  548, 
12  Am.  Dec.  591,  it  appeared  that  during  the 
pendency  of  an  injunction  against  an  execu- 
tion sale,  the  property  levied  on  was  sold 
under  a  junior  execution.  Discussing  the  ef- 
fect of  the  sale  the  court  said:  "But  when 
the  operative  energy  of  an  execution  has  been 
suspended  by  an  injunction,  a  sale  under  a 
junior  execution  does  not  affect  the  lien  ac- 
quired by  such  elder  execution,  but  the  prop- 
erty in  the  hands  of  any  persons  remains 
liable  to  a  levy  when  the  injunction  is  re- 
moved." 

In  Pettingill  v.  Moss,  3  Minn.  222,  74  Am. 
Dec.  747,  it  was  held  that  a  sheriff  during  the 
pendency  of  an  injunction  against  an  execu- 
tion sale  could  not  adjourn  the  sale  to  a 
future  day  named.  The  court  said:  "It  was 
the  duty  of  the  sheriff,  on  the  service  of  the 
injunction  upon  him,  to  note  that  fact  upon 
the  execution,  and  desist  from  all  further  pro- 
ceedings imder  it,  retaining,  however,  his 
levy;  and  if,  at  the  end  of  sixty  days  from 
the  receipt  of  the  execution  by  him,  no  notice 
of  the  dissolution  of  the  injunction  reached 
him,  then  he  should  have  returned  the. same, 
detailing  the  facts  in  his  return;  but  if,  dur- 
ing the  life  of  the  execution,  it  had  been  re- 
lieved from  the  injunction,  then  the  sheriff 
should  have  advertised  the  property  again 
under  his  original  levy,  and  have  proceeded 
to  sell  in  the  ordinary  w^ay.  His  adjournment 
was  irregular  and  in  contravention  of  the  in* 
junction;  there  can  be  no  guide  for  such  a 
proceeding,  as  the  injunction  may  or  may  not 
be  dissolved,  according  to  the  facts  that  may 
be  alleged  in  the  answer.  The  fact  that  the 
adjournment  by  chance  was  to  a  time  which 
accorded  with  the  vacating  of  the  injunction 
does  not  help  the  matter  at  all;  there  can  be 
no  means  of  anticipating  the  decision  of  the 
court  or  regulating  such  a  postponement. 
There  is  no  irregularity  in  the  fact  that  a 
sale  is  made  after  the  return  day  of  an  execu- 
tion. .  ^  .  The  sheriff  is  bound  to  serve  his 
process  within  its  life,  but  may  complete  the 
execution  of  it  after  the  return  day.  The  sale 
under  the  adjournment,  in  this  case,  was  ir- 
regular, and  the  property  having  been  pur- 
chased by  the  creditor,  and  remaining  in  his 
hands,  the  sale  was  properly  set  aside." 


In  Van  Gelder  v.  Van  Glider,  26  Hun 
(N.  Y.)  356,  it  was  held  that  an  execution 
sale  in  violation  of  an  injunction  was  not  in- 
valid where  the  injunction  was  finally  dis- 
solved. 

(3)   Rule  in  Tennessee. 

In  Tennessee  the  rule  seems  to  obtain  t)iat 
the  general  lien  of  a  judgment  on  the  landd 
of  an  execution  debtor  is  not  affected  by  an 
injunction  and  that  where  an  execution  has 
been  levied  on  the  land  an  injunction  does  not 
release   the  lien.     Miller   v.   Estill.   8  Yerg. 
452.    See  also  Overton  v.  Perkins,  Mart.  &  Y. 
367.      Thus   in   Miller   v.    Estill,   supra,  the 
court  said:     "As  to  the  effect  of  the  injunc- 
tion on  the  lien',  the  injunction  operates  on 
the  person  of  the  plaintiff  at  law,  not  on  the 
judgment,   the  lien  of  which  continues;  but 
if  for  this  reason  no  levy  or  sale  be  made 
within  twelve  months,  a  purchaser  from  the 
debtor,  takes  title  superior  to  the  lien,  regard- 
less of  the  condition  of  the  creditor  person- 
ally, with  which  the  purchaser  has  no  con- 
cern.    He  goes  to  the  execution  docket,  and 
finding    the    judgment    more    than    twelve 
months  old,  without  a   sale  of  the  debtor's 
lands   having    been   made,   proceeds   to   pur- 
chase,    disregarding     the     judgment;     upon 
which,   the  order   of   a   chancellor,   and  the 
granting  of  an  injunction  can  have  no  effect. 
Mart,  du  Y.  372.     But  it  is  supposed,  the  lien 
of  the  judgmient  and  the  incipient  title  of  the 
creditor    which    attaches    by    a    levy    of   his 
execution  on  the  land  are  the  same  in  effect; 
and  that  the  case  of  Overton  v.  Perkins,  Mart. 
&  Y.  369,  sustains  the  position.     The  court 
there  held,  an  undoubted  authority,  tluit  tho 
granting  of  an  injunction  did  not  release  the 
land  from  an  actual  levy,  and  that  a  pur 
chaser  from  the  debtor  could  not  defeat  the 
creditor's  vested  right,  by  virtue  of  the  levy, 
without   being   obnoxious   to    the    charge  of 
fraudulent  combination   with   the  debtor,  to 
hinder  and  delay  the  collection  of  the  debt, 
for  which  reason  his  title  would  be  void  by 
force  of  the  statute  of  frauds,  of  Elizabeth, 
and  ours  of  1801.  ch.  25.     It  need  only  be 
named  to  gain  admission,  that  there  is  a  wide 
difference  between  the  general  lien  on  all  the 
debtor's  lands,  and  a  special  and  fixed  lien, 
by  virtue  of  a  levy;  which  if  it  covers  prop- 
erty to  the  amount  of  the  exeeution,  ha:*  l>een 
holden  a  satisfaction,  because  in  case  of  goods, 
it  is  an   actual  divestiture  of  title;   and  in 
case  of  lands,  is  the  inception  of  a  right  to 
satisfaction  that  cannot  be  defeated,  but  by 
acts  of  the  creditor  himself,  not  by  the  acts 
of  the  debtor  conveying  to  a   third  person. 
This  is  the  extent  of  the  decision  referred  to, 
and  which  has  no  application  to  a  cause  like 
the  one  presented  by  the  record,  when  the  pur- 
chaser is  opposed  by  a  general  lien,  and  not 
a  specific  levy." 
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Bat  an  injunction  against  an  execution 
sale  of  personal  property  releases  the  levy 
made  on  it.  Telford  v.  Cox,  15  Lea  298; 
Overton  v.  Perkins,  Mart.  &  Y.  367.  "If  the 
bill  be  liled  by  the  debtor  himself,  it  seems  to 
be  conceded  by  our  cases  that  the  injunction 
would  operate  like  a  supersedeas,  and  re- 
lease the  levy.  Overton  v.  Perkins,  Mart.  & 
Y.  367;  Rocco  v.  Parczyck,  9  Lea  328,  333; 
McCamy  v.  Lawson,  3  Head  2o6.  The  reason 
is  that  it  would  ruin  both  debtor  and  creditor 
if  the  sheriff  should  be  required  to  hold  the 
goods  to  the  termination  of  an  injunction  bill 
in  chancery.  The  same  reason,  it  is  obvious, 
would  equally  apply  if  the  injunction  be  sued 
out  at  the  instance  of  a  third  person.  And 
our  cases  so  hold  in  effect.  Murphy  v.  Partee, 
7  Baxt.  373,  which  virtually  overrules  Hunn 
V.  Hough,  5  Heisk.  708.  And  see  Tucker  v. 
Pruett,  4  Yerg.  553."  Telford  v.  Cox,  15  Lea 
21)8.  But  in  Conway  v.  Jett,  3  Yerg.  481,  24 
Am.  Dec.  590,  it  was  held  that  the  lien  of 
an  execution  on  goods  was  not  lost  by  the 
isMiance  of  an  injunction  against  their  sale 
where  no  injunction  bond  was  given. 

c.  A8  Affecting  Duration  of  Liei^  of  Judgment. 

It  has  been  held  that  the  period  during 
which  an  execution  sale  was  suspended  by  an 
injunction  is  to  be  deducted  from  the  period 
durinfr  which  the  judgment  operates  as  a 
lien  on  the  property  of  the  creditor.  Michel! 
V.  Cue.  2  Burr  TEng.)  660:  Wakefield  v. 
Brown,  38  Minn.  361,  37  N.  W.  788,  8  Am. 
St.  Rep.  671:  Kilpatrick  v.  Byrne.  25, Miss. 
571:  Sugg  V.  Thrasher,  30  Mi'ss.  135;  'Work 
V.  Harper,  31  Miss.  107,  66  Am.  Dec.  549; 
Wilkinson  v.  Flowers,  37  Miss.  570,  75  Am. 
Dec.  78.  Compare  Booth  v.  Booth,  1  Salk. 
(Eng.)   322. 

In  Sugg  V.  Thrasher,  supra,  the  court  said: 
"It  is  said  that  [the  execution  creditor] 
might  have  proceeded  to  levy  under  his  execu- 
tion, though  he  was  enjoined  from  selling. 
Such  is  not  the  language  or  the  object  of  the 
injunction.  If  the  execution  could  go  into 
the  hands  of  the  sheriff  at  all,  it  would  be 
for  complete  execution,  and  not  for  part.  It 
is  not  to  be  supposed  that  the  plaintiff  was 
required  or  even  allowed  to  take  out  his  ex- 
ecution, place  it  in  the  hands  of  the  sheriff 
and  stand  by  and  inform  him  how  far  to  pro- 
ceed, or  how  far  he  might  proceed  without  in- 
curring the  penalties  which  the  court  would 
be  bound  to  inflict  for  a  contempt  of  the  in- 
junction." 

In  Fox  V.  Kline.  85  N".  C.  173.  discussing 
the  effect  of  an  injunction  against  an  execu- 
tion sale  on  the  duration  of  the  lien  of  the 
judgment  on  which  the  execution  issued,  the 
court  said:  "Not  onlv  docs  the  iniunction 
suspend  the  exercise  of  the  right  of  the  de- 
fpndant  to  perfect  her  lien  and  reach  the 
property  of  the  debtor,  but  if  continued  a  suffi- 
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cient  time  it  may  destroy  the  lien  altogether 
and  wholly  defeat  the  purpose  of  the  statuta 
in  limiting  its  duration.  Where  a  party  shall 
be  'restrained  from  proceeding  on  his  judg- 
ment by  an  order  of  injunction  or  other  order, 
or  by  the  operation  of  an  appeal,'  the  time  of 
such  restraint  is  not  counted  as  part  of  the 
ten  years  during  which  the  lien  remains  in 
force,  but  it  is  to  be  computed  as  part  of  that 
period  in  the  words  of  the  statute,  'as  against 
a  purchaser,  creditor,  or  mortgagee  in  good 
faith,'  whose  rights  are  not  impaired  by  the 
suspension." 

d.  Aa  Release  of  Errors. 

In  IlUnout  it  is  provided  by  statute  that  an 
injunction  against  a  judgment  operates  as  a 
release  of  errors  in  the  suit  in  which  the  judg- 
ment was  obtained.  But  this  result  does  not 
follow  where  the  relief  prayed  for  is  an  in- 
junction against  further  proceedings  on  an 
execution.  St.  Louis,  etc.  R.  Go.  v.  Todd,  40 
111.  89;  Fahs  v,  Roberts,  64  111.  192.  Thus  in 
the  first  cited  case  it  was  said:  '*\Ve  are  of 
opinion,  that  the  granting  of  the  injunction 
in  this  case  did  not  operate  as  a  release  of 
errors  in  the  proceedings  in  the  suit  at  law 
prior  to  and  including  the  judgment.  The 
bill  simply  prayed  for  an  injunction  to  re- 
strain the  plaintiff  in  the  judgment  from  fur- 
ther proceedings  under  his  execution,  and  did 
not  seek  in  any  way  to  stay  the  judgment.  In 
the  case  of  McConnel  v.  Ayres,  3  Scam.  210, 
this  court  drew  the  distinction  between  the 
granting  of  an  injunction  to  stay  proceedings 
prior  to  the  judgment,  and  an  injunction  of 
the  judgment  itself.  In  that  case  the  court 
said:  'Although  upon  the  filing  a  bill  of  dis- 
covery, an  injunction  to  stay  proceedings  at 
law  should  be  granted,  yet  that  would  not 
operate  as  a  release  of  errors,  because,  to 
produce  that  effect,  there  must  be,  according 
to  the  statute,  an  injunction  of  a  judgment  at 
law;  and  where  no  judgment  has  been  ren- 
dered, the  proceedings  in  their  incipient  stage 
only  are  stayed.'  The  same  distinction  holdr^ 
good,  where,  by  the  injunction,  it  is  sought 
only  to  stay  proceedings  subsequent  to  the 
judgment,  and  which  does  not  at  all  affect  the 
judgment  itself.  As  was  said  in  the  case 
cited,  in  order  that  the  granting  of  an  in- 
junction shall  operate  as  a  release  of  errors, 
there  must  be,  according  to  the  statute,  an  in- 
junction of  a  judgment  at  law.  Such  not  be- 
ing the  case  here,  the  issue  will  be  found  for 
the  plaintiffs  in  error." 

«13.   LlABILITT    FOB    WbONGFITL    ISSUANCE    OF 

iNjxmcnoN. 

a.  In  Oetierai. 

On  the  dissolution  of  an  injunction  against 
an  execution  sale  the  plaintiff  in  injunction 
and  his  sureties  on  the  injunction  bond  are 
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liable  for  the  damages  sustained  by  the  wrong- 
ful issuance  of  the  injunction.  Fawcet  v. 
Pendleton,  5  Litt.  (Ky.)  136;  Keith  v.  Wil- 
son, 3  Mete.  (Ky.)  201;  Raymond  v.  Union 
Nat.  Bank,  Man.Unrep.  Cas.  (La.)  16;  Staf- 
ford V.  Dunwoodie,  3  Rob.  (La.)  276; 
Landry  v.  L'Eglise,  3  La.  219;  Smith  v. 
Brownson,  19  La.  313;  Macarty  v.  New  Or- 
leans Theater  Co.  2  La.  Ann.  46;  Betts  ▼. 
Mougin,  15  X-a.  Ann.  52;  Lambeth  v.  Sentell, 
38  La.  Ann.  691:  Emmons  v.  McKesson,  58 
N.  C.  92;  Winslow  v.  Mulchey  (Tenn.)  35 
S.  W.  762;  Fall  v.  Ratliff,  10  Tex.  291; 
Cook  V.  Dela  Garza,  13  Tex.  431;  Perrin  v. 
Stevens  (Tex.)  29  S.  W.  927;  Campbell  v. 
Tarbell,  55  Vt.  455.  See  also  Wafer  v.  Wafer, 
7  La.  Ann.  542;  Whitehead  v.  Tulane,  11  La. 
Ann.  302;  Wood  v.  McFerrin,  2  Baxt.  (Tenn.) 
493.    Compare  McDonald  v.  Cook,  11  Mo.  632. 

"The  dissolution  of  an  injunction  is  prima 
facie  evidence  of  the  plaintiff  in  execution 
having  sustained  injury."  Conery  v.  Coons, 
33  La.  Ann.  372. 

But  in  Citizens'  Nat.  Bank  ▼.  Interior  Land, 
etc.  Co.  14  Tex.  Civ.  App.  301,  37  S.  W.  447, 
it  was  held  that  the  refusal  of  a  trial  judge 
to  award  the  statutory  damages  on  the  disso- 
lution of  an  injunction  against  an  execution 
sale  was  revisable  only  when  the  error  in  so 
doing  was  palpable. 

In  Dashiell  v.  Lesassier,  15  La.  101,  it  was 
held  that  no  damages  would  be  allowed  on  the 
dissolution  of  an  injunction  against  an  execu- 
tion sale  in  a  case  where  the  injunction  could 
be  granted  without  the  filing  of  an  injunc- 
tion bond.  But  in  Betts  v.  Mougin,  15  La. 
Ann.  52,  it  was  held  that  where  an  injunction 
against  an  execution  sale  was  dissolved  on 
the  ground  that  the  plaintiff  in  injunction 
furnished  insufficient  security,  damages  could 
be  awarded  against  him. 

In  Berens  v.  Boutte,  31  La.  Ann.  112,  it 
was  held  that  where  an  injunction  against  an 
execution  sale  was  granted  at  the  suit  of  per* 
sonal  representatives,  they  would  not  be  held 
liable  in  damages  on  a  dissolution  of  the  in- 
junction. The  court  said:  "We  must  pre- 
sume and  believe  that  they  were  endeavoring 
merely  to  protect  the  interests  of  the  succes- 
sion, and  we  will  not  therefore  inflict 
damages."  To  the  same  effect  see  Lamorere 
V.  Cox,  32  La.  Ann.  246.  But  where  a  person 
in  his  capacity  of  executor  enjoined  a  pro- 
posed execution  sale  of  his  individual  prop- 
erty, he  was  liable  in  damages  on  a  dissolu- 
tion of  the  injunction.  Marsoudet  v.  Clancy, 
Man.  Unrep.  Cas.   (La.)   38. 

Where  an  execution  issued  on  a  forthcom-, 
ing  bond  is  enjoined  by  the  principal  alone 
and  the  injunction  is  dissolved,  he  alone  is 
liable  for  the  damages  resulting  from  the  is- 
suance of  the  injunction,  the  sureties  only 
being  liable  for  the  debt  due  on  the  forth- 
coming bond.  Garnett  t.  Jones,  4  Leigh 
(Va.)  633. 


In  Sumner  v.  Crawford  (Tex.)  41  S.  W. 
825,  it  was  held  that  an  execution  creditor 
was  not  entitled  to  damages  on  the  dissolu- 
tion of  un  injunction  against  a  sale  under  his 
execution,  although  the  injunction  liad  not 
been  warranted  by  law,  where  it  appeared 
that  the  property  levied  on  had  never  been 
legally  seized. 

In  Pugh  v.  White,  78  Ky.  210,  a  suit 
brought  on  an  injunction  bond  to  recover 
for  the  wrongful  issuance  of  an  injunction 
against  an  execution  sale,  it  was  held  that 
the  dismissal  of  the  complaint  in  the  injunc- 
tion suit  was  a  determination  that  the  plain- 
tiff therein  was  not  equitably  entitled  to  the 
injunction. 

In  Offcutt  V.  Duson,  35  La.  Ann.  986,  a 
miit  was  brought  to  enjoin  an  execution  sale 
on  the  ground  that  the  property  seized  under 
the  execution  did  not  belong  to  the  execution 
debtor,  and  the  right  of  the  plaintiff  to  a  one- 
sixth  interest  in  the  property  was  established, 
and  as  to  that  interest  the  injunction  was  per- 
petuated, and  as  to  the  remaining  interest  ia 
the  property  tbe  injunction  was  dissolved.  It 
was  held  that  the  injunction  plaintiff  would 
not  be  condemned  in  damages. 

In  Grundy  v.  Young,  2  Ctanch  C.  C.  114, 
11  Fed.  Cas.  No.  5,851,  a  suit  was  brought  on 
an  injunction  bond  by  a  judgment  creditor  to 
recover  interest  on  a  judgment  during  the 
pendency  of  an  injunction.  It  appeared  that 
after  the  dissolution  of  the  injunction  the 
judgment  creditor  had  issued  ah  execution  on 
his  judgment  and  obtained  satisfaction.  The 
court  •instructed  the  jury  that  "the  plaintiff 
cannot  upon  this  bond  recover  interest  upon 
the  judgment  at  law,  after  having  received 
full  satisfaction  of  that  judgment  under  his 
execution." 

Where  a  defendant  in  a  suit  to  enjoin  an 
execution  sale  waives  his  right  to  proceed  on 
the  execution,  he  is  not  entitled  to  damages 
on  the  dissolution  of  the  injunction.  Mc- 
Millen  v.  McKeroll,  19  La.  372;  Monroe  Bldg. 
etc.  Assoc.  V.  Johnston,  51  La.  Ann.  470,  25 
So.  383;  Porteous  v.  Snipes,  1  Bay  (S.  C.) 
215.  In  Monroe  Bldg.  etc.  Assoc,  v.  Johnston, 
supra,  applying  the  rule  the  court  said :  "The 
appeal  is  by  plaintiffs  from  the  judgment 
condemning  them  to  pay  damages  caused, 
it  is  claimed,  by  an  injunction  issued  by  them 
to  restrain  the  sale  of  property  under  the 
writs  of  one  of  the  defendants,  the  plaintiffs 
having  a  special  mortgage  on  the  property. 
.  .  .  The  injunction  was  wrongfully  issued, 
but  subsequently  the  defendants  in  injunc- 
tion obtained  on  their  third  opposition  the 
proceeds  of  sale  of  the  machinery  they  had 
sold.  Tlie  injunction  as  an  interference  with 
defendants*  privilege  and  consequent  right  to 
the  proceeds  of  the  machinery,  had  ceased 
to  operate  when  the  injunction  was  dissolved. 
Tlie  third  opposition  had  accomplished  all 
that  could  have  been  obtained  by  the  execu- 
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tion  of  the  Egan  Company  enjoined  by  plain- 
tiff. Damages  on  the  dissolution  of  the  in- 
junction are  given  on  the  theory  that  the  in- 
junction has  stayed  the  enforcement  of  the 
rights  of  the  execution  creditor,  the  defendant 
ia  injunction.  Code  of  Practice,  article  304. 
In  this  case  the  injunction  stayed  the  defend- 
ants' execution  only  for  a  brief  tltaie,  and  they 
waived  their  right  to  proceed  on  the  execu- 
tion by  filing  the  third  opposition,  on  which 
they  obtained  the  proceeds  of  the  nmchinery. 
The  defendants  could  not  claim  the  maximum 
damages  permitted  by  the  code  on  the  dissolu- 
tion of  injunctions,  when  before  the  dissolu- 
tion is  decreed,  the  right  to  the  execution  is 
waived  and  the  fruits  of  the  execution  have 
been  realized  in  another  mode/' 

In  McMillen  v.  McKeroU,  19  La.  372,  the 
purchaser  of  a  house  and  lot  brought  a  suit 
to  enjoin  a  sale  under  an  execution  sued  out 
on  a  purchase  money  mortgage.  The  defend- 
ant filed  an  answer  praying  for  a  judgment 
against  the  injunction  plaintiff  for  the  amount 
of  the  debt.  It  was  held  that  this  changed 
the  nature  of  the  action  from  the  via  ezecutiva 
Xo  the  ordinaria  and  that  in  a  dissolution  of 
the  injunction  no  damages  should  be  allowed 
and  judgment  should  be  given  as  in  an 
ordinary  suit. 

In  Porteous  v.  Snipes,  1  Bay  (S.  C.)  215, 
it  appeared  that  after  the  dismissal  of  an 
injunction  against  an  execution  the  execution 
plaintiff  took  out  a  ca.  sa.  against  the  execu- 
tion defendant  and  had  him  taken  into  cus- 
tody. It  was  held  that  the  execution  plaintiff 
could  not  afterwards  proceed  against  the 
security  on  the  injunction  bond. 

b.  Eartent  of  lAabiUty, 


(1)   fii  General. 

It  has  been  held  that  where  one  who  Is  not 
i  party  to  a  judgment  brings  an  action  to 
enjoin  a  sale  luder  an  execution  issued  on  the 
judgment,  on  a  dissolution  of  the  judgment 
he  will  not  be  held  liable  for  the  payment  of 
the  judgment  debt,  but  only  for  the  damages 
caused  by  the  wrongful  suing  out  of  the  in^- 
junction.  Moore  t.  Hallum,  1  Lea  (Tenn.) 
511;  Hubbard  v.  Frayell,  12  Lea  (Tenn.)  304; 
Hammond  v.  St.  John,  4  Yerg.  (Tenn.)  107; 
Carlin  v.  Hudson,  12  Tex.  202,  62  Am  Dec. 
521;  Poster  v.  Shephard,  33  Tex.  687.  See 
also  Ferguson  v.  Herring,  49.  Tex.  126.  In 
Moore  v.  Hallum,  supra,  the  court  said:  ''We 
think  the  chancellor  .  .  .  properly  held,  that 
no  judgment  ought  to  be  rendered  against  the 
complainant  on  injunction  bond  for  the  debt, 
it  not  being  the  collection  of  his  own  debt 
enjoined,  nor  one  for  which  he  was  in  any 
way  liable.  We  have  so  held  in  a  somewhat 
nmilar  case.  The  fact  that  the  bond,  under 
the  fiat  of  the  chancellor,  was  improperly  re- 
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quired  to  be  in  double  the  amount  of  the  debt, 
does  not  change  the  result.  If  desired,  the 
case  can  be  remanded  for  an  inquiry,  as  di- 
rected, as  to  damages,  by  reason  of  the  wrong- 
ful suing  out  of  the  injunction,  though  prob- 
ably this  would  be  additional  costs,  with 
mere  nominal  result.'' 

In  Hubbard  v.  Fravell,  12  Lea  (Tenn.)  304, 
it  was  said:  "The  injunction  actually  asked 
for  in  the  bill,  and  issued,  was  only  to  enjoin 
the  sheriff  and  constable,  who  had  levied  the 
executions,  from  selling  or  disposing  of  the 
goods.  The  fiat  of  the  judge  was  to  issue 
'the  injunction  as  prayed,'  upon  the  complain- 
ants giving  bond  'conditioned  as  the  law  di- 
rects.' The  bond  recites  the  prayer  of  the 
bill  and  fiat  as  above,  and  is  conditioned  to 
'prosecute  the  said  injunction  with  effect,'  or 
on  failure  to  pay  and  satisfy  the  defendants, 
or  either  of  them,  'all  suoh  costs  and  damages 
as  may  be  recovered  against  D.  G.  Hubbard 
and  J.  W.  Hubbard  in  any  suit  or  suits  which 
may  be  hereafter  brought  for  wrongfully 
suing  out  said  injunction,  and  shall  moreover 
abide  by  and  perform  such  orders  and  decrees 
as  the  court  may  make  in  this  cause,  and  pay 
such  costs  and  damages  as  the  court  may 
order.'  The  condition  of  an  injunction  bond 
is  provided  for  by  statute  in  two  cases,  one 
where  the  execution  of  a  judgment  is  enjoined, 
and  the  other  where,  before  judgment,  the 
litigation  is  brought  into  chancery  by  injunc- 
tion: Code,  sec.  4439.  It  is  competent,  how- 
ever, in  cases  not  provided  for  by  statute,  for 
the  judge  to  order,  and  the  clerk  to  take,  a 
bond  with  such  conditions  of  liability  as  the 
judge  may  deem  proper.  Black  y.  Caruthers, 
6  Humph.  87;  Newell  v.  Partee,  10  Humph. 
325;  Ranning  v.  Reeves,  2  Tenn.  Ch.  263. 
Where  the  statute  prescribes  the  condition  of 
a  bond,  the  surety  will  not  be  liable  beyond 
the  statutory  requirements,  although  the 
conditi(m8  may  be  broader  and  express.  Hor- 
ton  V.  Cope,  6  Lea  155,  160.  So  if  the  fiat  of 
the  chancellor  prescribe  a  penalty  not  justi- 
fied by  the  nature  of  the  case.  Moore  v.  Hal- 
lum, 1  Lea  511.  And  a  clerk  clearly  has  no 
power  to  insert  in  an  injunction  bond  con- 
ditions not  prescribed  by  law  or  the  fiat  of  a 
judge.  Coltart  v.  Ham,  2  Tenn.  Ch.  356; 
Enochs  V.  Wilson,  11  Lea  228.  The  fiat  of 
the  judge  in  this  case  gives  the  clerk  no  in- 
structions as  to  the  condition  of  the  bond.  It 
only  requires  the  bond  to  be  conditioned  as 
the  law  directs.  But  the  law  gives  no  direc- 
tions in  a  case  where  the  complainant  seeks 
to  enjoin  the  sale  of  property  by  an  officer 
under  an  execution  to  which  the  complainant 
is  no  party,  unless  indeed  the  injunction  be 
treated  as  enjoining  the  execution  of  the 
judgment  on  which  it  has  issued  pro  tanto, 
that  is  to  the  extent  of  the  value  of  the  prop- 
erty, the  sale  of  which  is  enjoined.  This  was 
what  was  done  in  Moore  y.  Hallum,  supra. 
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The  bill  does  not  ask  that  any  of  the  judg- 
ments, either  those  against  Fravell  and  the 
complainants,  or  those  against  Fravell  alone 
be  enjoined.  It  only  enjoins  the  sale  of  the 
property  levied  upon,  in  order  that  the  com- 
plainants might  have  the  benefit  of  its  value 
if  entitled  to  it.  The  parties  have,  perhaps, 
acted  under  a  different  impression  as  to  the 
extent  of  the  injunction,  which  will  sometimes 
happen.  Chilton  v.  Scruggs,  5  Lea  308.  The 
liability  would  be  otherwise  if  the  entire  debt 
had  been  actually  enjoined  upon  a  ground 
wliich,  if  sustained,  would  have  given  full  re- 
lief, although  the  injunction  was  also  in  part 
to  enjoin  the  sale  of  property  levied  on  by 
execution.  Wood  v.  McFerrin,  2  Baxt.  493. 
The  case  before  us  falls  within  the  principle 
of  the  ruling  in  Moore  v.  Hallum.  The  com- 
plainants, and  their  sureties  in  the  injunction 
bond,  are  liable  to  the  creditors,  whose  execu- 
tions were  levied  upon  the  stock  of  goods  in 
question,  to  the  extent  of  the  costs,  and  the 
damages,  if  any,  sustained  by  reason  of  the 
injunction." 

In  Winslow  v.  Mulchey,  (Tenn.)  35  S.  W. 
762,  an  injunction  against  an  execution  sale 
of  a  stock  of  goods  was  obtained  by  creditors 
of  the  execution  defendant  on  the  ground  that 
the  execution  was  issued  on  a  fraudulent 
judgment  and  by  the  consent  of  the  parties  a 
receiver  was  appointed  for  the  property. 
While  the  property  was  in  the  hands  of  the 
receiver  it  was  destroyed  by  fire.  The  prop- 
erty having  been  found  to  be  subject  to  the 
execution  the  Injunction  was  dissolved,  and 
in  discussing  the  measure  of  damages  re- 
coverable for  the  wrongful  issuance  of  the  in- 
junction, the  court  said:  "The  measure  of 
damages  in  this  kind  of  a  case  is  thus  stated 
in  Hubbard  v.  Fravell,  12  Lea  304,  316:  *The 
complainants  and  their  sureties  in  the  injunc- 
tion bond  are  liable  to  the  creditors  whos6 
executions  were  levied  upon  the  stock  of 
goods  in  question,  to  the  extent  of  th<;  costs 
and  the  damages,  if  any,  sustained  by  reason 
of  the  injunction.  .  .  .  The  law  limits  the 
liability  in  this  case  to  the  cost  and  damages 
sustained  by  enjoining  the  sale  of  the  goods 
levied.'  In  the  case  of  Coates  v.  Caldwell,  71 
Tex.  11),  8  S.  W.  922,  it  is  held  in  a  similar 
case  that  the  'measure  of  damages  for  suing 
out  an  injunction  to  enjoin  the  sale  of  person- 
al property  seized  in  execution  ...  is  the 
value  of  the  property  which  was  «nbjpct  to 
execution.*  ...  In  the  case  of  Staples  y. 
White,  88  Tenn.  30,  31,  12  S.  W.  339,  it  is 
said:  The  only  liability  for  which  the  in- 
junction bond  can  be  held  is  for  such  damages 
as  were  actually  sustained  by  the  wrongful 
suing  out  of  the  injunction.'  In  the  case 
of  Aldrich  v.  Reynolds,  1  Barb.  Ch.  (N.  Y.) 
613.  it  is  also  said:  *The  interest  upon  the 
whole  sum  (the  collection  of  which  is  either 
suspended  or  defeated  by  the  injunction)   is 


also  a  part  of  the  damages  sustained  by  the 
defendant  by  reason  of  such  injunction.'  Al- 
though the  complainant  is  responsible  for  the 
conduct  of  the  receiver,  and  liable  in  damages 
on  the  injunction  bond  for  the  negligence  of 
the  receiver,  yet,  if  the  property,  or  any  por- 
tion thereof,  becomes  destroved  bv  accident 
without  the  negligence  of  the  receiver,  the 
complainant  is  not  liable  for  property  so  lost." 

"It  has  been  held  that  the  statutorv  dam- 
ages  w^ill  be  allowed  on  the  dissolution  of  an 
injunction  against  the  sale  of  specific  prop- 
erty seized  under  a  writ  of  fieri  facias. 
...  In  the  absence  of  proof  of  greater  special 
damages,  no  more  thaii  the  statutory  amount 
can  be  allowed."  Rivet  v.  George  M.  Murrell 
Planting,  etc.  Co.  121  La.  201,  46  So.  210, 
126  Am.  St.  Rep.  320. 

In  Neal  v.  Taylor,  56  Ark.  521.  20  S.  W. 
352,  it  was  held  that  where  a  bond  given  in 
a  suit  to  enjoin  an  execution  sale  was  con- 
ditioned to  pay  the  damages  sustained  by  a 
wrongful  issuance  of  the  injunction,  on  a  dis- 
solution of  the  injunction  a  recovery  could 
not  be  had  against  the  sureties  on  the  bond 
for  the  amount  of  the  judgment  on  which  the 
execution  was  based.  The  court  said:  "The 
only  liability  assumed  by  the  obligors,  in 
the  injunction  bond  sued  on,  was  that  they 
would  pay  to  the  party  enjoined  the  damages 
which  he  might  sustain  by  a  wrongful  injunc- 
tion. There  is  no  stipulation  to  pay  the 
amount  of  the  judgment  enjoined,  in  case  the 
injunction  should  be  dissolved.  The  only  way 
in  which  the  obligee  in  the  bond  could  bring 
the  payment  of  his  judgment  within  the 
terms  of  the  bond  would  be  to  prove  that 
he  had  lost  the  opportunity  to  collect 
it  by  reason  of  the  injunction.  It  mar 
be  that  in  that  event  the  full  amount 
of  the  judgment  oould  be  assessed  as 
damages  sustained  by  reason  of  the  in- 
junction. See  Crawford  v.  Woodworth,  9 
Bush  (Ky.)  745.  But  the  court  resolved 
the  question  of  fact  involved  in  that  consid- 
eration against  the  appellant,  and,  with  this 
fact  against  him,  the  condition  of  the  bond 
does  not  warrant  a  recovery  of  the  amount  of 
the  judgment.  .  .  .  The  judge  granting  the 
injunction  in  this  case  could  have  required 
a  bond  to  secure  the  payment  of  the  judg- 
ment in  case  the  injunction  should  be  dis- 
solved, as  a  condition  to  the  issue  of  the 
restraining  order,  if  it  appeared  to  him  that 
the  rights  of  parties  demanded  such  protec- 
tion. The  power  to  impose  equitable  condi- 
tions in  such  cases  is  recognized  by  the  gen- 
eral equity  practice  (Russell  v.  Farley,  105 
U.  S.  433*  [26  U.  S.  (L.  ed.)  10601),  and  is 
authorized  by  statute.  Mansf.  Dig.  sees. 
3741,  3745.  But  no  such  condition  was  im- 
posed, no  damages  were  assessed  on  dissolu- 
tion of  the  injunction,  and  none  were  proved 
on  the  trial.     To  hold  the  surety  liable  for 
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the  amount  of  the  judgment  would  be  to  make 
his  obligation  broader  than  the  terms  of 
his  bond." 

In  Hamburger  ▼.  Kosminsky  <Tex.)  61 
S.  W.  958,  where  a  suit  was  brought  to 
enjoin  an  execution  sale  of  property  in  ex- 
cess of  the  amount  due  on  the  judgment, 
it  was  held  that  on  a  dissolution  of  the  in- 
junction a  judgment  could  not  be  rendered 
against  the  sureties  on  the  injunction  bond 
for  the  amount  due  on  the  judgment. 

In  Hill  V.  Thomas,  10  S.  C.  230,  it  was  held 
that  the  proper  measure  of  damages  for  the 
delay  of  an  execution  sale  of  land  was  the 
interest  for  tne  period  of  delay  on  the  sum 
which  the  land  brought  when  it  was  sold 
after  the  dissolution  of  the  injunction. 

In  Coates  v.  Caldwell,  71  Tex.  19,  8  S.  W. 
922,  10  Am.  St.  Kep.  725,  a  suit  was  brought 
by  an  execution  debtor  to  enjoin  an  execution 
gale  of  cotton  on  the  ground  that  the  cotton 
was  raised  on  the  homestead  and  was  there- 
fore exempt  from  sale  under  execution.  The 
injunction  being  dissolved  by  the  trial  court, 
on  appeal  it  was  held  that  the  cotton  which 
had  been  gathered  was  subject  to  the  levy  of 
the  writ  while  the  unpicked  cotton  was  not 
subject,  and  that  the  recovery  of  the  execu- 
tion creditor  for  the  wrongful  issuance  of  the 
injunction  was  to  be  limited  to  the  value  of 
the  cotton  subject  to  the  levy. 

Where  a  suit  brought  by  an  execution  debt- 
or to  enjoin  an  execution  sale  is  sustained  as 
to  a  part  of  the  judgment  debt,  and  the  in- 
junction is  dissolved  as  to  the  rest  of  the  debt, 
the  damages  should  be  computed  with  refer- 
ence to  that  part  of  the  debt  only  as  to  which 
the  injunction  is  dissolved.  Woodburn  v. 
Friend,  19  La.  496;  Perry  v.  Kearney,  14  La. 
Ann.  400;  Michel  v.  Meyer,  27  La.  Ann.  173. 
See  also  Calderwood  v.  Trent,  9  Kob.  (La.) 
227. 

In  Johnson  ▼.  Moser,  72  la.  654,  34  N.  W. 
459,  the  facts  were  stated  by  the  court  as 
follows:  "The  plaintiff  held  a  general  judg- 
ment against  the  defendant  F.  E.  Moser,  and 
the  same  was  a  lien  upon  a  certain  lot  in  the 
city  of  Dubuque.  The  plaintiff  caused  execu- 
tion to  issue,  and  to  be  levied  upon  the  lot 
and  improvements  thereon,  and  the  same 
was  advertised  to  be  sold  subject  to  a  prior 
inort«^ge.  May  17,  1884.  Prior  to  that  time, 
the  defendant  Moser  brought  an  action  for  an 
injunction  to  restrain  the  sale,  alleging  that 
the  premises  levied  upon  constituted  his 
homestead.  Afterwards  the  injunction  suit 
was  dismissed,  and  the  plaintiff  then  eauped 
another  execution  to  be  issued  and  levied 
upon  the  premises,  and  the  same  w^ere  sold, 
and  bid  in  by  him  for  the  amount  of  his 
execution.  In  the  meantime,  the  prior  niort- 
ga^re  had  been  foreclosed,  but  this  plaintiff 
redeemed  from  such  lien;  and  at  the  expira- 
tion of  a  year  from  his  sale  he  obtained  a 


sheriff's  deed,  and  took  possession.  If  the 
premises  had  been  sold  under  the  first  levy, 
and  upon  the  advertised  sale,  and  if  they  had 
been  bid  in  by  the  plaintiff,  and  not  redeemed, 
he  would  have  been  able  to  obtain  possession 
about  seventeen  months  sooner  than  lie  did. 
He  claims  that  he  sustained  damages  in  the 
amount  of  the  costs  made  upon  the  first  exe- 
cution, and  also  to  the  amount  of  the  value 
of  the  use  of  the  premises  between  the  time 
when  he  might  have  obtained  possession,  if 
his  sale  had  not  been  enjoined,  and  the  time 
when  he  did  obtain  possession."  In  affirming 
the  action  of  the  trial  court  in  sustaining 
a  demurrer  to  the  petition  the  appellate  court 
said:  "As  to  the  costs  made  upon  the  first 
execution,  we  have  to  say  that  it  'appears 
to  us  that  they  should  have  been  embraced 
in  the  second  execution,  and,  in  the  absence 
of  any  averment  to  the  contrary,  we  think 
that  we  may  presume  that  they  were.  Now, 
tlie  full  amount  of  that  execution  appears  to 
have  been  made.  It  is  true  that  the  plaintiff 
bid  in  the  property;  but  we  think  that  we 
must  treat  the  matter  the  same  as  if*  the 
amount  of  the  execution  had  been  bid  and  paid 
by  some  one  else.  As  to  the  damages  alleged 
to  have  been  sustained  by  being  kept  out  of 
the  property  by  the  injunction,  we  have  to 
say  that,  as  no  sale  was  made  under  the  first 
levy,  it  is  impossible  to  know  what  the  re- 
sult of  the  sale,  if  made,  would  have  been. 
It  is  possible  that  the  property  might  have 
been  sold  to  some  person  other  than  the  plain- 
tiff. The  correct  view,  we  think,  is  that  the 
plaintiff  was  kept  out  of  his  money;  but  his 
judgment  bore  interest,  and  that  was  after- 
wards virtually  realized  in  the  second  sale. 


(2)  Counsel  Fees. 

In  assessing  the  damages  on  the  dissolu- 
tion of  an  injunction  against  an  execution 
sale  counsel  fees  may  be  allowed.  Fox  v. 
Oriel  Cabinet  Co.  70  111.  App.  322;  McRae  v. 
Brown,  12  La.  Ann.  181;  Munroe  Bldp.  etc. 
Assoc.  V.  Johnston,  51  La.  Ann.  470,  25  So. 
383;  Rivet  v.  George  M.  Murrell  Planting, 
etc.  Co.  121  La.  Ann.  201,  46  So.  210,  126 
Am.  St.  Rep.  320.  Compare  Oliphint  v.  Mans- 
field, 36  Ark.  191.  In  Rivet  v.  George  M. 
Murrell  Planting,  etc.  Co.  supra,  in  discuss- 
ing the  amount  of  the  counsel  fees  allowable 
in  the  absence  of  proof  of  their  value,  the 
court  said:  "The  defendant  alleged  and 
prayed  for  damages  in  the  sum  of  fifty  dollars 
for  attorney  fees  for  dissolving  the  injunc- 
tion. There  was  no  evidence  adduced  as  ft* 
the  value  of  the  services  rendered  by  defend- 
ant's counsel;  but  the  judsre  is  directed  by 
the  statute,  on  the  dissolution  of  an  injunc- 
tion against  the  execution  of  a  judgment  for 


320 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


money,  to  condemn  the  plaintiff  and  his  sure- 
ty to  pay  to  the  defendant  'not  more  than 
twenty  per  cent  as  damages,  unless  damages 
to  a  greater  amount  be  proved/  Code  Prac. 
art.  304.  Where  damages  are  claimed  for 
attorney  fees,  the  judge  may  allow  the  same 
witliout  proof,  to  an  amount  not  exceeding 
twenty  per  cent  upon  the  judgment  enjoined. 
Brown  v.  Lambeth,  2  La.  Ann.  822.  The 
statute  predicates  a  claim  for  damages  by  the 
defendant  in  injunction,  and  directs  the  judge 
to  assess  the  penalty  when  such  a  demand  is 
made.  It  has  been  held  that  the  statutory 
damages  will  be  allowed  on  the  dissolution 
of  an  injunction  against  the  sale  of  specific 
property  seized  under  a  writ  of  fiere  facias. 
Betts  V.  Mougin,  15  La.  Ann.  52.  In  the 
absence  of  proof  of  greater  special  damages, 
no  more  than  the  statutory  amount  can  be 
allowed.  Williams  v.  Close,  14  La.  Ann.  737." 
It  has  been  held  that  where  in  a  suit  to 
enjoin  an  execution  sale  there  was  no  con- 
troversy as  to  the  propriety  of  an  injunc- 
tion, the  real  question  being  as  to  the  lia- 
bility of  the  property  levied  on  to  the  lien 
of  the  execution,  on  a  dissolution  of  the  in- 
junction granted  in  the  case  it  was  erroneous 
to  award  counsel  fees  as  damages.  Moriarty 
V.  Gait,  125  111.  417,  17  N.  E.  714,  affirming 
Moriarty  v.  Gait,  23  111.  App.  213. 

(3)   Costs. 

In  Spiller  ▼.  Hollinger  (Tex.)  148  S.  W. 
338,  it  was  held  that  where  a  suit  was 
brought  to  enjoin  a  sale  under  an  execution 
issued  on  a  dormant  judgment,  and  the  in- 
junction was  dissolved,  the  injunction  plain- 
tiff would  be  adjudged  to  pay  the  costs. 

Where  the  bill  in  a  suit  to  enjoin  an  exe- 
cution sale  was  not  demurred  to  but  the  case 
was  permitted  by  the  defendants  to  proceed 
to  a  hearing,  it  was  held  that  on  a  dismissal 
of  the  bill  on  groimds  available  on  a  demurrer 
no  costs  would  be  imposed  on  the  plaintiffs. 
Dawes  ▼.  Taylor,  35  N.  J.  Eq.  40. 

e.  Method  of  Enforcing  Liahility. 

In  Jourdan  v.  Garland,  105  La.  486,  20  So. 
912,  in  discussing  the  correctness  of  a  judg- 
ment condemning  a  plaintiff  and  his  surety 
on  an  injunction  bond  in  damages  in  the  same 
proceeding  wherein  the  injunction  against  an 
execution  sale  was  dissolved,  the  court  said: 
"The  only  question  which  we  have  now  to 
consider,  .  .  .  is  as  to  the  correctness  of 
.  the  judgment  condemning  the  plaintiff  in 
injunction  and  the  surety  on  his  bond  in 
damages  in  the  same  proceeding  wherein  the 
injunction  was  dissolved.  .  .  .  Tliere  can 
be  no  doubt  that,  under  the  law,  the  defend- 
ant in  any  injunction,  whether  against  an 
order  of  seizure  and  sale  or  against  an  ordi- 
nary judgment,  is  entitled  'to  recover  from 


the  plaintiff*  in  such  injunction,  in  the  same 
proceeding,  and  upon  a  demand  in  reconven- 
tion, such  damages,  as  he  (the  defendant) 
may  have  sustained  by  reason  of  the  illegal 
resort  to  the  writ.  And  it  has  been  so  held 
in  Levy  v.  Thompson,  48  La.  Ann.  410,  19  So. 
260.  But  it  does  not  follow  from  this  that 
there  can  be  such  recovery  from  the  surety  on 
the  injunction  bond.  The  right  to  recover 
from  the  surety  in  the  same  judgment  in 
which  the  injunction  is  dissolved,  is  conferred 
by  article  304  C.  P.  But  article  304,  .  .  . 
applies  only  to  cases  where  ordinary  judg- 
ments are  enjoined  and  not  to  injunctions  re- 
straining orders  of  seizure  and  sale;  and 
whilst  the  act  of  1886,  amending  article  375, 
places  all  injunctions  on  the  same  level  so  far 
as  the  right  to  recover  damages  against  the 
plaintiff  is  concerned,  there  has  been  no 
change  in  the  law  with  respect  to  the  right  of 
recovery  as  against  the  sureties  on  the  in- 
junction bonds,  which  remains  as  it  was  be- 
fore the  passage  of  said  act.  It  follows,  there- 
fore, that  where  an  order  of  seizure  and  sale 
is  enjoined,  the  defendant  in  such  injunction, 
in  obtaining  the  dissolution  of  the  writ,  may 
obtain  judgment,  in  reconvention,  for  dam- 
ages against  the  plaintiff  in  injunction,  but 
not  against  the  surety  on  the  bond,  as  to 
whom  he  must,  as  heretofore,  resort  to  an 
action  on  the  bond."  Compare  Friedman  v. 
Adler,  36  Jjk.  Ann.  384. 

In  Stanley  r.  Bonham,  52  Ark.  354,  12  S. 
W.  706,  it  was  held  that  the  manner  of  en- 
forcing the  liability  of  an  injunction  plain- 
tiff after  a  dissolution  of  the  injunction  de- 
pended on  whether  the  injunction  was  to 
prevent  the  enforcement  of  the  judgment,  or 
only  to  prevent  the  sale  of  particular  prop- 
erty. The  court  said :  "As  to  the  assessment 
of  damages  on  dissolution  of  an  injunction, 
the  statute  does  not  authorize  air  assessment 
except  in  cases  where  the  proceedings  upon 
a  judgment  have  been  stayed — that  is,  when 
the  enforcement  of  the  judgment  has  been 
enjoined.  Sec.  3763.  An  injunction  pre- 
venting the  sale  of  particular  property  does 
not  prevent  the  execution  of  the  judgment 
within  the  meaning  of  the  statute  .  .  . 
The  remedy  is  by  suit  on  the  injunction  bond." 

In  Mason,  etc.  Co.  v.  Mechanics'  Lien,  etc. 
Co.  118  Ky.  707,  82  S.  W.  290,  26  Ky.  L. 
Rep.  570,  it  was  held  that  where  damages 
were  not  assessed  on  the  dissolution  of  an 
injunction  against  an  execution  sale  as  pro- 
vided for  by  a  statute  no  recovery  could 
afterwards  be  had  on  the  injunction  bond, 
the  statutory  method  being  held  exclusive. 

In  Starr  ▼.  Cass,  23  Ind.  458,  a  suit  was 
brought  on  the  injunction  bond  after  the 
dissolution  of  an  injunction.  It  appeared 
that  the  bond  was  given  in  a  suit  to  enjoin 
a  sale  of  property  claimed  by  the  injunction 
plaintiff  under  an  execution  against  the  per- 
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son  from  whom  he  purchased  the  property. 
It  was  held  that  evidence  as  to  the  circum- 
stances under  which  the  injunction.  plaintiflF 
purchased  the  property  was  admissible. 

In  Coates  y.  Caldwell,  71  Tex.  19,  8  S.  W. 
922,  10  Am.  St.  Rep.  725,  in  discussing  the 
necessity  of  issuing  a  citation  to  sureties 
on  an  injunction  bond  before  determining 
their  liability  on  the  bond  for  the  wrongful 
Buing  out  of  an  injunction  against  an  execu- 
tion sale,  the  court  said:  "The  authorities 
from  other  states  seem  to  hold  that  in  the 
absence  of  an  express  provision  a  statute 
authorizing  judgment  to  be  rendered  against 
sureties  on  an  injunction  bond  for  the  dam- 
ages for  wrongfully  suing  out  the  writ  the 
sureties'  must  be  cited  or  an  independent  ac- 
tion must  be  brought  on  the  bond.  (Elder 
V.  New  Orleans,  31  La.  Ann.  500;  Henley  v. 
CUborne,  3  Lea  (Tenn.)  213;  Hayden  v. 
Keith,  82  Minn.  277,  20  N.  W.  195.)  But 
it  is  held  by  this  court  in  Sharp  v.  Schmidt, 
62  Tex.  263,  that  the  defendant  may  recover 
his  damages  for  the  wrongful  issue  of  the 
writ  of  injunction  upon  the  proper  pleadings 
and  proof  without  serving  citation  upon  the 
sureties.  We  think  this  practice  was  clearly 
contemplated  by  the  laws  existing  at  the  time 
the  Revised  Statutes  were  adopted.  (Pas. 
Dig.  art.  3936.)  The  commissioners  who 
nuide  'the  revision  say  in  their  report  in  ef- 
fect, that  in  preparing  the  title  on  injunction 
they  had  carefully  preserved  the  substance 
of  the  former  laws.  (2  Sayles'  Texas  Civ. 
SUt.  728.)  This  title  was  adopted  by  the 
legislature  as  reported  by  the  commissioners. 
Under  these  circumstances  we  feel  •  con- 
strained to  adhere  to  the  ruling  in  the  case 
last  cited,  and  to  hold  that  a  citation  to  the 
sureties  was  not  necessary  in  this  case.'' 

In  Whitehead  v.  Tulane,  11  La.  Ann.  302, 
the  question  presented  for  decision  was 
''Whether  a  party  who  enjoins  an  execution 
on  the  ground  of  ownership  in  himself  of 
the  property  which  has  been  seized,  and  who 
pending  the  injunction  suit  makes  a  notarial 
conveyance  of  the  same  property  to  a  third 
person,  can  be  allowed  to  call  such  third 
party  in  warranty."  Answering  the  question 
in  the  negative,  the  court  said:  "The  war- 
ranty contended  for. by  defendants,  belongs  to 
neither  of  the  kinds  mentioned  in  article  379 
of  the  Code  of  Practice.  Neither  does  the 
conveyance  in  question  contain  any  such 
stipulation  of  warranty.  Indeed,  as  the 
judge  below  remarks,  it  is  quite  a  reversal  of 
the  ordinary  course  of  things,  to  suppose  a 
warranty  of  the  vendee  towards  the  vendor. 
The  facts,  as  disclosed  by  the  evidence,  are 
that  the  defendant,  Tulane,  having  a  judg- 
ment against  one  Conner,  seised  Conner's 
household  furniture  in  1842,  under  a  fieri 
facias,  and  bid  the  same  off  at  sheriff's  sale, 
through  a  friend*  whose  evidence  is  in  the  rec* 
Ann.  Caa,   1918C. — 21. 
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ord.  The  property  was  left  in  Conner's  pos- 
session after  this  sale,  and  so  remained  to  the 
year  of  1847,  five  years  afterwards,  when  it 
was  again  seized  by  the  present  plaintiff  in 
execution  of  a  judgment  against  Conner.  Tu- 
lane, who  had  never  exercised  any  ownership 
or  control  since  his  apparent  purchase,  then 
came  forward  and  enjoined  plaintiff's  execu- 
tion, claiming  the  property.  Pending  the 
injunction  suit  Tulane  made  a  conveyance  to 
Robert  R.  Barrow  of  his  interest  in  the  prop- 
erty seized,  for  the  consideration  of  Barrow's 
note,  payable  three  years  after  date,  with  an 
express  renunciation  of  all  warranty  on  the 
part  of  the  vendor.  Some  time  after  this 
conveyance,  the  injunction  suit  being  assigned 
for  trial,  and  the  plaintiff  in  injunction,  Tu- 
lane, being  called  and  not  appearing,  a  judg- 
ment of  nonsuit  was  entered  against  him.  It 
is  proved  that  fruitless  efforts  have  been  since 
made  by  the  sheriff  to  satisfy  the  writ  against 
Conner,  or  to  regain  possession  of  the  prop- 
erty, the  sale  of  which  was  enjoined  by 
Tulane  in  1847.  The  value  of  that  property 
is  proved  to  be  eight  hundred  dollars,  the 
amount  of  the  injunction  bond.  These  facts 
make  out  a  case  against  the  defendants  of 
damages  to  the  full  extent  of  the  injunction 
bond  signed  by  them." 

The  general  question  of  the  right  to  enter 
a  summary  judgment  against  the  sureties 
on  an  injunction  bond  is  discussed  in  the  note 
to  United  States  Fidelity,  etc.  Co.  v.  Burke, 
reported  ante,  this  volume,  at  page  93. 

14.  Appeal. 

It  has  been  held  that  on  an  appeal  in  a 
suit  to  enjoin  an  execution  sale,  the  right  to 
the  injunction  is  determined  from  the  ground 
set  forth  in  the  petition.  Landry  v.  L'Eglise, 
3  La.  219.  Thus  it  has  been  held  that  if  in 
an  action  to  restrain  an  execution  sale  of 
property  brought  by  one  claiming  under  a 
conveyance  from  the  execution  debtor,  the 
answer  alleges  that  the  grantor  had  aban- 
doned the  property  as  a  homestead,  the  de- 
fendants cannot  on  appeal  contend  that  the 
deed  was  invalid  because  the  husband  of  the 
grantor  had  not  joined  in  its  execution.  Ed- 
son  V.  Bedwell,  62  Colo.  310,  122  Pac.  392. 

In  Casserleigh  v.  Spar  Consol.  Min.  Co. 
22  Colo.  App.  426,  125  Pac.  127,  a  suit  was 
brought  by  the  owner  of  mining  property  to 
enjoin  its  sale  under  an  execution  issued 
against  another  person,  and  to  quiet  the  title 
of  the  plaintiff  in  the  property  as  against  the 
claim  of  the  execution  creditor.  The  plain^ 
tiff  having  obtained  relief,  the  defendants  ap- 
pealed. In  that  court  a  motion  was  made  by 
them  to  remand  the  case  to  the  supreme  court 
on  the  ground  that  a  freehold  was  involved, 
but  the  motion  was  denied.  There  being  no 
other  ground  warranting  the  appeal  it  was 
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dismissed,  but  the  case  was  ordered  to  be 
re-entered  as  pending  on  error. 

It  has  been  held  that  the  surety  in  a  bond 
given  to  obtain  an  injunction  against  an  exe- 
cution sale  is  a  party  ipso  facto  to  an  appeal 
in  the  case.  Mitchell  v.  Lay,  4  La.  Ann.  514, 
3  La.  Ann.  593;  Matta  v.  Gayle,  10  La.  Ann. 
347. 

In  Koch  V.  Godchaux,  46  La.  Ann.  1382,  16 
So.  181,  it  was  held  that  for  the  purpose  of 
an  appeal  from  an  order  denying  reliet  on  a 
petition  setting  up  an  opposition  to  ua  execu- 
tion and  seeking  without  bond  an  injunction 
against  a  sale  under  the  execution,  the 
amount  involved  in  the  execution  and  not  the 
amount  claimed  in  the  petition  by  way  of 
set-off  determined  the  jurisdiction  of  the  court 
on  appeal.  The  court  said:  "The  case  is 
here  on  the  defendant's  appeal  and  encoun- 
ters the  plaintiff's  motion  to  dismiss  on  the 
ground  that  the  amount  involved  is  less  than 
$2,000.  An  opposition  and  injimction  with- 
out bond  is  an  incident  to  the  demand  in 
the  petition  for  the  seizure  and  sale.  It 
is  in  legal  effect  an  answer  to  the  peti- 
tion. The  opposition  is  restricted  to  the 
issue  whether  the  notes  on  which  the  order 
for  the  seizure  and  sale  is  based  have  been 
obtained  by  fraud,  or  paid,  or  extinguished,  or 
other  defenses  exist  specified  in  the  code,  au- 
thorizing the  opposition  without  bond.  The 
opposition  if  maintained,  simply  and  only 
arrests  the  seizure  and  sale,  and  decrees  that 
plaintiff  cannot  enforce  the  notes.  ...  It 
follows,  therefore,  that  the  remedy  selected 
by  the  defendant,  i.  e.,  an  opposition  without 
bond  to  arrest  the  sale  of  his  property  on  the 
ground  the  demand  cannot  be  enforced,  re- 
tricts  the  issue  to  that  demand,  which  as 
already  stated,  is  under  $2,000.  ...  It 
is  therefore  ordered,  adjudged  and  decreed 
that  the  appeal  in  this  case  be  dismissed  at 
appellant's  costs." 

In  Sanders  v.  Bledsoe  (Tex.)  173  S.  W.  639, 
it  was  held  that  on  an  appeal  from  a  tem- 
porary injunction  against  an  execution  sale, 
where  the  order  granting  it  provided  for 
its  duration  until  the  further  orders  of  the 
court  to  be  made  at  the  next  regular  term, 
and  that  time  had  already  passed  when  the 
case  was  heard  on  appeal,  the  appellate  court 
would  not  correct  any  errors  in  the  order 
since  the  appeal  did  not  have  the  effect  of 
continuing  the  restraining  order  beyond  the 
time  fixed  by  the  court  for  its  duration.    , 

In  Safford  v.  Foster,  75  Ga.  233,  it  was 
said :  ''Parties  hereafter  bringing  cases  to  this 
court,  where  the  injunction  to  stay  execi^ 
tions  has  been  refused  by  the  chancellor,  and 
the  equity  of  the  bill  praying  for  the  writ 
is  not  manifest,  may  expect  the  ruling  in 
Rhodes  v.  Grauladett,  40  Ga.  212,  to  be  applied 
strictly.  If,  where  one  brings  a  case  here 
solely  to  delay  hia  adversary  in  procuring  his 


judgment,  he  is  subject  to  damages,  a  fortiori 
should  he  pay  damages  for  bringing  the  case 
here  to  delay  that  judgment,  after  it  has  been 
rendered  and  execution  has  been  issued  and 
levied." 


DOUOI^S 
v. 

JENKINS. 

Georgia  Supreme  Court — December  19,  1916. 

146  Ga.  34:1;  91  S.  E.  49. 


Injiinctions  —  Aeaiiuit  Ezeevtion  Sale 
—  Adequate  Remedy  at  lonir. 

The  court  erred  in  granting  the  injunction. 
When  that  part  of  the  petition  which  was 
based  upon  the  theory  that  the  fi.  fa. 
(against  the  enforcement  of  which  injunc- 
tion was  sought)  was  a  cloud  upon  the  title 
of  plaintiff  was  stricken  upon  demurrer,  to 
which  ruling  there  was  no  exception,  the  only 

Eurpose  that  an  injunction  could  serve  would 
e  to  prevent  enforcement  of  the  execution 
by  levy;  and  relatively  to  this  branch  of 
relief  sought,  the  plaintiff  will  have  an  ade- 
quate remedy  at  law,  when  a  levy  of  the  exe- 
cution is  actually  made,  by  filing  a  claim  as 
provided  by  statute. 

[See  note  at  end  of  this  case.] 

(Syjlabus   by   court.) 

Error  to  Superior  Court,  Fulton  county: 
Bell,  Judge. 

Action  by  M.  K.  Jenkins,  plaintiff,  against 
E.  L.  Douglas,  defendant.  Judgment  for  plain- 
tiff. Defendant  brings  error.  The  facts  are 
stated  in  the  opinion.    Revebsbd. 

Lee  Douglas  for  plaintiff  in  error. 
E.  M.  d  G.  F,  MitcheU  for  defendant  in 
error. 

[341]  GiLBBtT,  J.— Jenkins  filed  an  equita- 
ble petition  to  enjoin  Douglas  from  paying 
off  a  debt  secured  by  a  loan  deed  to  a  city 
lot,  and  from  thereafter  levying  a  certain 
execution  upon  the  land.  The  allegations  of 
the  petition  are  in  substance  as  follows: 
Jenkins  and  Gorley,  as  tenants  in  common, 
possessed  a  certain  city  lot,  each  owning  one 
undivided  half  interest.  They  executed  to 
Barton  a  deed  to  this  lot  to  secure  a  loan, 
and  held  a  bond  for  title  for  its  reoonvevanee 
[342]  upon  the  payment  of  the  loan.  On 
June  6,  1913,  €orley,  bj  a  written  transfer, 
conveyed  to  Jenkins,  for  a  valiutble  oonsid- 
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tration,  hip  bond-for-title  interest  in  the  lot, 
Jenkins  assuming  the  entire  indebtedness 
against  the  lot.  In  this  transaction  there 
was  a  balance  due  Corley  by  Jenkins  of  $200, 
which  was  not  paid  until  November  6,  1013, 
at  which  time  Corley  executed  a  deed  con- 
veying his  half  interest  in  the  lot  to  Jenkins. 
This  deed  was  recorded  January  12,  1914. 
On  June  13,  1913,  Douglas  brought  suit 
against  Corley  for  an  alleged  indebtedness  in 
no  way  connected  with  the  transactions  re- 
ferred to  above,  and  on  July  8,  1913,  obtained 
a  judgment  against  him.  An  execution  was 
issued  on  this  judgment,  and  it  is  this  execu- 
tion that  Jenkins  alleges  Douglas  is  threaten- 
ing to  levy  upon  the  undivided  half  interest 
of  Corley  in  the  city  lot  originally  owned 
jointly  by  Jenkins  and  Corley,  after  he  has 
first  paid  up  the  loan  on  the  said  city  lot. 
Jenkins  prayed  that  this  execution  be  de- 
clared void,  and  that  it  be  canceled  as  a  cloud 
on  his  title.  Douglas  filed  a  demurrer  to  the 
petition.  The  court  overruled  the  demurrer 
in  the  main,  but  ^  sustained  that  part  of  it 
which  challenged  the  all^ation  as  to  the 
execution  being  a  cloud  on  the  title  of  Jen- 
kins. Douglas  excepted  to  the  overruling  of 
the  demurrer  in  the  main. 

It  will  be  observed  that  the  petition  does 
not  allege  that  the  execution  has  been  levied, 
nor  that  the  sale  under  it  is  about  to  take 
place,  nor  that  the  sheriff  has  the  execution 
with  the  intention  of  levying,  nor  even  that 
Douglas  has  paid  off  the  Barton  loan  and 
procured  a  reconveyance  of  the  legal  title  to 
Corley,  or  to  Corl^  and  Jenkins.  The  alle^ 
gation  in  this  particular  is  that  Douglas  is 
threatening  to  levy.  It  does  appear,  however, 
from  the  petition,  that  when  Jenkins  took  an 
assignment  of  the  equitable  interest  of  Corley, 
he  did  not  make  payment  in  full,  and  that 
he  did  pay  $200  to  Corley,  the  balance  due, 
after  Douglas  had  obtained  his  judgment 
against  Corley,  and  had  properly  recorded  the 
same  on  the  general  execution  docket. 

"The  extraordinary  remedy  of  injunction 
does  not  lie  in  favor  of  one  who  has  a  com- 
plete and  adequate  remedy  at  law."  Johnson 
V.  Gilmer,  113  Ga.  1146,  39  S.  E.  469;  Civil 
Code  (1910),  §  4538.  "If  a  petition  is  filed 
which  prays  for  some  extraordinary  relief, 
such  as  injunction,  receiver,  ne  exeat,  and  the 
like,  and  it  is  apparent  from  the  facts  alleged 
that  the  rights  of  the  parties  [343]  can  be 
fully  protected  by  the  use  of  some  recognized 
legal  remedy,  such  as  attachment,  garnish- 
ment, claim,  illegality,  and  the  like,  then  the 
existence  of  such  a  remedy  would  be  a  suffi- 
cient reason  for  refusing  to  grant  the  extra- 
ordinary equitable  relief  and  for  striking  on 
demurrer  so  much  of  the  petition  as  prays 
for  such  relief;  or,  if  the  only  relief  prayed 
vas  of  the  extraordinary  character,  for  sus- 
taining a  demurrer  to  the  entire  petition  and 
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dismissing  the  case."  Teasley  v.  Bradley,  110 
Ga.  497  (4),  605,  35  S.  E.  782,  78  Am.  St. 
Rep.  113.  Applying  the  above-stated  rule,  we 
do  not  think  the  allegations  of  the  petition 
entitled  the  plaintiff  to  an  injunction.  Th« 
effect  of  an  injunction  would  necessarily  have 
been  to  prevent  the  defendant  from  contesting 
the  bona  fides  of  the  transaction  between 
Jenkins  and  Corley,  and  from  contesting  tlve 
right  to  subject  the  $200  paid  to  Corley  after 
the  rendition  of  the  judgment  against  him 
in  favor  of  Douglas. 

We  think  that,  under  the  claim  laws  of  this 
State,  the  plaintiff  has  an  ample  and  complete 
remedy  for  all  his  rights,  should  the  threat- 
ened levy  actually  take  place.  By  filing  a 
claim  and  setting  up  his  title  he  may  avail 
himself  of  every  legal  and  equitable  right, 
including  the  issue  of  whether  or  not  the 
judgment  against  Corley  is  void.  A  claim 
case,  though  on  the  law  side  of  the  court, 
partakes  of  the  nature  of  an  equitable  pro- 
ceeding. "Our  claim  laws  are  peculiar  to  our 
State.  Very  few  of  the  States  have  any  pro- 
ceedings like  our  claims."  Where  a  plaintiff 
in  execution  asserts  by  his  levy  thq  liability 
of  the  property  to  pay  his  judgment,  and  the 
claimant  alleges  title,  the  issue  is,  is  the  title 
of  the  claimant  good  against  the  judgment? 
And  upon  the  trial  of  such  issue  the  claimant 
may  impeach  the  judgment  and  prove  it  to 
be  fraudulent.  Williams  v.  Martin,  7  Ga. 
377.  "Ex  necessitate,  the  trial  of  a  claim  is 
quasi  an  equitable  proceeding — not  made  so 
expressly,  by  the  legislature,  but  becoming 
so  in  the  inherent  necessity  of  the  case."  Col- 
quitt V.  Thomas,  8  Ga.  258,  264. 

Since  the  procedure  acts  of  1885  and  1887, 
and  pfobably  before,  either  party  in  a  claim 
case  by  proper  amendments  may  have  adju- 
dicated any  right,  legal  or  equitable.  The 
superior  courts  of  this  State,  on  the  trial  of 
any  civil  case,  shall  give  effect  to  all  the 
rights  of  the  parties,  legal  or  equitable,  or 
both,  and  apply  oil  such  trial  remedies  or 
relief,  legal  or  equitable,  or  both,  in  favor  of 
either  party,  such  as  the  nature  of  the  case 
may  allow  or  require.  [344]  Civil  Code 
(1910),  §§  5406,  5407.  These  acts  have  been 
construed  with  the  utmost  liberality,  to  the 
end  that  all  the  remedies  and  relief  to  which 
the  respective  parties  in  any  civil  cause 
might  be  entitled  should  be  applied  and  iac- 
corded  in  one  action.  Ford  v.  HoUoway,  112 
Ga.  851,  38  S.  £.  373;  Carstarphen  Ware- 
house Co.  V.  Fried,  124  Ga.  544,  546,  52  S.  E. 
598. 

From  what  has  been  said  we  think  it  is 
obvious  that  there  is  an  adequate  and  com- 
plete remedy  for  the  assertion  and  exercise  of 
every  legal  right,  without  resorting  to  the 
harsh  and  extraordinary  remedy  sought  by 
the  plaintiff. 

Judgment  reversed.    All  the  justices  concur. 
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NOTE. 

It  appeared  in  the  reported  case  tliat  two 
tenants  in  common  of  a  lot  conveyed  it  to 
secure  a  loan,  taking  the  grantee's  bond  for 
a  reconveyance  of  the  property  after  the  pay- 
ment of  the  loan.  One  of  the  tenants  in  com- 
mon then  conveyed  his  interest  in  the  lot  by 
a  written  transfer  to  the  other  but  did  not 
execute  a  deed  until  some  time  afterwards, 
a  judgment  having  been  recovered  in  the 
meantime  against  the  tenant  in  common  who 
had  transferred  his  interest.  An  execution 
was  issued  on  the  judgment  and  an  action 
was  brought  by  the  owner  of  the  lot  to  pre- 
vent a  threatened  levy  on  the  land.  Injunc- 
tive relief  is  denied  because  the  plaintiff  had 
an  ample  and  adequate  remedy  to  protect 
his  rights  by  filing  a  claim  and  setting  up 
his  title  should  the  levy  take  place.  The 
entire  question  of  injunction  against  an  exe- 
cution sale  is  treated  extensively  in  the  note 
to  Yount  V.  Hoover,  reported  ante,  this  vol- 
ume, at  page  148. 


SPABK8 

v. 

MARTIN  ET  AIm 

Kansas  Supreme  Court — July  10,  1915. 
.     90  Kan,  2S2;  150  Pac.  532. 


Injunotions  —  Asainat  Ezeovtlon  Sale 
—  Dormant  Judssaest. 

In  a  suit  to  enjoin  an  execution,  the  va- 
lidity of  the  judgment  turned  upon  the  ques- 
tion of  fact  whether  some  five  years  before  a 
previous  execution  was  issued  on  the  5th  day 
of  March,  1908,  prior  to  the  time  the  judg- 
ment would  have  become  dormant.  Tlie  exe- 
cution was  dated  in  the  following  manner: 
"This  -fc  5  dav  of  !4&y  Mch  1908."  The  ap- 
pearance docket,  the  execution  docket,  and 
the  indorsement  on  the  back  of  the  execution 
showed  that  it  was  issued  March  5,  1908. 
The  body  of  the  execution  recited  that  it  was 
returnable  May  4,  1908,  and  the  sheriff's  re- 
turn stated  that  he  received  it  March  5.  1908. 
Held,  that  the  evidence  sustained  the  finding 
that  the  execution  issued  March  5,  1908. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  an  action,  the  records  in  the  office 
of  the  clerk  of  the  district  court  sliowing  the 
issuance  of  an  execution  cannot  be  impeached 
by  testimony  of  a  witness  that  in  a  conver- 
sation with  the  deputy  clerk  of  the  district 
court,  subsequent  to  tfie  date  when  the  judg- 
ment would  have  become  dormant,  the  clerk 


stated  to  him  that  no  execution  on  the  judg- 
ment had  issued. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Cherokee 
county:     Dunbab,  Judge  pro  iem. 

Action  by  O.  W.  Sparks,  plaintiff,  against 
Ralph  £.  Martin  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Affibmsd. 

C.  B,  8kidmore,  Al.  F.  WUliame  and  8.  C. 
Weatcott  for  appellant. 

E.  B,  Morgan  and  Truman  T,  Burr  lor 
appellees. 

[283]  PoBTES,  J.— The  action  in  the  dis- 
trict court  was  brought  on  the  26th  day  of 
March,  1913,  to  enjoin  the  sale  of  property 
taken  under  an  execution.  The  court  denied 
the  injunction  and  gave  defendants  judgment 
for  costs.    The  plaintiff  appeals. 

The  judgment  was  rendered  on  the  20th  day 
of  March,  1903,  and  the  validity  of  the  exe- 
cution sought  to  be  enjoined  depends  solely 
upon  a  question  of  fact  which  the  court  de- 
cided adversely  to  the  plaintiff,  and  it  re- 
quires a  liberal  construction  to  say  that  there 
was  any  conflict  in  the  evidence. 

The  question  of  fact  was  whether  or  not  a 
previous  execution  on  the  judgment  issued 
prior  to  the  date  when  the  judgment  would 
have  become  dormant.  The  court  found  that 
an  execution  was  duly  issued  on  the  5th  day 
of  March,  1908,  fifteen  days  before  the  five 
years  expired.  The  execution  was  dated  on 
its  face  the  5th  day  of  March,  1908,  and  wa? 
endorsed  as  having  been  iseued  on  that  date. 
The  only  room  for  possible  contention  that  it 
was  not  issued  then  is  that  the  date  was 
written:  "this  -4  6  day  of  Msy  Mch  1908." 
It  is  quite  obvious  that  the  figure  "A"  and 
the  month  "May**  were  written  in  by  mis- 
take, probably  because  in  the  body  of  the 
execution  and  four  lines  directly  above  these 
words  the  clerk  had  made  the  execution  re- 
turnable on  the  4th  day  of  May,  which  was 
sixty  days  after  tlie  5th  day  of  March;  and 
it  is  equally  clear  that  having  discovered  the 
mistake  he  corrected  it  by  writing  in  the 
"6"  in  place  of  "4"  and  "Mch"  in  place  of 
"May."  If  it  were  true  that  the  execution 
issued  on  the  4th  day  of  May  it  would  not 
have  been  made  returnable  on  the  same  date. 
While  it  is  "the  issuance,  and  not  the  re- 
turn, of  an  execution  that  tolls  the  statute" 
(Saville  v.  Schroyer,  66  Kan.  303,  304,  68 
Pac.  1130),  the  return  and  all  indoraementa 
thereon  were  properly  considered  for  the  pur- 
pose of  determining  when  the  execution  is- 
sued. The  return  shows  that  the  sheriff  re- 
ceived  it   on   the   5th   day   of   March,    1909. 
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Besides,  the  appearance  and  exeeution  dockets 
and  the  indorsement  on  the  execution  all 
show  that  it  "issued  Mch  5,  1008." 

The  claim  of  error  relied  upon  is  that  the 
court  refused  to  permit  a  witness  to  testify 
that  in  March,  1908,  after  the  execution 
[284]  would  have  become  dormant,  the  deputy 
clerk  of  the  district  court  in  a  conversation 
held  in  the  hallway  outside  the  clerk's  ofiioe 
stated  to  the  witness  that  no  execution  on 
the  judgment  had  issued.  The  official  records 
required  to  be  kept  by  an  officer  cannot  be 
impeached  in  that  way.  We  suppose  it  would 
not  be  oontended  that  the  integrity  of  attrec- 
ord  showing  the  filing  and  recording  of  a 
deed  could  be  impeaehed  by  evidence  that 
subsequent  to  the  date  it  purports  to  have 
been  recorded  the  register  of  deeds  told  some 
one  in  or  out  of  his  office  that  no  such  deed 
had  been  recorded. 

We  find  no  merit  in  the  contentions  j-aised 
by  the  plaintiff,  and  the  judgment  is  affirmed. 


NOTE. 

The  reported  case  was  an  action  to  enjoin 
the  sale  of  property  taken  under  an  execution 
on  the  ground  that  the  execution  was  issued 
on  a  dormant  judgment,  relief  being  denied 
on  the  ground  that  the  evidence  showed  that 
an  execution  had  formerly  issued  on  the  judg- 
ment in  time  to  prevent  its  becoming  dor- 
mant. The  right  to  an  injunction  against  an 
execution  issued  on  a  dormant  judgment  is 
discussed  in  the  note  to  Updegraff  v.  Lucas, 
13  Ann.  Cas.  860,  and  in  the  note  to  Yount 
▼.  Hoover,  reported  ante,  this  volume,  at 
page  148,  wherein  is  treated  exhaustively  the 
question  ol  injunctions  against  execution 
sales. 
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MissiBsippi  Supreme  Court,  Division  B — ^No- 
vember 13,  1916. 

112  Miss.   79;   72  So.  861. 


Costs  —  Seevxity  •—  Oral  Agreement. 

In  a  suit  before  a  justice  of  the  peace, 
^here,  upon  defendant's  motion  for  security 
for  costs  one  of  plaintiff's  counsel  stated  that 
h«  would  be  responsible  for  costs,  and  no 
farther  action  was  taken,  and  judgment  was 
entered  for  plaintiff,  the  supreme  court  on 
appeal  from  a  decree  enjoining  execution  on 


the  judgment,  will  presume  that  the  state- 
ment was  accepted  by  defendant. 

Same. 

It  was  the  duty  of  defendant,  if  he  so  de- 
sired, to  have  the  court  pass  upon  his  motion 
for  security  for  costs,  and  his  failure  to  do  so 
waives  his  rights. 

Justiees  of  tlie  Peaeo  •—  Svapaaaion  of 
Trial  *  Effeot. 

A  judgment  by  default  in  an  action  before 
a  justice  of  the  peace  is  not  rendered  void 
because  the  justice,  while  it  was  pendinf^, 
suspended  buainesa  in  his  courtroom  to  sit 
as  one  of  the  committing  justices  for  an  al- 
leged crime  occurring  in  his  district,  although 
by  a^eement  the  trial  took  place  in  another 
district. 

Default    JvdKnaest    —    NasUsonco    -*• 
Failaro  to  Attead  Court. 

In  an  action  before  a  justice  of  the  peace, 
agreement  that  the  case  could  not  be  tried 
until  Wednesday  afternoon  not  amounting  to 
an  a^eement  to  try  the  case  in  vacation,  the 
court  being  in  session  op  Wednesday  after- 
noon, the  justice  had  full  and  complete  juris- 
diction to  dispose  of  it  at  that  time  or  not, 
and,  it  being  the  duty  of  defendant  to  have 
informed  himself  that  the  term  was  still  in 
session,  and  to  have  ascertained  what  would 
be  done  with  his  case,  a  default  judgment  ren- 
dered on  Thursday  morning  when  the  case 
was  reached  in  due  course  is  not  void. 

Errors  of  Justioe  —  Elf  eet  oa  Judgmeat. 

In  a  suit  for  unliouidated  damages,  tried 
before  a  justice  of  the  peace,  the  irregular 
introduction  of  plaintiff's  testimony  by  state- 
ment of  his  counsel  that  the  testimony  was 
the  same  as  in  a  previous  trial,  and,  the  jus- 
tice being  judge  both  of  the  law  and  the  facts, 
the  failure  to  introduce  testimony  as  to  the 
amount  of  damages,  are  defects  rendering  a 
defanit  judgment  irregular  or  voidable,  but 
not  void,  and  the  irregularity  can  only  be 
taken  advantage  of  by  appeal  or  writ  of  cer- 
tiorari. ■ 

Writ  of  laqairy  •—  Neoeaalty  —  la  Jas- 
tice'a  Ooart. 

In  an  ex  delicto  case,  there  is  no  necessity 
for  a  writ  of  inquiry  at  a  trial  before  a  jus- 
tice of  the  peace,  because,  unless  a  jury  is 
called  for,  the  justice  passes  upon  the  ques- 
tions of  liability  and  amount  of  damages  at 
the  same  time,  and  it  is  only  necessary  to 
introduce  testimony  showing  damages  when 
the  default  judgment  is  taken. 

lajaaetioaa  —  Agaiast  Ezeoatioa  Sale 
—  Groaads. 

An  injunction  should  not  be  granted  by  the 
chancery  court  to  prevent  the  issuing  of  exe- 
cution baaed  upon  a  judgment  at  law,  unless 
the  facts  show  the  clearest  and  strongest 
reasons  for  the  interposition  of  the  court  of 
chancery. 

[See  note  at  end  of  this  case.] 

Jastieea  of  tlio  Poaoe  —  Appeal  —  TIbm 
for  Appeallag. 

A  justice  of  the  peace  not  having  the  right 
to  grant  a  new  trial,  an  appeal  from  a  default 
judgment  should  have  b^n  perfected  within 
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the  time  allowed  by  law  after  the  rendition  of 
the  judgment. 

Injunotioiis  —  Against  Ezeciitioii  Sale 
—  Pleading. 

Before  a  court  of  chancery  will  enjoin  the 
issuing  of  an  execution  on  a  default  judg- 
ment at  law,  the  complainant  must  allege  in 
his  bill  facts  showing  a  good  and  meritorious 
defense  to  the  action ;  it  not  being  enough  to 
merely  allege  the  conclusion  of  law. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  to  enjoin  the  issuing  of  execu- 
tion based  upon  a  default  judgment  at  law,  a 
statem^t  of  complainant's  counsel  that  com- 
plainant had  a  good  and  meritorious  defense 
to  the  action  at  law  is  but  a  legal  conclusion 
of  the  attorney,  and  not  admissible. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Hinds  county  : 
Taylor,  Judge. 

Action  by  J.  G.  Hannie,  plaintiff,  against 
C.  Welch,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Revebsed. 

Louis  O.  Hallam  for  appellant. 
Alexander  d  Alexander  for  appellee. 

[81]  Sykbs,  J, — ^The  appellant,  C.  Welch, 
on  or  about  the  19th  day  of  March,  1915,  filed 
a  suit  against  J.  G.  Hannie,  appellee,  in  the 
court  of  F.  M.  Featherston,  justice  of  the 
peace  of  supervisor's  district  No.  1  of  Hinds 
county,  for  damages  for  assault  and  battery 
and  actionable  words  in  the  sum  of  two  hun- 
dred dollars.  On  April  6th  there  was  a  trial 
had  before  a  jury  resulting  in  a  mistrial. 
The  case  was  then  continued  to  the  next  regu- 
lar court  day,  which  was  Tuesday,  April  20th. 
A  day  or  two  before  the  regular  court  day 
Mr.  Hannie  called  the  justice  of  the  peace 
over  the  telephone  and  stated  that  he  would 
have  to  be  absent  from  Jackson  on  the  2(yth 
inst.,  and  requested  that  his  case  be  not  tried 
on  that  day.  The  justice  of  the  peace  told 
Mr.  Hannie  that  he  had  a  large  docket,  and 
it  would  be  impossible  for  his  case  to  be 
reached  before  Wednesday,  the  21st,  and  that 
for  that  reason  he  would  not  call  his  case 
before  that  time.  There  was  also  an  agree- 
ment between  attorneys  representing  both 
parties  that  the  case  would  not  be  called 
before  Wednesday,  April  21st.  The  business 
before  the  justice  of  the  peace  kept  his  court 
open  all  day  Tuesday,  and  on  Wednesday, 
the  2l8t,  in  the  discharge  of  his  duties,  he 
was  called  upon  to  sit  as  one  of  the  magis- 
trates in  a  committing  trial  for  an  alleged 
murder  committed  in  his  justice  of  the  peace 
district.  For  the  convenience  of  all  parties 
this  preliminary  hearing  was  held  in  the 
circuit  court  room.  For  this  trial  the  jus- 
tice of  the  peace  went  from  his  [82]  court- 


room in  district  No.  1,  across  Capitol  street, 
in  the  city  of  Jackson,  to  the  courthouse, 
which  is  in  district  No.  2,  and  is  about  one 
city  block  from  the  office  of  the  justice  of 
the  peace.  The  justice  of  the  peace  was  kept 
busy  in  this  committing  trial  all  day  Wednes- 
day. Wednesday  afternoon  he  had  the  deputy 
sheriff  to  go  over  to  his  office  and  state  to 
all  parties  having  biisineas  in  his  court  that 
the  same  would  be  continued  until  Thursday 
morning.  During  Wednesday  afternoon  the 
plaintiff  and  his  counsel  and  the  counsel  for 
the  defendant  were  in  the  courtro<»n  on  sev- 
ersfl  different  occasions.  There  was  also  an 
attempt  to  settle  the  case  between  counsel, 
which  resulted  in  nothing.  The  defendant, 
Mr.  Hannie,  was  not  present  Wednesday 
afternoon,  and  his  counsel  attempted  to  ag^ree 
upon  a  continuance  with  counsel  for  plaintiff. 
The  plaintiff,  however,  himself  insisted  upon 
a  trial  of  his  case'  wlienever  it  could  be 
reached,  and  his  counsel  so  informed  counsel 
for  defendant.  At  9  o'clock  Thursday  morn- 
ing the  justice  of  the  peace  resumed  the  pend- 
ing business  of  his  court,  and  about  that  time 
the  plaintiff  appeared  and  demanded  a  trial. 
Neither  the  defendant  nor  his  counsel  were 
present  in  court.  The  case  was  then  taken 
up  by  the  justice  of  the  peace,  and  the  attor- 
ney for  plaintiff  announced  to  the  justice 
that  the  plaintiff's  evidence  was  the  same  aa 
that  introduced  at  the  first  trial.  Where- 
upon the  justice  of  the  peace  stated  that  he 
remembered  the  evidence,  and  that  he  would 
give  judgment  for  the  plaintiff  in  the  sum  of 
two  hundred  dollars.  The  judgment  reads  aa 
follows : 

"This  cause  having  been  tried  at  a  former 
court  day  of  this  court,  when  a  mistrial  was 
entered,  and  having  been  continued  from 
Tuesday,  April  20,  1915,  the  next  succeeding 
civil  court  day  of  this  court  after  said  mis- 
trial was  had,  the  business  of  the  court  re- 
quiring that  the  court  should  be  held  from 
day  to  day,  and  the  same  having  been  con- 
tinued to  the  next  day,  April  21,  1915,  at 
the  request  of  the  defendant  and  by  agree- 
ment, [83]  and  on  April  21,  1916,  the  busi- 
ness of  the  court  still  requiring  it,  the  court 
ordered  that  this  cause  be,  and  the  same  was, 
continued  to  the  next  day,  April  22,  1915, 
at  9  o'clock  A.  M.,  and  at  that  time,  to  wit» 
at  9  o'clock  A.  ic.,  came  the  plaintiff  in  his 
own  proper  person  and  by  attorney,  and  an- 
nouncing ready  for  trial,  the  defendant,  J.  G. 
Hannie,  being  called  in  open  court,  answered 
not,  but  wholly  made  default,  it  was  there- 
fore on  motion  of  plaintiff,  judgment  is  ren- 
dered against  defendant  by  default;  and,  this 
being  an  action  in  tort  for  damages,  the  court 
thereupon  issued  a  writ  of  inquiry  to  assess 
the  damages,  and  the  same  having  been  exe- 
cuted, the  court,  having  heard  the  evidence 
adduced  by  the  plaintiff  is  of  the  opinion  that 
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said  damages  should  be,  and  the  same  are 
hereby,  assessed  at  the  sum  of  two  hundred 

»  » 

dollars.  It  is  therefore  by  this  court  ordered 
and  adjudged  that  the  plaintiff,  C.  Welch,  do 
have  and  recover  of  and  from  the  defendant 
J.  G.  Hannie,  the  full  sum  of  two  hundred 
and  all  costs  of  court  for  all  of  which  let 
execution  issue." 

The  defendant  filed  a  motion  for  a  new 
trial,  which  motion  was  taken  under  advise- 
ment  by  the  justice  of  the  peace  and  by  him 
overruled  on  May  5,  1915,  or  over  ten  days 
after  the  rendition  of  the  judgment.  An  ap- 
peal bond  was  immediately  filed  and  approved 
by  the  justice  of  the  peace,  and  a  transcript 
of  the  record  certified  to  the  circuit  court. 

The  plaintiff,  Welch,  shortly  after  the  ren- 
dition of  the  judgment,  procured  an  abstract 
of  it,  and  had  the  same  enrolled  in  the  office 
of  the  circuit  court  clerk,  and  had  the  clerk 
issue  execution  thereon. 

The  defendant,  Mr.  Hannie,  then  filed  a 
bill  in  the  chancery  court  of  Hinds  county 
against  Mr.  Welch  praying  that  Welch  be 
enjoined  from  having  an  execution  issue  on 
this  judgment,  and  praying  also  for  a  tempo- 
rary injunction  pending  the  hearing  of  the 
case.  A  temporary  injunction  was  granted, 
and  on  final  hearing  the  same  was  made  per- 
petual by  the  chancellor,  [84]  from  which 
judgment  or  decree  this  appeal  is  prosecuted. 

The  petition  alleges  that  the  judgment 
against  the  appellee,  Hannie,  is  absolutely 
void,  and  assigns  therefor,  first,  that  the 
plaintiff's  case  should  have  been  dismissed  by 
the  justice  of  the  peace  of  his  own  volition, 
because  plaintiff  failed  to  give  security  for 
costs  in  accordance  with  the  motion  filed  by 
the  defendant.  The  facts  as  to  this  motion 
have  not  been  set  out  above,  and  are  in  brief 
as  follows:  A  motion  for  security  for  costs 
was  duly  made  by  the  defendant,  and  when 
it  was  called  in  court  one  of  the  counsel  for 
the  plaintiff  stated  that  he  would  be  respon- 
sible for  the  costs,  whereupon  no  further  ac- 
tion was  taken  upon  the  same.  This  court 
therefore  presumes  that  this  statement  of 
Counsel  was  accepted  by  the  defendant.  It 
was  the  duty  of  the  defendant,  if  he  so  de- 
sired, to  have  the  court  pass  upon  this  mo- 
tion, and  his  failure  to  do  so  constituted  a 
waiver  of  his  rights  under  it. 

It  is  next  contended  that  the  judgment  is 
void  because  the  justiee  of  the  peace  sus- 
pended the  pending  business  in  his  courtroom 
in  district  No.  1  and  sat  as  one  of  the  com- 
mitting justices  in  the  courthouse,  which  is 
situated  in  district  No.  2.  The  facts  are, 
however,  that  the.  alleged  crime  occurred  in 
district  No.  1,  and  that  this  was  regular  busi- 
ness before  this  justice  of  the  peace  coming 
^V  at  this  time  in  his  court.  No  complaint 
whatever  could  be  made  if  the  justice  had 
tried  this  case  in  his  district,  and  it  makes 


no  difference  to  this  complainant  whether  the 
trial  took  place  in  district  No.  1  or  by  agree- 
ment in  district  No.  2,  since  it  was  regular 
business  before  this  justice  of  the  peace. 

It  is  also  contended  that  the  judgment  is 
void  because  the  case  had  been  set  by  agreed 
ment  for  Wednesday,  April  21.  Counsel  for 
complainant  contend  that  this  was  an  agree- 
ment to  set  and  try  the  case  in  vacation. 
However,  they  are  mistaken  as  to  the  extent 
of  .the  agreement.  There  was  nothing  what- 
ever said  either  [85]  between  the  justice  of 
the  peace  and  the  defendant,  Hannie,  as  to 
whether  the  case  would  be  tried  in  term  time 
or  in  vacation,  except  the  inference  from  the 
statement  of  the  justice,  nor  between  the  two 
counsel  for  plaintiff  and  defendant,  who 
agreed  on  the  trial  of  the  case  for  Wednes- 
day afternoon.  The  effect  of  the  agreement 
was  simply  that  the  case  could  not  be  tried 
before  Wednesday  afternoon.  When  Wednes- 
day afternoon  came  it  so  happened  that  the 
regular  court  of  the  justice  of  the  peace  was 
in  session,  and  he  then  had  full  and  complete 
jurisdiction  to  dispose  of  the  case  at  this 
term  or  not,  just  as  he  saw  fit.  It  was  the 
duty  of  the  defendant  to  have  informed  him- 
self that  this  term  of  the  court  was  still  in 
session,  and  to  have  ascertained  what  would 
be  done  with  his  case. 

It  is  next  contended  that  the  judgment  is 
void  because  it  is  a  suit  for  unliquidated 
damages,  and  that  there  was  no  writ  of  in- 
quiry issued  by  the  justice  of  the  peace  to 
assess  these  damages,  and  no  testimony  intro- 
duced as  to  the  amount  of  the  same. 

The  testimony  in  this  case  shows  that  on 
Wednesday,  the  day  on  which  the  case  was 
set  for  trial  in  the  justice  of  the  peace  court, 
the  defendant's  counsel  notified  the  justice  of 
the  peace  that  he  wanted  a  jury  to  try  the 
case.  On  Thursday  morning,  however,  neither 
the  defendant  nor  his  counsel  appeared  in 
court;  consequently  there  was  no  reason  or 
necessity  for  the  justice  of  the  peace  to  im- 
panel a  jury.  Upon  the  statement  of  counsel 
for  the  plaintiff  that  the  testimony  he  had 
to  offer  was  the  same  as  that  offered  in  the 
previous  trial,  the  justice  replied  that  he 
renoembered  the  testimony  perfectly,  and 
would  render  judgment  for  the  plaintiff.  It 
is  true  that  this  is  an  informal  and  irregular 
way  to  introduce  testimony.  It  is  also  true 
that,  in  a  suit  for  unliquidated  damages  be- 
ing tried  before  a  justice  of  the  peace  as  both 
the  judge  of  the  law  and  the  facts,  testimony 
should  be  introduced  as  to  the  amount  of 
damages.  However,  [86]  these  are  merely 
defects  which  render  the  judgment  irregular 
or  voidable  and  not  void,  and  which  defects 
can  only  be  taken  advantage  of  by  an  appeal, 
or  under  certain  circumstances  by  writ  of 
certiorari.  The  judgment  rendered  in  this 
case  upon  its  face  appears  entirely  regular. 
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Id  an  ex  delicto  case  there  is  no  necessity  for 
the  issuing  of  a  writ  of  inquiry  in  a  trial 
before  the  justice  of  the  peace,  because  under 
our  law,  unless  a  jury  is  called  for,  the  jus- 
tice of  the  peace  passes  upon  the  question  of 
liability,  and  at  the  same  time  upon  the  ques- 
tion of  the  amount  of  damages,  and  it  would 
be  entirely  unnecessary  for  the  justice  of  the 
peace  to  first  pass  upon  the  question  of  lia- 
bility, and  then  issue  a  writ  of  inqwry  to 
himself  to  assess  the  amount  of  damage^  in 
the  case.  It  is  only  necessary  to  introduce 
testimony  showing  the  damages  when  the  de- 
fault judgment  is  takoi.  The  practice  in  the 
justice  of  the  peace  court  in  this  respect  is 
different  from  that  in  the  circuit  court,  and 
is  so  recognised  by  the  statutes  relating  there- 
to. At  best  for  the  appellee,  the  reasons 
assigned  in  his  bill,  if  proven,  would  only 
make  the  judgment  irregular  or  erroneous, 
which  could  only  be  corrected  by  appeal. 

"It  is  well  settled  that,  where  a  court  in 
which  a  judgment  or  decree  is  rendered  has 
jurisdiction  of  the  subject-matter  and  of  the 
parties,  equity  has  no  jurisdiction  to  enjoin 
such  judgment  or  decree  for  errors  or  irregu- 
larities in  the  proceedings  leading  thereto  or 
in  the  judgment  or  decree  itself,  and  it  is 
altogether  immaterial  that  the  judgment  or 
the  decree  was  unjust,  or  that  the  error  was 
such  as  to  warrant  a  new  trial.  So  it  is  like- 
wise immaterial  that  the  judgment  was  ren- 
dered by  default."  16  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  389. 

The  rule  is  well  settled  that  an  injunction 
should  not  be  granted  by  the  chancery  court 
to  prevent  the  issuing  of  an  execution  based 
upon  a  judgment  at  law  unless  [87]  the  facts 
show  the  clearest  and  strongest  reasons  for 
the  interposition  of  the  court  of  chancery. 

"Applications  for  relief  in  chancery  against 
judgments  at  law  will  at  all  times  be  viewed 
with  close  scrutiny,  and  an  injunction  to 
prevent  the  enforcement  of  such  judgment 
will  not  be  granted  except  upon  facts  which 
show  the  clearest  and  strongest  reasons  for 
the  interposition  of  chancery.  That  court 
will  not  entertain  a  party  seeking  relief 
against  a  judgment  which  has  been  rendered 
against  him  in  a  court  of  law  in  consequence 
of  his  default  in  regard  to  steps  which  might 
have  been  successfully  taken  in  the  court  of 
law,  unless  some  reason  founded  in  fraud, 
surprise,  or  some  adventitious  circumstances 
beyond  the  control  of  the  party  be  shown  to 
excuse  such  default."  16  Am.  &  Eng.  Enc. 
of  Law  (2d  ed.)  374. 

In  our  state  there  is  no  such  thing  as  a 
justice  of  the  peace  having  the  right  to  grant 
a  new  trial;  consequently  the  defendant 
should  have  perfected  his  appeal  within  the 
time  allowed  by  law  after  the  rendition  of 


the  judgment;  Morris  ▼.  Shryock,  50  Hiss. 
590. 

It  is  well  settled .  law  in  this  state  that 
before  a  court  of  chancery  will  take  jurisdic- 
tion in  a  matter  of  this  character  the  com- 
plainant must  allege  in  his  bill  and  prove,  if 
the  fact  be  denied,  that  he  has  a  good  and 
meritorious  defense  to  the  action  at  law.  It 
is  incumbent  upon  the  complainant  to  set 
out  in  his  bill,  and  also  to  prove,  the  facts 
showing  such  defense.  It  is  not  enough  that 
he  merely  allege  the  conclusion  of  law  of  such 
defense.  Newman  v.  Taylor,  69  Miss.  670, 
13  So.  831;  Stewart  v.  Brooks,  62  Miss.  492; 
Walker-Durr  Co. .  v.  Mitchell,  97  Miss.  231, 
52  So.  583;  16  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.)  386. 

In  the  petition  of  complainant  he  alleged 
the  conclusion  of  law  that  he  had  a  good 
and  meritorious  defense  to  the  action  at  law, 
but  he  failed  to  state  any  facts  showing  what 
this  defense  was.  The  answer  of  [88]  de- 
fendant put  in  issue  this  proposition.  In  his 
testimony  the  attorney  of  complainant  mere- 
ly stated  that  the  complainant  had  a  g^ood 
and  meritorious  defense  to  the  action  at  law, 
but  failed  to  state  the  facts  showing  what 
this  defense  consisted  of.  This  was  but  a 
legal  conclusion  of  the  attorney,  and  was  not 
admissible  as  testimonv.  We  therefore  con- 
elude  that  the  plaintiff  failed  to  allege  and 
prove  the  essential  fact,  viz.:  that  he  had  a 
good  and  meritorious  defense  to  the  action  at 
law. 

The  decree  of  the  lower  court  is  reversed, 
the  injunction  dissolved,  and  the  bill  dis- 
missed. 

Reversed. 

Potter,  J.,  being  disqualified,  took  no  part 
in  this  decision.  By  agreement,  Sykes,  J., 
sat  with  Division  B. 


NOTE. 

In  the  reported  case  a  defendant  in  a  de- 
fault judgment  obtained  in  a  justice's  court 
filed  a  bill  to  enjoin  the  issuance  of  an  exe- 
cution on  the  judgment  on  the  ground  that 
the  judgment  was  void  because  of  errors  com- 
mitted during  the  trial.  It  is  held  that  the 
errors  were  such  as  did  not  render  the  judg- 
ment void,  and  that  an  injunction  would  not 
lie  without  an  allegation  by  the  defendant 
that  he  had  a  good  and  meritorious  defense 
to  the  action  at  law,  stating  the  facts  show- 
ing what  the  defense  was.  An  exhaustive 
discussion  of  the  right  to  an  injunction 
against  an  execution  sale  is  contained  in  the 
note  to  Yount  v.  Hoover,  reported  ante,  this 
volume,  at  page  148. 
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iBJnnctions  —  Aeoisst  Ezeeution  Sale 
—  Cloud  on  Title. 

Under  the  statute,  an  action  may  be  main- 
tained to  restrain  a  sale  under  execution  if 
the  deed  of  the  officer  who  sells  will  not  pass 
title,  and  will  only  throw  a  clottd  upon  the 
title  of  the  plaintiff. 

[See  note  at  end  of  this  case.] 

EzecnGona     —     Property     Subject     — 
Estate  by  Entireties. 

Under  a  trust  deed  conveying  land  for  the 
benefit  of  the  grantor  and  his  wife  for  their 
lives,  with  a  general  power  of  disposition  in 
the  grantor,  the  estate  of  the  grantor  and  his 
wife  was  an  estate  by  entireties,  and  .not  sub- 
ject to  sale  under  execution. 

life  Estates  —  Enlargement  —  Power 
of  Appointment. 

A  general  power  of  appointment  conferred 
upon  a  life  tenant  does  not  enlarge  his  estate. 

Fraudulent  ConTeyanees  —  Subsequent 
Creditors. 

The  execution  and  registration  of  deeds 
to  a  wife  and  a  trustee  at  a  time  when  the 
grantor  is  not  indebted,  are  not  fraudulent 
as  to  subsequent  creditors. 

[See  14  Am.   St.  Rep.  750.] 

Appeal  from  Superior  Court,  Beaufort 
county:    Bond,  Judge. 

Action  by  L.  P.  Harris  et  al.,  plaintiffs, 
against  Carolina  Distributing  Company  et 
al.,  defendants.  Judgment  for  defendants. 
Plaintiffs  appeal.    Reversed. 

[14]  This  is  an  action  to  restrain  the  sale 
of  eei^ain  land  under  execution,  upon  the 
ground  that  the  sale  and  the  deed  made  pur- 
suant thereto  will  be  a  cloud  on  the  title  of 
the  plaintiff. 

Prior  to  7  March,  1912,  the  plaintiff  L.  P. 
Harris  was  the  owner  of  the  land  in  contro- 
versy, and  on  that  day  he  conveyed  the  same 
to  his  wife,  Nellie  J.  Harris,  who  is  also  a 
plaintiff.  Thereafter  the  said  L.  P.  Harris 
and  his  wife  conveyed  said  lands  to  the  plain- 
tiff Wiley  C.  Rodman,  in  trust,  as  follows : 

**1.  To  hold  the  same  for  and  during  the 
natural  life  of  L.  P.  Harris  and  Nellie  J.  Har- 
ris, for  their  only  use  and  benefit. 

"2.  Upon  the  death  of  the  said  Nellie  J. 
Harris,  for  the  sole  use  and  benefit  of  the  said 
L.  P,  Harris. 


[15]  "3.  Upon  the  death  of  the  said  L.  P. 
Harris,  for  the  sole  use  and  benefit  during 
her  natural  life  of  the  said  Nellie  J.  Harris, 
subject  to  the  right  of  the  said  L.  P.  Harris 
to  ma  Ice  such  disposition  thereof  by  will  as 
to  him  may  seem  proper,  in  which  event  and 
upon  its  proper  probate  this  said  trust  shall 
cease  and  determine. 

^'4.  That  the  said  Wiley  C.  Rodman,  trus- 
tee, his  heirs  or  successors,  shall  at  any  time, 
upon  the  request  of  the  said  L.  P.  Harris  and 
Nellie  J.  Harris,  convey  said  land  to  any 
person  or  persons  as  may  be  by  them  therein 
designated. 

"a.  That  the  said  parties  of  the  first  part 
shall  hold,  enjoy,  and  possess  the  land  during 
their  lifetime,  and  that  upon  the  death  of 
bothy  if  ao  disposition  shall  have  been  pre- 
viously made  as  provided  for  in  this  trust, 
then  the  said  trust  shall  cease  and  determine, 
and  the  said  land  shall  vest  in  the  heirs  of 
L.  P.  Harris,  either  in  accordance  with  the 
laws  of  descent  or  as  he  may  determine  by 
will." 

The  defendant  obtained  a  judgment  against 
the  plaintiff  L.  P.  Harris  in  1915  upon  a  debt 
contracted  after  the  execution  and  registra- 
tion of  the  deeds  to  Nellie  J.  Harris  and 
Wiley  C.  Rodman,  and  it  is  this  judgment 
which  the  defendant  is  seeking  to  enforce  by 
a  sale  under  execution  of  the  interest  of  L.  P. 
Harris  in  said  lands,  the  plaintiff  contending 
that  the  said  Harris  acquired  no  interest  un- 
der the  trust  deed  to  Rodman  which  is  the 
subject  of  sale. 

A  temporary  restraining  order  was  issued, 
but  upon  the  hearing  it  was  dissolved,  and 
the  plaintiffs  excepted  and  appealed. 

W.  C,  Rodman  for  appellants. 
Small,   MacLean,   Bragaw  d  Rodman  for 
appellees. 

Aixsrc,  J. — It  has  been  held  in  this  State 
that  an  action  cannot  be  maintained  to  re- 
strain tlie  sale  of  land  under  execution  upon 
the  ground  that  the  sale  and  the  deed  made 
pursuant  thereto  will  be  a  cloud  on  the  title 
of  the  plaintiff  (McLean  v.  Shaw,  125  N.  C. 
491,  34  S.  E.  634),  but  this  has  been  changed 
by  statute  (Cfockett  v.  Bray,  161  N.  C.  618, 
66  S.  £.  666),  and  a  plaintiff  can,  under  the 
law  as  it  now  exists,  restrain  a  sale  under 
execution  if  the  deed  of  the  officer  who  sells 
will  not  pass  title  and  will  only  throw  a 
cloud  upon  the  title  of  the  plaintiff. 

The  determination  of  the  appeal,  therefore, 
depends  on  the  estate  acquired  by  L.  P.  Har- 
ris under  the  deed  to  Rodman,  trustee,  and 
whether  it  is  such  an  estate  as  is  subject  to 
the  lien  of  a  judgment  and  a  sale  under  exe- 
cution issued  thereon. 

The  deed  conveys  the  land  to  Rodman,  trus- 
tee, for  the  benefit  of  L.  P.  Harris  and  his 
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wife,  Nellie  J.  Harris,  for  and  during  their 
natural  lives,  with  a  general  power  of  dispo- 
sition in  L.  P.  Harris. 

[16]  The  estate  of  L.  P.  Harris  and  his 
wife  is  an  estate  by  entireties  (Motley  y. 
Whitemore,  19  N.  C.  537;  Bruce  v.  Nichol- 
son, 109  N.  C.  204,  13  S.  E.  790,  26  Am.  St. 
Rep.  562),  and  such  an  estate  is  not  the  sub- 
ject of  sale  under  execution.  Hood  v.  Mercer, 
150  N.  C.  699,  64  S.  B.  897. 

In  the  last  case  cited  the  Court  says,  in 
speaking  of  estates  by  entireties,  that  "While, 
to  some  extent,  former  decisions  of  this  Court 
iu  respect  to  this  estate  have  been  modified, 
we  have  held,  in  recent  years,  that  under  a 
conveyance  of  land  in  fee  to  husband  and  wife 
they  take  by  entireties,  with  right  of  sur- 
vivorship, and  that  the  interest  of  neither 
during  their  joint  lives  becomes  subject  to 
the  lien  of  a  docketed  judgment.  During  the 
wife's  life  the  husband  has  no  such  interest 
as  is  subject  to  levy  and  sale  to  satisfy  a 
judgment  against  him.  Bruce  v.  Nicholson, 
109  X.  C.  202;  West  v.  Aberdeen,  etc.  R.  Co. 
140  X.  C.  620." 

It  is  also  well  settled  that  a  genera]  power 
of  appointment  conferred  upon  a  life  tenant 
does  not  enlarge  his  estate. 

In  Patrick  v.  Morehead,  Ashe,  J.,  speaking 
for  the  Court,  says:  "It  has  been  settled 
upon  unquestionable  authority  that  if  an  es- 
tate be  given  by  will  to  a  person  generally, 
with  a  power  of  disposition  or  appointment, 
it  carries  the  fee;  but  if  it  be  given  to  one 
for  life  only,  and  there  is  annexed  to  it  such 
a  power,  it  does  not  enlarge  his  estate,  but 
gives  him  only  an  estate  for  life." 

We  are  therefore  of  opinion  that  the  plain- 
tiff L.  P.  Harris  has  no  estate  under  the  deed 
executed  to  Rodman,  trustee,  which  is  subject 
to  sale  under  execution,  and  as  the  sale  and 
the  deed  made  to  carry  it  into  effect  would 
be  a  cloud  upon  the  title  of  the  plaintiffs, 
that  they  are  entitled  to  have  the  restraining 
order  continued  to  the  hearing. 

The  defendant  is  not  in  a  position  to  avail 
himself  of  the  contention  that  the  deed  from 
L.  P.  Harris  to  his  wife  and  the  deed  to 
Rodman,  trustee,  are  fraudulent  as  to  cred- 
itors, because  its  debt  was  contracted  after 
the  execution  and  registration  of  those  deeds, 
and  it  does  not  appear  that  there  is  any 
debt  owing  by  either  of  the  plaintiffs  which 
was  in  existence  at  the  time  of  their  execu- 
tion. 

Reversed. 


NOTE. 

The  reported  case  holds  that,  under  the  law 
as  it  now  exists  in  North  Carolina,  a  person 
may  maintain  a  suit  to  enjoin  a  sale  of  his 
land  under  an  execution  where  the  deed  of 


the  officer  making  the  sale  will  not  pass  the 
title  to  the  land  and  will  only  throw  a  cloud 
on  the  title.  The  entire  matter  of  the  issu- 
ance of  an  injunction  against  an  execution 
sale,  including  the  casting  of  a  cloud  on  title 
as  a  ground  for  injunctive  relief,  is  treated 
in  the  note  to  Yount  v.  Hoover,  reported  ante, 
this  volume,  at  page  148. 


TOWN8£ND  ET  AI«. 

V. 

CHAMBERIiAIK  ET  AIm 

Oregon  Supreme  Court,  Department  2 — July 

11,  1916. 

81  Oregon  103;  ISS  Pae,  664, 


Attorneys    —    Ides     on    JudgBt^mt    — 
Kecessity  of  Kotioe. 

The  right  to  an  attorney's  lien  depends 
upon  notice  of  a  lien  upon  the  judgment  be- 
ing served  upon  the  judgment  debtor  and 
filed,  under  L.  0.  L.  §  1088. 

[See  12  Ann.  Cas.  343;   Ann.  Cas.   1916D 
147.] 
Settlement    in    Violation    of    Uen    — 

Rights  of  Attorney  —  Enforcement  of 

Judgment. 

Where  defendant  judgment  creditor's  attor- 
ney made  a  motion,  supported  by  affidavits, 
asserting  his  claim  of  attorney's  lien  and  that 
the  settlement  of  the  judgment  by  his  client, 
the  judgment  creditor,  was  in  fraud  of  his 
rights,  the  proceeding  on  the  motion  not  being 
part  of  the  suit  to  set  aside  the  judgment  as 
fraudulent,  plaintiffs,  the  judgment  debtors, 
not  being  served  with  notice  and  not  appear- 
ing, while  the  parties  in  interest  were  differ- 
ent from  those  in  the  action  in  which  the 
judgment  was  rendered,  the  order  of  the  court 
canceling  the  satisfaction,  the  affidavits,  stat- 
ing no  fact  indicating  that  it  was  obtained 
fraudulently,  or  that  the  settlement  wins  in- 
valid as  to  the  judgment  debtors,  and  author- 
izing the  collection  of  the  remainder  of  the 
judgment  by  the  attorney,  is  a  nullity. 

[See  Ann.  Cas.  1913E  646.] 

Same* 

Under  L.  0.  L.  §  1088,  touching  attorney *s 
liens,  where  the  judgment  debtor  in  good 
faith  pays  or  satisfies  the  judgment  before 
notice  of  the  lien  of  the  judgment  creditor's 
attorney,  the  latter  cannot  enforce  the  judg- 
ment as  against  him. 

Injnnetions  —  Against  Eseeution  Sale 
—  Cloud  on  Title. 

A  sale  upon  execution  will  be  enjoined  in 
equity  when  it  would  constitute  a  cloud  cm 
the  title  of  realty. 

[See  note  at  end  of  this  case.] 
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Appeal  from  Circuit  Court,  Marion  county : 
Gallowat,  Judge. 

Action  by  Henry  A.  Townsend  et  al.,  plain- 
tiffs, against  R.  H.  Chamberlain  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiffs appeal.    Reversed. 

[163]  This  is  a  suit  by  Henry  A.  Town- 
send,  Eunice  Townsend  and  H.  H.  Vandevort 
against  R.  H.  Chamberlain,  Wm.  Escb  and 
Frank  Holmes  to  restrain  the  enforcement 
of  an  execution  issued  on  a  judgment.  From 
a  decree  in  favor  of  defendants,  plaintiffs 
appeal. 

—  •  •  • 

Walter  C.  Winalow  for  appellants. . 
FraiUo  Holmes  for  respondents. 

[164]  Bean,  J.  {after  etating  the  facta).-^ 
1.  The  following  is  shown  l^  the  record:  On 
February  4,  1914,  a  judgment  was  duly  ren- 
dered and  entered  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Marion  County  in  favor 
of  defendant  R.  H.  Chamberlain  and  against 
plaintiffs  Henry  A.  Townsend  and  Eunice 
Townsend,  for  the  sum  of  $280,  with  costs 
and  disbursements  at  $54.60.  On  appeal  to 
this  court  the  Townsends  endeavored  to  have 
the  judgment  reversed,  but  the  same  was  af- 
finned  and  entered  against  them  and  H.  H. 
Vandevort,  their  surety  on  their  undertaking 
on  appeal :  See  Chamberlain  v.  Townsend,  72 
Ore.  207,  142  Pac.  782,  143  Pac.  924.  They 
were  also  unsuccessful  in  a  suit  in  the  Circuit 
Court  to  set  aside  the  judgment  as  having 
been  fraudulently  obtained  upon  perjured  tes- 
timony. On  October  3,  1914,  the  former  con- 
troversy existing  between  plaintiffs  herein 
and  defendant  R.  H.  Chamberlain  was  settled 
upon  the  payment  of  $112.60  by  the  Town- 
Bends  to  the  latter  without  the  knowledge  or 
consent  of  his  attorney.  Chamberlain  exe- 
cuted and  delivered  to  the  plaintiffs  a  full 
satisfaction  for  the  whole  of  the  judgment, 
which  was  filed  with  the  clerk  of  the  Circuit 
Court  on  October  5,  1914.  Defendant  Frank 
Holmes,  who  was  attorney  for  Chamberlain 
in  the  original  action  and  also  in  the  first 
suit  in  equity,  advanced  about  $50  for  costs 
and  disbursements.  He  now  claims  an  inter- 
est and  lien  upon  the  judgment  for  his  fee. 
After  the  [166]  settlement  of  the  judgment 
Chamberlain  absconded  without  compensating 
his  attorney  or  other  persons  to  whom  he  was 
indebted,  and  whom  he  had  promised  to  pay 
with  the  proceeds  thereof.  No  notice  of  a 
lien  upon  the  judgment  was  served  or  filed 
in  order  to  perfect  an  attorney's  lien  under 
Section  1088,  L.  O.  L.  The  right  to  such  a 
lien  depends  upon  the  notice:  Steams  t. 
Wollenberg,  51  Ore.  88,  92  Pac.  1079,  14 
L.R.A.(N.S.)  1095.  The  attorney  for  Cham- 
berlain filed  a  motion  in  the  first  suit  of 


Henry  A.  Townsend  and  Eunice  Townsend 
against  R.  H.  Chamberlain  and  William  Each, 
sheriff,  which  was  instituted  for  the  purpose 
of  setting  aside  the  original  judgment  as 
fraudulent.  This  was  after  a  final  decree 
had  been  entered  in  the  suit.  The  motion 
was  supported  by  affidavits  asserting  the 
claim  of  the  attorney's  lien,  and  that  the 
settlement  and  satisfaction  of  the  judgment 
were  in  fraud  of  his  rights.  Upon  the  mo- 
tion the  Circuit  Court  granted  an  order  can- 
celing the  satisfaction  of  the  judgment  and 
authorizing  the  collection  of  the  balance  after 
deducting  the  amount  paid  upon  settlement. 

2.  It  appears  from  the  affidavits  that 
Chamberlain  wronged  the  attorney  who  had 
served  him,  but  no  fact  is  stated  therein  indi- 
cating that  the  satisfaction  was  obtained 
fraudulently,  or  that  the  settlement  was  in- 
valid as  to  the  Townsends.  The  proceeding 
upon  the  motion  was  not  a  part  of  that  suit, 
and  did  not  come  within  the  issues  of  the 
same,  nor  authorize  the  court  to  set  aside 
the  satisfaction  of  the  judgment.  No  regular 
suit  or  proceeding  was  instituted  for  that 
purpose.  The  Townsends  were  ^ot  served 
with  the  summons  or  notice,  and  did  not 
appear.  Chamberlain  had  departed  for  parts 
unknown.  The  parties  in  interest  were  dif- 
ferent from  those  in  the  suit  or  action  at 
law,  [166]  in  that  the  surety  on  the  under- 
taking on  appeal,  against  whom  the  judgment 
was  rendered,  was  interested.  A  copy  of  the 
motion  was  served  upon  the  attorney  who 
had  acted  formerly  for  the  Townsends,  but 
he  made  no  appearance,  as  he  understood  the 
matter  pertained  to  some  correction  of  the 
decree  already  passed.  The  motion  involved 
an  entirely  new  matter,  which  occurred  after 
the  decree  in  that  suit  had  been  rendered, - 
was  foreign  thereto,  and  could  in  no  way  be 
adjudicated  in  that  manner.  It  was  asserted 
upon  information  and  belief  that  the  satis- 
faction was  obtained  by  means  of  threats. 
What  they  were  is  in  no  way  disclosed.  No 
facts  were  stated  which  woUld  authorize  any 
court  to  annul  an  agreement  or  settlement. 
The  order  of  the  court,  canceling  the  satis- 
faction and  authorizing  the  collection  of  the 
remainder  of  the  judgment,  was  a  nullity. 
The  evidence  in  the  present  case,  however, 
shows  that  the  settlement  was  a  compromise, 
and  fairly  made  on  the  part  of  the  Town- 
sends. 

3,  4.  Under  Section  1088,  L.  O.  L.,  an  at- 
torney has  no  lien  on  a  judgment  as  against 
the  judgment  debtor,  unless  a  notice  thereof 
is  given  and  filed;  and  where  the  debtor  in 
good  faith  pays  or  satisfies  the  judgment 
before  notice,  the  attorney  cannot  enforce  the 
judgment  as  against  him :  Day  y.  Larsen,  30 
Ore.  247,  47  Pac.  101;  Wagner  v.  Gold- 
schmidt,  51  Ore.  63,  93  Pac.  689.  Under 
the  conditions  mentioned  above  the  attorney 
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for  Chamberlain  instructed  the  defendant 
sheriff  to  enforce  the  collection  of  the  balance 
of  the  judgment  after  deducting  the  amount 
paid  on  settlement,  and  the  present  suit  was 
instituted  to  enjoin  such  proceeding,  for  the 
reason  that  the  same  would  be  a  cloud  upon 
the  real  estate  of  plaintiffs. 

[167]  "One  of  the  plainest  cases  which  can 
be  put  of  the  propriety  of  granting  an  in- 
junction to  a  judgment  at  law  is  where  it 
has  been^in  fact  satisfied,  and  yet  the  judg- 
ment creditor  attempts  to  set  it  up  and  en- 
force it  either  against  the  judgment  debtor 
or  against  some  person  claiming  under  him, 
who  is  thereby  injured  in  his  property  or 
rights:"     2  Story,  Equity,  §  876. 

See  also  Brinckerhoff  v.  Lansing,  4  Johns. 
Ch.  (N.  Y.)  69,  8  Am.  Dec.  538;  Shaw  v. 
Dwight,  16  Barb.  (N.  Y.)  536;  Meyer  v. 
Tully,  46  Cal.  70;  Bowen  v.  Clark,  46  Ind. 
405.  A  sale  upon  execution  will  be  enjoined 
in  equity  when  it  would  constitute  a  cloud 
upon  the  title  to  realty:  Cox  v.  Smith,  10 
Ore.  418 ;  Wilhelm  v.  Woodcock,  11  Ore.  518, 
6  Pac.  202. 

The, decree  of  the  lower  court  will  be  re- 
versed, and  one  entered  inhibiting  the  sale 
upon  the  execution  as  prayed  for  in  plaintiffs' 
complaint;  neither  party  to  recover  costs  in 
either  court. 

Reversed.    Decree  rendered. 

Moore,  C.  J.,  and  Harris  and  Benson,  JJ., 
concur. 

Eakin,  J.,  absent. 


NOTB. 

In  the  reported  case  it  appeared  that  after 
the  rendition  of  a  judgment  in  favor  of  the 
plaintiffs  in  an  action,  the  former  controversy 
existing  between  the  parties  was  settled  by 
the  payment  by  the  defendant  of  a  certain 
flum  to  the  plaintiff,  who  executed  a  full 
satisfaction  for  the  whole  of  the  judgment. 
After  the  settlement  the  plaintiff  absconded 
without  compensating  his  attorney.  The  at- 
torney's  lien  had  not  been  perfected  as  pro- 
vided for  by  a  statute,  but  he  applied  for 
Jind  obtained  an  order  canceling  the  satis- 
faction of  the  judgment  and  authorizing  the 
collection  of  the  judgment  after  deducting 
the  amount  paid  on  the  settlement,  and  an 
'execution  was  issued  to  enforce  the  collection 
of  the  judgment.  The  execution  defendant 
brought  an  action  to  enjoin  a  sale  under  the 
execution  on  the  ground  that  it  would  cast  a 
cloud  on  the  title  to  his  real  estate  and  his 
right  to  an  injunction  is  sustained.  The 
question  of  injunctions  against  execution 
sales  is  fully  treated  in  the  note  to  Yount 
v.  Hoover,  reported  ante,  this  volume,  at 
page  148. 


STATE  JOURNAI.  OOMPAHT 


V. 


REDDING. 


Kentucky  Court  of  Appeals — ^May  1,  1917« 


176  Ky.  388;  194:  8.  W.  301. 


lAbel  and  Slander  —  Truth  as  Jnstlflea* 
tion« 

Evidence  showing  that  plaintiff  concealed 
and  carried  away  a  book  belonging  to  defend- 
ant publishing  company,  his  former  employer, 
and  claimed  by  him  to  have  been  taken  by 
mistake,  supposing  it  was  a  book  which  he 
had  a  right  to  take,  for  which  he  was  arrested 
and  later  discharged,  is  held  to  be  sufficient 
to  justify  the  publication  of  a  newspaper  ar- 
ticle charging  him  with  theft  and  giving  a 
substantially  correct  account  of  the  matter, 
although  the  evidence  may  not  have  been  suffi- 
cient to  establish  his  guilt  beyond  a  reason- 
able doubt. 

[See  note  at  end  of  this  case.] 

Same. 

Newspapers  are  not  held  to  the  exact  facts 
or  the  most  minute  details  of  transactions 
which  they  publish,  the  law  only  requiring 
that  an  article  be  substantially  true,  although 
thev  should  exercise  due  care  in  gathering 
an(l  publishing  news. 

[See  note  at  end  of  this  case.] 
Same. 

Where  a  newspaper  article  is  published  in 
good  faith  and  is  substantially  true,  the  de- 
fense is  complete,  although  the  publication  is 
inspired  by  malice  or  ill  will. 

[See  note  at  end  of  this  cas^] 


Appeal  from  Circuit  Court,  Franklin  coun- 


ty. 


Action  by  Lee  Redding,  plaintiff,  against 
State  Journal  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed. 

Scott  d  Hamilton  for  appellant. 
Brown  d  Nuckols  for  appellee. 

[388]  Settle,  C.  J.— This  appeal  brings  to 
us  for  review  a  judgment  of  the  Franklin  cir- 
cuit court  upon  a  verdict  awarding  the  ap- 
pellee, Lee  Redding,  $400  damages  against  the 
appellant,  [389]  State  Journal  Company,  a 
corporation,  for  an  alleged  libel  published  of 
and  concerning  him  in  its  daily  newspaper 
styled  "The  SUte  Journal.''  The  alleged  li- 
belous matter  consisted  of  two  publications* 
each  set  out  in  a  separate  paragraph  of  the 
petition.  The  first,  appearing  December  2Sih, 
1914,  was  as  follows: 


STATE  JOURNAL  CO.  v.  REDDIHG. 

175  Ky.  S88, 
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"Wabbant  fob  Lee  Redding  Chabqeb  Him 

WITH  Theft. 

"A  warrant  charging  Lee  Redding  with  dis- 
orderly conduct  was  sworn  out  yesterday 
afternoon,  following  his  dismissal  on  a  sim- 
ilar charge  by  Acting  Judge  Elwood  Hamil- 
ton, on  the  statement  of  Patrolman  Mart 
Ellis  that  he  did  not  wish  to  prosecute  the 
ease  against  Redding,  who  is  accused  of  hav- 
ing entered  the  State  Journal  office,  and 
stolen  a  copy  of  Senate  Journal.  Redding  was 
under  the  influence  of  intoxicants  when  the 
theft  was  committed,  and  was  arrested  and 
tlie  book  taken  away  from  him  by  an  employee 
of  the  State  Journal  a  few  minutes  after  he 
left  the  building. 

"The  theft  occurred  about  midnight  Sat- 
urday. Redding,  who  formerly  was  employed 
at  the  office  of  the  State  Journal,  was  seen 
to  enter  the  office,  go  into  the  job  printing 
department,  and  leave  with  something  con- 
cealed under  his  overcoat.  He  was  followed 
to  Ann  Street  and  Broadway,  where  the  book 
was  taken  from  him,  and  he  was  locked  up  in 
the  workhouse. 

"Acting  Judge  Hamilton  declared  yesterday 
afternoon  that  Patrolman  Mart  Ellis  had 
authorized  him  to  dismiss  the  charge  against 
Redding.  Patrolman  Ellis'  only  part  in  the 
affair  was  the  fact  that  he  was  on  duty  at 
the  Police  Headquarters  at  the  time,  and  to- 
gether with  Patrolman  Montgomery  accom- 
panied the  accused  to  the  workhouse.  The 
case  was  not  called  in  the  police  court,  al- 
though witnesses  who  saw  Redding  take  the 
book  were  on  hand  to  testify. 

"^The  status  of  the  ease  was  not  divulged 
until  at  the  conclusion  of  police  court,  Act- 
ing Judge  Hamilton  anounced  that  he  had 
dismissed  the  charge  on  the  authority  of  a 
policeman,  Mart  Ellis. 

"Judge  Hamilton  promptly  issued  a  war- 
rant charging  disorderly  conduct,  when  he 
learned  that  Patrolman  Ellis  had  no  author- 
ity to  order  the  man's  dismissal,  and  knew 
nothing  of  the  affair,  other  than  the  fact  that 
he  took  the  prisoner  to  the  workhouse." 

The  second  publication,  which  appeared 
January  Ist,  1916,  was  as  follows: 

[390]  "Redding  Free  iw  County  Court; 
Marshall  Asks  for  Dismissal. 

"Lee  Redding,  a  former  employee  of  the 
State  Journal,  was  dismissed  by  County 
Judge  R.  C.  Hieatt,  after  a  hearing  in  the 
connty  eourt  yesterday,  on  a  warrant  charg- 
ing him  with  petit  larceny  as  the  result  of 
his  having  taken  a  book  from  the  office  of 
the  State  Journal  last  Saturday  night. 

"One  witness  testified,  that  he  saw  Redding 
enter  the  office  and  leave  with  the  book  con- 
oealed  under  his  raincoat.     Two  others  tes- 


tified, that  they  effected  the  capture  of  the 
defendant  at  Ann  Street  and  Broadway,  a 
short  time  later,  and  took  the  book  from  him. 
His  arrest  followed. 

''Redding  admitted  taking  the  book  but 
declared  he  had-  done  so  through  a  mistake, 
and  justified  his  action  in  entering  the  oflice 
and  taking  the  property  by  the  fact  that  he 
had  on  previous  occasions  been  given  left-over 
books  bv  Tom  Marcum,  a  foreman  in  the 
office  of  the  State  Journal.  He  admitted  that 
the  book  found  on  him  was  not  given  to  him. 
Marcum  testified  that  he  had  at  times  pre- 
vious given  employees  left-over  books.  He 
denied  ever  having  given  Redding  a  copy  of 
the  Senate  Journal,  the  book  found  on  him. 
Redding  has  not  been  employed  by  the  State 
Journal  for  two  months.  He  said  he  was 
looking  for  an  apron,  and  a  pair  of  old  shoes, 
when  he  entered  the  office. 

'*A  warrant  in  the  poUce  court,  charging 
Redding  with  disorderly  conduct,  as  the  result 
of  the  escapade,  will  be  called  for  trial  to- 
morrow afternoon  at  two  o'clock. 

"County  Attorney  Wiley  C.  Marshall  re- 
fused to  prosecute  the  case  against  Redding, 
declaring  that  before  the  trial  he  would  move 
to  have  the  case  dismissed,  despite  the  in- 
sistence of  the  prosecution,  declaring  that  his 
investigation  had  satisfied  him  that  no  crim- 
inal intent  was  apparent. 

"All  effort  to  persuade  the  county  attorney 
to  try  the  case  was  futile,  despite  the  state- 
ment of  Redding  that  he  did  enter  the  office 
of  the  State  Journal  and  take  the  book,  and 
the  statements  of  three  witnesses  for  the 
Commonwealth  that  he  was  seen  to  leave  the 
office  with  the  book  concealed  under  his  coat 
and  was  found  with  it  in  his  possession. 

[391]  ''County  Attorney  Marshall  insisted 
upon  a  dismissal  of  the  case  without  hearing, 
but  on  the  objection  of  Attorney  Elwood  Ham- 
ilton, for  the  State  Journal  Company,  Judge 
Hieatt  consented  to  hear  the  testimony.  At 
the  conclusion  of  the  case.  Judge  Hieatt  said : 

"  'It  looks  like  the  boy  was  drinking  and 
made  a  mistake.  The  book  he  took  might 
have  been  of  value  to  a  newspaper,  but  was 
of  no  value  to  the  accused.  1  was  inclined 
to  favor  the  idea  of  the  prosecuting  attorney, 
before  the  trial,  but  was  willing  to  hear  the 
evidence.     Let  the  warrant  be  dismissed.' 

"County  Attorney  Marshall  announced 
yesterday  that  it  was  his  duty  to  represent 
the  accused  as  well  as  the  Commonwealth^ 
when  an  investigation  convinced  him  that  a 
conviction  was  not  likely.' 


>» 


It  was,  in  substance,  alleged  in  the  petition 
that  the  above  publications  not  only  appeared 
in  the  appellant's  newspaper,  the  State 
Journal,  but  that  they  were  widely  read 
where  the  newspaper  was  circulated,  in 
Franklin  county,  various  other  counties  in 
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the  Btate  and  many  places  outside  of  the 
state;  that  the  statements  contained  in  each 
of  the  publications  were  false  and  libelous 
^nd  were  wilfully  and  maliciously  published 
with  the  intent  to  injure  appellee's  reputa- 
tion, and  did,  in  fact,  have  that  effect,  greatly 
to  his  humiliation  and  damage. 

The  appellant's  answer  admitted  the  pub- 
lication of  the  articles  in  question  but  denied 
their  falsity;  that  they  were  maliciously 
published,  or  that  appellee  was  damaged 
thereby;  and  alleged  the  truth  of  the  articles 
and  that  they  were  published  for  the  pur- 
pose of  giving  to  the  public,  through  its 
newspaper,  a  truthful  account  of  the  facts 
leading  to  appellee's  arrest  and  the  proceed- 
ings in  the  Frankfort  police  court  and  before 
R.  C.  Hieatt,  Judge  of  the  Franklin  county 
court,  with  respect  to  his  trial  in  both  those 
courts. 

One  of  the  grounds  urged  by  appellant  for 
a  reversal  of  the  judgment  is  that  the  trial 
court  erred  in  refusing  a  peremptory  instruc- 
tion directing  a  verdict  in  its  behalf,  which 
instruction  was  asked  by  it  at  the  conclusion 
of  all  the  evidence.  If  this  contention  is 
sustained,  consideration  of  the  other  grounds 
relied  on  for  the  reversal  will  be  unnecessary. 

In  order  to  properly  determine  the  con- 
tention mentioned,  consideration  of  the  evi- 
dence will  be  required.  [392]  Viewing  first 
the  testimony  of  the  appellee,  it,  in  substance, 
s)iows  that  he  and  a  companion,  Hall,  on  the 
night  in  question  went  at  a  late  hour  to  ap- 
pellant's newspaper  and  printing  plant  on 
the  invitation  of  two  of  its  employees,  Saun- 
ders and  Zimmerman,  given  earlier  in  the 
evening,  for  the  purpose  of  showing  Hall  the 
plant  After  looking  over  it  for  a  while 
appellee  and  Hall  concluded  to  leave,  and  in 
doing  so,  the  former  took  from  a  table,  where 
fluch  books  were  constantly  kept  and  many 
of  them  were  then  lying,  a  book  which  had 
Iboen  printed  and  bound  in  the  building  and 
."belonged  to  appellant,  entitled  "Senate  Jour- 
nal, 1914."  This  book  he  placed  under  the 
raincoat  he  was  wearing  and  carried  with 
liim  in  that  way  from  the  building,  going  out 
by  way  of  the  main  office,  where  Carroll 
Speer,  an  employee  of  appellant,  was  in 
charge  in  the  temporary  •  absence  of  Roger 
Burlingame,  itB  manager  of  the  night  force 
in  the  building.  Appellee  had  formerly  been 
in  the  employ  of  appellant  but  had  quit  or 
been  discharged  from  its  service  two  months 
previous  to  the  night  in  question.  He  at- 
tempted to  justify  his  taking  of  the  Senate 
Journal  upon  the  ground  that  he  thought 
it  was  an  unsalable  copy  of  the  Acts  of  the 
Legislature  of  1014,  and  that  Marcum,  ap- 
pellant's foreman,  had,  while  he  was  in 
appellant's  service,  permitted  him  and  other 
employees  of  the  establishment  to  appropriate 
defective  and  unsalable  books  containing  the 


acts  of  the  legislature.     He  admitted,   bow- 
ever,  that  neither  he  nor  the  other  employees 
had  been  given  permission  by  Marcum  to  take 
Senate  Journals  from  the  office.     After   he, 
in  company  with  Hall,  had  gotten  out  of  the 
building  and  onto  the  street,  appellee  having 
the  Senate  Journal  under  his  raincoat,  one 
Busam,   an   employee   in   the   building,    who 
had   seen  appellee   put   the   book   under    his 
raincoat,   went  into  the  office  and  informed 
Speer  of  that  fact.     Whereupon,  the   latter 
went  out,  found  Burlingame  on  the  street  and 
reported  the  matter  to  him.     Upon  receiving 
the  information,  Burlingame  and  Speer  start- 
ed out  in  pursuit  of  appellee  and  Hall,  whom 
they    overtook    at    the   corner    of    Ann    and 
Broadway  Streets,  two  or  three  squares  from 
the  printing  plant.     When   they   caught   up 
with  them  Burlingame  seized  appellee  by  the 
collar,  took  from  him  the  book,   which    fell 
from  appellee's  person  to  the  pavement,  and 
taking  appellee   to   police   headquarters,    de- 
livered him  to  an  officer  present  to  be  placed 
under  arrest.    The  foregoing  [393]  facts,  ex- 
cept  those   showing   what   occurred   between 
the  time  ol  appellee's  leaving  the  printing 
plant  and  the  time  of  his  arrest,  were  shown 
on  the  trial  of  this  case   by  his  testimony 
alone.     Hall,  who  by  running  away   at   the 
time  of  appellee's  capture  by  Burlingame  and 
Speer  made  his  escape,  did  not  appear  at  the 
trial  and  was  not  introduced  as  a  witness. 
Appellee  admitted  that  he  did  not  have  tlie 
consent  that  night  of  any  employee  of  ap- 
pellant to   take   a   book   from   the  printing 
plant,  but  claimed  that  the  Senate  Journal 
and  Acts  were  so  nearly  identical  in  appear- 
ance as  to  make  it  impossible  to  distinguish 
them  without  close  inspection.     It  waa  also 
admitted  by  appellee  and  abundantly  shown 
by  other  evidence  in  the  case  that  both  he  and 
Hall  were  intoxicated  that  night. 

The  evidence  introdtR^ed  in  behalf  of  ap- 
pellant, furnished  by  the  testimony  of  Burl- 
ingame, Speer,  Busam  and  others,  proving 
the  facts  and  circumstances  attending  the 
taking  of  the  Senate  Journal  by  appellee,  its 
concealment  under  his  overcoat,  the  haste 
with  which  he  and  Hall  moved  after  leaving 
the  printing  plant,  their  refusal  to  heed  the 
calls  of  Burlingame  to  stop  before  the  arrest 
of  appellee,  strongly  conduced  to  prove  that 
the  taking  of  the  book  by  him  was  not  a 
mistake,  but  intentional  and  for  the  purpose 
on  his  part  of  appropriating  it  to  some  use, 
undisclosed  because  of  his  apprehension  and 
the  taking  of  the  book  from  him  before  he 
had  an  opportunity  to  apply  it  to  the  in- 
tended use.  While  the  courts  and  officers  of 
the  law,  having  in  hand  the  trial  of  appellee 
under  the  warrants  issued  against  him,  were 
evidently  unsatisfied  that  the  foregoing  facts 
and  circumstances  were  sufficient  to  show 
his  guilt  of  the  charge  in  either  warrant  and 
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are  not  censurable  for  resolving  all  reasonable 
doubts  in  favor  of  his  innocence,  we  think  it 
fairly  within  the  record  to  say,  that  the  facts 
shown  by  the  evidence  and  appearing  in  the 
publications  complained  of  were  of  such  a 
character  as  to  induce  appellant  and  its  em- 
ployees to  believe,  in  good  faith,  that  appellee 
was  guilty  of  the  offense  therein  indicated. 

It  is  apparent  from  the  evidence  as  a  whole 
that  appellee's  right  of  recovery  in  this  case 
was- rested,  not  upon  the  theory  that  he  did 
not  take  an  article  of  property  which  did 
not  belong  to  him;  nor'tiliat  he  did  not  con- 
ceal it  in  removing  it  from  appellant's  print- 
ing plant,  but  upon  the  single  fact  that  he 
took  it  by  mistake,  into  which  he  was  led  by 
its  alleged  resemblance  to  a  book  [394]  which 
he  thought  he  had  the  right  to  take.  Accord- 
ing to  the  entire  evidence,  save  that  furnished 
by  the  testimony  of  appellee  alone,  there  was 
little  resemblance  between  the  Acts  of  the 
General  Assembly  and  the  Senate  Journal  of 
1914.  It  may  be  conceded  for  the  purposes 
of  this  case  that  appellant  should  have  known 
what  property  had  been  given  away  by  its 
employees.  Yet  when  it  discovered  the  ap- 
pellee in  possession  of  property  to  which  he 
admitted  he  had  no  right,  and  which  it  knew 
belonged  to  it,  the  fact  that  it  was  taken  by 
him  without  right  and  by  concealing  it  from 
the  view  of  appellant  and  its  employees,  to- 
gether with  his  subsequent  acts,  showing  a 
purpose  to  continuls  the  concealment  of  the 
book  and  appropriate  it  to  his  own  use,  fur- 
nished a  substantially  truthful  basis  for  the 
statements  contained  in  the  publications  in 
question.  Newspapers  are  not  to  be  held  to 
the  exact  facts  nor  to  the  most  minute  details 
of  the  transactions  they  publish.  What  the 
law  requires  is  that  the  publication  shall  be 
substantially  true.  The  truth  in  such  case 
constitutes  a  complete  defense,  although  the 
publications  be  inspired  by  malice  or  ill  will, 
or,  if  false,  would  be  libelous  per  se,  Cooley 
on  Torts,  3rd  edition,  p.  416;  Townsend  on 
Slander  300;  Malone  v.  Carrico,  16  Ky.  L. 
Rep.  155;  Rollins  v.  Louisville  Times  Co.,  139 
Ky.  788.  In  Courier-Journal  Co.  v.  Philips, 
142  Ky.  372,  134  S.  W.  446,  32  L.R.A.(N.S.) 
309,  it  was  held:  That  where  the  publication 
complained  of  is  published  in  good  faith  and 
with  a  belief  that  it  was  true,  and  the  evi- 
dence shows  it  to  be  substantially  true,  thcT 
defense  is  complete,  and  the  defendant  en- 
titled to  a  peremptory  instruction.  To  the 
same  effect  is  the  later  case  of  Herald  Pub. 
Co.  v.  Feltner,  158  Ky.  35,  164  S.  W.  370. 

We  are  not  meaning  to  lay  down  the  rule 
that  newspapers  should  not  be  required  to 
exercise  due  care  in  gathering  and  publishing 
public  happenings,  but  to  say  that  if  the 
publication  made  goes  no  further  than  to 
state  the  facts  of  the  occurrence  or  transac- 
tion and  the  facts  so  stated  turn  out  to  be 


substantially  true,  no  ground  will  be  given  for 
the  recovery  of  damages  by  one  who  fancies 
himself  aggrieved  or  injured  by  such  publica- 
tion. Applying  this  rule  to  the  case  in  hand 
no  reason  is  perceived  for  declaring  tl^it  it 
was  disregarded '  by  the  publications  made 
by  appellant. 

The  facts  stated  therein,  though  they  may 
not  have  been  sufficient  in  a  court  trying  ap- 
pellee to  establish  his  guilt  beyond  a  rea- 
sonable doubt,  were  both  as  to  his  [39S]  tak- 
ing of  the  book  and  what  occurred  in  the 
police  court  and  the  court  of  County  Judge 
Hieatt,  substantially  true. 

We  are,  therefore,  of  opinion  that  the  re- 
fusal of  the  peremptory  instruction  asked  by 
appellant  on  the  trial  in  the  court  below  is 
reversible  error.    • 

For  the  reasons  indicated  the  judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 


NOTB. 

Truth   Alone  as   Oonaplete  Defense   ia 
OItU  Aetion  for  Libel. 

The  earlier  cases  passing  on  the  question 
whether  the  truth  of  a  defamatory  publica- 
tion is  of  itself  a  complete  defense  to  a  civil 
action  for  libel  are  collated  in  the  notes  to 
Wertz  V.  Sprecher,  17  Ann.  Cas.  758,  and 
Rutherford  v.  Paddock,  91  Am.  St.  Rep.  282. 
This  note  reviews  the  recent  cases. 

The  present  discussion  is  confined  to  the 
question  whether  the  truth  of  a  defamatory 
publication  affords  a  defense  to  civil  liability 
irrespective  of  the  motive  or  occasion  of  the 
publication.  The  necessity  that  the  justifica- 
tion shall  be  of  the  precise  charge  is  discussed 
in  the  note  to  Dowie  v.  Priddle,  3  Ann.  Cas. 
526,  and  the  necessity  that  it  shall  be  as 
broad  as  the  charge  is  considered  in  the  note 
to  Putnam  r.  Browne,  reported  post,  this 
volume. 

The  rule  that,  in  the  absence  of  a  limitation 
imposed  by  a  statutory  or  constitutional  pro- 
vision, the  truth  of  the  charge  is  of  itself  a 
complete  defense  to  a  civil  action  for  libel 
has  become  so  thoroughly  fixed  that  the 
recent  cases  do  no  more  than  announce  it  or 
refer  to  it.    See  the  following  cases: 

California, — Newby  v.  Times-Mirror  Co. 
173  Cal.  387,  Ann.  Cas.  1917E  186,  160  Pac. 
233;  Skrocki  v.  Stahl,  14  Cal.  App.  1,  110 
Pac.  957. 

Colorado. — ^Meeker  v.  Post  Printing,  etc. 
Co.  55  Colo.  355,  Ann.  Cas.  1915A  126,  135 
Pac.  457. 

/oioa.— Children  v.  Shinn,  168  la.  531,  160 
N.  W.  864. 

Kaoiaas. — Hanson  ▼.  Bristow,  87  Kan.  72, 
123  Pac.  726. 
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Kentticky, — ^Tanner  v.  Stevenson,  138  Ky. 
578,  128  S.  W.  878,  30  L.R.A.(N.S.)  200; 
Courier  Journal  Co.  v.  Phillips,  142  Ky.  372, 
134  S.  W.  446,  32  L.R.A.(N.S.)  309;  Herald 
Pub.  Co,  V.  Feltner,  168  Ky.  35,  164  S.  W. 
370.    Ani  see  the  reported'  case. 

Louisiana. — ^Hall  v.  Ewing,  140  La.  907, 
74  So.  190;  Smith  v.  Lyons,  77  So.  896. 

Michigan. — Kovacs  v.  Mayoras,  175  Mioh. 
682,  141  N.  W.  662. 

Minneaota. — Tawney  v.  Simonson,  etc.  Co. 
109  Minn.  341,  124  N.  W.  229,  27  L.R.A. 
(N.S.)    1035. 

New  York. — Connors  v.  Collier,  65  Misc. 
169,  119  N.  Y.  S.  513;  Tully  v.  New  York 
Times  Co.  78  Misc.  166,  137  N.  Y.  S.  962; 
Robinson  v.  Battle,  148  App.  Div.  230,  133 
N.  Y.  S.  57;  Maldonado  v.  Yglesias,  154  App. 
Div.  620,  139  N.  Y.  S.  102;  McDonald  v. 
Press  Pub.  Co.  174  App.  Div.  463,  161  N.  T. 
S.  356. 

Oklahoma. — Spencer  v.  Minnick,  41  Okla. 
613,  139  Pac.  130. 

Wisconaln, — Ingalls  v.  Morrissey,  154  Wis. 
632,  Ann.  Cas.  1915D  899,  143  N.  W.  681; 
Putnam  v.  Browne,  162  Wis.  624,  165  N. 
W.  910,  reported  post,  this  volume. 

"If  the  evidence  supports,  without  contra- 
diction or  room  for  reasonable  difference  of 
opinion,  the  defense  that  these  epithets  were 
substantially  true,  it  would  necessarily  fol- 
low that  the  jury  should  have  been  directed 
to  find  a  verdict  for  the  defendant,  because 
the  truth  is  always  a  complete  defense,  al- 
though the  publication  may  be  inspired  by 
malice  or  ill  will  and  be  libelous  per  se." 
Herald  Pub.  Co.  v.  Feltner,  168  Ky.  35,  164 
S.  W.  370. 

In  several  jurisdictions  constitutional  or 
statutory  provisions  on  the  subject  are 
deemed  to  be  declaratory  of  the  common-law 
rule  as  heretofore  stated.  Thus  in  Misaouri 
the  constitution  (art.  2,  §  14)  provides  that 
"in  all  suits  and  prosecutions  for  libel  the 
truth  thereof  may  be  given  in  evidence."  In 
Cook  V.  Pulitzer  Pub.  Co.  241  Mo.  326,  145 
S.  W.  480,  the  court  said:  "The  truth  is 
always  a  defense  to  libel  and  available  to  all 
persons  under  the  guaranty  of  the  constitu- 
tion. In  establishing  that  defense  it  is  not 
essential  that  the  defendant  also  rebut  malice. 
Indeed  that  defense  may  be  complete  though 
it  be  shown  that  the  defendant  was  actuated 
by  express  malice."  See  also  Dameron  v. 
Hamilton,  264  Mo.  104,  174  S.  W.  425; 
Reynolds  v.  Knapp,  155  Mo.  App.  612,  135 
S. 'W.  103;  Dobin  v.  Chicago,  etc.  R.  Co. 
157  Mo.  App.  689,  138  8.  W.  682.  In  Ore- 
gon under  the  express  provision  of  a  stat- 
ute (L.  0.  L.  §  92)  the  truth  alone  is  a 
sufficient  defense  to  a  civil  action  for  libel. 


See  Willetts  v.  Scudder,  72  Ore.  636,  144  Pac. 
87.  In  Texas  a  statute  (Oen.  L.  1901,  p.  30, 
chap.  26)  makes  the  truth  of  the  charge  an 
absolute  defense  to  an  action  for  libel.  See 
Towery  v.  McDougle  Craig  Co.  125  S,  W.  621; 
Wheless  v.  Davis,  122  S.  W.  929.  With  re- 
spect to  the  Waahington  Statute  (Rem  & 
Ball.  Code,  §  293)  it  was  said  in  Wilson  v. 
Sun  Pub.  Co.  85  Wash.  503,  Ann.  Cas.  191 7B 
442,  148  Pac.  774:  "At  common  law,  of 
which  the  statute  is  merely  declaratory,  the 
truth  of  a  libelous  charge,  though  no  defense 
in  a  criminal  prosecution  for  libel,  was 
usually  a  complete  defense  in  a  civil  action 
for  damages." 

In  some  jurisdictions  constitutional  pro- 
visions require  that  something  more  than 
the  truth  of  a  publication  must  be  shown  to 
constitute  a  complete  defense  to  a  civil  ac- 
tion for  libel.  Thus,  in  Nebraska  the  con- 
stitution (art.  I,  §  6)  provides  that  in  all 
civil  or  criminal  proceedings  for  libel  "the 
truth  when  published  with  good  motives  and 
for  justifiable  ends"  shall  be  a  sufficient  de- 
fense. Under  that  provision  the  motive  and 
purpose  specified  as  well  as  the  truth  of  the 
charge  must  appear.  See  Bigley  v.  National 
Fidelity,  etc.  Co.  94  Neb,  813",  144  N.  W. 
810,  60* L.R.A. (N.S.)  1040;  Deupree  v.  Thorn 
ton,  98  Neb.  804,  154  N.  W.  557,  reversing 
97  Neb.  812,  161  N.  W.  305,  L.R.A.1917C  65; 
Eetelle  v.  Daily  News  Pub,  Co.  99  Neb.  397, 
166  N.  W.  645,  See  also  Callfas  v.  World 
Pub.  Co.  93  Neb.  108,  139  N.  W.  830.  In 
Rhode  Island  the  constitution  (art.  1,  §  20) 
provides  that  the  truth  "unless  published  for 
nfalicious  motives"  is  a  complete  defense  to 
an  action  for  libel.  See  CardarcUi  v.  Prov- 
idence Journal  Co.  33  R.  I.  268,  80  Atl.  583, 
wherein  an  instruction  submitting  the  issue 
ol  the  justification  under  that  provision  was 
approved.  But  in  lUinois  a  constitutional 
provision  that  **in  all  trials  for  libel,  both 
civil  and  criminal,  the  truth,  when  published 
with  good  motives  and  for  justifiable  ends, 
fihall  be  a  sufficient  defense,"  has  been  con- 
strued by  the  appellate  court  in  the  second 
district  to  make  the  truth  alone  a  complete 
defense  in  a  civil  action.  Tilton  v.  Maley,  186 
111.  App.  307,  the  court  saying  in  that  case 
that  the  constitutional  provision  added  to 
the  common-law  defenses  and  took  away 
nothing  from  them  and  that,  therefore,  its 
effect  was  to  make  the  truth  a  defense  in  a 
criminal  case  with  the  limitations  specified 
and  to  leave  the  defense  of  truth  in  a  civil 
case,  as  at  common  law,  complete  without 
reference  to  motive  or  malice.  But  in  Szim- 
kus  V.  Rayaukas,  189  111.  App.  407,  a  mem- 
orandum decision  in  the  first  district,  a 
different  conclusion  was  apparently  reached. 
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vember 30,  1915. 

222  Mass.  299;  llO  N.  E.  301. 


Labor  Laws  —  limitias  Hours  of  Labor 
•—  Employees  laolnded. 

Under  St.  1913,  c.  758,  providing  that  no 
woman  shall  be  employed  in  laboring  in  any 
mercantile,  mechanical  establishment,  tele- 
graph office,  or  telephone  exchange  more  than 
10  hours  in  any  one  day,  and  that  in  no  case 
shall  the  hours  of  labor  exceed  54  in  a  week, 
a  grocery  company,  which  employs  a  woman 
as  cashier  in  excess  of  the  statutory  hours  of 
labor,  it  being  her  duty  to  sit  in  a  "cage" 
having  room  for  two  persons  and  make  change 
for  customers'  slips,  also  doing  some  book- 
keeping, is  guilty  of  a  violation  of  the  act. 
Although  the  history  of  the  words  "in  labor- 
ing*' in  such  enactments  would  seem  to  quali- 
fy the  word  "employed"  so  as  to  exclude  from 
the  operation  of  the  statute  all  employees  not 
engaged  in  physical  labor,  such  a  construction 
is  prevented  by  the  fact  that  the  act  includes 
within  its  inhibition  women  in  telegraph 
offices  and  telephone  exchanges  whose  labor 
involves  mental  alertness,  rather  than  manu- 
al labor. 

[See  note  at  end  of  this  case.] 

InstmctloBS  —  Abstract  lastmctioa. 

An  abstract  instruction  is  properly  refused. 


Exceptions  from  Superior  Court,  Suffolk 
county:     Brown,  Judge. 

Criminal  action.  John  T.  Connor  Company 
convicted  of  violation  of  statute  (St.  1913, 
p.  758)  and  alleges  exceptions.  The  facts  are 
stated  in  the  opinion.  Exceptions  over- 
ruled. 

A.  d  G.  Webber  for  tbe  Commonwealth. 
/.  Joseph  Foley  for  defendant. 

[SW]  Ruoo,  C:  J. — The  defendant  is  charged 
with  having  employed  Elsie  Finn  in  laboring 
more  than  ten  hours  in  one  day  and  more 
than  fifty-four  hours  in  the  week,  in  viola- 
tion of  St.  1913,  c.  758.  The  pertinent  words 
of  that  statute  are:  "No  woman  shall  be 
employed  in  laboring  in  any  factory  or  work- 
shop, or  in  any  nuinufacturing,  mercantile,  me- 
chanical establishment,  telegraph  [301]  office 
or  telephone  exchange,  or  by  any  express 
or  transportation  company,  more  than  ten 
hours  in  any  one  day;  and  in  no  case  shall 
the  hours  of  labor  exceed  fifty-four  in  a 
week,"  with  exceptions  not  here  material 

There  was  evidence  tending  to  show  that 
the  defendant  employed  Elsie  Finn  as  cashier 
Ann.  Cas.  1918C. — 22. 


in  its  grocery  store,  admittedly  "a  mercantile 
establishment,"  a  greater  number  of  hours 
than  stated  in  the  statute.  Her  work  con- 
sisted of  making  change  during  all  the  day 
to  customers,  who  presented  to  her  slips  re- 
ceived from  the  salesmen  together  with  the 
money  in  payment  for  the  goods  purchased  as 
shown  on  the  slip.  She  was  confined  in  an 
enclosure  during  working  hours,  just  about 
large  enough  for  two  persons  to  sit  in,  called 
a  "cage."  She  was  kept  busy  all  the  time. 
She  did  incidentally  a  trifling  amount  of 
bookkeeping  in  connection  with  the  slips 
handed  her.  She  also  gave  trading  stamps 
to  customers.  The  question  to  be  decided 
is  whether  this  evidence  warranted  a  finding 
that  she  was  "employed  in  laboring"  within 
the  meaning  of  these  words  in  the  statute. 

The  constitutionality  of  statutes  limiting 
the  hours  of  labor  of  women  has  been  upheld, 
commonly  on  the  ground  that  woman  is  under 
an  industrial  disability  by  reason  of  sex,  that 
her  physical  structure  and  the  duty  of  ma- 
ternity place  her  at  a  disadvantage,  that  her 
strength  and  vitality  are  likely  to  be  impaired 
by  confining  and  exacting  labor  under  adverse 
conditions,  and  that  thus  the  public  welfare 
is  injured  by  affecting  deleteriously  the  vigor 
of  mothers  and  through  them  the  virility  of 
the  race.  Com.  v.  Hamilton  Mfg.  Co.  120 
Mass.  383,  decided  in  1876;  Com.  v.  Riley, 
210  Mass.  387,  Ann.  Cas.  1912D  388,  97 
N.  E.  367;  Muller.v.  Oregon,  208  U.  S.  412. 
421,  28  S.  Ct.  324,  62  U.  8.  (L.  ed.)  661. 
This  reasoning  applies  quite  as  strongly 
where  the  labor  is  not  purely  physical  but 
is  also  mental. 

The  words  •*labor"  or  "laboring"  have  no 
hard  and  fast  meaning.  They  are  ci  compre- 
hensive scope  and  may  be  equally  descriptive 
of  that  done  by  those  who  toil  exclusively 
with  their  brains  as  well  as  by  those  who 
perform  the  roughest  and  least  intellectyal 
kind  of  manual  work.  Mitchell  v.  Packard, 
168  Mass.  467,  47  N.  E.  113,  60  Am.  St.  Rep. 
404. 

The  point  is  to  ascertain  the  meaning  of 
the  Legislature  when  it  used  the  words  of  this 
statute.  They  first  occur  in  St.  1842,  c.  60, 
§  3,  which  enacted  that  "no  child  under  the 
age  of  twelve  [302]  years  shall  be  employed 
in  laboring  in  any  manufacturing  establish- 
ment more  than  ten  hours  in  any  one  day." 
If  attention,  be  fixed  solely  on  the  history  of 
these  words  in  all  the  intervening  statutes, 
there  is  much  strength  in  the  contention 
urged  in  behalf  of  the  defendant,  that  the 
words  "in  laboring"  so  qualify  the  word  "em- 
ployed" as  to  exclude  from  the  operation  of 
the  statute  all  those  who  are  not  engaged  in 
work  demanding  physical  effort,  muscular 
strength  and  manual  exertion.  But  the 
changes  in  the  statute  wrought  by  the  addi- 
tions made  in  the  revision  of  the  section  in 
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1913  are  significant  of  a  relaxation  of  the 
limiting  force  of  the  words  "in  laboring." 
There  then  was  included  for  the  first  time 
within  the  inhibition  of  the  statute  women 
employed  in  telegraph  offices  and  telephone 
exchanges  and  by  express  and  transportation 
companies.  The  character  of  the  work  of 
women  as  telegraphers  or  telephone  operators 
is  well  known.  It  involves  intellectual  alert- 
ness rather  than  manual  labor,  although  in  a 
certain  sense  both  are  combined.  It  does  not 
differ  in  its  essential  character  from  that 
performed  by  Elsie  Finn  for  the  defendant. 
The  degree  of  weariness  and  confinement  is 
as  great  in  her  case  as  in  theirs.  The  evil  at 
which  the  statute  appears  to  be  aimed  is  as 
imminent  in  the  one  case  as  in  the  others. 
Applying  to  the  interpretation  of  this  statute 
as  now  phrased  the  established  canon  of  stat- 
utory construction  that  the  scope  of  doubtful 
words  may  be  ascertained  by  reference  to  the 
operation  of  other  associated  words,  it  seems 
to  follow  that  a  woman  engaged  in  the  work 
performed  by  Elsie  Finn  for  the  defendant  is 
as  much  '^employed  in  laboring-''  as  is  a  teleg- 
rapher or  an  operator  in  a  telephone  ex- 
change. 

We  reach  this  conclusion  for  the  reasons 
stated,  notwithstanding  the  numerous  stat- 
utes of  other  States,  ^  where  generally  the 
prohibition  is  against  the  employment  of  wo- 
men under  the  forbidden  conditions  without 
limiting  words  resembling  "in  laboring" 
found  in  our  statute. 

It  is  not  necessary  to  define  explicitly  the 
words  of  our  statute  or  to  determine  whether 
they  can  be  stretched  to  include  bookkeepers, 
stenographers  and  those  engaged  in  kindred 
service,  or  to  say  that  the  statute  means  the 
same  as  if  the  words  "in  laboring"  [303]  had 
been  omitted.  As  to  those  engaged  in  these 
and  similar  pursuits,  the  statute  is  not  plain 
and  difficulties  may  arise  in  its  further  ap- 
plication. 

But  we  are  of  opinion  that  the  case  at  bar 
rightly  was  submitted  to  the  jury.  There 
was  no  error  in  denying  the  defendant's  re- 
<)uests  for  instructions.  The  first  two  were 
not  sound  in  law.  and  the  third  was  not 
applicable  to  the  evidence. 

Exceptions  overruled. 

NOTE. 

Iiaborers  or  Employees  withia  Pnrrlew 
of  Statnto  Idmitias  Honrs  of  l^&bor. 

Introductory,  338. 
Private  Employees,  338. 
Public  Employees,  339. 

1  See  Bulletin  Xo.  148  of  U.  S.  Bureau  of 
Labor  Statistics  for  a  collection  of  such  "La- 
bor Laws." 


Introductory, 

The  purpose  of  this  note  is  to  discuaa  the 
cases  passing  on  the  question  who  is  a  laborer 
or  employee  within  a  statute  limiting  the 
hours  of  labor.  As  to  what  employees  are 
within  the  purview  of  the  federal  hours  of 
service  law,  see  the  notes  to  Osborne's  Adm'r 
V.  Cincinnati,  etc.  K.  Co.  Ann.  Cas.  1915D  449, 
and  Atchison,  *  etc.  R.  Co.  v.  U.  S.  report- 
ed post,  this  volume.  A  discussion  of  who 
is  a  "laborer"  within  a  statute  giving  a 
lien  to  laborers  will  be  found  in  the  note  to 
Williams  v.  Alcorn  Electric  Light  Co.  Ann. 
Cas.  1913B  137.  In  the  note  to  Ex  p.  Axsom, 
Ann.  Cas.  1913D  794,  the  question  what  con- 
stitutes "labor"  or  "labor  or  work"  within 
the  prohibition  of  the  Sunday  law  is  oon- 
sidered.  For  a  discussion  of  the  distinction 
between  an  office  and  an  employment,  see  the 
note  to  Atty.-6en.  v.  Tillinghast,  17  Ann.  Cas. 
449. 

Private  Employees. 

A  statute  limiting  the  hours  of  labor  in 
certain  private  employments  is  ordinarily 
deemed  to  be  applicable  only  to  persons  thus 
employed,  irrespective  of  the  general  nature 
of  the  employer's  business. 

Thus  a  statute  making  it  unlawful  for  any 
person,  firm  or  corporation  engaged  in  manu- 
facture to  work  their  employees  more  than 
ten  hours  a  day  has  been  held  not  to  apply 
to  all  employees  in  manufacturing  establish- 
ments but  to  apply  to  such  employees  only  as 
compose  the  organized  force  and  work  with 
machinery.  Buckeye  Cotton  Oil  Co.  v.  State, 
103  Miss.  767,  60  So.  775,  wherein  the  court 
said:  "The  legislature  clearly  intended  to 
protect  the  employee  who  is  confined  to  the 
precincts  of  the  manufacturing  establishment, 
and  who  is  practically  held  in  bondage  by  the 
machine  with,  or  in  connection  with,  which 
his  work  is  performed,  making  it  compulsory 
upon  him  to  answer  all  of  its  motions  with 
corresponding  actions."  See  also  State  t.  J. 
J.  Newman  Lumber  Co.  103  Miss.  263,  60  So. 
216,  46  L.R.A.(N.S.)    858. 

So  it  has  been  held  that  an  act  declared 
to  be  applicable  to  all  laborers  engaged  in  any 
department  relating  to  the  running  and  man- 
agement of  saw  and  planing  mills  does  not 
apply  to  a  night  watchman  who  is  employed 
in  guarding  against  trespassers,  since  a  man 
so  employed  cannot  be  considered  to  be  em- 
ployed in  any  department  relating  to  the 
running  and  management  of  said  mills. 
State  V.  Arkansas  Lumber  Co.  126  Ark.  107, 
189  S.  W.  671. 

On  the  same  principle  an  exception  of  per- 
sons canning  fish,  in  a  statute  regulating 
hours  of  labor,  has  been  held  not  to  be  ap- 
plicable to  a  person  employed  in  a  fish  cannery 
but  not  engaged  in  canning  fish.  State  v. 
Pacific  American  Fisheries,  73  Wash.  37,  131 
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Pac.  452,  wherein  the  court  said:  'This  pro- 
viso by  its  language  does  not  exempt  from 
the  eight  hour  restriction,  establishments  en- 
gaged in  canning  fish,  but  it  does  exempt 
females  employed  in  the  canning  of  fish.  The 
statute  unquestionably  was  passed  in  the  in- 
terest of  females  employed  in  the  establish- 
ments mentioned.  The  limitation  as  to  its 
operation  contained  in  the  proviso  was  for  the 
purpose  of  permitting  females  to  labor  more 
than  eight  hours  in  one  day  when  engaged  in 
preserving  the  perishable  products  therein 
mentioned.  If  female  labor  is  employed  in 
canning  fish,  it  comes  within  the  exemption 
in  the  statute,  but  if  employed  in  establish- 
ments engaged  in  canning  fish,  but  not  in  the 
canning  of  fish,  then  such  labor  does  not  come 
within  the  exemption." 

In  Massachusetts  a  statute  enacted  in 
1774,  as  amended  in  1880,  which  regelates 
the  hours  of  labor  of  minors  in  manufacturing 
establishments,  has  been  held  to  apply  only  to 
such  persons  as  are  permanently  therein  em- 
ployed. Hence  a  complaint  alleging  that  a 
woman  was  employed  in  the  cloth  room  of 
the  defendant  without  alleging  that  she  was 
employed  in  laboring  in  a  manufacturing  es- 
tablishment of  the  defendant  has  been  held  to 
be  insufficient,  since  the  complaint  could 
be  met  by  proof  that  the  defendant  on  the 
day  named  employed  her  to  sweep  the  cloth 
room  or  any  other  temporary  service.  Com. 
V.  Osborn  Mill,  130  Mass.  33.  See  to  the 
same  effect  Com.  v.  Riley,  210  Mass.  387,  Ann. 
Cas.  1912D  388,  97  N.  E.  867. 

A  statute  prohibiting  the  employment  of 
children  under  the  age  of  fourteen  years  for 
compensation  during  specified  hours  is  an 
absolute  prohibition  and  does  not  merely  pro- 
hibit employment  in  a  factory,  workshop  or 
mercantile  establishment,  but  includes  theat- 
rical exhibitions  and  prohibits  the  employ- 
ment of  children'  at  such  exhibitions.  Com.  ▼. 
Griffith,  204  Mass.  18,  90  N.  E.  394,  134  Am. 
St.  Rep.  645,  26  L.R.A.(N.S.)   957. 

A  statute  providing  that  "employees  in  and 
about  steam  railroad  stations  in  this  com- 
monwealth designated  as  baggagemen,  labor- 
ers, crossing  tenders  and  the  like,"  should  not 
be  employed  for  more  than  nine  working 
hours  in  ten  hours  time,  has  been  held  not 
to  be  restricted  in  its  operation  to  employees 
of  railroads,  but  to  include  all  persons  work- 
ing within  the  designated  place  and  area  of 
service  by  whomsoever  employed.  Com.  v. 
Boston,  etc.  R.  Co.  22^  Mass.  206,  110  N.  E. 
264. 

The  reported  case  decides  that  a  statute 
which  prohibits  the  employment  of  women 
in  laboring  in  any  factory  or  work  shop, 
mercantile  establishment,  telegraph  office  or 
express  company  for  more  than  ten  hours  per 
day,  is  applicable  to  a  girl  working  as  a 
cuhier  in  a  grocery  store. 


An  exception  with  respect  to  "employees 
when  engaged  in  making  necessary  repairs," 
has  been  held  to  apply  to  a  servant  in  a  saw- 
mill engaged  in  making  ordinary  repairs 
necessary  to  tlie  conduct  of  the  business,  tiie 
term  **necessary  repairs"  meaning  convenient 
or  needful  repairs.  State  y.  Young,  74  Ore. 
399,  145  Pac.  647. 

It  has  been  held  that  work  done  under  con- 
tract cannot  be  brought  within  the  provisions 
of  an  eight-hour  law,  the  law  applying  only  to 
persons  who  work  by  the  day  and  not  to  those 
taking  contracts  for  the  doing  of  a  certain 
amount  of  work.  Billingsley  v.  Marshall 
County,  5  Kan.  App.  435,  49  Pac.  329.  So 
where  an  employee  agreed  to  work  for  $20 
per  week  a  statute  which  provided  for  a  ten- 
hour  work  day  with  a  pro  rata  compensation 
for  extra  time  has  been  held  not  to  apply. 
Schurr  y.  Savigny,  85  Mich.  144,  48  N.  W. 
547. 

Puhlia  Empl&yees, 

The  Labor  Law  of  New  York  (McKinney's 
Consol.  Laws,  Book  30,  p.  16)  declares  that 
eight  hours  shall  eons titute  a  day's  work  for 
all  classes  of  employees,  and  further  declares 
that  the  term  "employee"  means  a  mechanic, 
workingman,  or  laborer  who  works  for  an- 
other for.  hire.  The  New  York  City  Charter 
proYides  that  firemen  shall  receive  a  warrant 
of  appointment;  they  shall  take  an  oath  of 
office;  they  are  also  graded  in  rank,  receiving 
salaries  according  to  rank  and  become  en- 
titled to  pensions  under  certain  conditions. 
In  People  v.  Sturgis,  78  App.  Div.  460,  79 
K.  Y.  8.  969,  affkmed  without  opinion  175 
N.  Y.  470,  67  N.  E.  1088,  a  mandamus  pro- 
ceeding against  the  city  fire  conmiissioner  to 
enforce  the  provisions  of  the  labor  law,  it  was 
held  that  firemen  were  not  employees  within 
the  labor  law.  The  court  in  construing  the 
statute  said:  "It  is  obvious  that  the  legis- 
lature, did  not  intend  to  include  the  uni- 
formed members  of  the  fire  department  with- 
in the  act,  when,  in  the  definition  of  the 
second  section,  it  limited  its  application  to  a 
mechanic,  workingman,  or  laborer  'who  works 
for  another  for  hire.'  The  word  'hire'  evi- 
dently does  not  relate  to  public  officers  or 
others  holding  positions  under  the  city,  who 
are  included  in  the  classified  lists  of  the 
cIyII  service  law,  such  aa  the  uniformed  mem- 
bers of  the  fire  department  who  are  appointed 
to  positions  after  rigid  examination,  and  from 
competitive  lists.  No  contract  of  hiring  is 
made  with  them.  They  receive  annual  sala- 
ries, not  wages,  either  in  the  common  or  legal 
acceptation  of  the  term." 

It  has  also  been  held  that  the  foregoing 
provision  does  not  apply  to  employees  of  state 
institutions,  in  view  of  a  proviso  as  follows: 
"But  nothing  in  this  section  shall  be  con- 
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strued  to  apply  to  persons  regularly  employed 
in  state  institutions,  or  to  engineers,  elec- 
tricians and  elevatormen  in  the  department 
of  public  buildings  during  the  annual  session 
of  the  legislature."  Matter  of  Burns,  98  App. 
Div.  607,  90  N.  Y.  S.  254  (laborers  in  ar- 
mory ) . 

In  Stetson  v.  Seattle,  74  Wash.  606,  134 
Pac.  494,  under  a  city  ordinance  which  pro- 
vided that  day  laborers  and  mechanics  em- 
ployed by  the  city  or  by  any  contractor  or 
on  any  public  work  should  not  work  more 
than  eight  hours,  it  was  held  that  the  pro- 
vision did  not  apply  to  work  done  by  firemen. 
See  to  the  same  effect  Neely  v.  Tacoma,  78 
Wash.  92,  138  Pac.  567. 

So  in  Albee  v.  Weinberger,  69  Ore.  331,  138 
Pac.  859,  the  court  said:  "Giving  to  the  term 
'laborer,'  as  used  in  the  enactment  quoted, 
the  most  extensive  definition  applicable,  it  is 
not  believed  that  a  fireman  or  a  policeman, 
employed  by  the  city  of  Portland,  or  the 
services  which  he  is  ordinarily  required  to 
perform  for  it,  makes  either  a  laborer  within 
the  meaning  of  that  word.  It  will  be  remem- 
bered that  by  law  of  that  municipality  all 
officers  and  members  of  the  fire  and  police 
departments  are  required  to  take  and  sub- 
scribe their  names  to  an  oath  of  office.  .  .  . 
The  firemen  and  policemen  of  the  city  of 
Portland,  wlien  once  selected,  are  not  subject 
to  dismissal  upon  the  whim  of  the  appoint- 
ing power,  or  at  the  command  of  some  politi- 
cal boss.  Governed  by  the  civil  service  rules, 
a  member  of  the  fire  or  police  department 
can  hold  his  public  position  as  long  as  he 
pleases,  provided  his  physical  ability  con- 
tinues, and  he  remains  faithful  to  the  trust. 
The  appointing  power  being  thus  unable  per- 
manently to  discharge  a  fireman  or  a  police- 
man, he  is  neither  a  servant  nor  an  employee, 
but  having  taken  an  oath  faithfully  to  per- 
form the  duties  devolving  upon  him,  he  is  an 
officer,  and  therefore  not  a  laborer  within 
the  meaning  of  chapter  61,  Laws  Or.  1913." 

The  Oregon  act  has  however  been  held  to 
include  all  persons  employed  by  the  state  or 
its  auxiliaries,  whether  skilled  or  unskilled, 
so  that  an  engineer  of  the  heating  plant  at 
the  state  hospital  is  protected  by  the  act. 
Ex.  p.  Steiner,  68  Ore.  218,  187  Pac.  204, 
wherein  the  court  said:  "The  other  propo- 
sition siiggested  by  counsel  for  petitioner  is 
whether  the  engineer  of  the  heating  plant 
at  the  state  hospital  is  a  laborer  within 
the  meaning  of  the  enactment.  The  statute 
plainly  employs  the  term  'labor'  in  its  widest 
sense,  as  reference  to  section  4  of  the  act 
will  denote:  'In  all  cases  where  labor 
rmployed  by  the  state,  county,  school  dis- 
trict, municipality,  municipal  corporation  or 
subdivision  ...  no  person  shall  be  re- 
quired or  permitted  to  labor  more  than  eight 
hours.  .  .  .'  Section  6  reads:  'Eight  hours 
shall  constitute  a  day's  labor  in  all  cases. 


where  the  state,  etc.,  is  the  employer  of  the 
labor.'  Had  the  legislature  intended  to  use 
the  word  'labor'  in  a  restricted  sense,  or  with 
reference  to  a  special  class  of  endeavor,  a 
qualifying  word  or  phrase  would  have  been 
used  in  connection  with  the  term.  The  lan- 
guage of  the  statute  is  comprehensive,  and 
includes  all  persons  who  perform  labor  for 
the  state  or  its  auxiliaries,  whether  that 
labor  is  skilled  or  unskilled,  so  long  as  the 
character  of  the  work  comes  within  the  defi- 
nition of  the  term  'labor.'  Labor  ie  defined 
in  Bouvier's  Law  Dictionary,  volume  2,  page 
95  (Rawles  Rev.)  as,  'work  requiring  execu- 
tion or  effort,  either  physical  or  mental; 
toil.' " 

In  State  v.  Martindale,  47  Kan.  147,  27 
Pac.  852,  it  was  held  that  officers  and  em- 
ployees in  a  state  penitentiary  were  not  em- 
braced within  a  statutory  provision  making 
it  unlawful  for  laborers,  workmen,  mechanics 
and  other  persons  to  work  more  than  ei^ht 
hours  a  day.  The  court  said:  "Those  offi- 
cers and  employees  are  given  annual  salaries, 
the  amount  for  each  officer  and  employee  is 
specifically  stated,  and  the  amounts  have 
been  appropriated  by  the  legislature  without 
specific  reference  to  the  current  rate  of  per 
diem  wages  in  the  locality  where  the  work 
is  to  be  performed.  Then,  again,  the  officers 
and  employees  mentioned  in  said  §  20  of  chap- 
ter 152  are  paid  annual  salaries,  and  not  per 
diem  wages  for  each  day.  The  words  'labor- 
ers, workmen,  mechanics,  or  other  persons,'  in 
§  1  of  chapter  114,  evidently  do  not  embrace 
any  officer  or  employee  for  whom  an  annual 
salary  has  been  specifically  named  and  appro- 
priated by  the  legislature.  Further,  chapter 
114  is  a  penal  statute,  and  must  therefore  be 
strictly  construed.  It  cannot  be  extended  by 
construction.  Unless  it  necessarily  includes 
the  officers  or  employees  mentioned  in  §  20  of 
chapter  162,  or  some  one  of  them,  it  cannot 
apply  to  any  officer  or  employee."  In  State 
V.  Ottawa,  84  Kan.  100,  113  Pac  391,  in 
oonBtruing  the  same  statute  the  court  said: 
''The  words  'other  persons'  do  not  of  course 
refer  to  the  identical  persons  already  spe- 
cifically named.  If  they  should  they  would 
be  meaningless.  Under  the  doctrine  of  ejus- 
dem  generis  they  mean  others  like  those 
enumerated.  Therefore  they  may  include 
workmen  with  special  training  equal  to  those 
who  have  learned  a  trade  and  skill  equal  to 
those  who  work  with  tools  in  the  constructive 
shaping  or  application  of  material,  but  who 
are  not  strictly  artisans." 

A  city  ordinance  requiring  male  residents 
to  perform  two  days'  work  of  ten  hours  a  day 
on  the  public  streets  or  pay  three  dollars  in 
lieu  thereof,  has  been  held  to  be  in  conflict 
with  a  state  statute  providing  for  an  eight- 
hour  day  for  all  laborers,  workmen,  mechanics 
or  other  persons.  In  re  Ashby,  60  Kan.  101, 
66  Pac.  336. 
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By  the  Act  of  Congress  of  August  1,  18d2 
(c.  352,  27  St.  840) ,  as  originally  enacted  (see 
6  Fed.  8t.  Ann.  (2d  ed.)  270  for  original  act 
and  amendment),  it  was  provided  as  follows: 
•The  service  and  employment  of  all  laborers 
and  mechanics  who   are  now   or   may  here- 
after be  employed  by  the  government  of  the 
United  States,  by  the  District  of  Columbia, 
or  by  any  ccmtractor  or  subcontractor  upon 
any  of  the  public  works  of  the  United  States, 
or  of  the  said  District  of  Columbia,  is  hereby 
limited  and  restricted  to  eight  hours  in  any 
one  calendar  day,  and  it  shall  be  unlawful 
for  any  officer  of  the  United  States  govern- 
ment, or  of  the  District  of  Columbia,  or  any 
such  contractor  or  subcontractor  whose  duty 
it  shall  be  to  employ,  direct  or  control  the 
services  of  such  laborers  or  mechanics  to  re- 
quire or  permit  any  such  laborer  or  mechanic 
to  work  more  than  eight  hours  in  any  calen- 
dar day  except  in  case  of  extraordinary  emer- 
gency."    Under   that   act   it  has   been   held 
that  men,  who  were  employed  on  a  barge  as 
engineers,  boatmen,  or  hookers,  were  seamen 
and  not   laborers   or   mechanics   within   the 
meaning  of  the  foregoing  provision.     Break- 
water Co.  V.  U.  S.  183  Fed.  112,  106  C.  C.  A. 
404:  Ellis  v.  U.  S.  206  U.  S.  246,  27  S  Ct. 
600,  51  U.  S.  (L.  ed.)  1047,  11  Ann.  Cas.  589. 
Such  employees  were  expressly  excluded  by 
the  Amendment   of    1913.      See   6   Fed.    St. 
Ann.  (2d  ed.)  270.    The  federal  act  has  also 
been  held  to  be  inapplicable  to  the  employees 
of  a  person  who  at  his  own  risk  and  cost 
builds  barges   under   an    agreement   by   the 
United  States  to  purchase  them  if  they  are 
found  to  be  satisfactory.     U.  S.  v.  Ollinger, 
55  Fed.  959.     In  U.  S.  v.  Jeflferson,  60  Fed. 
736,  it  was  held  that  the  members  of  the 
crew  of  a  government   snag  boat  were  not 

within  the  act,  but  that  if  they  were  put  to 

labor  in  removing  snags  lind  obstructions  the 

act  applied  to  them. 
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United  States  Circuit  Court  of  Appeals,  Fifth 
Circuit-January  10,  1918. 
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Parties  to   Aetioma   —  Virtual   Repre- 
leiitatioii. 

That  one  is  not  named  as  a  party  to  a 
suit  in  equity  does  not  necessarily  prevent 


his  being  concluded  by  the  decree,  since  his 
interest  may  be  represented  by  others  who 
are  formal  parties. 

[See  note  at  end  of  this  case.] 

Sane. 

Where  members  of  a  class  are  joined  as 
representatives  of  the  class,  such  fact  should 
appear  from  the  record  as  well  as  the  reason 
why  the  others  are  not  brought  in  and  the 
relation  of  those  sued  to  the  subject-matter 
of  the  suit,  so  as  to  present  to  the  court  for 
determination  the  question  whether  or  not 
they  properly  represent  others  not  before  the 
court. 

[See  note  at  end  of  this  case.] 

Actions  —  Another  Action  Pending  — 
Res  training  Proceedings  in  Second 
Action. 

Complainant  brought  a  suit  in  equity  in  a 
federal  court  to  obtain  a  construction  of  his 
father's  will  and  a  decree  adjudging  him  to 
be  entitled  to  the  entire  beneficial  interest  in 
the  estate.  The  bill  made  defendants  the 
trustee  under  the  will  and  a  nephew  and 
niece  of  testator  who  were  alleged  to  claim 
an  interest  as  heirs  at  law.  It  also  averred 
that  there  might  be  other  collateral  heirs, 
but,  if  so,  they  were  unknown  to  complain- 
ant. The  answer  of  the  two  latter  defendants 
set  up  their  claims,  and  alleged  on  informa- 
tion and  belief  that  there  were  other  col- 
lateral heirs  having  like  interests,  but  that 
their  names  were  unknown  to  the  answering 
defendants.  The  case  was  contested,  and  re- 
sulted in  a  decree  in  accordance  with  the 
prayer  of  the  bill,  and  directing  an  account- 
ing by  the  trustee  to  complainant.  Before 
such  accounting  a  suit  was  brought  in  a  state 
court  by  a  large  number  of  persons  against 
complainant  and  the  trustee  seeking  to  es- 
tablish the  right  to  the  estate  in  tliemselves 
and  other  collateral  heirs.  It  is  held  that* 
the  issues  sought  to  be  raised  in  such  suit 
were  the  same  as  those  litigated  and  deter- 
mined by  the  federal  court;  that  the  juris- 
diction of  the  subject-matter  first  acquired 
by  that  court  was  exclusive,  and  that  com- 
plainant was  entitled  to  an  injunction  to 
restrain  the  prosecution  of  the  suit  in  the 
state  court. 

Appeal  from  United  States  District  Court, 
Western  District  of  Texas:     West,  Judge. 

Action  by  Peter  McClelland,  Jr.,  plaintiff, 
against  John  K.  Rose  et  a1.,  defendants. 
From  judgment  rendered,  plaintiff  appeals. 
The   facts   are   stated   in   the   opinion.     Re- 

VF.RSED. 

Francis  Marion  Etheridge,  Joseph  MaoMon 
AfcCormick  and  Henri  Louie  Bromherg  for 
appellant. 

Oscar  L.  Htrihling,  Ma^sfmll  Surratt  and 
J.  F.  Brinkerhoff  for  appellees. 

Sitting:  Walkeb  and  Batts,  Circuit 
Judges,  and  Foster,  District  Judge. 
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[721]  WaIiKKB,  J. — ^This  is  an  appeal  from 
a  decree  diamiBsing  a  supplemental  bill  filed 
by  the  plaintiff  in  the  ease  of  Peter 
[722]  McClelland,  Jr.,  against  John  K.  Rose, 
trustee,  and  others.  •  The  main  case  men- 
tioned— the  bill  in  which  asserted  the  claim 
that  the  plaintiff  therein  was,  under  the  will 
of  his  deceased  father,  Peter  McClelland, 
Sr.,  entitled  to  the  entire  estate  of  the  testa- 
tor absolutely,  or  subject  to  trusts  created  by 
the  will — twice  before  has  been  in  this  court. 
The  first  appeal  was  from  a  decree  sustain- 
ing a  demurrer  to  the  plaintiflTs  bill  and 
dismissing  it.  The  decree  then  imder  review 
was  reversed,  and  the  cause  was  remanded 
for  further  proceedings.  McClelland  v.  Rose, 
208  Fed.  503,  125  C.  C.  A.  506.  The  second 
appeal  was  from  a  decree — ^rendered  on  a  sub- 
mission of  the  cause  on  the  bill  as  amended, 
answers,  evidence,  and  objection  thereto— 
v.'hich  adjudged  that  the  plaintiff,  subject  to 
the  trust  created  by  his  father's  will,  was 
the  owner  in  fee  of  all  and  singular  the 
latter's  estate,  ordered  an  accounting  between 
John  K.  Rose,  trustee,  and  the  plaintiff,  and 
appointed  a  commissioner  to  take  testimony 
and  make  and  state  the  account  decreed. 
That  decree  was  modified  and  affirmed  by  this 
court.  McClelland  v.  Rose,  222  Fed.  67,  137 
C.  C.  A.  519.  Subsequent  to  the  last-men- 
tioned action  of  this  court,  but  before  the 
taking  and  stating  of  the  account  provided 
for  in  the  modified  and  affirmed  decree,  a 
defendant  in  that  suit,  John  K.  Rose,  trustee 
under  the  will  of  Peter  McClelland,  Sr., 
brought  in  a  court  of  the  state  of  Texas  a 
suit,  in  which  he  sought  an  injunction  against 
VI  alleged  threatened  sheriff's  sale  of  prop- 
erty belonging  to  the  estate  of  Peter  Mc- 
Clelland, Sr.;  suggested  the  names  and 
residences  of  more  than  70  persons,  all  cit- 
izens of  states  other  than  California,  the 
state  of  which  Peter  McClelland,  Jr.,  is  a 
citizen,  who  are  collateral  heirs  at  law  of 
Peter  McClelland,  Sr.,  and  who  were  not 
named  as  parties  in  the  above-mentioned 
suit  brought  by  Peter  McClelland,  Jr.,  and 
submitted  to  the  court  "whether  or  not  all 
parties  claiming  as  legatees  under  said  will 
should  be  made  parties  hereto  and  be  required 
to  litigate  among  themselves  .  .  .  and 
have  determined  by  a  final  adjudication,  bind- 
ing upon  all  said  parties,  the  construction 
of  said  will,  and  in  whom  the  remainder  of 
said  estate  is  vested,  .  .  .  and  to  whom 
this  trustee  shall  turn  over  said  property  at 
the  expiration  of  said  trust  as  provided  by 
the  terms  of  said  will."  Pursuant  to  the 
quoted  and  other  suggestions  made  in  that 
suit  many  persons  were  made  parties  to  it 
ab  collateral  heirs  at  law  of  Peter  McClelland, 
Sr. ;  and,  under  orders  made  in  a  cross-action 
instituted  by  some  of  such  persons,  Peter 
McClelland,  Jr.,  and  two  other  persons  who 


claimed  property  which  was  part  of  his  di- 
ceaaed  father's  estate  under  a  conveyance  or 
transfer  made  by  Peter  McClelland,  Jr.,  were 
cited  to  appear  in  that  suit.  The  cross- 
petitioners  prayed  in  behalf  of  themselves 
and  other  collateral  heirs  at  law  of  Peter  Mo 
Clelland,  Sr.,  for  judgment  establishing  their 
claim  to  the  entire  estate  of  Peter  McClelland^ 
Sr.,  decreeing  that  Peter  McClelland,  Jr.,  and 
his  said  transferees  or  assigns  have  no  in- 
terest therein  or  thereto,  and  that  John  K. 
Rose,  trustee,  be  ordered  and  directed,  upon 
the  expiration  of  the  trust  created  by  the 
will,  viz.  at  the  death  of  Peter  McClelland, 
Jr.,  to  turn  over  to  the  heirs  at  law  of  Peter 
McClelland,  Sr.,  all  property  of  his  estate  in 
the  possession  of  such  trustee.  The  above- 
mentioned  supplemental  bill — after  setting 
out  the  [723]  proceedings  in  the  suit  brought 
in  the  state  court,  and  averring  that  the  in- 
stitution and  prosecution  of  that  suit  was 
in  contempt  of  the  jurisdiction  of  the  District 
Court  and  of  its  decree  in  the  case  of  Peter 
McClelland,  Jr.,  against  John  K.  Rose,  trus- 
tee, and  others,  and  was  an  attempt  to  involve 
the  plaintiff  in  the  last-named  suit  and  those 
claiming  under  him  in  a  relitigation  of  the 
identical  issues  which  were  involved  in  that 
suit,  and  were  finally  adjudicated  therein — 
prayed  that  the  further  prosecution  of  said 
suit  in  the  state  court  be  enjoined,  except  in 
so  far  as  it  sought  relief  against  the  alleged 
threatened  sheriff's  sale  of  property  belonging 
to  the  estate  of  Peter  McClelland,  Sr.;  that 
the  final  decree  as  modified  and  affirmed  by 
this  court  be  so  extended  as  to  embrace  by 
name  all  persons  who  are  collateral  heirs  at 
law  of  Peter  McClelland,  Sr.;  and  for  such 
other  special  and  general  relief  as  in  the 
premises  the  plaintiff  may  be  entitled  to. 

It  appears  from  the  opinion  rendered  by 
the  District  Judge  that  the  dismissal  of  the 
suplemental  bill  was  the  result  of  the  con- 
clusion reached  that  the  final  decree  which 
v.as  modified  and  affirmed  by  this  court  was 
without  effect  against  the  individuals  by  and 
in  whose  behalf  an  adjudication  against  the 
claim  set  up  by  Peter  McClelland,  Jr.,  to  the 
entire  estate  left  by  his  father  was  sought  in 
the  suit  brought  in  the  state  court.  When 
the  suit  brought  by  Peter  McClelland,  Jr., 
was  first  in  this  court,  the  will  of  Peter 
McClelland,  Sr.,  was  construed,  and  it  waa 
decided  "that,  on  the  averments  of  the  bill, 
the  plaintiff  is  the  owner  of  the  estate  devised 
and  in  controversy,  subject  to  the  trusts 
created  by  the  will;  that  the  defendants,  tes- 
tator's collateral  kin,  have  no  interest,  under 
the  will,  in  the  same;  and  that  the  plaintiff, 
the  averments  of  the  bill  being  admitted  or 
proved,  should  have  a  decree  to  that  effect.'^ 
McClelland  v.  Rose,  208  Fed.  503,  512,  125 
0.  C.  A.  505,  514.  The  subsequently  rendered 
decree,  as  it  was  modified  and  affirmed  by  this 
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court,  was  to  the  effect  just  stated.  Mc- 
Clelland ▼.  Rose,  222  Fed.  67,  137  C.  G.  A. 
519.  It  is  quite  obvious  that  the  right  of 
Peter  McClelland,  Jr.,  to  the  entire  estate  of 
his  deceased  father,  subject  to  the  trusts 
created  by  the  latter's  will,  is  no  longer  sub- 
ject to  be  questioned  in  any  court  by  viy  one 
who  was  bound  by  the  decrees  just  referred 
to.  The  contention  made  in  behalf  of  the 
appellant  is  that  the  persons  by  or  in  whose 
behalf  the  claim  that  they  are  entitled  to 
the  estate  of  Peter  McClelland,  Sr.,  was 
asserted  in  the  suit  in  the  state  court  are 
bound  by  the  final  decree  in  the  suit  brought 
by  the  appellant  though  they  were  not  by 
their  names  made  parties  to  that  suit,  and 
did  not  in  person  or  by  attorney  appear 
therein.  The  opposing  contention,  which  pre- 
vailed in  the  trial  court,  is  that  those  per- 
sons were  strangers  to  the  main  suit  brought 
by  the  appellant,  and  were  not  affected  by 
the  decree  therein.  These  contentions  call 
for  a  determination  of  the  scope  of  that  suit 
and  a  decision  as  to  who  is  bound  by  the  de- 
cree rendered  in  it. 

From  the  fact  that  one's  name  does  not 
appear  as  a  party  to  a  suit  in  equity,  it  does 
not  necessarily  follow  that  he  is  not  bound  by 
the  result  of  it.  There  are  cases  involving 
a  subject-matter  common  to  a  number  of 
individuals  in  which  some  only  of  such  in- 
dividuals, who  in  fact  are  representatives  of 
the  entire  class  of  which  they  are  members, 
.  [724]  may  be  permitted  to  sue  or  defend  for 
all,  with  the  result  of  making  the  judgment 
or  decree  rendered  binding  upon  all  having 
the  common  interest  the  same  as  if  all  were 
before  the  court.  Hartford  L.  Ins.  Co.  v. 
lbs,  237  U.  8.  662,  672,  35  S.  a.  692,  59 
U  S.  (L.  ed.)  1165,  L.R.A.1916A  765;  Wal- 
lace V.  Adams,  204  U.  S.  415,  27  S.  Ct.  363,  51 
U.  S.  (L.  ed.)  547;  Smith  v.  Swormstedt,  16 
How.  288,  14  U.  S.  (L.  ed.)  942;  Mandeville 
V.  RigjTs,  2  Pet.  482,  487,  7  U.  8.  (L.  ed.) 
493;  Hale  v.  Hale,  146  111.  227,  258,  33  N.  E. 
858,  20  L.R.A.  247;  Society  of  Shakers  v. 
Watson,  68  Fed.  730,  15  C.  C.  A.  632 ;  Stevens 
V  Smith,  126  Fed.  706,  61  C.  C.  A.  624; 
Equity  Rule  38  (19S  Fed.  xxix,  115  C.  C.  A. 
xxix). 

In  order  for  a  judgment  or  decree  in  a  suit 
to  be  binding  upon  others  than  those  who  are 
brought  before  the  court,  it  should  be  made 
to  appear  from  the  record  in  the  case  that 
such  a  result  is  contemplated;  that  there  are 
persons  not  before  the  court  having  an  in- 
terest in  common  with  those  who  sue  or  de- 
fend, and  why  such  others  are  not  brought 
in;  and,  further,  the  relation  to  the  subject- 
matter  of  the  suit  of  those  who  sue  or  defend 
for  others  as  well  as  themselves  should  be 
so  disclosed  as  to  present  for  the  determina- 
tion of  the  court  the  question  whether  they 
do  or  do  not  properly  represent,  not  only 


themselves,  but  others  not  before  the  court, 
who  are  similarly  concerned  in  the  issues 
they  raise  or  contest.  McArthur  v.  Scott, 
113  U.  8.  340,  396,  6  S.  Ct.  662,  28  U.  8. 
(L.  ed.)  1016;  American  Steel,  etc.  Co.  ▼. 
Wire  Drawers*,  etc.  Union,  etc.  90  Fed.  698, 
606,  607;  1  Street's  Federal  Practice,  §  643. 
Where  it  is  fairly  made  to  appear  by  the 
allegations  of  a  bill  that  such  an  adjudication 
is  sought  as  will  be  effective,  not  only  against 
those  who  are  brought  before  the  court  as 
defendants,  but  against  others  similarly  re- 
lated to  the  subject  of  dispute,  it  is  not  nec- 
essary to  aver  in  terms  that  those  who  are 
made  defendants  are  sued  as  representatives 
of  the  class  of  which  they  are  shown  to  be 
members,  especially  when  it  is  disclosed  that 
those  who  defend  contest  the  plaintiff's  claim 
by  setting  up  the  claim  that  the  subject  of 
the  suit  belongs  in  common  to  an  entire  class 
which  they  admit  does  or  may  include  others 
besides  themselves. 

The  original  bill  filed  by  the  appellant 
named  as  defendants  John  K.  Rose^  trustee 
under  the  terms  of  the  will  of  Peter  McClel- 
land, Sr.,  Hugh  McClelland,  allied  to  be  a 
nephew  of  the  testator,  and  Mrs.  M.  K  Gris- 
mer,  alleged  to  be  a  niece  of  the  testator.  Its 
allegations  showed  the  following:  That  the 
plaintiff  claimed  that  he,  under  the  terms  of 
his  father's  will,  a  copy  of  which  was  set  out, 
was  entitled  to  all  of  the  latter's  estate  either 
absolutely  or  subject  to  a  trust  created  by  the 
will;  that  the  defendant  Rose,  as  trustee  un- 
der the  terms  of  Peter  McClelland,  Sr.'s  will, 
was  in  possession  of  all  the  property  belong- 
ing to  his  estate;  that  the  other  two  defend- 
ants, Hugh  McClelland  and  Mrs.  M.  £.  Gris- 
mer,  are  comprehended  within  the  terms  ''my 
heirs  at  law,"  as  employed  in  the  testator's 
will,  and  that  "there  may  be  others  who  are 
also  comprehended  within  that  designation, 
but  they  are  unknown  to  complainant,  and 
he  is  therefore  unable  to  make  them  parties 
hereto;"  that  the  defendants  Hugh  McClel- 
land and  Mrs.  M.  E.  Grismer  were  each  of 
them  falsely  asserting  that  the  plaintiff  is 
without  interest  in  the  estate  of  his  father; 
and  that  said  estate  upon  plaintiff's  death 
[725]  will  belong  to  them  and  to  such  other 
persons,  unknown  to  plaintiff,  as  may  also  be 
comprehended  within  the  designation  *'my 
heirs  at  law."  The  bill  prayed  for  the  fol< 
lowing,  besides  other,  relief:  That  the  de- 
fendant Rose,  as  trustee,  be  required  to  ac- 
count to  the  plaintiff  for  all  the  property 
belonging  to  the  estate  of  the  testator  that 
had  come  into  the  possession  of  him  as  such 
trustee;  that  the  claims  adverse  to  the  plain- 
tiff's set  up  by  the  defendants  Hugh  McClel- 
land and  Mrs.  M.  E.  Grismer  be  decreed  to 
be  null  and  void  and  of  no  force  and  effect; 
and  that  the  plaintiff  be  decreed  to  be  the 
owner  in  fee  of  all  the  property  belonging  to 
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the  estate  of  Peter  McClelland,  Sr.  By  the 
answer  of  Hugh  McClelland  and  Mrs.  M.  £. 
Orismer  to  the  bill  they  admitted  that  they 
were  respectively  a  nephew  and  a  niece  of 
the  testator,  and  are  comprehended  within 
the  t(?rms  "my  heirs  at  law,"  as  emploj'ed  in 
the  will,  and,  in  connection  with  these  adniis- 
sions,  their  answer  stated  "on  information 
and  belief  that  there  are  others  within  the 
same  class,  or  their  descendants,  but  w^hose 
names  and  residences  are  not  known  to  the8& 
defendants." 

It  is  apparent  from  the  above  statement 
that  the  appellant  by  his  original  suit  sought 
an  adjudication  which  would  have  the  effect 
either  of  giving  him  absolutely  the  entire 
estate  of  his  father  or  of  recognizing  him  as 
the  sole  beneficiary  of  that  estate  subject  to 
a  trust  as  to  the  income  of  it  created  by  the 
terms  of  his  father's  will.  It  is  equally  ap- 
parent that  the  claims  adverse  to  the  plain- 
tiff's which  were  disclosed  by  the  suit  were 
made  by  the  defendants  Hugh  McClelland  and 
Mrs.  M.  £.  Grlsmer,  not  for  themselves  alone, 
but  in  behalf  of  a  class  of  persons  of  which 
tliey  were  members.  The  above  quotation 
from  the  answer  of  those  defendants  shows 
plainly  that  in  resisting  the  claim  set  up  by 
the  plaintiff  they  were  not  acting  for  them- 
selves alone,  but  were  making  a  defense  which 
inured  equally  to  the  benefit  of  other  un- 
known parties  who  had  not  been  brought  be- 
fore the  court.  The  language  above  quoted 
from  the  opinion  of  this  court  rendered  on 
the  first  appeal  shows  that  it  understood  that 
the  result  of  the  plaintiff's  success  in  the  suit 
would  be  a  decree  adjudging  that  he  is  the 
owner  of  the  estate  devised  and  in  contro- 
versy, subject  to  the  trust  created  by  the 
will,  and  also  adjudging  that  the  testator's 
collateral  kin  have  no  interest,  under  the  will, 
in  that  estate. 

The  record  in  the  main  case  shows  that 
the  conflicting  claims  which  were  litigated 
were,  on  the  one  side,  that  of  the  plaintiff 
that,  under  his  father's  will,  he  was  entitled 
to  the  entire  estate  disposed  of  by  that  will, 
and,  on  the  other  side,  that  set  up  by  the  two 
individuals  who  were  the  only  collateral  kin 
of  the  testator  known  to  any  party  to  the  suit, 
that  all  who  constituted  that  class,  including 
unknown  as  well  as  known  members  of  it,  were 
entitled  to  that  estate.  It  was  unsuccessfully 
made  a  ground  of  objection  to  the  bill  by  de- 
murrer that  it  showed  on  its  face  that  there 
were  unknown  heirs  of  the  testator,  shown  by 
the  bill  to  stand  in  the  same  relation  to  the 
property  in  controversy  as  the  heirs  of  the 
UstEitor  who  were  named  as  defendants. 
From  the  action  of  the  court  in  proceeding 
with  the  cause,  notwithstanding  the  objection 
just  mentioned,  it  may  be  inferred  that  the 
bill  was  regarded  as  showing  a  good  excuse 
for  the  plaintiff's  failure  [726]  to  name  as 


defendants  all  who  are  next  of  kin  of  the  tes- 
tator, in  that  it  sliowed  that  no  members  of 
that  class  other  than  the  two  who  were  named 
as  defendants  were  known  to  the  plaintiff.  It 
also  may  be  inferred  from  the*  record  that 
the  conclusion  was  reached  that  those  of  the 
testator's  collateral  heirs  who  were  brought 
before  the  court  fairly  represented  the  right 
asserted  by  them,  which  was  one  belonging 
in  common  to  all  of  the  class  of  which  they 
were  members,  as  well  those  who  were  not 
as  those  who  were  before  the  court.  The 
way  in  which  the  conflicting  claims  were 
fought  out  to  a  conclusion  indicates  that  the 
litigation  was  by  no  means  a  collusive  one, 
and  that  the  interests  of  all  were  properly 
asserted  and  maintained.  A  manifest  pur- 
pose of  the  appellant's  original  suit  was  to 
have  claims  adverse  to  the  one  he  asserted 
so  disposed  of  as  to  leave  no  obstacle  in  the 
way  of  his  either  being  put  in  possession  of 
his  deceased  father's  entire  estate  as  the  sole 
and  unconditional  owner  of  it  or  securing  an 
adjudication  that,  subject  to  a  trust  created 
by  the  will,  he  was  the  sole  beneficial  owner 
of  that  estate.  The  claim  of  the  appellant 
was  resisted  by  individuals  brought  before 
the  court  as  defendants,  not  on  the  ground 
that  those  individuals  alone  were  entitled  to 
that  estate,  but  on  the  ground  that, .  under 
the  testator's  will,  it  belonged  to  a  class  of 
persons,  the  collateral  kin  of  the  testator,  in 
behalf  of  all  the  members  of  which  class  the 
members  of  it  brought  before  the  court  re- 
sisted the  granting  of  the  relief  prayed  for  in 
the  bill.  The  scope  of  the  bill,  as  disclosed 
by  its  averments  and  prayers  for  relief,  and 
the  terms  of  the  decree  rendered  under  it,  we 
think,  negative  the  conclusion  that  the  decree 
affected  no  interest  or  claim  other  than  that 
of  the  individuals  who  w^ere  before  the  court 
as  defendants  to  the  suit. 

The  original  suit  brought  by  the  appellant 
was  such  a  one  as  vested  the  court  in  which 
it  was  brought  with  jurisdiction  of  the  entire 
controversy  raised  by  the  conflicting  claims 
to  the  estate  of  Peter  McClelland,  Sr.  Wheth- 
er that  suit  has  or  has  not  passed  beyond  the 
stage  at  which  individuals  who  were  parties 
to  it  only  by  representation  may  inter\'ene 
and  claim  the  right  to  be  heard,  such  indi- 
viduals may  not  avoid  the  effect,  upon  them 
of  the  decree  rendered  in  favor  of  the  appel- 
lant by  resorting  to  another  jurisdiction  for 
a  relitigation  of  the  questions  passed  on  in 
that  suit-  American  Steel,  etc.  Co.  v.  Wire 
Drawers',  etc.  Union,  etc.  90  Fed.  598,  606, 
607;  Sharon  v.  Terry,  36  Fed.  337,  1  L.R.A. 
572;  Alger  v.  Anderson,  78  Fed.  729,  733; 
Cornue  v.  IngersoU,  176  Fed.  194,  99^ C.  C.  A. 
548. 

The  appellant  was  cited  to  appear  in  the 
state  court  to  confront  the  assertion  there  of 
the  identical  adverse  claim  of  ownership  of 
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his  deceased  father's  estate  which  prefviously 
bad  been  finally  ruled  against  in  the  suit 
brought  hy  him.  Such  claim  of  ownership 
was  made  in  the  state  court  at  the  instance 
of  and  by  indlTiduals  who  actually  or  by  rep- 
resentation  were  in  the  position  of  defendants 
in  the  suit  brought  by  the  appellant.  If  the 
decree  in  the  appellant's  suit  had  been  adverse 
to  him,  it  would  have  inured  to  the  benefit 
of  the  individuals  who  sought  a  renewal  of 
the  same  controversy  in  the  state  court.  The 
prosecution  of  the  suit  in  the  state  court  in- 
vclved  an  attempt  to  deprive  [727]  the  de- 
cree rendered  in  the  suit  brought  by  the  ap- 
pellant of  the  effect  he  was  entitled  to  have 
accorded  to  it.  The  court  which  rendered 
that  decree,  having  first  acquired  jurisdiction 
of  the  parties  and  subject-matter  involved, 
had  the  power  to  restrain  proceedings  in  an- 
other court  having  for  their  object  an  adjudi- 
cttion  inconsistent  with  the  conclusive  one 
previously  made.  The  averments  of  the  ap- 
pellant's supplemental  bill  d inclosed  a  state 
of  facts  warranting  the  granting  of  relief  it 
sought,  to  the  end  that  the  first  acquired 
jurisdiction  of  the  court  in  which  it  was  filed 
be  protected,  and  that  the  decree  of  that  court 
be  made  effectual.  Julian  v.  Central  Trust 
Co.  193  r.  S.  93,  24  8.  Ct.  399,  48  U.  S.  (L. 
ed. )  629 ;  Oppenheimer  T.  San  Antonio  Land, 
etc.  Co.  246  Fed.  934. 

The  conclusion  is  that  the  dismissal  of  the 
supplemental  bill  was  error.  The  decree  to 
that  effect  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  not  incon- 
f^istent  with  this  opinion. 

Reversed. 
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NOTE. 

The  reported  case  holds  that  a  person  may 
bo  bound  by  the  result  of  a  suit  in  equity  to 
▼hich  he  is  not  a  party  if  he  is  a  member  of 
a  class  whose  members  have  an  identical  in- 
terest in  the  subject-matter  and  other  mem- 
bers of  that  class  are  joined  as  parties.  It  is, 
however,  held  that  to  bind  a  person  thus  by 
virtual  representation,  it  must  appear  by  the 
allegations  of  the  bill  that  it  is  sought  to 
make  the  adjudication  binding  on  persons 
not  named  as  parties,  so  that  the  court  may 
determine  whether  those  persons  are  in  fact 
adequately  represented  by  the  parties  joined. 
The  equitable  doctrine  of  virtual  representa- 
tion ig  discussed  in  the  note  to  Leviness  v. 
Consolidated  Gas,  Electric  Light,  etc.  Co. 
Ann.  Gas.  1913C  649.  See  also  the  more 
recent  case  of  Chambers  y.  Preston,  Ann.  Cas. 
1918B  428. 


Aekaowledsaneata  —  SvAoiemoy  of  Cer-> 
tiflo«t0  —  TriTlal  Defects. 

A  certificate  of  acknowledgment  will  not 
be  considered  defective  if  there  has  been  a 
substantial  compliance  with  the  law. 

[See  108  Am.  St.  Rep.  534.] 

Resort  to  Instraaaeat  fn  Aid   of  Cor- 
tifloato. 

Resort  may  be  had  to  a  deed  to  support  the 
sufficiency  of  the  certificate  of  acknowledg- 
ment thereof. 

[See  note  at  end  of  this  case.] 
Same. 

A  certificate  of  acknowledgment  to  a  deed 
executed  by  Mary  M.,  certifying  that  "Cather- 
ine M.,  party  to  this  indenture"  acknowledged 
the  deed,  is  sufficient  where  the  notary  pub- 
lic who  certified  to  the  acknowledgment  was 
one  of  the  attesting  witnesses  to  the  signing 
and  sealing  of  the  deed  by  Mary  M.,  thus 
indicating  that  the  word  "Catherine"  was  a 
clerical  mistake,  since  the  certificate  is  suffi- 
cient if  it  appears,  with  reasonable  certainty 
from  the  certificate  and  deed  considered  to- 
gether, that  the  grantor  in  fact  acknowledged 
the  instrument. 

[See  note  at  end  of  this  case.] 

OuratiTo  Aet. 

If  such  acknowledgment  is  defective,  it  Is 
cured  by  21  Del.  Laws,  c.  110,  §  1,  providing 
that  the  record  of  any  deed  dated  prior  to 
January  1,  1895,  which  was  duly  signed  and 
sealed  by  the  grantors  notwithstanding  such 
deed  had  not  been  properly  acknowledged  or 
the  acknowledgment  had  not  been  taken  and 
certified  in  conformity  with  law,  shall  be  and 
thereby  is  made  valid  and  efTectual  in  law  or 
by  later  statutes  of  like  import. 

Error  to  Superior  Court,  New  Castle 
county. 

Action  by  Isaac  Krichevsky,  plaintiff, 
against  Harry  Uirshout,  defendant.  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
The  facts  are  stated  in  the  opinion.     Re- 

ViaiSED. 

Hotcell  8,  England  for  plaintiff  in  error. 
Edward  O.  Cook  for  defendant  in  error. 

[S53]  Curtis,  C. — The  questions  in  this 
case  were  raised  by  the  case  stated  in  the 
Superior  Court,  wherein  a  f^ro  forma  judg- 
ment was  entered  for  the  defendant.  The 
defendant  below,  who  had  agreed  to  buy  cer- 
tain real  estate  from  the  plaintiff  below,  re- 
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fused  to  perform  his  contract^  alleging  that 
the  title  of  the  seller  to  tlie  property  was 
not  good.  The  title  came  through  one  Mary 
MeClafferty,  a  single  woman,  who  in  1882 
executed  a  deed  to  one  Hendrickson,  through 
whom  presumably  (though  it  is  not  so  stat- 
ed )  the  vendor  took  title.  This  deed  of  Mary 
McClafferty  was  properly  signed  and  sealed 
by  her,  and  one  of  the  attesting  witnesses  was 
the  notary  public  who  certified  to  the  ac- 
knowledgment of  the  deed.  In  this  certificate 
it  is  stated  that  "Catherine  McClaiferty, 
party  to  this  Indenture"  personally  appeared 
before  the  notary  public  and  acknowledged 
the  indenture  to  be  her  deed.  Afterwards  the 
deed  so  acknowledged  was  recorded.  This 
certificate  is  in  the  usual  and  required  form, 
except  that  the  name  "Catherine"  was  used 
and  "Mary"  was  not. 

In  Delaware  a  deed  may  be  recorded  if  it 
has  been  duly  acknowledged.  To  grant  relief 
from  mistakes  of  the  certifying  officers  and 
parties  to  deeds,  the  following  statute  was 
passed  by  the  Legislature,  and  was  approved 
on  April  20,  1898,  following  similar  prior 
statutes : 

"Section  1.  Tiiat  the  record  of  any  deed 
dated  prior  to  the  first  day  of  January,  a.d. 
1895,  and  which  was  duly  signed  and  sealed 
by  the  parties  therein  named  as  grantors, 
notwithstanding  said  deed  had  not  been  prop- 
erly acknowledged,  or  the  private  examination 
of  any  married  woman,  party  thereto  or  the 
said  acknowledgment  or  private  examination, 
had  not  been  taken  and  certified  in  conformity 
with  the  requirements  of  the  laws  of  this 
State  in  force  at  the  time  of  its  execution, 
shall  be  and  the  same  is  hereby  made  valid 
and  effectual  in  law  as  if  said  deed  had  been 
correctly  acknowledged  and  certified,  and  the 
said  record,  or  any  office  copy  thereof,  shall 
be  admitted  as  evidence  in  all  courts  of  this 
State,  and  slfall  be  valid  and  conclusive  evi- 
dence, as  if  said  deed  had  been  in  all  respects 
acknowledged  and  the  acknowledgment  cer- 
tified in  accordance  with  the  then  existing 
law.  Chap.  110,  Vol.  21,  Laws  of  Delaware, 
page  250. 

[554]  A  statute  identical  with  the  above, 
except  that  1905  was  substituted  for  1896, 
was  enacted  in  1907,  and  similar  statutes  in 
1909,  1911  and  1913  with  some  trifling  and 
unimportant  omissions,  the  general  purpose 
of  prior  Acts  being  preserved  as  to  deeds 
dated  later.  These  statutes  do  not  validate 
defective  titles,  but  cure  defects  in  the  records 
of  deeds  by  validating  such  records  when  the 
acknowledgments  to  the  deeds  are  defective 
in   certain  particulars. 

Two  questions  arise  in  this  case,  viz.:  is 
the  certificate  of  the  notary  public  really 
defective,  and,  if  so,  was  it  cured  by  the 
above  quoted  statute,  or  any  of  the  subae* 
quent  ones? 


[1,  2]  It  seems  to  be  well  settled  that  a 
certificate  of  acknowledgment  will  not  be 
considered  defective  if  there  has  been  a  sub- 
stantial compliance  with  the  law.  Presuma- 
bly public  officers  do  their  duty.  In  addition, 
resort  may  be  had  to  the  deed  to  support  the 
sufficiency  of  the  certificate.  Summer  v.  Mit- 
chell, 29  Fla.  179,  10  So.  562,  14  L.R.A.  815, 
30  Am.  St.  Rep.  106  i  Chandler  v.  Spear,  22 
Vt.  388. 

[3]  By  the  case  stated  it  appears  that  the 
deed  in  question  was  duly  signed  and  sealed 
by  the  party  therein  named  as  grantor. 
Whether  it  was  in  fact  properly  acknowledged 
by  such  grantor  does  not  appear.  Informa- 
tion on  the  subject  was  probably  lacking  be- 
cause the  grantor,  the  attesting  witness  and 
the  notary  public  are  dead.  It  does  appear, 
however,  that  the  acknowledgment,  whether 
taken  or  not,  had  not  been  certified  strictly 
in  conformity  with  the  requirements  of  la^ 
necessary  to  admit  it  to  be  recorded,  because 
it  does  not  appear  by  distinct  averment  in  it 
that  the  grantor  in  the  deed,  Mary  McClaffer- 
ty, had  acknowledged  it  to  be  her  deed.  The 
certificate  is  contradictery  in  that  it  said 
that  "Catherine  McClafferty,  party  to  this 
indenture"  personally  appeared  and  acknowl- 
edged the  deed  to  be  her  deed,  whereas  Cath- 
rine  McClafferty  was  not  a  party  to  the  deed 
and  Mary  was,  for  admittedly  Mary  signed 
and  sealed  it  as  grantor  and  Catherine  did 
not.  This  variance  is  on  the  face  of  it  the 
result  of  an  error  in  stating  a  fact,  viz.,  the 
fact  that  Mary  acknowledged  the  deed.  Tliat 
it  was  a  clerical  mistake  is  demonstrated  by 
observing  that  the  notary  public  who  made 
the  certificate  [555]  was  one  of  the  attest- 
ing witnesses  to  the  signing  and  sealing  of 
the  deed  by  Mary,  a  party  to  the  deed.  The 
certificate  should,  of  course,  show  that  the 
person  who  appeared  before  the  officer  and 
acknowledged  the  deed  was  the  one  who  in 
fact  signed  it.  If,  however,  it  appears  with 
reasonable  certainty  from  the  certificate  and 
deed,  considered  together,  that  the  grantor 
in  fact  acknowledged  the  instrument,  the 
certificate  will  be  deemed  sufficient.  1  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.)  542,  and  cita- 
tions; 1  Cyc.  585,  and  citations. 

The  rule  is  thus  stated  in  the  first  edition 
of  the  Encyclopedia  of  Law,  page  156,  for 
which  many  cases  were  cited: 

"A  certificate  must  be  construed  with  ref- 
erence to  the  instrument  it  is  attached  to, 
and  the  instrument  is  allowed  to  help  out  the 
constniction  of  the  certificate.  And  if  the 
certificate  is  inconsistent  with  the  instrument 
and  ambiguous,  the  court  will  look  to  the 
instrument,  or  any  part  of  it,  together  with 
the  certificate,  in  order  to  arrive  at  the  true 
meaning  of  the  officer." 

Applying  this  rule  it  is  clear  that  the 
certificate  is  sufficient. 
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It  iB  also  clear  that  if  the  acknowledgment 
be  defective,  it  was  cured  bv  the  statute  above 
referred  to,  or  by  later  statutes  of  like  import. 

It  follows,  therefore,  that  the  defendant 
was  not  entitled  to  decline  to  accept  the  title 
to  the  land  in  question,  and  judgment  should 
have  been  rendered  below  for  the  plaintiff,  and 
not  for  the  defendant. 

The  judgment  of  the  court  below  will  be 
reversed  and  judgment  entered  for  the  plain- 
tiff below,  the  plaintiff  in  error,  for  two  hun- 
dred dollars,  together  with  costs,  including 
the  costs  in  this  court  on  the  writ  of  error. 


HOTE. 

Reiort  to  Instrwneat  in  Aid  of  Ger- 
tillcate  of  Aokaowledcmeat  Attaclied 
Thereto. 
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sufficiently Stated,  362. 


Oeneral  Rule, 

The  general  tendency  of  the  courts  is  to 
give  a  liberal  interpretation  to  statutes  re- 
quiring the  acknowledgment  of  conveyances 
or  other  written  instruments,  and  to  sustain 
an  acknowledgment  whenever  there  has  been 
a  substantial  compliance  with  the  require- 
ments of  the  statute.  1  R.  C.  L.  tit.  Acknowh 
edgmentSy  p.  256. 

In  pursuance  of  that  policy  it  has  generally 
been  held  that  reference  may  be  had  to  the 
instrument  itself,  or  to  any  part  of  it,  in 
aid  of  a  certificate  of  acknowledgment  which 
18  apparently  defective. 

England. — See  In  the  Matter  of  the  Ac- 

bowledgment  of  16   C.   B.   574,   81 

E.  C.  L.  574,  139  Eng.  Rep.  (Reprint)  884. 


United  States. — Carpenter  v.  Dexter,  8 
Wall.  513,  19  U.  S.  (L.  ed.)  426;  Geekie  v. 
Kirby  Carpenter  Co.  9  Rep.  37,  11  Chicago 
Leg.  N.  400,  10  Fed.  Cas.  No.  5,295,  reversed 
on  other  grounds  106  U.  S.  379,  1  S.  Ct.  315, 
27  U.  S.  (L.  ed.)  157;  Bird  v.  McClelland, 
etc.  Brick  Mfg.  Co.  45  Fed.  458.  See  also 
Lea  v.  Polk  County  Copper  Co.  21  How.  493, 
16  U.  S.  (L.  ed.)  203. 

Alabama, — Bradford  v.  Dawson,  2  Ala.  203; 
Robinson  v.  Mauldin,  11  Ala.  977;  Sharpe  v. 
Orme,  61  Ala.  263;  Gates  v.  Hester,  81  Ala. 
367,  1  So.  848;  Frederick  v.  Wilcox,  119  Ala. 
355,  24  So.  582,  72  Am.  St.  Rep.  926 ;  Bowles 
▼.  Lowery,  181  Ala.  603,  62  So.  107. 

California. — Touchard  v.  Crow,  20  Cal.  150, 
81  Am.  Dec.  108. 

Connecticut. — Compare  Hay  den  ▼.  West- 
eott,  11  Conn.  129. 

Z)aA:oto.— Wilson  v.  Russell,  4  Dak.  376,  31 
N.  W.  645. 

Delaioare. — See  the  reported  caae. 

Florida. — Summer  v.  Mitchell,  29  Fla.  179, 
10  So.  562,  30  Am.  St.  Rep.  106,  14  L.  R.  A. 
815;  Cleland  v.  Long,  34  Fla.  353,  16  So.  272; 
Jackson  v.  Haisley,  35  Fla.  587,  17  So.  631; 
International  Kaolin  Co.  v.  Vause,  55  Fla. 
641,  46  So.  3.  See  also  Einstein  v.  Shouse,  24 
Fla.  490,  5  So.  380. 

Georgia. — See  Doe  ▼.  Roe,  1  Ga.  3. 

/Miwoi*.— Hardin  v.  Kirk,'  49  111.  153,  95 
Am.  Dec.  581.  See  also  Livingston  v.  Kettelle, 
1  Oilman  116,  41  Am.  Dec.  166. 

lotoa, — Bell  y.  Evans,  10  la.  353;  Milner  v. 
Nelson,  86  la.  452,  63  N.  W.  405,  41  Am.  St. 
Rep.  506,  19  L.R.A.  279;  Tennis  T.  Gifford, 
133  la.  372,  110  N.  W.  686. 

Maryland. — ^Kelly  v.  Rosenstock,  45  Md. 
389;  Frostburg  Mut.  Bldg.  Assoc,  v.  Brace,  51 
Md.  508;  Basshor  v.  Steward,  54  Md.  376. 
See  also  Eden  St.  Permanent  Bldg.  Assoc. 
No.  1  V.  Lusby,  116  Md.  173,  81  Atl.  284. 

IfioW^on.— Nelson  v.  Graflf,  44  Mich.  433, 
6  N.  W.  872;  King  v.  Merritt,  67  Mich.  194, 
34  N.  W.  689. 

Minnesotcu. — Wells  v.  Atkinson,  24  Minn. 
161;  Brunswick-Balke-Collender  Co.  v.  Brack- 
ett,  37  Minn.  58,  33  N.  W.  214;  Bennett  v. 
Knowles,  66  Minn.  4,  68  N.  W.  Ill;  Larson 
V.  Eisner,  93  Minn.  303,  2  Ann.  Cas.  989,  101 
N.  W.  307. 

Missouri. — ^Kansas  v.  Hannibal,  etc.  R.  Co. 
77  Mo.  180;  Wilcoxon  v.  Osborn,  77  Mo.  621; 
Owen  V.  Baker,  101  Mo.  407,  14  S.  W.  175, 
20  Am.  St.  Rep.  618;  Agan  v.  Shannon,  103 
Mo.  661,  15  S.  W.  757,  overruling  Lincoln  v. 
Thompson,  75  Mo.  613 ;  Hughes  v.  Morris,  110 
Mo.  306,  19  S.  W.  481. 

"Sew  Jersey. — Graham  v.  Whitely,  26  N.  J. 
L.  254. 

Vew  Yorfc.— Claflin  v.  Smith,  15  Abb.  N. 
Cas.  241 ;  Bauer  v.  Schmelcher,  5  N.  Y.  S. 
423.    See  also  Smith  v.  Boyd,  101  N.  Y.  472, 
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5  N.  B.  319;  Heatoo  v.  Griswold,  70  Miaa 
326,  128  N.  Y.  S.  749. 

yorth  CaroliMk, — Withrell  v.  Murphy,  164 
N.  C.  82,  69  S.  E.  748. 

0/i*a.— Fisher  v.  Butcher,  19  Ohio  406,  63 
Am.  Dec.  436 ;  Beckel  v.  Petticrew,  6  Ohio  St. 
247. 

Oklahoma. — Moeier  v.  Momaen,  13  Okla. 
41,  74  Pac.  905.  See  also  Dabney  v.  Hath- 
away, 152  Pac.  77. 

Gregory — Coates  v.  Smith,  81  Ore.  556,  160 
Pac.  517. 

PeniMylvcmia* — ^Fuhrman  y.  London,  13 
Serg.  &  R.  386,  15  Am.  Dec.  608;  Dahlem's 
Estate,  176  Pa.  St.  454,  34  Atl.  807,  52  Am. 
St.  Rep.  848.  See  also  Ross's  Appeal,  106 
Pa.  St.  82. 

Tennessee, — See  Love  v.  Shields,  3  Yerg.  406. 

Texas. — Belcher  v.  Weaver,  46  Tex.  293,  26 
Am.  Rep.  267 ;  Broussard  v.  Dull,  3  Tex.  Civ. 
App.  59,  21  S.  W.  937;  Gulf,  etc.  R.  Co.  v. 
Carter,  6  Tex.  Civ.  App.  675,  24  S.  W.  1083; 
4ttaway  V.  Carter,  1  Posey  Unrep.  Cas.  73. 

Utah. — Deseret  Nat.  Bank  v.  Kidman,  25 
Utah  379,  71  Pac.  873,  95  Am.  St.  Rep.  856.  . 

Vermont. — Brooks  v.  Chaplin,  3  Vt.  281,  23 
Am.  Dec.  209;  Chandler  v.  Spear,  22  Vt.  388. 
See  also  Galusha  v.  Sinclear,  3  Vt.  394;  Ives 
v.  AUyn,  12  Vt.  589;  Wood  v.  Cochrane,  39 
Vt.  544. 

West  Virginia. — Adams  v.  Medsker,  25  W. 
Va.  127;  Oney  v.  Clendenin,  28  W.  Va.  34; 
Fouse  V.  Gilfillan,  45  W.  Va.  213,  32  S.  E. 
178:  Blake  v.  Hollands  worth,  71  W.  Va.  387, 
76  S.  E.  814,  43  L.R.A.(N.S.)  714';  Goad 
V.  Walker,  73  W.  Va.  431,  80  S.  E.  873.  See 
also  Wise  v.  Postlewait,  3  W^  Va.  452. 

Wisconsin. — Hiles  v.  LaFlesh,  59  Wis.  465, 
18  N.  W.  435. 

Wyoming. — ^Boswell  v.  Laramie  First  Nat. 
Bank,  16  Wyo.  161,  92  Pac.  624,  rehearing 
denied  16  Wyo.  211,  93  Pac.  661. 

"The  only  general  rule  with  respect  to  the 
construction  of  these  certificates,  when  the 
object  IS  to  support  the  registration,  is,  that 
when  the  statute  has  been  substantially  com- 
plied with,  the  rights  of  the  parties  shall  not 
depend  on  strict  criticism,  but  that  any  por- 
tion of  the  deed  may  be  examined  to  give  ef- 
fect and  meaning  to  a  certificate,  which  is 
apparently  defective."  Bradford  v.  Dawson, 
2  Ala.  203. 

The  officer  taking  the  acknowledgment  may 
properly  refer  in  his  certificate  to  the  body  of 
the  deed,  identifying  the  one  with  the  other. 
Bell  V.  Evans,  10  la.  353,  wherein  the  court 
said:  **The  conclusions  of  the  officer  in  re- 
gard to  certain  facts  must  also  appear  in  the 
certificate.  1.  That  the  parties  who  thus  ap- 
peared were  personally  known  to  him.  The 
officer  here  certifies  that  'personally  appeared 
and  well  known'  to  him  the  within  named 
Isaac  C.  Smith  and  Catherine  Smith.  By 
giving  to  the  words  'well  known'  the  same  im- 


port as  the  words  'personal ly  known,'  and  by 
reference  to  the  bodv  of  the  deed,  we  find  that 
the  parties  who  personally  appeared  were  the 
'within  named,  Isaac  C.  Smith  and  Catherine 
Smith.'  Hence,  we  conclude,  with  this  con- 
struction of  'well  known,'  and  by  reference  i» 
the  body  of  the  deed,  that  it  fully  appears  that 
these  parties  were  'personally  known  to  the 
ofiicer  taking  the  acknowledgment.'  2.  The 
certificate  must  show  that  the  parties  who 
thus  appeared  were  the  same  persons  whose 
names  were  affixed  to  the  deed  as  grantors. 
The  officer  in  this  oertificate  refers  to  the 
body  of  the  deed  for  this  purpose  by  using  the 
phrases  'within  named'  and  'within  convey- 
ance.' By  reference  to  the  body  of  the  deed 
we  ascertain  that  Smith  and  wife  are  the 
only  names  affixed  thereto  as  grantors:  that 
by  the  certificate.  Smith  and  wife  are  the 
parties  who  personally  appeared  before  the 
officer,  and  who  acknowledged  the  signing  of 
the  'within  conveyance;'  that  they  were  the 
same  parties  (the  'within  named,'  Smith  and 
wife)  who  appeared  before  him,  etc." 

The  general  rule  that  resort  may  be  had 
to  an  instrument  in  aid  of  the  certificate  of 
acknowledgment  thereto,  receives  support  by 
inference  from  a  number  of  decisions  wherein 
the  courts  have  construed  the  certificate  and 
the  instrument  together,  without  referring  to 
the  right  so  to  do.    See  the  following  caees: 

United  States. — Van  Ness  v.  U.  S.  Bank^ 
13  Pet.  17,  10  U.  S.  (L..ed.)  38;  Lea  v.  Polk 
County  Copper  Co.  21  How.  493,  16  U.  S. 
( L.  ed. )  203. 

Alabama. — Shelton  v.  Aultman,  etc.  Co.  82 
Ala.  315,  8  So.  232. 

Arkansas. — Magness  v.  Arnold,  31  Ark. 
103;  Donahue  v.  Mills,  41  Ark.  421. 

California.— Middleton  v.  Findla,  25  Cal. 
76;  Talbert  v.  Stewart,  39  Cal.  602. 

Connecticut. — Sanford  v.  Bulklev,  30  Conn. 
344. 

FZoTMfa.— Einstein  v.  Shouse,  24  Fla.  490, 
5  So.  380. 

Georgia. — Doe  v.  Roe,  1  Ga.  3. 

Iowa. — Paxton  v.  Ross,  89  la.  661,  57  N.  W. 
428. 

Kentucky. — Gedges  v.  Western  Baptist  The- 
ological Inst.  13  B.  Mon.  530;  Kentucky  Land, 
etc.  Co.  V.  Crabtree,  113  Ky.  922,  70  S. 
W.  31,  24  Ky.  L.  Rep.  743;  Razor  v.  Donan, 
13  S.  W.  914,  12  Ky.  L.  Rep.  114. 

Maine. — ^Rackleff  v.  Norton,  19  Me.  274. 

Minnesota. — Rogers  v.  Manley.  46  Minn. 
403,  49  N.  W.  194;  Rodes  v.  St.  Anthony,  etc. 
Elevator  Co.  49  Minn.  370,  52  N.  W.  27. 

Missouri. — Dail  v.  Moore,  51  Mo.  589. 

Montana. — McAdow  v.  Black,  6  Mont.  601, 
13  Pac.  377. 

New  Hampshire. — Tenney  ▼.  East  Warren 
Lumber  Co.  43  N.  H.  343. 

New  York. — Johnson  v.  Bush,  3  Barb.  Ch. 
207 ;  Rogers  v.  Pell,  47  App.  Div.  240,  62  N. 
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Y.  S.  92,  agirmed  168  N.  Y.  587,  60  N.  £. 
1112. 

yorth  Carolina.— 'SYkAfter  ▼.  Hahn,  111  N. 
C.  1,  15  S.  E.  1033 ;  Mitchell  v.  Bridgers,  113 
K.  C.  63,  18  S.  E.  01. 

\orih  Dakota'. — Qeesner  v.  MinneapoliSi  etc. 
R.  Co.  15  N.  D..560,  108  N.  W.  786. 

Peim^lrania, — ^Bowlby  v.  Thunder,  3  Atl. 
5S8. 

Texns.^Cheek  v.  Herndon,  82  Tex.  146,  17 
S.  \V.  763;  Arnall  v.  Newcomb,  29  Tex.  Civ. 
App.  521,  60  S.  W.  92;  Kane  v.  Sholars,  41 
Tex.  Civ.  App.  154,  00  S.  W.  937. 

rermon*.-— Galusha  v.  Sinclear,  3  Vt.  394; 
MeDanieU  v.  Flower  Brook  Mfg.  Co.  22  Vt. 
274. 

Tirginia. — Banner  v.  Roeser,  96  Va.  238,  31 
S.  E.  67. 

Canada. — Briggs  v.  McBride,  17  K.  Bruns. 
663. 

Application  of  Rule. 

Kame  of  Gbantob  Omitted. 
In  Oeneral. 

• 

Although  the  name  of  the  grantor  should 
appear  in  a  certificate  of  acknowledgment,  it 
has  generally  been  held  that  if  the  name  can 
be  ascevtained  from  the  instrument,  the  cer- 
tificate will  be  suBtained,  as  the  material 
requisite  of  the  certificate  is  complied  with 
where  it  appears  from  it  that  the  grantor  ap- 
peared before  the  officer  and  acknowledged  it 
to  be  his  act  and  deed.  Sanford  v.  Bulkley, 
30  Conn.  344;  Milner  v.  Nelson,  86  la.  452, 
53  X.  W.  405,  41  Am.  St.  Rep.  506,  10 
LRA.  279:  Tennis  v.  Qifford,  133  la.  372, 
110  X.  \V.  586.  lUrson  v.  Eisner,  93  Minn. 
303,  2  Ann.  Cas.  089,  101  N.  W.  307 ;  Wilcox- 
on  V.  Osbom,  77  Mo.  621 ;  Chandler  v.  Spear, 
22  Vt.  388.  See  also  Philips  v.  Ruble,  Litt. 
Sel.  Cas.  221 ;  Pickett  v.  Doe,  5  Smedes  &  M. 
(Miss.)  470.  43  Am.  Dec.  523.  Compare  Hay- 
den  y.  Westcott,  11  Coon.  129;  Smith  v. 
Hunt,  13  Ohio  260,  42  Am.  Dec.  201. 

Thus,  in  Milner  v.  Nelson,  supra,  the  court 
said:  **The  certificate  shows  unmistakably 
that  9ome  person  appeared  before  the  notary 
public;  that  the  person  who  thus  appeared 
was  known  to  the  officer  to  be  the  identical 
person  whose  name  was  afilxed  to  the  inatru- 
ment  as  grantor;  and  that  the  person  whose 
name  was  so  affixed  acknowledged  the  same 
to  be  his  voluntary  act  and  deed.  Direct  ref- 
erence  is  made  to  the  signature  to  the  mort- 
gage as  an  identiftcation  of  the  person  who 
appeared  before  the  officer.  A  glance  at  the 
signature  to  the  mortgage  fully  identifies  A. 
B.  Case  as  the  person  who  appeared  before  the 
Jiotary.  It  appears  to  us  that  the  reasoning 
by  which  it  is  sought  to  make  it  appear  that 
the  blank  in  the  acknowledgment  imports 
that  no  person  appeared  before  the  officer  is 


too  refined  to  be  applied  to  the  business  trans- 
actions of  men.  Ihe  whole  scope  and  meaning 
of  the  certificate  shows  that  the  grantor  in 
the  mortgage  appeared  before  the  officer.  In 
our  opinion,  to  hold  otherwise  would  defeat 
rights  by  a  mere  technicality." 

In  Larson  v.  Eisner,  93  Minn.  303,  2  Ann. 
Cas.  989,  101  N.  W.  307,  the  court  said:  ''The 
only  question  in  this  case  is  the  sufficiency 
of  the  acknowledgment  to  the  assignment  of 
a  mortgage.  .  .  .  This  certificate  is  sub- 
stantially the  same  as  required  by  section 
5650,  G.  S.  1894,  and  the  only  defect  claimed 
to  exist  is  that  the  name  of  the  person  ac- 
knowledging the  instrument  is  not  inserted. 
A  liberal  rule  of  construction  prevails  as  to 
statutes  of  this  character,  and  resort  may  be 
had  to  the  whole  deed  or  instrument  in  order 
to  ascertain  the  meaning  of  the  certificate  of 
acknowledgment.  ...  In  Bennett  v.  Knowles, 
66  Minn.  4,  68  N.  W.  Ill,  the  rule  of  liberal 
construction  is  reiterated,  and  emphasis  is 
placed  upon  the  two  essential  elements  to  a 
valid  certificate  of  acknowledgment — the 
identity  of  the  party  executing  the  in- 
strument, and  his  acknowledgment  or  ad- 
mission that  he  did  execute  it.  Does 
the  certificate  under  consideration  bear 
the  test?  We  are  not  warranted  in  as- 
suming that  the  execution  of  the  certificate 
by  the  notary  public,  with  the  seal  attached, 
at  a  specified  date,  was  an  idle  ceremony. 
The  mere  fact  that  the  name  of  the  assignor 
is  omitted  from  the  certificate  does  not  render 
it  uncertain  as  to  the  identity  of  the  person 
appearing  before  the  notary.  It  is  evident 
from  the  face  of  the  certificate  that  the  as- 
signor came  before  the  notary  and  acknowl- 
edged the  instrument,  and  that  the  omission 
of  his  name  from  the  blank  space  provided  in 
the  form  of  acknowledgment  used  occurred 
through  a  clerical  mistake.  While  the  cer- 
tificate would  be  more  complete  with  it,  the 
necessary  facts  are  reasonably  inferable  with- 
out the  name.  It  is  evident  some  one  ap- 
peared, and  it  is  unreasonable  to  assume  that 
it  may  have  been  some  one  other  than  the 
assignor.  The  general  trend  of  judicial  ex- 
pression on  the  subject  is  in  harmony  with 
this  view." 

In  Chandler  v.  Spear,  22  Vt.  388,  it  ap- 
peared that  in  the  body  of  the  deed  one  of 
the  grantors  was  described  as  Richard  G. 
Bailey,  and  it  was  signed  and  sealed  R.  G 
Bailey.  The  acknowledgment  was  by  "Ricli- 
ard  G."  It  was  held  that  although  the  name 
"Bailey"  was  omitted  in  the  acknowledgment, 
yet  the  statement  that  Richard  G.  who  execut- 
ed the  instrument,  acknowledged  it,  rendered 
it  sufficiently  certain  that  it  was  acknowl- 
edged by  Richard  G.  Bailey,  the  grantor. 

In  Sanford  v.  Bulkley,  30  Conn.  344,  it  ap- 
peared that  the  language  of  a  certificate  of 
acknowledgment  of  a  deed  was  as  follows: 
"Personally  appeared — signer   and  sealer  of 
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the  foregoing  instrument,  and  acknowledged 
the  same  to  be  his  free  act  and  deed."  In 
holding  that  the  certificate  showed  that  the 
person  who  acknowledged  was  the  veritable 
grantor  known  to  the  magistrate  as  such,  the 
court  said:  "The  magistrate  was  a  subscrib- 
ing witness,  and  must  have  known  who  did 
sign  and  seal  the  deed,  and  therefore  who  the 
grantor  in  fact  was;  and  when  he  certifies 
that  the  'signer  and  sealer'  acknowledged  the 
deed,  it  does  appear  from  the  deed  and  certifi- 
cate together  that  the  magistrate  had  actual 
knowledge  that  it  was  the  veritable  grantor 
who  appeared  and  acknowledged  the  instru- 
ment." 

However,  in  Hayden  v.  Westcott,  11  Conn. 
120,  it  appeared  that  the  acknowledgment  to 
the  deed  offered  in  evidence  was  in  these  words: 
"Personally  appeared  and  acknowl- 
edged this  instrument,  by  him  sealed  and  sub- 
scribed, to  be  his  free  act  and  deed."  In  hold- 
ing that  the  deed  was  properly  rejected,  the 
court  said :  "It  has  been  urged,  that  the  ac- 
knowledgment is  a  part  of  the  deed ;  and  that, 
in  giving  a  construction  to  the  certificate,  the 
whole  instrument  should  be  taken  together; 
and  that  the  pronouns  'him'  and  'his'  in  the 
certificate  refer  to,  and  should  be  supplied  by 
the  name  of  Knight  Whittemore,  the  last  an- 
tecedent. The  rule  undoubtedlv  is,  that  in 
construing  an  instrument,  the  whole  must  be 
taken  together.  But  the  application  of  the 
rule  to  this  case,  may  well  be  questioned. 
Admitting  it,  however,  to  apply,  and  the  con- 
struction put  upon  the  certificate  by  the 
plaintiffs'  counsel  to  be  correct,  it  would 
then  read  in  this  manner:  Tersonally  ap- 
peared and  acknowledged  this  instrument,  by 
Knight  Whittemore  sealed  and  subscribed,  to 
be  his  (Knight  Whittemore*8)  free  act  and 
deed.*  Now  could  this,  according  to  any  rule 
of  construction,  be  intended  to  be  the  ac- 
knowledgment of  the  grantor  T  Would  not  the 
inference  be  the  other  way;  and  that  some 
person  other  than  the  grantor  appeared  and 
acknowledged  the  deed?  It  has  been  said, 
again,  that  the  certificate  is  the  language  of 
the  magistrate;  and  that  its  fair  import  is, 
that  the  person  by  whom  the  deed  is  executed, 
appeared  and  acknowledged  it.  If  this  be  so, 
the  deed  is  undoubtedly  well  acknowledged. 
But  are  not  the  terms  of  the  acknowledg- 
ment always  the  language  of  the  person  mak- 
ing it?  And  does  the  certificate  of  the  magis- 
trate import  anything  more  than  that  it  was 
made  before  him,  and  in  his  presence?  And 
is  it  the  fair  import  of  this  certificate.,  that 
the  grantor  appeared  and  made  the  acknowl- 
edgment? The  certificate  is,  to  say  the  least 
of  it,  equivocal;  and  every  word  of  it  would 
be  satisfied,  provided  some  person  other  than 
the  grantor  appeared  before  the  magistrate 
aod  acknowledged  the  instrument.  How,  then, 
can  we  say  that  the  requirements  of  the 
statute  have  been  complied  with;  and  that 


this  deed  has  been  duly  acknowledged  by  the- 
grantor?  If  we  were  permitted  to  look 
away  from  the  certificate  and  to  speculate 
upon  probabilities,  we  might,  and  undoubted- 
ly should,  come  to  the  conclusion,  that  the 
deed  was  acknowledged  by  the  grantor;  be- 
cause it  is  highly  improbable ,  that  any  other 
person  should  have  appeared  and  made  the 
acknowledgment.  And  so  too,  in  the  case  of 
Stanton  v.  Button,  the  court  might  have  in- 
ferred, that  when  the  grantor  came  before 
the  nuigistrate,  he  came  to  make,  and  did  in 
fact  make,  the  acknowledgment;  because  he 
could  have  appeared  for  no  other  legitimate 
purpose  connected  with  the  deed.  But  we 
may  not  thus  speculate.  We  can  only  give  a 
contruction  to  the  certificate;  and  upon  this 
a  majority  of  the  court  are  of  opinion,  that 
the  deed  is  not  duly  acknowledged,  and  that 
it  was  properly  rejected  on  the  circuit." 

In  Huff  V.  Webb,  64  Tex.  284,  a  certificate 
of  acknowledgment,  which  after  stating  that 
the  named  grantor  personally  appeared  be- 
fore and  was  well  known  to  the  officer  taking 

it,  recited  "and  acknowledged  that had 

signed,  sealed  and  delivered  the  same  for  the 
purposes  and  consideration  therein  stated," 
was  held  to  be  defective  in  that  it  was  not 
made  to  appear  that  the  grantor  declared  be- 
fore the  officer  that  he  executed  the  deed.  The 
court  followed  the  decision  in  Buell  v^  Irwin, 
24  Mich.  152,  wherein  the  certificate  of  ac- 
knowledgment to  the  deed  in  question  con- 
tained a  precisely  similar  defect,  and  a  like 
ruling  was  made,  based  on  the  holding  in 
Hayden  v.  Westcott,  11  Conn.  129,  supra. 

In  Livingston  v.  Kettelle,  1  Gilman  III.  116, 
41  Am.  Dec.  166,  wherein  it  appeared  that 
the  certificate  of  acknowledgment  of  a  mort- 
gage stated  that  the  "above-named  mortgagor'* 
personally  appeared  before  the  justice  of  the 
peace,  and  that  he  was  personally  known  to 
him  as  the  identical  person  who  executed  the 
mortgage,  it  was  held  thai  this  was  equiv* 
alent  to  a  statement  thai  the  individual  was 
personally  known  to  the  justice  to  be  the 
person  whose  name  was  subscribed  to  the 
mortgage,  and  that  the  term,  "the  above- 
named  mortgagor,"  must  be  understood  to 
mean  the  real  party  who  was  to  execute  the 
mortgage.  Hence  the  court  held  that  the 
certificate  was  a  substantial  compliance  with 
the  statute. 

Ewthani^  and  Wife. 

It  has  been  held  that  the  two  certificates 
in  the  case  of  a  husband  and  wife,  viz.,  the 
separate  acknowledgment  of  the  wife,  and 
the  acknowledgment  by  both  the  husband  and 
wife,  may  be  read  in  connection  with  the 
whole  instrument  and  with  each  other,  to  cure 
the  omission  of  the  name  of  a  grantor  in  one 
of  the  certificates.  Frederick  v.  Wilcox,  119 
Ala.  355,  24  So.  582,  72  Am.  St.  Rep.  925; 
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Wright  V.  Wilson,  17  Mich.  192;  Blake  v. 
Hollandsworth,  71  W.  Va.  387,  76  S.  E.  814, 
43  L.  R.  A.   (N.  S.)   714. 

In  the  case  first  cited  it  appeared  that  ae* 
knowledgment  of  a  wife  to  a  mortgage  was 
in  conformity  with  the  statute  except  that,  the 
name  of  the  husband  was  not  stated  therein, 
but  the  place  for  it  was  left  blank.  Following 
this  separate  acknowledgment  by  the  wife 
was  the  usual  acknowledgment  by  the  hus- 
band  and  wife,  which  was  in  all  respects  reg- 
ular and  full  except  that  it  set  out  the  name 
of  the  husband  and  then  employed  the  words 
"and  his  wife"  in  place  of  setting  out  her 
name.  It  was  held  tiiat  these  two  certificates 
might  be  read  in  connection  with  the  mort- 
gage and  with  each  other.  Compare,  however, 
Robinson  v.  Noel,  49  Miss.  253,  wherein  it 
was  held  that  an  acknowledgment  of  the  wife, 
which  was  insufficient  in  itself,  could  not  be 
helped  out  and  made  valid  by  reference  to 
that  of  her  husband. 

In  Donahue  v.  Mills,  41  Ark.  421,  it  ap- 
peared that  the  certificate  of  a  notary  public 
to  a  trust  deed  was  substantially  as  follows: 
''Before  me  .  .  .  personally  appeared  Theo- 
dore B.  Mills  and  Hannah  A.  Mills,  his  wife, 
grantors  in  the  above  deed  of  conveyance,  of 
full  age,  to  me  well  known,  who  acknowledged 
that  he  had  voluntarily  executed  and  deliv- 
ered the  same  for  the  purpose  and  considera- 
tions mentioned,  and  desired  the  same  to  be 
90  certified.  And  I  do  further  certify  that  on 
this  day  voluntarily  appeared  before  me 
,  to  me  well  known,  as  the  per- 
son whose  name  appears  upon  the  within  and 
foregoing  deed,  and  in  the  absence  — 
said   husband  declared   that  


had  of  her  own  free  will  executed  the 

foregoing  deed  for  the  purposes  therein  con- 
tained and  set  forth,  and  that  she  relinquishes 
her  dower  in  and  to  the  property  conveyed 
freely  and  without  compulsion  or  undue  in- 
fluence of  her  husband.  Given  under  my  hand 
and  seal/'  etc.  In  holding  the  certificate  of 
acknowledgment  to  be  sufficient,  when  read 
with  the  deed,  the  court  said:  "It  is  evident 
that  the  blanks,  which  probably  were  left  in- 
advertently in  the  use  of  printed  forms,  make 
no  obscurity.  Only  two  names  were  on  the 
deed — one  male  and  one  female — ^Theodore  B. 
and  his  wife  Hannah  Mills.  They  both  ap- 
peared before  the  notary.  He  had  certified 
the  husband's  acknowledgment.  The  follow- 
ing one,  using  feminine  pronouns  and  refer- 
ring to  the  name  signed  to  the  deed,  could  by 
no  construction  be  made  to  apply  to  any  other 
person  than  his  wife.  Upon  its  face  the 
certificate  is  sufficient." 

Naicc  op  Grantob  MissTAns). 

Where  the  certificate  of  acknowledgmenti 
of  a  conveyance  identifies  the  parties  as 
known  to  the  officer  taking  the  acknowledg- 


ment to  be  the  persons  who  executed  the 
same,  the  fact  that  the  names  of  the  partiea 
appear  in  the  certificate  in  a  misspelled  form, 
will  not  vitiate  the  instrument,  as  it  will  be 
presumed  that  the  variance  in  the  names  is. 
the  result  of  a  clerical  error  merely.  Bruns- 
wick-Balke-Collender  Co.  v.  Brackett,  37 
Minn.  58,  33  N.  W.  214;  Coates  v.  Smith,  81 
Ore.  556,  160  Pac.  517.  And  see  the  reported 
case. 

Thus  in  Coates  v.  Smith,  supra,  it  appeared 
that  the  names  of  the  parties  appeared  in  the 
certificate  of  acknowledgment  of  a  mortgagee- 
spelled   as  "Samuel  H.   Smith"  and  "Adora 
L,  Smith,"  instead  of  "Chester  A.  Smith"  and 
"Otis  S.  Smith."     In  holding  the  certificate 
to  be  sufficient,  the  court  said:   "The  material 
matter  in  such  a  certificate  of  acknowledg- 
ment is  the  identification  of  the  mortgagors,, 
and  not  the  notation  of  their  names.     The 
one   in   question    shows   that  the   officiating 
notary  declares  that  the  persons  appearing: 
before  him  and  acknowledging  the  execution 
of  the  instrument  are  personally  known  to 
him   to   be   the   identical   persons   described 
therein,  and  who  executed  the  same.    It  there- 
fore appears  from  the  instrument  that  the  of- 
ficer  taking   the   acknowledgment   identified 
the  mortgagors,  although  he  did  not  correctly 
write  their  names.     Under  our  statute  there 
is  no  specific  requirement  that  the  name  of  sl 
grantor  or  mortgagor  shall  be  contained  in 
the  certificate  of   acknowledgment.     Section 
7109,  L.  0.  L.  directs  that:  'The  officer  taking^ 
such  acknowledgment  shall  indorse  thereon  a 
certificate    of    the    acknowledgment   thereof,, 
and  the  true  date  of  making  the  sam<*,  under 
his  hand.'    If  the  certificate  shows  that  such 
officer  knows  that  «!the  person  making  such 
acknowledgment  is  the  individual  described 
in  and   who  executed  such  conveyance,'  the 
identification   is  complete  according  to   sec* 
tion  7119,  L.  0.  L.    No  other  description  or 
name  of  the  grantor  is  absolutely  essentiaL 
Omitting  the  erroneous  names,  which  may  be 
treated  as  surplusage,  the  certificate  in  the 
present  case  plainly  identifies  the  mortgagors. 
A  reference  to  the  mortgage  clearly  indicates 
that  the  names  writt^i  in  the  certificate,  and 
also  the  description  of  one  of  the    mortgagors 
as  the  wife  of  the  other,  when  both  are  des- 
ignated in  the  conveyance  as  'single/  are  cleri- 
cal errors.    It  is  now  well  established  by  the 
great  weight  of  authority  that  a  certificate 
failing   to    name    the    acknowledging   party 
where  reference  is  made  in  the  certificate  to 
the  party  who  executed  the  conveyance  does 
not  affect  the  validity  of  the  acknowledgment. 
.   .  .  The  language  of  such  certificate  will  be 
accorded  a  liberal  construction,  and,  when  it 
refers  to  the  conveyance,  reference  may  be 
had  to  the  body  of  the  deed  or  mortgage  in 
aid  of  the  certificate  of  acknowledgment,  and, 
if  the  two  together  show  a  substantial  com- 
pliance with  the  statute,  it  is  sufficient." 
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In  Brunswick-Balke-Collender  Co.  v.  Brack- 
ett,  37  Minn.  58,  33  N.  VV.  214,  it  appeared 
that  a  certificate  of  acknowledgment  wherein 
the  venue  was  stated  as  "Hennepin  County," 
declared  that  "this  mortgage  was  duly  ac- 
knowledged before  me  by  the  above-named  J. 
H.  Hennepin,  the  mortgagor  therein  named/' 
but  that  J.  H.  Huntingdon  was  named  as 
mortgagor  in  the  body  of  the  instrument. 
The  court  held  that  no  particular  form  of 
certificate  being  required,  it  was  sufficient  if 
the  fair  import  of  it  was  that  the  mortgagor 
appeared  in  person  before  the  officer,  and  ac- 
knowledged that  the  instrument  was  his  act 
and  deed.  These  facts,  the  court  held,  clearly 
appeared  from  the  language  of  the  certificate 
in  question  when  read  in  connection  with  the 
mortgage  itself,  as  it  was  perfectly  evident 
that  the  word  Hennepin  was  a  mere  clerical 
error. 

So  it  has  been  held  that  where  it  appears 
from  an  inspection  of  the  whole  instrument 
that  the  person  named  in  the  certificate  of 
acknowledgment  is  the  person  who  executed 
the  instrument,  a  clerical  error  in  his  name 
as  stated  in  the  certificate  of  acknowledg- 
ment will  not  invalidate  it.  Shelton  v.  Ault- 
man,  etc.  Co.  82  Ala.  315,  8  So.  232;  Middle- 
ton  V.  Findla,  25  Cal.  76;  Paxton  v.  Ross,  89 
la.  661,  57  N.  W.  428;  Gedges  v.  Western 
Baptist  Theological  Inst.  13  B.  Mon.  (Ky.) 
630;  Kentucky  Land,  etc.  Co.  v.  Crabtree,  113 
Ky.  922,  70  S.  VV.  31,  24  Ky.  L.  Rep.  743; 
Rogers  v.  Manley,  46  Minn.  403,  49  N.  W. 
194;  Rodes  v.  St.  Anthony,  etc.  Elevator  Co. 
49  Minn.  370,  52  N.  W.  27 ;  vShaffer  v.  Hahn, 
111  N.  C.  1,  15  S.  E.  1033;  Mitchell  v.  Bridg- 
ers,  113  N.  C.  63,  18  S.  E.  91;  Cheek  v.  Hem- 
don,  82  Tex.  146,  17  S.  W.  763;  Arnall  v. 
Newcomb,  29  Tex.  Civ.  App.  621,  69  S.  W. 
92;  Kane  v.  Sholars,  41  Tex.  Civ.  App.  154, 
90  S.  W.  937.  See  also  Taylor  v.  Silliman, 
49  Tex.  Civ.  App.  286, 108  S.  W.  1011;  Haney 
V.  Gartin,  61  Tex.  Civ  App.  577,  113  S.  W. 
166. 

In  Shelton  v.  Aultman,  etc.  Co.  82  Ala.  316, 
8  So.  232,  it  appeared  from  an  inspection  of 
an  original  mortgage  that  the  name  "S.  E: 
tShelton"  was  signed  thereto,  and  that  the  of- 
ficer taking  the  acknowledgment  certified 
that  S.  E.  Shelton,  whose  name  was  signed 
to  the  mortgage,  and  who  acknowledged  its 
execution,  was  known  to  him  to  be  the  wife 
of  the  mortgagor.  It  was  held  that  though 
her  real  name  might  be  Lucinda  E.  Shelton, 
the  certificate  sufficientlv  identified  the  wife 
of  the  mortgagor  as  the  person  making  the 
acknowledgment,  and  who  afiixed  her  signa- 
ture to  the  mortgage. 

In  Rodes  v.  St.  Anthony,  etc.  Elevator  Co. 
49  Minn.  370,  52  N.  W.  27,  it  appeared  that 
a  mortgage  was  executed  by  ''Wm.  Schrieber,** 
but  in  the  certificate  of  acknowledgment  the 
mortgagor  was  designated  by  the  name  of 


"Wm.  Stueber."  It  was  held  that  as  the 
certificate  identified  the  person  named,  as 
known  to  the  officer  taking  the  acknowledg- 
ment *'to  bs  the  person  above  named/'  it  waa 
evident  that  the  variance  was  not  material 
and  arose  from  a  clerical  error  in  writing  the 
name  of  the  mortgagor. 

In  Arnall  v.  Newcomb,  29  Tex.  Civ.  App. 
521,  69  S.  W.  92,  it  was  held  that  though 
conveyances  were'  signed  by  Emma  A.  and 
Jas.  A.  Arnall,  and  the  certificates  showed 
that  E^ma  A.  and  Jas.  A.  Arnold  made  the 
acknowledgments,  the  certificates  were  suffi- 
cient. 

In  Gedges  v.  Western  Baptist  Theological 
Inst.  13  B.  Mon.  (Ky.)  530,  a  deed  from  one 
Rich  and  his  wife  was  objected  to  on  the 
ground  that  the  certificate  of  privy  examina- 
tion of  the  wife  was  defective,  in  that  it  gave 
the  name  Sarah  Going,  and  not  Sarah  Rich, 
as  the  person  privily  examined.  It  described 
the  deed  as  being  from  Joseph  Rich  and 
Sarah,  his  wife,  to  Ezra  Going,  and  after 
stating  the  acknowledgment  *'by  the  said 
Joseph  Rich,"  went  on  to  say  "and  the  said 
Sarah  Going  being  examined,''  etc.  The  couit 
held  that  the  name  Going  being  obviously  in- 
serted by  mistake  instead  of  Rich,  and  the 
certificate  being  sufficient  vrithout  either  of 
these  words,  and  containing  enough  on  its 
face  not  only  to  show,  but  also  to  correct 
the  mistake,  the  word  Going  should  be  disre- 
garded as  being  unnecessary  and  repugnant, 
and  therefore  as  not  vitiating  a  certificate 
which  would' be  complete  without  it. 

In  Kentucky  Land,  etc.  Co.  v.  Crabtree,  113 
Ky.  922,  70  S.  W.  31,  24  Ky.  L.  Rep.  743,  it 
appeared  that  a  deed  was  signed  "James  M. 
Barclay."  The  certificate  of  acknowledgment 
stated  "that  this  deed  from  James  M.  Bar- 
clay to  Samuel  Beatty  and  others  was  this 
day  produced  to  me  in  my  office  by  the  said 
John  L.  Barclay  to  be  his  act  and  deed."  The 
court  held  that  the  act  of  the  officer  as  well 
as  the  certificate  would  be  meaningless,  unless 
the  court  held  that  when  the  officer  said  the 
deed  had  been  acknowledged  by  the  "said" 
Barclay,  he  referred  to  the  person  who  had 
actually  signed  the  deed  and  whose  name  ap- 
peared thereto,  and  that  the  words  "John  L." 
were  but  a  mistake  in  the  transcript. 

In  Kane  v.  Sholars,  41  Tex.  Civ.  App.  154, 
90  S.  W.  937,  it  was  held  that  the  objection 
that  a  grantor  was  named  in  the  deed  as  S. 
W.  Sholars,  and  signed  as  such,  while  the 
certificate  of  acknowledgment  named  him  as 
S.  W.  Sholars,  Sr.,  was  immaterial,  since  the 
notary  certified  that  S.  W.  Sholars,  Sr.,  who 
acknowledged  the  deed,  was  the  same  person 
who  executed  it. 

In  Cheek  v.  Herndon,  82  Tex.  146,  17  S.  W. 
763,  it  appeared  that  a  deed  by  a  man  whose 
true  name  was  Jasper  M.  Williamson  was 
signed  J.  M.  Williamson  and  acknowledged 
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lor  record  bj  Jarines  M.  Williamaon.  It  wm 
held  that  th«  '^Jamee"  was  an  error  in  the 
certificate  of  acknowledgment  which  was  cler- 
ical only,  the  grantor's  identity  being  dearly 
eetabliahed. 

In  Haney  ▼.  Gartin,  51  Tex.  Civ.  App.  577, 
113  S.  W.  16e,  it  was  held  that  a  deed  with 
an  acknowledgment  defective  in  that  the 
name  *' Easter"  was  used  therein  instead  of 
"Ester,"  was  admissible  under  the  statute 
(Rev.  St.  1895,  art.  3232,  as  amended  by  Gen. 
Uws  1907,  c.  165,  p.  308)  providing  for  the 
admission  of  defectively  acknowledged  in- 
struments, the  defect  being  regarded  aa  a 
mere  clerical  error. 

In  Taylor  v.  Silliman,  49  Tex.  Civ.  App. 
285.  108  S.  W.  1011,  it  was  held  that  since 
there  was  no  issue  in  the  evidence  as  to  the 
identity  of  the  person  who  executed  and  ac- 
knowledged the  instrument,  the  error  of  the 
notary  in  writings  the  name  "Lutica,"  instead 
of  ''Lutitia,*'  conceding  that  the  two  names 
were  not  idem  sonans,  was  immaterial. 

In  Grand  Tower  Min.  etc.  Co.  v.  Gill,  111 
111.  541,  it  appeared  that  one  of  the  grantors 
in  a  deed  was  described  as  Robert  P.  McClin- 
tock,  and  that  he  executed  the  same  by  the 
name  R.  Parker  McClintock.  The  certificate 
of  acknowledgment  showed  that  Robert  P.  Mc- 
Clintock acknowledged  the  deed,  and  it  was 
held  that  this  was  sufficient  to  show  that  he 
and  R.  Parker  McClintock  were  the  same  per- 
son. 

In  Lyon  v.  Kain,  36  111.  362,  it  was  con- 
ceded that  the  names  of  the  grantors  were 
correctly  writ^n  in  the  body  of  the  deed  as 
Samuel  B.  Post  ley  and  Abraham  B.  Kain,  but 
the  deed  was  signed  "S.  Brook  Postley*'  and 
''A.  Boudouine  Kane.''  The  officer  taking  the 
acknowledgment  certilied  that  he  knew  them 
to  be  the  identical  persons  named  in  the  fore- 
going and  annexed  deed  of  conveyance  as  the 
makers  thereof.  The  court  held  that  as  there 
was  no  evidence  in  the  record  attacking  tho 
truth  of  the  certificates,  they  must  be  held 
to  be  sufficient,  saying:  ^'Wlien  it  is  remem- 
bered that  the  law  requires  the  officer  to  be 
personally  acquainted  with  the  gri^ntor,  or 
to  have  his  identity  proved,  before  he  receives 
the  acknowledgment,  we  can  perceive  no  ir- 
regularity in  the  execution  of  this  convey- 
ance. The  identity  of  the  grantor,  and  not 
the  person  who  merely  signs  the  deed,  must 
be  established  before  the  officer  can  act.  His 
identity  is  a  fact  that  the  officer  must  know, 
or  have  proved,  before  he  is  authorized  to 
grant  his  certificate,  and  when  lie  has  found 
and  certified  that  fact,  it  is  binding  until  re- 
butted. .  .  .  The  party  executing  any  instru- 
ment may  adopt  any  name,  and  he  will  be 
bound  bv  its  execution.  If  not  his  real  name, 
bis  identity  with  the  execution  must  be 
proved,  and  we  think  it  has  been  done  in  this 
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Where  a  grantor  is  signing  an  instrument 
uses  the  initial  only  of  his  Christian  name, 
but  in  the  certificate  of  acknowledgment  his 
name  appears  in  full,  the  certificate  is  never- 
theless valid.  Paxton  v.  Ross,  89  la.  661,  57 
N.  W.  428;  Copelin  v.  Shuler  (Tex.)  6  S.  W. 
668;  Briggs  v.  McBride,  17  N.  Bruns.  663.  In 
Paxton  V.  Ross,  supra,  it  was  held  that  the 
certificate  of  acknowledgment  of  one  Michael 
Thompson  rendered  it  satisfactorily  certain 
that  Michael  Thompson,  who  appeared  be- 
fore the  notary,  was  the  same  person  as  M. 
Thettipson  who  executed  the  deed.  Likewise 
in  Copelin  v.  Shuler  (Tex.)  6  8.  W.  668, 
wherein  it  appeared  that  one  Richard  M.  Hop- 
kins acknowledged  that  he  executed  the  power 
of  attorney,  i.  e.,  signed  his  name  as  ^'R. 
M.  Hopkins"  thereto,  it  was  held  that  the 
certificate  was  sufikient  to  identify  the  party 
who  acknowledged  to  be  the  party  who  signed 
the  deed. 

However,  it  has  been  h^d  that  a  certificate 
of  acknowledgment  to  an  instrument  is  not 
good  where  it  sets  out  the  name  of  an  entirely 
different  person  from  the  one  signing  the  in- 
strument Powers  V.  Hatter,  152  Ala.  636, 
44  So.  859 ;  Heil  v.  Redden,  38  Kan.  255,  16 
Pac.  743;  Hiss  v.  McCabe,  45  Md.  77;  Booth- 
royd  V.  Engles,  23  Mich.  19;  Stephens  v.  Motl, 
81  Tex.  115,  16  S.  W.  731;  Carleton  v.  Lom- 
bardi,  81  Tex.  355,  16  S.  W.  1081;  McKinzie 
V.  Stafford,  8  Tex.  Civ.  App.  121.  27  S.  W. 
790;  Minor  v.  Powers  (Tex.)  38  S.  W.  400. 
Thus,  in  Heil  v.  Redden,  supra,  wherein  the 
name  of  Geo.  H.  Case  appeared  in  the  body  of 
the  deed  and  as  the  signer  of  it,  but  in  the 
acknowledgment  of  the  deed  it  was  written 
^'Personallv  came  before  me  Geo.  H.  Crane, 
who  is  known  to  me  to  be  the  signer  and 
sealer  of  the  foregoing  deed,"  it  was  held  that 
the  instrument  was  not  competent  evidence 
as  a  conveyance  by  Geo.  H.  Case.  Likewise, 
in  Hiss  v.  McCabe,  45  Md.  77,  it  was  held 
that  an  acknowledgment  which  purported  to 

have  been  made  by Murray  without 

other  designation  of  the  person  making  the 
acknowledgment  was  insufficient  to  convey  the 
title  of  a  grantor  in  the  deed  named  Jacob 
Murray.  In  Stephens  v.  Motl,  81  Tex.  115, 
16  S.  W.  731,  it  was  held  that  an  unexplained 
certificate  of  acknowledgment  by  one  James 
Butter,  acknowledging  the  execution  of  a  deed 
signed  by  and  purporting  to  be  the  act  of 
Jonas  Butter,  could  not  be  held  to  authorize 
its  record.  In  Boothroyd  v.  Engles.  23  Mich. 
19,  it  was  held  that  the  record  of  a  deed,  pur- 
porting to  have  been  signed  by  Harmon  Sher- 
man, and  certified  to  have  been  acknowledged 
by  Hiram  Sherman  (the  latter  name  having 
been  inserted  in  the  beginning  of  the  deed  aa 
grantor),  could  not  be  received  in  evidence  as 
the*  conveyance  of  Hiram  Sherman.  The 
court  said  that,  in  the  absence  of  proof,  a 
deed  signed  by  Harmon  and  acknowledged  by 
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Hiram  was  ugoed  and  acknowledged  by  dif* 
ferent  per«oner.  In  C'arleton  v.  XxMonbardi;  8! 
Tex.  355^  16  Si  W.  1081,  it  appeared  that  a 
deed  was  signed  by  F.  W.  Chandler,  while  the 
certificate  of  tlie  notary  public  stated  that  it 
waa  acknowledged  by  T.  W.  Chandler.  It  «va« 
held  that  the  acknowledgment  was  not  one  oii 
which  the  deed  might  lawfully  be  recorded.  In 
McKinzie  v.  Stafford,  8  Tex.  Civ.  App.  121,  27 
8.  W.  790,  it  was  held  that  a  certificate  of 
the  officer  that  **F,  M.  McKezie"  appeared  be« 
fitte  him,  and  acknowledged  that  he  signed  an 
instrument  purporting  on  its  face  to  have 
been  signed  by  "F.  M.  McKinzie,"  was  in- 
sufficient in  law  to  authorize  the  registration 
of  the  instrument.  In  Minor  v.  Powers, 
(Tex.)  38  S.  W.  400,  it  did  not  appear  that 
Robert  Gaines,  one  of  the  makers  of  the  deed, 
acknowledged  the  execution  of  the  instrument, 
and  the  court  held  that  it  could  not  conclude, 
in  the  absence  of  anything  to  the  contrary, 
as  shown  by  the  record,  that  he  was  the  same 
person  as  the  Robert  Lewis  who  did  acknowl> 
edge  the  execution  of  the  instrument,  but  did 
not  sign  it. 

Identity    of    Gba:vtok    Not    Sutficientlt 

Shown. 

Where  H  does  not  clearly  appear  from  the 
certificate  of  acknowledgment  that  the  per- 
son acknowledging  is  the  person  who  executed 
the  instrument,  it  has  been  held  that  resort 
may  be  had  to  the  instrument  itself,  and 
when  both  read  together  show  that  the  per* 
son  who  acknowledged  the  execution  of  the 
instrument  was  the  same  person  who  executed 
it,  the  certificate  will  be  held  sufficient.  Car- 
penter V.  Dexter,  8  Wall.  613, 19  U.  S.  (L.  ed.) 
426;  Gates  v.  Hester,  81  Ala.  357,  1  So.  846; 
Wilson  T.  Russell,  4  Dak.  376,  31  N.  W.  645; 
Deseret  Nat.  Bank.  v.  Kidman,  25  Utah  379, 
71  Pac.  873,  95  Am.  St.  Rep.  856. 

In  Carpenter  v.  Dexter,  8  Wall.  513,  19  U. 
S.  (L.  ed.)  426,  it  appeared  that  a  certificate 
of  acknowledgment  of  a  deed  stated  that  the 
''above-named  William  T.  Davenport,  who 
has  signed,  sealed,  and  delivered  the  above  in- 
strument of  writing,  personally  appeared"  be- 
fore the  justice  of  the  peace  taking  the  ac- 
knowledgment, but  did  not  state  that  the 
grantor  was  known  to  the  officer  taking  the 
acknowledgment,  as  required  by  the  statnte 
(Rev.  Stat.  111.  1845,  c.  24,  §  20).  The  at- 
testation clause  of  the  deed  stated  that  it  was 
"signed,  sealed,  and  delivered''  in  the  pres- 
ence of  the  subscribing  witnesses,  one  of  whom 
was  the  justice  of  the  peace  taking  the  ac- 
knowledgment. The  court  held  that  the  cer- 
tificate to  the  deed  in  question  conformed,  in 
substance,  when  read  in  connection  with  the 
deed  itself,  to  the  requirements  of  the  law, 
as,  when  read  with  the  deed,  the  certificate 
amounted  to  this:  that  the  grantor  personally 


appeared  before,  the  officer^  and  in  his  pres- 
ence^ signed,  sealed  and.  delivered  the  instni- 
raent,  and  (then  acknowledged  4he  same  before 
him.  VVhen  thus  read,  an  ;a^rmatiou  in  the 
words  of  the  statute  could  not,  the  court 
held,  more  clearly  express  the  identity  of  the 
grantor  with  that  of  the  party  making  the 
acknowledgment. 

\Vhere  it  appeared  that  the  officer  taking 
the  acknowledgment  to  a  mortgage  failed  to 
certify  that  the  person  examined  was  known 
or  made  known  to  him  to  be  the  wife  of  the 
grantor,  it  was  held  that  the  mortgage  might 
be  examined  to  give  effect  and  meaning  to 
the  certificate.  The  court  said  that  when 
these  were  considered  together,  they  showed 
that  the  person  named  in  each  as  the  wife  of 
the  mortgagor,  and  who  signed  the  same,  was 
the  same  person  who  was  examined,  and  who, 
it  was  certified,  was  known  to  the  acknowledg- 
ing officer.  Gates  v.  Hester,  81  Ala.  357,  1 
So.  848. 

In  Deseret  Nat.  Bank.  v.  Kidman,  25  Utah 
379,  71  Pac.  873,  95  Am.  St.  Rep.  856,  it  was 
objected  that  the  certificate  of  acknowledg- 
ment of  a  chattel  mortgage  did  not  recite  that 
the  mortgagor  was  known  to  the  notary  to  be 
the  person  who  signed  the  instrument.  It 
was  held  that  the  certificate,  when  read  with 
the  affidavit  attached  to  the  mortgage  im- 
mediately preceding  the  acknowledgment, 
which  stated  that  the  mortgage  was  made  in 
good  faith  and  M'itliout  any  design  to  hinder 
the  mortgagor's  creditors,  clearly  showed  that 
the  person  who  executed  the  mortgage  was 
the  same  person  who  acknowledged  the  execu- 
tion of  it. 

In  Wilson  v.  Russell,  4  Dak.  376,  31  N.  W. 
645,  it  appeared  that  a  certificate  of  acknowl- 
edgment of  a  sheriff's  dieed  was  as  follows: 
"Before  me  personally  appeared  R.  N.  Ink, 
sheriff  of  the  county  of  Richland,  territory  of 
Dakota,  personally  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  within 
instrument,  and  acknowledged  that  he,  as 
such  sheriff  aforesaid,  executed  the  same.*'  It 
was  objected  that  the  certificate  did  not  con- 
tain the  words  'described  in,  and  who  execut- 
ed,"  which  were  part  of  the  form  prescribed 
by  statute  (Code  Civ.  Proc  §  666).  But  the 
court  said:  '^Remembering  that  it  is  an  ac- 
knowledgment of  the  execution  of  a  sheriiTs 
deed  that  is  in  question,  and  examining  the 
deed  itself,  we  find  that,  in  fact,  the  person, 
or  rather  the  official,  who  signed,  executed, 
and  acknowledged  it  is  clearly  and  fully  de- 
scribed in  it.  It  is  a  deed  stated  in  its  body 
as  made  by  *R.  N.  Ink,  sheriff  of  the  county 
of  Richland,  territory  of  Dakota,  party  of  the 
first  part.'  It  is  signed,  *R.  N.  Ink,  sheriff 
of  Richland  Co.  D.  T.;'  and  there  is  a  seul 
.  .  .  This  certificate  might  have  been  drawn 
in  fuller  compliance  with  the  form  set  forth 
in  said  section  666,  but  is  it  fatally  defective? 
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It  18  not.  It  is  in  sulHtantial  compliance 
with  the  form  required  in  said  section  06d, 
especially  when  we  read  it  in  connection  with 
the  deed  to  which  it  is  attached ;  and  a  court 
will  read  a  certificate  of  acknowledgment, 
when  necessary,  in  the  light  of  the  instru- 
ment itself,  in  order,  if  possible,  to  discover 
the  needed  explanation,  or  to  find  a  cure  for 
an  apparent  omission  or  defect,  rather  than 
do  an  injustice  by  technically  adhering  to  and 
considering  the  certificate  of  acknowledg- 
ment standing  alone." 

Kepbesentauve  Ohabactes  of  Pesson  Ac- 
ksowlextouxq  kot  shown. 

Agent. 

In  Robinson  v.  Mauldin,  11  Ala.  977,  the 
language  of  the  acknowledgment  in  question 
was  '* personally  i^peared  before  me,  etc., 
James  H.  Ihibosc,  attorney  in  fact  for  Isaiah 
Daboae,  and  acknowledged,  that  he  :<igned, 
sealed,  etc.,  the  foregoing  deed  on  the  day  of 
the  date  thereof,"  to  the  therein  named 
^Tantee.  It  was  claimed  that  the  deed  bad 
been  acknowledged  by  the  attorney  for  the 
prantor  in  his  individual  capacity,  and  not  as 
aj>ent,  and  hence  was  insufiicient.  It  was 
held  tliat  the  reasonable  construction  to  be 
put  on  this  language  was  that  the  attorney 
acknowledged  the  deed  on  behalf  of  and  as 
the  agent  of  his  principal,  as  otherwise  there 
was  no  motive  for  the  recital  of  the  fact  that 
he  appeared  as  the  attorney  of  another  per- 
son; and  that  when  the  acknowledgment  was 
i^nisidcrcd  in  connection  with  the  deed  to 
which  it  referred,  all  doubt  was  removed,  as 
it  related  to  a  deed  which  was  executed  by 
him  as  the  attorney  in  fact  of  Isaiah  Dubose. 

A  certificate  of  acknowledgment  by  an  at- 
torney or  agent,  which,  when  read  in  connec- 
tion with  the  instrument,  shows  that  the  per- 
^m  therein  named  was  acting  as  attorney  or 
^f^ent,  haa  been  held  by  the  courts  in  somt 
instances  to  be  sufficient  without  passing  on 
the  right  so  to  read  the  certificate.  Van 
N'esfi  V.  U.  S.  Bank,  13  Pet.  17,  10  U.  8. 
'L.  ed.)  38;  Robinson  v.  Mauldin,  11  Ala. 
1^77:  Talbert  v.  Stewart,  3»  Cal.  602;  Bige- 
low  Y.  Livingston,  28  Minn.  57,  9  N.  W.  31 ; 
McAdow  V.  Black,  6  Mont.  601,  13  Pac.  377; 
Little  V.  Weatherford,  ^3  Tex.  638.  See  also 
Onion  V.  Hall,  1  Har.  &  McH.  (Md.)  173; 
Ferguson  v.  Ricketts  (Tex.)  65  S.  W.  975, 
rtrtraed  on  other  grounds  93  Tex.  565,  57  S. 
W.  19, 

Corporate  Officer. 

The  acknowledgment  for  a  corporation  can 
he  made  only  by  some  officer  or  representative 
who  has  authority  to  execute  the  instrument 
in  its  behalf,  a  fact  not  generally  within  the 
Personal  knowledge  of  the  officer  taking  the 


acknowledgment.  It  is  nevertheless  essential 
to  the  validity  of  the  acknowledgment  that  it 
appear  from  the  officer's  certificate,  when 
read  in  connection  with  the  deed,  that  the 
person  making  the  admission  or  acknowledg- 
ment as  to  the  execution  thereof  was  author- 
ized to  execute  it  for  the  corporation:  that 
he  was  known,  or  proved,  to  the  officer  taking 
the  acknowledgment  to  be  the  corporate  of- 
ficial he  represented  himself  to  b^.  and  that 
he  acknowledged  the  instrument  to  be  the  act 
and  deed  of  the  corporation.  If  the  certifi- 
cate fails  in  this  particular,  the  proof  of  the 
execution  fails,  precisely  as  it  would  in  the 
case  of  the  deed  of  an  individual  if  the  officer 
failed  to  certify  as  to  the  identity  of  the  party 
acknowledging  it.  Frostburg  Mut.  Bldg. 
Assoc.  V.  Brace,  51  Md.  508;  Basshor  v. 
Stewart,  64  Md.  37«;  Bennett  v.  Knowles,  66 
Minn.  4,  68  N.  W.  Ill ;  Kansas  v.  Hannibal, 
etc.  R.  Co.  77  Mo.  180;  Withrell  v.  Murphy, 
164  N.  C.  82,  69  S.  E.  748. 

In  Bennett  v.  Knowles,  supra,  the  court 
said:  **If  the  acknowledgment  here  in  ques- 
tion had  followed  the  statutory  form,  there 
could  be  no  question  as  to  its  sufficiency.  It 
would  then  have  appeared  on  the  face  of  the 
officer's  certificate,  prima  facie,  that  the  per- 
son making  the  acknowledgment  was  author- 
ized to  execute  the  instrument  for  the  cor- 
poration. G.  S.  1894,  §  5650.  This  statute, 
while  it  is  not  mandatory,  and  need  not  be 
strictly  followed,  yet  prescribes  a  certain  and 
practicable  method  of  making  proof  of  the 
execution  of  a  deed  by  a  corporation  before 
the  proper  officer,  and  certifying  the  same  on 
the  instrument,  so  that  such  certificate  or  ac- 
knowledgment will  prima  facie  prove  the 
execution  of  the  deed.  If  any  other  form  is 
adopted,  the  certificate  must  state  all  that  is 
necessary  to  show  a  valid  acknowledgment.  No 
material  fact  can  be  omitted.  It  must  show, 
on  its  face,  or  in  connection  with  the  deed, 
that  the  person  making  the  acknowledgment 
was  the  person  who  was  prima  facie  author- 
ized to  execute  it.  Where  a  corporation  has 
a  common  corporate  seal,  distinctively  its 
own,  and  it  is  affixed  to  an  instrument  pur- 
porting to  be  executed  by  the  corporation,  the 
seal  itself  is  prima  facie  evidence  that  it  was 
affixed  by  proper  authority  and  that  the  of- 
ficers or  agents  executing  the  instrument  for 
the  corporation  were  authorired  so  to  do. 
...  In  such  cases,  if  the  certificate  of  ac- 
knowledgment shows  the  identity  of  the 
parties  executing  the  instrument  for  the  cor- 
poration, and  that  they  acknowledged  its 
execution,  it  is  «ufficient,  because,  when  read 
in  connection  with  the  instrument  bearing  the 
corporate  seal,  the  proof  of  the  execution  of 
the  instrument  as  certified  is  prima  facie  com- 
plete. But  the  deed  of  assignment  here  in 
question  has  no  corporate  seal  affixed.  The 
evidence  is  undisputed  that  the  corporation 
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has  no  corporate  seal.  Therefore  the  question 
whether  the  acknowledgment  of  this  assign- 
ment  proves  prima  facie  its  execution  must  be 
determined  solely  from  the  officer's  certificate. 
The  deed  in  question  contains  no  recitals  to 
the  effect  that  the  assignment  is  made  by  the 
authority  of  the  directors  or  stockholders  of 
the  corporation,  or  that  any  officer  or  person 
is  authorized  to  make  it.  The  parties  to  the 
deed  are  designated  therein  as  the  New  Co- 
lumbian Athletic  Club,  party  of  the  first  part', 
and  the  plaintiff  as  the  party  of  the  second 
part.  The  conclusion  and  signatures  are  as 
follows:  'In  testimony  whereof,  said  party 
of  the  first  part  has  hereunto  set  their  hand 
and  seal  the  day  and  year  above  written.  The 
New  Columbian  Athletic  Club.  [Seal.]  W.  A. 
Dunlap,  President.  [Seal.]'  Then  follows  the 
certificate  of  acknowledgment,  which,  omit- 
ting the  venue,  and  official  signature  and  seal, 
is  in  these  words:  *0n  the  15th  day  of  July, 
A.D.  1895,  before  me,  a  notary  public  within 
and  for  said  county,  personally  appeared  W. 
A.  Dunlap,  who  acknoioledged  that  he  is  presi- 
dent of  the  within  corporation,  and  that  he 
signed  the  foregoing  deed  as  its  president, 
and  that  he  has  been  duly  authorized  to  sign 
the  same  by  the  board  of  directors  of  said 
corporationf  to  me  known  to  be  the  person 
described  in  and  who  executed  the  foregoing 
instrument,  and  acknowledged  that  he  exe- 
cuted the  same  as  his  free  act  and  deed.'  It 
is  to  be  observed  that  the  officer  taking  the 
acknowledgment  certifies  that  \V.  A.  Dunlap 
appeared  and  acknowledged  that  he  is  presi- 
dent of  the  corporation,  and  signed  the  deed 
as  such,  and  that  he  was  authorized  bv  the 
directors  to  sign  the  same;  that  is,  he  admits 
or  acknowledges  these  facts  before  the  officer, 
but  he  does  not  prove  them  by  his  oath,  as 
the  statute  requires.  Neither  does  the  officer 
certify  that  Dunlap  is  known  to  him  to  be 
such  president,  and  authorised  to  execute  the 
deed  for  the  corporation,  nor  to  any  other 
fact  which  would  show  prima  facie,  in  the 
absence  of  the  corporate  seal  on  the  deed,  that 
the  person  making  the  acknowledgment  was 
authorised  to  execute  the  deed.  That  part  of 
the  certificate  printed  in  italics  is  surplusage, 
and  if  that  part  is  eliminated  from  the  certifi- 
cate it  reads:  *On  this  15th  dav  of  Julv, 
A.D.  1895,  before  me,  a  notary  public  within 
and  for  said  county,  personally  appeared  W. 
A.  Dunlap,  ...  to  me  known  to  be  the 
person  described  in  and  who  executed  the 
foregoing  instrument,  and  acknowledged  that 
he  executed  the  same  as  his  free  act  and 
deed.'  He  is  not  described  in  the  deed,  and 
it  is  not  possible,  by  any  reasonable  construc- 
tion of  this  certificate,  however  liberal,  to  spell 
out,  in  the  absence  of  the  corporate  seal»  the 
essential  requisites  of  a  valid  acknowledgment 
of  a  deed  by  a  corporation,  as  we  have  de- 
fined them.  The  officer's  certificate  of  the 
acknowledgment  of  the  decH  of  assignment  in 


this  case  does  aot  prima  facie  prove  its  exe- 
cution; hence  the  deed  was  not  acknowi 
edged." 

Where  the  instrument  purports  to  be  the 
act  of  the  corporation,  the  certificate  will  not 
be  held  to  be  defective  because  it  recites  thst 
the  person  who  executed  it,  in  behalf  of  and 
under  authority  from,  the  corporation,  ac- 
knowledged it  to  be  ''his"  act  and  deed  in- 
stead of  that  of  the  corporation.  Froetburg 
Mut.  Bldg.  Assoc.  V.  Brace,  51  Md.  508; 
WithreU  v.  Murphy,  154  N.  C.  82,  69  S.  E. 
748.  However,  in  the  case  last  cited  it  was 
held  that  the  probate  of  the  deed  of  trust 
used  in  that  case  was  insufficient,  as  the  cor- 
porate officials  simply  acknowledged  their 
signatures,  but  did  not  acknowledge  the  in- 
strument to  be  either  '*the  act  and  deed  of  the 
corporation"  or  "his"  act  and  deed,  and  the 
acknowledgment  of*  this  fact  was  omitted,  as 
was  any  proof  that  the  seal  affixed  was  the 
corporate  seal. 

In  Frostburg  Itfut.  Bldg.  Assoc,  v.  Brace,  51 
Md.  508,  it  appeared  that  the  certificate  of 
acknowledgment  of  a  mortgage  stated  that 
"personally  appeared  Thomas  Hill,  Attorney, 
for  The  Frostburg  Lodge,  No.  49,  Independent 
Order  of  Odd  Fellows,  and  acknowledged  the 
foregoing  mortgage  to  be  his  act  and  deed." 
The  court  said:  "The  question  turns  upon 
the  construction  of  the  words  of  the  certifi- 
cate. Hill  as  attorney  appeared  and  acknowl- 
edged the  mortgage  to  be  his  act.  If  instead 
of  the  pronoun  %is,'  the  pronoun  'its'  had 
been  used,  it  is  conceded  the  acknowledgment 
would  be  sufficient,  because  that  would  im- 
port that  the  deed  was  acknowledged  to  be 
the  act  of  the  corporation.  It  seems  to  us 
to  be  very  strict  and  technical  to  declare  the 
mortgage  invalid,  because  the  justice  in  his 
certificate  uses  a  masculine  instead  of  a 
neuter  pronoun:  nuUa  gra^nvmatica  non  ritiat. 
In  aid  of  the  certificate,  the  court  will  look 
at  the  whole  instrument;  this  was  said  in 
Kelly  V.  Rosenstock,  45  Md.  389,  where  the 
date  of  the  acknowledgment  was  not  sta*fHl 
in  the  certificate,  though  required  by  the  code. 
The  mortgage  appears  on  its  face  to  be  the 
deed  of  the  corporation,  it  was  executed  by 
its  corporate  seal.  Hill  by  whom  the  ac- 
knowledgment was  made,  appeared  before  the 
justice  in  his  capacity  as  attorney  of  the  cor- 
poration, and  acknowledged  it  to  be  his  act. 
We  think  this  imports  that  the  deed  wa« 
acknowledged  to  be  the  act  of  the  corpora- 
tion; the  code  does  not  require  that  this 
shall  be  set  out  in  totidem  verbis,  but  it  i? 
sufficient  if  *it  be  of  like  efl'ect,'  a  substan- 
tial compliance  with  the  provisions  of  the 
code  is  all  that  is  required.  In  our  opinion, 
the  mortgage  of  the  appellant  is  a  valid  legal 
instrument." 

In  Kansas  v.  Hannibal,  etc.  B.  Co.  77  Mo. 
180,  it  appeared  that  the  granting  portion  of 
the  deed  in  qucRtion  was  as  follows:     "Know 


KRICHBVSKY  v.  HIRSHOVT. 
5  Bo^et  (Del.)  SSt. 


387 


all  men  by  these  preeentfl:  That  the  Weet 
Kabms  Land  Company,  by  Solcnuon  Houck, 
PresideBt,  and  Theodora  S.  Case,  Secretary, 

.  .  .  hae  granted.  .  .  ."  The  aitesta* 
tion  clause  and  signatures  were  as  follows: 
"In  witness  whereof  we  hereunto  subscribe 
our  names  and  affix  our  seals  this  27th  day 
of  October,  1868.  [8ea].]  Solomon  Houck, 
President.  [Seal.]  Theodore  8.  Case,  Secy. 
[Seal.]  W.  K  Land  Go.  [Seal.]  "  The  ac- 
knowledgment was  as  follows:  *'Be  it  re- 
membered that  S.  Houck,  President,  and  Theo. 
S.  Case,  Secretary,  who  are  personally  known 
to  the  undersigned,  a  notary  public  within 
tad  for  said  county,  to  be  the  persons  whose 
names  are  subscribed  to  the  foregoing  deed 
as  parties  thereto,  this  day  appeared  before 
me  and  acknowledged  that  they  executed  and 
deliTered  the  same  as  their  voluntary  act 
and  deed  for  the  purposes  therein  mentioned. 
Given  under  my  hand,"  etc.  The  court  held 
that  reading  the  acknowledgment  in  connec- 
tion with  the  deed,  the  signatures  and  seals, 
as  indicated  by  the  record,  the  trial  court 
ruled  properly  in  holding  that  the  instrument 
was  the  deed  of  the  West  Kansas  Land  Com- 
pany. 

So  a  certificate  of  acknowledgment  by  a 
corporate  officer  has  been  held  to  be  sufficient 
though  it   states  that  he  acknowledged   the 
instrument  to  be  "his''  act  and  deed,  provided 
it  appears  from  the  certificate  of  acknowledg- 
ment, when  read  in  connection  with  the  in- 
strument,  that  the   person   making  the   ac- 
knowledgment was  authorized  to  execute  the 
instrument  for  the  corporation;  that  he  was 
known  to  the  officer  to  be  an  official  of  the 
corporation;   and  that  he  acknowledged  the 
instrument  to  be  the  act  of  the  corporation. 
Fitch  V.  Lewiston  Steam-Mill  Co.  80  Me.  .34, 
12  Atl.  732;  Brinley  v.  Mann,  2  Cush.  (Mass.) 
337,  48  Am.  Dec.  689;  Tenney  v.  East  Warren 
Lumber  Co.  43  X.  H.  343 ;  Hoopes  v.  Auburn 
Water  Works  Co.  37  Hun  568,  affirmed  109 
N.  Y.  635,  16  N.  E.  681 ;  Matter  of  Hulbert, 
38  App.  I>iv.  323,  57  N.  Y.  S.  38,  reversed 
OB  other  grounds  160  N.  Y.  9,  54  N.  E.  571 ; 
Rogers  v.  Pell,  47  App.  IHv.  240,  62  N.  Y.  S. 
92.  affirmed  168  N.  Y.  587,  60  N.  E.  1112; 
Smith  V.  Guarantee  Dental  Co.  1  Civ.  Pro. 
(N.  S.)    87,  114   N.  Y.  S.  867;    Gessner  v. 
Minneapolis,  etc.  R.  Co.  15  N.  D.  560,  108  N. 
W.  786;  MuHer  v.  Boone,  63  Tex.  91;  Ballard 
T.  Carmichael,  83  Tex.  355,  18  S.  W.   734; 
Zimpleman  v.  Stamps,  21  Tex.  Civ.  App.  129, 
51  8.  W.  341;   McDaniels  v.   Flower  Brook 
Mfg.  Co.  22  Vt.  274;   Banner  v.  Rosser,  96 
Va.  238,  31  S.  E.  67.     See  also  Howe  Mach. 
Co.  V.  Avery,  16  Hun   ( N.  Y. )  555. 

PaHner, 

Ib  Hughes  T.  Morris,  110  Mo.  306,  19  S.  W. 
481,  it  appea.red  that  a  chattel  mortgage  re- 


cited that  the  moHgagors,  J.  C.  Mason  k  0. 
A.  Barron,  composed  "the  firm  of  J.  C.  Mason 
k  Co.''  It  was  signed  ''J.  C.  Mason  k  Co.," 
and  the  acknowledgment  stated  that  "J.  C. 
Mason  k  Co.,"  personally  appeared  before  the 
officer  taking  the  acknowledgment,  was  per- 
sonally known  to  him,  and  acknowledged  the 
instrument.  It  was  held  that  the  certificate 
of  acknowledgment  did  not  point  out  the  per- 
son who  acknowledged  the  deed  on  behalf  of 
the  firm,  either  when  read  alone  or  with  the 
whole  instrument,  and  hence  was  not  suffi- 
cient to  entitle  the  deed  to  be  placed  of 
record. 

Public  Office, 

In  Wilson  v.  Russell,  4  Dak.  376,  31  N.  W. 
645,  it  appeared  that  a  certificate  of  the  sale 
of  real  estate  under  foreclosure  was  drawn  in 
the  name  of  the  sheriff,  and  signed  and  exe- 
cuted in  his  name  by  the  deputy  sheriff.  In 
holding  that  the  certificate  of  acknowledg- 
ment to  this  certificate  of  sale  was  valid,  the 
court  said:  "Upon  an  inspection  of  the  cer- 
tificate of  acknowledgment  of  said  certificate 
of  sale  by  itself,  separate  and  apart  from  said 
certificate  of  sale,  it  appears  that  said  cer- 
tificate of  acknowledgment  not  only  substan- 
tially but  literally  conforms  to  the  form  re- 
quired by  said  section  666  of  the  Civil  Code, 
and  also  contains  even  more  than  is  provided 
for.  It  is,  however,  contended  by  counsel  for 
appellant  that  the  said  certificate  of  ac- 
knowledgment is  fatally  defective  because 
'the  name  of  the  person  who  appeared  before 
the  notary,  and  acknowledged  the  execution 
[of  the  certificate  of  sale]  does  not  appear 
in  the  body  of  that  instrument.  He  name 
of  Moses  P.  Propper  alone  appears  in  the 
body  of  that  instrument,  but  the  notary's  cer- 
tificate does  not  show  that  such  person  ever 
acknowledged  that  he  executed  the  same.' 
In  considering  this  contention,  we  must  turn 
to  the  certificate  of  sale.  An  inspection  of 
it  shows  that  the  name  of  Moses  P.  Propper 
alone,  or  as  an  individual,  does  not  appear  in 
it,  and  that  it  is  made  in  the  name  of  and 
by  'Moses  P.  Propper,  sheriff  of  the  county 
of  Richland,  territory  of  Dakota.'  And  the 
said  instrument  is  signed,  'Moses  P.  Propper, 
sheriff  of  Richland  county,  D.  T.,  by  S.  B. 
Brigham,  deputy  sheriff.'  Then  the  notary 
certifies  that  S.  B.  Brigham,  deputy  sheriff 
of  the  county  of  Richland,  territory  of  Da- 
kota, known  to  him  to  be  the  person  who  is 
described  in  and  who  executed  the  within  in- 
strument, personally  appeared  before  him, 
and  acknowledged  to  him  that  he  executed* the 
same,  as  such  deputy  sheriff,  for  the  uses 
and  purposes  therein  expressed,  and  for  and 
in  behalf  of  said  Moses  P.  Propper,  sheriff  of 
said  county.  Hie  act  of  the  deputy  being  the 
act  of  the  aherilT,  and  the  deputy  having  actu- 
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allj  signed,  executed,,  and  a^lgtiowledged  the 
certificate  of  sale,  for  and  in  the  name  of  the 
sheriff,  whose  name  and  official  title  and 
designation  appear  in  full  in  the  instrument 
thus  signed,  executed,  and  acknowledged,  and 
all  this  plainly  appearing  in  the  instru- 
ment itself  and  the  certificate  of  acknowl- 
edgment, the  court  will  not  hold  the  certifi- 
cate of  acknowledgment  void  or  fatally  de- 
fective because  the  ofTicer  taking  the  acknowl- 
edgment certifies  that  the  deputy  is  the  per- 
son described  in  the  instrument,  when  in 
point  of  fact  it  is  the  sheriff  who  is  described 
therein ;  particularly  when  it  is  clearly  mani- 
fest, from  the  very  instrument  itself,  and 
from  the  certificate  of  acknowledgment,  that 
the  identical  person  who  actually  signed  and 
executed  the  instrument,  and  was  personally 
known  to  the  notary  taking  the  acknowledg- 
ment to  be  the  person  who  executed  the  in- 
strument, appeared  before  the  notary,  and  ac- 
knowledged the  execution  of  the  instrument 
for  and  in  the  name  and  behalf  of  the  person 
whose  name  appeared,  and  who  was  described 
in  said  instrument;  the  person  described  in 
said  instrument  being  a  sheriff,  and  so  de- 
scribed therein,  and  the  person  who  signed, 
executed,  and  acknowledged  said  instrument, 
for  and  in  the  name  of  the  sheriff,  being  and 
doing  it  as  his  deputy.  The  act  of  the  deputy 
in  executing  the  certificate  of  sale  was,  as 
already  stated  in  law,  the  act  of  the  sheriff. 
So,  in  law,  the  person  or  official  described  in 
the  instrument  executed  it.  Then  when  the 
deputy  appeared  before  the  notary,  the  sheriff, 
in  law,  appeared,  and,  in  law,  acknowledged, 
through  his  deputy,  the  execution  of  the 
Instrument;  and  so,  in  law,  the  person  de- 
scribed in  the  instrument,  and  also  the  person 
who  executed  it,  appeared  before  the  notary, 
and  acknowledged  its  execution.  In  the  exe- 
cution and  acknowledgment  of  the  certificate 
of  sale  we  cannot  separate  the  sheriff  from 
the  deputy,  nor  the  deputy  from  the  sheriff, 
since  the  deputy  of  the  sheriff  actually 
signed,  executed,  and  acknowledged  the  cer- 
tificate of  sale  for  and  in  the  name  of  his 
principal,  the  sheriff.  The  objection  to  the 
form  of  the  certificate  of  the  notarv  of  the 
acknowledgment  of  the  execution  of  the  cer- 
tificate of  sale  is  not  sufficient  to  render  the 
certificate  of  acknowledgment  invalid,  or  the 
certificate  of  sale  void  or  inoperative.''       i 

Date  Okfttbd  oft  Wbonolt  Statd>. 

Where  a  certificate  of  acknowledgment  is 
apparently  defective  by  reason  of  the  omission 
of  the  date,  the  court  is  entitled  to  look  at 
the  whole  .instrument,  and  where  it  is  thus 
seen  to  contain  within  its  four  comers  con- 
clusive evidence  of  the  date  of  acknowledg- 
ment, the  informality  of  the  eertificate  in  that 
respect  must  be  considered  as  obviated.  -  Brad- 


ford Y.  Dawson,  Z  Ala.  203;  Kelly  v.  Rosea- 
stock,  45  Md.  389$  Dahlem's  EsUte,  17d  Pa. 
6t.  454,  34  Atl.  807,  52  Am.  St.  Rep.  848; 
Attaway  v.  Carter,  1  Poeey  Unrep.  Cas.  73; 
Adams  V.  Medsker,  25  W.  Va.  127;  Fouse 
V.  Gilfillan,  46  W.  Va.  213,  32  S.  E.  178. 
Boswell  V.  Laramie  First  Nat.  Bank,  16  Wyo. 
161,  92  Pac.  624,  rehearing  denied  16  Wyo. 
211,  93  Pac.  661. 

In  Kelly  v.  Rosenstock,  supra,  wherein  it 
appeared  that  the  acknowledgment  of  the 
mortgage  in  question  was  not  dated,  the  court 
said:  **By  the  code  acknowledgment  is  made 
essential  to  the  validity  of  a  mortgage,  and 
art.  24,  sec.  8,  declares  that  the  certificate 
of  acknowledgment  'shall  contain'  among 
other  things,  'the  time  when  it  was  taken.' 
But  when  a  deed  is  attacked,  for  want  of 
definiteness  on  this  subject,  the  court  is  not 
confined  to  the  certificate,  but  mav  refer  to 
the  entire  instrument,  or  to  any  part  of  it. 
This  principle  was  clearly  laid  down  by  the 
supreme  court  in  Carpenter  v.  Dexter,  8 
Wall.  620:  <In  aid  of  the  certificate'  (say  the 
court  in  that  case)  'reference  may  be  had  to 
the  instrument  itself,  or  to  any  part  of  it' 
To  determine  whether  it  conforms  to  the  law, 
it  Is  to  be  'read  in  connection  with  the  deed 
itself.'  .  The  certificate  of  the  clerk,  in  a  case 
like  this,  and  recording,  are  made  by  the  same 
article  of  the  code  just  as  essential  as  ac- 
knowledgment. We  therefore  regard  the  cer- 
tificate of  the  clerk  and  the  endorsement  of 
recording,  as  forming  parts  of  the  instrument, 
to  which  reference  may  be  thus  made.  By 
reading  the  acknowledgment  in  this  connec- 
tion, the  day  of  taking  it  appears  as  certainly 
as  if  it  were  written  out  in  the  certificate 
itself;  and  this,  in  our  opinion,  gratifies  the 
requirements  of  the  law.  In  so  deciding,  we 
in  no  wise  disturb  any  previous  adjudica- 
tions in  this  state  upon  that  or  like  questions 
Confining,  as  we  do,  our  decision  to  the  case 
before  us,  we  by  no  means  intimate  an  opin- 
ion that  evidence,  extrinsic  the  deed,  could 
be  resorted  to  in  order  to  fix  the  date,  or 
that  the  acknowledgment  would  be  valid,  if 
from  the  face  of  the  instrument,  there  was 
ro<Mn  for  any  uncertainty  aa  to  the  day  on 
which  it  was  taken." 

In  Bradford  v,.  Dawson,  2  Ala.  203,  It 
appeared  that  a  certificate  of  acknowledgment 
did  not  state  that  the  grantor  acknowledged 
that  he  executed  the  deed  on  the  day  it  bore 
date,  and  it  was  acknowledged  by  those  who 
were  not  grantors  but  to  whom  the  deed 
ought  to  have  been  delivered.  Notwithstand- 
ing these  defects,  it  was  held  that  the  certif- 
icate was  a  substantial  compliance  with  the 
statute  when  read  with  the  deed.  The  court 
said :  "The  supposed  defects  in  the  certificate 
vanish  the  instant  the  body  of  the  deed  is 
eKunined;  for,* -we  then  ascertain  that  the 
day  of  the  date  is  the  same  day  when  the 


KRKXEIEVSKCY  ▼.  HIRSHOUT. 

5  Boyce  (Del,)  5St. 


859 


aclmoiirledgment  was  siade.  We  likewise  per- 
ceive that  the  deed  was  executed  by  the  trus- 
tees S8  wdl  as  the  grantor.  It  was  not  neces- 
sary, that  the  former  should  have  signed,  or 
otherwise  executed,  the  deed,  and  certainly  a 
defective  acknowledgment  by  them  cannot 
prejudice  the  deed,  when  no  action  whatever 
is  required  on  their  part.  It  is  said,  however, 
that  the  body  of  the  deed  ought  not  to  be 
looked  at  to  support  the  probate.  It  seems  to 
usy  that  every  probate  must,  of  necessity,  be 
compared  with  the  deed;  to  illustrate  oti^ 
opinion,  let  the  probate  be  supposed  as  pre- 
cisely formal  in  terms,  yet,  if  the  acknowledg- 
ment was  not  made  by  the  person  named  as 
the  grantor,  it  would  clearly  be  void.  It 
is  obvious,  that  the  difference  in  the  names 
would  appear  only  from  an  inspection  of  the 
body  of  the  deed,  and  by  comparison  with  the 
probate.  The  same  may  be  supposed  of  the 
grantees;  or,  indeed  of  the  date." 

In  Attaway  v.  Carter,  1  Posey  Unrep.  Cas. 
73,  it  was  held  that  a  mistake  of  the  officer 
taking  the  acknowledgment  of  the  deed  in 
question,  in  writing  1868  for  1867,  where*  the 
mistake  was  corrected  by  the  statement  that 
the  acknowledgment  was  of  the  '^above  deed,'' 
was  not  worthy  of  consideration. 

So,  the  fact  that  a  certificate  of  acknowl- 
edgment is  dated  earlier  than  the  instrument, 
when  it  is  clearly  shown  by  a  reference  to 
the  instrument  that  that  date  is  erroneous, 
will  not  invalidate  it.  And  it  is  not  error 
to  admit  the  instrument  in  evidence,  although 
the  certificate  of  acknowledgment  bears  date 
prior  to  the  acknowledgment  of  the  instru- 
iQ^t,  if  from  the  instrument  it  clearly  ap- 
pears that  it  ^as  actually  made  at  the  time 
of  its  acknowledgment,  and  that  the  con- 
flict in  dates  arises  from  a  mere  clerical  error. 
Pisher  v.  Butcher,  19  Ohio  406,  63  Am.  Dfec. 
436;  Mosier  v.  Momsen,  13  Okla.  41,  74  Pac. 
005. 

Likewise,  in  those  cases  wherein  the  courts 
have  considered  the  certificate  in  connection 
with  the  whole  instrument,  without  passing 
directly  on  the  right  so  to  do,  it  has  been 
held  that,  when  no  date  appears  in  the  cer- 
tificate of  acknowledgment,  the  date  of  the 
instrument  will  be  presumed  to  be  the  date  of 
the  certificate  of  acknowledgment.  Lea  v. 
Polk  County  Copper  Co.  21  How.  493,  16 
U.  S.  (L.  ed.)  203  ;•  Doe  v.  Roe,  1  Ga,  3; 
Rackleff  v.  'Norton,-  19  Me.  274 :  Galusha  v. 
Sindear,  3  Vt.  394;  Chase  v.  Whitins:,  30 
Wis.  544.  See  als6  Wickes  v.  Caulk,  5  liar. 
t  J.  (Md.)  36:  Eden  St.  Permanent  BIdg 
Afipoc.  No.  1  ▼.  Lttsby,  116  Md.  173,  81  Atl. 
tt4;  Bowlby  V*  Thunder  (Pa.)  3  Atl.  I>88: 
Sloan  V.  Thompson,  4  Tex.  Civ.  App.  419,  28 
S.  W.  613. 

The  certificate  of  acknowledgment  of  a 
4ead  not  being  dated,  the  word  "then/'  which 
te  a  relative  tem^  Indicating  time,  innst'-re- 


fer  Tto  the  date  of  the  deed.  ''Rackl«ff  v.'  Nor- 
ton, 19  Me.  274. 

Where  it  appeared  that  the  certificate  of 
acknowledgment  of  a  deed  simply  stated  that 
it  was  acknowledged  in  the  presence  of  a 
justice  of  the  peace,  it  was  held,  in  answer  to 
the  objection  that  it  did  not  appear  where  and 
when  the  acknowledgment  was  made,  that 
it  would  be  presumed  to  have  been  made  in 
the  county  where  the  deed  on  its  face  pur- 
ported to  have  been  made,  and  at  the  time 
that  it  purported  to  bear  date,  in  the  absence 
of  all  proof  to  the  contrary.  Doe  v.  Roe, 
1  6a.  3.  To  the  same  effect  see*  Raokleff  ▼. 
Norton,  19  Me.  274. 

In  Lea  v.  Polk  County  Copper  Co.  21  How. 
493,  16  U.  S.  (L.  ed.)  203,  it  appeared  that 
in  the  certificate  of  probate  of  one  of  the 
subscribing  witnesses  of  a  deed,  the  clerk 
did  not  say  that  the  witness  swore  that  the 
grantor  acknowledged'  the  same  on  the  day 
it  bore  date.  It  was  held  that  as  the  deed 
showed  the  date,  and  the  certificate  of  probate 
said  the  grantor  acknowledged  it  for  the  pur- 
poses therein  contained,  the  probate  was  suffi- 
cient within  the  statutory  provisions  (Act 
of  1846,  Nicholson's  Statute.  Laws  242,  ch. 
78). 

Place  of  Takixo  of  AcKNowLEDOMEirr 

OMnTED. 

It  has  been  held  that  it  is  not  indispensable 
that  the  place  of  the  taking  of  the  acknowl- 
edgment should  appear  from  the  certificate 
itself,  provided  it  can  be  discovered  with  suffi- 
cient certainty  by  an  inspection  of  the  whole 
instrument.  Fuhrman  v.  Loudon,  13  Serg. 
&  R.  (Pa.)  386,  15  Am.  Dec.  608;  Brooks 
V.  Chaplin,  3  Vt.  281,  23  Am.  Dec.  209;  Oney 
V.  Clendenin,  28  W.  Va.  34. 

Fact  of  Ack:^owledgment  of  Instrument 
Insufficiently  Stated. 

In  Basshor  v.  Stewart,  64  Md.  376,  it  ap- 
peared that  a  mortgage  deed  was  in  all  re- 
spects properly  executed,  under  the  seal  of 
the  corporation,  and  that  in  the  last  clause 
of  the  deed,  one  Wilton  Snowden  was  duly 
appointed  the  true  and  lawful  attorney  of 
the  corporation,  ''for  it  and  in  its  name,  and 
as  its  act  and  deed,  to  acknowledge  the  niort- 
gage  before  any  person  having  authority  by 
the  laws  of  the  state  to  take  said  acknowledg- 
ment, in  order  that  the  same  may  be  duly 
recorded."  The  same  day  that  the  mortgage 
was  executed,  according  to  its  date,  the  at- 
torney thus  named  in  the  deed  for  that  pur- 
pose appeared  before  a  justice  of  the  peace, 
and  that  officer  certified  that  "personally  Ap- 
peared  Wilton  Snowden,  he  being  known  to 
me  to  be  the  person  who  is  named  and  de- 
scril)ed  as  and  professing  to  be  the  attorney 
named' in  the  letter  or  power  of  attorney  con- 
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tained  ib  the  foregoing  mortgage  or  inBtrn- 
ment  of  writing,  to  be  the  act  and  deed  of  the 
Maryland  Inebriate  Asylum,  the  part^  of  the 
first  part  thereto,"  omitting,  after  the  word 
^'writing/'  the  words  "and  acknowledged  the 
said  mortgage."  In  holding  the  certificate  to 
be  Buflicient,  the  court  Baid:  "In  aid  of  this 
certificate  we  are  required  to  read  it  in  con- 
nection with  the  other  parts  of  the  instru- 
maat;  and  we  must,  moreover,  bear  in  mind 
that  every  reasonable  intendment  should  be 
made  in  support  of  the  certificate,  and  the 
instrument  to  which  it  is  attached.  And  so 
reading  the  certificate,  is  there  a  doubt  left 
in  the  mind  as  to  what  was  done  by  the 
attorney  before  the  justice,  and  what  act  was 
intended  to  be  certified  by  that  officer?  The 
attorney  was  authorized  by  the  deed  itself  to 
make  the  acknowledgment,  and  nothing  else. 
It  is  but  fair  to  presume  that  he  did  what 
he  was  authorized  to  do,  and  nothing  to  the 
contrary.  He  was '  certainly  before  the  jus- 
tice, and  it  is  equally  certain  that  he  per- 
formed some  act  there,  whereby  he  affirmed 
the  mortgage  'to  be  the  act  and  deed  of  the 
Maryland  Inebriate  Asylum.'  What  other 
act  than  the  acknowledgment  of  the  instru- 
ment, according  to  the  authority?  If  from 
the  face  of  the  whole  writing,  including  the 
certificate,  we  have  enough  before  us  to  enable 
us  to  determine  with  certainty  what  was 
done,  and  that  the  act  done  was  In  accord- 
ance with  the  authority  delegated,  we  cannot, 
consistently  with  any  fair  intendment  in  sup- 
port of  the  acknowledgment,  declare  it  in- 
valid. Here  the  reading  of  the  acknowledg- 
ment, in  view  of  the  other  evidence  furnisl^ed 
by  the  deed,  leaves  no  doubt  as  'to  the  act 
that  was  done,  and  the  words  omitted,  by 
mere  clerical  misprision,  are  supplied  by  the 
context  with  positive  certainty.  What  may 
be  fairly  and  clearly  understood  or  implied, 
in  reading  the  acknowledgment  in  connection 
with  the  deed,  is  of  the  same  effect  as  if  it 
had  been  in  terms  expressed.'* 

In  Geekie  ▼.  Kirby  Carpenter  Co.  9  Rep.  37, 
11  Chicago  Leg.  N.  400,  10  Fed.  Cas.  No. 
5,295,  revnmd  on  other  grounds  106  U.  8. 
379,  1  8.  Ct.  315,  27  U.  8.  (L.  ed.)  157,  the 
language  of  an  acknowledgment  in  question 
was:  "On  behalf  of  Oconto  count v  and  the 
state  of  Wisconsin,  personally  came  before 
me  (he  came  before  the  officer  taking  the 
acknowledgment  personally),  Bernard  O. 
Grunert,  clerk  of  the  county  board  of  super- 
visors, to  me  known  to  be  the  person  so 
described  in  the  foregoing  instrument,  and  ac- 
knowledged that  the  same  was  executed  free- 
ly and  voluntarily,  for  the  uses  and  purposes 
therein  mentioned.*'  It  did  not  sav:  *'And 
acknowledged  that  he  executed  the  deed." 
The  testimonial  clauae  of  the  deed  was  as 
follows:  '*In  testimony  whereof,  I,  Bernard 
G.  Gnnert,  the  clerk  of  the  county  board  of 


supervisors  of  the  county  of  Oconto,  have 
executed  this  deed,  pursuant  to  and  in  virtue 
of  the  authority  in  me  vested  by  the  statute 
of  the  state  of  Wiaconsin,  and  for  and  on 
behalf  of  the  said  state,  and  of  the  county  of 
Oconto  aforesaid."  It  was  held  that  no  other 
inference  could  be  drawn  from  the  deed  and 
acknowledgment,  taken  tc^ther,  than  that 
he  who  appeared  to  have  executed  and  who 
stated  in  the  body  of  the  deed  that  he  did 
exeente  it,  had  acknowledged  it  before  the 
officer,  as  required  by  the  statute.  To  the 
same  effect  see  Wilson  v.  Henry,  40  Wis.  594. 
In  Sharpe  v.  Orme,  61  Ala.  263,  it  appeared 
that  the  certificate  of  acknowledgment  of  a 
deed  was  as  follows:  '*I,  G.  H.  Cochran,  a  jus- 
tice of  the  peace  for  the  county  aforesaid, 
do  hereby  certify  that  T.  J.  Orme  and  J.  C. 
Orme,  who  is  known  to  me,  acknowledged  be- 
fore me,  that  being  acquainted  with  the  fore- 
going conveyance,  they  did  the  same  volun- 
tarily, on  the  day  the  same  bears  date,*'  etc 
The  court  said:  "The  deed  is  not  attested 
by  a  witness,  and  the  point  of  contention  is, 
whether  the  certificate  of  acknowledgment 
satisfies  the  statutory  requisition,  or  if  it  is 
defective,  can  parol  evidence  supply  the  defi- 
ciencies. The  certificate  is  very  informal, 
and  substitutes  some  words  for  those  em- 
ployed in  the  form  prescribed  by  the  statute, 
and  omits  others.  Yet.  when  the  deed  is 
examined  in  connection  with  the  certificate, 
by  fair  legal  intendment,  it  appears  that  the 
grantors,  on  the  day  of  the  deed,  acknowl- 
edged that  with  knowledge  of  ita  contents  they 
executed  it  voluntarily.  While  courts  are 
constrained  to  disapprove  departures  from  the 
simple  forms  prescribed  by  the  statutes — and 
though  such  departures  render  titles  insecure 
and  invite  litigation,  liberality,  not  strictness 
of  construction,  is  the  rule  which  has  been 
observed.  .  .  .  The  acknowledgment  and 
certificate  in  this  case  is  merely  a  substitute 
for  an  attestation  by  a  witness,  the  parties 
to  the  deed  being  able  to  write  and  having 
signed  it.  If  it  had  been  attested,  no  more 
than  the  signature  of  the  witness  would  have 
been  necessary — ^no  affirmation  by  him  of  his 
knowledge  of  the  parties,  or  of  their  identity 
or  of  their  acknowledgment  that  with  knowl- 
edge of  its  contents  they  voluntarily  executed 
it,  could  be  required.  It  cannot  be  a  proper 
construction  of  the  statute,  which  would  vi- 
tiate the  instrument  as  a  conveyance  of  the 
legal  estate,  as  between  the  parties,  because 
the  officer  before  whom  its  excution  was  ac- 
knowledged, from  ignorance  or  cajrelessness, 
imperfectly  certi fiea  the  facts.  The  certifi- 
cate is  his  act.  and  he,  not  the  parties,  speaks 
by  it.  The  material  fact  is,  that  the  grantors 
acknowledged  the  execution  of  the  convey- 
ance voluntarily,  with  knowledge  of  its  con- 
toits,  and  whenever  this  can  be  fairly  and 
reasonably  spelled  out  fron  the  eertifieats, 
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the  requisitions  of  the  statute  are  satisiied. 
When  this  certificate  is  read  in  connection 
with  the  deed,  the  fact  appears  with  cer- 
tainty. The  only  doubt  about  it  which  can  be 
generated,  is  by  referring  to  the  statutory 
ioTuif  and  observing  how  far  the  certificate 
departs  from  its  letter.  Literal  compliance 
with  the  form  is  not  essential.'* 

In  Jackson  v.  Haisley,  35  Fla.  587,  17  So. 
631,  it  appeared  that  an  afiidayit  of  proof 
of  the  execution  of  a  deed,  made  by  a  sub- 
scribing witness  to  the  deed,  stated  that  ''per- 
sonally appeared"  the  witness,  "who  on  his 
oath  says  that  he  saw  James  Child  sign  the 
above  deed,  and  that  he  acknowledged  that 
he  did  so  for  the  purpose  therein  mentioned," 
and  that  affiant  and  the  other  subscribing 
witness  *'signed  the  same  as  witnesses."  It 
wss  urged  that  the  affidavit  was  insufficient 
to  authorize  the  recordipg  of  the  deed  because 
it  proved  only  the  signing,  and  not  the  seal- 
ing and  delivery,  or  the  full  execution  there- 
of. It  was  held  that,  construing  the  affidavit 
with  the  attestation  clause  of  the  deed  itself, 
which  stated  that  the  deed  was  ^'signed, 
sealed  and  delivered"  in  the  presence  of  two 
witnesses,  it  sufficiently  showed  that  the  deed 
waa  not  only  signed,  but  sealed  and  delivered. 
The  court  said  that  the  affidavit  of  proof  suffi- 
ciently referred  to  the  deed,  and  that  both 
should  be  construed  together  in  determining 
the  sufficiency  of  the  proof  of  execution. 

In  Cleland  V.  Long,  34  Fla.  353,  16  So.  272, 
objection  was  made  to  the  introduction  of 
certified  copies  of  deeds  on  the  ground  that 
the  proof  of  the  deeds  by  the  subscribing 
witnesses  was  not  sufficient  to  entitle  them  to 
record  as  it  did  not  show  that  the  deeds  had 
been  delivered,  as  well  as  signed  and  sealed. 
The  court  said:  "In  the  instrument  before 
08  the  attestation  clause  states  that  the  deed 
was  signed,  sealed  and  delivered  In  the  pres- 
ence of  two  persons,  and  one  of  them  makes 
oath  to  the  effect  that  the  grantors,  in  the 
presence  of  the  witnesses  named,  signed  and 
sealed  the  instrument  as  and  for  their  act 
and  deed,  and  for  the  uses  and  purposes  there- 
in expressed.  Where  the  certificate  of  acknowl- 
edgment, or  proof  of  the  execution  of  a  deed, 
refers  to  the  instrument  itself  in  such  manner 
as  to  connect  the  two,  they  may  both  be  con- 
sidered together  in  determining  the  sufficiency 
of  the  proof  of  execution.  It  was  held  in 
Summer  v.  Mitchell,  2d  Fla.  17d,  10  So. 
562,  opinion  by  Chief  Justice  Raney,  that 
it  is  the  established  policy  of  the  law  to  up- 
hold certificates  of  acknowledgments  of  deeds, 
aad  whenever  substance  is  found,  obvious 
clerical  errors  and  all  technical  omissions 
will  be  disregarded.  In  artificialness  in  their 
execution  will  not  be  permitted  to  defeat 
them,  if  looking  at  them  as  a  whole,  either 
alone  or  in  connection  with 'the  deed,  we  find 
that  they  reasonably  ktid  fairly  indicate  A 


compliance  with  the  law.  Clerical  errors 
will  not  be  permitted  to  defeat  acknowledg- 
ments, when  they,  considered  either  alone  or 
in  connection  with  the  instrument  acknowl- 
edged, and  viewed  in  the  light  of  the  statute 
controlling  them,  fairly  show  a  substantial 
compliance  with  the  statute.  The  authori- 
ties bearing  on  the  point  were  fully  reviewed 
in  the  case  just  referred  to,  and  a  liberal 
construction  in  favor  of  sustaining  deeds  and 
other  instruments  required  to  be  acknowl- 
edged or  proven  for  record  found  to  be 
fully  sustained,  the  maxim  tU  re»  ma^ia 
ijaleat  quam  pereat,  being  the  guiding  prin- 
ciple of  the  courts  in  such  matters.  It  must 
not  ba  lost  sight  of,  however,  in  applying  the 
liberal  rules  obtaining  in  such  matters  that 
the  statute  demands  proof  of  the  execution 
of  the  deed  before  it  can  be  fully  recorded, 
and  the  execution,  as  we  have  already  stated, 
includes  delivery.  Construing  the  affidavit  of 
the  subscribing  witness  in  connection  with 
the  deed  and  its  attestation  clause,  as  we 
should  do  in  obedience  to  the  principles  of 
construction  favoring  the  upholding  of  such 
instruments,  our  judgment  is  that  the  proof 
of  the  execution  of  the  deed  was  sufficient 
to  admit  it  to  record  as  being  duly  recorded. 
The  attestation  clause  of  the  deed  is  that  it 
was  signed,  sealed  and  delivered  in  the  pro«- 
ence  of  Pedro  Manucy  and  Petronilo  R.  Lopez, 
and  the  latter  makes  oath  that  in  their  pres- 
ence the  grantors,  naming  them,  signed  and 
sealed  the  said  indenture  as  and  for  their  act 
and  deed  and  for  the  uses  and  purposes  there- 
in expressed.  Proof  that  a  grantor  acknowl- 
edged an  instrument  to  be  his  act  and  deed 
would  be  tantamount  to  proof  that  he  signed, 
sealed  and  delivered  it,  for  it  could  not  be 
his  deed  without  embracing  the  several  speci- 
fied requisites  of  signing,  sealing  and  deliver- 
ing. .  The  affidavit  does  not  state 
that  th<l  grantors  acknowledged  the  instru- 
ment to  be  their  act  and  deed,  but  it  does 
state,  in  effect,  that  they  signed  and  sealed  it 
in  the  presence  of  the  subscribing  witnesses  as 
and  for  their  act  and  deed,  for  the  uses 
and  purposes  therein  expressed.  The  pur- 
pose of  the  deed,  as  expressed  in  it,  is  to 
convey  the  land  described  from  the  grantors 
to  the  grantee.  That  the  persons  named  in  the 
affidavit  in  whose  presence  the  instrument  was 
signed  and  sealed  as  and  for  the  act  and -deed 
of  the  grantors  were  the  subscribing  witnesses 
thereto,  is  manifest  (Carpenter  v.  Dexter,  3 
Wall.  513,  19  U.  8.  (L.  ed.)  426;  Luffbbrough 
V.  Parker,  12  Serg.  ft  R.  48) ;  and  the  attesta- 
tion clause  of  the  deed  signed  by  the  said 
liritnesses  states  not  only  a  signing  and  seal- 
ing, but  also  a  delivery.  It  could  not  be  the 
deed  of  the  grantors  unless  delivered,  and 
when  it  is  shown  that  they  appeared  before 
two  witnesses  and  declared  in  the  act  of 
signing  and  sealing  the  instrument  that  it 
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was  done  as  and  for  their  deed,  and  for  the 
purposes  therein  contained,  sufficient  show- 
ing is  made,  in  our  judgment,  of  the  execu- 
tion of  the  deed  to  admit  it  to  record,  espe- 
cially so  when  taken  in  connection  with  the 
attestation  clause  of  the  deed  that  it  was 
signed,  sealed  and  delivered  in  the  presence 
of   the   subscribing  witnesses." 

In  Samuels  v!  Shelton,  48  Mo.  444,  it  ap- 
peared that  the  certificate  of  acknowledgment 
indorsed  on  the  back  of  a  sheriff's  deed  stated 
that  he  "appeared  in  open  court  and  ac- 
knowledged that  he  executed  and  delivered  a 
deed  to  David  Mulanix,  as  his  voluntary  act 
and  deed,  for  the  uses  .and  purposes  therein 
expressed/'  The  only  objection  urged  against 
this  certificate  was  that  it  did  not  specifically 
refer  to  the  conveyanoe,  but  used  the  phrase 
"a  deed."  The  court  held  that  it  obviously 
referred  to  this  deed  and  no  other,  and  that 
as  nothing  was  omitted,  and  the  intention 
was  sufficiently  clear  on  the  face  of  the  paper, 
the  mere  inadvertence  or  clerical  error  of  the 
officer  would  not  be  permitted  to  invalidate 
it 

Official  Characteb  of  Ofpiceb  Taking  Ac- 
knowt.xa>0hent  inadf.quately  indicated. 

The  certificate  of  itself  or  aided  by  the 
instrument  acknowledged,  must  show  the 
character  of  the  officer  taking  the  acknowl- 
edgment, and  it  has  been  held  that  initials  are 
sufficient  in  this  respect.  Summer  v.  Mitch- 
ell, 29  Fla.  179,  10  So.  562,  30  Am.  St.  Rep. 
106.  14  I1.R.A.  815.  In  that  case  It  appeared 
that  the  officer  taking  the  acknowledgment 
placed  the  words  and  initials  "Deputy  Clerk 
S.  &  J.  €.,"  after  his  name.  It  was  held  that, 
construing  the  certificate  with  the  aid  of  the 
attestation  clause  of  the  deed,  where  he  had 
signed  his  name  as  a  witness  and  affixed  to 
his  signature  the  initials  "J.  P.,"  it  appeared 
that  his  official  capacities  of  clerk  of  the  su- 
perior court  and  justice  of  the  peace  were 
sufficiently  indicated. 

In  Bird  y.  McClelland,  etc.  Brick  Mfg.  .Co. 
45  Fed.  458,  it  appeared  that  the  officer  tak- 
ing the  certificate  of  acknowledgment  de- 
eeribed  himself  as  clerk  of  two  courts,  viz., 
"clerk  of  the  circuit  court  and  ex  officio  clerk 
of  the  special  law  and  equity  court  within  and 
for  the  county  aforesaid,"  and  then  recited 
that  "during  the  session  of  the  court  afore- 
said personally  appeared  in  open  court,"  etc 
The  court  held  that  it  was  permissible  to 
look  at  the  deed  itself  in  order  to  ascertain 
the  import  of  the  terms  of  the  certificate  and 
said :  "By  reference  to  the  deed  in  this  case 
it  appears  from  its  recitations  that  the  judg- 
ment was  rendered  in,  and  the  execution 
issued  from  the  special  law  and  equity  court 
of  Jackson  county.  By  reference  to  the  act 
creating  this  court  we  find  that  the  clerk 


of  the  circuit  court  of  Jackson  county 
made  ex  oiicio  clerk  of  the  special  law  and 
equity  court.  If  the  deed  had  been  ackno'wl- 
edged  in  the  circuit  court,  there  would  have 
been  no  occasion  for  the  certificate  to  hav«3 
recited  anything  about  the  clerk  beings  ex 
officio  clerk  of  the  law  and  equity  court.  So 
that  it  is  most  reasonable  to  infer  from  the 
whole  record  of  the  deed  and  the  certificate 
that  by  the  use  of  the  words  'and  ex  officio 
clerk  of  the  special  law  and  equity  court'  the 
clear  intendment  is  that  the  acknowledgment 
was  taken  in  the  latter  court,  and  this  corre- 
sponds with  the  real  fact." 

In  Broussard  v.  Dull,  3  Tex.  Civ.  App.  59, 
21  S.  W.  937,  the  certificate  in  question  was 
of  itself  not  sufficient  to  disclose  that  the 
officer  was  authorized  to  authenticate  deeds 
and  other  instruments,  so  as  to  admit  them 
to  registration.  Th^  caption  of  the  instru- 
ment read  "Republic  of  Texas,  County  and 
Town  of  Jasper."  The  seal  contained  the 
words  "Jasper  County  Court."  It  was  held 
that  the  certificate  disclosed  the  fact  that  the 
execution  of  the  deed  had  been  proved  before 
the  county  clerk  of  Jasper  county,  Texas^  who 
was,  by  the  law  then  in  force,  county  re- 
corder, and  hence  was  siifficient. 

In  Corey  v.  Moore,  86  Va.  721,  11  S.  E. 
114,  it  was  claimed  that  the  acknowledgment 
of  the  deed  in  question  was  invalid  because 
it  had  been  taken  before  the  grantee  therein, 
as  an  officer.  It  appeared  that  the  trustee 
and  grantee  was  described  in  the  deed  as  L. 
Triplett,  Jr.,  and  that  the  certificate  of  ao- 
knowledgment  began  "I,  L.  Triplett,  Jr.,  a 
notary  public,"  etc.,  but  was  signed,  not  "L. 
Triplett,  Jr.,  N.  P.,"  but  simply  "L.  Triplett, 
N.  P."  The  court  held  that  it'did  not  there- 
fore necessarily  follow  that  tlie  trustee  and 
the  person  taking  and  certifying  the  acknowl- 
edgment were  one  and  the  same  person. 

RXLINQUISHMBNT    OF    RlGRTB    BT    WiFS     Ill« 
SUFFICIENTLY  STAIV). 

In  Razor  v.  Donan,  13  S.  W.  914,  12  Ky.  L. 
Rep.  114,  it  appeared  that  the  certificate  of 
acknowledgment  of  the  wife  to  a  mortgage 
executed  by  both  husband  and  wife,  recited 
that  the  wife  "relinquished  her  right  to  dower 
in  the  above  lands."  The  court  held  that 
according  to  former  decisions,  a  certificate  of 
that  form  would  have  raised  the  implication 
that,  as  only  her  right  of  dower  was  in  terms 
relinquished,  her  homestead  right  was  in- 
tttided  to  be  retained  and  not  parted  with  by 
her.  But  in  the  body  of  the  mortgage  was 
the  following  stipulation:  "And  it  is  also 
distinctly  understood  by  the  party  of  the 
first  part  that  all  our  right  to  either  or  both 
homestead  and  dower  in  and  to  the  aboTe- 
described  lands,  which  is  hereby  conveyed,  is 
^Iso  waived."     Consequently,  the  court  held 
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that  th«  mortgage,  as  then  written,  having 
been  duly  acknowledged  by  the  wife  to  be 
her  Avt  and  deed,  had  the  effect  of  divesting 
her  effectually  of  both  homestead  and  dower 
right,  independent  and  in  spite  of  the  formal 
statement  in  the  latter  part  of  the  clerk's  ac- 
knowledgment that  she  had  relinquished  her 
dower  right  merely. 


BUBHSTT 

V. 

CITY  OF  GREENVIIXB. 

South  Carolina  Supreme  Court — ^January  16, 

1917. 

106  8.  Car.  266;  91  8.  £.  203. 


Streets  and  Highways  —  Injurj  froat 
Defect  —  liability  of  Municipality. 

A  statute  making  a  city  liable  for  injuries 
occurring  "through  a  defect  in  any  street" 
imposes  on  the  city  a  duty  of  keeping  the 
street  in  such  physical  condition  that  it  is 
reasonably  safe  for  street  purposes. 

Pennittias  Improper  Uao  of  Street  -« 
AatoaioUle  Race* 

A  city  is  liable  for  personal  injuries  re- 
sulting ifrom  permitting  the  use  of  streets  for 
racing  and  testing  au&mobiles;  such  streets 
not  being  reasonably  safe  for  ordinary  street 
purposes. 

[See  note  at  end  of  this  case.] 

Appeal  from  Common  Pleas  Circuit  Courts 
Greenville  county:    Gabt,  Judge. 

Action  by  W.  M.  Burnett^  plaintiff,  against 
City  of  Greenville,  defendant.  Judgment  for 
defendant.    Plaintiff  appeals.    Bevebsed. 

[256]  The  complaint  was  as  follows: 
''The  plaintiff,  complaining  against  the  de- 
fendant, respectfully  shows  to  the  Court: 

1.  Tliat  the  defendant  is  a  municipal  cor- 
I>oration  organized  under  the  laws  of  South 
Carolina,  situate  in  Greenville  county. 

2.  That  there  is  in  said  city  of  Greenville 
a  street  known  as  Main  street  for  the  use  of 
pedestrians  and  vehicles,  wholly  within  the 
corporate  limits  of  said  city,  and  entirely 
under  its  control  ai>d  managements  That  de- 
fendant at  the  time  hereinafter  mentioned,  in 
violation  of  the  law  of  this  Stat^,  extended 
the  use  of  said  street  for  the  purpose  of  hold- 
ing an  automobile  race  and  contest,  otherwise 
known  as  a  HiUelimb*  to  the  promoters  of 
ttid  Hillclimb;  and  agreed  to  guard  said 
^ain-  street,'  and  to  see  that  the  same  was 
kept  safe  and  clear  during  said  Hilldirab  and 
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for  practice  for  the  same;  and  for  several 
days  previous  thereto,  at  such  times  as  should 
be  set  aside  for  such  practice.  That  at  a 
point  on  said  Main  street,  or  that  part  which 
had  been  set  aside  for  said  Hillclimb,  and 
running  parallel  thereto,  and  across  the  same, 
is  a  street  known  as  East  Park  avenue,  with- 
in the  corporate  limits  of  the  city  of  Green- 
Tllle,  and  under  its  control  and  management, 
said  East  Park  avenue  being  a  prominent 
thoroughfare  for  the  use  of  pedestrians  and 
vehicles. 

3.  That  the  plaintiff  is  a  citizen  and  resi- 
dent of  the  State  of  South  Carolina,  county 
of  Greenville,  and  is  a  practicing  physician  in 
the  city  of  Greenville,  South  Carolina,  and 
resides  on  East  Park  avenue,  in  said  city; 
and  said  plaintiff  owns  and  uses  an  automo- 
bile in  his  practice. 

4.  Tliat  said  afternoon  of  said  12th  day  of 
November,  1912,  was  one  of  the  days  set  anide 
by  the  defendant  as  a  day  of  practicing  for 
said  Hillclimb,  but  plaintiff  knew  nothing  of 
this  and  was  not  aware  that  there  was  to  be 
a  [267]  Hillclimb,  but  presumed  that  defend- 
ant would  have  Main  street  in  a  safe  and 
secure  condition  for  its  citizens  and  all  pedes- 
trians, as  required  to  do  by  law. 

5.  That  plaintiff  on  said  afternoon  in  his 
automobile  left  his  residence  on  East  Park 
avenue  going  to  his  office  and  soon  after  turn- 
ing into  Main  street  was  struck  with  great 
force  and  violence  by  another  automobile  run- 
ning at  a  terrific  rate  of  speed,  probably  sev- 
enty-five to  one  hundred  miles  an  hour,  which 
>va8  using  said  street  as  a  place  of  practice  for 
said  Hillclimb  in  violation  of  the  law  of  the 
State,  and  with  the  knowledge  and  consent 
of  defendant,  its  mayor,  the  members  of  its 
city  council,  its  policemen  and  'other  officers 
and  agents  of  said  city,  and  said  collision  and 
injury  to  plaintiff  was  due  to  defendant's  neg- 
ligent and  careless  management  of  said 
streets  by  leaving  them  unguarded  and  by 
allowing  said  Main  street  to  become  defective 
and  unsafe  by  permitting  a  speed  conte^,  or 
Hillclimb,  which  defendant  knew,  or  should 
have  known,  was  in  violation  of  the  law  of 
the  State,  and  by  permitting  plaintiff  to  enter 
upon  said  ^lain  street  without  warning  him 
at  the  time  when  defendant  knew  said  street 
was  being  used  for  the  purposes  set  forth, 
said  streets  being  entirely  under  the  control 
and  management  of  defendant;  and  said  acci- 
dent to  plaintiff  was  caused  by  the  defect  in 
said  "SltLin  street,  or  by  reason  of  a  defect  or 
mismanagement  of  said  city  of  Gireenville. 

6.  That  plaintiff,  by  reason  of  the  defect, 
negligence  and  mismanagement  of  the  defend- 
ant, was  injured  as  follows:  His  collar  bone 
was  broken,  laceration  of  tissues  around 
shoulder  joint;  fracture  of  cheek  bone,  face 
badly  bruieed  and  joints  sprained,  shock  to 
nervous  system,  loss  of  weight  and  strength, 


864 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


physical  pain,  mental  anguish  and  suffering, 
and  he  was  permanently  injured.  He  was  put 
to  hospital  and  medical  expense,  and  for  medi- 
cines, and  loss  of  practice  for  a  long  time; 
and  his  automobile  was  badly  damaged, 
[258]  being  almost  a  total  loss,  all  to  his 
damage  twenty  thousand  dollars. 

7.  That  plaintiff  has  not  in  any  way 
brought  about  such  injuries  or  damage  by 
his  own  negligent  act,  or  negligently  con- 
tributed thereto,  nor  did  his  load  exceed  ordi- 
nary weight. 

VVherefore,  plaintiff  prays  judgment  against 
the  defendant  for  the  sum  of  twenty  thousand 
dollars  and  the  costs  of  this  action.'' 

Toumes  d  Earle  for  appellant. 
Oscar  Hodges  for  respondent. 

Gage,  J. — Action  for  damages  to  the  per- 
son and  to  personal  property ;  order  sustaining 
demurrer  to  the  complaint;  appeal  [259]  by 
the  plaintiff.  There  are  four  exceptions,  but 
only  one  issue:  Does  the  complaint  state  a 
case?    Tlie  complaint  ought  to  be  reported. 

The  statute  allows  an  action  to  (1)  "any 
person  who  shall  receive  .  .  .  damages 
in  his  person  or  property  (2)  through  a  de- 
fect in  any  street  .  .  .  (3)  or  by  reason 
of  defect  or  mismanagement  of  anything  im- 
der  the,  control  of  the  corporation."  The 
numerals  are  supplied. 

The  plaintiff  received  the  damage  to  his 
person  and  to  his  car;  there  is  no  denial  of 
that;  but  it  is  denied  that  the  hurt  came 
through  a  defect  in  the  street.  If  the  plain- 
tiff has  an  action,  it  arises  out  of  those  words 
of  the  act  we  have  prefaced  by  the  numeral 
(2),  to  wit:  "through  a  defect  in  any 
street."  TheSfe  words  were  recently  construed 
by  us  in  an  elaborate  opinion,  and  we  there 
held  them  to  include  the  keeping  of  a  street 
in  such  physical  conditions  that  it  will  be 
reasonably  safe  for  street  purposes.  Irvine 
V.  Greenwood,  89  S.  C.  511,  72  S.  £.  228,  36 
L.R.A.(N.S.)  363. 

The  advent  of  the  automo)l)ile,  like  the  com- 
ing of  the  locomotive  engine,  and  like  a  start- 
ling application  of  the  laws  of  nature  to  any 
new  appliance,  is  about  to  diange  society.  If 
that  device  is  of  ineatlmahle'use  to  men,  it  is 
also  of  great  and  increasing  peril  to  the 
people. 

We  take  notice  of  these  facts:  That  Green- 
ville is  a  city  of  aome  25,0(K)  or  more  in« 
habitants,  and  that  Main  street  is  a  grpat 
thoroughfare  thickly  settled  and  much  used 
by  the  people.  The  ama^ng  allegation  of  the 
complaint  is  that  the  plaintiff  was  struck 
with  great  force  by  an  automobile  running  on 
that  street  at  a  terrific  rate  of  speed,  proba- 
bly 75  to  100  miles  an  hour,  which  was  using 
said  street  as  a  place  of  practice  for  hill 
climbing  .    .    .    with  the  knowledge  and  con- 


sent of  the  city,  its  mayor,  council  men  and 
policemen.    That  is  admitted  to  be  true. 

It  is  suggested  by  the  city  that  the  dedica- 
tion of  the  public  ways  to  automobile  racing 
lay  wholly  outside  of  the  powers  [260]  of 
tlie  corporation,  for  which  act  the  corporation 
i^  not  liable.  That  is  another  way  of-^ying 
the  corporation  is  liable  if  the  authorities 
act  within  the  law,  and  is  not  liable  if  the 
authorities  act  without  the  law.  The  prime 
duty  of  any  city  is  to  keep  its  streets  clear 
for  the  public  travel.  The  incumbrance  of 
the  streets  with  automobiles  running  at  a 
dangerous  rate  of  speed,  just  for  practice,  is 
a  violation  of  that  prime  duty.  To  answer 
that  the  mayor  and  council  had  no  authority 
to  authorize  such  use  of  the  streets,  is  to 
admit  the  wrong. 

It  -is  true  there  are  decisions  from  other 
jurisdictions  which  sustain  this  view  of  Ihe 
respondent,  but  they  do  not  commend  them- 
selves to  our  judgment,  and  they  do  not  ex- 
pi  ess  the  general  rule  of  law.  See  cases  cited 
in  28  Cyc.  1356,  note  36. 

We  are  of  the  opinion  that  the  street  thus 
dedicated  by  the  authorities  to  a  hazardous 
use  was  not  then  reasonably  safe  for  prime 
purposes.  We  have  held  the  city  of  Columbia 
liable  in  tort  under  that  portion  of  the  stat- 
ute we  have  signalized  by  the  numeral  (3| 
for  injuries  inflicted  by  its  flying  fire  car 
bent  on  a  public  mission.  Creps  v.  Columbia, 
104  S.  C.  372,  89  S.  E.  316.  Much  more 
ought  Greenville  to  be  liable  Avhen  flying 
aiitos  imperiled  the  reasonably  safe  use  of 
the  streets  by  the  people,  and  when  the  autoH 
were  not  in  the  performance  of  a  public  duty. 

The  further  discussion  and  the  differentia- 
tion of  other  cases  from  other  jurisdietions 
would  becloud  the  issue;  and  we  rest  content 
with  the  authority  and  relevancy  of  those  we 
have  cited. 

The  judgment  below  is,  we  venture  to 
think,  against  the  law;  and  it  is  set  aside, 
and  the  cause  is  remanded  for  further  proce- 
dure. 

Hydrick  and  Watts,  JJ.,  did  not  partici- 
pate in  the  consideration  of  this  case. 


KOTE. 

LlabUity  of  MunicipaUty  for  lajnrj 
Due  to  Improper  Use  of  Street  Wkiek 
It  Has  Expressly  Permitted. 

Introductory,  964. 
General  Rule,  365. 
Application  of  "Rule,  365. 


The  purpose  of  this  note  is  to  review  tlie 
recent  cases   passing  on  the   liability   of  a 
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municipality  for  an  injury  due  to  the  im- 
proper use  of  a  street  which  it  has  expressly 
permitted.  TIic  earlier  cases  are  collected  in 
the  notes  to  Johnson  v.  New  York,  as  report- 
el  in  9  Ann.  Cas.  824,  and  in  116  Am.  St. 
Rep.  545,  and  Bogart  t.  New  York,  21  Ann. 
Cas.  466. 

As  to  the  liahility  of  a  municipality  for  its 
failure  to  prevent  an  improper  use  of  a  street, 
see  the  notes  to  Dudley  v.  Flcmingsburg,  1 
Ann.  Cas.  958;  Dudevoir  v.  Waterville,  18 
Ann.  Cas.  86,  and  Goodwin  v.  Reidsville,  Ann. 
Cas.  19140  217. 

Oeneral  Rule, 

The  rule  obtains  generally  that  if  a  mu- 
nicipality exceeds  its  authority  and  permits 
the  placing  of  a  public  nuisance  in  a  street 
or  permits  an  unlawful  or  dangerous  use  of  a 
street  for  any  purpose,  it  is  liable  in .  dam- 
ages for  an  injury  resulting  to  any  person 
caused  by  that  use.    Augusta  v.  Jackson,  20 
Ga.  App.710,  93  S.  E.  304;  Moore  v.  Bloom- 
ington  (Tnd.)   95  N.  E.  874;  Wheeler  v.  Ft. 
Dodge,  131  la.  566,  108  N.  W.  1057.  9  L.R.A. 
(X.S.)  146;  Malchow  v.  Leoti,  95  Kan.  787, 
149  Pac.  687,  L.R.A.1916F  568;  Cole  v.  New- 
burvport,  129  Mass.  505,  37  Am.  Rep.  394; 
Cohen  v.  New  York,  113  N.  Y.  532,  21  X.  E, 
700, 10  Am.  St.  Rep.  506,  4  L.R.A.  406;  Rich- 
mond ▼.  Smith,  101  Va.  101,  43  S.  E.  345. 
And  see  the  reported  case.     See  also  Hoppe 
V.  Winona,  113  Minn.  252,  Ann.  Cas.  1912A 
247,  129  X.  W.  577,  33   L.R.A.(N.8.)    449; 
St^-vps  V.  Vancouver,  6  British  Columbia  17. 
C(mpare  Schultz  ▼.  Mihraukec,  49  Wis.  254, 
5  X.  W.  342,  35  Am.  Rep.  779. 

In  Cohen  v.  New  York,  supra,  the  court 
(Aid:  ''We  do  not  say  this  principle  of  respon- 
sibility would  render  the  city  liable  in  every 
case  of  a  mistaken  exercise  of  power  author- 
izing the  use  or  occupancy  of  a  public  street 
by  an  individual.    We  confine  ourselves  to  the 
decision  of  this  case,  and  we  simply  say  tliat 
when  the  city,  without  the  pretense  of  au* 
thority,  and  in  direct  violation  of  a  statute, 
assumes  to  grant  to  a  private  individual  the 
right  to  obstruct  the  public  highway  while 
in  the  transaction   of   his   private   business, 
and  for  such  privilege  takes  compensation,  it 
must  be  regarded  as  itself  maintaining  a  nui- 
sance so  long  as  the  obstruction  is  continued 
by  reason  of  and  under  such  license,  and  it 
must  be  liable  for  all  damages  which  may 
naturally  result  to  a  third  party  who  is  in- 
jured in  his  person  or  his  property  by  reason 
OT  in  consequence  of  the  placing  of  such  ob^ 
Btruction  in  the  highway.     This  is  none  too 
«*vere  a  liability.    It  is  to  be  hoped  that  its 
enforcement  will  tend  to  the  discontinuance 
^^  a  custom  of  granting  permits  or  licenses 
^  do  what  it  is  well  known  the  city  has  no 
'ight  to  authorize  or  license.    Such  licenses, 
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it  is  a  matter  of  public  notoriety,  are  con- 
stantly granted  without  any  semblance  of 
legal  authority,  and  the  licensees  are  con- 
tinually acting  under  them  and  obstructing 
the  public  streets  to  the  serious  inconvenience 
and  danger  of  the  public." 

AppUcMtlon  of  Bule, 

In  Moore  v.  Bloomington   (Ind.)   95  X.  £. 
374,  it  appeared  that  a  city  in  response  to  a 
request   of    certain    labor    unions    permitted 
them  to  use  the  streets  of  the  city   for  a 
labor  day  celebration,  including  a  display  of 
fireworks  at  night.    The  plaintiff  was  injured 
by  the  fireworks,  and  in  an  action  for  injuries 
against  the  municipality  judgment  was  given 
for  the  defendant.     On  appeal  it  was  held 
that  such  a  use  of  the  street,  permitted  by 
the  city,  was  foreign  to  the  purpose  of  a 
street,  and   intrinsically  'dangerous.     In   re- 
manding the  case  for  a  new  trial  the  court 
followed   the   decisions   in   Johnson   v.   Xew 
York,    9    Ann-    Cas.    824;    Speir   v.    Brook- 
lyn, 139  X.  Y.  6,  34  X.  E.  727,  36  Am.  St. 
Rep.  664,  21  L.R.A.  641;  and  landau  v.  X<?w 
York,  180  X.  Y.  48,  72  X.  E.  631,  105  Am.  St. 
Rep.  709,  cited  in  the  note  to  « John  son  v.  Xew 
York,  supra.    Touching  the  question  what  use 
of  the  street  constitutes  a  nuisance  the  court 
said:     "A  temporary  obstruction  or  use  of  a 
street  may  or  may  not  be  a  nuisance  in  fact. 
Whether  euch  use  is  a  nuisance  in  fact  must  . 
depend  upon  the  qircumstances.  of  eacli  par- 
ticular case.    In  determining  the  question,  it 
is  proper  to  consider  the  character  of  the  use, 
as  to  whether  it  is  necessarily  or  ordinarily 
incident  to  the  uses  and  purposes  for  which 
the  street  is  intended  as  well  as  the  danger 
or    inconvenience    to    the    public    occasioned 
thereby.     Where  the   particular  use   of   the 
street  authorised  by  the  city  cannot  be  said 
as  a  matter  of  law  to  constitute  a  nuisance, 
but,  when  it  is  of  such  a  character,  when 
considered  in  reference  to  surrounding  con- 
ditions and  circumstances,  that  it  may  or  may 
not  constitute  a  nuisance  in  fact,  the  question 
should  be  submitted  ta  the  jury  for  determi- 
nation   under    proper    inatructions    by    the 
court."     Commenting  on  the  rule  governing 
the  liability  of  a  municipality  in  such  a  case 
the  court  further  said:     '*W>  are  not  to  be 
understood  as  holding  that  a  city  can  be  held 
liable  for  every  injury  which  results  from  the 
use  of  the  streets  which  such  city  has  author- 
ised.    Before  the  city  can  be  held  liable,  it 
must  appear  that  the  aet  to  be  done  under  the 
authority  of  the  city,  or  the  use  to  which 
the  street  was   to  be  subjected   under   such 
aiithority,  was  inherently  dangerous,  or  that 
the  condition  of  the  street  created  thereby 
v/as  dangerous  in  itself,  under  the  conditions 
and  circumstances  of  the  case.     If  the  act 
authorized  is  of  a  character  that  is  neces- 
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sarily  or  usually  safe  where  proper  care  is 
used,  and  which  can  become  dangerous  only 
by  a  failure  of  the  persons  in  charge  to  use 
ordinary  precautions,  the  city  cannot  be  held 
responsible  for  the  negligence  of  the  persons 
in  cliaff^e  in  failing  to  use  such  precautions; 
but,  if  the  act  wliieh  the  city  authorizes  to 
be  done  in  its  street,  or  the  use  to  which  it 
is  subjected  under  such  authority,  is  of  such 
a  character  as  to  be  necessarily  or  usually 
dangerous,  and  which  can  be  made  ordinarily 
safe  only  by  the  use  of  certain  precautions, 
the  city  owes  the  duty  to  see  that  such  pre- 
cautions are  used." 

It  was  held  in  Malchow  ▼.  Leoti,  96  Kan. 
787,  149  Pac.  687,  L.R.A.1915F  588,  that  a 
city  had  no  right  to  permit  its  streets  to  be 
occupied  by  a  merry-go-round  run  by  an  en- 
gine, a  water  tank,  a  baby  rack,  and  fuel  and 
guy  ropes.  Such  an  obstrnction,  the  court 
said,  constituted  a  public  nuisance  making 
the  city  liable  to  a  person  injured  thereby. 

Permission  by  a  city  to  place  an  obstruc- 
tion or  nuisance  attractive  to  children  in  a 
street  has  been  held  to  put  the  municipality 
in  the  same  position  as  if  it  had  itself  placed 
the  obstruction  in  the  street.  Gnau  v.  Acker- 
man,  ]66  Ky.  258,  170  S.  W.  217,  wherein 
the  court  said:  ''When  it  grants  permission 
to  another  party  to  place  an  obstruction  in 
its  streets,  it  must  take  notice  of  the  nature 
and  character  of  obstruction  so  placed  and 
the  manner  in  which  it  is  maintained,  and 
see  to  it  that  it  does  not  make  the  street 
unsafe  for  use  by  the  public.  If  this  were 
not  so  the  city  could,  by  granting  permits  to 
occupy  its  streets,  relieve  itself  entirely  of 
the  duty  it  owes  the  public;  and  we  do  not 
know  of  any  authority  that  would  counte- 
nance a  doctrine  like  this." 

Where  a  city  permitted  a  wire  to  be 
stretched  across  a  street  to  be  used  for  dan- 
gerous performances  it  was  held  that  this 
was  a  nuisance  and  an  obstruction  of  the 
street,  making  the  municipality  liable  for  an 
injury  to  a  person  in  consequence  of  the  per- 
formance. Wheeler  v.  Ft.  Dodge,  131  la.  566, 
108  N.  W.  1067,  9  L.R.A.(N.S.)  146. 

In  Cohen  v.  New  York,  113  N.  Y.  532,  21 
K  E.  700,  10  Am.  St.  Rep.  506,  4  L.R.A.  406, 
it  appeared  that  a  city  permitted  a  grocer  to 
keep  his  wagon  in  the  street  in  front  of  his 
store,  the  grocer  paying  an  annual  license. 
The  wagon  when  so  standing  had  the  thills 
raised  perpendicularly  and  held  up  by  stringy. 
A  passing  wagon  struck  the  grocery  wagon, 
the  strings  gave  way  and  the  thills  came 
down  on  the  sidewalk  striking-  the  plaintiff's 


intestate  causing  his  death.  In  an  action 
against  the  city  it  was  held  that  the  city 
had  no  right  whatever  to  give  such  permit 
to  the  grocer,  and  must  be  regarded  ai*  main- 
taining a  nuisance  rendering  it  liable  for 
damages  naturally  resulting  therefrom  to  a 
third  person. 

It  was  held  in  Richmond  v.  Smith,  101  Va. 
161,  43  S.  £.  345,  that  a  charter  which  gave 
a  city  authority  to  remove  obstructions  and 
impediments  from  the  streets  did  not  give 
the  city  the  power  to  confer  on  a  corporation 
the  right  to  give  a  street  fair  and  erect 
structures  which  obstructed  public  travel,  and 
that  the  city  was  liable  for  personal  injuries 
caused  by  the  giving  way  of  such  a  structure. 

Where  a  city  licenses  an  exhibition  of  wild 
animals  allowing  one  of  its  streets  to  be  ob- 
structed by  the  exhibition,  the  city  is  liable 
in  damages  to  a  person  traveling  with  a  team 
along  the  street,  whose  horses  became  fright- 
ened at  the  wild  animals  so  exhibited  causing 
personal  injuries  to  the  driver.  Little  v. 
Madison,  42  Wis.  643,  24  Am.  Rep.  435. 

Where  a  city  licensed  an  exhibition  of  an 
animal  known  as  the  ''sacred  ox*'  in  a  booth 
erected  in  one  of  the  publie  squares,  it  was 
held  that  the  city  was  not  liable  for  injuries 
sustained  by  one  whose  horse  became  fright- 
ened at  the  animal  while  it  was  led  along  the 
street  fbr  exercise,  since  at  the  time  of  the 
injury  the  animal  was  not  in  tbe  place  for 
the  use  of  which  the  city  reeeived  a  license 
fee.  Cole  v.  Kewburyport,  129  Mass.  595,  37 
Am.  Rep.  '394. 

In  Augusta  ▼.  Jackson,  20  Ga.  App.  710, 
98  S.  E.  304,  it  appeared  that  a  city  granted 
a  license  to  a  frAtemal  order  to  hold  a  street 
eamival  in  certain  public  streets  of  the  city 
of  Augusta.  On  the  last  day  of  the  eamival 
the  plaintiff's  son,  a  boy  thirteen  years  old, 
was  shot  and  killed  while  walking  in  one  of 
the  streets  where  the  carnival  was  being  held, 
by  a  rifle  shot  from  a  shooting  gallery,  which 
was  one  of  the  carnival  structures.  It  was 
held  that  the  carnival  constituted  a  nuisance 
and  that  the  city  could  not  avoid  liability 
on  the  ground  that  the  licensing  or  allow- 
ance of  such  use  of  the  street  was  illegal  or 
ultra  vires. 

The  reported  case  decides  that  a  municipal- 
ity is  liable,  under  a  statutory  provision  mak- 
ing the  city  liable  for  injuries  accruing 
''through  a  defect  in  any  street,"  for  injuries 
resulting  from  the  use  of  streets  for  purposes 
of  racing  and  testing  automobiles,  such  use 
not  being  rea8onaJ>ly  safe  for  street  purposes. 
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Marine  IiuiitYaiiee  -»  CoBstnictiTe  Total 
Lou  —  FnistratloB  of  Voyage  hj 
War. 

Where  a  German  vessel  en  route  to  a  Ger- 
man port  at  the  outbreak  of  war  between 
Germany  and  England  puts  into  a  neutral 
port  and  abandons  the  voyage,  without  im- 
mediate peril  of  capture,  there  is  not  a 
constructive  total  loss  within  a  marine  in- 
surance policy  insuring  against  maritime  cap- 
ture. 
.    [See  note  at  end  of  this  case.] 

[102]  Appeal  from  a  decision  of  the  Court 
of  Appeal  [1916]  2  K.  B.  156,  affirming  a 
decision  of  Bailhache,  J.    [1915]  3  K.  B.  410. 

In  June,  1914,  the  appellants,  a  firm  of 
British  merchants,  sold  in  Calcutta  to  Ger- 
man buyers  500  bales  of  jute  for  shipment  to 
Hamburg  upon  the  terms  tliat  the  property 
was  not  to  pass  until  the  arrival  of  the  goods 
at  the  port  of  destination  and  payment  of 
the  price.  In  part  fulfilment  by  their  con- 
tract, at  the  end  of  June  and  the  beginning 
of  July  they  shipped  218  bales  on  board  the 
German  steamship  Kattenturm  for  carriage 
from  Calcutta  to  Hamburg,  and  they  insured 
the  goods  for  the  voyage  with  the  respondents 
by  a  policy  of  marine  insurance  dated  July 
28,  1914.  The  clause  "warranted  free  from 
capture,  seizure,  &c.''  was  struck  out  in  con- 
sideration of  an  extra  premiiun.  The  perils 
insured  against  included  "men  of  war  .  .  . 
enemies  .  .  .  takings  at  sea,  arrests,  re- 
straints and  detainments  of  all  kings,  princes 
and  people  of  what  nation^  condition  or 
quality  soever." 

The  ship  sailed  from  Calcutta  for  Hamburg 
and  arrived  at  Malta  on  August  1,  1914.  She 
left  Malta  on  August  3.  At  11  P.H.  on  Au- 
gust 4,  war,  which  had  already  broken  out 
between  the  German  Empire  and  France,  was 
declared  between  Great  Britain  and  the  Ger- 
man Empire.  On  August  6  the  master  put 
in  to  Messina,  then  a  neutral  port,  to  avoid 
the  risk  of  capture,  and  after  lying  there  for 
about  a  month  proceeded  to  Syracuse. 

On  September  1,  1914,  the  appellants  gave 
notice  of  abandonment  to  the  respondents, 
stating  that  the  218  bales  of  jute  were  "a 
constructive  total  loss  through  consequence 
of  hostilities,"  and  on  the  following  day  the 
respondents  declined  to  accept  the  notice,  but 
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agreed  to  the  appellants  being  in  the  same 
position  as  if  a  writ  had  been  issued. 

On  October  28,  1914,  the  Italian  Govern- 
BMnt  made  a  decree,  which  came  into  opera- 
tion on  November  5,  1914,  forbidding  the 
export  of  raw  jute. 

[103]  On  November  11,  1914,  the  appellants 
(through  the  British  Consul  at  Rotterdam 
and  with  the  sanction  of  the  Board  of  Trade ) 
communicated  with  the  Hansa  Company  at 
Bremen,  who  were  the  o^vners  of  the  ship,  in 
order  to  ascertain  whether  they  would  be 
willing  to  deliver  up  such  portions  of  the 
cargo  as  belonged  to  the  plaintiffs  and  upon 
what  terms.  On  November  20,  the  company 
replied  that  the  German  Government  had  is- 
sued a  prohibition  against  delivering  goods 
to  British  subjects,  and  this  reply  was  for- 
warded to  the  respondents  on  November  30. 
On  December  16,  1914,  the  appellants  through 
their  solicitors  gave  a  second  notice  of  aban- 
donment founded  on  the  reply  of  the  German 
company,  and  on  December  17,  on  the  refusal 
of  the  respondents  to  accept  the  abandonment, 
the  appellants  commenced  this  action  against 
the  respondents,  claiming  the  sum  of  1380^ 
as  for  a  total  loss  under  the  policy  of  in- 
surance. 

Eventually  the  jute  was  sold  to  an  Italian 
company  for  105H.  and  the  purchase-money 
was  duly  paid,  but  by  arrangement  the  steps 
taken  for  obtaining  and  disposing  of  the 
cargo  in  Italy  were  taken  without  prejudice 
tD  the  rights  of  the  parties. 

At  the  trial  of  the  action,  by  agreement 
between  the  parties,  a  letter  dated  June  28, 
1915,  from  the  Admiralty  to  the  appellants' 
solicitors  was  put  in  and  was  treated  as  evi- 
dence in  the  case.  It  was  in  the  following 
terms:  "With  reference  to  your  letter  of  the 
22nd  instant,  relative  to  proceedings  in  the 
High  Court  of  Justice  by  your  clients  Messrs. 
Becker,  Gray  k  Co.  against  the  London  As- 
surance Corporation  in  respect  of  certain 
bales  of  jute  forming  part  of  the  cargo  of 
the  German  s.s.  Kattenturm  stated  to  have 
been  bound  from  Calcutta  to  Hamburg  in 
August  last  and  to  have  taken  refuge  at  Mes- 
sina and  afterwards  at  Syracuse  in  order  to 
avoid  capture  by  British  or  French  warships, 
I  am  commanded  by  my  Lords  Commissioners 
of  the  Admiralty  to  inform  you  that  any  Ger- 
man steamer  proceeding  on  or  after  the  5th 
August  last  through  the  Mediterranean  on  a 
voyage  to  Hamburg  would,  in  their  Lordships' 
opinion,  have  been  in  peril  of  capture  by 
British  or  allied  warships  when  outside  neu- 
tral territorial  waters." 

Bailhache,  J.,  held  that  the  goods  were  not 
lost  by  any  peril  insured  against,  but  that 
the  loss  arose  from  steps  taken  by  the  captain 
to  avoid  a  peril  which  had  not  begun  to  oper- 
ate,  and   his  judgment   was    [104]    affirmed 
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by  the  Court  of  Appeal  ( Swinfen  Eady,  Pick- 
ford,  and  Bankes,  L.JJ.). 

Sir  John  Simon,  K.C,  and  iS.  A.  Wri§hi 
for  appellants. 

Leslie  Scott,  K.C,  Adair  Roche,  K.C.,  and 
T.  Matthew  for  respondents. 

Rehder  d  Higgs,  solicitors  for  appellants. 

Waltons  d  Co,,  solicitors  for  respondents. 

[107]  Easl  Lorebubn. — My  Lords,  I  agree 
with  the  order  appealed  from  because  it 
seems  to  me  that  both  parties  have  accepted 
as  sufficient  the  Admiralty  statement  (hat  a 
German  steamer  would  have  been  "in  peril  of 
capture"  if  she  proceeded  on  or  after  August 
5  on  a  voyage  to  Hamburg.  They  have  left 
that  evidence  there  without  more.  It  is  there- 
fore the  measure  of  the  danger  which  the  ship 
would  have  run  in  proceeding  on  this  voyage. 
That  will  not  be  enough  for  the  plaintiffs' 
case.  I  should  have  thought  that  capture 
would  have  been  a  certainty,  but  I  have  no 
right  to  act  upon  my  own  beliefs  or  conjec- 
tures upon  a  question  of  fact  when  there  is 
evidence  on  which  the  parties  rely.  And  there 
may  be  very  good  reasons  of  which  I  am  un- 
aware for  being  content  with  the  Admiralty 
view. 

Lord  Duxedix. — My  Lords,  I  think  that 
the  facts  of  the  case,  and  the  law  applicable 
thereto,  were  so  clearly  and  accurately  stated 
by  Bailhache,  J.,  the  trial  judge,  that  in  truth 
there  is  little  left  to  add.  His  judgment  was 
confirmed  unanimously  by  the  learned  judges 
of  the  Court  of  Appeal. 

If  there  were  no  decisions  on  the  point,  and 
the  expression  "men-of-war,  enemies  and  re- 
straints of  princes,"  as  used  in  a  policy  of 
insurance,  had  to  be  considered  for  the  first 
time,  it  might  not  be  difficult  to  say  that  the 
adventure  in  this  case  was  frustrated  liy  the 
outbreak  of  war  and,  that  being  so,  to  hold 
that  it  fell  within  the  words  as  above.  Tliis 
indeed  is  the  result  at  which  the  jurists  of 
the  Continent  and  of  America  have  arrived. 
Thus  Phillips  on  [108]  Insurance  (c.  13,  sec. 
X.,  par.  1115),  after  stating  the  question 
"Whether  a  loss  consequent  upon  the  immi- 
nency  of  a  capture,  arrest,  restraint,  or  de- 
tention, is  within  the  risk  assumed  by  in- 
surance against  such  perils,"  cites  Enifrigon 
and  other  foreign  jurists,  and  pronounces  the 
correct  rule  to  be  as  follows:  "Where,  after 
the  risk  has  begun,  the  voyage  is  inevitably 
defeated  by  blockade,  or  interdiction  at  the 
pert  of  departure,  or  destination,  or  by  a 
hostile  fleet  being  in  the  way,  rendering  the 
proceeding  upon  it  utterly  impracticable,  or 
capture  or  seizure  so  extremely  probable  that 
proceeding  would  be  inexcusable,  the  risk  con- 
tinues till  the  vessel  has  arrived  at  another 
port  of  discharge   adopted   instead   of  that 


originally  intended :  and  also  that  an  assured 
on  the  cargo  has  a  right  to  abandon." 

The  English  authorities  have  not  adopted 
this  rule.  They  have  followed  the  view  of 
Lord  Alvanley  expressed  in  the  case  of  Had- 
kinson,  3  B.  &  P.  388,  in  1803.  The  current 
of  authority  is  unbroken,  and  the  case  of 
Kacianoflr  [1013]  3  K.  B.  407,  may  be  taken 
as  a  modern  example.  We  are  asked  to  cob- 
strue  an  expression  in  a  meroantile  document 
of  ancient  origin,  interpreted  by  decisions 
that  have  stood  for  more  than  a  century.  In 
SLch  a  case  the  only  safe  rule  for  a  Court  is 
Stare  deciaiM,  1  do  not  cite  the  cases,  because 
that  has  been  done  in  the  Courts  below. 

In  accordance  with  the  English  rule  the 
question  to  be  asked  is,  Was  the  frustration 
ot  the  adventure  due  to  a  peril,  or  to  some- 
thing done  in  order  to  avoid  a  peril?  The 
onus  to  show  that  the  loss  was  due  to  a  peril 
is  on  the  appellants.  How  do  they  seek  to 
show  it?  What  they  really  urge  may  be  re- 
duced to  two  things:  first,  the  fact  of  the 
master  putting  into  Messina  instead  of  going 
on;  second,  the  statement  by  the  Admiralty 
that  in  their  opinion  a  vessel  proceeding  on 
or  after  August  5,  1014,  tlirough  the  Medi- 
terranean on  a  voyage  to  Hamburg  would 
have  been  in  peril  of  capture  by  the  allied 
fleets. 

Now  the  first  fact  is  equally  consistent  with 
conduct  to  avoid  a  peril  as  with  the  existence 
of  a  present  and  actual  peril;  and  the  second 
fact  is  far  short  of  proof  of  actual  jjeril  to 
the  ship.  Tlie  letter  is  entirely  vague — indeed 
it  could  not  be  otherwise — as  to  when  the 
peril  would  begin  6r  become  imminent.  I  am 
of  opinion,  therefore,  [109]  that  the  appel- 
lants fail  to  discharge  the  burden  upon  them, 
and  that  is  enough;  though  if  I  had  to  decide 
positively  I  should  decide  as  Bailhache,  J., 
did — ^that  the  captain  went  into  Messina  to 
avoid  a  peril  and  not  under  the  stress  of  an 
actual  peril. 

There  remains  the  argument  founded  on 
the  decision  of  this  House  in  Sanday's  Case, 
Ann.  Cas.  1916D  876,  [1016]  1  A.  C.  650. 
The  direct  application  of  that  case  fails  for 
the  simple  reason  that  this  was  a  German 
ship,  and  that  there  was  no  illegality  in  the 
master  continuing  the  voyage  if  he  thought 
fit.  He  did  not  think  fit,  and  his  action  it 
was  that  terminated  the  adventure.  Sanday's 
Case,  Ann.  Cas.  1016D  876,  [1916]  1  A.C 
650,  was  not  intended  to  decide,  and  did  not 
decide,  that  by  the  mere  declaration  of  war 
all  .goods  in  transitu  to  a  German  port  or 
town  were  constructively  totally  lost.  It  was 
urged  that  in  this  case  in  terms  of  the  policy 
the  risk  continued  till  the  goods  were  deliv- 
ered to  the  consignee,  and  as  the  consignee 
could  not  get  delivery  without  paying  freight 
to  the  German  captain — which  would  be  trad- 
ing with  the  enemy — that  constituted  a  loss 
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of  the  adTenture  of  the  same  character  as  in 
Sanday's  Caae,  Ann.  Caa.  1916D  876  [1916] 
1  A.  C.  650.  I^e  answer  lies  in  the  facts. 
It  was  not  the  impossibility  of  paying  freight 
but  the  conduct  of  the  captain  that  actually 
put  an  end  to  the  adventure.  The  same  doe- 
trine  of  causa  proxima  which  decides  the 
first  point  decides  this  also. 
I  think  the  appeal  should  be  dismissed. 

Lou>  Atkinson. — ^My  Lords,  I  have  not 
found  any  reason  to  change  the  opinion  I 
ventured  to  express  in  Sanday's  Case  [1916] 
1  A.  C.  665,  to  the  effect  that  the  old  cases 
of  Hadkinson  v.  Robinson,  3  B.  &  P.  388,  and 
Lubbock  V.  Rowcroft,  5  Esp.  60,  established 
the  principle  which  has  since  then  been  con- 
sistently applied  in  this  country,  that  what 
14  insured  against  in  policies  of  assurance 
such  as  that  effected  in  the  present  case  is 
the  peril  of  actual  capture,  not  the  mere  ap- 
prehension of  capture.  I  do  not  attempt  to 
give  a  general  definition  of  what  amounts  to 
actual  capture.  It  may  vary  in  each  case 
with  the  circumstances,  the  discoveries  of 
science  applicable  to  navigation,  and  the  oper- 
ations of  ships  of  war  in  naval  warfare;  but 
I  fully  concur  with  the  judgment  about  to  be 
delivered  by  or  on  behalf  of  my  noble  and 
learned  friend  Lord  Sumner  in  this  -  as  on 
all  other  points  dealt  with  by  him,  that 
[110]  nothing  approaching  to  anything  that 
could  be  considered  actual  capture  was  proved 
to  have  occurred  in  the  present  case. 

LoBD  Sumner. — My  Lords,  the  Kattenturm 
left  Malta,  westward  bound,  on  August  3, 
1914.  The  next  that  is  known  of  her  is  that 
the  captain  took  her  into  Messina  on  the  6th, 
saying  that  he  did  so  to  avoid  capture.  Be- 
tween the  3rd  and ^  the  6th  he  had  found  out 
that  Germanv  was  at  war.  How  or  when  he 
learned  this,  why  he  chose  Messina  as  his 
port  of  refuge,  whether  he  so  much  as  saw 
a  hostile  vessel  or  was  seen  by  one,  we  do 
not  know;  To  sail  direct  from  Malta  to  Mes- 
sina need  not  have  taken  three  days.  No 
doubt,  after  proceeding  some  substantial  dis- 
tance on  his  course,  he  turned  back,  but  any- 
thing beyond  that  is  guesswork.  He  may 
have  counted  on  a  short  war  and  have  ex- 
pected to  go  on  again  soon,  but  I  think  he 
abandoned  the  voyage  to  Hamburg  when  he 
bore  up  for  Messina.  No  point,  however,  has 
been  made  that,  with  the  abandonment  of  the 
voyage,  the  voyage  policy  also  determined  so 
as  to  discharge  underwriters  from  a  loss  only 
caused  thereafter,  and  I  will  not  pursue  the 
subject.  There  is  evidence  of  the  existence 
of  peril  of  capture  from  August  5  onwards, 
but  it  is  carefnlly  limited.  The  Admiralty's 
reply  to  an  inquiry  made  on  the  plaintiffs' 
behalf,  which  is  not  before  us,  has  been  ac- 
cepted a^  admissible  evidence.  It  states  that 
Ann.  Cas.  1918C. — 24. 
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"any  German  steamer  proceeding  on  or  after 
the  5th  August  through  the  Mf'diterranean 
on  a  voyage  to  Hamburg  would  have  been 
in  peril  of  capture  .  .  .  when  outside  neu- 
tral  territorial  waters."  That  is  all.  We 
know  nothing  of  the  actual  numbers  of  the 
possible  captors  or  of  their  particular  posi- 
tions: we  do  not  know  if  the  presence  of  the 
Kattenturm  was  known  to  any  of  them. 
Memory  may  tell  us  that  some  of  them  at 
any  rate  had  other  things  to  think  of  just 
then,  but  I  suppose  we  must  act  as  if  we  knew 
nothing  about  it.  I  lay  no  stress  on  the 
words  *'on  a  voyage  to  Hamburg,**  although 
during  some  part  or  possibly  the  whole  of 
August  5  the  Kattenturm  was  on  a  voyage 
to  Messina  and  was  no  longer  on  a  voyage 
to  Hamburg.  That  she  would  have  been  'in 
peril  of  capture"  conveys  by  implication  that 
she  would  have  had  a  chance  of  escape,  but 
here  again  the  plaintiffs  give  us  no  informa- 
tion. At  any  rate,  there  is  no  evidence  of 
any  peril  of  capture  before  August  5.  As  to 
the  subsequent  period,  we  know  [111]  noth- 
ing of  the  ship's  speed  or  equipment,  or  of 
the  state  of  her  bunkers.  I  have  no  doubt 
that  the  opinion  of  the  Admiralty  ^^as  sound, 
and  I  should  have  been  a  good  deal  surprised 
(and,  may  I  say?  disappointed)  if  she  had 
gone  on  her  way  and  had  escaped  capture, 
but  when  or  where  that  fate  would  have  over- 
taken her  no  one  can  tell.  Certainly,  no  one 
who  realizes  the  vast  siise  of  the  ocean  and 
its  multitudinous  vicissitudes  can  doubt  that 
she  might  well  have  evaded  capture  for  many 
days,  and  for  all  we  know  she  might  have 
been  lost  by  fire  or  stranding  or  some  cause 
unconnected  with  hostilities  before  ever  any 
enemy  hove  in  sight. 

In  these  circumstances  the  plaintiffs'  argu- 
ment was  rested  mainly  on  (i.)  Iosh  by  cap- 
ture or  some  consequence  of  hostilities  or, 
(ii.)  alternatively,  by  restraints  of  princes. 
The  sequence  of  events  under  the  first  head 
was  as  follows.  Peril  of  capture  outside  neu- 
tial  territorial  waters  led  the  captain  to  the 
reasonable  conclusion  that  having  got  safely 
into  Messina  he  had  better  stay  tliere.  This 
involved  the  frustration  of  the  commercial 
adventure  of  carrying  the  cargo  to  Hamburg 
and  there  delivering  it  under  the  bills  of  lad- 
ing, whereby,  in  law,  the  cargo  became  a  loss. 
On  the  second  head  the  point  was  that  from 
the  outbreak  of  war  the  plaintiffs  were  by 
Knglish  law  restrained  from  trading  with  the 
enemy  or  doing  any  acts  in  furtherance  of 
such  trading.  Hence,  as  they  could  not,  du- 
rante hello,  lawfully  pay  freight  againnt  de- 
livery of  the  goods  in  Hamburg,  their  adven- 
ture came  to  a  sudden  and  untimely  end  on 
the  outbreak  of  war  and  their  cargo  was 
forthwith  constructively  a  loss.  In  neither 
case  does  the  argument  avail,  if  the  loss  was 
one  "which  is  not  proximately  caused  by  a 
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peril  inaured  against"  ( 6  Edw.  7,  c  41,  s.  55, 
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My  Lords,  if  there  is  any  real  distinction 
to  be  drawn  between  a  losa  by  perils  insured 
against  and  a  loss  by  successfully  avoiding 
them,  between  a  loss  by  capture  and  a  loss 
by  the  fear  of  it,  one  might  think  that  it 
arises  in  this  case.  It  was  self -restraint,  not 
rei^tr^int  of  princes,  that  hindered  the  cap- 
tain from  putting  to  sea.  I  do  not  say  that 
he  ought  to  have  done  otherwise,  but  the 
plain  fact  is  that  he  could  do  as  he  liked. 
On  both  contentions,  if  the  captain  had  chosen 
to  go  on,  the  plaintiffs  could  not  have  pre- 
vented him.  He  might  have  picked  his  own 
time;  he  might  have  weighed  his  chances  at 
leisure;  reasonable  delay  would  not  amount 
to  abandonment  [112]  of  the  voyage.  Even 
an  early  peace  was  not  wholly  beyond  the 
bounds  of  possibility.  Accordingly,  the  plain- 
tiffs further  argued  that  the  captain's  elec- 
tion was  not  the  proximate  cause  of  the  loss, 
because  to  have  done  otherwise  would  have 
been  mere  folly;  that  he  had  no  real  choice 
at  all;  and  that  British  subjects,  whom  the 
law  forbade  to  trade  with  the  enemy  in  futuro 
by  paying  freight  to  this  German  ship  in 
Hamburg,  if  ever  she  arrived,  were  in  law 
restrained  in  praesenti,  so  that  a  loss  of  their 
cargo  proximately  resulted.  The  possibility 
that  in  the  meantime  events  might  occur, 
which  might  legalize  the  act  and  avert  a  loss, 
such  as  the  conclusion  of  peace  or  the  grant 
of  the  Royal  licence  to  pay  the  freight  in 
order  to  get  the  goods,  was,  they  said,  of  no 
significance. 

My  Lords,  these  contentions  have  involved 
some  criticisms  of  the  rule  of  proximate 
cause,  or  rather  of  its  true  application  in 
insurance  cases,  which,  I  venture  to  think, 
proceeded  from  a  misapprehension  of  what 
this  rule  really  is.  There  is  no  mystery  about 
it.  Cause  and  effect  are  the  same  for  under- 
writers as  for  other  people.  Proximate  cause 
is  not  a  device  to  avoid  the  trouble  of  dis- 
covering the  real  cause  or  the  "oommon-sense 
cause,"  and,  though  it  has  been  and  always 
should  be  rigorously  applied  in  insurance 
cases,  it  helps  the  one  side  no  oftener  than 
it  helps  the  other.  I  believe  it  to  be  nothing 
more  nor  less  than  the  real  meaning  of  the 
parties  to  a  contract  of  insurance.  I  venture 
to  say  so,  because  eminent  judges  have  some- 
times seemed  to  differ  on  the  point.  Lord 
Denman,  speaking  of  this  rule  in  De  Vaux 
V.  Salvador  (1836)  4  Ad.  A  El.  420,  431,  31 
£.  C.  L.  104,  says:  "Such  must  be  understood 
to  be  the  mutual  intention  of  the  parties  to 
such  contracts."  In  Reischer  v.  Borwick 
[1804]  2  Q.  B.  548,  660,  Lindley,  L.J.,  says 
the  same  thing.  In  Leyland  Shipping  Co.  y. 
Norwich  Union  F.  Ins.  Soc.  [1917]  1  BL  B. 
873,  892,  on  the  other  hand,  Scrutton,  L.J., 
doubts  this  and  considers  the  rule  to  be  a 


judge-made  rule.  I  daresay  few  assured  Kave 
any  distinct  view  of  their  own  on  the  point* 
and  might  not  even  see  it  if  it  were  explained 
to  them;  but  what  they  intend  contractually 
does  not  depend  on  what  they  understand  in- 
dividually.  If  it  is  implicit  in  the  nature  of 
the  bargain,  then  they  intend  it  in  law  jtist 
as  much  as  if  they  said  it  in  words.  I  think 
that  it  is  so  implied.  Indemnity  [113]  in< 
volves  it  apart  from  decisions.  In  effect  it  is 
the  act  of  the  parties. 

I  am  not  aware  that  any  branch  of  the  law 
of  contract   attaches  importance   to    remote 
causes  as  such,  though,  where  human  respon- 
sibility is  material,  it  may  be  necessary   to 
go  J^eyond  and  behind  the  mere  event  which. 
caused  the  loss  or  damage.     This  is  why   a 
carrier  is  liable  for  losses,  by  perils  excepted 
from  his  contract  to  carry  and  deliver,  where 
the  previous  default  of  those  for  whom  he  is 
responsible  has  brought  that  peril  into    in- 
jurious operation.  His  express  stipulation  for 
exemption  has  to  be  reconciled  with  his    im- 
plied undertaking  to  have  the  carriage   per- 
formed  with    care:      Grill   v.   General    Iron 
Screw  GoUier  Co.  (1866)   L.  R.  1  C.  P.    600, 
612,  per  Willes,  J.;  HamUton  v.  Pandorf,  12 
App.  Gas.  518,  524,  per  Lord  Halsbury.      So 
in  marine  insurance,  where  the  loss  is    "at- 
tributable to  the  wilful  conduct  of  the    as- 
sured"   (Marine  Insurance  Act,  1906,  s.    55, 
sub-8.  2  {a)r)  after  the  loss  by  perils  insured 
against  has  been   proved   the  question    still 
remains  whether  the  assured's  wilful  conduct 
caused  them  to  operate.     In  other  cases    the 
insurer  ''is  liable  for  any  loss  proximately 
caused    by    a    peril    insured    against,    even 
though  the  loss  would  not  have  happened  but 
for  the  misconduct  or  negligence  of  the  mas- 
tei    or  crew:"     s.  55,  sub-s.  2    (a).     In    a 
contract  of  sale  or  carriage  or  service    the 
contractor  promises  to  do  something  for    a 
price,  a  freight,  or  a  wage,  and  his  liability 
depends  not  simply  on  the  question  whether 
something  has  happened  or  failed  to  happen, 
but  whether  more  remotely  it  happened   or 
failed  to  happen  owing  to  his  breach  of  hia 
obligation.    In  a  contract  of  indemnity  ( and 
a  contract  of  suretyship  is  very  analogoua) 
the  insurer  promises  to  pay  in  a  certain  event 
and  in  no  other,  namely,  in  case  of  loss  cauaed 
in  a  certain  way,  and  the  question  is  whether 
the  loss  was  caused  in  that  way,  and  whether 
the  event  occurred,  and  the  remoter  causes 
of  this  state  of  things  do  not  become  material. 
If  contracts  of  marine  insurance  were  still 
regarded,  as  once  they  were,  as  aleatory  bar- 
gains, this  would  be  plain  on  the  face  of  them. 
Gne  need  only  ask,  has  the  event,  on  which 
I  put  my  premium,  actually  occurred?     This 
is  a  matter  of  tlie  meaning  of  the  contract, 
and  not,  as  seems  sometimes  to  be  supposed, 
ot'  doing  the  liberal  and  reasonable  thing  by 
a  reasonable  assured.     This  is  why,   as    it 
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seems  to  me,  the  oftusa  [114]  proxima  rule 
ii  not  merely  a  rule  of  statute  law,  but  ia  the 
meaning  of  the  contract  writ  large.  This  is 
alflo  why  the  reasonableness  of  the  conduct 
oi  the  Kattenturm's  captain  and  the  unrea- 
Bonabieness  of  suggesting  that  he  might  have 
done  otherwise  are  alike  off  the  point.  So 
long  as  his  action  was  voluntary  it  was  his 
action  and  not  that  of  the  captain  of  a 
British  man-of-war,  and  the  policy  insures 
against  the  second,  but  against  the  first  only 
when  it  amounts  to  barratry.  There  is  no 
case  here  of  duress  nor  opportunity  for  say- 
ing that  his  will  was  not  free,  except  upon 
grounds  too  theological  to  be  worth  pursuing. 

It  must  be  admitted  that  the  terminology  of 
causation  in  English  law  is  by  no  means  ideal. 
It  would  be  the  better  for  a  little  plain  Eng- 
lish. I  think  "direct  cause''  would  be  a  bet- 
ter expression  than  causa  proxima.  Logical- 
ly, the  antithesis  of  proximate,  cause  is  not 
real  cause  but  remote  cause.  Lord  Ellen- 
borough  uses  causa  causans  as  its  equjlvalent 
in  Gordon  v.  Rinunington  (1807)  1  Campb. 
123;  Abbott,  CJ.,  speaks  of  "immediate" 
cause  in  Walker  v.  Maitland  (1821)  5  B.  & 
Aid.  171;  Lord  FitzGerald  of  "direct  and 
immediate"  cause  in  Cory  v.  BUrr  (1883)  8 
App.  Cas.  393,  406;  and  my  noble  and  learned 
friend  Lord  Lorebum  of  "direct"  cause  in 
Sanday's  Case  [1916]  1  A.  C.  650,  659,  Ann. 
Cas.  1916D  876.  Many  similar  expressions 
might  be  quoted. 

Again,  it  is  important  that  the  same  word 
should  mean  the  aajne  thing  when  used  in  a 
mercantile  contract,  whether  that  contract  be 
ot  one  description  or  another.  Perils  of  the 
seas  do  not  mean  one  thing  in  a  bill  of  lading 
and  something  else  in  a  policy;  restraints  of 
princes  do  not  bear  a  different  interpretation 
in  the  one  or  in  the  other,  but  this  is  not 
the  question.  Restraints  of  princes  may  ex- 
cuse non-delivery  of  cargo  under  a  contract 
of  carriage,  and  yet  not  cause  a  loss  of  cargo, 
recoverable  under  a  contract  of  insurance. 
It  is  settled  now  that  mere  apprehension  that 
a  restraint  of  princes  will  come  into,  operation 
ill  not  the  same  thing  as  its  existence  or 
available  for  either  purpose.  There  is  also 
authority  for  saying  (Nobel's  Explosives  Co. 
v.  Jenkins  [1896]  2  Q.  B.  326)  that  if  re- 
straint of  princes  is  in  being  and  reasonably 
likely  in  the  long  run  to  prevent  perform- 
ance of  a  contract  if  its  further  performance 
is  proceeded  with,  any  further  performance 
is  forthwith  excused,  although  the  direct 
[115]  operation  of  the  restraint  has  not  yet 
occurred.  This  is  because  the  contract  of  car- 
riage, truly  construed^  so  stipulates.  It  has 
no  bearing  upon  the  question  whether  a  re- 
fusal of  further  performance,  though  excusa- 
ble, is  the  effect  of  the  carrier's  exercise  of 
judgment  or  the  effect  of  the  restraint  of 
princes. 
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Many  cases  have  been  cited  to  your  Lord- 
ships, but  none  to  the  contrary  of  this.  In 
Rodocanachi  v.  Elliott,  L.  R.  9  C.  P.  518,  522, 
the  Germans  had  prevented  all  comniunica^ 
tion  between  Paris  and  other  places  from 
September  19  down  to  the  date  of  the  writ. 
Events  before  September  19,  it  was  held, 
zi^ight  give  rise  to  some  claim  again^st  car- 
riersy  but  could  afford  no  defense  to  under- 
writers if,  as  was  the  case,  a  loss  by  restraint 
oi  princes  then  occurred  and  thenceforward 
continued.  The  contention  that  some  direct 
action  on  the  goods  was  necessary  was  re- 
jected. There  was  no  question  of  election  or 
volition  on  the  part  of  those  in  charge  of 
the  goods.  How  this  case  helps  the  appel- 
lants I  cannot  see.  That  in  Rodoconachi's 
Case,  L.  R.  9  C.  P.  518,  522,  the  goods  were 
ashore  and  here  were  afloat  makes  no  differ- 
ence. It  is  said  that  regard  must  be  had  to 
changes  in  the  mechanism  of  war,  and  that 
cruisers  at  Gibraltar  as  truly  shut  up  this 
jute  in  Messina  in  1914  as  the  German  be- 
siegers shut  in  the  silk  at  Bercy  in  1870.  I 
do  not  suppose  that  any  rule  can  be  laid 
down  to  fix  the  distance  from  which  an  en- 
circling force  may  be  said  to  besiege  a  be- 
leaguered city,  or  from  which  a  hostile  force 
may  be  said  to  restrain  its  enemies.  I  doubt 
if  changes  in  the  speed  of  ships  or  the  possi- 
bility of  stalling  by  wireless  telegraphy  or 
otherwise  affect  the  matter.  They  help  the 
hunter  no  more  than  the  quarry.  Miller  v. 
Law  Ace.  Ins.  Co.  [1903]  1  E,  B.  712,  was  a 
case  in  which  a  f.  c.  &  s,  clause  warranted 
the  policy  free  of  certain  perils  and  their 
consequences.  It  was  held  that  beyond  doubt 
there  was  a  loss  by  restraint  of  princes  imder 
the  policy  apart  from  the  warranty;  the  onlj 
questicm  was  whether  it  was  also  caused  by 
perils  included  in  th^  f.  c.  4b  s-  clause  so  as 
to  be  taken  out  of  the  insurance.  Stirling, 
L.J.,  expressly  says  [1903]  1  K.  B.  721,  that 
the  captain  did  not  act  voluntarily.  The 
frustration  of  the  adventure  was  caused  by 
the  direct  operation  of  an  order,  which  was 
an  act  of  State  and  was  backed  by  the  ex- 
istenoe  of  available  force  though  its  employ- 
ment proved  to  be  unnecessary. 

[116]  I  will  not  review  the  <^8es  generally 
or  discuss  the  differences  between  the  English 
/and  the  United  States  authorities,  but  I  will 
refer  to  a  decision  of  Lord  Mansfield,  which 
shows  at  how  early  a  date  a  strict  construc- 
tion was  applied  to  causation  in  policies  of 
insurance.  It  is  Jones  v.  Schmoll  (1785)  1 
T.  R.  130,  n.  The  policy  was  on  prime  slaves, 
male  and  female,  to  pay  for  mortality  by 
mutiny  exceeding  10  per  cent.  A  mutiny  oc- 
curred and  was  suppressed;  much  blood  was 
shed.  Lord  Mansfield  allowed  the  value  of 
those  slaves  who  died  of  wounds  or  jiunped 
overboard  when  fired  on,  as  being  losses  by 
mutiny,  but  not  the  value  of  "such  as,  being 
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baflSed  in  their  attempts,  in  despair  chose  a 
mode  of  death  by  fasting,  or  died  through 
despondency,"  because  "this  is  not  a  mor- 
tality bv  mutiny,  but  the  reverse;  for  it  is 
by  failure  of  mutiny."  The  eases  down  to 
that  of  Kaeianoff  v.  China  Traders  Ins.  Co. 
[1914]  3  K.  B.  1121,  all  follow  one  uniform 
and  logical  line.  If  any  is  illogical  it  is 
Butler  V.  Wildman,  3  B.  &  Aid.  398,  5  E.  C.  L. 
324,  for  there  the  dollars  went  to  the  bot- 
tom, and  that  by  the  prompt  decision  of  the 
master.  The  adventure  of  which  they  formed 
part  was  captured,  and  so  they  may  be  said 
to  have  been  lost  to  their  owners  by  «!apture 
though  the  Spanish  captors  never  got  them. 
The  immediate  and  actual  control,  which  the 
captors  possessed  by  armed  force  over  the 
whole  adventure,  was  equally  a  capture  of 
the  part,  and  perhaps  it  is  the  best  way  of 
putting  it  to  say  that  the  captors  captured 
the  whole  adventure  but  the  captain  baulked 
their  profiting  by  a  part  of  it,  though  as  the 
owners  did  not  get  their  dollars  back  their 
loss  by  capture  was  not  adeemed. 

My  Lords,  British,  etc.  Marine  Ins.  Co.  ▼. 
Sanday  [1916]  1  A.  C.  650,  Ann.  Cas.  1916D 
876,  is,  I  think,  distinguishable.  There  both 
ship  and  goods  were  British,  and  your  Lord- 
ships' judgments  were  based  on  the  fact  that 
the  ship  abandoned  the  voyage  as  the  proxi- 
mate result  of  the  outbreak  of  war.  It  was 
held  that  no  distinction  could  be  drawn  for 
the  purpose  of  causation  between  the  event 
which  called  the  subject's  duty  into  existence 
and  the  subject's  obedience  to  that  duty.  So 
high  was  the  obligation  that  an  act  done  .in 
performance  of  it  did  not  causally  bear  the 
character  of  a  voluntary  act  or  of  a  new  in- 
tervening cause.  Such  a  decision  does  not 
support  the  contention  that  the  abandonment 
of  the  voyage  by  a  ship,  [117]  which  was 
under  no  such  obligation,  is  other  than  the 
captain's  voluntary  act  or  that  the  obliga- 
tions of  a  purely  passive  cargo  owner  can 
divest  that  voluntary  act  of  the  character  of 
a  new  intervening  cause,  which  it  would 
otherwise  bear. 

My  Lords,  if  it  were  otherwise,  some  re- 
markable conseciuences  would  follow.  At  11 
P.M.  on  August  4,  1914,  all  the  world  over, 
every  parcel  of  goods  owned  by  His  Majesty^s 
subjects  and  laden  on  board  of  German  ves- 
sels or  of  neutral  vessels  bound  for  German 
ports,  for  freight  not  prepaid,  suddenly  be- 
came, on  this  view,  a  total  loss.  Both  ships 
and  goods  might  be  safe  and  sound  and  likely 
tc  remain  so;  cargo  owners  and  shipowners, 
captains  and  crews,  might  all  be  ignorant  of 
the  outbreak  of  war.  The  assured,  for  want 
of  advice  that  their  goods  were  afloat,  might 
have  made  no  declarations  to  underwriters 
under  floating  policies,  and  the  underwriters 
might  be  quite  unaware  that  they  were  at 
risk.     None   the   less  on   that   day   and   at 


that  hour  the  ocean  became  suddenly  full  of 
constructive  total  losses  securely  laden  in  un- 
injured  ships.  British  underwriters  axe  enti- 
tled to  sue  and  labour  for  the  defence,  safe- 
guard, and  recovery  of  the  goods  insured  or 
to  endeavour  to  salve  them  for  the  benefit  of 
whom  it  may  concern,  but  they,  equally  ^with 
British  cargo  owners,  would  be  forbidden  to 
pay  freight  to  German  shipowners  for  that 
purpose.  Indeed,  unless  by  British  capture 
they  could  come  by  their  own  again,  the  cargo 
owners  would  have  to  let  their  goods  remain 
in  enemy  hands  and  that  at  the  expenae  of 
British  underwriters.  Where  the  ships  be- 
long to  His  Majesty's  subjects,  such  is  the 
law:  your  Lordships  have  so  decided;  but 
I  should  be  loth  to  carry  that  decision  beyond 
its  true  ratio  decidendi.  The  language  of 
my  noble  and  learned  friends,  Lord  I^rebum 
[1916]  1  A.  C.  658,  Lord  Atkinson  [1916]  1 
A.  C.  664,  665,  Ann.  Cas.  1916D  876,  Lord 
Parmoor  [1916]  1  A.  C.  670,  Ann.  Cas.  1916D 
876,  and  Lord  Wrenbury  [1916]  1  A.  0.  672, 
Ann.  Cas.  1916D  876,  shows  that  the  illegal- 
ity of  any  further  prosecution  of  the  voya^, 
both  ship  and  master  being  British,  was  the 
ground  of  the  decision. 

In  truth,  in  the  present  case,  the  outbreak 
of  war  imposed  no  practical  disability  on  the 
British  cargo  owners  then  and  there  beyond 
what  already  existed.  Their  obligationB  as 
British  subjects  had  nothing  to  do  with  the 
actual  termination  of  this  adventure.  The 
declaration  of  war,  at  the  time  when  it  ^vas 
made,  only  [118]  pn^ibited  acts  which  the 
plaintiffs  were  in  any  case  already  powerless 
to  perform.  If  it  frustrated  the  adventure, 
it  did  so  efventually,  but  at  the  same  time, 
though  for  different  reasons  and  in  a  different 
way,  the  captain  of  the  Kattenturm  frus- 
trated it  forthwith.  If  he  had  continued  the 
adventure  and  had  proceeded,  the  cargo  own- 
ers might  have  sustained  a  recoverable  loss 
by  other  perils  insured  against  withoiit  any 
illegality  on  their  part. 

The  appellants'  other  contentions  nay  be 
shortly  disposed  of.  This  is  not  a  case  in 
which  the  subject-matter  of  the  insurance  "wtkB 
abandoned  "on  account  of  its  actual  total  loss 
appearing  to  be  unavoidable"  within  s.  60. 
Neither  is  it  a  case  of  loss  by  any  other  peril 
''that  shall  come  to  the  hurt"  of  the  car|^ 
similar  to  enemies,  as  in  The  Knight  of  8t. 
Michael  [1898]  P.  30.  It  is  said  that  there 
was  a  direct  loss  by  "enemies"  when  the  Ger- 
man  captain  refused  to  deliver  to  the  plain- 
tiffs* representative  at  Messina  except  on 
payment  of  freight,  which  he  had  not  earned, 
and  of  charges,  which  were  not  due.  To  be 
sure  he  said  that  he  did  so  by  order  of  his 
Government,  but  T  do  not  see  why  we  shonld 
believe  him.  Bailhache,  J.,  did  not,  and  it 
does  not  appeal  what  motive  he  had  for  speak- 
ing the  truth.    Committed  in  neutral  waters 
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his  act  was  a  mere  civil  wrong,  and  not  one      EnploT^vs'  UaMlity 

falling  within  the  cause  of  loss  called  **ene- 

mies''  in  the  policy.     For  these  reasons   T 

think  that  the  appeal  fails  and  Aould.be 

diamisaed  with  costs. 


of 


S7» 

—  Biaid- 
Tanas    of 


Eabl  Lorebubn. — yij  Lords,  I  am  author- 
ized to  aay  that  my  noble  and  learned  friend 
Lord  Wrenbury  has  come  to  the  same  con- 
clusion. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs.' 


KOTB. 

In  the  reported  case  it  appears  that  a 
German  vessel  was,  at  the  outbreak  of  war 
between  England  and  Grermany,  at  sea  carry- 
ing a  cargo  consigned  to  Hamburg  and  in- 
sured against  maritime  .capture.  Ijearning 
of  the  existence  of  war,  the  master  put  into 
a  neutral  port  to  obviate  the  risk  of  eapture, 
with  the  intention  of  remaining  there  until 
the  end  of  the  war.  There  was  no  evidence 
Oi  any  specific  or  immediate  danger  of  cap- 
ture. It  is  held  that  the  voyage  was  not 
frustrated  by  the  war  perils  inaured  against 
80  as  to  warrant  an  abandonment  of  the  cargo 
to  the  underwriters  as  a  constructive  total 
loss.  In  ao  holding  the  court  distinguishes 
the  case  of  British,  etc.  Marine  Ins.  Co.  ▼. 
Sanday  [1916]  1  A.  C.  650,  Aim.  Cas.  1916D 
876,  which  involved  a  British  ship  and  cargo 
bound  for  Hamburg  at  the  conmienceroent  of 
the  war,  and  therefore  certain  to  be  seised  if 
the  voyage  was  completed.  The  frustration 
of  a  voyage  because  of  the  existence  of  war 
as  a  constructive  total  loss  within  a  marine 
insurance  policy  is  discussed  in  the  note  to* 
that  case  as  reported  in  Ann.  Cas.  19I6D  87«. 
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Ceatraets  «-  Coastraetiom  TosotlioT  of 
Separmto  Instrvnaoata. 

Where  a  contract  is  executed  which  refers 
to  and  makes  the  conditions  of  another  in- 
strument a  part  of  it,  the  two  will  be  con- 
itrued  together  aS  the  agreement  of  the  par- 
ties. ■  .     .   - 


ias    Slip   «-   Adoptioa 
Polioy. 

Where  the  petition  discloses  that  ad  in- 
terim employers'  liability*  insurance  was  is- 
sued for  ten  days  from  the  date  of  the 
'^binder"  and  "pending  the  issue  of  a  regular 
policy  at  the  rate  and  subject  to  limits  of 
liability  stated  therein,  and  subject  also  to 
the  agreements  and  conditions  of  the  policy 
form  £.  L.  20,  ...  as  issued  by  this 
company,  .  .  ."  and  the  plaintiff  declares 
upon  the  "binder"  alone,  without  setting 
forth  the  policy  subsequently  issued  pursuant 
to  tiie  terms  of  the  "binder."  and  declaring 
thereupon  as  a  part  of  the  contract  of  insur- 
ance, a  demurrer  to  the  petition  should  be 
sustained. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  Carter  county: 
Russell,  Judge. 

Action  by  Louis  H.  Bradford  et  al.,  plain- 
tifTs,  against  -Etna  Life  Insurance  Company, 
defendant.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.  The  facts  are  stated  in 
the  opinion.    Revebsd). 

Poiterf  d  Walker  for  plaintiff  in  error. 
Cruet  d  Potter  for  defendants  in  error. 

[71]  TCTBNBB,  J. — On  March  8,  1911,  Louis 
H.  Bradford,  defendant  in  error,  in  the  dis- 
trict court  of  Carter  county,  sued  JEtna  Life 
Insurance  Company,  plaintiff*  in  error,  on  the 
following  '^binder,"  issued  to  him  by  defend- 
ant, for  value: 

"Accident  and  Liability  Department, 
iEtna  Life  Insurance  Company, 
Hartford,  Connecticut. 
"No.  41324.  Limits:  One   person,  $5,000. 

One  accident,  $10,000. 
Binder. 

Date,  Nov.  24,  1909. 
'The  •  iEtna  Life  Insurance  Company  of 
Hartford,  Conn.,  hereby  binds  insurance  for  a 
period  of  ten  days  from^  the  above  date,  pend- 
ing the  issue  of  a  regular  policy  at  the  rate 
and  subject  to  the  limits  of  liability  stated 
herein  and  subject  also  to  the  agreements  and 
conditions  of  the  policy  form  E.  L.  20,  PL  H 
GL  V^  AV  and  WC,  as  issued  by  this  company 
on  the  risk  of,  name,  the  Ardmore  Steam 
Laundry,  L.  H.  Bradford,  Prop.,  address,, 
Ardmore,  Okla. 
[72]  "Class  E     Pay  Roll  $5,000.     Rate,  76c. 

''Description  of  bnsineas:  Laundry  (with 
guards),  Ardmore,  Oklahomar. 

"Notice. — It  is  hereby  agreed  that  if  policy 
when  issued  is  not  accepted  by  the  assured 
or  if  this  insurance  is  not  accepted  by  the 
company,  the  aMnred  will  pay  the  premium 
earned  under  this  binder  from  the  date  there- 
of until' the  btttdsr  is  returned  to 'the  agent 
issuing  same. 
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''Beport  Aooidents  Immediaitely. 

"Thi^  binder  will  be  void  if  the  agent  or 
other  representative  of  the  company  has 
changed  or  waived  any  clause  thereof. 

"The  insurance  under  this  binder  covers 
only  the  risk  described  above.  Tf  the  risk  is 
accepted  by  the  policy,  the  policy  will  bear 
even  date  with  the  binder.  If  the  risk  is  not 
accepted  the  agent  will  collect  the  earned  pre- 
mium at  the  rate  named  for  the  period  of 
this  binder.  This  binder  is  not  valid  un- 
less signed  by  an  authorized  agent  of  the 
company. 
"Slaughter  &  Verschoyle,  General  Agents." 

After  setting  it  forth,  his  petition  substan- 
tially states  that,  within  the  specified  ten 
days,  one  of  his  employees  within  the  risk 
was  injured  by  having  her  hand  caught 
and  crushed  in  a  mangle  used  in  said  laun- 
dry; that  he  had  been  sued  and  paid  a  judg- 
ment in  damages  for  said  injury;  that  the 
loss  to  him  was  covered  by  the  "binder,"  and 
prayed  judgment  over  against  defendant  for 
$1,050,  the  amount  of  the  loss. 

The  petition  fails  to  set  forth  the  terms 
of  the  policy  referred  to  in  the  "binder,"  and 
proceeds  upon  the  theory  that  the  "binder" 
contained  all  the  terms  and  conditions  of  the 
contract  of  insurance.    To  this  defendant  filed 
a  motion  to  make  more  definite  and  certain, 
the  object  of  which  was  to  require  plaintiff  to 
set  forth  and  declare  upon  the  policy.     But 
the-  same  was  overruled,  as  was  also  a  de* 
murrer  to  the  petition.    Thereupon  defendant 
answered,   and   interposed   a  general   denial, 
and  pleaded  in  substance  that  the  [73]  "bind- 
er" was  only  intended  to  furnish  ad  interim 
insurance   on   a   laundry   with   guards,    and 
that   the   premium   paid   therefor   was   only 
applicable  to  such ;  that,  by  the  terms  of  said 
"binder,"  said  insurance  was  subject  to  the 
agreements  anjl  conditions  contained  in  de- 
fendant's  policy   for   E.   L.    20,   which   was 
alleged  to  be  an  employers'  liability  policy 
used  for  steam   laundries  whose  mangle  is 
duly  guarded,  and  that  at  the  time  the  injury 
was    sustained,    resulting   in   the   loss   com- 
plained of,  the  mangle  causing  the  injury  was 
unguarded;  that  the  policy  issued  to  plaintilT 
pursuant  to  the  terms  of  said  ''binder"  was 
in  accordance  with  said  form  No.  20  and  was 
thereafter  in  due  time  delivered  to  him  and 
by  him  accepted  and   retained.     There  was 
trial  to  a  jury  and  judgment  for  plaintiff,* 
and  defendant  brings  the  case  here.    On  the 
trial  defendant  offered  in  evidence  a  copy  of 
the  policy.     There  was  no  question  that  it 
was  in  form  E.  L.  20,  as  pleaded,  or  that  the 
original  duly  issued  to  and  was  in  possession 
oi  plaintiff  at  the  time  he  sued.     But  the 
court  sustained  an  objection  thereto,  excluded 
it  from  the  jury,  and  defendast  excepted.    It 
provided : 


"It  is  hereby  understood  and  agreed  that- 
all  the  mangling  machines  owned  or  operated 
b^'  the  assured  shall  be  provided  wiUi  fixed 
guards  or  safety  feed  tables  adjusted  to  the 
point  of  contact  of  the  roll,  so  as  to  prevent 
the  fingers  or  hands  of  the  employees  from 
being  drawn  into  the  rolls,  and  that  such 
guards  shall  be  maintained  during  the  term 
of  this  policy.  Any  failure  on  the  part  of  the 
assured  to  provide  and  maiintain  such  guards 
shall  relieve  the  i£tna  Life  Insurance  Com- 
pany from  liability  on  account  of  personal 
accidents  due  to  such  neglect,  and  *this  policy 
is  accepted  by  the  assured  accordingly." 

The  mangle  in  which  the  employee's  band 
was  caught  was  imguarded,  and  there  can 
be  no  doubt  that  the  loss  was  excepted  by 
the  terms  of  the  policy.  The  recovery  was 
perhaps  owing  to  the  fact  that  the  court 
adopted  plaintiff's  theory  and,  in  effect,  in- 
structed the  jury  that  the  policy  was  no  part 
of  the  contract.  The  court  was  virong.  If 
the  policy  formed  a  part  of  the  contract, 
which  was  executed  and  delivered,  the  failure 
to  set  oat  its  terms  and  conditions  and  allege 
a  compliance  therewith  or  excuse  a  [74]  fail- 
ure to  comply  was  properly  raised  by  the  de- 
murrer, which  should  have  been  sustained. 
This  was  precisely  the  fact  in  Home  Ins.  Co. 
▼.  Favorite  et  al.  46  III.  263,  which  was  a 
suit  upon  a  "binder,"  as  here.  The  declara- 
tion failed  to  set  forth  the  policy  to  which 
the  "binder"  referred,  and  the  defendant  set 
it  up,  relied  upon  It  as  a  part  of  the  contract 
of  insurance,  and  sought  to  escape  liability 
under  its  terms  and  conditions  by  introduc- 
ing it  in  evidence.  The  court  held  that  it 
was  a  part  of  the  contract,  and  said: 

"If  such  a  policy  formed  a  part  of  the 
contract,  which  was  made  and  delivered,  the 
failure  to  set  out  its  terms  and  conditions 
in  the  declaraiioB,  and  to  have  averred  a 
compliance  therewith,  or  an  excuse  for  a 
noncompliance,  should  .  .  .  have  been 
taken  advantage  of  upon  demurrer." 

And,  after  reversing  the  case,  in  the  syl- 
labus, said: 

^^here  a  contrtiot  Is  executed  whi(^  refers 
to  and  makes  the  conditions  of  another  in- 
strument a  part  of  it,  the  two  will  be  con- 
strued together  as  the  agreement  of  the 
parties." 

This  case  was  relied  on  by  us  in  United 
States  Fidelity  &  Guaranty  Co.  v.  American 
Bonding  Co.  31  Okla.  669,  122  Pac.  142. 
There  the  "binder"  recited  that  it  wa*  "sub- 
ject  to  all  the  covenants  and  conditions  set 
forth  and  expressed  in  the  bond  of  this  com- 
jjftny  to  be  issued  on  even  date  herewith." 
In  passing  on  the  legal  effect  of  this  "binder," 
we  said: 

"Of  course  the  'binder'  and  the  bond  re- 
ferred to  were  thus  made  a  part  of  qne  and 
the  same  agreement,  and  should  be  construed 
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Uigether  in  determining  'wbat  the  contraet 
of  insurance  was,  and  the  liability,  if  any, 
01  the  company  thereon." 

We  are  therefore  of  opinion  that  the  de- 
murrer to  the  petition  should  have  been 
sustained,  and  the  cause  should  be  reversed 
foi  a  new  trial.    It  is  so  ordered. 

All  the  Justices  concur,  except  Kane,  C.  J., 
absent  and  not  participating. 

HOTEL 

Effeet  of  BiBdinc  Slip  •r  Bec«ipt  aa 
£aiplo|rers*  Liability  lamiraaee  Coa- 
tract. 

The  binder  sued  on  in  the  reported  case 
expressly  stipulated  that  it  was  issued  sub- 
ject to  certain  conditions  and  terms  embodied 
in  a  specific  policy,  alleged  to  be  an  em- 
ployers* liability  policy.  One  of  the  provi- 
sions therein  exempted  the  insurance  company 
from  any  liability  on  a  failure  of  the  in- 
sured to  comply  with  certain  conditions  with 
respect  to  providing  guards  for  its  machinery. 
It  is  held  that  it  was  error  for  the  trial 
court  to  exclude  the  policy  when  it  was  of- 
fered in  evidence  by  the  insurance  company. 

In  Bradley  v.  Standard  L.  etc.  Ins.  Co.  112 
App.  Div.  536,  98  K  Y.  S.  797,  reversing  46 
Misc.  41,  93  N.  Y.  S.  245,  it  appeared  that 
the  defendant  company  was  engaged  in  the 
business  of  issuing  employers'  liability  in- 
surance by  means  of  a  certain  form  of  policy. 
The  defendant  had  issued  a  policy  to  the 
plaintiffs,  which  was  in  force  at  the  time 
when  the  alleged  contract  in  suit  was  claimed 
to  have  been  made.  The  plaintiffs,  who  had 
undertaken  certain  construction  work,  wrote 
to  the  defendants'  insurance  agent  to  that 
effect  and  were  informed  that  the  existing 
policy  did  not  cover  such  work.  The  agent 
quoted  in  his  letter  the  rates  together  with 
the  following  statement :  "I  will  bind  the  risk 
now  until  you  have  decided  just  what  you 
want  to  do.'*  In  deciding  that  this  binder  did 
not  constitute  a  contract  of  insurance  it  was 
»aid:  "  'Whether  a  contract  of  insurance  has 
b<«n  made  or  not  depends  upon  the  question 
of  whether  the  respective  parties  have  come 
to  an  understanding  upon  all  the  elements  of 
the  contract;  the  parties  thereto;  the  sub- 
ject-matter of  insurance;  the  amount  for 
which  it  is  to  be  insured;  the  limits  of  the 
risk,  including  its  duration  in  point  of  time 
and  extent  in  point  of  hazards  assumed;  the 
rate  of  premium;  and,  generally,  upon  all 
the  circumstances  which  are  peculiar  to  the 
contract  and  distinguish  it  from  every  other, 
*^  that  nothing  remains  to  be  done  but  to 
fill  up  the  policy  and  deliver  it,  on  the  one 
hand,  and  pay  the  premiums  on  the  other.' 
May  on  Insurance  (4tb  ed.)  §  43.  In  the 
case  at  bar  all  the  essential  elements  specified 


by  the  learned  author  are  wanting.  An  un- 
evinced  mental  determination  to  accept  a 
proposition  to  enter  into  a  contract  is  not 
sufficient  to  establish  the  contract.  White 
V.  Corlies,  46  N.  Y.  467.  In  the  case  at  bar 
the  facts  and  circumstances  disclosed  bv  th(» 
record,  construed  most  favorably  in  plaintiffs' 
behalf,  only  indicate  that  they  communicated 
to  the  defendant  by  letter  their  understand- 
ing that  they  were  insured  against  accident 
to  their  employees  while  engaged  in  work  for 
W.  6.  Gage  &  Co.  because  of  another  policy 
issued  by  the  defendant  which  related  to  an 
entirely  different  piece  of  work,  and  they 
asked  what  rates  or  premium  would  be  de- 
manded to  insure  them  against  accident  to 
others  not  their 'employees.  Immediately  they 
were  informed  by  defendant's  general  agent 
that  their  understanding  in  that  regard  was 
incorrect,  that  the  policy  previously  ?ssued 
had  no  reference  to  and  did  not  cover  the 
work  in  which  they  were  then  engaged,  but 
that  the  defendant  was  willing  to  enter  into 
a  contract  of  insurance  covering  the  liability 
desired  by  them,  and  he  quoted  rates  or 
premiums  which  he  assumed  would  cover  such 
liability.  ^  He  asked  the  plaintiffs  to  com- 
municate with  him  immediately,  naming  a 
time  the  following  day,  so  that  they  might 
come  together  and  settle  upon  the  terms  of 
the  contract.  He  stated  in  hk  letter,  how- 
ever^ that  he  would  bind  the  risk  in  the 
meantime.  We  think  that  the  agreement  to 
bind  the  risk  was  only  operative  imtil  the 
time  fixed  by  Armstrong  when  the  consulta- 
tion with  the  plaintiffs  should  occur,  and 
it  should  be  determined  whether  or  not  a 
contract  of  insurance  should  be  effected.  De- 
fendant heard  nothing  more  from  plaintiffs 
for  a  period  of  nearly  ten  days,  and  until 
after  the  accident  iii  question  ooourred,  and 
then  it  was  informed  for  the  first  time,  in 
substance,  that  its  alleged  proposal  to  insure 
had  been  aeoepted,  and  that  the  plaintiffs 
would  seek  to  hold  ft  liable  for  anv  claims 
made  against  them  on  account  of  the  ac- 
cident. Up  to  this  time  the  parties  had  not 
agreed  iipon  the  terms  or  conditions*  of  the 
contract  of  insurance;  what  its  scope  should 
be;  the  nature  or  character  of  the  liabilities 
insured  against;  the  premium  which  was  to 
be  paid;  the  term  for  which  the  insurance 
should  continue;  or,  in  fact,  any  material 
detail  respecting  the  alleged  contract  of  in- 
surance. These  facts  show  conclusively  that 
no  valid  contract  of  insurance  was  entered  in- 
to between  the  parties.  That  being  so,  it  is 
of  no  consequence  w^hat  was  subsequently 
done  as  between  the  parties.  Clearly  nothing 
was  done  by  the  defendant  which  led  the 
plaintiffs  to  incur  any  expense,  or  to  assun^ 
for  the  moment  that  the  defendant  admitted 
or  assumed  that  it  was  liable  for  the  injuries 
sustained    by    the    plaintiffs'    employee,    and 


376 


CITS  THIS  VOL.  ANN.  CAS.  1918C. 


therefore  the  question  of  estoppel  is  not 
involved.  We  conclude  that  upon  the  undis- 
puted facts  disclosed  by  the  record  the  plain- 
tiffs are  not  entitled  to  recover." 

In  London  Guarantee  etc.  Co.  v.  Mississippi 
Cent.  R.  Co.  97  Miss.  165,  52  So.  787,  the 
defendant  insurance  company,  in  an  action  on 
its  policy,  defended  on  the  ground  that  the 
injury  occasioning  the  loss  occurred  after 
the  expiration  of  the  contract  period  of  the 
original  policy  sued  on.  The  court  said: 
"It  is  idle  to  waste  time  on  this  contention. 
The  correspondence  plainly  shows  that  the 
guarantee  company  issued  a  'binder,'  as  it  is 
called,  wliich  binder  validly  extended  the 
terms  of  the  policy  beyond  the  period  of  the 
occurrence  of  this  injury."  *  See  also  U.  8. 
Fidelity  etc.  Co.  v.  American  Bonding'  Co. 
31  Okla.  669,  122  Pae.  142. 

For  a  discussion  of  the  effect  of  a  binding 
slip  or  receipt  as  a  life  insurance  contract, 
sec  the  note  to  Gardner  v.  North  State  Mut. 
L.  Ins.  Co.  Ann.  Cas.  1915B  652;  and  for  a 
discussion  of  the  effect  of  sucli  a  slip  as  a 
fire  insurance  contract,  see  the  note  to  Mutual 
F.  Ins.  Co.  v.  Goldstein,  Ann.  Cas.  1914C  723. 
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Massachusetts  Sapreme  Judicial  Court- 
January  7,  1916. 

222  Mass.  334;  110  IT.  J?.  962. 


Garriors  of  Paaaeasers  -*  Poraoaal  Im* 
Jury  —  Comtrlbtttovy  HeBliseaoe. 

A  passenger  on  a  steam  railroad  is  not 
justified  in  incurring  risks  unnecessarily, 
however  small  the  chance  may  be  that  he  will 
suffer  thereby. 

Injury  from  Car  Door  *»  Idabillty  of 
Carrier. 

Where  a  passenger  on  defendant  railroad. 
as  the  train  approached  her  destination,  and 
while  it  was  several  hundred  feet  away,  left 
her  seat  and  went  throufth  the  open  door  to 
the  platform  and  stood  there  with  her  hand 
on  the  jamb  of  the  door  to  steady  herself, 
and,  when  the  train  stopped  in  its  usual 
manner,  the  door  swung  against  her  fingers 
and  injured  them,  it  i^  held  that  there  was 
no  negligence  making  the  carrier  liable. 

[See  note  at  end  of  this  case.] 


In  such  case,  there  is  no  ground  for  the 
application  of  the  doctrine  of  res  ipsa  loqui- 
tur. 

[See  note  at  end  of  this  case.] 


A  railroad  common  carrier  is  not  bound  to 
prevent  its  doors,  after  1)eing  opened  by 
others,  from  closing  when  its  train  is  in  mo- 
tion, and  it  commonly  has  no  reason  to  ex- 
pect passengers  to  be  standing  on  the  plat- 
form. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Superior  Court,  Middlesex 
county:     Stevens,  Judge. 

Actions  by  Ethel  B.  Bhaughnessy,  by  next 
friend,  and  by  Tliomas  F.  Shaughnessy,  plain- 
tiffs, respectively,  against  Boston  and  Maine 
Hailroad,  defendant  in  each  action.  Judg- 
ment for  defendant  in  each  action.  Plain- 
tiffs alleg?  exceptions.  The  facts  are  stated 
in  the  opinion.    Exceftions  ovebbi'leo. 

Whipple,  Bears  d  Ogdtn  and  Ed\rard  0. 
Proctor  for  plaintiffs. 

Trull  d  irtVr  and  John  M.  0*Donoghue  for 
defendant. 

[335]  Riw,  C.  J.— The  plaintiff  Ethel  B. 
Shaughnessy  was  a  passenger  upon  a  steam 
train  of  the  defendant.  As  the  train  ap- 
pioaclied  the  station  of  her  destination,  but 
while  it  was  several  hundred  feet  awav,  she 
rose  from  her  seat  within  a  car  and  went 
through  the  door  to  the  platform,  following 
in  this  respect  the  conduct  of  other  passengers 
and  especially  that  of  a  neighbor,  who  opened 
the  door  of  the  car  and  jammed  it  hard 
against  the  catch  on  the  floor,  trying  three  or 
four  times  before  it  caught.  She  stood  on  the 
platform  of  the  car  with  her  hand  on  the  door 
jamb  to  steady  herself,  the  train  being  still  in 
motion.  At  the  instant  of  its  coming  to  a 
stop  in  the  usual  manner,  with  no  violent 
jolt  or  jar.  the  door  swung  against  her  fingers 
and  she  received  injuries,  to  recover  damages 
for  which  these  actions  are  brought. 

It  was  said  of  one  travelling  on  a  steam 
railroad,  in  Hickey  v.  Boston  etc.  R.  Co. 
14  Allen  (Mass.)  420,  4J)2,  "a  passenger  is 
not  justified  in  incurring  risks  unnece^Harily, 
however  rare  the  chances  may  be  that  jie  will 
suffer  by  it.  .  .  .  If,  then,  the  position 
upon  the  platform  was  taken  voluntarily,  and 
without  reasonable  cause  of  necessity  or  pro- 
priety," there  is  no  exercise  of  due  care.  This 
statement  of  the  law  in  substance  has  been 
approved  and  reaffirmed  in  Fletcher  v.  Bos- 
ton, etc.  R.  Co.  187  Mass.  463.  46.'>,  73  N.  E. 

552,  lOfi  Am.  St.  Rep.  414;  Files  v.  Boston, 
etc.  R.  Co.  149  Mass.  204,  206.  21  N.  E.  311, 
14  Am.  St.  Rep.  411;  Torrey  v.  Boston,  etc. 
R.  Co.  147  Mass.  412,  413,  18  X.  E.  213; 
Renaud  v.  New  York,  etc.  R.  Co.  210  Mass. 

553,  555,  07  N.  E.  98,  38  L.R.A.(X.S.)  68^, 
and  Bromley  v.  New  York,  etc.  R.  Co.  193 
Mass.  453,  79  K.  E.  775.  It  thus  is  extremely 
doubtful  whether  the  plaintiff  was  in  the  ex- 
ercise of  due  care. 
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[3S6]  There  was  no  eridence  of  negligence 
OD  the  part  of  the  defendant.  The  ear  door 
was  opened  by  a  pamenger  and  not  by  an  em- 
ployee of  the  railroad  and  swung  together 
esusing  the  injury,  all  before  the  train  came 
to  a  stop.  There  is  no  more  reason  to  attach 
the  plaintiff's  injury  to  fault  of  the  defend- 
ant than  to  the  conduct  of  the  fellow  pas- 
senger in  insecurely  or  improperly  adapting 
the  door  to  the  catch.  Casey  v.  New  York, 
etc.  R.  Co.  207  Mass.  443,  93  N.  £.  926; 
Faulkner  y.  Boston,  etc.  R.  Co.  187  Mass. 
254,  72  X.  E.  976.  Moreover,  a  railroad 
common  carrier  is  not  bound*  to  keep  its 
doors,  when  opened  by  others,  from  closing  at 
a  time  when  the  train  is  in  motion  and  it 
commonly  has  no  reason  to  expect  paflsongers 
to  be  standing  upon  the  platform.  Wein- 
Bchenck  v..  New  York,  etc.  R.  Co.  190  Mass. 
2.70,  252,  76  N.  E.  662 ;  Renaud  ▼.  New  York, 
etc.  R.  Co.  210  Mass.  553,  559,  97  N.  E.  98, 
38  URJk.(N.S.)  689.  The  case  plainly  is 
distinguishable  from  Kellogg  y,  Boston  R. 
Co.  210  Mass.  324,  96  X.  £.  525.  There  is 
no  ground  for  the  application  of  the  doctrine 
of  res  ipsa  loquitur. 

Exceptions  overruled  in  each  case. 


VOTE. 

Liability  of  Carrier  for  Injury  to  Faa- 
senger  Caused  by  Car  Door. 

The  rule  as  laid  down  in  Christcnsen  ▼. 
Oregon  Short  Line  R.  Co.  35  Utah  137,  18 
Ann.  Cas.  1159,  to  the  effect  that  the  mere 
closing  of  a  car  door  which  results  in  an 
injury  to  a  passenger  does  not  establish  neg- 
ligence on  the  part  of  the  carrier  is  fol- 
lowed by  several  recent  cases.  Dawson  v. 
Maryland  Electric  R.  Co.  119  Md.  373,  86 
Atl.*1041;  Casey  v.  New  York,  etc.  R.  Co.  207 
Mass.  443,  93  N.  E.  926;  Shauglmessy  v. 
Boston,  etc.  R.  Co.  222  Mass.  334.  110  N.  E. 
962;  Rubin  v.  Interborough  Rapid  Transit 
Co.  136  N.  Y.  S.  60.  And  see  the  reported 
case.  In  the  case  6rst  cited  it  appeared  that 
a  passenger  elected  to  ride  in  the  baggage 
car,  there  being  no  empty  seats  in  the  other 
cars,  and  caught  his  fingers  in  the  door  jamb 
while  holding  on  to  the  same  to  i^ave  himself 
from  being  thrown  down  by  a  jerk  of  the 
train.  It  was  held  that  the  carrier  was  not 
liable.  The  court  said:  "The  fact  that  the 
car  gave  a  sudden  jerk  is  no  evidence  of  neg- 
li^nce  on  the  part  of  the  appellee.  It  does 
not  appear  that  the  sudden  movement  of  the 
car  was  due  to  any  defect  in  the  car  or  to 
any  carelessness  or  negligence  of  those  in 
charge  of  it.  It  is  well  known  that  electric 
cars  do  not  run  perfectly  smoothly,  and  that 
there  are  certain '  irregular  movements  to 
which  they  are  snbjeet  and  which  do  not 
justify  the  inference  of  negligence  or  care- 


lessness on  the  part  of  those  in  charge. 
.  .  .  Nor  is  there  any  ground  for  imput- 
ing negligence  to  the  appellee  because  the 
door  in  the  car  closed  and  mashed  the  ap- 
pellant's lingers.  It  does  not  appear  who 
opened  the  door,  or  that  there  was  any  defect 
in  its  construction,  and  the  mere  fact  that 
the  appellant  saw  a  man  push  it  back  twice 
in  order  to  fasten  it  does  not  justify  an 
inference  that  the  door  was  not  properly 
constructed,  or  that  there  was  a  defective 
fastening.  .  .  .  'Nor  could  it  be  inferred 
from  the  mere  closing  of  the  door  either  that 
there,  was  a  defective  fastening,  or  that  there 
had  been  negligence  in  putting  the  door  on 
the  catch,  for  the  reasons  stated  in  sjteaking 
of  the  plaintiff's  own  ease.  It  is  not  a  case 
to  which  the  doctrine  of  res  ipsa  loquitur  can 
be  applied.'  ...  In  the  case  at  bar  the 
appellant  was  not  compelled  to  ride  in  the 
baggage  compartment  of  the  car  in  question, 
but  he  elected  to  do  so  in  preference  to  re- 
maining in  the  passenger  compartment,  which 
was  provided  by  the  appellee  for  the  safety 
and  comfort  of  passengers.  Under  such  cir- 
cumstances, and  in  the  absence  of  some  evi- 
dence to  show  negligence  on  the  part  of  the 
appellee  or  its  employees,  there  was  no  error 
in  the  ruling  of  the  court  below  withdrawing 
the  case  from  the  jury." 

In  Rubin  v.  Interborough  Rapid  Transit 
Co.  136  N.  Y.  8.  60,  it  was  held  that  a 
carrier  was  not  liable  where  it  appeared  that 
the  acts  of  fellow  passengers  in  crowding 
and  pushing  within  the  car  caused  a  pas- 
senger to  catch  his  hand  in  a  closing  subway 
door,  the  agents  of  the  carrier  having  used 
due  care  in  dosing  it. 

The  rule  that  a  carrier  of  passengers  must 
use  care  to  see  that  the  doors  of  its  cars  are 
reasonably  safe  has  been  affirmed  in  a  recent 
case.  See  Kellogg  v.  Boston  etc.  R.  Co.  210 
Mass.  324,  96  N.  £.  625,  wherein  it  appeared 
that  a  passenger  caught  his  hand  in  the 
door  on  account  of  its  failure  to  stay  ajar 
by  reason  of  the  fact  that  a  metal  catch  did 
not  work  properly.  The  court  held  that  the 
jury  were  warranted  in  finding  the  carrier 
to  be  negligent,  even  though  the  car  was  at 
a  standstill  and  inclining  on  the  side  on 
which  the  door  was  hinged.  Compare  Dawson 
V.  Maryland  Electric  R.  Co.  119  Md.  373,  86 
Atl.  1041,  set  out  at  length,  supra. 

llie  liability  of  a  carrier  has  been  held 
in  a  recent  case  to  extend  to  injuries  re- 
ceived by  a  passenger  caused  by  the  careless 
opening  or  closing  of  a  car  door  by  a  servant 
who  knew  or  should  have  known  that  a 
passenger  was  in  dangerous  proximity  thereto. 
Ward  V.  Kansas  City  Southern  R.  Co.  189 
Mo.  App.  305,  175  8.  W.  296.  However  in 
lyHommedieu  ▼.  Delaware,  etc.  R.  Co.  258 
Pa.  iSt.  115,  101  Atl.  033,  wherein  it  appeared 
that  a  passenger  stood  in  tlie  vestibule  of  a 
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train  still  in  motiao,  while  nearing  Ui» 
deatiBation,  with  his  fingers  on  the  jamb  and 
a  trainman  not  seeing  him,  shut  the  door 
and  injured  his  hand,  it  was  held  tliat  the 
carrier  was  not  liable.  The  court  said: 
'There  is  no  proof  that  the  trainman  actually 
saw  the  position  of  the  plaintiff's  fingers,  nor 
i3  there  any  contention  that  he  acted  wan- 
tonly, as  he  must  have  done  if  he  had  seen, 
but  the  claim  is  advanced  as  the  foundation 
of  liability,  that  he  ought  to  have  seen  and 
in  the  exercise  of  due  care  for  the  safety  of 
the  passenger  should  not  have  closed  the 
door  without  warning  or  other  precaution. 
We  cannot  sustain  this  view.  Tliere  is  no 
evidence  that  the  trainman  was  not  acting 
within  the  proper  line  of  his  duty,  and  pre- 
sumptively he  was  so  acting  when  he  shut 
the  door.  He  was  under  no  obligation  to  see 
where  the  plaintiff's  fing^s  happened  to  be, 
nor  to  foresee  any  reasonable  probability  of 
their  being  placed  in  such  a  precarious  posi- 
tion. The  plaintiff,  by  leaving  his  seat  and 
standing  in  the  vestibule,  assumed  the  risk 
of  what  happened,  even  if  he  were  not  guilty 
of  contributory  negligence  in  so  doing.  We 
need  not  go  so  far  as  to  decide  that  he  was 
pruilty  of  contributory  negligence,  nor  will  we 
decide  that  he  was  not  guilty  thereof  and  thus 
run  the  risk  of  creating,  with  slight  ground 
for  distinction,  an  exception  to  the  salutary 
rule  of  authority  that  a  passenger  on  a  rail- 
road train  should  not  leave  his  seat  for  the 
purpose  of  alighting  until  the  train  comes 
to  a  stop." 

A  carrier  is  liable  where  the  negligent 
management  of  a  car  or  a  door  thereof  results 
in  an  injury  to  a  passenger  caused  by  the 
door.  CoUetto  y.  Hudson,  etc.  R.  Co.  90  N. 
J.  L.  315,  100  Atl.  200,  wherein  it  appeared 
that  a  door  which  was  not  properly  fastened 
swung  shut  injuring  a  passenger. 

In  Larson  v.  Beaton  !EL  R.  Ck>.  212  Mass. 
262,  98  X.  E.  1048,  it  appeared  that  a  pas- 
senger walked  from  her  seat  to  the  door  pf 
the  car  as  it  neared  a  station  and  a  lurch 
threw  her  against  the  door.  She  put  her 
liand  on  it  to  steady  herself,  and  her  hand 
was  caught  in  the  jamb  of  the  door.  The 
court  sustained  a  recovery  against  the  car- 
rier. 

In  Craft  Y.  Boston  El.  R.  Co.  211  Mass. 
374,  97  N.  E.  610,  39  L.R.A.(N.S.)  878,  it 
appeared  that  a  passenger  in  entering  a  car 
was  caught  by  the  door,  which  was  operated 
by  levers  from  within,  closing  prematurely. 
The  court  held  the  carrier  to  be  liable  for  all 
injuries  sustained  though  the  levers  were 
started  by  one  of  the  other  passengers,  say- 
ing: "The  closing  of  the  door  under  the  cir- 
cumstances was  evidence  of  negligence,  and 
since  the  door  was  under  the  care  of  the  de- 
fendant and  since  there  was  absolutely  no 
explanation,  of  tlie  cause  for  the  movement 


of  the  dooff,  >the  negligeaoe  ■  was  i^rima  facie 
that  of  th6  defendant.  And  *tiiat  is  so  even 
if.  some  passenger  might  ihave  intentionaily 
started  the  machinery  by  which  it  wa^  ck»ed. 
It.  was  the  defendant's  duty  not  only  to  use 
care  ,to  see  tliat  its  servants  and  agents  prop- 
erly managed  the  machinery,  but  also  to  see 
that  no  stranger  started  the  meclianism.  The 
doctrine  of  res  ipsa  loquitur  applies." 
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Wills  —  Contest  —  tTndiie  Influence  — 
Instmctlons. 

in  u  will  contest  in  which  undue  influence 
was  asserted,  the  proponents  requested  an 
instruction  that  if  the  jury  found  that  the 
testator,  being  of  sound  mind,  at  various 
times  after  the  execution  of  the  will  had  it 
read  over  to  him,  and  expressed  no  dissatis- 
faction therewith,  and  that  at  such  times  he 
was  not  under  the  coercion  of  any  of  the 
proponents,  nor  unduly  infiuence4  in  any  way, 
then  these  facts  were  cogent  evidence  tending 
to  show  that  the  instrument  was  in  fact  his 
true  will.  It  is  held  that  this  instruction 
or  its  equivalent  should  have  been  given, 
where  evidence  as  to  the  testator's  satisfac- 
tion with  the  will  at  a  time  when  he  wa6 
entirely  free  from  the  alleged  undue  influence 
was  admitted,  but  the  jury  were  not  told  that 
the  purpose  of  its  admission  was  to  show  that 
the  will  was  not  dictated  by  previous  undue 
influence. 

Miseondnet  of  Connsel  —  Challensiac 
Opponent  to  Waive  Rigbts. 

On  the  trial  of  a  will  contest  it  is  im- 
proper and  prejudicial  for  the  contestant's 
attorney  repeatedly  to  challenge  the  attorney 
for  the  proponents  to  waive  the  statutory 
prohibition  against  evidence  of  interested 
witnesses  as  to  •  personal  transactions  with 
the  decedent,  and  to  state  that  proponents 
would  take  advantage  of  every  possible  tech- 
nicality, and  that  one  of  the  proponents  mar- 
ried a  domestic  in  the  testator's  family  for 
the  purpose  of  making  her  an  incompetent 
witness. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Cerro  Gordo 
county:     £owABD6,  Judge. 

Action  to  contest  will  of  Daniel  O'Connor. 
Six  daughters  of  testator  contestants,  uid 
widow  and  three  sons  of  testator  proponents. 
Verdict  against  validity  of  will.  Propon- 
ents appeal.  The  facts  are  stated  in  the 
opinion.     Rjevebbjed. 
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Biythe,  Murkley,  Rule^  d  Smith  ior  appel- 
lants. 

GUus,  McConloffue  d  QUua^  D.  W,  Telford 
and  F,  A.  Ontjes  for  appellees. 

[819]  Evans,  J. — ^The  will  in  quesilon  was 
executed  on  April  29,  1911.  The  testator 
died  in  December,  1912,  «t  or  about  eighty 
years  of  age.  The  only  grouad  oi  contest  was 
that  the  will  was  executed  under  undue  in- 
fluence, exercised  by  the  sons  of  the  testator. 
The  mental  competency  of  the  testator  is 
not  challenged  in  the  proceedings.  At  the 
time  of  the  making  of  the  will,  the  property 
of  the  testator  consisted  mainly  of  320  acres 
of  land  in  Gerro  Gordo  County  and  a  res- 
idence property  in  the  town  of  Cartersville. 
The  farm  land  was  encumbered  by  mortgages 
to  the  amount  of  17,000.  By  the  provisions 
of  the  will,  the  land  was  devised  to  the  three 
8ons,  charged,  however,  with  the  paym^it  of 
the  encumbrances  and  the  further  payment 
of  legacies  of  $1,000  each  to  the  six  daughters. 
Under  the  will,  the  residence  property,  of  the 
value  of  about  $1,5*00,  was  also  devised  to  the 
six  daughters.  The  daughters  w^ere  also  ben- 
eficiaries under  an  [320]  insurance  policy, 
whereby  they  received  $100  each.  The  fore- 
going provisions  for  the  children  of  t)ie  tes- 
tfitor  were  all  subject  to  a  life  estate  of  the 
mother,  in  lieu  of  a  distributive  share. 

The  early  history  of  the  family  was  one 
of  poverty  and  consequent  hardship.  The 
four  oldest  children  were  daughters,  the  next 
three  were  sons,  and  the  youngest  two  were 
daughters.  Except  the  oldest  daughter,  the 
family  moved  to  Cerro  Gordo  County  from 
Wisconsin  about  thirty-five  years  preceding 
the  making  of  the  will.  The  oldest  daughter 
vas  at  that  time  married  in  Wisconsin,  and 
never  came  to  Iowa.  Three  of  the  other 
daughters  left  home  at  about  the  time  of 
their  majority,  and  two  of  them  remained 
at  home  until  they  were  about  twenty- 
three  and  twenty-five  years  of  age  respec- 
tively. The  youngest  daughter,  Julia,  left 
home  at  the  age  of  about  twenty-three, 
in  the  year  1898»  and  was  married  in 
the  year  1900.  The  two  youngest  daughters, 
Hannah  and  Julia,  appear  to  have  been  pro- 
vided with  greater  school  advantages  than 
the  other  children.  The  three  sons  had  re- 
mained at  home  practically  up  to  the  time 
of  the  making  of  the  will,  and  all  were,  at 
tiiat  time,  over  forty  years  of  age.  Tom,  tlie 
oldest,  was  unmarried,  and  Dan  and  Mike 
were  each  married  at  about  forty  years  of 
age.  All,  however,  continued  to  work  jointly 
with  their  father,  partly  upon  their  own  lands 
and  partly  upon  his,  and  all  the  products  of 
the  farming  went  in  to  the  same  cribs  and 
were  fed  to  the  same  stock.  Tom  and  Dan 
had  become  the  owners  jointly  of  440  acres 
of  land  and  were  such  owners  at  the  time 


of  the  •  making  of  the  will,  subjeet'to  con- 
siderable encumbrances  thereon.  Eight  years 
before  the  making  of  the  will,  an  undelivered 
deed  had  been  executed  to  Mike,  covering  160 
acres  of  land,  known  as  the  Home  Farm.  The 
title  to  this  land  was  in  the  wife  of  the  tes- 
tator, the  deed  being  duly  executed  by  her 
and  the  testator.  Such  deed  was  placed  on 
record  prior  to  the  death  of  the  testator.  Of 
the  land  devised  to  the  sons,  80  acres  thereof 
were  acquired*  in  1895,  after  all  the  daughters 
had  left  home  except  the  youngest,  [321]  and 
160'  acres  were  acquired  in  1900  after  the 
youngest  daughter  had  left  home,  lliese 
lands  were  bought  mainly  on  time,  and  what- 
ever payments  were  made  therefor  were  made 
out  of  the  joint  earnings  of  the  sons  and  the 
father. 

The  charge  of  undue'  influence  is  predicated 
upon  the  claim  that  the  sons  falsely  stated 
to  the  father  that  tlie  daughters,  or  some  of 
them,  had  signed  a  petition  for  the  appoint- 
ment of  a  guardian  for  him.  Some  time  prior 
to  1910,  two  of  the  daughters,  Mary  Gardner 
and  Ella  Kennedy,  with  their  husbands;  came 
to  Cartersville  to  reside.  They  resided  there 
two  or  three  years.  It  is  practically  undis- 
puted that  there  was  some  friction  between 
the  father  and  the  daughters  during  that 
period,  and  between  tiie  father  and  one  of  the 
sons-in-law.  O'Connor  was  a  drinking  man, 
and  had  been  such  all  his  life.  The  habit 
extended  to  all  of  his  children.  The  two 
daughters,  however,  attempted  to  curtail 
their  father,  to  some  extent,  in  this  habit. 
The  druggist  was  notified  of  their  wishes. 
The  father,  however,  maintained  his  liberty 
of  action,  and  the  attempt  was  abandoned. 
It  is  practically  undisputed,  also,  that  the 
father  was  informed  from  some  source  that 
his  daughters  had  signed  a  petition  asking 
the  appointment  of  a  guardian  for  him.  This 
was  the  subject  of  conversation  between  him 
and  his  daughters  on  at  least  one  or  two 
occasions,  when  the  daughters  assured  him  of 
the  falsity  of  sueh  report.  The  personal  rela- 
tions of  the  members  of  this  family  had  al- 
ways been  kind  and  affectionate.  The  JEather 
had  always  been  affectionate  towards  all  his 
daughters.  The  friction  already  referred  to 
resulted  in  no  harsh  language,  imless  it  be 
deemed  that  the  provisions  of  the  wiU  are 
such.  The  two  daughters  moved  away  from 
Cartersville  in  August,  1910.  The  other 
daughters  were  all  non-resident,  and  had 
been,  for  many  years. 

It  is  practically  undisputed  that  O'Connor 
was  a  man  of  dominant  personality.  In  hi^ 
relations  with  his  sons,  he  did  the  buying  and 
selling,  and  they  did  the  work.  Though  he 
lived  in  town,  he  appeared  upon  the  farm  al- 
most daily,  [322]  and  was  active  up  to  witliin 
ten  days  of  his  death.  Though  a  drinking 
man,  it  appears  from  the  testimony  on  both 
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Bides,  that  he  wae  not  in  the  habit  of  be- 
coming intoxicated.  Indeed,  it  was  testified 
that  he  had  never  been  intoxicated,  and  no 
contrary  evidence  was  given.  Both  sides  ap- 
pear to  agree  upon  a  somewhat  liberal  defini- 
tion of  'intoxication."  Under  this  definition, 
the  patient  is  allowed  the  full  width  of  the 
road  to  ^vindicate  his  claim  to  sobriety.  The 
only  sign  of  excess  that  any  witness  ever 
observed  in  O'Connor  was  that,  on  a  few  oc- 
casions, he  had  goodnaturedly  boxed  off  the  , 
hats  of  his  friends. 

The  immediate  circumstances  of  the  mak- 
ing of  the  will  were  as  follows:  O'Connor 
went  to  the  banker  at  Cartersville  and  asked 
him  to  prepare  his  will.  This  was  the  wit- 
ness Fleming.  Fleming  advised  him  to  have 
the  same  done  by  an  attorney.  He  thereupon 
asked  Fleming  to  take  down  upon  the  type- 
writer the  certain  memoranda  which  he 
should  give  him  as  to  the  provisions  which 
he  wished  incorporated  in  his  will.  The  rea- 
son given  for  this  request  was  that  he  would 
thus  avoid  the  risk  of  overlooking  something. 
Upon  his  dictation,  Fleming  took  down  such 
memoranda,  which  were  as  follows: 

''Michael  O'Connor  to  have  the  SE  i  of 
section  4-04-10,  which  property  has  been 
deeded  to  him,  but  deed  not  delivered. 
Michael  O'Connor  also  to  have  the  N£  of  the 
N£  of  9-0410,  but  out  of  this  to  pay  $500.00 
to  Kate  McMahon  and  $500  to  Julia  Dauben- 
berger.  Daniel  O'Connor,  Jr.,  to  have  the  XW 
of  the  N£  of  0-04-10,  and  out  of  it  is  to  pay 
$500.00  to  Uatv  Gardner  and  $500  to  Ellen 
Kennedy.  Thos.  O'Connor  to  have  the  £  i 
of  the  NE  of  8-04-19,  and  out  of  it  is  to  pay 
$500.00  to  Nora  Fritz  and  $500,  to  Hannah 
Fitzgerald.  There  is  an  incumbrance  of  $3,- 
000.00  against  the  N  i  of  the  NE  of  9,  and 
the  £  ^  of  the  NE  of  8,  all  in  Twp.  94,  Range 
19,  which  amount  is  to  be  paid  as  follows: 
Thos.  O'Connor,  $1,500.00  and  Michael  O'Con- 
nor and  Daniel  O'Connor,  Jr.,  each  $750.00. 
The  NW  i  of  section  4-94-19  is  to  go  to  [828] 
Daniel  O'Connor,  Jr.,  Thos.  O'Connor  and 
Michael  O'Connor.  There  is  an  encumbrance 
oi  $4,000.00  on  this  land,  which  is  first  to  be 
paid,  and  after  this  I  direct  that  the  sum  of 
$500.00  be  paid  to  each  of  my  six  daughters, 
as  follows:  Mary  Gardner,  £Uen  Kennedy, 
Hannah  Fitzgerald,  Nora  Fritz,  Kate  Mc- 
Mahon and  Julia  Daubenberger.  After  the 
incumbrance  is  paid  and  this  amount  paid  to 
each  of  my  six  daughters,  this  land  is  to  be 
shared  equally  between  Daniel  O'Connor,  Jr., 
Thos.  O'Connor  and  Michael  O'Connor.  Prop- 
erty in  Cartersville  (dwelling)  to  be  shared 
equally  between  my  six  daughters  named 
above,  after  provision  is  made  for  my  wife 
during  her  lifetime.  All  my  personal  prop* 
erty,  including  horses,  cattle,  machinery,  hogs 
and  other  personal  effects  located  on  my  dif- 
ferent farms  to  go  to  Michael  O'Connor.  <  My 


$500.00  stock  in  the  Farmers'  Savings  Bank 
Oi  Cartersville,  Iowa,  to  go  to  Daniel  O'Con- 
nor, Jr.,  and  Thos.  O'Connor." 

On  April  22,  1911,  he  took  the  memoranda 
with  him  to  the  office  of  the  witness  Cliggitt, 
an  attorney  at  Mason  City.  He  employed 
^liggitt  to  prepare  the  will  and  to  send  the 
same  to  him  at  fl  later  dav.  The  will  was 
prepared  and  sent  by  mail.  I'pon  receiving 
the  copy,  O'Connor  discovered  that  it  omitted 
all  reference  to  the  dwelling  property  at  Car- 
tersville, which  was  to  be  devi.sed  to  the 
daughters.  He  therefore  returned  it  for  eor- 
rection.  Jjater,  he  received  a  corrected  draft. 
■This  was  executed  in  due  form  by  0*Connor 
at  the  bank  at  Cartersville.  It  was  kept  by 
O'Connor  with  his  private  papers  in  a  lock 
box  in  this  bank.  It  appears  from  the  tes- 
timony of  Fleming  that,  on  two  or  three 
occasions  thereafter,  he  examined  the  will  at 
the  bank,  and  some  other  papers.  The  prin- 
cipal occasion  for  this  was  that  some  errors 
had  been  made  in  the  spelling  of  names,  the 
possible  effect  of  which  gave  him  some  con- 
cern. The  last  of  these  occasions  when  be 
examined  the  will  was  about  ten  days  before 
his  death.  He  expressed  some  concern  that 
there  should  be  no  mistake  or  irregularity 
in  it. 

[324]  The  most  serious  questions  presented 
for  our  consideration  on  this  appeal  are: 

(1)  Does  the  verdict  adverse  to  the  will 
bave  sufficient  support  in  the  evidence? 

(2)  Was  the  alleged  misconduct  of  counsel 
for  the  contestants  in  the  course  of  the  trial 
Buch  as  to  have  worked  substantial  prejudice 
to  the  proponents? 

(3)  Should  the  trial  court  have  given  to 
the  jury  Instruction  No.  11,  requested  by  the 
proponents,  or  its  equivalent? 

I.  The  question  of  the  sufficiency  of  the 
evidence  is  one  to  which  we  have  given  much 
consideration.  Assuming  that  there  is  suffi- 
cient evidence  to  go  to  the  jury  that  the  sons 
falsely  represented  to  the  testator  that  his 
daughters  had  signed  a  petition  for  the  ap- 
pointment of  a  guardian  for  him,  the  ques- 
tion still  remains  whether  he  really  relied 
upon  such  statements  or  was  deceived  thereby, 
and,  still  more  important,  whether  he  was 
unduly  influenced  thereby  in  the  making  of 
his  will.  Contestants  introduced  in  evidence 
the  following  letter,  written  by  the  testator 
to  his  daughter  Julia,  then  residing  in  Idaho, 
on  September  24th  next  preceding  the  date 
of  making  the  will: 

Cartersville,  Iowa,  Sept.  24. 
Well  Julia,  I  will  write  you  about  some 
trouble  I  am  having  with  the  girls.  I  am 
ashamed  of  the  way  they  are  acting.  The 
boys  tell  me  they  are  appoint  a  goardeen  over 
me;  that  I  am  not  capable  of  taking  care  of 
my  Bizness,  and  they  have   been  going  to 
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Mason  City  and  getting  up  a  petisUum  for 
that  purpose  and  the  object  is  to  try  to  get 
my  property  away  from  me.  If  that  is  the 
case  I  will  see  that  it  is  dam  little  of  it  they 
will  get.  I  am  ashamed  of  the  way  they  are 
doing  and  I  wish  they  never  came  back  here 
to  live.    How  is  Henry  and  the  children  T 

•    Your  Father. 

[325]  The  other  evidence  introduced  by 
contestants  consisted  in  the  main  of  alleged 
admissions  by  the  proponents  and  statements 
by  the  testator.  Both  sides  introduced  evi- 
dence of  declarations  of  the  testator^  many 
years  prior  to  the  making  of  the  will,  as  to 
the  future  disposition  of  his  estate.  For  the 
contestants,  Driscoll  testified  that,  eight 
years  prior  to  the  making  of  the  will,  the 
testator  had  said  that  he  should  give  the  land 
to  the  boys  and  $3,000  each  to  the  girls. 
Driscoll's  wife,  also  a  witness  for  the  con* 
testants,  testified  to  the  same  conversation, 
to  the  effect  that  the  testator  said  he  would 
give  $3,000  to  the  girls.  The  word  "each" 
represents  the  difference  between  the  testi- 
mony of  this  husband  and  wife.  It  is  equiva- 
lent to  the  difference  between  $3,000  and 
$18,000.  VMien  it  is  considered  that  the  prin- 
cipal value  of  the  testator's  estate  was  made 
by  the  great  increase  in  the  value  of  lands 
in  the  last  few  years  of  his  life,  the  testi- 
mony of  Driscoll  looks  greatly  strained,  and 
his  recollection  of  the  use  of  ^e  word  "each" 
at  that  particular  time  may  have  been  stimu- 
lated somewhat  by  present  conditions.  One 
witness  for  the  contestants  testified  that, 
thirteen  years  prior,  the  testator  had  said 
that  the  girls  were  to  have  "the  land  across 
the  road."  This  seems  to  refer  to  80  acres 
owned  by  the  testator  and  lying  across  l^e 
road  from  the  home  farm.  It  was  worth,  at 
the  time  of  the  conversation,  not  to  exceed 
$40  an  acre.  Another  witness  testified  that 
the  testator  said  that  the  girls  were  to  have 
the  home  place.  This  consisted  of  160  acres. 
The  title  thereto  was  held  by  the  wife,  and 
not  by  the  testator.  A  deed  thereof  was  sub- 
sequently executed,  in  1903,  by  husband  and 
wife  to  the  son  Mike.  There  is  no  claim  that 
anv  undue  influence  had  ever  been  exercised 
in  reference  to  this  transaction  at  the  time 
of  the  making  of  the  deed.  The  actual  de- 
livery of  the  deed  occurred  after  the  making 
of  the  will.  Taking  the  testimony  for  the 
contestants,  therefore,  at  this  point,  it  indi- 
cates that  it  had  been  the  avowed  purpose 
of  the  testator,  in  the  distribution  of  his  estate, 
to  leave  practically  all  the  land  to  the  boys. 
When  the  will  was  finally  [326]  executed, 
it  was  after  some  degree  of  consultation 
with  his  wife  and  with  his  banker  and 
with  his  attornev.  To  none  of  them  did  he 
indicate  any  liostility  to  any  of  his  children. 
Substantial  provision  is  made  in  the  will  for 


the  widow,  the  mother  of  all  the  parties  to 
the  case.  There  is  no  claim  that  she  exer- 
cised any  improper  influence  over  the  testator. 
She  is  one  of  the  proponents,  and  is  deprived 
of  the  provision  in  her  behalf  as  a  result  of 
the  adverse  verdict. 

On  the  question  of  whether  the  daughters 
bad  signed  a  petition  for  the  appointment  of 
a  guardian,  the  alleged  false  representations 
were  known  by  the  daughters  during  the  life- 
time of  the  testator.  The  testator  had  the 
full  benefit  of  their  denial.  The  testator  was 
in  a  better  position  to  ascertain  the  falsity 
ot  sucli  representations  than  court  or  jury 
can  be.  The  subject  had  been  dropped  long 
before  the  decrease  of  the  testator.  Without 
substantial  dispute,  the  sum  of  the  situation, 
in  brief,  was  that  the*  testator  was  mentally 
competent;  that  he  was  a  man  of  affairs  and 
maintained  his  dominance  as  the  head  of  the 
family  until  within  a  few  days  prior  to  his 
death;  that,  if  he  ever  believed  the  alleged 
false  representations,  he  was  aware,  also,  that 
the  daughters  denied  the  truth  thereof;  that 
the  distribution  of  the  estate  was  in  substan- 
tial accord  with  the  expressed  purpose  of  the 
testator  for  many  years;  that  the  alleged 
friction  between  the  testator  and  his  daugh- 
ters existed  only  as  between  him  and  two  of 
the  daughters;  that  there  was  no  discrimina- 
tion in  the  will  as  between  the  daughters; 
that  the  relation  of  the  sons  to  the  acquisition 
of  the  real  estate,  and  their,  joint  farming 
operations  with  their  father  for  so  many 
years,  presented  strong  equitable  considera- 
tions which  fully  explain  the  apparent  dis- 
crimination as  between  sons  and  daughters; 
that  the  second  draft  of  the  will  included  a 
provision  for  additional  property  for  the 
daughters  which  had  been  overlooked  in  the 
first  draft  of  the  will;  that  the  testator  lived 
for  nearly  two  years  after  the  execution  of 
the  will  and  had  its  custody  and  ready  access 
[327]  thereto;  that  he  did  examine  it  and 
re-examine  it  for  possible  errors. 

We  deem  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  of  the 
jury  as  a  very  close  one.  Inasmuch  as  a  new 
trial  must  be  ordered  on  other  grounds,  as 
hereinafter  stated,  we  deem  it  appropriate  not 
to  pass  upon  this  question  at  the  present 
time.  The  evidence  upon  another  trial  may 
clear  the  doubts' in  that  regard. 

II.  We  pass  to  the  question  whether  the  trial 
court  should  have  given  the  requested  instruc- 
tion No.  11.  The  instructions  actually  given 
by  the  court  evince  great  care  in  their  prepa- 
ration. They  were  quite  general  and  abstract, 
and  were  appropriate,  as  far  as  they  went. 
They  were  not  concrete  at  any  point.  The  pro- 
ponents requested  the  following  instruction: 

"If  you  find  from  the  evidence  that  Daniel 
O'Connor,  St.,  being  of  sound  mind,  at  various 
times  after  the  execution  of  tlie  will  had  the 
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same  read  over  to  him  and  expressed  no  dis- 
satisfaction with  the  provisions  of  the  will, 
and  that  at  such  times  he  was  not  under  the 
coercion  of  any  of  the  proponents,  and  that 
he  was  not  unduly  influenced  in  any  wj(y  at 
such  times,  then  such  facts  are  cogent  evi- 
dence tending  to  show  that  the  instrument  in 
question  was  in  truth  and  in  fact  the  true 
will  of  Daniel  O'Connor,  Sr." 

This  was  refused.  No  instruction  was 
given  covering  in  any  manner  this  phase  of 
the  suhject.  It  is  urged  by  appellees  that  the 
requested  Instruction  was  improper  in  that, 
if  the  will  was  invalid  when  made,  it  could 
not  afterwards  be  rendered  valid  by  the  mere 
subsequent  statements  or  conduct  of  the  tes- 
tator. Such  is  not  the  effect  of  the  requested 
instruction.  The  question  is  not  whether  a 
testator  may,  by  ratification,  render  valid  a 
will  otherwise  invalid.  It  may  readily  be 
conceded  that  he  cannot  do  so.  The  question 
at  issue  at  this  point  was  whether  the  tes- 
tator, in  the  execution  of  his  will,  [328]  was 
induced  by  undue  influence  to  execute  a  will 
which  he  would  not  otherwise  have  made. 
If  it  should  be  made  to  appear  that,  at  a 
later  time,  while  the 'will  was  in  his  custody 
and  under  his  observation,  and  while  he  was 
entirely  free  from  the  alleged  undue  influence, 
he  was  then  satisfied  with  his  will  in  the 
form  in  which  it  was,  it  is  evidence  tending 
to  show  that  the  will  had  not  been  dictated 
by  previous  undue  influence.  Parker  v.  Lam- 
bertz,  128  la.  496,  104  N.  W.  452;  In  re  Town- 
send,  128  la.  621,  105  N.  W.  110;  Fothergill 
V.  Fothergill,  129  la.  93,  99,  105  N.  W.  377. 
The  evidence  was  appropriately  admitted  in 
this  case,  and  presumably  for  that  very  pur- 
pose. The  purpose  for  which  it  was  admit- 
ted, however,  was  not  made  known  to  the 
jury.  The  requested  instruction  was  an  ap- 
propriate explanation  of  the  purpose  and 
tendency  of  the  evidence.  The  evidence  as  a 
whole  was  such  as  to  render  such  instruction, 
or  its  equivalent,  peculiarly  appropriate,  and 
we  think  it  ought  to  have  been  given. 

HI.  In  view  of  our  conclusion  in  the  fore- 
going division  and  the  necessity  of  awarding 
a  new  trial  on  the  ground  therein  indicated, 
no  useful  purpose  will  be  subserved  by  set- 
ting forth  the  record  pertaining  to  alleged 
conduct  of  opposing  counsel  prejudicial  to  the 
proponents.  To  set  it  forth  in  full  would 
require  the  incorporation  of  several  pages  of 
the  record.  The  conduct  complained  of  was 
quite  persistent  and  quite  ignored  the  rulings 
of  the  court.  It  consisted  in  part  of  repeated 
challenges  to  the  attorney  for  proponents,  in 
the  presence  of  the  jury,  that  he  waive  the 
prohibition  of  Code  Section  4604.  Proper  ob- 
jections to  evidence  of  personal  transactions 
with  an  interested  witness  were  repeatedly 
met  with  such  challenge.  At  one  time,  it  was 
said  that  *'the  counsel  on  the  other  side  (for 


proponents)  will  not  fail  io  take  advantage 
of  every  possible  technicality  that  there  is  in 
an  effort  to  beat  this  case."  Again  the  chal- 
lenge: "You  throw  down  the  bars  of  the 
statute  and  let  us  have  some  of  these  con- 
versations, and  we  will  have  no  objection  to 
any  [329]  con  versa  tion  or  remark  that  she 
had  with  her  father  or  any  of  the  other  girls 
either;  but  you  won't  do  it."  Again,  "I  am 
willing  to  let  the  bars  down  and  let  all  the 
talk  that  was  had  with  the  children,  any  of 
them,  go  in ;  but  you  won't  do  that." 

It  appears  in  the  evidence  that  the  son  Tom 
was  married  about  three  weeks  b^ore  the 
trial.  His  wife  had  been  a  domestic  in  the 
O'Connor  home.  Referring  to  that  fact,  coun- 
sel for  the  contestants  made  the  following 
remark  to  the  opposing  counsel,  in  the  pres- 
ence of  the  jury:  "Yes,  you  wanted  to  cut 
her  off  so  we  couldn't  use  her  here,  and  Tom 
married  her."  A  considerable  number  of 
other  insinuations  of  fact  were  indulged  in, 
which  were  without  any  warrant  in  the  evi- 
dence, and  which  were  calculated  to  prejudice 
the  jury. 

It  is  to  be  said  for  counsel,  in  the  way  of 
mitigation,  that  these  things  were  said  in 
the  heat  of  trial,  and  were  probably  repented 
later;  but  this  did  not  purge  the  record  nor 
remove  the  prejudice.  Without  going  into 
further  details,  it  is  perhaps  enough  to  say 
that  no  one  will  recognize  the  impropriety  of 
this  conduct  more  fully  than  the  distin- 
guished counsel  who  fell  into  it.  It  was  cal- 
culated to  work  prejudice  to  the  proponents, 
and  we  are  constrained  to  say,  upon  this  rec- 
ord, that  it  did  work  such  prejudice.  When 
a  practitioner  has  reached  distinction  at  the 
bar  and  high  standing  in  the  community,  the 
obligations  of  propriety  are  even  more  exact- 
ing upon  him  than  they  are  upon  an  inex- 
perienced beginner,  who  stumbles  through  his 
case  in  the  only  way  he  knows,  because  the 
resulting  prejudice  in  such  case  is  greatly 
emphasiied. 

For  the  reasons  indicated  in  Divisions  II 
and  III  hereof,  a  new  trial  must  be  awarded, 
and  the  judgment  below  is  accordingly  re- 
versed. 

Reversed  and  remanded. 

Deemer,  C.J.,  Weaver  and  Preston,  JJ.^ 
concur. 


VOTB. 

Clialleiisins  Opponent  to  Waive  Local 
Riglits  as  Misoondnet  of  ConnsoL 

To  challenge  an  opponent  in  the  course  of 
a  criminal  trial,  and  in  the  presence  of  the 
jury  to  waive  a  legal  right,  has  been  held 
to  be  misconduct  on  the  part  of  counsel,  and 
to  be  sufficient  to  warrant  the  ordering  of  a 
new  trial,  on  the  ground  that  it  tends  to 
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influent- the*' jury. '  6tat«  v.  Bttldoser,  88  la. 
55,  55  N.-'Wr^W;  People  v.  Smith,  B'4  Misc. 
34«,  147  N.  Y.  S.  541 ;  Alvilla  v.  State,  82 
Tex.  Crim.  136,  22  S.  W.  406;  Skidmore  v. 
Stete,  67  Tex.  Crim.  497,  123  S.  W.  1129,  26 
LRA:  f N.S. )  466;  Hardy  r.  State  (tex.)  13 
S.  W.  1008. 

In'-AMUa  V.  State,  supra,  the  defendant 
was  on  trial  for  burglary.  The  district  attor- 
npy  commenting  in  his  closing  argument  on 
the  fact  that  the  accused  kept  his  seat  and 
offered  no  explanation  of  his  possession  of  the 
stolen  property,  said :  "If  he  can  explain  his 
posf^ssion,  the  witness  stand  is  still  open  to 
him.  I  now,  to  the  defendant's  face,  chal- 
lenge him  to  explain  his  possession.  He  sits 
there  silent;  silence  speaks  louder  than  words, 
and  the  defendant  is  silent."  The  court  said : 
''A  more  palpable  violation  of  the  statute 
cannot  be  well'  imagined.  It  is  the  duty  of 
the  trial  court  to  guard  trials  from  Buch  Oc- 
currences, and  not  force  the  reversal  of  cases 
by  this  court  on  such  grounds.  The  fact  of 
appellant's  failing  to  except  a  second  time 
was  immaterial.  It  was  useless  to  do  so, 
where  the  district  attorney  repeats  the  lan- 
guage which  the  court  had  just  instructed 
the  jury  to  disregard.  But  we  are  not  to  be 
misunderstood  as  here  holding  that  an  error 
of  this  character  can  be  cured  by  the  instruc- 
tions of  the  court.  The  judgment  is  reversed 
and  the  cause  remanded." 

In  Hardv  v.  State  (Tex.)  13  S.  W.  1008, 
the  prosecuting  attorney  said  in  his  argument 
t>  the  jury  in  a  prosecution  for  assault  and 
battery :  ''Defendant  knows  he  is  guilty.  He 
dare  not  deny  it."  At  this  point  the  defend- 
ant's counsel  arose,  and  addressed  the  court, 
taking  exception  to  the  remark,  on  which 
the  district  attorney  further  remarked: 
"That's  right.  Take  your  bill  of  exception, 
and  whisper  there  to  the  court.  Gentlemen 
of  the  jury,  he  [meaning  defendant's  counsel] 
has  talked  himself  down  taking  exceptions, 
and  now  whispers  them  to  the  court."  The 
district  attorney  further  said:  "The  defend- 
ant  is  guilt}'.  He  knows  he  is  guilty  [point- 
ing at  defendant] ;  and  I  hereby  challenge 
him,  right  now,  to  get  up  l>efore  this  jury, 
and  contradict  my  statement."  At  this  point 
defendant's  counsel  whispered  to  defendant, 
whereupon  tlie  district  attorney  said,  point- 
ing at  defendant  and  his  counsel:  "That's 
right  Tell  him  to  get  up,  and  tell  me  that 
I  have  lied."  In  commenting  on  the  miscon- 
duct of  the  prosecuting  attorney,  the  court 
said:  "Tliis  conviction  must  be  set  aside, 
however,  because  of  the  remarks  of  the  dis- 
trict attorney  in  his  closing  argument  to  the 
jwy.  The  objectionable  remarks  are  fully 
Bet  forth  in  bills  of  exception.  These  bills 
of  exception  show  a  gross  abuse  of  the  privi- 
lege of  counsel;  and  we  regret  that  w^e  are 
called  upon,  in  the  discharge  of  our  duty,  to 
animadvert  upon  the  conduct  of  the  district 


attorney  in  strong  ternra.  His  remarks  were 
outride  of  the  record:  were  whollv  unwar- 
ranted  by  the  evidence;  were  unprovoked,  un- 
just to  defendant  and  defendant's  counsel; 
and  were  calculated  to,  and  doubtless  did, 
injure  the  rights  of  the  defendant.  We  will 
not  refrain  from  further  saying  that  the  trial 
judge  should  have  promptly  and  effectually 
punished  so  flagrant  a  violation  of  the  rules 
governing  arguments,  and  should,  further- 
more, under  the  circumstances,  have  granted 
defendant  a  new  trial." 

In  accord  with  the  reported  case  it  has 
been  held  to  be  misconduct  on  the  part  of 
counsel  in  a  civil  case  to  challenge  his  oppo- 
nent to  waive  his  legal  rights  and  allow  the 
introduction  of  evidence  which  otherwise 
would  be  barred,  since  a  refusal  to  accept  the 
challenge  tends  to  prejudice  the  minds  of  the 
jury.  McDuff  v.  Detroit  Evening  Journal 
Co.  84  Mich.  1,  47  N.  W.  671,  22  Am.  St. 
Rep.  673.  In  that  case  the  action  was  for 
libel.  During  the  trial  a  witness  for  the 
defendant  was  asked  by  the  plaintiff's  counsel 
on  cross*examination  if  he  had  not  taken  a 
lewd  woman  into  his  house.  Tliis,  on  objec- 
tion was  excluded,  whereupon  the  plaintiff's 
counsel  stated  that  if  counsel  for  the  defend- 
ant would  withdraw  his  objection,  he  could 
prove  it  by  the  witness's  sister.  The  trial 
judge  refused  to  instruct  the  jury  that  the 
remarks  were  improper,  and  that  they  should 
pay  no  attention  to  them.  The  court  said: 
''It  was  error  on  the  part  of  counsel  to  make 
the  remarks.  No  verdict  should  be  allowed 
to  stand  in  the  face  of  such  statement  to 
prejudice  the  jury,  and  to  get  the  full  effect 
of  excluded  evidence  before  them.  It  is  never 
proper  practice,  when  an  objection  to  a  ques- 
tion has  been  sustained,  for  counsel  to  state 
in  the  presence  of  the  jury  what  he  can  or 
proposes  to  prove  if  allowed  to  do  so.  After 
it  was  made,  the  court  could  not  well  have 
done  less  than  to  instruct  the  jury  to  dis- 
regard it." 


GIBBOir 


V. 


Oregon  Supreme  Court,  Department  No.  2 — 
January  18,  1916. 

79  Oregon  lOl;  154  Pac.  422, 


Weapons  —  Acoidental  Injury  —  Ad- 
B&isalbllity  of  Eridonce. 

Where  the  complaint  of  one  who  claimed 
he  was  negligently  shot  avers  that  defendant 
carelessly  cocked  a  shotgun  in  his  hands,  de- 
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fendaDt  is  entitled  to  rebut  such  claim  bj 
testimony  that  when  he  received  the  gun  it 
was  already  cocked. 

Trial  •—  Question  for  Jnrjr. 

Where  the  facts  are  such  that  reasonable 
men  may  differ  whether  there  was  negligence, 
they  should  be  submitted  to  the  jury. 

Weapons    —    Accidental    Shootins    by 
Sportsnan. 

in  an  action  for  damages  for  injuries  re- 
ceived \>'hen  he  was  struck  by  shot  from  a 
gun  discliarged  by  defendant,  while  hunting, 
liie  question  of  defendant's  negligence  is  held 
to  be  for  the  jury. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  by  plaintiff  who  was  shot 
while  out  hunting,  the  court  charged  that 
plaintiff  was  bound  to  establish  by  the  greater 
weight  of  evidence  that  defendant  carelessly 
and  negligently  shot  him;  that  members  of 
a  hunting  party  must  use  the  care  and  cau- 
tion such  as  any  reasonably  prudent  man 
would  exercise  under  the  circumstances;  that 
the  law  charges  them  with  knowledge  that  a 
loaded  shotgun  is  dangerous  and  that  it  was 
for  the  jury  to  determine  whether  plaintiff, 
by  going  in  front  of  the  party,  was  careless 
oi'  negligent.  It  is  held  that  the  instructions 
did  not  place  upon  plaintiff  the  burden  of 
proving  a  want  of  contributory  negligence; 
the  instructions  specifically  stating,  after  re- 
ferring to  defendant's  claims,  that  he  was 
bound  to  establish  them  by  the  greater  weight 
of  evidence. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Karasleu  Error  — 
Instmction  as  to  Danas^B* 

Errors  in  instructions  on  the  measure  of 
damages  are  harmless,  where  plaintiff,  who 
was  shot  while  hunting,  recovered  no  damages. 

Weapons    —    Aooidental    Shooting    by 
Sportsman. 

An  instruction,  in  an  action  by  one  shot 
while  out  hunting,  that  a  loaded  shotgun  was 
a  dangerous  weapon  which  would  produce 
bodily  injury  when  discharged,  and  that  the 
law  charged'each  member  of  a  hunting  party 
with  such  knowledge,  and  that  it  is  the  duty 
of  each  to  use  that  degree  of  care  such  as 
any  reasonably  prudent  man  would  use  under 
the  circumstances,  correctly  states  the  degree 
of  care  which  persons  are  bound  to  use,  the 
law  requiring  persons  having  possession  of 
firearms  to  exercise  the  utmost  care  that 
harm  may  not  come  to  others,  the  degree  of 
care  being  commensurate  with  the  dangerous 
character  of  the  weapon. 

[See  note  at  end  of  this  case.] 

Saaio. 

In  an  action  by  one  shot  while  out  hunting, 
the  question  whether  he  was  contributorily 
negligent  in  preceding  the  hunting  party  into 
a  field  is  held,  under  the  evidence,  to  be  for 
the  jury. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Yamhill  county: 
Holmes,  Judge. 


Action  by  John  H.  Gibson,  plaintiff,  against 
C.  J.  Payne,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.     Affibmh^. 

8eitz  d  Clark  and  RosweU  L.  Conner  for 
appellant. 
MoCi»mf  Vinton  d  Burdett  for  respondent. 

[103]  Bean,  J. — It  appears  from  the  record 
that  on  the  day  of  the  accident  complained 
of  plaintiff  and  a  party  of  friends  went  to 
defendant's  farm  and  requested  the  privilege 
of  hunting  birds  thereon,  which  was  granted. 
At  their  solicitation  the  defendant  accom- 
panied them  for  the  purpose  of  showing  them 
the  hunting  grounds,  but  not  to  engage  in  the 
sport  himself.  After  one  division  of  the  par- 
ty, consisting  of  plaintiff,  defendant,  and  two 
others,  had  searched  in  one  field,  they  pro- 
ceeded for  a  short  distance  along  a  county 
road  and  were  entering  an  inclosure  on  the 
other  side,  Mr.  Gibson  having  advanced  into 
the  field  about  15  or  20  feet  ahead  of  the 
others.  At  this  time  Mr.  IX>bie,  one  of  the 
party,  having  had  poor  luck,  urged  Mr.  Payne 
to  take  his  gun  and  shoot  some  game.  Final- 
ly, the  latter  consented,  and  Dobie  passed 
him  a  double-barreled  breech-loading  gun 
with  visible  hammers,  loaded  and  fully  cocked. 
Payne,  noticing  that  one  of  the  hammers  was 
raised,  proceeded  to  lower  it,  when  the  other 
barrel  was  discharged,  hitting  Gibson  in  the 
hip  and  leg  and  injuring  him  severely.  Payne 
e.'cclaimed  to  Dobie:  "What  in  the  devil  did 
you  hand  me  a  cocked  gun  for?" 

The  charge  of  negligence  is  as  follows: 

'That  the  discharging  of  said  gun  and  the 
injuries  to  the  plaintiff  as  herein  stated  were 
caused  wholly  by  the  carelessness  and  negli- 
gence of  the  defendant,  in  this,  that  the  de- 
fendant was  careless  and  negligent  in  cocking 
said  gun  and  permitting  .the  hammer  thereof 
to  remain  cocked  and  in  holding  said  gun  in 
such  a  manner  [104]  and  position  that  the 
plaintiff  became  injured  when  said  gun  was 
discharged;  and  that  the  defendant  was  fur- 
ther careless  and  negligent  in  carelessly  and 
negligently  discharging  said  gun  and  in  hold- 
ing the  same  in  such  manner  and  position  that 
the  same  was  discharged." 

The  defendant  denies  this  charge,  and 
pleads  contributory  negligence  on  the  part  of 
tlie  plaintiff  in  advancing  in  front  of  the  other 
members  of  the  party,  and  in  knowingly  per- 
mitting Dobie  to  carry  a  loaded  shotgun  with 
both  hammers  up ;  and  that  the  accident  was 
an  unavoidable  one. 

(1)  In  order  to  show  the  condition  of  the 
gun  when  handed  to  defendant,  and  also  as 
tending  to  show  plaintiff's  opportunity  for 
knowing  the  same,  defendant  introduced  evi- 
dence of  the  position  of  the  hammers  when 
Dobie  was  carrying  the  gim  along  the  county 
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road.  After  the  questions  eliciting  this  testi- 
mony were  answered,  defendant  interposed  an 
objection,  but  made  no  motion  to  strike  out 
tlie  answer.  By  the  complaint  Payne  was 
charged  with  carelessly  cocking  the  gun,  and, 
to  refute  la  is,  it  was  competent  for  him  to 
prove  the  condition  of  the  weapon  immediate- 
ly before  it  was  passed  to  him.  Payne  asserts 
that  he  did  know  that  the  hammers  were 
raised  when  he  received  the  weapon;  that  up- 
on discovering  that  one  barrel  was  cocked  he 
at  once  took  the  precaution  to  lower  the  ham- 
mer in  order  to  lessen  the  danger.  Plaintiff 
did  not  undertake  to  show  in  what  manner 
the  gun  was  discharged,  whether  by  a  jar  in 
handling,  or  in  some  other  manner.  Plaintiff 
atates  that  if  he  had  been  aware  that  the  gun 
was  being  carried  while  cocked  he  would  have 
left  the  hunting  party  very  quickly.  Tlie  jury 
failed  to  find  that  the  injury  was  caused  by 
defendant's  negligence  without  a  contributory 
fault  on  the  part  of  plaintiff. 

[105]  2.  When  the  facts  are  such  that  rea- 
sonable men  may  differ  as  to  whether  there 
was  negligence,  the  determination  of  the  mat- 
ter is  for  the  jury:  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408,  36  L.  Ed.  485,  12  S.  Ct. 
679. 

3.  We  think  this  case  is  one  for  the  special 
consideration  of  the  jury,  and  that  it  was  de- 
cided by  them  upon  the  facts,  a  portion  of 
which  have  been  referred  to,  without  any  mis- 
direction on  the  part  of  the  trial  court. 

4.  Plaintiff  complains  of  the  charge  given 
to  the  jury  and  of  the  refusal  of  the  court  to 
instruct  as  requested  by  his  counsel.  In  a 
general  way  the  circuit  court  called  the  at- 
tention of  the  jury  to  the  issues  or  claims  of 
the  respective  partiefl,  as  set  forth  in  the 
pleadings,  and  informed  that  body  that  it 
waa  its  duty  to  determine  the  facts  from  the 
evidence.  Plaintiff  complains  that  in  the  pre- 
liminary statement  the  court  did  not  define 
contiibutory  negligence,  nor  state  that  in 
order  to  preclude  the  plaintiff  from  recover- 
ing he  must  have  ''negligently"  contributed 
to  his  own  injury  by  placing  himself  in  a 
dangerous  position.  This  point  seems  to  be 
fully  explained  by  the  charge.  The  court  gave 
the  following  instructions,  among  others: 

"Now  the  plaintiff,  in  order  to  recover  at 
til,  must  establish  by  the  greater  weight  of 
his  evidence  in  this  case,  to  your  satisfaction, 
that  this  defendant  did  carelessly  and  negli- 
gently shoot  him  with  a  shotgun.  It  isn't 
contended  he  did  it  purposely,  or  intentional- 
ly, but  merely  that  he  was  careless  and  negli- 
gent in  the  handling  of  the  shotgun." 

Further,  that  the  members  of  a  hunting 
party  '^must  use  the  care  and  precaution  such 
as  any  reasonably  prudent  man  would  under 
the  circumstances,  and  the  law  makes  them 
know  that  a  shotgun  loaded  is  a  dangerous 
weapon  to  life  and  limb,  and  that  applies,  as 
I  have  said,  to  each  member  of  the  party." 
Ana.  Cas.  lOlSC— 25. 


[106]  That  "it  is  for  you  to  determine 
whether  or  not  that  position,  if  you  find  h« 
was  in  the  position  as  has  been  testified  to, 
one  that  would  be  carelessness  or  negligence 
on  his  part  in  getting  out  in  front,  if  he  did 
so,  and  you  so  find  it  from  the  evidence." 

Error  is  predicated  upon  the  claim  that  the 
instructions  placed  the  burden  upon  the  j>lain- 
tiff  to  prove  a  want  of  contributory  negli- 
gence, but  we  think  the  charge  dispels  any 
doubt  in  this  respect.  After  referring  to  tha 
claims  of  the  defendant,  among  which  was 
that  of  contributory  negligence,  the  court 
said  to  the  jury: 

"And  the  defendant  having  alleged  these 
matters  which  I  have  mentioned,  he  must 
establish  them  by  the  greater  weight  of  the 
evidence,  to  your  satisfaction,  not  by  his  own 
witnesses  alone,  if  there  should  be  any,  but 
by  all  of  the  evidence  in  the  case." 

See  Walsh  v.  Oregon  R.  etc.  Co.  10  Ore. 
260,  263;  Grant  v.  Baker,  12  Ore.  329,  7  Pac. 
318. 

6.  Plaintiff  also  assigns  error  in  the  in- 
structions as  to  the  measure  of  damages.  The 
jury  not  having  found  in  favor  of  the  plain- 
tiff, it  is  imnecessary  to  examine  this  portion 
of  the  charge. 

6.  Counsel  requested  the  court  to  instruct 
the  jury  as  follows: 

"The  jury  are  instructed  that,  as  firearms 
when  loaded  are  extremely  dangerous,  it  is 
the  duty  of  one  handling  them  to  use  the  very 
highest  degree  of  care  possible  to  avoid  in- 
juring others  in  the  immediate  vicinity.  It 
is  no  defense  that  the  act  occurred  through 
inadvertence  or  without  the  wrongdoer's  in- 
tending it.  It  must  appear,  in  order  to  re- 
lieve the  wrongdoer  of  the  charge  of  negli- 
gence, that  the  injury  was  utterly  without 
any  degree  of  fault  on  his  part." 

It  is  urged  on  behalf  of  plaintiff  that 
the  degree  of  care  mentioned  in  this  re- 
quested instruction  should  [107]  have  been 
stated  to  the  jury.  The  court,  however, 
charged  in  effect  that  a  loaded  shotgun 
is  a  dangerous  weapon  and  will  produce 
serious  bodily  injury  when  discharged  at 
another  person  either  accidentally  or  other- 
wise, and  the  law  nutkes  each  member  of  a 
hunting  party  know  that  fact,  and  that  it  is 
the  duty  of  each  to  use,  and  each  must  use, 
that  degree  of  care  and  precaution  in  order 
to  avoid  injury  "such  as  any  reasonably  pru- 
dent man  would  use  under  the  circumstances." 
The  modem  doctrine  is  stated  in  8  Thompson, 
Neg.,  Section  780,  as  follows: 

"Persons  having  control  and  possession  of 
firearms  must  exercise  the  utmost  caution 
that  harm  may  not  come  to  others  from  such 
weapons.  The  degree  of  care  is  commensurate 
with  the  dangerous  character  of  the  weapons. 
The  care  is  such  as  ordinarly  cautious  and 
prudent  persons  would  exercise  under  similar 
circumstances." 
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See  also  O'Barr  v.  U.  S.  3  Okla.  Grim.  319, 
105  Pac.  998,  139  Am.  St.  Rep.  959;  Winans 
V.  Randolph,  169  Pa.  St.  606,  32  Atl.  622. 

The  court  admonished  the  jury  that  the 
weapon  was  dangerous  to  life  and  limb,  and 
that  the  defendant  was  presumed  to  know  it, 
and  in  effect  charged  that  the  care  and  pre- 
caution necessary  on  his  part  in  order  to 
avoid  -injury  was  commensurate  with  the 
danger.  The  rule  of  more  than  ordinary  care 
was  invoked,  and  in  substance  the  law  was 
given  the  jury  as  quoted  above. 

7.  All  the  circumstances  were  explained  by 
the  evidence  to  the  jury.  There  were  several 
in  the  hunting  party,  of  whom  some  were 
young  men^  As  some  of  the  evidence  tended 
to  show,  Dobie,  after  missing  a  bird,  carried 
his  gun  ready  to  be  discharged,  and  passed  it 
in  that  condition  over  a  gate  to  Payne. 
Whether  Gibson  by  going  in  front  of  the 
others  proceeded  into  the  hunting  grounds 
with  such  a  party  in  [108]  the  orderly  man- 
ner in  which  he  should  have  done  was  proper- 
ly submitted  to  the  jury.  Under  all  the  evi- 
dence, it  was  not  reversible  error  to  submit  to 
the  jury  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  Each  case 
must  be  governed  by  its  own  peculiar  facts, 
and  a  rational  rather  than  distinctively  legal 
conclusion  must  usually  be  drawn  from  them. 
In  Moebus  v.  Becker,  46  N.  J.  L.,  41,  46,  it 
was  stated: 

"In  no  case  is  it  said  that,  where  persons 
are  gunning  voluntarily  together,  each  may  be 
held  responsible  for  every  accident  or  mishap 
that  may  occur  to  the  other  while  thus  en- 
gaged; or  that  it  is  necessarily  negligence  to 
carry  a  gun  cocked  when  in  pursuit  of  game, 
or  that  in  passii.g  through  brush,  crossing 
ditches,  climbing  fences  or  resting  upon  them, 
the  gun  must  be  uncocked." 

The  requested  instruction  quoted  above  and 
several  others  as  asked  by  plaintiff  precluded 
the  question  of  contributory  negligence. 

A  careful  examination  of  the  testimony  and 
the  whole  charge  to  the  jury  leads  us  to  be- 
lieve that  the  case  was  fairly  presented  to 
that  body,  and  that  they  decided  it  upon  the 
evidence,  and  that  there  was  no  reversible 
error  in  refusing  to  give  the  instructions  in 
the  exact  language  requested. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Affirmed. 

Moore,  C.  J.,  and  Harris  and  Benson,  ^J., 
concur. 

Eakln,  J.,  absent* 


NOTE. 

Civil.  IfiablUty  of  Sporisman  for 
ing  Another  wkile  Huntlms* 

Basis  of  Liability,  386. 
Negligence  Vel  Non,  386. 
Contributory  Negligence,  389. 


Basis  of  Liability, 

Since  the  decision  in  Rudd  v.  B^Tnes,  156 
Gal.  636,  20  Ann.  Cas.  126,  comparatively  few 
cases  have  passed  on  the  liability  of  a  sports- 
man for  shooting  another  while  hunting. 

At  common  law,  where  one  was  injured  by 
the  discharge  of  a  gun,  or  other  firearms,  in 
the  hands  of  another,  the  action  was  for 
trespass  vi  et  armis,  and  the  only  defense 
available  was  that  the  defendant  was  utterly 
without  fault!  The  modern  doctrine,  however, 
has  modified  this  rule,  and  places  the  liability 
of  one  who  injures  another  through  the  negli- 
gent discharge  of  firearms  on  the  footing  of 
negligence.  Annear  v.  Swartz,  46  Okla.  98, 
148  Pac.  706,  L.R.A.1916E  267. 

In  Hawksley  v.  Peace,  38  R.  I.  644,  96  Atl. 
856,  L.  R.  A.  1916D  1179,  the  court  said: 
"The  question  has  sometimes  arisen  as  to  the 
appropriate  action  in  cases  of  this  kind, 
whether  it  should  be  trespass  or  case.  The 
early  actions  were  generally  brought  in  tres- 
pass. Examination  will  show  that  as  to  the 
American  cases  at  present  in  some  of  the  older 
states,  whose  practice  may  be  said  to  follow 
the  common  law,  the  action  of  trespass  is 
preferably  employed;  while  in  the  newer  states 
and  others  which  have  adopted  codes,  action 
for  damages  for  injuries  resulting  from  ac- 
cident by  shooting  are  now  generally  in  case. 
It  is  also  generally  held  that  the  form  of 
action  does  not  affect  the  rule  as  to  liability. 
In  Morgan  v.  Cox,  22  Mo.  373,  the  action  was 
of  the  nature  of  case,  the  court  after  com- 
menting on  the  rule  of  liability  in  trespass, 
on  page  377,  says:  'The  change  that  has  been 
introduced  by  the  new  code  in  the  remedy,  has 
not  changed  the  rules  of  law  as  to  the  liabil- 
ity of  the  parties.'  The  reason  of  this  is 
that  the  liability  is  founded  on  negligence  in 
both  forms  of  action." 


Negligence  Vel  Non. 

The  recent  cases  hold  that  the  question 
whether  a  sportsman  who  has  accidentally 
shot  another  person  was  negligent  in  so  doing 
is  a  question  for  the  jury.  Annear  v.  Swartz, 
46  Okla.  98,  148  Pac.  706,  L.R.A.1915E  267: 
Haines  v.  Kreeger,  25  Pa.  Dist.  62;  Hawksley 
V.  Peace,  38  R.  I.  644,  96  Atl.  856,  L.  R.  A. 
1916D  1179;  Harper  v.  Holcomb,  146  Wis. 
183,  130  N.  W.  1126.  See  also  Harrison  v. 
Allen,  179  111.  App.  520.  And  see  the  report- 
ed case. 
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In  Annear  y.  Swartz,  46  Okla.  9S,  148  Pac. 
706,  LJLA.1915E  267,  the  evidence  tended 
to  Bbow  that  the  plaintiff  accompanied  the 
defendant  duck  hunting;  that  the  plaintiff  had 
no  gun,  and  that  the  gun  which  was  in  the 
posseasion  of  the  defendant  had  a  small  ham- 
mer and  its  thumb  grip  was  worn  "pretty 
slick."  After  arriying  at  the  place  where 
they  expected  to  find  ducks,  the  plaintiff  and 
the  defendant  lay  down  about  two  or  three 
feet  apart  concealing  themselves  in  thin 
grass  about  eight^jen  inches  high.  After  re- 
maining for  sometime  ducks  flew  over  them 
and  the  defendant  cocked  his  gun  and  made 
ready  to  fire,  but  did  not  do  so  because  the 
ducks  were  too  high.  The  ducks  lighted  in 
a  pond  some  little  distance  away,  and  the 
pli^tiff  suggested  to  the  defendant  that  they 
go  to  that  pond.  In  getting  up  from  the 
ground  where  he  had  been  lying  the  plaintiff 
made  sufficioit  noise  to  attract  the  attention 
of  the  defendant,  who  was  lying  on  the  ground 
looking  at  him.  After  proceeding  five  ox  six 
feet  while  the  defendant  was  still  on  the 
ground,  as  the  plaintiff  turned  to  see  why  the 
defendant  was  not  coming,  the  gun  which 
was  in  the  hands  of  the  defendant  fired,  caus- 
ing serious  injury  to  the  plaintiff.  The  ac- 
cident occurred  In  the  daytime,  and  the  de- 
fendant was  looking  at  the  plaintiff  when  the 
gun  fired  There  was  also  evidence  tending 
to  show  that  the  defendant  stated  that  he 
started  to  let  down  the  hammer  of  the  gun, 
and  it  slipped  through  his  fingers,  thus  caus- 
ing the  gun  to  fire.  There  was  a  demurrer  to 
this  evidence,  which  was  sustained  by  the 
trial  court,  and  judgment  was  rendered  for 
the  defendant.  The  court  reversing  the  judg- 
ment said:  "The  defendant  in  this  case,  ia 
presumed,  from  the  evidence,  to  have  known 
the  condition  of  the  gun  and  the  hammer,  and 
that  it  was  worn  'slick.'  He  was  looking 
toward  the  plaintiff  at  the  time  the  gun  fired. 
It  is  a  reasonable  deduction  from  this  evidence 
that  he  saw  the  plaintiff  and  knew  where  he 
was,  and  knew  that  the  gun  was  pointing  di- 
rectly towards  him,  and  that  he  took  no  pre- 
caution to  divert  the  weap<m,  and  knowing 
the  condition  of  the  hanmier  he  attempted  to 
let  it  down  while  the  gun  was  pointed  directly 
at  the  plaintiff's  feet.  If  it  was  evidence  of 
negligence,  as  held  by  the  court  in  Morgan  v. 
Cox-  [22  Mo.  373]  supra,  that  the  gun  was 
discharged  while  placing  it  on  the  saddle  after 
punching  the  cow,  then  certainly  it  is  evi- 
dence of  negligence  that  the  plaintiff  attempt- 
ed to  let  the  hammer  down,  while  the  gun 
was  pointing  at  the  plaintiff.  .  .  .  The  fact 
that  the  hammer  of  the  gun  was  short;  that 
it  was  worn  so  as  to  be  smooth  and  'slick'; 
the  fact  that  the  defendant  knew  that  the 
plaintiff  had  started  off;  that  he  attempted 
to  let  the  hammer  down  on  the  loaded  gun 
when  it  was  pointed  directly  at  the  plaintiff, 


whom  he  saw — ^was  evidence  sufficient  to  take 
this  case  to  the  jury  on  the  question  of  negli- 
gence. We,  therefore,  recommend  that  the 
judgment  be  reversed,  and  a  new  trial 
granted." 

It  has  been  held  that  a  sportsman  is  negli' 
gent  as  a  matter  of  law,  where  he  fires  at  an 
object  partly  obscured  by  the  underbrush, 
without  first  waiting  for  such  a  view  as  to 
enable  him  to  see  whether  it  is  a  human  being 
or  a  deer.  Harper  v.  Holcomb,  146  Wis.  183, 
130  N.  W.  1128.  In  that  case  it  appeared 
that  the  plaintiff  who  was  serving  as  guide 
for  the  defendant  while  they  were  on  a  deer 
hunting  expedition  left  the  « defendant  and 
went  into  the  surrounding  ^country  for  the 
purpose  of  starting  deer  that  the  defendant 
might  shoot  them.  The  plaintiff  returning 
imexpectedly  without  giving  any  signal  of  his 
approach,  when  partly  hidden  by  underbrusli 
about  three  hundred  feet  from  where  the  de- 
fendant was  located,  was  shot  by  the  defend- 
ant, who  mistook  him  for  a  deer.  The  court 
said:  ''Let  it  be  conceded  for  the  case  that 
respondent  returned  unexpectedly,  and  ^at 
appellant  was  not  culpably  ngligent  in  think- 
ing that  what  he  saw  was  not  his  companion, 
•till  there  was  no  excuse  for  the  shooting  if 
he  had  reasonable  ground  to  expect  any  human 
being  might,  within  reasonable  probabilities, 
be  in  the  vicinity  where  he  saw  the  object^ 
and  yet  did  not  hesitate  to  shoot  thereat  till 
he  could  see  it  sufiiciently  to  telJ  whether  it 
was  a  deer  or  a  man.  He  confessed  that  he 
did  not  deliberately,  at  least,  look  for  un- 
mistakable evidence  in  that  regard,  such  as 
the  upper  part  of  the  body,  including  the 
head.  According  to  his  own  claim,  the  mere 
momentary  glimpse  of  the  object  from  near 
the  ground  up  about  two  or  three  feet,  dis- 
closing only,  apparently,  the  forelegs  and 
shoulders  of  the  supposed  deer,  did  not  give 
any  opportunity  to  observe  whether  the  object 
had  a  red  cap,  or  obfterve  whether  it  had  the 
characteristics  of  what  he  was  waiting  for. 
So  whether  he  had  reasonable  ground  to  ex- 
pect his  companion  had  been  absent  a  suffi- 
cient length  of  time  to  return  does  not  appear 
to  be  efficiently  material."  In  the  same 
case  the  court  further  said:  "Knowing,  as 
we  must,  that  in  the  hunting  season  for  deer 
the  region  which  persons  visit  in  search  there- 
of is  commonly  traversed  by  so  many  persona 
that  one  is  liable  to  make  his  appearance  at 
any  time  during  the  ordinary  hours  for  hunt- 
ing, and  knowing,  as  we  must,  the  ordinary 
regard  for  safety  of  human  life,  we  must  as- 
sume that  a  hunter,  as  a  rule,  upon  seeing  an 
animated  object  within  range  of  his  gun  looks 
carefully  to  see  the  unmistakable  distinguish- 
ing characteristica  between  a  human  1)eing  and 
a  deer  or  other  animal  before  footing  at  it. 
To  shoot  upon  merely  seeing  through  the 
underbrush  a  'flash,'  then  apparently  two  sup- 
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ports,  tibout  the  length  of  a  man's  limbs,  for 
the  body  or  something,  and  a  quick  movement 
— not  waiting  to  observe  the  upper  part  of  the 
body,  particularly  the  head — as  appellant  con- 
fessed was  the  course  he  pursued,  might 
naturally  and  within  probabilities  lead  to 
just  such  a  distressing  occurrence  as  happened 
in  the  instance  under  consideration.  To  hold 
appellant  guilty  of,  merely,  a  want  of  ordi* 
nary  care«ie  putting  the  matter  quite  mildly. 
If  he  was  charged  with  that  reckless*  disre- 
gard which  enters  the  region  of  gross  negli- 
gence and  creates  civil  liability  regardless  of 
contributory  negligence  it  could  not  be  avoid- 
ed without  difficulty.  If  the  court  upon  the 
trial  of  this  case  had  taken  the  question  of 
appellant's  negligence  from  the  jury  it  is  not 
perceived  how  the  ruling  could  be  disturbed. 
It  may  be  that  would  have  been  done  had  the 
idea  not  been  so  much  dwelt  upon  during  the 
trial  by  counsel  on  both  sides  and  the  court, 
that  it  was  only  Harper,  appellant  was  bound 
to  look  out  for,  that  if  he  had  in  the  exercise 
of  ordinary  care  good  reason  to  think  that 
Harper  had  not  returned  he  was  justified  in 
shooting  upon  obtaining  a  mere  glimpse  and 
then  a  little  better  view  of  something  which  he 
thought  was  the  forelegs  and  breast  of  a  deer. 
He  said  substantially  as  indicated.  I  just 
saw  a  flash  and  turned  around  and  dropped 
my  gun — that  is  pointed  his  gun  at  the  ob- 
ject causing  the  flash  in  readiness  to  shoot. 
I  hesitated.  I  was  not,  you  might  say,  real 
sure  whether  the  object  was  a  man  or  a  deer. 
1'he  object  was  stationary  for  an  instant. 
Then  it  kind  of  jumped.  It  looked  to  me  like 
a  deer.  I  could  see  from  its  shoulders  down. 
It  was  in  the  direction  Harper  was  to  come 
from.  It  looked  like  the  forepart  of  a  deer 
and  I  ftred.  We  consider  that,  as  a  matter 
of  law,  a  confession  of  culpable  carelessness. 
One  would  naturally  think  that  a  reasonably 
careful  man,  circumstanced  as  appellant  was, 
would  reserve  his  Are  until  he  could  observe 
the  trimk  of  the  object  attracting  his  atten- 
tion, and  probably  the  head — ^not  take  the 
chance  of  what  appeared  to  be  the  shoulders 
and  forelegs  of  a  deer,  being  in  fact  the  low- 
er part  of  the  person  of  a  human  being." 

In  Haines  v.  Kreeger,  25  Pa.  Dist.  62,  it 
appeared  that  the  defendant  together  with 
several  others  formed  a  hunting  party  and 
secured  Haines,  a  farmer,  to  assist  in  the 
hunting.  The  evidence  showed  that  after  the 
party  had  hunted  and  killed  some  game, 
Haines  took  the  game  and  a  dog  belonging 
to  one  of  the  party  and  went  home.  Hit 
lK»me  waa  only  a  short  distance  away  and  he 
soon  returned  to  the  woods  in  which  the  party 
liad  resumed  hunting  where  he  was  seen  and 
spoken  toi>y  one  of  the  members  of  the  hunt- 
ing party  oth^r  than  the  defendant.  In  the 
act  of  shooting  at  a  bird,  the  defendant  shot 
Haines,  who  was  only  a  short  distance  away, 


thereby  causing  his  death.  The  court  holding 
that  the  case  presented  a  question  of  fact  for 
the  jury  and  not  of  law  for  the  court,  said: 
"It  is  contended  by  the  plaintiff  that  the 
space  between  her  husband  and  the  defendant 
at  the  time  of  the  shooting  was  clear,  or  at 
least  so  slightly  obstructed  by  under:growth 
that  if  Kreeger  had  exercised  care  and  cau- 
tion he  would  have  discovered  Haines  and 
avoided  the  accident.  This  is  disputed  by  the 
defendant,  who  contends  that  at  the  time  of 
the  shooting  he  did  not  know  of  Haines's 
presence,  and  that  he  looked  about,  exercised 
care,  but  was  unable  to  see  Haines.  The 
testimony  raises  a  clear  question  of  fact  as 
to  the  nature  of  the  space  between  Haines 
and  Kreeger  at  the  time  of  the  shooting,  and 
whether  by  the  exercise  of  care  and  caution 
Kreeger  should  have  discovered  Haines  and 
avoided  the  accident.  Two  questions  arise  in 
this  case,  the  negligence  of  the  defendant  and 
the  contributory  negligence  of  John  Haines, 
the  deceased.  Under  the  evidence,  we  think 
both  are  questions  of  fact  for  the  jury  and 
not  of  law  for  the  court.  It  was  for  the  jurj- 
,  to  say  whether  Kreeger  should  have  expected 
or  looked  out  for  the  return  of  Haines.  Even 
though  he  had  no  reason  to  expect  the  return 
of  Haines,  it  was  for  the  jury  to  determine 
whether,  under  the  conditions,  Kreeger  should 
have,  by  the  exercise  of  care,  discovered  the 
presence  of  Haines  before  shooting,  or 
whether,  under  all  the  circumstances,  Kreeger 
should  have  anticipated  that  his  shooting  in 
the  direction  in  which  he  shot  might  endanger 
the  life  of  some  person;  in  other  words, 
whether,  under  all  the  circumstances,  the 
shooting  by  Kreeger  was  an  act  of  negligence. 
Nor  can  the  court  say  as  a  matter  of  law  that, 
at  the  time  of  the  shooting,  Haines  was  guilty 
of  contributory  negligence.  He  had  a  right 
to  expect  that  the  rest  of  the  party  would  be 
careful  and  look  out  before  shooting.  Whether 
he  should  have  given  further  notice  of  his  re- 
turn, and  if  so,  what,  were  questions  for  the 
jury  to  pass  upon.  .  .  .  As  the  negligence 
of  the  defendant  and  the  contributory  negli- 
gence of  the  deceased  were  questions  of  fact 
for  the  jury  to  determine,  the  court  is  with- 
out authority  to  enter  judgment  for  the  de- 
fendant notwithstanding  the  verdict." 

In  Foell  V.  Rasmussen,  193  III.  App.  609. 
the  evidence  showed  that  the  plaintiff  and  the 
defendant  with  others  were  hunting  together 
during  cold  weather,  and  that  after  the  plain- 
tiff had  shot 'at  and  missed  a  rabbit  the  de- 
fendant who  was  within  a  few  feet  from  and 
in  plain  sight  of  the  plaintiff  turned  and 
made  ready  to  shoot  at  it,  and  in  doing  so  thh 
hammer  of  his  gun  slipped  from  his  numb 
thumb  causing  the  weapon  to  be  discharged, 
seriously  wounding  the  plaintiff.  The  court 
held   that   the   defendant    was   negligent   in 
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poioting  hi8  loaded  gun  towards  the  plaintifif, 
and  that  the  accident  resulted  from  that  negli* 
genee. 

Since  a  high  degree  of  .care  is  imposed  on 
a  person  using  firearms,  if  a  sportsman  ac- 
cidentally shoots  another  while  hunting  the 
burden  is  on  him  to  show  his  entire  freedom 
from  negligence.  Harrison  y.  Allen,  179  111. 
App.  520;  Foell  y.  Kaamussen,  193  III.  App. 
609;  Hawksley  y.  Peace,  38  R,  I.  544,  96  Atl. 
856,  L.R.A.1^16D  1179.  In  the  case  last 
cited,  the  court  said:  "In  Thompson  on 
Negligence,  yol  1,  sec.  787,  the  author  says: 
It  has  been  held  on  yery  clear  reasoning, 
that  the  accidental  discharge  of  a  gun  in  the 
hands  of  a  person,  whereby  damage  is  in- 
flicted upon  another,  is  of  itself  presumptive 
evidence  of  negligence  sufficient  to  take  the 
question  to  the  jury.  When  it  is  considered 
that,  to  constitute  a  yalid  defense  in  such 
cases,  it  must  appear  that  the  injury  was 
unavoidable,  or  the  result  of  some  superior 
agency  without  the  imputation  of  any  degree 
of  fault  upon  the  person  carrying  the  danger- 
ous weapon;  when  it  is  further  considered 
that  the  injury  is  one  which  does  not  ordi- 
narily happen  where  reasonable  case  is  taken 
to  avert  it — ^the  propriety  of  this  conclusion 
must  be  obvious.'  ...  In  concluding  this  dis- 
cussion of  the  law  governing  the  civil  liability 
for  accidental  injury  resulting  from  the  use 
of  firearms  as  applicable  to  the  present  ease, 
inasmuch  as  it  is  admitted  that  the  plaintiff 
was  injured  by  the  discharge  of  a  gun  while 
it  was  being  handled  by  the  defendant,  it 
was  incumbent  upon  the  latter,  in  order  to 
excuse  himself  from  liability  for  the  injury, 
to  show  that  the  discharge  was  entirely  with- 
out his  fault  and  that  it  happened  by  ac- 
cident unavoidable  bv  him.  .  .  .  As  has  al- 
ready  been  shown,  there  is  an  established 
standard  of  duty  imposed  upon  those  handling 
firearms.  To  excuse  an  injury  caused  by  one 
handling  them  it  must  appear«that  the  in- 
jury was  unavoidable  by  him.  The  rule  is  of 
necessity  a  general  one.  An  attempt  to  fashion 
rules  of  conduct  for  all  possible  future  emer- 
gencies would  be  futile.  Human  foresight 
cannot  provide  by  a  specific  rule  how  in- 
dividuals are  to  conduct  themselves  in  order 
to  escape  liability  in  the  almost  infinite  va- 
riety of  conditions  and  circumstances  under 
which  accidents  caused  by  them  may  occur. 
Accordingly  in  cases  of  accidental  shooting 
the  question  of  negligence  is  held  to  be  pri- 
marily at  least  for  the  jury  to  determine  by 
applying  said  rule  to  the  facts  as  found  by 
them,  in  their  consideration  of  the  testi- 
mony." 

In  Harrison  v.  Allen,  179  111.  App.  520,  the 
plaintifiT,  a  minor,  sued  by  his  father  as  his 
next  friend  to  recover  damages  for  personal 
injuries  which  the  plaintiff  received  from  the 
alleged  negligent  discharge  of  a  gun.  The 
court  below  appeared  to  have  conducted  the 


trial  of  the  action  on  the  theory  that  the 
burden  was  on  the  plaintiff  throughout  the 
whole  case  to  show,  not  only  that  he  was 
without  fault,  but  that  the  injury  was  caused 
by  the  negligence  of  the  defendant.  At  the 
request  of  the  defendant  the  court  instructed 
the  jury  as  follows:  ''When  an  accident  oc- 
curs and  it  becomes  a  subject  of.  inquiry  as 
to  the  question  of  liability  therefor,  these 
facts  must  be  shown  by  the  evidence,  and  the 
evidence  alone:  First,  was  the  party  injured 
at  the  time  nsing  due  care  'for  his  own  per- 
sonal safety?  Second,  was  the  party  who 
caused  the  injury  negligent?  And  unless 
the  jury  can  say  that  on  each  point  that 
the  party  injured  has  shown  by  the  pre- 
ponderance of  the  evidence  that  he  was  using 
due  care  for  his  own  personal  safety  at 
the  time  of  the  injury,  and  that  the  party 
injuring  him  was  negligent  or  not  then  using 
due  care  to  prevent  the  injury,  there  would 
be  no  liability  and  the  injured  party  could 
not  recover  in  an  action  to  recover  dam- 
ages for  such  injury."  In  reversing  the 
judgment  of  the  trial  court  for  error  in  in- 
structing the  jury,  the  court  said:  **Other 
instructions  given  for  appellee  appear  to  place 
the  burden  of  proof  throughout  the  whole 
case,  upon  appellant.  These  instructions  do 
not  state  the  law  correctly  as  applicable  to 
the  facts  in  this  case.  As  firearms  are  ex- 
traordinarily dangerous,  a  person  who  handles 
such  a  weapon  is  bound  to  use  extraordinary 
care  to  prevent  injury  to  others  and  is  held 
to  a  strict  accountability  for  want  of  such 
care.  When  an  injury  occurs  from  the  dis- 
charge of  a  gun  or  other  firearm,  he,  by 
whom  it  was  discharged,  in  order  to  excuse 
himself  from  liability  for  the  injury,  must 
show  that  the  discharge  was  absolutely  with- 
out his  fault  and  that  it  happened  by  in- 
evitable accident.  12  Am.  &  Eng.  Enc.  of 
Law  (2d.  ed.)  518,  and  cases  cited." 

Contributory  Negligence, 

The  question  whether  the  evidence  estab- 
lishes contributory  negligence  on  the  part  of 
a  plaintiff  who  alleges  that  he  was  shot  by 
a  sportsman,  has  been  held  in  a  recent  case 
to  be  one  of  fact  for  the  jury.  Haines  v. 
Kreeger,  25  Pa.  Dist.  62  (set  out  at  length, 
supra,  in  the  subdivision  "Negligence  Vel 
Non)  ;  Harper  v.  Holcomb,  146  Wis.  183, 
130  N.  W.  1128.  And  see  the  reported  case. 
In  Harper  v.  Holcomb,  supra,  the  court  said: 
"Complaint  is  made  because  the  court  refused 
to  submit  in  the  special  verdict  questions 
covering  singly  matters  set  forth  in  the  an- 
swer claimed  to  evince  contributory  negli- 
gence. .  .  .  The  questions  requested  by  ap- 
pellant were  sufficiently  covered  by  the  general 
interrogatory  as  to  whether  plaintiff  was 
guilty  of  a  want  of  ordinary  care  proximately 
contributing  to  his  injury.     That  was  the 
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fact  in  issue.  It  was  not  necessary  for  re- 
spondent  to  specially  plead  freedom  from  such 
negligence.  True,  if  the  facts  pleaded  by  him 
had  disclosed  such  negligence  the  complaint 
would  have  been  open  to  a  demurrer  for  in- 
sufficiency, but  in  the  absence  of  some  efficient 
showing  to  the  contrary  ordinary  care  on  his 
part  was  to  be  presumed.  So,  also,  it  was 
hot  necessary  for  defendant  to  specially  plead 
contributory  negligence  on  plaintiff's  part.  In 
the  very  nature  of  the  case,  due  care  on  the 
plaintiff's  part  In  such  an  action  is  put  in 
issue  by  a  general  denial  whether  specially 
pleaded  in  the  complaint  or  not.  .  .  .  The 
question  is  raised  as  to  whether  the  evidence 
did  not  establish  contributory  negligence  as 
a  matter  of  law.  ...  In  our  judgment, 
the  question  was  so  plainly  one-  for  the  jury, 
under  all  the  circumstances,  that  it  is  not 
thought  best  to  prolong  this  opinion  for  the 
purpose  of  discussing  the  matter." 


METROPOUTAN  WATER  BOARD 

V. 

DICK»  KERR  AND  COMPANY, 
UmTED. 

England  —  House  of  Lords — ^November  26, 

1917. 

119181   A.  O.  119. 


War  —  Effect  on  Contract  —  Enforced 
Suspension  of  Work. 

A  construction  contract  is  terminated  by 
an  order  of  the  ministry  of  munitions  made 
in  time  of  war  suspending  the  work  indefinite- 
ly, such  an  order  not  being  within  a  provi- 
sion for  an  extension  of  the  time  to  perform, 
in  case  of  "difficulties,  impediments  or  ob- 
structions." 

[See  note  at  end  of  this  case.] 

[119]  Appeal  from  a  decision  of  the  Court 
of  Appeal  reversing  a  decision  of  Bray,  J. 
[1917]  2  K.  B.  1. 

The  question  raised  by  the  appeal  was 
whether  a  contract  in  writing  dated  July  24, 
1914  (as  modified  by  a  supplemental  contract 
dated  May  10,  1915),  between  the  appellants 
and  the  respondents  for  the  construction  of 
a  reservoir  at  Littleton,  in  the  county  of 
[120]  Middlesex,  was  terminated  by  a  notice 
given  by  the  Ministry  of  Munitions  under  the 
powers  of  the  Defence  of  the  Realm  Acts  and 
Regulations,  whereby  the  respondents  were 
required  to  cease  work  under  the  contract,  or 
was  still  in  existence  as  a  binding  contract. 

The  notice  was  given  by  a  letter,  dated  Feb- 
ruary 21,  1916,  written  by  the  Secretary  to 


the  Ministry  of  Munitions  to  the  respondeata. 
The  letter  was  as  follows : 

"I  am  directed  by  the  Minister  of  Muni- 
tions to  inform  you  that  he  has  found  it  nec- 
essary to  take  steps  to  restrict  the  work 
which  you  are  carrying  out  at  Staines  for  the 
Metropolitan  Water  Board  and  the  employ- 
ment of  workmen  there,  and  to  remove  the 
plant  therefrom  with  a  view  to  increasing 
the  production  of  munitions  elsewhere.  I 
am,  therefore,  to  inform  you  that  in  exercise 
of  the  powers  conferred  upon  him  by  the 
Defence  of  the  Realm  (Consolidation)  Act, 
1914,  the  Defence  of  the  Realm  Amendment 
(No.  2)  Act,  1915,  the  Defence  of  the  Realm 
(Consolidation)  Regulations,  1914,  and  the 
Ministry  of  Munitions  Order,  1915,  the  Min- 
ister hereby  requires  you  forthwith  to  ceaee 
work  on  your  contract  for  the  Metropolitan 
Water  Board. 

"I  am  further  to  require  you  to  comply 
with  such  instructions  with  regard  to  your 
plant  and  the  labour  at  your  disposal  as  may 
be  conveyed  to  you  on  the  Minister's  behalf 
by  Mr.  John  Hunter,  Director  of  Factory 
Construction  in  the  Ministry  of  Munitions." 

On  May  19,  1916,  the  appellants  commenced 
this  action  against  the  respondents  claiming 
(inter  alia)  that  the  contract  of  July  24, 
1914,  as  modified  by  the  supplemental  con- 
tract of  May  10,  1915,  was  still  bindings  on 
the  parties  and  had  not  been  determined  by 
the  notice  of  February  21,  1916. 

The  defence  was  that  by  reason  of  this  no- 
tice the  further  performance  of  the  contract 
had  become  impossible  and  illegal  and  that 
both  parties  were  released  from  all  further 
liability  thereunder. 

The  facts  and  the  material  portions  of  the 
contract  of  July  24,  1914,  are  fully  set  out  in 
the  judgment  of  the  Lord  Chancellor. 

Bray,  J.,  held  that  the  delay  created  by  the 
stoppage  of  work  was  not  so  great  as  to  ren- 
der the  eom]lletion  of  the  contract  physically 
impossible  or  commercially  impracticable, 
and,  further,  that  the  prohibition  of  the  Min- 
istry was  covered  by  the  clause  in  the  con- 
ditions of  the  contract  enabling  the  engineer 
to  grant  an  extension  of  [121]  time.  He 
therefore  made  a  declaration  that  the  con- 
tract had  not  been  abrogated  or  determined. 

The  Court  of  Appeal  (the  Master  of  the 
Rolls,  Warrington,  and  Scrutton,  L.JJ.)  re- 
versed the  decision  of  Bray,  J.,  and  held  that 
the  contract  was  at  an  end.  * 

P.  0.  LavyrenoCy  K.O.,  Holman  Gregory, 
K,C.,  and  Joshua  Qoodland  for  appellants. 

Upjohn,  K.C,  ^inr  Ernest  Pollock,  K.C., 
Bon.  F.  Russell,  K.G.,  and  Douglas  Hogg, 
K.C.y  for  respondents. 

Walter  Moon,  solicitor  for  appellants. 

Linklater,  Addison  d  Broton,  solicitors  for 
respondents. 
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[123]  Lord  Finlat,  L.  C. — ^My  Lords,  the 
question  in  this  case  is  whether  a  contract 
for  the  construction  of  reservoirs  and  water- 
works between  the  Metropolitan  Water  Board, 
the  appellants,  and  Messrs.  Dick,  Kerr  &  Co., 
Limited,  the  respondents,  can  be  treated  by 
the  respondents  as  at  «n  end  in  consequence 
of  an  Order  of  the  Minister  of  Munitions  that 
work  under  the  contract  should  cease. 

The  action  was  begun  by  the  Metropolitan 
Water  Board  by  writ  dated  May  19,  1916, 
against  the  contractors,  and  the  statement  of 
claim  asked  for  a  declaration  that  the  con- 
tract is  still  in  existence  as  a  binding  con- 
tract and  had  not  been  determined.  The 
defence  alleges  that  notice  from  the  Ministry 
of  Munitions,  dated  February  21,  1916,  was 
given  in  exercise  of  the  powers  conferred  by 
the  Defence  of  the  Realm  Acts  and  the  Regu- 
lations and  Orders  made  thereunder,  and  that 
the  notice  required  the  contractors  to  cease 
work  on  their  contract  and  that  they  ceased 
work  accordingly.  The  defence  went  on  to 
allege  that  thereby  the  contract  ceased  to  be 
binding. 

[124]  The  case  was  tried  by  Bray,  J.,  who 
gave  judgment  for  the  Metropolitan  Water 
Beard,  holding  that  the  notice  should  have 
been  dealt  with  under  the  terms  of  the  con- 
tract by  an  extension  of  time  for  the  com- 
pletion of  the  contract,  and  that  the  contract 
was  still  in  existence.  On  appeal  this  de- 
cision was  reversed  by  the  Court  of  Appeal, 
consisting  of  the  Master  of  the  Rolls,  War- 
rington, L.J.,  and  Scrutton,  L.J.  The  appel- 
lants by  the  present  appeal  ask  that  the 
decision  of  Bray,  J.,  should  be  restored. 

The  contract  was  one  for  the  construction 
of  extensive  reservoirs  and  other  works  near 
Staines,  the  respondents'  tender  being  accept- 
ed by  the  appellants  on  July  24,  1914.  The 
decision  of  Bray,  J.,  in  favour  of  the  appel- 
lants was  rested  by  him  upon  the  32nd  con- 
dition of  the  contract,  which  is  in  the  fol- 
lowing terms: — 

'The  contractor  shall  complete  and  deliver 
up  to  the  Board  the  whole  of  the  works  nec- 
essary to  allow  the  West^ern  reservoir  to  be 
tilled  and  brought  into  use  and  shall  complete 
the  removal  of  all  such  temporary  works, 
plant  and  surplus  material  as  may  in  the 
opinion  of  the  engineer  be  necessary  to  en- 
able this  to  be  -done,  within  a  period  of  four 
years  from  the  date  of  the  engineer's  written 
order  to  commence  the  works  and  the  con- 
tractor shall  complete  and  deliver  up  to  the 
Board  the  whole  of  the  works  comprised  in 
this  contract  and  shall  complete  the  removal 
oi  all  temporary  works,  plant  and  surplus 
material  within  a  period  of  six  years  from 
the  date  of  the  engineer's  written  order  to 
commence  the  works.  The  whole  of  the  works 
to  be  delivered  up  complete  in  every  respect, 
in  a  clean  and  perfect  condition.     Provided 


always  that  if  by  reason  of  any  additional 
works  or  enlargements  of  the  works  (which 
additions  or  enlargements  the  engineer  is 
hereby  authorised  to  make),  or  for  any  other 
just  cause  arising  with  the  Board  or  with 
the  engineer,  or  in  consequence  of  any  un- 
usual inclemency  of  the  weather,  or  general 
or  local  strikes,  or  combination  of  workmen, 
or  for  want  or  deficiency  of  any  orders, 
drawings  or  directions,  or  by  reason  of  any 
difficulties,  impediments,  obstructions,  opposi- 
tions, doiibts,  disputes,  or  differences,  what- 
soever and  howsoever  occasioned,  the  con- 
tractor shall,  in  the  opinion  of  the  engineer 
(whose  decision  shall  be  final),  have  been 
imduly  delayed  or  impeded  in  the  completion 
of  this  contract,  it  shall  be  lawful  for  the 
engineer,  if  he  shall  so  think  fit,  to  grant 
from  time  to  time,  and  at  any  time  or  times 
by  writing  under  his  hand,  such  [125]  ex- 
tension of  time  either  prospectively  or  retro- 
spectively, and  to  assign  such  other  day  or 
days  for  or  as  for  completion,  as  to  him  may 
seem  reasonable,  without  thereby  prejudicing 
or  in  any  manner  affecting  the  validity  of  the 
contract,  or  the  adequacy  of  the  contract 
price,  or  the  adequacy  of  the  sums  or  prices 
mentioned  in  the  third  schedule;  and  any  and 
every  such  extension  of  time  shall  be  deemed 
to  be  in  full  compensation  and  satisfaction 
for,  and  in  respect  of,  any  and  every  actual 
or  probable  loss  or  injury  sustained  or  sus- 
tainable by  the  contractor  in  the  premises, 
and  shall  in  like  manner  exonerate  him  from 
any  claim  or  demand  on  the  part  of  the 
Board,  for  and  in  respect  of  the  delay  occa- 
sioned by  the  cause  or  causes  in  respect  of 
which  any  and  every  such  extension  of  time 
shall  have  been  granted,  but  no  further  or 
otherwise,  nor  for  or  in  respect  of  any  delay 
continued  beyond  the  time  mentioned  in  such 
writing  or  writings  respectively." 

Bray,  J.,  held  that  this  condition  applied, 
and  that  the  prohibition  by  the  Minister  of 
Munitions  should  have  been  dealt  with  by  an 
extension  of  time  under  it.  The  Court  of 
Appeal,  on  the  other  hand,  held  that  the 
prohibition  issued  in  consequence  of  the  war 
rendered  the  prosecution  of  the  works  illegal 
for  a  period  of  indefinite  duration,  and  must 
be  treated  as  having  put  an  end  to  the  con- 
tract. 

The  date  of  commencement  of  the  works 
was  fixed  by  the  engineer  as  being  August 
16,  1914.  The  war  broke  out  on  August  4, 
1914,  but  the  works  under  the  contract  pro- 
ceeded. On  May  10,  1915,  the  nature  of  the 
works  was  varied  and  the  amount  of  pay- 
ment increased  by  a  supplemental  contract 
of  that  date.  In  spite  of  difficulties  occa- 
sioned by  scarcity  of  labour  and  the  character 
of  the  ground  on  which  the  reservoir  was  to 
be  constructed  the  works  went  on  and  a  sub- 
stantial amount  of  work,  as  appears  from 
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plan  20a,  had  been  done,  when,  on  February 
21,  1916,  the  work  was  stopped  by  the  Minis- 
ter of  Munitions  and  the  plant  sold  under 
his  direction.  The  prohibition  has  not  been 
withdrawn  up  to  the  present  time. 

In  my  opinion  the  decision  of  the  Court 
of  Appeal  was  right. 

It  is  admitted  that  the  prosecution  of  the 
works  became  illegal  in  consequence  of  the 
action  of  the  Minister  of  Munitions.  It  be- 
came illegal  on  February  21,  1916,  and  re- 
mains illegal  at  the  present  time.  This  is 
not  a  case  of  a  short  and  temporary  stoppage, 
but  of  a  prohibition  in  consequence  of  war, 
which  has  already  been  in  [126]  force  for  the 
greater  part  of  two  years,  and  will,  according 
to  all  appearances,  last  as  long  as  the  war 
itself,  as  it  was  the  result  of  the  necessity 
01  preventing  the  diversion  to  civil  purposes 
of  labour  and  material  required  for  purposes 
immediately  connected  with  the  war.  Con- 
dition 32  provides  for  cases  in  which  the  con- 
tractor has,  in  the  opinion  of  the  engineer, 
been  unduly  delayed  or  impeded  in  the  com- 
pletion of  his  contract  by  any  of  the  causes 
therein  enumerated  or  by  any  other  causes, 
so  that  an  extension  of  time  was  reasonable. 
Condition  32  does  not  cover  the  case  in  which 
the  interruption  is  of  such  a  character  and 
duration  that  it  vitally  and  fundamentally 
changes  the  conditions  of  the  contract,  and 
could  not  possibly  have  been  in  the  contem- 
plation of  the  parties  to  the  contract  when 
it  was  made. 

It  was  not  disputed,  as  I  understand  the 
argument  for  the  appellants,  that  in  the  case 
of  a  commercial  contract,  as  for  the  sale  of 
goods  or  agency,  such  a  prohibition  would 
have  brought  it  to  an  end.  It  was  sought 
to  distinguish  the  present  case  on  the  ground 
that  the  contract  was  for  the  construction 
of  works  of  a  permanent  character,  which 
would  last  for  a  very  long  time,  and  that  a 
delay,  even  of  years,  might  be  disregarded. 
This  contention  ignores  the  fact  that,  though 
the  works  when  constructed  may  last  for  cen- 
turies, the  process  of  construction  was  to  last 
for  six  years  only.  It  is  obvious  that  the 
whole  character  of  such  a  contract  for  con- 
struction may  be  revolutionized  by  indefinite 
delay,  such  as  that  which  has  occurred  in  the 
present  case,  in  cons^uence  of  the  prohibi- 
tion. 

The  House  is  greatly  obliged  to  Mr.  P.  0. 
Lawrence  for  his  very  able  and  exhaustive 
analysis  of  the  authorities.  I  do  not  thinlc 
it  necessary  to  examine  these  authorities  in 
detail,  as  the  principle  applicable  in  such 
cases  has  been  often  laid  down  and  is  well 
efita!)lishod.  I  will  only  refer  to  the  judg- 
ment of  the  Queen's  Bench  delivered  by  Han- 
nen,  J.,  in  Baily  v.  De  Crespigny,  L.  R. 
4  Q.  B.  180,  especially  at  pp.  185^186,  and 
to  the  judgment  of  Rowlatt,  J.,  in  Distington 
Hematite  Iron  Co.  v.  Possehl  [1916]  1  K.  B 


811,  814.  The  contract  in  the  present  case 
was  for  the  completion  and  handing  over  of 
these  works  within  six  years  from  August  16, 
1914.  The  effect  of  the  prohilition  may  be 
that  the  works  cannot  be  resumed  until,  at  all 
events,  the  greater  part  of  the  six  years  has 
expired,  and  by  that  time  all  conditions  [1271 
as  regards  labour  an^  materials  may  be  ab- 
solutely different.  This,  in  the  words  of 
Rowlatt,  J.,  would  be  "not  to  maintain  the 
original  contract,  but  to  substitute  a  different 
contract  for  it."  Tlie  difference  of  opinion  in 
Horlock  V.  Beal  [1916]  1  A.  C.  486,  Ann.  Cas. 
1916D  670,  and  Tamplin  Steamship  Co.  y. 
Anglo-Mexican  Petroleiun  Products  Co.  [1916] 
2  A.  C.  397,  was  not  so  much  upon  principle 
as  in  the  application  of  the  principle  to  the 
particular  cases.  The  case  of  Hadley  v. 
Clarke,  8  T.  R.  259,  cannot  be  relied  upon  as 
an  authority. 

In  ray  opinion  this  appeal  should  be  dis- 
missed with  costd. 

Lord  Dunedin. — My  Lords,  I  concur.  The 
general  law  on  the  subject  of  what  super- 
vening event  wnll  excuse  the  perfornuince  of 
a  contract  has  been  so  recently  dealt  with 
in  elaborate  opinions  in  your  Lordsliips' 
House  in  the  cases  of  Horlo<i[1916]  1  A.  C. 
486,  Ann.  Cas.  1916D  670,  and  Tamplin 
[1916]  2  A.  C.  397,  that  I  think  it  would  be 
useless  again  to  review  the  past  authorities 
in  any  detail.  It  is  true  that  in  Tamplin's 
Case  [1916]  2  A.  C.  397,  there  w^as  a  narrow 
majority  in  favour  of  the  judgment  pro- 
nounced, but  after  a  careful  consideration  of 
the  opinions  delivered  I  have  come  to  the 
conclusion  that  there  was  no  difference  in 
the  opinions  of  the  majority  and  of  the  mi- 
nority in  the  principles  of  law  applicable  to 
such  cases,  those  principles  having  already 
been  expressed  in  Horlock's  Case  [1916]  1 
A.  C.  486,  but  that  the  only  difference  lay 
in  their  application  to  the  facts  of  the  x^ase 
then  under  consideration. 

Mv  Lords,  I  shall  content  mvself  with  one 
quotation  from  the  opinion  of  one  of  the  ma- 
jority. Karl  Loreburn  points  out  that  in  all 
cases  it  must  be  said  that  there  is  an  implied 
term  of  the  contract  which  excuses  the  party, 
in  the  circumstances,  from  performing  the 
contract,  and  then  continues  [1916]  2  A.  C. 
404:  "It  is  in  my  opinion  the  true  principle, 
for  no  Court  has  an  absolving  power,  but  it 
can  infer  from  the  nature  of  the  contract  and 
the  surrounding  circumstances  that  a  condi- 
tion which  is  not  expressed  was  a  foundation 
on  which  the  parties  contracted."  He  further 
points  out  that  the  particular  ratio  decidendi 
in  various  cases  is  sometimes  that  perform- 
ance has  become  impossible,  and  that  the 
party  concerned  did  not  promise  to  perform 
an  impossibility;  sometimes  it  is  put  that 
the  parties  contemplated  a  certain  state  oi 
things  which  fell  out  otherwise. 
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[128]  Npw  a  subsequent  law  may  be  the 
cause  of  an  impossibility,  whether  by  actu- 
{illy  forbidding  an  act  undertaken  in  the 
contract — which  is  the  direct  meaning  of 
illegality — or  whether  by  means  of  taking 
away  something  from  the  control  of  the 
party,  as  to  which  thing  he  has  contracted 
to  Jo  or  not  to  do  something  else.  An  ex* 
ample  of  the  latter  class  may  be  found  in 
the  case  of  Baily  v.  De  Crespigny,  L.  R.  4 
Q.  B.  180. 

But  to  make  what  I  may  call  a  clean  case 
of  illegality  the  illegality  must  be  permanent. 
Th*»  appellants  here  say  that  the  illegality  of 
working  on  the  reservoir  is  only  temporary, 
and  will  some  day  be  withdrawn,  and  they 
seek  to  liken  it  to  the  interruption  of  the 
contract  of  affreightment  in  Tamplin's  Case 
[1916]  2  A.  G.  397,  which  they  say  was  held 
by  the  majority  t#  be  only  tem2)orary,  or  at 
least  not  proved  to  be  permanent.  I  shall 
revert  to  Tamplin's  Case  [191C]  2  A.  C.  397, 
but  I  should  like  first  to  point  out  that  I 
think  the  appellants  ratlrer  mistake  the  efTect 
of  the  force  of  legislation  in  the  present  case. 
The  order  pronounced  under  the  Defence  of 
the  Realm  Act  not  only  debarred  the  respond- 
ents from  proceeding  with  tlie  contract,  but 
also  compulsorily  dispersed  and  sold  the 
plant.  It  is  admitted  that  an  interruption 
may  be  so  long  as  to  destroy  the  identity  of 
the  work  or  service,  when  resumed,  with  the 
work  or  service  when  interrupted.  But  quite 
apart  from  mere  delay  it  seems  to  me  that 
the  action  as  to  the  plant  prevents  this  con- 
tract ever  being  the  same  as  it  was.  Express 
the  elToct  by  a  clause.  If  the  Water  Board 
had,  when  the  contract  was  being  settled,  pro- 
posed a  clause  which  allowed  them  at  any 
time  during  the  contract  to  take  and  sell  off 
tlie  whole  plant,  to  interrupt  the  work  for  a 
period  no  longer  than  that  for  which  the  work 
has  actually  been  interrupted,  and  then 
bound  the  contractor  to  furnish  himself  with 
new  plant  and  recommence  the  work,  does 
any  one  suppose  that  Dick,  Kerr  k  Co.  or  any 
other  contractor  would  have  accepted  such  a 
clause?  And  the  peason  why  they  would  not 
have  accepted  it  would  have  been  that  the 
contract  when  resumed  would  be  a  contract 
under  different  conditions  from  those  which 
existed  when  the  contract  was  begun.  It  may 
be  said  that  it  is  possible  that  plant  may  be 
cheaper  after  the  war.  But  no  one  knows,  and 
the  contractor  is  not  bound  to  submit  to  an 
aleatory  bargain  to  which  he  has  not  agreed. 
It  will  also  be  kept  In  mind  [129]  that  the 
contract  was  a  measure  and  value  contract. 
The  difference  between  the  new  contract  and 
the  old  is  quite  as  great  as  the  difference 
between  the  two  voyages  in  the  case  of  Jack- 
son V.  Union  Marine  Ins.  Co.  L.  R.  10  C.  P. 
125. 

I  return  to  Tamplin's  Case  [1916]  2  A.  C. 
397,  to  show  that  the  views  of  the  majority 


(for  obviously  I  need  not  deal  with  those  of 
the  minority)  were  based  upon  circumstances 
which  find  no  proper  analogy  in  the  circum- 
stances here.  In  the  first  place  the  person 
who  wanted  the  contract  declared  at  an  end 
was  the  owner.  The  charterer,  notwithstand- 
ing what  had  happened,  was  content  to  go 
on  paying  the  hire,  and  to  refrain,  during 
the  period  while  the  Government  were  in  pos- 
session of  the  ship,  from  demanding  any  serv- 
ices from  the  owners.  Under  the  contract,  as 
Lord  Parker  put  it  [1916]  2  A.  C.  426,  "The 
owners  are  not  concerned  in  the  charterers 
doing  any  specific  thing  beyond  the  payment 
of  freight  as  it  becomes  due."  That  payment 
the  charterers,  as  I  have  already  said,  were 
ready  to  make.  The  reason,  no  doubt,  was 
that  they  had  already  got,  or  thought  they 
would  get,  from  the  Government  a  larger  sum 
of  money  than  they  had  to  pay  to  the  owners. 
So  that  one  view  that  I  think  ran  througii 
the  opinions  of  the  majority  was  this:  No 
one  was  hurt  by  the  continuance  of  the  char- 
ter, and  if  the  Government  relinquished  the 
ship  there  was  no  reason  why  the  charter 
should  not  be  effective  for  the  remaining 
period  of  its  duration,  which  might  be  con- 
siderable. But  suppose  the  facts  had  been 
slightly  different.  Suppose  the  Government 
had  taken  the  ship,  and  had  said  they  would 
pay  nothing — a  proceeding  within  their  pow- 
ers— and  then  suppose  that  the  owner  had 
sued  the  charterer  for  the  hire  during  the 
pc-riod  while  the  Government  kept  the  ship. 
What  then?  I  may  be  wrong,  but  it  seems 
to  me  it  would  have  fallen  within  the  lines 
of  Horlock  v.  Beal  [1916]  1  A.  C.  486,  Aim. 
Cas.  1916D  670. 

There  was  another  ground  of  judgment  in 
Tamplin*3  Case  [1916]  2  A.  C.  397,  and  as  I 
read  it  this  was  the  real  ground  of  Ix)rd 
Parker's  opinion,  in  which  the  Lord  Chancel- 
lor concurred.  There  was  a  special  exemp- 
tion clause  which  contained,  inter  alia,  "re- 
straint of  princes."  The  facts  fell  within 
that  description,  and  then,  said  Lord  Parker, 
you  cannot  have  an  implied  condition  which 
will  contradict  an  [130]  expressed  condition. 
The  same  argument  was  attempted  here.  The 
appellants  appealed  to  s.  32,  which  has  been 
already  quoted.  It  is  enough  for  me  to  say 
that  the  words  "or  by  reason  of  any  difficul- 
ties, impediments,  obstructions,  oppositions, 
doubts,  disputes  or  differences  whatsoever  and 
howsoever  occasioned"  only  deal,  in  my  view, 
with  more  or  less  temporary  difficulties,  and 
do  not  cover  a  set  of  occurrences  which  would 
make  the  contract  when  resumed  a  really  dif- 
ferent contract  from  the  contract  when  broken 
off.  The  argument  from  Tamplin's  Case 
[1916]  2  A.  C.  397,  therefore,  in  my  opinion, 
fails  in  application. 

On  the  whole  matter  I  think  that  the  ac- 
tion of  the  Government,  which  is  forced  on 
the  contractor  as  a  vis  major,  has  by   its 
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consequences  made  the  contract,  if  resumed,  a 
work  under  different  conditions  from  those 
of  the  work  when  interrupted.  I  have  already 
pointed  out  the  effect  as  to  the  plant,  and, 
the  contract  being  a  measure  and  value  con- 
tract, the  whole  range  of  prices  might  be 
different.  It  would  in  my  judgment  amotmt, 
if  resumed,  to  a  new  contract;  and  as  the 
respondents  are  only  bound  to  carry  out  the 
old  contract  and  cannot  do  so  owing  to  super- 
venient legislation,  they  are  entitled  to  suc- 
ceed in  their  defence  to  this  action. 

Lord  Atkinson. — ^My  Lords,  I  concur.  The 
facts  have  already  been  fully  stated,  and  I 
abstain  from  repeating  them.  Mr.  Lawrence, 
in  opening  the  appeal,  manfully  struggled  to 
bring  this  case  within  the  decision,  or  sup- 
posed decision,  of  this  House  in  the  recent 
case  of  Tamplin  Steamship  Go.  v.>  Anglo- 
Mexican  Petroleum  Products  Co.  [1016]  2 
A.  C.  397.  Only  two  judgments  were  deliv- 
ered in  that  case  by  the  noble  Lords  who  com- 
posed the  majority,  namely,  that  of  Lord 
Loreburn  and  that  of  Lord  Parker,  with 
which  latter  the  then  Lord  Chancellor  con- 
curred. It  is,  I  think,  desirable,  having  re- 
gard to  the  arguments  addressed  to  the  House 
on  this  appeal,  to  endeavour  to  ascertain  what 
were  the  precise  points  decided  in  that  case, 
and  then  to  see  how  far  the  principles  laid 
down  are  applicable  to  the  present  case.  Lord 
Loreburn  leaves  one  in  no  doubt  as  to  what 
were  the  grounds  of  his  decision. 

At  p.  403  of  the  report  he  says  that  an 
examination  of  the  authorities  confirmed  him 
in  the  view  that  where  our  Courts  have  held 
[131]  innocent  contracting  parties  absolved 
from  further  performance  of  their  promises 
it  has  been  on  the  ground  that  there  was  an 
implied  term  in  the  contract  which  entitled 
them  to  be  absolved.  Sometimes  it  was  put 
that  the  performance  had  become  impossible 
and  that  the  party  concerned  did  not  promise 
to  perform  an  impossibility;  sometimes  that 
the  parties  contemplated  a  certain  state  of 
things  which  fell  out  otherwise.  In  most  of 
the  cases  it  was  said  that  there  was  an  im- 
plied condition  in  the  contract  which  operated 
to  release  the  parties  from  performing  it; 
and  in  all  of  them,  I  think,  this  last-named 
was,  at  bottom,  the  principle  upon  which  the 
Courts  proceeded.  It  is  in  my  opinion  the 
true  principle.  It  was  left  to  the  Court  not 
to  absolve  but  to  infer  from  the  nature  of  the 
contract  and  the  surrounding  circumstance? 
that  a  condition  which  was  not  expressed  was 
the  foundation  upon  which  the  parties  con- 
tracted. 

On  p.  404  Lord  Loreburn  proceeded  to  say 
that  where  the  question  arose  in  regard  to 
commercial  contracts,  as  happened  in  the 
three  cases  he  named,  the  principle  was  the 
same,  and  the  language  used  as  to  "frustra- 


tion of  the  adventure"  merely  adapted  it  te 
the  cases  in  hand;  that  in  these 'three  cases 
it  was  held,  to  use  the  language  of  Lord 
Blackburn,  "that  a  delay  in  carrying  out  a 
charterparty,  caused  by  something  for  which 
neither  party  was  responsible,  if  so  great  and 
long  as  to  make  it  unreasonable  to  require 
the  parties  to  go  on  with  the  adventure,  en- 
titled either  of  them,  at  least  while  the  con- 
tract was  executory,  to  consider  it  at  an 
end;"  that  this,  however,  was  only  another 
way  of  saying  that  from  the  nature  of  the 
contract  it  could  not  be  supposed  the  parties, 
as  reasonable  men,  intended  it  to  be  binding 
on  them  under  such  unreasonable  conditions. 
So  far,  I  think,  there  ifi  no  substantial  con- 
flict between  this  judgment  and  the  judg- 
ments of  the  minority  as  to  the  principle  of 
law  applicable  to  the  case.  Lord  Loreburn 
then  examines  the  facts,  and  on  the  following 
page  says  that  if  the  interruption  could  be 
pronounced,  in  the  language  of  I^rd  Black- 
burn, so  great  and  long  as  to  make  it  unrea- 
sonable to  require  the  parties  to  go  on,  then 
it  would  be  different.  Both  of  them  must 
have  contracted  on  the  footing  that  such  an 
interruption  as  that  would  not  take  place, 
and  that  he  would  imply  a  condition  to  that 
effect,  but  that,  taking  into  account  all  that 
had  happened,  he  could  not  infer  that  the 
interruption  [132]  either  had  been  or  would 
be  in  that  case  such  as  made  it  unreasonable 
to  require  the  parties  to  go  on.  He  added 
that  there  might  be  many  months  during 
which  the  ship  would  be  available  for  com- 
mercial purposes  before  the  five  years  expired. 
At  the  bottom  of  the  page  and  the  top  of  the 
succeeding  page  he  says  the  question  to  be 
answered  is :  "Ought  we  to  imply  a  condition 
in  the  contract  that  an  interruption  such  as 
this  shall'  excuse  the  parties  from  further 
performance  of  it?  I  think  not.  I  think  they 
took  their  chance  of  lesser  interruptions,  and 
the  condition  I  should  imply  goes  no  further 
than  that  they  should  be  excused  if  substan- 
tially the  whole  contract  became  impossible 
of  performance,  or  in  other  words  impracti- 
cable, bv  some  cause  for  which  neither  was 
responsible."  It  will  be  observed  that.  Lord 
Loreburn  does  not  say  or,  I  think,  suggest 
that  there  is  any  difficulty  in  applying  the 
principle  he  lays  down  to  a  time  charter, 
while  the  only  reference  he  apparently  makes 
to  the  clause  in  the  charterparty  referring  to 
the  "restraint  of  princes"  is  contained  in  the 
expression  "I  think  they  took  their  chance 
01  lesser  interruptions." 

Lord  Parker  does  not,  I  think,  in  his  judg- 
ment differ  as  to  the  general  principle.  At 
p.  422  he  says:  "This  principle  is  one  of  con- 
tract law,  depending  on  some  term  or  condi- 
tion to  be  implied  in  the  contract  it«elf  and 
not  something  entirely  dehors  the  contract 
which  brings  the  contract  to  an  end.     It  ie, 
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of  course,  impossible  to  imply  in  a  contract 
any  term  or  condition  inconsistent  with  its 
express  provisions,  or  with  the  intention  of 
the  parties  as  gathered  from  those  provi- 
sions." At  p.  426,  however,  he  quotes  the 
20th  condition  of  the  charterparty,  referring 
to  restraint  of  princes,  and  says  at  the  bot- 
tom of  p.  426  that  he  has  no  doubt  that  the 
requisitioning  of  the  steamship  by  His  Majes- 
ty's Government  was  ''a  restraint  of  princes" 
within  the  meaning  of  that  condition;  and 
proceeds:  "The  parties  therefore  have  ex- 
pressly contracted  that  for  the  period  during 
which  by  reason  of  such  restraint  the  owners 
are  unable  to  keep  the  ship  at  the  disposition 
of  the  charterers  the  freight  is  to  continue 
payable,  and  the  owners  are  to  be  free  from 
liability.  This  period  may  be  long  or  short. 
It  may  be  certain  or  indefinite.  It  may 
occur  towards  the  beginning  or  towards  the 
end  of  the  term  of  the  charterparty.  The 
result  is  to  be  the  same,  unless  indeed  the 
circumstances  are  such  that  the  ship  can  be 
said  to  be  [133]  lost  within  the  meaning  of 
condition  19."  He  added:  "Moreover"  (and 
it  seemed  to  him  the  vital  point),  "the  char- 
terparty does  not  contemplate  any  definite 
adventure  or  object  to  be  performed  or  car- 
ried out  within  reasonable  limits  of  time  so 
as  to  justify  a  distinction  being  drawn  be- 
tween delays  which  may  render  such  adven- 
ture impossible  and  delays  which  may  not." 
Lord  Parker  then  proceeds  [1916]  2  A.  0. 
427,  to  say  that  it  was  difficult,  if  not  im- 
possible, to  frame  any  condition  by  virtue  of 
wlkich  the  contrStct  of  the  parties  would  be 
at  an  end  without  contradicting  the  express 
provisions  of  the  contract  and  defeating  the 
intention  of  the  parties  as  disclosed  by  those 
provifiiona  He  said  the  nearest  he  could  get 
to  it  would  be  by  a  proviso  to  condition  20, 
which  he  sketched,  but  that  even  this  con- 
tradicted the  provisions  of  condition  20.  He 
then  winds  up  by  saying. that  having  regard 
to  the  difficulty  of  framing  any  condition 
which  could  be  Implied  without  contradicting 
the  express  terms  of  the  contract  which  is  a 
time  charter  only,  and  does  not  contemplate 
any  commercial  adventure  in  which  both 
parties  are  interested,  or  indeed  any  commer- 
cial adventure  at  all,  and  finally,  having  re- 
gard to  the  fact  that  the  condition  which  is 
sought  to  be  implied  is  a  condition  defeating 
a  contract  already  part  performed  and  not  a 
condition  precedent  to  a  contract  which  re- 
mains executory  purely,  he  comes  to  the  con- 
clusion that  the  decision  of  the  Court  of 
Appeal  was  right.  In  reference  to  this  last 
point  it  is  only  right  to  point  out  that  in 
Horlock  V.  Beal  [1916]  1  A.  6.  486,  Ann.  Gas. 
1016D  670,  and  in  several  cases  therein  cited 
the  contract  held  to  be  at  an  end  had  been 
m  part  performed.  This  is  the  only  judg- 
ment given  in  the  case  by  which  such  vital 


effect  is  given  to  the  provision  of  condition 
20.  I  hardly  think,  however,  that,  great  un- 
doubtedly as  is  the  weight  which  must  al- 
ways be  attached  to  any  opinion  expressed 
by  ijord  Parker,  it  can  be  assumed  Uiat  this 
House  decided  that  the  provisions  of  the 
20th  condition  of  the  charterparty  had  the 
effect  whicli  he  attributed  to  them.  Even, 
however,  if  they  had  that  effect,  the  question 
remains,  can  the  provisions  of  condition  32 
of  the  first  agreement  in  the  present  case 
have  a  similar  effect?  Have  the  respondents 
contracted  themselves  out  of  all  claim  to  be 
absolved  from  [134]  the  performance  of  their 
promises,  no  matter  how  prolonged  the  en- 
forced suspension  of  their  work  may  be,  or 
how  absolute  the  deprivation  of  their  freedom 
of  action,  and  have  they  limited  themselves 
to  the  relief  the  engineer  may,  under  that 
condition,  accord  to  them  in  the  shape  of  ex- 
tending the  time  for  completion  of  the  work? 
If  so,  Lord  Parker's  jud^ent  might  possibly 
apply,  as  the  express  provisions  of  the  con- 
tract would  then  be  inconsistent  with  the 
terms  of  the  implied  condition  under  which 
they  would  be  rdieved  from  the  further  per- 
formance of  their  promises.  As  I  understood 
Mr.  Lawrence,  he  contended  that  condition 
No.  32  did  contain  a  provision  "covering  tlie 
action  of  the  Ministry  of  Munitions.  It  is 
to  be  found,  he  said,  in  the  proviso  following 
the  clause  requiring  that  the  works  are  to  be 
completed  and  delivered  up  in  clean  and  per- 
fect condition  within  six  years  from  the  date 
of  the  engineer's  order  to  commence  them. 
In  this  clause  it  is  provided  that  if,  in  the 
opinion  of  the  engineer  (which  is  to  be  final), 
the  respondents  should  be  unduly  delayed  or 
impeded  in  the  completion  of  the  contract  by 
any  one  of  a  great  number  of  things  previous- 
ly enumerated,  the  engineer  might  at  any  time 
or  times  extend  the  time,  and  fix  such  other 
day  or  days  for  completion  as  to  him  should 
seem  reasonable  without  thereby  prejudicing 
or  in  any  way  affecting  the  validity  of  the 
contract  or  the  adequacy  of  the  contract 
prices,  &c.  The  several  things  eniunerated 
which  may  cause  this  undue  delay  are  addi- 
tional or  enlarged  works  or  any  just  cause 
arising  with  the  Board  or  engineer,  bad 
weather,  strikes,  want  or  deficiency  of  orders, 
drawings  or  directions,  or  any  difficulties,  im- 
pediments, obstructions,  oppositions,  doubts, 
disputes,  or  differences  whatsoever  or  howso- 
ever caused.  Mr.  Lawrence  contended  that 
the  word  "difficulties"  used  in  this  condition 
in  a  contract  made  on  July  24,  1914,  covered 
the  action  of  the  Ministry  of  Munitions.  It 
ifi  obvious  that  as  the  attempt  to  continue 
working  in  defiance  of  this  order  of  the  Min- 
istry would  be  a  crime  for  which  the  respond- 
ents and  the  members  of  their  staff  employed 
on  the  works  oould  be  imprisoned,  the  order 
did   impose   difBonlties   in   the   resp^mdents' 
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way;  but  it  is  only  necessary  to  read  the 
clause  to  see  that  difficulties  arising  from 
t!ie  exercise  bv  the  Executive  of  their  most 
unprecedented  and  arbitrary  powers,  not  con- 
ferred on  them  till  long  after  the  date  of  the 
contract,  could  never  have  been  within  the 
contemplation  of  the  parties  at  the  time 
[135]  they  entered  into  the  contract.  The 
difficulties  they  referred  to  must  have  been 
difficulties  arising  in  the  execution  of  the 
works  son^ewhat  analogous  in  kind  and  char- 
acter to  those  things  they  had  enumerated, 
or  which  at  least  the  engineer  might  adjudge 
had  unduly  delayed  or  impeded  the  comple- 
tion of  the  contract.  It  would  be  absurd 
to  leave  it  in  the  power  of  the  engineer  to 
decide  that  the  removal  of  all  the  plant, 
coupled  with  the  making  it  a  crime  to  pro- 
ceed with  the  works,  had  not  unduly  delayed 
the  completion  of  the  contract.  Yet  if  the 
argument  be  sound  that  would  be  in  his 
power.  I  am  clearly  of  opinion,  therefore, 
that  the  provisions  of  this  condition  do  not 
apply  to  the  action  of  the  Ministry  of  Muni- 
tions or  its  result,  and  that  the  case  must 
be  decided  as  if  it  did  not  form  any  part  in 
the  contract. 

My  Lords,_  that  being  so,  I  have  no  doubt 
that  it  was  the  manifest  intention  of  both 
parties  to  this  contract  that  they  should, 
without  any  default  on  their  respective  parts, 
be  each  left  substantially  free  to  exercise  the 
rights  and  discharge  the  obligations  the  con- 
tract conferred  and  imposed  upon  them;  that 
the  continued  existence  of  that  freedom  of 
action  till  the  contract  was  performed  must 
have  been  in  their  contemplation  as  the  very 
foundation  of  it  at  the  time  they  entered 
into  it;  and  that  to  give  effect  to  that  inten- 
tion a  condition  should  by  implication  be 
read  into  the  contract  to  the  effect  that  the 
obligation  to  perform  it  should  cease  if  by 
vis  major,  such  as  the  action  of  the  Executive 
Government  of  this  country,  they  should  be 
deprived  to  a  very  substantial  extent  of  their 
freedom  of  action.  Well,  the  respondents  have 
been  for  a  considerable  time  deprived  of  all 
freedom  of  action.  The  Executive  Govern- 
ment, acting  no  doubt  legally  and  within  its 
powers,  has  for  objects  of  State  made  it  il- 
legal and  impossible  for  the  respondents  to 
do  that  which  they  promised  to  do.  No  one 
can  tell  how  long  it  may  continue  to  be  in- 
vaded.  In  my  opinion  they  are  entitled  to 
be  absolved  from  the  further  performance  of 
that  promise.  In  addition  it  may  well  be 
that  in  this  case,  just  as  in  that  of  Jackson 
v.  Union  Marine  Ins.  Co.  L.  R.  10  C.  P.  126, 
the  delay  mav  render  the  adventure  the  re- 
spondents  embarked  upon  as  different  from 
what  it  would  have  been  if  completed  with- 
out interruption,  as  was  the  summer  voyage 
which  the  parties  contemplated  in  that  case 
from  the  winter  voyage  which  the  [186]  delay 


would  have  necessitated.  The  conditions  after 
the  war  may  be  entirely  changed  and  the 
work  already  done  may  be  deteriorated  by 
th«  delay.  I  think  the  decision  of  the  Court 
of  Appeal  was  right,  therefore,  and  should  be 
upheld,  and  this  appeal  be  dismissed,  with 
costs  here  and  below. 

Lord  Pabmoob. — ^My  Lords,  on  July  24, 
1914,  the  appellants  and  respondents  entered 
into  a  contract  for  the  construction  of  two 
reservoirs  at  Littleton,  in  the  county  of  Mid- 
dlesex.  The  contract  involved  the  construc- 
tion of  large  works,  and  the  contract  price 
for  works  comprised  under  the  said  contract 
was  673,8112.  16«.  The  contract  was,  how- 
ever, framed  on  the  principle  of  measure  and 
value,  and  this  sum  only  indicated  the  proba- 
ble approximate  cost.  The  original  contract 
was  modified  by  a  supplemental  contract  on 
May  10,  1915.  There  were  alterations  in  the 
works  to  be  executed  and  the  prices  to  be 
paid>  but  in  all  other  material  respects  the 
same  conditions  applied  in  both  contracts. 
The  supplemental  contract  contained  a  pro- 
viso that  "except  as  hereby  is  expressly  pro- 
vided nothing  herein  contained  shall  be 
deemed  to  alter,  prejudice,  or  affect  any  of 
the  terms  or  conditions  of  the  principal  agree- 
ment." 

The  respondents  proceeded  with  the  work 
under  both  contracts  until  February  21,  1916. 
On  that  date  a  letter  was  sent  to  both  parties 
that  the  Minister  of  Munitions  had  found  it 
necessary  to  give  directions  for  the  cessation 
of  the  work.  In  accordance*  with  this  letter 
the  work  ceased  to  be  carried  on,  and  eub- 
sequent  the  plant  employed  w^as  largely 
removed  to  Government  works  on  the  instruc- 
tion of  the  Ministry  of  Munitions.  The  con- 
tention of  the  appellants  is  that  the  Order  of 
the  Ministry  did  not  affect  the  validity  of  the 
ccntract,  and  on  May  19,  1916,  they  issued 
a  writ  claiming  a  declaration  that  the  con- 
tract was  still  in  existence  as  a  binding  con- 
tract between  the  parties.  At  the  trial  Bray, 
J.,  holding  that  the  delays  and  impediments 
created  by  the  stoppage  of  the  work  were  not 
so  great  as  to  render  the  completion  of  the 
contract  physically  impossible  or  commer- 
cially impracticable,  and  that  the  Order  of 
the  Ministry  fell  within  the  proviso  of  clause 
32  of  the  conditions  of  the  contract,  made  a 
declaration  that  the  contract  had  not  been 
abrogated  or  determined,  and  further  granted 
an  injunction  restraining  [137]  the  respond- 
ents from  removing  any  of  the  plant,  tools, 
or  materials  on  the  site  at  the  date  of  the 
said  judgment,  or  from  receiving  the  proceeds 
either  of  such  as  had  been  removed,  or.  which 
might  thereafter  be  removed.  This  Order  was 
discharged  in  the  Court  of  Appeal,  without 
prejudice  to  any  question  between  the  parties 
not  raised  by  the  pleadings  in  this  action.    It 
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18  against  this  Order  tliat  the  appeal  has  been 
brought  to  your  Lordships'  House. 

The  question  of  principle  involved  in  the 
consideration  of  this  Appeal  has  been  recently 
considered  in  your  Lordships*  House  in  the 
cases  of  Horlock  v.  Beal  [1916]  1  A.  C.  486, 
Ann.  Cas.  1916D  670  and  Tamplin  Steam- 
ship Co.  V.  Anglo-Mexican  Petroleum  Prod^ 
ucts  Co.  [1916]  2  A.  C.  397.  The  difficulty 
arises  not  so  much  in  the  statement  of  prin- 
ciple as  in  its  application  to  particular  cases. 
It  is  under  this  head  that  some  difference  of 

• 

opinion  has  arisen.  The  question  is  one  of 
contract  law,  and  the  decision  in  each  case 
depends  on  the  ascertainment  of  the  true 
meaning  of  the  bargain  between  the  parties. 
If  the  parties  have  provided  by  apt  words 
in  the  contract  for  their  mutual  rights  or 
liabilities,  in  the  event  of  the  contract  works 
being  stopped,  or  indefinitely  hindered  by  the 
operation  of  a  subsequent  law  and  such  pro- 
vision is  not  contrary  to  public  policy,  then 
it  would  be  the  duty  of  any  Court  to  give 
effect  to  such  provision.  If,  on  the  other 
hand,  the  contract  contains  no  provision  for 
such  a  contingency  as  the  interference  of 
the  Legislature,  then  the  Court  must  deter- 
mine whether  this  contingency  is  of  such  a 
cLaracter  that  it  can  reasonably  be  implied 
to  have  been  in  the  contemplation  of  the 
parties  at  the  date  when  the  contract  was 
made.  Care  must  always  be  taken  not  to 
imply  a  condition  which  would  be  inconsistent 
with  the  expressed  intention  of  the  parties. 
In  the  present  case  the  judgment  of  Bray,  J., 
brgely  depends  on  his  opinion  that  the  par- 
ties expressly  provided  for  the  contingency, 
which  has  occurred,  under  section  32  of  the 
original  contract.  I  am  unable  to  assent 
to  this  constnietion.  The  contract  is  one 
substantially  in  eommon  form,  where  works 
of  this  character  are  to  be  carried  out  in  a 
fixed  time,  subject  to  payment  on  the  basis 
of  measure  and  value.  It  is  usual  in  such  a 
contract  to  authorize  the  engineer,  at  his 
dii<cretion,  in  certain  events  to  grant  by  writ- 
ing under  his  hand  such  extension  of  time 
as  to  him  may  seem  reasonable,  without 
thereby  prejudicing,  or  in  any  way  affecting 
the  validity  of  [188]  the  contract.  In  the 
present  contract  the  engineer  has  authority 
to  give  extension  of  time  if,  in  his  opinion, 
the  completion  of  the  contract  has  been  un- 
duly delayed  or  impeded  ''by  reason  of  any 
additional  works  or  enlargements  of  the 
works  (whieh  additions  or  enlargements  the 
engineer  is  hereby  authorized  to  make),  or 
for  any  other  just  cause  arising  with  the 
Board  or  with  the  engineer,  or  in  consequence 
of  any  unusual  inclemency  of  the  weather, 
or  general  or  local  strikes  or  combination  of 
Workmen,  or  for  want  or  deficiency  of  any 
orders,  drawings,  or  directions,  or  by  reason 
of  any  difficulties,  impediments,  obstructions. 


oppositions,  doubts,  disputes,  or  differences, 
whatsoever  or  howsoever  occasioned."  This 
language  is  no  doubt  wide,  and  the  general 
words  may  be  large  enough  to  Include  the 
contingency  of  legislative  interference  stop- 
ping the  works  or  postponing  their  erection 
for  an  indefinite  time.  I  think,  however,  that 
the  language  was  used  alio  intuitu,  and  tliat 
it  is  not  reasonable  to  hold  that  it  had  any 

• 

reference  to  such  a  contingency,  or  that  such 
a  contingency  was  in  the  contemplation  of 
the  parties  when  framing  the  terms  of  the 
section.  A  mere  extension  of  time  at  the 
discretion  of  the  engineer  is  not  in  any  sense 
an  appropriate  remedy  for  the  contingency 
which  has  occurred.  In  my  opinion  neither 
party  intended  to  leave  the  decision  as  to 
what  should  be  done  in  such  a  contingency 
to  the  discretion  of  the  engineer,  under  an 
ordinary  extension  of  time  clause  in  a  works 
coLtract. 

It  is  necessary,  therefore,  for  your  Lord- 
ships to  consider  what  is  to  be  implied  as  the 
intention  of  the  parties  to  the  bargain,  having 
regard  to  the  terms  of  the  contract  and  the 
nature  of  the  work  to  which  the  contract  ap- 
plies. It  is  not  necessary  to  go  through  the 
terms  of  the  contract  in  any  detail.  Xo  spe- 
cial provision  was  called  to  the  attention  of 
your  Lordships  which  would  in  principle  dif* 
ferentiate  this  contract  from  an  ordinary 
measure  and  value  contract,  in  which  a  def- 
inite time  is  fixed  for  completion,  subject  to  a 
clause  allowing  extension  of  time  in  certain 
events,  at  the  discretion  of  the  engineer. 
What  is  the  real  meaning  and  purport  of  such 
a  contract?  It  is  that  works  shall  be  carried 
out  at  prices  fixed  with  reference  to  the  then 
outlook  for  cost  of  labour,  plant,  and  mate- 
rial, spread  over  a  defined  limit  of  time,  which 
could  not  fail  to  affect  materially  tlie  figures 
inserted  by  any  contractor  in  sending  in  his 
tender.  The  same  considerations  [139]  would 
affect  the  appellants  in  coming  to  a  determina- 
tion whether  a  tender  should  or  should  not  be 
accepted.  During  the  execution  of  such  a 
contract  a  contingency  arises  by  the  interven- 
tion of  the  Legislature,  or  of  a  department 
authorized  by  the  Legislature,  which  renders 
the  further  continuance  of  the  execution  of 
the  works  illegal  for  a  substantial  and  in- 
definite time,  and  which  causes  the  removal 
of  a  large  portion  of  the  plant  employed  to 
Government  works  or  for  Government  pur- 
poses. I  use  the  word  ''indefinite"  since  there 
is  no  certainty  of  the  time  of  the  duration  of 
the  war  of  which  judicial  cognizance  can  be 
taken.  Can  it  be  said  that  a  risk  of  this 
kind  was  in  the  contemplation  of  either  party 
at  the  date  of  the  contracts?  The  necessary 
implication  appears  to  me  to  be  that  it  is 
a  risk  which  ho  contractor  would  contemplate 
to  be  a  risk  under  his  contract,  and  which  no 
public   body   controlling   public   funds   could 
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have  regarded  as  a  possibility  affecting  their 
liability  in  the  absence  of  express  provision. 
It  is  not  necessary  to  say  that  the  works  are 
not  physically  possible,  or  could  not  prac- 
tically be  carried  out  as  a  business  adventure, 
at  a  subsequent  date.    I  agree  that  the  prob- 
ability of  hardship  to  one  side  or  the  other 
is  not  a  matter   of   material   consideration, 
but  it  is  quite  a  different  matter  when  there 
is  an  indefinite  and   indeterminate   liability 
which  might  impose  on  either  party  an  un- 
foreseen  burden   totally   foreign   to   the   or- 
dinary    incidents     in     a     contract    of    this 
character,   or   which   might   not   improbably 
eventuate  in  a  loss  to  both  parties  without 
any  compensating  advantages.     In  my  opin- 
ion the  original  contracts  have  ceased  to  be 
operative.    It  may  well  be  that  at  some  future 
period  the  various  works  will  be  executed, 
but  it  will  be  under  a  different  contract  based 
on   changed   considerations.     All    the   prices 
will  have  to  be  fixed  in  reference  to  different 
conditions,  and  the  time  over  which  the  work 
will  be  carried  on  will  be  wholly  different. 
It  is  no  answer  that  the  engineer  has  certain 
powers  over  prices  and  time.     These  powers 
are   incident  to  the  original  contracts,  and 
were  never  intended  to  give  the  engineer  a 
power  to  make  new  contracts  binding  either 
on  the  respondents  or  the  appellants.    I  would 
desire  in  this  connection  to  quote  a  passage 
from  the  opinion   of   Lord   Atkinson  in   the 
Tamplin  Case  [1918]  2  A.  C.  422:     "There 
id  here  involved  such  a  substantial  invasion 
of  that  freedom  of  both  parties  to  exercise  the 
[140]    rights   and    discharge  the   obligations 
secured  to  and  imposed  upon  them  by  the 
cliarterparty,  the  continued  existence  of  which 
must,  I  think,  have  necessarily  been  in  their 
contemplation  as  to  the  foundation  of  their 
contract  when  they  entered  into  it,  that,  in 
the    events    which    have    happened,    each    of 
tliem  is  now  entitled  to  treat  it  as  at  an  end." 
This  passage  is  applicable  to  a  case  like  the 
■present,  where  the  continued  erection  of  the 
contract  works  has  been  rendered  illegal,  and 
the  freedom  of  both  parties  has  been  directly 
invaded  by  the  operation  of  law. 

My  .Lords,  many  cases  were  called  to  the 
attention  of  your  Lordships  during  the  hear- 
ing of  the  appeal,  but  I  think  it  is  only  neces- 
sary to  refer  to  one  of  these,  in  a  case 
depending  on  illegality.  •  I  refer  to  the  case 
of  Baily  v.  De  Crespigny,  L.  R.  4  Q.  B.  180, 
a  leading  case  on  the  principles  applicable, 
where  land  is  taken  for  public  purposes  under 
a  private  Act  of  Parliament.  In  this  case  it 
was  held  that  the  defendant  was  discharged 
from  a  covenant  by  a  subsequent  Act  of 
Parliament  which  compelled  him  to  assign 
to  a  railway  company,  and  so  put  it  out  of 
his  power  to  perform  the  covenant  on  the 


principle  that  "lex  non  cogit  ad  impossibilia.*^ 
I  think  that  the  reasoning  contained  in  the 
judgment  of  Hannen,  J.,«L.  R.  4  Q.  B.  185, 
is  applicable  to  the  present  case,  and  that  the 
law  will  not  enforce  the  fulfilment  of  a  con- 
tract where  the  Legislature  has  introduced 
substantial  and  indefinite  limitations  which 
the  parties  cannot  be  held  to  have  contem- 
plated when  making  the  contract:     "There 
can  be  no  doubt   that  a  man  may  by  an 
absolute   contract   bind    himself   to   perform 
things  which  subsequently  become  impossible, 
or  to  pay  damages  for  the  nonperformance, 
and  this  construction  is  to  be  put  upon  an 
unqualified    undertaking,    where    the    event 
which  causes  the  impossibility  was  or  might 
have  been  anticipated  and  guarded  against  in 
the  contract,  or  where  the  impossibility  arises 
from  the  act  or  default  of  the  promisor.    But 
where  the  event  is  of  such  a  character  that  it 
cannot  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  contracting  parties 
when  the  contract  was  made,  they  will  not 
be  held  bound  by  general  words  which,  though 
large  enough  to  include,  were  not  used  with 
reference  to  the  possibility  of  the  particular 
contingency  which  afterwards  happens."  The 
learned  [141]  judge  later  referred  to  the  case 
of  Brewster  v.  Kitchell,  Salk.  198,  and  says, 
L.  R.  4  Q.  B.  187:     "The  rule  laid  down  in 
Brewster  v.  Kitchell,  Salk.  198,  rests  upon 
this   ground,   that    it   is    not   reasonable   to 
suppose  that  the  legislature,  while  altering 
the   condition   of   things   with   reference  .to 
which    the   covenantor   ccmtracted,    intended 
that  he  should  remain  liable  on  a  covenant 
which  the  legieUture  itself  prevented  his  ful- 
fflling." 

My  Lords,  in  my  opinion  the  appeal  fails 
and  should  be  dismissed  with  costs. 

Order  of  the  Court  of  .Appeal  afllrmed  and 
appeal  dismissed  with  costs. 


NOTB. 

The  reported  case  holds  that  a  contract 
for  the  construction  of  a  waterworks  reserA'oir 
was  terminated  bv  an  order  of  the  ministry 
of  munitions,  made  in  time  of  war  under  the 
defense  of  the  realm  act,  requiring  an  in- 
definite cessation  of  work  in  order  that  the 
labor  employed  thereon  might  be  made  avail- 
able for  governmental  purpose.  Such  a 
suspension  of  work,  the  court  holds,  was  not 
within  a  contract  provision  for  an  extension 
of  the  time  to  perform  in  ease  of  "any  diffi- 
culties, impediments  or  obstructions."  The 
effect  of  war  on  contracts  is  fully  discussed 
in  the  note  to  Tennants  y.  Wilson,  Ann.  Caa. 
1918A  1. 
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Insurance  —  Construction  of  Polio3r  — 
UnnmblKuons  Langnage. 

When  the   language   used   in   a   policy   is 
unambiguous,  its  usual  and  ordinary  mean- 
ing should  be  attributed  to  it. 
Employers'  IiiaMUty  Insurance— Pourer 

of  Insurer  to   Control  Settlement  — 

Constmetion  of  Polioy. 

Under  a  policy  indemnifying  an  employer 
for  injnry  to  an  empl<^ee  to  an  amount  not 
exceeding  $5,000  on  a  single  claim,  agreeing 
to  pay  the  expenses  incurred  in  defending  a 
suit  against  the  insured,  providing  that  no 
action  could  be  maintained  by  the  insured 
against  the  insurer  unless  begun  to  recover  a 
loss  defined  by  the  policy  after  final  judgment 
rendered  in  an  action  by  the  injured  employee 
against  the  insured  employer,  in  which  the 
insured  agreed  not  to  voluntarily  assume  any 
liability  nor  interfere  in  any  negotiations  or 
legal  proceedings  conducted  by  the  insurer, 
nor,  except  at  its  own  expense,  to  settle  any 
claim  or  to  incur  any  expense  without  the 
consent  of  the  insurer,  except  for  imperative 
surgical  relief,  and  in  which  the  insurer  re- 
served the  right  to  settle  any  claim  or  suit, 
the  insurer  did  not  obligate  itself  to  settle  a 
claim  which  could  be  settled  for  $5,000  or 
less,  and  so  relieve  the  insured  of  liability; 
and  hence,  where  the  insured  suffered  a  judg- 
ment for  $12,500  and  the  insurer  contributed 
S5,000,  the  insured  cannot  recover  the  balance 
of  $7,500  which  he  was  required  to  pay  in 
satisfaction  of  the  judgment. 

[See  note  at  end  of  this  case.] 

Same. 

Under  such  policy,  the  insurer  is  not  made 
tiie  ageftt  of  uie  insured  for  the  purpose  of 
making  a  settlement,  but  has  the  right  to 
consider  its  own  interests  as  paramount  to 
those  of  the  insured,  and  to  decide  whether 
they  will  be  best  subserved  by  settling  or 
contesting  the  claim;  and  hence  there  can  be 
no  breach  of  such  duty  so  as  to  lay  a  founda- 
tion for  the  insured's  action  in  tort  for  the 
insurer's  failure  to  settle  without  trial. 

[See  note  at  end  of  this  case.] 

Same. 

Under  such  policy,  there  Is  no  liability  on 
the  part  of  the  insurer  until  a  judgment  is 
recovered  by  an  employee  and  paid  by  the 
insured. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  a  policy  the  parties  have  a  right 
to  insert  such  provisions  as  they  see  fit  so 
long  as  they  do  not  contravene  public  policy, 
and  the  provision  that  the  insurer  shall  have 
the  exclusive  right  to  settle  claims,  which 
right  may  in  good  faith  be  exercised  to  its 


■  full  extent  by  the  insurer  for  its  own  benefit 
and  advantage,  is  valid. 

[See  note  at  end  of  this  case.] 

Same. 

As  to  such  policies,  the  courts  have  no 
.power  to  add  or  subtract  anything  from  the 
contract  actually  made,  but  must  so  inter- 
pret it  as  to  carry  out  the  intention  of  the 
parties. 

[See  note  at  end  of  this  case.] 

Sanio. 

Where  the  insurer  in  a  casualty  policy  as- 
sumes the  dutv  of  defending  and  negligently 
breaches  such  duty,  the  insured  has  a  remedy. 

[See  note  at  end  of  this  case.] 

Same. 

Under  a  policy  indemnifying  an  employer 
against  loss  from  personal  mjury  io  his 
employees,  wherein  the  insurer  agreed  to  de- 
fend, in  the  name  and  on  behalf  of  the  in- 
sured, any  suit  against  the  insured  for  dam- 
ages on  account  of  personal  injury  to  his 
employees,  and  reserved  the  right  to  settle 
any  claim  or  suit,  and  wherein  the  insured 
agreed  not  to  voluntarily  assume  any  liabil- 
ity, or  to  interfere  with  proceedings  conduct- 
ed by  the  insurer  or  to  settle  any  claim,  the 
power  of  settlement  given  to  the  insurer  nmy 
not  be  used  for  the  purpose  of  fraud  or  op- 
pression or  be  exercised  m  bad  faith. 

[See  note  at  end  of  this  case.] 


Allegations  of  a  complaint,  in  an  action  by 
an  employer  insured  under  a  policy  indemni- 
fying him  for  loss  from  personal  injury  to 
his  employees,  that  the  insurer  knew  the 
hazards  attending  litigation  against  an  em- 
ployer and  the  liability  of  suffering  a  large 
judgment,  that  it  was  bound  to  settle  a  claim 
before  trial,  and  that,  instead  of  acting  on 
behalf  of  the  insured^  it  acted  in  its  own  in- 
terests and  in  bad  faith  toward  the  insured, 
and  failed  to  settle,  whereby  a  larger  judg- 
ment was  obtained,  requiring  the  insurer  to 
pay  the  maximum  of  the  claim  and  the  in- 
sured to  pay  the  excess  of  the  judgment, 
liberally  construed  on  demurrer,  and  in  view 
of  the  failure  to  move  to  make  it  more  definite 
and  certain,  sufficiently  allege  bad  faith. 

[See  note  at  end  of  this  case.] 
Api^eal  and  Error  »  Matters  Consid- 
ered —  Reoord  in  Another  Case. 
In  determining  whether  the  complaint 
states  a  good  cause  of  action  upon  the  ground 
of  the  insurer's  bad  faith  in  retusing  to  settle 
before  trial,  the  supreme  court,  on  appeal, 
may  not  look  into  the  record  on  the  appeal 
in  the  employee's  case  to  determine  whether 
the  employer  wiU  be  able  to  prove  a  case  of 
bad  faith. 

Appeal  from  Circuit  Court,  Grant  county: 
CLEacEi«T80N,  Judge 

Action  by  Wisconsin  Zinc  Company,  plain- 
tiff, against  Fidelity  and  Deposit  Company  of 
Maryland^  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.    Modified. 

[40]  The  complaint  in  this  case  sets  out 
three  causes  of  action  arising  out  of  the  same 
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tran&action :  one  on  contract,  one  in  tort,  and 
one  baaed  on  fraud.  The  defendant  demurred 
to  each  of  said  causes  of  action,  on  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  A 
demurrer  was  also  interposed  on  the  ground 
that  [41]  several  causes  of  action  were  im- 
properly united.  The  court,  in  deciding  the 
demurrer,  stated:  "I  have  specially  consid- 
ered the  cause  of  action  set  forth  in  the  third 
count  of  the  complaint,  and  as  to  that  I  am 
satisfied  that  the  demurrer  is  not  well  taken." 
An  order  was  accordingly  entered  overruling 
the  demurrer,  from  which  order  the  defend- 
ant appeals. 

'     The  first  cause  of  action  alleges  the  corpo- 
rate capacity  of  plaintiff  and  defendant,  and 
that  plaintiff  is  in  the  mining  business  and 
that  defendant  is  engaged  in  the  business  of 
writing  casualty  and  idemnity  insurance  and 
duly  licensed  to  transact  business  in  the  state 
of  Wisconsin.    The  complaint  then  sets  forth 
that  in  March,   1912,   the   plaintiff  and   de- 
fendant entered  into  a  contract  of  indemnity 
insurance,  whereby  for  value  received  the  de- 
fendant  agreed    to    indemnify    the    plaintiff 
against  loss  for  one  year  from  liability  im- 
posed by  law  upon  the  plaintiff  for  damages 
on  account  of  bodily  injuries  or  death  suffered 
by  its  employees,  subject  to  the  limitation  ol 
$5,000  for  loss  from  an  accident  resulting  in 
bodily  injuries  to  or  in  the  dea'th  of  one  per- 
son;  that  defendant  undertook'  to  settle  or 
defend  in  the  name  and  on  behalf  of  plaintiff 
any   suit   brought   against   it  to   enforce   a 
claim,  whether  groundless  or  not,  for  dam- 
ages on  account  of  bodily  injuries  or  death 
suffered  by  any  of  its  employees  within  the 
period  covered  by  the  policy ;  that  in  October, 
1912,  one  Clyde  Mayhew,  an  employee  of  the 
plaintiff,  suffered  a  severe  bodily  Injury  which 
resulted  in  the  loss  of  his  right  arm;   that 
such  injury  was  caused  by  said  Mayhew  com- 
ing in  contact  with  an  insufficiently  guarded 
belt  and  was  one  for  which  liability  was  im- 
oosed  by  law  upon  the  plaintiff  and  was  cov- 
ered by  the  policy  of  insurance;  that  under 
the  terms  of  said  policy   settlement   of  all 
claims  and  the  defense  of  all  suits  brought 
thereon    was    left   exclusively    in    charge   or 
under  the  control  of  the  defendant;  that  said 
Mayhew  made  claim  against  the  said  plaintiff 
for  the  sum  of  $5,000  and  offered  to  settle 
with  the  plaintiff  and  release  all  his  claim 
for  damages  [42]  upon  payment  of  said  sum, 
which  sum  was  a  fair  and  reasonable  amount 
for  said  injury;   that  the  defendant  was  so 
informed,  and  plaintiff  performed  all  the  con- 
ditions of  the  contract  on  its  part  to  be  per- 
formed ;  that  notwithstanding  the  fact  that  it 
was  an  injury  for  which  liability  was  imposed 
by  law,   and  the  defendant  had  undertaken 
on    plaintiff's    behalf    the    exclusive    control 
and   management   of   said   claim   and  nego- 


tiations for  settlement  thereof,  the  defendant 
refused  and  failed  to  settle  with  said  May- 
hew;   that    thereafter   suit    was   brought    by 
said  Mayhew  against  the  plaintiff  to  recover 
damages  in  the  sum  of  $25,000;  that  before 
trial  said  Mayhew  offered  to  settle  his  claim 
and  dismiss  the  suit  and  release  all  claim  for 
damages    against   the   plaintiff  herein    upon 
payment  of  the  sum  of  $4,000,  and  that  such 
offer  was  made  to  a  duly  authorized  repre- 
sentative of  the  defendant;  that  said  defend- 
ant failed  and  refused  to  carry  out  its  cim- 
traot  and  permitted  the  said   suit   to  go  to 
judgment,  and  that  judgment  was  rendered 
therein  against  the  plaintiff  for  the  bum  of 
$12,500   and   taxable   costs;    that   tliereafter 
said  suit  was  appealed  to  the  supreme  court 
of  the  state  of  Wisconsin  and  the  judgment 
rendered   therein   was  affirmed;    that    there- 
after plaintiff- was  compelled  to  pay  said  May- 
hew in  satisfaction  of  said  judgment  the  sum 
of  $7,500  in  addition  to  the  $5,000  and  inter- 
est contributed  by  the   defendant,  and  that 
defendant  has  refused  to  reimburse  the  plain- 
tiff to  the  extent  of  $7,500;   that   notwith- 
standing the  defendant  by  its  contract  had 
agreed    to    indemnify    the    plaintiff    to    the 
amount  of  $5,000  in  addition  to  all  interest 
on  the  verdict  and  all  costs,  against  all  dam- 
age from  liability  imposed  by  law  as  allegecl 
herein,    and    to    defend    or    settle    all    suitf^ 
brought  on  said  claims,  the  said  defendant, 
although    it   had   an   opportunity   to   do   so, 
wholly  failed  and  refused  to  make  settlement 
and  thua  indemnity  said  plaintiff,  and  there- 
by occasioned  said   plaintiff  damage  to  the 
amount  of  $7,500,  and  that  payment  of  said 
sum  has  been  demanded  and  refused. 

[43]  The  second  cause  of  action  reiterates 
substantially  all  of  the  allegations  found  in 
the  first  cause  of  action,  .and  in  addition 
thereto  alleges  that  the  defendant  negligently 
and  carelessly  failed  and  refused  to  settle 
with  Mayhew,  altliough  it  know,  or  could 
have  known  by  the  exercise  of  reasonable 
care,  that  any  suit  brought  upon  said  claim 
was  attended  with  great  danger,  as  the  ac> 
cident  was  one  for  which  liabilitv  was  im- 
posed  by  law;  that  before  trial  said  Mayhew 
offered  to  settle  for  $4,000,  but  that  the  de- 
fendant negligently  and  carelessly  failed  and 
refused  to  carry  out  the  contract  in  reference 
to  making  a  settlement  and  negligently  per- 
mitted said  suit  to  go  to  judgment,  and  that 
it  was  defendant's  duty,  having  undertaken  in 
the  plaintifTs  behalf  the  exclusive  control 
and  management  of  the  claim  and  negotiations 
for  settlement  and  the  defense  of  the  suit,  to 
conduct  itself  in  respect  to  said  negotiations 
for  compromise  and  management  of  the  de- 
fense of  said  suit  with  a  reasonable  decree  of 
care,  skill,  and  diligence  for  the  protection 
of  plaintifTs  interest;  that  the  defendant  was 
negligent  in  the  performance  of  the  duties 
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which  it  a^tiumed  and  wholly  failed  in  the 
diligent  performance  thereof,  in  that  it  en- 
tirely failed  to  conduct  said  negotiationa  for 
settlement  by  way  of  compromise  with  reason- 
able skill  and  diligence  and  negligently  failed 
and  refused  to  make  a  reasonable  offer  of  com- 
promise or  settlement  with  said  May  hew  and 
negligently  failed  and  refused  to  settle  the 
claim  before  suit  was  brought,  knowing,  in 
the  exercise  of  due  care,  that  said  injury  was 
one  for  which  liability  was  imposed  by  law, 
and  failed  and  refused  to  cause  said  suit  to  be 
settled  and  adjusted  for  the  sum  of  $4,000, 
which  could  have  been  done  with  the  exercise 
of  reasonable  skill  and  diligence  on  the  part 
of  the  said  defendant;  that  notwithstanding 
the  defendant  had  agreed  to  indemnify  plain- 
tiff from  all  damage  from  liability  imposed 
hy  law  and  had  undertaken  for  a  valuable  con- 
sideration to  settle  or  defend  said  suit,  said 
defendant  failed  to  use  due  and  proper  care 
and  skill  in  adjusting  said  [44]  claim  and  in 
performing  the  terms  and  conditions  of  said 
contract  of  insurance  so  as  to  save  the  plain- 
tiff harmless  as  the  defendant  had  contracted 
to  do,  and  that  by  its  unskilful  and  negligent 
conduct  in  the  premises  the  plaintiff  suffered 
damages  in  the  sum  of  $7,500. 

The  third  cause  of  action  sets  forth  substan- 
tially all  of  the  facts  contained  in  the  first 
cause  of  action  and  contains  the  following  ad- 
ditional averments:  That  at  the  time  of 
entering  into  the  said  contract  and  thereafter 
the  defendant  well  knew  the  hazards  attending 
litigation  of  the  character  in  which  it  be- 
came involved  with  Mayliew,  and  knew,  or  in 
the  exercise  of  reasonable  care  should  have 
known,  the  hazards  attending  the  Mayhew 
claim  and  the  danger  of  a  large  judgment 
being  obtained  by  said  Mayhew  against  the 
plaintiff;  that  under  the  circumstances  and 
under  its  obligation  to  act  in  the  settlement 
and  defense  of  such  claims  in  the  name  and 
on  behalf  of  the  plaintiff,  it  was  the  duty  of 
the  defendant  to  have  settled  said  claim  for 
$5,000,  but  that  defendant,  instead  of  acting 
on  behalf  of  plaintiff  in  the  matter,  assumed 
a  position  hostile  to  plaintiff  and  plaintiffs 
interest,  and,  acting,  not  in  behalf  of  plain- 
tiff, but  in  its  own  interest  and  behalf,  and 
in  bad  faith  and  fraudulently  towards  plain- 
tiff, failed  and  refused  to  take  advantage  of 
the  offer  of  settlement  and  refused  to  make 
said  settlement,  despite  the  fact  that  plain- 
tiff, realizing  the  seriousness  of  the  case  and 
believing  it  was  one  in  which  it  was  liable, 
offered  to  pay  one  third  of  any  amount  neces- 
sary to  be  paid  in  order  to  effect  a  settlement ; 
that  said  defendant  in  bad  faith  refused  to 
act  in  behalf  of  the.  plaintiff  in  the  matter  of 
the  settlement  of  the  Mayhew  suit  and  re- 
fused to  make  any  offer  of  settlement  or  com- 
promise with  Mayhew,  although  frequently 

requested  so  to  do;  that  after  suit  was  com- 
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menced  said  Mayhew  offered  to  settle  for  $4,- 
000,  but  that  said  defendant  in  bad  faith 
toward  plaintiff,  acting  not  on  behalf  of  plain- 
tiff, but  in  its  own  behalf  and  interest,  and 
wholly  disregarding  and  in  hostility  to  the 
interest  of  the  [45]  plaintiff,  refused  to  ac- 
cept the  offer  of  compromise  last  aforesaid, 
despite  the  fact  that  it  was  a  reasonable 
amount  for  the  compromise  of  said  suit,  con- 
sidering the  nature  and  circumstances  of  the 
injury  and  the  law  of  the  state  of  Wisconsin 
relating  thereto  and  the  danger  of  a  much 
larger  judgment  being  obtained  by  Mayhew, 
and  despite  the  fact  that  the  plaintiff  herein 
informed  the  defendant  of  the  dangers  at- 
tending the  suit  of  said  Mayhew  and  request- 
ed that  said  settlement  be  made  and  offered 
to  contribute  one  third  o'f  the  amount  de- 
manded; that  defendant,  acting  wrongfully 
toward  plaintiff,  permitted  said  suit  to  go  to 
judgment,  to  the  plaintiff's  damage  in  the 
sum  of  $7,500. 

The  insurance  policy  was  made  a  part  of 
the  complaint.  The  provisions  of  the  same 
material  to  a  consideration  of  the  questions 
raised  on  the  appeal  are  the  following: 

''Fidelity  and  Deposit  Company  of  Mary- 
land, .  .  herein  called  the  company 
.    .    .  does  hereby  agree 

"(1)  To  indemnify  Wisconsin  Zinc  Com- 
pany of  Platteville,  .  .  .  herein  called  the 
assured,  against  loss  from  the  liability  im- 
posed by  law  upon  the  assured  for  damages 
on  account  of  bodily  injuries  or  death  suf- 
fered—  (a)  by  any  employee  ...  of  the  as- 
sured while  engaged  in  the  occupation  and  at 
the  places  named  in  statement  numbered  4 
of  said  schedule  during  the  prosecution  of  the 
work  described  in  said  schedule. 

"(2)  To  defend  in  the  name  and  on  behalf 
of  the  assured  any  suit  brought  against  the 
assured,  to  enforce  a  claim,  whether  ground- 
less or  not,  for  damages  on  account  of  bodily 
injuries  or  death  suffered,  or  alleged  to  have 
been  suffered,  by  any  person  described  in 
subsections  (a)  [employee  of  the  as- 
sured]. .    .    . 

"A.  The  company's  liability  for  loss  from 
an  accident  resulting  in  bodily  injuries  to  or 
in  death  of  one  person  is  limited  to  five 
thousand  dollars,  and,  subject  to  the  same 
limit  for  each  person,  the  company's  total 
liability  for  loss  from  any  one  accident  re- 
sulting in  bodily  injuries  to  or  in  the  death 
of  more  than  one  person  is  limited  to  ten 
thousand  dollars.  The  expenses  incurred  by 
the  company  in  defending  [46]  any  suit,  in- 
cluding the  interest  on  any  verdict  or  judg- 
ment and  any  costs  taxed  against  the  assured, 
will  be  paid  by  the  company  irrespective  of 
the  limit  expressed  above. 

"B.  Upon  the  occurrence  of  an  accident  the 
assured  shall  give  immediate  written  notice 
thereof,  with  the  fullest  information  obtain- 
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able  at  the  time,  to  the  companyi  at  its  home 
office  in  Baltimore,  Maryland,  or  to  its  author- 
ized representative.  If  a  claim  is  made  on 
account  of  such  an  accident  the  assured  shall 
give  like  notice  thereof  with  full  particulitrs. 
If  thereafter  any  suit  is  brought  against  the 
assured  to  enforce  such  a  claim,  the  assured 
shall  immediately  forward  to  the  company  at 
its  home  office  every  summons  or  other  proc- 
ess as  soon  as  tlie  same  shall  have  served 
upon  him.  The  company  reserves  the  right 
to  settle  any  claim  or  suit.  Whenever  re- 
quested by  the  company,  the  assured  shall  aid 
in  securing  information,  evidence  and  the  at- 
tendance of  witnesses;  in  effecting  settle- 
ments; and  in  prosecuting  appeals.  The  as- 
sured shall  at  all  times  render  to  the  company 
all  co-operation  and  assistance  within  his 
power." 

"E.  The  assured  shall  not  voluntarily  as- 
sume any  liability ;  nor  interfere  in  any  nego- 
tiations or  legal  proceedings  conducted  by 
the  company  on  account  of  any  claim;  nor. 
except  at  his  own  cost,  settle  any  claim ;  nor, 
without  the  written  consent  of  the  conijpany 
previously  given,  incur  any  expense;  except 
that  he  may  provide  at  the  time  of  the  ac- 
cident, and  at  the  cost  of  the  company,  such 
immediate  surgical  relief  as  is  imperative." 

"K.  No  action  shall  be  brought  against  the 
company  under  or  by  reason  of  this  policy  un- 
less it  shall  be  brought  by  the  assured  for  a 
loss,  defined  hereunder,  after  final  judgment 
has  been  rendered  in  a  suit,  described  here- 
under, and  within  two  years  from  the  date  of 
«uch  judgment,  to  wit,  for  a  loss  that  the 
assured  has  actually  sustained  by  the  as- 
sured's  payment  in  money — (a)  of  a  final 
judgment  rendered  after  a  trial  in  a  suit 
against  the  assured  for  damages,  on  account 
of  the  negligence  of  the  assured;  (b)  of  the 
expenses  (excluding  any  payment  in  settle- 
ment of  a  suit  or  judgment)  incurred  by  the 
assured  in  the  defense  of  a  suit  against  the 
assured  for  damages  on  account  of  the  negli- 
gence or  alleged  negligence  of  the  assured. 
The  company  does  not  prejudice  by  [47]  this 
condition  any  defenses  against  such  action 
that  it  may  be  entitled  to  make  under  this 
policy." 

WUlia/ma  &  Stern  for  appellant. 
Kopp  de  Brunckhorat  and  A.  P.  Hehard  for 
respondent. 

Babnes,  J. — The  rights  of  the  parties  to  this 
litigation  rest  upon  the  insurance  contract 
which  existed  between  them.  A  determina- 
tion of  the  true  intent  and  meaning  of  that 
contract  is  therefore  essential.  When  the 
language  used  is  unambiguous,  its  usual  and 
ordinary  meaning  should  be  attributed  to  it. 
Imperial  F.  Ins.  Co.  v.  Coos  Countv,  151'  U. 
S.  452,  14  S.  Ct.  379,  38  U.  S.  (L.  'ed.)  231; 


Rumford  Falls  Paper  Co.  v.  Fidelity  etc.  Co. 
92  Me.  574,  43  Atl.  603.  There  are  four  pro- 
visioivs  of  the  policy  which  should  be  par- 
ticularly considered  in  deciding  the  case.  Two 
relate  to  positive  undertakings  of  the  defend- 
ant; one  to  a  like  undertaking  of  the  plain- 
tiff; and  one  to  a  right  reserved  by  the  de- 
fendant. The  defendant  agreed  to  indemnify 
the  plaintiff  for  injury  to  a  single  employee 
to  an  amount  not  exceeding  $5,000  and  to 
pay  tlie  expenses  incurred  in  defending  any 
suit  which  might  be  brought,  interest  on  the 
verdict,  and  taxable  costs.  But  no  action 
could  be  maintained  against  defendant  by  the 
insured  under  or  by  reason  of  the  policy  un- 
less begun  to  recover  a  loss  defined  there- 
under after  final  judgment  had  been  rendered 
in  an  action  brought  by  the  injured  employee 
against  the  employer.  The  defendant  further 
agreed  to  defend  in  the  name  and  on  behalf 
of  the  insured  any  suit  brought  against  it  for 
damages  on  account  of  bodily  injuries  to  its 
employees.  The  insured  agreed  not  to  volun- 
tarily assume  any  liability  nor  interfere  in 
any  negotiations  or  legal  proceedings  con- 
ducted by  the  insurer;  nor,  except  at  its  own 
cost  and  expense,  to  settle  any  claim;  nor  to 
incur  any  expense  without  the  consent  of  the 
[48]  company  except  for  such  immediate  sur- 
gical relief  as  might  be  imperative.  The  in- 
surer reserved  the  right  to  settle  any  claim 
or  suit.  In  short,  the  defendant  agreed  to 
defend  at  its  own  cost  any  suit  that  might 
be  brought,  and  to  reimburse  plaintiff  to  the 
extent  of  $5,000  on  accoimt  of  the  damages 
that  might  be  recovered  and  paid,  together 
with  interest  and  costs,  and  reserved  the  right 
to  settle  any  claim  or  suit;  and  plaintiff  on 
its  part  agreed  not  to  make  any  settlement 
except  at  its  own  expense. 

While  the  vast  majority  of  claims  for  per- 
sonal injuries  to  a  single  individual  would  not 
involve  the  payment  of  $5,000,  still  this  limi- 
tation on  liability  is  an  important  one  to 
the  insurer  and  one  which  presumably  affects 
the  amount  of  premium  to  be  paid  for  in- 
demnity. Responsibility  on  the  part  of  the 
insured  beyond  the  amount  of  the  premium 
paid  has  also  a  tendency  to  induce  caution  in 
providing  safety  appliances  and  devices.  The 
provision  prohibiting  the  insured  from  mak- 
ing settlements  is  of  even  greater  importance 
to  the  insurer.  The  matter  is  left  with  the 
party  who  pays  all  the  indemnity  in  most 
cases  and  who  pays  a  large  part  of  it  in  the 
rest  of  them.  It  is  pretty  evident  that  if  the 
insurer  intrusted  the  matter  of  making  settle- 
ments to  its  numerous  policyholders  its  exist- 
ence would  be  precarious.  We  are  all  apt 
to  be  generous  when  it  comes  to  spending  the 
money  of  others.  So  long  as  the  law  coun- 
tenances and  to  some  extent  encourages  in- 
surance of  this  character,  the  right  of  making 
voluntary  settlements  must,  almost  aa  a  mat- 
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ter  of  necessity,  rest  with  the  insurer  rather 
than  with  the  insured.  An  insurance  coiii- 
pany  could  hardly  be  expected  to  do  business 
un  any  other  basis,  because  it  furnishes  the 
only  safeguard  available  against  the  payment 
of  excessive  damages. 

Wlien  the  'defendant  assumed  the  defense 
oi  the  action  and  paid  the  cost  of  the  litiga- 
tion and  interest  on  the  verdict  and  contribu- 
ted $5,000  toward  the  payment  of  damages,  it 
K-ompIied  with  all  the  obligations  which  it 
expressly  assumed,  unless  [49]  it  be  held 
that  the  defendant  was  bound  to  protect  the 
plaintiff  by  settling  every  claim  where  settle- 
ment could  be  made  for  $5,000  or  less.  This 
latter  suggested  construction  of  the  contract 
we  deem  to  be  entirely  untenable.  There  is 
no  agreement  on  the  part  of  the  defendant  to 
settle  any  claim  and  no  duty  imposed  upon  it 
to  do  so,  unless  such  agreement  or  duty  is 
implied  or  is  to  be  inferred  from  the  provi- 
sions which  prevented  the  plaintiff  from  set- 
tling and  reserved  the  right  in  the  defendant 
to  make  settlement. 

The  plaintiff  seeks  to  sustain  its  first  cause 
of  action  on  the  theory  that  defendant  by  its 
contract  obligated  itself  to  settle  the  claim 
in  question  because  settlement  could  be  made 
for  $5,000  or  less  and  the  plaintiff  thus  re- 
lieved of  liability.  As  to  the  second  cause 
of  action,  it  is  urged  that  defendant,  having 
obligated  the  plaintiff  not  to  settle  and  hav- 
ing reserved  to  itself  the  right  to  do  so,  was 
bound  to  exercise  ordinary  care,  prudence, 
and  judgment  in  making  a  settlement,  and  if 
it  failed  to  do  so  it  was  guilty  of  a  wrong  for 
which  recovery  might  be  had.  In  this  connec- 
tion it  is  further  urged  thpt  by  the  insurance 
contract  the  plaintiff  constituted  the  defend- 
ant its  agent  for  the  purpose  of  making  set- 
tlements, and  that  for  a  breach  of  duty  in 
failing  and  refusing  to  make  a  settlement  ad- 
vantageous to  the  plaintiff  in  t^his  ease  it  is 
liable  to  its  principle. 

There  is  no  liability  on  the  insurance  con- 
tract under  its  provisions  until  a  judgment 
is  recovered  by  an  employee  and  is  paid  by 
the  insured.  Stenbom  v.  Brown-Corliss  En- 
gine Co.  137  Wis.  564,  119  N.  W.  308 ;  Cornell 
V.  Travelers'  Ins.  Co.  175  K  Y.  239,  67  N.  E. 
578;  Carter  v.  ^Etna  L.  Ins.  Co.  76  Kan.  275, 
278,  91  Pac.  178,  and  cases  cited;  Allen  v. 
.^tna  L.  Ins.  Co.  145  Fed.  881,  76  C.  O.  A. 
265,  7  L.R.A.(N.6.)  958,  and  cases  dted. 
There  is  no  language  in  the  policy  that  can 
fairly  be  construed  to  mean  that  defendant 
obligated  itself  to  settle  any  and  all  claims 
that  might  be  settled  for  $5,000  or  less.  No 
case  is  called  to  our  attention  where  any  such 
construction  [50]  has  been  placed  on  similar 
contracts^  and  we  doubt  if  any  can  be  found. 
One  or  two  cases  are  cited  as  so  holding,  but 
they  do  not  do  so.  The  courts  which  have 
passed  upon  questions  akin  to  those  arising 


on  the  first  and  second  causes  of  action  in 
cases  involving  similar  contracts,  correctly 
hold  that  the  parties  to  the  contract  have  a 
right  to  insert  such  provisions  therein  as  they 
see  fit,  so  long  as  those  provisions  do  not  con- 
travene public  policy,  and  that  the  courts 
have  no  power  to  add  to  or  subtract  anything 
from  the  contract  actually  made,  but  must 
so  interpret  it  as  to  carry  out  the  intention 
of  the  parties.  They  further  hold  that  the 
parties  may  agree,  and  that  under  such  con- 
tracts they  do  agree,  that  the  insurer  shall 
have  the  exclusive  right  to  settle  claims  and 
that  this  right  may  be  exercised  to  its  full 
extent  bv  the  insurer  for  its  own  benefit  and 
advantage,  subject  to  the  qualification  that 
its  acts  in  good  faith.  Rumford  Falls  Paper 
Co.  V.  Fidelity,  etc.  Co.  92  Me.  674,  43  Atl. 
503;  Schmidt,  etc.  Brewing  Co.  v.  Travelers' 
Ins.  Co.  244  Pa.  St.  286,  288,  289,  90  Atl. 
668,  52  L.R.A.(N.S.)  126;  Munro  v.  Mary- 
land Casualty  Co.  48  Misc.  183,  96  N.  Y.  S. 
705;  New  Orleans,  etc.  R.  Co.  v.  Maryland 
Casualty  Co.  114  La.  163,  38  So.  89,  6  L.R.A. 
(N.S.)  562  (see  note  to  this  case,  6  L.R.A. 
(N.S.)  662-564);  Schencke  Piano  Co.  v. 
Philadelphia  Casualty  Co.  167  App.  Div.  917, 
142  N.  Y.  S.  1143.  This  case  was  affirmed 
without  opinion,  and  was  again  affirmed 
without  opinion  in  the  court  of  appeals  on 
October  26,  1916.  We  have  been  favored  with 
the  briefs  in  that  court,  and  from  them  it 
appears  that  the  action  was  one  brought 
to  recover  for  failure  to  exercise  proper  care 
and  diligence  in  making  a  settlement  which 
would  have  proved  advantageous  to  both  the 
insured  and  the  insurer  had  it  been  made. 

The  parties  here  might,  if  they  so  willed, 
agree  that  the  defendant  should  settle  when- 
ever settlement  would  prove  advantageous  to 
the  assured,  or  that  it  would  exercise  ordi- 
nary care  in  Qegotiating  settlements.  The 
reservation  of  a  right  to  settle  is  a  mere  op- 
tion, which,  however,  cannot  he  used  for 
fraudulent  purposes.  We  can  find  nothing 
in  the  contract  [51]  by  which  defendant 
agreed  to  make  any  settlement,  nor  whereby 
it  agreed  to  exercise  ordinary  care  in  the  mat- 
ter of  negotiating  settlements.  It  would  be 
an  arbitrary  assiunption  to  say  that  the  par- 
ties intended  that  their  contract  should  con- 
tain such  important  provisions  and  still  omit- 
ted any  express  m^ition  of  them.  The  first 
two  causes  of  action  are  based  on  these  propo- 
sitions. 

There  are  two  classes  of  cases  relied  on  by 
the  plaintiff,  neither  of  which  affects  the  ques- 
tions before  us.  One  of  them  has  arisen 
where  the  insurer  in  violation  of  its  contract 
obligation  refuses  to  assume  the  defense  of  an 
action.  There  it  is  held  that  the  insurance 
company  by  breaching  its  contract  releases 
the  assured  from  its  obligation  not  to  settle, 
and  that  upon  such  breach  the  assured  may 
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make  any  reasonable  settlement  that  prudence 
and  good  judgment  would  dictate  and  that 
tlie  insurer  becomes  liable  for  the  amount 
paid,  not  exceeding  the  limit  of  the  indemnity 
which  it  agreed  to  furnish.  St.  Louis  Dressed 
Beef,  etc.  Co.  v.  Maryland  Casualty  Co.  201 
U.  S.  173,  26  S.  Ct.  400,  50  U.  S.  (L.  ed.) 
712;  Butler  v.  American  Fidelity  Co.  120 
Minn.  167,  139  N.  W.  355,  44  L.R.A.(N.S.) 
609;  Interstate  Casualty  Co.  v.  Wallins  Creek 
Coal  Co.  164  Ky.  778,  176  S.  VV.  217,  L.R.A. 
1915F  958.  In  the  other  class  of  cases  it  is 
held  that  the  insurer,  having  agreed  to  as- 
sume and  conduct  the  defense  of  actions 
brought  to  recover  damages  for  injuries,  as- 
sumes the  obligation  of  conducting  such  de- 
fense with  ordinary  care,  skill,  and  prudence, 
and  that  if  it  fails  to  do  so  it  is  guilty  of 
actionable  negligence  for  which  there  may  be 
a  recovery.  These  cases  are  based  on  the  un- 
questionably sound  doctrine  that  where  there 
is  a  negligent  breach  of  a  legal  duty  the  in- 
jured party  has  a  remedy.  Attleboro  Mfg.  Co. 
V.  Frankfort  Marine  Ace.  etc.  Ins.  Co.  171 
Fed.  495,  and  cases  cited.  There  is  a  legal 
duty  to  defend.  Here  there  is  &  right  re- 
served to  settle,  but  no  legal  duty  is  assumed 
to  exercise  ordinary  care  in  making  a  settle- 
ment. 

llie  question  of  agency  is  relied  on  and  is 
discussed  at  some  length.  The  language  of 
the  contract  does  not  warrant  [52]  the  con- 
clusion that  the  defendant  was  intended  to  be 
made  the  agent  of  the  insured  for  the  purpose 
of  making  a  settlement.  The  relation  which 
the  parties  occupied  to  one  another  forbids 
such  a  construction.  If  defendant  was  the 
agent  of  the  plaintiff,  then  it  would  be  its 
duty  as  such  to  use  its  best  efforts  to  further 
the  interests  of  the  plaintiff.  Such  duty 
would  obligate  it  to  settle  all  claims  that 
might  be  compromised  for  $5,000  or  less, 
where  there  was  any  probability  of  a  larger 
recovery  in  the  event  of  suit.  It  would  re- 
quire the  defendant  in  every  case  where  its 
interest  came  in  contact  with  that  of  the 
insured  to  disregard  its  own  interest.  It  is 
plain  enough  that  under  a  contract  of  insur- 
ance like  the  one  under  consideration  the 
interests  of  the  insured  and  insurer  may  at 
times  be  hostile  and  adverse.  This  is  such 
a  case.  It  was  elearly  to.  the  advantage  of 
the  plaintiff  that  settlement  be  made.  If  de- 
fendant believed  that  there  was  a  meritorious 
defense  to  the  action  and  that  the  case  was 
one  where  recovery  was  doubtful  or  improb- 
able, it  was  for  its  interest  to  contest  the 
case.  It  might  avoid  liability  altogether,  and 
in  the  event  of  defeat  would  not  be  called 
upon  to  pay  much  more  than  if  it  settled.  It 
either  had  the  right  to  consider  its  own  in- 
terests as  being  paramount  or  it  had  not. 
Under  the  language  of  the  policy  we  think  it 
had    such    right.     If  it  had,  there  was  no 


agency,  at  least  in  the  sense  claimed,  because 
if  defendant  had  the  right  co  decide  whetlier 
its  interests  would  be  best  subserved  by  set- 
tling or  contesting  the  claim,  then  in  the 
nature  of  things  it  could  not  be  the  agent  of 
someone  else  for  the  purpose  of  making  a 
settlement  and  cliarged  with  Uie  duty  of 
doing  so  if  settlement  was  desirable  from 
the  standpoint  of  the  principal.  The  two 
ideas  are  entirely  incompatible. 

We  hold  as  to  the  first  cause  of  action  that 
the  contract,  fairly  construed,  did  not  obli- 
gate the  defendant  to  settle  claims  where  set- 
tlement could  be  made  for  $5,000  or  less.  We 
hold  as  to  the  second  cause  of  action  that 
there  was  no  [53]  legal  duty  on  the  part  of 
the  defendant  to  settle  and  hence  there 
could  be  no  breach  of  such  a  duty  and 
that  no  foundation  is  laid  for  ah  action  in 
tort. 

This  brings  us  to  a  consideration  of  the 
third  cause  of  action.  The  insurance  contract 
in  question  places  the  insured  at  a  serious 
disadvantage  in  the  matter  of  settling  claims 
in  cases  where  only  partial  indemnity  is 
afforded.  The  policyholder  is  unable  to  pro- 
tect himself  from  heavy  loss  unless  he  is  able 
to  settle  his  liability  over  and  above  the 
amount  for  which  he  is  indemniHed,  and  there 
may  be  some  question  about  his  even  liaving 
this  right  under  his  contract.  The  power  of 
settlement  given  the  insurer  cannot  be  used 
for  the  purposes  of  fraud  or  oppression,  and 
the  courts,  in  so  far  as  they  have  pa^^sed  upon 
tlie  question,  hold  that  the  power  conferred 
must  not  be  exercised  in  bad  faith.  Some 
of  the  decisions  heretofore  cited  imply  that 
for  such  there  may  be  a  recovery,  and  we 
entertain  no  doubt  that  this  is  the  true  rule. 
Indeed  the  defendant  does  not  claim  other- 
wise. The  difficulty  with  the  complaint  in 
this  particular  is  its  paucity  of  allegation  of 
specific  facts  tending  to  show  bad  faith.  It 
is  argued  by  the  appellant  that  this  count 
in  the  complaint  does  nothing  more  than 
charge  that  there  was  a  legal  duty  on  the  part 
of  the  defendant  to  consider  the  interests  of 
both  parties  in  making  the  settlement,  and 
that  it  considered  its  own  interests  only  and 
ignored  those  of  the  plaintiff  and  that  sue!) 
action  constituted  bad  faith.  If  we  were  con- 
vinced that  this  construction  is  correct,  then 
we  would  have  to  sustain  the  demurrer,  be- 
cause such  a  conclusion  would  be  draivn  from 
an  interpretation  of  the  contract  not  war- 
ranted in  law.  But  we  think  such  a  construc- 
tion would  be  rather  narrow  and  technical. 
Pleadings  are  now  construed  on  demurrer 
with  exceeding  liberality.  Xo  motion  has 
been  made  to  make  the  complaint  more  defi- 
nite and  certain.  In  deciding  on  whether  a 
good  cause  of  action  is  stated  in  the  third 
count  we  are  not  at  liberty  to  look  into  the 
record  on  the  appeal  in  the  Mayhew  [54]  Case 
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IMayhew  v.  Wisconsin  Zinc  Co.  158  Wis. 
112,' 147  N.  W.  1035]  to  determine  whether 
or  not  the  plaintiff  may  be  able  to  prove  a 
case  of  bad  faith.  We  are  of  the  opinion  that 
the  allegations  are  broad  enough  to  enable 
the  plaintiff  to  prove  such  a  case  if  the 
necessary  facts  to  make  it  out  exist.  While 
the  defendant  had  t!ie  right  to  consult  what 
it  deemed  to  be  its  own  interest  in  making  a 
settlement,  it  could  not  abuse  the  power  vest- 
ed in  it  and  recklessly  and  contumaciously  re- 
fuse to  settle  if  it  was  apparent  that  in  all 
reasonable  probability  its  conduct  would  not 
only  result  in  damage  to  the  plaintiff  but 
also  in  loss  to  itself.  Neither  could  it  exer- 
cise the  right  conferred  for  the  purpose  of 
perpetrating  a  fraud  on  the  plaintiff.  Inas- 
much as  plaintiff  is  entitled  to  submit  its 
proofs  under  this  count  of  the  complaint,  we 
forbear  any  extended  discussion  of  the  evi- 
dence essential  to  establish  a  cause  of  action. 
The  order  of  the  court  in  effect  overrules  the 
demurrer  to  all  three  of  thetrauses  of  action 
alleged  in  the  complaint. 

By  the  Court. — ^That  part  of  the  order 
overruling  the  separate  demurrers  to  the  first 
and  second  causes  of  action  is  reversed  and  the 
remainder  of  the  order  is  affirmed,  and  the 
cause  remanded  with  directions  to  sustain 
the  demurrer  to  the  first  and  second  causes 
of  action.  No  costs  are  allowed  either  party, 
except  that  respondent  is  required  to  pay  the 
clerk's  fees. 


KOTE. 

Validity  and  ConstmetioB  of  Provision 
in  Employerfl*  Zdabillty  Insuranee 
Contraet  OiTlnc  Insurer  Control  of 
Settlement. 

Validity,  405. 
ConstruetioD : 

Generally,  405. 

Failure  or   Refusal  of  Insurer  to  Act, 
408. 


Validity, 

The  holding  of  the  reported  case  recog- 
nizing the  validity  of  a  clause  in  an  employ- 
ers' liability  insurance  contract  reserving  to 
the  insurer  the  right  to  defend  all  actions  and 
to  compromise  and  settle  the  same,  and  pro- 
hibiting the  insured  from  incurring  any 
liability  or  settling  a  claim  in  any  manner 
without  the  consent  of  the  insurer,  is  in 
accord  with  the  decisions  in  which  this  ques- 
tion has  heen  raised.  See  General  Ace.  etc. 
Assur.  Corp.  v.  Louisville  Home  Teleplionc 
Co.  175  Ky.  96,  193  S.  W.  1(^31,  L.R.A.1917D 
^52.  And  see  the  cases  cited  throughout  this 
note. 
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However,  it  has  been  held  that  a  clause  in 
an  employers'  liability  insurance  contract 
prohibiting  the  insured  from  settling  a  claim 
without  the  consent  of  the  insurer  is  invalid 
as  against  public  policy  in  so  far  as  it  is 
construed  to  prohibit  the  insured  from  set- 
tling with  the  employee  for  its  liability  in 
excess  of  the  face  of  the  policy.  General 
Ace.  etc.  Corp.  v.  Louisville  Home  Teleplionc 
Co.  175  Ky.  1)6,  193  S.  W.  1031,  L.R.A.1917D 
962;  Pickett  v.  Fidelity,  etc.  Co.  60  S.  C.  477. 
38  S.  E.  160,  629.  In  the  case  first  cited 
the  rule  was  stated  as  follows:  "Assuming 
that  the  insurance  company  had  the  right  to 
stipulate  that  the  insured  should  not  without 
its  consent  impose  by  settlement  or  otherwise 
any  cost  or  liability  on  it,  this  is  as  far 
as  it  should  have  the  right  to  go  under  any 
sort  of  contract  in  preventing  the  insured 
from  exercising  his  own  judgment  and  discre- 
tion in  settling  with  an  injured  claimant. 
The  right  of  an  insurance  company  to  inter- 
fere with  an  insured  in  settling  in  his  own 
way  and  at  his  own  cost  that  part  of  a  claim 
in  excess  of  the  contract  liabilitv  of  the  in- 
surance  company,  we  are  not  willing  to  con- 
cede, no  matter  in  what  words  or  form  of 
expression  the  insurance  company  may  at- 
tempt to  restrain  the  insured  from  doing  this. 
.  .  .  In  other  words,  we  think  that  any 
effort  on  the  part  of  an  insurance  company  to 
restrain  the  insured  from  settling  so  much 
of  a  claim  as  is  in  excess  of  the  indemnity 
is  so  unjust  and  unreasonable  that  that  part 
of  the  contract  may  be  disregarded  and  the 
balance  of  it  upheld."  And  this  was  held 
to  be  particularly  true  where  it  appeared 
that  the  insurance  company  wished  to  hold 
up  the  settlement  on  the  ground  that  the  in- 
jured employee  was  in  straightened  financial 
circumstances  and  therefore  could  probably 
be  induced  to  settle  for  whatever  sum  the 
insurance  company  might  see  fit  to  offer. 
The  court  said  on  that  point:  ''As  this  is 
the  only  ground  upon  which  an  argument 
opposed  to  the  right  of  an  insured  to  settle 
a  judgment  against  him  in  excess  of  the 
indemnity  is  put,  it  needs  no  argument  to 
show  that  no  court  should  give  its  sanction  to 
that  part  of  a  contract  the  validity  of  which 
is  rested  on  such  untenable  and  obnoxious 
grounds." 

Construction. 

GiSUCRALLT. 

While  employers*  liability  insurance  con- 
tracts are  subject  to  the  same  rules  of  con- 
struction as  other  insurance  contracts  and 
are  construed  more  strictly  against  the  in- 
surer and  in  favor  of  the  insured,  plain,  un- 
ambiguous terms  must  he  given  their  clear 
and  ordinary  meaning.  So  the  clause  usually 
embodied  in  such  contracts,  reserving  to  the 
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in&iirer  the  right  to  conduct  all  litigation  and 
negotiations  for  settlement  and  prohibiting 
tlie  insured  from  settling  or  incurring  any 
liability  without  the  consent  of  the  insurer, 
is  generally  construed,  as  in  the  reported 
case,  to  give  the  insurer  absolute  control  over 
the  case,  and  does  not  bind  it  in  any  way 
to  consult  the  interest  of  the  insured  before 
its  own,  so  long  as  it  acts  in  good  faith.  New 
Orleans,  etc.  R.  Co.  v.  Maryland  Casualty  Co. 
114  La.  153,  38  So.  89,  6  L.R.A.(N.S.)  562; 
Rumford  Falls  Paper  Co.  v.  Fidelity,  etc. 
Co.  92  Me.  574,  43  Atl.  503;  Davison  v.  Mary- 
land Casualty  Co.  197  Mass.  167,  83  N.  E. 
407;  Rosenbloom  v.  Maryland  Casualty  Co. 
153  App.  Div.  23,  137  N.  Y.  S.  1064;  C. 
Schmidt,  etc.  Brewing  Co.  v.  Travelers*  Ins. 
Co.  244  Pa.  St.  286,  90  Atl.  653,  52  L.R.A. 
(N.S.)  126.  In  the  case  last  cited  the 
court,  holding  that  an  insurance  company 
could  not  be  held  liable  for  a  judgment  in 
excess  of  the  face  value  of  its  policy  because 
it  had  refused  to  accept  an  offer  of  compro- 
mise for  a  smaller  sum,  said:  "The  rights 
of  the  parties  are  to  be  aetermined  by  the 
agreement  into  which  they  entered.  By  the 
provisions  of  the  policy,  the  insurance  com- 
pany was  obliged  to  defend  at  its  own  cost 
any  action  against  the  insured  and  the  entire 
management  of  the  defense  was  expressly 
intrusted  to  it  and  the  insured  was  forbidden 
to  settle  any  claim  or  to  interfere  in  any 
negotiations  for  settlement  or  in  any  legal 
proceeding  against  it.  The  insurer  was  under 
no  obligation  to  pay  in  advance  of  trial  and 
the  decision  whether  to  settle  or  to  try  was 
committed  to  it.  The  plain  words  of  the 
policy  have  no  other  meaning." 

In  New  Orleans,  etc.  R.  Co.  v.  Maryland 
Casualty  Co.  114  La.  153,  38  So.  89,  6  L.R.A. 
(N.S.)  562,  it  was  held  that  under  an  em- 
ployers* liability  insurance  contract  providing 
that  the  insured  should  not  settle  any  claim 
without  the  consent  of  the  insurer,  the  in- 
surer had  the  right  to  control  and  direct 
the  negotiations  for  a  settlement,  and  where 
it  refused  an  offer  of  compromise  and  a  judg- 
ment was  secured  against  the  insured  for 
more  than  the  face  of  the  policy  the  insured 
was  not  liable  for  the  excess. 

In  Rumford'  Falls  Paper  Co.  v.  Fidelity, 
etc.  Co.  92  Me.  574,  43  Atl.  503,  it  was  said: 
''Under  the  rigorous  stipulations  in  articles 
three  and  four  of  the  policy,  it  has  been  seen 
that,  excepting  the  privilege  of  settling  a 
claim  'at  his  own  cost,'  the  assured  retained 
no  authority  whatever  to  conclude  settlements 
or  manage  legal  proceedings.  Under  these 
articles  full  and  absolute  control  over  all 
defenses  to  actions  brought,  as  well  as  all 
negotiations  for  the  settlement  of  claims,  was 
surrendered  by  the  assured  to  the  defendant 
company.  In  this  case  the  defendant  com- 
pany refused  to  accept  Sawyer's  offer  of  set- 


tlement, and  exercised  its  exclusive  right  ta 
defend  the  suit  'in  the  name  and  on  behalf 
of  the  assured.'  Thus  the  assured  helplessly 
awaited  the  determination  of  the  question 
whether  in  that  instance  its  policy  of  indem- 
nity was  to  be  a  shield  in  its  own  bands,  or 
a  sword  in  the  hands  of  its  antagonist.  For 
it  has  been  seen  that,  as  a  result  of  the  litiga- 
tion, the  plaintiff  Sawyer,  who  offered  to 
accept  $1,000  as  a  compromise  settlement,  re- 
covered a  verdict  for  $4,250.  This  was  re- 
duced by  the  court  to  $2,500,  still  entailing, 
however,  a  loss  to  the  assured,  according  to 
the  defendant's  construction  of  the  policy, 
of  at  least  $1,000,  which  would  have  been 
prevented  by  the  proposed  settlement.  But 
the  assured  had  no  power  to  make  a  settle- 
ment 'except  at  his  own  cost.'  It  only 
reserved  the  right  to  render  all  'reasonable 
aid'  in  effecting  settlements.  The  power  to* 
decide  the  question  of  settlement  had  been 
surrendered  to  the  insurance  company.  Un- 
der these  circumstances,  the  managers  of  the 
assured,  believing  in  gobd  faith  that  an  accept- 
ance of  the  offer  of  settlement  would  be  to  the 
advantage  of  both  the  insurer  and  the  in- 
sured, might  be  expected  to  make  strenuous 
exertions  and  employ  all  legitimate  means  not 
prohibited  by  their  policy,  to  convince  the 
defendant  company  of  the  wisdom  and  ex- 
pediency of  the  proposed  adjustment;  and 
their  conduct  in  that  respect  should  now  be 
reviewed  with  reasonable  liberality  and 
charity." 

But  it  has  been  held  that  where  an  in- 
surer refused  to  accept  an  offer  of  compromise 
solely  for  the  purpose  of  coercing  the  insured 
into  paying  half  of  the  amount,  it  was  lia- 
ble for  the  full  amount  of  a  judgment  subse- 
quently obtained  against  the  insured,  even 
though  it  was  in  excess  of  the  face  of  the 
policy.  Brow^n  v.  London  Guarantee,  etc.  Co. 
232  Fed.  298,  wherein  it  was  said;  "The 
plaintiff  alleges  that  one  of  its  employees  was 
injured;  that  the  defendant  insurance  com- 
pany was  immediately  notified  thereof,  inves- 
tigated the  claim,  ascertained  that  there  was 
a  liability,  and  that  the  injured  party  would 
settle  for  $3,000,  $2,000  less  than  the  faee  of 
the  policy.  It  thereupon  notified  the  plaintiff 
of  the  offer  and  demanded  that  it  pay  one-half 
of  the  amount,  or  $1,500,  stating  that,  in 
case  the  plaintiff  would  not  do  so,  it  would 
permit  the  pending  action  to  proceed  to  trial, 
and  it  would  necessarily  result  in  a  judgment 
in  excess  of  the  face  of  the  policy,  so  that  the 
assured  would  ultimately  be  compelled  to  pay 
more  than  the  $1,500.  The  plaintiff  refused 
to  acceed  to  this  demand,  the  case  was  tried, 
and  the  employee  recovered  a  judgment  for 
$12,000.  The  insurance  company  thereupon 
paid  $5,000,  the  face  of  its  policy,  and  costs, 
and  refuses  to  pay  any  more.  This  action  is 
brought    to    recover    the    balance.     Now,    I 
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tmderstand  from  counsel,  confirmed  by  my 
own  investigation8>  there  are  no  authorities 
directly  in  point.  It  has  been  held  that,  un- 
der a  policy  like  the  one  in  question,  the  in- 
surance company  has  a  right  to  settle  with 
an  injured  employee  or  not,  as  it  deems  ad- 
Fisable,  and  if  it  neglects  or  refuses  to  do 
80,  and  litigates  the  matter  in  good  faith, 
and  judgment  is  recovered  for  more  than  the 
face  of  the  policy,  it  is  not  liable  for  the  eK- 
cess.  But  that  is  not  this  case.  This  is  a 
case  where,  according  to  the  allegations  of  the 
complaint,  the  insurance  company  attempted 
to  hold  up  the  assured  and  make  it  pay 
$1,500,  or  one-half  the  loss,  and,  because  it 
would  not  do  so,  suffered  the  action  to  pro- 
ceed to  judgment  for  more  than  double  the 
face  of  the  policy.  I  conclude  that  under  these 
circumstances  the  plaintiff  should  recover." 

However  the  provision  in  an  employers' 
liability  insurance  contract  prohibiting  the 
insured  from  settling  any  claim  against  him 
without  the  consent  of  the  insurer  has  been 
held  to  be  inapplicable  to  the  payment  of  & 
judgment  obtained  against  the  insured  on  the 
claim,  where  the  policy  further  provided  that 
the  insurer  should  be  liable  only  for  a  loss 
actually  sustained  and  paid  by  him  in  satis- 
faction of  a  judgment  after  trial  of  the  issue. 
Connoly  v.  Bolster,  187  Mass.  266,  72  N.  £. 
981;  Hears  Min.  Co.  v.  Maryland  Casualty 
Co.  162  Mo.  App.  178,  144  S.  W,  883. 

Nor  does  the  provision  in  an  employers' 
liability  insurance  contract  prohibiting  the 
insured  from  settling  any  claim  without  the 
consent  of  the  insurer  apply  to  a  settlement 
or  compromise  for  the  sum  for  which  the 
insured  would  be  liable  over  and  above  the 
amount  of  the  indemnity  provided  for  by  the 
policy.  General  Ace.  etc.  Corp.  v.  Louisville 
Home  Telephone  Co.  175  Ky.  96,  193  S.  W. 
1031,  L.R.A.1917D  952;  McAleenan  v.  Massa- 
chusetts, etc.  Ins.  Co.  173  App.  Div.  100,  159 
N.  Y.  S.  401,  affirmed  on  other  grounds  219 
N.  Y.  563,  114  N.  E.  114;  Pickett  v.  Fidelity, 
etc.  Co.  60  S.  C.  477,  38  8.  E.  160,  629.  In 
the  case  first  cited  it  was  said:  "If  the  in- 
sured for  his  own  protection  or  in  an  effort  to 
do  what  seems  to  him  right,  should  make  a 
settlement  or  compromise  with  the  claimant 
for  the  sum  for  which  he  would  be  liable  in 
excess  of  the  indemnity,  this  should  not  be 
regarded  as  interfering  with  the  right  of  the 
insurer  to  control  the  matter  in  so  far  as  its 
interests  were  affected,  because  in  no  event 
could  the  insured  recover  from  the  insurer 
the  amount  paid  by  him  without  its  consent." 

In  Pickett  v.  Fidelity,  etc.  Co.  60  S.  C.  477, 
38  S.  £.  160,  629,  the  court  set  out  the  pro- 
vision of  the  policy  and  its  construction  there- 
of as  follows:  "Sec.  4  of  the  policy  pro- 
vides, 'the  assured  shall  not,  except  at  his 
own  expense,  settle  any  claim,  nor  incur  any 
expense,  nor  Interfere  in  any  negotiations  for 
Bettlement  with  the  injured  person,  nor  in 


any  legal  proceedings,  without  the  consent 
of  the  company  previously  given  in  writing, 
etc'  This  provision  does  not  relate  to  a  set- 
tlement of  a  final  judgment  establishing  the 
employer's  liability  to  the  injured  employee, 
but  relates  to  such  a  settlement  of  the  claim 
for  damages  before  judgment  as  would  effect 
the  right  of  the  insured  to  a  fair  and  full 
judicial  investigation  of  the  claim,  for  dam- 
ages, and  was  designed  to  prevent  collusion 
between  the  insured  employer  and  the  injured 
employee,  to  the  prejudice  of  the  insurer. 
Under  this  provision,  for  illustration,  the 
insured  employer  and  the  injured  employee 
may  not  agree  upon  an  amount  as  the  dam- 
ages sustained,  and  seek  to  bind  the  insurer 
without  his  consent,  since  the  insurer  by  the 
policy  has  the  right  to  conduct  and  defend  the 
suit  for  damages;  but  we  see  no  reason  why 
the  employer  and  injured  employee,  pending 
a  suit  for  damages,  may  not  agree  that  in  the 
event  of  a  recovery  after  investigation  ex- 
ceeding the  amount  of  the  policy,  such  judg- 
ment shall  be  canceled  by  the  proceeds  of  the 
policy,  or  the  excess  in  the  judgment  over  the 
amount  of  the  policy  shall  be  remitted  or  set- 
tled for  a  specified  sum.  If  such  an  agree- 
ment could  be  in  any  sense  a  settlement  be- 
fore final  judgment,  it  wouM  not  be  a  settle- 
ment of  any  claim  at  the  expense  of  the 
insurer,  since  the  insurer  is  not  concerned 
with  so  much  of  the  claim  as  may  upon  final 
judgment  exceed  the  amount  of  the  policy." 
Where  a  settlement  was  made  by  author- 
ized agents  of  an  insurer  for  more  than  the 
amount  of  the  policy  and  the  money  was  paid 
by  the  insured  at  the  request  of  such  agents 
it  was  held  that  the  insurer  could  not  defend 
an  action  against  it  on  the  ground  that  the 
policy  provided  that  no  settlement  should 
be  made  except  with  the  written  consent  of 
the  insurer.  New  Amsterdam  Casualty  Co.  v. 
East  Tennessee  Telephone  Co.  139  Fed.  602, 
71  C.  C.  A.  586  (petition  for  writ  of  certiorari 
denied  201  U.  S.  646,  26  S.  Ct.  761,  50  U.  S. 
(L.  ed.)  903),  wherein  it  was  said:  "The 
obligation  of  the  insurance  company  was  to 
defend  the  suit  in  the  name  of  the  assured, 
or  'settle  same.'  The  contract  does  not  con- 
tain any  provision  in  respect  to  how  or 
through  what  agency  the  insurance  company 
should  either  defend  or  settle.  Those  were  mat- 
ters for  its  own  determination.  It  might  set- 
tle the  suit  through  its  attorneys,  or  through 
some  local  or  general  agent,  or  by  some  agent 
specially  appointed.  It  was  a  corporation,  and 
could  act  only  through  some  agency.  The 
assured  was  not  at  all  concerned,  provided 
the  settlement  did  not  exceed  the  indemnity 
for  which  the  insurer  was  liable,  as  to  how 
or  by  whom  it  should  settle  any  suit  it  was 
contractually  bound  to  defend  or  settle.  This 
defense  it  was  to  make  in  the  name  of  the 
assured,  and  implied  an  obligation  to  defend 
in  good  faith.    Inasmuch  as  its  own  liability 
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was  limited;  it  was  bound  to  take  care  that  no 
unnecessary  liability  was  cast  upon  the  as- 
sured by  a  negligent  defense.  So  with  its 
obligation  to  settle.  So  long  as  it  should 
settle  within  the  limits  of  its  contractual  obli- 
iiation,  the  assured  was  not  concerned.  But 
a  settlement  in  excess  of  that  would  require 
the  consent  of  the  assured,  who  would  have 
to  pay  the  excess.  To  enable  the  insurance 
company  to  defend  or  settle,  the  assured  was 
required,  upon  request,  'to  aid  in  securing 
information  and  evidence  and  in  effecting  set- 
tlements.* But  this  was  the  extent  of  the 
right  of  the  assured  in  the  matter  of  settle- 
ments, unless  it  should  make  a  settlement  of 
its  own  volition.  In  this  case  it  could  not 
call  upon  the  insurer  for  reimbursement  un- 
lesf^s  its  action  in  settling  a  claim  was  done 
with  the  consent  of  the  insurer  'previously 
given  in  writing.*  But  if  the  fact  was 
that  Miss  Hedger's  suit  was  settled  upon  an 
agreement  between  the  insurance  company 
and  herself,  and  the  money  paid  by  the  plain- 
tiff, at  the  instance  of  those  Avho  had  repre- 
sented the  insurance  company  in  the  defense 
and  in  settlement  of  the  Hedger  suit,  none  of 
the  provisions  of  the  policy  referred  to  in  the 
requests  of  the  defendant  would  have  any 
application  in  a  suit  for  the  recovery  of 
money  so  paid  by  the  insured,  to  the  extent 
of  the  indemnitv  due  under  the  other  terms 
of  the  contract  of  insurance.  The  distinction 
between  a  settlement  made  bv  the  insurance 
company,  and  assented  to  by  the  assured,  and 
one  made  by  the  assured  and  assented  to  by 
the  insurance  company,  may  not  be  a  very 
wide  one.  But  when  the  insurance  company 
endeavors  to  defeat  a  claim  otherwise  inde- 
fensible by  appealing  to  a  term  of  the  con- 
tract providing  that  it  shall  be  bound  by  no 
settlement  made  hy  the  assured  to  which  it 
has  not  consented  in  writing  before  the  set- 
tlement, the  distinction  is  vital." 

Failube  or  Refusal  of  Inbureb  to  Act. 

The  right  to  control  arbitrarily  the  settle- 
ment of  claims  given  to  an  insurance  company 
by  a  clause  in  the  contract  providing  that  the 
insured  shall  not  settle  any  claim,  except 
at  his  own  cost,  without  the  consent  of  the 
company  previously  given  in  writing,  is  lost 
where  the  insurer,  after  due  notice,  denies 
all  liability  and  refuses  to  take  any  part  in 
the  negotiations.  In  such  a  case  the  insurer 
is  held  to  waive  or  forfeit  its  right  under  the 
contract  and  the  insured  is  at  liberty  to  make 
the  best  settlement  he  can,  and  if  it  is  later 
determined  that  the  injury  was  included 
within  the  contract,  the  insurer  is  liable  for 
the  amount  of  the  settlement,  not  exceeding 
the  sum  provided  for  by  the  contract.  St. 
Louis  Dressed  Beef,  etc.  Co.  v.  Maryland  Cas- 
ualty Co.  201  V.  S.  173,  26  S.  Ct.  400,  50  U.  S. 
<L.  ed.)   712;  Southern  Ry.  News  Co.  v.  Fi- 


delity, etc.  Co.  83  S.  W.  620,  26  Ky.  L.  Rep. 
1217;  Butler  v.  American  Fidelity  Co.  120 
Minn.  157,  139  N.  \V.  35n,  44  L.R.A.(N.S.) 
609;  Carthage  Stone  Co.  v.  Travelers'  Ins. 
Co.  186  Mo.  App.  318,  172  S.  W.  458;  In  re 
Emmet,  214  N.  V.  553,  108  X.  E.  825 ;  Mayor 
V.  Commercial  Casualty  Ins.  Co.  169  App. 
Div.  772,  155  X.  Y.  sl  75;  U.  S.  Fidelity, 
etc.  Co.  V.  Pressler  (Tex.)  185  S.  W.  326. 
In  Butler  v.  American  Fidelity  Co.  supra,  it 
was  insisted  that  a  clause  in  the  contract 
required  that  a  judgment  after  trial  of  the 
issue  should  be  rendered  before  the  liability 
of  the  insurer  should  attach,  and  that  there- 
fore a  compromise  and  settlement  made  by 
the  insured  before  such  judgment  was  not 
binding  on  the  insurer  even  though  it  had 
failed  and  refused  to  take  control  of  the 
litigation.  Answering  this  contention  the 
court  said:  **If  the  lirst  contention  is  sus- 
tained, it  means  that  whenever  the  insurer 
refuses  to  defend  an  action,  leaving  its  entire 
conduct  to  the  insured,  the  latter,  if  he  is 
unwilling  to  lose  the  benefit  of  the  insurance 
he  has  paid  for,  must  go  to  the  expense  of  a 
trial,  and  take  the  chances  of  a  heavy  verdict, 
very  likely  in  excess  of  his  insurance.  He 
cannot  compromise;  he  dare  not  accept  a 
favorable  proposition  of  settlement,  without 
releasing  the  insurer  from  all  liability.  This 
does  not  sound  reasonable  or  right;  but,  if 
such  was  plainly  the  contract  of  the  parties, 
the  result  cannot  be  avoided.  The  company 
has  refused  to  take  the  defense,  has  refused 
to  exercise  its  right  to  settle  the  case,  or  de- 
fend it,  as  it  saw  tit.  and  has  left  the  entire 
control  and  conduct  of  the  litigation  with  the 
insured,  all  contrarv  to  its  contract.  The 
amount  paid  on  "a  reasonable  settlement  con- 
stitutes a  *lo8S  from  the  liability  imposed 
by  law'  as  much  as  does  the  payment  of  a 
judgment  rendered  after  a  trial.  The  condi- 
tion that  no  action  shall  lie  against  the  com- 
pany to  recover  under  the  policy  unless  it 
shall  be  brought  by  the  insured  for  the  loss 
or  expense  actually  sustained  and  paid  in 
money  by  the  Insured  in  satisfaction  of  a 
final  judgment,  after  trial  of  the  issue,  has 
been  complied  with  in  every  particular  except 
the  single  one  that  there  was  no  'trial  of  the 
issue.'  This  requirement  is,  of  course,  to 
prevent  collusive  settlements  by  the  insured 
and  the  plaintiff  in  the  action,  or  the  pay- 
ment of  a  gratuity.  But  when  it  appears,  as 
it  does  here,  that  the  settlement  was  in 
absolute  good  faith,  made  to  avoid  the  chance 
of  an  adverse  verdict  for  a  much  larger  sum, 
it  would  seem  grossly  unjust,  if  not  contrary 
to  public  policy,  to  insist  that  there  must  be 
in  every  case  an  actual  trial  and  verdict. 
The  law  favors  the  compromise  of  cases,  and 
the  ending  of  litigation." 

In  Interstate  Casualty  Co.  v.  Wallins  Creek 
Coal  Co.  164  Ky.  778,  176  S.  W.  217,  L.R.A. 
1916F  958.  it  was  held  that  if  after  due  notice 
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bv  the  insured  to  the  insurer  of  an  accident, 
the  insurer  failed  to  act,  the  insured  might, 
after  a  reasonable  time,  settle  the  claim  and 
the  insurer  was  estopped  to  set  up  the  defense 
that  it  had  not  given  its  consent  in  writing 
as  provided  by  the  contract,  its  failure  to  act 
within  a  reasonable  time  after  notice  amount- 
ing to  a  denial  of  liability  and  a  waiver  of 
the  provision  of  the  contract.  The  court 
said:  "The  letter  of  the  policy  contract  gives 
to  the  insurance  company  the  right  to  control 
the  conduct  of  the  insured  in  respect  to  the 
adjustment  of  any  claim  for  damages  that 
may  be  presented.  It  has  the  right  to  deny 
its  liability  entirely,  or  to  insist  that  the 
claim  for  damages  shall  be  contested,  or  to 
advise  that  it  be  adjusted  or  settled  in  some 
way.  Having  this  power  of  control  over  tho 
matter,  it  should  not  be  allowed  by  inaction 
or  indifference  to  prejudice  the  rights  of  the 
insured.  If  it  denies  its  liability,  it  should 
Bay  so,  and  if  it  admits  its  liabilty,  it  should 
advise  what  steps  it  wants  the  insiyed  to  take. 
Unless  it  does  one  of  these  things  with  rea- 
sonable promptness,  the  insured,  by  its  in- 
difference to  its  rights,  is  placed  at  a  dis- 
advantage that  it  ought  not  to  be  subjected 
to.  For  example,  the  insured  might  within  a 
reasonable  time  after  an  accident  has  occurred 
for  which  it  admits  its  liability,  and  which 
is  covered  by  its  indemnity  policy,  be  able 
to  compromise  and  settle  the  claim  for  a  rea- 
sonable sum,  thus  saving  the  annoyance  of 
having  the  claim  in  an  unsettled  condition 
and  the  expense  that  would  follow  litigation, 
and  also  the  loss  that  might  be  incurred  if  the 
claimant  succeeded  in  recovering  more  than 
the  indemnity  provided.  In  this  case  the  in- 
jured, after  waiting  more  than  three  months 
for  the  indemnity  company  to  direct  what 
it  wished  done,  considered  it  advisable  to  com- 
promise the  claim.  The  settlement  with  the 
claimant  was  made  in  good  faith,  upon  rea- 
sonable terms,  and  was  such  a  settlement 
as  a  prudent,  careful  business  man  would 
have  n;ade.  Under  these  circumstances,  the 
provisions  in  the  policy  contract  prohibiting 
a  settlement  unless  directed  in  writing,  should 
be  considered  waived,  and  the  insurance  com- 
pany estopped  to  rely  on  the  provisions  to 
defeat  a  recovery  by  the  insured  upon  the 
ground  that  the  insured  settled  the  claim 
without  its  authority.  If,  under  facts  similar 
to  those  appearing  in  this  case,  an  indemnity 
company  could  escape  liability  under  the 
clause  in  its  contract  that  it  should  not  be 
liable  for  expenses  incurred  without  its  con- 
sent, by  failing  or  refusing  to  do  or  say 
anything  to  the  insured  that  would  indicate 
its  wishes,  it  would  be  an  easy  matter  for 
an  indemnity  company,  under  a  conlract  like 
the  one  here  involved,  to  relieve  itself  from 
all  liability  by  simply  failing  br  refusing  to 
do  or  say  anything  after  it  had  received 
notice  of  an  accident  and  injury  for  which  it 


was  liable.  Such  a  construction  of  the  con- 
tract would  enable  the  insurance  company  to 
perpetrate  an  intolerable  fraud  on  the  insured 
and  make  it,  if  allowable,  an  easy  matter 
to  avoid  liability  in  any  case  in  which  it 
chose  to  pursue  this  course.  The  contract 
should  be  so  construed  as  to  afford  protection 
to  both  parties,  not  giving  either  the  right 
to  subject  the  other  to  unnecessary  loss  or  ex- 
pense. The  insured  under  it  cannot  bind  the 
insurer  by  unauthorized  settlements  if  the 
insurer  declines  to  make  a  settlement  within 
a  reasonable  time  after  it  has  notice  of  the 
claim,  nor  should  the  indemnity  company  be 
allowed  by  its  indifference  or  nonaction  to 
subject  the  insured  to  unnecessary  loss  and 
expense  that  might  have  been  avoided  if  it 
had  acted  with  reasonable  promptness.  Each 
of  the  parties  to  a  contract  like  this  has 
rights  that  the  other  must  respect,  and 
neither  can  by  negligence  or  indifference  or 
failure  to  act  violate  the  spirit  of  the  con- 
tract in  such  a  way  as  to  put  upon  the  other 
loss  that  it  need  not  have  suffered." 

But  in  Carthage  Stone  Co,  v.  Travelers' 
Ins.  Co.  186  Mo.  App.  318,  172  S.  W.  458, 
wherein  it  appeared  that  the  insurer  denied 
liability  and  refused  to  act,  but  later  advised 
the  insured  that  the  claim  could  be  settled 
for  $150,  which  suggestion  was  ignored  by 
the  insured  who  allowed  a  judgment  to  go 
against  it  by  default  for  $3,000,  it  was  held 
that  the  insurer  could  not  be  held  liable  for 
the  reason  that  the  insured  had  not  acted 
in  good  faith  in  the  performance  of  its  duty 
to  do  all  it  could  to  mitigate  tlie  damages. 

Where  an  insurance  company  denied  nil  lia- 
bility on  the  part  of  the  insured  and  directed 
him  not  to  pay  anything  or  incur  any  costs 
on  account  of  the  claim,  it  was  held  that  it 
could  not  afterward  limit  its  liability  to  the 
amount  at  which  the  liability  was  offered  to 
be  compromised,  but  which  was  refused  by 
the  insured  under  its  contract  and  instruc- 
tions from  the  insurer.  Fidelity,  etc.  Co.  v. 
Southern  R.  News  Co.  101  S.' VV.  900,  31 
Ky.  L.  Hep.  55. 


SOOTTEN 
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MOORE  ET  AL, 


Delaware  Supreme  Court — December  14,  1914. 
5  Boyce   (Del,)   545;  93  Atl.  37,3, 


Dower  —  Riglita  of  Widow  before  As- 
signment. 

A  widow  who  has  elected  to  take  dower, 
instead  of  under  the  will,  is  not  entitled  to 
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the  possession  of  any  particular  tract,  against 
the  devisees  or  heir's,  until  after  the  commis- 
sioners have  set  off  her  dower  to  her. 
Ejectment  ^  Basis  of  Recovery  —  Title 

of  Plaintiff. 

Plaintiffs  in  ejectment  must  recover  on  the 
strength  of  their  own  title,  not  on  the  weak- 
ness of  defendant's. 
Remainders  —  Acceleration. 

The  principle  of  acceleration  in  the  vesting 
of  a  remainder,  because  of  the  premature  ter- 
mination of  the  preceding  life  estate,  rests 
upon  testamentary  intention,  and  is  applied 
only  when  it  promotes  tliat  intention. 

[See  Ann.  Cas.  1014 A  856.] 
Wills  —  Renunciation  by  Widow  —  Ef- 
fect on  Risltts   of   Other  Devisees. 

Where  it  appears  from  a  will  that  the  pos- 
session of  the  remainderman  was  postponed 
solely  for  the  benefit  of  the  testator's  widow, 
who  was  given  a  life  estate,  it  is  presumed 
that,  on  her  renunciation  of  the  life  estate, 
the  remaindermen  are  entitled  to  enter  into 
enjoyment  at  once. 

[See  note  at  end  of  this  case.] 

Same. 

A  contention  that  the  election  by  a  widow, 
who  was  given  a  life  estate  under  a  will  to 
take  her  dower  interest,  -  destroys  the  con- 
tingent remainders  created  by  the  will,  since 
they  could  not  vest  until  the  death  of  the 
widow,  and  there  could  be  no  remainder  with- 
out a  particular  estate  to  support  it,  so  that 
testator  died  intestate  as  to  the  life  estate, 
will  not  be  sustained,  where  contrary  to  the 
testator's  intention,  and  probably  unsound. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  testator  gave  his  property  to  his 
wife  for  life,  and  after  her  death  to  his  chil- 
dren then  living,  or  in  case  of  their  death  to 
their  representatives,  share  and  share  alike, 
the  evident  intent  of  the  testator  was  to  pro« 
vide  first  of  all  for  his  wife,  and  to  give  the 
property  to  the  children  as  soon  as  his  wife^s 
interest  terminated,  and  they  are  therefore 
entitled  to  the  immediate  possession  as  soon 
as  the  widow  elected  not  to  take  under  the 
will,  whether  their  remainders  are  vested  or 
contingent. 

[See  note  at  end  of  this  case.] 

Error  to  Superior  Court,  Kent  county. 

Ejectment  by  Nettie  S.  Moore  et  al.,  plain- 
tiffs, against  EUa  Scotten,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  brings  error. 
The   facts  are   stated  in  the  opinion.     Af- 

Frank  H,  Davis  for  plaintiff  in  error. 
John  B.  Button  for  defendants  in  error. 

[546]  CuBTis,  C. — ^The  case  is  in  this  court 
on  a  writ  of  error  to  a  judgment  of  the  Su- 
perior Court  of  Kent  County  for  the  plaintiffs 
below,  entered  on  a  case  stated.  From  this 
statement  it  appears  that  Emory  Scotten  by 
will  gave  all  his  estate,  after  the  payment  of 
his  debts,  to  his  wife  for  life  and  after  her 


death  to  "my  then  living  children  (or  in  case 
of  their  death,  to  their  legal  representatives), 
[547]  share  and  share -alike."  At  the  testa- 
tor's death,  his  widow  and  searen  children 
survived  him,  and  the  latter  were  his  only 
heirs  at  law.  It  was  stated  in  most  general 
language  that  he  was  seized  of  a  number  of 
farms  and  parcels  of  land,  without  further 
particulars,  and  that  his  widow,  Ella  Scotten, 
under  a  claim  of  right,  is  in  possession  of  one 
of  said  farms,  described  in  most  general  lan- 
guage. Further,  that  she  had  appeared  in  the 
the  Orphans'  Court  and  elected  to  take  dower 
at  common  law  and  not  under  the  will,  but 
that  dower  had  not  yet  been  assigned  to  her. 
The  action  was  of  ejectment,  all  the  heirs  at 
law  being  plaintiffs  and  the  widow  the  defend- 
ant in  the  suit.  Upon  this  statement  the 
court  below,  after  argument,  gave  judgment 
for  the  plaintiffs  below.  Whereupon  a  writ 
of  error  was  taken  by  the  defendant  below, 
and  the  error  assigned  was  stated  briefly  to  be 
that  the  court  below  decided  in  favor  of  the 
plaintiffs. 

Treating  the  case  as  one  of  ejectment,  it 
is  clear  that  on  the  facts  agreed  upon,  and 
which  must  be  considered  to  have  been  the 
basis  of  the  decision  of  the  court  below,  that 
judgment  was  the  only  one  that  could  have 
been  rendered.  A  widow  given  a  life  estate 
in  all  her  husband's  property  made  a  valid 
election  to  decline  that  provision  and  to  take 
the  rights  which  the  law  gives  to  her  inde- 
pendent of  the  will.  There  being  childrai, 
her  right  is  to  have  one- third  of  all  her 
husband's  land  for  life,  and  a  method  is  pro- 
vided by  statute  for  assigning  and  laying  off 
to  her  by  metes  and  bounds  certain  desig- 
nated land  to  be  held  by  her  in  severalty  for 
and  during  the  term  of  her  life.  This  land 
when  so  laid  off  by  commissioners  appointed 
for  the  purpose,  she  holds  as  tenant  in  dower 
and  to  the  exclusion  of  all  who  claim  under 
her  deceased  husband,  and  it  is,  therefore, 
held  by  her  under  a  claim  of  right.  But  until 
this  assignment  has  been  made  the  widow  has 
no  exclusive  right  to  any  particular  parcel 
of  land  of  her  husband,  and  cannot  make  her 
own  choice  of  a  particular  farm,  or  other  par- 
ticular parcels  of  land,  to  be  held  by  her  as 
tenant  in  dower.  The  commissioners  may  lay 
off  to  her  one,  or  more,  parcels  out  of  several, 
or  may  lay  off  to  her  parts  of  each  parcel, 
and  it  is  for  them  and  not  for  her  to  decide 
how  it  18  to  be  done,  or  what  particular  lands 
she  shall  take  as  doweress.  But  in  addition, 
it  [548]  is  settled  that  before  the  assignment 
is  made  to  her  of  the  particular  land  of  which 
she  is  to  be  tenant  in  dower,  she  is  not  en- 
titled to  the  possession  of  any  particular  land. 
Coulter  V.  Holland,  2  Har.  (Del.)  330,  333; 
Sharpley  v.  Loper,  5  Har.    (Del.)    373. 

While  it  is  clear  that  the  widow  had  no 
valid  claim  to  the  ownership  or  possession  of 
the  farm  which  she  occupied,  still  the  plain- 
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tiffs  in  the  action  of  ejectment  must  recover 
on  the  strength  of  their  own  title  and  not 
on  the  weakness  of  the  title  of  the  defendant. 
Therefore  it  is  necessary  to  examine  the 
question  raised  an  to  the  title  of  the  plaintiffs, 
as  shown  by  the  agreed  statement  of  facts. 

It  is  urged  by  counsel  for  the  plaintiffs  in 
the  ejectment,  the  children  of  the  testator, 
that  the  gift  in  remainder  was  contingent,  the 
persons  to  take  in  remainder  being  uncertain 
and  unascertained  until  the  death  of  the 
life  tenant,  for  the  gift  was  to  those  children 
living  at  the  death  of  the  widow.  Further- 
more., that  the  election  of  the  widow,  and  the 
consequent  termination  of  her  testamentary 
estate  in  the  whole  of  the  real  estate  of  the 
testator,  did  not  accelerate  the  vesting  of  the 
estate  in  renuiinder,  because  the  remainder 
was  a  contingent  one;  but  that  the  disap- 
pearance of  the  preceding  life  estate  caused 
the  gift  in  rem^-inder  to  fail,  because  every 
remainder  must  be  supported  by  a  prior  es- 
tate: and  as  a  consequence  the  testator  died 
intestate,  and  the  plaintiffs  in  the  ejectment 
1)eing  the  heirs  at  law  of  the  testator  were 
and  are  entitled  absolutely  to  all  of  the  tes- 
tator's real  estate,  subject,  of  course,  to  the 
dower  rights  of  the  widow. 

On  the  other  hand,  if  the  remainder  is  vest- 
ed, there  is  an  acceleration  by  the  ending  of  the 
hfe  estate,  and  those  children  of  the  testator  ' 
who  were  then  living  thereupon  became  and 
are  now  entitled  to  the  whole  of  the  real  es- 
tate of  the  testator,  subject  to  the  dower 
rights  of  the  widow.  Or  it  may  be  held  that 
even  if  the  remainder  be  contingent,  and  for 
that  reason  there  is  no  acceleration,  still  the 
estate  in  remainder  was  not  destroved,  but 
that  during  the  life  of  the  widow  the  testator 
died  intestate  and  all  the  real  estate  de- 
scended to  his  heirs  at  law,  the  persons  ulti- 
mately entitled  being  determinable  only  after 
her  death.  In  either  point  of  view,  then,  the 
plaintiffs  were  entitled  to  a  judgment  in 
{549]  their  favor  in  the  ejectment  suit,  both 
because  of  the  strength  of  their  own  title  and 
also  because  of  the  w^eakness  of  the  title  of 
the  defendant  to  the  particular  land  referred 
to  in  the  case  stated.  This  court  might, 
therefore,  content  itself  with  affirming  the 
judgment  of  the  court  below,  but  in  this  case 
the  reasons  for  the  decision  are  important, 
and  *it  seems  necessary,  therefore,  to  state 
theuL 

The  principle  of  acceleration  in  the  vesting 
of  a  remainder  by  the  premature  termination 
of  the  preceding  life  estate  rests  upon  the 
testamentary  intention,  and  will  be  applied 
only  when  it  promotes  that  intention,  and 
never  when  it  defeats  it.  Holdren  v.  Holdren, 
78  Ohio  St.  276,  85  N.  E.  587,  18  L.R.A. 
<N'.S.)  272.  When,  therefore,  it  appears 
that  the  possession  of  the  remaindermen  is 
postponed  solely  for  the  benefit  of  the  widow 


of  the  testator,  it  is  presumably  the  intention 
of  the  testator  that  her  renimciation  of  the 
provisions  made  for  her  for  life  is  equivalent 
to  her  death,  and  the  beneficiaries  entitled  in 
remainder  enter  into  enjoyment  at  once,  sub- 
ject to  her  rights  at  law  if  she  so  elects. 
Page  on  Wills,  p.  874,  citing  cases;  Ooover's 
Appeal,  74  Pa.  St.  143;   Ferguson's  Estate, 
138  Pa.  8t.  208,  20  Atl.  945;  Randall  v.  Ran- 
dall, 85  Md.  430,  37  Atl.  209;   Schulz's  Es- 
tate, 113  Mich.   692,  71  N.  W.   1079.     This 
principle  of  acceleration  will  be  applied,  and 
the  result  of  it  will  be  effective  in  cases  where 
tiiere  is  a  8ubstitutionai*y  gift  for  a  legatee 
or  beneficiary  dying  in  the  life  of  the  widow. 
Schulz's  Estate,  113  Mich.  592,  71  N.  W.  1079. 
The   general    principle    of   acceleration    was 
recognized  by  the  Chancellor  in  the  case  of 
Shepard  v.   Burr,   10  Del.  Ch.  182,  87  Atl, 
1020    (1913)    but  deemed  inapplicable  there. 
If  the  principle  is  based  on  the  presumed 
intention  of  the  testator,  there  need  be  no 
distinction  made  between  vested  and  contin- 
gent remainders  in  its  application.    The  tes- 
tator could  not  in  any  case  have  intended 
to  give  his  widow  the  power  by  electing  to 
take  against  the  will  to  increase,  or  decrease, 
the  shares  which  come  to  those  to  whom  the 
property  was  given  after  her  interest  came  to 
an  end.     This  is  well  illustrated  in  the  case 
of  Holdren  v.  Holdren,  78  Ohio  St.  27e,  85 
N.  E.  537,  reported  with  notes  in  18  L.R.A. 
(N.S.)   272.     There  the  effect  of  the  acceler- 
ation [550]  would  have  changed  the  shares 
which  they  would  have  received,  and  the  court 
refused  to  apply  it  fully.    In  the  case  of  Dale 
V.   Bartley,  58  Ind.  101,  a  hardship  would 
also  have  resulted  from  an  application  of  the 
rule. 

Some  courts  have  refused  to  apply  this 
principle  in  cases  where  the  life  estate  is 
followed  by  a  contingent  remainder,  while 
recognizing  its  application  to  a  vested  re- 
mainder. Augustus  v.  Seabolt,  3  Mete.  { Ky. ) 
155  (1860);  Brandenburg  v.  Thorndike,  IsO 
Mass.  102,  28  N.  E  575;  Dale  v.  Bartley,  58 
Ind.  101;  In  re  Ounning,  234  Pa.  St.  144, 
83  Atl.  61   (1912). 

In  the  late  case  of  In  re  Gunning,  cited 
above,  the  court  said  emphatically  and 
broadly: 

**No  case  is  cited,  and  none  has  been  found,  ' 
where  a  contingent  remainder  following  a 
particular  estate,  given  on  a  condition  which 
has  failed,  has  been  held  to  have  been  acceler- 
ated by  the  failure  of  the  particular  estate  to 
vest,  on  account  of  the  nonperformance  of  the 
condition.  Where  a  widow  is  given  a  life 
interest  and  elects  to  take  against  the  will,  or 
where,  as  in  one  case  in  Jarman  on  Wills  a 
monk  is  given  a  life  estate  which  he  is  unable 
to  take,  the  life  tenants  are  regarded  as  if 
dead,  and  the  vested  remainders  are  acceler- 
ated accordingly." 
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But  the  court  overlooked  Coover's  Appeal, 
74  Pa.  St.  143,  where  the  court  said: 

"If  these  bequests  were  contingent,  to  vest 
on  the  death  of  the  widow,  .  .  .  her  re- 
nunciation had  the  same  effect  in  determining 
the  contingency  as  her  death.  It  would  not 
be  pretended  that,  had  she  died  when  she  re- 
nounced, any  legatee  answering  the  descrip- 
tion in  the  will,  then  in  full  life,  would  not 
have  taken  under  it." 

If  it  be  necessary  to  decide  whether  the  re- 
mainder be  vested  or  contingent,  it  will  be 
found  that  the  authorities  are  in  hopeless  con- 
flict on  this  subject.  A  devise  to  the  testa- 
tor's children  living  at  the  death  of  a  life 
tenant,  as  a  class,  with  substitution  of  issue 
for  any  who  may  then  be  dead,  is  in  some 
cases  considered  a  vested  remainder,  and  in 
others  a  contingent  one.  2  Williams  on  Ex- 
ecutors (6th  Am.  Ed.)  637,  note. 

The  theory  urged  by  the  counsel  for  the 
plaintiffs  in  error  to  the  effect  that  the  elec- 
tion of  Scotten's  widow  destroyed  the  contin- 
gent remainder,  which  must  have  a  precedent 
estate  to  [551]  support  it,  was  repudiated  in 
the  case  of  Wakefield  v.  W^akefield,  256  111. 
296,  100  N.  E.  276,  Ann.  Cas.  1913E  414 
(1012),  where  a  life  estate  was  given  to  the 
testator's  widow.  **The  fact  that  she  chooses 
to  decline  the  provisions  of  the  will  in  her 
favor  does  not  destroy  the  will,  or  render  any 
part  of  the  estate  intestate."  In  some  cases 
the  courts  have  held  that  when  acceleration 
is  denied  to  contingent  remaindermen  the 
testator  died  intestate  pending  the  life  estate. 
Augustus  V.  Seabolt,  3  Mete.  (Ky.)  165; 
In  re  Gunning,  234  Pa.  St.  144,  83  Atl.  61. 
But  this  is  surely  a  strain  on  the  supposed 
•  testamentary  intention,  and  does  not  seem  a 
sound  principle. 

In  tills  case  it  is  clear  that  the  testator, 
Emory  Scotten,  intended  to  make,  first  of 
all,  ample  provision  for  his  wife  by  giving 
to  her  all  his  estate  for  life.  Also  that  his 
intention  was  that  his  children  should  take 
all  his  estate  as  soon  as  her  prior  interest 
terminated,  either  by  death  or  renunciation, 
or  otherwise,  and  that  he  postponed  the  en- 
joyment of  possession  of  his  estate  by  his 
children  only  in  order  to  provide  for  his  wife 
during  her  life.  When  she  chose  to  take  less 
'  than  he  gave  her,  his  children  should  not,  be- 
cause of  some  technical  rule  of  law  relating  to 
estates  following  life  estates,  be  made  to  wait 
for  a  full  enjoyment  of  their  rights.  There- 
fore, where,  as  here,  the  testator  gave  all  his 
property  to  his  wife  for  life,  and  at  her  death 
to  his  children  then  living,  and  in  case  of 
their  death  to  their  legal  representatives, 
share  and  share  alike,  and  the  widow  elected 
to  take  against  the  will,  this  premature  ter- 
mination of  her  interest  as  devisee  caused 
the  interest  of  the  testator's  children  to  be  a 
present  right  of  possession,  subject  only  to 


the  widow's  rights  at  law,  for  such  is  the 
evident  intention  of  the  testator,  whether  un- 
der the  will  the  estate  of  the  children  be  con- 
sidered vested  or  contingent. 

It  is  not  necessary  to  consider  in  this  case 
the  equitable  doctrine  of  the  sequestration  of 
the  estate  and  property  relinquished  by  the 
life  tenant  and  the  application  thereof  to  dis- 
appointed beneficiaries,  because  the  remain- 
dermen take  in  equal  portions  all  the  estate 
subject  to  the  widow's  dower. 

For  the  reasons  here  assigned,  the  plaintiffs 
in  the  ejectment  [552]  suit  below  were  en- 
titled to  possession  as  against  the  widow  to 
whom  dower  has  not  been  assigned,  and  the 
judgment  having  rightly  been  entered,  the 
judgment  below  is  affirmed. 


NOTE. 

£IPeet  of  Widow's  Reaimoiatioii  of 
Will  oA  Rights  of  Other  Xiesatees  or 
X>evisees. 

Introductory,  412. 

In  General,  412. 

Compensation    to    Disappointed    Legatee  or 

Devisee,  413. 
Acceleration  of  Remainder,  413. 
Contribution   between   Legatees  or   Devisees, 

416. 
Abatement  of  Legacies  and  Devises,  416. 


Introdfictory, 

The  earlier  cases  dealing  with  the  effect 
of  a  widow's  renunciation  of  the  provisions 
made  for  her  by  the  will  of  her  hus^band  on 
the  rights  of  other  legatees  or  devisees  are 
discussed  in  the  note  to  Wakefield  v.  Wake- 
field, Ann.  Cas.  1913E  416.  The  purpose  of 
this  note  is  to  collate  the  more  recent  cases 
on  that' subject. 

In  General, 

The  general  rule  is  that  where  the  widow 
of  a  testator  renounces  the  provisions  made 
for  her  in  the  will  effect  will  be  given  to  the 
provisions  of  the  ^411  respecting  the  other 
devisees  and  legatees  mentioned  therein  as 
near  as  may  be,  subject  to  the  claims  o|  the 
widow  on  the  property  resulting  from  her 
renunciation.  Pace  v.  Pace,  271  111.  114,  110 
N.  E.  878;  Davis  v.  Hilliard,  129  Md.  348.  99 
Atl.  420;  Wyllner's  Estate,  24  Pa.  Dist.  780; 
Meek  v.  Trotter,  133  Tenn.  145,  180  S.  W. 
176.     And  see  the  reported  case. 

In  Meek  v.  Trotter,  supra,  it  appeared  that 
the  testator  left  certain  real  estate  to  his 
widow  for  life  to  use  so  much  of  its  income 
as  was  necessary  for  her  support  and  to  hold 
the  balance  of  tlie  income  in  trust  for  certain 
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gnndchildren,  the  accumulation  at  the 
widow's  death  to  be  divided  among  the  grand- 
children. The  real  estate  was  to  go  to  certain 
remaindermen.  There  was  also  a  residuary 
clause  in  favor  of  the  grandchildren.  The 
widow  having  renounced  the  will  the  court 
said:  "Such  waiver  or  dissent  by  the  widow 
blots  out  all  the  provisions  of  the  will  for 
the  widow,  and  leaves  the  remaining  provi- 
sions of  the  will  in  force,  to  be  accommo- 
dated equitably  to  the  state  of  the  testator's 
property  as  left  by  such  action.  The  will  is 
to  be  enforced  notwithstanding,  as  nearly  in 
accordance  with  the  scheme  devised  by  the 
testator  as  it  can  be." 

C^mT^enaatiim.to  Disappointed  Legatee  w 

Devisee. 

When  a  widow  renounces*  the  provision 
made  for  her  in  the  will  of  her  husband  and 
claims  her  share  under  the  law,  the  property 
thus  renounced  may  be  sequestered  for  the 
benefit  of  those  devisees  or  legatees  who  have 
suffered  by  the  widow's  renunciation,  as  com- 
pensation for  their  loss.  Pace  v.  Pace,  271 
111.  114,  110  N.  E.  878;  Cotton  v.  Fletcher, 
77  X.  H.  216,  Ann.  Cas.  1915A  1225,  90  Atl. 
510. 

In  the  case  first  cited  it  appeared  that  a 
widow  renounced  the  provision  made  for  her 
by  the  testator  in  his  will,  claiming  under  the 
statute,  and  filed  a  bill  for  a  partition.  The 
court,  holding  that  the  land  renounced  by  the 
widow  could  be  sequestered  for  the  benefit  of 
specific  devisees  to  compensate  them  for  the 
loss  sustained  bv  the  widow's  renunciation, 
said:  **VVhere  a  devisee  having  the  right  of 
election  exercises  such  right,  a  court  of  equity 
will  take  hold  of  that  which  is  relinquished 
to  compensate,  as  far  as  may  be,  the  dis- 
appointed devisees  and  apply  it  in  place  of 
the  devise  or  devises  defeated.** 

Acceleration    of   Remainder, 

It  has  been  held  that  in  case  a  widow^  who 
has  been  given  an  estate  for  life  by  the  will 
of  her  husband,  renounces  the  provision  made 
for  her  in  the  will  and  elects  to  take  under 
the  law,  her  life  estate  is  thereby  extinguished 
and  the  estate  in  remainder  is  accelerated, 
the  same  as  if  she  had  died.  O'Bear  v.  Bogie, 
157  Ky.  666,  163  8.  W.  1107;  Davis  v.  Bil- 
liard, 129  Md.  348,  99  Atl.  420;  Heraty's 
Estate,  22  Pa.  Diat.  847;  In  re  Spangler,  23 
Pa.  Dist.  332 ;  Wyllner's  Estate,  66  Pa.  Super. 
Ct.  396;  In  re  Disston's  Estate,  257  Pa.  St. 
537,  101  Atl.  804.  See  also  Meek  v.  Trotter» 
133  Tenn.  145,  ISO  S.  W.  176.  And  see  the 
reported  case.  • 

In  0*Rear  v.  Bogie,  supra,  it  appeared  that 
a  testator  devised  land  to  his  wife  for  life, 
and  on  her  death  to  a  brother  for  life,  re- 
mainder over  to  the  descendants  of  testator's 
brothers  and  sisters  then  living.    The  brother 


having  died  before  the  testator,  it  was  held 
on  the  renunciation  of  the  will  by  the  widow, 
the  remainder  over  was  accelerated  and  took 
effect  in  possession  instantly,  subject  to  the 
widow's  dower,  as  though  on  her  death,  al- 
though the  remainder  was  contingent.  The 
court  said:  "It  is  well  settled  that  if  prop- 
erty be  devised  to  A  for  life  with  remainder 
to  B  and  the  remainder  to  B  is  vested,  if  the 
life  estate  is  terminated  in  any  way  as  by  the 
renunciation  of  the  will  by  the  widow,  the 
remainder  is  precipitated  and  takes  effect  in 
possession  then.  (Curling  v.  Curling,  8  Dana 
38;  Wood  v.  Wood,  1  Mete.  612;  Peynado  v. 
Peynado,  82  Ky .  6. )  But  it  is  inisisted  that 
this  rule  cannot  be  applied  where  the  remain- 
der is  contingent,  and  that  as  the  devise  over 
is  to  the  children  then  living  of  the  testator's 
brothers  and  sisters,  and  to  the  then  living 
descendants  of  such  of  them  as  are  then  dead, 
the  descendants  to  take  what  their  respective 
ancestors  would  have  taken  if  they  had  been 
alive,  the  persons  who  will  take  the  estate 
at  the  widow's  death  cannot  be  known  imtil 
her  death  and  therefore  the  remainder  is  con- 
tingent and  cannot  be  accelerated  by  her  re- 
nunciation. .  .  .  While  there  are  not  a 
few  cases  holding  that  the  renunciation  of  a 
will  by  the  widow  will  not  precipitate  a  con- 
tingent remainder,  they  recognize  the  rule 
that  this  will  not  be  so  held  where  to  do  so 
will  defeat  the  testator's  intention  apparent 
on  the  whole  will,  and  we  are  of  opinion  that 
this  case  falls  within  the  exception." 

In  Meek  v.  Trotter,  133  Tenn.  145,  180  S.  W. 
176,  it  appeared  that  a  testator  left  certain 
real  estate  to  his  widow  for  life,  to  use  so 
much  of  its  income  as  was  necessary  for  her 
support  and  to  hold  the  balance  of  the  in- 
come in  trust  for  certain  grandchildren,  the 
accumulation  at  the  widow's  death  to  be 
divided  among  said  grandchildren.  The  real 
estate  was  to  go  to  certain  remaindermen. 
There  was  also  a  residuary  clause  in  favor  of 
the  grandchildren.  Dower  was  assigned  dis- 
proportionately in  the  real  estate  on  a  renun- 
ciation by  the  widow  of  the  provisions  made 
for  her  in  the  will.  The  court  while  charg- 
ing the  accelerated  remainder  with  a  duty  to 
contribute  to  disappointed  legatees  (see 
infra  this  subdivision)  recognized  the  rule 
of  acceleration,  saying:  "It  is  not  con- 
troverted that  when  the  widow  dissented 
and  elected  to  take  under  the  law  and  not 
under  the  will,  the  estates  limited  in  remain* 
der  to  I>^renoe  Meek,  Dona  Trotter,  Agnes 
Hcnritee,  and  Joseph  M.  Trotter  were  acceler- 
ated, so  that  these  devisees  became  entitled, 
nothing  else  appearing,  to  the  immediate  pos- 
session and  beneficial  use  ol.  such  of  the 
property  devised  to  the  widow  for  life  and  to 
them  in  remainder  as  was  not  assigned  to 
the  widow  as  dower.  The  legal  effect  of  the 
dissent  was  the  same  as  regards  the  widow '»< 
life  estate  as  if  she  had  died.    .    .    .    The  deci- 
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sions  elsewhere,  also,  appear  to  be  uniform  to 
the  effect  that  a  renunciation  by  a  widow  of  a 
life  interest  given  her  by  the  will  is  equivalent 
to  its  termination  by  her  death  so  far  as  the 
vesting  in  possession  of  the  remainder,  by 
way  of  acceleration,  is.  concerned." 

The  rule  applies  to  personal  property  as 
well  as  to  real  property.  Davis  v.  Billiard, 
120  Md.  348,  99  Atl.  420.  In  that  case  it 
appeared  that  bank  stock  was  left  to  a  widow 
for  life,  with  a  provision  that  on  her  death 
it  should  be  sold  and  the  proceeds  paid  over 
to  testator's  grandchildren.  It  was  held  that 
on  the  renunciation  by  the  widow  of  the 
provisions  made  for  her  in  the  will,  her  life 
estate  in  the  bank  stock  ceased,  as  if  she 
had  died,  and  that  it  should  be  sold  under 
the  provisions  of  the  will  and  the  proceeds 
paid  to  the  grandchildren  at  once. 

It  has  been  held  that  when  a  testator  gives 
an  estate  for  life  to  his  widow,  with  remain- 
der over,  and  his  intention  is  shown  in  ex-* 
press  terms  or  by  necessary  implication  that 
the  remainder  shall  not  take  effect  until  the 
death  of  the  widow,  the  remainder  will  not 
be  accelerated  though  the  widow  renounces 
the  provisions  made  for  her  in  said  will. 
Wyllner's  Estate,  24  Pa.  Dist.  780;  Reig- 
hard's  Estate,  253  Pa.  St.  43,  97  Atl.  1044. 

In  the  case  last  cited  it  appeared  that  a 
testator  left  his  estate  in  trust  for  a  period 
of  ten  years  from  his  death  or  during  the  life 
of  his  wife  if  she  lived  longer  than  that  pe- 
riod, to  pay  a  certain  portion  of  the  income 
thereof  to  his  widow,  and  the  balance  of  the 
income  to  others  during  the  period,  and  at 
the  expiration  of  the  trust,  to  divide  the 
estate  among  seventeen  remaindermen,  spe- 
cifically stating  that  in  case  his  widow  should 
renounce  the  provision  made  for  her  in  said 
will,  two  of  the  annuities  should  become  void. 
The  widow  elected  to  take  against  the  will. 
The  court  held  that  the  remainders  were  not 
accelerated  by  the  widow's  renunciation  in- 
asmuch as  the  trust  must  be  continued  for  the 
benefit  of  other  annuitants  in  accordance  with 
the  terms  of  the  will,  saying:  ''While  the 
election  of  the  widow  to  take  against  the  will 
is  equivalent  to  her  death,  Ferguson's  Es- 
tate, 138  Pa.  St.  208;  Vance's  Estate,  141 
Pa.  St.  201,  as  to  her  the  trust  is  ended,  and 
if  there  be  no  trust  for  others,  the  payment 
of  the  whole  estate  is  accelerated;  such  is  not 
the  law  where  provisions  for  others  oontinne 
the  trust.  This  trust  was  created,  inter  alia, 
to  provide  during  the  oontinuanee  of  the 
period  for  the  payment  of  certain  annuities 
to  testator's  brothers,  sisters  and  a  nephew. 
Testator  had  in  mind  the  possibility  of  his 
wife's  election-  to  take  against  his  will,  be- 
cause he  provided  that  her  refusal  should 
forfeit  the  benefit  of  two  annuitants.  But 
he  still  had  in  mind,  notwithstanding  her  re- 


jection ot  the  provisions  of  his  will,  the  main- 
tenance of  the  trust  for  the  other  pm'poses 
set  forth.  He  desired  to  postpone  his  bounty 
to  his  ultimate  beneficiaries  for  reasons  which 
seemed  good  to  him.  His  trustees  for  ten 
years,  or  during  his  wife's  life,  if  she  lived 
beyond  that  period,  are  to  manage  and  con- 
trol the  trust  property;  to  pay  out  the  net 
income  in  a  designated  manner;  to  have  full 
power  to  purchase  and  s^l  personal  and  real 
property ;  to  invest  and  reinvest  the  proceeds 
in  such  securities  as  they  may  deem  best;  to 
determine  whether  the  annuity  paid  to  the 
brother,  Henry,  should  be  given  to  his  wife 
and  children  in  case  he  did  not  provide  for 
them;  and  finally,  at  the  expiration  of  the 
trust  period,  to  divide  the  estate  into  seven- 
teen parts  and  distribute  it.  This  time  for 
distribution  has*not  yet  arrived,  even  though 
the  widow  has  elected  to  take  against  the 
will;  testator  directed  the  distribution  of 
the  corpus  of  his  estate  to  be  postponed 
during  the  trust  period;  he  directed  his 
executors  to  nuwage  and  control  the  whole  of 
his  estate  to  that  time." 

In  some  cases  it  has  been  held  that  an 
estate  in  remainder  is  not  accelerated  by  the 
renunciation  by  the  testator's  widow  o!  the 
provision  made  for  her  under  the  terms  of  the 
will  when  the  renunciation  results  in  a  sub- 
stantial diminution  of  the  assets  of  the  estate 
remaining  to  carry  out  the  provisions  of  the 
will  as  to  otber  devisees  and  legatees,  but 
that  the  life  estate  will  be  applied  to  compen- 
sate disappointed  legatees  or  devisees.  Cot- 
ton V,  Fletcher,  77  N.  H.  216,  Ann.  Cas. 
1915A  1226,  90  Atl.  510;  Heraty's  EsUte,  22 
Pa.  Dist.  847. 

In  Meek  v.  Trotter,  133  Tenn,  145,  180  S. 
W.  176,  it  appeared  that  a  testator  left  cer- 
tain real  estate  to  his  widow  for  life,  to  use  so 
much  of  its  income  as  was  necessary  for  her 
support  and  to  hold  the  balance  of  the  income 
in  trust  for  certain  grandchildren,  the  accu- 
mulation at  the  widow's  death  to  be  divided 
among  the  grandchildren.  The  real  estate 
was  to  go  to  certain  remaindermen.  There 
was  also  a  residuary  clause  in  favor  of  the 
grandchildren.  The  court  declared  that  the 
renunciation  by  the  widow  of  the  provisions 
made  for  her  by  the  will  of  her  deceased  hus- 
band affected  the  residuary  devisees  injurious- 
ly, and  that  they  were  entitled  to  have  the 
estate  renounced  by  the  widow  sequestered 
for  their  benefit.  After  stating  the  general 
rule  as  to  acceleration,  the  court  said :  'The 
rule  of  equity  is  to  treat  the  substituted 
devise  or  bequest  to  the  wife  as  a  trust 
in  her  for  the  benefit  of  the  disappointed 
claimants;  and  the  court  will  assume 
jurisdiction  to  sequester  the  benefit  intend- 
ed  for  the  refusing  wife,  in  order  to  secure 
compensation  to  those  whom  her  election 
disappoints.      Sandoe's    Appeal,    66    Pa.    St. 
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314;  Batione's  Estate,  136  Pa.  St.  317,  20  Atl. 
572;  McReynolds  v.  Counts,  9  Grat.  (Va.) 
242.  The  renounced  benefit  may  be  conceived  of 
ad  intercepted  in  devolution  and  sequestered 
as  the  property  of  the  widow  for  such  indem- 
nity. Therefore,  even  if  the  minors  be  denned 
residuary  legatees  they  would  not  in  this  case 
in  legal  contemplation  resort  for  indemnifica- 
tion to  any  estate  belonging  to  Florence  Meek 
and  the  other  devisees.  The  tolling  or  charge 
by  equity  in  behalf  of  the  minors  would  4)e 
&  condition  of  their  taking  charge  of  the  ac- 
celerated remainder  interests.  The  right  of 
residuary  legatees  to  such  indemnity  was 
recognized  and  enforced  in  Firth  v.  Denny,  2 
Allen  (Mass.)  408;  Hinkley  v.  House  of 
Refuge,  40  Md.  461,  17  Am.  Rep.  617.  Woer- 
ner,  in  his  work  on  Administration,  says  on 
this  subject:  'The  rejection  by  the  widow  of 
the  provisions  made  for  her  by  the  will  gen- 
erally results  in  the  diminution  or  contraven- 
tion of  devises  and  legacies  to  other  parties. 
The  rule  in  such  case  is  that  the  devise  or 
legacy  which  the  widow  rejects  Is  to  be  ap- 
plied in  compensation  of  those  whom  her  elec- 
tion disappoints.' " 

In  Cotton  V.  Fletcher,  77  N.  H.  216,  Ann. 
Cas.  1915A  1225,  00  Atl.  510,  it  appeared 
that  a  testator  left  to  his  widow,  among  other 
'  things,  a  life  interest  in  certain  property. 
;She  renounced  the  provision  made  for  her  in 
the  will.  This  reduced  the  amounts  going 
to  the  remaindermen  and  at  the  same  time 
left  undisposed  of  the  income  from  her  life 
estate  which,  it  was  lield,  should  be  applied 
to  making  up  the  disappointment  of  the  lega- 
tees. The  court  said:  "The  principal  ques- 
tion argued  by  counsel  is  whether  the  remain- 
ders after  the  life  estate  to  the  widow,  are 
accelerated  so  as  to  take  effect  immediately, 
by  reason  of  the  fact  that  the  widow  has 
waived  the  provisions  for  her.  While  the  gen- 
eral rule  is  that  such  acceleration  will  take 
place  (Parker  v.  Boss,  69  N.  H.  213),  yet 
the  principle  is  not  applied  in  all  cases.  Like 
all  other  rules  for  the  interpretation  of  a 
will,  it  yields  to  the  manifest  intent  of  the 
testator.  If  it  is  evident  that  the  testator 
did  not  intend  such  a  result,  there  will  be  no 
acceleration.  Lovell  v.  Charlestown,  66  N.  H. 
684;  Hay  ward  ▼.  Spaulding,  75  N.  H.  92; 
Smith  V.  Patch,  77  N.  H.  75.  It  appears  that 
the  action  of  the  widow  in  waiving  the  pro- 
visions made  for  her  has  resulted  in  a  diminu- 
tion of  the  amounts  going  to  the  remainder- 
men of  over  $100,000.  At  the  same  time  her 
waiver  has  left  undisposed  of  the  income  for 
her  life  of  a  fund  of  $60,000  and  two-thirds 
of  the  remainder  (about  $16,000),  amounting 
in  all  to  $66,000.  The  question  is:  what  is 
to  become  of  this  income?  Is  it  to  be  treated 
as  estate  not  disposed  of  by  the  will,  save 
by  the  residuary  clause,  or  is  it  to  be  applied 
to  make  up  the  loss  of  legatees  whose  shares 
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have  been  decreased  by  the  widow's  waiver? 
The  general  rule  appears  to  be  that  it  should 
be  applied  to  making  up  the  disappointment 
of  the  legatees." 

Contribution  Itetteeen  Legatees  or  Dev- 

iseea. 

If  there  is  insufficient  property  to  satisfy 
all  the  provisions  in  the  will,  after  satisfying 
the  claims  of  the  widow  on  her  renunciatiQn 
of  the  will,  devisees  and  legatees  of  the  same 
class  whose  interests  are  diminished  are  en- 
titled to  contribution.  Dunshee  v.  Dunshee, 
263  111.  188,  104  N.  E.  1100,  affirming  judg- 
ment 182  111.  App.  599;  Meek  v.  Trotter,  133 
Tenn.  146,  180  S.  W.  176. 

In  the  case  last  cited  it  appeared  that  a 
testator  left  certain  real  estate  to  his  widow 
for  life,  to  use  so  much  of  its  income  as  was 
necessary  for  her  support  and  to  hcJld  the  bal- 
ance of  the  income  in  trust  for  certain  grand- 
children, the  accumulation  at  the  widow's 
death  to  be  divided  among  the  grandchil- 
dren. The  real  estate  was  to  go  to  certain 
remaindermen.  There  was  also  a  residu- 
ary clause  in  favor  of  the  grandchildren. 
Dower  was  assigned  disproportionately  in  the 
real  estate  on  a  renunciation  by  the  widow  of 
the  provisions  made  for  her  in  the  will.  The 
court  held  that  the  estates  in  remainder  were 
accelerated  by  the  widow's  renunciation  and 
that  inasmuch  as  the  dower  was  assigned  dis- 
proportionately, the  devises  in  remainder 
should  be  equalized,  and  in  ordering  that  con- 
tribution should  take  place  between  the  re- 
maindermen, said:  "Counsel  are  disagreed  on 
the  question  that  arises  out  of  the  failure 
of  the  commissioners  to  lay  off  dower  in 
amounts  proportioned  to  the  several  states  in 
remainder  thus  accelerated  as  to  vestiture. 
We  are  of  opinion  that  the  court  of  civil  ap- 
peals decreed  properly  on  this  matter,  to  the 
effect  that  Florence  Meek  is  entitled  to  equal 
benefits  with  her  sister  and  niece,  in  the 
sense  of  having  the  inequality  due  to  the  as- 
signment of  seven  out  of  nine  of  the  parcels 
of  realty  devised  to  her  remedied,  except  that 
the  minor  Joseph  M.  Trotter  should  have  been 
included  as  the  taker  of  an  accelerated  devise. 
The  right  to  be  accelerated  in  such  case  is 
subject  to  the  right  to  have  equalization  made 
by  way  of  contribution  from  others  in  the 
class  wit^  Florence  Meek." 

However,  contribution  between  devisees  and 
legatees  was  refused  in  Dunshee  v.  Dunshee, 
263  111.  188,  104  N.  E.  1100,  iiffirmkhg  judg- 
ment 182  111.  App.  509.  In  that  case  a  bill 
was  filed  by  certain  devisees  against  other 
devisees  and  legatees  under  a  will  to  have 
testator's  assets,  both  real  and  personal,  mar- 
shalled and  the  residuary  fund  first  applied 
towards  the  satisfaction  of  the  claims  and 
demands  of  the  widow  who  had  renounced  tho 
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provisions  made  for  her  by  said  will,  and 
then  towards  reimbursing  the  complainants 
for  the  value  of  the  lands  taken  from  them  as 
a  result  of  the  widow's  renunciation,  and  if 
insufficient,  then  to  sequester  so  much  of  the 
legacies  g^ven  by  the  will  as  might  be  neces- 
sary to  make  up  the  deficiency.  The  court 
held  that  there  could  be  no  contribution  be- 
tween devisees  and  legatees,  saying:  "Our 
statute  nowhere  provides  for  an  equalization 
of  'devises,  bequests  and  legacies  in  case  of 
renunciation,  and  in  view  of  the  language  of 
section  12  of  the  dower  act  we  perceive  no 
ground  upon  which  the  aid  of  a  court  of 
equity  can  be  invoked  to  effect  such  an  equal- 
ization. It  is  true  that  the  devise,  of  a  par- 
ticular tract  of  land  is  specific  and  conclu- 
sively indicates  the  intention  of  the  testator 
that  the  devisee  shall  receive  that  specific 
property,  but  the  devises  in  this  will  were 
made  subject  to  the  statutory  right  of  the 
widow  to  elect  to  take  one-half  of  each  tract 
devised.  It  is  also  true  that  the  personal 
estate  must  first  be  subjected  to  the  payment 
of  the  debts  of  the  testator,  even  to  the  ex- 
tent, if  necessary,  of  depriving  those  to  whom 
bequests  and  legacies  have  been  given  of  any 
participation  in  the  estate.  The  interest 
which  the  widow  takes  in  the  estate  upon 
renunciation,  however,  is  not  in  the  nature 
of  the  debt  against  the  estate,  and  the  per- 
sonal property  is  therefore  not  primarily  lia- 
ble to  bear  th?  entire  burden.  The  widow  is 
given  the  absolute  right  to  elect  to  take  this 
interest  by  the  statute,  and  when  she  does 
so  elect  she  takes  as  an  heir.  Lessley  v.  Less- 
ley,  44  111.  527 ;  Blankenship  v.  Hall,  233  111. 
116.  The  dower  act  provides  that  upon  re- 
nunciation the  widow  shall  take  absolutely,  in 
her  own  right,  one-half  of  all  the  real  estate 
and  one-half  of  the  personal  property.  There 
is  no  n^ore  reason  for  a  devisee  claiming  that 
contribution  should  be  made  to  him  by  a 
legatee  under  such  circumstances  than  that 
the  legatee  should  claim  compensation  from 
the  devisees" 

Abatement  of  Leaaeies  and  Devises. 

If,  on  the  renunciation  bv  a  widow  of  the 
provision  made  for  her  in  the  will  of  her 
husband,  there  is  insufficient  property,  after 
the  payment  of  debts  and  the  widow's  share, 
to  carry  out  all  the  provisions  of  the  will, 
legacies  and  devises  of  the  same  class  must 
abate  proportionately.  Dunshee  v.  Dunshee, 
263  111.  188,  104  N.'e.  1100,  affirming  judg- 
ment 182  111.  App.  599;  Pace  v.  Pace,  271 
111.  114,  110  N.  E.  878;  Cotton  v.  Fletcher,  77 
X.  H.  216,  Ann.  Cas.  1915A  1226,  90  Atl. 
510 

In  Pace  v.  Pace,  supra,  it  appeared  that  a 
widow  renounced  the  provision  made  for  her 
by  the  testator  in  his  will  claiming  under  the 


statute,  and  filed  a  bill  for  a  partition.  The 
will  contained  specific  devises  and  a  residu- 
ary devise.  It  was  held  that  specific  devises 
and  legacies  of  the  same  class  should  be  abat- 
ed proportionately  when  necessary  on  account 
of  the  superior  claim  of  the  widow,  but  tliat 
residuary  devises  would  abate  before  specific 
devises.  The  court  said:  "Where  legacies 
or  devises  are  abated  on  account  of  a  supe- 
rior claim  of  the  widow  in  consequence  of  her 
election,  the  court  will  reduce  legacies  and 
devises  of  the  same  class  proportionately,  but 
specific  legacies  and  devises  are  not  in  the 
same  class  as  those  which  are  residuary.  As 
a  general  rule,  residuary  legatees  and  deviseet 
take  what  is  left  and  their  legacies  and  de- 
vises abate  before  specific  devises." 


v. 
STATE. 


Oklahoma  Criminal  Court  of  Appeals — Octo- 
ber 14,  1915. 

12  OTcla.  Crim,  62;  161  Pae.  llSa. 


Trial   —  Oontinnanee  —  Disoretion   of 
Trial  Court  —  RoTiew. 

An  application  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  a  ruling  of  the  trial  court  denying 
a  continuance  will  not  be  disturbed  by  the 
appellate  court,  unless  an  abuse  of  this  dis- 
cretion is  clearly  shown,  but  where  such  an 
abuse  is  manifest,  especially  in  a  capital  case, 
it  is  the  duty  of  the  appellate  court  to  inter- 
fere, in  the  furtherance  of  justice. 

Jury  —  Oompeteney  of  Juror  —  Opinion 
as  to  Merits. 

A  juror  who  on  his  voir  dire  testified  that 
he  had  heard  detailed  what  purported  to  be 
all  the  facts  by  a  person  who  claimed  to 
know  all  about  the  case  of  his  own  loiowledge, 
and  that  he  had  a  fixed  opinion  as  to  the 
guilt  or  innocence  of  the  defendant  that  it 
would  take  strong  evidence  to  remove,  i» 
clearly  incompetent  to  sit  as  a  juror  and  on 
a  challenge  for  cause  should  be  rejected,  even 
though  on  further  examination  he  stated  that 
he  could  and  would,  notwithstanding  such 
opinion,  act  impartially  and  fairly,  and  ren* 
der  an  impartial  verdict  upon  the  law  and 
the  evidence,  and  where  the  defendant  ex- 
hausts his  peremptory  challenges,  and  such 
juror  is  retained  on  the  panel,  the  overruling 
of  tlic  chai'jnge  is  ground  for  reversal. 

Dying     Declarations   —   Predicate    for 
Admission  —  Enpeotation  of  Death. 

Dying  declarations,  to  be  admissible,  niu^^v 
be  made  under  a  sense  of  impending  death; 
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but  it  18  not  necessary  that  the  declarant 
state  that  he  is  expecting  immediate  death.. 
It  is  enough  if,  from  all  the  circumstances, 
it  satisfactorily  appears  that  such  was  the 
condition  of  his  mind  at  the  time  of  the  dec- 
larations. 

Admissibility  on  Behalf  of  Accused. 

On  a  trial  for  murder  the  dying  declara- 
tions of  the  deceased  are  not  limited  as  evi- 
dence  in  favor  of  the  state  alone,  but  are 
equally  admissible  in  favor  of  the  defendant. 

[See  note  at  end  of  this  case.] 

Imtrodnetion  of  "Dying  Deelaratioiis  — 
Duty  to  Hear  ETidenee  as  to  Admis- 
sibiUty. 

It  is  the  province  of  the  court  to  determine, 
in  the  first  instance,  the  admissibility  of  dec- 
larations offered  in  evidence  as  dying  declara- 
tions, and  for  the  purpose  of  proving  the 
declarant's  sense  of  impending-  death,  expres- 
sions or  statements  of  the  deceased  are  al- 
ways admissible,  if  made  at  or  about  the 
time  the  dying  declarations  were  made;  and 
in  this  case  it  was  the  duty  of  the  court  to 
hear  the  evidence  offered  by  the  defendant, 
before  determining  that  the  dying  declara- 
tions were  incompetent  and  inadmissible. 

Eridence  —  Res  Gestae  —  Declarations 
of  Victim  of  Homicide. 

On  a  trial  for  murder,  declarations  of  the 
deceased  made  under  such  circumstances  as 
will  raise  the  reasonable  presumption  that 
they  are  the  spontaneous  utterances  of 
thought  created  by  or  springing  out  of  the 
homicidal  act,  and  made  so  soon  thereafter 
as  to  exclude  the  presumption  that  they  are 
the  result  of  premeditation  and  design,  and 
without  knowledge  of  which  the  principal 
fact  might  not  he  properly  understood,  are 
admissible  as  part  of  the  res  gestae. 

Armament  of  Oonnsel  —  Reference  to 
Baee  of  Accused. 

On  the  trial  of  a  negro  charged  with  the 
murder  of  a  white  man,  before  a  jury  of  white 
men,  the  county  attorney  in  his  opening  ar- 
^ment  referred  to  the  defendant  as  "this 
black  murderer.**  On  objection  being  made, 
the  court  admonished  counsel  to  be  temperate 
in  his  remarks.  The  county  attorney  in  his 
closing  argument  referred  to  the  defendant  as 
"this  coal-black  murderer."  Again,  objection 
being  made,  the  court  peremptorily  overruled 
the  same.  The  language  objected  to,  held  to 
be  grossly  improper,  and  prejudicial  to  the 
defendant;  and  the  refusal  of  the  court  to 
interfere  and  to  properly  instruct  the  jury 
to  disregard  the  same  prejudicial  error. 

(Syllabus  by  court.) 

Appeal  from  District  Ck>urt,  Kiowa 
county:    Edwabds,  «7udge. 

Criminal  action.  R.  C.  Morehead  convicted 
of  murder  and  appeals.  The  facta  are  stated 
in  the  opinion.    Revebso). 

L.  M,  Keyes  for  plaintiff  in  error. 
8.  P.  Freeling  and  R,  McMilUm  for  defend- 
ant in  error. 

Ann.  Cas.  1918C.— 27. 


[63]  Doyle,  P.  J.— Plaintiff  in  error,  R.  C. 
Morehead,  herein  referred  to  as  the  defendant, 
was  informed  against  for  the  murder  of  one 
Clifford  Garrison.  The  trial  jury  found  him 
guilty  of  said  charge  and  fixed  his  punish- 
ment at  death.  His  motion  for  a  new  trial 
having  been  overruled  and  sentence  of  death 
having  been  pronounced  upon  him,  the  judg- 
ment has  been  brought  to  this  court  for 
review. 

The  evidence  shows  or  tends  to  show  the 
following  facts:  Previous  to  February  1, 
1915,  the  defendant  had  been  employed  in  the 
press  room  of  the  oil  mill  at  Snyder.  Clifford 
Garrison,  the  deceased,  was  the  bookkeeper 
at  the  oil  mill.  On  Sunday,  [64]  February 
7th,  about  one  o'clock  p.  m.,  tne  defendant 
shot  Clifford  Garrison.  From  the  effects  of 
the  wound  he  died  the  following  Sunday.  The 
shooting  occurred  in  front  of  the  shack  oc« 
cupied  by  the  negro  employees  of  the  oil 
mill. 

It  appears  that  the  defendant  had  been 
discharged  for  writing  some  vulgar  words  on 
the  wall,  which  he  refused  to  rub  out,  and 
that  the  defendant  had  some  disagreement 
with  the  deceased  about  his  pay,  and  that 
he  said  to  one  of  the  employees:  ''I  have 
just  been  to  tlie  office  and  settled  with  the 
boys  at  the  office  and  got  my  check  and  I 
am  going  to  shoot  them  office  boys  off  at  the 
pockets." 

On  the  day  of  the  shooting  it  appears  that 
there  was  a  row  among  the  negroes  at  the 
oil  company's  shack,  and  Clifford  Garrison 
with  his  brother-in-law,  Paul  Hadley  went 
from  the  oil  mill  to  the  shack  to  see  what 
the  trouble  was.  On  reaching  the  place 
Garrison  told  the  defendant  that  he  had  been 
discharged  and  had  better  go  back  up  town 
before  he  started  some  trouble.  The  defend- 
ant said,  ''I  do  what  I  please  and  say  what 
I  please  and  go  when  I  please,"  and  started 
towards  him,  and  Garrison  said,  "Don't  come 
towards  me"  and  picked  up  an  iron  bed  rail 
and  the  defendant  grabbed  the  rail  and  took 
it  from  Garrison,  saying:  "Go  back  to  the 
office  and  take  care  of  your  o^ii  damn  busi- 
ness," and  then  pulled  a  pistol  and  shot 
Garrison.  There  was  a  conflict  in  the  evi- 
dence which  it  is  not  necessary  to  speak  of 
in  detail.  It  is  enough  to  say  that  the  de- 
fendant testified  that  the  deceased  began  the 
quarrel  and  struck  him  over  the  head  with 
the  iron  rail  and  he  shot  him  in  his  necessary 
self-defense. 

The  errors  assigned  will  be  noticed  in  the 
order  presented: 

The  first  contention  is  that  the  trial  court 
abused  its  discretion  in  denying  the  applica- 
tion for  a  continuance.  The  shooting  took 
place  the  7th  day  of  February,  1915.  On 
the    20th    day    of    February    following^    the 
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information  was  filed  in  the  District  Court. 
On  the  third  day  of  May,  the  defendant  waa 
duly  arraigned  and  entered  a  plea  of  ''not 
guilty'*  and  the  case  was  set  for  the  8th  day 
of  May.  On  that  day  the  case  was  called  for 
trial  and  the  [65]  state  announced  "ready,** 
and  the  defendant  presented  his  motion  and 
affidavit  for  a  continuance.  The  affidavit  is 
in  part  as  follows: 

"That  since  the  said  seventh  day  of  Feb- 
ruary, 1915,  affiant  has  been  confined  in  the 
county  jail  at  Hobart,  Oklahoma,  and  a  part 
of  the  time  at  the  reformatory  at  Granite, 
in  said  state. 

"That  affiant  is  a  negro  and  the  said  Clif- 
ford Garrison  was  a  white  man  and  very 
popular  in  the  community  where  the  difficulty 
occurred,  wherein  the  said  Clifi'ord  Garrison 
was  shot  and  wounded,  whilst  affiant  is  a 
laboring  man,  wholly  without  financial  means 
and  practically  unknown  in  said  community, 
save  to  a  few  negroes  who  were  laborers  there 
like  himself. 

"That  affiant  cannot  safely  proceed  to  the 
trial  of  the  above  cause  at  this  time  because 
of  the  absence  of  witnesses,  whose  testimony 
is  material  to  his  defense  in  said  cause,  and 
who  are  absent  at  this  time  without  his 
procurement  and  against  his  wishes. 

"That  the  following  named  persons  were 
eye  witnesses  of  and  were  present  at  the 
time  and  place  of  the  occurrences  and  diffi- 
culty between  affiant  and  the  said  Clifford 
Garrison  and  the  shooting  which  resulted 
in  the  death  of  said  Clifford  Garrison,  to 
wit :  P.  W.  Perkins,  Oscar  Wilson  and  Lizzie 
Wilson,  all  of  whom  are  negroes. 

"That  the  witnesses  above  named,  P.  W^. 
Perkins,  Oscar  Wilson  and  Lizzie  Wilson 
would  testify  if  present  and  sworn  in  court 
in  above  case,  that  they  were  each  present  at 
the  time  and  place  of  the  shooting  of  the  said 
Clifford  Garrison.  That  said  witnesses,  Oscar 
Wilson  and  Lizzie  Wilson  were  having  trouble 
between  themselves.  The  defendant  endeav- 
ored to  pacify  them  by  asking  said  Wilson 
not  to  strike  Mrs.  Wilson,  whereupon,  the 
said  Wilsons  went  outside  the  house  and 
were  in  the  yard  and  the  defendant  also  went 
into  the  yard  with  them.  That  thereupon 
the  said  Clifford  Garrison  appeared  and  asked 
defendant  if  he  and  Wilson  were  having 
trouble.  That  defendant  answered  said  Gar- 
rison that  they  were  not.  •  That  thereupon 
the  said  Clifford  Garrison  said  to  defend- 
ant, 'Ton  are  a  God  damned  liar,"  and 
reached  down  and  picked  up  a  piece  of  an 
iron  bed  rail  from  four  to  five  feet  in  length 
and  of  weight  and  strength  sufficient  to  have 
easily  crushed  defendant's  skull  with  a  slight 
blow  therefrom,  and  struck  with  it  at  the 
head  of  defendant.  That  defendant  part- 
ly dodged  the  blow,  but  received  a  considerable 
blow  therefrom  upon  his  head.    That  at  the 


same  time  that  said  Garrison  [66]  struck 
at  defendant  but  as  the  iron  struck  defend- 
ant's head,  the  shot  was  fired  which  wounded 
the  said  Garrison  and  that  had  same  not 
been  fired,  the  blow  by  Garrison  would  have 
killed  defendant.  That  defendant  did  not 
have  the  fire-arm  in  his  hand  and  did  not 
draw  same  until  after  said  Garrison  was 
striking  at  defendant  with  said  iron  bar. 
That  defendant  had  but  a  few  minutes  before 
taken  said  pistol  from  the  house  of  Mr.  and 
Mrs.  Wilson  with  the  stated  purpose  of  pre- 
venting the  said  Wilsons  from  using  same  in 
the  trouble  between  them. 

"Tliat  after  said  shooting  of  said  Garrison, 
the  friends  of  said  Garrison  and  white  per- 
sons residing  at  the  town  of  Snyder  scared 
said  witnesses  and  caused  them  to  at  once 
leave  said  town  by  threatening  them  that  if 
they  did  not  leave  they  would  kill  them. 
That  in  fear  of  the  carrying  out  of  said 
threats,  said  witnesses  with  the  exception  of 
said  Perkins  left  said  town  going  to  various 
places  distant  therefrom.  That  defendant 
was  arrested  within  a  few  minutes  thereafter 
and  has  ever  since  been  in  custody  of  the  of- 
ficers and  in  confinement  as  aforesaid. 

"That  said  witness  Perkins  was  also  ar- 
rested and  kept  in  confinement  in  the  jail  at 
Hobart,  Oklahoma,  for  several  days  and  was 
finally  discharged  and  released,  but  was  iim 
intimidated  by  threats  of  violence  made  by 
white  persons  unknown  to  affiant,  in  case  he 
returned  and  testified  in  behalf  of  defendant 
at  the  trial  of  said  cause.  That  said  Perkins 
after  his  release  went  to  the  town  of  Clinton 
in  Custer  county  and  was  there  engaged  in 
laboring  at  an  oil  mill  until  within  the  last 
few  days.  That  upon  the  27th  day  of  April, 
1915,  and  before  affiant  or  his  attoraey  knew 
that  said  witness  Perkins  had  left  the  town 
of  Clinton,  affiant  by  his  attorney  filed  in 
the  court  clerk's  office  a  praecipe  for  a  sub- 
poena for  said  witness  Perkins  to  be  issued 
to  the  sheriff  of  Custer  county,  Oklahoms» 
and  also  procured  the  same  to  be  endorsed 
by  the  honorable  judge  of  this  district,  re- 
quiring said  witness  to  attend  this  court  on 
May  8,  1915,  at  9  o'clock  a.  m.,  thereof.  That 
said  subpoena  was  duly  issued  and  delivered 
to  said  sheriff  and  said  sheriff  made  diligent 
search  for  said  witness  Perkins  but  was  un- 
able to  find  him  for  the  reason  that  said 
witness  had  left  said  town  of  Clinton  prior 
to  that  time  as  affiant  now  believes.  That 
said  subpoena  has  been  duly  returned  into 
this  court  showing  that  said  sheriff  was  un- 
able to  find  said  witness  after  diligent  search 
in  said  county,  said  subpoena  is  referred  to 
and  made  an  exhibit  No.  1  of  this  affidavit. 
Said  praecipe  is  made  a  part  hereof  as  ex- 
hibit 2  hereof.  That  upon  the  return  of 
[67]  said  subpoena  into  this  court  affiant  by 
hia  said  attorney,  wrote  to  said  witness  at 
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dinton,  asking  him  to  come  to  this  court  on 
May  8,  1915. 

"That  during  the  months  of  March  and 
April,  1915,  affiant's  attorney  had  letters 
from  said  witness  Perkins  at  Clinton,  Okla- 
homa, and  said  witness  had  promised  affiant's 
attorney  that  he  would  come  to  affiant^s  trial 
and  testify  for  him  to  above  facts.  That  he 
would  keep  affiant's  attorney  posted  as  to 
bis  whereabouts  until  said  trial  and  if  he 
left  said  town  of  Clinton  that  he  would  ad- 
vise said  attorney  of  his  address. 

'That  one  of  said  letters  is  attached  here- 
to, marked  exhibit  3  and  made  a  part  hereof. 
That  others  of  said  letters  have  been  mislaid 
and  lost.  That  said  witness  is  not  present 
at  the  trial  hereof  and  is  absent  without  the 
procurement  of  affiant  and  against  his  will. 
That  said  absent  witness  has  a  relative  named 
Allen  Yarborough  whose  post  office  is  Bos- 
well,  Oklahoma.  That  affiant's  said  attorney 
has  written  to  said  Yarborough  to  learn  the 
address  of  said  Perkins  but  so  far  has  re- 
ceived no  reply,  though  inclosing  return  post- 
age, but  will  doubtless  receive  a  reply  within 
a  short  time. 

''That  affiant  is  informed  by  negroes  at 
Hobart  that  said  witnesses  Oscar  Wilson 
and  Liizzie  Wilson,  after  being  frightened 
awav  from  the  town  of  Snyder  where  said 
shooting  occurred,  went  to  Vernon,  Texas. 
That  affiant  by  his  counsel  duly  caused 
snbpoenas  to  be  issued  for  said  witnesses  to 
the  sheriff  of  Kiowa  county,  state  of  Okla- 
homa, and  same  have  been  returned  unserved 
after  diligent  search  by  said  officers  for  said 
witnesses  in  said  county.  That  affiant's  said 
attorney  also  caused  the  clerk  of  this  court 
to  send  subpoena  by  registered  mail  to  said 
witnesses  at  Vernon,  Texas,  in  the  state  of 
Texas,  but  affiant  is  informed  and  believes 
that  same  has  been  returned  uncalled  for. 
That  said  attorney  also  caused  said  clerk  to 
send  subpoenas  to  all  of  said  witnesses  by 
registered  mail  as  well  as  issuing  same  to 
said  sheriffs  of  said  different  counties  of  Okla- 
homa with  the  command  of  said  judge  en- 
dorsed thereon  for  the  attendance  of  said 
witnesses. 

"That  said  witnesses,  Oscar  Wilson  and 
Lizzie  Wilson  would  if  present,  testify  to 
matters  set  forth  above  and  the  same  are 
true  as  affiant  believes  and  affiant  cannot 
prove  said  facts  so  well  by  any  other  wit- 
nesses. That  said  witnesses,  Wilsons,  are 
absent  without  his  procurement  and  against 
his  wishes.  That  the  witnesses  above  named 
and  whom  have  been  subpoenaed  for  defend- 
ant, did  not  see  all  of  the  matters  and  things 
seen  and  [W]  heard  by  said  absent  witnesses. 
That  affiant  refers  to  said  praecipes  and 
tnbpoenas  and  the  returns  thereon  for  said 
witnesses  Wilson  and  makes  them  a  part  of 
this  showing  and  affidavit.    That  affiant  can- 


not safely  proceed  with  the  trial  without  said 
witnesses.  That  affiant  believes  that  his  wit- 
nesses who  have  been  subpoenaed  will  know 
the  whereabouts  of  his  said  absent  witnesses 
and  that  he  will  ascertain  the  same  at  the 
earliest  possible  moment  and  procure  their 
attendance  or  depositions  in  time  for  his 
trial,  if  this  cause  be  continued  a  sufficient 
time  to  do  so. 

**That  the  feelings  of  the  white  people  re- 
siding at  Snyder,  Oklahoma,  where  said 
shooting  occurred  are  very  hostile  toward 
affiant  and  his  said  witnesses  who  are  all 
negroes.  That  shortly  after  the  death  of 
said  Garrison,  a  mob  was  formed  as  affiant 
is  informed  and  believes,  to  lynch  him,  and 
that  the  sheriff  of  Kiowa  county  was  com- 
pelled to  place  affiant  in  the  state  refonnatory 
at  Granite,  for  a  considerable  time  to  prevent 
his  being  lynched  by  the  said  citisens  of 
Snyder.  That  by  reason  of  said  feelings 
toward  affiant  and  his  witnesses,  his  said 
witnesses  are  afraid  for  their  lives  should 
they  appear  and  testify  in  his  b^alf  and 
affiant  believes  that  that  is  the  reason  that 
they  have  evaded  the  service  of  process  for 
their  attendance  at  affiant's  trial.  That  this 
application  is  not  made  for  delay  merely  but 
that  justice  may  be  done.  That  affiant  has 
used  due  diligence  to  procure  the  attendance 
of  said  absent  witnesses  and  their  testimony 
is  material  to  his  defense  and  necessary  there- 
to. 

"Affiant  further  says,  that  the  facts  above 
set  forth  are  the  facts  of  the  case  and  are  each 
and  all  true. 

'That  each  of  said  witnesses  have  resided 
in  Kiowa  county,  state  of  Oklahoma,  for  some 
time  preceding  said  shooting.  That  if  they 
have  since  changed  their  residence  from  said 
county,  affiant  only  knows  the  facts  above  set 
forth  in  regard  thereto. 

''That  all  attached  exhibits  are  made  a 
part  hereof  and  are  true  copies  where  they 
appear  to  be  copies  of  letters  written  and 
mailed." 

A  corroborating  affidavit  of  hie  counsel,  L. 
M.  Keys,  is  as  follows: 

"That  all  allegations  therein  contained 
which  refer  to  things-  done  and  information 
had  by  the  attorney  of  defendant  are  true, 
and  the  same  are  within  the  knowledge  of 
affiant." 

In  support  of  his  application  for  contin- 
uance. Will  FuUingame,  was  called  as  a 
witness  and  testified  that  he  had  lived  eight 
[69]  years  in  Snyder;  that  following  the 
shooting  a  crowd  gathered  and  threats  were 
made  against  the  negroes  by  several  perscms, 
including  witness,  and  the  negroes  all  left 
Snyder  and  he  had  not  seen  any  of  them  back 
there  since  that  time.  Also,  C.  H.  Fawka, 
who  testified  that  be  was  in  the  banking  busi- 
ness   at    Snyder,   and   that   the   negroes    in 
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Snyder  all  left  within  a  few  days  after  the 
shooting,  that  the  negro  janitor  of  hia  bank 
left  tliere  the  next  day.  That  if  the  negroes 
were  driven  away  he  did  not  know  it. 

Jimmie  Campbell,  colored,  testified  that  he 
was  living  at  Snyder  at  the  time  of  the  shoot- 
ing and  knew  Oscar  Wilson  and  Liizzie  Wil- 
son, his  wife;  that  he  did  not  know  why 
they  left  Snyder,  that  after  the  shooting 
he  left  Snyder  with  three  other  colored  boys. 

We  are  inclined  to  the  opinion  that  under 
the  peculiar  circumstances  surrounding  this 
case  the  trial  court  abused  its  discretion  in 
refusing  to  grant  a  continuance.  The  applica- 
tion conformed  to  the  requirements  of  the 
statute  and  the  diligence  to  procure  the  at- 
tendance of  the  absent  witness,  P.  W.  Perkins, 
was  unquestionably  sufficient,  and  was  uu- 
controverted   in  the  court  below. 

The  only  witness  who  testified  to  the  facts 
alleged  in  the  application  was  the  defendant 
himself,  and  the  testimony  of  the  absent  wit- 
nesses was  material  to  his  defense,  and  it 
reasonably  appears  that  the  attendance  of 
the  witness  Perkins  at  least  could  be  secured 
by  a  continuance.  The  defendant  was  entitled 
to  a  fair  chance  to  defend  his  life. 

Speedy  trials  and  the  prompt  inforcement 
of  the  criminal  laws,  however  desirable, 
should  only  obtain  with  a  due  regard  for 
the  riglits  of  the  accused  to  enable  him  to 
have  a  fair  trial.  We  think  that  in  this  case 
it  was  manifest  error  to  refuse  a  continuance. 

The  next  contention  is  that  the  court  erred 
in  overruling  the  defendant's  challenge  to  the 
juror  J.  B.  Kissinger.  Upon  the  examination 
of  said  juror  touching  his  competency  to  serve 
as  c  juror  in  said  cause,  he  stated  that  he 
had  heard  detailed  what  purported  to  be  all 
the  facts  of  the  case  by  two  men  from  the 
town  of  Snyder,  and  on  his  voir  dire  he 
further  testified  as  follows: 

[70]  Examination  by  the  Countt  Attorney. 

"Q.  Did  this  gentleman  detail  what  pur- 
ported to  be  the  facts  and  circumstances  in 
this  case?    A.  Supposed  to — yes,  sir. 

"Q.  Was  he  a  witness  in  the  case?  A.  I 
don't  know. 

"Q.  Have  you  any  opinion  at  this  time 
relative  to  the  guilt  or  innocence  of  the  ac- 
cused ?    A.   ( No  answer ) . 

"Q.  You  know,  Mr.  Kissinger,  whether  you 
have  a  fixed  opinion  at  this  time  relative  to 
the  guilt  or  innnocenoe  of  the  defendant,  don't 
you?  A.  Well,  I  couldn't  say;  if  that  evi- 
dence was  produced  on  the  stand  it  woiild 
take  pretty  strong  evidence  to  over-power  it. 

''Q.  Do  you  know  of  any  reason  why  you 
should  not  be  selected  as  a  juror  in  this  case? 
A.  Well,  just  as  I  say. 

''The  county  attorney:  We  paaa  the  juror 
for  cause: 


"Exauiiuation  by  counsel  for  the  defend- 
ant: 

''Q.  Now,  you  heard  some  one  that  cUimed 
to  be  from  Snyder,  talking  about  tlie  facts  in 
tills  case?    A.  I  did. 

"Q.  Did  he  relate  in  your  hearing  what 
purported  to  be  the  facts  in  the  case?  A. 
Well  that  was  what  he  said. 

*'Q.  He  said  they  were  the  facts?  A.  Two 
men  there  on  the  street  and  he  told  the 
circumstances. 

"Q.  How  long  did  you  listen  to  this  talk? 
A.  I  never  paid  any  attention;  I  was  just  sit- 
ting there  and  wasn't  over  five  feet  from  them. 

'*Q.  You  heard  then,  practically  the  whole 
conversation?     A.  Supposed  to  be. 

"Q.  Heard  what  purported  to  be  a  com- 
plete relation  of  the  facts  in  the  case?  A. 
Just  what  I  have  said. 

"Q.  And  from  that  you  formed  an  opin- 
ion?   A.  Yes,  sir. 

**Q.  Now,  Mr.  Kissinger,  are  you  able  to 
lay  aside  that  opinion,  entirely,  and  as  a 
juror  and  under  your  oath  as  a  juror  in  thii^ 
case  to  try  tliis  case  fairly  and  impartially 
and  base  your  verdict  entirely  upon  the  evi- 
dence produced  here  in  the  court  room,  under 
the  charge  of  the  court?  A.  Well,  if  that  . 
testimony  was  produced  on  the  stand  it 
would  take  a  responsible  w^itness  to  over- 
power that  evidence. 

"Q.  Then  you  have  such  an  opinion  in 
this  case  as  would  require  evidence  to  re- 
move, at  this  time?  A.  Y'^es,  it  would  require 
evidence. 

"Q.  You  don't  believe  that  you  can  be  a 
fair  and  impartial  juror?  A.  I  couldn't  go 
into  that  jury  box  with  that  evidence  on  the 
stand  and  change  my  opinion  from  what  I 
heard  then. 

'^Counsel  for  defendant:  We  challenge  the 
juror: 

[71]  "Examination  by  the  court:  Now, 
can  you  say  that  you  can  eliminate  that 
from  your  mind,  if  you  are  retained  on  the 
jury,  and  try  the  case  on  the  law  given  by 
the  court  and  on  the  evidence  of  the  witnesses 
introduced  here?     A.   (No  answer). 

"Q.  Are  you  knowing  that  condition  that 
you  can  eliminate  that  and  try  it  on  the  evi- 
dence that  is  introduced?  A.  Oh,  I  can  put 
that  aside  and  go  according  to  the  law  and 
evidence  produced  on  the  stand. 

"Q.  You  can  do  that  Mr.  Kissinger?  A. 
Y'^es,  sir. 

''Q.  And  will  do  that  if  retained  on  the 
jury?    A.  If  I  am  retained  on  the  jury  I  will. 

"By  the  court:     Challenge  overruled." 

Our  Procedure  Criminal  provides  that: 

"No  person  shall  be  disqualified  as  a  juror 
by  reason  of  having  formed  or  expressed  an 
opinion  upon  the  matter  or  cause  to  be  sub- 
mitted to  such  jury,  founded  upon  rumor, 
Btatementa   in   public   journals,   or   common 
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notoriety,  provided  it  appears  to  the  court, 
upon  his  declaration,  under  oatli  or  other- 
wise, that  he  can  and  \vill,  notwithstanding 
such  opinion,  act  impartially  and  fairly  upon 
the  matters  to  be  submitted  to  him."  (Sec- 
tion 5861,  Rev.  T^aws.) 

This  court  in  construing  this  section  of 
the  statute  in  the  case  of  Turner  v.  State,  4 
Okla.    Crim.    164,    111    Pac.    088,    says: 

"One  accused  of  crime  is  by  the  constitution 
guaranteed  a  fair  and  impartial  trial  (Const. 
Bill  of  Rights,  Sec.  20),  but  to  insure  this,  it 
is  not  meant  that  jurors  shall  never  have 
heard   of   the   case,   or   shall   not  have   any 
impressions  concerning  any  of  the  facts.     In 
this  day  and  age  it  would  be  diflicuH  to  tlnd 
citizens  competent  for  jury  service  who  have 
not  some  impression  as  to  the  case,  derived 
from  newspaper  accounts.    The  constitutional 
guaranty  only  excludes  those  jurors  who  have 
an  opinion  upon  the  merits  of  the  case,  upon 
(he  guilt  or  innocence  of  the  accused  of  the 
crime  charged,   based   upon    such   testimony 
as  may  reasonably  be  expected  to  be  present- 
ed upon  the  trial,  or  an  opinion  founded  on 
personal  ill-will  towards  the  accused.    .     .    . 
As  we  construe  the  statute  the  competency 
of  a  juror  is  a  question  of  fact  to  be  deter- 
mined by  the  court  in  the  exercise  of  a  sound 
discretion  and  constitutes  a  legislative  defini- 
tion of  the  constitutional  provision ;  however, 
it  cannot  be  regarded  as  changing  in  any 
degree    the    essential    qualifications     which 
jurors  must  possess.     It  merely  furnishes  a 
tt>t  by  which  those  qualifications  are  to  be 
dotennined.    It  makes  the  declaration  of  the 
[72]  juror,  *that  he  can  and  will,  notwith- 
standing such  opinion,  act  impartially  and 
fairly  upon  the  matters  to  be  submitted  to 
bim,  competent,  as  bearing  upon  the  question 
of  his  impartiality,  and  requires  the  court  to 
consider   such    declaration,    when    so    made.' 
The  statute  does  not  attempt  to  determine 
what  sliall   be   the    probative    force   of   the 
declaration  of  the  juror,  or  how  far  it  shall 
have  the  effect  of  relieving  him  on  the  dis- 
qualification  arising  from   such  an   opinion. 
The  declaration   when   so   made    is  evidence 
to  be  received  and  given  such  m  eight  as,  under 
all  circumstances  appearing,  it  is  fairly  and 
jubtly  entitled  to.     Before  it  can  operate  to 
remove    the    qualification,    the    court    must 
be  satisfied  of  its  truth,  and  that  question 
IB  left  to  be  determined  from  .all  the  facts 
and  circumstances   appearing    from   his   ex« 
amination  upon  the  voir  dire" 

In  the  case  of  Scribner  v.  State,  3  Okla. 
Crim.  601,  108  Pac.  422,  3.5  L.R.A.(N.S.) 
985,  JuHtice  Owen,  delivering  the  opinion  of 
the  court  said : 

"It  has  been  urged  in  this  case  that  on  the 
evidence  produced  the  jury  could  not  have 
returned  other  than  a  verdict  of  guilty,  and 

therefore  the  defendant  was  not  prejudiced 


by  reason  of  tlie  fact  th«it  sonic  of  the  jurors 
had  formed  an  opinion  as  to  his  guilt.  As 
to  whether  a  difTerent  verdict  could  not  have 
been  returned  on  the  evidence,  we  are  not 
called  upon  to  decide.  We  might  concede  that 
such  is  true ;  that  being  true,  we  cannot  agree 
that  the  defendant  was  not  deprived  of  the 
rights  guaranteed  to  him  under  our  constitu- 
tion. The  fact  remains  that  this  jury  fixed 
his  punishment  at  death.  In  determining 
this  case,  although  the  evidence  may  show 
the  defendant  guilty  beyond  all  peradventure 
of  a  doubt,  and  sufficient  to  support  a  verdict 
with  the  death  penalty,  we  must  nevertheless 
set  a  precedent  under  which  a  perfectly 
innocent  man  may  be  tried  and  have  pre- 
served to  him  his  constitutional  rights  of  the 
presumption  of  innocence,  and  a  trial  before 
an  impartial  jury.  If  a  jury  has  prejudged 
the  guilt  of  the  defendant  before  hearing  the 
sworn  testimony,  then  it  cannot  be  said  that 
the  defendant  had  a  trial  before  an  impartial 
jury.  It  is  a  physical  impossibility  for  a 
juror,  w^ho  has  an  opinion  based  on  what  he 
has  understood  to  be  the  facts  in  the  case, 
to  weigh  the  evidence  as  though  he  had  never 
heard  of  the  case  and  had  not  already  made 
up  his  mind.  He  may  have  an  earnest  and 
conscientious  desire  to  do  so  and  to  deal 
out  exact  justice,  but  he  will  unconsciously 
attach  a  greater  weight  to  the  evidence  which 
conforms  to  his  preconceived  opinion  than 
he  would  otherwise  do.  He  is  not  in  that 
frame  of  mind  which  the  constitution  con- 
templates, and  which  is  necessary  to  enable 
him  to  fairly  and  [73]  impartially  judge  as 
to  the  weight  to  be  given  to  the  evidence  of 
each  witness  appearing  before  him.'* 

The  question  of  the  competency  of  the 
jurors  as  involved  in  this  case  differs  widely 
from  the  question  concerning  the  same  subject 
decided  in  the  case  of  Gentry  v.  State,  11 
Okla.  Crim.  355,  146  Pac.  719,  wherein  it  is 
held: 

"The  trial  court's  refusal  to  sustain  a  chal- 
lenge to  a  juror  for  cause  will  not  be  dis- 
turbed by  an  Appellate  Court,  where  it  ap- 
pears from  the  examination  of  such  juror 
that  he  had  not  talked  with  any  one  who 
purported  to  know  about  the  case  of  his  own 
knowledge,  but  had  read  full  accounts  of  the 
tragedy  in  the  newspapers,  and  that  he  had 
no  opinion  other  than  that  derived  from 
reading  newspapers,  and  that  he  was  positive 
that  he  could  disregard  that  opinion,  and  try 
the  case  solely  upon  the  evidence,  fairly  and 
impartially." 

We  are  of  the  opinion  that  before  the  triai 
court  can  exercise  any  judicial  discretion  in 
retaining  upon  the  panel  a  juror  who  states 
on  his  voir  dire,  that  he  has  formed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  de- 
fendant, it  must  be  shown  by  an  examination 
of  the  juror,  not  only  that  his  opinion  was 


422 


CITE  7HIS  VOL.  ANH.  CAS.  1918C. 


formed  solely  in  the  manner  named  in  the 
statute,  but,  in  addition  to  this  the  juror 
must  declare  unequivocally  that  he  can  and 
will,  notwithstanding  such  opinion  act  im- 
partially  and  fairly  upon  the  matters  to  be 
submitted  to  him. 

There  is  nothing  in  this  case  that  tends  to 
show  that  the  opinion  of  the  juror  was 
formed  upon  rumor,  newspaper  reports  oT 
common  notoriety.  It  appears  from  the  ex- 
amination of  the  juror  that  he  had  formed  a 
fixed  opinion  from  what  he  had  heard  said 
by  one  who  purported  to  know  all  about  tlie 
case  of  his  own  Icnowledge,  and  he  stated,  "I 
couldn*t  go  into  that  jury  box  with  that  evi- 
dence on  the  stand  and  change  my  opinion 
from  what  I  heard  there.''  He  further  stated 
that:  ''If  that  evidence  was  produced  on  the 
stand  it  would  take  pretty  strong  evidence 
to  overcome  it." 

In  the  case  of  Tegeler  v.  State,  9  Okla. 
Crim.  138,  130  Pac.  1164,  it  is  held  that: 

"Where  a  juror  testifies  on  his  voir  dire 
that  he  has  a  fixed  opinion  as  to  the  guilt  of  a 
defendant  which  it  will  take  strong  [74]  evi- 
dence to  remove,  and  that  he  was  then  upon 
one  side  of  the  case,  such  juror  is  clear- 
ly disqualified,  and  the  mere  fact  that  the 
juror  may  be  of  the  opinion  that  he  can  try 
the  case  fairly  and  impartially  by  the  testi- 
mony heard  in  court  and  the  instructions  of 
the  judge,  does  not  qualify  such  juror." 

Unquestionably  the  juror  Kissinger  was 
clearly  incompetent  to  sit  as  a  juror  in  the 
case,  and  as  the  defendant  exhausted  all  of 
his  peremptory  challenges,  we  must  hold  that 
the  error  in  overruling  the  challenge  was 
prejudicial  to  the  substantial  rights  of  the 
defendant. 

It  is  next  contended  that  the  court  erred 
in  excluding  evidence  of  the  dying  declara- 
tions of  the  deceased. 

Dr.  J.  A.  Muller  testified  that  he  was  duly 
licensed  and  liad  been  in  the  practice  of  medi- 
cine and  surgery  about  fifteen  years  and  was 
called  to  attend  the  deceased  immediately 
after  the  shooting  and  found  a  gun-shot  wound 
in  the  abdomen;  that  they  placed  him  on  a 
cot  and  carried  liim  to  Mr.  Broadstreet's,  and 
about  two- thirty  that  afternoon,  along  with 
his  father  and  another  gentleman  he  went 
with  him  on  the  train  to  Lawton  where  he 
placed  him  in  the  hospital,  and  there  with 
Dr.  Myers  performed  the  operation  of  reset- 
ting the  bowels.  That  it  was  necessarily  a 
fatal  wound,  "that  the  intestines  were  cut 
in  nine  different  places;  the  mesentry,  that 
is  the  membrane  which  hangs  down  between 
the  intestines  and  the  abdominal  wall  was 
lacerated  so  that  there  was  over  two  quarts 
of  blood  in  the  abdominal  cavity;  that  alone 
would  have  caused  death." 

On  cross-examination  he  stated  that  the  de- 
ceased made  a  statement  to  him  about  half  an 
hour  after  he  first  saw  him. 


He  further  testified  as  follows: 

"Q.  Did  he  make  any  statement  to  you,  or 
did  you  make  any  statement  to  him,  relative 
to  the  prospects  of  his  being  able  to  recover 
from  that  wound?  A.  I  stated  to  him  that 
it  would  be  necessary  to  go  to  the  hospital  at 
once  as  gun  shot  wounds  in  the  intestines 
were  always  dangerous  and  it  would  be  nec- 
essary to  have  an  operation  to  see  the  con- 
dition of  the  intestines. 

"Q.  Did  he  make  any  expression  as  to  his 
opinion  at  that  time  as  to  whether  or  not 
those  wounds  were  fatal? 

[75]  "By  counsel  for  the  state:  Objected 
to  as  incompetent,  irrelevant  and  immaterial. 

"By  the  Court:     Overruled. 

"A.  Yes. 

"Q.  You  may  state  what  he  aaid  on  that 
subject  ? 

"Counsel  for  the  state  objects  and  the  jury 
is  excluded  from  the  court  room. 

"Q.  What,  if  anything,  did  the  deceased 
say  to  you,  relative  to  his  opinion  as  to 
whether  or  not  he  was  going  to  die  or  would 
recover  from  those  injuries  at  that  time!  A. 
Why,  he  said,  *they  shot  me  through  the  guts, 
and  they  got  me,'  that's  all  he  said. 

"Q.  Where  was  that  remark  made.  Doctor, 
with  reference  to  the  time  that  he  made  the 
statement  as  to  the  cause — how  these  injuries 
occurred?  Was  it  before  or  afterward?  A. 
This  was  before. 

"By  the  court :  If  that  is  all  the  statement 
you  have  I  will  exclude  it. 

"By  counsel  for  defendant :  I  will  probably 
be  able  to  get  others.  We  except  to  the 
ruling  of  the  court  and  request  that  witness 
remain  as  a  witness  for  the  defendant." 

Ed.  L.  Jones,  as  a  witness  for  the  defendant 
testified  that  he  was  deputy  court  clerk  ai 
Snyder;  had  been  acquainted  with  the  de- 
ceased for  about  twelve  years;  that  he  saw 
the  deceased  immediately  after  he  was  shot 
and  that  Dr.  Muller  was  there. 

He  was  then  asked: 

"Q.  Did  you  hear  any  statement  made  by 
other  persons  in  his  presence  at  that  time, 
relative  to  tJ>e  possibility  of  the  deceased  get- 
ting well  or  t\\^  improbability  of  his  getting 
well?    A.    Yes,  sir. 

"Q.  You  may  state  what  was  said  and  by 
whom  it  was  said? 

"By  counsel  for  the  state :  Objected  to  as 
incompetent,  irrelevant  and  immaterial,  ^o 
proper  found&tion  laid. 

"By  the  court:  This  is  as  to  his  condition. 
Overruled.  Not  what  he  said  now,  unless  it 
refers  to  his  recovery. 

"Q.  Did  he  express,  in  your  presence,  any 
opinion  relative  to  whether  or  not  he  was 
going  to  get  well  or  would  die  from  the  effect 
of  his  wotmds?    A.    Not  directly. 

"Q.  Was  any  statement  taken  down  at  that 
time  by  any  one,  that  was  made  by  the  de- 
ceased ? 
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'^  eoimsel  for  aUtet  Objected  to  as  in- 
competent, irrelevant  and  immaterial;  no 
propcur  foundation  laid. 

[76]  "Bj  the  court:     He  may  answer  yea 
or  no  to  that. 
*'A.  There  was  one  attempted. 
"Q.  Who  took  it  down?     A.     I  tried  to 
take  it  dow^n. 

'*Q.  Was  anything  said  to  the  deceased  in 
your  presence  by  any  one  to  the  eflect  that 
his  wounds  would  be  fatal  or  that  he  might 
not  recover?  A.  No,  not  to  my  recollection. 
"Q.  Wluit  became  of  the  statement  that 
was  taken  by  you? 

"By  counsel  for  the  state:     Objected  to  aa 
incompetent,  irrelevant  and  immaterial. 
"A.  I  don't  remember. 
''Q.  Haven't  you  that  statement,  that  writ- 
ten  statement,    in   your   possession   at  this 
time?    A.    No,  sir. 
•'Q.  What  did  you  do  with  it? 
"By  counsel  for  state:     Objected  to  as  in- 
competent, irrelevant  and  immateriaL 
"By  the  court:     Sustained. 
"Defendant  excepts. 

"Q.  How  did  you  come  to  take  the  state- 
ment down? 

"By  counsel  for  the  state:     Objected  to  as 
incompetent,  irrelevant  and  immaterial. 
"By  the  court:     Sustained. 
"Q.  Did  the  deceased  request  you  to  take  a 
statement  from  him? 
"By  counsel  for  the  state:    Same  objection. 
"By  the  court:     Sustained. 
''By  counsel  for  the  defendant:     We  ex- 
cept, if  the  court  please  I  think  that  would 
be  the  strongest  indication  possible." 

The  rule  is  universal  that  before  dying 
declarations  can  be  admitted  in  evidence  it  is 
essential,  and  is  a  preliminary  fact  to  be 
proved  by  the  party  offering  them  in  evidence 
that  they  were  made  under  a  sense  of  im- 
pending death.  It  is  the  duty  of  the  court 
to  determine  in  the  first  instance  the  admissi- 
bility of  declarations  sought  to  be  introduced 
as  dying  declarations  and  the  court  must  pass 
upon  the  competency  of  such  evidence  as  a 
question  of  law,  or  as  some  courts  hold  as  a 
mixed  question  of  law  and  fact.  In  laying 
the  predicate  for  the  admission  of  dying  dec- 
larations, the  expressions  or  statements  ot 
the  deceased  are  always  admissible  if  made 
at  or  about  the  time  the  declarations  were 
made,  "or  even  if  made  before  or  after  the 
making  [77]  of  the  declarations.  Such  a 
statement  is  not  vitiated  by  being  w^ritten 
down  aa  a  part  of  the  documentary  evidence 
by  which  the  dying  declaration  is  also 
proved." 

2  Michie  on  Homicide,  p.  1091  and  cases 
cited. 

There  can  be  no  question  as  to  the  mate- 
riality of  the  evidence  offered  and  rejected 
by  the  court  in  sustaining  the  objections  to 
the  last  three  questions  above  quoted.     That 


the  deceased  made  statements  tending  to  show 
that  he  was  without  hope  of  recovery,  is  not 
disputed.  The  defendant  had  the  right  to 
introduce  this  important  and  competent  evi- 
dence for  the  consideration  of  the  court  in 
order  that  the  court  might  properly  deter- 
mine the  question  of  the  competency  of  the 
dying  declarations,  and  these  adverse  rulings 
pabsed  beyond  the  limits  of  the  discretion  of 
the  court  and  were  erroneous  as  a  matter  of 
law. 

However,  the  evidence  offered  and  received 
by  the  court  we  think  sufficient  to  entitle  the 
statements  of  the  deceased  to  be  admitted  in 
evidence  as  dyinig  declarations.  Considering 
the  extent  and  character  of  the  wounds  which 
the  doctor  teatifiea  were  necessarily  fatal, 
and  it  appearing  that  he  so  informed  the 
deceased,  the  deceased  was  shown  to  have 
knowledge  of  the  character  of  his  wounds  and 
such  knowledge  was  not  of  a  nature  to  give 
him  any  hope  of  recovery,  and  his  statement, 
the  only  one  that  was  not  excluded  by  the 
court,  shows  that  he  believed  that  he  was 
mortally  wounded.  A  sense  of  impending 
deatli  may  be  inferred  from  the  character  of 
tlie  wound;  from  the  opinion  of  his  physician 
and  from  other  circumstances  showing  his 
state  of  mind.  " 

Says  Greenleaf : 

"It  is  enough  if  it  satisfactorily  appears, 
in  any  mode,  that  they  were  made  under  that 
sanction;  whether  it  be  directly  proved  by 
the  express  language  of  the  declarant,  or  be 
inferred  from  his  evident  danger,  or  the  opin- 
ions of  the  medical  or  other  attendants  stated 
to  him,  or  from  his  conduct  or  other  circum- 
stances of  the  case, — all  of  which  are  resorted 
to  in  order  to  ascertain  the  state  of  declar- 
ant's mind."    Section  158. 

[78]  On  a  trial  for  murder  the  dying  dec- 
larations of  the  deceased  are  not  limited  as 
evidence  in  favo^  of  the  state  alone,  but  are 
equally  admissible  in  favor  of  the  defendant. 

In  Mattox  v.  U.  S.  146  U.  S.  140,  13  S.  Ct. 
60,  36  U.  S.  (L.  ed.)  917,  the  Supreme  Court 
of  the  United  States  held : 

"Dying  declarations  are  admissible  on  a 
trial  for  murder  as  to  the  fact  of  the  homi- 
cide and  the  person  by  whom  it  was  commit- 
ted, in  favor  of  the  defendant  as  well  as 
against  him,  if  made  by  the  party  injured 
under  a  sense  of  impending  death." 

In  the  case  of  Rex  v.  Scaife,  1  M.  &  Rob. 
(Eng.)  551,  Coleridge,  J.,  received  as  evidence 
the  following  dying  declaration,  viz.:  "I 
don't  think  he  would  have  struck  me  if  I  had 
not  provoked  him."  Observing,  when  he  ad- 
mitted it  that  it  might  have  an  influence  on 
the  amount  of  punishment. 

In  State  v.  Ashworth,  60  La.  Ann.  94,  23 
So.  270,  tlie  Supreme  Court  of  Louisiana,  held 
that : 

**Rules  of  evidence,  relative  to  the  admissi- 
bility of  dying  declarations  are  not  to  be  aa 
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rigorously  applied  wlien  the  fact  itself  of 
their  having  been  made  has  been  satisfac- 
torily established^  and  they  are  in  favor  of 
the  accused,  as  when  they  are  sought  to  be 
urged  against  him." 

In  speaking  of  such  declarations  in  favor 
of  the  accused,  the  Kentucky  Coulrt  of  Ap- 
peals say,  in  the  case  of  Haney  v.  Com.  5  Ky. 
L.  Rep.  203: 

"Such  declarations  are  not  faierely  opinion; 
they  were  uttered  by  a  participant  whose 
opportunity  for  knowing  whether  lie  was  to 
blame  was.  greater  than  that  of  any  one  else, 
and  explain  the  intent  and  motive  with  whieh 
he  was  actuated  in  the  part  he  played,  and 
exhibit  those  internal  facts,  constituted  of 
feeling,  motive  and  judgment,  which  will 
greatly  assist  the  jury  in  understanding  the 
true  nature  and  object  of  his  acts  as  proven 
by  other  witnesses. 

"To  the  general  rule  excluding  matters  of 
opinion  or  belief,  an  exception  should  be  made 
allowing  the  declarations  of  the  deceased  in 
behalf  of  the  accused,  where  they  will  explain 
the  acts  and  conduct  of  the  deceased,  or  show 
his  feelings  or  motives,  intent  or  belief,  when 
they  are  essential  to  qualify  or  aggravate  his 
conduct.  These  are  facts  which,  were  he  liv- 
'  ing,  he  could  be  compelled  to  testify  to  as  a 
witness,  and  while  they  are  generally  treated, 
because  of  the  mode  of  expression  used  as 
utterances  of  [79]  opinion  or  belief,  they  are 
essential  and  original  facts  which  go  far  to 
illustrate  the  motives  and  give  meaning  to 
the  acts  of  the  declarant  who  speaks,  in  such 
instances,  of  his  own  acts,  whose  scope  and 
effect  he  understands,  and  not  those  of  the 
accused  alone.  The  admission  of  such  decla- 
rations can  do  no  harm.  Frauds  cannot  be 
practiced  under  cover  of  the  rule.  And  thero 
is  not  BO  much  danger  of  misconception  or 
perjury  as  where  the  declarant  speaks  from 
hostile  feelings,  surrounded  by  sympathizing 
friends,  ready  to  construe  his  words  as  favor- 
able to  their  own  views,  as  may  reasonably 
be  done." 

We  are  inclined  to  tliink  that  the  declara* 
tions  of  the  deceased  made  between  the  time 
the  fatal  shot  was  fired  and  the  taking  of 
his  statement  in  writing  by  the  witness 
Jones,  were  competent  and  admissible  as  a 
part  of  the  re<  gettae.  No  fixed  measure  of 
time  or  distance  from  the  main  occurrence 
can  be  established  as  a  rule  to  determine 
what  shall  be  a  part  of  the  res  gestae.  Each 
case  must  necessarily  depend  on  its  own  cir- 
cumstances to  determine  whether  the  facts 
offered  were  really  part  of  the  same  continu- 
ous transaction.  See  Price  v.  State,  1  Okla. 
Crim.  369,  98  Pac.  447. 

It  is  said  in  Am.  and  Eng.  Enc.  of  Law 
Vol.  24   (2d  ed.)   p.  662: 

"The  difficulty  of  formulating  a  precise  rule 
by  which  the  admissibility  of  evidence  under 


the  doctrine  of  res  gestae  shall  be  determined 
is  admitted  by  all  the  authorities,  but  it  may 
be  stated  generally  that  wherever  it  becomes 
important  to  show  upon  the  trial  of  a  caiis« 
a  particular  fact  or  event  it  is  competent 
and  proper  also  to  show  any  accompanying 
facts  and  circumstances  which  are  actually 
or  substantially  contemporaneous  with  it  and 
calculated  to  elucidate  and  explain  its  quality 
and  character,  and  so  connected  with  it  as  to 
constitute  one  transaction,  the  rule  including 
accompanying  declarations,  as  well  as  acts, 
although  such  declarations  would,  apart  from 
this  doctrine,  be  excluded  as  hearsay." 

And  again  the  rule  is  well  stated  that  if 
such  declarations  "are  made  under  such  cir> 
cumstances  as  will  raise  the  reasonable  pre- 
sumption that  they  are  the  spontaneous  utter- 
ances of  thought  created  by  or  springing  out 
of  the  transaction  itself,  and  so  soon  there- 
after as  to  exclude  the  presumption  that  they 
are  the  result  of  premeditation  and  design, 
they  will  be  admiasible  as  part  of  the  res 
gestae,*^ 

[80]  Here,  the  witness  fixes  the  interval  of 
time  as  about  thirty  minutes,  and  it  would 
seem  that  the  continuitv  of  the  events  was 
not  broken.  The  declarations  were  by  a  per- 
son best  qualified  to  know  the  facts  and  were 
made  at  a  time  and  place,  and  under  circum^ 
stances,  which  effectually  excluded  the  pre- 
sumption that  they  were  the  result  of  pre- 
meditation and  design.  If  such  declarations 
were  in  fact  made  by  the  deceased,  they  were 
of  the  very  highest  importance  in  the  cas^, 
and  should  have  been  admitted.  A  defendant 
in  a  capital  case  has  the  right  to  submit 
competent  and  material  evidence  in  his  behalf 
to  the  jury,  in  order  that  it  may  pass  upon 
its  weight  and  credibility,  and,  if  he  be  de- 
prived of  that  right,  it  is  a  substantial  one, 
which,  when  properly  presented  to  this  court 
by  an  exception,  will  require  a  reversal  of 
his  conviction. 

Finally,  it  is  contended  that  the  court 
erred  in  premitting  the  prosecuting  attorney 
in  his  argument  to  tlic  jury  to  use  language 
prejudicial  to  the  defendant.  From  the  rec- 
ord it  appears  that  the  prosecuting  attorney 
in  his  opening  argument  referred  to  the  de- 
fendant as,  "This  Black  Murderer."  On  ob- 
jection being  made  the  court  admonished 
counsel  for  the  state  to  be  temperate  in  his 
remarks.  In  the  course  of  his  closing  argu- 
ment for  the  state,  the  prosecuting  attorney 
used  the  expression,  'This  coal  black  mur- 
derer." Counsel  for  the  defendant  again  ob- 
jected, but  the  court  peremptorily  overruled 
the  same. 

We  are  of  opinion  that  the  language  used 
by  the  prosecuting  attorney  was  highly  im- 
proper and  the  failure  of  the  court  to  rebuke 
him,  or  to  properly  charge  the  jury  with  ref- 
erence to  the  matter,  constitutes  reversible 
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error  in  a  capital  case.  The  personal  opinion 
of  the  prosecuting  attorney  is  not  evidence 
and  the  sanction  of  sucli  an  opinion  by  the 
court  is  prejudicial  error.  The  defendant,  a 
negro,  was  on  trial  before  a  white  jury, 
charged  with  the  murder  of  a  white  man, 
and  as  an  appeal  to  race  prejudice,  the  lan- 
guage used  was  plainly  calculated  to  preju- 
dice the  defendant.  Race  prejudice  has  no 
more  sanction  at  the  bar  than  on  the  bench. 

[81]  In  Tannehill  v.  State,  159  Ala.  51,  48 
So.  662,  the  Supreme  Court  of  Alabama  re- 
versing a  conviction  for  murder  says: 

''it  is  the  duty  of  the  court  to  see  that 
the  defendant  is  tried  according  to  the  law 
and  the  evidence,  free  from  any  appeal  to 
prejudice,  or  other  improper  motive  and  this 
duty  is  emphasized  where  a  colored  man  is 
placed   upon    trial   before   a   jury   of   white 
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men. 

And  see  cases  collated  in  note  to  Hardaway 
V.  State.  29  Ann.  Cas.  1166. 

The  law  of  the  land  guarantees  to  every 
one  accused  of  crime,  regardless  of  race  or 
color,  wliether  of  high  or  low  degree,  wliether 
rich  or  poor,  a  fair  and'  impartial  trial,  and 
it  that  right  has  been  infringed,  not  in  re- 
spect to  mere  technicalities,  but  in  disregard 
ci  substantial  rights,  however  undesignedly, 
the  judgment  of  conviction  should  be  reversed 
and  a  new  trial  awarded. 

Upon  the  wliole  case  we  are  witliout  doubt 
as  to  the  propriety  and  necessity  of  reversing 
this  judgment.  For  the  reasons  stated,  the 
judgment  of  conviction  is  reversed  and  the 
cause  remanded  for  a  new  trial.  It  is  fur- 
ther ordered  that  the  warden  of  the  peniten- 
tiary deliver  the  defendant  to  the  sheriff  of 
Kiowa  county,  who  will  hold  him  in  custody 
until  otherwise  ordered  according  to  law. 

Furman  and  Armstrong,  JJ.,  concur. 


NOTE. 

AdaaUsiMllty  of  Dyiac  Declaration  oa 
Behalf  of  Defendant. 

General  Huie, 

On  principle,  there  is  no  reason  why  the 
defendant  in  a  prosecution  for  homicide  is 
not  entitled  to  invoke  as  evidence  the  dying 
dechirations  of  the  deceased.  The  state  is  as 
much  interested  in  acquitting  an  innocent 
man  charged  with  crime  as  it  is  in  convicting 
a  guilty  man  so  charged,  and  the  probability 
of  the  truth  of  a  statement  made  by  the  vic- 
tim tending  to  justify  the  assault  on  him 
by  the  defendant  is  entirely  equal  to  the  prob- 
ability of  the  truth  of  a  statement  made  by 
him  bearing  against  tlie  defendant.  People 
V.  Southern,  120  Cal.  645,  53  Pac.  214. 

The  rule  is  that,  when  the  proper  predicate 
haa  been  laid,  the  dying  declarations  of  the 


deceased  are  admissible  in  evidence  in  a  pros- 
ecution for  homicide  as  to  the  fact  of  the 
homicide  and  the  person  by  whom  it  was 
committed,  as  well  to  acquit  as  to  convict 
the  accused;  and  they  are  not  limited  as  evi- 
dence in  favor  of  the  state  alone.  Mattox  v. 
U  S.  146  U.  S.  140,  13  S.  Ct.  50,  36  U.  S. 
(L.  ed.)  917;  Moore  v.  State,  12  Ala.  764,  46 
Am.  Dec.  276;  Tittle  v.  State..  188  Ala.  46, 
66  So.  10,  52  L.R.A.(N.S.)  910;  People  v. 
Southern,  120  Cal.  645,  53  Pac.  214;  Coatney 
V.  State,  61  Fla.  19,  55  So.  285;  People  v. 
Hotz,  261  111.  239,  103  N.  E.  1007;  Daney  v. 
Com.  5  Ky.  L.  Rep.  203;  Brock  v.  Com.  92 
Ky.  183,  17  S.  W.  337,  13  Ky.  L.  Rep.  450; 
Chittenden  v.  Com.  9  S.  W.  386,  10  Ky.  L. 
Rep.  330;  State  v.  Ash  worth,  50  La.  Ann.  94, 
23  So.  ^70;  People  v.  Knapp,  26  Mich.  112; 
Green  v.  State,  89  Miss.  331,  42  So.  797; 
State  V.  Saunders,  14  Ore.  300,  12  Pac.  441. 
And  see  the  reported  case.  See  also  AIlsup 
V.  State  (Ala.)  72  So.  599;  State  v.  Uzzo, 
6  Penn.  (Del.)  212,  65  Atl.  775;  Sparks  v. 
State,  113  Miss.  266,  74  So.  123.  Compare 
People  V.  McLaughlin,  44  Cal.  435.  Tlius  in 
Coatney  v.  State,  61  Fla.  19,  55  So.  285,  the 
court  said:  "In  a  prosecution  for  homicide, 
evidence  of  dying  declarations  made  by  the 
deceased  before  his  death  as  facts  that  actu- 
ally caused  his  subsequent  death  or  as  to 
circumstances  that  actually  resulted  in  his 
subsequent  death  is  admissible  either  for  or 
against  the  deceased  on  the  proper  predicate 
being  laid,  when  tlie  deceased  was  in  extremis 
and  really  believed  that  he  could  not  recover, 
and  where  he  would  have  been  competent  to 
testify  as  to  the  facts  or  circumstances  had 
he  lived.  The  declaration  of  the  deceased 
need  not  have  been  made  in  the  presence  of 
the  accused,  and  the  making  of  it  under  the 
circumstances  stated,  may  be  testified  to  by 
any  competent  witness,  the  evidence  being  ad- 
'niissible  on  the  ground  of  necessitiy,  and  the 
sense  of  impending  death  making  a  false  dec- 
laration by  the  deceased  improbable." 

In  Tearas  it  is  provided  by  statute  (Code 
Crim.  Pro.,  art.  748)  that  "the  dying  declara- 
tions of  a  deceased  person  may  be  offered  in 
evidence  either  for  or  against  a  defendant 
charged  with  the  homicide  of  such  deceased 
person."  See  Radford  v.  State,  33  Tex.  Crim. 
520,  27  S.  W.  143. 

But  it  must  be  shown  by  the  accused  in 
offering  dying  declarations  in  evidence  that 
they  were  made  under  a  sense  of  impending 
death.  This  may  be  made  to  appear  from 
what  the  injured  person  said,  or  from  the 
fact  that  the  nature  and  extent  of  the  wounds 
inflicted  were  obviously  sudi  that  he  must 
have  felt  or  known  that  he  would  not  sur- 
vive, as  well  as  from  his  conduct  at  the  time 
and  the  communications,  if  any,  made  to  him 
by  his  medical  advisers.  Mattox  v.  U.  S.  146 
U.  S.  140,  13  S.  Ct.  50,  36  U.  S.  (L.  ed.)  917. 
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And  a  showing  offered  by  the  defendant  that 
an  absent  witness  would  testify  that  he  was 
with  the  injured  person  before  he  died,  and 
that  alter  he  knew  that  he  was  going  to  die 
in  a  short  time  he  told  the  witness  that  the 
defendant  did  not  shoot  him,  but  that  some 
other  person  did,  has  been  held  to  be  insuffi- 
cient  because  not  showing  that  the  declarant 
was  impressed  with  the  belief  that  death  was 
impending  and  would  certainly  ensue.  De- 
laney  v.  State,  148  Ala.  586,  42  So.  815. 

It  has  been  held  that  the  same  strictness 
in  regard  to  the  preliminary  proof  will  not 
be  required  when  the  declaration  is  offered  in 
favor  of  the  accused  as  when  it  is  offered 
against  him.  The  ordinary  dying  declaration 
is  one  charging  the  accused  with  killing  the 
person  making  the  declaration,  which  ac- 
counts for  the  stringency  of  the  rule  as  to 
the  preliminary  proof  requisite,  but  there  is 
some  basis  for 'argument  that  the  rule  should 
not  apply  in  all  its  strictness  where  the 
statement  is  of  such  a  nature  that  it  exoner- 
ates the  accused.  People  v.  Hotz,  261  111. 
239,  103  N.  E.  1007;  State  v.  Ashworth,  50 
La.  Ann.  94,  23  So.  270.  Thus,  in  the  case 
last  cited,  it  was  held  that  the  defendant 
should  have  been  permitted  to  introduce  dying 
declarations  which  were  in  his  favor.  The 
«ourt  said:  "We  were  at  first  much  im- 
pressed with  the  idea  that  the  declaration 
was  made  inadmissible  as  being  the  mere  ex- 
pression of  a  conclusion  or  an  opinion  of  the 
deceased,  but  have  become  satisfied  that  the 
rules  relative  to  the  admissibility  of  such 
declarations  are  not  to  be  as  rigorously  ap- 
plied wlien  the  fact  itself  of  their  having 
been  made  has  been  satisfactorily  established, 
and  they  are  in  favor  of  the  accused,  as  when 
they  are  sought  to  be  urged  against  him.  In 
the  case  at  bar  the  witness  named  a  number 
of  persons  as  being  present  when  the  decla- 
rations sought  to  be  proved  were  declared  by 
him  to  have  been  made,  and  the  danger  of  a 
falsification  of  facte  was  greatly  lessened 
from  what  it  would  have  been  without  sueh  a 
statement.  We  do  not  think  that  the  fact 
that  the  declaration  was  elicited  by  questions 
asked  the  deceased  by  the  witness  instead  of 
being  a  volimteered  statement  render  them 
inadmissible.^ 

However,  in  People  v.  Hotz,  261  III.  239, 
103  N.  E.  1007,  a  prosecution  for  homicide 
alleged  to  have  been  caused  by  an  abortion, 
it  was  held  that  the  elements  present  therein 
required  that  the  rule  should  be  applied  in 
all  its  strictness.  The  court  said :  '^Inducing 
an  abortion  under  such  circumstances  as  are 
disclosed  in  this  case  is  made  a  crime  in -this 
state  and  those  guilty  are  punishable  by  im- 
prisonment in  the  penitentiary.  All  partici- 
pating in  the  commission  of  the  crime,  in- 
cluding the  mother,  are  guilty  of  a  great 
moral  wrong.     Criminal  abortions  are  nece8« 


sarily  committed  at  the  solicitation  and  re- 
quest of  the  mother,  and  it  is  a  matter  of 
common  knowledge  that  the  crime  is  usually, 
if  not  always,  committed  under  a  promise  of 
secrecy  by  the  mother.  In  making  the  state- 
ment she  did  to  Dr.  Baker,  Minnie  Madge 
might  not  only  have  been  keeping  such  a 
promise,  but  she  was  exonerating  herself  from 
the  charge  of  having  committed  a  great  moral 
wrong.  Had  she  charged  plaintiffs  in  error 
with  having  produced  this  abortion  she  would 
have  stultified  and  disgraced  herself.  Con- 
sidering what  she  herself  had  at  stake  and 
her  own  interest  in  a  charge  of  this  kind,  it 
becomes  important  that  there  be  present 
every  element  necessary  to  constitute  her 
statement  such  a  declaration  as  would  be  ad- 
missible in  evidence  in  any  event.  The  testi- 
mony of  Dr.  Baker  is  of  such  a  character  as 
to  raise  a  serious  doubt  whether  Minnie 
Madge  was  in  such  a  mental  state  as  to  be 
able  to  realize  her  condition  or  to  comprehend 
that  death  was  imminent,  or  to  form  any 
rational  conclusion  on  that  subject  either 
from  her  own  impressions  or  from  anything 
that  was  said  to  her  by  her  physician  as  to 
her  condition.  No  attempt  was  made  by 
plaintiffs  in  error  tc  show  by  any  other  evi- 
dence the  mental  condition  of  Minnie  Madgt- 
at  this  particular  time." 

In  Dumas  v.  State,  159  Ala.  42,  49  So.  224, 
133  Am.  St.  Rep.  17,  it  was  held  that  the 
statements  of  the  declarant  as  to  the  diffi- 
culty between  himself  and  the  defendant  were 
inadmissible,  whether  attempted  to  be  offered 
by  the  defendant  or  otherwise,  when  they 
were  not  preceded  by  the  requisite  predicate 
to  admit  dying  declarations. 

In  Allsup  v.  State  (Ala.)  72  So.  599.  it 
was  said  obiter  that  the  accused  might  offer 
a  dying  declaration  as  exculpatory  evidence 
where  the  death  of  the  declarant  was  the 
subject  of  the  charge.  Compare  the  dictum 
in  People  v.  McLaughlin,  44  Cal.  435. 

In  Moeck  v.  People,  100  111.  242,  39  Am. 
Rep.  38,  it  was  held  that  a  dying  declaration, 
in  substance  that  the  declarant  struck  the  ac- 
cused and  that  the  latter  w^aa  not  to  blame, 
was  made  so  long  after  the  occurrence  as  to 
preclude  the  claim  that  it  was  part  of  the 
res  gestae,  and  therefore  was  mere  hearsay 
evidence  and  not  admissible.  It  was  also 
held  that  it  was  inadmissible  under  the  de- 
cision in  Adams  v.  People,  47  111.  376,  wherein 
it  was  said  that  the  dying  declarations  of  a 
deceased,  that  "he  did  not  wish  accused  hurt 
for  what  he  had  done,  and  that  accused  had 
done  nearly  right,  etc.,  affords  no  evidence  of 
anything  more  than  a  truly  Christian  spirit 
on  the  part  of  one  who  had  been  unjustly 
done  to  death,  and  who,  in  his  dying  agonies, 
was  willing  to  forgive  the  malefactor." 

Likewise,  in  Com.  v.  Densmore,  12  Allen 
(Masa.)    535,  it  was  held  Uiat  the  declara- 
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tious  of  the  persoii  on  wbom  the  homicidal 
aesauH  was  alleged  to  have  been  committed 
were  properly  rejected  when  offered  by  the 
defendant,  where  it  appeared  that  they  were 
merely  hearsay  evidence  and  were  not  admis- 
sible as  dying  declarations.  To  the  uund 
effect  see  Ratteree  ▼.  State,  63  6a.  570. 

The  question  as  to  the  admissibility,  on 
behalf  of  the  defendant,  as  dying  declarations, 
of  statements  as  to  the  provocation  that  the 
defendant  had  for  his  act,  as  that  the  declar- 
ant was  himself  to  blame  for  the  difficulty  or 
that  the  injury  was  the  result  of  an  accident, 
is  exhaustively  discussed  in  the  note  to  State 
▼.  Crean,  Ann.  Gas.  1912G  424,  at  page  437. 

Testimony  as  to  admissions,  dying  declara- 
tions or  confessions,  by  a  third  person  that 
he  killed  the  deceased,  or  a  dying  declaration 
or  confession  of  an  'accomplice  6r  confederate 
of  the  defendant,  exculpating  the  defendant 
from  all  blame,  is  inadmissible  as  evidence  on 
behalf  of  the  accused.  People  v.  Hall,  94  Cal. 
595,  30  Pac  7;  State  v.  Nist,  66  Wash.  55, 
Ann.  Cas.  19130  409,  118  Pftc.  920.  And  see 
the  note  to  Donnelly  v.  U.  S.  Ann.  Cas.  1913E 
710. 

m 
t 

Application  of  Rule, 

Dying  declarations  are  entitled  to  the  same 
consideration  from  the  jury,  and  should  be 
given  the  same  weight  and  credit  when  in 
favor  of  the  accused  as  when  in  favor  of  the 
state.  State  v.  Uzzo,  6  Penn.  (Del.)  212,  65 
Atl.  775. 

In  Mattox  v.  U.  S.  146  U.  8.  140,  13  S.  Ct. 
50,  36  U.  S.  (L.  ed.)  917,  it  appeared  that 
the  declarant  had  been  informed  by  his  phy- 
sician that  there  was  no  hope  of  his  recovery 
and  that,  on  being  interrogated  as  to  who 
did  the  shooting,  replied  that  he  did  not 
know,  all  of  which  was  admitted  in  evidence 
without  objection.  It  was  held,  however,  that 
it  was  error  not  to  permit  the  defendant's 
(^lunsel  to  elicit  from  the  witness  testifving 
to  the  foregoing  facts,  whether,  in  addition 
to  stating  that  he  did  not  know  the  persons 
who  shot  him,  the  declarant  had  not  stated 
tliat  he  knew  the  defendant,  and  that  it  was 
not  the  defendant  who  did  so. 

While  recognizing  tlie  rule  that  where  the 
declaration  la  offered  against  the  accused  to 
convict  him,  it  should  be  confined  to  facts 
and  not  allowed  to  extend  to  mere  matters 
of  opinion,  it  has  been  held  that  a  declara- 
tion of  the  opinion  or  belief  of  the  declarant 
should  be  admitted  where  it  was  offered  by 
the  accused,  as  tending  to  show  the  motives 
and  explain  the  acts  of  the  declarant.  Uanoy' 
V.  Com.  5  Ky.  L.  Rep.  203,  wherein  the  court 
said:  'TTpon  consideration  of  the  authori- 
ties and  the  reasons  for  the  general  rule 
which,  in  the  first  instance,  is  based  on  neces- 
sity, we  conclude  that,  where  the  declaration 


U  offered  against  the  accused  to  convict  him, 
it  should  be  confined  to  facts,  and  not  allowed 
to  extend  to  mere  matters  of  opinion,  but, 
in  a  case  like  the  present,  where  the  declara- 
tion is  offered  by  the  accused,  it  should  be 
admitted  from  necessity,  and  because  of  that 
tender  regard  which  the  law  pays  to  life  and 
liberty,  and  for  the  reason  that  the  deceased 
is  so  likely  to  be  telling  the  truth,  when  he 
solemnly,  in  the  hour  and  article  of  death, 
declares  himself  to  have  been  alone  blamable, 
and  his  slayer  excusable.  Such  declarations 
are  not  merely  opinion,  they  were  uttered  by 
a  participant  whose  opportunity  for  knowing 
whether  he  was  to  l)lame  was  greater  than 
that  of  any  one  else,  and  explain  the  intent 
and  motive  with  which  he  was  actuated  in 
the  part  he  played,  and  exhibit  those  internal 
facts,  constituted  of  feeling,  motive  and  judg- 
ment, which  will  greatly  assist  the  jury  in 
understanding  the  true  nature  and  object  of 
his  acts  as  proven  by  other  witnesses.  To 
the  general  rule  excluding  matters  of  opinion 
or  belief,  an  exception  should  be  made  allow- 
ing the  declarations  of  the  deceased  in  behalf 
of  the  accused,  where  they  will  explain  the 
acts  and  conduct  of  the  deceased,  or  show  hi^ 
feelings  or  motives,  intent  or  belief,  when 
they  are  essential  to  qualify  or  aggravate 
his  conduct.  These  are  facts  which,  were  lie 
living,  he  could  be  compelled  to  testify  to  as 
a  witness,  and  while  they  are  generally  treat- 
ed, because  of  the  mode  of  expression  used; 
as  utterances  of  opinion  or  belief,  they  arc 
essential  and  original  facts  which  go  far  to 
illustrate  the  motives  and  give  meaning  to 
the  acts  of  the  declarant  who  speaks,  in  such 
instances,  of  his  own  acts,  whose  scope  and 
effect  he  understands,  and  not  those  of  the 
accused  alone.  The  admission  of  such  decla- 
rations can  do  no  harm.  Frauds  cannot  be 
practiced  under  cover  of  the  rule.  And  there 
i.i  not  so  much  danger  of  misconception  or 
perjury  as  where  the  declarant  speaks  from 
hostile  feelings,  surrounded  by  sympathizing 
friends,  ready  to  construe  his  words  as  favor- 
able to  their  own  views,  as  may  reasonably 
be  done."  - 

In  Flannigan  v.  State,  135  Ga.  221,  69  S.  E. 
171,  it  appeared  that  the  defendant  insisted 
that  the  infliction  of  the  wound  was  purely 
accidental,  during  a  friendly  "scuffle."  The 
evidence  for  the  state  tended  to  show  that  it 
was  the  result  of  a  fight.  While  in  articulo 
mortis  the  injured  man  said  that  they  were 
not  fighting.  The  court  held  the  declaration 
to  be  admissible,  saying:  "It  is  manifest 
that  the  evidence  of  this  declaration  was  very 
material;  and  we  cannot  agree  with  the  trial 
judge  in  his  conclusion  that  this  was  opinion 
evidence.  The  accused  was  entitled  to  Imve 
this  important  fact  submitted  to  the  jury  for 
their  consideration,  and  it  was  harmful  error 
for  the  judge  to  ex(:lude  it." 
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In  Beaty  v.  Com.  140  Ky.  230,  130  S.  W. 
1107,  the  trial  court  directed  the  jury  not 
to  consider  the  following  sentence  a  dying 
declaration:  '*1  think  it  was  no  accident." 
It  was  held  that  this  was  error,  as  the  de- 
fendant was  entitled  to  have  this  statement 
go  to  the  jury  as  tending  to  show  that  the 
declarant  was  not  certain  that  the  defendant 
intentionally  shot  him.  The  court  said:  ''In 
the  case  of  Coyle  v.  Com.  122  Ky.  781,  93  S. 
W.  584,  29  Ky.  L.  Rep.  340,  this  court,  in 
discussing  the  admissibility  of  dying  declara- 
tions as  evidence,  said  that  if  such  a  state- 
ment  is  introduced  the  defendant  should  be 
permitted  to  introduce  any  statement  made 
afterwards  by  the  deceased,  for  the  purpose 
of  lessening  or  destroying  the  force  and  effect 
thereof.  If  it  is  proper  to  aliow  such  state- 
ments made  afterwards,  it  is  certainly  proper 
to  prove  a  statement  made  as  a  part  of  and 
in    connection   with   the   dying   declaration." 

In  Tittle  v.  State,  188  Ala.  46,  00  So.  10, 
52  L.R.A.(KS.)  910,  the  state  offered  evi- 
dence of  a  dying  declaration  which  tended  to 
show  a  case  of  murder.  Tiie  defendant  testi- 
fied to  facts  showing  self-defense,  and  ad- 
duced evidence  of  frequent  statements  by  the 
deceased  previous  to  the  fatal  encounter  to 
the  effect  that  he  had  killed  five  men  and  w^as 
going  to  kill  the  sixth;  such  statements  hav- 
ing been  made  under  circumstances  affording 
an  inference  that  the  deceased  on  these  occa- 
sions had  in  mind  the  defendant  as  the  sixth 
victim.  The  witnesses  for  the  defendant  also 
testified  that  subsequent  to  the  dying  decla- 
ration offered  in  evidence  by  the  state  and 
shortly  before  the  death  of  the  declarant,  the 
defendant  approached  the  bedside  of  the 
wounded  man  and  said :  ''Uncle  Here,  I  hated 
to  do  this,  but  you  know  I  had  to  do  it.  You 
told  me  you  had  killed  five  men  and  would 
kill  six.  Didn't  you  tell  me  that,  Uncle 
Here?"  To  which  the  deceased  replied,  "Yes." 
It  was  held  that  an  instruction  stating  that 
the  testimony  was  admissible  not  as  a  dying 
declaration,  but  for  the  purpose  of  contradict- 
ing the  dying  declarations  offered  by  the 
state,  and  to  be  considered  in  connection  with 
them  in  determining  their  weight,  constituted 
prejudicial  error.  The  court  said:  'The 
statement  made  by  dfec^ased,  or  his  acqui- 
escence in  the  statement  made  by  defendant, 
was  after  the  dying  declaration  introduced 
by  the  state.  Declarant  was  evidently  in  a 
desperate  state,  as  he  must  have  realized  from 
the  nature  and  number  of  his  wounds  and  the 
profound  prostration  they  had  already  pro- 
duced. There  was  nothing  to  show  that,  in 
the  interval  which  had  elapsed  since  the  dec- 
larations admitted  at  the  instance  of  the 
state,  he  had  expressed  or  conceived  any  hope 
of  recovery  or  tliat  there  was  in  fact  any 
chance  of  a  favorable  issue  in  his  case.  It 
cannot  be  safely  said  that  this  declaration 


was  not  in  some  admissible  sort  a  rendition 
of  what  occurred  and  a  description  of  the 
situation  between  the  parties  at  the  time  of 
the  fatal  difficulty;  nor  have  we  found  in  the 
record  any  reason  why  it  had  not  as  much 
sanction  in  the  condition  of  deceased  as  the 
previously  made  declarations  shown  in  evi- 
dence on  behalf  of  the  state.    It  was,  in  short, 
a  dying  declaration,  had  immediate  relation 
to  the  res  gestae  of  the  difficulty,  and  tended 
to  acquit   defendant   of  fault;   at   least  the 
jury  may  have  assigned  such  meaning  to  it, 
and  its  interpretation  and  weight  were  for 
the  jury.    It  was  hence  admissible  and  should 
have  been  considered  by  the  jury,  not  only  as 
tending    to    impeach    previous    declarations 
made  by  deceased,  but  as  original  substantive 
evidence  of  what  occurred  at  the  time  of  the 
difficulty.     Moore  v.  State,  12  Ala.  764,  46 
Am.  Dec.  276.    In  Shell  v.  State,  88  Ala.  14, 
7  So.  40,  the  statement  considered  there  and 
held  to  be  admissible  for  the  purpose  only  of 
impeaching    a    dying    declaration    riiown   on 
behalf  of  the  prosecution  was  not  offered  as 
being  itself  a  dying  declaration  admissible  as 
original    substantive   evidence    of    the   facts 
stated,  but  only  as  a  contradictory  statement 
admissible  for  the  impeachment  of  the  decla- 
ration offered  by  the  state.     The  court  held 
it  was  properly  admitted  for  the  limited  pur- 
pose for  which  it  was  offered,  notwithstanding 
no  predicate  could  be   laid  nor   any  cross- 
examination  had.    Here,  on  the  contrary,  the 
declaration  about  which  the  court  spoke  was 
entitled  tu  consideration  as  a  dying  declara- 
tion and  carried  possible  inferences  of  con- 
siderable favor  to  defoidant.    The  court  erro- 
neously limited  and  circumscribed  the  office 
and  evidential  purpose  and  effect  of  the  dec- 
laration, and  for  this  the  judgment  of  con- 
viction must  be  reversed." 

Where,  on  the  prosecution  of  a  wife  for  the 
murder  of  her  husband,  it  appeared  that  the 
husband  in  answer  to  a  question  whether  his 
wife  "did  it,"  stated  that  she  did,  and  on  a 
subsequent  day  said  that  she  "did  not  do  it," 
it  was  held  that  these  dying  declarations 
might  be  given  in  evidence  as  well  to  acquit 
aa  to  convict  the  accused,  and  that  they  were 
not  limited  as  evidence  in  favor  of  the  state 
alone.  The  court  also  held  that  inasmuch  as 
the  declarations  of  the  deceased  were  in  direct 
conflict  with  each  other,  it  was  the  duty  of 
the  jury  to  determine  which  declaration  was 
true,  or  to  which  they  should  give  credit  u 
true.  Moore  v.  State,  12  Ala.  704,  46  Am. 
Dec.  276. 

In  Parker  v.  State,  6  Ala.  App.  64,  59  So. 
518,  it  was  held  that  dying  declarations  were 
properly  admitted.  The  court  also  held  tliat, 
since  they  were  in  writing  and  had  reference 
t»  the  facts  constituting  the  res  gestae,  when 
the  state  introduced  extracts  from  the  state- 
ment, the  defendant  was  entitled  to  have  the 
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ntire  written  declarations  go  before  the  jury, 
for  the  purpose  of  enabling  them  to  deter- 
mine the  weight  and  credibility  to  be  given 
thereto. 

In  Chittenden  v.  Com.  9  S.  VV.  386,  10 
Ky.  L.  Rep.  330,  it  was  held  that  the  court 
improperly  rejected  a  portion  of  a  dying  dec- 
laration which  showed  the  purpose  for  which 
the  declarant  had  left  the  place  of  killing, 
and  had  returned  to  it,  as  furnishing  to  some 
extent  ground  for  argument  that  he  had  re- 
tamed  for  the  purpose  of  a  difficulty. 

In  Rex  V.  Scaife,  1  M.  &  Rob.  (Eng.)  551, 
a  prosecution  for  manslaughter,  it  appeared 
that  a  dying  declaration  in  favor  of  the  pris- 
oner was  offered  in  evidence.  Coleridge,  J., 
received  it  in  evidence,  after  some  hesitation, 
observing  that  it  might  have  an  influence  on 
the  amount  of  punishment. 

An  extreme  extension  of  the  rule  admitting 
dying  declarations  in  favor  of  the  defendant, 
Has  contended  for  in  State  v.  Gaunt,  98  Kan. 
186,  157  Pac.  447.  In  that  case  the  defend- 
ant complained  of  the  refusal  by  tlie  trial 
court  of  his  request  that  the  jury  should  Ijc 
instructed  that  if  the  injured  person  lived  ten 
(lays  after  the  giving  of  the  fatal  wound,  they 
mi^ht  consider  the  fact  that  no  evidence  had 
been  introduced  by  the  prosecution  showing 
his  version  of  the  affray.  The  court  said 
that  the  instruction  seemed  to  assume  that 
the  injured  person  had  made  a  statement  re- 
garding the  affray  under  such  circumstances 
as  to  render  it  admissible  in  evidence,  and 
that  since  there  was  no  evidence  of  that  fact 
there  was  no  error  in  refusing  the  request. 

Whether  the  prosecution  on  a  trial  for  mur- 
der, should  be  called  on,  in  the  interest  and 
at  the  instance  of  the  defendant  to  introduce 
in  evidence  a  dying  statement  is  a  matter 
within  the  sound  discretion  of  the  court,  and 
its  action  in  'refusing  to  require  the  prose- 
cution so  to  do,  will  not  be  disturbed  on 
appeal  unless  a  clear  abuse  of  that  discretion 
U  shown.  State  v.  Payne,  10  Wash.  545,  39 
Pac.  157. 

In  Rex  V.  Gay,  7  C.  &  P.  230,  32  E.  C.  L. 
409,  the  court  apparently  held  that  a  dying 
declaration  was  admissible  on  behalf  of  the 
prisoner.  It  appeared  that  the  deceased  made 
and  signed  a  declaration  in  articulo  mortis. 
When  the  counsel  for  the  prisoner  offered 
either  parol  evidence  or  a  copy  of  the  decla- 
ration, the  court  would  not  receive  the  evi- 
dence on  the  ground  that  there  was  a  written 
statement  signed  by  the  deceased,  thug  plainly 
inferring  that  had  the  original  declaration 
been  produced  by  the  prisoner's  counsel^  it 
would  have  been  admiasible. 


J01V1S8 


v. 


CERES  mVESTMENT  COMPANY. 


Colorado  Supreme  Ceurt— January  3,  1916. 


60  Colo,  562;  164  Pac.   7^5. 


Pleadias  —  Jvdcaaent  on  Pleadiaca  — 
Wlien  Allowed  —  Demnnrable  De- 
facta. 

Hev.  Code,  §  53,  declares  that  the  sufliciency 
of  the  pleadings  shall  he  determined  as  pre- 
scribed in  the  act  and  not  otherwise;  and 
section  55  provides  that  the  complaint  shall 
contain  a  statement  of  the  facts  constituting 
the  cause  of  action  and  a  demand  for  the 
relief  claimed.  In  an  action  for  damages  for 
breach  of  a  contract  to  convey  land,  setting 
forth  the  alleged  cause  of  action,  to  whicli  a 
demurrer  was  overruled,  the  answer,  denying 
many  allegations  of  the  complaint,  alleged 
that,  when  he  made  the  contracts,  plaintiff 
knew  that  defendant  owned  the  land,  that 
the  contracts  were  those  of  a  certain  named 
person,  that  defendant's  name  was  not  men- 
tioned therein,  and  that  such  person  was  not 
its  agent,  which  allegations  were  denied  by 
the  replication,  except  the  allegation  that 
plaintiff,  when  he  made  the  contract  with 
such  person,  knew  that  the  lots  belonged  to 
defendant,  and  that  its  name  was  not  referred 
to  in  the  contract.  It  is  held  that  the  grant< 
ing  of  defendant's  motion  for  judgment  on 
the  pleadings  was  improper,  as  a  motion 
therefor  cannot  take  the  place  of  a  general 
demurrer,  and,  unless  -the  pleadings  show 
aflirmatively  that  plaintiff  is  without  right, 
should  not  be  entertained. 

Same. 

In  such  case  the  suiliciency  of  the  replica- 
tion should  have  been  tested  by  demurrer,  so 
that,  if  bad,  plaintiff  would  have  an  oppor- 
tunity to  amend,  which  was  denied,  by  sus- 
taining the  motion  for  judgment  on  the  plead- 
ings. 

Asenoy  —  Adoption  of  Aet  of  Stzmnicer. 

Allegations  in  a  purchaser's  action  that  the 
contract  had  not  been  made  with  defendant 
company,  yet  that  defendant  knew  that  plain- 
tiff had  made  the  contract  with  a  certain 
person  aa  its  agent,  and  had  relied  upon  his 
acts  as  those  of  the  defendant,  and  had  made 
payments  accordingly,  which  defendant  had 
received  and  applied  to  its  own  use,  stated  a 
cause  of  action  to  recover  the  amount  paid. 

Judcment  —  Extent  of  Relief  —  As 
Idmited  hj  Prayer  of  Complaint. 

Under  Rev.  Code,  §  186,  providing  that  the 
relief  granted  to  a  plaintiff,  if  there  is  no 
answer,  shall  not  exceed  that  which  he  has 
demanded  in  his  complaint,  but  that  in  other 
cases  the  court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint 
and  embraced  within  the  issue,  a  party  is 
entitled  to  such  relief  as  his  evidence,  to- 
gether with  the  facts  averred  in  his  plead- 
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ings,  justify,  regardless  ^t  the  relief  demand- 
ed in  his  prayer. 

Frauds,  Statute  of  —  Effect  —  ReeoTery 
Back  of  Part  Payment  under  Verbal 
Contract. 

A  party  who  has  repudiated  his  verbal 
contract  for  the  sale  of  land  cannot  invoke 
the  statute  of  frauds  to  enable  him  to  retain 
what  he  lias  received  of  the  purchaser  under 
it,  in  part  performance  thereof. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  city  and  county 
of  Denver :    Telleei,  Judgfe. 

Action  by  James  C.  Jones,  plaintiff,  against 
Ceres  Investment  Company,  defendant.  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
The  facts  are  stated  in  the  opinion.  BsvEitSED. 

Tolles  d  Cobhey  for  plaintiff  in  error. 
Hindry,  Friedman  d  Brewster  for  defend- 
ant in  error. 

[562]  Hnx,  J. — ^The  plaintiff  in  error,  who 
was  plaintiff  below,  contends  that  the  court 
erred  in  granting  the  defendant's  motion  for 
jud^ent  on  the  pleadings.  The  complaint 
alleges,  that  one  Dillow  was  the  ageat  of  the 
defendant  company,  and  as  such  had  a  large 
amount  of  its  real  estate  for  sale;  that  in 
September,  1908,  the  plaintiff  made  to  Dillow, 
as  the  agent  of  the  defendant,  an  offer  of 
$1,416  for  certain  lots,  describing  them;  that 
by  the  terms  of  said  offer,  the  plaintiff  agreed 
to  pay  for  them  in  installments  of  $55  per 
month,  and  Interest;  also  agreed  to  pay  the 
subsequent  taxes,  water  taxes  and  insurance; 
that  defendant  accepted  the  offer  and  agreed 
to  deed  to  plaintiff,  or  any  person  to  be  named 
by  him,  the  [563]  above  described  lots,  upon 
payment  of  said  sum,  and  interest  at  the  rate 
of  eight  per  cent  per  annum;  that  defendant, 
instead  of  making  a  contract  direct  with 
plaintiff,  made  a  written  contract  with  Dillow 
for  said  lots,  containing  the  above  conditions, 
and  Dillow  made  a  contract  with  plaintiff,  as 
the  agent  of  defendant  company,  containing 
the  same  conditions;  that  it  was  further 
verbally  agreed  and  understood,  at  the  time 
of  entering  into  the  written  contract,  that 
plaintiff  might,  at  any  time,  pay  the  entire 
amount  due  under  said  contract,  or  any  por- 
tion thereof,  and  receive  a  deed  or  deeds  for 
the  property  paid  for  in  full;  that  there  has 
been  paid  upon  this  contract  to  the  defendant 
the  sum  of  $1,128.12,  which  payments  were 
made  on  and  prior  to  August  22,  1910;  thab 
a  portion  of  the  above  described  property  was 
conveyed  to  plaintiff,  or  as  he  directed,  giving 
dates  and  description ;  that  no  other  property 
contained  in  the  above  described  contract  was 
ever  conveyed  to  plaintiff  or  as  he  directed. 
This  is  followed  by  the  alleged  execution  of 
three  other   similar  contracts   made   in   the 


same  manner,  for  other  lota,  describing  them, 
stating  amounts  paid  and  to  be  paid.  It  ia 
alleged  that  all  the  payments  were  made  upon 
the  contract  executed  in  October,  1904,  be- 
fore 1910,  and  that  three  lots  only,  out  of 
about  twenty-five  covered  by  this  contract, 
were  conveyed  to  the  plaintiff,  etc.  The  por- 
tion of  the  complaint  concerning  contracts 
bearing  dates  November  20th  and  27  th.  re- 
spectively, 1910,  contains  the  same  allega- 
tions as  the  first,  as  to  certain  payments,  etc, 
except  in  different  amounts,  but  does  not  al- 
lege the  conveyance  of  any  of  the  lots  to 
plaintiff.  Tlie  complaint  alleges,  that,  aside 
from  taxes,  water  taxes  and  insurance,  a 
total  of  about  $2,500  was  paid  by  the  plaint  if! 
upon  the  four  contracts;  that  some  of  it  was 
paid  by  the  plaintiff  direct  to  the  company 
and  some  to  Dillow  as  its  agent,  and  that  all 
of  it  was  received  by  the  defendant  company. 
It  then  alleges  that  during  the  month  of 
July,  1910,  the  plaintiff  made  [564]  demand, 
not  only  once,  but  several  times,  upon  the  de- 
fendant company,  to  make  and  deliver  to  him 
deeds  for  all  the  property  that  he  had  pur- 
chased of  it,  as  shown  by  the  four  contracts 
heretofore  described,  made  with  it  through 
Dillow,  and  by  said  defendant  company  adopt- 
ed as  its  contract,  with  the  exception  of  those 
theretofore  conveyed,  etc.  It  alleges,  that  the 
defendant  company,  acting  through  its  presi- 
dent, Waldo,  expressed  its  willingness  to  make 
the  deeds  before  requested,  and  several  times 
set  the  time  when  he  would  have  them  ready 
for  delivery,  but  failed  and  neglected  so  to  do; 
that  on  or  about  the  21st  of  July,  1910,  the 
plaintiff  called  at  the  office  of  the  defendant 
company  and  found  Waldo  in  charge;  that 
Waldo  then  stated  that  he  would  have  the 
deeds  executed  and  ready  for  delivery  upon 
the  following  day,  viz.,  the  22nd  of  July,  1910. 
and  requested  plaintifjf  to  call  upon  said  day. 
pay  the  amount  due  and  receive  the  deeds  for 
said  property;  that  on  the  afternoon  of  the 
22nd  of  July,  1910,  in  pursuance  of  this  re- 
quest, plaintiff  called  at  the  office  of  the  de- 
fendant company  and  found  that  the  deed« 
had  not  been  executed;  that  Waldo,  the 
president  of  the  defendant  company,  was  not 
there,  but  had  left  the  state  the  night  before, 
and  was  just  starting  on  a  trip  around  the 
world,  and  would  not  be  back  for  a  year ;  that 
plaintiff  was  ready,  willing  and  able,  at  the 
time  and  at  all  times  after  demand  made  by 
him  as  hereinbefore  mentioned,  to  pay  the 
balance  due  the  defendant  company  for  the 
real  estate  owned  by  it,  and  sold  to  plaintiff 
by  and  through  its  agent,  Dillow.  and  ao 
stated  at  the  time;  that  the  said  deeds  were 
to  be  made  by  Waldo,  the  president  of  the 
company.  The  plaintiff  then  alleges,  that  on 
the  5th  of  August,  1909,  he  made  a  sale  of  all 
the  real  estate  then  owned  by  him  (purchased 
from  defendant  company)  to  one  Banty,  for 
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the  sum  fo  $9,800;  that  $1,800  of  said  amount 
was  paid  in  cash,  and  $50  was  to  be  paid 
every  month;  that  said  payments  were  made 
ap  to  and  including  the  month  of  July,  IVIO; 
that  [565]  Banty  also  had  the  option  of  paying 
off,  at  any  time,  the  entire  amount  due  plain- 
tiff, and  obtaining  deeds  for.  said  property; 
that  on  or  about  July  the  1st,  1910,  Banty 
notified  plaintiff  that  she  desired  to  pay  the 
balance  due  upon  said  contract,  amounting  to 
about  $7,000,  and  obtain  deeds  for  said  prop* 
erty;  that  pursuant  to  said  demand  made  up* 
on  plaintiff,  he  made  the  several  demands 
hereinbefore  mentioned  on  the  defendant,  so 
that  he  might  be  able  to  earry  out  the  con- 
tract upon  his  part  with  Banty;  that  th« 
amount  paid  by  Banty  upon  said  coi\^ract, 
principal,  interest  and  taxes,  at  the  time 
amounted  to  about  $3,000;  that  Banty  desired 
to  build  a  number  of  houses  upon  said  prop- 
ertv;  that  when  Bantv  became  aware  that 
plaintiff  could  not  furnish  deeds  promptly  for 
the  property,  she  declined  to  proceed  further, 
employed  counsel,  and  threatened  suit,  de- 
manded the  return  of  her  money,  and  a  can- 
cellation of  the  contract;  the  plaintiff  was 
compelled  to  and  did  return  to  Banty  the 
money  paid  by  her  upon  said  real  estate,  and 
cancelled  the  contract;  that  the  defendant 
company,  by  and  through  its  president, 
Waldo,  knew  that  plaintiff  was  the  purchaser 
of  the  aforesaid  property;  that  he  had  made 
a  sale  of  this  property  to  Banty  about  the 
time  of  said  sale;  that  plaintiff  had  made  an 
advantageous  sale  thereof,  and  desired  to 
carry  the  same  out;  that  by  reason  of  the 
failure  of  the  defendant  company  to  furnish 
him  a  deed  or  deeds,  when  required  or  within 
a  reasonable  time,,  he  has  been  damaged  in 
the  sum  joi  $6,000.  The  prayer  is  for  judg- 
ment for  this  amount. 

In  its  answer  the  defendant  denies  that 
plaintiff  made  the  offers  to  Dillow;  admits 
that  instead  of  making  a  contract  with  it  he 
made  written  contracts  with  Dillow  for  the 
ph)perty  described,  and  denies  each  and  every 
other  material  statement  and  thing  set  forth 
therein  not  specifically  admitted  or  denied. 

For  a  second  defense  it  alleges,  that  at  the 
time  the  contracts  were  entered  into  by  the 
plaintiff  as  described  in  [666]  the  complaint, 
plaintiff  knew  the  defendant  was  the  owner 
ef  the  property  described  in  said  action ;  that 
said  contracts  were  written  contracts;  that 
this  defendant  was  not  named  or  referred  to 
therein;  that  said  contracts  were  in  words 
and  figures  as  follows.  Copies  are  then  set 
forth  of  the  four  contracts  between  Dillow 
and  the  plaintiff,  the  same  as  to  dates  and 
description  of  the  landb  ans  tliose  in  the  com- 
plaint. The  answer  then  alleges,  that  said 
above  contracts  were  and  are  the  individual 
contracts  of  Dillow;  that  Dillow  did  not 
sign  said  contracts  for  or  on  behalf  of  the 


defendant;  that  Dillow  was  not,  at  said  time, 
the  agent  of  or  for  the  defendant,  or  author- 
ized by  it  to  enter  into  said  contracts  on  its 
behalf. 

For  a  third  defense  it  is  alleged,  that  the 
Dillow  cont-racts  with  plaintiff  are  contracts 
for  the  sale  of  land;  that  neither  was  signed 
by  defendant,  or  by  any  agent  of  defendant, 
or  by  any  agent  of  the  defendant  lawfully 
authorized  in.  writing,  and  that  defendant, 
nor  any  person  by  it  lawfully  authorized  in 
writing,  did  ever  make  or  sign  any  contract  in 
^vriting  for  the  sale  of  this  land,  as  required 
by  sections  2662  and  2663,  R.  S.,  1908;  that 
said  contracts  are  therefore  wholly  void,  etc. 

By  replication,  the  plaintiff  denied  the  al- 
legations in  the  answer  starting  with  the  one 
alleging  that  the  contracts  were  and  are  the 
individual  contracts  of  Dillow.  The  defend* 
ant's  motion  for  judgment  on  the  pleadings 
was  then  sustained.  We  cannot  subscribe  to 
the  correctness  of  this  ruling.  In  Wallace  v. 
Collier,  69  Colo.  144,  147  Pac.  660,  we  had 
occasion  to  go  into  this  question,  and  quoted 
from  the  other  recent  opinions  of  this  court 
with  the  conclusion,  as  therein  stated,  that 
this  motion  cannot  take  the  place  of  a  general 
demurrer,  and  that  unless  the  pleading  show 
afiSrmatively  that  the  plaintiff  is  without 
right,  it  should  not  be  entertained. 

Section  53  of  our  Revised  Code  states  that 
the  mode  [567]  of  pleading  in  civil  actions 
and  the  .rulings  by  which  the  sufficiency  of 
the  pleaaings  shall  be  determined  shall  be  as 
described  in  this  act  and  not  otherwise.  Sec- 
tion 55  says: 

"The  complaint  shall  contain:  ...  A 
statement  of  the  facts  constituting  the  cause 
of  action,  in  ordinary  and  concise  language, 
without  unnecessary  repetition.  ...  A  de- 
mand for  the  relief  which  plaintiff  claims, 
and  if  the  recovery  of  oioney  or  damages  be 
demanded,  the  amount  thereof  shall  be 
stated." 

The  plaintiff  set  forth  his  alleged  cause  of 
action.  A  demurrer  thereto  was  overruled. 
In  its  answer  the  defendant  ^denied  many  al- 
legations of  the  complaint.  For  a  further  de- 
fense, it  alleges  the  plaintiff  knew  it  was  th^ 
owner  of  the  property  at  the  time  the  con- 
tract was  made  bv  him  with  Dillow  for. their 
purchase  and  sets  up  the  contracts.  It  then 
alleges  that  these  contract  were  Dillow's; 
that  its  name  was  not  mentioned  nor  referred 
to  therein  and  that  he  was  not  their  agent. 
Two  of  these  later  allegations,  in  legal  effect, 
are  but  denials  of  those  in.  the  plaintiff's 
complaint,  viz.,  that  the  contract  was  the 
company's  and  not  Dillow*s,  and  that  he  was 
its  agent,  etc.  Hoosac  Min.  etc.  Co.  v. 
Donat.  10  Colo.  529,  16  Pac.  157,  3  Am.  St. 
Rep.  565. 

The  only  allegations  in  this,  further  de- 
fense that  were  not  a  denial,  and  which  the 
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plaintiff  did  not  deny  in  his  replication  are: 
That  when  he  made  the  contract,  as  alleged, 
with  the  company,  through  Dillow,  its  agent, 
and  in  the  agent's  name,  he  knew  the  lots 
belonged  to  the  company,  and  that  its  name 
was  not  referred  to  in  this  contract.  The  suf- 
ficiency of  the  replication  should  have  been 
tested  by  demurrer;  if  bad,  this  would  have 
given  the  plaintiff  the  right  to  amend,  which 
was  denied  him  by  sustaining  the  motion  for 
judgment  on  the  pleadings;  but  regardless 
of  this,  as  they  then  stood  they  do  not  dis- 
close that  the  plaintiff  was  without  right. 
According  to  the  allegations  of  the  complaint, 
the  defendant  knew  that  the  plaintiff  made 
these  [568]  contracts  with  Dillow,  as  alleged, 
viz.,  as  its  agent  and  for  it  and  relied  upon 
them  as  the  acts  of  the  company,  and  made 
payments  accordingly;  that  it  took  his  money 
from  time  to  time  to  apply  thereon,  and  ap- 
plied it  to  its  own  use,  knowing  that  he  was 
thus  paying  it,  relying  upon  the  contracts  as 
being  those  of  the  company. 

Section  186  of  the  Revised  Code  reads  : 

"The  relief  granted  to  the  plaintiff,  if 
there  be  no  answer,  shall  not  exceed  that 
which  he  shall  have  demanded  in  his  com- 
plaint; but  in  any  other  case  the  court  may 
grant  him  any  relief  consistent  \vith  the  case 
made  by  complaint  and  embraced  witliin  the 
issue." 

In  Becker  v.  Pugh,  9  Colo.  589, 13  Pac.  906, 
it  is  held  that  under  the  Code  a  pa#ty  is  en- 
titled to  such  relief  as  his  evidence,  together 
with  the  facts  averred  in  the  bodv  of  his 
pleadings,  justify,  regardless  of  the  relief  de- 
manded in  his  prayer;  hence,  if  we  assume 
for  the  pleadings  all  the  defendant  claims, 
he  would  yet  have  a  cause  of  action  for  his 
money.  In  Gifford  v.  Willard,  65  Vt.  36,  at 
page  38,  it  is  well  said: 

"The  defendant  having  repudiated  his  ver- 
bal contract  for  the  sale  of  his  farm  to  the 
plaintiff,  cannot  invoke  the  aid  of  the  Statute 
of  Frauds  to  enable  him  to  retain  what  he 
received  of  the  plaintiff  under  it,  in  part  per- 
formance thereof." 

To  the  same  effect  are  Segars  v.  Segars,  71 
Me.  530;  Gifford  v.  Willard,  55  Vt.  36;  Jelli- 
son  ▼.  Jordan,  68  Me.  373;  White  v.  Wieland, 
109  Mass.  291.  The  principles  announced  in 
these  cases  are  specially  applicable  here.  Ac- 
cording to  the  allegations  of  the  complaint^ 
the  defendant  had  received  the  purchase  price 
for  a  large  number  of  these  lots,  also,  a  part 
of  the  purchase  price  for  the  others  paid  by 
the  plaintiff,  knowing  that  when  the  pay- 
ments were  made  the  plaintiff  relied  upon 
these  contracts  as  being  the  contracts  of  the 
defendant  and  looked  to  it  for  their  fulfill- 
ment, inaking  [569]  the  payments  with  this 
object  in  view.  Under  such  circumstances, 
the  plaintiff  having  plead  the  facts,  if  true, 
was  entitled  to  recover  from  the  defendant  the 


amount  paid.  Tlie  same  principles  are  ap- 
plicable to  the  defendant's  plea  of  the  statute 
of  frauds.  It  is  elementary  that  it  cannot  in- 
voke the  aid  of  the  statute  in  order  to  allow 
it  to  perpetrate  a  fraud,  which  would' be  the 
effect  if  it  were  allowed  to  retain  both  the  lots 
and  the  monej-s  paid  therefor. 

We  will  not,  at  this  time,  go  into  the  ques- 
tion of  part  i)€rf<jrmance,  or  whether  proper 
to  be  shown  to  sustain  an  action  for  damages, 
or  concerning  the  question  of  ratification,  or 
whether  the  statute  of  frauds  would  defeat  a 
recovery  other  than  for  the  moneys  paid,  for 
the  reasons  that  the  contract  betw^een  the  de- 
fendant and  Dillow  is  not  before  us;  it  might 
or  might  not  throw  light  upon  these  ques- 
tionsr  There  is  also  a  dispute  as  to  the  mean- 
ing of  the  complaint  concerning  part  per* 
formance,  such  as  possession,  etc.,  and  whether 
part  performance  or  ratification  has  been 
plead.  The  parties  will  be  permitted  to 
amend  their  pleadings  as  they  may  be  ad- 
vised, by  which  at  least  some'  of  these  ques- 
tions can  be  eliminated  and  others  made  more 
clear. 

Tlie  judgment  is  reversed. 

Reversed. 

Gabbert,  C.  J.,  and  Scott,  J.,  concur. 

Rehearing  denied  February  7,  1916. 
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Introductory » 

This  note  is  confined  to  a  discussion  of  the 
recent  cases  treating  of  the  rights  of  a  pur- 
chaser to  recover  money  paid  under  a  yerbal 
contract  for  the  sale  of  land.  The  earlier 
cases  on  the  subject  are  collected  in  the  note 
to  Durham  v.  Wick,  as  reported  in  2  Ann. 
Cas.  929,  and  105  Am.  St.  Rep.  793. 

The  determining  factor  in  an  action  by  a 
purchaser,  under  a  verbal  contract  for  the 
sale  of  land,  for  the  recovery  of  purchase 
money  paid,  seems  to  be  at  whose  door  lies 
the  cau9e  for  the  failure  to  carry  out  the 
contract. 

Vendor  Not   In  Default. 

A  vendee  in  a  verbal  contract  for  the  pur- 
chase and  sale  of  land  cannot  recover  back 
money  voluntarily  paid  by  him  to  the  vendor, 
when  the  latter  is  able  and  stands  ready  and 
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willing,  on  payment  of  the  balance  of  tlie  pur- 
chase money,  to  execute  tlie  contract  on  bis 
part  by  making,  executing  and  delivering  to 
the  vendee  a  good  and  sultlcient  deed  for  the 
property.  Frey  v.  Stangl,  148  la.  522,  125 
N.  W.  868,  L.R.A.1916D  462;  Perkins  v.  All- 
nut,  47  Mont.  13,  130  Pac.  1;  Schechuger  v. 
(;ault,  35  Okla.  416,  Ann.  Cas.  1914D  468,  130 
Pac.  305;  Weller  v.  Dusky  (Okla.)  151  Pac. 
606;  Cook  v.  Griffith,  76  W.  Va.  799,  86  S.  E. 
879,  L.R.A.1916D  466;  Summers  v.  Hively, 
7b  W.  Va.  53,  88  S.  E.  608. 

In  Weller  v.  Dusky,  supra,  the  court  ap- 
proving the  judgment  of  the  lower  court  said : 
"The  court  below  tried  this  case  upon  the, 
theory  that  an  oral  contract  for  the  sale  of 
land,  being  within  the  statute  of  frauds,  was 
illegal  and  void,  yet,  if  the  vendor  was  ready 
and  willing  to  carry  out  his  verbal  contract, 
and  deed  the  land  in  accordance  therewith,  he 
cannot  be  compelled  to  refund  money  ad- 
vanced thereunder,  the  same  being  part  of  the 
consideration,  on  the  ground  that,  in  the 
first  instance,  he  could  not  be  compelled  to 
gpecilically  perform  the  contract  sale.  Ob- 
viously, this  is  true;  otherwise,  the  statute 
of  frauds  might  be  used  as  a  sword  instead 
of  a  shield." 

Where  the  vendor  is  ready  and  willing  to 
perform  at  the  time  set  by  the  terms  of  the 
contract  but  the  purchaser  fails  to  perform 
on  his  part  he  cannot  afterward  maintain  a 
fiuit  for  the  recovery  of  money  paid  on  account 
of  the  purchase  price  on  the  ground  that  the 
vendor  has  since  placed  himself  in  a  position 
where  he  eannot  perform.  Thus  in  Graham 
V.  Heely,  154  App.  Div.  76,  138  N.  Y.  S.  611, 
it  appeared  by  the  terms  of  the  sale  that  the 
purchase  was  to  be  consummated  one  month 
from  the  day  of  sale,  and  that  at  that  time 
the  vendor  was  ready  and  willing  to  perform 
but  the  purchaser  requested  an  adjournment, 
which  was  granted  and  on  the  adjourned  day 
the  purchaser  failed  to  complete  the  pur- 
chase. Holding  that  he  could  not  recover  the 
partial  payment  made  at  the  time  of  the  con- 
tract of  sale,  the  court  said:  "Here  there 
was  no  tender  of  performance  by  plaintiff  or 
demand  tliat  defendant  perform.  Moreover, 
the  vendor  was  at  the  time  fixed  for  perform- 
ance ready  and  willing  to  perform,  and  so  re- 
mained for  a  reasonable  time.  In  the  cir- 
cumstances, it  is  quite  clear,  I  think,  that 
plaintiff  has  forfeited  the  down  payment." 

In  Durham  Imp.  Co.  v.  Guthrie,  116  N.  C. 
381,  21  S.  E.  592,  it  appeared  that  at  the 
time  the  action  was  brought  for  the  recovery 
of  money  paid  on  the  purchase  price  of  land 
under  ah  oral  contract  of  sale  the  vendor 
had  conveyed  the  land  in  question  to  third 
persons.  It  was  insisted  that  inasmuch  as 
the  vendor  was  not  in  a  position  to  convey 
the  title  to  the  purchaser  at  that  time,  the 
purchaser  was  entitled  to  recover.  Answer- 
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ing  this  contention  the  court  said^  "Thait 
argument  is  without  force,  because  it  ignores 
the  fact  that  more  than  twelve  months  prior 
thereto  the  plaintiffs  upon  demand  had  failed 
to  perform  their  obligation  then  past  due, 
and  it  would  have  been  unreasonable  to  re- 
quire defendants  to  hold  their  property  in  an 
unproductive  state  until  it  suited  the  pleasure 
of  the  plaintiffs  to  make  the  first  move." 

But  in  Wyvell  v.  Jones,  37  Minn.  68,  33  N. 
W.  43,  it  was  held  that  a  demand  on  the  pur- 
chaser for  the  performance  would  not,  unless 
accompanied  by  a  tender  of  the  conveyance, 
relieve  the  vendor,  who  later  sold  the  prop- 
erty to  third  persons,  from  liability  for  the 
partial  payment  made  at  the  time  of  the  con- 
tract of  sale. 

Vendor  in  Default. 

Where  the  vendor  is  unable  to  perform  or 
refuses  to  do  so,  a  purchaser  under  a  verbal 
contract  for  the  sale  of  land,  who  has  made 
a  payment  on  account  of  the  purchase  price, 
may  maintain  an  action  for  the  recovery  of 
the  money  paid,  as  the  consideration  therefor 
has  failed.  Jay  v.  Sweatt,  8  Ga.  App.  481, 
70  S.  E.  16;  Frey  v.  Stangl,  148  la.  522,  125 
N.  W.  868,  L.R.A.1916D  462;  Wright  v. 
Yates,  140  Ky.  283,  130  S.  W.  1111;  Burks  v. 
Douglass,  156  Ky.  462,  161  S.  W.222;  Grace 
V.  Gholson,  169  Ky.  359,  167  S.  W.  420;' 
Cross  V.  Her,  103  Md.  592,  64  Atl.  33;  Col- 
onial Park  Estates  v.  Massart,  112  Md.  648, 
77  Atl.  275;  Todd  v.  Bettingen,  109  Minn. 
493,  124  N.  W.  443;  Ford  v.  Stroud,  150  N. 
C.  362,  64  S.  E.  1;  Miller  v.  Healey  (R.  I.) 
97  Atl.  796.     And  see  the  reported  case. 

In  Todd  v.  Bettingen,  supra,  the  rule  was 
tersely  stated  as  follows:  **Tlie  promise 
which  tl>e  law  implies  against  a  vendor  in  de- 
fault under  a  contract  to  which  the  statute 
of  frauds  applies  is  that  the  vendor,  unable 
or  unwilling  to  perform  his  special  agree- 
ment, will  return  whatever  he  had  received 
thereunder,  or  its  value,  as  being  held  by  him 
upon  a  consideration  which  has  failed." 

In  Frey  v.  Stangl,  148  la.  522,  125  N.  W. 
868,  L.R.A.1916D  462,  it  appeared  that  the 
vendor  not  only  denied  the  making  of  the  con- 
tract but  interposed  the  statute  of  frauds  as 
a  defense.  The  court  holding  this  to  be  suffi- 
cient to  show  an  unwillingness  to  perform 
said:  "Though  this  did  not  constitute  a  de- 
fense to  an  action  like  this,  it  did  indicate 
a  denial  of  any  obligation  to  have  performed 
the  oral  agreement  if  such  there  were,  and 
surely  in  this  state  of  the  record  it  cannot 
be  assumed  that,  had  plaintiff  performed  his 
part,  the  defendant  would  have  conveyed  the 
land.  Even  though  plaintiff  did  not  perform 
as  agreed,  recovery  of  the  money  paid  in  part 
performance  ought  not  to  be  denied,  unless  it 
affirmatively  appear  that  the  defendant  was 
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ready,  willing  and  able  to  have  performed  on 
his  part;  otherwise,  such  part  performance 
was  without  consideration.  In  other  words, 
the  denial  of  making  the  contract  and  the  in- 
terposition of  the  statute  of  frauds  amounted 
to  a  repudiation  of  the  oral  contract,  if  any 
there  was,  and  if  the  $1,600  was  paid  in  part 
performance  of  the  oral  agreement,  the  plain- 
tiff, in  view  of  the  condition  of  the  pleadings, 
was  entitled  to  recovery." 

Xor  does  the  fact  that  the  vendor  ofifers 
to  perform  after  the  action  to  recover  the 
money  paid  on  account .  of  the  purchase  is 
commenced,  defeat  the  purchaser's  right  to 
recover.  Grace  v.  Gholson,  169  Ky.  359,  167 
S.  W.  420. 

Though  a  previous  demand  on  the  part  of 
the  purchaser  is  usually  essential  to  his 
recovery,  where  such  a  demand  would  clear- 
ly be  of  no  effect  it  is  not  necessary  that  it 
should  be  made.  Frey  v.  Stangl,  148  la.  522, 
125  N.  W.  868,  L.R.A.1916D  462,  wherein  it 
was  said:  ''OrdinarAy  a  previous  demand 
is  essential  to  such  a  case.  .  .  .  The  cir- 
cumstances, however,  were  such  as  to  show 
conclusively  that  it  would  have  been  unavail- 
ing. Tliough  defendant  had  a  deed  duly  exe- 
cuted by  his  wife  in  his  possession,  he  did  not 
join  therein  to  deliver  the  deed,  but  without 
suing  or  restoring  the  money  to  plaintiff  im- 
mediately left  the  state,  and  communicated 
with  him  no  further.  This  conduct  obviated 
the  necessity  of  a  demuid,  as  it  plainly  dem- 
onstrated an  intention  to  appropriate  the 
money  previously  paid." 

Where  the  purchaser  under  a  verbal  con- 
tract for  the  sale  of  land  has  paid  a  part  of 
the  purchase  price  and  gone  into  possession 
of  the  land  it  has  been  held  that  he  thereby 
acquires  a  lien  on  the  land  to  secure  the  re- 
payment of  the  money  paid  on  account  in 
case  the  vendor  is  unable  or  refuses  to  per- 
form. Turner  v.  Browning,  128  Ky.  79,  107 
S.  W.  818,  32  Ky.  L.  Hep.  891;  Padgett  v. 
Decker,  146  Ky.  227,  140  S.  W.  152;  Grace 
V.  Ghalson,  159  Ky.  359,  167  S.  W.  420; 
Lucas  V.  McGuire,  96  S.  W.  867,  29  Ky.  L. 
Rep.  1068.  In  Wright  v.  Yates,  140  Ky.  283, 
130  S.  W.  1111,  the  doctrine  was  stated  as 
follows:  "It  is  true  that  although  the  con- 
tract for  the  sale  of  the  land  was  void,  the 
vendee  in  the  parol  sale  had  the  right  to 
recover  the  purchase  money  paid  from  his 
vendor,  as  for  money  hsA  and  received. 
Equity  would  not  require  him  to  surrender 
his  possession  until  the  purchase  money  wav 
repaid  to  him,  and  he  was  entitled  to  a  lien 
upon  the  land  until  the  title  was  reimbursed. 
But  his  lien  grew  out  of  his  having  paid  the 
money  and  being  \n  possession.  Tlie  posses- 
aion  was  essential  to  the  existence  of  the  lien. 
It  constituted  notice  to  the  world  of  the  pro- 
fessor^s  claim  and  legal  rights.  The  Hen 
existed  solely  as  a  creature  of  equity,  the 


chancellor  refusing  to  lend  his  aid  to  enforce 
the  vendor's  legal  rights  until  he  had  done  eq- 
uity by  restoring  the  consideration  which  he 
had  received  upon  his  unenforceable  agreement. 
But  when  the  vendee  is  no  longer  in  posses- 
sion it  was  not  necessary  for  the  vendor  to 
resort  to  the  chancellor  or  to  a  court  of  law. 
to  restore  his  property  to  him.  There  was 
then  no  ground  for  the  chancellor  to  inter- 
pose a  condition,  equitable,  or  otherwise,  to 
the  vendor's  exercise  of  a  clear  legal  right.  If 
one  by  paying  the  purchase  money  for  land 
upon  a  parol  agreement  could  by  that  act  get 
a  valid  lien  upon  it,  it  would  amount  to  the 
creation  of  a  lien  on  land,  in  the  nature  of  a 
mortgage,  by  parol,  in  violation  of  the 
statutes  of  fraud  and  perjuries.  (Section 
470,  Ky.  Stats.,  supra.)  When  the  vendee 
relinquishes  possession  he  abandons  his  lien, 
or  rather,  he  voluntarily  places  himself  in  a 
situation  where  his  right  to  have  a  lien  en- 
forced in  his  behalf,  ceases  to  exist,  not  be- 
cause the  moral  right  was  changed,  but  be- 
cause there  was  not  legal  warrant  in  the 
court  to  enforce  it.  He  still  had  his  legal 
right  to  recover  the  purchase  money,  not  in 
the  law's  recognition  of  his  void  contract  to 
purchase  the  land,  but  upon  the  principle 
that  if  he  paid  money  to  his  vendor  for  a  con- 
sideration which  failed,  the  latter  then  held 
the  money  for  him,  and  impliedly  had 
promised  to  repay  it  on  demand.  That  obliga 
tion  of  the  vendor  was  personal,  and  did  not 
attach  to  the  land  except  under  the  circum- 
stances stated  above.  It  amounted  to  there 
being  created  the  relation  simply  of  debtor 
and  creditor  between  the  parties." 


HOUSTON  ET  AIi. 

V. 

BITRITS  ET  AXi» 


England — House  of  Lords — January  29,  1916. 
il918'\  A.  C.  387. 


Cliajritiea  —  Validity  of  Gift  —  Ccrtaia- 
ty  as  to  Purpoao. 

A  bequest  to  trustees  "for  such  public,  be- 
nevolent or  charitable  purposes  in  connection 
with"  a  certain  parish  as  the  trustees  in  their 
discretion  shall  think  proper  is  void  for  un- 
certainty. 
.  [See  note  at  end  of  this  case.] 

[337]  Appeal  from  an  interlocutor  of  tiie 
Second  Division  of  the  Court  of  Session  in 
Scotland  recalling  an  interlocutor  of  the  Lord 
Ordinary  so  far  as  appealed  from. 
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Mrs.  Annabella  Turnbull,  widow  of  the  Rev. 
Thomas  Hardie  Turnbull,  one  of  the  mioisterB 
of  the  parish  of  Lesinahagow,  by  her  trust 
disposition  and  settlement  dated  June  2,  1894, 
directed  her  trustees,  in  the  events  which 
happened,  to  apply  the  residue  of  her  estate 
'*for  such  public  benevolent,  or  charitable 
purposes  in  connection  with  the  parish  of 
Lesmahagow  or  the  neighbourhood  in  such 
sums  and  under  such  conditions  as  they  in 
their  discretion  shall  think  proper."  The 
testatrix  died  on  October  23,  1804. 

The  question  for  determination  upon  the 
appeal  was  whether  this  bequest  was  void  for 
uncertainty.  The  Lord  Ordinary  (Lord 
Ormidale)  held  that  the  bequest  was  not 
void;  the  Second  Division,  [338]  by  a  ma- 
jority (the  Lord  Justice-Clerk  and  Lord  Sal- 
vesen,  Lord  Dundas  dissenting)  held  that  it 
was. 

The  first-named  respondent  did  not  appear 
upon  the  appeal.  The  other  respondent,  the 
Lord  Advocate,  represented  the  Crown  as 
ultimus  haeres,  the  testatrix  having  left  no 
heirs  who  were  entitled  to  succeed  to  her 
estate  ab  intestato. 

Chree,  K,  C.  and  M.  P,  Fraser  for  appel- 
lants. 

Clyde,  K.  C.  and  J.  W.  Forbes  for  Crown. 

Orahatnes  d  Co.  for  Moncrieff,  Wa/rren^  Pat- 
erson  rf  Co.  Writers,  Glasgow,  and  Webster, 
TVm  <£  Co.,  W.  S.,  Edinburgh,  agents  for  ap- 
pellants. 

Treasury  Solicitor,  for  James  Ross  Smithy 
S.  S.  C,  Edinburgh,  agents  for  respondent, 
the  Lord  Advocate. 

[339]  LoBD  FiNLAT,  L.  C. — yij  Lords,  the 
question  in  this  case  is  as  to  the  validity  of 
a  clause  in  the  trust  disposition  and  settle- 
ment of  Mrs.  Tumbull,  dated  June  2,  1894. 
The  testatrix  directed  that  the  residue  of  her 

• 

estate  should  be  disposed  of  as  she  should 
direct  by  any  writing  or  codicil  under  her 
hand.  The  clause  then  proceeded  as  follows: 
"And  failing  any  such  then  I  hereby  direct 
my  trustees  to  hold  suq^i  residue  until  such 
time  or  times  as  they  see  fit  and  apply  the 
same  for  such  public,  [340]  benevolent,  or 
charitable  purposes  in  connection  with  the 
parish  of  Lesmahagow  or  the  neighbourhood 
in  such  sums  or  under  such  conditions  as  they 
in  their  discretion  shall  think  proper." 

No  direction  in  writing  or  by  codicil  was 
given  by  the  testatrix,  and  the  question  arises 
whether  the  bequest  for  public,  benevolent,  or 
charitable  purposes  is  good.  It  has  been 
settled  by  a  decision  of  tliis  House  (Blair  v. 
Duncan  [1902]  A.  C.  37.  42,  47)  that  a  be- 
quest **for  such  charitable  or  public  purposes 
as  my  trustee  thinks  proper"  is  void  for  un- 
certainty. In  such  a  clause  the  words 
"charitable  or  public"  a?^  used  disjunctively. 


and,  as  Lord  Shand  says,  *'a  bequest  for  public 
purposes  to  be  taken  by  a  person  or  persons 
named  by  the  testator,  unlike  a  bequest  ex- 
pressly limited  to  a  charitable  purpose,  is 
not  sufficiently  definite,  but  is  too  vague  and 
wide  to  form  the  subject  of  a  valid  bequest." 
While  ''charitable  purposes"  have  a  defined 
meaning  both  in  England  and  Scotland, 
"public  purposes"  are  in  their  nature  entirely 
uncertain.  The  same  rule  has  been  applied 
in  Grimond  v.  Grimond  [1905]  A.  C.  124, 
reversing  the  decision  of  the  Court  of  Session 
[1904]  Sc.  Ct.  Sess.  6  F.  285,  in  the  case  of 
a  bequest  to  "such  charitable  or  religious*  in- 
stitutions or  societies"  as  the  trustees  might 
select.  The  term  "religious"  was  held  to  be 
too  vague,  and  as  the  words  were  to  be  read 
disjunctively  the  bequest  was  void  on  the 
principle  which  was  applied  in  Blair  v.  Dun- 
can [1902]  A.  C.  37,  42,  47. 

Mr.  Chree,  for  the  appellants  in  the  present 
case,  sought  to  distinguish  these  authorities 
on  the  ground  that  there  was  no  local  limit 
in  the  bequests  there,  while  in  the  present 
case  the  purposes  are  to  be  in  connection 
with  a  particular  parish  or  the  neighbour- 
hood. It  is  quite  true  that  the  absence  of  any 
restriction  as  to  locality  is  adverted  to  in 
some  of  the  judgments  in  Blair  v.  Duncan 
[1902]  A.  C.  37,  42,  47.  as  adding  an  addi- 
tional element  of  vagueness  to  the  bequest. 
Lord  Robertson  says:  "It  seems  to  rae 
that  this  testatrix  has  done  nothing  like 
selecting  a  particular  class  or  particular 
classes  of  objects.  She  excludes  individuals, 
and  then  leaves  the  trustee  at  large,  with 
the  whole  world  to  choose  from.  There  is 
nothing  affecting  any  community  on  the 
globe  which  is  outside  the  ambit  of  his 
choice."  But  while  this  consideration  em- 
phasized the  [341]  vagueness  of  the  bequest 
in  the  particular  case,  it  was  not  really  neces- 
sary for  the  decision,  which  rests  upon  the 
vagueness  of  the  purpose,  whatever  the  local- 
ity within  which  the  purpose  is  to  be  served. 
This  sufficiently  appears  from  the  judgments 
of  Loi^  Halsbury,  Lord  Shand,  and  Lord 
Davey  in  Blair  v.  Duncan  [1902]  A.  C.  37,  42, 
47,  and  the  vagueness  of  the  purpose  itself, 
apart  from  locality,  is  pointed  out  in  the 
clearest  terms  by  Lord  Robertson  himself. 
The  addition  of  a  local  limit  might  well  make 
a  difference  in  favour  of  a  bequest  if  the  be- 
quest was  in  favour  of  institutions  within  a 
certain  area,  the  particular  institution  to  be 
selected  by  the  trustee.  This  distinction  is 
pointed  out  by  Lord  Stormonth-Darling  in 
his  judgment  in  Shaw  v.  Esson,  Sc.  Ct.  Sess. 
8  F.  52,  54,  where  the  whole  subject  is  dis- 
cussed in  a  very  lucid  and  valuable  judgment. 
Mr.  Chree  relied  in  support  of  his  contention 
upon  the  case  of  Dolan  v.  Macdermot,  L. 
R.  5  Eq.  60,  where  the  Master  of  the  Rolls, 
Lord  Romilly,  after  saying  that  a  bequest  for. 
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such  public  purposes  as  the  trustees  select 
would  be  bad,  goes  on  to  say  tbat  if  a  place 
is  connected  with  the  gift,  so  that  the  public 
purposes  must  be  for  the  benefit  of  the  place 
specified,  then  it  is  good.  I  do  not  think  this 
dictum  is  correct.  The  decision  of  Lord 
Rom  illy  was  aflirmed  on  appeal  L.  K.  3 
Ch.  676  by  Lord  Cairns,  L.  C,  but  not  on  this 
ground. 

It  follows  from  the  decision  to  which  I  have 
referred  that  if  the  clause  is  to  be  construed 
as  being  for  such  public  or  benevolent  or 
charitable  purposes  in  connection  with  the 
locality  as  the  trustees  think  proper  it  would 
be  bad.  The  purpose  is  to  vague,  and  the 
vagueness  of  the  purpose  is  not  cured  by  the 
specifications  of  the  locality  to  be  i)enetited. 
It  was  contended,  however,  on  behalf  of  the  ap- 
pellant that  the  clause  should  not  be  read  as 
applying  to  public  or  benevolent  or  chari- 
table purposes,  but  that  on  its  true  reading  it 
was  for  the  benefit  of  benevolent  or  charitable 
purposes  of  a  public  nature  in  connection  with 
the  parish,  and  that  so  construed  it  would  be 
good,  as  "benevolent  or  charitable  purposes** 
would  be  held  to  be  charitable' purposes.  It 
appears  to  me  that  without  the  punctuation 
which  appears  in  the  will  as  printed  in  the 
appendix  this  is  quite  a  possible  construction, 
and  where  [342]  words  are  ambiguous  a  con- 
struction should  be  adopted  which  will  not 
make  the  bequest  void.  But  we  are  informed 
that  the  comma  after  the  word  "public**  and 
that  after  the  word  "benevolent**  appear  in 
the  original  will,  and  this  points  plainly  to 
the  conclusion  that  "public**  was  intended  as 
an  alternative  to  "benevolent  or  charitable.*' 
In  other  words,  that  the  clause  must  be  read 
disjunctively. 

The  authorities  as  to  the  effect  to  be  given 
to  punctuation  in  a  will  are  not  quite  uni- 
form. In  Sanford  v.  Kaikes  (1816)  1  Meriv. 
646,  651,  Sir  W.  Grant  says:  "that  it  is 
from  the  words,  and  from  the  context,  not 
from  the  punctuation,  that  the  sense  of  a 
will  must  be  collected;"  and  in  Gordon  v. 
Gordon  (1871)  L.  R.  5  H.  L.  254,  2f6,  Lord 
Westbury  said  obiter  that  he  concurred  in  the 
opinion  so  expressed  by  Sir  W.  Grant.  But 
there  are  opinons  the  other  way.  Wood,  V.-C. 
in  Oppenheim  v.  Henry,  Jan.  18,  1853,  as 
reported  in  a  note  to  Walker  v.  Tipping 
(1852)  9  Hare  800,  803,  Sir.  John  Romilly, 
M.R.  in  Gauntlett  v.  Carter  (1853)  17  Beav. 
586,  589,  590,  and  Knight  Bruce,  UJ.  (see  the 
note  to  Manning  v.  Purcell  (IS.^^)  24  L.  J. 
Ch.  522,  523)  expressed  the  opinion  that  the 
punctuation  in  the  original  will  might  be 
looked  at  for  the  purpose  of  helping  in  its 
construction.  I  think  that  for  this  purpose 
the  punctuation  of  the  original  will  may  be 
looked  at,  and,  reading  this  clause  as  punc- 
tuated, the  words  "public,  benevolent,  or 
charitable**  are  clearly  to  be  read  disjunctive- 


ly.   It  follows  that  the  bequest  is  bad  for  un- 
certainty. 

In  my  opinion  the  appeal  should  be  dis- 
missed. 

Viscount  Haldane. — My  Lords,  by  the  law 
of  Scotland,  as  by  that  of  England,  a  testator 
can  defeat  the  claim  of  those  entitled  by  law 
in  the  absence  of  a  valid  will  to  succeed  to 
the  beneficial  interest  in  his  estate  onlv  if  he 
has  made  a  complete  disposition  of  that  bene- 
ficial interest.  He  cannot  leave  it  to  another 
person  to  make  such  a  disposition  for  him 
unless  he  has  passed  the  beneficial  interest  to 
that  person  to  dispose  of  as  his  own.  He  may, 
indeed,  provide  that  a  special  class  of  per- 
sons, or  of  institutions  invested  by  law  with 
the  capacity  of  persons  to  hold  property,  are 
to  take  [d43]  in  such  shares  as  a  third  per- 
son may  determine,  but  that  is  only  because 
he  has  disposed  of  the  beneficial  interest  in 
favour  of  that  class  as  his  beneficiaries.  There 
is,  however,  an  apparent  exception  to  the 
principle.  The  testator  may  indicate  his  in- 
tention that  his  estate  is  to  go  for  charitable 
purposes.  If  these  purposes  are  of  the  kinds 
which  the  law  recognizes  in  somewhat  differ- 
ent ways  in  the  two  countries  as  charitable, 
the  Courts  will  disregard  a  merely  subordi- 
nate deficiency  in  particular  expression  of  in- 
tention to  dispose  of  the  entire  beneficial  in- 
terest to  a  class,  and  will  even  themselves,  by 
making  a  scheme  of  some  kind,  give  effect  to 
the  general  intention  that  the  estate  should 
be  disposed  of  for  charitable  purposes.  To 
the  expression  "charitable"  the  Courts  respec- 
tively of  the  two  countries  attach  the  mean- 
ings which  were  discussed  in  this  House  in 
Income  Tax  Com'rs  v.  Pemsel  [1891]  A.  C. 
531.  It  is  not  necessary  in  this  appeal  to 
define  the  significance  of  the  expression,  for 
all  that  is  necessary  on  this  occasion  is  to 
point  out  that  by  other  decisions  of  this 
House,  such  as  Blair  v.  Duncan  [1902]  A.  C. 
37,  it  has  been  settled  that  the  expression 
"public  purposes"  has  a  wider  meaning  than 
"charitable  purposes,**  and  includes  much 
that  does  not  fall  within  the  latter  expres- 
sion. To  take  the  illustration  given  by  Lord 
Robertson  in  advising  this  House  in  Blair  v. 
Duncan  [1902]  A.  C.  37,  if  a  trustee  handed 
over  a  sum  of  money  to  an  election  fund  or 
a  Yeomanry  regiment,  he  would  be  giving  it 
for  a  public  but  not  for  a  charitable  purpose. 
Trusts  for  charities  have  been  regarded  with 
favour  as  constituting  a  particular  class 
recognized  as  sufiUciently  definite  to  enable  a 
testator  to  leave  his  property  on  such  a  trust, 
and  to  empower  a  third  person  to  determine 
the  shares  in  which  those  falling  within  the 
class  are  to  participate  in  his  bounty.  Trusts 
for  public  purposes  have  not  been  regarded 
by  the  Courts  as  constituting  a  class  so  par> 
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ticular  and  definite  as  to  be  capable  of  taking 
under  an  analogous  diaposition. 

In  the  case  before  us  the  direction  to  the 
trustees  is  to  hold  the  testators  residue  "for 
such  public,  benevolent,  or  charitable  pur- 
poses in  connection  with  the  parish  of  Les- 
mahagow  or  the  neighbourhood  in  such  sums 
and  under  such  conditions  as  they  in  their 
discretion  shall  think  proper.'*  Notwith- 
8tan<Ung  the  [344]  reference  to  Lesmahagow 
or  its  neighbourhood,  the  purposes  are  not 
the  less  of  the  very  general  and  indefinite 
character  which  is  all  that  the  word  "public" 
oonnote&  And  I  am  of  opinion  that  the  word 
**or/'  especially  as  the  commas  which  follow 
appear  in  the  original  will,  shows  what  the 
testatrix  intended  was  to  make  a  disjunction. 
The  disposition  is  therefore  inoperative  as 
regards  the  residue,  for  the  trustees  are  not 
bound  to 'distribute  the  property  among  ob- 
jects restricted  to  any  defined  class  which  can 
form  a  valid  object  of  a  disposition. 

I  think  that  the  appeal  must  therefore  be 
dismissed. 

Lord  Atkinson. — ^My  Lords,  having  regard 
to  the  wording  and  punctuation  of  the  clause 
in  the  will  of  the  testatrix,  upon  which  the 
question  for  decision  in  this  case  turns,  I  do 
not  think  it  can  be  legitimately  construed  as 
if  it  ran  "Public  purposes,  either  benevolent 
or  charitable/'  or  "purposes  benevolent  or 
charitable  of  a  public  character."  I  think 
the  Lord  Justice-Clerk  was  right  in  assuming 
that  the  clause  meant  the  same  thing  as  if  it 
ran  thus,  "Public  purposes  or  benevolent 
purposes  or  charitable  purposes/'  the  con- 
junction "or"  being  in  each  case  disjunctive. 
If  the  clause  stopped  there  and  contained  no 
reference  to  the  parish  of  Lesmahagow  or  its 
neighbourhood,  it  would  appear  to  me  to  be 
clear,  on  the  authority  of  Blair  v.  Duncan 
[1902]  A.  C.  37,  that  the  bequest  would  be 
void  by  reason  of  the  vagueness  and  uncer- 
tainty of  the  words  "public  purposes,"  no  par- 
ticular class  or  particular  classes  of  individ- 
uals or  objects  being  defined  or  precisely  in- 
dicated from  amongst  which  the  trustees  are 
empowered  to  make  their  selection  of  the  re- 
cipients of  the  bounty  of  the  testatrix.  The 
bequest  therefore  does  not  satisfy  the  test 
suggested  by  Lord  Lyndhurst  in  Crichton  v. 
GrierscMi,  sWils.  &  Sh.  329. 

No  doubt  in  Blair  v.  Duncan  [1902]  A.  C. 
37,  there  was  no  indication  of  a  defined  area 
within  which  the  public  purposes  were  to  be 
comprised.  The  testatrix,  to  use  Lord  Bobert^ 
son's  words  [1902]  A.  C.  47,  "excludes  indi- 
Tiduals,  and  then  leaves  the  trustee  at  large, 
with  the  whole  world  to  choose  from.  There  is 
nothing  affecting  any  community  on  tlie  globe 
which  is  outside  the  anabit  of  his  choice;" 
but  the  [349]  vast  extent  of  this  "ambit  of 
choice"  was  not  the  only  thing  which,  in  the 
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opinion  of  the  House,  rendered  the  bequest  in 
that  case  void.  It  was  rendered  void,  accord- 
ing to  Lord  Halsbury,  because  a  disposition 
which  left  it  to  the  trustee  to  determine  what 
particular  public  purpose  should  be  the  object 
of  the  trust  was  too  vague  and  uncertain  for 
any  Court,  either  in  England  or  Scotland,  to 
administer.  And  it  was  void,  according  to 
Lord  Davey,  because  "public  purposes"  were 
not  so  within  the  description  of  a  particular 
class  of  objects  as  to  satisfy  the  test  which 
Lord  Lyndhurst  suggested.  The  purposes 
which  would  come  within  the  description  were, 
as  he  pointed  out,  vast  in  number,  and  were 
sometimes  of  a  kind  which  would  have  re- 
duced the  gift  in  the  case  before  him  to  an 
absurdity.  It  is  the  insufficiency  of  these 
words,  "public  purposes,"  because  of  their 
vagueness  and  uncertainty,  to  identify  and  fix 
the  limits  of  the  class  of  individuals  or  ob< 
jects  from  which  the  trustees  are  to  choose 
that  renders  void  a  bequest  for  "public  pur- 
poses." That  is  their  weakness,  and  that 
weakness  is  not  cured  by  coupling  them  with 
a  definition  or  description  of  the  physical  area 
within  which  the  public  purposes  are  to  be 
comprised.  It  may  possibly  be  that  the  words 
"public  purposes"  are  more  vague  and  uncer- 
tain where  the  trustees  have  the  whole  world 
as  the  ambit  of  choice  than  where  the  ambit 
is  limited  to  a  much  smaller  area,  but  they 
are  sufficiently  vague  and  uncertain,  even  if 
applied  to  parishes,  to  render  them  insuffi- 
cient to  define  and  fix  the  limits  of  the  class 
or  classes  from  which  the  trustees  are  to 
make  their  selection. 

My  Lords,  I  do  not  think  that  this  case 
has  the  slightest  resemblance  to  those  in 
which  property  is  vested  in  trustees  to  be 
applied  for  the  support  or  benefit  of  such 
institutions  of  a  particular  cldss  as  may  be 
in  existence,  or  in  the  course  of  creation,  in 
any  given  town  or  area  at  the  time  at  whicli 
the  will  speaks.  There  is  no  vagueness  or 
uncertainty  in  such  cases  at  all.  The  class 
from  which  the  trustee  is  to  make  his  choice 
can  be  at  once  ascertained  and  identified;  but 
if,  as  in  the  case  of  Shaw,  8c.  Ct.  Sess.  8  F. 
52,  the  trustees  are  not  confined  to  applying 
the  trust  funds  for  the  benefit  of  such  in- 
stitutions, objects,  charitable,  benevolent,  or 
religious,  as  they  may  select  from  amongst 
those  existing  in  the  limited  area  at  the  time 
from  which  the  will  speaks,  but  are  at  liberty 
to  [346]  institute  within  the  area  any  new 
religious  objects  or  purposes  they  think  fit, 
the  whole  definition  then  becomes  loose  again. 
Tills  was  well  pointed  out  by  Lord  Stormonth- 
Darling  in  his  judgment  in  the  latter  case. 

My  Ijords,  it  is,  I  think,  fallacious  to  con- 
tend that  because  it  must  now  be  taken  as 
established  that,  according  to  the  law  of  Scot- 
land, the  Courts  will  give  effect  to  a  bequest 
for  charitable  purposes  to  be  selected  by  a 
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third  party,  they  ought  by  analogy  to  give 
effect  to  a  bequest  for  *'public  purposes"  to  be 
similarly  selected.  As  Lord  Davey  pointed 
out  in  Blair  v.  Duncan  [1902]  A.  C.  37,  the 
expression  ''charitable"  is  not  as  vague  as  the 
word  "public,"  but,  whether  it  be  so  or  not, 
a  long  course  of  decision  has  established  on 
the  one  hand  the  validity  of  a  bequest  for 
such  charitable  purposes  as  an  individual 
should  select,  and  on  the  other  the  invalidity 
of  a  similar  bequest  for  such  public  purposes 
as  an  individual   should  select. 

My  Lords,  I  think  the  passage  cited  from 
the  judgment  of  Lord  Lorebum  in  the  case 
of  Weir  v.  Crum-Brown  [1908]  A.  C.  162,  166, 
167,  }69,  by  some  of  the  judges  in  the  Second 
Division  has  really  been  divorced  from  the 
particular  matter  to  which  it  referred.  Lord 
Lorebum  said  the  recipients  of  the  bounty 
were,  amongst  other  things,  to  be  widowers 
or  bachelors  of  fifty-five  years  of  age  or 
upwards,  whose  lives  had  been  characterized 
by  sobriety  and  other  specified  virtues.  They 
were  to  be  indigent,  a  provision  which  stamps 
the  bequest  as  charitable.  These .  conditions 
were  not  really  canvassed  in  argument,  and 
need  not  be  further  considered,  for  no  one 
of  them  is  such  as  to  impart  to  the  bequest 
an  uncertainty  which  will  disentitle  it  in  law. 
The  only  point  seriously  made  against  the 
contested  clause  in  that  will  was  that  the 
recipients  of  the  charity  were  to  be  persons 
who  have  "shown  practical  sympathy  in  the 
pursuit  of  science."  Lord  Lorebum  then 
deals  with  the  criticisms  made  by  counsel  on 
this  particular  clause,  and  in  reference  to 
them  makes  use  of  the  language  quoted. 
Lord  Macnaghten  deals  with  the  same  clause. 
He  shows  that  the  word  "science"  is  bv  no 
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means  a  word  of  a  definite  or  particular 
meaning;  that  there  are  many  enactments  in 
favour  of  institutions  for  the  advancement 
of  science,  and  that  the  generality  of  the 
word  had  never  prevented  the  [347]  Court 
from  applying  to  the  particular  case  before 
it  the  provisions  of  the  Act  under  considera- 
tion. As  to  the  words  "practical  sympathy,** 
he  said,  though  not  happily  chosen,  they  are 
perfectly  intelligible;  that  the  wish  of  the 
testator  was  to  help  those  who  were  in  need 
of  help  and  who  may  have  done  something, 
much  or  little,  in  the  the  way  of  promoting 
some  branch  of  science.  Lord  Robertson, 
after  saying  that  the  case  was  perfectly  clear, 
proceeded  to  say  [1908]  A.  C.  160;  '  "If  it 
is  said  of  any  one  that  he  has  shewn  prac- 
tical sympathy  in  the  pursuits  of  science,  this 
is  merelv  a  roundabout  wav  of  savine  that 
he  has  helped  the  pursuits  of  science:  just 
as  to  show  practical  sympathy  in  A.  B.  means 
to  help  A.  B.  Again,  the  word  'science*  em- 
braces a  wide  but  perfectly  ascertainable 
range  of  •subjeots.  Accordingly  I  consider  the 
meaning  of  this  testator  to  be  plain  and  in- 
telligible." 


I  do  not  think  it  is  legitimate  to  treat 
Lord  Loreburn's  observations  as  laying  down 
an  absolute  rule  for  the  solution  of  all  doubts 
in  the  construction  of  clauses  in  wills  such  as 
that  to  be  construed  in  this  case.  I  think  the 
appeal  fails,  and  should  be  dismissed. 

LoBD  Shaw  op  Dunfermline. — Mv  Lords, 
by  the  trust  settlement  of  Mrs.  Turnbiill  she 
directed  her  trustees  to  hold  the  residue  of 
her  estate  "till  such  time  or  times  as  they 
shaU  see  fit  and  apply  the  same  for  such  pub- 
lic, benevolent,  or  charitable  purposes  in  con- 
nection with  the  parish  of  Lesmahagow  or 
the  neighbourhood,  in  such  sums  and  under 
such  conditions  as  they  in  their  diseretion 
shall  think  proper." 

The  Lord  Advocate  maintains  that  this 
bequest  is  void  from  uncertainty,  and  that, 
as  Mrs.  Tiimbull  left  no  heirs  entitfed  to  sue- 
ceed  to  her  property  ab  intestato,  the  residue 
thereof  falls  to  the  Crown  as  ultimus  haeres. 

Mr.  Chree,  in  his  admirable  argument,  ad- 
mitted that  a  bequest  "for  such  public,  benev- 
olent, or  charitable  purposes"  as  the  trustees 
might  select  would,  if  these  purposes  were 
construed  disjunctively,  be  void.  This  ad- 
mission was  inevitable  in  the  state  of  the 
authorities.  These  need  not  be  resumed. 
Blair  v.  Duncan  [1902]  A.  C.  37,  and  Grimond 
V.  Grimond  [1905]  ^.  C.  124,  are  directly  in 
point. 

[348]  But,  it  was  suggested,  the  words 
"public,  benevolent,  or  charitable  purposes" 
can,  and  therefore  should,  be  read  conjunc- 
tively as  meaning  charitable  purposes  which 
are  of  a  public  and  benevolent  nature.  So, 
it  was  said,  the  gift  was  only  meant  to  be 
applied  to  charities,  in  which  case  the  law 
would  protect  it  as  valid,  and  would  write  out 
therefrom  benevolence  or  charities  which  were 
of  a  private  nature.  I  cannot  so  read  the 
words  themselves.  The  punctuation  also  is 
against  such  a  reading.  I  beg  to  give  my 
special  concurrence  with  the  opinion  just 
delivered  from  the  woolsack  on  this  latter 
subject.  Punctuation  is  a  rational  part  of 
English  -composition,  and  is  sometimes  quite 
significantly  employed.  I  see  no  reason  for 
depriving  legal  documents  of  such  significance 
as  attaches  to  punctuation  in  other  writings. 
Taking  the  phrase  as  it  is  framed,  it  seems  to 
me  impossible  to  exclude  from  its  range  pub- 
lic purposes  as  such,  and  therefore  public 
purposes  which  are  not  necessarily  of  a  char- 
itable character.  Accordingly  everything 
with  a  public  purpose — say  partV  political 
propaganda  selected  by  the  trustees  for  the 
advantage  or  proper  enlightenment,  in  their 
opinion,  of  the  parishioners  of  Lesmahagow — 
could  be  financed  from  the  funds  of  Mrs. 
Tumbuirs  trust. 

In  the  eye  of  the  law  charity  has  this 
saving  grace,  that  it  is  held  to  be  by  itself 
denominative  of  a  distinct   class.     This  ex- 
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tends  far.  But  the  law  has  taken  a  firmer 
and  more  rigorous  line  in  regard  to  public 
or  religious  purposes.  It  demands  from  the 
testator  the  selection  by  himself  of  the  par- 
ticular classes  of  iodiyiduals  or  objects.  The 
classes  may  be  wide,  but  they  must  be  definite 
and  clear.  The  ambit  of  the  classes  being 
thus  fixed  by  the  testator,  then  a  power  of 
selection  within  that  aMbit  may  be  entrusted 
to  others. 

Substantially,  the  argument  of  the  appel- 
lants was  that  this  law  against  uncertainty, 
now  too  well  -established  to  be  shaken,  does 
not  apply  in  the  present  case,  because  the 
uncertainty  and  consequent  ineffectiveness  of 
the  bequest  are  removed  by  the  local  limita- 
tions imposed.  But,  my  Lords,  local  limfta- 
tions  expressed  by  the  words  *in  connection 
with  the  parish  of  Lfesmahagow  or  the  neigh- 
bourhood" do  not  add  any  definiteness  to  the 
class  of  purposes  or  objects  which  it  was  in 
the  mind  of  the  testator  to  benefit  or  promote. 
The  foundation  of  political  clubs,  schools  of 
[349]  art,  a  zo-ological  garden,  or  an  astro- 
nomical observatory  in  Lesmahagow,  along 
with  a  thousand  other  things  in  connection 
with  that  parish  or  its  neighbourhood,  might, 
in  the  trustees'  opinion,  be  excellent,  but  the 
bequest  is  void  by  reason  of  the  uncertainty 
as  to  which  of  them  or  which  class  of  them 
the  truster  meant  to  favour.  This  is  exactly 
the  reason  which  invalidates  the  bequest 
where  there  is  no  geographical  reference. 

I..ocal  limitations  do  come  into  play  and 
make  the  bequest  effective  if  and  when  they 
provide  the  means  •of  identifying  the  particu- 
lar objects  or  institutions  which  the  testator 
has  meant  to  benefit.  I  am  of  opinion  that 
the  local  connection  cannot  limit  the  area  of 
selection  of  purpose,  unless  the  referetftre  of 
the  testator  is  to  persons,  societies,  agencies, 
or  institutions  actually  existing  or  projected 
to  be  established  in  a  particular  district. 

I  a^n'ee  respectfully  with  the  opinions  in 
the  case  pronounced  by  the  Lord  Justice-Clerk 
and  Lord  Salvesen. 

Lord  I)u2iia>iN. — ^Mv  Lords,  I  have  had  the- 
advantage  of  seeing  the  opinion  which  has 
iust  been  delivered  by  the  noble  and  learned 
Lord  on  the  woolsack;  that  opinion  so  clearly 
and  precisely  expresses  the  views  I  have 
formeid  on  the  case  that  it  is  unnecessary 
that  I  shcmld  trouble  yoor  Lordships  with 
any  further  r^narks. 

Interlocutor  of  the  Second  Division  of  the 
Court  of  Session  in  Scotland  affirmed  and 
appeal  dismissed. 


HOTE. 

The  reported  case  holds  that  a  bequest  for 
such  ''public,  benevolent  or  charitable  pur- 


poses" in  a  particular  locality  as  the  trustees 
shall  think  proper  is  void  for  uncertainty. 
The  validity  of  a  bequest  in  general  terms 
for  "religious  purposes"  leaving  the  selection 
of  the  particular  purpose  to  a  trustee  is  dis- 
cussed in  the  note  to  Dunne  v.  Byrne,  Ann. 
Cas.  1912C  1055.  With  respect  to  the  valid- 
ity of  a  like  bequest  for  a  "public"  purpose 
as  distingaished  from. a  benevolent,  educa- 
tional or  religious  purpose,  see  the  note  to 
New  Castle  Common  v.  Megginson,  Ann.  Caa. 
1914A  1207. 


BAITK  OF   OOMMEBCS  AND   TBVST 
OOMPAinr  ET  AI.. 

V. 


Tennessee  Supreme  Court — ^April  20,  1916. 


135  Tenn,  19;  1S5  S.  W.  704. 


Laadlord  aad  Tenaat  —  Liability  for 
Rent  -*  Viilawfiil  Sale  of  lii^nor  on 
Preaaiaea  •-  Laiadlord'a  Kaowlodse* 

Where  a  lease  of  a  building  does  not  itsell 
set  forth  an  ill^al  intent  or  use,  and  where 
nothing  else  appears,  the  lessor  is  not  de- 
barred from  recovery  of  rent  by  his  knowl- 
edge that  the  tenant  intends  to  use  the  prem- 
ises for  the  illegal  sale  of  liquor. 

[See  note  at  end  of  this  case.] 

Same. 

Although  a  lease  of  a  building  does  no^ 
itself  set  forth  any  illegal  intent  or  use,  if 
the  lessor  at  the  time  of  leasing  knows  and 
intends  that  the  premises  shall  be  used  for 
an  illegSil  purpose,  sueh  as  prohibited  ^ales 
of  intoxic%ting  liquor,  and  he  does  anything 
in  furtherance  of  the  transgression,  he  cannot- 
recover  rent. 

[See  note  at  end  of  this  case.] 

Same. 

U'here  a  building  has  long  been  occupied  aft 
a  saloon,  is  so  outfitted,  is  offered  for  rent 
as  peculiarly  valuable  for  a  saloon  business, 
and  after  the  leasing  is  used  for  a  saloon  by 
the  lessee  and  sublessee  with  the  knowledge 
of  the  agents  of  lessors,  although  it  is  leatied 
in  .  terms  for  use  as  a  "storehouse,"  lessors 
cannot  recpver  rent. 

[See  note  at  end  of  this  case.] 

Same. 

If  premises  are  leased  for  lawful  purposes, 
the  mere  noninterference  by  landlord  with 
subsequent  illegal  traffic  of  his  tenant,  after 
becoming  aware  of  it,  does  not  involve  him 
in  the  tenant's  guilt  as  showing  participation. 

[See  note  at  end  of  this  case.] 
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ETidenee  «  To  Show  Intoat  in  Leasing 
•»  Prior  and  Subsequent  Acts. 

Acts  of  the  parties  to  the  lease,  before  and 
after  its  making,  may  be  proven  to  show  their 
intent  in  making  it. 

« 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Bank  of  Commerce  and  Trust 
Company  et  al.,  plaintiffs,  against  \V.  J. 
Burke  et  al.,  defendants.  Judgment  for  de- 
fendants. Plaintiffs  bring  certiorari.  Hie 
facts  are  stated  in  the  opinion.    Wbit  denied. 

8ivley  d  Evans  for  plaintiffs. 
A.  J.  Calhoun  and  W.  M.  Stanton  for  de- 
fendants. 

[21]  Williams,  J. — This  action  was  insti- 
tuted to  recover  on  six  promissory  notes  exe- 
cuted to  represent  installments  of  the  rent  of 
a  building  in  the  city  of  Memphis.  The  de- 
fense relied  on  is  that  the  building  was  de- 
mised by  the  landlord  for  use  by  defendants 
as  a  liquor  saloon,  in  the  face  of  laws  in 
effect  in  that  city  prohibiting  the  sale  of 
intoxicating  liquors. 

The  building  was  leased  to  Burke  by  its 
owners  through  a  real  estate  firm,  on  Septem- 
ber 1.  1911,  for  a  three-year  term,  the  con- 
tract reciting  that  Burke  as  lessee  covenant- 
ed "to  use  said  building  and  premises  for 
tlie  purposes  of  a  storehouse.'*  The  house  had 
been  used  as  a  saloon  for  about  fortv  years, 
and  was  equipped  with  swinging  doors  and 
other  marks  that  would  indicate  its  use  to  be 
that  of  a  drinking  stand.  Burke  in  April, 
1912,  sublet,  with  the  written  consent  of  the 
owner,  to  Shea  and  Myers,  who  indorsed  the 
rental  notes.  At  that  time  the  building  con* 
tained  regular  bar  fixtures,  and  in  it  a  busi- 
ness was  being  run  in  open  violation  of  the 
law  referred  to.  Shea  and  Myers,  as  indors- 
ers,  are  sued  along  with  Burke.  The  notes 
are  those  that  represent  the  installinents  of 
rent  for  the  last  six  months  of  the  term.  The 
•owners  were  nonresidents  of  the  city,  and  all 
transactions  in  their  behalf  were  through  a 
local  real  estate  agency.  Tliere  was  knowl- 
edge on  the  part  of  these  agents  that  a  saloon 
would  be  conducted  in  the  structure. 

[22]  The  question  of  the  effect  of  the  use 
of  demised  property  for  an  illegal  purpose 
upon  the  contract  of  lease  is,  upon  several  of 
its  phases,  a  vexed  one. 

The  English  courts  hold  to  the  view  that 
where  the  intention  of  the  lessee  is  unlawful, 
the  mere  fact  that  the  other  party  knows  of 
such  purpose  renders  the  contract  illegal  and 
unenforceable.  A  number  of  the  courts  of 
this  country  have  followed  the  English  rule, 
while  others  adhere  to  the  doctrine  that  mere 
knowledge  on  the  part  of  the  lessor  of  prop- 
erty that  the  lessee  intends  to  make  an  illegal 


use  of  it  does  not  render  the  contract  void 
so  as  that  the  lessee  may  defeat  the  collection 
of  the  rent. 

Under  the  rule  of  the  more  recent  cases,  if, 
indeed,  not  the  one  sustained  by  the  weight 
of  authority  in  America,  mere  knowledge  on 
the  part  of  a  lessor  that  the  lessee  intends 
to  violate  the  law  on  or  by  the  use  to  be 
made  of  the  property  does  not  make  the  con- 
tract of  lease  illegal.  The  reasoning  in  sup- 
port of  this  rule  runs  as  follows:  The  con- 
tract does  not  take  the  color  of  illegality, 
unless  the  intent  that  gave  it  existence  was 
illegal  and  mere  knowledge  is  not  intention. 
There  are  two  parties  to  the  contract  and 
the  intent  of  one,  the  lessee,  is  not  the  intent 
of  ^  both,  or  the  mutual  or  common  intent,  or 
the  intent  of  the  contract.  There  must  be 
unity  of  intention  to  bring  the  contract  to 
denunciation.  The  lessor  is  not  the  keeper  of 
the  conscience  of  the  lessee,  nor  his  policeman. 
The  intention  of  the  lessee  at  the  time  the 
contract  is  entered  into  may  be  changed  be- 
fore the  propei-ty  is  put  to  actual  [23]  use, 
and  that  use  may  turn  out  to  be  a  lawful 
one.  His  purpose  is  not  subject  to  the  con- 
trol of  the  lessor ;  and  it  is  not  just  to  permit 
his  making  an  inhibited  use  of  the  premises 
to  cloud  the  motive  of  the  opposite  party, 
and  thus  defeat  hiin  in  the  realization  of  his 
rentals.  Ashford  v.  Mace,  103  Ark.  114,  14tf 
a  W.  474,  39  L..R.A.(N.S.)  1104,  Ann.  Ca*. 
1914B  804;  Harbison  v.  Shirley,  139  la.  605. 
117  N.  \V.  963,  19  L.R.A.(N.S.)  6tf2;  An- 
heuser-Busch Brewing  Assoc,  v.  Mason,  44 
Minn.  319,  46  N.  W.  558,  9  L.RJ^.  506,  20 
Am.  St.  Rep.  580,  and  cases  cited  in  these 
autiiorities. 

While  the  particular  question,  as  it  relates 
to  lease  contracts,  has  not  been  passed  od 
by  this  court  in  any  reported  case,  the  prin- 
ciple underlying  the  above  decisions  has  beeb 
recognized  in  the  analogous  cases  of  sales  and 
loans. 

Mc^iavock  V.  Furyear,  6  Cold.  (Tenn.)  34 
dealt  with  a  loan  of  money  with  knowledge 
on  the  part  of  the  bank  that  the  borrower 
.  would  purchase  horses  for  a  Confederate  regi- 
ment in  the  war  between  the  States.  The 
court  said: 

''To  guard  against  misapprehension  of  the 
principle  upon  which  the  decision  in  this  case 
is  made,  we  state,  succinctly  and  definitely: 
The  mere  knowledge  of  the  bank  of  the  illegal 
purpose  to  which  Park  and  others  intended 
to  apply  the  proceeds  of  the  note,  is  not,  of 
itself,  enough  to  implicate  the  bank  in  tiie 
illegality  of  the  transaction,  and  so  affect  the 
note  with  the  taint  of  illegality.  In  order 
to  so  implicate  the  bank  and  affect  the  note, 
it  must  be  shown  that  the  bank  made  the 
[24]  loan,  with  the  purpose,  on  its  part,  to 
furnish  money  to  enable  the  borrower  to  do 
the  illegal  act. 
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lender  of  money,  of  the  illegal  use  and  the 
borrower  intends  to  make  of  the  money,  is 
not  enough,  of  itself,  to  fix  the  stain  of  il- 
legality upon  the  lender.  In  order  to  do  so, 
it  must  appear  that  the  lender  made  the 
loan  for  the  purpose  to  enable  the  borrower 
to  do  the  illegal  act." 

The  cases  of  Naff  v.  Crawford,  1  Heisk. 
(Tenn.)  Ill;  Tedder  v.  Odom,  2  Heiflk. 
(Tenn.)  68,  5  Am.  Rep.  25;  Bond  v.  Perkins, 
4  Heisk.  (Tenn.)  364;  Jones  v.  Planters' 
Bank,  9  Heisk.  (Tenn.)  455;  Piiryear  v.  :Mc- 
Gavock,  il  Heisk.  (Tenn.)  461,  and  Henderson 
7.  Waggoner,  2  Lea  (Tenn.)  133,  31  Am.  Rep. 
591,  announce  the  same  doctrine,  and  in  one 
or  more  of  these  cases  the  English  rule  is  in 
terms  rejected. 

We  therefore  are  of  opinion  that  where  a 
lease  of  a  building  is  made  tliat  does  not 
itself  set  forth  an  illegal  intent  or  use  and 
where  nothing  else  appears,  the  above  authori- 
ties apply  to  sustain  the  lessor  in  a  recovery 
under  the  contract. 

A  clear  example  of  an  illegal  contract  of 
lease  is  where  the  instrument  sets  out  in  its 
face  that  the  premises  are  to  be  used  for  a 
purpose  that  is  denounced  by  the  law;  as  in 
Heart  v.  East  Tennessee  Brewing  Co.  121 
Tenn.  69,  113  S.  W.  364,  19  L.R.A.(N.S.) 
964,  130  Am.  St.  Rep.  753,  where  the  lan- 
guage of  the  lease  in  judgment  was  regarded 
as  restricting  the  use  of  the  premises  to 
saloon  purposes.  That  case  was  so  construed 
and  cited  in,  and  followed  by,  Oriel  Bros.  Co. 
[25]  V.  Mahson,  179  Ala.  444,  60  So.  876,  43 
LItA.(N.8.)  664;  and  see  Hayton  v.  Seattle 
Brewing,  etc.  Co.  66  Wash.  248,  119  Pac.  730, 
37  L.R.A.(N.S.)  432.  In  such  case  there  is, 
of  course,  a  common  intent  manifested. 

And  where  additional  to  such  knowledge 
there  appears  an  intention  on  the  part  of  the 
lessor  at  the  time  of  the  demise  that  the 
premises  shall  be  used  for  an  illegal  purpose, 
fiucb  as  for  the  prohibited  sales  of  intoxicat- 
ing liquor,  he  cannot  recover  rent.  If  he 
participates  in  the  intent,  however  slightly, 
or  if  he  does  any  act  in  aid  of  the  unlawful 
purpose,  however  slight,  it  suffices  to  defeat 
a  recovery.  The  lessor  must,  however,  do  or 
contribute  something  in  furtherance  of  the 
transgression. 

'The  law  finds  itself  in  close  quarters  at 
this  point,  and  is  confronted  with  danger  at 
either  side.  On  the  one  hand,  it  must  needs 
withhold  its  sanction  from  contracts  entered 
into  for  criminal  purposes;  and,  on  the  other 
hand,  it  ought  not  to  go  so  far  as  to  offer 
undue  inducement  to  beneficiaries  of  con- 
tracts to  taint  them  with  criminality  for  the 
very  purpose  of  avoiding  liability  thereon 
after  receiving  the  benefits  of  performance  hy 
the  other  party,  lest  the  latter  evil  become 
greater  than  the  first.    While,  therefore,  it  is 


the  authorities  above  cited  is  somewhat  fine, 
it  is  also  true  that  it  required  a  thin  blade 
to  divide  the  'joints  and  marrows*  of  one  evil 
to  be  checked  and  another  to  be  avoided.'* 
Harbison  [26]  v.  Shirlev,  139  la.  605,  117 
N.  W.  963,  10  L.R.A.(N.S.)   662. 

The  facts  of  the  instant  case,  in  our  opin- 
ion, show  on  the  part  of  the  landlord  a  taint- 
ing participation  in  or  contribution  to  the 
intention  to  so  use  the  building.  The  build- 
ing had  been  occupied  as  a  liquor  saloon  for 
about  forty  years.  Indeed,  it  had  been  so 
long  and  regularly  used  for  that  purpose 
that  it  had  taken  on  the  designation  of  the 
"Old  Bay  Horse;"  and  it  was  provided  witli 
swinging  doors  and  other  outfitting  suitable 
for  saloon  purposes.  Attaching  to  such  a 
place  of  business  was  an  element  of  rental 
value  that  may  be  likened  to  good  will;  it 
was,  we  may  fairly  infer  from  its  long-time 
use  a  place  to  which  a  line  of  customers  were 
accustomed  to  resort.  When  it  was  oflfered 
on  the  market  for  rent,  through  real  estatb 
agents,  it  was  held  out  as  peculiarly  valuable 
as  a  stand  for  the  sale  of  intoxicating  liquors. 
It  would  bring  a  greater  return  to  the  land- 
lord for  that  use  than  it  would  for  use  as  a 
jeweler's  shop  or  a  drug  store.  Its  existence, 
in  the  condition  it  was  at  the  date  the  lease 
was  executed  on  1st  day  of  September,  1911, 
was  an  inducement  to  one  offering  to  lease  it 
to  use  it  for  the  purpose.  It  was  peculiarly 
adapted  to  that  use,  and  not  equally  to  an- 
other; and,  as  seen,  it  had  a  greater  value 
to  both  parties  when  so  applied.  An  owner 
of  property  may  not  in  this  way  demise  it, 
taking  the  augmented  benefits,  and  be  heard 
to  claim  that  he  has  not  participated  in  the 
intention  that  vitiates.  The  parties,  cannot 
hoodwink  [27]  the  law  by  inserting  in  the 
lease  contract  a  provision  that  the  property 
i<9  to  be  used  as  a  storehouse. 

A  "storehouse"  is  a  building  in  which  goods 
of  any  kind  are  kept  for  sale,  and  the  term 
is  broad  enough  to  include  the  sale  of  liquors 
as  goods;  and  when  used  in  a  lease  contract 
does  not  necessarily  negative  a  use  of  the 
building  for  the  dispensing  of  such  liquors, 
especially  where  the  structure  showed  peculiar 
adaption  therefor.  Com.  v.  Whalen,  131  Mass. 
419;  7  Words  and  Phrases,  6672. 

If  the  house  be  leased  for  a  lawful  purpose, 
the  mere  noninterference  by  the  landlord  with 
the  subsequent  illegal  traflic  of  his  tenant, 
after  having  become  aware  of  it,  does  not 
involve  him  in  the  tenant's  guilt  as  showing 
participation.  Crofton  v.  State,  25  Ohio  St. 
240;  Koester  v.  State,  36  Kan.  27,  12  Pac. 
.339;  Kessler  v.  Pearson,  126  Ga.  725,  55  S.  E. 
963,  8  Ann.  Cas.  180. 

However,  acts  of  the  parties  to  the  con- 
tract, both  before  and  after  the  making  of 
the  lease,  may  be  proven  to  show  their  intent 


442 


CITE  THIS  VOL.  ANN.  CAS.  1818C. 


in  making  the  contract.  £gan  v.  Gordon,  65 
Minn.  505,  68  N.  W.  103;  Updike  v.  Camp- 
bell, 4  E.  D.  Smith  (N.  Y.)  670;  ^Kessler  v. 
Pearson,  supra. 

We  think  there  was  no  error  in  the  decree 
pronounced  bv  the  court  of  civil  appeals  hold- 
ing the  rental  sums  not  to  be  collectible  in 
this  action.     Writ  of  certiorari  denied. 


NOTE. 

Rislit  to  Rent  aa  AiTeeted  by  Laad- 
lord's  Knowledge  that  Premises  Are 
to  Be  Used  for  Illegal  Sale  of  Idqnor. 

Scope  of  Note,  442. 
General  Rule,  442. 
Limitation  of  Rule,  443. 


Scope  of  Note, 

It  is  intended  in  this  note  to  discuss  only 
those  cases  which  deal  with  the  right  to  rent 
aa  affected  by  the  landlord's  knowledge  that 
the  premises  are  to  be  used  for  the  illegal 
sale  of  liquors.  The  use  of  demised  premises 
for  an  illegal  purpose  as  forfeiting  the  ten- 
ant's right  under  the  lease  is  treated  in  the 
note  to  Gilbert  v.  Peek,  Ann.  Caa.  1913C  1340. 
The  cases  discussing  the  right  to  recover  rent 
for  premises  used  for  the  purpose  of  prosti- 
tution are  considered  in  the  notes  to  Kessler 
V.  Pearson,  8  Ann.  Cas.  180,  and  Ashford  v. 
Mace,  Ann.  Gas.  1914B  804;  and  the  right 
to  recover  rent  for  premises  leased  for  other 
immoral  purposes  is  considered  in  the  note 
to  Upflll  y.  Wright,  21  Ann.  Cas.  834. 

Oeneral  Rule. 

The  general  rule  is  that  a  lease  made  with 
the  knowledge  of  the  lessor  that  the  demised 
premises  are  to  be  used  for  the  illegal  sale 
of  liquor  cannot  be  made  the  basis  of  a  suit 
for  the  recovery  of  rent.  Dunn  v.  Stegemann, 
10  Cal.  App.  38,  101  Pac.  25;  Burgett  v.  Loeb, 

43  Ind.  App.  657,  88  N.  £.  346;  Codman  v. 
Hall,  9  Allen  (Mass.)  335;  Sherman  v.  Wil- 
der, 106  Mass.  537;  Hiley  v.  Jordan,  122 
Mass.  231;  Mitchell  v.  Campbell,  111  Miss. 
806.  72  So.  231 ;  Mitchell  v.  Scott,  62  N.  H. 
596;  Shedlinsky  v.  Budweiser  Brewing  Co. 
163  X.  Y.  437,  57  N.  E.  620 ;  Arras  v.  Rich- 
ardson, 5  N.  Y.  S.  755,  24  N.  Y.  St.  Rep. 
742;  Zink  v.  Grant,  25  Ohio  St.  352;  Goodall 
v.  Gerke  Brewing  Co.  56  Ohio  St.  257,  46 
K.  E.  983;  Gorman  v.  Keough,  22  R.  I.  47, 
46   Atl.  37;   Mound  v.  Barker,  71  Vt.  253, 

44  Atl.  346,  76  Am.  St.  Rep.  767;  Vanbus- 
kirk  v.  McXaughton,  34  N.  Bruna.  125.  And 
see  the  reported  case.  See  also  Standard 
Brewing  Co.  v.  Weil,  129  Md.  487,  99  Atl. 
661,  L.R.A.1917C  929. 


Thub  the  court  in  Sherman  ▼.  Wilder,  supra, 
said:  "If  the  plaintiff  gave  the  lease  de- 
clared on,  knowing  that  the  defendant  intend- 
ed to  use  the  premises  described  therein  for 
the  illegal  sale  of  intoxicating  liquor,  and  to 
enable  the  defendant  to  carry  on  the  business 
there,  and  the  premises  were  in  fact  ao  ustl, 
he  cannot  recover  the  rent  due  upon  it,  in 
this  action.  It  was  a  contract  void  for  il- 
legality. The  fact  may  be  proved  by  parol, 
and  cannot  be  objected  to  as  contradicting 
the  terms  of  the  lease." 

It  is  not  necessary  in  order  to  defeat  a 
recovery  of  rent  that  the  purpose  to  sell 
liquor  illegally  on  the  demised  premises  shall 
be  expressed  in  the  lease.  It  is  sufficient  if 
the  lessor  has  knowledge  of  that  purpose  at 
the  time  of  the  letting.  See  the  reported 
case.  So  in  Mitchell  v.  Scott,  62  N.  H.  r)9u, 
:it  appeared  that  the  owner  of  the  premised 
wilfully  suffered  his  tenant  at  will  to  occupy 
it  for  the  illegal  sale  of  spirituous  liquors, 
and  that  while  the  owner  did  not  expressly 
consent  to  such  use,  he  permitted  it,  and 
twice  raised  the  rent  in  consequence  of  such 
selling.  In  an  action  for  the  rent  it  was  held 
that  the  owner  could  not  recover  for  the  use 
and  occupation  of  the  premises  for  the  period 
during  which  he  suffered  it  thus  to  be  il- 
legally used.  The  court,  touching  the  ques* 
tion  of  the  landlord's  knowledge,  said:  'The 
statute  imposes  a  penalty  upon  any  person 
who  'shall  wilfully  let  or  suffer  any  other 
person  to  occupy  any  premises  which  he  owns 
or  has  the  control  of  for  the  purpose  of  being 
used  .  .  .  for  the  ill^^l  sale  of  spirituou:* 
liquors  therein.'  G.  L.,  c.  109,  §  34.  Express 
consent  is  not  necessary  to  subject  the  owner 
to  the  penalty.  To  suffer  an  act  to  be  done 
within  the  meaning  of  a  prohibitory  statute 
implies  consent,  or  willingness,  or  such  ne^^li- 
gent  conduct  as  will  permit  the  prohibited  act 
to  be  done.  It  would  not  be  expected  that 
the  owner  who  intended  to  violate  the  statute 
would  openly  give  his  consent.  He  would  be 
more  likely  to  declare  his  dissent.  But  dis- 
sent not  followed  by  steps  reasonably  calcu- 
lated to  prevent  the  illegal  use  would  prac- 
tically be  equivalent  to  consent.  The  object  of 
the  statute  is  to  discourage  the  illegal  tratfic. 
It  looks  upon  the  owner  of  real  estate  who 
knowingly  furnishes  the  place  where  the  il- 
legal traflic  is  carried  on  as  equally  guilty 
with  the  seller.  The  statute  would  fail  to 
accomplish  the  purpose  of  ita  enactment  if 
passive  indifference  or  inaction  on  the  part 
of  the  owner  were  treated  as  full  performance 
of  the  duty  required  of  him.  If  his  dissent 
is  sincere,  it  will  be  made  effectual,  or  there 
will  be  an  attempt  to  make  it  so.  II  he  cannot 
control  his  tenant  in  the  use,  he  can  control 
the  occupation  by  expelling  the  tenant.  The 
term  'puffer*  implies  assent  or  acquiesronce, 
and  one  who  suffers  a  state  of  affairs  to  con- 
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tinae  when  it  is  in  his  power  to  prevent  it, 
produces  the  same  result  as  though  he  had 
oonsented." . 

It  has  been  held  that  a  lease  might  be 
avoided  b^'' parol  evidence  that  it  was  made 
with  the  intention  that  the  demised  premises 
should  be  used  for  the  illegal  sale  of 
liquor  although  it  contained  an  express  cov- 
enant of  the  lessee  not  to  use  the  premises 
for  an  unlawful  purpose.  Sherman  v.  Wildes, 
106  Mass.  537. 

Limitation  of  Bule, 

Where  the  sale  of  intoxicating  liquors  is 
not  in  itself  illegal  a  contract  whereby  prem- 
ises are  leased  to  be  used  as  a  place  for  the 
sale  of  liquor  is  not  necessarily  invalid;  and 
rent  may  be  recovered  thereon  unless  the 
lease  is  made  with  the  understanding  of  the 
lessor  that  the  premises  are  to  be  used  for 
an  unlawful  traffic  in  intoxicating  liquors. 
Codman  v.  Hall,  9  Allen  (Mass.)  335;  Goodall 
V.  Gerke  Brewing  Co.  56  Ohio  St.  257,  46 
N.  E.  983.  See  also  Standard  Brewing  Co. 
V  Weil,  129  Md.  487,  99  Atl.  661,  L.Rj^. 
1917C  929;  Weitzel  v.  Slavin,  7  Ohio  Cir. 
Dec.  155,  13  Ohio  Cir.  Ct.  22X. 

Where  a  lessor  in  good  faith  leases  his 
premises  without  any  knowledge  on  his  part 
that  the  leased  property  is  to  be  used  in 
vhoie  or  in  part  for  the  sale  of  intoxicating 
liquors,  the  lease  is  not  void.  Zink  v.  Grant, 
25  Ohio  St.  352,  wherein  the  court  said: 
''The  mere  use  or  occupation  of  the  property 
for  such  purpose  by  the  tenant  is  not  enough. 
Such  use  must  have  been  contemplated  in  the 
making  of  the  lease.  Nor  is  it  enough  that 
such  use  was  contemplated  at  the  making 
of  the  contract  by  the  tenant  only.  It  must 
have  been  known  to  the  lessor." 

Where  a  lease  showed  nothing  from  which 
a  purpose  to  sell  liquor  illegally  could  be 
implied,  it  was  held  that  the  fact  that  the 
agent  of  the  landlord  had  knowledge  of  the 
illegal  purpose  was  immaterial  if  the  agent 
was  merely  instrumental  in  bringing  the 
lessor  and  lessee  together.  Arras  v.  Richard- 
son, 6  N.  y.  S.  755,  24  N.  Y.  St.  Rep.  742, 
wherein  the  court  said:  "If  the  defendant 
had  proven  an  illegal  intent  carried  into  ex- 
ecution, together  with  scienter  on  the  part 
of  the  landlord,  he  might  have  succeeded  on 
his  plea;  but,  as  he  offered  no  such  evidence, 
he  has  failed  to  establish  any  defense.  Con- 
tracts tainted  with  immorality  or  illegality 
will  not  be  enforced  in  a  court  of  justice*, 
but  the  immoral  and  illegal  feature  of  this 
hiring  seems  to  have  been  known  only  to  the 
tenants  or  their  surety,  the  def^idant.  The 
fftct  that  they  confided  their  scl^eme  to  the 
agent,  and  withheld  it  from  tlie  plaintiff, 
should  not  impair  the  contract  which  he  made 
directly  with  the  tenants  and  their  surety." 

A  lease  which  contains  no  provision  for  the 
Bale  of  intoxicating  liquor  on  the  premises. 


and  is  not  accompanied  by  a  parol  contract 
providing  for  such  sale,  is  not  avoided  by  the 
subsequent  use  of  the  premises  for  the  sale 
of  liquor.  Kittredge  v.  AUemania  Soc.  3  Ohio 
Dec.  217,  3  Ohio  N.  P.  312.  And  see  Rice 
y.  Enright,  119  Mass.  187. 

In  Rhode  Island  it  has  been  held  that  mere 
knowledge  on  the  part  of  a  lessor  that  the 
lessee  intends  to  use  the  premises  for  the 
sale  of  liquor  in  violation  of  law  is  not  suffi- 
cient to  render  the  lease  void.  In  order  to 
have  this  effect  there  must  be  some  active 
participation  on  the  part  of  the  lessor  in  the 
illegal  purpose  of  the  lessee.  Almy  v.  Greene, 
13  R.  I.  350;  Miller  v.  Maguire,  18  R.  I. 
770,  30  Atl.  966. 

In  Shedlinsky  v.  Budweiser  Brewing  Co. 
163  X,  Y.  437,  57  N.  £.  620,  it  appeared  that 
the  premises  which  the  plaintiff  leased  for 
saloon  purposes  were  within  200  feet  of  a 
grammar  school  within  which  limits  a  new 
license  could  not  be  granted.  Under  some 
circumstances  a  license  might  be  obtained  by 
transfer.  In  an  action  for  rent  the  defendant 
contended  that  since  the  premises  were  within 
the  forbidden  limits  the  lease  was  in  violation 
of  the  liquor  tax  law.  In  holding  the  lease 
to  be  valid  the  court  said :  "It  is  a  generally 
accepted  rule  that  when  a  contract  is  to  do 
a  thing  which  cannot  be  performed  with- 
out the  violation  of  the  law  it  is  void;  but 
when  it  may  be  performed  lawfully,  as  well 
as  in  violation  of  the  law,  it  is  valid,  in  the 
absence,  at  least,  of  proof  that  the  intei^tion 
of  both  parties  was  that  the  law  should  be 
violated.  .  .  .  Here,  as  suggested  below, 
it  was  not  shown,  and  the  evidence  did  not 
tend  to  show,  that  the  lessor  intended  that 
the  statute  should  be  violated,  or  that  no 
license  ever  could  possibly  be  obtained  by 
the  lessee.  Xor  did  the  evidence  tend  to  show 
knowledge  in  the  lessor  that  the  lessee  could 
not  perform  without  violating  the  law." 
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Carriers  of  Passengers  •»  Personal  In- 
jury —  Riding  on  Running  Board  as 
Contributory  Negligence. 

Evidence  in  an  action  for  personal  injury 
from  collision  with  a  car  of  the  other  defend- 
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ant  on  an  adjoining  track,  while  riding  on 
the  left-hand  running  board  of  the  defendant 
carrier's  car,  is  held  to  make  the  plaintiffs' 
contributory  negligence  in  riding  in  such  posi- 
tion for  the  jury. 

[See  note  at  end  of  this  case.] 

Negligence  of  Carrier  —  Injury  to  Per- 
son on  Running  Board* 

Where  the  motorman  of  the  defendant  car- 
rier knew  that  passengers  were  upon  the  left- 
hand  running  board,  tJiat  he  was  on  a  curve, 
and  that  the  other  defendant's  car  of  unusual 
width  was  approaching,  the  question  of  the 
defendant's  negligence  is  for  the  jury. 

Same* 

Ihe  negligence  of  the  defendant,  whose  car, 
moving  on  an  adjoining  track  in  the  opposite 
direction,  struck  plaintiffs,  is  for  the  jury. 

Exceptions  from  Superior  Court,  Suffolk 
county;   Lawton,  Judge. 

Actions  by  John  M.  Walsh  and  by  Joseph 
H.  MacI>onald,  plaintiffs,  against  Boston 
Elevated  Railway  Company  and  Bay  State 
Street  Railway  Company,  defendants.  Judg- 
ments for  defendants.  Plaintiffs  allege  ex- 
ceptions.   The  facts  are  stated  in  the  opinion. 

EXCEFTIONS   SUSTAINED. 

McDonald  d  Graham  for  plaintiff  Walsh. 
Chaa.  H.  Morris  for  plaintiff  MacDonald. 
E,  P,  Saltonstallj  Hurlhurty  Jones  d  Cabot 
and  Damon  E.  Hall  for  defendants. 

[276]  Cabroll,  J. — ^These  are  actions  ol 
tori  to  recover  for  personal  injuries  sustained 
by  the  plaintiffs  while  they  were  riding  on  a 
car  of  the  first  named  defendant.  About  five 
o'clock  in  the  afternoon  of  July  13,  1913,  the 
plaintiffs  mounted  the  left  hand  running 
board  of  an  open  car  of  the  Boston  Elevated 
Railway  Company  on  Chelsea  Street,  close  to 
the  Charlestown  Navy  Yard  where  they  were 
employed.  While  riding  on  this  running 
board,  they  were  struck  by  a  car  of  the  de- 
fendant in  the  second  action,  which  was  on 
the  adjoining  track  and  moving  in  an  opposite 
direction.  At  the  time  the  plaintiffs  got  upon 
the  open  car  above  mentioned,  the  seats  were 
filled  and  many  passengers  were  on  both  run- 
ning boards.  There  was  evidence  tending  to 
show  that  for  four  or  five  years  previous  to 
this  time  at  that  particular  time  of  the  day 
and  in  that  part  of  the  city  passengers  were 
in  the  habit  of  [277]  riding  on  both  running 
boards.  Walsh  testified  ''that  at  the  thne  he 
boarded  the  car,  there  were  probably  ten  or  a 
dozen  other  persons  getting  on  the  car;  that 
the  seats  were  all  filled,  and  that  passengers 
were  on  both  running  boards;  that  he  boarded 
on  the  left  hand  running  board  somewhere 
around  the  middle  of  the  car,  perhaps  a  little 
back  of  the  middle  toward  the  rear;  that 
there  were  several  persons  standing  on  the 
rear;  that  there  were  several  persons  stand- 


ing on  the  running  board  at  the  same  time; 
that  several  persons  stood  ahead  of  him  on 
the  running  board,  that  is,  between  where  he 
stood  and  the  front  of  the  car.'* 

Near  Henley  Street  the  track  curves,  and 
while  on  this  curve  the  plaintiffs  were  struck 
by  a  box  car  described  as  "a  yellow  car,"  **one 
of  the  big  box  cars,"  **a  wider  car  than  the 
other  cars,"  "a  very  wide  car." 

1.  The  left  hand  running  board  of  an  elec- 
tric car  in  motion  is  a  place  of  such  obvious 
danger  that  under  ordinary  circumstances  a 
passenger  who  voluntarily  selects  such  a  posi- 
tion instead  of  the  safer  one  provided  by  the 
carrier  assumes  all  the  risks  connected  with 
such  a  peril,  is  guilty  of  contributing  negli- 
gence and  cannot  recover  compensation  for 
damages  caused  thereby.  It  cannot  be  said, 
however,  in  ev^ry  case,  independent  of  the 
special  facts  involved,  that  a  passenger  riding 
in  such  an  exposed  place  thereby  excuses  the 
carrier  from  performing  his  legal  duty.  The 
carrier  may  expressly  or  impliedly  agree  to 
carry  him  in  this  part  of  the  conveyance 
although  it  is  not  in  common  use  for  such 
a  purpose.  If  there  is  such  an  understanding 
and  sufficient  facts  appear  to  warrant  this 
conclusion,  it  becomes  the  province  of  the 
jury  to  pass  upon  the  care  of  the  plaintiff 
and  neglect  of  the  defendant,  assuming  of 
course  there  is  some  evidence  to  sustain  these 
contentions.  Where  the  conveyance  is  so 
crowded  that  passengers  are  on  both  running 
boards,  where  for  many  years  the  employees 
as  they  came  from  work  at  this  hour  had 
ridden  with  the  consent  and  knowledge  of  the 
defendant,  the  relation  of  passenger  and  car- 
rier being  established  between  them,  a  pas- 
senger so  riding  does  not  thereby  assume  the 
risk  of  the  carrier's  negligence,  nor  is  he  as 
matter  of  law  by  such  an  act  lacking  in  the 
exercise  of  due  care. 

In  Moody  v.  Springfield  St.  R.  Co.  182 
Mass.  15S,  65  N.  £.  29,  the  plaintiff  for  his 
own  convenience  passed  along  the  left  hand 
running  [278]  board  when  there  were  vacant 
seats  in  the  car.  The  judge  directed  a  ver- 
dict for  the  defendant.  In  sustaining  the 
ruling  this  court  said,  "There  may  be  cir- 
cumstances, such  as  the  crowded  condition 
of  the  car,  which  justify  him  in  standing 
or  being  upon  the  running  board."  In  Twies 
V.  Boston  EI.  R.  Co.  208  Mass.  108,  94  N.  E. 
253,  32  L.R.A.(N.S.)  728,  the  plaintiff  was 
injured  while  on  the  left  hand  running  board 
with  the  side  bar  down  in  violation  of  a  rule 
with  which  he  was  familiar,  which  rule  pro- 
vided that  no  one  was  allowed  to  ride  on  the 
running  board  when  the  bar  was  down.  In 
addition  to  this,  as  a  member  of  the  fire 
department  he  was  travelling  on  a  pass  which 
permitted  him  to  ride  "'only  on  the  front 
platform  of  box  and  rear  platform  of  open 
cars,"  while  in  the  present  case  there  was  evi- 
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denoe  that  the  aide  bar  was  down  and  on  each 
end  of  it  and  in  the  middle  tliere  was  printed, 
"Dangerous.  Do  not  ride  on  the  running 
board." 

The  plaintiff  VVal»h  testified  "that  he  never 
knew  until  after  the  accident  of  a  rule  of  the 
railroad  that  passengers  should  not  ride  on 
the  left  hand  running  board  of  cars.*'  There 
was  no  evidence  that  MacDonald  knew  of  such 
a  rule.  And  considering  the  number  of  peo- 
ple on  the  running  board  the  jury  might  have 
found  that  the  printed  notice  was  so  hidden 
that  the  plaintiffs  did  not  see  it. 

Ihe  plaintiff  in  Olund  v.  Worcester  Consol. 
St  R.  Co.  206  Mass.  544,  92  N.  E.  720,  was 
thrown  from  a  car  while  on  a  running  board. 
It  was  held  that  the  question  of  his  care  was 
for  the  jury,  but  there  was  no  evidence  of  the 
defendant's  negligence.  The  same,  is  true  of 
McCumber  v.  Boston  £1.  R.  Co.  207  Mass. 
559,  93  N.  E.  698,  32  L.R.A.(N.S.)  476. 
We  do  not  consider  the  cases  of  Hillman  v. 
Boston  El.  R.  Co.  207  Mass.  478,  93  N.  E. 
033,  32  L.R.A.(N.S.)  198,  or  Boden  v.  Boston 
El.  R.  Co.  205  Mass.  504,  91  X.  E.  879,  ap- 
plicable to  the  case  at  bar,  where  a  passenger 
is  rightfully  on  the  car  and  is  being  carried 
as  a  passenger  when  injured. 

It  was  within  the  power  of  the  defendant 
to  prevent  the  plaintiffs  from  riding  on  the 
running  board.  In  the  case  at  bar  this  prac- 
tice had  become  so  notorious  and  had  contin- 
ued for  so  long  a  time  at  the  hour  of  the  day 
and  at  the  place  in  question,  considering  all 
the  circumstances,  that,  in  the  opinion  of  the 
majority  of  the  court,  the  plaintiffs  did  not 
assume  the  risk  of  the  defendant's  negligence 
while  so  riding. 

The  majority  of  the  court  think  there  was 
sufficient  evidence  [279]  of  the  plaintiffs'  due 
care  to  warrant  the  submission  of  the  cases 
to  the  jury.  The  plaintiffs  had  no  knowledge 
of  the  width  of  the  approaching  car,  the  ex- 
tent or  danger  of  the  curve  or  that  a  car 
would  come  in  contact  with  them.  Walsh  tes- 
tified that  he  was  standing  "with  his  back 
toward  the  street;  .  .  .  that  he  did  not 
notice  the  car  that  hit  him  until  it  came 
within  a  few  feet  of  him;  that  just  prior 
thereto  his  attention  had  been  diverted  for  a 
moment."  MacDonald  testified  that  "about 
the  time  he  was  struck  he  heard  an  outcry, 
and  then  he  kind  of  hugged  in  close  to  the 
car  and  just  in  an  instant  he  got  smaslied  in 
the  left  shoulder  and  side."  On  cross-exaln- 
ination  he  testified:  "Before  I  heard  the 
outcry  when  Mr.  Walsh  was  hit,  I  wasn't 
leaning  out  or  anything  like  that  to  see  if  a 
car  was  coming."  Coy  v.  Boston  El.  R.  Co. 
212  Maw.  307.  98  N.  E.  1041 ;  Cutts  v.  Boston 
El.  R.  Co.  202  Mass.  450,  89  N.  £.  21; 
8weetland  v.  Lynn,  etc.  R.  Co.  177  Mass.  574, 
69  N.  E,  443,  .51  L.R.A.  783;  Pomeroy  v.  Boa- 
ton,  etc.  St.  R.  Co.  193  Mass.  507,  79  N.  E. 
764, 


2.  There  was'.evidence  of  the  negligence  of 
the  Boston  Elevated  Railway  Company.  The 
motorman  must  have  known  that  passengers 
were  upon  the  left  hand  running  board.  He 
knew  he  was  on  a  curve  and  a  car  of  unusual 
W'idth  was  approaching.  Under  .these  cir- 
cumstances we  cannot  say,  as  matter  of  law, 
that  this  defendant  was  not  negligent. 

3.  The  car  on  the  opposite  track  was  a 
yellow  box  car.  No  cars  were  run  on  this 
track  except  those  of  the  Boston  Elevated 
Railway  Company  and  the  Bay  State  Street 
Railway  Company.  There  was  evidence  that 
none  of  the  elevated  cars  were  box  cars,  but 
the  cars  of  the  Bay  State  Street  Railway  Com- 
pany were  yellow  box  cars.  This  was  some 
evidence  that  the  car  which  struck  the  plain- 
tiffs was  operated  by  the  Bay  State  Street 
Railway  Company.  In  view^  of  the  fact  that 
the  men  on  the  running  board  at  this  par- 
ticular place  could  be  seen  by  the  motorman 
of  the  approaching  car  and. that  he  knew 
the  swing  of  the  car  in  rounding  the  curve, 
we  think  the  negligence  of  the  Bay  State 
Street  Railway  Company  was  also  a  question 
of  fact  for  the  jury. 

Exceptions  sustained. 


KOTE. 

Oontribntory  KegliKenoe  of  Paasengev 
im  Ridins  or  StamdinK  on  Ruaiains 
Board  of  Open  Street  Car. 

• 

The  purpose  of  the  present  note  is  to  re- 
view the  recent  cases  dealing  with  the  sub- 
ject of  the  contributory  negligence  of  a  pas- 
senger in  riding  or  standing  on  the  running 
board  of  an  open  street  car.  For  a  discussion 
of  the  earlier  cases  on  this  point  see  the 
notes  to  Bridges  v.  Jackson  Electric  R.  etc. 
Co.  4  Ann.  Cas.  662;  Tietz  v.  International  R. 
Co.  9  Ann.  Cas.  1020;  Ward  v.  International 
R.  Co.  Ann.  Cas.  19 14 A  1170,  and  Thompson 
v.  Gardner,  etc.  St.  R.  Co.  118  Am.  St.  Rep. 
459,  480 

It  is  the  general  rule  that  a  passenger  who 
voluntarily  rides  or  stands  on  the  running 
board  of  an  open  street  car,  when  there  is 
room  inside,  assumes  the  increased  risks  in- 
cident to  his  position,  and  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Washington  R.  etc.  Co.  y.  Kramer,  44  App. 
Cas.  (D.  C.)  154b;  Erwin  v.  Peoria  R.  Co.  179 
111.  App.  409;  Cunningham  v.  Central  Ken- 
tucky Traction  Co.  156  Ky.  30,  160  S.  W. 
767;  Milliken  v.  Rhode  Island  Co.  (R.  I.) 
09  Atl.  1023.  In  Cunningham  v.  Central 
Kentucky  Traction  Co.  supra,  it  appeared 
that  while  a  street  car  was  passing  over  a 
bridge  a  passenger  left  his  seat  and  stepped 
out  on  the  running  board  for  the  purpose  of 
taking  another  seat.  While  on  the  running 
board  he  was  struck  by  one  of  the  bridge 
girders  close  to  the  car.     It  was  held  that 
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he  could  not  recover  since  he  was  familiar 
with  the  conditions  at  the  bridge,  and  having 
unnecessarily  changed  his  seat  his  act  con- 
tributed to  the  accident,  and  he  assumed  the 
risk.  The  court  said:  '*There  was  no  neces- 
sity for  Cunningham  to  change  his  seat; 
there  was  plenty  of  room  on  the  car.  The 
street  railway  is  simply  laid  in  the  street, 
the  bridge  being  a  part  of  the  street  and  the 
track  being  laid  on  the  bridge  as  a  part  of 
the  street,  the  street  car  company  not  owning 
the  bridge  and  having  no  control  over  it.  If 
the  car  had  been  crowded  or  there  had  been 
any  necessity  for  Cunningham  to  change  his 
seat  and  he  had  not  known  the  danger  or  if 
he  had  been  unable  to  get  a  seat,  and  was 
for  this  reason  standing  on  the  running  board 
and  the  company  had  accepted  him  as  a  pas- 
senger in  this  position,  a  different  question 
would  be  presented.  But  he  was  in  the  car 
and  the  motorman  had  no  reason  to  anticipate 
that  he  would  leave  the  car  and  place  himself 
in  danger.  Without  notice  to  anyone  he 
suddenly  swung  himself  out  of  the  car  just 
as  the  car  was  increasing  its  speed  to  go  up 
the  incline  of  the  bridge;  and  the  unfortunate 
occurrence  was  simply  an  accident  due  to  his 
placing  himself  outside  of  the  car  unneces- 
sarily." 

In  Milliken  v.  Rhode  Island  Co.  (R.  I.)  90 
Atl.  1023,  it  appeared  that  the  plaintiff  waa 
passing  along  the  running  board  of  an  open 
street  car  and,  while  trying  to  pass  around 
another  passenger,  came  in  contact  with  a 
trolley  pole  close  to  the  track,  which  re- 
sulted in  injury  to  him.  It  waa  held  that 
the  plaintiff  in  swinging  out  to  go  past  a 
passenger  on  the  running  board,  without  first 
looking  ahead  to  see  if  there  was  any  ob- 
struction with  which  he  might  come  in  con- 
tact, was  guilty  of  contributory  negligence. 

A  passenger  in  riding  or  standing  on  the 
running  board  of  an  open  street  car  is  not 
guilty  of  contributory  negligence  per  se,  if  he 
i'B  there  because  of  necessity  or  by  the  per- 
mission or  invitation  of  the  railroad  com- 
pany, express  or  implied;  but  in  such  a  case 
the  question  of  contributory  negligence  is 
for  the  jury.  Dalton  v.  Boston  El.  R.  Co. 
217  Mass.  66,  104  N.  E.,381;  Wheeler  v.  Bos- 
ton El.  R.  Co.  220  Mass.  298,  107  N.  E.  938; 
Murphy  v.  Manistee  R.  Co.  194  Mich.  595, 
161  N.  W.  876;  Simkins  v.  Philadelphia 
Rapid  Transit  Co.  244  Pa.  St.  182,  90  Atl. 
527;  Pildish  v.  Pittsburgh  R.  Co.  61  Pa. 
Super.  Ct.  195.     And  see  the  reported  case. 

In  the  case  of  Simkins  v.  Philadelphia 
Rapid  Transit  Co.  supra,  it  appeared  that 
the  plaintiff's  intestate  was  riding  on  the 
running  board  of  an  open  car  because  of  its 
crowded  condition.  A  wagon  was  standing 
between  the  curb  and  the  car  track  some  dis- 
tance ahead  and  in  full  view  of  the  motorman. 
The  wagon  was  so  close  to  the  track  that  the 


hub  of  the  wheel  passed  over  the  running 
board  and  threw  the  intestate  to  the  ground, 
killing  him.     It  was  held  that  whether  the 
intestate   was  guilty   of   contributory  n^li- 
gence  was  a  question  of  fact  for  the  jury,  the 
court  saying:     '*The  best  expression  of  the 
law  as  applied  to  the  facts  of  the  present  case 
may  be  found  in  Bumbear  v.  Traction  Co.  19S 
Pa.  198.    In  that  case  the  present  chief  jus- 
tice speaking  for  the  court  said:     'A  passen- 
ger  who  rides  on  a  side  step  when  it  is  rea- 
sonably practicable  for  him  to  go  inside  the 
car,  assumes  all  the  risks  of  his  position, 
and  in  all  cases  he  aesumea  the  risk  incident 
to  the  usual  swaying  and  jolting  of  the  car 
and  from  collision  with  passing  vehicles  and 
with  obstructions  of  whatever  nature  which 
unexpectedly    appear.      These    are    dangers 
which  cannot  be  guarded  against  by  the  care- 
ful   and   prudent   management    of   the    car. 
But  when  the  passenger  by  invitation  of  the 
conductor  or  with  his  knowledge  and  assent, 
and  from  necessity,  because  of  the  want  of 
sitting  or  standing  room  inside  the  car,  rides 
on  the  side  step,  he  is  entitled  to  the  same 
degree  of  diligence  to  protect  him  from  dan- 
gers which  are  known  and  may  readily  be 
guarded  against  as  are  other  passengers.'    In 
the  case  at  bar  there  was  evidence  from  which 
the  Inference  could  be  fairly  drawn  that  it 
was  not  reasonably   practicable  for  the  in- 
jured husband  to  go  inside  the  car.    Several 
other  passengers  likewise  stood  on  the  run- 
ning board  because  of  the  crowded  condition 
of  the  car,  and  whether  it  was  reasonably 
practicable  for  the  decedent  to  go  inside  was 
at  least  a  question  for  the  jury.     Under  all 
the  circumstances  of  this  case  we  would  not 
be  warranted  in  deciding  as  a  matter  of  law 
either  that  the  decedent  assumed  the  risks 
of  his  position  or  that  he  was  guilty  of  con- 
tributory negligence.    ...    It  may  be  added 
that  the  danger  was  not  an  unexpected  one 
caused  by  a  shying  or  balking  horse,  or  by  the 
sudden  and  unexpected  scaring  of  a  passing 
team.    In  this  class  of  cases  it  has  been  fre- 
quently said  that  a  street  railway  company  is 
not  responsible  for  accidents  resulting  from 
such  unexpected  dangers.     This  is  still  the 
rule  and  there  is  no  disposition  to  depart 
from  it.    But  in  the  present  case  the  wagon 
was  standing  still  and  was  in  full  view  of  the 
motorman  for  upwards  of  one  hundred  feet 
and   certainly  he  •  could  have  avoided  what 
happened  if  he  had  exercised  even  ordinary 
care.     Our  conclusion  is  that  it  was  a  case 
for  the  jury  under  all  the  facts  and  that  it 
would  have  been  error  to  direct  a  verdict  for 
the  defendant." 

In  Wheeler  v.  Boston  El.  R.  Co.  220  Mass. 
298,  107  N.  E.  938,  it  appeared  that  the  plain- 
tiff stepped  on  the  running  board  of  an  open 
street  car,  when  it  was  at  a  standstill  at  the 
end  of  the  route,  and  walked  along  the  nm- 
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Ding  board  with  the  intention  of  taking  a 
seat  beside  a  companion.  The  conductor,  be- 
fore she  reached  the  seat  and  while  she  was 
Btill  on  the  running  board,  started  the  car 
and  she  was  thrown  to  the  ground.  The  con- 
dnctor  saw  her  get  on  the  car  and  made  no 
objection.  The  plaintiff  also  thought  that  it 
was  a  regular  stopping  place  to  receive  pas- 
fiengers  as  well  as  to  discharge  them.  The 
court  held  there  was  evidence  on  which  the 
jury  could  find  that  the  plaintiff  was  a  .pas- 
senger, and  that  if  they  so  found,  the  question 
of  the  plaintiff's  due  care  was  for  the  jury. 


B08T0X  STOBE  OF  CHICAGO 


V. 


AMEBICAH     OBAFHOPHOHX;     COX- 


United  States  Supreme  Court — March  4,  1918. 
246  U.  S.  8;  38  8.  Ct,  257. 


Appeal  aad  Brvor  —  Certilled  Queatioiia 
—  IMavecardins  Def  eet  in  Certlfio«te. 

Though  a  certificate  from  circuit  court  of 
appeals  was  deficient  in  specification  and 
somewhat  wanting  in  precision,  the  court  con- 
siders it  its  duty  to  answer  the  questions, 
where  the  matters  not  specified  were  not  in 
dispute  and  the  want  of  precision  not  so 
fundamental  as  to  mislead  or  confuse. 

MenepoUea  •»  Control  of  Piice  on  Be- 
■mle  —  Patented  Avtlele. 

Contracts  between  a  manufacturer  of 
^raphophones,  etc.,  as  assignee  of  patents,  or 
iis  agents,  and  all  dealers  permitted  to  sell 
them  throughout  the  country,  which  fixed 
the  prices  at  which  the  articles  might  be  re- 
sold, and  covenanting  that  underselling  is 
an  infringement  of  the  patents,  thoMgh  speak- 
ine  of  the  contract  as  a  license,  is  not  jus- 
tifipd  under  the  guise  of  the  monopoly  grant- 
ed by  the  patent  law. 

[See  note  at  end  of  this  case.] 

J«riadietlon  —  Fodoral  Oonrt  —  Blchta 
Under  Patent* 

Assuming  that  a  bill  to  enforce  a  price 
maintenance  contract  asserted  rights  under 
the  patent  law,  a  federal  district  court  had 
jurisdiction  to  determine  whetlier  the  suit 
arose  nnder  such  law,  where  the  question  had 
not  thf'n  been  conclusively  settled  in  the 
negative. 

On  certificate  from  United  States  Circuit 
Court  of  Appeals,  Seventh  Circuit. 

Action  by  American  Graphophone  Com- 
pany et  al.,  plaintiffs,  against  Boston  Store  of 


Chicago,  defendant.  Judgment  for  plaintiffs 
in  District  Court.  Appeal  by  defendant  to 
Circuit  Court  of  Appeals.  Questions  certified 
to  Supreme  Court.  The  facts  are  stated  in 
the  opinion.    Questions  answesed. 

Walter  Bachrach,  Hamilton  Moses,  and  Jos- 
eph W.  Moses  for  Boston  Store  of  Chicago. 

Elisha  K.  Camp,  Damiel  N.  Kirby,  James 
M,  Beck,  Taylor  E,  Broxon  and  Clarence  E, 
Mehlhope  for  American  Graphophone  Com- 
pany. 

[16]  Wnrra,  C.  J. — The  court  below  before 
whom  this  case  is  pending,  desiring  instruc- 
tion to  the  end  that  the  duty  of  deciding  the 
cause  may  be  performed,  has  certified  certain 
facts  and  propounded  questions  for  solution 
arising  therefrom.  The  certificate  as  to  some 
matters  of  procedure  is  deficient  in  specifica- 
tion and  looked  at  from  the  point  of  view  of 
the  questions  which  it  asks  is  somewliat  want- 
ing in  precision.  As,  however,  the  matters 
not  specified  are  not  ia  dispute  and  the  want 
of  precision  referred  to  is  not  so  fundamental 
as  to  mislead  or  confuse,  we  are  of  opinion 
the  duty  rests  upon  us  to  answer  the  ques- 
tions and  we  come  to  discharge  it,  making  the 
statements,  however,  which  we  have  made  as 
an  admonition  concerning  the  duty  not  to  be 
n^ligent  and  ambiguous  but  to  be  careful 
[17]  and  precise  in  preparing  certificates  as 
the  basis  for  questions  propounded  to  obtain 
our  instruction. 

Without  in  any  degree  changing,  we  re- 
arrange and  somewhat  condense  the  case  as 
stated  in  the  certificate.  The  American 
Graphophone  Company,  a  West  Virginia  cor- 
poration, as  assignee  of  certain  letters  patent 
of  the  United  States,  was  the  sole  manufac- 
turer of  Columbia  graphophones,  grafonolas, 
records  and  blanks;  and  the  Columbia  Graph- 
ophone Company,  also  a  West  Virginia  cor- 
poration, was  the  general  agent  of  the  Ameri- 
can Company  for  the  purpose  of  marketing 
the  devices  above  stated. 

"The  American  Company,  acting  through 
its  agent,  the  Columbia  Company,  employs  in 
the  marketing  of  its  phonographic  records  and 
its  other  products  a  system  of  price  mainte- 
nance, by  which  system  it  has  been  its  uni- 
form practice  to  cause  its  agent,  the  Colum- 
bia Company,  to  enter  into  .  .  .  contracts 
.  .  .  in  the  name  of  the  Columbia  Com- 
pany, with  dealers  in  phonographic  records, 
located  in  the  United  States  and  its  territo- 
rial possessions,  to  whom  the  American  Com- 
pany delivers  its  product,  through  the  Colum- 
bia Company,  by  which  it  is  provided,  in  part, 
that  in  consideration  of  the  prices  at  which 
prescribed  quantities  of  the  various  said 
products  of  the  American  Company  are  agreed 
to  be  delivered  to  such  dealer,  the  dealer,  in 
turn,   obligates  himself  or   itself   in   selling 
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such  products  to  adhere  strictly  to  and  to  be 
bound  by  and  not  to  depart  from  the  official 
list  prices  promulgated  from  time  to  time  by 
the  C  olumbia  Company  for  aa'td  products,  and 
further  expressly  covenants  not  in  any  way 
to  di:ip08e  of  any  such  products  at  less  than 
such  list  prices.  The  American  Company 
iixes  and  prescribes  the  prices  of  its  said 
products,  and  said  contracts  when  entered 
into  cover  all  such  products  of  the  American 
Company  which  may  thereafter  from  time  to 
time  be  acquired  by  such  dealers  from  the 
Columbia  Company,  without  [18]  any  new 
express  price  restriction  contract  being  en- 
tered into  at  the  time  when  each  order  for 
goods  subsequent  to  the  entering  into  of  said 
contract  is  placed  or  filled  by  said  dealers. 

"In  pursuance  of  said  price  maintenance 
system  the  Columbia  Company,  acting  under 
said  instructions  and  as  the  agent  of  the 
American  Company,  entered  into  [such]  con- 
tracts with  over  five  thousand  dealers  in 
phonographic  records  located  in  the  United 
States  and  its  territorial  possessions." 

The  Boston  Store,  an  Illinois  corporation 
established  at  Chicago,  dealt  with  the  Ameri- 
can Company  through  its  agent,  the  Columbia 
Company,  conformably  to  the  system  of  busi- 
ness which  was  carried  out  as  above  stated. 
The  contract  evidencing  these  dealings,  which 
was  typical  of  those  by  which  the  business 
system  was  carried  on,  was  entered  into  in 
October,  1912,  and  contained  the  following 
clauses : 

"No   Jobbing   Pbivilbobs    Extended   uxdeb 

This  Contract. 

'^Notice  to  Purvhasers  of  'Columbia^  Grapho- 
phones^  Orafonolaa,  Records,  and  Blanks. 

"All  'Columbia'  Graphophones,  Grafonolas, 
Records  and  blanks  are  manufactured  by  the 
American  Graphophone  Company  under  cer- 
tain patents  and  licensed  and  sold  through  its 
sole  sales  agent  the  Columbia  Phonograph 
Company  (General),  subject  to  conditions 
and  restrictions  as  to  the  persons  to  whom 
and  the  prices  at  which  they  may  be  resold 
by  any  person  into  whose  hands  they  come. 
Any  violation  of  such  conditions  or  restric- 
tions make[s]  the  seller  or  user  liable  as 
an  infringer  of  said  patents. 

"After  reading  the  foregoing  notice  and  in 
consideration  of  current  dealers*  discounts 
given  to  me/us  by  the  Columbia  Phonograph 
Company  (General)  I/we  Hereby  [19]  Agree 
to  take  any  Columbia  product  received  by 
me/us  from  said  company,  either  directly  or 
through  any  intermt/.iary,  under  the  condi- 
tions and  restrictions  referred  tc  in  said  no- 
tice and  to  adhere  strictly  and  be  bound  by 
the  official  list  prices  established  from  time 
to  time  by  said  Company  and  that  I/we  will 
neither  give  away,  sell,  offer  for  sale,  nor  in 


any  way  dispose  of  such  goods,  either  directly 
or  through  any  intermediary,  at  less  than 
such  list  prices,  nor  induce  the  sale  of  such 
goods  by  giving  away  or  reducing  the  price 
of  other  goods,  nor  sell  or  otherwise  dispose 
of  any  of  said  goods,  directly  or  indirectly, 
outside  of  the  United  States  and  I /we  under- 
stand that  a  breach  of  this  agreement  will 
amount  to  an  infringement  of  said  patents 
and  subject  me/us  to  a  suit  and  damages 
therefor.  I/we  admit  the  validity  of  all 
Ija tents  under  which  said  product  is  manu* 
factured  and  hereby  covenant  and  agree  not 
to  question  or  contest  the  same  in  any  man- 
ner whatsoever.  I/We  further  understand 
and  agree  that  this  license  extends  tlie  right 
to  market  said  Columbia  product  from  the 
below  mentioned  address  only,  and  that  a 
separate  contract  is  required  to  market  said 
product  from  a  branch  store  or  stores,  or 
through  an  agent  or  agencies  at  any  other 
point. 

"I/\Ve  acknowledge  the  receipt  of  a  dupli- 
cate of  the  foregoing  notice  and  contract  and 
that  no  representations  or  guarantees  have 
been  made  by  the  salesman  on  behalf  of  said 
Company  which  are  not  herein  expressed. 
I/We  also  acknowledge  receipt  of  the  official 
list  prices  on  all  Columbia  product[s]  in 
force  at  the  date  hereof." 

This  contract  contained  a  note  specifying 
large  rates  of  discount  from  the  list  prices 
for  purchases  made  under  its  terms,  and  con* 
tained  a  reference  to  other  lists  of  net  prices 
covering  particular  transactions  and  to  the 
"current  Columbia  catalogues  for  list  prices 
on  machines,  records  and  supplies.'' 

Under  this  contract  at  the  time  and  also 
subsequent  to  [20]  its  making  the  Columbia 
Company  delivered  to  the  Boston  Store  at 
Chicago  a  number  of  graphophones  and  ap- 
pliances made  by  the  American  Company  at 
the  sums  fixed  in  the  contract  as  above  stated. 
This  suit  arose  from  a  disregard  by  the  Bos- 
ton Store  of  the  rule  as  to  maintenance  of 
price  fixed  in  its  contract,  that  is,  from  sell- 
ing the  articles  at  a  less  price  than  that 
which  the  contract  stipulated  should  be  main- 
tained, and  the  bill  was  filed  against  the 
Boston  Store  by  the  American  and  Columbia 
Companies  to  enjoin  the  alleged  violations 
of  the  contract.  While  the  certificate  is  si- 
lent as  to  the  averments  of  the  bill,  in  the 
argument  it  is  stated  and  not  disputed  that 
it  was  based  on  a  right  to  make  the  contract 
for  the  maintenance  of  prices  in  and  by  vir- 
tue of  the  patent  laws  of  the  United  States 
and  the  resulting  right  under  such  laws  to 
enforce  the  agreement  as  to  price  maintenance 
as  part  of  the  remedy  given  by  the  patent 
law  to  protect  the  patent  rights  of  the  Amer- 
ican Company.  The  court  enjoined  the  Bos- 
ton Store  as  prayed  from  disregarding  the 
terms  of  the  contract  as  to  price  maintenance. 
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<225  Fed.  785.)  On  appeal  the  court  below 
made  the  certificate  preyiously  stated  and 
propoimded  four  questions  for  our  decision. 
In  a  general  sense  the  questions  involve  de- 
teimining  whether  the  right  to  make  the  price 
maintenance  stipulation  in  the  (contract  stat- 
ed and  the  right  to  enforce  it  were  secured 
by  the  patent  law,  and  if  not,  whether  it  was 
valid  under  the  general  law,  and  was  within 
the  jurisdiction  of  the  court  on  the  one  hand 
because  of  its  authority  to  entertain  suits 
under  the  patent  law  or  its  power  on  the 
other  to  exercise  jurisdiction  because  of 
diversity  of  citizenship.  We  at  once  say,  de- 
spite insistence  in  the  argument  to  the  con- 
trary, that  we  are  of  opinion  that  there  is 
no  room  for  controversy  concerning  the  sub- 
jects to  which  the  questions  relate,  as  every 
doctrine  which  is  required  to  be  decided  in 
answering  the  questions  is  now  [21  ]  no  longer 
open  to  dispute,  as  the  result  of  prior  deci- 
sions of  this  court,  some  of  which  were  an- 
nounced subsequent  to  the  making  of  the  oer- 
titicate  in  this  case.  Under  this  situation 
oar  duty  is  limited  to  stating  the  results  of 
the  previous  cases,  to  briefly  noticing  the  con- 
tentions made  in  argunoent  concerning'  the 
non-applicability  of  those  results  to  the  caae 
in  hand,  and  then  to  applying  to  the  ques- 
tions the  indispntable  principles  controlling 
the  subjects  which  the  questions  concern. 
As,  however,  the  discharge  of  these  duties  as 
to  each  and  all  of  the  questions  will  require 
a  consideration  of  the  cases  to  be  applied,  it 
must  result  that  if  the  questions  be  primarily 
considered  separately,  reiteration  concerning 
the  decided  cases  will  inevitably  take  place. 
To  avoid  this  redundancy  of  statement  we 
therefore  at  once,  as  briefly  as  we  may,  state 
the  adjudged  cases  which  are  applicable,  in 
order  that  in  the  light  afforded  by  one  state- 
ment concerning  them  the  questions  may  be 
considered  and  answered. 

In  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S. 
339,  28  S.  Ct.  722,  52  U.  S.  (K  ed.)  1086, 
it  was  settled  that  the  exclusive  right  to  vend 
a  copyrighted  book  given  by  the  copyright 
law  did  not  give  to  the  owner  of  the  copyright 
and  book  the  right  to  sell  for  a  price  satisfac- 
tory to  him  and  by  a  notice  placed  in  the 
book  fix  a  price  below  which  it  should  not 
be  sold  by  all  those  who  might  subsequently 
acquire  it :  and  that,  as  such  a  right  was  not 
secnrwl  by  the  copyright  law  or  the  remedies 
which  it  sfforded,  a  court  of  the  United 
State?  Ead  no  jurisdiction  to  afford  relief 
on  the  c-ontrary  theory. 

In  Dr.  Miles  Medical  Co.  v.  John  D,  Park, 
etc.  Co.  220  U.  S.  373,  31  S.  Ct.  376,  65  U.  S. 
(L.  ed.)  502,  it  was  decided  that  under  the 
general  law  the  owner  of  movables  (in  that 
case,  proprietary  medicines  compounded  by 
a  secret  formula)  could  not  sell  the  movables 
and  lawfully  by  contract  flx  a  nric^  at  which 
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the  product  should  afterward  be  sold,  because 
to  do  so  would  be  At  one  and  the  same  time 
to  sell  and  retain,  to  part  with  and  yet  to 
hold,  to  project  the  will  of  the  seller  so  as  to 
cause  [22]  it  to  control  the  movable  parted 
with  when  it  was  not  subject  to  his  will 
because  owned  by  another,  and  thus  to  make 
the  will  of  the  seller  unwarrantedly  take  the 
place  of  the  law  of  the  land  as  to  such  mov- 
ables. It  was  decided  that  the  power  to  make 
the  limitation  as  to  price  for  the  future  could 
not  be  exerted  consistently  with  the  prohibi- 
tions against  restraint  of  trade  and  monopoly 
contained  in  the  Anti-Trust  Law. 

In  Henry  v.  A.  B.  Dick  Co.  224  U.  S.  1, 
Ann.  Cas.  1913D  880,  32  8.  Ct.  364,  56  U.  S. 
(li^  ed.)  645,  it  was  held  that  the  owner  of  a 
patented  machine  (a  rotary  mimeograph) 
and  the  patents  which  covered  it  had,  in  sell- 
ing the  same,  a  right  to  contract  with  the 
purchaser  not  to  use  materials  essential  for 
working  it  unless  bought  from  the  seller  of 
the  machine,  and  to  qualify  the  condition  as 
a  license  of  the  usef  that  this  rig^t  included 
the  further  right,  by  notice  on  the  machine 
of  the  contract,  to  affect  a  third  person  who 
might  deal  with  the  purchaser  with  knowl- 
edge of  the  contract  and  notice  so  as  to  nuike 
him  liable  as  a  contributory  infringer  if  he 
dealt  with  the  buyer  in  violation  of  the  terms 
of  the  notice.  It  was'  further  decided  that 
the  right  to  make  such  contract  arose  from 
the  right  conferred  by  the  patent  law,  and 
that  jurisdiction  to  enforce  it  as  against  the 
contributory  infringer  existed  under  that  law. 
At  the  time  this  case  was  decided  there  was 
one  vacancy  on  the  bench  and  one  member 
of  the  court  was  absent.  There  was  division, 
four  members  concurring  in  the  ruling  which 
the  court  made  and  three  dissenting. 

Bauer' V.  O'Donnell,  229  U.  S.  1,  Ann.  Cas. 
1915A  150,  33  8.  Ct.  616,  57  U.  8.  (L.  ed.) 
1041,  50  L.R.A.(N.S.)  1185,  again  involved 
the  right  of  a  seller  to  impose  a  restraint 
on  the  price  of  future  sales.  It  arose  on  a 
certificate  from  the  Court  of  Appeals  of  the 
District  of  Columbia  asking  whether  the  right 
asserted  was  within  the  monopoly  conferred 
by  the  patent  law  and  whether,  therefore,  the 
duty  to  enforce  it  under  that  law  obtained, 
and  the  power  to  give  the  remedy  sought  as  a 
means  of  preventing  an  infringement  of  the 
[23]  patent  existed.  Although  pointing  out 
that  the  restriction  on  future  price  which  the 
certificate  stated  was  indisputably  void  and 
unenforcible  under  the  general  law  as  the  re- 
sult of  the  ruling  in  the  Miles  Medical  Case, 
supra^  it  was  held  that  that  ruling  was  not 
liecessarily  apposite,  because  the  certificate 
and  the  question  presented  restricted  the  case 
to  determining  whether  the  right  to  limit  the 
price  existed  because  within  the  monopoly 
granted  by  the  patent  law,  and  whether  the 
relief  asked   was   within   the   remedv  which 
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that  law  afforded.  ConBidering  the  case  in 
that  limited  aspect,  it  wa8*decided:  (a)  That 
the  exclusive  right  to  vend  given  by  the  pat- 
ent law  had  the  same  significance  which  had 
been  affixed  to  that  word  in  the  copyright  law 
in  the  Bobbs-Merrill  Case,  supra,  (b)  That 
hence,  when  the  holder  of  a  patented  article 
bad  sold  it,  the  article  so  sold  passed  out 
of  the  monopoly,  and  the  right  to  make  future 
sales  by  one  who  bought  it  was  not  embraced 
by  the  patent  law  and,  consequently,  that  law 
could  not  be  extended  so  as  to  perpetuate  ita 
control  beyond  the  limits  to  which  by  the 
operation  of  law  it  reached.  In  other  words, 
the  decision  was  that  a  patentee  could  not  use 
and  exhaust  the  right  to  sell,  as  to  which  a 
*  monopoly  was  given  him  by  the  patent  law, 
and  yet  by  conditions  and  stipulations  con- 
tinue that  law  in  effect  so  as  to  make  it  gov- 
ern things  which  by  his  voluntary  act  were 
beyond  its  scope.  And  (c)  that,  as  a  result, 
where  an  article  had  been  sold  and  passed 
beyond  the  monopoly  given  by  the  patent  law, 
remedies  on  the  theory  6f  infringement  were 
not  applicable  to  acts  done  which  could  not 
have  that  character.  It  was  hence  answered 
that  the  controversy  and  the  remedies  in- 
voked were  not  within  the  patent  law.  As 
the  case  dealt  with  the  right  to  vend  under 
the  patent  law,  the  court  reserved  any  express 
statement  concerning  the  scope  of  the  right 
to  use  conferred   by  that  law. 

In  Straus  t.  Victor  Talking  Mach.  Co.  248 
U.  S.  490,  Ann.  Cas.  1918A  965,  37  S.  Ct. 
412,  61  U.  S.  (L.  ed.)  866,  L.ILA.1917B 
1196,  [24]  the  right  to  fix  a  permanent 
marketing  price  at  which  phonographs  should 
be  resold  after  they  had  been  sold  by  the 
patentee  was  considered.  Basing  its  action 
upon  the  substance  of  things,  and  disregard- 
ing mere  forms  of  expression  as  to  license, 
etc.,  the  court  held  that  the  contract  was 
obviously  in  substance  like  the  one  considered 
in  the  Miles  Medical  Case  and  not  different 
from  the  one  which  had  come  under  review 
in  Bauer  v.  O'Donnell.  Thus  brushing  away 
disguises  resulting  from  forms  of  expression 
in  the  contract,  and  considering  it  in  the 
light  of  the  patent  law,  it  was  held  that  the 
attempt  to  regulate  the  future  price  or  the 
future  marketing  of  the  patented  article  was 
not  within  the  monopoly  granted  by  the  pat- 
ent law,  in  accordance  with  the  rule  laid 
down  in  Bauer  v.  CDonnell. 

The  general  doctrines,  although  presented 
in  a  different  aspect,  were  considered  in  Mo- 
tion Picture  Patents  Co.  ▼.  Universal  Film 
Mfg.  Co.  243  U.  S.  602,  Ann.  Cas.  1918A  969, 
37  S.  Ct.  416,  61  U.  S.  (L.  ed.)  871,  L.RJL. 
1917E  1187.  The  scope  of  the  case  will  be 
at  once  made  manifest  by  the  two  questions 
which  were  certified  for  solution.  "First. 
May  a  patentee  or  his  assignee  license  another 
to  manufacture  and  sell  a  patented  machine 


and  by  a  mere  notice  attached  to  it  limit  its 
use  by  the  purchaser  or  by  the  purchaser's 
lessee,  to  films  which  are  no  part  of  the  pat- 
ented machine,  and  which  are  not  patented! 
Second.  May  the  assignee  of  a  patent,  which 
has  licensed  another  to  make  and  sell  the 
machine  covered  by  it,  by  a  mere  notice  at- 
tached to  such  machine,  limit  the  use  of  it 
by  the  purchaser  or  by  the  purchaser's  lessee 
to  terms  not  stated  in  the  notice  but  which 
are  to  be  fixed,  after  sale,  by  such  assignee  in 
its  discretion?"  The  case  therefore  directly 
involved  the  general  question  of  the  power 
of  the  patentee  to  sell  and  yet,  under  the 
guise  of  licehse  or  otherwise,  to  put  restric- 
tions which  in  substance  were  repugnant  to 
the  rights  which  necessarily  arose  from  the 
sale  which  was  made.  In  other  words,  it 
required  once  again  a  consideration  [25]  of 
the  doctrine  which  had  been  previously  an- 
nounced in  Henry  v.  A.  B.  Dick  Co.  and  of  the 
significance  of  the  monopoly  of  the  right  to 
use,  conferred  by  the  patent  law,  which  had 
been  reserved  in  Bauer  v.  CDonnell.  Com- 
prehensively reviewing  the  subject,  it  was 
decided  that  the  rulings  in  Bauer  v.  O'Don- 
neir  and  Straus  v.  Victor  Talking  Mach. 
Co.  confiicted  with  the  doctrine  announced 
and  the  rights  sustained  in  Henry  v.  A  B. 
Dick  Co.,  and  that  case  waa  consequently 
overruled.  Beiterating  the  ruling  in  the  two 
last  cases,  it  was  again  decided  that,  as  by 
virtue  of  the  patent  law,  one  who  had  sold 
a  patented  machine  and  received  the  price, 
and  had  thus  placed  the  machine  so  sold  he- 
yond  the  confines  of  the  patent  law,  could  not, 
by  qualifying  restrictions  as  to  use,  keep  un- 
der the  patent  monopoly  a  subject  to  which 
the  monopoly  no  longer  applied. 

Applying  the  cases  thus  reviewed,  there  can 
be  no  doubt  that  the  alleged  price-fixing  eon- 
tract  disclosed  in  the  certificate  was  contrary 
to  the  general  law  and  void.  There  can  be 
equally  no  doubt  that  the  power  to  make  it 
in  derogation  of  the  general  law  was  not  with- 
in the  monopoly  conferred  by  the  patent  law 
and  that  the  attempt  to  enforce  its  apparent 
obligations  under  the  guise  of  a  patent  in- 
fringement was  not  embraced  within  the  rem- 
edies given  for  the  protection  of  the  rights 
which  the  patent  law  conferred. 

ThvLB  concluding,  it  becomes  we  think  un- 
necessary to  do  more  than  say  that  we  are 
of  opinion  that  the  attempt  in  argument  to 
distinguish  the  cases  by  the  assumption  that 
they  rested  upon  a  mere  question  of  the  form 
of  notice  on  the  patented  article,  or  the  right 
to  contract  solely  by  reference  to  such  notice, 
is  devoid  of  merit,  since  the  argument  disre- 
gards the  fundamental  ground  upon  which,  as 
we  have  seen,  the  decided  cases  must  rest. 
Moreover,  so  far  as  the  argument  proceeds 
upon  the  assumption  of  the  grave  disaster 
which  nilist  come  to  the  holders  of  patent 
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[26]  rights  and  articles  made  under  them 
from  the  future  application  of  the  doctrine 
which  the  cases  establish,  it  must  be  apparent 
that  if  the  forebodings  are  real  the  remedy 
for  them  is  to  be  found,  not  in  an  attempt 
judicially  to  correct  doctrines  which  by  reit- 
erated decisions  have  become  conclusively 
fixed,  but  in  invoking  the  curative  power  of 
legislation.  In  addition,  through  perhaps  an 
abondanoe  of  precaution,  we  direct  attention 
to  the  fact  that  nothing  in  the  decided  cases 
to  which  we  have  referred,  having  regard 
either  to  the  application  of  the  general  law 
or  of  the  patent  law,  deprives  an  inventor  of 
any  right  coming  within  the  patent  monop- 
oly, since  the  cases  alone  concerned  whether 
the  monopoly  of  the  patent  law  can  be  ex- 
tended beyond  the  scope  of  that  law  or,  in 
other  words,  applied  to  articles  after  they 
have  gone  beyond  its  reach.  The  proposition 
80  earnestly  insisted  upon,  that,  while  this 
may  be  true,  it  does  not  fairly  consider  the 
reflex  detriment  to  come  to  the  rights  of  prop- 
erty of  the  inventor  within  the  patent  law  as 
a  result  of  not  recognizing  the  right  to  con- 
tioue  to  apply  the  patent  law  as  to  objects 
which  have  passed  beyond  its  scope,  is  obvi- 
ously not  one  susceptible  of  judicial  cogni- 
zance. This  must  be,  since  whether,  for  the 
preservation  of  the  rights  which  are  within  a 
law,  its  provisions  should  be  extended  to  em- 
brace things  which  it  does  not  include,  typi- 
cally illustrates  that  which  is  exclusive  of 
judicial  power  and  within  the  scope  of  legisla- 
tive action. 

It  remains,  then,  only  to  apply  the  prin- 
ciples established  by  the  authorities  which 
we  have  stated  to  the  answers  to  the  ques- 
tions. 

The  first  question  is,  "Does  jurisdiction  at- 
tach under  the  patent  laws  of  the  United 
States?"  As  we  assume  under  the  admissions 
of  counsel  that  the  bill  asserted  the  existence 
of  rights  under  the  patent  law,  and  as  at 
the  time  it  was  filed  the  want  of  merit  in 
such  assertion  had  not  been  so  conclusively 
settled  as  to  cause  it  to  be  frivolous,  we 
[27]  are  of  opinion  that  the  court  had  juris- 
diction to  pass  upon  the  case  as  made  by  the 
bill,  that  is,  to  determine  whether  or  not  the 
suit  arose  under  the  patent  law  and  hence 
as  thus  understood  the  question  should  be 
answered,  yes. 

Considering  the  second  and  third  questions 
as  virtually  involving  one  consideration  we 
state  them  together: 

"2.  If  so,  do  the  recited  facts  disclose  that 
some  right  or  privilege  granted  by  the  patent 
laws  has  been  violated  T 

"3.  Can  a  patentee,  in  connection  with  the 
act  of  delivering  his  patented  article  to  an- 
other for  a  gross  consideration  then  received, 
lawfully  reserve  by  contract  a  part  of  his 
monopoly  right  to  sell  V 


Correcting  their  ambiguity  of  expression  by 
treating  the  questions,  as  they  must  be  treat- 
ed, as  resting  upon  and  deducible  from  the 
facts  stated  in  the  certificate  and  therefore 
as  embracing  inquiries  concerning  the  con- 
tract of  sale  containing  the  price  maintenance 
stipulation,  it  follows  from  what  we  have 
said  that  the  questions  must  be  answered  in 
the  negative. 

The  final  question  is  this: 

"4,  If  jurisdiction  attaches  solely  by  rea- 
son of  diversity  of  citizenship,  do  the  recited 
facts  constitute  a  cause  of  action  ?" 

Upon  the  hypothesis  which  this  question 
assumes  there  also  can  be  no  doubt  that  it 
must  be  answered  in  the  negative. 

Hie  first  question  will  be  certified  as  an- 
swered yes,  and  the  second,  third  and  fourth 
as  answered,  no. 

And  it  is  so  ordered. 

Bbakdeis,  J.  (oonowrring) . — ^Whether  a  pro- 
ducer of  goods  should  be  permitted  to  fix  by 
contract,  express  or  implied,  the  price  at 
which  the  purchaser  may  resell  them,  and  if 
so,  under  what  conditions,  is  an  economic 
question.  To  decide  it  wisely  it  is  [28]  nec- 
essary to  consider  the  relevant  facte,  indus- 
trial and  commercial,  rather  than  established 
legal  principles.  On  that  question  I  have  ex- 
pressed elsewhere  views  which  differ  appar- 
ently from  those  entertained  by  a  majority 
of  my  brethren.  I  concur,  however,  in  the 
answers  given  herein  to  all  the  questions 
certified;  because  I  consider  that  the  series 
of  cases  referred  to  in  the  opinion  settles  the 
law  for  this  court.  If  the  rule  so  declared  is 
believed  to  be  harmful  in  its  operation,  the 
remedy  may  be  found,  as  it  has  been  sought, 
through  application  to  the  Congress  or  relief 
may  possibly  be  given  by  the  Federal  Trade 
Commission  which  has  also  been  applied  to. 

Holmes  and  Van  Devanter,  JJ.  are  of  opin- 
ion that  each  of  the  questions  should  be 
answered  in  the  affirmative. 


HOTB. 

The  reported  case  holds  that  where  the 
manufacturer  of  a  patented  article  disposes 
of  it  to  a  retailer  by  any  transaction  amount- 
ing to  a  sale,  any  contract  whereby  the  manu- 
facturer seeks  to  control  the  price  on  a  resale 
is  void.  The  doctrine  so  declared,  the  court 
holds,  is  fundamental  and  is  not  dependent  on 
the  form  of  the  contract  or  notice  by  which 
the  control  is  asserted,  nor  is  it  to  be  evaded 
by  the  guise  of  a  license  if  an  actual  trans- 
ition of  title  takes  place.  The  right  of  the 
vendor  of  a  commodity  to  control  the  price 
on  a  resale  by  the  vendee  is  discussed  in  the 
note  to  U.  S.  v.  Kellogg  Toasted  Com  Flake 
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Go.  Ann.  Cas.  1016A  78.  See  also  the  more 
recent  cases  of  Straus  v.  Victor  Talking  Mach. 
Co.  Ann.  Cas.  1918A  955,  and  Motion  Picture 
Patents  Co.  v.  Universal  Film  Mfg.  Co.  Ann. 
Cas.  1918 A  959,  cited  and  foUotoed  in  the 
reported  case. 


THOMAS 

V. 

SCOUOAIS  ET  AL. 

Washington  Supreme  Court — ^March  7,  1016. 
90  Wash.  162;  155  Boo.  S47. 


Atton&esra  ^  Continsent  Fee  -*  Re- 
ooTery  of  Share  of  Proceeds. 

A  la^n'yer  whose  client  contracted  to  pay 
him  twenty -five  per  cent  of  the  proceeds  of 
any  suit,  settlement,  or  compromise  of  the 
client's  claim  to  certain  property  or  damages, 
and  who  recovered  money  and  property  for 
such  client  through  joining  in  a  suit  not 
originally  contemplated,  may  recover  his 
share  of  the  proceeds. 

Mortc^asea  -*  Lien  *—  Satisfaction  -* 
Mortgage  for  Sua  Chreater  than 
Debt. 

Though  a  mortgage  is  for  a  greater  amount 
than  the  note  secured  therehy,  the  mortgagee's 
lien  is  in  fact  no  greater  than  the  amount  of 
the  note  and  interest  thereon,  and  where  that 
is  satisfied  out  of  the  cash  realized,  he  re- 
ceives no  title  by  buying  in  at  foreclosure 
sale,  and  can  convey  none  to  a  third  party. 

Vendor  and  Purchaser  •—  Bona  Fide 
Purchaser  -*  Purchase  of  Equitable 
Interest. 

The  purchaser  of  the  equitable  interest  of 
the  mortgagee  of  a  part  owner  of  timber  lands 
standing  in  the  name  of  a  timber  company 
purchased  at  his  peril,  acquiring  the  property 
burdened  with  every  prior  equity,  more  espe- 
cially where  the  purchase  was  under  judicial 
sale,  since  the  doctrine  which  protects  bona 
fide  purcliasers  without  notice  is  applicable 
solely  cu  purchasers  of  legal  titles. 

[See  note  at  end  of  this  case.] 

Attorneys  ^  Contingent  Fee  ^  Re- 
covery of  Share  of  Proceeds  of  Land. 

An  attorney  whose  client  contracted  to  pay 
him  twenty-five  per  cent  of  the  proceeds  of 
litigation  touching  timber  lands,  and  who 
recovered  for  the  client,  by  joining  in  the 
foreclosure  suit  of  the  client's  mortgagee,  a 
one-third  interest  in  twenty  acres  of  land 
not  covered  by  the  mortgage  nor  by  the  sher- 
IfTs  deed  after  foreclosure  sale,  is  entitled  to 
H  quarter  interest  in  one -third  of  the  twenty 
acres. 

Failure  of  Wife  to  Sign  —  Estoppel. 

Where  a  hu8l)and  contracted  with  his  at- 
torney   to    conduct    liti<ration    touching    the 


community  property,  agreeing  to  pay  twenty- 
five  per  cent  of  the  proceeds,  and  the  wife 
showed  interest  in  the  litigation  when  the 
attorney  saw  her  and  she  inquired  as  to  the 
progress  of  the  case,  she  being  a  party  plain* 
tiff  or  defendant  to  every  suit,  such  wife  may 
not  deny  the  validity  of  the  attorney's  con- 
tract for  compensation  with  the  husband  on 
the  ground  she  did  not  sign  it. 

Appeal  from  Superior  Court,  Pierce  county : 
Cliffobd,  Judge. 

Action  by  Jesse  Thomas,  plaintiff,  against 
Frank  J.  Scougale  et.  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Revebsed. 

Fogg  d  Fogg  for  appellant. 

[163]  HoLCOMB,  J: — Frank  J.  Scougale,  one 
of  the  respondents  and  husband  of  respondent 
Cora  Scougale,  on  August  9,  1909,  employed 
appellant  as  attorney  and  gave  to  him  the 
following  memorandum  in  writing: 

Tacoma,  Wash.,  Aug.  9,  1909. 
I  hereby  retain  Jesse  Thomas  as  my  at' 
torney  to  commence  an  action  for  me  and 
my  wife  against  Dominic  Cavalero  and  Ner- 
val McGhie  and  their  wives  to  establish  mv  in- 
terest  in  the  lands  and  timber  in  sees.  20,  29, 
19,  30  and  32,  Iwp.  22,  N.  R.  2  east,  and  to 
realize  the  value  ^thereof,  together  with  dam- 
ages for  breach  of  the  agreement  between  me 
and  said  Cavalero  and  McGhie  when  we  entered 
upon  the  joint  adventure  for  the  acquisition 
of  said  lands  and  timber,  which  were  taken 
in  the  name  of  the  Gig  Harbor  Timber  (or 
Lumber)  Co.,  and  authorize  him  to  associate 
with  him  Fred  S.  Fogg,  and  agree  to  pay  my 
said  attorney  for  his  services  twenty-five  (25) 
per  cent  of  whatever  may  be  realized  by  suit, 
settlement  or  compromise  of  my  claim  in  and 
to  said  property  or  damages. 

Frank  J.  Scougale. 

Pursuant  to  the  employment,  appellant  at 
once  ('ommfcnced  an  action  for  his  clients  as  a 
martial  community,  for  the  purposes  desig- 
nated in  the  employment.  After\%'ards  the 
action  [164]  so  instituted  came  before  this 
court  on  an  appeal  from  an  order  granting  a 
change  of  venue,  and  was  reported  in  State 
V.  Superior  Ct.  55  Wash.  328,  104  Pac.  607, 
133  Am.  St.  Rep.  1030.  The  substance  of 
the  cause  of  action  stated  in  the  complaint 
was  there  succinctly  set  forth,  and  it  was 
determined  that,  on  the  facts  alleged,  the 
cause  of  action  was  one  to  establish  a  trust  in 
real  and  personal  property,  and  for  damages 
for  alleged  breach  thereof.  The  cause  was 
transferred  to  Snohomish  county,  but  it  does 
not  appear  to  have  been  tried  and  adjudicated, 
but  was  abandoned.     Shortlv  thereafter,  one 
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Sandberg,  to  whom  Scougale  and  wife  had, 
about  a  year  previously,  given  a  mortgage  for 
a  large  siun,  began  an  action  to  foreclose  this 
mortgage.  The  defendants  defaulted,  and 
Sandberg  took  judgment  in  the  foreclosure 
proceedings  for  the  sum  of  $13,255.60,  prin- 
cipal, interest,  attorney's  fees^and  costs.  At 
the  time  this  suit  was  commenced,  another 
memorandum  waa  made  on  the  back  of  the 
former  memorandum  between  appellant  and 
Scougale,  signed  by  Scougale  on  May  26, 
1910,  as  follows: 

"The  within  retainer  is  hereby  extended  to 
the  foreclosure  suit  brought  by  Pet^r  Sand- 
berg a  few  days  ago  against  myself  and  wife 
and  Cavalero  and  McGhie  et  al.  upon  the 
same  terms  and  rate  of  compensation." 

That  suit  was  permitted  to  go  to  judgment 
by  default  on  the  part  of  defendants  Scougale, 
appellant  representing  Scougale  in  trans- 
actions had  with  the  mortgagee  and  his  attor- 
neys; and  it  appears  that,  previous  to  the 
giving  of  the  mortgage,  Scougale  had  bor- 
rowed $2,600  from  the  Pacific  National  Bank 
of  Tacoma,  and  Sandberg  had  gone  upon  hia 
note  with  him,  and  a  mortgage  was  given  to 
indemnify  Sandberg  against  loss  by  reason  of 
this  note  or  any  future  advancements.  Dur- 
ing the  pendency  of  the  action,  Sandberg 
stated  to  appellant  and  to  Scougale  that  all 
he  wanted  was  to  be  made  whole  on  that  note 
at  the  bank  and  saved  harmless;  that  he  did 
not  want  the  property,  and  that,  when  he  was 
paid  off  out  of  the  proceeds  received  from 
Cavalero,  he  [165]  had  no  further  interest  in 
the  property.  There  were  about  six  years' 
accrued  interest  on  the  note  and  it  aggregated 
$3,936.94.  Although  an  attorney's  fee  of 
11,000  had  been  allowed  in  the  foreclosure, 
this  was  settled  with  Bates,  Peer  &  Peterson, 
Sandberg's  attorneys,  for  the  sum  of  $100, 
These  sums,  together  with  $41.30  costs  in 
foreclosure  suit,  were  paid  to  and  received  by 
Bates,  Peer  &  Peterson,  attorneys  for  Sand- 
berg, in  satisfaction  of  his  judgment  and  fore- 
closure. The  interests  of  Scougale  and  wife 
were  sold,  however,  under  the  foreclosure  on 
January  14,  1911,  and  bid  in  by  Sandberg  for 
the  total  amount  of  the  judgment  and  costs, 
and  afterwards  Sandberg  assigned  his  certifi- 
cate of  sale,  issued  to  him  by  the  sheriff  of 
Pierce  county,  to  defendant  Schliemann, 
which  appellant  says  he  believes  was  at  the 
request  of  Scougale.  Schliemann  held  his 
certificate  of  sale  during  the  period  of  re- 
demption, and  on  March  21,  1914,  the  sheriff 
of  Pierce  county  made,  executed,  and  delivered 
his  sheriff's  deed  to  Schliemann  for  all  the 
right,  title,  and  interest  of  the  Scougales  in 
and  to  the  premises. 

After  the  adjudication  in  the  foreclosure 
auit,  Sandberg  filed  a  suit  against  Scougale, 
Cavalero,  and  McQhie,  and  their  viives,  for 
an  accounting  and  winding  up  of  the  Gig 


Harbor  venture  and  a  division  of  the  prop- 
erty or  its  proceeds.  Appellant's  contract  of 
retainer  was  extended  to  this  action  upon  the 
same  terms,  and  appellant,  on  behalf  of  Scou- 
gale and  wife,  filed  an  answer  and  cross-com- 
plaint setting  up  their  one-third  interest  in 
the  land  and  timber  not  covered,  as  well  as 
that  covered,  by  the  Sandberg  mortgage. 
Sandberg's  complaint  and  Scougale 's  cross- 
complaint  covered  substantially  the  same  field 
as  Scougale's  first  action  hereinbefore  re- 
ferred to.  The  case  was  tried  in  Snohomisli 
county,  and  Sandberg  was  represented  by 
Messrs,  Bates,  Peer  &  Peterson.'  No  effort  was 
made  to  segregate  the  interests  of  Sandberg 
and  Scougale  in  that  action,  their  combined 
interests  being  referred  to  as  "the  Scougale 
interest"  or  "the  Scougale  third,"  and  they 
prosecuted  a  joint  appeal  [166]  from  the 
judgment  of  the  superior  court  to  this  court 
(Sandberg  v.  Scougale,  75  Wash.  313,  134 
Pac.  1051),  and  obtained  a  somewhat  more 
favorable  judgment.  When  the  remittitur 
went  down  in  that  case,  appellant  and  Mr. 
Peer  went  to  Everett  and,  in  conjunction  with 
Mr.  Coleman,  one  of  the  attorneys  for  Ca- 
valero, prepared  a  final  decree.  Pending  the 
appeal,  Cavalero  had  sold  the  logging  equip- 
ment, logs,  and  piles,  and  had  received  a 
large  sum  of  money  subsequent  to  the  time 
the  original  decree  was  entered,  and  this  was 
taken  into  account. 

The  decree  after  appeal,  as  prepared  and 
agreed  to  by  the  att(Nnaeys,  awarded  to  Sand- 
berg and  Scougale  one-third  of  the  net  funds 
in  Cavalero's  hands,  after  being  reimbursed 
for  advancing  Scougale's  third  of  the  original 
cost  of  land  and  timber,  with  legal  interest 
thereon,  one-third  of  about  $3,000  in  bills  re- 
ceivable, which  were  then  of  doubtful  value 
and  of  which  nothing  has  been  collected,  and 
one-third  of  the  three  hundred  and  sixty 
acres  of  logged-off  land.  Appellant  and  the 
attorneys  for  Sandberg  received  from  Cavalero 
the  sum  of  $5,644.45  in  cash.  With  this  sum 
they  paid  Scougale's  obligations  to  Sandberg 
on  account  of  the  note  to  the  bank,  with  the 
six  years'  interest,  and  the  court  costs  and  at- 
torney's fees  which  Sandberg  actually  paid 
out  in  the  foreclosure  suit  and  in  the  suit  for 
accounting,  which  took  all  of  the  above  sum  of 
cash  except  $388.55,  which  appellant  received 
and  applied  as  part  payment  of  his  fee.  He 
has  received  no  other  compensation.  The 
money  above  mentioned  was  received  from 
Cavalero  and  the  Sandberg  claim  paid  off  in 
December,  1913.  This  action  by  appellant  is 
for  his  stipulated  ediare  of  the  property,  under 
the  terms  of  his  employment,  recovered  for 
his  clients,  and  to  establish  a  trust  to  the 
extent  of  his  interest  in  the  interest  recovered 
for  his  clients,  and  to  compel  a  partition  of 
his  interests  from  all  the  other  interests 
therein. 
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One  of  the  allegations  of  the  complaint  ii 
that  the  defendants  Prochaska  and  wife  have 
a  right  to  purchase  a  certain  [167]  described 
tract  of  twenty  acres,  at  the  price  of  $60, 
from  the  other  defendants  in  the  action^  and 
it  is  conceded  that  this  right  is  prior  to  an^ 
right  of  appellant.  Another  allegation  of  the 
complaint  is  that  the  interest  of  the  defend- 
ants Scougale  and  wife  is  an  undivided  one- 
third  interest  in  all  of  the  property,  subject 
to  the  right  of  Prochaska  and  wife  to  pur- 
chase the  above  twenty  acres,  and  subject  to 
the  right  of  appellant  to  a  one-fourth  there- 
of under  his  contract.  Another  allegation  of 
the  complaint  is  that  the  interest  of  the  de- 
fendants Schliemann  and  wife,  if  any,  is  simp- 
ly as  trustee  for  the  defendants  Scougale  and 
wife.  Defendants  Cavalero  and  wife  appeared 
by  their  attorneys,  but  expressly  disclaimed 
any  interest  in  the  interest  claimed  by  ap- 
pellant adverse  to  him.  Scougale  and  wife 
and  Schliemann  and  wife  appeared  by  the 
same  attorneys,  but  made  separate  answers. 
Schliemann  and  wife  put  in  issue  all  the  al- 
legations of  the  complaint,  and  further  af- 
firmatively alleged  the  foreclosure  proceedings 
hereinbefore  referred  to,  the  sale  under  fore- 
closure to  Sandberg,  the  assignment  of  the 
certificate  of  sale  to  Schliemann,  which  they 
alleged  was  in  good  faith  and  for  value,  and 
without  any  knowledge  or  notice  of  any  claim 
of  right,  title,  interest,  or  estate  in  the 
premises  on  the  part  of  appellant,  and  that 
they  were  innocent  purchasers  for  value;  that 
the  period  of  redemption  expired  and  the 
premises  were  unredeemed.  Scougale  and 
wife  put  in  issue  all  the  material  allegations 
of  the  complaint,  and  further  answered  af- 
firmatively that,  at  all  times  mentioned,  they 
were  husband  and  wife,  and  any  right,  title, 
interest,  or  estate  which  might  rightfully  be 
claimed  by  them,  or  either  of  them,  was  their 
community  property;  that  the  contract  made 
between  Frank  F.  Scougale  and  appellant  was 
not  made  by  defendant  Cora  Scougale;  that 
she  was  not  a  party  thereto  nor  bound  by  any 
terms  and  conditions  thereof,  and  that  the 
contract  was  ineffectual  to  create  any  lien 
or  incumbrance  upon  the  community  interest 
or  property  owned  by  the  answering  defend- 
ants. 

[168]  Appellant's  reply  to  the  answer  of 
Schliemann  and  wife  put  in  issue  the  affirm- 
ative allegations  of  their  answer,  and  denied 
that  the  assignment  of  the  sheriff's  certificate 
to  them  was  for  value,  or  that  the  assignment 
if  made  was  for  or  on  behalf  of  the  Scougale 
community.  The  answer  of  defendants  Scou- 
gale was  also  replied  to,  and  the  affirmative 
allegations  therein  contained  were  denied,  ex- 
cept that  it  was  admitted  that  defendant  Cora 
Scougale  did  not  sign  the  contract,  but  al- 
leged that  she  had  knowledge  thereof  and  ac- 
quiesced in  it.    There  is  no  evidence  on  the 


part  of  Schliemann  and  wife  in  support  of 
their  affirmative  allegation  of  the  purchase 
of  the  assignment  from  Sandberg  of  the  cer- 
tificate of  sale  under  foreclosure  for  value,  in 
good  faith,  and  without  notice.  There  is  no 
evidence  on  behalf  of  Scougale  and  wife  to 
sustain  their  affirmative  allegations. 

Upon  the  conclusion  of  the  testimony,  de- 
fendants Scougale  and  wife  and  Schliemann 
and  wife  moved  the  court  to  dismiss  the  action 
with  judgment  in  their  favor,  for  the  reason 
that  appellant  had  not  made  a  case  sufficient 
to  entitle  him  to  a  decree.  The  motion  was 
granted;  the  court  remarking: 

"It  seems  to  me  that  the  plaintiff  entered 
into  a  contract  to  take  part  of  the  proceeds 
of  suit  if  he  won  anything  and  if  he  did  not 
he  did  not  get  anything,  and  on  the  record 
here  he  did  not.  The  suit  took  every  bit  of 
the  property.  I  understand  l^e  plaintiff's 
client  got  nothing  out  of  it." 

Appellant  then  inquired  of  the  court  if  it 
interpreted  the  contract  that  appellant  was 
not  to  get  anything  under  it  until  not  only 
Cavalero's  claim  but  Sandberg's  claim  was  all 
cleared  off,  to  which  the  court  replied: 

**They  do  not  appear  to  be  cleared  off.  You 
can  probably  bring  another  suit  and  we  will 
try  to  arrange  the  decree  so  that  you  will  not 
be  prevented  from  that.  You  cannot  fasten 
any  claim  on  the  real  estate.  That  is  all 
that  I  am  deciding  now." 

We  think  the  court  was  in  error  when  it 
concluded,  at  the  close  of  the  evidence,  that 
appellant's  clients  got  nothing  out  [169]  of 
the  litigation;  and  that  it  was  also  in  error 
when  it  concluded  that  it  does  not  appear 
that  the  Cavalero  claim  and  the  Sandberg 
claim  had  been  paid  off.  There  is  no  dispute 
of  the  evidence  of  appellant  that,  as  a  result 
of  the  litigation  over  the  property  with  Cav- 
alero and  McGhie,  the  net  sum  of  $5,644.45  in 
cash  and  an  undivided  one- third  interest  in 
certain  described  lands  in  sections  nineteen 
and  thirty  of  the  lands  heretofore  mentioned 
were  acquired  by  the  Scougales.  It  is  im- 
material whether  appellant  accomplished  this 
by  a  direct  suit,  as  at  first  attempted,  or  by 
joining  in  litigation  with  Sandberg  against 
the  other  parties  in  interest,  wihch  accom- 
plished the  same  result.  Appellant's  original 
employment  was  to  establish  Scougale  and 
wife's  one-third  interest  in  the  property  in 
question.  Scougale's  indebtedness  to  the 
bank,  for  which  the  mortgage  was  gfiven  to 
Sandberg  to  indemnify  him  as  surety,  was  a 
totally  independent  transaction.  It  did  not, 
and  could  not,  interfere  In  any  way  with  the 
establishment  of  the  trust  in  favor  of  the 
Scougales  in  all  the  property  in  controversy 
between  them  and  Cavalero,  McGhie,  and  the 
Gig  Harbor  Timber  Company.  Sandberg, 
however,  having  a  prior  lien  against  the  in- 
terest of  Scougale  and  wife,  had  a  perfeet 
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l^;al  right  to  take  action  against  Cavalero 
and  McGhie  and  the  timber  company  to 
establish  his  lien  thereon.  Appellant,  by 
joining  with  Sandberg  in  that  proceeding,  ac- 
complished for  the  Scougales  all  that  it  could 
have  accomplished  by  the  original  suit.  He 
secured  in  that  action  the  interests  of  the 
Scougales  subject  to  the  lien  of  Sandberg. 
The  lien  of  Sandberg,  although  nominally  for 
a  much  larger  sum,  was  in  fact  no  greater 
than  his  actual  financial  interest.  This,  as 
t^hown  by  the  undisputed  evidence  on  behalf 
of  appellant,  was,  as  heretofore  stated,  a 
total  of  ^5,255.90,  after  allowing  for  the  total 
amount  of  Sandberg's  actual  mortgage,  in- 
terest, costs,  and  attorney's  fees,  and  the  costs 
and  attorney's  fees  ezp^ided  by  him  in  the 
litigation  between  him  and  Scougale,  Caval* 
ero,  McGhie,  and  the  Gig  Harbor  Timber 
Company.  This  was  all  satisfied  out  of  the 
[170]  cash  received  and  Sandberg  had  no  fur- 
ther  interest.  Having  received  his  money,  he 
had  no  title  under  his  foreclosure  sale  and 
could  convey  none  to  the  defendants  Schlie- 
mann.  The  contention  of  the  defendants 
Schliemann,  therefore,  that  they  stand  in  a 
position  of  bona  fide  incumbrancers  without 
notice  is  not  tenable.  The  assignment  by 
Sandberg  to  Schliemann  was  probably  an 
erasion  and  a  mere  subterfuge.  The  most 
which  the  mortgage  could  encumber  was  the 
equitable  estate  asserted  and  thereafter  de- 
termined to  be  in  the  Scougales.  The  doctrine 
which  protects  bona  fide  purchasers  without 
notice  is  applicable  solely  to  purchasers  of 
the  legal  title ;  and  the  purchaser  of  an  equit- 
able interest  purchases  at  his  peril  and  ac- 
quires the  property  burdened  with  every  prior 
equity  charged  upon  it.  Shoufe  v.  Griffiths, 
4  Wash.  161,  30  Pac.  93,  31  Am.  St.  Rep.  910; 
Norgren  v.  Jordan,  46  Wash.  437,  90  Pac. 
697.  Especially  is  this  true  where  they  pur- 
chased merely  under  judicial  sale. 

There  is  a  further  reason  why  the  action 
should  not  have  been  dismissed,  in  that 
twenty  acres  of  land  in  controversy  was  not 
covered  by  Sandberg's  mortgage  nor  by  the 
sheriff's  deed.  It  had  never  been  mortgaged 
or  sold,  and  is  part  of  the. three  hundred  and 
sixty  acres  covered  by  the  final  decree  of  the 
superior  court  of  Snohomish  county  wherein 
it  was  adjudged  to  belong,  two-thirds  to  Cav- 
alero and  one-third  to  Sandberg  and  Scougale 
as  th^ir  interests  might  appear.  Sandberg's 
mortgage  never  having  included  this  twenty- 
acre  tract,  the  one-third  interest  therein  be- 
longs to  Scougale  at  this  time.  It  is  clear 
that  the  Scougales  got  this  interest  as  the 
result  of  the  litigation  conducted  for  them  by 
appellant. 

As  to  the  contention  that  Mrs.  Scougale  is 
not  hound  by  the  contract  made  by  her  hus- 
band with  appellant,  we  think  there  is  no 
merit  in  it.  The  testimony  of  appellant  is 
not  contradicted  that  Mrs.  Scougale  showed 


considerable  interest  and  concern  in  the  litiga- 
tion, that  he  saw  her  one  or  more  times  at 
her  houie,  and  that  she  called  him  up  by 
telephone  one  or  more  times  inquiring  as  to 
the  progress  of  matters;  [171] and  the  litiga- 
tion was  certainly  brought  and  conducted  for 
the  benefit  of  the  community  and  resulted  in 
the  benefit  of  the  conununity.  She  was  a 
party  plaintiff  or  defendant  to  every  suit  con- 
cerning the  matters.  She  was  represented  by 
appellant  in  all  of  them.  She  cannot,  under 
the  facts,  deny  that  appellant  was  her  at- 
torney and  was  representing  her  under  the 
contract.  Pearl  Oyster  Co.  v.  Seattle,  etc. 
R.  Co.  53  Wash.  101,  101  Pac  503;  Jones  v. 
Jones,  72  Wash.  517,  130  Pac.  1126. 

Appellant  very  substantially  performed  his 
agreement  with  Scougale  to  the  very  great 
advantage  of  both  him  and  his  wife.  "The 
laborer  is  worthy  of  his  hire,''  even  if  he  is 
only  an  attorney,  and  a  contract  of  a  business 
man  with  an  attorney,  fully  performed  by  the 
attorney,  ought  to  be  as  good,  in  morals  and 
in  law,  as  any  other  contract. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  to  the  court  below  with  in- 
structions to  grant  judgment  in  favor  of  ap- 
pellant for  the  one-fourth  of  the  $5,644.45  re- 
covered in  money,  less  the  $388.55  received 
by  him,  and  establishing  his  undivided  one- 
fourth  interest  in  the  one-third  interest  of 
Scougale  and  virife  in  the  lands  described  in 
the  complaint,  subject  to  the  right  of  the 
defendants  Prochaska  to  purchase  twenty 
acres  under  their  purchase  option;  and  that 
appellant  have  the  amount  of  his  one-fourth 
interest  in  the  cash  money  recovered  added 
to  his  one-fourth  interest  in  the  one-third  of 
the  land,  and  that  he  have  partition  as  pray- 
ed.   30  Cyc.  194. 

Morris,  G.  J.^  Parker,  Bausman,  and  Main, 
JJ.,  concur. 
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Introductory. 

The  purpose  of  this  note  is  to  review  the 
cases  involTing  the  question  whether  the 
doctrine  which  protects  a  bona  fide  purchaser 
of  land  for  a  valuable  consideration  and  with- 
out notice  of  prior  existing  equities  will  be 
applied  to  protect  the  purchaser  of  an  equit- 
able interest  in  land. 

For  a  discussion  of  the  rights  of  the  bona 
fide  assignee  of  a  mortgagee,  see  the  note  to 
Peninsula  Bank  v.  Wolcott,  reported  post, 
this  volume,  at  page  477. 

General  Rule, 

It  is  generally  held  that  the  doctrine  which 
protects  a  bona  fide  purchaser  of  land  for  a 
valuable  consideration  and  without  notice  of 
existing  equities  is  applicable  solely  to  the 
purchase  of  a  legal  title  or  right,  and  that 
the  purchaser  of  an  equitable  interest  in  land, 
purchases  at  his  peril  and  acquires  the  prop- 
erty burdened  with  every  prior  equity  charged 
on  it.  In  some  cases  the  courts  in  applying 
this  rule  have  held  that  a  person  having  the 
best  or  a  better  right  to  call  for  legal  title 
will  be  protected,  the  underlying  theory  being 
that  it  is  a  legal  right  as  distinguished  from 
an  equitable  right  which  will  be  protected, 
and  that  the  technical  requirements  of  title 
are  not  involved. 

United  States, — Shirras  v.  Caig,  7  Cranch 
34,  3  U.  S.  (L.  ed.)  260;  Tobey  v.  Kilbourne 
reported  post,  this  volume,  at  page  470; 
Vattier  v.  Hinde,  7  Pet.  262-271,  8  U.  S. 
(L.  ed.)  676;  Boone  v.  Chiles,  10  Pet.  178,  9 
U.  S.  (L.  ed.)  388;  Lea  v.  Polk  County  Cop- 
per Co.  21  How.  493,  16  U.  S.  (L.  ed.)  203; 
Hawley  v.  Diller,  178  U,  S.  476,  20  S.  Ct. 
986,  44  U.  S.  (L.  ed.)  1157;  Oakley  v.  Bal- 
•lard,  18  Fed.  Cas.  No.  10,398,  Hempst.  476; 
German  Sav.  etc.  Soc.  v.  Lashmutt,  67  Fed. 
399;  Hurst  v.  McNeil,  1  Wash.  C.  C.  70,  12 
Fed.  Cas.  No.  6,936.  See  also  Oliver  v.  Piatt, 
3  How.  410,  11  U.  S.  {1m  ed.)  622;  Williams 
V.  Jackson,  107  U.  S.  478,  2  S.  Ct.  814,  27  U. 
S.  (L.  ed.)  529;  Mears  v.  Lockhart,  116  Fed. 
866,  63  C.  C.  A.  191;  U.  S.  v.  Detroit  Timber 
etc.  Co.  131  Fed.  668,  67  C.  C.  A.  1  {affirmed 
Martin  Alexander  Lumber  Co.  ▼.  U.  S.  200 
U.  S.  321,  26  S.  Ct.  282,  60  U.  S.  (L.  ed.) 
499) ;  In  re  Burns,  171  Fed.  1008;  Flagg  v. 
Mann,  2  Sumn.  486,  9  Fed.  Cas.  No.  4,847. 
Compare  Trice  v.  Comstock,  115  Fed.  765, 
67  C.  C.  A.  646,  61  L.R.A.  176,  reversed  121 
Fed.  620,  67  C.  C.  A.  646,  61  L.  R,  A.  176. 

Alabama, — Hanrick  v.  Thompson,  9  Ala. 
409;  Mundine  v.  Pitts,  14  Ala.  84;  Dudley  v. 
Witter,  46  Ala.  664;  Craft  v.  Russell,  67 
Ala.  9;  Hooper  v.  Savannah,  etc.  R.  Co. 
69  Ala.  529;  Hooper  v.  Strahan,  71  Ala.  76; 
May  V.  Wilkinson,  76  Ala.  643;  Overall  v. 
Taylor,    99    Ala.    12,    11    So.    738;    Webb 


V.  Elyton  Land  Co.  105  Ala.  471,  18 
So.  178;  Fountain  v.  Pateman,  189  Ala.  153, 
66  So.  75;  Starr  Piano  Co.  v.  Baker,  8  Ala, 
.  App.  449,  62  So.  649.  See  also  Standifer  v. 
Swann,  78  Ala.  88;  Ware  v.  Swann,  79  Ala. 
330;  Winters  v.  Powell,  180  Ala.  425,  61  So. 
96. 

Arkansas, — Byers  v.  Fowler,  12  Ark.  218, 
54  Am.  Dec.  271;  Buck  v.  Martin,  27  Ark.  6. 

California. — ^Dupont  v.  Werthman,  10  Cal. 
364. 

Colorado.— Miller  v.  Williams,  27  Colo.  34, 
69  Pac.  740;  Paul  v.  McPherrin,  48  Colo. 
522,  21  Ann.  Cas.  460,  111  Pac.  59/ 

Florida. — See  Glinski  v.  Zawadski,  8  Fla. 
412. 

Georgia. — See  Wells  v.  Walker,  29  Ga. 
450. 

Illinois. — See  Betser  v.  Rankin,  77  111.  289. 

Indiana. — Gallion  v.  McCaslin,  1  Blackf. 
91,  12  Am.  Dec.  208;  Coombs  v.  Nelson,  91 
Ind.  123.  See  also  Catherwood  v.  Watson.  05 
Ind.  676. 

Iowa, — Churchill  v,  Morse,  23  la.  229,  92 
Am.  Dec.  422. 

Kansas. — Stout  v.  Hyatt,  13  Kan.  232; 
Wicks  V.  Smith,  21  Kan.  415,  30  Am.  Rep. 
433. 

Kentucky, — Hardin  v.  Harrington,  11  Bush 
367;  Deskins  v.  Big  Sandy  Co.  121  Ky.  601, 
89  S.  W.  696,  28  Ky.  L.  Rep.  565;  Prit<!hard 
V.  Warners,  4  Ky.  L.  Rep.  (abstract)  349; 
Casteel  v.  Baugh,  66  S.  W.  996,  23  Ky.  L. 
Rep.  1991.  See  also  Clay  v.  Smith,  1  Bibb 
522;  Taylor  ▼.  McDonald,  2  Bibb  422,  per 
Logan,  J. ;  Nantz  v.  McPherson,  7  T.  B.  Mon. 
597,  18  Am.  Dec.  216;  Carlisle  v.  Jumper,  81 
Ky.  282. 

Maryland, — See  Dannison  v.  Robin  ett,  2 
Har.  &  J.  56. 

Massachusetts, — See  Pomeroy  v.  Latting,  2 
Allen  221. 

Mississippi. — Wailes  v.  Cooper,  24  Miss. 
208;  Walton  v.  Hargroves,  42  Miss.  18,  97 
Am.  Dec.  429;  Barksdale  v.  Learnard.  11^ 
Miss.  861,  73  So.  736;  Farmers'  Bank  v. 
Douglass,  11  Smedes  &  M.  469. 

Missouri. — Stone  v.  Kansas  City,  etc.  R- 
Co.  261  Mo.  61,  169  S.  W.  88.  See  also  Broad- 
well  V.  Yantis,  10  Mo.  398;  Thompson  v. 
Wooldridge,  102  Mo.  505,  15  S.  W.  76;  Digby 
V.  Jones,  2  Mo.  App.  599. 

^6vckIa.~Boskowitz  v.  Davis,  12  Xev.  446. 

New  York. — Rexford  v.  Rexiord,  7  Lans.  6; 
Grimstone  v.  Carter,  3  Paige  421,  24  Am. 
Dec.  230;  Livingston  v.  Hubbs,  2  Johns  Ch. 
613.  See  also  Newton  v.  McLean,  41  Barb. 
286. 

North  Carolina.'-Fo]k  v.  Gallant,  22  X.  C. 
395,  34  Am.  Dec.  410;  Winbom  v.  Gorrell,  38 
N.  C.  117,  40  Am.  Dec.  456;  Goldsborough  v. 
Turner,  67  N.  C.  408;  Durant  v.  Crowell,  97 
N.  C.  367,  2  S.  £.  641.    See  also  Tavlor  v. 
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iCelly,  56  X.  C.  240;  Wilson  v.  Western  North 
Carolina  Land  Co.  77  N.  C.  446. 

Ohio, — Harvey  v.  Jones,  1  Disney*  66; 
Woods  V.  Dille,  11  Ohio  466,  reversed  on  other 
grounds  14  Ohio  122;  Anketel  v.  Gonveree, 
17  Ohio  St.  11,  91  Am.  Dec.  116;  Elstner  v. 
Fife.  32  Ohio  St.  358.  See  also  ^immermaii 
V.  Howell,  1  Ohio  Cir.  Dec.  342,  2  Ohio  Cir. 
Ct.  27:  Ludlow  v.  Kidd,  3  Ohio  541. 

Oregon. — See  Schetter  v.  Southern  Oregon 
Co.  19  Ore.  192,  54  Pac.  26. 

Soit-th  Carolina, — ^Haynsworth  v,  Bischoff,  6 
S.  C.  159;  Lynch  v.  Hancock,  14  S.  C.  90; 
Black  T.  Chil'ds,  14  8.  C.  318;  Sweatman  v. 
Edmunds,  28  S.  O.  68,  6  S.  E.  166;  Blake  ▼. 
Heyward,  Bailey  Eq.  220.    ' 

Tennessee. — ^Young  v.  Atkins,  4  Heisk.  529 ; 
White  V.  Nashville,  etc.  R.  Co.  7  Heisk.  518; 
Pinson  v.  Ivey,  1  Yerg.  296;  Craig  v.  Leiper, 
2  Yerg.  193,  24  Am.  Dec.  479;  Pillow  v.  Shan- 
non, 3  Yerg.  608;  North  Carolina  University 
V.  Cambreling,  6  Yerg.  79;  Williams  v.  Love, 
2  Head  80,  73  Am.  Dec.  191;  Simmons  ▼. 
Redmond,  62  S.  W.  366.  See  also  Perkins  v. 
Hays,  Cooke  6  Am.  Dec.  680;  High  v.  Batt«, 
10  Yerg.  336;  Reeves  v.  Hager,  101  Tenn. 
718.  50  S.  W.  760. 

Virginia. — Carter  v.  Allan,  21  Grat.  241; 
Briscoe  v.  Ashby,  24  Grat.  454;  Walters  v. 
Hill,  27  Grat.  401;  Wilcox  v.  Calloway,  1 
Wash.  38;  Hughes  v.  Harvey,  76  Va.  210; 
Stoner  v.  Harris,  81  Va.  451;  Braxton  ▼. 
Bell.  92  Va.  236,  23  S.  E.  289;  Evans  v. 
Roanoke  Sav.  Bank,  95  Va.  303,  28  S.  E.  323; 
Wasserman  v.  Metzger,  105  Va.  744,  54  8.  K 
893,  7  L.R.A.(N.  S.)  1019.  See  also  Beime 
V.  Campbell,  4  Grat.  126;  Zollman  v.  Moore, 
21  Grat.  313:  Mutual  Assur.  Soc.-v.  Stone,  3 
Leigh  218:  Dos  well  v.  Buchanan,  3  Leigh 
365.  23  Am.  Dec.  280;  State  Bank  v.  Blanch- 
ard.  90  Va.  22,  17  S.  E.  742;  Rhea  v.  Shields, 
103  Va.  305,  49  S.  E.  70.  Compare  Cox  v. 
Romine,  9  Grat.  27;  Preston  v.  Nash,  76 
Va.  1. 

Washington. — Shoufe  v.  Griffiths,  4  Wash. 
161,  30  Pac.  1)3,  31  Am.  St.  Rep.  910;  Wilson 
V.  Morrell,  5  Wash.  654,  32  Pac.  733;  Nor- 
grren  v.  Jordan,  46  Wash.  437,  90  Pac.  597. 
^  also  Sengfelder  v.  Hill,  21  Wash.  371,  68 
Pac.  250.     And  see  the  reported  case. 

West  Virginia. — ^Martin  v.  Thomas,  56  W. 
Va.  220.  49  S.  E.  118;  Lowther  Oil  Co.  v. 
Miller-Sibley  Oil  Co.  53  W.  Va.  501,  44  S.  E. 
433,  97  Am'  St.  Rep.  1027;  Urpman  v.  Low- 
ther Oil  Co.  53  W.  Va.  501,  44  S.  E.  433.  See 
also  Camden  v.  Harris,  15  W.  Va.  563. 

Thus  in  Vattier  v.  Hinde,  7  Pet.  252,  8  U. 
S.  (L.  ed.)  675,  the  court  said:  "The  rules 
respecting  a  purchaser  without  notice  are 
framed  for  the  protection  of  him  who  pur- 
chases a  legal  estate  and  pays  the  purchase 
money  without  knowledge  of  an  outstanding 
«<J«ity.  They  do  not  protect  a  person  who  ac- 
quires no  semblance  of  title.     They  apply 


fully  only  to  the  purchaser  of  the  legal  estate. 
Even  the  purchaser  of  an  equity  is  bound  to 
take  notice  of  any  prior  equity.*'* 

In  Boone  v.  Chiles,  ^0  Pet.  178,  9  U.  S. 
(Lk  ed.)  388,  it  was  Baid:    "A  purchaser  with 
notice  may  protect  himsell  under  a  purchase 
by  deed  without  notice;  but  cannot  do  it  by 
purchase  from  one  who  holds  claims  by  con- 
tract only.    The  cases  are  wholly  distinct.   In 
the  former,  the  purchaser  with  notice  is  pro- 
tected; in  the  latter,  he  has  no  standing  in 
equity,  for  an  obvious  reason :  that  the  plain- 
tiff's elder  equity  shall  prevail,  unless  the  de- 
fendant can  shelter  himself  under  the  legal 
title  acquired  by  one  whose  conscience  was  not 
affected  with  fraud  or  notice,  and  who  can 
impart  his  immunity  to  a  guilty  purchaser,  as' 
the  representative  of  his  legal  rights  fairly 
acquired  by  de^,  in  such  a  manner  as  ex- 
empts him  from  the  jurisdiction  of  a  court  of 
equity.     Such  a  purchase  affixes  no  stain  on 
the  conscience,  and  equity  cannot  disturb  the 
legal  title.     But  as  it  does  not  pass  by  a 
contract  of  purchase  without  deed,  the  de- 
fendant can  acquire  only  an  equity,  the  trans- 
fer of  which  does  not  absolve  him  from  the 
consequences  of  his  first  fraudulent  purchase. 
His  second  purchase  of  an  equity  will  not 
avail  him  more  than  the  first,  for  the  original 
notice  of  the  plaintiffs'  equity  taints  his  con- 
science, so  as  to  make  him  a  mere  trustee, 
if  he  holds   the   legal  title   from   one   who 
is   not    an    innoc^it,    bona    fide,    purchaser. 
It  is  a  general  principle  in  courts  of  equity, 
that,  where  both  parties  claim  by  an  equitable 
title,  the  one  who  is  prior  in  time  is  deemed 
the  better  in  right.     7  Cranch  18,  18  J.  R. 
582;  7  Wheat.  46:  and  that  wher«  the  equi- 
ties are  equal  in  point  of  merit,  the  law  pre- 
vails.   This  leads  to  the  reason  for  protecting 
an  innocoit  purchaser,  holding  the  legal  title, 
against  one  who  has  the  prior  equity :  a  court . 
of  equity  can  act  only  on  the  conscience  of  a 
party;  if  he  has  done  nothing  that  taints  it, 
no  demand  can  attach  upon  it,  so  as  to  give 
any    jurisdiction.      Sugden    on    Vend.    722. 
Strong  as  a  plaintiff's  equity  may  be,  it  can 
in  no  case  be  stronger  than  that  of  a  pur- 
chaser, who  has  put  himself  in  peril  by  pur- 
chasing a  title,  and  paying  a  valuable  <!on- 
sideration,  without  notice  of  any  defect  in 
it,  or  adverse  claim  to  it:  and  when,  in  ad- 
dition, he  shows  a  legal  title  from  one  seized 
and  possessed  of  the  property  purchased,  he 
has  a  right  to  demand  protection  and  relief, 
9  Ves.  (Eng.)  30 (n),  34,  in  which  a  court  of 
equity  imports   liberally.     Such   suitors   are 
its  most  especial  favorites.     It  will  not  in- 
quire how  he  may  have  obtained  a  statute, 
mortgage   incumbrance,   or   even   a   satisfied 
legal  term,  by  which  he  can  defend  himself 
at  law,  if  outstanding;   equity  will  not  aid 
his  adversary  in*  taking  from  him  the  tabula 
in    naufragio,   if  acquired   before   a   decree. 
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.  .  .  But  tliiB  will  not  be  done  on  mere 
averment  or  allegation ;  the  protection  of  such 
bona  fide  purchase,  is  necessary  only  when 
the  plaintiff  has  a  prior  equity;  which  can 
be  barred  or  avoided  only  by  the  union  of  a 
legal  title  with  an  equity,  arising  from  the 
payment  of  the  money,  and  receiving  the  con- 
veyance without  notice,  and  a  clear  conscience. 
It  is  setting  up  matter  not  in  the  bill ;  a  new 
case  is  presented,  not  responsive  to  the  bill; 
but  one  founded  on  a  right  and  title  operat- 
ing, if  made  out,  to  bar  and  avoid  plaintiffs' 
equity,  which  must  otherwise  prevail.  .  .  . 
Such  are  the  privileges  of  innocent  pur- 
chasers, and  Buch  the  guards  against  those 
.  who  may  assume  their  character  in  courts  of 
equity." 

In  Deskins  v.  Big  Sandy  Go.  121  Ky.  601, 
89  S.  W.  695,  28  Ky.  L.'  Rep.  565,  the  court 
said:  ''James  Hatcher,  at  best,  held  only  an 
equitable  title  to  the  property  by  his  pur- 
chase at  the  judicial  sale,  not  having  received 
a  deed  therefor;  and  the  doctrine  of  bona  fide 
purchase  without  notice  applies  only  in  favor 
of  the  purchaser  of  a  legal  title.  It  does  not 
apply  in  favor  of  a  bare  equity.  In  2  Pom- 
eroy's  Equity,  sec.  785,  it  is  said:  'From 
these  decisions  it  necessarily  follows  that 
while  a  defendant,  who  really  acquired  only 
an  equitable  estate,  yhich,  however,  pur- 
ported to  be  a  legal  estate,  and  which  he  in 
good  faith  believed  to  be  such,  may  be  a  bona 
fide  purchaser  within  the  meaning  of  such 
doctrine,  a  defendant  who  knowingly  and  in- 
tentionally purchases  an  equitable  estate  or 
interest  cannot  avail  himself  of  the  defense.' 
To  hold  otherwise  is  to  say  that  a  man 
may  acquire  title  as  a  bona  fide  purchaser 
without  notice  from  the  holder  of  a  bare 
equity,  when  the  fact  that  the  vendor  has  only 
a  bare  equity  is  notice  to  him  that  secret 
trusts  may  be  outstanding.  No  authority  can 
be  found  for  applying  the  doctrine  of  bona 
fide  purchaser  without  notice  to  such  a  state 
of  case.'* 

In  Starr  Piano  Co.  v.  Baker,  8  Ala.  App. 
449,  62  So.  549,  it  was  said:  "The  doctrine 
of  bona  fide  purchaser  originated  in  equity 
jurisprudence,  and  in  the  construction  of  the 
meaning  of  that  term  when  employed  in  re- 
cording or  registry  statutes,  as  is  here  under 
consideration,  we  are  relegated  to  that  source 
for  guidance,  in  the  absence  of  a  contrary  in- 
tent apparent  on  the  face  of  the  statute.  We 
find  nothing  on  the  face  of  this  statute  in- 
dicating an  intent  on  the  part  of  the  l^isla- 
ture  to  narrow  or  enlarge  the  meaning  of  the 
term  beyond  its  usual  significance,  as  used  in 
that  branch  of  the  law.  There  it  has  been 
held  that,  in  order  to  constitute  one  a  bona 
fide  purchaser  and  entitle  him  to  protection 
as  such,  it  is  essential:  '(1)  That  he  should 
be  the  purchaser  of  the  legal,  as  distinguished 
from  an  equitable,  title  to  the  property;  (2) 
that  he  should  have  purchased  the  same  in 


good  faith;    (3)  that  he  should  have  parted 
with  value  as  a  consideration  therefor  by  pay- 
ing money  or  other  thing  of  value,  or  by  as- 
suming a  liability  or  incurring  an  injury; 
(4)   that  he  should  have  had  no  notice,  and 
should  have  known  no  fact  sufficient  to  put 
him  on   inouiry  as  to  the   plaintiff's  title, 
either  at  tne  time  of  his  purchase  or  at  or 
before  the  time  he  paid  the  purchase  money 
or  otherwise  parted  with  value.'     Craft  v. 
Russell,  67  Ala.  9;  Shook  v.  Southern  Bldg. 
etc.  Assoc.  140  Ala.  579,  37  So.  409.    The  bur- 
den of  proof  as  to  the  first  three  propositions 
rests  upon  the  person  claiming  the  protection, 
and  as  to  the  fourth  upon  him  who  seeks  to 
defeat  the  claim.  -  Barton  v.  Barton,  75  Ala. 
400.    There  is  nothing  in  the  evidence  tending 
to  show  that  the  defendant  had  any  notice, 
either  actual  or  constructive,  of  plaint ifi^s  re- 
tention of  title,  or  knew  any  fact  sufficient  to 
put  him  on  inquiry  until  the  demand  was 
made   for  the   possession   of  the   piano,  as 
stated,  which  was  some  thirty  days  or  more 
after  the  alleged  agreement  between  defendant 
and  Vaughn.     Hence  we  are  to  test  out  the 
questions  as  to  whether  the  defendant  is  a 
bona  fide  purchaser  by  the  first  three  requi- 
sites last  stated.     The  first  of  the  three  is 
that  he  should  have  purchased  'the  legal,  as 
distinguished  from  an  equitable,  title.'    This 
does  not  mean  that  it  is  necessary  that  be 
should  have  become  an  actual  purchaser  in 
the  ordinary  acceptation  of  the  term,   since 
the  doctrine  has  frequently  and  uniformly 
been  so  extended  as  to  include  mere  mort- 
gagees; nor  does  it  mean,  in  requiring  that  he 
should  have  acquired  'the  legal  title,'  to  use 
these  latter  words  in  their  technical   sense. 
Ab  there  employed,  these  words  import  merely 
a  l^;al  interest,  lien,  or  estate  in  the  prop- 
erty, such  as  cognizable  in  a  court  of  law,  as 
contradistinguished    from    such    interest    or 
right  in  the  property  as  is  only  recognized 
in  a  court  of  equity." 

In  Pritchard  v.  Warner,  4  Ky.  L.  Rep.  (ab- 
stract) 349,  it  was  said:  "To  entitle  a  pur- 
ohaser  to  protection,  he  must  not  only  be  a 
bona  fide  purchaser  without  notice  and  have 
paid  the  consideration,  but  must  be  the  pur- 
chaser of  the  legal  title.  Although  the  party 
to  whom  the  vendor's  lien  was  transferred  in 
this  case  may  have  enabled'  the  vendee  to  in- 
duce another  to  believe  that  the  purchase 
money  had  been  paid  and  to  take  a  mortgage, 
yet  as  the  title  remained  in  the  original  ven- 
dor, the  mortgagee  was  but  the  purchaser  of 
an  equity  and  bound  to  take  notice  of  prior 
equities." 

ApplicaUon  of  Rule* 

In  GENnuLb 

In  Paul  V.  McPherrin,  48  Colo.  522,  111 
Pac.  59,  21  Ann.  Gas.  460,  it  was  held  that  one 
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who  without  notice  procured  a  quitclaim 
deed  for  an  alleged  principal  but  who  was  the 
real  purchaser,  was  not. entitled  to  protection 
as  a  bona  fide  purchaser  with  respect  to 
equities  of  which  he  had  notice  before  taking 
a  transfer  from  his  alleged  principal. 

In  Wailes  T.  Cooper,  24  Miss.  208,  an 
action  to  foreclose  a  mortgage,  a  subsequent 
grantee  of  the  mortgagor  who  had  given  a 
purchase-money  mortgage  claimed  to  be  a 
bona  fide  purchaser  as  against  au  second 
mortgagee.  It  appeared  that  the  purchaser 
took  the  property  to  secure  himself  against  a 
liability  which  he  had  incurred  for  an  infant 
ward  as  accommodation  indorser.  The  court 
held  that  the  purchaser  took  only  an  equitable 
title  from  the  mortgagor  and  hence  could  not 
be  a  bona  fide  purchaser. 

In  Dupont  t.  Wertheman,  10  Cal.  354,  it 
appeared  that  a  grantee  attempted  to  recon- 
vey  to  his  grantor  by  means  of  an  ''assign- 
ment" written  on  the  back  of  the  deed.  The 
grantor  thereafter  conveyed  to  a  third  per- 
son. It  was  held  that  the  assignment  gave 
but  an  equitable  interest  and  that  the  sub- 
sequent grantee  was  not  entitled  to  protection 
as  a  bona  fide  purchaser. 

In  Goldsborough  v.  Turner,  67  N.  C.  403» 
it  waa  held  that  the  purchaser  of  the  rights 
of  the  creator  of  a  trust  in  the  lands  covered 
thereby  took  an  equitable  interest  only  and 
was  not  entitled  to  protection  as  a  bona  fide 
purchaser. 

In  Fountain  y.  Patemaa,  189  Ala.  153,  60 
8o.  75,  the  court  refused  to  protect  as  a  bona 
fide  purchaser  the  purchaser  at  a  voidable 
foreclosure  sale. 

OORnUOT  TO  PUBOHABB. 

The  holder  of  a  contract  to  purchase  land 
has  a  mere  equity  which  does  not  entitle  him 
to  protection  as  a  bona  fide  purchaser.  Hius 
in  Lynch  ▼.  Hancock,  14  S.  C.  90,  in  a  bill  in 
equity  to  foreclose  a  mortgage,  the  court 
said:  "Nor  do  we  think  that  Arthur  and 
Johnstcm  can  successfully  maintain  their 
daim  as  purchasers  for  valuable  considera- 
tion without  notice.  For,  to  say  nothing  of 
the  effect  of  their  failure  to  plead  this  de- 
fense in  the  manner  required  by  law,  it  is 
manifest  that  they  have  not  got  the  legal 
title,  and,  at  most,  only  an  equity  to  demand 
title,  and  that  though  they  may  have  paid  the 
purchase  money  to  their  immediate  vendor, 
whom  they  knew  did  not  have  the  legal  title, 
yet  the  purchase  money  has  never  been  paid 
or  tendered  to  Hancock,  the  person  whom 
they  knew  did  hold  the  legal  title.  As  is  said 
by  Dunkin,  Ch.  in  Bush  v.  Bush,  3  Strob.  £q. 
(S.  C.)  134:  'The  protection  of  a  purchaser 
for  valuable  consideration  stands  on  this, 
that  he  has  bona  fide  acquired  the  legal  title 
and  paid  the  purchase  money  before  notice  of 


the  plaintiff's  equity.  If  he  has  acquired  the 
legal  title  but  has  not  paid  the  purchase 
money  before  notice,  his  plea  fails.  So,  if 
he  has  paid  the  purchase  money,  but  has  ac- 
quired no  l^al  title,  and  then  receives  notice 
of  the  plaintiff's  equity,  he  cannot  defeat  that 
prior  equity  by  procuring  the  legal  title.' 
Andj  as  is  said  by  Marshall,  C.  J.,  in  Vattier 
V.  Hinde,  7  Pet.  271,  28  IJ.  S.  (L.  ed.)  675: 
'The  rules  respecting  a  purchaser,  without 
notice,  are  framed  for  the  protection  of  him 
who  purchases  a  legal  estate  and  pays  the 
purchase  money,  without  knowledge,  of  an 
outstanding  title.  They  do  not  protect  a  per- 
son who  acquires  no  semblance  of  title.  They 
apply  fully  only  to  the  purchaser  of  the  legal 
estate.  Even  the  purchaser  of  an  equity  is 
bound  to  take  notice  of  any  prior  equity.' 
For,  as  is  said  by  the  same  distinguished 
judge  in  Boone  v.  Chiles,  10  Pet.  210,  9  U. 
S.  (L.  ed.)  388:  It  is  a  general  principle 
in  courts  of  equity  that  where  both  parties 
claim  by  an  equitable  title,  the  one  who  is 
prior  in  time  is  deemed  the  better  in  right.' 
Again,  at  page  211,  speaking  of  the  protec- 
tion afforded  bona  fide  purchasers,  without 
notice  against  a  prior  equity,  says  such  an 
equity  'can  be  barred  or  avoided  only  by  the 
union  of  the  legal  title  with  an  equity,  arising 
from  the  payment  of  the  money  and  receiving 
the  conveyance  without  notice  and  a  cle&r  con- 
science.' In  view  of  these  authorities  it  is 
very  clear  that  Arthur  and  Johnston  cannot 
maintain  their  claim  as  purchasers  for  valu- 
able consideration  without  notice  of  the  prior 
equity  of  Muller  or  Wadlington." 

So  in  Polk  V.  Gallant,  22  N.  C.  395,  34  Am. 
Dec.  410,  in  which  it  appeared  that  a  son 
claimed  to  be  the  bona  fide  purchaser  of  his 
father's  interest  in  land  by  virtue  of  a  con- 
tract to  purchase  at  a  sheriff's  sale,  having 
given  his  bond  for  the  purchase  money,  on 
the  payment  of  which  the  officer  was  to 
execute  a  conveyance,  it  was  said:  "In  the 
first  place,  the  sheriff's  sale  is  no  bar,  even  if 
a  legid  title  had  been  the  subject  of  \t,  as  the 
purchaser  only  succeeds  to  the  defendant  in 
the  execution,  and  is  affected  by  all  the  equi- 
ties against  him.  Fjreeman  v.  Hill,  21  N.  C. 
889.  Much  more  must  this  be  so,  when  the 
defendant  in  the  execution  has  himself  but 
an  equity.  If  it  be  of  that  kind  which  is 
liable  to  be  sold,  the  purchaser  can  only 
claim  to  stand  in  the  shoes  of  the  debtor,  and 
get  a  title  only  by  doing  those  acts,  on  the 
performance  of  which,  the  debtor  himself 
would  have  been  authorized  to  ask  for  a  con- 
veyance. Precisely  on  the  same  footing  stands 
the  purchase  of  the  son  from  the  father  him- 
self; which  was  of  an  equity  only.  It  is  only 
the  honest  purchaser  of  a  legal  title,  whom 
equity  will  not  disturb.  If  the  purchase  be 
of  the  legal  title,  but  with  notice  of  an  equity 
in  another;  or  if  it  be  only  an  assignment  at 
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an  equity,  with  or  without  notice  of  a  prior 
equity  in  another  person:  in  either  case,  the 
estate  must,  in  the  hands  of  the  purchaser, 
answer  all  the  claims  to  which  it  would  have 
been  subject  in  the  hands  of  the  vendor/ 
Between  mere  equities,  the  elder  is  the  bet- 
ter." 

In  Lowther  Oil  Co.  v.  Miller-Sibley  Oil  Co. 
53  W.  Va.  601,  44  S.  E.  433,  97  Am.  St.  Rep. 
1027,  with  respect  to  the  rights  of  the  grantee 
of  one  whose  claim  to  the  land  was  by  virtue 
of  a  contract  to  convey,  the  court  said:  "It 
is  true,  Urpman  had  no  notice  of  the  fraud 
infecting  the  sale  contracts,  but  his  deed  con- 
veyed only  an  equity,  and  a  purchaser  of  only 
an  equity  gets  only  such  title  as  the  vendor 
has.  Such  a  purchaser,  knowing  that  the 
legal  title  is  outstanding,  is  not  a  bona  fide 
purchaser,  like  one  getting  legal  title.  The 
fact  that  the  legal  title  is  not  in  his  vendor 
is  notice  of  the  risk  he  assumes  in  buying 
mere  equity,  and  he  takes  only  what  his 
vendor  can  convey,  or  that  which  his  vendor 
can  call  upon  a  court  of  equity  to  convey  to 
him.  He  takes  the  equity  with  all  its  in- 
firmities upon  its  head,  subject  to  all  defenses 
to  which  it  was  subject  in  the  hands  of  his 
vendor." 

In  Dannison  v.  Robinett,  2  Har.  k  J.  (Md.) 
55,  the  court  said:  "A  contract  for  land, 
bona  fide  made  for  a  valuable  consideration, 
vests  the  equitable  interest  in  the  vendee  from 
the  time  of  the  execution  of  the  contract,  al- 
though the  money  is  not  paid  at  that  time. 
When  the  money  is  paid  according  to  the 
terms  of  the  contract,  the  vendee  is  ^titled 
to  a  conveyance,  and  to  a  decree  in  chancery 
for  a  specific  execution  of  the  contract,  if 
such  conveyance  is  refused.  A  judgment  ob- 
tained by  a  third  person  against  the  vendor, 
mesne  the  making  of  the  contract  and  the 
payment  of  the  money,  cannot  defeat  or  im- 
pair the  equitable  interest  thus  acquired,  nor 
is  it  a  lien  on  the  land  to  affect  the  right  of 
such  cestui  que  trust.  A  judgment  is  a  lien 
on  the  land  of  the  debtor,  and  attaches  on  it 
as  a  fund  for  its  payment;  but  the  legal 
estate  in  the  land  is  not  vested  in  the  judg- 
ment creditor,  although  he  can  convert  it  into 
money,  to  satisfy  his  debt,  by  pursuing  the 
proper  mecuis." 

In  Churchill  v.  Morse,  23  la.  229,  9^  Am. 
Dec.  422,  a  suit  in  equity  to  compel  the  is- 
suance of  a  certificate  of  purchase  of  certain 
school  lands  to  plaintiff,  and  to  quiet  his  title 
thereto,  it  appeared  that  the  original  pur- 
chaser of  the  school  lands  in  question  paid 
only  one-fourth  of  the  purchase  price,  gave 
his  notes  for  the  balance  and  took  a  bond  or 
contract  for  the  conveyance  of  the  land  to  him 
or  his  assignees  on  the  payment  of  the  notes. 
Subsequently  he  sold  and  assigned  the  con- 
tract.   The  plaintiff  having  recovered  a  judg- 


ment against  the  assignee  levied  on  the  land 
as  the  property. of  the  assignee,  and  became 
the  purchaser  at  the  execution  sale.  Before 
the  judgment  the  assignee  transferred  his  in- 
terest in  the  land.  It  was  held  that  the  plain- 
tiff took  subject  to  that  transfer. 

In  Gallion  v.  McCaslin,  1  Blackf.  (Ind.) 
91,  12  Am.  Dec.  208,  in  a  suit  in  equity  to  ob- 
tain legal  title  to  a  lot  of  land,  it  appeared 
that  the  defendant  purchased  the  lot  in  ques- 
tion, and  took  a  bond  conditioned  for  title 
without  notice  of  the  complainant's  prior  equi- 
table claim,  under  a  penal  bond  conditioned  for 
the  execution  of  a  deed.  After  notice  of  the 
plaintiff's  interest  the  defendant  obtained  le- 
gal title.  It  was  held  that  as  the  defendant 
had  only  an  equitable  title  before  notice,  the 
complainant's  prior  equity  would  prevail, 
since  'Mn  case  of  confiicting  equities  preced- 
ency of  time  gives  the  advantage  in  right." 

So  in  Pillow  v.  Shannon,  3  Yerg.  (Tenn.) 
508,  it  was  held  that  persons  holding  only  a 
bond  for  title  to  land  were  not  entitled  to 
set  up  the  defense  of  bona  fide  purchase.  To 
the  same  effect  see  Simmons  v.  Redmond 
(Tenn.)   62  S.  W.  368. 

In  Winborn  v,  Gk)rrell,  38  N.  C.  117,  40  Am. 
Dec.  456,  a  bill  in  equity  for  specific  perform- 
ance of  a  bond  for  title  conditioned  to  con- 
vey the  land  in  fee  on  the  payment  of  the 
purchase  money,  the  court  said:  "It  is  only 
the  purchaser  of  the  legal  title  without  notice 
of  a  prior  equity  who  can  hold  against  such 
equity.  Polk  v.  Gallant,  22  N.  0.  395.  In 
the  case  before  us  there  is  not  onlv  not  a 
conveyance  of  the  legal  title,  hut  there  is  a 
plain  reference  on  the  face  of  the  deed  to  the 
decree  of  covenant  as  constituting  the  only 
title  of  Banner,  and  those  documents  would 
have  enabled  all  these  persons  to  have  dis- 
covered the  true  state  of  the  case,  not  to 
speak  of  the  actual  knowledge  of  the  trustee 
and  the  active  creditor  in  getting  the  deed. 
But  it  is  useless  to  consider  the  particular 
circumstances,  as  the  defendants  are  but  the 
assignees  of  an  equity,  and  get  only  what  the 
assignor  had;  which  was  the  right  to  have 
this  land,  when  he  had  paid  to  his  three  chil- 
dren the  debt  he  owed  them  for  the  residue 
of  the  purchase  money." 

In  Hardin  v.  Harrington,  11  Bush  (Ky.) 
367,  the  court  said:  ''All  of  these  parties 
are  claiming  under  a  title  derived  from  Peroi- 
full,  the  appellees  having  a  bond  for  title  only, 
and  the  appellants  and  their  vendors  exhibit- 
ing a  regular  chain  of  title  by  deeds  of  record. 
Counsel  for  appellees  base  their  right  of  re- 
covery against  John  and  G.  W.  Akers  upon 
the  ground  that  their  vendors  had  notice  of 
appellees'  equity  when  purchasing  from  Perci- 
full,  and  also  argue  that,  as  appellees  were 
infants  when  the  sales  and  conveyances  were 
made  to  appellants,  the  want  of  notice  on  the 
part  of  the  latter  of  the  existence  of  this 
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equity  constitutes  no  defense  to  the  relief 
^ught.  The  recognized  rule  in  regard  to 
equities  is,  that  he  who  has  the  prior  equity 
in  point  of  time  has  the  prior  right,  and  there- 
fore a  party  resisting  the  equity  in  order  to 
maintain  his  defense  must  protect  himself 
either  under  an  elder  equity,  or  he  must  have 
purchased  the  legal  title  bona  fide,  without 
notice,  for.  a  valuable  consideration;  and  not 
only  so,  must  have  paid  the  purchase  money." 

EiersT  ON  Pubuo  Lands. 

An  entryman  on  public  lands  of  the  United 
States  or  of  a  state  holds  a  mere  equity  until 
the  issue  of  a  patent,  and  neither  he  nor  a 
transferee  of  his  rights  is  to  be  deemed  a 
bona  iide  purchaser. 

Thus  in  Hawley  v.  Diller,  178  U.  S.  476, 
487,  20  S.  Ct.  986,  44  U.  S.  (L.  ed.)  1157,  the 
court  said:  "As  shown  by  the  above  state- 
ment of  the  provisions  of  the  Act  of  June  3, 
1878,  20  Stat.  89,  c.  151,  known  as  the  Timber 
and  Stone  Act,  a  purchaser  of  the  surveyed 
public  lands  in  California,  Nevada,  Oregon 
and  Washington,  valuable  chiefly  for  timber 
but  unfit  for  cultivation,  or  valuable  chiefly 
for  stone,  was  required  in  his -sworn  applica- 
tion to  state  that  he  did  not  seek  to  purchase 
the  same  on  speculation  but  in  good  faith  to 
appropriate  it  to  his  own  exclusive  use  and 
benefit,  and  that  he  had  not,  directly  or  in- 
directly,  made  any  agreement  or  contract  with 
any  person  or  persons  by  which  the  title  he 
might  acquire  from  the  United  States  should 
inure  in  whole  or  in  part  to  the  benefit  of 
any  person  except  himself;  and  if  the  ap- 
plicant swore  falsely  in  the  premises,  he  be- 
came liable  to  the  penalties  of  perjury,  and 
would  forfeit  the  money  he  paid  for  the 
lands;  and  all  right  and  title  to  the  same 
and  any  grant  or  conveyance  he  may  have 
made,  'except  in  the  hands  of  bona  fide 
purchasers,'  would  be  null  and  void.  Who, 
within  the  meaning  of  the  act,  are  to  be 
deemed  bona  fide  purchasers?  Could  the 
appellants,  against  whom,  in  respect  of  these 
lands,  no  charge  of  fraud  was  made,  be 
deemed  bona  fide  purchasers,  if  it  appeared 
to  the  land  department,  before  a  patent 
issued,  that  the  original  entryman  made 
the  application  to  purchase  'on  speculation' 
and  not  in  good  faith  to  appropriate  the 
lands  to  his  own  exclusive  use  and  ben- 
efit? The  words  'bona  fide  purchasers,*  as 
applied  to  purchasers  of  public  lands,  did  not 
appear  for  the  first  time  in  the  Timber  and 
Stone  Act  of  1878.  The  first  section  of  the 
Act  of  June  22,  1838,  granting  preemption 
ricrbts  to  settlers  on  the  public  lands,  con- 
.  tains  subtantially  the  same  provisions  as  to 
the  effect  of  a  false  oath  by  the  applicant  and. 
the  same  saving  for  the  benefit  of  bona  fide 
purchasers.     5   Stat.  251,   c.  99.     Like  pro- 


visions were  made  in  the  Act  of  September  4» 
1841,  appropriating  the  proceeds  of  the  sales 
of  the  public  lands  and  granting  pre-emption 
rights.  5  Stat.  453,  456,  c.  16,  §  13.  And 
the  provisions  of  the  last  act  were  preserved 
in  section  2262  of  the  Revised  Statutes.  The 
contention  of  appellants  is  that  as  between 
themselves  and  the  United  States  they  must 
be  deemed  to  have  been  bona  fide  purchasers 
from  the  moment  they  bought  in  good  faith 
from  Bailey,  the  vendee  of  Hackley  ( although 
no  patent  had  been  issued),  and  that,  under 
the  act,  they  could  not  be  affected  by  the 
fraud  of  the  original  entryman  or  his  as- 
signee. While  the  mere  words  of  the  act  of 
Congress  furnish  some  groimd  for  this  con- 
tention, the  interpretation  suggested  cannot 
be  approved.  In  Root  v.  Shields,  Woolw.  340, 
348,  368  [20  Fed.  Cas.  No.  12,038],  Mr.  Jus- 
tice Miller  had  occasion  to  consider  who  werfe 
to  be  regarded  as  bona  fide  purchasers  under 
the  pre-emption  laws  when  no  patent  had 
been  issued  by  the  United  States.  He  said: 
'It  is  further  insisted  on  behalf  of  the  defend- 
ants  that  they  are  bona  fide  purchasers,  and 
that  they,  as  such,  are  entitled  to  the  protec- 
tion of  the  court.  I  think  it  pretty  clear 
that  some  at  least  of  these  defendants  pur- 
chased and  paid  their  money  without  any 
knowledge  in  fact  of  any  defect  in  the  title. 
Yet  they  are  not  bona  fide  purchasers,  for  a 
valuable  consideration,  without  notice,  in  the 
sense  in  which  the  terms  are  employed  in 
courts  of  equity.  And  this  for  several  rea- 
sons. They  all  purchased  before  the  issue 
of  the  patent.  The  more  meritorious  pur- 
chased after  the  entry  had  been  assailed  and 
decided  against  by  the  land  office.  But  that 
is  a  circumstance  not  material  to  this  con- 
sideration. Until  the  issue  of  the  patent 
the  legal  title  remained  in  the  United  States. 
Had  this  entry  been  valid,  Shields  would 
have  taken  only  an  equity.  His  grantees  took 
only  an  equity.  They  did  not  acquire  the 
l^al  title.  And  in  order  to  establish  in  him- 
self the  character  of  a  bona  fide  purchaser, 
so  as  to  be  entitled  to  the  protection  of  chan- 
cery, a  party  must  show  that,  in  his  purchase 
and  by  the  conveyance  to  him,  he  acquired  the 
legal  title.  If  he  have  but  an  equity,  it  is 
overreached  by  the  better  equity  of  his  ad- 
versary." 

In  Stout  V.  Hyatt,  13  Kan.  232,  the  action 
was  of  ejectment  for  school  land  by  one  claim- 
ing under  an  alleged  purchase  made  by  his 
predecessor  in  title  under  the  territorial  pre- 
emption law.  It  appeared  that  a  receipt  for 
the  purchase  money  was  given  for  notes  which 
had  never  been  paid.  The  defendant  claimed 
as  owner  in  fee,  holding  the  legal  title  under 
a  patent  issued  by  the  state.  The  court,  say- 
ing that  "a  party  purchasing  a  merely  equita- 
ble title  cannot  be  a  bona  fide  purchaser  so  as 
to  defeat  prior  equities  existing  in  favor  of 
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the  person  holding  the  legal  title,"  held  that 
he  was  not  entitled  to  protection  against  prior 
equities. 

In  Craig  v.  Leiper,  2  Yerg.  (Tenn.)  193, 
24  Am.  Dec.  479,  it  was  held  that  the  purchase 
of  a  land  entry  to  which  legal  title  stUl  re- 
mained in  the  state  gave  the  purchaser  no 
rights  of  protection   against  prior  equities. 

In  Oakley  v.  Ballard,  Hempst.  475,  18  Fed. 
Gas.  Ko.  10,393,  it  was  held  that  the  pur- 
chaser of  a  donation  claim  to  public  land 
stands  in  the  shoes  of  his  vendor  who  had 
but  an  equity,  and  that  the  purchaser  cannot 
therefore  occupy,  the  attitude  of  an  innocent 
purchaser  without  notice. 

Bule  in  England. 

In  England  the  plea  of  bona  fide  purchase 
of  land  is  available  to  cut  off  prior  equities 
only  in  favor  of  the  holder  of  the  l^gal  title. 
As  between  equitable  titles  the  stronger  equity 
or  that  prior  in  point  of  time  will  prevail 
though  the  subsequent  or  weaker  equity  was 
acquired  in  ignorance  of  its  existence.  Pit- 
cher V.  Rawlins,  L.  R.  7  Ch.  259,  266;  Brace 
V.  Marlborough,  2  P.  Wms.  491^96,  24  £ng. 
Hep.  (Reprint)  829;  Phillips  t.  Phillips,  4 
De  G.  P.  ft  J.  208,  45  Eng.  Rep.  (Reprint) 
1164;  In  re  Russell  Road  Purchase-Moneys, 
L.  R.  12  Eq.  7.8;  Atty.-Gen.  v.  Backhouse,  17 
Ves.  Jr.  283.  See  also  Wilson  v.  Stafford, 
Ambl.  181,  27  Eng.  Rep.  (Reprint)  122; 
Plumb  V.  Fluitt,  2  Anstr.  (Eng.)  432,  3  Rev. 
Rep.  605;  In  re  Vernon,  32  Ch.  D.  175,  33 
Ch.  D.  402;  Sharpe  v.  Foy,  L.  R.  4  Ch.  35; 
Lloyd  y.  Attwood,  8  De  G.  &  J.  614,  5  Jur. 
N.  S.  1322,  29  L.  J.  Ch.  97,  44  Eng.  Rep. 
(Reprint)  1405;  Heath  v.  Crealock,  L.  R.  18 
Eq.  215,  L.  R.  10  Ch.  22;  Wiimot  v.  Pike, 
5  Hare  14,  67  Eng.  Rep.  (Reprint)  808; 
Marsh  v.  Lee,  2  Vent.  337,  86  Eng.  Rep. 
(Reprint)  473;  Davies  v.  Austen,  1  Ves.  Jr. 
247,  30  Eng.  Rep.   (Reprint)   325. 

The  right  to  call  for  a  legal  title  has,  how- 
ever, been  considered  the  equivalent  of  legal 
title,  so  as  to  admit  a  plea  of  bona  fide  pur- 
chase. Willoughby  v.  Willoughby,  1  T.  R. 
763,  768,  773,  774:  Medlicott  v.  O'Donel,  1 
Ball  &  B.  171;  Blake  v.  Sir  Edward  Hunger- 
ford,  1  Prec.  Ch.  158;  Taylor  v.  London,  etc. 
Banking  Co.  [1901]  2  Ch.'231,  263;  Charlton 
V.  Low,  3  P.  Wms.  328,  24  Eng.  Rep.  (Re- 
print) 1087;  Wilkes  v.  Bodington,  2  Vern. 
599,  23  Eng.  Rep.  (Reprint)  991;  Crosbie- 
Hill  v.  Sayer  [1908]  1  Ch.  D.  866.  See  also 
Ex  p.  Knott,  11  Ves.  Jr.  609. 

As  a  corollary  to  the  rule  that  only  the 
holder  of  the  legal  title  may  assert  the  rights 
of  a  purchaser  in  good  faith,  the  holder  of  an 
equitable  title  is  not  a  bona  fide  purchaser  ac 
against  the  legal  title.  Williams  v.  Lambe, 
3  Bro.  C.  C.  264;  Rogers  v.  Scale,  2  Freem. 
Ch.  84,  22  Eng.  Rep.  (Reprint)  1073;  Collins 
v.  Archer.  1  Rusb.  &  M.  284.     But  where  the 


legal  owner  comes  into  equity  to  enforce  his 
rights  the  court  may  refuse  relief  because  an 
equitable  title  acquired  in  good  faith  and 
for  a  valuable  consideration  is  outstanding. 
Bowen  v.  Evans,  2  H.  L.  C.  267,  1  J.  &  LaT. 
178;  Joyce  v.  DeMoleyns,  2  J.  ft  LaT.  374, 
8  Ir.  Eq.  215;  Wallwyn  v.  Lee,  9  Ves.  Jr.  24, 
3^  Eng.  Rep.  (Reprint)  509.  See  also  Parker 
V.  Blythmore,  2  Eq.  Cas.  Abr.  78,  par.  1,  Prec 
Ch.  68;  Burlace  v.  Cooke,  2  Free  24,  22  Eng. 
Rep.  (Reprint)  1035;  Payne  v.  Compton,  2 
Y.  &  C.  Exch.  Cas.  457. 

In  a  number  of  English  cases  it  has  been 
held  that  a  person  who  has  purchased  an 
equitable  title  without  notice  of  a  prior  equity 
may  after  notice  of  that  equity  purchase  the 
legal  title  and  set  it  up  against  the  out- 
standing equity.  Bailey  v.  Barnes  [1894]  1 
Ch.  25,  63  L.  J.  Ch.  73,  69  L.  T.  N.  S.  642, 
7  Eng.  Rep.  (Reprint)  9,  42  W.  R.  66;  Stan- 
hope V.  Vemey,  2  Eden  81 ;  Sanders  v.  Deligne, 
2  Freem.  Ch.  123,  22  Eng.  Rep.  (Reprint) 
1100;  Basset  v.  Nosworthy,  2  White  &  T. 
Lead.  Cas.  pt.  1,  2;  Golebom  v.  Alcock,  2 
Sim.  652,  67  Eng.  Rep.  (Reprint)  894;  Jer- 
rard  v.  Saunders,  2  Ves.  Jr.  464,  30  Eng. 
Rep.  (Reprint)  721.  See  also  Sherly  v.  Pagg, 
1  Ch.  Cas.  68;  Jones  v.  Powles,  3  Myl.  &  K. 
681,  3  L.  J.  Ch.  210,  40  Eng,  Rep.  (Reprint) 
222.  Other  cases,  however,  deny  the  right  to 
set  up  against  a  prior  equity  a  legal  title 
acquired  with  notice  thereof  by  the  holder  of 
a  subordinate  equity.  Wigg  v.  Wigg,  1  Atk. 
382,  26  Eng.  (Reprint)  244;  Mumford  v. 
Stohwasser,  L.  R.  18  Eq.  656;  Jared  v.  Clem- 
ents [1903]  1  Ch.  428,  [1903]  W.  N.  25. 
See  also  Potter  v.  Sander;,  6  Hare  1,  67  Eng. 
Rep.   (Reprint)   1057. 

A  bona  fide  purchaser  of  an  equitable  in- 
terest in  land  may  not  protect  himself  against 
the  rights  of  the  beneficiary  of  a  trust  by 
taking  a  conveyance  of  the  legal  title  from 
the  trustee  after  notice  of  the  trust.  Allen 
V.  Knight,  6  Hare  272,  67  Eng.  Rep.  (Ke- 
print)  915;  Carter  v.  Carter,  3  Kay  &  J.  617, 
634;  Saunders  v.  Dehew,  2  Vern.  271. 

Bule  in  Canada. 

The  Canadian  decisions  involving  the  appli- 
cation of  the  doctrine  of  bona  fide  purchaser 
of  land  to  the  purchase  of  an  equity  are  in 
conflict,  and  are  not  very  satisfactory.  In 
some  eases  the  general  rule  that  the  le^l  title 
is  required  to  support  the  defense  of  bona 
fide  purchaser  of  land  for  value  and  without 
notice  seenas  to  be  supported.  Sawyer,  etc. 
Co.  v.  Bennett,  2  Sask.  L.  Rep.  616,  appeal 
dt9mi88€d  46  Can.  Sup.  Ct.  622;  Winslow  v. 
Wm.  Richards  Co.  3  N.  Bruns.  Eq.  481; 
Canadian  Korthern  Ry.  v.  Peterson,  7  Sask.  L 
Rep.  166;  Hetherington  v.  Sinclair,  34  Ont. 
*  L.  Rep.  61,  8  Ont.  W.  K.  383,  23  Dominion  L. 
Rep.  630.  See  also  Ryckman  v.  Canada  L. 
Assur.  Co.  17  Grant  Ch.   (U.  C.)   550. 
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Thus  in  Canadian  Northern  Ry.  v.  Peterson, 
supra,  it  was  held  that  the  assignee  of  a 
purchaser'a  rights  under  a  contract  to  pur- 
chase land  cannot  stand  in  any  better  position 
than  his  assignor. 

In  Sawyer,  etc.  Co.  y.  Bennett,  2  Sask.  L. 
Bep.  516  {appeal  dismissed  in  46  Can.  Sup. 
Ct.  622 ) ,  it  was  held  that  as  between  the  equi- 
table claims  of  two  persons  claiming  imder 
assignments  from  the  equitable  owner  of  land 
by  virtue  of  an  agreement  for  sale  and  pur- 
chase, the  equity  first  in  time  must  prevail. 
See  also  Ryckman  v.  Canada  L.  Assur.  Co.  17 
Grant  Ch.  (U.  C.)  550,  wherein  Strong,  V.  C, 
said:  "The  assignee  of  a  chose  in  action 
(as  I  hold  the  transferee  of  a  mortgage  to  be) 
who  acquires  title  by  purchase  from  a  trustee, 
takee  subject  to  all  the  equities  existing  be- 
tween the  trustee  and  those  for  whom  he 
holds  beneficially,  and  the  assignee  is  not  en- 
titled to  shelter  himself  under  a  defense  of 
purchase  for  value  without  notice." 

However,  in  Utterson  Lumber  Co.  ▼.  Ren- 
nie,  21  Can.  Sup.  Ct.  218,  the  court  while 
recognizing  the  rule  that  where  the  equities 
are  equal,  that  first  in  time  must  prevail, 
extends  the  protection  of  the  defense  of  bona 
fide    purchaser    to    an    equitable    estate   as 
against  a  mere  equity,  saying:     "Now  in  the 
case  of  charges  upon  equitable  property  where 
the  legal  estate  is  outstanding  the  defense  of 
purchase  for  valuable  consideration  without 
notice  is  in  general  inapplicable,  the  rule  being 
that  all  such  chargees  take  rank  according  to 
their  priority  in  point  of  time.    The  respond- 
ent had  not,  however,  an  actual  charge  as  the 
other  mortgagees  had,  and  although  as  be- 
tween mere  eqiiitable  chargees  the  defense  of  a 
purchase  for  value  without  notice  does  not 
apply,  yet  an  equitable  chargee  for  value  not 
having  the  legal  estate  is,  it  has  been  held, 
entitled  to   set  up  the  defense  of  want  of 
notice  as  against  one  who  has  not  an  actual 
charge,  but  a  mere  equity  such  as  the  re- 
spondent's here,  to  have  a  conveyance  or  mort- 
gage rectified.    This  is  the  law  of  courts  of 
equity  as  laid  down  by  Lord  Westbury  in  the 
case  of  Phillips  v.  Phillips,  4  De  G.  F.  &  J. 
208,  where  the  whole  doctrine  of  equity  in 
connection  with  this  peculiar  defense  of  pur- 
chase for  valuable  consideration  without  no- 
tice is  analyzed  and  explained,  and  the  differ- 
ent cases  to  which  it  applies  analyzed  and 
classified.  Lord  Westbury  there  distinguishing 
between  the  case  of  an  actual  equitable  estate 
or  interest  and  'those  in  which  there  are  cir- 
cumstances that  give  rise  to  an  equity  as 
distinguished  from  an  equitable  estate  as  for 
example  an  equity  to  set  aside  a  deed  for 
fraud  or  to  correct  it  for  mistake,'  lays  it 
down  that  in  the -latter  class  of  cases  it  is 
not  essential  that  a  defendant  should  have 
the  legal  estate.    And  to  the  same  effect  is  the 
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of  Bowen   y.   Evans,   1   J.   ft   LaT. 
178." 

In  Davison  v.  Wells,  15  Grant  Ch.  (U.  C.) 
80,  the  result  of  the  holding  seems  to  be  that 
the  defense  of  purchase  for  value  without 
notice  is  available  although  the  estate  con- 
veyed is  an  equitable  one  only,  the  court  say- 
ing: "I  do  not  find  any  authority  for  the 
proposition  contended  for,  as  I  understood 
by  plaintiff's  counsel  that  the  vendor  must 
have  the  legal  estate  or  at  least  the  right 
to  get  it  in.  Wilkes  v.  Bodington,  2  Vern. 
(Eng.)  599,  was  a  case  of  purchase  of  an 
equitable  estate.  It  is  indeed  necessary  to 
this  defense  that  it  should  be  alleged  and 
proved  that  the  vendor  was  seized  or  pre- 
tended to  be  seized;  in  some  of  the  cases  it 
is  said  in  fee,  but  it  is  evident  from  Story  v. 
Winsdor,  2  Atk.  (Eng.)  630,  that  it  need 
not  be  a  seizin  in  fee,  but  that  the  gen- 
eral rule  holds  good  in  regard  to  a  less 
estate  as  well.  In  this  case  at  any  rate  the 
allegation  and  proof  are  that  the  vendor  rep- 
resented himself  to  be  entitled  to  an  equitable 
estate  in  fee.  The  answer  sets  this  up  in  so 
many  words,  and  the  allegation  is  fully  sus- 
tained in  evidence.  The  contract  of  purchase 
is  annexed  to  the  indenture  of  assignment  and 
is  referred  to  in  it  in  CLpress  terms.  No  no- 
tice of  the  conveyance  to  the  plaintiff  till 
long  after  this  is  proved,  and  I  am  of  opinion 
that  Fluke  and  Hovey  could  not  be  affected 
by  subsequent  notice,  though  given  before 
they  obtained  the  legal  estate." 

Bule  in  Connecticut. 

In  Connecticut  the  general  rule  that  the 
doctrine  of  bona  fide  purchase  of  land  does 
not  apply  to  the  purchase  of  an  equity  was 
apparently  recognized  in  Osborn  ▼.  Carr,  12 
Conn.  195,  wherein  the  court  said:  "We  have 
not  adopted,  in  this  state,  the  doctrine,  of 
tacking  mortgages,  so  as  to  give  priority  to  a 
third  mortgagee  over  an  intervening  one. 
This  is  a  consequence  of  the  admitted  rule, 
that  the  registry  of  a  deed  la  here  construc- 
tive notice,  and  equivalent  to  actual  notice, 
of  the  specific  mortgage  which  is  recorded. 
It  is  admitted,  the  weight  of  authority  in 
England  sustains  the  doctrine  that  there 
the  third  mortgage  may  gain  priority  over 
the  second,  by  purchasing  in  the  legal  title, 
although  the  second  deed  is  recorded;  for  the 
registry  of  the  second  incumbrance  is  not 
held,  there,  to  be  constructive  notice  to  the 
third.  Latouche  v.  Dunsany,  1  Sch.  &  Lef. 
(Eng.)  157;  Bushell  v.  Bushell,  1  Sch.  &  Lef, 
(Eng.)  90;  Morecock  v.  Pickins,  Amb. 
(Eng.)  678;  4  Kent's  Com.  173,  176.  But 
even  in  England,  if  the  third  mortgagee  has 
notice  in  fact,  of  the  second  mortgage,  when 
he  takes  his  own,  he  gains  no  priority,  by 


decision  of  Lord   St.  Leonards  in  the  case   :  buying  in  the  legal  title;  for  in  such  case,  he 
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comes  in  fraudulently.  It  is  true,  that  notice 
of  the  mesne  incumbrance,  at  the  time  of 
purchasing  in  the  legal  title,  is  not  material; 
for  if  he  had  no  notice  when  he  lent  his 
money,  as  distinguished  from  the  time  when 
he  gets  in  the  legal  title,  he  will  be  protected. 
The  reason  is  obvious.  It  was  equitable,  not 
fraudulent,  to  take  his  mortgage  without 
notice;  and  the  foundation  of  the  whole  doc- 
trine in  tacking,  in  England,  is,  that  when 
the  third  mortgagee  receives  his  mortgage 
bona  fide,  without  notice,  his  equity  is  con- 
sidered equal  to  that  of  the  second;  and  each, 
it  is  said,  may  honestly  race  for  the  legal 
title;  and  he  who  first  gets  it,  has  both  law 
and  equity  for  him;  and  the  legal  title  and 
equal  equity  prevail  over  the  equity." 

So  in  Sumner  v.  Rhodes,  14  Conn.  135,  it 
was  held  that  where  a  deed  is  defective,  so 
that  there  can  be  no  constructive  notice  from 
the  record,  before  a  legal  title  can  be  post- 
poned to  a  prior  equitable  title  created  by  that 
deed  it  must  appear  that  the  purchaser  of  the 
legal  title  had  actual  notice  of  the  equity. 

However,  in  Paton  v.  Robinson,  81  Conn. 
547,  71  Atl.'730,  wherein  it  appeared  that  the 
defendant's  predecessor  in  title  had  purchased 
the  equitable  interest  of  an  heir  in  real  estate, 
the  court  said :  "Upon  general  principles  the 
defendant  would  have  the  right  to  defend 
against  this  claim  of  a  prior  incumbrance, 
upon  the  ground  that  he  is  a  bona  fide  pur- 
chaser of  the  property  for  a  valuable  con- 
sideration without  any  notice  of  the  existence 
of  such  a  claim.  Ilie  plaintiff  replies,  in 
substance,  to  this  proposition,  that  to  en- 
title himself  to  this  legal  protection  it  should 
appear  that  the  defendant  obtained  a  legal 
title,  and  not  a  mere  semblance  of  title  from 
one  who  w^s  ousted  of  possession.  It  is  not 
indispensable  to  protect  himself  that  the  de- 
fendant should  be  the  purchaser  of  the  legal 
title.  *The  rule  in  equity  is,  that,  if  a  defend- 
ant has  in  conscience  a  right,  equal  to  that 
claimed  by  the  person  filing  a  bill  against 
him,  although  he  is  not  clothed  with  a  perfect 
legal  title,  this  circumstance,  in  his  situation 
as  defendant,  renders  it  improper  for  a  court 
of  equity  to  compel  him  to  make  any  discov- 
ery which  may  hazard  his  title.  ...  In 
short,  courts  of  equity  will  not  take  the  least 
step  against  an  innocent  purchaser  in  such  a 
predicament;  and  will,  on  the  other  hand, 
allow  him  to  take  every  advantage  which  the 
law  gives  him;  for  there  is  nothing  which 
can  attach  itself  upon  his  conscience,  in  such 
a  case,  in  favor  of  an  adverse  claim.'  2 
vStory  on  Eq.  Jurisp.  (12th  ed.)  sees.  1502, 
1503.  It  appears  that  Robinson  made  this 
purchase,  paid  his  money,  and  obtained  this 
deed,  at  the  instance  and  request  of  the  plain- 
tiff. There  is  no  suggestion  that  Robinson, 
when  he  obtained  his  deed,  had  any  knowledge 
of  the  existence  of  a  claim  for  money  paid 


upon  this  mortgage,  or  of  an  incumbranee 
which  had  been  fully  discharged  of  record 
seven  years  before  he  was  induced  by  the 
plaintiff  to  part  with  hia  money  in  obtaining 
his  title.  'If  a  plaintiff  comes  into  equity, 
seeking  relief  upon  a  legal  title,  against  a 
bona  fide  purchaser  of  an  equitable  title,  if 
he  is  entitled  to  relief  in  such  a  case  (which 
is  perhaps  doubtful),  still,  he  must  obtain 
it  upon  the  strength  of  his  own  case,  and  his 
own  evidence;  and  he  is  not  entitled  to  ex- 
tract from  the  conscience  of  the  innocent  de- 
fendant any  proofs  to  support  it.'  2  Story  on 
Eq.  Jurisp.  (12th  ed.)  sec.  1603." 

So  in  Porter  v.  Seabor,  2  Root  (Conn.) 
146,  the  court  said:  "Israel  Pcnrter  bein^  a 
bona  fide  purchaser  without  notice,  is  to  be 
preferred  in  equity  to  any  other  creditor,  and 
even  to  the  petitionees,  who  have  purchased 
in  said  mortgage,  and  thereby  got  the  legal 
title;  provided  he  will  pay  his  just  propor- 
tion of  the  cost  and  expense  incurred  in  clear- 
ing said  incumbrance,  and  quieting  the  title 
in  him  and  his  assignee.  The  debt  of  £67  was 
a  lien  upon  the  whole  mortgaged  premises; 
and  that  sum  being  set  off  in  lands  upon  said 
execution  to  pay  said  debt,  ought  to  inure 
proportionably  to  the  benefit  of  said  Israel, 
and  the  expenses  which  have  been  incurred 
more  than  that  sum,  said  Israel  ought  to 
pay  one-third  of." 

Rule  in  Pennsylvania. 

In  Pennsylvania  aside  from  the  influence  of 
the  recording  act  the  decisions  support  the 
general  rule  that  the  doctrine  of  bona  fide 
purchaser  of  land  is  applicable  only  to  the 
purchase  of  a  legal  title.  Chew  v.  Bamet,  11 
Serg.  &  R.  389;  Kramer  v.  Arthurs,  7  Pa.  St. 
165;  Sergeant  v.  IngersoU,  7  Pa.  St.  345; 
Henry  v.  Black,  213  Pa.  St.  620,  63  Atl.  250; 
LaBelle  Coke  Co.  v.  Smith,  221  Pa.  St.  642, 
70  Atl.  894.  See  also  Cherry  v.  Robinson.  1 
Yeates  521;   Reed  v.  Dickey,  2  Watts.   152. 

Thus  in  La  Belle  Coke  Co.  v.  Smith,  supra, 
the  court  said:  "The  purchaser  (Turner  et 
al. )  of  an  equitable  title  or  of  a  title  inchoate 
or  defective  on  its  face  takes  it  subject  to  all 
the  countervailing  equities  to  which  it  was 
subject  in  the  hands  of  the  person  (William 
W.  Crawford)  from  whom  he  purchases:  he 
cannot  claim  to  be  placed  in  a  better  position 
than  such  person;  it  is  only  the  purchaser 
of  a  title  perfect  on  its  face,  for  a  valuable 
consideration,  who  take^  it  discharged  from 
every  equity  or  claim,  of  which  he  had  no 
notice." 

So  in  Kramer  v.  Arthurs,  7  Pa.  St.  165,  in 
an  action  for  ejectment,  the  court  said:  "Had 
the  legal  title  and  consequent  indices  of  own- 
ership been  in  Wetmore  and  Havens  at  the 
time  of  the  sheriff's  sale,  the  plaintiffs,  paying 
their  money  in  ignorance  of  the  defendants* 
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or  the  company's  interest,  would  have  been 
entitled  to  the  character  of  purchasers  with- 
out notice.  The  case  would  have  fallen  within 
the  principle  of  Hale  v.  Henrie,  2  Watts  145, 
in  which  it  was  ruled  that  partners,  who 
bring  re^l  estate  into  the  joint  stock,  can  do 
so,  as  to  strangers,  only  by  manifesting  their 
design  in  a  paper  registered  in  the  recorder's 
office;  else  they  will  be  mere  tenants  in  com- 
mon, and  their  estates  in  it  will  be  severally 
liable  for  their  separate  debts.  But,  in  the 
case  at  bar,  the  l^al  title  was  neither  bound 
nor  sold,  for  it  never  was  in  the  debtors;  and, 
without  gross  sopineness,  the  purchasers 
could  not  have  been  deceived  as  to  the  quality 
of  their  estate  or  the  extent  of  their  interest. 
No  rule  is  sounder  or  more  imperative  than 
that  the  purchaser  of  an  inchoate  or  imperfect 
title,  intimating,  as  it  does,  that  something 
is  kept  back,  must  stand  or  fall  by  it  as  it 
existed  in  the  hands  of  his  vendor.  But  the 
interest  of  Wetmore  and  Havens  was  not  even 
the  counterfeit  presentment  of  a  title;  and, 
as  it  had  the  outward  and  visible  sign  of 
inward  and  utter  vacuity,  the  plaintiffs,  pur- 
chasing it  for  what  it  was  worth,  took  no 
more  than  was  in  their  debtors.  On  the 
other  hand,  Patterson,  having  acquired  the 
beneficial  interest  of  the  company,  had  pro- 
cured the  l^al  title  from  the  company's  ven- 
dor; so  that  the  defendant,  deriving  title 
from  Patterson,  has  thils  been  put  in  the 
company's  place.  The  parties,  therefore, 
stood  before  the  court  below,  as  if  Havens 
were  pressing  his  supposed  equity  against  the 
company's  equity  backed  by  the  legal  title. 
What,  then,  would  be  the  nature  of  his 
equity?" 

Likewise  in  Henry  v.  Black,  213  Pa.  St. 
620,  63  Atl.  250,  a  bill  in  equity  for  specific 
performance,  it  was  said :  "What  Mrs.  Henry 
purchased  from  the  realty  company  was  an 
imperfect  title  upon  its  face — ^a  mere  equity 
at  the  best  in  the  property,  for  the  legal  title 
still  remained  in  Mrs.  Black.  This  being  the 
case,  she  is  bound  by  the  rule  announced  in 
Chew  V.  Barnet,  11  Serg.  &  R.  389,  that  the 
purchaser  of  an  equitable  title  takes  it  sub- 
ject to  all  the  countervailing  equities  to 
which  it  was  subject  in  the  hands  of  the  per- 
son from  whom  he  purchased  it." 

However  in  Bellas  v.  McCarty,  10  Watts 
(Pa.)  13,  the  court  in  asserting  the  contrary 
doctrine  said:  "Is  the  plaintiff  in  the  same, 
or  is  he  in  a  better,  situation  than  Derk, 
from  whom  he  purchased?  And  this  depends 
on  the  solution  of  the  question,  whether  he 
is  a  purchaser  without  notice?  The  defend- 
ants contend  that  he  is  not  entitled  to  pro- 
tection, because  he  is  the  purchaser  of  an 
equitable  title.  And  of  this  opinion  was  the 
court  who  charged  the  jury  that  the  plaintiff 
has  purchased  only  an  equitable  interest  from 
one  who  never  had  anything  more  than  an 
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equitable  interest  or  title,  imperfect  on  its 
face.  The  plaintiff  must,  therefore,  stand  in 
no  better  situation  than  Derk,  from  whom  he 
bought.  It  is  certainly  a  most  inconvenient 
and  mischievous  doctrine,  that,  because  one 
link  in  the  chain  of  a  long  title  should  be 
(so  to  speak)  broken  by  a  neglect  to  convey 
a  legal  title,  therefore  all  subsequent  pur- 
chasers of  the  property  are  put  out  of  the 
protection  of  the  recording  acts.  With  all 
due  respect  to  those  who  hold  this  opinion, 
the  position  is  as  absurd  as  it  is  contrary  to 
the  act  itself.  To  put  equitable  titles  on  a 
different  footing  from  legal  titles,  would  be 
intolerable  in  Pennsylvania  where  we  have 
no  means  of  compelling  the  conveyance  of  the 
legal  title,  and  where  one-third  or  perhaps 
one-half  of  the  estates  are  in  the  same  pre- 
dicament." 

So,  in  Rhines  v.  Baird,  41  Pa.  St.  256,  it 
was  said:  "It  is  not  quite .  settled  in  this 
state  whether  the  purchaser  of  an  equitable 
title  such  as  that  of  Morrisin,  does  not  take 
it  subject  to  all  prior  equities  and  trusts  in 
every  event,  whether  he  have  notice  of  them 
or  not.  In  Chew  v.  Barnet,  11  Serg.  &  R. 
389,  Judge  Gibson  strongly  asserted  that  he 
does.  He  said:  *There  is  no  rule  in  equity 
more  firmly  established  than  that  such  pur- 
chaser (a  purchaser  of  an  inchoate  or  equita- 
ble title)  must  stand  or  fall  by  the  cace  of 
the  person  from  whom  he  purchased.  This 
was  held  in  Whitfield  v.  Faussett,  1  Ves. 
Jr.  (Eng.)  387,  a  leading  case  which  has 
never  been  doubted.  When  we  hear,  therefore, 
of  a  purchaser  for  a  valuable  consideration 
taking  the  title  free  of  every  trust  or  equity 
of  which  he  had  not  notice,  it  is  intended  that 
he  is  the  purchaser  of  a  title  perfect  on, its 
face,  for  every  purchaser  of  an  imperfect 
title  rakes  it  with  all  its  imperfections  on  its 
head.  It  is  his  own  fault  that  he  confides 
in  a  title  which  appears  defective  to  his  own 
eyes,  and  he  does  so  at  his  peril.  Now,  every 
equitable  title  is  incomplete  on  its  face;  it  is 
In  truth  nothing  more  than  a  title  to  go 
into  chancery  to  have  the  legal  title  conveyed, 
and  therefore  every  purchaser  of  a  mere 
equity  takes  it  subject  to  every  clog  that  may 
lie  on  it,  whether  he  has  had  notice  of  it  or 
not.'  This  language  is  very  sweeping  and 
positive.  The  same  doctrine  was  asserted  by 
Judge  Kennedy  in  Reed  v.  Dickey,  2  Watts 
469,  and  again  by  Gibson,  C.  J.,  in  Kramer 
V.  Arthurs,  7  Pa.  St.  165.  It  was,  however, 
flatly  denied  by  the  court  in  Bellas  v.  McCarty, 
10  Watts  13,  and  eVen  Judge  Kennedy  though 
dissenting  from  the  judgment,  concurred  in 
opinion  with  the  other  members  of  the  court 
that  protection  against  prior  equities,  of 
which  there  has  been  no  notice,  is  extended 
alike  to  the  purchasers  of  equitable  and  legal 
titles.  Indeed  it  is  difficult  to  see  how  the 
opposite  doctrine,  broadly  stated  as  it  was  by 
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Judge  Gibson,   can  be  reconciled   with  the 
recording  acts." 

Rule  in  Texas. 

In  General. 

The  decisions  of  the  Texas  courts  are  some- 
what conflicting  but  the  majority  of  cases 
support  the  general  rule  that  the  defense  of 
bona  fide  purchaser  of  land  is  available  only 
to  the  purchaser  of  a  legal  title.  York  v. 
McNutt,  16  Tex.  16,  67  Am.  Dec.  607;  Hill 
V.  Moore,  62  Tex.  610;  Patty  v,  Middleton, 
82  Tex.  586,  17  S.  W.  909-,  Daniel  v.  Mason, 
90  Tex.  240,  38  S.  W.  161,  69  Am.  St.  Rep. 
815;  National  Oil,  etc.  Line  Co.  v.  Teel,  95 
Tex.  586,  68  S.  W.  979,  affirmmg  67  S.  W. 
545;  Man^um  v.  White,  16  Tex.  Civ.  App. 
254,  41  S.  W.  80;  Slaughter  v.  Coke  County, 
34  Tex.  Civ.  App.  598,  79  S.  W.  863;  Derret 
V.  Britton,  35  Tex.  Civ.  App.  485,  80  S.  W. 
562;  Lyster  v.  Leighton,  36  Tex.  Civ.  App. 
62,  81  S.  W.  1033;  Texas  Consol.  Compress, 
etc.  Assoc.  V.  Dublin  Compress,  etc.  Co.  38 
S.  W.  409;  Blair  v.  Hennessy,  138  S.  W. 
1076;  Spotts  v.  Whitaker,  157  S.  W.  422; 
King  V.  Diffey,  192  S.  W.  262;  Hennessy  v. 
Blair,  reported  post,  this  volume,  at  page  474. 
See  also  Johnson  v.  Newnuua,  43  Tex.  641; 
Cantrell  v.  Dyer,  6  Tex.  Civ.  App.  551,  25 
S.  W.  1098;  Williams  v.  Rand,  9  Tex.  Civ. 
App.  631,  30  S.  W.  509 ;  Storms  v.  Mundy,  46 
Tex.  Civ.  App.  88,  101  S.  W.  258;  Laflfare  v. 
Knight,  101  S.  W.  1034. 

Thus  in  Hill  v.  Moore,  62  Tex.  610,  an 
action  of  trespass  to  try  title  brought  by  the 
holders  of  an  equitable  title  to  land,  the 
court  said:  ''The  appellee  has  the  legal  title, 
and  that  in  a  court  of  law  would  prevail ;  but 
under  the  system  of  laws  and  procedure  in 
force  in  this  state,  an  action  of  trespass  to 
try  title  may  be  maintained  upon  an  equitable 
title;  by  which  is  meant  any  right  in  land 
inferior  to  the  legal  title,  such  as  a  court  of 
equity,  as  distinguished  from  a  court  of  law, 
in  the  exercise  of  its  well-recognized  powers, 
would  enforce.  It.  then  becomes  necessary  to 
inquire  whether,  under  the  facts  of  this  case, 
a  court  of  equity  would  extend  to  the  appel- 
lants the  relief  they  ask.  The  case  is  in  no 
manner  affected  by  the  laws  regulating  regis- 
tration, and  must  be  determined  by  the  rules 
applicable  to  the  rights  of  a  bona  fide  pur- 
chaser as  they  are  enforced  and  protected  in 
courts  of  equity.  It  is  a  well-recognized 
doctrine  in  equity,  that  a  bona  fide  purchaser 
of  the  legal  title  to  property,  who  pays  a 
valuable  consideration  therefor,  without  no- 
tice, actual  or  constructive,  of  the  right  of 
other  persons,  is  entitled  to  protection  against 
others  who  may  have  equitable  title  to  or  in- 
terest in  the  thing  purchased;  and  it  matters 
not  whether  the  thing  purchased  be  real  or 


personal  property.  Story's  Eq.  409,  435, 
436;  Pomeroy'sEq.  735-785;  Bispham's  Prin- 
ciples of  Equity,  328;  Perry  on  Trusts,  218; 
Johnson  v.  Newman,  43  Tex.  641;  Flanagan 
v.  Pearson,  50  Tex.  383 ;  2  Sugden  on  Vendors 
(7th  Am.  ed.)  507,  526;  Basset  v.  Nosworthy, 
2  White  &  T.  Lead.  Cae.  pt.  1,  2.  In  the 
notes  to  the  elementary  works  referred  to 
cases  are  fully  cited,  lliat  no  one  can  ordi- 
narily pass  greater  title  than  he  has  to  per- 
sonal property  does  not  militate  against  this 
rule;  for  if  one  have  the  legal  title  to  sucli 
property,  in  which  others  have  an  equitable 
title  or  interest,  he  may  pass  the  legal  title 
which  he  has,  and  equity  will  protect  the 
purchaser  if  he  brings  himself  within  the  rule, 
stated.  If  the  legal  title  to  property,  real  or 
personal,  stands  in  the  name  of  one  of  several 
copartners,  while  the  equitable  title  stands  in 
the  partnership,  by  reason  of  the  fact  that  it 
was  bought  with  partnership  funds,  and  by 
reason  of  the  death  of  the  others  the  partner 
so  holding  the  legal  title  should  become  the 
survivor,  no  one  would  doubt  that  a  bona 
fide  purchaser  from  him  for  value,  and  with- 
out notice  of  rights  in  others,  would  be  pro- 
tected; and  so,  not  for  the  reason  that  for 
certain  purposes  he  would  have  power  to  sell, 
but  because  he  sells  as  apparent  owner.  In 
this  case  no  facts  were  shown  which  would 
have  empowered  Jowell  to  sell  the  interest  of 
his  child;  but  the  fact  that  he  was  the  sur- 
vivor of  a  quasi  partnership  created  by  law, 
between  married  persons,  would  not  affect 
the  question  under  consideration.  The  ap- 
parent title  in  his  hands  would  be  subject 
to  the  same  rules  as  govern  in  other  cases, 
even  though  he  be  considered  a  trustee  holding 
for  the  heir  of  his  deceased  wife.  It  is  also 
generally  held,  that  one  who  in  good  faith, 
for  value  and  without  notice,  purchases  an 
equity  and  afterwards  acquires  the  legal 
title,  is  also  entitled  to  protection  against 
a  prior  equity.  This  is  certainly  true  if  the 
purchaser  has  no  notice  at  the  time  he  ac- 
quires the  legal  title.  Under  these  rules  what 
are  the  rights  of  the  parties  in  this  cause? 
The  certificate  on  which  the  patent  to  the 
land  in  controversy  issued  had  been  located 
prior  to  the  time  the  appellee  purchased  it 
and  the  land,  and  on  the  purchase  so  made 
a  patent  issued  to  the  appellee  directly.  Un- 
der this  state  of  facts  it  must  be  presumed 
that  the  conveyances  mentioned  in  the  state- 
ment of  facts  passed  to  the  appellee  the  legal 
title  to  the  certificate,  as  did  the  patent 
pass  to  him  the  legal  title  to  the  land.  The 
appellee  then  became  the  purchaser  of  the 
legal  title." 

And  so  in  Daniel  v.  Mason,  90  Tex.  240,  38 
S.  W.  161,  59  Am.  St.  Rep.  815,  reversing  36 
S.  W.  1113,  it  was  said:  "In  the  case  before 
us  the  legal  title  was  in  Nora  Daniels;  but 
during  coverture,  in  the  absence  of  special 
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circumatanees  not  shown  to  have  existed,  she 
was  without  capacity  to  convey,  whether  the 
land  be  considered  community  or  her  separate 
estate;  uid  the  rules  of  equity,  established 
for  the  protection  of  bona  fide  purchasers 
against  secret  or  undisclosed  equities  in  the 
thing  conveyed,  afford  purchasers  from  her, 
and  those  claiming  under  them,  no  protection 
against  the  consequences  of  such  want  of  ca- 
pacity, though  they  were  ignorant  thereof.*' 
But  it  was  held  further  that  "a  bona  fide  pur- 
chaser for  value,  from  the  holder  of  the  legal 
title  with  no  capacity  to  contraQt,  will  be  pro- 
tected against  the  subsequent  claims  of  such 
vendor  and  his  heirs,  seeking  to  avoid  the 
binding  force  of  such  contract  by  reason  of 
such  want  of  capacity,  on  the  ground  that 
such  purchaser  had  no  notice  of  such  want  of 
capacity."  • 

However  in  two  cases  in  the  Texas  supreme 
court  protection  has  been  given  to  the  inno- 
cent purchaser  of  an  equitable  interest  in 
land.  Batts  v.  Scott,  37  Tex.  69;  Edwards  v. 
Brown,  68  Tex.  329,  4  S.  W.  380,  5  S.  W.  87. 
Thus  in  the  case  last  cited  the  court  said: 
"We  have  endeavored  to  show  that  the  legal 
title  to  land  in  controversy  in  this  suit  was 
in  £.  W.  Brown  at  the  time  of  his  death, 
though  appellee,  as  his  divorced  wife,  had  an 
equal  beneficial  interest  in  the  property,  and 
by  this  means  to  bring  the  case  strictly  with- 
in the  rule  laid  down  in  Hill  v.  Moore,  62 
Tex.  610,  cited  in  the  former  opinion.  But 
we  do  not  wish  to  be  understood  as  holding 
that  it  was  necessary  that  this  should  be  done 
in  order  to  uphold  the  decision  in  this  case. 
The  policy  of  our  laws  is  to  protect  pur- 
chasers a^inst  secret  titles,  whether  they  be 
legal  or  equitable;  and  justice  demands  this 
in  the  one  case  as  well  as  in  the  other.  In 
fact,  our  registration  acts  protect  innocent 
purchasers  as  fully  against  the  legal  title  as 
against  an  equitable  claim.  There  has  been  a 
confiict  of  decision  upon  this  question  in 
courts  of  equitable  jurisdiction,  mostly  in 
suits  which  have  been  brought  to  enforce  the 
right  of  dower.  Judge  Story,  after  stating 
that  it  had  been  held  by  tribunals  of  high 
authority  that  a  plea  of  bona  fide  purchaser 
would  not  prevail  against  a  suit  in  equity 
for  dower — ^that  being  a  legal  estate,  says: 
'Other  learned  minds  have,  however,  arrived 
at  a  different  conclusion,  and  have  insisted' 
that,  upon  principle,  the  plea  of  a  purchaser 
for  a  valuable  consideration  without  notice, 
is  a  good  plea  in  all  cases  against  a  legal, 
as  well  as  against  an  equitable  claim,  and 
that  dower  constitutes  no  just  exception  to 
the  doctrine.  They  put  themselves  upon  the 
general  principles  of  conscience  and  equity, 
upon  which  such  a  plea  must  always  stand; 
that  such  a  purchaser  has  an  equal  right  to 


bona  tide  and  honestly  paid  his  money,  no 
person  has  a  right  to  require  him  to  discover 
any  facts  which  shall  show  an  infirmity  in 
his  title.  The  general  correctness  of  the  doc- 
trine cannot  be  doubted,  and  the  only  recog- 
nized exception  seems  to  be  that  of  dower,  if 
that  can  be  deemed  a  fixed  exception.'  (1 
Story's  Eq.  Jur.  sec.  631.)  Upon  the  general 
principles  of  conscience  and  equity,  to  which 
this  learned  jurist  appeals,  we  see  no  good 
reason  why  the  purchaser  in  this  case  should 
not  be  protected,  although  the  title  of  ap- 
pellee should  be  held  a  legal  and  not  merely 
an  equitable  one.  The  distinction  between 
the  legal  and  equitable  title  as  applied  to 
this  class  of  cases  is  shadowy  and  arbitrary, 
and  ought  not  to  be  recognized  under  our 
blended  systexp  and  the  general  policy  of  our 
registration  laws.  The  case  before  us  well 
illustrates  the  justice  of  the  doctrines  which 
we  have  announced.  In  1854  the  husband  ob- 
tained a  patent  in  his  own  name  as  assignee 
to  the  land  in  controversy.  Appellee  obtained 
a  divorce  in  1862,  but  did  not,  in  her  action, 
set  up  any  claim  to  the  community  property. 
The  husband  died,  having  married  again  and 
having  devised  the  lands  to  his  second  wife; 
the  purchaser  from  the  devisee  was  ignorant 
that  Brown  ever  had  a  former  wife,  and  paid 
for  the  land,  after  having  examined  the  rec- 
ord and  found  upon  its  face  a  perfect  title  in 
the  devisee  by  consecutive  chain  from  the 
sovereignty  of  the  soil.  Justice  demands  that 
a  title  so  acquired  should  be  protected." 

Likewise,  in  Batts  v.  Scott,  37  Tex.  59, 
the  court  said:  ''It  is  believed  that  under 
our  law  and  the  frequent  decisions  of  this 
court,  an  innocent  purchaser  of  an  equitable 
title  to  land  is  as  much  entitled  to  protection 
as  the  purchaser  of  a  legal  title.  ...  It 
is,  however,  claimed  that,  as  Mrs.  Hammett's 
is  only  an  equitable  title,  that  the  title  should 
be  held  subordinate  to  appellant's  prior  equi- 
ties, and  that  therefore  the  judgment  in  her 
favor  is  erroneous.  But  it  should  be  re- 
membered that  equity  follows  the  law,  and 
that  the  same  rules  for  the  registration  of 
legal  titles  and  interest  must  be  observed  in 
regard  to  equitable  titles  and  interests,  and 
that  appellants,  in  failing  and  neglecting  to 
record  their  deeds  of  trust  until  after  the  pur- 
chase by  Hammett,  thereby  lost  all  claim  to 
a  priority  of  equities.  .  .  .  We  think  the 
judgm^t  in  favor  of  Mrs.  Hammett  fully 
sustained  by  the  law  and  the  equities  of  this 
case,  and  that,  in  so  far,  it  should  be  af- 
armed." 

GOimiAOT  TO  PUBCRASB. 

In  Slaughter  v.  Coke  County,  34  Tex.  Civ. 
App.  598,  79  S.  W.  863,  a  case  involving  the 


protection  and  support  as  any  other  claimant,  i    rights   of  a  purchaser   from  one  who  con- 
and  that  he  has  a  right  to  say,  that  having  |    tracted  to  buy  land  from  a  county,  the  court 
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said:  '^It  appears  very  clear  from  the  au- 
thorities that  the  protection  given  to  pur- 
chasers for  valuable  consideration  without  no- 
tice extends  only  to  cases  where  they  have 
taken  a  conveyance;  in  other  words,  where 
they  have  purchased  the  legal  title.  .  .  . 
But  where  the  purchase  is  only  of  the  equita- 
ble title,  it  is  taken  with  all  its  imperfections 
and  equities,  notwithstanding  a  valuable  con- 
sideration may  have  been  given,  and  there 
may  have  been  no  notice  of  the  equity  or 
defense  against  the   title/' 

In  York  v.  McNutt,  16  Tex.  16,  67  Am.  Dec. 
607,  the  court  said  in  connection  with  the 
question  of  the  rights  of  the  assignee  of  a  bond 
for  title:  "The  appellant,  in  his  argument, 
states  that  the  only  point  in  the  record  is, 
whether  the  illegality  of  the  consideration  of 
the  bond  is  such  as  to  avoid  it  in  the  hands 
of  an  innocent  purchaser  without  notice,  the 
bond  never  having  been  repudiated  by  Mc- 
Nutt until  the  sale  from  him  to  Means,  which 
was  years  after  the  bond  came  by  assignment 
into  the  hands  of  York.  The  point  involves 
important  considerations,  and  under  a  more 
full  discussion  might  require  an  extended  ex- 
amination. For  the  present,  the  inquiry  will 
be  restricted  to  such  views  as  are  essential 
to  the  disposition  of  the  question.  It  must 
be  admitted  that  there  is  great  apparent 
hardship  in  affecting  the  subsequent  vendees 
with  all  equities,  though  latent,  which  may 
subsist  between  the  vendor  and  the  first  ven- 
dee, where  the  sale  is  only  of  the  equitable 
title,  and  especially  so  where  the  rule  is  well 
established,  that  a  subsequent  purchaser  with- 
out notice  will  be  protected  against  the  equi- 
ties of  the  vendor,  or  those  claiming  in  priv- 
ity under  him.  But  it  appears  very  clearly 
from  the  authorities,  that  the  protection 
given  to  purchasers  for  valuable  consideration 
without  notice,  extends  only  to  cases  where 
they  have  taken  a  conveyance,  or,  in  other 
words,  where  they  have  purchased  the  legal 
title.  .  .  .  But  where  the  purchase  is  only 
of  the  equitable  title,  it  is  taken  with  all  its 
imperfections  and  equities,  notwithstanding 
a  valuable  consideration  may  have  been 
given,  and  there  may  have  been  no  notice  of 
the  equity  or  defense  against  the  title." 

So  in  Spotts  V.  Whitaker  (Tex.)  167  S.  W. 
422,  it  was  said:  "The  title  of  an  obligee 
in  a  bond  for  title  such  as  Roberts  bad  is 
equitable  in  its  nature,  and  subsequent  pur- 
chasers and  incumbrancers  take  same  charged 
with  all  its  imperfections  and  subject  to  all 
defects  to  which  it  would  be  subject  in  Rob- 
erts' hands.  .  .  .  The  rule  recognized  in 
the  cases  cited  is  in  no  wise  affected  by  the 
equitable  maxim  that  between  equal  equities 
the  first  in  time  shall  prevail.  It  is  true, 
Whitaker's  title  is  equitable  in  its  nature, 
the  legal  title  remaining  in  the  state,  but  he 
stands  in  Hinson's  shoes,  and  the  right  of 


cancellation  which  he  ia  eeekiBg  is  a  right  to 
which  Hinson  would  have  been  entitled  had 
he  not  conveyed.  It  is  therefore  manifest 
that  the  maxim  has  no  application.  For 
both  of  the  reasons  indicated  we  think  it  is 
quite  clear  that  appellants  were  not  entitled 
to  the  protection  which  is  ordinarily  accorded 
to  innocent  incumbrancers  for  value,  and  that 
judgment  was  properly  rendered  canceling 
the  deed  of  trust  executed  by  Roberts.  Whit- 
aker's failure  to  pay  the  annual  interest  in- 
stalments due  to  the  state  on  November  1st 
in  the  years  1910  and  1911  in  no  wise  im- 
paired his  right  to  the  relief  he  sought  there- 
in. His  delinquency  in  this  respect  oon- 
cemed  the  state  only  and  subjected  the  pur- 
chase of  the  land  to  forfeiture;  but  tmtil  such 
forfeiture  had  been  made  and  entered  bv  the 
*land  commissioner  in  the  manner  provided 
by  law,  his  title  was  not  affected.  The  in- 
terest payments  were  made  by  E.  B.  Spotts, 
who  made  same  to  protect  the  title  to  the 
land  upon  which  he  was  claiming  a  lien. 
The  court  in  its  decree  protected  him  in  tlieee 
payments  by  fixing  the  amount  of  same  as  a 
lien  upon  the  premises,  and  this  was  all  that 
he  could  ask  in  this  respect." 

Assignment  of  Mineral  Rights. 

In  National  Oil,  etc.  Co.  ▼.  Teel,  95  Tex. 
686,  68  S.  W.  979,  a  suit  to  cancel  certain 
contracts  purporting  to  convey  mineral  rights, 
wherein  it  was  alleged  and  was  found  that 
the  contracts  were  procured  by  fraud,  and 
that  assignments  thereof  were  for  value  and 
without  actual  notice  of  the  alleged  fraud, 
the  court  said:  "Is  the  plea  of  innocent  pur* 
chasers  a  valid  defense  to  this  action?  In 
order  to  decide  this  questioUj  it  is  necessary 
to  determine  the  nature  of  the  contracts  under 
which  the  plaintiffs  in  error  claim.  Viewing 
the  written  agreements  in  the  light  most 
favorable  to  these  parties,  they  do  not  pass 
an  interest  in  the  lands,  but  are  mere  con- 
tracts for  an  option  by  which  they  may  ac- 
quire such  interest.  A  naked  agreement  by 
which  one  promises  to  convey  to  another  an 
interest  in  land  in  consideration  of  money 
to  be  paid,  or  acts  to  be  performed  by  such 
other,  but  which  does  not  bind  the  other  to 
pay  or  perform  the  consideration,  as  the  case 
may  be,  cannot  be  enforced.  In  such  case 
there  is  a  want  of  mutuality  in  the  agreement. 
The  one  party  promises  to  do  something — 
the  other  does  not  promise  absolutely  to  do 
anything;  hence  there  is  no  consideration  to 
support  a  contract,  and.  it  is  void.  On  the 
other  hand,  a  promise  to  give  an  option  is 
valid  if  supported  by  an  independent  consider- 
ation. For  example,  if  a  sum  of  money  be 
paid  for  the  option,  the  promisee  may.  at  his 
election,  enforce  the  contract.  Each  of  the- 
contracts  in  this  case  purports  upon  its  facr. 
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to  have  been  executed  in  consideration  of  tlie 
payment  of  one  dollar ;  and  though  the  plain- 
tiff below  pleaded  that  no  consideration  was 
paid,  there  was  no  evidence  that  the  recitals 
as  to  the  considerations  in  the  contracts  were 
not  true.    Whether  the  recital  of  *one  dollar/ 
— commonly  called  a  nominal  consideration, — 
is  hutiicient  to  support  the  contracts  we  need 
not  discuss, — though  there  is  very  high  au- 
thority for  holding  that  such  recital  is  suffi- 
cient for  the  purpose.     Davis  t.  Wells,  104 
U.  S.  159  [26  U.  S.  (L.  ed.)  686].    Treating 
the  contracts  as  if  supported  by  a  considera- 
tion, the  question  recurs,  can  the  assignee  of 
such  a  contract,  or  the  vendee  of  the  right 
secured    by    it,    shield   himself    against    the 
fraud  of  h|s  assignor  in  its  procurement  by 
showing  that  he  is  a  purchaser  for  value 
^  without  notice  of  the  fraud  ?    We  have  found 
but  one  case  in  our  reports  in  which  a  like 
question  was  considered,  and  it  seems  decisive 
of   the  point  against  the  plaintiff  in  error. 
In    York   v.    McNutt,   16   Tex.    13,   McNutt 
gave  one  Hughes  a  bond  for  title  for  a  tract 
of  land,  the  consideration  being  money  won 
at  cards.    Hughes  sold  the  land  to  one  Cox, 
who  sold  again  to  York.    It  was  held  that  the 
fact  that  York  occupied  the  position  of  an 
innocent  purchaser  did  not  entitle  his  admin- 
istrator to  recover  the  land.     In  disposing 
of  the  case.  Chief   Justice  Hemphill  says: 
*It  must  be  admitted  that  there  is  great  ap- 
parent hardship  in  affecting  subsequent  ven- 
dees  with   all   the   equities,   though   latent, 
which  mav  subsist  between  the  vendor  and 
the  first  vendee,  where  the  sale  is  only  of  the 
equitable  title,  and  especially  so  where  the 
rule  is  well  established  that  a  subsequent 
purchaser  without  notice  will   be  protected 
against  the  equities  of  the  vendor  or  those 
claiming  in  privity  under  him.     But  it  ap- 
pears very  clear  from  the  authorities  that  the 
protection  given  to  purchasers  for  valuable 
consideration  without  notice,  extends  only  to 
eases  where  they  have  taken  a  conveyance, 
or,  in  other  words,  where  they  have  purchased 
the  legal  title.    Dart  on  Vendors,  462,  4  Dess. 
274,  8  Cranch  462,  10  Pet.  177,  7  Pet.  252. 
But  where  the  purchase  is  only  of  the  equita- 
ble, it  is  taken  with  all  its  imperfections  and 
equities,    notwithstanding    a    valuable   con- 
sideration  may   have  -  been  given  and   there 
may  have  been  no  notice  of  the  equity  or  de- 
fense against  the  title.     12  Serg.  &  E.  389; 
2  Watts  4.59.    In  the  case  of  Chew  v.  Bamet, 
11  Serg.  &.  R.  (Pa.)  389,  the  court  say  that, 
''when  it  is  asserted  that  a  piurchaser  for  a 
valuable    consideration   takes  the   title   free 
of  every  trust  or  equity  of  which  he  has  no 
notice,  it  is  intended  of  the  purchase  of  a 
title  perfect  on  its  face;  for  every  purchaser 
of  an  imperfect  title  takes  it  with  all  its  im- 
perfections on  its  head.    It  is  his  own  fault 
that  he  confides  in  a  ti'tle  which  appears  de- 
fective, and  he  does  so  at  his  peril."  *    When 


it  is  considered  that  but  for  the  ill^ality 
of   the  consideration  of  his   bund   for   title, 
Hughes  acquired  thereby  a  perfect  equitable 
title  to  the  land, — a  title  as  effective  under 
our  system  of  practice  as  the  legal  title, — it 
seems  that  this  is  a  very  pronounced  deci- 
sion.    By  the  contracts  in  the  present  case, 
Nicholson  acquired  no  title  to  the  lands;  at 
most,  he  secured  only  the  right  to  acquire 
an  interest  in  the  lands,  by  complying,  at  his 
election,  with  the  stipulations  on  his  part. 
Until  compliance  he  had  no  legal  title  in 
the  lands  themselves;   and  as  a  rule,  it  is 
only  the  purchaser  of  the  legal  title  who  can 
assert  the  equity  of  an  innocent  purchaser. 
If  Nicholson  or  Mundy  had  so  complied  when 
the  latter  made  the  sales  to  the  defendant 
companies,    their    position    may    have    been 
different.    Furthermore,  the  instriunents  be- 
ing   merely    contracts    by    which    Nicholson 
could  acquire  an   interest  in   the   lands,  it 
seems  to  us   they   fall   within   the   rule  of 
'written  instruments  not  n^otiable  by  law,' 
with  reference  to  which  article  309  of  our 
Revised  Statutes  provides  that  'the  assignee 
of  any  instrument  mentioned  in  the  preceding 
article  may  maintain  an  action  thereon  in  his 
own  name,  but  he  shall  allow  every  discount 
and  defense  against  the  same  which  it  would 
have  been  subject  to.  in  the  hands  of  any 
previous  owner  before  notice  of  the  assign- 
ment was  given  to  the  defendants;  and  in 
order  to  hold  the  assignor  as  surety  for  the 
paym^it    of    the    instrument,    the    assignee 
shall  use  due  diligence  to  collect  the  same.' " 

OoMMXJNrTY  Pbopebtt. 

A  purchaser  of  community  property  from  a 
surviving  husband  in  whose  name  the  title 
stands  is  entitled  to  protection  as  a  bona  fide 
purchaser  as  against  the  heirs  of  the  wife. 
Patty  V.  Middleton,  82  Tex.  686,  17  S.  W. 
909;  Mangum  v.  White,  16  Tex.  Civ.  App. 
254,  41  S.  W.  80;  Lyster  v.  Leighton,  36 
Tex,  Civ.  App.  62,  81  S.  W.  1033. 

In  the  case  last  cited  the  court  said:  ''It 
is  well  settled  that  one  who  purchases  land 
for  value  from  the  holder  of  the  legal  title 
will  be  protected  against  the  claim  of  the 
beneficial  owner  provided  he  has  no  notice 
of  such  claim  at  the  time  of  his  purchase,  and 
this  defense  is  available  to  a  purchaser  from 
the  husband  after  the  death  of  the  wife  of 
community  property  held  in  the  name  of  the 
husband.  Edwards  v.  Brown,  68  Tex.  329; 
Puncy  V.  May,  76  Tex.  565;  Patty  v.  Middle- 
ton,  82  Tex.  586.  If  it  be  conceded  as  con- 
tended by  plaintiffs  in  error  that  defendants 
in  error  are  charged  with  notice  of  the  re- 
cital in  the  deed*  from  Thomas  C.  Nelson  and 
Julia  H.  Nelson,  that  on  November  27,  1872, 
the  date  of  said  deed,  the  said  Julia  H.  Nelson 
was  the  wife  of  Thomas, C.  Nelson,  knowledge 
of  that  fact   cannot  be  held  notice   of  the 
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existence  of  such  marital  relations  on  Septem- 
ber 2,  1873^  when  the  land  wae  reconveyed  to 
Thomas  Xelson,  unless  it  be  held  that  when 
once  the  marriage  relation  is  shown  to  exist 
its  continuance  will  be  presumed  until  its 
dissolution  is  shown.  If  such  presumption 
obtains  then  defendants  in  error  must  be  held 
to  be  innocent  purchasers,  because  they  had 
no  notice  of  the  fact  that  Mrs.  Nelson  was 
dead  at  the  time  the  land  was  conveyed  by  her 
husband  to  Mallalieu  nor  at  any  time  prior 
to  defendants  in  error's  purchase.  We  think 
upon  the  facts  found  the  trial  court  cor- 
rectly held  that  defendants  in  error  were  en- 
titled to  hold  the  land  as  innocent  purchasers 
for  value." 

In  Mangmn  v.  White,  16  Tex.  Civ.  App. 
254,  41  S.  W.  80,  it  was  said:  "We  under- 
stand the  law,  as  now  settled  by  the  decisions 
of  our  supreme  court,  to  be,  that  one  may 
purchase  land  from  another,  who  holds  the 
legal  title,  without  inquiry  as  to  the  existence 
of  an  equitable  title  in  the  conmiunity  estate, 
unless  circumstances  are  brought  to  his  at- 
tention reasonably  sufficient  to  suggest  such 
inquiry;  and  that,  if  he  so  purchases  the  legal 
title  and  pays  value  for  it,  without  such  no- 
tice, he  takes  the  land  freed  from  the  claims 
of  the  owners  of  the  equitable  community 
title.  Patty  v.  Middleton,  82  Tex.  586;  Ed- 
wards V.  Brown,  68  Tex.  329.  The  theory 
of  these  decisions  is,  that  the  possession  by 
the  vendor  of  muniments  showing  the  legal 
title  in  him  is  sufficient  guaranty  to  the  pur- 
chaser, until  further  inquiry  is  suggested  by 
circumstances  brought  hcnne  to  him,  that  the 
title  is  as  the  papers  show  it  to  be,  and  that 
if  he  buys  upon  the  faith  of  such  evidences, 
he  is  entitled  to  protection  against  those 
for  whom  the  legal  title  is  partly  held  in 
trust.  It  does  not  appear  that  White  knew 
of  any  one  of  the  circumstances  which  are 
relied  on  here  as  sufficient  to  put  him  on  in- 
quiry. The  conclusiiMi  from  the  facts  stated 
is  that  he  bought  solely  upon  the  evidence  of 
title  in  John  Lee,  without  knowledge  of  any 
of  the  other  facts  appearing." 


TOBET  xrr  AI- 

V. 

XII.BOURNE  ET  AXi. 

United    States    Circuit    Court    of    Appeals, 
Ninth  Circuit— May  3,  1916. 

2:^2  Fed,  760. 


appeal  and  Error  — >  Scope  of  Review 
—  Fittdlnffs  of  Faet. 

The  trial  court's  findings  in  a  suit  in  equity 
are  presumptively  correct,  and  will  not  be 


disturbed  on  appeal,  unless  an  obvious  error 
has  intervened  in  the  application  of  the  law, 
or  serious  or  important  mistake  has  been 
made  in  consideration  of  the  evidence,  espe- 
cially in  a  case  in  which  the  testimony  was 
taken  in  open  court,  so  that  the  trial  court 
had  the  opportunity  of  observing  the  demean- 
or of  the  witnesses,  while  the  appellate  court 
has  before  it  only  a  condensed  printed  state- 
ment  of  the  evi(V.;nce. 

Vendor  and  Furebaser  —  Bona  X*ide 
Pnroliaser  —  Pnrekase  of  EqnitaUe 
Title. 

The  defense  of  bona  fide  purchaser  with- 
out notice  is  not  applicable  lo  the  purchase 
of  an  equity  only  in  land. 

[See  note  at  end  of  this  case.] 

Subsequent  Aoquirenient  of  Xies^l 
Title. 

Where  a  contract  for  the  purchase  of  land 
was  procured  by  fraud,  but  was  assi^^ed  to 
an  innocent  purchaser,  and  by  agreement  of 
all  the  parties  the  deed  was  made  directly  to 
the  assignee,  he  can  defend  as  a  bona  fide 
purchaser,  the  same  as  if  the  deed  had  been 
made  to  the  original  purchaser  and  the  land 
then  conveyed  to  the  assignee. 

Burden  of  ProTin^  Bona  Fide  Pvr* 
obase. 

In  a  suit  to  set  aside  a  conveyance  for 
fraud,  the  burden  of  proving  the  defense  of 
bona  fide  purchaser  is  on  the  defendant. 

OonstruetiTe  Hotiee  of  Fraud* 

To  affect  a  bona  fide  purchaser  for  value 
of  land  with  constructive  notice  of  fraud  by 
his  predecessor,  the  means  of  knowledge  must 
be  such  that  it  was  gross  or  culpable  n^- 
ligence  not  to  acquire  the  knowledge;  it  not 
being  sufficient  that  he  could  have  obtained 
the  knowledge  by  prudent  caution. 

Same. 

In  a  suit  to  recover  land  from  the  assignee 
of  the  original  purchaser  because  of  fraud 
in  procuring  the  contract,  the  evidence  is  beld 
to  sustain  a  finding  that  the  assignee  had  no 
notice  of  the  fraud  at  the  time  he  paid  the 
consideration  therefor. 

Appeal  from  United  States  District  Court, 
District  of  Oregon:    Bkan,  Judge. 

Action  by  Frank  L.  Tobey  et  al.,  plaintiffs, 
against  Edward  C.  Kilbourne  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiffs 
appeal.    Affibmed. 

[761]  The  appellees  were  the  principal 
stockholders  of  the  Kilboume  A  Clark  Com- 
pany, a  corporation  of  Seattle,  Wash.,  en- 
gaged in  furnishing  electrical  supplies,  ma- 
chinery, and  installing  pumping  plants  for 
irrigation  projects.  De  Larm  and  Biehl  ^vere 
the  managers  and  the  principal  stockholders 
in  the  Columbia  River  Orchards  Company, 
which  had  an  irrigation  project  at  Wahluke, 
in  Washington.  To  finance  the  project  tbey 
had  issued  $300,000  of  bonds,  of  which  a  trust 
company  at  Seattle  was  the  trustee.  In  1910 
De  Larm,  for  his  corporation,  made  a  contract 
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with  Kilboume  &  Clark  Company,  whereby 
the  latter  was  to  build  a  concrete  pumping 
station  and  install  the  necessary  machinery 
thereat,  including  pipes  from  the  Columbia 
river  to  the  irrigation  ditch.  The  building 
of  the  irrigation  ditch  was  let  to  another 
contractor.  Before  proceeding  with  the  con- 
tract the  appellees  inquired  of  De  Larm 
concerning  the  financial  resources  of  his  com- 
pany, and  De  Larm  made  a  statement  show* 
ing  apparent  net  assets  of  about  $600,000 
over  and  above  debts,  including  the  bond  issue 
above  referred  to.  The  appellees  made  in- 
quiry  of  others,  and  obtained  verification  of 
De  Larm's  statement  ccmceming  the  bonds. 
They  proceeded  with  the  contract,  and  ex- 
pended thereon  about  $47,000,  upon  which 
De  Larm  made  payments  of  about  $4,000. 
In  July,  1910,  the  appellees  ceased  work,  for 
the  reason  that  De  Larm  oould  not  pay  them 
as  the  work  progressed,  and  as  provided  in 
the  contract. 

The  appellants  owned  4,350  acres  of  land 
in  Gilliam  county.  Or.,  with  an  equipment  of 
tools,  machinery,  and  stock  for  operating  the 
same.  They  entered  into  negotiations  with 
De  Larm  with  a  view  to  selling  said  properly 
to  his  company.  De  Larm,  at  his  own  ex- 
pense, took  E.  G.  Kilbourne,  as  a  soil  expert 
and  irrigation  engineer,  to  inspect  the  land. 
This  was  in  February,  1911.  De  Larm  pro- 
posed to  buy  the  land  and  to  pay  for  the 
same  with  the  bonds  of  his  corporation.  W. 
L.  Tobey,  one  of  the  appellees,  wait  to  Seattle 
to  investigate  the  bonds,  and  while  there 
talked  with  several  persons  whose  names  had 
been  suggested  to  him  by  De  Larm.  The  in- 
formation which  he  received  was  to  the  effect 
that,  if  the  securities  behind  the  bonds  had 
to  be  sold,  the  bonds  would  realize  about  80 
per  cent  of  their  face  value.  The  appellants 
had  offered  the  land  and  its  equipment  for 
sale  at  $120,000.  After  the  investigation 
made  by  W.  L.  Tobey,  they  demanded  more 
bonds  as  the  purchase  price,  and  the  result 
waa  that  a  contract  was  made  whereby  they 
were  to  receive  $140,000  in  bonds.  On  March 
if  1911,  deeds  to  the  lands  were  made  out, 
and  were  placed  in  escrow  until  March  24, 
1911.  In  the  meantime,  about  March  6th, 
De  Larm  proposed  to  Kilbourne  that  he  take 
the  land  in  payment  for  the  debt  of  the  irri- 
gation company  to  Kilboume  &  Clark  Com- 
pany of  $43,000,  and  in  further  payment  of 
the  expense  of  the  Kilboume  &  Clark  Com- 
pany in  proceeding  and  finishing  the  plant  at 
Wahluke.  On  March  8th  an  understanding 
was  reached  whereby  the  appellees  were  to 
take  the  ranch  as  security  for  the  claim  of 
their  company,  and  for  the  expenses  that 
they  would  incur  in  finishing  the  plant.  Sub- 
sequently the  agreement  was  changed,  and 
the  appellees  agreed  as  individuals  to  apsume 
the  $43,000  debt  which  was  owing  to  their 


company,  and  as  individuals  they  agreed  to 
complete  the  pumping  plant  at  Wahluke,  the 
estimated  cost  of  which  was  about  $16,000. 
They  also  agreed  to  install  a  second  pumping 
unit  at  the  demand  of  De  Larm.  In  consid- 
eration thereof,  De  Larm  agreed  to  turn  over 
to  them  the  land  in  controversy,  and  the 
equipment  of  the  same,  and  to  pay  a  debt  of 
$7,500  which  Kilboume  &>  Clark  owed  the 
Puget  Sound  Bridge  &  Dredging  Company, 
and  a  debt  of  $2,200  which  the  appellees' 
corporation  owed  the  Moran  Company.  There 
were  other  details  of  the  agreement  which 
need  not  here  be  referred  to.  The  deed  con- 
veying the  land  to  £.  C.  Kilboume  was  de- 
livered to  him  on  March  24,  1911,  and  he 
shortly  thereafter  deeded  the  land  to  C.  A, 
Kilbourne.  The  appellees  thereafter  carried 
out  their  agreement  with  the  irrigation  com- 
pany. In  September,  1911,  De  Larm  pro- 
posed to  the  appellees  that  they  place  a  sec- 
ond mortgage  of  $17,500  on  the  land  in 
controversy,  and  that  of  the  mbney  so  ob- 
tained $10,000  should  be  paid  De  Larm,  in 
consideration  for  which  he  would  release 
[762]  them  from  their  obligation  to  install 
the  second  unit  and  from  their  obligation  to 
complete  the  intake,  the  $7,500  remaining  of 
the  money  realized  on  the  mortgage  to  be 
paid  to  the  Puget  Sound  Bridge  &  Dredging 
Company  in  consideration  of  their  release  of 
the  lien  which  they  had  placed  on  the  pump- 
ing plant.  This  proposition  was  assented  to. 
The  mortgage  was  placed  of  record,  but  $7,- 
500  of  the  money  realized  thereoii  was  never 
paid  to  the  mortgagor.  De  Larm  received 
$10,000  of  the  money,  but  no  money  was  paid 
to  the  dredgiug  company.  Early  in  1912  the 
Columbia  Kiver  Orchards  Company's  scheme 
collapsed.  De  Larm  had  gone  wrong,  and  he 
became  a  fugitive  from  justice,  leaving  the 
irrigation  project  overwhelmed  with  addition- 
al issues  of  bonds  and  forged  securities. 
Thereafter  the  appellants,  finding  their  bonds 
worthless,  brought  the  present  suit>  charging 
the  appellees  as  coconspirators  with  De  Larm 
in  a  scheme  to  defraud,  and  alleging  that  De 
Larm  had  falsely  represented  to  the  appel- 
lants that  the  bonds  were  secured  by  mort- 
gages to  the  value  of  125  per  cent  of  the 
bonds  issued,  and  that  the  bonds  were  fur- 
ther secured  by  land  contracts,  and  that  the 
irrigation  company  owned  some  4,000  acres 
of  land,  and  had  options  upon  10,000  acres  of 
railroad  lands,  all  within  the  project,  which 
allegations  were  false,  and  known  by  De  Larm 
to  be  false.  The  appellants  alleged  that  they 
relied  upon  these  representations  and  believed 
them  to  be  true,  and  were  induced  thereby 
to  oonvey  their  land.  They  alleged  that  the 
appellees  had  knowledge  of  the  fraud  and 
were  parties  thereto.  The  appellees  in  their 
answer  alleged  that,  if  there  was  any  fraud, 
they  had  no  knowledge  or  notice  thereof,  that 
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they  paid  a  valuable  consideration  for  the 
land,  and  that  they  were  therefore  innocent 
purchasers  for  value  without  notice,  and  that 
they  fully  complied  with  their  contract  with 
the  Orchards  Company,  without  any  knowl- 
edge, notice,  or  suspicion  of  any  of  the  frauds 
alleged  in  the  bill. 

The  court  below  found  that  there  was  fraud 
as  alleged  in  the  bill,  but  found  that  the  ap- 
pellees were  innocent  purchasers  for  value 
without  notice,  and  dismissed  the  bill. 

A.  C,  Woodcock,  E.  R.  BrysoUy  R,  B,  Smithy 
John  M.  Williams  and  Louis  E.  Bean  for  ap- 
pellants. 

C.  E.  8.  Wood  and  Erskine  Wood  for  ap- 
pellees. 

Sitting:  Gilbert,  Ross  and  Mobbow,  Cir- 
cuit Judges. 

Gilbert,  J.  {after  stating  the  facta), — ^The 
court  below,  upon  the  evidence,  found  that 
the  appellees  were  not  parties  to  the  fraud, 
and  that  they  knew  nothing  about  it  until 
long  after  they  had  paid  the  full  considara- 
tion  which  they  agreed  to  pay  for  the  prop- 
erty; that  they  did  not  know  the  amount  of 
bonds  issued  by  the  Orchards  Company,  or 
the  securities  behind  the  bonds,  or  the  truth 
or  falsity  of  any  representations  made  by 
De  Larm  or  others  concerning  the  same,  or 
tlie  details  of  the  transactions  between  the 
appellants  and  De  Larm;  that  in  compliance 
with  their « agreement  when  they  took  the 
deed  to  the  land  the  appellees  assumed  and 
paid  a  debt  of  about  $43,000  due  the  Kil- 
bourne  &  Clark  Company  from  the  Orchards 
Company,  completed  the  pumping  plant  at  an 
expense  of  $16,000  or  $17,000,  and  paid  De 
'  Larm  $10,000,  all  before  they  had  any  notice 
or  knowledge  of  the  alleged  fraud;  that  dur- 
ing the  time  covered  by  these  transactions, 
the  bonds  of  the  Orchards  Company  were  gen- 
erally regarded  as  valid  securities,  and  were 
being  repeatedly  exchanged  at  par  for  prop- 
erty in  Seattle  and  elsewhere;  and  that  the 
appellees  paid  for  the  property  an  amount 
not  so  disproportionate  to  its  value  aa  to 
amount  to  a  fraud,  and  paid  the  same  in  good 
[763]  faith  and  without  notice  or  knowledge 
that  the  property  had  been  obtained  by  De 
Larm  from  the  appellants  through  fraud  and 
deceit. 

It  is  the  established  rule  that  the  findings 
of  the  trial  eourt  in  a  suit  in  equity  must 
bo  taken  as  presumptively  correct,  and  that 
unless  an  obvious  error  has  intervened  in 
the  application  of  the  law,  or  some  serious 
or  important  mistake  has  been  made  in  the 
consideration  of  the  evidence,  the  findings  will 
not  be  disturbed  by  the  appellate  court.  This 
rule  is  especially  applicable  in  a  case  in 
which,  as  here,  the  testimony  was  taken  in 


open  court,  where  the  trial  court  had  the 
opportunity  to  observe  the  demeanor  of  the 
witnesses  and  their  manner  of  testifying,  and 
the  appellate  court  has  before  it  only  a  con- 
densed printed  statement  of  the  evidence  as 
it  is  presented  under  the  new  equity  rule. 
Thorndyke  v.  Alaska  Perseverance  Min.  Co. 
164  Fed.  657,  90  C.  C.  A.  473;  Brandt  v. 
U.  S.  198  Fed.  449,  117  C.  C.  A.  208;  Harper 
V.  Taylor,  193  Fed.  944,  113  C.  C.  A.  572. 

It  is  contended  that  the  decree  of  the  court 
below  involves  error  of  law,  in  that  it  dis-' 
regards  the  rule  that  one  who  purchases  mere- 
ly an  equity  cannot  be  a  bona  fide  purchaser. 
It  is  true  that  the  defense  of  bona  fide  pur- 
chaser without  notice  is  not  applicable  to 
the  purchase  of  an  equity;  but  that  principle 
is  not  applicable  here,  for  the  reason  that  the 
appellees  purchased  no  equity,  but  purchased 
the  legal  title  to  the  property  in  controversy. 
The  contention  would  seem  to  be  based  upon 
the  first  agreement  between  the  appellees  and 
De  Larm,  which  contemplated  the  conveyance 
of  the  property  to  the  appellees  as  security 
only;  but  that  .agreement  was  changed  before 
the  appellants  made  their  deed,  and  the  result 
of  the  changed  agreement  was  that  all  of  Dc 
Larm's  interest  in  his  contract  with  the  ap- 
pellants was  transierred  to  the  appellees  for 
a  valuable  consideration,  and  the  deed  was 
made  directly  to  them. 

But  it  is  said  that  where,  by  virtue  of  the 
Assignment  of  a  contract  procured  by  fraud 
and  by  direction  of  the  defrauding  party, 
the  deed  is  made  directly  to  a  third  person, 
such  third  person  will  stand  in  no  other  or 
better  position  than  the  defrauding  party, 
and  is  not  an  innocent  purchaser.  We  know 
of  no  principle  of  law  upon  which  that  propo- 
sition can  be  sustained.  The  appellants  cite 
in  its  support  Torrey  v.  Buck,  2  N.  J.  £q. 
866;  Seibel  v.  Higham,  216  Mo.  121,  115  S. 
W.  987,  129  Am.  St.  Rep.  502,  and  Bonelli  v. 
Burton,  61  Ore.  429,  123  Pac.  37.  In  the 
case  first  cited  the  court  held  that  the  mere 
substitution  of  the  name  of  another  person 
as  the  grantee  in  a  deed,  at  the  instance  of 
the  original  contractor,  cannot  place  that 
person  in  the  position  of  a  bona  fide  pur- 
chaser without  notice.  But  it  does  not  ap- 
pear in  that  case  that  the  person  whose  name 
was  thus  substituted  was  without  notice  of 
the  fraud  practiced  by  the  contractor.  Both 
parties  joined  in  the  answer  to  the  bill,  and 
it  would  seem  from  the  opinion  that  the  court 
dealt  with  them  as  conspirators.  In  Bonelli 
V.  Burton  the  court  said: 

"Burton  did  not  allege  in  any  answer  that 
he  was  an  innocent  purchaser,  for  a  valuable 
consideration,  without  notice.  .  .  .  The  an- 
swer was  insufficient  in  the  particulars  noted; 
and,  such  being  the  case,  the  court  prop- 
erly disregarded  all  testimony  on  that  sub- 
ject." 
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[764]  In  Seibel  ▼.  Higliam,  the  person  to 
whom  the  deed  was  made  wa»  held  to  be  not 
an  innocent  purchaser,  for  the  reason  that 
the  evidence  showed  him  to  be  a  coconspirator 
with  othei'  parties  to  wrong  the  plaintiff. 
Cases  holding  the  contrary  are  McCleery  t. 
Wakefield,  76  la.  629,  41  N.  W.  210,  2  L.R.A. 
529;  Hall  v.  Kary,  133  la.  468,  110  N.  W. 
930,  119  Am.  St.  Rep.  639;  Augustine  v. 
Schmitz,  145  la.  591, 124  N.  W.  607,  and  Clem- 
mons  V.  McGeer,  63  Wash.  446,  115  Pac.  1081. 

Jhe  controlling  facts  here  are  that,  at  the 
time  when  the  appellees  purchased  the  prop- 
erty and  received  their  deed,  De  Larm  had  a 
contract  with  the  appellants  by  which  the 
latter  were  to  convey  the  property  to  the 
Orchards  Company  in  consideration  of  bonds 
of  that  company.  The  transfer  so  contem- 
plated in  the  contract,  instead  of  being  made 
by  &  eonveyanoe  to  De  Larm,  and  a  second 
conveyance  from  him  to  the  appellees,  was 
accomplished,  vith  the  assent  of  all  parties* 
by  a  deed  directly  from  the  appellajits  to  the 
appellees.  But  the  situation  is  precisely  the 
same  that  it  would  have  been  if  two  convey- 
ances had  been  made,  instead  of  one,  and  we 
think  the  court  below  properly  so  held. 

It  is  urged  that  the  appellees  have  not  met 
the  requirement  of  the  rule  that  where  fraud 
is  proved,  and  a  defendant  relies  upon  the 
defense  that  he  is  a  bona  fide  purchaser,  he 
must  all^e  and  prove  that  he  was  a  bona 
fide  purchaser  for  a  valuable  consideration 
paid  by  him,  without  notice  of  the  fraud  or 
of  such  facts  as  would  put  a  reasonably  pru- 
dent man  upon  inquiry,  and  that  the  burden 
of  proof  is  on  him  to  establish  the  defense. 
In  this  case  the  appellants  in  their  bill  of 
complaint  anticipated  and  negatived  the  de- 
fense that  the  appellee's  were  bona  fide  pur- 
chasers for  value.  It  has  been  held  that  in 
such  a  case  the  burden  of  proof  is  placed  upon 
the  plaintiff.  Verner  v.  Verner,  64  Miss.  184, 
1  So.  52.  But  in  the  federal  courts  it  may  be 
doubted  whether,  in  a  case  of  this  kind,  the 
burden  of  proof  is,  by  the  condition  of  the 
pleadings,  ever  shifted  from  the  defendant. 
The  rule  is  that  the  defendant  must  allege 
that  the  purchase  was  bona  fide  and  that  the 
consideration  was  actually  paid  prior  to  the 
receipt  of  notice  of  the  fraud.  Boone  v. 
Chiles,  10  Pet.  177,  9  U.  S.  (L.  ed.)  388; 
Simmons  Greek  Goal  Go.  v.  Doran,  142  U.  S. 
437,  12  S.  Ct.  239,  36  U.  S.  (L.  ed.)  1063; 
Johnson  v.  Georgia  Loan,  etc,  Go.  141  Fed. 
593,  72  G.  G.  A.  639;  United  States  v.  Hill, 
217  Fed.  841 ;  U.  S.  v.  Brannan,  217  Fed.  849, 
133  C.  C.  A.  559. 

And  it  is  not  held  in  the  federal  courts 
that  notice  of  facts  such  as  would  put  a  rea« 
f^onably  prudent  man  upon  inquiry  is  con- 
structive notice  of  the  fraud.  The  rule  of 
those  courts  is  that,  where  it  is  sought  to 
affect  a  bona  fide  purcVaser  for  value  with 


constructive  notice,  the  question  is  not  wheth- 
er he  had  the  means  of  obtaining,  and  might 
by  prudent  caution  have  obtained,  the  knowl- 
edge in  question,  but  whether  his  not  obtain- 
ing it  was  an  act  of  gross  or  culpable  negli- 
gence. Wilson  V.  Wall,  6  Wall.  83,  18  U.  S. 
(L.  ed.)  727;  U.  S.  v.  Detroit  Timber,  etc. 
Go.  200  U.  S.  321-333,  26  S.  Gt.  282,  50 
U.  S.  (L.  ed.)  499;  Reed  v.  Munn,  148  Fed. 
737,  80  G.  G.  A.  215. 

It  is  said  that  the  failure  of  the  appellees 
to  testify  to  lack  of  [765]  knowledge  prior  to 
the  performance  of  their  contract,  and  prior 
to  their  release  from  the  contract  to  install 
the  second  unit,  warrants  a  presumption  of 
notice  of  the  fraud  practiced  by  De  Larm 
upon  the  appellants.  In  considering  this  con- 
tention we  first  inquire:  What  w^as  the 
fraud?  According  to  the  bill  it  was  the  false 
representation  that  the  bonds  were  secured 
by  mortgages  to  the  value  of  125  per  cent 
of  the  amount  issued,  and  were  also  secured 
by  land  contracts,  and  that  the  Orchards 
Gompany  owned  4,000  acres  of  land,  and  had 
options  on  10,000  acres  of  railroad  lands  with- 
in the  project.  There  is  nothing  whatever  in 
the  testimony  to  show  that  the  appellees  were 
ever  aware  of  any  representations  made  by 
De  Larm  to  the  appellants,  and  it  is  not  con- 
tended that  they  had  such  knowledge.  But 
the  effort  of  the  appellants  is  to  sho;^  that 
the  appellees  must  have  known,  before  they 
completed  their  contract  with  the  Orchards 
Gompany,  that  the  bonds  transferred  to  the 
appellants  in  payment  for  their  property 
were  practically  valueless.  The  court  below 
credited  the  appellees*  testimony  to  the  con- 
trary, and  although  that  testimony  is  not  as 
explicit  and  direct  as  it  probably  would  have 
been  if  the  issues  had  been  differently  framed, 
wo  find  sufficient  in  the  evidence  to  support 
the  conclusion  of  the  court  below.  G.  A.  Kil- 
bourne  testified  that  neither  he  nor  his  cor- 
poration, directly  or  indirectly,  had  any  con- 
nection with  De  Larm  or  his  projects,  other 
than  their  contract  to  build  the  pumping 
plant,  and  that  he  knew  nothing  about  the 
value  of  the  bonds.  "I  knew  that  they  had 
a  good  proposition,  and  supposed  there  was 
$300,000  authorized,  and  that  the  property 
ought  to  be  perfectly  good  for  that  issue." 
He  testified  that  he  had  had  no  experience 
in  handling  bonds,  never  owned  one  in  his 
life.  In  answer  to  the  question  whether,  in 
dealing  with  a  corporation  claiming  to  own 
property,  where  it  claimed  that  its  resource? 
consisted  of  real  estate,  it  would  not  be  his 
duty  as  a  business  man  to  investigate,  he 
said: 

"It  might  be.  It  would  vary  under  dif- 
ferent circumstances,  according  to  the  degree 
of  confidence  I  had  in  them,  and  I  certainly 
had  a  good  deal  in  Mr.  De  Larm.  At  that 
time  he  impressed  me  very  favorably  indeed." 
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And  when  asked  about  the  Orchards  Com- 
pany's delay  in  paying  the  appellees,  he  said: 

"They  showed  at  the  time  a  very  plausible 
reason  for  not  paying  then,  but  made  assur- 
ances which  seemed  to  be  all  right  that  they 
would  be  able  to  pay  in  a  very  short  time^ 
a  few  weeks.  ...  I  knew  that,  if  they 
could  sell  enough  bonds  to  pay  for  their  plant, 
they  would  then  be  in  very  excellent  shape 
as  far  as  I  knew." 

When  asked  as  to  his  knowledge  up  to  the 
time  that  the  Orchards  Company's  scheme 
collapsed  that  they  were  unable  to  negotiate 
their  bonds  for  money,  he  answered: 

"No,  I  didn't  know  they  were  not  Able  to. 
I  knew  they  had  not  sold  any  so  far  for  cash ; 
that  is,  that  I  knew  of.'* 

Again,  he  testified: 

"I  thought  they  had  the  basis  of  a  fine 
proposition  there,  and  it  was  only  a  matter 
of  being  able  to  dispose  of  their  securities 
when  they « would  pay  us  and  go  along  splen- 
didly." 

[766]  In  speaking  of  De  Larm,  he  testified: 

"He  made  a  great  many  promises  that  he 
never  carried  out,  and  still  he  had  a  way 
about  him  that,  up  until  January,  1912,  I 
really  believed  the  fellow  was  sincere  and 
honest,  and  would  carry  out  his  scheme." 

E.  C.  Kilboume,  referring  to  the  letter 
which  he  wrote  on  May  27,  1911,  to  Glover, 
advising  Glover,  who  desired  to  sell  certain 
land  to  the  appellees,  to  take  up  the  matter 
with  De  Larm  and  Biehl,  who  had  made  some 
extensive  purchases  of  lands,  and  saying, 
"They  bought  the  Tobey  Bros,  ranch,  and 
paid  for  same  in  bonds  of  the  Columbia  River 
Orchards  Company,"  testified  that  he  believed 
the  bonds  were  good,  "because  we  had  prac- 
tically completed  the  pumping  plant  then. 
Fox  was  about  through  with  his  ditch — ^well 
along  with  it — ajid  it  looked  as  though  things 
^Vere  going  to  be  all  right."  He  testified 
that  he  thought  the  limit  of  the  bond  issue 
was  $300,000,  and  that  Mr.  De  Larm  inspired 
perfect  confidence.  The  appellants,  notwith- 
standing their  interest  in  the  matter,  did  not 
discover,  until  the  collapse  of  the  scheme, 
about  April  1,  1912,  that  they  had  been  de- 
frauded. They  had  far  greater  reason  to  in- 
quire concerning  the  value  of  the  bonds  than 
had  the  appellees,  for  they  took  bonds  in  pay- 
ment for  their  property,  and  after  investiga- 
tion, while  the  appellees  were  not  to  receive 
bonds,  but  money,  in  payment  for  their  con- 
tract. The  principal  fraud  practiced  upon 
the  appellants  by  De  Larm  was  his  inflation 
of  the  bond  issue  and  his  forgeries,  and  it  is 
in  evidence  that  the  appellees  were  informed 
bv  De  Larm,  at  the  time  when  he  made  his 
contract  with  the  appellants,  that  the  bonds 
which  he  transferred  to  the  appellants  were 
a  portion  of  the  original  issue  of  $300,000. 
The  evidence  tends  to  Bhow  that  the  sum  of 


$69,000  paid  by  the  appellees  for  the  property 
was  in  excess  of  its  actual  value. 
The  decree  is  affirmed. 


NOTE. 

The  rule  that  the  defense  of  a  bona  fide 
purchaser  without  notice  is  not  i^plieable  to 
the  purchase  of  an  equity  is  affirmed  in  the 
reported  case  but  the  court  holds  that  this 
principle  is  not  applicable  where  the  interest 
of  a  purchaser  under  a  contract  for  the  pur- 
chase and  sale  of  land,  procured  by  fraud  and 
deceit,  is  assigned  to  an  innocent  purchaser 
for  a  valuable  consideration,  and  with  the 
assent  of  all  of  the  parties  the  deed  is  made 
directly  to  such  innocent  purchaser,  although 
the  first  agreement  between  the  defrauding 
party  and  the  innocent  purchaser  contem- 
plates the  conveyance  of  the  property  as  8e< 
curity  only,  the  situation  being  the  same  as 
it  would  have  been  if  two  conveyances  had 
been  made.  The  application  of  the  doctrine 
of  bona  fide  purchase  of  land  to  the  purchase 
of  an  equitable  interest  is  discussed  in  the 
note  to  Thomas  v.  Scougale,  reported  ante, 
this  volume,  at  page  452. 
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Vemdor  and  Pmrokaeer  —  Bona  Fide 
Purohaaer  —  Pnrelimser  of  Bqvitable 
Title. 

Generally,  the  equity  of  an  innocent  pur- 
chaser cannot  be  asserted  without  the  owner- 
Bhip  of  a  legal  title,  but  a  bona  fide  purchase 
for  value  and  without  notice  of  wnat  con- 
stitutes the  legal  title  is  a  defense  to  a  suit 
to  enforce  a  paramount  equitable  title. 

[See  note  at  end  of  this  case.] 

Pnblio  lAnds  —  Grant  —  Patemt. 

The  state  is  the  source  of  title,  and  a  patent 
issued  under  its  authority,  regular  on  its 
face,  confers  legal  title. 

Wrongful  Proonreaient  of  Patent  — 
Effect. 

Where  the  officers  of  the  state  issued  a  pat- 
ent on  a  forged  assignment  of  an  unlocated 
land  certificate,  their  erroneous  action  is,  at 
most,  only  voidable. 

ITnlooated  Certificate  «  AssiftBAbiUtjr. 

An  unlocated  certificate  for  poUic  lands 
may  be  assigned. 


HENNESSY  ▼.  BLAIR. 

101  Tea.  S9. 
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Veador  and  Pwobaser  —  Boiui  Fide 
Pnr^nuier  —  Proteotlon  a^i^^'t 
Eqvitlei. 

A  transfer  of  a  certificate  for  public  land 
was  forged,  but  the  transferee  obtained  a 
patent  from  the  state,  and  then  conveyed  the 
laud  to  a  third  person  without  actual  notice 
of  the  fraud.  There  was  nothing  on  the  face 
of  the  patent  or  in  the  record  of  the  land 
office  giving  notice  that  the  patent  was  fraud- 
ulently obtained.  An  inquiry  would  have 
disclosed  a  holding  by  the  patentee  and  his 
grantees  for  many  years  during  which  there 
was  no  claim,  but  ownership  by  the  holder  of 
the  certificate  or  his  heirs.  It  is  held  that, 
as  under  the  doctrine  of  bona  fide  purchase 
the  patent  constituted  ''title/'  the  rights  of  the 
bona  fide  purchaser  could  not  be  overthrown 
by  the  heirs  of  the  owners  of  the  certificate. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Action  by  T.  D.  Hennessy,  plaintiff,  against 
J.  M.  Blair,  defendant.  P.  A.  Newport  et  al.» 
interveners.  Judgment  for  plaintiff  and  in- 
terveners in  trial  court.  Judgment  reversed 
by  Court  of  Civil  Appeals.  Plaintiff  and  in- 
terveners bring  error.  The  facte  are  stated 
in  the  opinion.    Affirmed. 

John  O.  Tod  and  WiUiam  Watsim  for  plain- 
tiffs in  error. 

Tharp  ds  Whitehead  and  J.  M,  OKaiham  for 
defendant  in  error. 

[41]  Phh^ups,  J. — ^The  question  presented 
for  decision  by  the  present  case  is,  whether 
in  an  action  for  land  one  holding  the  title 
by  regular  chain  of  transfer  under  the  patent 
of  the  State,  acquired  for  value  in  good  faith 
and  without  notice  of  any  defect,  is  to  be 
denied  the  status  of  an  innocent  purchaser 
because  of  the  forgery  of  the  assignment  of 
the  land  certificate  upon  which  the  patent 
issued. 
Briefly  stated  the  facts  are  as  follows: 
The  Board  of  Land  Commissioners  of  Bra- 
zoria county,  some  time  prior  to  the  year 
1839,  issued  to  Lucius  Hibbard  a  certificate 
for  one-third  of  a  league  of  land.  A  transfer 
of  this  certificate  to  Tapley  W.  Bennett,  pur- 
porting to  have  been  executed  on  May  16, 
1844,  is  on  file  in  the  Land  Office.  A  patent 
to  the  land  was  issued  to  Bennett  as  assignee 
of  Hibbard  on  October  8,  1845.  The  assign* 
ment  of  the  certificate  was  a  forgery,  Hibbard 
having  died  in  1839.  On  the  same  date  the 
assignment  purports  to  have  been  executed, 
Bennett  conveyed  an  undivided  one-third  in- 
terest in  the  one-third  of  a  league  to  Alex- 
ander Patrick  for  his  services  in  locating  the 
certificate.  The  land  was  partitioned  between 
Bennett  and  Patrick  by  a  judgment  of  the 
District  Court  of  Harris  County  in  1875. 
Bennett  and  Patrick  and  their  vendees  have 


continuously  claimed  the  land,  paid  the  taxes 
upon  it,  and  exercised  ownership  over  it.  J. 
M.  Blair,  the  defendant  in  error,  holds  924 
acres  under  the  Bennett  title,  and  251  acres 
under  the  Patrick  title,  these  two  tracts  com- 
prising the  land  in  controversy.  He  pur- 
chased without  any  notice  of  the  claim  of  the 
appellees,  paying  the  sum  of  $3400,  in  good 
faith  believing  that  he  was  acquiring  the 
title.  No  claim  to  the  land  was  ever  asserted 
by  the  heirs  of  Lucius  Hibbard  until  April 
11,  1904,  when  two  of  his  heirs  by  deed  con- 
veyed their  interest  to  Hennessy,  one  of  the 
plaintiffs  in  error.  Blair  purchased  before 
the  record  of  this.  deed.  The  land  was  not 
located  by  Hibbard  under  the  certificate,  but 
by  Patrick,  for  Bennett  as  assignee. 

The  recitals  of  the  patent  issued  to  Bennett 
afforded  no  notice  of  any  vice  in  the  assign- 
ment of  the  certificate,  and  contained  nothing 
that  would  suggest  inquiry  respecting  its 
validity. 

There  has  not  been  sufficient  occupancy  and 
use  of  the  land  to  perfect  in  Blair  title  by 
limitation. 

The  suit  was  Instituted  by  Hennessy.  Heirs 
of  Lucinda  Hibbard,  a  sister  of  Lucius  Hib- 
bard, intervened.  In  the  trial  court  judg- 
ment was  rendered  in  favor  of  Heinnessy  for 
an  undivided  two-thirds  interest  in  the  land, 
and  in  favor  of  the  interveners  for  an  un- 
divided two-fifths  interest  of  the  remaining 
one-third.  This  was  reversed  and  judgment 
rendered  for  Blair  by  the  Honorable  Court 
of  Civil  Appeals. 

As  a  rule,  the  equity  of  an  innocent  pur- 
chaser is  incapable  of  assertion  without  the 
ownership  of  the  legal  title.  York  v.  McNutt, 
[42]  16  Tex.  13,  67  Am.  Dec.  607;  National 
Oil,  etc.  Line  Co.  v.  Teel,  95  Tex.  686,  68 
S.  W.  979.  But  the  bona  fide  purchase  for 
value  and  without  notice  of  what  constitutes 
the  legal  title  is  a  perfect  defense  in  equity 
to  any  suit  which  seeks  to  enforce  a  para- 
mount equitable  title  or  interest.  Pomeroy's 
Eq.  Jur.  sec.  767.  It  has  been  held  a  perfect 
defense  in  suits  by  the  government  to  set 
aside  patents  to  lands  which  had  been  pro- 
cured through  fraud.  U.  S.  v.  Stinson,  197 
U.  S.  200,  49  U.  S.  (L.  ed.)  724,  25  S.  Ct. 
426;  Colorado  Coal,  etc.  Co.  v.  U.  S.  123 
U.  S.  307,  31  U.  8.  (L.  ed.)  182,  8  8.  Ct. 
131. 

Whether,  therefore,  this  defense  was  avail- 
able to  Blair  depends,  it  seems  to  us,  upon 
the  legal  effect  of  the  patent  issued  to  Ben- 
nett, as  influenced  by  the  admitted  fact  of 
the  forgery  of  the  assignment  of  the  certifi- 
cate upon  which  it  was  founded,  since  plainly 
he  occupied  the  position  of  a  purchaser  for 
value  in  good  faith  of  whatever  interest  Ben- 
nett acquired,  under  a  regular  and  duly  re- 
corded chain  of  transfer,  without  notice  of 
the  adverse  claim.     If,  notwithstanding  the 
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forgery  of  the  asBignment,  the  patent  issued 
by  the  State  carried  the  legal  title  to  the 
land,  as  the  holder  of  such  title  the  equity 
of  an  innocent  purchaser  should  protect  him. 
If,  because  of  the  forgery  of  the  assignment 
the  patent  was  ineffectual  to  confer  the  legal 
title,  he  is  without  a  defense. 

As  used  in  respect  to  bona  fide  purchasers, 
the  word  "title"  has  no  reference  to  what 
may  be  the  real  beneficial  interest  of  the  ven- 
dor as  disclosed  by  extrinsic  proof.  It  has 
relation  merely  to  what  constitutes  the  eyi- 
dence  of  his  right.  Patty  v.  Middleton,  82 
Tex.  686,  17  S.  W.  909.  As  is  clearly  ex- 
plained in  that  case,  if  this  were  not  so,  there 
could  be  no  instance  of  an  innocent  purchase 
unless  the  vendor  were  in  fact  invested  with 
the  beneficial  interest.  As  used  in  this  sense, 
therefore,  "title"  does  not  mean  the  beneficial 
iiiterest  in  the  property  conveyed.  It  means 
such  written  evidence  as  under  the  laws  of 
the  State  confers  upon  the  vendor  the  le^l 
estate  in  the  land.  Nothing  else  appearing, 
this  constitutes  a  legal  title  in  the  vendor, — 
the  apparent  title,  upon  which  the  good  faith 
purchaser  may  rely,  though  as  between  him- 
self and  others  the  vendor  may  have  no  actual 
right  to  the  land.  "The  question  is  not  one 
of  real  beneficial  ownership  or  of  superior 
right,  but  of  apparent  ownership  evidenced  as 
the  law  requires  ownership  to  be."    Idem, 

With  us  the  State  is  the  source  of  title. 
The  patent  issued  under  its  authority  is  the 
record  of  its  title.  It  evidences  the  apparent 
ownership  of  the  title  as  the  law  requires. 
If  the  authority  for  its  issuance  exists  and 
it  be  regular  on  its  face,  there  can  be  no 
doubt,  therefore,  of  its  conferring  ^'the  legal 
title"  to  the  land  in  the  full  sense  of  that 
term  as  used  in  reference  to  bona  fide  pur- 
chasers. Because  of  the  faith  and  credit  it 
carries  as  a  mimiment  of  title,  subsequent 
bona  fide  purchasers  for  value,  without  actual 
notice,  are  not  chargeable  with  constructive 
notice  of  latent  defects  in  the  transfer  of  the 
certificate  upon  which  it  issued,  where  it  is 
issued  under  authority  and  its  recitals  afford 
no  notice  of  them  and  suggest  no  inquiry 
which  would  reveal  them.  Wimberly  [43]  ▼. 
Pabst,  55  Tex.  587;  Ihirst  v.  Daug^erty,  81 
Tex.  650,  17  S.  W.  388. 

The  patent  issued  to  Bennett  being  regular 
upon  its  face  and  carrying  no  notice  of  the 
forgery  of  the  assignment  of  the  certificate, 
and  there  being  nothing  in  its  recitals  to 
suggest  inquiry,  the  question  here  involved 
is  reduced  to  that  of  the  validity  of  the  pat- 
ent. If  it  was  not  rendered  void  by  the  for- 
gery of  the  assignment,  but  upon  that  ac- 
count was  merely  voidable,  it  clearly  passed 
the  legal  title  to  the  land  as  between  the 
State,  the  source  of  title,  and  Bennett,  the 
patentee;  and  upon  such  evidence  of  appar- 
ent ownership  Blair  was  entitled  to  rely  in 


making  his  pjurchase.  The  forgery  of  the 
assignment  of  the  certificate  did  not  invali- 
date the  patent;  its  effect  was  only  to  render 
it  voidable.  League  v.  Rogan,  59  Tex.  427. 
The  certificate  constituted  a  legal  claim  for 
the  one-third  of  a  league  of  land  for  i^hich 
it  called.  It  was  located,  not  by  Hibbard, 
but  for  Bennett  by  Patrick.  Until  located  it 
was  only  personal  property  in  Hibbard's 
hands  and  conferred  no  title  to  land.  The 
patent  was  issued  under  the  authority  of 
law,  by  officers  empowered  to  issue  it  and  to 
pass  upon  the  sufficiency  of  the  transfer  of 
the  certificate  as  the  predicate  for  its  issu- 
ance. With  tlie  officers  of  the  State  invested 
with  the  power  to  act  in  the  issuance  of  the 
patent,  their  erroneous  action  was  not  void, 
but  at  most  only  voidable.  As  said  by  Judge 
Stayton  in  Lea^e  v.  Rogan: 

"The  patent  under  which  the  appellees 
claim  is  regular  in  form,  issued  by  officers 
empowered  to  issue  patents,  and  upon  a  valid 
claim  against  the  State  for  land;  and  neither 
the  forgery  of  a  remote  transfer  of  the  cer- 
tificate upon  which  it  issued,  nor  the  failure 
of  the  Commissioner .  to  detect  that  forgery, 
can  render  it  void."    .    .    . 

"Here  the  patent  passed  the  legal  title  to 
the  person  under  whom  the  appellees  hold 
by  regular  chain  of  transfer,  and  the  vice  in 
the  title,  if  there  be  one,  lies  back  of  the 
patent,  whieh  is  the  sole  source,  in  this  case, 
of  legal  as  distinguished  from  equitable  or 
imperfect  title,  and  even  of  that  vice  it  does 
not  appear  that  the  patentee  or  those  holding 
under  him  had  any  notice,  which  would  not 
be  important  upon  the  question  of  limita- 
tion." 

In  that  case  the  question  was  whether  a 
patent  issued  on  a  forged  assignment  of  the 
certificate  carried  such  title  as  would  support 
limitation  under  the  three  years  statute. 
The  patent  there  was  held,  not  to  have  been 
void,  but  effectual  to  pass  to  the  patentee  the 
naked  legal  title  to  the  land,  which  was  all 
the  State  had  to  convey  at  the  time  the  pat- 
ent issued.  Like  effect  cannot,  therefore,  be 
denied  this  patent.  Blair  being  an  innocent 
purchaser  for  value  of  the  legal  title  which 
the  patent  carried,  the  paramount  title  in  the 
Hibbard  heirs  is  not  enforcible  in  equity 
against  him. 

Among  the  authorities  relied  on  by  the 
plaintiffs  in  error  is  Brush  v.  Ware,  15  Pet. 
93,  10  U.  S.  (L.  ed.)  672.  But  it  is  there 
disclosed,  as  was  pointed  out  in  the  discus- 
sion of  that  case  in  Wimberly  v.  Pabst,  that 
Brush,  who  was  defending  against  the  para- 
mount equitable  title  of  Hockaday's  heirs,  ac- 
quired the  land  warrants,  the  basis  of  his 
claim,  [44]  through  a  sale  by  Ware  as  e.x- 
ecutor  of  Hockaday's  estate.  Under  Hocka- 
day's  will  Ware,  as  executor,  had  no  power 
to  convey  them.    Since  the  sale  by  Ware  was 
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in  Brush's  chain  of  title,  it  was  held  that  he 
was  bound  to  take  notice  of  the  powers  of 
Ware  under  the  will.  In  other  words,  Brush's 
title  rested  upon  a  sale  by  one  who  had  no 
power  to  sell.  It  is  the  recognized  rule  in 
this  State  that  the  defense  of  innocent  pur- 
chaser does  not  apply  to  a  purchase  of  the 
legal  title  from  a  holder  who  has  not  the 
power  to  convey  it  or  the  capacity  to  con- 
tract. Daniel  v.  Mason,  00  Tex.  240,  38  S.  W. 
161,  59  Am.  St.  Rep.  816.  But  no  such  ques- 
tion is  involved  here.  The  State  held  the 
legal  title  to  the  land,  and  there  can  be  no 
doubt  of  the  power  of  the  officers  of  the  State 
to  issue  the  patent  upon  the  certificate.  Nor, 
going  behind  the  patent,  could  there  he  any 
doubt  of  the  power  of  Hibbard,  the  owner  of 
the  certificate,  to  transfer  it.  Accordingly, 
had  it  been  incumbent  upon  Blair  to  inquire 
beyond  the  patent  and  had  he  consulted  the 
records  in  the  Land  Office,  he  would  only  have 
found  what  appeared  on  its  face  as  a  regular 
transfer  of  the  certificate  from  one  clearly 
competent  to  assign  it. 

The  difference  between  the  title  carried  by 
a  patent  issued  upon  a  forged  assignment  of 
the  certificate  and  that  resting  upon  a  forged 
deed  in  the  chain  of  transfer,  as  affecting  the 
defense  of  an  innocent  purchaser,  is  apparent. 
A  forged  deed  is  an  absolute  nullity;  a  pur- 
chaser under  it  acquires  no  title;  and  it  there- 
fore affords  no  foimdation  for  the  defense.  In 
the  former  case,  as  has  been  stated,  the  pat- 
ent is  not  a  nullity,  but  passes  the  legal  title 
to  the  patentee  and  those  holding  under  him. 

The  Honorable  Court  of  Civil  Appeals  in 
the  clear  opinion  delivered  by  its '  learned 
Chief  Justice  correctly  determined  the  case 
in  rendering  judgment  for  Blair  as  an  inno- 
cent purchaser  of  the  land,  and  its  judgment 
is  therefore  affirmed. 

Affirmed. 


NOTE. 

Tlie  reported  case  holds  that  while  as  a 
rule  the  equity  of  an  innocent  purchaser  is 
Incapable  of  assertion  without  the  ownership 
of  the  legal  title,  the  word  "title"  has  no  ref- 
erence to  what  may  be  the  beneficial  interest 
of  the  vendor  as  disclosed  by  extrinsic  proof, 
so  that  one  holding  title  by  regular  chain  of 
transfer  under  a  patent  from  the  state,  ac- 
quired for  value  in  good  faith  and  without 
notice  of  any  defect,  will  not  be  denied  the 
status  of  an  innocent  purchaser  because  of 
the  forgery  of  an  assignment  of  the  land  cer- 
tificate on  which  the  patent  is  issued,  since 
the  patent  is  voidable  and  not  void.  For  a 
discussion  of  the  application  of  the  doctrine 
of  bona  fide  purchase  of  land  to  the  purchase 
of  an  equitable  interest,  see  the  note  to  Thom- 
u  V.  Scougs^le,  reported  ante,  this  volume, 
st  page  452. 
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United    States    Circuit    Court    of    Appeals,- 
Fourth  Circuit — February  2,  1916. 
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Bamkniptcjr  —  Prioritjr  of  Mortgase  ^ 
Notloe  of  FaiUns  Oiroamstaaoes  of 
Mortgaflpor. 

Where  a  new  note  secured  by  a  deed  of 
trust  was  taken  by  a  bank  in  part  satisfaction 
of  an  old  debt,  the  bank  does  not  obtain 
priority  by  the  deed  of  trust;  it  having 
knowledge  that  the  debtor,  who  was  adjudged 
a  bankrupt  in  less  than  four  months,  was 
then  in  failing  circumatances. 


Where  a  bank  in  due  course  of  buaineas, 
without  notice  that  the  makers  were  insol- 
vent, took  notes  secured  by  a  deed  of  trust, 
tlie  fact  that  the  makers  were  adjudged  bank- 
rupts within  less  than  four  months  does  not 
impair  the  security. 

Mortsasos    —    Rlshta    of    Assicnee    — 
Mortcago  Beonring  Necotiable  Note. 

A  bona  fide  holder  of  notes  secured  by  deed 
of  trust  takes  the  deed  freed  from  defenses 
which  might  have  been  urged  against  the 
original  mortgagee  and  holder  of  the  notes; 
the  deed  being  treated  as  the  notes. 

[See 'note  at  end  of  this  case.] 

Bamkrnpte^  «—  Jvrladlotion  of  Oo«vt  of 
Baaknptc^  —  Bottlas  Aside  Traasf or . 

The  bankrupts,  who  were  indebted  to  anoth- 
er firm,  executed  notes  secured  by  a  deed  of 
trust.  These  notes  were  indorsed  by  a  single 
member  of^the  creditor  firm,  and  were  nego- 
tiated with  two  different  banks,  one  of  which 
banks  already  held  a  note  of  the  bankrupts, 
which  the  creditor  firm  had  indorsed  to  it. 
It  is  held  that  the  court  of  bankruptcy  had 
jurisdiction  of  a  proceeding  to  set  aside  the 
deed  of  trust,  though  all  members  of  the 
creditor  firm  were  not  parties;  only  that 
member  who  indorsed  the  second  note  being 
a  party. 

Appeal  from  United  States  IMstrict  Court, 
Eastern  District  of  Virginia,  at  Norfolk,  in 
bankruptcy:     Waddiix,  Judge. 

In  matter  of  bankruptcy  of  R.  H.  Rich- 
ardson et  al.,  partners  trading  as  R.  H. 
Richardson  &  Sons,  and  as  individuals.  Pro- 
ceeding by  Edward  W.  Wolcott  et  al.,  trus- 
tees, plaintiffs,  against  Peninsula  Bank  of 
Williamsburg,  Va.,  et  al.,  defendants.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.    Modified. 
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Frank  Armiatead  for  appellants. 

Sidney  J.  Dudley,  Harry  K.  Woloott  and 
Wolcott,  Woloott,  Lankford  d  Kear  for  ap- 
pellees. 

Sitting:  Pbitghabd,  Knafp,  and  Woods, 
Circuit  Judges. 

[69]  Woods,  J.— On  April  2,  1913,  R.  H. 
Richardson  &  Sons,  were  adjudged  involun- 
tary bankrupts.  In  the  course  of  the  proceed- 
ings an  attack  was  made  by  creditors  on  a 
deed  of  trust  in  the  nature  of  a  mortgage  of  a 
tract  of  land  executed  by  Richardson  &  Son  to 
secure  notes  now  held  by  the  Bank  of  Wil- 
liamsburg for  $1,800  and  by  the  Peninsula 
Bank  of  Williamsburg  for  $1,000.  The  ref- 
eree reported  the  deed  of  trust  altogether 
invalid  as  an  illegal  preference,  and  this  find- 
ing was  confirmed  by  the  District  Court. 

Richardson  &  Sons  were  contractors  and 
bought  lumber  from  Bozarth  Bros.,  lumber 
dealers,  for  which  they  were  indebted  on 
'  December  [70]  30,  1912,  to  the  amount  of 
$2,800.  This  debt  was  represented  by  an  open 
account  of  $800  and  a  note  or  notes  given  by 
Richardscm  ft  Sons  to  Bozarth  Bros,  for 
$2,000,  and  indorsed  by  them  to  the  Peninsula 
Bank.  At  this  time  Richardson  &  Sons  had 
become  involved  by  reason  of  the  establishment 
in  legal  proceedings  in  a  state  court  of  a  debt 
of  $9,000  against  them  in  favor  of  William 
H.  Hayden,  Jr.  This  adjudication,  however, 
had  not  been  so  entered  on  December  30, 1912, 
as  to  become  a  judgment  lien  on  the  real 
estate  of  the  members  of  the  firm  of  Richard- 
son ft  Sons.  In  this  condition  of  its  affairs, 
R.  H.  Richardson,  a  member  of  the  firm,  ex- 
ecuted a  deed  of  trust  to  Thos.  W.  Shelton, 
trustee,  dated  December  30,  1912,  covering 
a  lot  in  Newport  News,  to  secure  "the  holder 
or  holders"  of  three  promissory  notes  of  the 
firm  for  $1,500,  $1,000  and  $300.  At  the 
same  time  Richardson  ft  Sons  made  the  notes 
called  for  by  the  deed  of  trust,  payable  to 
their  own  order.  The  Peninsula  Bank  dis* 
counted  the  note  for  $1,000  with  the  indorse- 
ment of  W.  A.  Bozarth,  a  member  of  the  firm 
of  Bozarth  Bros.;  but  being  short  of  funds 
it  requested  W.  A.  Bozarth  to  have  the  other 
notes  discounted  at  the  Bank  of  Williams- 
burg. W.  A.  Bozarth  took  the  two  notes  for 
$1,500  and  $300  to  the  Bank  of  Williamsburg, 
and,  having  indorsed  them,  received  the  pro- 
ceeds from  that  bank.  All  the  money  re* 
ceived  was  applied  to  the  payment  of  the 
note  or  notes  of  Richardson  ft  Sons  for 
$2,000  held  by  the  Peninsula  Bank  and  the 
account  of  Richardson  ft  Sons  with  Bozarth 
Bros. 

W.  A.  Bozarth  testified  that  he  had  no 
notice  of  the  insolvency  of  Richardson  ft 
Sons.  R.  V.  Richardson,  of  Richardson  ft 
Sons,  testified,  on  the  contrary,  that  when  the 


new  notes  and  the  deed  of  trust  were  made 
both  W.  A.  Bozarth  and  the  Peninsula  Bank 
knew  his  firm  was  in  "failing  circumstances." 
Under  this  evidence  the  finding  of  the  referee, 
concurred  in  by  the  District  Judge,  that 
Bozarth  Bros,  and  the  Peninsula  Bank  had 
reasonable  cause  to  believe  that  Richardson 
ft  Sons  were  insolvent  when  they  took  the 
security,  cannot  be  disturbed.  The  Peninsula 
Bank  having  taken  the  new  note  and  the 
security,  the  trust  deed,  in  part  satisfaction 
of  its  old  debt,  with  good  reason  to  believe 
that  the  mortgagors  were  insolvent,  the  deed 
of  trust  cannot  stand  in  its  favor  against 
creditors  of  the  same  class. 

The  Bank  of  Williamsburg  stands  on  a 
different  footing.  There  is  no  evidence  that 
it  had  any  notice  of  the  insolvency  of  Rich- 
ardson ft  Sons,  or  that  it  did  not  take  the 
notes  for  $1,500  and  $300  in  good  faith  in 
the  usual  course  of  business.  The  notes  were 
negotiable,  and  the  Bank  of  Williamsburg 
took  and  held  them  as  bona  fide  indorsees 
This  indorsement  carried  with  it  the  security 
of  the  deed  of  trust.  The  authorities  at  one 
time  were  in  serious  conflict  on  the  question 
whether  the  indorsee  of  a  negotiable  note  took 
the  mortgage  given  to  secure  it  subject  to 
defenses  which  might  have  been  set  up 
against  the  original  mortgagee;  but  it  is 
now  well  settled  by  the  great  weight  of  au- 
thority that  the  indorsee  of  a  negotiable  note 
takes  the  mortgage  given  to  secure  it,  if 
valid  on  its  face,  as  he  takes  the  note,  freed 
from  defenses  which  might  have  availed 
against  the  original  mortgagee.  Carpenter  v. 
Longan,  16  Wall.  271,  21  U.  S.  (L.  ed.)  313; 
Kenicott  v.  Wayne  County,  16  Wall.  452,  21 
U.  S.  (L.  ed.)  319;  Sawyer  v.  Prickett,  19 
WalL  [71]  146,  22  U.  S.  (L.  ed.)  106;  New 
Orleans  Canal,  etc.  Co.  v.  Montgomery,  95  U. 
S.  16,  24  U.  S.  (L.  ed.)  346;  Chicago  R 
Equipment  Co.  v.  Idlerchants'  Bank,  136  U.  S. 
268,  10  S.  Ct.  999,  34  U.  S.  (L.  ed.)  349; 
Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134 
Fed.  546,  67  C.  C.  A.  662;  Nashville  Trust 
Co.  V.  Smythe,  94  Tenn.  613,  29  S.  W.  903, 
27  L.R.A.  663,  46  Am.  St.  Rep.  748,  and  note. 

It  seems  that  the  precise  point  has  not 
been  decided  in  Virginia,  though  the  case  of 
Carpenter  v.  Longan,  supra,  was  cited  as  au- 
thority in  Stimpson  v.  Bishop,  82  Va.  190. 
The  case  of  Evans  v.  Roanoke  Sav,  Bank,  96 
Va.  294,  28  S.  E.  323,  has  only  an  indirect  if 
any  bearing  on  the  question.  There  it  was 
held  that  a  satisfaction  entered  on  the  record 
of  a  deed  of  trust  by  the  payee  of  the  note 
secured  by  it  was  effectual  against  the  in- 
dorsee of  the  note  in  favor  of  a  subsequent 
encumbrancer  of  the  property  without  no- 
tice that  the  original  payee  had  parted  witli 
the  note.  But  this  conclusion  was  reached 
on  the  ground  that  section  2498  of  the  Code 
of  Virginia  provided  that  effectual  satislse- 
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tion  could  be  so  entered.  In  the  case  now 
before  ns  there  was  no  release  and  the  stat- 
ute referred  to  has  no  application. 

There  is  no  fprce  in  the  position  that  the 
coort  cannot  pass,  on  the  validity  of  the  deed 
of  trust  because  Bozarth  Bros,  are  not  par« 
ties  to  the  proceedings.  The  Peninsula  Bank 
and  the  Biuik  of  Williamsburg  are  the  sole 
owners  of  the  deed  of  trust  and  the  notes  it 
was  intended  to  secure,  and  W.  A.  Bosarth  is 
the  indorser  liable  to  the  banks.  Hence  the 
banks  and  W.  A.  Bozarth  are  the  only  parties 
necessary  to  have  before  the  court  in  deter- 
mining the  validity  of  the  security.  It  ia 
true  a  claim  may  be  made  to  require  Bozarth 
Bros,  to  refund  the  money  received  on  their 
debt  from  the  Bank  of  Williamsburg,  and  it 
may  have  been  better  to  have  Bozarth  Bros, 
before  the  coiu-t  to  the  end  that  all  possible 
questions  might  be  decided  in  one  decree. 
But  that  point  was  not  involved  in  the  issue 
of  the  validity  of  the  deed  of  trust.  Should 
the  creditors  seek  to  have  refunded  the  sum 
of  $1,800  received  by  Bozarth  Bros,  from  the 
Bank  of  Williamsburg,  it  will  be  time  enough 
to  bring  in  Bozarth  Bros,  as  parties  so  that 
they  may  be  heard  on  the  claim  against  them. 

The  holding  that  the  deed  of  trust  is  valid 
as  a  security  for  the  notes  held  by  the  Bank 
of  Williamsburg,  makes  unnecessary  in  this 
proceeding  consideration  of  the  question 
whether  there  are  any  other  creditors  in  the 
8ame  class  with  the  preferred  creditors  who 
would  be  affected  by  the  preference,  since  the 
property  covered  by  the  deed  of  trust  has 
been  sold  and  the  proceeds  $2,000  will  not 
be  more  than  sufficient  to  pay  the  notes  held 
by  the  Bank  of  Williamsburg.  This  con- 
clusion will  exclude  Wm.  H.  Hayden,  the 
judgment  creditor,  from  participation  in  the 
fund,  and  we  shall  not  anticipate  any  issue 
that  may  arise  between  other  parties. 

The  result  is  that  the  deed  of  trust  to 
Thos.  H.  Shelton  is  adjudged  a  valid  security 
as  to  the  notes  held  by  the  Bank  of  Williams- 
burg, and  invalid  as  to  the  note  held  by  the 
Peninsula  Bank  against  creditors  of  the  same 
class;  and  the  decree  of  the  District  Court  ia 
modified  accordingly. 

Modified. 


WOLCOTT. 
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7.  Introductory, 

The  purpose  of  this  note  is  to  reriew  the 
cases  discussing  the  question  whether  the 
assignee  of  a  mortgage  takes  the  mortgage 
subject  to  equities  existing  at  the  time  of  the 
assignment.  The  note  generally  excludes 
cases  involving  a  construction  of  the  various 
recording  acts. 

In  view  of  the  varying  holdings  in  the  sev- 
eral jurisdictions  as  to  the  title  of  a  mort- 
gagee and  the  conflict  in  the  decisions  with 
respect  to  the  protection  to  which  the  as- 
signee of  a  mortgage  is  entitled,  it  is  deemed 
to  be  the  only  practical  method  of  treatment 
to  consider  each  jurisdiction  separately,  with- 
out attempting  to  determine  the  nature  of  the 
mortgagee's  interest.  All  cases  treating  of 
the  rights  of  the  assignee  of  a  mortgage  with 
respect  to  existing  equities  are  reviewed,  with 
the  exception  of  those  cases  in  which  it  af- 
firmatively appears  that  the  assignee  had 
notice  of  prior  equities  at  the  time  of  taking 
the  assignment. 

The  application  of  the  doctrine  of  bona  fide 
purchase  of  land  to  the  purchase  of  an  equi- 
table interest  is  discussed  in  the  note  to 
Thomas  v.  Scougale,  reported  ante,  this 
volume,  at  page  452. 

II,  Particular  Jurindictlons, 
1.  England. 

a.  In  General, 

In  England  the  assignee  of  a  mortgage 
takes  subject  to  all  existing  equities  which 
would  have  been  effective  as  against  the  mort- 
gagee. Cockell  V.  Taylor,  16  Beav.  103-117, 
51  Eng.  Rep.  (Reprint)  476;  Parker  v. 
Clarke,  30  Beav.  54,  7  Jur.  N.  8.  1267,  9 
\V.  R.  877,  54  Eng.  Rep.  (Reprint)  809; 
DeLisle  v.  Union  Bank  [1914]  1  Ch.  22,  109 
L.  T.  N.  8.  727,  68  Sol.  J.  81,  30  Times  L. 
Rep.  72,  83  L.  J.  Ch.  166.  See  also  Walker 
V.  Jones,  L.  R.  1  P.  C.  50,  12  Jur.  N.  8.  381, 
35  L.  J.  P.  C.  30,  14  L.  T.  N.  8.  686,  14  W. 
R.  484. 

In  Norrish  v.  Marshall,  5  Madd.  481,  it  wafl 
said  by  the  Vice-chaneellor :  "This  case  is 
singular  in  its  circumstances;  the  general 
principle  that  an  assignee  of  a  mortgage, 
without  notice  to  the  mortgagor,  is  bound  by 
the  equities  between  the  mortgagor  and  the 
original  mortgagee,  is  not  disputed.  It  is 
argued  that  Collins  being  the  attorney  of  the 
plaintiff,  it  is  to  be  considered  that  the  plain- 
tiff had  constructive  notice  of  the  assignment 
of  the  mortgage  to  Marshall,  but  in  the 
assignment  of  the  mortgage,  Collins  acted, 
not  as  the  attorney  or  agent  of  the  plaintiff, 
but  in  his  own  individual  character  of  mort- 
gag(>e.  It  is  next  said  that  the  mortgage  is 
taken  to  have  been  satisfied,  not  by  direct 


payment  made  in  that  respect,  but  by  the 
balance  of  a  general  account,  partly  composed 
by  the  supply  of  goods,  and  that  though  the 
assignee  of  a  mortgage  may  be  affected  by 
direct  payments  made* to  the  assignee  on  ac- 
count of  the  mortgage,  he  is  not  to  be  affected 
by  the  balance  of  a  general  account  so  com- 
posed. The  principle  is  that,  as  against  an 
assignee,  without  notice,  the  mortgagor  has 
the  same  rights  as  he  has  against  the  mort- 
gagee, and  whatever  he  can  claim  in  the  way 
of  set-off,  or  mutual  credit,  as  against  the 
mortgagee,  he  can  claim  equally  against  the 
assignee.  The  remaining  question  is,  whether 
I  am  to  conclude  tiie  d^endant,  by  the 
evidence  of  Collins,  as  to  the  fact  that  the 
plaintiff  has  fully  satisfied  the  original  mort- 
gage debt,  and  under  the  circumstances  of 
this  case  I  think  I  ought  not  so  to  conclude 
him.  Let  it  be  fully  referred  to  the  master 
to  inquire  whether  Collins  had  fully  paid 
or  satisfied  the  mortgage  debt,  when  the 
plaintiff  had  first  notice  of  the  assignment 
made  by  Collins  to  the  defendant,  and  let  the 
master  be  at  liberty  to  state  any  circum- 
stances specially,  at  the  request  of  either 
party';  and  reserve  the  consideration  of  fur- 
ther directions  and  ooete,  until  after  the 
master  shall  have  made  his  report.*' 

b.  State  of  Accounts. 

Where  a  mortgage  is  transferred  without 
the  privity  of  the  mortgagor  the  transferee 
takes .  it  subject  to  the  state  of  account  be- 
tween the  mortgagor  and  the  mortgagee  at 
the  date  of  the  transfer.  Turner  v.  Smith 
[1901]  1  Ch.  213,  70  L.  J.  Ch.  144,  83  L.  T. 
N,  8.  704,  49  W.  R.  186;  Dixon  v.  Wincli,  81 
L.  T.  N.  S.  Ill,  68  L.  J.  Ch.  572,  47  W.  K. 
620;  Matthews  v.  Wallwyn,  4  Ves.  Jur.  US. 
31  Eng.  Rep.  (Reprint)  62;  Chambers  v. 
Groldwin,  9  Ves.  Jr.  254,  264.  Compire  Brad- 
well  V.  Catchpole,  3  Swanst.  90,  36  Eng.  Rep. 
(Reprint)  781,  19  Rev.  Rep.  180;  Xant-y- 
glo,  etc.  Ironworks  Co.  v.  Tamplin,  35  L.  T. 
N.  8.  125. 

Thus  in  Matthews  v.  Wallw^ii,  supra,  it 
was  said  by  Lord  Chancellor  Loughborough: 
"In  this  case  the  question  was  only,  whetJier 
the  assignee  of  a  mortgage  had  a  right  to  be 
paid  according  to  the  sum  that  appeared  due 
upon  the  mortgage  deed,  whatever  might  be  the 
state  of  the  account  between  the  mortgaj;or 
and  the  mortgagee.  The  circumstances  had 
nothing  in  them  so  particular  as  to  vary  at 
all  the  general  question.  Matthews  had 
created  a  mortgage,  upon  which  Shepheard 
had  advanced  money;  and  Shepheard  bein? 
his  attorney,  the  purpose  of  creating  the 
mortgage  was,  that  money  might  be  raised 
for  the  use  of  Matthews.  Shepheard  ought 
not  to  have  any  use  for  the  mortgage,  but  for 
the  purpose,  for  which  it  was  created:  viZi 
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to  raise  money  for  Matthews ;  but  he  thought 
fit  to  assign  the  mortgage  without  the  priv- 
ity of  the  mortgagor;  and  the  assignee  now 
claims  to  hold  the  mortgage  to  the  full  ex- 
tent of  the  sum  appearing  due  upon  the  face 
of  the  deed.  When  the  cause  came  on  before 
me,  a  case  was  referred  to,  in  which  it  was 
supposed  Lord  Thurlow  had  entertained 
an  idea,  but  not  decided,  that  a  mortgagor 
haying  permitted  the  mortgage  deed  without 
any  indorsement  upon  it  to  be  in  the  pos- 
session of  the  mortgagee,  an  assignee  taking 
from  that  mortgagee,  might  have  a  right  to 
hold  that  mortgage  to  the  full  extent  of  it 
against  the  mortgagor,  who  permitted  the 
mortgagee  to  deal  with  and  to  make  a  secu- 
rity upon  it.  It  was  also  'supposed,  that  in 
practice  there  is  no  occasion  to  make  the 
mortgagor  a  party ;  and  in  some  cases  it  may 
not  be  possible  to  make  him  a  party  to  the 
assignment;  and  that  to  hold,  that  the  aa- 
signee  of  a  mortgage  is  bound  to  settle  the 
accounts  of  the  person  from  whom  he  takes 
the  assignment,  would  tend  to  embarrass 
transfers  of  mortgages.  I  have  got  all  the 
information  I  could;  and  I  think,  I  have  got 
the  best.  The  result  is,  that  persons  most 
conversant  in  conveyancing  hold  it  extremely 
unfit,  and  very  rash,  and  a  very  indifferent 
security,  to  take  an  assignment  of  a  mort- 
gage without  the  privity  of  the  mortgagor, 
as  to  the  sum  reallv  due ;  that  in  fact  it  does 
happen,  that  assignments  of  mortgages  are 
taken  without  calling  upon  the  mortgagor; 
but  that  the  most  usual  case,  where  that  oc- 
curs, is,  where  it  is  the  best  security  that 
ran  be  got  for  a  debt  not  otherwise  well 
secured;  and  it  is  not  in  the  course  of  trans- 
ferring mortgages  but  of  raising  money  upon 
such  securities:  but  no  conveyancer  of  es- 
tablished practice  would  recommend  it  as  a 
good  title  to  take  an  assignment  of  a  mort- 
gage without  making  the  mortgagor  a  party, 
and  being  satisfied,  that  the  money  was 
really  due.  (See  9  Ves.  Jr.  264,  410,  411) 
1  Buck  303.)  With  regard  to  the  case,  that 
was  quoted,  I  believe,  that  from  the  circum- 
stances of  the  first  order  that  was  made,  there 
might  have  been  doubt  expressed  at  the  time 
upon  the  point.  The  bill  was  filed  by  Lunn 
and  others,  assignees  of  Lodge,  a  bankrupt 
against  St.  John.  According  to  the  state 
of  the  case  I  have  had.  Lodge  made  a  mort- 
gage to  Pitman,  who  being  indebted  to  St. 
John  made  an  assignment  to  him  for  a  sum 
less  in  fact  than  the  sum  due  upon  the  mort- 
gage. It  was  stamped  and  signed  but  not 
sealed.  Lodge  and  Pitman  both  became  bank- 
rupts. The  bill  was  filed;  insisting,  that 
nothing  was  due  upon  the  account  between 
their  estates.  The  defendant  St.  John  in- 
sisted that  the  plaintiffs  must  redeem  him, 
who  was  a  fair  mortgagee,  and  had  nothing 
to  do  with  the  account.  Lord  Thurlow  in 
Ann.  Cas.  1918C. — 31. 


the  decree  gave  special  directions  to  the 
master  to  inquire,  what  was  due  at  the  time 
of  the  mortgage,  what  was  due  at  the  time  of 
the  assignment,  and  what  remained  due; 
saving  the  point,  how  far  St.  John  would  be 
affected,  till  after  the  report  upon  that  special 
direction.  It  came  upon  the  report  before  the 
Lords  Commissioners:  the  master  having 
reported  that  Pitman  was  indebted  to  Lodge 
in  £7000.  By  the  order  made  upon  that  re- 
port it  was  declared  that  the  assignments, 

dated  the  13th  of  February  1755  and 

May  1776,  made  by  Pitman  to  the  defendants 
St.  John  and  Muilman,  are  to  be  deemed  null 
and  void  against  the  estate  of  Lodge,  the 
bankrupt,  and  are  to  be  delivered  up  by  the 
defeudants  St.  John  and  Muilman  to  the 
plaintiff,  the  surviving  assignee  of  Lodge,  to 
be  canceled;  that  all  deeds  and  writings 
relating  to  the  estate  of  Lodge  be  delivered 
upon  oath;  that  the  defendants  join  in  re- 
conveying  the  estate.  The  final  result  there- 
fore was,  that,  nothing  being  due  upon  the 
original  mortgage,  the  two  assignees  of  it 
took  no  benefit  by  the  assignments.  There- 
fore that  case  is  a  direct  authority  in  favor 
of  Matthews.  The  cases  decided,  and  long 
decided,  in  Precedents  in  Ghancerv  and  Vem- 
on  seem  also  to  bear  very  much  upon  it; 
where  it  was  made  a  question,  now  perfectly 
settled,  that  as  between  the  mortgagee  and 
the  persons  claiming  under  him,  without  the 
privity  of  the  mortgagor  they  cannot  add  to 
what  is  due,  settle  the  account,  or  turn  in- 
terest into  principal.  The  mortgagee  having 
been  in  possession,  the  assignee  is  bound  to 
settle  the  account  of  the  rents  and  profits 
received  by  the  mortgagee,  from  whom  he 
takes  the  assignment.  Considering  the  gen- 
eral principles,  upon  which  this  court  acts 
with  regard  to  mortgages,  I  have  no  difficulty 
in  deciding  the  point.  It  is  true  there  is  a 
legal  estate  or  term ;  but  it  must  be  apparent 
upon  the  face  of  the  title,  that  it  is  not  an 
absolute  conveyance  of  the  term  or  legal 
estate,  but  as  a  security  for  a  debt;  and  the 
real  transaction  is  an  assignment  of  a  debt 
from  A  to  B;  that  debt  collaterally  secured 
by  a  charge  upon  real  estate.  The  debt  there- 
fore is  the  principal  thing,  and  it  is  obvious, 
that  if  an  action  was  brought  upon  the  bonds 
in  the  name  of  the  mortgagee,  as  it  must  be, 
the  mortgagor  shall  pay  no  more  than  what 
is  really  due  upon  the  bond:  if  an  action  of 
covenant  was  brought  by  the  covenantee  the 
account  must  be  settled  in  that  action.  In 
this  court  the  condition  of  the  assignee  can- 
not be  belter  than  it  would  be  at  law  in  any 
mode,  he  could  take  to  recover  what  was  due 
upon  the  assignment.  Therefore  the  plaintiff 
must  be  at  liberty  to  redeem  payment  of  what 
the  master  shall  find  due  upon  the  original 
mortgage  from  him  to  Shepheard.  I  will 
direct  the  account  exactly  in  the  same  way. 
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as  Lord  Thurlow  made  the  direction  in  the 
case  I  have  cited:  an  account  of  what  was 
due  at  the  time  of  the  mortgage,  what  was 
due  at  the  time  of  the  assignment,  and  what 
remains  due.  The  account  in  that  case  was, 
I  appreh^id,  changed  by  transactions  sub- 
sequent to  the  mortgage.  Howeyer,  I  do  not 
know  that." 

2.  Canada. 

In  Canada  it  is  held  that  the  assignee  of 
a  mortgage  takes  it  subject  to  the  equities 
between  the  mortgagor  and  the  mortgagee. 
Patterson  v.  McLean,  21  Ont.  221;  Egleson 
V.  Howe,  3  Ont.  App.  566;  Wilson  ▼.  Kyle, 
28  Grant.  Ch.  (U.  C.)  104. 

So  it  has  been  said  that  the  assignee  of  a 
mortgage  takes  it  subject  to  all  existing 
equities  to  which  it  was  subject  in  the  hands 
of  the  mortgagee.  McPherson  t.  Dougan,  9 
Grant  Ch.  (U.  C.)  268;  Henderson  v.  Brown, 
18  Grant  Ch.  (U.  C.)  79 ;  .  Baskerville  v. 
Otter  son,  20  Grant  Ch.  (U.  C.)  379;  Pressey 
V.  Trotter,  26  Grant  Ch.  (U.  C.)  154.  See 
also  McCormick  v.  Cockbum,  31  Ont.  436. 
Thus  in  Pressey  v.  Trotter,  supra,  it  was  held 
that  the  assignee  of  a  mortgage,  who  claimed 
to  be  a  purchaser  for  value  without  notice, 
would  be  affected  by  equities  remote  from  the 
state  of  accounts.  In  Elliott  v.  McConnell, 
21  Grant  Ch.  (U.  C.)  276,  it  was  held  that 
the  assignee  of  a  mortgage,  like  the  as- 
signee of  a  chose  in  action,  stands  in  no 
better  position  than  the  assignor,  the  original 
creditor  or  mortgagee,  and  this  not  merely 
a<«  regards  the  debtor  or  mortgagor  but  as 
regards  all  the  world. 

However,  it  has  been  held  that  the  bona 
fide  assignee  of  a  mortgage  may  defend  as 
a  purchaser  for  value  without  notice. 
Bridges  v.  Beal  Estate  Loan,  etc.  Co.  8,  Ont. 
493;  Totten  v.  Douglas,  15  Grant  Ch.  (U.  C.) 
126.  Thus  in  the  case  first  cited  the  court 
said:  "Whatever  doubts  may  have  existed 
before,  there  is  now  none  that  the  assignee  of 
a  mortgage  for  value  having  the  legal  estate 
may  defend  as  a  purchaser  without  notice, 
and  claim  also  the  protection  of  the  registry 
act  as  against  a  subsequent  purchaser  or 
mortgagee  from  the  original  mortgagee. 
Even  without  the  registry  act,  my  strong 
impression  is,  that  as  against  this  collateral 
equity  to  reform  the  mortgage  by  reducing 
the  amount  of  land  embraced  in  it,  the  de- 
fendants would  have  a  complete  defense,  even 
if  the  mortgagor  were  the  person  who  com- 
plained." 

In  Totten  v.  Douglas,  15  Grant  Ch.  (U.  C.) 
126,  it  was  said:  "The  defendants  allege, 
that  Cook  had  no  notice  of  the  facts  when  he 
purchased;  and,  on  the  other  hand,  it  was 
contended  on  behalf  of  the  plaintiffs,  that  the 
defense  of  a  purchase  for  value  without  no- 


tice, is  not  available  to  the  purchaser  of  a 
mortgage — ^referring  to  the  cases  of  Parker 
▼.  Clarke,  30  Beav.  (Eng.)  54,  and  McPherson 
V.  Dougan,  9  Grant  Ch.  (U.  C.)  258.  These 
cases  are  founded  on  the  principle,  that  it  is 
the  duty  of  such  a  purchaser  to  make  known 
to  the  mortgagor  his  intention  of  purchasing, 
and  to  ascertain  frc«n  the  mortgagor  whether 
there  are  any  equities  affecting  the  mortgage 
as  between  ^him  and  the  mortgagee,  Mangles 
▼.  Dixon,  3  H.  L.  Cas.  (Eng.)  at  p.  737: 
if  the  purchaser  fails  to  adopt  this  precau- 
tion, and  is  for  that  reason  without  notice  of 
such  equities,  he  takes  notwithstanding  sub- 
ject to  them.  But,  as  it  is  clear  that,  if  a 
debtor  in  fraud  of  his  creditors  conveys  land 
absolutely,  a  purchaser  from  the  grantee, 
without  notice  of  the  fraud  is  not  affected  by 
the  fraud, — ^I  think  the  authorities  would  not 
warrant  me  in  holding  that  the  rule  is  differ- 
ent in  the  case  of  a  mortgage,  which  is  a  con- 
ditional conveyance,  by  tlie  debtor.  Ford  v. 
White,  16  Beav.  (Eng.)  120;  Case  v.  James, 
29  Beav.  ( Eng. )  512.  See  George  v.  Millbanke, 
9  Ves.  Jr.  (Eng.)  190.  So,  it  has  been  held 
that  the  assignee  for  value  of  a  voluntary  bond 
is  entitled  to  rank  with  other  creditors  of  the 
obligor,  and  not  merely  subsequent  to  them 
as  would  be  the  case  with  the  obligee  himself. 
Payne  v.  Mortimer,  4  DeG.  &  J.  (Eng.)  447. 
See  Dawson  v.  Prince,  2  DeG.  &  J.  (Eng.) 
41 ;  Parr  v.  Eliason,  1  East  ( Eng. )  92." 

However,  in  Mitchell  v.  Gorrie,  6  Grant 
Ch.  (U.  C.)  625,  a  bill  praying  for  judgment 
of  reconveyance  of  land  conveyed  in  fee  to 
the  defendant  for  full  value  and  without  no- 
tice of  the  plaintiff's  title  as  t)ie  assignee  of  a 
bankrupt  assignee  of  a  prior  mortgage  on  the 
land,  Esten,  V.  C,  said:  "It  is  well  estab- 
lished by  the  cases  which  were  cited  on  this 
point  in  the  course  of  the  argument,  that  a 
purchase  for  value  and  without  notice  is  a  de- 
fense to  a  legal  as  well  as  an  equitable  title, 
or  in  other  words,  will  protect  an  equitable 
as  well  as  a  legal  title;  or  indeed  no  title  at 
all  either  legal  or  equitable,  but  a  mere  pos- 
session or  other  advantage.  It  is  at  all 
events  clear  that  this  court  will  never  deprive 
a  purchaser  for  value  without  notice  of  any 
advantage  he  has,  although  as  between  or 
amongst  more  equitable  claimants  it  will  en- 
force the  rights  of  the  prior  against  the  sub- 
sequent claimants  in  point  of  time.  In  the 
present  case  the  relief  prayed  is  simply  that 
the  deed  may  be  delivered  up  to  be  canceled. 
This  relief  is  not  absolutely  essential  to  the 
plaintiff:  his  title  is  perfect  without  it.  But 
is  it  possible  for  this  court  to  order  a  de- 
fendant to  deliver  up  for  cancellation  that 
which  is  his  property  and  for  which  he  paid 
a  valuable  consideration  without  any  notice 
of  the  plaintiff's  title.  It  seems  this  cannot 
be  done.  We  think  the  bill  should  be  dis- 
missed with  costs,  but  without  prejudice  to 
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any  other  bill  which  the  plaintiff  may  be 
advised  to  file  for  the  purpose  of  enforcing 
his  claim,  if  any,  as  a  mortgagee.  The  plain* 
tiff,  indeed,  asked  leave  to  convert  this  bill 
into  a  bill  for  foreclosure,  but  we  think  this 
would  not  be  proper  at  this  late  stage  of  the 
suit,  when  at  all  events  it  could  be  done 
odIy  on  the  terms  of  paying  the  costs  to  the 
hearing." 

In  Smart  v.  McEwan,  18  Grant  Gh.  (U.  C.) 
623,  it  was  held  that  an  assignee  of  a  mort- 
gage cannot  as  against  a  prior  equity  set  up 
a  defense  of  purchase  for  value  without 
Dotice. 

The  bona  fide  assignee  of  a  mortgage  who 
fails  to  notify  the  mortgagor  of  the  assign- 
ment takes  the  mortgage  subject  to  the  state 
of  account  between  the  mortgagor  and  mort- 
gagee. Gooderham  v.  De  Grassi,  2. Grant  Ch. 
(U.  0.)  135;  Galbraith  v.  Morrison,  8  Grant 
Ch.  (U.  C.)  289;  Atkinson  v.  Gallagher,  23 
Grant  Ch.  (U.  G.)  201;  Wilson  v.  Kyle,  28 
Grant  Cli.  (U.  C.)  104;  Court  v.  Holland,  29 
Grant  Ch.  <U.  C.)  19;  Swan  v.  Wheeler,  2 
Sask.  L.  Kep.  269,  11  West.  L.  Rep.  730. 
Compare  Dodds  v.  Harper,  37  Ont.  L.  Rep. 
37,  32  Dominion  L.  Rep.  22,  10  Ont.  W.  N. 
201.  Thus  in  Swan  v.  Wheeler,  supra,  it 
was  said :  "These  authorities,  it  seems  to  me, 
establiafa  that  an  assignee  of  a  mortgage  takes 
the  mortgage  subject  to  the  state  of  accounts 
existing  between  the  mortgagor  and  mort- 
gagee at  the  time  of  the  assignment;  that, 
where  the  mortgagee  shows  the  amount  due 
ti)  be  less  than  the  face  value  of  the  mort- 
gage, the  assignee  can  only  recover  the 
amount  actually  due,  unless  he  can  bring 
himself  within  the  principle  laid  down  in 
Bickerton  v.  Walker  [31  Ch.  D.  151].  To 
do  this  he  has  to  show  not  only  that  he  gave 
full  value  for  the  mortgage,  without  notice 
that  a  less  amount  only  was  due,  but  also 
that  the  mortgagor  by  some  act  has  enabled 
the  mortgagee  to  deceive  him  (the  assignee) 
or  has  given  him  reason  for  inferring  that 
the  mortgage  was  still  a  security  for  the 
larger  amount.  Here  the  assignee  produces 
his  mortgage,  which  on  the  face  of  it  is  a 
security  for  $1,008.  The  onus  is  then  on 
the  mortgagor,  or  those  claiming  under  him, 


higher  title  than  the  solicitor  who  was  at 
most  but  the  trustee  of  the  legal  estate  for 
the  mortgagor,  and  that  the  mortgagor  was 
entitled  to  a  reconveyance  of  the  lands  em- 
braced in  the  mortgage  security  in  question 
and  delivery  of  the  mortgage  and  title  deeds 
and  discharge  of  the  mortgage. 

In  Muir  v.  Dunnet,  11  Grant  Ch.  (U.  C.) 
85,  the  assignee  of  a  mortgage  who  was  a 
purchaser  for  value  without  notice  was  held 
entitled  to  priority  over  the  holder  of  a 
previous  mortgage  which  was  subsequently 
registered,  although  it  was  executed  in  part 
after  registry  by  the  signing  of  the  mortgagee 
and  a  subscribing  witness. 

In  Wright  v.  Leys,  8  Ont.  88,  5  Can.  L. 
T.  81,  in  which  it  appeared  that  Leys,  the 
holder  of  the  mortgage,  claimed  to  be  a  bona 
fide  purchaser  thereof  without  notice  of  an 
agreement  between  the  mortgagor  and  a  prior 
assignee  who  purchased  at  a  public  sale,  that 
such  assignee  should  hold  the  mortgage  as 
trustee  for  the  mortgage,  the  court  said: 
"The  agreement  relied  upon  between  Chad- 
wick  and  Wright  that  the  former  should  buy 
in  the  mortgage  made  by  Wright,  and  hold  it 
in  trust  for  him,  was  one  which  in  my  judg« 
ment  falls  within  the  statute  of  frauds,  and 
should  have  been  in  writing:  Benbow  ▼. 
Townsend,  1  Myl.  &  K.  (Eng.)  .506;  Wilde  v. 
V.^ilde,  iO  Grant  Ch.  (U.  C.)  621.  The  agree- 
ment WAS  not  one  which  affected  the  state 
of  the  mortgage  account,  but,  if  valid,  it  gave 
an  equity  to  the  plaintiff  to  redeem  for  the 
amount  paid  by  Chadwick  arising  out  of  the 
personal  disqualification  of  the  trustee  to 
hold  it  for  a  larger  sum  against  his  cestui 
que  trust.  Chadwick  was  to  be  not  the  as- 
signee but  the  trustee  of  the  mortgage.  So 
far  as  he  is  concerned  the  manner  of  account- 
ing would  proceed  upon  not  what  was  due  on 
the  footing  of  the  mortgage,  but  how  much 
h<)  had  advanced  to  purchase  it.  As  against 
Leys,  who  bought  without  notice  of  this  ar- 
rangement, the  pretentions  of  the  plaintiff 
cannot  be  effectively  asserted,  first,  because 
the  agreement  should  have  been  but  was  not 
in  writing,  and  secondly,  because  this  is  not 
one  of  the  equities  which  attach  upon  the 
assignment  of  a  mortgage.     The  distinction 


to  show  that  on  a  true  statement  of  accounts    i  between  equities  like  this  growing  out  of  the 


there  is  not  that  amount  due.  When,  how< 
ever,  that  is  shown,  I  am  of  opinion  that  the 
onus  is  then  on  the  assignee  to  ^  show  that, 
notwithstanding  the  fact  that  the  true  state 
of  accounts  shows  a  less  sum  than  the  amoimt 
claimed  to  be  due,  the  mortgagor  and  those 
claiming  under  him  are  estopped  from  assert- 
ing that  the  larger  amount  is  not  due.'* 

In  McCormick  v.  Cockbum,  31  Ont.  436, 
it  was  held  that  the  assignee  for  value  and 
without  notice  of  a  mortgage  from  a  solicitor 
of  the  parties  (who,  on  paying  the  mortgage 
had  taken  an  assignment  thereof  instead  of 
a  statutory   discharge)    took   no  better   or 


personal  relations  of  the  mortgagor  and  the 
purchaser  of  the  mortgage,  and  those  which 
affect  the  state  of  the  mortgage  account,  are 
recognized  in  the  cases  referred  to  during  the 
argument  of  Nant-y-Glo,  etc.  Ironworks  Co. 
V.  Tamplin,  35  L.  T.  N.  S.  (Eng.)  125; 
Judd  V.  Green,  33  L.  T.  N.  S.  (Eng.)  697; 
and  Davis  ▼.  Hawke,  4  Grant  Ch.  (U.  C.) 
394.** 

3.  UwiTED  States. 

In  the  United  States  courts  it  is  held  that 
the  bona  fide  holder  of  a  negotiable  secured 
note  takes  the  mortgage  free  from  equities. 
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Carpenter  v.  Long,  16  Wall.  27 1>  Myers  ▼. 
Hazard,  4  McCrary  94;  Beals  ▼.  Neddo,  2 
Fed.  41,  1  McCrary  206;  Sawyer  v.  Prickett, 
10  Wall.  146,  22  U.  S.  (L.  ed.)  105;  Hayden 
V.  Drury,  3  Fed.  782;  Hayden  v.  Snow,  14 
Fed.  70,  9  Bias.  511 ;  Sweet  y.  Stark,  31  Fed. 
858;  O'Rourke  v.  Wahl,  109  Fed.  276,  48 
C.  C.  A.  360.  Thus  in  Swett  v.  Stark,  supra, 
the  court  said:  "It  has  been  held  by  the 
supreme  court  of  Illinois,  not  under  any  local 
statute,  but  as  a  question  of  general  or  com- 
mercial law,  that  if  a  mortgage  is  given  to 
secure  a  negotiable  note,  and  both  the  note 
and  mortgage  are  transferred  before  matu- 
rity to  a  bona  fide  indorsee,  he  holds  the 
mortgage  subject  to  all  equities  between  the 
original  parties.  But  the  Supreme  Court  of 
the  United  States  has  established  a  different 
rule  for  the  federal  courts.  That  court  has 
held  that  where  a  negotiable  note,  secured  by 
a  mortgage,  has  been  transferred  to  a  bona 
fide  holder  for  value  before  maturity,  and  a 
bill  is  filed  to  foreclose  the  mortgage,  no 
other  or  further  defenses  are  allowed,  as 
against  the  mertgage,  than  would  be  allowed 
were  the  action  brought  in  a  court  of  law 
upon  the  note;  that  the  maker  bound  himself 
to  pay  the  note  at  maturity  to  any  bona  fide 
indorsee,  without  reference  to  any  defenses  to 

which  it  might  be  liable  in  tne  hands  of  the 
piiyee;  and  that,  in  proportion  as  the  remedy 
in  denied  to  the  Indorsee  to  enforce  the  secu- 
rity, his  rights  are  violated  and  set  at  naught. 
Carpenter  v.  Longan,  16  Wall.  271,  21  U.  S. 
(L.  ed.)  314;  Kenicott  v.  Wayne  County, 
21  U.  S,  (L.  ed.)  452;  Sawyer  v.  Prickett, 
19  WaU.  146,  22  U.  S.  (L.  ed.)  105.  It  is 
urged,  however,  that  because  the  second  note 
will  not,  by  its  terms,  become  due  until  1891, 
before  which  time  its  payment  cannot  be  en- 
forced either  at  law  or  in  equity,  without 
also  declaring  on  the  covenant  in  the  mort- 
gage, which  is  not  negotiable,  that  therefore 
the  makers  are  entitled  to  the  defense  set  up 
in  their  answer.  This  assumption  is  based 
upon  a  misconception  of  what  the  makers 
agreed  to  do  by  the  execution  of  the  notes, 
as  well  as  of  the  relation  which  exists  be- 
tween the  notes  and  the  mortgage.  The  con- 
tract was  that  the  makers  would  pay  the 
notes  at  maturity  to  any  bona  fide  indorsee, 
without  reference  to  defenses  to  which  they 
'might  be  liable  in  the  hands  of  the  payee; 
and  the  mortgage,  with  all  its  covenants,  was 
executed  to  secure  the  fulfilment  of  that  con- 
tract. The  covenant  in  question  added  to 
the  commercial  value  of  the  notes,  and  it  was 
doubtless  intended  to  have  that  effect.  It 
imparted  additional  value  to  the  security  by 
giving  to  the  holder  of  the  notes  the  right 
to  collect  the  entire  debt  by  foreclosure,  when- 
ever the  makers  failed  to  pay  any  instal- 
ment of  interest.  One  of  the  notes,  by  its 
terms,  would  not  become  due  for  six  years. 


and  meantime  the  security  might  become  in- 
adequate, and  the  makers  insolvent.  The 
covenant  is  not  to  be  treated  as  an  inde- 
pendent, non-negotiable  contract.  It  is  an 
important  element  of  the  security,  which  the 
complainants,  as  innocent  holders  of  the 
notes,  are  entitled  to-  enforce,  according  to 
its  terms.  It  cannot  be  disputed  that  if  the 
complainant  saw  fit  to  wait  until  1891,  he 
could  then  foreclose  the  mortgage  for  the 
full  amount  of  the  notes,  regardless  of  equi- 
ties between  the  original  parties;  and  yet  we 
are  told  because  the  suit  is  brought  before 
the  last  note  is  due  by  its  terms,  but  not 
before  it  is  due  by  virtue  of  the  covenant 
in  the  mortgage,  that  the  complainant  should 
be  treated  as  if  he  were  not  a  bona  fide 
holder,  or  as  if  he  were  seeking  to  foreclose 
a  mortgage  to  secure  a  non-negotii^ble  con- 
tract. The  mere  statement  of  the  proposition 
shows  its  unsoundness.  The  mortgage,  as  an 
incident  to  the  notes,  is  inseparable  from 
them.  It  has  no  separate  existence,  and  it 
cannot  be  treated  as  an  independent  chose  in 
action.  Carpenter  v.  Tjongan,  supra.  The 
plaintiff  bought  the  notes  in  good  faith,  be- 
fore maturity,  on  the  faith  of  the  security, 
including  the  covenant  in  question;  and  it 
would  be  inequitable  and  unjust  to  hold  that 
it  was  the  intention  of  the  makers  and  the 
payee  that  this  covenant  should  not  be  en- 
forced without  destroying  the  negotiable  char- 
acter of  the  notes.  The  ezoeptiona  to  the 
answer  are  sustained." 

4.  Alabaica. 

In  Alabama  it  is  held  that  the  assignee  of 
a  non-negotiable  debt  and  the  mortgage  secur- 
ing it  takes  the  mortgage  subject  to  all  de- 
fenses between  the  original  parties  but  al- 
though not  subject  to  the  equities  of  a  third 
person.  Tison  v.  People's  Sav.  etc.  Assoc.  57 
Ala.  331;  Dulin  v.  Hunter,  98  Ala.  639,  13 
So.  801.  Compare  Lehman  v.  Tallassee  Mfg. 
Co.  64  Ala.  567. 

Thus  in  Dulin  v.  Hunter,  supra,  the  court 
said:  "In  respect  of  the  rights  of  an  a;9- 
signee  of  a  mortgage  securing  indebtednesa 
not  evidenced  by  negotiable  paper,  there  are 
two  distinct  lines  of  authority  establisihini? 
different  doctrines  in  their  respective  jurisdic- 
tions. In  New  York,  and  perhaps  in  one  or 
two  other  states,  the  rule  is,  that  the  pur- 
chaser of  such  a  mortgage  succeeds  only  to 
the  rights  of  the  mortgagee,  and  is  chargeable 
with  notice  of,  and  takes  subject  to,  the  equi- 
ties existing,  not  only  l^etween  the  mortgagor 
and  mortgagee,  but  also  between  the  Utter 
and  third  persons,  at  the  time  of  the  transfer. 
Bush  V.  Lathrop,  22  N.  Y.  536.  In  other 
states — Pennsylvania,  New  Jersey  and  Michi- 
gan among  them — ^the  assignee  of  such  a 
mortgage  is  chargeable  only  with  notice  oA 
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equities  existing  between  the  mortgagor  and 
mortgagee,  and  this  limitation  is  based  on 
the  consideration  that  an  assignee  can  readily 
inquire  of  the  mortgagor  what  claims  he  may 
b&Te  against  the  debt  and  mortgage  which 
the  assignee  is  about  to  purchase,  but  he  may 
not  be  able  by  the  utmost  diligence  to  acquire 
knowledge  of  the  latent  equity  of  some 'third 
person.  15  Am.  A  £ng.  £nc.  of  Law,  pp.  860, 
8C1.  And  this  is  the  view  taken  by  Chancel- 
lor Kent  in  Murray  v.  Lylbum,  2  Johns.  Ch. 
(X.  8.)  441,  and  declared  in  a  dissenting 
opinion  delivered  by  him  as  chief  justice  in 
the  case  of  Bebee  v.  New  York  Bank,  1  Johns. 
(X.  Y.)  529.  This  court  is  committed  to  the 
doctrine  last  stated.  In  the  case  of  Tison  v. 
People's  Sav.  etc.  Assoc.  57  Ala.  323,  331, 
the  rule  is  thus  declared  by  Brickell,  G.  J. 
.  .  .  We  conceive  these  cases  to  have  es- 
tablished in  this  state  the  rule,  that  defenses 
and  equities  existing  between  a  mortgagee 
and  third  persons  will  not  affect  the  rights 
of  an  assignee  of  the  mortgage,  unless  he 
bad  notice  thereof  at  the  time  of  the  assign- 
ment, and  that  an  assignee  for  value  of  a 
subsequent  mortgage,  without  actual  notice  of 
a  prior  unrecorded  mortgage,  is  not  preju- 
diced by  the  fact  that  his  assignor,  the  mort- 
ga^iee,  tock  with  notice  of  the  first  mortgage/' 

The  bona  fide  holder  of  a  negotiable  se- 
cured note  will  take  the  mortgage  given  to 
secure  the  note  free  from  equities.  Hart  v. 
Adler,  109  Ala.  467,  19  So.  894;  Jackson  v. 
Jchnson,  189  Ala.  227,  66  So.  623.  See  also 
Harrison  v.  Yerby,  14  So.  321. 

But  the  transferee  of  a  negotiable  secured 
note  and  mortgage  after  the  maturity  of  the 
note  is  not  a  bona  fide  purchaser  of  the  mort- 
gage, but  is  charged  with  notice  of  all  de- 
fenses, legal  or  equitable,  which  would  have 
been  available  against  the  mortgagee.  Mar- 
ihall  V.  Shiff,  130  Ala.  545,  30  So.  335. 

The  assignment  of  a  mortgage  as  security 
for  or  in  consideration  of  a  pre-existing  debt 
does  not  constitute  the  assignee  a  purchaser 
for  value  so  as  to  cut  off  equities  or  defenses 
which  are  good  against  the  assignor.  Bart- 
lett  V.  Vamer,  56  Ala.  580;  Thompson  v. 
Maddux,  117  Ala.  468,  23  So.  157 ;  Miller  v. 
Johnson,  189  Ala.  354,  66  So.  486.  Thus  in 
Tliompson  v.  Maddux,  supra,  the  court  said: 
''It  is  settled  in  this  state,  that  one  who 
takes  negotiable  paper  as  collateral  security 
for  the  payment  of  a  pre-existing  or  antece- 
dent debt,  is  not  a  purchaser  for  value  in 
the  usual  course  of  trade;  that  such  paper 
is  open  in  the  hands  of  the  assignee  to  all 
defenses  which  could  have  been  made  against 
it,  while  in  the  hands  of  the  assignor  or 
original  owner;  and  that  one  who  honestly 
receives  a  negotiable  bill  or  note  before  ma- 
turity, as  collateral  security  for  a  debt  con- 
traeted  simultaneously,  or  in  pursuance  of  a 
previous  agreement,  made  at  the  time   the 


debt  was  contracted,  is  entitled  to  protection 
against  secret  equities  or  defects  of  which  he 
had  no  notice.  Miller  v.  Boykin,  70  Ala. 
469;  Boykin  v.  Mobile  Bank,  72  Ala.  263; 
Marks  v.  Montgomery  First  Nat.  Bank,  79 
Ala.  558.  A  mortgage  to  secure  such  a  note 
follows,  and  is  of  the  same  character  as  the 
note  it  secures,  in  this  respect." 

5.  Abkansas. 

In  Kerby  v.  Wade,  101  Ark.  543,  142  S.  W. 
1121,  a  suit  to  set  aside  a  mortgage  for  al- 
leged fraud,  the  court  said  with  regard  to 
an  assignee  of  the  mortgage:  "The  circum- 
stances under  which  this  note  was  executed 
show  that  it  was  past  due  when  appellant 
purchased  the  mortgage;  and  he  therefore 
took  it  subject  to  any  defects  that  might  have 
been  set  up  by  the  maker  as  against  the 
payee." 

In  Brown  v.  Brown,  96  Ark.  456,  132  S.  W. 
220,  the  court  said:  "It  is  first  contended 
by  Lillian  6.  Brown  that  this  mortgage  had 
never  been  delivered  by  her  to  Dickinson, 
and  the  consideration  for  which  it  was  exe- 
cuted had  failed.  This  fact  cannot  affect  the 
rights  of  Belle  Brown ;  *f or  the  mortgage  and 
transfer  of  the  same  on  their  face  appeared 
to  be  valid  instruments.  The  transfer  was 
made  before  maturity,  and  the  undisputed 
evidence  shows  that  neither  Belle  Brown  nor 
her  agent  had  any  knowledge  that  the  con- 
sideration ioT  the  mortgage  had  failed  or 
that  it  had  never  in  fact  been  delivered  to 
Dickinson  at  the  time  it  was  accepted  as 
security  in  lieu  of  the  Rose  City  Bank  stock." 

6.  Califobivia. 

In  California  it  is  held  that  the  assignee 
of  a  non-negotiable  note  and  mortgage  takes 
the  mortgage  subject  to  prior  equities.  San 
Jo84  Banch  Co.  v.  San  Jos6  Land,  etc.  Co. 

132  Cal.  582,  64  Pac.  1097 ;  Meyer  v.  Webber, 

133  Cal.  681,  65  Pac.  1110;  Briggs  v.  Craw- 
ford, 162  Cal.  124,  121  Pac.  381;  Mentry  v. 
Broadway  Bank,  etc.  Co.  20  Cal.  App.  388, 
129  Pac.  470;  Raymond  v.  Glover,  37  Pac. 
772.  Thus  in  Briggs  v.  Crawford,  supra,  it 
was  held  that  the  assignee  of  a  non-negotiable 
mortgage  for  a  valuable  consideration  took 
subject  to  equities  between  the  mortgagor 
and  the  mortgagee  and  hence  subject  to  rights 
of  the  purchaser,  at  a  sale  under  a  deed  of 
trust,  who  succeeded  to  the  interest  of  the 
mortgagor  and  was  entitled  to  enforce  his 
equities  against  the  mortgagee  or  his  as- 
signee. 

With  respect  to  a  mortgage  securing  a 
negotiable  note  in  Ord  v.  McKee,  5  Cal.  515, 
it  was  said:  "The  note  sued  on  in  this  case 
was  payable  to  the  plaintiff,  and  although  it 
described  him  as  agent  of  McKee,  this  did  not 
take  away  his  right  to  sue  in  his  own  name 
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at  law.  Then,  to  entitle  him  to  go  into 
equity  and  seek  a  foreclosure  of  the  mortgage, 
depended  simply  upon  the  fact,  whether  he 
was  really  interested  in  the  subject-matter. 
It  is  not  disputed  that  by  the  contract  with 
McKee  he  was  fully  entitled  to  one-half  of 
the  note;  nor  can  his  right  of  action  be  de- 
feated on  the  ground  that  the  mortgage  to 
secure  the  payment  of  the  note  was  made  to 
McKee  and  not  to  himself.  A  mortgage  is  a 
mere  incident  to  the  debt  which  it  secures, 
and  follows  the  transfer  of  a  note  with  the 
full  effect  of  a  regular  assignment.  Ord  hav- 
ing the  right  to  the  note,  had  undoubtedly 
a  right  to  foreclose  the  mortgage." 

In  Adler  v.  Sargent,  109  Cal.  42,  41  Pac. 
.799,  it  appeared  that  the  defendant  bank  was 
the  indorsee  of  a  negotiable  note  secured  by 
a  mortgage  which  was  also  assigned  but  not 
delivered,  and  that  the  mortgage  was  subse- 
quently assigned  with  a  forged  note  to  the 
defendant  Sargent.  The  court  said:  "Tlie 
real  question  in  the  case,  and  one  that  is 
elaborately  and  ably  argued,  is  whether,  un- 
der the  facta  found,  the  court  correctly  award- 
ed the  mortgage  money  to  the  bank.  It  is 
contended  that  the  title  of  the  bank  is  in- 
valid, because  there  was  no  delivery  to  it  of 
the  mortgage — tliat  is,  the  papiTi"  on  which 
the  contract  of  mortgage  was  written.  But 
the  bank  had  the  note  to  'secure  which  the 
mortgage  was  executed,  and  'the  assignment 
of  a  debt  secured  by  mortgage  carries  with  it 
the  security.'  (Civ.  Code,  sec.  2936.)  Ap- 
pellant contends  that  such  assignment  is  good 
only  'as  between  the  parties,'  and  void  as  to 
certain  third  persons — subsequent  purchasers 
in  good  faith,  etc.  But  transactions  good 
between  the  parties  thereto  are  good  as 
against  all  others,  unless  there  be  some  law 
to  the  contrary.  Now,  the  general  law  which 
governs  the  point  in  question  is,  that  the 
assignment  of  the  debt  carries  the  mortgage; 
and,  unless  there  be  some  other  law  to  the 
contrary,  one  in  possession  of  a  mere  instru- 
ment of  mortgage,  which  purports  on  its  face 
to  be  security  for  a  certain  note,  is  bound  to 
know  that  if  the  note  had  been  assigned  to 
another  the  mortgage  is  of  no  legal  value  to 
him.  The  only  other  law  that  can  be  plausi- 
bly invoked  is  to  be  found  in  the  recordation 
laws.  These  are  purely  statutory;  and  who- 
ever founds  a  right  upon  them  must  point 
out  the  statutory  language  which  gives  him 
such  right.  Some  of  the  argument  of  counsel 
for  appellant  would  be  very  forcible  if  ad- 
dressed to  the  question.  What  ought  the  law 
about  the  recordation  of  assignments  of 
mortgages  to  be?  It  might  be  well,  perhaps, 
if  recording  of,  or  the  failure  to  record,  had 
the  same  effect  upon  such  assignments  as 
upon  grants,  mortgages,  etc.,  but  such  is  not 
the  provision  of  the  code.  The  contention  of 
appellant  is,  that  the  (so-called)  assignment 
to  him  on  August  17,  1891,  and  recorded  two 


days  afterward,  is  paramount  to  the  prior 
indorsement  and  transfer  of  the  note  and  an- 
flignment  of  the  mortgage  to  respondent,  be- 
cause the  latter  was  not  recorded.  But,  in 
the  first  place,  there  was  no  valid  assignment 
to  appellant,  because  the  note  to  which  the 
mortgage  was  an  incident  had  already  been 
assi^iT'H'd  to,  and  was  in  the  possession  of,  the 
respondent,  who  had  also  a  written  assign- 
ment of  the  mortgage,  if  that  were  necessary 
to  give  any  further  validity  to  the  transac- 
tion. And,  in  the  second  place,  section  1107 
of  the  Civil  Code,  relied  on  by  appellant,  ap- 
plies only  to  grants  of  real  estate.  The  lan- 
guage is:  'Every  grant  of  an  estate  in  real 
property'  is  conclusive,  etc.,  except  as  against 
one  who,  in  good  faith,  acquires  a  title  or 
lien  'by  an  instrument  that  is  first  duly  re- 
corded.' But  an  assignment  of  a  mortgage  u 
not  a  'grant  of  an  estate  in  real  property.' 
A  mortgage  itself  is  not  such  a  grant,  al- 
though it  is  specially  provided  that  mort- 
gages of  real  property  nuiy  be  'recorded  in 
like  manner  and  with  like  effect  as  grants 
thereof.'  (Civ.  Code,  sec  2952.)  The  pro- 
vision about  the  recordation  of  an  assignment 
of  a  mortgage  is  in  section  2934;  and  the 
provision  is  that  'such  record  operates  as 
notice  to  all  persons  subsequently  deriving? 
title  to  the  mortgage  from  the  assignor/ 
There  is  no  provision  as  to  prior  assignees,  or 
that  the  recordation  should  have  'like  effect' 
as  recordations  of  grants.  Probably  the  legis- 
lature did  not  intend  to  hamper  too  greatly 
the  transfer  and  exchange  of  debts  and  obli- 
gations secured  by  mortgages,  which  are  usu- 
ally in  the  shape  of  negotiable  paper;  but, 
whatever  the  reason,  we.  must  observe  the 
language  of  the  code." 

In  Brown  v.  Witts,  57  Cal.  804,  it  was  held 
that  the  assignee  of  a  mortgage  after  matu 
rity  took  the  mortgage  subject  to  equities 
between  the  parties,  as  the  mortgage  was  not 
negotiable ;  hence  there  being  no  consideration 
for  the  mortgage  the  assignee  acquired  noth- 
ing by  purchasing  it. 

In  San  Jos6  Ranch  Co.  ▼.  San  Jos^  Land, 
etc  Co.  132  Cal.  682,  64  Pac.  1097,  the  court 
said:  "It  seems  that  the  court,  as  a  conclu- 
sion, found  that  the  defendant  was  not  en- 
titled to  relief  on  the  ground  of  mistake  in 
the  execution  of  the  mortgage,  from  the  fact 
that  the  plaintiffs  and  their  assignors  had  no 
notice  or  knowle4ge  of  the  mistake.  This  fact 
is  quite  immaterial,  as  the  notes  in  question 
were  non-negotiable ;  besides,  they  were  trans- 
ferred by  assignment  alter  maturity,  and  the 
plaintiffs,  as  assignees,  took  subject  to  all 
tlie  equities  and  defenses  which  could  have 
been  urged  against  the  original  payee." 

In  Adams  v.  Hopkins,  69  Pac.  228,  ^fftrmed 
73  Pac.  971,  it  was  held  thai  the  assignee 
of  a  released  mortgage  took  the  mortgage 
subject  to  all  existing  equities  between  the 
parties  and  could  stand  in  no  better  position 
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than  his  grantor,  the  court  saying:  ''As  to 
the  legal  effect  of  the  deed  from  the  Castros 
to  Frisbie  and  De  Zaldo,  and  the  accompany- 
ing deed,  claimed  by  the  appellant  to  be  a 
reconveyance,  and  by  the  respondent  to  be  a 
mortgage,  the  case  seems  equally  clear.  The 
language  used  in  the  latter  instrument  has 
always,  both  here  and  elsewhere,  been  con- 
strued to  constitute  a  mortgage;  and  in  this 
state,  under  the  provisions  of  section  260  of 
the  Practice  Act>  enacted  April  29,  1851,  it 
has  been  uniformly  held  that  a  'mortgage 
creates  a  mere  lien  for  the  purposes  of  secu- 
rity, and,  as  in  other  cases  of  lien  upon  real 
property,  can  only  be  enforced  by  judicial 
proceedings.'  Fogarty  v.  Sawyer,  17  Cal.  589; 
2  Notes  Cal.  Rep.  43.  Nor,  indeed,  can  the 
provisions  be  otherwise  construed.  Its  terms 
are  that  'a  mortgage  of  real  property  shall 
not  he  deemed  a  conveyance,  whatever  its 
terms,  so  as  to  enable  the  owner  of  the  mort- 
gage to  recover  possession  of  the  real  prop- 
erty, without  foreclosure  and  sale'  (Prac. 
Act,  §  260),  which  is  but  to  say,  in  effect, 
that  it  shall  not  be  deemed  a  conveyance  so 
as  to  pass  the  title.  For  title  is  but  'the 
means  wherebv  the  owner  of  lands  hath  the 
J!ist  possession  of  his  property.'  Co.  Litt. 
349,  cited  Bouv.  Law  Diet,  word  'Title.'  The 
two  documents  are,  indeed,  to  be  construed 
together  as  one  contract.  But  this  does  not 
alter  the  manifest  effect  of  either ;  and  though 
the  words  of  conveyance  be  the  same  in  both 
documents,  yet,  under  settled  rules,  in  the  one 
they  are  to  be  construed  as  passing  the  title, 
in  the  other  as  merely  mortgaging  the  land. 
The  claim  of  C.  C.  and  D.  K.  Tripp:  These 
appellants  claim  under  an  assignment  of  the 
mortgage  of  Frisbie  and  De  Zaido  to  the 
Castros,  made  by  the  latter  to  one  Saville, 
or  date  January  27,  1860.  This  was  subse- 
quent  to  the  settlement  made  by  the  Castros 
with  Frisbie,  Adams,  and  others,  and  the  re- 
lease made  by  Victor  Castro  in  1857;  but  it 
i^  claimed  there  was  no  proof  or  finding  that 
Saville  had  any  notice  of  the  release.  This, 
however,  could  make  no  difference.  Saville 
took  subject  to  all  existing  equities  between 
the  parties,  and  could  stand  in  no  better  posi- 
tion than  his  grantor.  Civ.  Code,  §  1469.  It 
will  be  unnecessary,  therefore,  to  consider  the 
plea  of  the  statute  of  limitations.f 

In  San  Luis  Obispo  County  Bank  ▼.  Fox, 
119  CaL  61,  61  Pac.  11,  it  was  said:  "The 
question  then  is.  Did  the  assignments  of  the 
mortgage  last  executed  vest  in  the  assignees 
any  rights  superior  to  or  different  from  tliose 
held  by  the  assignor?  As  before  stated,  it  is" 
not  alleged  in  the  complaint  or  found  by  the 
court  at  what  time  either  of  the  said  assign- 
ments was  made.  So  far  as  appears,  they 
mav  both  have  been  made  after  the  Meads 
mortgage  was  recorded,  and,  if  so,  the  as- 
signees took  the  assignments  with  construc- 
tive notice  of  the  prior  mortgage.     (Mahoney 


V.  Middleton,  41  Cal.  41;  Clark  v.  Sawyer, 
48  Cal.  133.)  Again,  it  is  well  settled  that 
one  who  claims  to  be  a  bona  fide  purchaser 
must  plead  the  facts  essential  to  make  him 
such,  that  is,  that  he  purchased  for  value  and 
paid  the  consideration  before  he  had  notice 
of  the  prior  conveyance  or  mortgage.  In 
Eversdon  v.  Mayhew,  65  Cal.  167,  it  is  said: 
'The  answer  of  a  bona  fide  purchaser  without 
notice  is,  says  the  Supreme  Court  of  the 
United  States,  in  the  nature  of  a  new  case 
founded  on  a  right  and  title  to  real  property 
operating,  if  made  out,  to  b&r  and  avoid  the 
plaintiff's  equity,  which  must  otherwise  pre- 
vail. To  entitle  a  party  to  protection  as  such 
a  purchaser  he  must  aver  and  prove  the  pos- 
session of  his  grantor,  the  purchase  of  the 
premises,  the  payment  of  the  purchase  money 
in  good  faith,  and  without  notice,  actual  or 
constructive,  prior  to  and  down  to  the  time 
of  its  payment;  for  if  he  had  notice,  actual 
Of  constructive,  at  any  moment  of  time  before 
the  payment  of  the  money,  he  is  not  a  bona 
fide  purchaser.'  This  language  was  used  in 
reference  to  an  alleged  bona  fide  purchase  of 
real  property,  but  we  consider  it  equally  ap- 
plicable to  a  case  like  this.  And  as  there  was 
no  allegation  or  finding  in  tliis  case  that  any 
consideration  was  paid  for  either  of  the  as- 
signments, or  that  the  assignees  took  the 
same  without  at  least  constructive  notice  of 
the  prior  mortgage,  appellant's  contention 
cannot  be  sustained." 

In  Camden  v.  Vail,  24  Cal.  392,  the  court 
said:  "The  plaintiff  is  here  simply  as  the 
assignee  of  the  notes  and  mortgage  in  ques- 
tion. His  mortgage  proves  to  be  void;  and 
being  void,  he  has  acquired  no  interest  what- 
ever in .  the  land.  He  acquired  such  rights 
only  as  the  notes  and  mortgage,  as  such, 
carry  with  them  by  the  ordinary  assignments 
of  such  instruments.  He  has  not,  either  in 
law  or  equity,  succeeded  to  all  the  rights  held 
by  Robinson  by  virtue  of  his  having  been 
the  owner  of  the  premises  in  question,  and 
of  his  having  conveyed  them  without  obtain- 
ing the  stipulated  consideration.  Admitting 
that  Robinson,  either  on  the  ground  of  fraud, 
or  want  of  consideration,  or  otherwise,  might 
have  obtained  a  conditional  decree  of  the 
court  for  a  payment  of  the  balance  of  the 
price,  or  in  default  thereof,  for  a  rescission 
of  the  contract  of  sale  and  a  reconveyance  of 
the  premises  upon  such  termB  as  the  court 
might  adjudge  to  be  just,  still  sifch  right  of 
action  was  not  expressly  assigned  to  plaintiff, 
and  it  did  not  pass  by  the  mere  indorsement 
of  the  notes  and  assignment  of  the  mortgage 
in  question." 

7.  COLOBADO. 

In  Longan  v.  Carpenter,  1  Colo.  206,  it  waa 
held  that  the  bona  fide  purehaser  and  a»- 
signc^e  without  notice  of  a  negotiable  note  se- 
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cured  by  a  mortgage  did  not  take  the  mort- 
gage free  of  the  equities  of  the  mortgagor. 
Compare  Carpenter  v.  Longan,  16  Wall. 
271,  cited  supra,  in  subdivision  3.  United 
States, 

In  Cowing  v.  Cloud,  16  Colo.  App.  326,  65 
Pac.  417,  it  was  held  that  where  a  negotiable 
promissory  note  was  secured  by  a  trust  deed 
a  bona  fide  indorsee  of  the  note  took  the  secu- 
rity free  from  objections  to  which  it  was 
liable  in  the  hands  of  the  payee. 

8.   COIVNECTICUT. 

In  Quittner  v.  Comstock,  91  Conn.  579,  100 
Atl.  1061,  it  was  held  that  the  bona  fide 
holder  and  owner  by  assignment  of  a  pur- 
chase money  mortgage  given  for  the  benefit  of 
the  mortgagor  had  the  right  to  rely  on  the 
mortgagor's  apparent  title,  which  could  not 
as  against  him  be  questioned  by  the  mort- 
gagor or  any  of  the  equitable  owners  of  the 
land. 

In  Jones  v.  Quinnlpiack  Bank,  29  Conn.  25, 
the  court  said:  "We  make  no  question  that 
the  law  is  that  if  a  creditor  holds  security 
for  his  debt,  whether  tiie  debt  be  negotiable 
or  not,  if  it  is  Bold,  the  purchaser,  nothing 
being  said  to  the  contrar};  takes  the  security, 
if  it  has  not  been  given  up,  as  an  incident 
to  the  debt.  But  if  already  delivered  up,  it 
is  of  necessity  otherwise;  for  the  creditor  has 
no  longer  power  over  it,  nor  is  it  any  longer 
incidental  to  the  debt.  The  state  and  condi- 
tion of  the  security  is  generally  a  matter  of 
inquiry  by  the  purchaser  at  the  time  of  the 
purchase,  when  of  course  the  fact  with  regard 
to  it  will  be  learned;  and  if  the  seller  of  the 
debt  misrepresents  any  material  fact  touching 
it,  he  will  be  liable  for  damages ;  but  the  secu- 
rity itself  does  not  pass.  And  if  this  is  so  in 
the  case  of  a  creditor,  much  more  is  ft  in  the 
case  of  an  indorser,  who  never  had  any  right 
in  relation  to  the  security  beyond  that  of 
being  kept  harmless  from  the  debt.  Indeed, 
he  cannot  be  injured  except  through  his  in- 
dorsement, and  through  that  channel  a  third 
person  cannot  reach  the  security,  if  it  has 
bees  bona  fide  released  and  returned  to  the 


owner. 
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9.  DSLAWABB. 


In  Trustees  of  Mutual  Loon  Assoc,  t.  Tyre, 
3  Boyce  88,  81  Atl.  48,  it  was  held  that  a 
mortgage  assigned  after  maturity  is  taken 
by  the  assignee  subject  to  equities. 

10.  Florida. 

In  Florida  the  bona  fide  holder  of  a  nego- 
tiable secured  note  takes  the  mortgage  as  he 
does  the  note,  free  from  equities.  Scott  r. 
Taylor,  63  Fla.  612,  58  So.  30;  McClure  ▼. 
American  Nat.  Bank,  67  Fla.  32,  64  So.  427; 
Pensaeola  State  Bank  v.  McCIure,  67  Fla.  289, 


64  So.  1022.  See  also  Stewart  v.  Preston,  1 
Fla.  10,  44  Am.  Dec.  621.  Thus  in  Taylor  ▼. 
American  Nat.  Bank,  supra,  the  court  said: 
"As  far  back  as  Stewart  v.  Preston,  1  Fla.  10, 
44  Am.  Dec.  621,  it  was  held  that,  'As  a  gen- 
eral rule,  the  indorsement  of  the  notes  secured 
by  a  mortgage  carried  with  it  the  mortga^;' 
the  court  deeming  the  principle  so  well  settled 
that  it  stated  it  was  not  'necessary  to  cite 
authorities  in  support  of  it.'  This  being  true, 
it  necessarily  follows,  as  is  laid  down  in  1 
Jones  on  Mortgages  (6th  ed.)  §  834,  that  'the 
debt  being  the  principal  thing  imparts  ita 
character  to  the  mortgage.'  In  the  same 
paragraph  it  is  stated  that  'the  mortga^ 
rather  is  regarded  as  following  the  note,  and 
as  taking  the  same  character;  and  it  is  the 
generally  received  doctrine  that  the  assignee 
of  a  mortgage  securing  a  negotiable  note,  tak- 
ing it  in  good  faith  before  maturity,  takes 
it  free  from  any  equities  existing  between  the 
original  parties.'  See  the  numerous  authori- 
ties cited  in  the  note  thereto,  and  in  the  note 
on  pages  149  to  152  of  5  Ann.  Cas.  Also  0ee» 
to  the  same  effect,  1  Daniel  on  Negotiable 
Instruments  (5th  ed.)  §  834.  As  was  said  in 
Frost  v.  Fisher,  13  Colo.  App.  322,  58  Pac 
872,  'the  general  doctrine  is  that  the  note  ia 
the  principal  thing,  and  the  mortgage  an 
accessory,  and  that  the  transfer  of  the  debt 
ipso  facto  carries  with  it  the  security.'  This 
is  quite  an  instructive  case,  as  is  also  Thorp 
V.  Mindeman,  123  Wis.  149,  101  N.  W.  417, 
.  107  Am.  St.  Rep.  1003,  whereui  it  was  held 
as  follows:  The  promise  to  pay  is  one  dis- 
tinct agreement,  and,  if  couched  in  proper 
terms  is  negotiable.  The  pledge  of  real  estate 
to  secure  that  promise  is  another  distinct 
agreement,  which  ordinarily  is  not  intended 
to  affect  in  the  least  the  promise  to  pay,  but 
only  to  give  a  remedy  for  failure  to  carry  out 
the  promise  to  pay.  The  holder  of  the  note 
may  discard  the  mortgage  entirely,  and  sue 
and  recover  on  the  note.' " 

In  Scott  V.  Taylor,  63  Fla.  612,  58  So.  30, 
it  was  said:  "A  mortgage  executed  as  secu- 
rity for  the  payment  of  a  negotiable  promis- 
sory note  is  a  mere  incident  of  and  ancillary 
to  such  note.  Ulien  it  comes  to  the  payment 
thereof,  the  rights  of  the  parties  thereto,  as 
well  as  of  third  persons,  are  governed  by  the 
rules  relating  to  negotiable  paper.  .  . 
Under  the  rules  of  law  governing  negotiable 
instruments  as  announced  in  the  foregoing 
authorities,  we  think  the  decree  of  the  court 
below  appealed  from  in  this  case  was  proper. 
The  defendant  knew  that  he  had  made  and 
delivered  to  D.  Hale  Wilson  a  negotiable 
promissory  note  that  was  transferable  by  in- 
dorsement to  another,  and  yet»  without  in- 
quiring as  to  such  transfer  and  without  pro- 
duction of  the  note  and  mortgage,  he  pays  the 
amount  due  upon  such  note  to  Wilson,  the 
original   payee,   when    such    note   had   beea 


PENIKSOrLA  BANK  ▼.  WOLCOTT. 
tSt  Fed.  68. 


489 


transferred  to  the  complainant  and  was  then, 
held  and  owned  by  her,  and  without  any  dele- 
gation of  authority  from  her  to  said  Wilson 
either  express  or  implied  to  receive  such  pay- 
ment. Under  these  circumstances,  such  pay- 
ment to  Wilson  was  unauthorized,  and  the 
complainant  is  not  affected  thereby.  There 
is  no  merit  in  the  contention  that  the  condi- 
tions expressed  in  the  mortgage  rendered  the 
note  non-negotiable.  Neither  is  there  any- 
thing disclosed  by  the  circumstances  set  forth 
in  the  pleadings  from  which  it  can  legally  be 
implied  that  Wilson  was  authorized  to  act 
as  agent  for  the  complainant  in  receiving  pay- 
ment of  this  note  from  the  defendant." 

In  Reddish  ▼.  Ritchie,  17  Fla.  867,  wherein 
the  assignee  claimed  to  be  the  bona  fide  purr 
chaser  of  a  non-negotiable  note  and  mortgage 
for  which  there  was  failure  of  consideration,' 
the  court  said:  "As  between  the  maker  and 
payee  of  this  non -negotiable  note,  no  portion 
of  this  $1,000  could  be  recovered.  Such  Ib 
also  the  rule  between  the  maker  and  the  as- 
signee of  the  payee.  The  assignee  taking 
such  a  note  before  it  is  due,  takes  it  subject 
to  this  equity.  It  is  the  well  established  doc- 
trine that  the  assignee  of  a  nqn-negotiable 
n»te  takes  it  subject  to  the  equities  existing 
betw'een  the  maker  and  the  payee,  so  far  as 
they  arise  out  of  the  transaction  in  connection 
with  which  the  note  was  given." 

11.  Geobqia. 

In  Georgia  the  assignee  of  a  non-negotiable 
secured  instrument  acquires  no  greater  inter- 
est than  that  held  by  the  person  under  whom 
he  claims,  and  takes  subject  to  the  pledgor's 
right  to  redeem.  Gumming  v.  McDade,  118 
Ga.  612,  4r>  S.  E.  479. 

The  assignee  after  maturity  of  a  note  se- 
cured by  mortgage  takes  the  mortgage  subject 
to  equities  attaching  thereto.  Howard  ▼. 
Gresham,  27  Ga.  347. 

In  Foster  t.  McGuire,  96  Ga.  447,  23  S.  E. 
398,  in  view  of  a  code  section  making  the 
lien  of  a  mortgage  assignable  in  writing  and 
not  otherwise,  it  was  held  that  where  a  mort- 
gage was  taken  from  the  mortgagee  by  de- 
livery only,  and  as  security,  by  the  indorsee 
of  the  secured  note,  the  indorsee  took  the 
mortgage  subject  to  the  equities  between  the 
mortgagor  and  the  mortgagee. 

12.  IlXINOIS. 

a.  In  OeneraL 

It  is  generally  held  in  Illinois  that  the  as- 
signee of  a  mortgage  takes  it  subject  to  the 
equities  between  the  original  parties,  or  as 
stated  in  some  cases  subject  to  such  defenses 
as  are  good  against  the  assignor.  While 
none  of  these  cases  hold  that  the  assignee 
takes  the  mortgage  subject  to  latent  equities 


they  in  fact  cite  the  cases  in  the  following 
subdivision  which  make  the  distinction.  Hub- 
bard V.  Turner,  2  McLean  519,  12,  Fed.  Gas. 
Ko.  6,819;  Peck  v.  Bligh,  37  lU.  317;  Ellis 
▼.  Sisson,  96  111.  105;  Buehler  v.  McGormick, 
169  111.  269,  48  N.  £.  287 ;  Chicago  Title,  etc. 
Co.  V.  Aff.  183  111.  01,  55  N.  £.  669;  Bouton 
V.  Gameron,  205  111.  50,  68  N.  E.  800;  Foster 
T.  Strong,  5  111.  App.  223;  Denison  v.  Gam- 
biU,  81  111.  App.  170;  Whiting  Paper  Co.  v. 
Busse,  95  111.  App.  288;  Hahn  v.  Geiger,  96 
111.  App.  104;  Bebber  v.  Moreland,  100  III. 
App.  198;  Elser  v.  Williams,  104  111.  App. 
238;  Hass  v.  Lobstein,  108  111.  App.  217; 
Rohde  V.  Rohn,  127  111.  App.. 579;  Bensley  v. 
Bartholf,  137  111.  App.  420,  affirmed  234  111. 
336,  84  N.  £.  928.  See  also  Hazle  v.  Bondy, 
173  111.  302,  50  N.  E.  671,  affirming  70  111. 
App.  185;  Romberg  v.  McCormick,  194  111. 
205.  62  N.  E.  537. 

Thus  in  Foster  v.  iStrong,  5  111.  App.  223, 
the  court  said:  ''The  trust  deeds  in  question 
are,  by  the  laws  of  this  state,  regarded  as  in 
the  nature  of  mortgages,  R.  S.  1874,  p.  713, 
and  must,  necessarily,  stand  upon  the  same 
footing  as  regards  assignability.  The  circum- 
stance that  the  assignee  of  a  trust  deed  is  not, 
ordinarily,  required  to  go  into  a  court  of 
equity  to  make  it  available  by  foreclosure 
cannot  in  the  least  affect  its  nature  as  re- 
spects its  assignability  at  law.  It  is  the  set- 
tled law  of  this  state  that  mortgages,  whether 
upon  real  or  personal  property — and  trust 
deeds  are  the  same — are  not  assignable  at 
law,  and  the  assignee  takes  them  subject  to 
the  same  infirmities  or  defenses  to  which  thev 
were  subject  as  between  the  original  parties." 

In  Elser  ▼.  Williams,  104  111.  App.  238,  it 
was  said :  ''The  assignee  of  a  mortgage  takes 
it  subject  to  all  the  equities  existing  in  favor 
of  the  mortgagor,  and  upon  a  proceeding  to 
foreclose  said  mortgage,  the  grantee  of  the 
mortgagor  may  avail  himself  of  all  equities 
existing  at  the  time  of  the  conveyance  in 
favor  of  the  mortgagor." 

In  Bebber  v.  Moreland,  100  111.  App.  198, 
the  court  said:  "Appellant's  principal  con- 
tention is  that  Moreland,  by  leaving  his  note 
and  the  mortgage  securing  the  same  with 
Haerther,  enabled  him  to  perpetrate  a  fraud, 
and  he,  Moreland,  should  bear  the  loss  thus 
occasioned,  to  an  innocent  purchaser  of  such 
securities.  The  bill  in  this  case  is  to  set 
aside  a  release  of  the  mortgage  and  to  fore- 
close the  same.  Appellant  is  presumed  to 
have  known  that  a  mortgage  is  not  a  nego- 
tiable instrument,  and  that  he  took  the  one 
in  question  subject  to  whatever  defenses  the 
makers  might  have  thereto."  In  Rohde  v. 
Rohn,  127  111.  App.  579,  a  broader  statement 
was  made,  the  court  saying:  "By  the  law  of 
Illinois  mortgages  (by  deeds  of  trust  or  other- 
wise) are  non-negotiable,  and  the  assignee  of 
them  for  value  and  innocently  gets  no  better 
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title  or  rights  in  them  or  by  them  primarily 
than  the  assignor  himself  had."  In  that  case, 
the  holding  was  apparently  based  on  Olds  v. 
Oummings,  81  111.  188,  cited  in  the  following 
subdivision. 

h.  Equities  in  Favor  of  Third  Persons, 

While  a  mortgage  is  non-negotiable  and  the 
assignee  thereof  takes  subject  to  equities  be- 
tween the  parties  he  does  not  take  subject  to 
latent  equities  of  third  persons  of  which  he 
had  no  notice  at  the  time  of  th«  assignment. 
Olds  V.  Cummings,  31  111.  188;  Sumner  v. 
Waugh,  66  111.  531;  Colehour  v.  State  Sav. 
Inst.  90  111.  152;  Silverman  v.  Bullock,  98 
III.  11;  Mullanphy  Sav.  Bank  v.  Schott,  135 
111.  655,  26  N.  E.  640,  25  Am.  St.  Rep.  401; 
Himrod  v.  Oilman,  147  111.  293,  35  N.  E.  373, 
affirming  Sam  v.  Bolton,  44  111.  App.  516; 
Humble  v.  Curtis,  160*111.  193,  43  N.  E.  749, 
affirming  Curtis  v.  Humble,  57  111.  App,  513; 
Schultz  V.  Sroelowitz,  191  111.  249,  61  N.  E. 
92;  Mann  v.  Merchants'  Loan  etc.  Co.  100 
111.  App.  224;  Kittler  \  Studabaker,  113  111. 
App.  342,  352.  See  also  Havighorst  v.  Bo  wen, 
116  111.  App.  230,  affirmed  214  111.  90,  73  N. 
E.  402. 

Thus  in  Olds  v.  Cummings,  31  111.  188,  a 
case  often  «ited,  ilie  court  said  .*  "We  do  not 
find  it  DHxssaiy  to  determine  the  question 
whether  Olds  was  a  bona  fide  purchaser  of 
this  mortgage  or  not.  In  a  case  submitted 
subsequent  to  this  one,  we  have  been  called 
upon  to  examine  the  question  as  to  how  far 
the  rights  of  the  assignee  of  a  mortgage,  pur- 
chased for  a  valuable  consideration ^  before 
due,  and  in  ignorance  of  any  equities  or  de- 
fense, shall  be  affected 'by  such  defense;  and, 
as  this  record  also  presents  the  question,  and 
as  the  conclusion  at  which  we  have  arrived, 
decides  the  case,  we  shall  here  consider  this 
question  and  none  other.  By  the  common 
law,  choses  in  action  were  not  assignable. 
For  the  convenience  of  commerce,  by  the  stat- 
ute of  Anne,  in  England,  certain  choses  in 
action  were  made  assignable,  so  as  to  vest 
in  the  assignee  the  legal  title,  as  promissory 
notes  and  bills  of  exchange.  We  have  a  stat- 
ute, also,  making  certain  choses  in  action 
assignable,  prescribing  a  particular  mode  in 
which  they  shall  be  assigned.  Our  statute 
provides,  that  any  promissory  note,  bond, 
bill,  or  other  instrument  in  writing,  whereby 
one  person  promises  to  pay  to  another  any 
sum  of  money,  or  article  of  personal  prop- 
erty, or  sum  of  money  in  personal  property, 
shall  be  assignable  by  indorsement  thereon. 
Now,  the  mortgage  to  foreclose  which  this 
bill  was  filed,  was  given  to  secure  the  pay- 
ment of  two  promissory  noten  which  were 
assigned  by  the  payee  and  mortgagee  to  the 
complainants.  This  was,  in  equity,  an  as- 
signment of  the  mortgage.  The  notes  were 
assignable  by  the  statute,  but  the  mortgage 


is  not,  nor  is  it  assignable  by  the  conunon 
law.     The  assignee  of   a  mortgage    has   no 
remedy  upon  it  by  law,  except  it  be  treated 
ap  an  absolute  conveyance,  and  the  mortgagee 
convey  the  premises  to  the  assignee  by  deed; 
and  upon  the  question  whether  this  can  be 
done,  the  authorities  are  conflicting.      Even 
our  statute,  authorizing  foreclosures  of  mort- 
gages by  scire  facias,  has  carefully  confined 
the  right  to  the  mortgagee,  and  does  not  au- 
thorize this  to  be  done  by  assignees.     But  it 
is   said   that  the   assignment   of   the    notes 
carries  with  it  the  mortgage,  which  is  but  an 
incident  to  the  principal  debt.    That  is  true^ 
in   equity,  and  only   in  equity.     Courts  of 
equity  will  not  be  confined  to  legal  forms  and 
legal  titles,  but  look  beyond  these,   to  the 
substantial,  equitable  rights  of  parties,  and 
allow  parties  who  have  equitable  rights,  to 
enforce  those  rights  in  their  own  names,  with- 
out regard  to  legal  titles.     The  assignee  of 
a  judgment,  even,  may,   in  his  own   name, 
enforce  it  in  equity.     But  while  courts  of 
equity  thus  enforce  equitable  rights,  they  do 
it  with  a  scrupulous  regard  to  the  'equitable 
rights  of  others.    Thus,  if  the  assignee  of  a 
judgment  attempt  to  enforce  it  in  equity,  no 
matter  how  much   he  paid   for  it,   or  how 
ignorant  he  might  have  been  that  it  had  been 
paid,  or  that  there  was  other  reason   why 
it  should  not  be  collected,  the  court  of  equity 
will  look  into  all  the  circumstances,  and  will 
not  enforce  it  in  his  favor,  if  it  ought  not 
ti)  be  enforced  in  the  hands  of  the  assignor. 
He  who  buys  that  which  is  not  assignable  at 
law,  relying  upon  a  court  of  chancery  to  pro- 
tect and  enforce  his  rights,  takes  it  subject  to 
all  infirmities  to  which   it  is  liable  in  the 
hands  of  the  assignor ;  and  the  reason  is,  that 
equity  will  not  lend  itself  to  deprive  a  party 
of  a  right  which  the  law  has  secured  him,  if 
such  right  is  intrinsically  just  of  itself.    We 
have  not  met  with  a  single  case,  where  rem- 
edy has  been  sought  in  a  court  of  chancery, 
upon  a  mortgage,  by  an  assignee,  in  which 
everv   defense  has   not   been   allowed   which 
the  mortgagor   or  his  representatives  could 
have  made  against  the  mortgagee  himself,  un- 
less   there    has    been    an    express    statute, 
authorizing  the  assignment  of  the  mortgage 
itself.     There  are  many  cases  in  which  the 
assignees  have  been  protected  against  latent 
equities  of  third   persons,  whose  rights,  or 
even  names,  do  not  appear  on  the  face  of  the 
mortgage.    And  the  reason  is,  that  it  is  the 
duty  of  the  purchaser  of  a  mortgage  to  in- 
quire of  the  mortgagor  if  there  be  any  reason 
why  it  should  not  be  paid ;  but  he  should  not 
be  required  to  inquire  of  the  whole  world, 
to  see  if  some  one  has  not  a  latent  equity 
which  might  be  interfered  with  by  his  pur- 
chase of  the  mortgage,  as,  for  instance,  a 
cestui  que  trust.     .    .     .    We  find  tlie  law  to 
be,  both  upon  principle  and  authority,  that 
the  assignee  of  the  mortgage  in  this  case,  took 
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it  subject  to  the  defenae  which  the  mortgagor 
had  againat  it  in  the  hands  of  the  assignor." 

However,  in  Colehour  ▼.  State  Sav.  Inst.  00 
Hi.  152,  it  waa  said:  ''Although  it  be  the 
rule  in  thia  state  that  where  there  ie  a 
promiasory  note  secured  in  its  payment  by  a 
mortgage,  an  innocent  transferee  of  the  note 
before  maturity,  in  a  suit  for  the  foreclosure 
of  the  mortgage,  will  be  subject  to  any  equi- 
table defense  on  the  part  of  the  mortgagor, 
when  the  note  itself,  if  the  suit  were  upon 
it,  would  be  exempt  from  such  defense  (Olds 
V.  Cummings,  31  111.  188,  and  subsequent 
cases),  we  understand  thia  as  restricteid  to 
all  equities  arising  out  of  the  note  and  mort- 
gage transaction  itself,  and  not  extending  to 
a  )»et-off  in  respect  of  a  debt  due  from  the 
assignor  to  the  mortgagor,  arising  out  of  a 
collateral  matter,  such  a  one  as  we  view 
this,  here,  ta  be." 

In  Walker  v.  Dement,  42  IlL  272,  the  court 
said:  "The  assignment  of  the  mortgage, 
whether  indorsed  upon  the  instrument  it- 
self, or  by  the  indorsement  or  delivery  of  tlie 
note,  is  only  equitable,  and  places  the  equi- 
table holder  of  the  mortgage,  aa  a  security 
to  his  debt,  and  as  to  defenses  and  equities 
affecting  it,  in  the  same  situation  as  a  pur- 
chaser of  overdue  paper,  or  of  real  estate 
againat  which  there  la  a  valid  secret  lien,  or 
of  chattela  to  which  the  vendor  has  no  title, 
and  it  is  no  more  inequitable  or  unjust  than 
it  is  in  such  caaea,  that  he  should  be  com- 
pelled to  yield  to  superior  equities.  .  .  • 
When  these  cases  speak  of  latent  equities  of 
third  persons,  it  is,  of  course,  meant,  equities 
of  persons  disconnected  with  the  transaction^ 
—persons  not  parties  to  the  mortgage  or  the 
payee  of  the  notes  to  aecnre  the  payment  of 
which  it  was  given.  To  be  protected,  the  as- 
signee must  omit  no  duty,  nor  fail  to  exer- 
cise every  precaution  whicJi  prudence  demands 
of  all  men  acting  in  reference  to  matters  of 
moment.  In  this  case,  when  Walker  pur- 
chased these  notes,  Heaton  held  them  by  an 
equitable  title  only,  they  having  been  trana- 
ferred  by  delivery  and  not  assigned.  The 
mortgage  was  not  in  Heaton's  possession,  nor 
was  it  recorded.  It  waa  then  in  the  hands  of 
appellee.  The  notes  in  Heaton's  hands,  and 
which  appellant  purchased,  were  not  indorsed, 
and  were  only  held  by  an  equitable  title  and 
appellant  was  bound  to  know  that  they  were 
subject  to  all  equities  existing  as  to  the  fund 
at  the  time  they  were  purchased.  He  must 
be  presumed  to  know  that  sucli  equities  would 
not  be  cut  off  by  his  purchasing  an  equitable 
title,  nor  did  the  subsequent  indorsement  of 
the  notes  by  the  payee  have  the  effect  to  bar 
prior  equities." 

c  Mortgage  Securing  yegotiuhle  yote. 

A  mortgage  is  not  negotiable  and  is  taken 
subject  to  equities  by  the  bona  fide  holder 


of  a  negotiable  note  which  it  was  given  to 
secure.  Walker  v.  Dement,  42  111.  272;  Klec- 
man  v.  Frisbie,  63  111.  482;  Haskell  v.  Brown, 
65  111.  20;  U.  S.  Mortg.  Co.  v.  Gross,  93  111. 
483;  Towner  v.  McClelland,  110  111.  542; 
Shippen  v.  Whittier,  117  111.  282,  7  N.  E. 
642;  Buehler  v.  McCormick,  160  111.  260,  48 
N.  £.  287;  Grassly  v.  ReinbaJc,  4  111.  App. 
341;  Paris  v.  Briscoe,  78  111.  App.  242;  Cahill 
V.  Lauf,  133  111.  App.  607,  affirmed  231  111. 
220,  83  N.  £.  155;  Burr  v.  Tobey,  182  111. 
App.  228.  See  also  Barrett  v.  Hinckley,  124 
111.  32,  14  N.  £.  863,  7  Am.  St.  Rep.  331; 
Himrod  v  Oilman,  147  111.  203,  35  N.  £. 
373,  affirming  Himrod  v.  Bolton,  44  111.  App. 
516;   Cameron  v.  Bouton,  72  111.  App.  264. 

Thus  in  Towner  v.  McClelland,  supra,' the 
court  said:  *'A  mortgage  not  being  assign- 
able at  law,  the  assignee  takes  it  subject  to 
all  equities  between  the  parties.  The  fact 
that  he  takes  the  note  by  assignment,  before 
maturity,  free  from  all  defenses  at  law,  does 
not  thereby  protect  the  mortgage  against 
equitable  defenses, — that  applies  alone  to  ne- 
gotiable paper,  and  not  to  equitable  assign- 
ments. Not  only  so,  but  where  a  mortgage  is 
assigned,  and  the  mortgagor  without  notice 
pays  the  payee,  who  has  parted  with  the  note, 
that  will  discharge  the  mortgage,  and  in  a 
suit  to  foreclose,  such  payment  may  be  set 
up  in  bar  of  a  decree  for  its  foreclosure.  The 
mortgagor,  to  release  himself  from  liability 
on  his  note,  must  see  that  he  pays  the  money 
to  the  holder  of  the*  note,  who  has  received 
it  by  assignment  before  maturity,  but  not  so 
to  discharge  the  mortgage,  because  it  is  not 
assi^able  at  law.  The  equitable  assignee, 
to  protect  his  rights  against  a  payment  by 
the  mortgagor  to  the  mortgagee,  must  give 
the  former  notice,  actual  or  constructive,  of 
its  Bssignmoit.  He  may  place  the  assign- 
ment on  record,  or  give  notice  of  the  assign- 
ment to  the  mortgagor." 

In  Kleeman  v.  Frisbie,  63  III.  482,  it  was 
said:  "As  respects  the  note  itself,  it  being 
a  negotiable  security,  the  defendant,  Cole- 
man, took  that  unaffected  by  any  defense  of 
usury.  The  deed  of  trust  in  this  case  was 
no  more  than  a  mortgage.  It  was  not  assign- 
able by  the  statute,  nor  by  the  common  law. 
The  assignment  of  the  note  carried  with  it 
the  deed  of  trust,  which  is  but  an  incident  to 
the  principal  debt.  But  that  is  true  only  in 
equity.  The  deed  of  trust  was  a  chose  in 
action,  not  assignable  at '  law,  but  only  as- 
signable in  equity.  As  to  all  such  choses  in 
action,  it  is  a  general  and  well  settled  prin- 
ciple, that  the  assignee  of  a  chose  in  action 
takes  it  subject  to  the  same  equity  it  was 
subject  to  in  the  hands  of  the  assignor.  Clute 
v.  Robison,  2  Johns.  (X.  Y.)  595;  Livingston 
V.  Hubbs,  2  Johns.  Ch.  (N.  Y.)  612;  Covell  v. 
Tradesman's  Bank,  1  Paige  (N.  Y.)  131; 
W^illis  V.  Twambly,  13  Mass.  204.  In  Olds  v. 
Cummings,  31  111.  188,  it  was  expressly  de- 
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cided,  in  a  case  like  the  present,  that  the 
assignee  of  the  mortgage  took  it  subject  to 
the  defense  which  the  mortgagor  had  against 
it  in  the  hands  of  the  assignor.  It  is  con- 
ceded, on  the  part  of  appellee's  counsel,  that, 
if  the  assignee  of  the  note  was  seeking  to 
enforce  the  deed  of  trust  in  a  court  of  equity, 
the  defense  of  usury  could  be  set  up,  and  it  is 
supposed  that  the  authority  of  the  case  last 
cited  is  to  be  confined  to  such  a  case,  where 
the  assignee  is  invoking  the  aid  of  a  court  of 
equity  to  enforce  his  rights.  But  we  are 
unable  to  perceive  why  it  should  make  the 
difference  claimed,  that  the  appellant  is  oc- 
cupying the  position  of  actor,  instead  of 
defendant.  While  the  note  and  deed  of  trust 
were  in  the  hands  of  Denton,  the  payee  of  the 
note,  Kleeman,  the  maker  of  the  same,  would 
have  had  an  undoubted  equity,  on  payment  of 
$2,700,  or  whatever  might  be  the  true  balance 
of  his  debt  for  the  unpaid  purchase  money 
with  six  per  cent  interest,  to  have  the  deed 
of  trust  canceled  and  his  land  discharged  of 
it.  He  could  have  thus  rid  his  land  of  the 
charge  upon  it  for  usurious  interest.  The 
defendant,  Coleman,  took  the  deed  of  trust 
with  its  infirmity.  She  took  the  same  subject 
to  every  defense  that  existed  against  it  in  the 
hands  of  Denton." 

In  Grassly  v.  Reinbadc,  4  111.  App.  341,  the 
court  said:  "/Appellee,  Jettie  Reinback, 
claims  that  the  note  was  a  negotiable  in- 
strument, which  if  assigned  by  indorsement, 
and  delivered  befor<>  due,  the  assignee  would 
take  it  free  from  any  right  of  defense  to  the 
consideration  of  or  payment  of  the  note. 
If  assigned  after  due,  the  holder  would  take 
it  subject  to  the  right  of  the  maker  to  set 
up  any  defense  in  the  origin  of  the  note,  and 
any  defense  which  existecl  at  or  before  the 
time  of  the  transfer,  but  not  any  claim  of 
the  maker  after  the  time  of  the  assignment. 
If  this  were  an  action  at  law  upon  the  prom- 
issory note  assigned  to  her,  and  the  assign- 
ment was  made  in  good  faith,  her  claim  might 
be  recognized.  But  it  Is  not.  It  is  a  chan- 
cery proceeding  to  foreclose  the  mortgage 
given  to  secure  the  note,  and  a  mortgage  is 
not  assignable  either  by  the  statute  or  by 
the  common  law.  The  assignment  of  the  note 
carries  the  mortgage  with  it,  but  only  in 
equity.  Where  the  assignee  of  a  promissory 
note,  secured  by  a  mortgage,  seeks  to  fore- 
close the  mortgage  in  equity,  that  court  will 
let  in  any  defense  which  would  have  been 
availing  against  the  mortgage  in  the  hands  of 
the  mortgagee  himself,  and  this,  regardless 
of  the  fact  that  the  assignee  may  have  pur- 
chased the  note  in  good  faith,  and  for  a 
valuable  consideration,  and  before  its  matu- 
rity." 

13.  Indiana. 

In  Indiana  under  a  statute  making  the 
assignee  of  a  non-negotiable  note  subject  to 


the  maker's  defenses,  it  has  been  held  that  a 
mortgage  given  to  secure  a  non-negotiable 
note  is  taken  by  the  assignee  subject  to  de- 
fenses which  the  mortgagor  had  before  notice 
ol  the  assignment  of  the  mortgage.  Marshall 
V.  Billingsly,  7  Ind.  260;  Sharts  v.  Await, 
73  Ind.  304;  Voris  v.  Ferrell,  57  Ind.  App. 
1,  103  N.  £.  122.  Thus  in  Sharts  v.  Await, 
supra,  the  court  said:  "Parker  had  given 
his  notes,  not  governed  by  the  law  merchant, 
to  Uriah  D.  Sharts,  and  a  mortgage  to  secure 
their  payment.  Hie  statute  in  relation  to 
such  notes  provides  that  'Whatever  defense 
or  set*off  the  maker  of  any  such  inatrument 
had,  before  a  notice  of  aasignment,  againat  an 
assignor,  or  against  the  original  payee,  he 
shall  have  also  against  their  assignees.'  1 
B.  S.  1876,  p.  636,  §  3.  llierefore,  in  the 
absence  ox  any  notice  of  assignment  of  the 
notes,  the  debt  might  be  the  subject  of 
garnishment  at  the  suit  of  Await  against 
Uriah  D.  Sharts,  the  payee." 

The  bona  fide  purchaser  before  maturity  of 
a  negotiable  note  secured  by  a  mortgage  on 
land  takes  the  mortgage  as  an  incident  and 
free  from  all  equities.  Gabbert  y.  Schwartz, 
69  Ind.  450;  Reeves  v.  Hayes,  95  Ind.  521. 
See  also  Ray  v.  Baker,  165  Ind.  74,  74  N.  K. 
619.  Thus  in  Reeves  v.  Hayes,  supra,  the 
court  said:  "Promissory  notes  are  articles 
of  commerce,  and  pass  from  hand  to  hand 
by  barter  and  sale.  The  transfer  of  a  note 
carries  the  mortgage,  for  the  former  is  the 
principal  and  the  latter  the  incident.  This 
i3  in  accordance  with  the  universal  rule  that 
the  grant  of  the  principal  thing  carries  all 
the  incidents.  Matthews  v.  Wallwyn,  4  Ves. 
Jr.  (£ng.)  118;  Jackson  v.  Blodget,  5  Cow. 
(N.  Y.)  202;  Green  v.  Hart,  1  Johns.  (N.  Y.) 
580;  Johnson  v.  Hart,  3  Johns.  Gas.  (N.  Y.) 
322.  In  Hubbard  v.  Harrison,  38  Ind.  323. 
it  was  said:  'The  assignment  of  a  mortgage, 
independent  of  the  debt  which  it  is  given 
to  secure,  is  an  unmeaning  ceremony.'  It 
has  always  been  the  law  of  this  state  that 
the  assignment  of  the  note  carries  the  mort- 
gage. Blair  v.  Bass,  4  Blackf.  (Ind.)  539. 
In  Hough  V.  Osborne,  7  Ind.  140,  the  court 
said:  'The  only  thing  easily  perceivable  as 
to  the  transfer  of  the  mortgage  security  with- 
out the  notes,  was  its  futility.'  Garrett  v. 
Puckett,  15  Ind.  485;  Gower  ▼.  Howe,  20  Ind. 
396.  The  assignment  of  a  note  negotiable  by 
the  law  merchant  carries  the  mortgage  secu- 
rity, and  in  the  hands  of  a  bona  fide  holder 
the  security  is  protected  to  the  same  extent 
as  the  note  itself." 

In  Gabbert  v.  Schwartz,  69  Ind.  450,  it  was 
said:  'In  1  Jones  on  Mortgages,  at  section 
11,  it  is  said :  ^n  equity  a  mortgage  of  land 
is  regarded  as  a  mere  security  for  a  debt  or 
obligation,  which  is  considered  as  the  prio' 
cipal  thing,  and  the  mortgage  only  as  the 
accessory.  The  legal  title  vests  in  the  mort- 
gagee merely   for  the  protection  of  his  in- 
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temt,  and  in  order  to  give  him  the  full 
benefit  of  the  security;  but  for  other  purposes 
the  mortgage  is  a  mere  security  for  the  debt.' 
This  rule  as  to  the  essential  qualities  of  a 
mortgage  has  been  fully  recognized  and  ac* 
cepted  in  this  state.  Fleteher  v.  Holmes,  32 
Ind.  497.  With  us,  the  debt  secured  is  the 
prmcipal  thing,  and  the  mortgage  is  but  the 
iocident.  Sample  ▼.  Rowe,  24  Ind.  208; 
Garrett  v.  Puckett,  15  Ind.  485.  It  follows 
that,  in  this  state,  the  indorsee  of  a  nego- 
tiable note,  secured  by  mortgage,  takes  the 
mortgage  discharged  from  all  the  equities  to 
which  the  note  may  have  been  subject  in  the 
hands  of  the  payee,  to  the  same  extent  as  the 
note  itself,  is  discliarged  from  such  equities. 
In  that  respect,,  the  indorsee  takes  the  mort- 
gage as  he  takes  the  note." 

In  Voris  v.  Ferrell,  57  Ind.  App.  1,  103 
N.  £.  122,  it  appeared  that  the  purchaser  of 
a  note  secured  by  a  mortgage  on  land  took 
the  note  when  it  was  past  due  and  dishonored 
because  the  debt  had  been  matured  in  ac- 
cordance with  its  provisions  for  failure  to 
fMiy  an  instalment  of  interest,  and  hence  had 
become  non-negotiable  and  subject  to  the 
same  defenses  as  though  the  suit  was  pros- 
ecuted by  the  original  payee,  his  assignor. 
The  court  said:  ''Where  a  note  not  nego- 
tiable by  the  law  merchant  is  assigned,  the 
assignee  takes  the  same  subject  to  all  equities 
and  defenses  available  against  his  assignor, 
and  the  rule  is  not  changed  where  such  in- 
strument is  secured  by  a  mortgage  which 
is  also  assigned.  The  decisions  have  not  all 
been  uniform  on  the  subject  of  latent  equities, 
and  some  have  sought  to  distinguish  between 
such  equities  and-  those  existing  between  the 
original  parties  to  the  instrument  assigned; 
but  the  distinction  has  not  been  drawn  in 
this  state,  and  the  rules  applicable  to  past- 
due  paper  and  instruments  not  negotiable  by 
the  law  merchant  control  the  same  where  the 
note  is  secured  by  a  mortgage  as  where  there 
is  no  such  security." 

14.  Iowa. 

In  Iowa  the  assignee  of  a  non-negotiabU 
note  and  mortgage  takes  the  mortgage  sub 
ject  to  equities.  Pope  v.  Jacobus,  10  la.  262; 
Yerger  t.  Barz,  56  la.  77,  8  N.  W.  769; 
Tabor  v.  Foy,  56  la.  539,  9  N.  W.  897;  Henry 
T.  SUte  Bank,  131  la.  97,  107  N.  W.  1034. 
See  also  Mersman  v.  Werges,  3  Fed.  378,  1 
McCrary  528;  Sims  v.  Hammond,  33  la.  368; 
Burbank  v.  Warwick,  52  la.  493,  3  N.  W.  519. 

Thus  in  Pope  v.  Jacobus,  supra,  the  court 
Baid:  "Two  questions  are  made:  First, 
Boes  the  assignment  of  the  mortgage  carry 
with  it  the  note?  Second,  if  it  does,  will 
Mich  an  assignment,  being  made  before  the 
maturity  of  the  note,  have  the  effect  of 
eutting  off  all  equities  in  favor  of  the  makers 


of  the  note  against  the  payee.  The  assign-, 
ment  of  the  debt,  it  is  conceded,  as  a  general 
rule,  draws  after  it  the  mortgage,  as  a  con- 
sequence of  appurtenance  to  it.  An  assign- 
ment of  the  interest  of  the  mortgagee  in  the 
land,  without  an  assignment  of  the  debt,  is 
considered  as  the  mere  transfer  of  a  naked 
trust,  and  is  without  any  meaning  or  use, 
as  far  as  relates  to  the  debt.  *This,'  says 
chancellor  Kent,  is  the  general  language  of 
the  courts  of  law,  as  well  as  the  courts  of 
equity,  and  the  common  sense  of  parties,  the 
spirit  of  the  mortgage  contract,  and  the  rea- 
son and  policy  of  the  thing,  would  seem 
to  be  with  the  doctrine.'  .  .  .  W^e  do  not 
wish  to  be  imderstood  as  saying  that  the 
written  assignment  of  the  mortgage,  and  a 
parol  assignment  of  the  note,  or  even  a  parol 
assignment  of  both  might  not  be  good  in 
equity  <is  between  the  parties,  or  for  some 
other  purposes.  We  only  hold  that  the  as- 
signment of  the  mortgage  alone,  does  not  so 
transfer  the  principal  thing,  the  debt,  as  to 
cut  the  mortgagors  off  from  any  equity  ex- 
isting in  their  favor  against  the  note,  to  the 
same  extent  as  if  it  was  in  the  hands  of  the 
payee." 

in  Tabor  v.  Foy,  56  la.  539,  9  N.  W^  897, 
it  was  said:  "The  note  being  found  to  be 
forged,  no  recovery  can  be  based  upon  it. 
But  plaintiff  insists  that  as  he  is  a  good 
faith  assignee  for  value  of  the  mortgage,  and 
acquired  it  before  its  maturity,  he  is  entitled 
to  recover.  But  the  difficulty  in  the  way  of 
plaintiff's  position  is  that  the  rule  he  relies 
upon  prevails  exclusively  in  commercial  law 
and  is  applicable  alone  to  the  case  of  nego- 
tiable paper.  The  assignee  of  non-negotiable 
paper  is  not  protected  from  defenses  of  the 
obligor  or  grantor  arising  on  account  of 
matters  existing  between  the  original  parties 
to  the  paper,  or  on  account  of  frauds  per- 
petrated in  procuring  its  execution.  A 
mortgage  is  not  a  negotiable  instrument,  and 
the  rule  of  commercial  law  invoked  by  plain- 
tiff is  not  applicable  to  the  case.  It  will  not  • 
do  to  say  that  defendant  by  executing  the 
mortgage  and  putting  it  into  circulation 
ought  not  to  be  permitted,  as  against  an  in- 
nocent holder,  to  allege  that  it  is  not  binding 
upon  her.  The  trouble  with  this  position  is 
that  the  doctrine  of  innocent  holders  has  no 
application  except  as  to  holders  of  commer- 
cial paper.  .  .  .  The  testimony  clearly 
establishes  that  the  mortgage  was  without 
consideration  and  procured  by  the  fraud  of 
Stephenson,  whereby  defendant  was  induced 
to  execute  the  instrument  to  a  party  and  for 
an  amount  not  contemplated  and  agreed  to  by 
her.  Stephenson  could  not  have  recovered  up- 
on the  mortgage;  plaintiff  has  no  higher  or 
better  rights  under  the  assignment." 

In  Henry  v.  State  Bank,  131  la.  97,  107 
y.  W.  1034,  117  Am.  St.  Rep.  405,  6  L.R.A. 
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(N.S.)  150,  a  suit  in  equity  to  cancel  a 
note  and  a  deed  to  realty  executed  as  secu- 
rity, it  appeared  that  the  note  and  deed 
were  obtained  by  duress  and  tlireats  of  pros* 
ecution,  and  that  subsequently  the  note  was 
sold  and  the  deed  was  assigned  before  the 
maturity  of  the  note  to  an  intervener.  The 
court  said:  "While  something  is  said  in 
argument  about  intervener  being  an  innocent 
holder  of  the  note,  little  is  made  of  it;  and 
the  reason  for  this  appears  to  be  that  the 
note  is  a  non-negotiable  one,  or,  if  negotiable, 
was  not  sold  or  indorsed,  so  as  to  be  brought 
under  the  law  merchant.  Moreover,  while  the 
defense  of  duress  would  not,  perhaps,  be  a 
defense  against  a  holder  in  due  course,  al- 
though Nevada  First  Nat.  Bank  v.  Bryan, 
62  la.  42,  seems  in  some  respect  to  be  the 
contrary;  yet  if  the  deed  is  void  because  of 
illegality  of  consideration  it  cannot  be  en- 
forced, for  the  intervener  cannot  be  an  in- 
nocent holder  ^f  the  deed  given  as  security  for 
the  note.  The  note  itself  would  be  valid  in 
the  hands  of  an  innocent  holder,  provided  it 
came  under  the  law  merchant.  But  that  does 
not  appear  in  this  case.  The  true  rule  is 
announced  in  Vallet  v.  Parker,  6  Wend.  (N. 
Y. )  615,  to  the  effect  that  a  note  even  if 
founded  upon  an  illegal  and  immoral  con- 
sideration is  valid  in  the  hands  of  a  good- 
faith  holder,  unless  there  be  a  positive  stat- 
ute declaring  such  instruments  void." 

However,  in  Farmers'  Nat.  Bank  v.  Fletch- 
er, 44  la.  252,  the  court  said:  "It  is  further 
claimed  that  the  evidence  shows  that  Mrs. 
Montgomery,  the  mortgagee,  was  not  a  bona 
fide  holder  of  the  notes  and  mortgage,  and 
that  no  purchaser  of  them  could  stand  in 
any  better  position  than  she  did.  The  counsel 
for  appellant  rely  upon  Sims  v.  Hammond, 
33  la.  368.  But  a  careful  examination  of 
that  case  will  show,  we  think,  that  the  court 
did  not  intend  to  announce  the  doctrine  con- 
tended for.  .  .  .  This  court  has  never 
announced  the  broad  doctrine  that  the  bona 
fide  assignee  of  a  mortgage  for  value  takes 
it  subject  to  all  the  infirmities  which  attached 
to  it  in  the  hands  of  the  mortgagee.  .  .  . 
Finally  it  is  contended  that  if  Fletcher  was  a 
myth  no  title  passed  from  Mrs.  Montgomery, 
and  plaintiff  acquired  nothing  by  the  mort- 
gage. But  if  Mrs.  Montgomery  executed  a 
deed  of  the  land  to  a  fictitious  person  and 
caused  a  mortgage  upon  it  to  be  executed  to 
herself  in  the  name  of  such  person,  and  trans- 
ferred the  mortgage  to  an  innocent  purchaser 
for  value,  in  a  suit  to  foreclose  the  mortgage 
in  which  she  should  be  defendant,  she  would 
be  estopped  from  averring  that  her  grantee 
and  mortgagor  had  no  existence.  In  the 
transfer  of  the  mortgage  she  asserted  its 
validity,  and  as  against  her  it  would  con- 
stitute a  lien.  If  it  would  not  constitute  a 
lien  as  against  others,  it  would  be  because 


such  others  had  for  some  reason  a  superior 
equity.  Is  Loom  is'  equity  superior  to  the 
plaintiff's?  We  think  not.  Loomis  holds  at 
most  only  a  general  lien.  The  plaintifiTs  is 
a  specific  lien." 

The  bona  fide  holder  of  a  negotiable  se- 
cured   note   takes   the    mortgage    free    from 
equities.    Preston  v.  Case,  42  la.  549 ;  Vander- 
cook  V.  Baker,  48  la.  199;  Clasey  v.  Sigg,  51 
la.  371,  1  N.  W.  690;  Dillon  v.  Shugar,  73 
la.  434,  35  N.  W.  509;  Des  Moines  Savings 
Bank   v.    Arthur,    163    la.    205,    Ann.    Cas. 
1916C  498,  143  N.  W.  556.    See  also  Sangater 
V.  Love,  11  la.  580.    Thus  in  Preston  v.  Case, 
42  la.  549,  the  court  said:     "It  is  agreed, 
however,  on  all  hands  that  the  note  is  the 
principal   thing  and   the   mortgage   the    in- 
cident, and  that  the  assignment  of  the  note 
carries   with    it    the    mortgage.      It   would, 
therefore,  seem  necessarily  to  follow,  if  the 
title   and   right   of    the   assignee   to   obtain 
judgment  on  the  note   exists,   so  must   l}is 
right  to  have  a  foreclosure  of  the  mortgage 
giv^n  as  security  for  the  payment  of  the  note. 
It  is  certainly  true,  if  the  maker  of  the  note 
and  mortgage  receives  value  for  them,  the 
assignment  of  the  note  carries  with  it  the* 
mortgage  and  all  the  rights  attaching  thereto. 
The  right  of  the  assignee  to  avail  himself  of 
the  mortgage  exists  through  the  transfer  of 
the    note,    and    does   not   depend    upon   the 
question  of  consideration.     The  rule  adopt- 
ed by  the  circuit  court  gives  more  force  and 
potency  to  the  incident  than  to  the  principal. 
The  note  remains  in  full  force  and  vigor,  but 
the  mortgage,  which  makes  the  note  of  prac- 
tical value,  or   a  something  more  than  an 
empty  show,  void.    This  question  was  before 
the  Supreme  Court  of  the  United  States  in 
Carpenter  v.  Longan,  16  Wall.  273,  21  U.  S. 
(L.  ed.)  314,  in  deciding  which  the  following 
language  is  used:     *The  assignee  takes  the 
mortgage  as  he  takes  the  note,  free  from  the 
objections  to  which  it  is  liable  in  the  hands 
of  the  mortgagee.'     With  great  deference  to 
the    learned    courts   which    have    ruled   dif- 
ferently, we  think  this  the  better  rule  and 
therefore  adopt  it.    The  fact  that  the  defend- 
ant is  a  widower,  the  head  of  a  familv  an<i 
the  mortgage  on  his  homestead,  can  make  no 
difference.    If  value  had  been  received  for  the 
note  and  mortgage,  still  unless  the  right  to 
mortgage  the  homestead  for  the  payment  of 
the  debt  existed,  the  mortgage   would  have 
been  void.     The  converse  of  this  proposition 
muflt  be  true,  that  is,  if  the  right  existed  and 
the  homestead  mortgaged,   it   is   immaterial 
whether  value  or  any  consideration  was  re- 
ceived or  not.     The  homestead  right  exists 
independently  of   any   such   question,   under 
and  by  virtue  of  the  statute." 

In  Vandercook  v.  Baker,  48  la.  199,  it 
was  said:  "The  transfer  of  a  promissory 
note  carries  with  it  a  mortgage  executed  for 
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its  security.  The  mortgagee,  after  transfer  of 
the  note,  has  no  such  control  over  the  secu- 
rity that  he  can  discharge  or  impair  it  to 
tbe  prejudice  of  the  transferee.  These  are 
familiar  rules.  The  satisfaction  of  the  mort- 
gage being  without  authority  or  assent  of 
Wells  was,  as  to  him,  void." 

However,  in  Nevada  First  Nat.  Bank  ▼. 
Bryan,  62  la.  42,  17  N.  W.  165,  the  court 
said:  '*The  most  important  question  in  the 
ease  is  as  to  whether  the  plaintiff,  an  in- 
nocent holder  of  the  note  before  maturity, 
19  entitled  to  a  foreclosure  of  the  mortgage. 
Ic  has  been  held  by  this  court  that  a  b<ma 
fide  indorsee  before  maturity  of  a  note  se- 
cured by  a  mortgage,  without  notice  of 
infirmities,  takes  the  mortgage  as  he  takes 
the  note,  free  from  the  defenses  to  which  it 
u  subject  in  the  hands  of  the  mortgagee. 
.  .  .  This  case  differs  from  all  those  which 
have  heretofore  been  determined  in  this  court. 
In  this  case  the  mortgaged  property  belongs 
to  Mary  E.  Bryan,  who  did  not  sign  the  note, 
and  the  mortgaged  property  is  her  homestead. 
Her  execution  of  the  mortage  was  procured 
by  duress,  and  was  not  her  free  and  voluntary 
act.  Section  1990  of  the  code  requires  the 
concurrence  of  both  the  husband  and  wife  to 
a  conveyance  or  incumbrance  of  the  home- 
stead. Mary  £.  Bryan  did  not  legally  concur 
in  this  conveyance.  As  between  her  and  the 
mortgagee,  the  mortgage  was  void.  Mort- 
gages are  not  intended  to  circulate  as  com- 
mercial paper,  and  we  do  not  think  that  the 
interests  of  commerce  require  that  the  prin- 
ciples applicable  to  negotiable  paper  shall 
be  extended  to  a  mortgage  executed  under 
such  circumstances  as  tlie  mortgage  in  ques- 
tion." 

In  Lundean  v.  Hamilton,  159  N.  W.  163, 
it  was  held  that  one  who  was  guilty  of  gross 
negligence  in  signing  a  mortgage  was  estopped 
to  set  up  fraud  in  procuring  the  mortgage 
and  secured  note  as  against  the  mortgagee's 
assignee  of  the  note  and  mortgage  as  col- 
lateral security  who  was  a  bona  fide  pur- 
chaser for  value  without  notice. 

15.  Kansas. 

In  Kansas  the  bona  fide  assignee  of  a 
non-negotiable  note  secured  by  a  mortgage  on 
land  takes  the  mortgage  subject  to  equities. 
Jackson  v.  Reid,  30  Kan.  10,  1  Pac.  308; 
Bull  V.  Sink,  8  Kan.  App.  860  mem.  57  Pac. 
853.  See  also  Sturgis  First  Nat.  Bank  v. 
Peck,  8  Kan.  660. 

The  bona  fide  holder  of  a  negotiable  se- 
cured note  takes  the  mortgage  free  from 
equities.  Lewis  v.  Kirk,  28  Kan.  497,  42 
Am.  Rep.  173;  Converse  v.  Bartels,  46  Pac. 
940.  Thus  in  Lewis  r.  Kirk,  supra,  the 
<!OQrt  said .-  "Where  a  real  estate  mortgage  is 
executed  to  secure  the  payment  of  a  nego- 


tiable promissory  note,  such  mortgage  will 
so  far  partake  of  the  negotiable  character  of 
the  note  that  whenever  the  note  is  transferred 
by  indorsement  before  due,  so  as  to  free  it  . 
from  all  equities  existing  in  favor  of  the 
maker  of*  the  note,  or  prior  indorsers,  the 
mortgage  will  also  be  freed  from  such  eq- 
uities. But  until  the  mortgage  is  recorded 
such  transfer  will  not  prevent  a  third  person, 
who  has  no  notice  of  the  mortgage  or  trans- 
fer, from  purchasing  the  mortgaged  property, 
and  thereby  obtaining  a  full  and  absolute 
title  to  the  property,  free  and  clear  from  the 
mortgage  lien.  But  when  the  mortgage  is 
recorded,  its  negotiable  character  is  then  ex- 
tended even  to  bona  fide  purchasers  of  the 
property,  and  it  retains  such  character  con- 
temporaneously with  the  existence  of  the  note 
to  which  it  is  an  incident  until  the  note  is 
satisfied,  or  until  the  mortgage  is  released 
of  record  by  the  mortgagee,  or  his  attorney, 
assignee,  or  personal  representative.*' 

lii  Converse  v.  Bartels,  46  Pac.  940,  it 
was  said:  ''The  evidence  shows  that  the 
plaintiff  holds  the  bond  and  mortgage  by  in- 
dorsement from  the  Farmers'  Loan  &  Trust 
Company.  There  is  not  a  particle  of  evidence 
indicating  that  he  had  notice  of  any  infirmity 
in  the  paper,  which  is  negotiable  in  form,  and 
the  genuineness  of  the  signatures  to  which  are 
admitted  by  the  defendants;  nor  is  there 
any  evidence  showing  that  the  person  who 
obtained  the  signature  of  Anna  Bartels,  and 
took  her  acknowledgment  to  the  ^mortgage, 
was  the  agent  of  the  Farmers'  Loan  &  Trust 
Company.  There  is  no  evidence  whatever 
connecting  the  payee  with  any  fraudulent 
representation  or  transaction.  It  is  extreme- 
ly doubtful  whether  the  testimony  shows  such 
fraud,  even  if  the  payee  and  plaintiff  had 
been  parties  to  the  transaction,  as  would  al- 
together vitiate  the  securities.  According  to 
her  own  testimony,  Mrs.  Bartels  can  read 
Carman.  $2,000  in  figures  appear  very 
plainly  on  the  face  of  the  bond,  and  also  in 
the  body  of  the  mortgage.  There  is  no  pre- 
tense that  the  paper  was  concealed  from  her, 
or  that  it  was  misread  to  her.  She  says  she 
relied  on  the  statements  of  the  notary  that 
it  was  a  mortgage  for  $1,000  only.  She  ex- 
pected and  intended  to  execute  a  mortgage 
for  $1,000,  yet  the  court  has  relieved  her  and 
her  husband  from  making  any  payment  what- 
ever. She  was  at  least  very  negligent  in 
failing  to  notice  the  figures  on  the  paper. 
There  is  no  evidence  showing  that  the  plain- 
tiff is  guilty  of  any  wrongdoing  or  neglect, 
and,  on  the  testimony  introduced,  he  was  en- 
titled to  judgment  for  the  full  amount  of  his 
mortgage." 

However,  in  School  Dist.  No.  Eighty-two 
V.  Taylor,  19  Kan.  287,  an  action  to  foreclose 
a  mortgage  on  land  given  to  secure  a  nego- 
tiable promissory  note  brought  by  a  boni&  fide 
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holder  of  the  note  without  notice  of  prior 
equities,  the  court  said:  "Suppose  that  the 
defendant's  deed  in  this  case  is  void  as  a 
conveyance;  suppose  that  it  is  no  hetter  than 
a  mere  parol  agreement;  suppose  indeed  that 
instead  of  being  a  conveyance  in  writing,  as 
it  is,  the  contract  of  sale  was  all  merely  in 
parol«  and  still,  it,  or  rather  the  parol  con« 
tract  of  sale  when  proven  by  sufficient  evi- 
dence, together  with  the  possession  of  said 
property  by  the  defendant,  and  the  valuable 
improvements  made  thereon  by  it,  would  con- 
stitute such  a  strong  and  paramount  equi* 
table  title  that  no  mere  legal  title  could 
overthrow  it.  The  defendant  in  this  case 
(considering  its  deed  void  as  a  conveyance  of 
the  legal  title),  holds  the  paramount  equitable 
title  to  said  acre  of  land,  and  the  plaintiff 
holds  nothing  but  a  mere  lien  upon  the  bare 
naked  legal  title.  The  defendant's  rights  are 
therefore  paramount  to  those  of  the  plain- 
tiff." 

16.  Kentuckt. 

In  Kentucky,  under  the  proviaions  of  a  stat- 
ute, it  has  been  held  that  the  assignee  of  a 
non-negotiable  bond  and  the  mortgage  on  land 
given  to  secure  it  takes  the  mortgage  subject 
to  all  defenses  which  the  mortgagor  had 
against  the  mortgagee  although  the  assignee 
i9  a  bona  fide  purchaser.  Louisville  Ins.  Co. 
V.  Hoffman,  60  S.  W.  979,  20  Ky.  L.  Rep. 
2016;  Schnabel  v.  German- American  Title  Co. 
53  S.  W.  1031,  21  Ky.  L.  Rep.  1063 ;  Murray 
V.  Ihiffy,  66  S.  W.  1038,  23  Ky.  L.  Rep.  2194. 

However,  in  Willis  v.  Vallette,  4  Mete.  186, 
it  was  held  that  since  in  equity  the  debt  is 
the  principal  thing  and  the  mortgage  given 
to  secure  it  is  a  mere  incident  thereto,  and 
the  transfer  of  the  debt  carries  the  mortgage 
with  it,  the  purchaser  of  mortgage  bonds 
without  notice  is  not  affected  by  notice  to 
his  vendors. 

With  respect  to  a  mortgage  securing  notes 
payable  to  bearer,  the  court  in  Hess  v. 
Selvage,  76.8.  W.  134,  26  Ky.  L.  Rep.  568, 
said:  ''The  plea  of  payment  by  appellee  is 
met  by  the  argument  that  appellant  was  an 
innocent  holder  of  the  notes  for  value,  and 
that  appellee  should  have  been  upon  notice 
of  the  fact  that,  as  the  notes  were  payable  to 
bearer,  they  were  issued  to  be  sold,  and  that 
be  was  not  authorized  to  pay  them  to  the 
mortgagee,  the  German-American  Title  Co. 
It  has  heretofore  been  held  by  this  court  in 
a  number  of  decisions  that  such  notes  are  not 
placed  upon  the  footing  of  foreign  bills  of 
exchange,  and  that  they  are,  therefore,  under 
the  terms  of  our  statutes,  liable  even  in  the 
hands  of  third  persons,  to  such  defenses  as 
the  payor  may  have,  or  may  have  had,  against 
the  original  payee,  before  notice  of  the  assign- 
ment." 


The  bona  fide  holder  of  a  secured  nego- 
tiable note  takes  the  mortgage  as  an  incident 
free  from  equities.  Duncan  v.  Louisville,  13 
Bush  378,  26  Am.  Rep.  201. 

In  Pickering  v.  Beckner,  48  S.  W.  148,  20 
Ky.  L.  Rep.  1060,  it  was  held  that  the  as- 
signee of  a  mortgage  takes  the  mortgage  sub- 
ject to  a  prior  purchase  money  lien  of  which 
his  assignor  had  notice.  Compare  Eubank  v. 
Poston,  5  T.  B.  Mon.  287,  wherein  it  was 
held  that  a  mortgagee  without  notice  of  a 
vendor's  lien  for  unpaid  purchase  money 
shall  have  precedence  to  the  amount  of  his 
claim. 

In  Buckwalter  v.  Bartlett,  1  Ky.  L.  Rep. 
(abstract)  352,  the  court  said:  "An  error 
in  the  record  of  a  levy  on  land  cannot  be 
corrected  to  the  prejudice  of  the  assignee  of 
a  mortgage.  And  the  fact  that  the  mortgagee 
knew  of  the  actual  existence  of  the  lew  does 
not  affect  the  rights  of  his  assignee  any  more 
than  a  secret  agreement  between  the  creditor 
and  the  mortgagor  would  affect  such  rights." 

17.  Louisiana. 

a.  In  Oeneral, 

In  Louisiana  it  is  held  that  a  mortgage, 
not  being  negotiable,  is  subject  to  all  of  the 
equities  between  the  original  parties,  and  the 
assignees  thereof  can  have  no  greater  rights 
than  the  mortgagee.  Bouligny  v.  Fortier,  17 
La.  Ann.  121;  Brou  v.  Becnel,  20  La.  Ann. 
254;  Equitable  Securitieet  Co.  v.  Talbert,  49 
La.  Ann.  1393,  22  So.  762.  Thus  in  Brou  v. 
Becnel,  supra,  the  court  said:  ''A  mortgage, 
not  being  negotiable,  is  subject  to  all  equities 
between  the  original  parties,  and  the  as- 
signees thereof  can  have  no  greater  rights 
than  the  mortgagee  himself." 

In  Equitable  Securities  Co.  v.  Talbert,  49 
La.  Ann.  1393,  22  So.  762,  it  was  said :  ''We 
are  next  to  inquire  whether  the  plaintiff  has 
by  purchase  of  the  notes  acquired  any  greater 
right  of  protection  than  Norman  F.  Thomp- 
son had  in  the  premises.  Mrs.  Talbert  does 
not  question  the  fact  that  plaintiff  has  a 
valid  debt  and  a  valid  mortgage  against  her 
husband  and  her  husband's  property;  what 
she  denies  is,  that  plaintiff's  mortgage  ranks 
her  own.  The  original  holder  of  the  notes, 
as  we  have  said,  accepted  his  mortgage,  not 
on  the  strength  of  the  condition  of  the  public 
record  as  claimed,  but  on  reliance  upon  an 
incorrect  statement  and  admission  of  fact 
made  by  the  wife.  The  plaintiff  had  no  deal- 
ing^ whatever  with  Talbert  or  his  wife. 
Plaintiff  holds  the  mortgage  as  a  mere  as- 
signee, and  takes  no  greater  rights  in  the 
premises,  as  to  the  mortgage,  than  its  as- 
signor had.  The  mortgage  is  not  negotiable 
in  the  same  sense  as  negotiable  notes  are 
negotiable:      and    the    rules    governing   the 
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equities  Id  matterB  of  negotiable  notes  have 
no  bearing.  We  do  not  think  that  our  deci- 
eions  granting  protection  to  third  parties 
dealing  on  the  faith  of  the  condition  of  the 
public  records  reach  this  case.  The  record 
itaelf  would  have  disclosed  the  fact  that  the 
cancellation  of  the  mortgage  rested  upon  a 
mere  declaration  of  the  wife  that  she  had 
been  paid,  and  the  execution  of  the  double 
acts  before  Ford,  notary,  shown  thereon, 
would  have  exhibited  the  whole  situation. 
It  has  been  held  that  money  receipted  for, 
but  not  in  fact  paid,  might  be  shown  even 
againflt  an  innocent  third  person  who  relied 
upon  the  receipt  without  inquiry  (Travel- 
lers' Ins.  Co.  v,  Chappelow,  83  Ind.  429) .  We 
think  this  case  is  brought  fairly  within  the 
decision  in  Luckett  v.  Canadian,  etc.  Mbrtg. 
etc.  Co.  47  La.  Ann.  1269.  We  are  of  the 
opinion  that  Mrs.  Talbert  is  not  estopped 
by  her  declaration  made  in  the  act  before 
Ford,  nor  by  the  cancellation  of  her  legal 
mortgage  on  the  records  in  favor  of  the  plain- 
tiff in  this  case." 

So  in  Bculi<my  v.  Forticr,  17  La.  Ann.  121, 
wherein  the  holder  of  mortgage  notes  claimed 
payment  thereof  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  property,  the  court 
said:  "It  will  be  observed  that  the  ap- 
pellant is  seeking  to  enforce  his  rights  of 
mortgage  upon  the  proceeds  of  the  sale  of 
mortgaged  property,  and  not  to  recover  judg- 
ment on  negotiable  paper.  As  to  the  trans- 
feree and  holder  of  the  mortgage  notes,  ^  he 
has  no  greater  rights  under  the  act  of  mort- 
gage than  his  transferors,  the  original  mort- 
gagees, had;  and,  as  to  them,  it  is  decided 
that  this  mortgage  is  without  efTect  against 
Mrs.  Fortier,  and  must  yield  to  her  claim  or 
right  of  way  to  this  very  fund.  The  act  of 
mortgage  is  not  a  negotiable  instrument, 
and,  unlike  the  notes  which  it  secures,  when 
assigned,  is  subject  to  all  equities  between  the 
original  parties." 

b.  Mortgage  Securing  Negotiable  Note, 

In  some  Louisiana  cases  it  is  held  that  an 
assignee  of  a  mortgage  takes  subject  to 
equities  although  the  mortgage  passes  as  an 
incident  to  a  transfer  of  a  negotiable  note 
to  a  bona  fide  holder.  Schmidt  v.  Frey,  8 
Rob.  435;  Jennings  v.  Vickers,  31  La. 
Ann.  679;  Layman  v.  Vicknair,  47  La.  Ann, 
679,  17  So.  265;  Pertuit  v.  Damare,  50  La. 
Ann.  893,  24  So.  681.  See  also  Butler  v. 
Slocomb,  33  La.  Ann.  170,  37  Am.  Rep.  265; 
Vance  v.  Shreveport  First  Nat.  Bank,  51  La. 
Ann.  89,  24  So.  607. 

Thus  in  Jennings  v.  Vickers,  supra,  the 
court  said:  ^'A  mortgage  is  not  negotiable, 
in  the  sense  of  the  commercial  law;  and 
whether  it  be  transferred  by  separate  as- 
signment, or  merely  as  accessory  to  the  nego- 
Ann.  Cas.  101 8C. — 32. 


tiable  note  secured  by  it,  the  transferee  has 
no  greater  rights  than  his  transferor  had  at 
the  date  of  the  transfer.  If  the  mortgage 
has  been  extinguished,  or  for  any  cause  has 
ceased  to  be  a  subsisting  obligation,  so  that  it 
could  no  longer  be  enforced  by  the  mortgagee, 
it  cannot  be  enforced  by  the  transferee.  See 
Schmidt  v.  Frey,  8  Rob.  435;  Bowman  v. 
McElroy,  14  La^  Ann.  687;  Doll  v.  Rizotti, 
20  La.  Ann.  264.  If  this  be  true  with  respect 
to  the  mortgagor,  with  how  much  greater 
force  must  the  rule  apply  to  the  third  pos- 
■  sessor,  who  has  paid  the  price  of  his  pur- 
chase to  the  mortgagee,  extinguished,  pro 
tanto,  the  mortgage  debt,'  and  obtained  from 
the  mortgagee  an  order  to  cancel  the  mort- 
gage" 

So  in  Layman  v.  Vicknair,  47  La.  Ann.  679, 
17  So.  265,  it  was  said:  "It  is  pressed  upon 
us  that  both  Roger  and  Layman  acquired  the 
notes  before  maturity  for  value  in  good  faith 
and  in  due  course  of  trade,  and  on  the  faith 
of  the  public  records,  and  that  they  are  not 
to  be  affected  by  latent  equities  or  by  fraud 
in  other  parties.  If  plaintiff's  position  were 
maintained,  it  would  not  be  as  the  result  of 
the  application  of  the  rules  of  the  commer- 
cial law,  cutting  off  the  equities  which 
existed  between  the  original  parties  to  prom- 
issory notes  by  reason  of  their  transfer  by 
indorsement  before  maturity  for  value  to  in- 
nocent third  parties.  We  have  repeatedly 
held  that  though  under  the  rules  referred  to 
the  equities  might  be  barred  as  against  the 
maker's  personal  liability  upon  a  note,  yet 
the  mortgage  securing  it  not  being  negotiable* 
those  equities  might  be  invoked  against  the 
enforcement  of  the  accessory  obligation." 

However,  in  other  Louisiana  cases  it  is 
held  that  a  mortgage  in  the  hands  of  a  bona 
fide  holder  of  the  note  given  to  secure  it  is 
not  subject  to  equities,  because  the  mortgage 
is  but  an  accessory  to  the  principal  obliga- 
tion. Brewer  v.  Gay,  24  La.  Ann.  36;  Gard- 
ner V.  Maxwell,  27  La.  Ann.  562;  Billgery  v. 
Ferguson,  30  La.  Ann.  84;  State  Nat.  Bank 
T.  Flathers,  45  La.  Ann.  78,  12  So.  243.  See 
also  Taylor  v.  Bowles,  28  La.  Ann.  294. 
-  Thus  in  Gardner  v.  Maxwell,  supra,  the 
court  said:  ''It  is  contended  that  the  plain- 
tiffs are  only  the  pledgees  of  the  note  and  not 
the  owners  thereof.  One  holding  a  note  as 
collateral  security  or  as  a  pledge,  to  the 
extent  of  his  debt,  is  the  owner  of  the  obliga- 
tion for  all  practical  purposes.  It  is  not 
shown,  in  this  case,  that  the  debt  to  be 
secured  is  less  than  the  amount  of  the  note, 
even  if  it  had  been  shown  that  plaintiffs  held 
it  as  a  pledge.  The  note,  being  negotiable 
and  having  been  acquired  before  maturity  by 
the  plaintiffs,  the  equities  between  the  orig- 
inal parties  cannot  be  noticed  in  this  suit. 
Where  one  of  two  parties  must  bear  a  loss, 
he   who  has   made   the   loss   possible,   must 
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suffer.  The  mortgage  ia  aocessory  to  a  prin- 
cipal obligatioxii  which  it  is  designed  to 
strengthen,  and  of  which  it  is  to  secure  the 
execution.  C.  C.  3284.  And  it  follows  the 
principal  obligation,  like  a  shadow  follows 
its  substance.  The  defendant  admits  the 
rule,  that  equities  between  the  parties  cannot 
be  urged  against  an  innocent  purchaser  of 
commercial  paper,  acquired  before  maturity; 
but  he  says  that  rule  does  not  apply  in  such 
a  case  as  this,  because  the  note  is  par- 
aphed ne  vwrxetwr  by  the  notary,  and  that 
charged  him  with  notice,  and  that  the 
act  of  mortgage,  in  Morehouse  parish,  showed 
that  the  note  was  for  advances  made  and  to 
be  made.  If  this  were  true,  it  would  result 
that  mortgage  notes  or  bonds  are  not  nego- 
tiable; that  the  security,  which  is  intended 
to  give  them  value  in  the  commercial  world, 
destroyed  their  negotiability.  The  statement 
of  the  proposition  shows  its  fallacy.  The 
civil  code  declares  that  *a  mortgage  may  be 
given  for  an  obligation,  which  has  not  yet 
risen  into  existence.'  Art.  3292;  10  R.  383. 
And  3293,  which  says  'the  right  of  mortgage, 
in  this  case,  shall  only  be  realized  in  so  far 
as  the  promise  shall  be  carried  into  effect  by 
the  person  making  it,'  applies  to  cases  be- 
tween the  parties  to  the  contract,  or  in  which 
the  principal  obligation  is  not  negotiable." 

In  State  Nat.  Bank  v.  Flathers,  46  La.  Ann. 
75,  12  So.  243,  the  court  said:  "Plaintiff  is 
the  bona  fide  holder,  by  transfer  before  matu- 
rity, of  negotiable  notes  executed  by  defend- 
ant, payable  to  his  own  order  and  by  him 
indorsed  and  secured  by  a  mortgage  of  con- 
current date  consented  to  by  defendant  m 
favor  of  the  mortgagee  and  'any  future  hold- 
er or  holders  of  said  notes,'  by  act  importing 
confession  of  judgment.  .  .  .  The  de- 
fendant admits  that  the  negotiability  of  the 
notes  bears  the  equities  alleged  by  him  as 
against  the  notes  and  his  personal  liability 
thereon,  but  he  contends  that  the  mortgage  is 
not  negotiable  and  that,  as  against  its  en- 
forcement, they  furnish  a  valid  defense.  It 
i?  true  that  mortgages  are  not  negotiable. 
This  court  has  repeatedly  so  held,  and  has 
never,  to  our  knowledge,  held  to  the  con- 
trary. Schmidt  v.  Frey,  8  Rob.  435;  Bow- 
man V.  McElroy,  14  La.  Ann.  596;  Bouligny 
v.  Fortier,  17  La.  Ann.  125;  Doll  v.  Rizotti, 
20  La.  Ann.  265;  Garner  v.  Gay,  26  La.  Ann. 
376;  Morris  v.  White,  28  La.  Ann.  856; 
Jennings  v.  Vickers,  31  La.  Ann.  684.  But 
this  court  has  very  deliberately  held  that  a 
bona  fide  holder  of  a  negotiable  note  acquired 
before  maturity,  secured  by  a  mortgage  duly 
recorded,  which  has  been  executed  by  one 
having  lawful  authority  to  make  it,  and 
bearing  on  its  face  nothing  to  impeach-  its 
validity,  cannot  be  defeated  in  his  mortgage 
rights  by  secret  equities  between  the  orig- 
inal parties  existing  before  or  arising  after 


its  execution,  of  which  neither  the  act  nor 
the  public  records  afforded  any  notice  and  of 
which  he  had  no  actual  notice,  at  least  when 
such  equities  are  opposed  by  the  original 
mortgagor  or  in  his  right.  This  was  clearly 
and  emphatically  held  in  the  case  of  Carpen- 
ter V.  Allen,  16  La.  Ann.  435,  and  the  deci- 
sion was  not  based  on  the  principle  of  nego- 
tiability of  the  mortgage,  but  on  the  different 
principles,  viz. :  1.  Because  when  one  of  two 
innocent  parties  must  suffer,  the  law  throws 
the  loss  on  him  by  whose  negligence  or  fault 
the  damage  is  occasioned.  2.  Because  a  mort- 
gage is  a  real  right  created  only  by  observance 
of  the  forms  of  law,  required  to  be  recorded 
like  sales  of  real  estate,  such  registry  being 
required  especially  for  the  protection  of  third 
pers6ns,  who  are  entitled  to  look  to  it  for 
protection,  and,  without  actual  notice,  are  not 
required  to  look  beyond  it." 

c.  Secret  Equities, 

It  has  been  held  in  Louisiana  that  although 
the  bona  fide  assignee  of  a  mortgage  may  take 
subject  to  equities  between  the  original  part- 
ner he  cannot  be  defeated  by  secret  equities. 
Davis  V.  Welch,  128  La.  785,  55  So.  372; 
Bach  V.  Abbott,  6  La.  Ann.  809.  See  also 
Dreyfous  v.  Childs,  48  La.  Ann.  872,  19  So. 
929.  Thus  in  the  case  first  cited  it  was  held 
that  although  it  is  true  that  a  mortgage  is 
not  negotiable,  it  is  also  true  that  the  mort- 
gagor cannot  under  any  and  all  circumstances 
set  up  against  the  innocent  transferee  of  the 
mortgage  the  equities  that  he  might  set  up 
against  the  mortgagee  but  "a  bona  fide  holder 
of  a  negotiable  note,  acquired  before  maturity, 
secured  by  mortgage,  duly  recorded,  which 
has  been  executed  by  one  having  lawful  au- 
thority to  make  it,  and  bearing  on  its  face 
nothing  to  impeach  its  validity,  cannot  be 
defeated  in  his  mortgage  rights  by  secret 
equities  between  the  original  parties  or  aris- 
ing after  its  execution,  of  which  neither  the 
act  nor  the  public  records  afforded  any  notice, 
and  of  which  he  had  no  actual  notice,  at 
least,  when  such  equities  are  opposed  by  the 
original  mortgagor,  or  in  his  right." 

See  also  Dreyfous  v.  Childs,  48  La.  Ann. 
872, 19  So.  929,  wherein  the  court  said:  "The 
issues  here  are  limited  to  plaintiffs,  and  in- 
terveners, who  are  third  persons,  and  who 
allege,  in  substance,  that  they  were  warranted 
in  considering  the  deed  of  sale  of  record  as 
of  itself  conferring  title  and  the  special  mort- 
gage and  vendor's  lien  upon  the  property  in 
all  respects  binding  and  legal ;  that  the  verity 
of  the  recorded  act  had  remained  unques- 
tioned nearly  a  year;  that  the  vendor  had 
the  right  to  sell  and  the  vendee  the  right  to 
buy,  and  that  as  there  was  nothing  to  excite 
suspicion  they  became  the  holders  of  the  notes 
secured    as    already,   stated.      The    platntiffd 


PENinSULA  BANK  v.  WOLCOTT. 
$St  Fed.  68. 


489 


•  .  .  only  assail  the  mortgage  on  the  prop- 
erty sold  and  contend  that,  different  from 
negotiable  paper,  it  is  not  protected  by  the 
rule  of  the  commercial  law  applying  to  such 
paper  transferred  before  maturity.  This 
court  has,  in  a  number  of  cases  involving  the 
right  of  innocent  creditors  as  holders  of 
mortgages,  based  its  decision  on  the  principle 
that  a  mortgage,  though  a  real  right,  is  valid 
against  creditors  in  the  situation  of  plaintiffs 
here,  who  remain  inactive  and  permit  them 
to  be  transferred  without  objection.  The 
plaintiffs  allege  that  Childs  was  insolvent  at 
the  date  of  the  sale  in  question,  and  yet  dur- 
ing a  number  of  months  the  ( plaintiffs )  cred- 
itors remained  silent,  although  the  registry 
of  the  title  was  made  in  the  parish  of  their 
residence.  For  the  convenience  of  business  a 
probative  and  even  convincing  force  is  given 
to  public  records.  This  court  in  State  Nat. 
Bank  v.  Flathers,  45  La.  Ann.  75,  80,  re- 
viewed a  number  of  decisions.  The  case  of 
Carpenter  v.  Allen,  16  La.  Ann.  435,  was 
referred  to  and  quoted  from,  and  the  rule 
announced  reaffirmed,  the  court  stating  that 
since  the  Carpenter-Allen  case  the  principle 
was  recognized  in  a  number  of  decisions, 
citing  them.  The  decisions  rendered  since  the 
Flathers  case,  upon  this  point,  are  in  accord 
with  prior  decisions,  notably  the  cases  of  Mrs. 
Ada  Lester  v.  Connelly,  46  La.  Ann.  340; 
Thompson  v.  Whitbeck,  47  La.  Ann.  49,  53. 
The  principle  was  announced,  discussed  and 
made  the  basis  of  the  conclusion  reached  in 
Hunter  ▼.  Buckner,  29  La.  Ann,  604.  But 
it  will  surely  not  be  inferred  that  the  prin- 
ciple is  so  far-reaching  and  inflexible  as  at 
times  to  become  a  protection  to  sham  deeds 
and  simulated  sales.  It  does  not  apply  be- 
tween the  parties  when  invoked  by  a  vendor 
as  a  protection  from  the  pursuit  of  creditors, 
and  only  becomes  binding  as  to  third  persons 
who  have  acted  in  the  utmost  good  faith  in 
acquiring  a  right  for  a  valid  consideration. 
We  only  here  apply  the  familiar  maxim  that 
when  one  of  the  persons  must  suffer,  the  law 
inflicts  the  loss  on  the  nonvigilant  and  inac- 
tive. Had  the  intervenors,  holders  of  these 
notes,  purchased  the  property  (instead  of  the 
notes)  in  good  faith  they  would  have  ac- 
quired a  valid  title.  The  principle  which 
would  have  sustained  the  sale  applies  to  the 
transferees  and  holders  of  the  notes  secured 
by  mortgage  on  the  property  and  to  the  mort- 
gage itself." 

However,  in  Carpenter  ▼.  Allen,  16  La.  Ann. 
435,  a  mortgagee  was  held  to  have  legal  title, 
the  court  saying  with  regard  to  the  rights  of 
an  assignee:  "A  mortgage  is  a  real  right,  a 
jus  in  re,  which,  in  general,  so  far  as  third 
persons  are  concerned,  can  only  be  created  by 
an  observance  of  the  forms  of  law.  Like  the 
sales  of  real  estate,  it  is  necessary  that  it 
should  be  properly  recorded.    The  registry  of 


mortgages  then  becomes,  so  far  as  third  per- 
sons are  concerned,  the  evidence  of  the  mort- 
gage; and  as  such  registry  is  for  their  pro- 
tection, third  persons,  without  actual  notice, 
are  not  bound  to  look  beyond  the  registry; 
and  they  may  in  good  faith  lawfully  acquire 
from  the  holder  of  such  right  all  his  interest 
which  appears  upon  the  books  of  the  office. 
This  may  be  illustrated  by  reference  to  the 
doctrine  of  sales.  A  makes  a  fraudulent  or 
simulated  sale  of  his  property  to  B,  and  the 
sale  is  recorded,  and  a  counter  letter,  unre- 
corded, is  also  reserved.  C,  observing  upon 
the  registry  an  apparently  valid  title  in  B, 
purchases  the  property  in  good  faith,  and  for 
a  fair  price.  Neither  A  nor  B  nor  their  cred- 
itors, can  disturb  C  in  his  possession.  Why? 
Because  C,  in  examining  the  records,  used  all 
the  diligence  required  by  the  law,  and  having 
acquired  a  legal  title  (that  is,  a  title  ac- 
quired according  to  the  prescribed  forms  of 
law)  cannot  be  deprived  of  his  property  by 
any  secret  equity  existing  between  A  and  B, 
inasmuch  as  his  equity  is  at  least  equal  to 
that  of  B,  and  he  is  fortified  also  by  the  legal 
title.  Now,  a  mortgage,  which  is  a  right 
upon  real  estate  and  slaves,  created  by  ob- 
serving the  forms  of  law,  stands  in  the  same 
situation  as  the  title  to  the  same  property, 
except  that  the  forms  prescribed  for  its  trans- 
fer are  different.  But  as  s^lready  said,  in 
order  to  ascertain  its  validity,  the  registry 
of  mortgages  is  to  be  examined.  A  party, 
then,  who  wishes  to  acquire  a  mortgage,  ex- 
amines the  registry,  and  he  finds  that  the 
mortgage  is  in  form  regular  and  legal,  and 
made  by  one  having  power  to  create  the  in- 
cumbrance. Why  should  he  not  be  permitted 
to  purchase  it  in  good  faith,  as  he  might 
have  done  the  right  of  property  in  the  exam- 
ple just  given?  If  he  may,  then  he  can  law- 
fully acquire  it  in  any  of  the  foTms  of  law; 
by  notarial  act,  by  private  act,  by  indorse- 
ment, or  simple  delivery  of  the  note  which 
carries  with  it  the  accessory  obligation.  C.  C. 
2436,  2615.  When  he  has  thus  acquired  a 
mortgage  executed  by  the  owner  in  the  forms 
prescribed  by  law,  by  a  transfer  also  made  in 
one  of  the  modes  prescribed  by  law,  he  be- 
comes invested  with  a  l^al  right,  and  pre- 
cisely the  same  question  is  presented  as  in 
the  other  case,  viz.,  "Shall  a  secret  equity, 
existing  between  other  parties,  defeat  this 
legal  title?  Aside  from  the  force  our  law 
gives  to  the  legal  right,  we  may  borrow  a 
reply  from  another  system  of  laws,  viz.,  the 
equities  between  the  parties  being  equal,  the 
legal  title  must  prevail." 

18.  Mains. 

In  Maine  it  has  been  held  that  the  bona 
fide  assignee  of  a  mortgage  without  notice  of 
prior  equities  is  entitled  to  protection  as  a 
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bona  fide  purchaser,  and  takes  the  mortgage 
free  from  equities.  Pierce  v.  Faunee,  47  Me. 
507 ;  Cole  v.  Pickett,  96  Me.  266,  49  Atl.  1066. 
Thus  in  the  case  first  cited  the  court  said: 
"A  mortgage  is  pro  tan'to  a  purchase,  and  the 
bona  fide  mortgagee  is  equally  entitled  to 
protection  as  the  bona  fide  grantee.  So  the 
assignee  of  a  mortgage  without  notice  is  on 
the  same  footing  with  the  bona  fide  mort- 
gagee. In  all  cases,  the  reliance  of  the  pur- 
chaser is  upon  the  record,  and  when  that 
discloses  an  unimpeachable  title,  he  receives 
the  protection  of  the  law  as  against  unknown 
and  latent  defects.  The  mortgage  being  as- 
signed to  Holmes  without  notice,  he  could 
convey  the  interest  thus  acquired.  His  as- 
signment would  pass  his  interest,  and  it 
thenceforth  became  im important  whether  the 
subsequent  assignees  had  or  had  not  notice. 
If  the  mortgage  is  not  foreclosed,  the  proper 
parties  are  not  before  us.  And  if  they  were, 
the  bill  cannot  be  sustained  against  the  de- 
fendant Faunee,  he  having  derived  his  title 
from  a  bona  fide  assignee." 

In  Cole  V.  Fickett,  95  Me.  266,  49  Atl.  1066, 
it  was  said :  ''Mrs.  Phelps,  while  holding  the 
legal  but  not  equitable  title  to  lot  21,  and 
also  owning  absolutely  the  Otis  L.  Carter 
farm,  mortgaged  the  Carter  farm  and  lot  21 
to  William  H.  Hall.  This  mortgage  was  as- 
signed to  Frederick  A.  Simpson,  who  now 
holds  it.  There  is  no  evidence  that  Simpson 
had  any  knowledge  of  the  mistake  as  to  lot 
21,  and  consequently  his  mortgage  is  unaf- 
fected by  it.  To  do  full  equity  between  all 
parties,  that  mortgage  should  be  charged  pri- 
marily upon  the  Otis  L.  Carter  farm.  If,  to 
effect  its  payment,  any  part  of  lot  21  is  re- 
quired, on  its  payment  by  complainant  he  will 
be  subrogated  to  the  rights  of  the  assignee 
of  that  mortgage.  In  coming  to  this  conclu- 
sion, we  have  given  full  force  to  the  rule  that 
a  deed  is  a  muniment  of  title,  to  be  shaken 
only  by  the  most  plenary  and  convincing  evi- 
dence that  it  does  not  represent  the  real  title. 
In  this  case  the  proof  seems  to  us  clearly  of 
that  character." 

With  respect  to  the  assignment  of  a  mort- 
gage after  its  maturity,  the  court  in  Sprague 
V.  Graham,  29  Me.  160,  said:  "The  bill  in 
substance  alleges,  that  McConaghy  held  the 
title  to  the  farm  only  for  the  benefit  of  Brock- 
way;  that  the  mortgage  and  notes,  which  he 
made  to  Brockway,  were  merely  colorable, 
that  Brockway  made  the  bargain  with  Levi 
A.  James  to  sell  the  farm  to  him,  and  assured 
him  that  he  would  obtain  a  good  title  from 
McConaghy,  and  that  McConaghy  made  his 
conveyance  in  performance  of  that  bargain; 
that  the  defendant  knew  all  these  facts,  when 
hp  took  an  assignment  of  the  mortgage.  The 
bill,  as  presented  by  the  abstract  furnished, 
does  not  contain  any  offer  to  pay  such  sum 
as  may  bo  found  to  be  equitably  due,  as  is 


required  by  the  statute,  c.  125,  §  16,  to  enable 
the  plaintiff  to  maintain  his  bill  without  a 
tender.  This  objection  is  not  taken  by  the 
counsel  for  the  defendant,  and  if  there  be  no 
such  offer  made  in  the  bill,  it  may  be  amend- 
able. The  answer  distinctly  denies  all  knowl- 
edge of  any  improper  proceedings  between 
any  of  the  parties.  The  testimony  does  not 
disprove  the  truth  of  the  allegatitfns  con- 
tained in  the  answer;  or  show  that  the  de- 
fendant does  not  stand  in  th'e  position  of  an 
innocent  purchaser  for  a  valuable  considera- 
tion without  notice  of  any  fraud.  ...  It 
is  contended,  that  the  defendant  as  an  inno- 
cent purchaser  without  any  knowledge  of 
fraud  would  have  rights  superior  to  those  of 
his  assignor.  But  he  took  an  assignment  of 
the  mortgage  and  notes  long  after  the  notes 
were  all  overdue.  And  in  such  case  he  can 
have  no  right  to  insist  upon  their  payment, 
if  Brockway  could  not  have  enforced  the  pay- 
ment of  them  at  the  time  when  he  transferred 
them  to  the  defendant.  The  defendant  mnst 
take  them  subject  to  all  the  rights  and  equi- 
ties then  existing  between  the  parties  to  then»- 
The  fact  that  they  were  secured  by  a  mort- 
gage can  make  no  difference." 

19.  Mabtla:«d. 

In  Maryland  it  has  been  held  that  the  as- 
signee of  a  mortgage  takes  the  mortgage  sub- 
ject to  all  equities  and  defenses  to  which  it 
was  subject  in  the  hands  of  the  assiginor. 
Frederick  Cent.  Bank  v.  Copeland,  18  Md. 
305,  81  Am.  Dec.  597;  Cumberland  Coal,  etc. 
Co.  V.  Parish,  42  Md.  596.  Thus  in  the  case 
last  cited  the  court  said:  "From  what  we 
have  said  it  follows,  that,  as  between  the 
company  and  Sherman,  the  case  has  not  been 
made  out  in  sudi  manner  as  would  justify 
the  court  in  granting  relief  at  the  instance 
01  Sherman,  the  mortgagee;  and  the  next 
question  is,  does  the  appellee,  as  assignee  of 
the  mortgage,  stand  in  any  better  or  more 
favorable  position,  as  against  the  appellants, 
than  the  mortgagee  himself,  assuming  the 
assignment  to  have  been  bona  fide  made?  In 
regard  to  this  question  there  would  seem  to 
be  no  difficulty  whatever.  The  assignee  of  a 
mortgage  does  not  stand  in  the  position  of  a 
purchaser  without  notice,  as  against  the 
mortgagor,  and  those  claiming  under  him, 
notwithstanding  the  assignment  may  liave 
been  taken  without  notice  of  the  defennes 
against  the  enforcement  of  the  mortgage. 
The  transfer  of  a  mortgage  is  so  far  within 
the  rule  which  applies  to  other  choses  in  ac- 
tion, that  where  the  assignment  is  made  with- 
out the  concurrence  of  the  mortgagor,  as  in 
this  case,  the  assignee  takes  the  mortgage, 
and  the  debt  secured  by  it,  upon  the  same 
terms,  and  subject  to  the  like  equities  and 
defenses  that  it  was  subject  to  in  the  hands 
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of  the  assignor.     The  mortgagor  cannot  be 
prejudiced  by  the  assignment;  and  the  record- 
ing acts  make  no  difference  in  this  respect." 
However  in  Gantt  v.  Grindall,  49  Md.  310, 
it  was  said:    "Whatever  conflict  there  may  be 
in  the  testimony  in  regard  to  the  payment  of 
usury  at  the  time  the  loan  was  made,  there 
is  none  in  regard  to  the  fact  that  usury  was 
paid  by  the  mortgagfor  John  M.  Gantt,  to  the 
mortgagee  and  his  administratrix  from  year 
to  year  as  forbearance  money.    But  the  code 
provides  that  the  plea  of  usury  shall  not  be 
available  against  a  bona  fide  assignee  without 
notice  of  such  usury.    Here  Grindall  the  ap- 
pellee is  an  assignee,  and  he  says  in  his  tes- 
timony that  he  had  no  knowledge  whatever 
of  the  payment  of  usury  by  the  appellant 
Gantt,  at  the  time  the  loan  was  made,  or  of 
the  subsequent  payments  by  him  of  forbear* 
ance   money.      Whatever   suspicious   circum- 
stances there  may  be  surrounding  the  pur- 
chase  and   assignment   of  the  mortgage   to 
Grindall,  they  are  not  sufficient  in  the  face 
of  his  sworn   denial  to  prove  notice  either 
actual  or  constructive  on  his  part  of  the  pay- 
ment of  usurious  interest  to  his  assignors. 
If,  however,  he  had  been  an  assignee  with 
notice  and   the   excessive   interest   paid,   to- 
ffither  with  the  payments  actually  made  on 
account  of  the  mortgage  debt,  had  amounted 
to  a  sum  equal  to,  or  greater  than  the  debt 
itself,  we  do  not  agree  with  the  court  below, 
that  even  under  such  circumstances  the  ap- 
pellants  would  not  have  been  entitled  to  an 
injunction.     We  have  decided  under  sec.  15, 
Art.  64,  of  the  Code,  that  the  mere  payment 
of  usury  will  not  entitle  the  mortgagor  to 
an  injunction  to  restrain  the  sale  of  the  mort- 
gaged property  upon  default  of  payment  of 
the  mortgage  debt,  because  he  may  come  into 
court  upon  the  report  of  the  sale  and  claim 
an  allowance  for  the  usurious  interest  paid. 
But  where  it  appears  that  the  excessive  in- 
terest and  the  payments  made  on  the  debt 
itself  are  equal  to,  or  greater  than  the  debt, 
the  mortgagee  would  have  no  right  to  sell  the 
property,  because  in  law  there  is  nothing  due 
U  him  by  the  mortgagor.    A  court  of  equity 
would  not,  of  course,  allow  a  mortgagee  to 
sell  when  it  appeared  that  the  whole  proceeds 
of  sale  belonged  to  the  mortgagor.    We  affirm 
the   decree,    however,    on    the    ground    that 
Grindall   is   a   bona    fide   purchaser  without 
notice  of  the  payment  of  usury  by  the  appel- 
lant Ganti:  to  the  mortgagee."     See  to  the 
same  effect  Economy  Sav.  Bank  v.  Gordon,  90 
Md.  486,  45  Atl.  176,  48  L.R.A.  63. 

20.  Massachusetts. 

a.  In  Oeneral. 

In  Massachusetts  it  would  seem  that  the 
inignee  of  a  mortgage  may  take  title  as  a 


bona  fide  purchaser  for  value  and  without 
notice.  Welch  v.  Priest,  8  Allen  165 ;  Glidden 
V.  Hunt,  24  Pick.  221-;  Bassett  v.  Daniels, 
136  Mass.  547;  Stark  v.  Boynton,  167  Mass. 
443,  45  X.  E.  764.  See  also  Richardson  v. 
Brackett,  101  Mass.  497.  Thus  in  Welch  v. 
Priest,  supra,  the  court  said:  ''Under  the 
decisions  in  this  commonwealth,  the  estate  of 
a  mortgagee  of  land  is  a  legal  estate,  which 
passes  by  the  same  instruments  of  conveyance 
a4  other  legal  estates.  This  legal  estate  can 
be  assigned  or  transferred  by  deed  acknowl- 
edged and  recorded;  and,  by  a  special  statute 
provision,  it  may  be  discharged  by  an  entry 
signed  by  the  mortgagee,  his  executor,  admin- 
istrator or  assignee,  upon  the  margin  of  the 
record  in  the  registry  of  deeds,  acknowledging 
the  satisfaction  of  the  mortgage.  The  statute 
provides  that  'such  entry  shall  have  the  same 
effect  as  a  deed  of  release  duly  acknowledged 
and  recorded.'  Rev.  Sts.  c.  59,  §  33;  Gen. 
8t8.  c.  89,  §  30.  The  implication  is  very 
strong  that  a  release  by  deed  acknowledged 
and  recorded  is  a  complete  conveyance  of  the 
mortgagee's  title.  And  we  think  sound  policy 
requires  that  it  should  be  so  regarded.  It  Is 
as  important  to  be  able  to  ascertain  from  the 
registry  the  existence  or  continuance  of  a 
mortgage,  as  of  any  other  legal  title.  Not 
unfrequently  the  "^hole  or  part  of  an  estate 
held  in  mortgage  is  released  or  conveyed, 
when  the  debt  is  not  paid.  And  in  the  ab- 
sence of  fraud,  a  conveyance  by  the  party  who 
ax>pears  on  the  record  to  be  the  owner  of  the 
mortgage  should  be  sufficient  to  protect  a 
purchaser  who  has  no  actual  or  constructive 
notice  of  title  in  anv  other." 

b.  Mortgage  Securing  Negotiable  Note. 

It  would  seem  that  the  bona  fide  holder 
of  a  negotiable  secured  note  takes  the  mort- 
gage free  of  equities.  -Taylor  v.  Page,  6 
Allen  86;  Bon  v.  Graves,  216  Mass.  440,  103 
N.  E.  1023.  Thus  in  the  case  first  cited  it 
appeared  that  "in  the  superior  court  it  was 
agreed  that  the  mortgage  was  made  to  Patrick 
Dempsey  to  secure  a  negotiable  promissory 
note,  which  was  given  to  Dempsey  for  the 
price  of  intoxicating  liquors  sold  by  him  in 
violation  of  law,  and  that  before  the  matu- 
rity of  the  note  Dempsey  assigned  the  mort- 
gage and  note  to  the  plaintiff,  who  took  them 
for  a  valuable  consideration,  and  without  no- 
tice of  the  original  consideration;  whereupon 
Wilkinson,  J.,  ruled  that  the  plaintiff  was 
entitled  to  conditional  judgment,  and  the  de- 
fendant appealed  to  this  court."  The  court 
said:  '*The  ruling  in  this  case  was  correct. 
For  though  the  mortgage,  as  well  as  the  note, 
was  void,  as  between  Dempsey  and  the  de- 
fendant; Brigham  v.  Potter,  14  Gray  522; 
yet  the  note  is  valid  in  the  hands  of  the  plain- 
tiff, who  is  a  bona  fide  indorsee  for  a  valuable 
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consideratioD,  without  notice  of  th«  ill^al 
consideration  for  which  it  was  given.  Cazet 
V.  Field,  9  Gray  329.  The  mortgage  given  to 
secure  payment  of  the  note  was  also  assigned 
to  the  plaintiff  at  the  same  time  when  the 
note  was  indorsed  to  him.  And  we  know  of 
no  principle  or  authority  which  makes  the 
mortgage  less  valid  than  the  note,  in  the 
plaintiff's  hands." 

In  Bon  V.  Graves,  216  Mass.  440,  103  N.  £. 
1023,  it  was  said:  "The  plaintiff,  who  as- 
serts that  he  is  the  holder  of  a  second  mort- 
gage, seeks  to  set  aside  a  foreclosure  made 
by  the  holder  of  an  earlier  mortgage  covering 
most  of  the  same  land  described  in  the  plain- 
tiff's mortgage.  There  is  no  contention  that 
the  first  mortgage  was  not  valid.  The  only 
attack  upon  it  is  directed  against  the  validity 
of  its  foreclosure.  But  the  defendants  con- 
tend that  on  several  grounds  the  plaintiff  is 
not  entitled  to  maintain  his  bill.  The  mort- 
gage under  which  the  plaintiff  claims  was 
given  in  the  first  instance  imder  these  cir- 
cumstances: Robert  S.  Brown  in  March  1911, 
was  arrested  upon  an  indictment,  and  one 
Friedberg  and  another  entered  into  a  recog- 
nizance in  the  penal  sum  of  $3,500  for  his 
appearance.  Friedberg  was  an  attorney  at 
law,  practicing  in  Boston,  and  acted  as  at- 
torney for  Brown.  In  September,  1911,  this 
mortgage  was  given  by  Margaret  L.  Brown, 
the  wife  of  Robert,  to  Friedberg  to  indemnify 
the  latter  for  his  liability  as  surety  upon  the 
recognizance.  It  is  not  necessary  to  deter- 
mine whether  this  transaction  was  illegal 
under  rule  4  of  the  superior  court,  which 
forbade  Friedberg  as  an  attorney  at  law  to 
'become  bail  or  surety  in  any  criminal  pro- 
ceeding in  which  he  is  employed,'  for  the  rea- 
son that  it  does  not  appear  that  the  plaintiff, 
when  he  took  an  assignment  of  the  mortgage, 
knew  that  Friedberg  was  attorney  for  Brown 
at  the  time  he  became  surety  for  him.  Hence 
it  must  be  assumed  in  his  favor  that  in  this 
respect  he  was  a  bona  fide  holder  of  the  note 
and  mortgage,  and,  if  so,  it  was  valid  in 
his  hands  notwithstanding  its  possible  orig- 
inal infirmity." 

However,  in  Strong  v.  Jackson,  123  Mastf. 
60,  25  Am.  Rep.  19,  the  court  said:  "As  be- 
tween the  original  parties,  the  note  and  mort- 
gage are  but  one  transaction,  and  but  one 
security.  When,  however,  as  in  this  case,  the 
note  purports  upon  its  face  to  be  a  mortgage 
note,  we  think  note  ai^d  mortgage  are  to  be 
construed  together  in  determining  the  rights 
o^  the  holder  of  the  note.  The  reference  up<Hi 
the  note  to  the  mortgage,  under  the  circum- 
stances, is  of  much  significance;  the  mort- 
gage describes  the  note;  the  note  refers  to 
the  mortgage;  and,  in  the  condition  of  things 
at  the  time  the  First  National  Bank  took  the 
securitv,  we  think  that  the  taker  of  either 
must  take  according  to  the  true  title  of  him 


who  transfers  it,  as  such  title  is  apparent 
upon  proper  examination  of  it.  It  is  to  be 
observed,  as  a  fact  of  considerable  impor- 
tance, that  Jackson  was  not  and  did  not  claim 
to  be  the  original  mortgagee,  but  claimed  to 
hold  the  note  and  mortgage  by  assignment. 
His  title  was  on  record.  If  the  First  National 
Bank  had  examined  the  record  to  see  if  Jack- 
son  had  a  title,  or  if  it  had  called  upon  him 
to  exhibit  his  title,  it  would  have  been  ap- 
parent at  once  that  he  was  committing  a 
fraud.  The  assignment  to  him  would  have 
shown  that  he  held  the  note  for  a  purpose 
inconsistent  with  his  proposed  sale  or  trans- 
fer of  it;  while  the  record  would  have  de- 
veloped not  only  that  fact,  but  the  farther 
fact  that  he  had  already  disposed  of  the  title 
which  he  originally  acquired.  Under  this 
state  of  facts,  we  cannot  hold  that  the  First 
National  Bank  took  the  note  in  the  ordinary 
course  of  business  without  notice.  That  bank 
not  only  took  the-  note  having  then  more  than 
four  years  to  run  before  maturity,  but  took 
also  an  assignment  of  the  mortgage ;  and  now, 
in  its  answer,  claims  a  title  to  the  said  mort- 
gage, and  prays  for  a  decree  that  the  Tre- 
mont  National  Bank  shall  hold  the  same  in 
trust  for  it.  These  facts  alone  are  quite  sug- 
gestive that  the  First  National  Bank  did  not 
take  the  note  as  mercantile  paper  in  the  ordi- 
nary course  of  business,  but  took  or  attempted 
to  take  note  and  mortgage  as  the  evidence  of 
the  same  debt  with  substantial  reliance  upon 
the  mortgaged  land.  But  it  is  impossible 
for  this  bank  to  trace  its  title,  either  aa  it 
actually  exists,  or  as  it  appears  of  record, 
without  the  fraud  of  Jackson  being  manifest. 
Suppose  it  should  come  into  court  to  enforce 
its  right  under  the  mortgage;  its  own  case 
must  show  that  the  title  which  Jackson  had 
was  conveyed  to  it  in  fraud  of  the  rights  of 
the  plaintiff,  while  the  record  w^ould  show 
that  it  was  thus  conveyed  not  only  in  fraud 
of  the  rights  of  the  plaintiff,  but  also  in 
fraud  of  the  rights  of  the  Tremont  Bank,  to 
whom  Jackson  had  already  conveyed  his  true 
title." 

In  Murphy  v.  Barnard,  162  Mass.  72,  38 
N.  E.  29,  44  Am.  St.  Rep.  340,  it  was  said: 
"The  report  shows  that  Miss  Barnard  bought 
in  good  faith  and  without  actual  notice.  But 
her  purchase  was  not  the  purchase  of  nego- 
tiable paper  aimpliciter.  While  the  title  of 
one  who  buys  ordinary  commercial  paper  in 
good  faith  and  before  its  maturity  is  not 
vitiated  by  the  fact  that  there  were  suspicious 
circumstances  which  might  have  put  him 
upon  inquiry  (Smith  v.  Livingston,  111  Mass. 
342,  and  Freeman's  Nat.  Bank  v.  Savery,  127 
Mass.  75),  there  is  a  distinction  between  the 
purchase  of  such'  paper  and  that  of  notes 
known  to  be  secured  by  mortgage  of  real  es- 
tate, although  bought  as  negotiable  paper. 
Strong  v.  Jackson,  123  Mass.  60.     The  effect 
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of  the  distinction  is  that  snbeequently  ac- 
quired rights  in  mortgage  notes  will  not  be 
allowed  to  supplant  rights  previously  ae-% 
quired,  if  all  the  facts  taken  together,  and 
including  the  means  of  knowledge  and  any 
circumstances  which  should  lead  to  inquiry, 
show  that  such  a  result  would  be  inequitable. 
If  Miss  Barnard's  rights  as  against  Mrs. 
Patch  were  to  be  settled  on  this  basis,  the 
fact  that  Miss  Barnard  saw  the  insurance 
policy  on  which  the  assignment  to  Mrs.  Patch 
was  indorsed  would  be  of  some  importance. 
But  her  title  is  not  to  be  so  settled.  She  did 
not  buy  a  mortgage  note  only,  but  the  mort- 
gage also.  And  when  the  transaction  is  in 
terms  the  purchase  of  a  mortgage  as  both  a 
debt  and  a  conditional  estate  in  land,  the  dis- 
tinction becomes  decisive,  because  of  the  doc- 
trine that  the  purchaser  of  a  mortgage  is 
charged  by  statute  with  constructive  notice 
of  the  state  of  the  record  title,  when,  as  in 
the  present  case,  the  record  discloses  not  only 
a  want  of  title  in  his  vendor,  but  the  fact 
that  the  title  to  the  mortgage  was  in  the 
person  who  now  claims  adversely  to  the  pur- 
chaser." 

The  assignee  of  an  overdue  note  and  mort- 
gage for  another  purpose  than  as  a  note  to 
be  paid  takes  subject  to  existing  equities. 
Fish  V.  French,  15  Gray  520;  Willcox  v. 
Foster,  132  Mass.  320.  However,  in  Gilfeather 
▼.  Cohen,  211  Mass.  119,  97  N.  E.  625,  the 
court  said:  "The  contract  provided  that  'the 
builder  shall  have  full  right  to  assign  said 
mortgage  [as]  collateral  security,  or  as  a 
direct  assignment  for  the  purpose  of  enabling 
the  builder  to  obtain  the  necessary  work, 
labor  and  materials,  by  him  to  be  performed 
and  supplied.'  The  agreed  facts  show  that 
Cohen,  the  builder,  made  an  assignment  of 
the  note  and  mortgage  to  the  defendants 
Gove  as  security  for  a  note  for  $4,000  given 
by  him  to  them,  on  which  they  advanced  him 
$3,900.  Subsequently  Cohen  made  a  second 
assignment  of  the  note  and  mortgage  to  the 
claimant  Thurston  to  secure  a  note  of  $1,000 
given  by  him  to  her,  and  she  advanced  on 
account  of  said  note  and  security  for  the 
payment  of  lumber  and  materials  which  were 
need  to  complete  the  building  referred  to  in 
the  contract,  $925,  which  sum  was  used  to 
pay  for  said  lumber  and  materials.  When 
Miss  Thurston  took  the  assignment  the  note 
and  mortgage  were  overdue.  She  knew  noth- 
ing about  the  terms  of  the  contract  between 
the  plaintiff  and  Cohen.  The  mortgage  was 
foreclosed  by  the  defendants  Gove  and  there 
remains  in  their  hands  the  sum  of  $586  over 
and  above  the  amount  of  their  note  and  the 
expenses  of  foreclosure.  Cohen  failed  to  per- 
form his  contract  and  the  plaintiff  contends 
that  the  note  and  mortgage  are  subject  in 
Miss  Thurston's  hands  to  any  equitable  de- 
fenses which  he  might  have  had  in  an  action 


by  Cohen  against  him  on  the  note,  and  that 
inasnrach  as  the  trial  judge  has  found  against 
Cohen  in  his  favor  for  breach  of  contract  in 
the  sum  of  $1,050  he  is  entitled  to  the  bal- 
ance in  the  hands  of  the  defendants  Gove. 
The  lien  of  the  mortgage  attached  to  the 
balance  in  the  hands  of  the  defendants  Gove 
and  passed  to  the  claimant  by  virtue  of  the 
second  assignment  of  the  mortgage  to  her 
which  Cohen  had  authority  to  make  by  the 
express  terms  of  the  building  contract.  There 
was  nothing  in  that  contract  limiting  the  time 
within  which  an  assignment  could  be  made, 
and  the  claimant  took  the  assignment  in  good 
faith  for  value.  As  against  the  claimant  it 
i^  immaterial,  therefore,  what  defenses  the 
plaintiff  might  have  had  in  an  action  by 
Cohen  against  him  on  the  note  and  mortgage. 
If  he  wanted  to  save  the  right  to  such  de- 
fenses he  should  have  reserved  it  in  the  build- 
ing contract;  but  it  is  manifest  that  such  a 
reservation  would  have  destroyed  the  value 
of  the  mortgage  for  use  by  Cohen  as  collateral 
security,  and  would  have  been  inconsistent 
with  the  right  of  assignment  that  was  given 
him  to  enable  him  'to  obtain  the  necessary 
work,  labor  and  materials,'  and  for  that  rea- 
son was  no  doubt  omitted." 

Where  a  secured  note  is  transferred  to  an 
innocent  transferee  without  assignment  of  the 
mortgage,  and  subsequently  the  mortgage  is 
assigned  to  another  innocent  transferee  to- 
gether with  another  note  which  the  mortgage 
was  not  given  to  secure,  the  subsequent  trans- 
feree takes  no  interest  in  the  mortgage,  and 
equity  will  require  an  assignment  by  him  to 
the  owner  of  the  secured  note,  for  whom  the 
mortgagee  held  the  title  in  trust  after  the 
transfer  of  the  secured  note.  Morris  v.  Bacon, 
123  Mass.  58,  25  Am.  Bep.  17. 

In  Fairfield  v.  McArthur,  15  Gray  526,  the 
court  said:  "The  alleged  fraudulent  conduct 
on  the  part  of  Paddock,  the  original  mort- 
gagee, upon  Darling,  the  mortgagor,  cannot 
be  set  up  by  the  present  defendants  as  a 
defense  to  this  action.  The  defendants  hold 
their  title  wholly  by  a  quitclaim  deed  from 
the  mortgagor  to  C.  A.  Darling,  and  a  similar 
deed  from  C.  A.  Darling  to  McArthur.  Such 
quitclaim  deeds  do  not  pass  any  right  of 
action  which  the  mortgagor  may  have  had 
against  Paddock  for  false  representations  or 
deceit  in  the  original  bargain  between  them, 
nor  furnish  any  ground  for  reducing  the 
amount  for  which  the  conditional  judgment 
i^  to  be  entered.  If  any  claim  exists,  it  must 
be  in  the  name  of  Darling,  the  mortgagor,  or 
for  his  benefit." 

21.  Michigan. 

In  Michigan  it  has  been  held  that  the  bona 
fide  assignee  of  a  non-negotiable  secured  note 
and  mortgage  on  land  takes  the  mortgage 
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subject  to  prior  equities.  Russell  v.  Waite, 
Walk.  Gh.  31;  DuttoA  v.  Ives,  5  Mich.  515; 
Nichols  V.  Lee,  10  Mich.  526,  82  Am.  Dec. 
67;  Terry  v.  Tuttle,  24  Mich.  206;  Humphrey 
V.  Beckwith,  48  Mich.  151,  12  N.  W.  28; 
Cooper  V.  Smith,  75  Mich.  247,  42  N.  W. 
815;  Castle  v.  Castle,  78  Mich.  298,  44  N. 
W.  378;  Cooley  v.  Harris,  92  Mich.  126,  135, 
62  N.  \V.  997 ;  Walker  v.  Thompson,  108  Mich. 
688,  66  N.  W.  584;  Brooke  v.  Struthers,  110 
Mich.  562,  68  N.  W.  272.  See  also  Goodale 
V.  Patterson,  61  Mich.  632,  16  N.  W.  890; 
Bartlett  v.  Haviland,  92  Mich.  552,  52  N.  W. 
lOOS.  Compare  Cicotte  v.  Gagnier,  2  Mich. 
381;  Kent  v.  Melius,  69  Mich.  71,  37  N.  W. 
48. 

Thus  in  Dutton  ▼.  Ives,  supra,  the  court 
said:  "The  assignee  of  a  mortgage  takes  it 
subject  to  all  equities  existing  between  the 
mortgagor  and  mortgagee.  This,  as  a  general 
rule,  is  correct,  but,  like  most  general  rules, 
it  has  its  exceptions;  and  the  case  before  us 
is  one  of  them.  The  mortgage  is  for  the  pay- 
ment of  Walker's  promissory  note,  given  to 
Allen,  and  made  payable  to  him,  or  bearer, 
with  interest,  in  instalments.  The  first  in- 
stalment had  been  paid,  and  the  others  were 
not  due  when  the  assignment  was  made  to 
complainant,  who,  at  that  time,  had  no  knowl- 
edge of  the  written  agreement  between  Allen 
and  Walker.  In  an  action  at  law  on  the 
note,  by  complainant  against  Walker,  the 
payment  of  the  Cobb  mortgage  by  Walker 
would  be  no  defense;  and  as  the  liability  of 
Walker  and  of  the  mortgaged  premises  are 
coextensive  for  its  payment,  and  Walker  is 
liable,  so  are  the  mortgaged  premises." 

In  Terry  ▼.  Tuttle,  24  Mich.  206,  after  hold- 
ing that  a  non-negotiable  bond  and  mortgage 
could  not  be  enforced  by  the  mortgagee  the 
court  said:  "Such  would  be  the  position  of 
Brown,  the  mortgagee.  Do  the  Tuttles  stand 
iu  any  better  position  as  his  assignees?  They 
might  have  done  so,  in  some  respects,  had  the 
mortgage  been  given  to  secure  a  negotiable 
promissory  note,  and  they  had  made  the  pur- 
chase before  maturity  and  without  notice; 
but  being  given  to  secure  a  bond  non-negotia- 
ble, a  mere  chose  in  action,  they  are  bound 
to  take  notice,  and  therefore  conclusively  pre- 
sumed to  have  had  notice  of  every  defect  in 
the  right  of  the  mortgagee,  as  between  him 
and  Mrs.  Terry,  the  mortgagor,  at  least,  and 
of  all  the  defenses  which  the  latter  might 
have  made  to  the  mortgage,  had  it  remained 
in  the  hands  of  Brown.  They  have  succeeded 
to  his  rights,  and  nothing  more.  They  stand 
in  his  shoes,  and  can  claim  no  rights  which 
hu  could  not  have  enforced.  As  he  could  not 
have  enforced  the  mortgage,  they  cannot." 

In  Nichols  v.  Lee,  10  Mich.  526,  82  Am. 
Dec.  57,  it  was  said:  "The  assignee  of  a 
mortgage  takes  it  subject  to  all  equities  ex- 
isting between  the  parties  to  it.    Not  between 


the  mortgagor  and  mortgagee  only,  but  be- 
tween the  mortgagor  and  assignee  of  the 
mortgagee  who  has  assigned  it  to  another. 
When  a  mortgage  is  assigned,  the  assignee, 
for  all  beneficial  purposes  claimed  under  it 
by  him,  becomes  a  party  to  the  mortgage, 
Mid  stands  in  the  place  of  the  mortgagf^e; 
and  any  equities  between  such  assignee  and 
the  mortgagor  affect  the  mortgage  in  the 
hands  of  his  assignee." 

However,  in  Bloomer  v.  Henderson,  8  Mich. 
695,  77  Am.  Dec.  463,  the  court  said:  ''But 
it  is  unnecessary  to  determine  whether  Joner< 
could  have  set  up  such  a  defense  against 
Hosington,  as  we  are  all  of  the  opinion  that 
he  could  have  no  right  to  set  up  his  own 
fraud  against  Henderson,  who  purchased  the 
mortgage  without  notice  of  the  fraud,  relying 
in  good  faith  upon  the  title  as  it  appeared 
of  recor(^  An  assignee  of  a  chose  in  action 
cannot  be  bound  to  inquire  of  the  maker  of 
the  instrument  whether  he  had  not,  in  con- 
cert with  the  other  party,  executed  the  in- 
strument for  the  purpose  of  committing  a 
fraud  upon  others.  He,  at  least,  cannot  be 
heard  to  complain  if  an  assignee  has  chosen 
to  act  upon  the  presumption  that  it  was  exe- 
cuted for  an  honest  purpose,  and  by  an  honest 
man.  To  hold  otherwise  would  be  to  encour- 
age fraud,  rather  than  to  suppress  it.  But 
there  is  still  another  reason  why  Jones  ^vould 
not  be  allowed  to  defend  against  Henderson. 
on  this  gi'ound.  It  is  clear  from  the  evidence 
that  the  mortgage  was  made  by  him  for  the 
very  purpose  of  sale,  to  enable  him  to  reap 
the  advantage  of  his  fraud.  He  himself  at- 
tempted to  sell  it  before  Hosington  sold  it  to 
Henderson.  No  court  could  sustain  such  a 
defense  in  his  behalf  without  giving  direct 
aid  in  the  consummation  of  the  fraud." 

The  bona  fide  holder  of  a  n^otiable  se- 
cured note  takes  the  mortgage  free  from  e-)iii 
ties.  Reeves  v.  Scully,  Walk.  Ch.  248;  Dut 
ton  V.  Ives,  6  Mich,  615;  Helmer  v.  Kroliok, 
36  Mich.  371;  Barnum  v.  Phenix,  60  Mich. 
388,  27  N.  W.  677.  See  also  Cooper  v.  Smith, 
76  Mich.  247,  42  N.  W.  815.  Compare  Col- 
man  v.  Post,  10  Mich.  422,  82  Am.  Dec.  49. 

Thus  in  Barnum  v.  Phenix,  supra,  the  court 
said:  **It  has  always  been  the  law  of  thi& 
state  that  a  person  obtaining  negotiable 
paper  for  a  valuable  consideration,  and  before 
maturity,  is  protected  in  its  acquisition,  un- 
less obtained  in  bad  faith,  and  the  mortgage 
security  in  such  a  case  is  protected  equally 
with  the  note.  So  far  as  the  note  is  con- 
cerned, it  was  valid,  beyond  question,  against 
the  makers,  for  its  face,  and  the  court  below 
so  held." 

However,  in  Colman  v.  Post,  10  Mich.  422, 
82  Am.  Dec.  49,  it  was  said :  "The  considera- 
tion of  a  contract,  as  a  general  rule  to  which 
there  are  some  exceptions  on  grounds  of  pub- 
lic policy,  may  always  be  inquired  into.    Nei* 
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ther  law  nor  equity,  exeept  in  the  cases  jugt 
mentioned,  will  enforce  a  promise  made  with- 
out consideration,  or  where  the  consideration 
has  wholly  failed.  There  can  be  no  doubt, 
if  the  present  bill  was  filed  by  Samuel  Post, 
that  it  would  be  competent  for  George  Post 
to  show  by  parol  evidence  that  the  mortgage 
was  given  to  Samuel  Post  to  indemnify  him 
for  becoming  bail  for  William  Post,  and  that 
he  had  not  become  such  bail,  or  having  be- 
come bail  that  he  had  been  discharged  of  his 
liability  without  being  damnified.  And  if 
this  would  be  the  case  as  to  him,  it  is  so  as 
to  his  assignee,  or  the  assignee  of  such  as- 
signee, who  takes  the  mortgage  subject  to  all 
equities  existing  between  the  mortgagor  and 
mortgagee.  But  it  is  said  the  mortgage  is 
for  the  payment  of  a  promissory  negotiable 
note,  instead  of  a  bond,  and  that  the  note  and 
mortgage  were  assigned  to  Town  before  the 
note  was  due,  who  thereby  became  a  bona  fide 
holder  of  the  note,  and  that  complainant  as 
Town's  assignee  is  entitled  to  all  of  his  rights. 
This  is  true.  But  for  what  purpose  was 
Town  a  bona  fide  holder  of  the  note?  As 
indemnity  for  having  become  bail  for  William 
Post.  The  note  and  mortgage  were  assigned 
to  him  for  that  purpose,  and  for  no  other. 
Until  Town  became  bail  there  was  no  consid- 
eration for  the  note,  which,  up  to  that  time, 
was  wholly  inoperative  as  a  promise  that  the 
law  would  enforce.  And  as  Town  w^as  dis- 
charged of  all  liability  as  bail,  he  could  not 
sustain  an  action  on  the  note  against  George 
Post  the  maker,  neither  can  complainant,  his 
assignee,  to  whom  the  note  and  mortgage 
▼ere  assigned  after  the  note  had  become  due." 

In  McKenna  v.  Kirkwood,  50  Mich.  544,  15 
N.  W.  898,  it  was  held  that  the  assignee  of 
&  past  due  note  and  mortgage  on  land  takes 
the  mortgage  subject  to  all  equities  against 
his  assignor. 

In  Lockwood  v.  Noble,  113  Mich.  418,  71 
N.  W.  856,  it  was  held  that  where  one  of 
several  negotiable  notes  secured  by  mortgage 
was  dishonored  a  subsequent  purchaser  of  the 
other  notes  could  not  be  a  bona  fide  holder 
but  took  subject  to  all  equities. 

In  Wing  V.  McDowell,  Walk.  Ch.  175,  H 
was  held  that  the  assignee  of  a  junior  equi- 
table mortgage  of  a  purchaser's  equitable  in- 
terest in  land  acquired  no  greater  rights  than 
his  assignor. 

In  Lee  v.  Kellogg,  108  Mich.  535,  66  N.  W. 
380,  it  was  held  that  the  assignee  of  forged 
notes  and  a  mortgage  acquires  no  rights  as 
against  prior  unrecorded  assignments  of  the 
genuine  instruments. 

22.  Minnesota. 

a.  In  General. 

In  Minnesota  it  is  held  that  the  assignee 
of  a  mortgage  takes  subject  to  equities.    Rob- 


bins  ▼.  Larson,  60  Minn.  436,  72  N.  W.  456, 
65  Am.  St.  Rep.  572;  Paulsen  v.  Koon,  85 
Minn.  240,  88  N.  W.  760;  Hendricks  v.  Hess, 
112  Minn.  252,  127  N.  W.  995.  See  also  State 
FlAance  Co.  v.  Commonwealth  Title  Ins.  etc. 
Co.  69  Minn.  219,  72  N.  W.  68.  Thus  in 
Hendricks  v.  Hess,  supra,  the  court  said: 
"Appellant  presented  in  this  proceeding,  as  it 
had  the  right  to  do,  the  assignment  of  the 
Itean  mortgage,  and  urged  that  it  constituted 
a  valid  existing  lien  against  the  property.  The 
court  held  otherwise.  In  this  we  discover  no 
error.  It  appeared  from  the  evidence,  and 
the  court  so  found,  that,  some  four  years  be- 
fore the  assignment  was  made  to  appellant, 
the  mortgage  debt  had  been  paid,  and  the 
evidence  thereof,  a  promissory  note,  surren- 
dered to  the  mortgagor.  This  completely  ex- 
tinguished the  mortgage,  for  it  was  a  mere 
incident  of  the  debt.  Johnson  ▼.  Carpenter, 
7  Minn.  176.  The  fact  that,  though  paid,  the 
mortgage  was  not  satisfied  of  record,  does 
not  change  the  situation ;  for  it  is  well  settled 
that  an  assignee  of  a  mortgage  takes  it  sub- 
ject to  the  defense  that  it  has  been  paid,  even 
though  not  discharged  of  record.  Redin  v. 
Branhan,  43  Minn.  283,  45  N.  W.  445;  Wat- 
kins  V.  Goessler,  65  Minn.  118,  67  N.  W.  796; 
Paulsen  v.  Koon,  85  Minn.  240,  88  K.  W. 
760,  27  Cyc.  1395,  and  cases  there  cited. 
Nor  was  appellant  a  bona  fide  purchaser  of 
the  mortgage.  The  note  secured  thereby  was 
not  delivered  to  it,  and  so  far  as  the  record 
discloses  no  inquiry  conoeming  it  was  made 
at  the  time  of  the  assignment." 

In  Paulsen  v.  Koon,  85  Minn.  240,  88  N.  W. 
760,  it  was  said:  "In  disposing  of  this  case 
we  shall  assume  that  respondent  is  entitled 
to  recover  if  her  assignor,  T.  M.  Koon,  was 
so  entitled.  Respondent  admits  the  mortgage 
was  a  mere  chose  in  action,  and  that  the  as- 
signee acquired  no  greater  rights  than  the 
mortgagee  himself  possessed,  unless  she  is 
protected  by  the  special  finding  as  to  negli- 
gence. We  are  therefore  only  required  to 
determine  what  effect  that  finding  has  upon 
the  rights  of  respondent  or  her  assignor.  To 
state  the  proposition  more  tersely:  Who  is 
to  suffer  ?  The  innocent  purchaser  for  a  valu- 
able consideration,  or  appellant,  who  was  in- 
duced to  execute  tills  mortgage  through  false 
representations,  and  in  its  execution  was  neg- 
ligent in  not  discovering  the  nature  of  the 
papers?  Respondent  invokes  the  rule  of 
equity  that,  as  between  one  who  has  contrib- 
uted to  a  fraud  and  a  purchaser  without  no- 
tice, the  courts  will  protect  the  innocent. 
We  think  the  rule  has  no  application  to  the 
facts  of  this  case.  By  a  long  line  of  decisions, 
from  Johnson  v.  Carpenter,  7  Minn.  176,  down 
to  Moffett  V.  Parker,  71  Minn.  139,  73  N.  W. 
850,  it  has  been  held,  and  recognized  as  the 
settled  law  of  this  state,  that  a  mortgage  is 
a  chose  in  action,  and,  upon  assignment,  sub- 
ject to  the  equities  existing  in  favor  of  the 
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original  parties.  As  between  appellant  and 
the  mortgagee  there  can  be  no  question  but 
that  the  mortgage  could  be  set  aside  upon 
the  ground  that  it  was  fraudulently  obtained. 
While  there  are  cases  wherein  a  mortgagor 
may  be  estopped  from  denying  the  execution 
of  a  mortgage  in  the  hands  of  an  innocent 
purchaser,  they  rest  upon  the  principle  that 
the  mortgagor  has  such  an  interest  in  the 
execution  of  the  mortgage,  has  obtained  some 
benefit  therefrom,  or  has  wilfully  practiced 
some  fraud,  which,  in  equity  and  good  con- 
science, should  estop  him  from  attacking  its 
validity.  But  here  the  only  negligence 
charged  against  appellant  is  that  she  permit- 
ted lierself  to  be  deceived,  and  was  induced 
to  sign  the  mortgage,  when  she  believed  it  to 
be  an  entirely  difTerent  instrument.  She  re- 
ceived no  consideration,  and  was  in  no  man- 
ner benefited  thereby.  Her  conduct  was  not 
wilful,  nor  of  such  nature  that  it  may  be 
declared  to  be  grossly  indifferent  to  the  inter- 
ests of  third  parties.  She  was  presumably 
acting  in  good  faith  for  her  own  interest.  It 
is  therefore  immaterial  that  the  jury  found 
her  negligent  in  signing  the  papers." 

In  Redin  v.  Branhan,  43  Minn.  283,  45  N. 
W.  445,  it  was  held  that  the  assignee  of  a 
mortgage  after  maturity  could  not  be  a  bona 
fide  purchaser. 

However,  in  Moffett  v.  Parker,  71  Minn. 
139,  73  N.  W.  850,  70  Am.  St.  Rep.  319,  the 
court  said:  '*It  is  the  settled  law  of  this 
state  that  a  mortgage  has  none  of  the  privi- 
leges of  negotiable  paper,  but  is  a  mere  chose 
in  action;  hence  an  assignee  thereof  takes  it 
subject  to  any  defense  that  exists  between 
the  original  parties,  unless  they  are  equitably 
estopped  by  their  acts,  or  otherwise,  from  as- 
serting it  as  against  the  assignee.  But  it 
does  not  follow  from  this  proposition  that  the 
plaintiffs  have  any  equity  superior  to  the 
bank  to  have  the  mortgage  canceled,  for  it  is 
equally  well  settled,  at  least  in  this  state, 
that  the  assignee  of  a  mere  chose  in  action 
or  of  past  due  negotiable  paper  takes  it  sub- 
ject to  the  equities  of  the  original  parties 
thereto,  but  not  as  to  any  equities  of  third 
parties  of  which  he  has  no  notice." 

b.  Mortgage  Sectirvng  Negotiable  Note. 

The  bona  fide  holder  of  a  negotiable  secured 
note  does  not  take  the  mortgage  free  from 
equities.  Johnson  v.  Carpenter,  7  Minn.  176; 
Hostetter  v.  Alexander,  22  Minn.  559;  Scott 
V.  Austin,  36  Minn.  460,  32  N.  W.  89,  864; 
Smith  V.  Parsons,  55  Minn.  520,  57  N.  W. 
311;  Watkins  v.  Goessler,  65  Minn.  118,  67 
N.  W.  796.  Thus  in  Johnson  v.  Carpenter, 
supra,  the  court  said:  "Where  a  debt  is  se- 
cured by  a  mortgage  on  real  estate,  and  also 
by  negotiable  promissory  note,  the  mortgage 
ib  a   chose  in  action,  as  between  the  mort- 


gagor and  any  subsequent  assignee,  and  is 
taken  subject  to  the  state  of  accounts  between 
the  mortgagor  and  mortgagee,  at  the  time  of 
the  assignment,  and  to  all  payments  made 
by  the  mortgagor  to  the  mortgagee  at  any 
time  before  actual  notice  of  the  assignment. 
The  mortgage  is  an  incident  to  the  debt,  and 
whoever  owns  the  latter  is  entitled  to  the 
benefit  of  the  former  to  enforce  payment,  but 
he  cannot  rely  on  the  privileged  character  of 
the  note  to  ensure  him  the  advantage  of  the 
mortgage.  He  must  be  vigilant  in  bringin;r 
home  to  the  mortgagor  the  fact  of  the  chan'^'* 
of  ownership  in  the  mortgage.  If  the  mort- 
gagor pays  the  mortgage  to  the  mortgagee 
after  it  has  been  assigned,  without  notiiv  of 
the  assignment,  the  lien  is  extinguished,  and 
the  land  cleared  of  the  incumbrance,  and  the 
mortgagee  becomes  a  trustee  of  the  sum  pai<i 
for  the  benefit  of  the  owner  of  the  debt.  Any 
other  rule  would  destroy  the  entire  effect  and 
force  of  the  registry  acts  relative  to  the  as- 
signments of  mortgages,  because  if  such  in- 
struments can  partake  of  the  character  of 
negotiable  paper,  no  restraint  upon  their  free 
transmission  from  hand  to  hand  before  ma- 
turity can  be  tolerated  compatibly  with  the 
privileges  enjoyed  by  such  securities,  but  we 
see  that  the  registry  laws,  without  distinc- 
tion, do  impose  the  same  disabilities  upon 
mortgages,  and  upon  assignments  of  mort- 
gages, as  upon  other  conveyances  of  real  es- 
tate, with  the  exception  above  noted  in  favor 
of  mortgagors,  which  subjects  them  to  even 
greater  disabilities  than  ordinary  convey- 
ances. It  appears  to  us  that  we  would  iK> 
making  a  startling  innovation  upon  the  Ion;; 
settled  policy  of  the  law  of  real  estate,  should 
we  concede  to  any  security  that  carries  witii 
it  an  interest  in,  or  lien  upon,  lands,  tltc 
volatile  and  transitory  attributes  of  a  mere 
promise  to  pay  money.  Such  &  doctrine  i^ 
inherently  vicious,  and  would  tend  very  niucli 
to  unsettle  titles.  We  cannot  agree  to  it.'' 
In  Smith  v.  Parsons,  55  Minn.  520,  57  N- 
W.  311,  it  was  said:  "The  clause  in  Laws 
1879,  ch.  66,  §  3,  above  referred  to,  excepting 
bona  fide  purchasers  of  negotiable  paper  from 
the  operation  of  the  usury  law,  is  confined 
to  tlie  paper  itself,  and  does  not  extend  to  a 
mortgage  given  to  secure  such  paper.  That 
is  in  accordance  with  what  this  court  has 
always  held  in  regard  to  securities  for  com- 
mercial paper  in  the  hands  of  a  bona  fide  pur- 
chaser. It  has  always  held  that  the  privileges 
and  immunities  belonging  to  that  kind  of 
paper  do  not  extend  to  &  mortgage  given  to 
secure  it,  and  we  must  presume  the  legisla- 
ture had  that  rule  in  view  when  enacting  the 
usury  law.  Tbe  purpose  was  evidently  to 
preserve  to  such  paper,  where  tainted  with 
usury,  the  same  immunities  and  exemptions 
as  apply  to  the  same  kind  of  paper  in  respect 
to  other  defenses." 
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23.  Mississippi. 

In  Mississippi  the  assignee  of  a  mortgage 
takes  it  subject  to  all  equities  between  the 
mortgagor  and  the  mortgagee,  and  subject  to 
aU  conditions  imposed  by  law.  Farmers  Bank 
T.  Douglass,  11  Smedes  &  M.  469,  opinion  of 
Sharkey,  C.  J. 

The  assignee  of  a  deed  ot  trust  after  matu- 
rity is  charged  with  notice  of  all  infirmities 
and  defects.  Clark  v.  French,  114  Miss.  185, 
74  So.  824. 

24.  Missouri. 

The  bona  fide  holder  of  a  negotiable  secured 
note  takes  the  mortgage  or  deed  of  trust  free 
of  equities  and  defenses.  Goodfellow  v.  Still- 
well,  73  Mo.  17 ;  Hagerman  v.  Sutton,  91  Mo. 
519,  4  S.  W.  73;  Mauch  Chunk  First  Nat. 
Bank  v.  Rohrer,  138  Mo.  369,  39  S.  W.  1047 ; 
Crawford  v.  Aultman,  139  Mo.  262,  40  S.  W. 
952;  Borgesfi  Invest.  .Co.  v.  Vette,  142  Mo. 
560,  44  S.  W.  754,  64  Am.  St.  Rep.  567.  See 
also  Patterson  v.  Booth,  103  Mo.  402,  15  S. 
W.  543 ;  Kelly  v.  Staed,  136  Mo.  430,  37  S.  W. 
1110,  58  Am.  St.  Rep.  648;  Haley  v.  Branham, 
192  Mo.  App.  125,  180  S.  W.  423.  Compare 
,  Loewen  v.  Forsee,  137  Mo.  29,  88  S.  W.  712, 
59  Am.  St.  Rep.  489. 

Thus  in  Borgess  Invest.  Co.  v.  Vette,  supra, 
the  court  said:  "Another  contention  is  that 
where  issues  in  a  case  involve  the  bona  fides 
of  one  in  whose  possession  a  promissory  note 
remains,  upon  allegations  to  that  effect  trav- 
ersed by  the  other  party,  the  want  of  consid- 
eration in  the  making  of  the  note,  connected 
with  circumstances  of  suspicion  calculated  to 
put  the  party  upon  inquiry  as  to  equities,  is 
material  to  the  case,  and  especially  is  this  so 
where  the  proceeding  is  one  in  equity,  as  in 
this  case.  It  is  well  settled  that  when  a 
negotiable  promissory  note  is  transferred  be- 
fore maturity,  the  presumption  is  that  the 
transferee  or  assignee  takes  it  in  good  faith 
and  without  notice  on  his  part  of  secret 
claims  or  trusts  attached  thereto  in  favor  of 
third  parties,  or  that  the  note  was  without 
consideration.  And  where  the  note  is  secured 
by  a  deed  of  trust,  as  in  the  case  at  bar,  the 
deed  of  trust  passes  with  the  transfer  of  the 
note,  as  incident  thereto,  free  from  any  and 
all  defenses  except  such  as  could  be  made 
against  the  note.  Under  such  circumstances 
the  holder  is  not  affected  by  subsequent  no- 
tice of  the  equities  or  defenses  of  other  par- 
ties." 

In  Hagerman  v.  Sutton,  91  Mo.  619,  4  8. 
W.  73,  an  action  in  ejectment,  it  was  said: 
'The  next  point  for  consideration  is  the  effect 
of  plaintiff's  purchase  of  the  note,  which  was 
secured  by  the  mortgage.  When  plaintiff  pur- 
chased the  note,  the  mortgage  passed  with  it 
as  an  incident  thereto.  This  has  been  the 
ral«  since  an  early  day  in  this  state.    .    .    . 


And  when  a  note  is  underdue,  when  trans- 
ferred,  and   is   negotiable,   the   presumption 
arises  of  want  of  notice,  which  presumption 
holds  good  till  countervailing  proof  be  made. 
The  mortgage  being  the  incident  partakes  of 
the  negotiability  of  its  principal,  to  wit,  the 
note,  without  any  formal  assignment  or  de- 
livery, or  even  mention,  of  the  former.     But 
for  the  note,  the  mortgage  never  would  have 
existed;   it  owes  its  birth  and  being  to  the 
note,  and  ceases  to  exist  when  the  latter  is 
discharged.     At  the  outset  of  his  case,  then, 
plaintiff  started  with  the  presumption  before 
mentioned  in  his  favor;  prima  facie,  he  took 
the  mortgage  as  he  took  the  note  upon  the 
same  footing  of  equality  and  with  the  same 
rights   that   equity   accords   to   both    instru- 
ments.   No  hidden  lien,  undisclosed  priority, 
or  secret  trust,  between   Downing  and   any 
third    person,   could   affect   his    interests    or 
prejudice  his  claims  to  full  satisfaction  out 
of    the   mortgaged   premises.     He   took    the 
mortgage  as  he  took  the  note.     .     .     .     Now 
was  there  anything,  apart  from  the  transac- 
tion between  Downing  and  the  plaintiff,  any 
matter  of  record,  or  matter  in  pais,  to  cast 
nqtice  upon  the  latter  at  the  time  of  his  pur- 
chase of  the  note?     He  says  that  he  bought 
the  note  and  mortgage  in  1871,  or  1872.    Tak- 
ing the  Iptter  year  as  the  correct  date,  and 
there  is  nothing  in  the  record  showing  a  later 
date  for  the  purchase;   taking  it  that  such 
purchase  was  subsequent  to  the  time  when  the 
title  bond  from  Gray  and  wife  to  Sutton  was 
put  to  record,  was  there  anything  in  this  in 
the  nature  of  a  caveat  to  plaintiff  not  to 
purchase  the  note?    Certainly  not.    All  that 
SQch  a  matter  of  record  could  apprise  him  of, 
would  be  that  the  mortgagors  had  agreed  to 
convey    their   equity   of    redemption    in    the 
mortgaged   premises  to  the  defendant;    but 
this  was  not  at  all  calculated  to  inform  the 
plaintiff  that  any  hostile  right,  or  adverse 
claim,  would  be  asserted  against  the  mort- 
gage, or  tend  to  diminish  the  security  which 
it  afforded;    its  obvious  and  only  tendency 
would  have  been  to  make  known  to  him  that 
the  land,  cum  onere,  had  been  transferred  to 
another;  that  and  nothing  more.     And  it  is 
clear  that  the  plaintiff,  after  his  purchase  of 
the  note  in  good  faith,  and  before  due,  could 
not  be  affected  by  any  subsequent  notice  of 
defendant's  rights,  even  of  the  most  positive 
character.    .    .    .    It  is  equally  clear,  under 
our  statute,  and  under  the  rulings  of  this 
court,  that  after  Downing  parted   with   his 
title  to  the  note  it  was  out  of  his  power  to 
release  any  portion  of  the  mortgaged  prem- 
ises.   .    .    .    But  it  is  said  that  the  present 
litigation  is  a  contest  between  the  'innocent 
purchaser  of  the   mortgaged   land,   and   the 
innocent  purchaser  of  the  note.*    The  rulings 
already  made  in  this  opinion,  show  that  if 
the  plaintiff  was  the  innocent  purchaser  of 
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the  negotiable  note,  which  took  the  mortgage 
with  it  as  its  inseparable  incident,  causing  it 
to  partake  of  its  own  negotiability,  and  if, 
as  already  asserted,  it  was  out  of  the  power 
ot  the  mortgagee,  after  transferring  the  note, 
to  release  or  discharge  any  portion  of  the 
mortgaged  premises,  it  is  difficult  to  see  how 
plaintiff  and  defendant  could  both  occupy  the 
attitude  of  innocent  purchasers.  But  leaving 
out  of  view  the  points  already  discussed,  in 
what  way  can  the  defendant  lay  claim  to 
being  an  innocent  purchaser  of  the  land? 
'Generally,  it  may  be  stated  as  a^  rule  on  this 
subject  that  where  a  purchaser  cannot  make 
out  a  title  but  by  a  deed  which  leads  him 
to  another  fact,  he  shall  be  presumed  to  have 
knowledge  of  that  fact.  So  the  purchaser  is, 
in  like  manner,  supposed  to  have  knowledge 
of  the  instrument  under  which  the  party 
with  whom  he  contracts,  as  executor,  or  trus- 
tee, or  appointee,  derives  his  power.'  1 
Story's  Eq. . Jur.  sec.  400,  and  cas.  cit.  Ap- 
plying this  rule  to  the  case  at  bar,  the  defend- 
ant must  be  presumed  to  have  had  knowledge 
of  the  power  of  attorney  from  Downing  to 
Baker,  and  of  its  failure  to  describe  the  land 
in .  controversy,  and  cannot,  therefore,  1m 
deemed  an  innocent  purchaser." 

In  Mauch  Chunk  First  Nat.  Bank  v.  Rohr* 
er,  138  Mo.  369,  39  S.  W.  1047,  the  court 
said:  ''Another  contention  is  that  neither 
the  note  holders  in  this  suit  nor  Mr.  Hurd 
can  claim  protection  as  innocent  mortgagees 
or  purchasers,  so  as  to  cut  off  the  appellants' 
right  to  avoid  the  deed  and  mortgage.  What- 
ever the  rule  may  be  elsewhere,  it  is  well  set- 
tled in  this  state  that  the  purchaser  in  good 
faith  for  value  before  maturity  of  a  nego- 
tiable promissory  note  secured  by  mortgage 
upon  real  estate,  takes  the  security,  which 
passes  as  incident  to  the  note,  free  from  the 
equities  or  any  private  arrangement  between 
the  original  parties." 

However,  in  Potter  v.  McDowell,  43  Mo.  93, 
the  court  said:  'The  bona  fide  indorsee  of 
negotiable  paper  received  before  maturity  is 
not  affected  by  any  latent  equities  between 
the  original  parties  to  it.  This,  however,  is 
an  incident  of  its  negotiability.  The  indorse- 
ment of  the  notes  gave  the  defendants  no  legal 
interest  in  the  property.  Their  lien  is  not  & 
legal  lien;  it  is  an  equitable  one  raised  by 
implication.  A  mortgagee  holds  the  legal 
title  in  this  state,  and  may  maintain  eject- 
ment on  it.  When  the  note  or  bond  which 
the  mortgage  is  given  to  secure  is  indorsed  or 
assigned,  the  mortgagee  becomes  the  trustee 
for  the  person  holding  it.  This  is  an  equi- 
table relation  only;  his  legal  title  still  ex- 
ists. The  mortgage  is  governed  by  the  law 
relating  to  real  property  and  the  notes  by  the 
law  merchant.  Now  if  the  deed  of  trust  is 
fraudulent  and  void,  the  indorsees  of  the 
notes  which  it  was  given  to  secure  cannot 


enforce  it  against  the  attaching  creditor 
whose  right  attached  before  the  indorsement 
of  the  notes," 

25.  Montana. 

In  Cornish  v.  Woolverton,  32  Mont.  45fi, 
81  Pac.  4,  108  Am.  St.  Rep.  598,  an  action  to 
foreclose  a  mortgage  brought  by  the  pur- 
chaser for  value  of  a  non-negotiable  note  and 
the  mortgage  prior  to  maturity  by  a  written 
assignment  properly  recorded,  the  court  said: 
''In  this  state  the  mortgage  is  but  an  incident, 
and  passes  to  the  assignee  of  the  note.  ( Civil 
Code,  §  3825.)  This,  however,  does  not  af- 
fect the  application  of  the  rule,  for  it  is  the 
general  rule  in  this  country  that  a  mortgage 
does  not  convey  the  legal  title,  but  is  a  mere 
lien  to  secure  the  performance  of  the  con- 
tract to  which  it  is  incident.  .  .  .  The 
assignee  of  a  non^negotiable  contract  made 
for  the  'payment'  of  money  or  personal  prop- 
erty, under  §  1982,  supra,  takes  all  tbe 
rights  of  the  assignor,  subject  only  to  the 
equities  and  defenses  existing  in  favor  of  the 
maker  at  the  time  of  the  assignment,  and  that 
matters  arising  out  of  subsequent  dealings 
between  the  maker  and  assignor,  not  relating, 
to  the  contract,  but  which  would  be  defenses 
in  an  action  by  the  assignor,  are  not  avail- 
able as  against  the  assignee,  even  though 
notice  of  the  assignment  be  not  given  to  the 
maker;  but  th^t  in  order  to  cut  off  defenses 
arising  out  of  dealings  with  relation  to  the 
contract  itself  -between  the  maker  and  as- 
signor after  the  assignment — such  as  pay- 
ment, release,  etc. — notice  of  the  assignmeDt 
is  necessary;  so  that  under  section  571,  su- 
pra, if  the  maker,  without  notice  of  the 
assignment,  in  good  faith,  pays  the  assignor 
the  amount  of  the  debt  or  obligation,  and 
takes  an  acquittance,  this  constitutes  a  com- 
plete defense  to  a  suit  by  the  assignee." 

However,  in  Hull  v.  Diehl,  21  Mont.  71, 
52  Pac.  782,  wherein  it  appeared  that  a  mort- 
gage assigned  was  given  to  secure  a  nego- 
tiable note,  the  court  said:  "Appellant  pur- 
chased these  mortgages,  then  of  record,  for 
value,  and  also  in  good  faith ;  that  is,  without 
notice,  actual  or  constructive,  of  the  prior 
mortgage  concerning  which  the  record  con- 
tinued to  remain  silent.  Proceeding,  then, 
upon  the  assumption  that  the  assignment  of 
a  mortgage  is  a  'conveyance,'  and  the  assignee 
a  'purchaser,'  within  the  recording  statutes, 
we  are  nevertheless  of  the  opinion  that  ap- 
pellant, under  these  circumstances,  succeeded 
to  all  the  rights  of  Wallace  as  a  mortgagee 
without  constructive  notice,  and,  in  addition 
to  such  rights,  became  clothed  with  immunity 
as  a  purchaser  in  good  faith  and  for  a  val- 
uable consideration  of  the  Diehl  mortgages, 
whose  own  conveyances,  to  wit,  the  mortgages, 
were  first  duly  recorded." 
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26.  Nkbbaska. 

In  Nebraska  the  bona  fide  purchaser  of  a 
non-negotiable  bond  and  mortgage  of  land 
takes  the  mortgage  subject  to  equities.  Rich- 
ardson V.  Woodruff,  20  Neb.  132,  29  N.  W. 
308;  Garnett  v.  Meyers,  65  Neb.  280,  91  N. 
\V.  400,  94  N.  W.  803.  Thus  in  the  case  first 
cited  the  court  said:  ''It  will  be  observed 
that  the  bond  is  non -negotiable,  and  the  only 
question  for  determination  is,  does  the  trans- 
fer of  such  bond  by  indorsement  before  due, 
for  a  valuable  consideration  to  a  bona  fide 
purchaser  without  notice,  pass  such  bond  and 
coupons  to  the  purchaser,  free  from  equities 
between  the  original  parties?  ...  At 
common  law,  a  bond  being  a  sealed  in- 
strument, the  consideration  was  presumed  and 
could  not  be  inquired  into.  But  our  statute 
(Comp.  Stat.  chap.  81)  has  abolished  private 
seals,  and  thus  leaves  the  consideration  of 
all  contracts  subject  to  inquiry,  and  the  as- 
signee of  a  non-negotiable  instrument  is  in 
no  better  condition  than  the  assignor.  It 
is  very  clear  that  the  plaintiff  took  the  bond 
and  coupons  in  question  subject  to  the  de- 
fenses of  the  maker,  and  therefore  subject  to 
the  defense  of  usury." 

In  Garnett  v.  Meyers,  66  Neb.  280,  91  N. 
W.  400,  94  »N.  W.  803,  it  was  said :  "The 
note  not  being  negotiable,  the  plaintiff,  who 
purchased  and  took  the  mortgage  with  the 
note,  must  be  held  to  have  had  notice  of  its 
conditions,  and  is  not  an  innocent  purchaser. 
Under  such  circumstances,  payment  to  the 
original  payee  by  the  mortgagor,  who  had  no 
notice  of  the  transfer  of  the  papers,  would 
satisfy.the  mortgage." 

The  bona  fide  holder  of  a  negotiable  secured 
note  takes  the  mortgage  as  he  does  the  note 
free  from  equities.  Heintz  v.  Klebba,  5  Neb. 
(unofficial)  Rep.  289,  98  N.  W.  431;  Webb  ▼. 
Hoselton,  4  Neb.  318,  19  Am.  Rep.  638;  Gar- 
nett V.  Meyers,  65  Neb.  280,'  91  N.  W.  400, 
94  N.  W.  803.  See  also  Gregory  v.  Hartley, 
6  Neb.  362;  Mathews  v.  Jones,  47  Neb.  616, 
66  N.  W.  622;  Campbell  v.  O'Connor,  66  Neb. 
638,  76  N.  W.  167;  Consterdine  v.  Moore,  66 
Neb.  291,  91  N.  W.  399,  96  N.  W.  1021,  101 
Am.  St.  Rep.  620.  Thus  in  Heintz  v.  Klebba, 
5  Neb.  ( unofficial )  Rep.  289,  98  N.  W.  431,  the 
court  said:  "Where  mortgaged  premises  are 
conveyed  before  a  mortgage  is  satisfied  and 
discharged  of  record  by  the  filing  of  a  proper 
release  in  the  recorder's  office,  the  grantees 
will  not  be  protected  against  the  claim  of  a 
bona  fide  holder  of  the  mortgage  debt  by  the 
fact  that  an  unrecorded  release,  executed  by 
the  mortgagee  after  he  had  parted  with  all 
interest  in  the  mortgage  debt,  was  delivered 
to  them  along  with  their  deed." 

So  in  Webb  v.  Hoselton,  4  Neb.  318,  19.  Am. 
Rep.  638.  it  was  said :  "Where  it  is  held  that 
after   condition    broken    the    l^al    estate    is 


vested  in  the  mortgagee,  a  mortgage  may 
perhaps  be  properly  regarded  as  a  chose  in 
action,  and  available  only  for  what  is  honest- 
ly due  from  the  mortgagor  to  the  mortgagee. 
.  .  .  But  in  this  state  the  mortgagee  is 
not  seized  of  the  freehold,  either  at  law  or  in 
equity,  even  after  condition  broken.  The 
mortgagor  retains  the  legal  title,  and  is  en- 
titled to  the  possession,  which  he  may  retain 
until  the  sale  is  confirmed.  The  mortgage  is 
a  mere  incident  to  the  debt  and  passes  with  it, 
and  nothing  whatever  passes  by  an  assignment 
of  the  mortgage,  without  the  note  or  debt. 
If  a  note  is  negotiable,  as  in  this  instance, 
and  transferred  before  maturity  for  a  val- 
uable consideration,  without  notice  of  any 
defense,  the  assignee  takes  it,  and  the  secu- 
rity, free  from  equities  between  the  original 
parties.  .  .  .  The  case  of  Matthews  v. 
Wallwyn,  4  Ves.  Jr.  (Eng.)  118,  has  no  ap- 
plication to  this  case;  had  the  note  been 
non-negotiable  or  overdue  at  the  time  of  the 
transfer,  it  would  have  been  subject  to  eq- 
uities between  the  original  parties." 

In  Garnett  v.  Meyers,  65  Neb.  280,  91  N. 
W.  400,  94  N.  W.  803,  the  court  said:  '*The 
long-established  and  general  rule  is  that  if 
the  note  is  in  form  negotiable,  a  sale  and 
transfer  of  the  note  transfers  the  mortgage; 
and  a  note  secured  by  mortgage  may  be  nego- 
tiable, and  the  purchaser  thereof  may  be  an 
innocent  purchaser  and  entitled  to  protection 
as  such  in  the  collection  of  his  debt,  whether 
by  suit  upon  the  note  alone  or  by  foreclosure 
c^  his  securities.  But  the  note  and  mortgage 
are  two  contracts;  that  is,  though  executed 
at  the  same  time,  and  construed  together, 
they  are  to  serve  two  purposes;  one  is  to 
evidence  the  principal  indebtedness,  and  the 
other  to  secure  its  payment.  Usually  the 
note  serves  the  one  purpose  and  the  mort- 
gage the  other.  It  is  well  settled  in  this 
state  that,  although  a  note  is  absolute  in 
form,  every  provision  affecting  the  same,  the 
amount,  or  manner  of  payment — that  is,  the 
contract,  in  regard  to  the  indebtedness  it- 
self, contained  in  a  mortgage  given  to  secure 
it,  and  made  contemporaneously — affects  the 
note  in  precisely  the  same  manner,  and  to 
the  same  extent,  as  though  included  with  it 
on  the  same  piece  of  paper,  as  to  all  persons 
chargeable  with  notice." 

In  Campbell  v.  O'Connor,  55  Neb.  638,  76  N. 
W.  167,  it  was  held  that  as  against  an  in- 
nocent purchaser  of  a  seccmd  mortgage  for 
value  and  without  notice,  failure  of  consid- 
eration therefor  was  not  an  available  defense. 

In  Darr  v.  Spencer,  63  Neb.  89,  88  N.  W. 
164,  in  an  assignee's  action  to  foreclose  a  real 
estate  mortgage,  the  court  said:  "It  is  con- 
ceded that  the  mortgage  is  a  valid  lien,  that 
it  is  owned  by  the  plaintiff,  and  that  the  debt 
which  it  was  given  to  secure  was  past  due  and 
unpaid  when  the  action  was  instituted.    The 
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new  matter  alleged  as  a  defense  is,  in  sub- 
stance,  that  Charles  F.  Spencer,  George  Quin- 
by,  and  George  B.  Darr  entered  into  a 
conspiracy  to  defraud  the  Nisleys  of  the  mort- 
gaged property,  and  by  deceit,  artifice  and  false 
representations  induced  them  to  convey  said 
property  to  Spencer  in  exchange  for  certain 
worthless  notes;  that  the  district  court  of 
Dawson  county,  in  an  action  brought  for  that  ^ 
purpose,  adjudged  the  transaction  to  be  fraud- 
ulent and  decreed  a  reconveyance;  that  the 
action  in  which  such  decree  was  rendered  has 
been  appealed  to  this  court  and  is  still  un- 
determined; and  that  plaintiff  bought  the 
mortgage,  and  is  now  seeking  to  enforce  it,  in 
order  to  aid  Spencer,  Quinby  and  Darr  to  ac- 
complish, indirectly,  their  fraudulent  purpose. 
The  court  found  specially  that  the  Nisleys 
had  been  defrauded,  but  that  the  plaintiff  had 
no  part  in  the  transaction.  That  Mrs.  Darr 
paid  for  the  mortgage  with  her  own  money 
and  is  the  real  owner  of  it,  seems  to  be  ad- 
mitted. Upon  these  facts  there  can,  we  think, 
be  no  serious  doubt  about  the  correctness  of 
the  conclusion  reached  by  the  district  court. 
It  may  be,  under  the  circumstances  disclosed 
.  by  the  record,  that  neither  Spencer  nor  those 
associated  with  him  would  be  permitted  to 
acquire  the  mortgage  and  by  enforcing  it  take 
advantage  of  the  embarrassing  situation  in 
which  they  had  placed  the  Nisleys;  but  the 
plaintiff  occupies  an  entirely  different  posi- 
tion; her  case  rests  upon  firmer  ground.  She 
owes  no  duty  to  the  appellants;  she  has  done 
nothing  to  cloud  their  title;  she  has  neither 
made  redemption  difficult  nor  the  propriety 
of  it  doubtful.  She  acquired  by  purchase  the 
right  which  her  assignor  had  and,  being  guilty 
of  no  inequitable  conduct,  is  entitled  to  en- 
force it  as  he  might  have  done.  Whether, 
when  she  bought  the  mortgage,  she  had  knowl- 
edge of  the  fact  that  appellants  had  been  de- 
frauded, does  not  appear  and  is  unimportant." 

27.  New  Jersey. 

a.  In  General, 

In  New  Jersey  it  has  been  said  generally 
that  the  assignee  of  a  mortgage  takes  it  sub- 
ject to  all  existing  equities.  Jaques  v.  Elser, 
4  N.  J.  Eq.  461 ;  Conover  v.  Van  Mater,  18  N. 
J.  Eq.  481;  Atwater  v.  Underbill,  22  N.  J. 
Eq.  599;  Kamena  v.  Huelbig,  23  N.  J.  Eq. 
78;  McFarland  v.  Gilchrist,  25  N.  J.  Eq.  487; 
Robeson  v.  Robeson,  50  N.  J.  Eq.  465,  26  Atl. 
563,  affirming  2&  Atl.  612;  Cartun  v.  Myers, 
78  }j,  J.  Eq.  303  mem.  82  Atl.  14.  See  also 
Stevenson  v.  Black,  1  N.  J.  Eq.  338. 

Thus  in  Conover  v.  Van  Mater,  supra,  it 
was  said:  "The  first  question  to  be  consid- 
ered, 18  the  relative  priority  of  the  mort- 
gages. The  mortgage  to  Laird  is  admitted  to 
be  first.  And  the  agreement  stated  by  Wal- 
ling,  the   subscribing  witness  to  the  mort- 


gages to  Maria  and  Eleanor  and  the  mortgage 
to  John,  if  made,  as  he  states,  at  the  time  of 
the  oxL^ution  and  delivery,  gives  priority  to 
the  mortgage  to  Maria,  as  between  these  two 
mortgages.  B.  H.  Van  Mater  testifies  that 
Bray  had  actual  notice  of  the  mortgage  to 
Maria  before  he  took  the  mortgage  given  to 
him;  this  is  not  disproved,  although  Bray  is 
living.  The  evidence  cannot  be  disregarded, 
and  the  mortgage  to  Bray  must,  therefore, 
be  postponed  to  the  mortgage  to  Maria.  It 
will  have  no  effect  upon  this,  that  the  com- 
plainant took  the  assignment  of  the  mort- 
gage to  Bray,  in  ignorance  of  the  existence  of 
Maria's  mortgage,  and  of  the  lact  of  the 
notice  to  Bray.  It  is  the  established  rule, 
that  the  assignee  of  a  bond  or  mortgage 
takes  them  subject  to  all  equities  between  the 
assignor  and  other  parties,  whether  these 
equities  be  latent  or  not.  Bonds  and  mort- 
gages have  never  been  placed  upon  the  footing 
of  commercial  paper,  and  purchasers  deal  in 
them  at  their  own  risk." 

In  Robeson  v.  Robeson,  50  N.  J.  Eq.  465, 
26  Atl.  563,  affirming  23  Atl.  612,  a  bill  to 
foreclose  a  mortgage  assigned  by  the  per<Kmal 
representatives  of  the  mortgagee,  the  court 
said:  -"It  is  also  a  well-established  rule  that 
the  assignee  of  a  mortgage,  taken  years  after 
it  has  become  due,  takes  it  subject  to  all 
equities  existing  between  the  mortgagor  and 
mortgagee,  and  that  the  mortgagor  can  only 
be  deprived  of  such  equity  by  such  conduct 
on  his  part  as  estops  him  from  setting  it  up 
against  such  assignee.  It  is  also  quite  clear 
that  in  order  to  enable  the  assignee  to  take- 
advantage  of  such  estoppel  he  must  be  what 
is  called  a  bona  fide  purchaser  without^notice; 
that  is,  he  must  have  advanced  his  money  or 
other  thing  of  value  upon  the  strength  of  the 
conduct  out  of  which  the  estoppel  arises.  It 
is  also  well  settled  that  he  is  only  protected 
by  the  estoppel  to  the  extent  to  which  he  has 
actually  parted  with  his  money  or  other 
valuable  thing." 

In  Cartun  v.  Myers,  78  N.  J.  Eq.  303  mem. 
82  Atl.  14,  the  court  said:  "Of  course,  I  ap- 
preciate the  well-recognized  rule  that  the  as- 
signee of  a  mortgage  takes  it  subject  to  all 
equities  that  exist  against  it;  and  it  is  not 
my  purpose  to  question  the  soundness  of  that 
abstract  principle,  although  it  should  not  be 
here  overlooked  that  the  practical  effect  upon 
defendant  Minnie  of  the  recognition  by  com- 
plainants of  the  validity  of  the  mortgage  and 
of  the  amount  due  by  it  by  making  the  inter- 
est payments  was  substantially  the  same  as 
a  formal  declaration  against  offsets,  but  my 
view  is  that  the  defendants  are  equitably  en- 
titled to  be  protected,  not  so  much  because 
the  mortgage  in  the  hands  of  its  assignee  may 
not  be  subject  to  such  equities  as  may  have 
originally  existed  against  it,  as  because  a 
court    of    equity    cannot,    consistently    with 
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right  and  justice  in  this  case,  grant  relief  to 
complainants  which  must  result  in  loss  to 
the  daughter  Minnie,  especially  after  so  long 
a  delay  upon  the  part  of  complainants  in  the 
ascertainment  and  assertion  of  their  rights 
has  transpired  that  the  ability  of  defendants 
to  establish  clearly  the  important  fact  that 
Mr.  Myers  was  in  faot  merely  a  money  lender 
in  the  transaction,  and  not  a  principal,  has 
been  lost  by  reason  of  such  delay;  two  of  the 
most  important  witnesses  to  that  fact  having 
(lied  prior  to  the  hearing.  See  Lutjen  v. 
Latjen,  64  N.  J.  Eq.  773,  53  Atl.  625.  I  feel 
obliged  to  deny  the  relief  sought." 

In  other  cases  it  has  been  said  generally 
that  the  assignee  of  a  mortgage  takes  it  sub- 
ject to  all  the  existing  equities  of  the  mort- 
gagor. Shannon  v.  Marselis,  1  N.  J.  £q.  414; 
Cornish  v.  Bryan,  10  N.  J.  £q.  146;  Bush  v. 
Cushman,  27  N.  J.  £q.  134;  Black  v.  Thurs- 
ton, 71  N.  J.  Eq.  643,  63  Atl.  099.  See  also 
Union  Nat.  Bank  v.  Pinner,  25  N.  J.  Eq.  495. 

The  bona  fide  assignee  of  a  mortgage  has 
been  held  to  take  the  mortgage  subject  to 
all  the  existing  equities  in  favor  of  the 
mortgagor.  Bennett  v.  Hadsell,  23  N.  J. 
Eq.  174;  Magie  v.  Reynolds,  51  N.  J.  Eq. 
113,  26  Atl.  150.  Thus  in  the  case  last 
cited,  in  a  bill  to  foreclose  a  mortgage, 
the  court  said:  "The  well-settled  rule  in 
this  state,  as  well  as  in  other  equitable 
jurisdictions,  is  that  an  assignee  of  a  bond 
and  mortgage  takes  it  subject  to  all  the 
e(]uitable  defenses  which  the  original  obligors 
and  mortgagors  have  thereto.  This  is  so  at 
law  as  well  as  in  equity.  It  was  so  held  at 
law  in  an  action  on  a  bond,  in  Barrow  v. 
Bispham,  11  N.  J.  L.  110,  after  an  elabo- 
rate consideration  of  the  authorities.  And  the 
same  doctrine  was  held  in  equity  by  Chan- 
cellor Vroom,  in  Shannon  v.  Marselis,  1  N. 
J.  Eq.  413.  At  p.  424  the  chancellor  examines 
the  authorities  in  England  and  New  York, 
and  quotes  with  approbation  the  language  of 
Chancellor  Kent,  in  which  he  states  that  it 
is  the  duty  of  the  assignee  to  make  inquiries 
of  the  obligor  or  mortgagor  or  person  owning 
the  equity  of  redemption  before  taking  an  as- 
fii^ment  of  the  bond  and  mortgage.  And  see 
the  remarks  of  the  Lord  Chancellor,  in  Mat- 
thews V.  Wallwyn,  4  Ves.  Jr.  (Eng.)  118  (at 
p.  127).  This  ruling  was  followed  in  Jaques 
V.  Esler,  4  N.  J.  Eq.  461,  by  Chancellor  Haines, 
and  by  Chancellor  Green  in  Woodruflf  v. 
IVpue,  14  N.  J.  Eq.  168,  and  by  Chancellor 
Zabriske  in  Conover  v.  Van  Mater,  18  N.  J. 
^.  481,  and  again,  by  the  same  judge,  in 
Conrsen  v.  Cantield,  21  N.  J.  Eq.  92,  and 
has  never  been  questioned  or  doubted,  and 
finally  has  the  approval  of  the  court  of  errors 
and  appeals  in  Atwater  v.  Underbill,  22  N. 
J.  Eq.  599  (at  p.  606).  The  principle  under- 
lying this  rule  is  that  the  mortgage  is  a  mere 
incident  of  the  debt  which  it  is  intended  to 


secure,  and  a  defense  to  the  debt  is  a  defense 
to  the  mortgage.  If  the  mortgage  is  given  to 
secure  a  negotiable  promissory  note,  and  the 
note  is  negotiated  for  value'  in  the  ordinary 
way  before  maturity,  the  holder  will  hold  it 
and  the  mortgage  free  from  all  defenses. 
2  Jones  Mort.  §  1487,  and  cases  there  cited. 
But  if  the  mortgage  be  given  to  secure  a  non- 
negotiable  instrument,  the  assignee  takes  it 
subject  to  all  defenses  to  the  bond  or  other  in- 
strument manifesting  the  indebtedness.  In 
this  aspect  the  assignment  of  a  mortgage, 
though  it  assume,  as  it  usually  does,  the  form 
of  a  conveyance  of  land,  differs  from  an  ordi- 
nary conveyance  in  which  the  grantor  for 
value  takes  the  title  free  from  all  prior  con- 
\'eyances  and  equities  of  which  he  has  no 
actual  or  constructive  notice.  Carpenter  v. 
Longan,  16  Wall.  271  (at  p.  275)  21  U.  S. 
(L.  ed.)  314,  315;  Matthew  v.  Wallwyn,  4 
Ves.  Jr.  (Eng.)  118  (at  p.  1^9);  Coote 
Mort.  *301  et.  seq.  A  mortgagor  and  obligor 
may,  however,  so  conduct  himself  as  to  mis- 
lead a  proposed  assignee,  and  estop  himself 
from  setting  np  his  defense." 

The  assignee  of  a  negotiable  secured  note 
and  mortgage  takes  the  mortgage  free  from 
all  equities.  Woodruff  v.  Morristown  Sav. 
Inst.  34  N.  J.  Eq.  174 ;  Magie  v.  Reynolds,  51 
N.J.  Eq.  113,  26  Atl.  150. 

In  Foster  v.  Dey,  27  N.  J.  Eq.  699,  it  was 
held  that  where  the  trustee  of  a  mortgagee 
misappropriated  the  funds  received  for  the 
assignment  of  a  mortgage,  the  title  of  the  as- 
signee could  be  defeated  only  by  showing  that 
at  the  time  of  the  assignment  the  assignee 
knew  that  the  trustee  contemplated  a  breach 
of  trust  and  intended  to  misapply  the  money, 
or  was  by  the  very  transactions  applying  it 
to  his  own  private  purposes. 

In  Ferdon  v.  Miller,  34  N.  J.  Eq.  10,  it  was 
held  that  since  a  mortgage  by  a  married 
woman,  made  for  the  purpose  of  being  nego- 
tiated, is  clearly  valid  as  against  her  in  the 
hands  of  a  bona  fide  assignee  for  value,  the 
title  of  such  an  assignee  is  not  affected  by  an 
agreement  between  the  mortgagor  and  her 
husband's  firm  as  to  the  payment  of  the 
mortgage  out  of  the  profits  of  the  husband's 
business,  of  which  agreement  such  assignee 
had  no  notice. 

In  Lawshe  v.  Trenton  Banking  Co.  99  Atl. 
617,  the  court  said:  "It  has  already  been 
stated  that  the  evidence  satisfies  me  that  the 
mortgage  was  in  fact  given  to  defendant  to 
secure  the  indebtedness  then  existing  and 
thereafter  to  arise.  A  portion  of  the  money 
now  due  to  defendant  was  advanced  after  the 
mortgage  was  assigned.  As  to  that  amount 
defendant  clearly  is  entitled  to  the  protec- 
tion afforded  a  purchaser  for  value  without 
notice.  See  note  to  Smith  v.  Ward  in  1  Am. 
Dec.  81;  Bigelow  on  Fraud  406.  But  as  to 
the  preceding  debt  a  different  rule  obtains. 
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The  evidence  discloses  no  change  of  position 
of  defendant  on  the  faith  or  credit  of  the 
mortgage  with  reference  to  the  preceding 
debt;  it  does  not* even  appear  that  any  exten- 
sion of  time  for  payment  of  the  preceding  debt 
arose  by  reason  of  the  mortgage  security.  In 
such  circumstances  defendant  cannot  be  ac- 
corded the  rights  of  a  purchaser  for  value  as 
to  the  preceding  debt  as  against  the  superior 
equity  of  complainant." 

In  Mellick  v.  Mellick,  47  N.  J.  Eq.  86,  19 
Atl.  870,  a  suit  to  enforce  a  mortgage  by 
foreclosure,  it  appeared  that  the  -  mortgagee 
after  assigning  a  bond  and  mortgage  to  his 
son  again  assigned  it  in  consideration  of  mar- 
riage to  his  fiancte,  who  took  it  in  good  faith 
and  without  knowledge  of  the  prior  assign- 
ment. The  assignee  son  was  not  shown  to  have 
been  cognizant,  at  the  time  of  the  assignment, 
that  his  father  was  making  it  for  a  fraud- 
ulent  purpq;3e.  The  court  said,  referring  to 
the  fiancte  as  the  complainant :  "It  is  common 
learning  that  marriage  is  a  valuable  consid- 
eration, and  quite  as  much  so  as  cash.  The 
complainant,  then,  stands  in  this  court  pre- 
cisely as  if,  instead  of  marrying  Mr.  Mellick, 
she  had  paid  him  $5,000  in  cash  for  this 
security.  This  was  not  disputed,  but  was 
frankly  admitted  at  the  argument  by  counsel 
for  the  defendant.  She  stands,  therefore,  as 
a  bona  fide  purchaser  for  full  value.  The 
earlier  assignment  having  been  made  for  the 
purpose  of  defrauding  the  complainant,  and 
she  having  paid  a  valuable  consideration  for 
the  later  one,  it  seems  to  follow  that  a  title 
under  the  later  must  prevail  over  that  under 
the  earlier,  unless  the  claimant  under  the 
earlier  deed  was  both  innocent  and  ignorant 
of  the  contemplated  fraud,  and  also  paid  or 
parted  with  a  valuable  consideration  for  it, 
and  then  he  will  be  protected  only  to  the  ex- 
tent of  such  consideration." 

In  Jacobsen  v.  Dodd,  32  N.  J.  Eq.  403,  a 
bill  to  foreclose  a  mortgage,  it  was  held  that 
the  assignee  of  a  mortgage  in  good  faith  and 
for  value  without  notice  of  an  agreement  that 
it  was  given  for  security,  did  not  take  the 
mortgage  subject  to  the  defense  that  the 
mortgagee  did  not  avail  himself  of  the  secu- 
rity in  the  manner  which  the  mortgagor 
expected,  since  a  security  made  for  the  accom- 
modation of  another,  on  which  it  was  under- 
stood that  money  would  be  realized  in  a  par- 
ticular manner,  is  not  fraudulently  misap- 
propriated if  the  money  is  obtained  in  a 
different  way  from  which  it  was  intended. 

In  Appleton  v.  Small,  31  N.  J.  Eq.  382,  it 
was  held  that  there  was  no  equity  to  reforni 
a  release  signed  by  the  mortgagor  by  reason 
of  a  mistake  in  the  release,  of  which  mistake 
the  assignee  had  no  notice  until  after  he  had 
brought  a  foreclosure  suit. 

In  Garroch  v.  Sherman,  6  N.  J.  Eq.  219,  it 
was  held  that  the  bona  fide  subsequent  as- 


signee of  a  mortgage  purporting  on  its  face 
to  secure  a  bond  was  thereby  put  on  inquiry 
with  reference  to  the  bond,  and  therefore  took 
the  mortgage  subject  to  every  defense  that 
could  be  made  against  it  as  between  the 
mortgagor  and  mortgagee. 

In  Bogart  v.  Stevens,  69  N.  J.  Eq.  800,  63 
Atl.  246,  115  Am.  St.  Rep.  627,  it  was  held 
that  where  a  mortgage  was  given  without  con- 
sideration but  to  enable  the  mortgagee  to 
raise  money  for  the  mortgagor,  the  mortgage 
was  valid  in  the  hands  of  an  assignee  of  the 
mortgagee  who  paid  the  money  and  thereby 
enabled  the  original  parties  to  carry  out  the 
purpose  for  which  the  mortgage  was  given. 
See  also  McCurdy  v.  Agnew,  8  N.  J.  Eq.  733, 
reversing  8  N.  J.  Eq.  9;  Sternberg  v.  Stern- 
berg, 69  Atl.  492. 

b.  EquitiM  in  Paoor  of  Third  Pergon, 

In  some  cases  it  has  been  held  that  while 
the  assignee  of  a  mortgage  takes  it  subject  to 
all  existing  equities  between  the  original 
parties,  he  does  not  take  the  mortgage  sub- 
ject to  the  latent  equities  of  third  persons  of 
which  he  had  no  notice.  Losey  v.  Simpson, 
11  N.  J.  Eq.  246;  Woodruff  v.  Depue,  14  N. 
J.  Eq.  168;  Putnam  v.  Clark,  29  N.  J.  £q. 
412;  Vredenburgh  v.  Burnet,  31  N.  J.  £q. 
229;  Woodruff  v.  Morristown  Sav.  Inst.  34 
N.  J.  Eq.  174 ;  Davis  v.  Piggott,  56  N.  J.  Eq. 
634,  39  Atl.  698,  reversed  Tate  v.  Security 
Trust  Co.  63  N.  J.  Eq.  659,  62  Atl.  313; 
Sprague  v.  Drew,  6  Atl.  307.  See  also  Dan- 
bury  V.  Robinson,  14  N.  J.  Eq.  213,  82  Am. 
Dec.  244;  Cressman's  Appeal,  57  N.  J.  Eq. 
619,  42  Atl.  768,  reversing  Davis  v.  Piggott, 
56  N.  J.  Eq.  619,  38  Atl.  648.  Thus  in  Tate 
V.  Security  Trust  Co.  supra,  wherein  it -ap- 
peared that  a  trust  company  held  a  mort- 
gage as  security  for  a  note,  which  it  had  dis- 
counted, the  court  said:  "The  query  is  thus 
presented  whether  the  trust  company,  taking 
this  mortgage  aa  collateral  security  for  a  pre- 
existing debt,  stands  in  a  position  superior 
to  Tate,  who  had  an  equitable  interest  in  the 
$4,000  mortgage,  which,  as  against  him,  Solo- 
mon misapplied  by  pledging  it  for  amounta 
in  excess  of  the  $3,000  note.  The  general 
rule  that  an  assignee  of  a  mortgage  takes 
subject  to  the  equities  existing  in  favor  of  ft 
mortgagor  does  not  apply  in  this  case,  be- 
cause the  equity  of  Tate  was  a  secret  equity. 
While  there  is  some  conflict  between  the  cases 
(Davis  V.  Piggott,  57  N.  J.  Eq.  619),  I 
think  the  rule  should  be  settled  in  this  stste 
that  a  bona  fide  assignee  for  value  of  a  mort- 
gage takes  it  free  from  all  latent  equities 
existing  in  favor  of  third  parties." 

In  Putnam  v.  Clark,  29  N.  J.  Eq.  412,  « 
suit  to  obtain  a  decree  setting  aside  the  as- 
signment of  a  mortgage,  the  court  said: 
''Failing  in  proving  that  any  alteration  was 
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made  in  the  instrument  after  its  execution, 
the  complainant's  case,  on  tbiB  head,  stands 
thus:  Having  executed  an  assignment  of 
the  bond  and  mortgage  to  her  agent,  for  her 
own  benefit,  the  agent,  in  violation  of  the 
confidence  reposed  in  him,  fraudulently  dis- 
posed of  the  bond  and  mortgage  to  his  own 
use.  As  against  the  title  of  a  bona  fide  as- 
signee for  valnable  consideration,  without 
notice,  she  can  have  no  relief,  in  equity,  under 
such  circumstances.  .  .  .  Her  counsel  in- 
sists that  Clark,  though  a  bona  fide  assignee 
for  valuable  consideration  without  notice,  is 
affected  by  the  equities  existing  between  her 
and  Barrett.  But  it  is  established  in  this 
state,  that  while  tiM  purchaser  for  value  of 
a  chose  in  action  is  bound  by  the  equities 
existing  against  it  in  the  hands  of  the  origi- 
nal obligor,  he  is  not  bound  by  the  latent 
equities  in  favor  of  third  |iartieF  of  which  he 
had  no  notice.  .  .  .  Iti'e  decision  of  this 
case  resti»,  however,  on  estoppel.  .  .  .  In 
consideration  of  receiving  the  bond  and  mort- 
gage, Clark  paid  the  purchase  money.  Of 
course  he  would  not  otherwise  have  done  it, 
for  the  amount  due  on  the  mortgage  exceeded 
the  price  at  which  he  had  bought  the  prop- 
erty. The  assignment  of  the  bond  and  mort- 
gage was,  by  his  direction,  made  to  his  wife, 
in  trust  for  him.  Clark  was  a  bona  fide  pur- 
chaser, for  valuable  consideration,  of  the 
bond  and  mortgage,  and  he  had  no  notice  of 
any  infirmity  in,  or  equity  Against,  the  title 
of  Amasa  A.  Redfield  thereto,  nor  was  there 
anything  to  put  him  upon  inquiry.  Under 
such  circumstances  the  complainants  cannot 
prevail.** 

In  Sprague  v.  Drew,  6  Atl.  307,  the  court 
said:  "One  point,  very  different  in  its  char- 
acter, remains.  Josiah  took  a  mortgage  from 
Mary  and  her  husband  for  $700.  This  he  as- 
J'isrned  to  the  defendant  Givens  for  value.  Is 
this  mortgage,  so  held  by  Givens,  prior  to  the 
lien  of  the  $3,000,  being  so  ranch  of  the  un- 
paid purchase  money?  It  certainly  would  not 
he  prior  in  the  hands  of  Josiah,  for  he  knew 
that  the  purchase  money  was  not  paid.  But 
Girens  paid  the  $700,  and  interest,  and  was 
ignorant  of  the  incumbrance  in  favor  of  the 
grantor.  This  incumbrance  or  lien  not  hav- 
ing been  made  manifest  by  any  record, — ^in 
other  words,  being  unknown  to  Givens  either 
constructively  or  actually, — it  is  what  is 
known  as  a  latent  equity  in  favor  of  the  next 
of  kin  of  the  mortgagor's  grantor.  It  is  there- 
fore not  an  equity  between  the  mortgagor  and 
mortgagee  which  the  assignee  of  the  mort- 
gagee would  be  bound  by,  whether  he  took 
with  notice  or  not;  but,  being  latent,  he  is  not 
bound  without  notice,  even  thoiigh  his  as- 
signor had  full  notice;  and  purchasing  bona 
fide,  and  paying  the  consideration  in  full, 
even  though  a  large  part  of  that  consideration 
was  an  existing  indebtedness,  his  title  pre- 
Ann.  Cts.  1918C. — 88. 


vails  over  such  latent  equitable  title.    Trap- 
hagen  v.  Hand,  38  N.  J.  Eq.  384." 

But  in  other  cases  it  has  been  held  that 
even  a  lx>na  fide  assignee  of  a  mortgage  take^ 
it  subject  to  all  of  the  existing  equities  whicli 
were  good  against  it  in  the  hands  of  the 
mortgagee.  BoUes  v.  Wade,  4  N.  J.  Eq.  458 ; 
Andrews  v.  Torrey,  14  N.  J.  Eq.  355;  Voor- 
hees  V.  Nixon,  72  N.  J.  Eq.  791,  66  Atl.  192. 
See  alflo  Conrod  v.  Kelly,  119  Fed.  841,  56  C. 
0.  A.  353.  Thus  in  Andrews  v.  Torrey,  supra, 
the  court  said:  ''It  is  urged  that  Andrews, 
the  complainant,  is  a  bona  fide  assignee  with- 
out notioe;  that  the  bond  and  mortgage,  upon 
titeir  face,  contain  no  intimation  of  the  pur- 
pose for  which  they  were  given,  and  that  the 
complainant  is  therefore  entitled  to  recover, 
notwithstanding  the  fraudulent  misappropria- 
tion by  the  mortgagee.  There  is  no  evidence, 
other  than  the  assignment  itself,  that  the 
complainant  paid  any  consideration  whatever 
for  the  mortgage.  It  is  in  evidence  that  he 
is  in  fact  the  attorney  and  counsel  of  the 
mortgagee.  It  is  a  matter  of  total  indiffer- 
ence,, for  the  purposes  of  this  suit,  whether 
he  is  or  is  not  a  bona  fide  holder  of  the 
mortgage.  If  the  assignment  is  colorable,  it 
is  obviously  made  with  the  design  of  enabling 
Oakley  to  recover  the  amount  of  the  mort- 
gage without  being  compiled  to  apply  the 
proceeds  in  satisfaction  of  the  debt  for  which 
it  is  held  only  as  security,  and  thus  to  effect 
a  misappropriation  of  the  fund.  If  the  com- 
plainant is  a  bona  fide  holder,  he  takes  sub- 
ject to  all  the  equities  subsisting  against  th« 
mortgage  in  the  hands  of  the  mortgagee. 

In  Voorhees  v.  Nixon,  72  N.  J.  Eq.  791,  66 
Atl.  192,  an  action  by  the  receiver  of  an  in* 
solvent  corporation  to  test  the  validity  of  a 
mortgage  given  by  the  corporation,  the  court 
said:  "It  remains  to  be  considered  whether 
defendant  Nixon,  as  present  owner  of  the 
mortgage,  enjoys  rights  superior  to  those 
which  would  be  attended  to  Mrs.  Malott  as 
owner  of  the  mortgage.  The  mortgage  was 
assigned  to  defendant  Nixon  as  security  for 
a  fee  of  $300  for  defending  the  application  for 
a  receiver  of  complainant  corporation.  Later, 
and  after  Mr.  Nixon  had  been  informed  that 
defenses  existed  to  this  mortgage,  he  pur- 
chased it  absolutely  at  a  valuation  of  fifty 
per  cent  of  its  face  value,  paying  for  it 
$700,  in  addition  to  the  $300  owing  to  him 
as  a  fee.  Even  as  an  innocent  purchaser  of 
a  negotiable  instrument  he  could  not,  under 
these  circumstances,  claim  protection  beyond 
the  $300  originally  loaned.  But  the  assignee 
of  a  mortgage  securing  a  bond  takes  it  sub- 
ject to  all  defenses  to  the  bond,  whether  witli 
or  without  notioe.  'The  mortgage  is  a  mere 
incident  of  the  debt  which  it  is  intended  to 
secure,  and  a  defense  to  the  debt  is  a  defense 
to  the  mortgage.'  Magie  v.  Keynolds,  51  N. 
J.  Eq.  118,  117.    Before  making  the  loan  of 
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$300  on  the  mortgage  defendant  Nixon  pro- 
cured a  declaration  against  ofTsets  executed 
in  the  name  of  complainant  corporation,  and 
this  is  urged  as  an  estoppel  against  complain- 
ant. This  declaration  against  offsets  was 
executed  by  Mr.  Malott  as  president  and  Mrs. 
Malott  as  secretary  of  the  corporation  with- 
out any  action  of  the  board  of  directors  au- 
thorizing it,  and  at  a  time  when  the  corpora- 
tion was  under  restraint,  by  order  of  this 
court,  from  transferring  any  of  its  property 
rights,  and  Mr.  Nixon  at  that  time  knew  of 
that  restraint.  It  is  clear  that  this  instru- 
ment cannot  be  treated  as  a  bar  to  the  as- 
sertion of  any  defenses  which  complainant 
corporation  at  that  time  had  against  the 
mortgage." 

28.  New  Y<mbk. 

a.  In  Oeneral. 

In  New  York  it  has  been  said  generally 
that  the  assignee  of  a  mortgage  takes  it  sub- 
ject to  all.  existing  equities.  Sweet  v.  Van 
Wyck,  3  Barb.  Ch.  647;  Rice  v.  Dewey,  64 
Barb.  455 ;  Roosevelt  v.  Niagara  Bank,  Hopk. 
Ch.  579;  Ely  V.  McNight,  30  How.  Pr.  100; 
Marvin  v.  Inglis,  39  How.  Pr.  329;  Mutual 
L.  Ins.  Co.  v.  Wilcox,  56  How.  Pr.  43;  Sokes 
V.  Hathom,  20  Hun  603;  L'Annoureux  v. 
Vandenburgh,  7  Paige  316 ;  Ellis  v.  Messervie, 
11  Paige  467;  Mickles  v.  Townsend,  18  N.  Y. 
675;  Greene  v.  Wamick,  64  N.  Y.  220;  Crane 
V.  Turner,  67  N.  Y.  437,  affirming  7  Hun  367; 
Reid  V.  Sprague,  72  N.  Y.  467;  Westbrook 
V.  Oleason,  79  N.  Y.  23;  Decker  v.  Boice,  83 
N.  Y.  215;  Parmerter  v.  Colrick,  20  Misc. 
202,  46  N.  Y.  S.  748,  affi/rmed  32  App.  Div. 
631,  63  N.  Y.  S.  1111;  Squire  v.  Greene, 
32  App.  Div.  258,  62  N.  Y.  S.  1013;  Gray  v. 
Delpho,  97  Misc.  37,  162  N.  Y.  8.  194.  See 
also  Sheldon  v.  Ferris,  45  Barb.  124;  Pitcher 
V.  Carter,  4  Sandf.  Ch.  1;  Green  v.  Fry,  93 
N.  Y.  353;  Owen  v.  Evans,  134  N.  Y.  614, 
31  N.  E.  999 ;  Howard  v.  Bobbins,  170  N.  Y. 
498,  63  N.  E.  630;  Murdock  v.  Hitchcock, 
37  Misc.  442,  75  N.  Y.  S.  782. 

Thus  in  Decker  v.  Boice,  supra,  the  court 
said:  "The  general  rule  that  the  purchaser 
of  a  chose  in  action  must  abide  by  the  title 
of  the  person  from  whom  he  buys  and  takes 
subject  to  the  equities  of  the  debtor,  and  also 
the  latent  equities  of  third  persons,  applies 
in  general  to  the  assignee  of  a  mortgage. 
Boice  and  Decker  held  their  mortgages  sub- 
ject tc  the  equity  growing  out  of  the  agree- 
ment between  the  four  mortgagees,  that  all 
the  mortgages  should  be  equal  liens,  and  that 
neither  F^hculd  have  priority.  Their  assignees 
were  affected  by  this  equity,  although  they 
purchased  without  notice,  and  the  fact  that 
the  mortgages  were  recorded  does  not  aid 
them,  for  the  reason  that  it  has  been  author- 
itatively settled  that  the  assignee  of  a 
recorded  mortgage,  although  an  assignee  Sn 


good  faith  and  for  a  valuable  confiideration, 
gets  no  preference  over  an  unrecorded  deed  or 
mortgage  by  reason  of  such  record  when  the 
mortgagee  and  assignor  himself  could  not 
claim  it  in  consequence  of  his  having  had 
notice,  or  by  reason  of  any  other  equity.'' 

In  Westbrook  ▼.  Gleason,  79  N.  Y.  23, 
reversing  14  Hun  246,  Earl  J.,  said:  ''A 
mortgage  under  our  laws  is  a  mere  chose  in 
action;  and  aside  from  the  force  of  the 
recording  statute,  an  assignee  thereof — so  far 
as  concerns  hie  right  as  such  to  enforce  the 
same — ^must  be  treated  like  the  assignee  of 
any  other  chose  in  action.  Wliat  the  assignor 
could  have  done  while  owner  to  enforce  the 
same  he  can  do,  and  no  more.  He  takes  the 
precise  position  of  the  assignor.  He  can  ob- 
tain by  the  assignment  no  greater  or  better 
right  thap  the  assignor  had.  While  an  as- 
signee of  a  chose  in  action  may  now  enforce 
the  same  in  his  own  name,  he  must  do  it  sub 
ject  to  all  the  defenses  and  equities  which 
would  have  existed  and  affected  it  if  the 
action  had  been  in  the  name  of  the  assignor, 
as  it  was  originally  required  to  be.  The  as- 
signee of  a  mortgage  takes  it  not  only  sub- 
ject to  all  the  equities  existing  between  the 
parties  to  the  instrument,  but  it  is  now  too 
well  settled  to  need  further  discussion  that  he 
takes  it  also  subject  to  all  equities  which 
third  persons  could  enforce  against  the  as- 
signor." 

In  Crane  v.  Turner,  67  N.  Y.  437,  affirming 
7  Hun  367,  the  court  said:  "The  principle 
is  settled  beyond  peradventure,  that  an  as- 
signee of  a  mortgage  must  take  it  subject  to 
the  equities  attending  the  original  trans- 
action. If  the  mortgagee  himself  cannot  en- 
force it,  then  the  assignee  has  no  greater 
rights.  The  true  test  is,  to  inquire  what  can 
the  mortgagee  do  by  way  of  enforcement  of 
it  against  the  property  mortgaged,  and  what 
he  can  do  the  assignee  can  do  and  no  more. 
As  a  purchaser  of  a  chose  in  action  he  must 
always  abide  the  case  of  the  person  from 
whom  he  buys,  and  he  stands  entirely  in  the 
place  of  the  latter.  .  (The  Union  College  v 
Wheeler,  61  N.  Y.  88;  Greene  v.  Wamick,  64 
N.  Y.  220.)  In  the  case  at  bar  the  original 
mortgagee  of  the  mortgage  held  by  the  de- 
fendant Turner,  was  the  owner  of  the  prem- 
ises; had  executed  the  first  mortg^age  to  the 
plaintiff's  assignor,  and  had  full  knowledge 
in  regard  to  the  same.  He  was  in  no  posi- 
tion then  to  enforce  the  second  mortgage 
which  was  given  to  him  by  his  grantee,  as  a 
lien  prior  to  the  first  one  held  by  the  plain- 
tiffs, and  the  doctrine  of  estoppel  would  ap- 
ply to  any  such  claim.  He  was  fully  ac- 
quainted with  its  existence,  knew  that  it  was 
a  lien  upon  the  farm  prior  to  the  one  he  had 
taken,  and  was  thereby  absolutely  precluded 
from  any  rij^ht  to  assert  a  priority  as  to  the 
second  mortgage.    Under  the  rule  referred  to, 
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his  assignee  stands  precisely  in  his  posation, 
and  lias  no  better  or  greater  right  to  claim 
priority.  The  fact  that  the  assignor  had 
only  an  equitable  title  when  the  first  mort- 
gage was  given,  even  if  that  title  waa  not  the 
subject  of  a  mortgage,  does  not  in  any  way 
change  the  aspect  of  the  case  or  the  rights 
of  the  parties.  The  aaeignor  was  estopped 
from  denying  the  validity  of  the  mortgage  or 
the  priority  of  the  li«i,  and,  of  course,  the 
assignee  takes  no  better,  and  no  superior  right 
to  a  preference/' 

In  Ely  V.  McKnight,  30  How.  Pr.  100,  it 
was  said:  "It  is  the  settled  rule  that  an  as- 
signee of  a  ehose  in  action,  except  when  a 
person  becomes  a  bona  fide  holder  of  negoti- 
able paper,  takes  it  subject  to  all  rights  and 
equities  existing  at  the  time  in  favor  of  the 
debtor  against  the  assignor.  It  was  said  in 
Westfall  V.  Jones,  23  Barb.  0,  that  a  mort^ 
gagee  could  assign  no  other  rights  than  he 
possessed  himself,  and  that  if  he  had  no  right 
of  action  upon  the  securities  he  could  tran&* 
fer  none.  (7  Paige  316,  18  N.  Y.  475.)  The 
authorities  on  this  point  need  not  be.  multi- 
plied. It  is  suffici^it  to  say  that  the  a»> 
signee  of  a  chose  in  action  can  take  no  greater 
right  or  interest  than  the  assignor  possessed, 
and  is  chargeable  with  all  the  equities  that 
apply  to  him,  and  this  is  the  rule  even  though 
he  buy  without  notice,  and  pay  value.  (11 
Paige  467;  5  Denio  640;  10  Paige  369;  9 
Cow.  409;  2  Johns.  595;  2  Johna.  Ch.  512.) 
In  the  case  cited  (11  Paige  467),  it  was  de- 
cided that  if  a  mortgage  be  void  in  the  hands 
of  the  mortgagee,  it  will  also  be*  void  In  the 
hands  of  an  assignee  thereol  for  a  good  cour 
sideration,  and  without  notice  of  the  fraud* 
Indeed,  this  is  the  doctrine  of  all  the  cases." 

In  Parmerter  v.  Colrick,  32  App.  Div.  631, 
53  N.  Y.  S.  1111>  affirming  20  Misc.  202,  45  N. 
Y.  S.  748,  the  court  said:  "The  distinction 
between  the  purchase  of  a  negotiable  and  non- 
negotiable  chose  in  action  is  still  preserved. 
The  general  rule  is  that  the  assignee  takes 
no  better  right  than  his  assignor  had,  and  is 
only  deviated  from  where  the  action  of  the 
apparent  obligator  induces  the  purchase  so  as 
to  create  an  estoppel.  It  has  even  been  held  by 
the  court  of  appeals  that  the  last  assignee  of 
a  non-negotiable  chose  in  action  takes  subject 
to  the  equities  existing  between  the  prior  as- 
signor and  assignee.  Bush  v.  Lathrop,  22  N. 
Y.  535.  This  decision  has  been  to  some  extent 
oremiled,  so  that,  where  the  owner  of  a  chose 
in  action  transfers  it  by  assignment  absolute 
upon  its  face,  he  is  held  to  have  clothed  the 
Assignee  with  power  to  sell  to  an  innocent  per- 
son, as  against  himself,  the  same  as  though 
he  had  certified  he  had  sold  a  horse  to  one  who 
transferred  the  horse  to  a  purchaser  for  value. 
Moore  v.  Metropolitan  Nat.  Bank,  55  N.  Y. 
41.  But  Judge  Grover,  in  writing  the  opinion 
in  that  case,  carefully  limits  the  ruling  ap- 
plied to  a  transaction  between  the  owner  of 


a  chose  in  action  and  this  purchaser,  and 
confirms  the  principle  that  each  assignee  takes 
tbe  security  subject  to  all  defenses  existing 
between  the  original  parties.  [55  N.  Y.  48.] 
In  a  later  case,  a  bond  and  mortgage  executed 
by  way  of  accommodation  to  be  used  as  col* 
lateral  security  were  diverted  by  the  mort- 
gagee by  an  absolute  sale.  It  was  held  that 
the  mortgagor  could  interpose  the  defense, 
and  that  the  bond  and  mortgage  were  void. 
Davis  V.  Becbstein,  69  N.  Y.  440.  The  same 
principle  was  sustained  in  Briggs  v.  Langford, 
107  N.  Y.  680,  14  N.  E.  502;  Hill  v.  Hoole, 
116  N.  Y.  299,  22  N.  £.  547.  The  conclusion, 
therefore,  necessarily  is  that  this  bond  and 
mortgage  were  never  enforceable  by  the 
original  mortgagee,  and  cannot  now  at  this 
late  day  be  enforced  by  his  assignee." 

In  Bockes  v.  Hathom,  20  Hun  503,  it  was 
said:  "Another  question  presented  is  in  re- 
gard to  certain  bonds  claimed  to  have  been 
paid  and  then  reissued.  The  facta  that  these 
bonds  had  been  in  fact  regularly  issued;  that 
they  were  taken  up  by  Hathorn  and  paid,  and 
that  after  such  payment  they  were  pledged 
by  Frank  H.  Hathorn  to  secure  a  loac  to 
him,  do  not  seem  to  be  questioned  on  this 
appeal.  The  appellant  insists  that,  as  the 
savings  bank,  the  holder  of  these  bonds,  was 
not  a  party  to  the  action,  a  judgment  decid- 
ing that  these  bonds  were  not  valid  should 
be  reversed.  The  savings  bank,  it  is  stated 
in  the  points,  presented  these  bonds  for  al- 
lowance. If  this  be  so,  then  it  would  seem 
proper  that  the  referee  should  decide  on  the 
claim.  At  any  rate,  it  might  be  important 
to  ascertain  the  extent  of  the  mortgage  debt 
in  order  to  decree  a  sale.  And  it  would  seem 
to  be  proper,  therefore,  that  the  trustees' 
should  have  shown  on  the  hearing  how  much 
was  secured  by  the  mortgage,  as  the  plaintiff 
would  do  in  any  other  action  of  foreclosure. 
The  trustees,  in  behalf  of  their  cestui  que 
trusts,  would  prove  the  amount  secured,  giv- 
ing probably  an  opportunity  for  any  cestui 
que  trust  to  give  evidence  on  his  own  account. 
We  do  not  think,  then,  that  the  judgment 
should  be  reversed,  merely  for  the  reason  that 
the  savings  bank  was  not  a  formal  party.  If 
these  bonds  had  been  once  paid  in  fact,  the 
finding  of  the  referee  seems  to  be  correct, 
that  they  could  not  be  lawfully  reissued.  The 
bonds  were  private,  sealed  instruments; 
specialties,  not  promissory  notes.  The  per- 
sons to  whom  Frank  H.  Hathom  transferred 
them  took  them  subject  to  all  equities,  not 
only  in  behalf  of  Hathorn,  but  of  third  parties 
(Greene  v.  Wamick,  64  N.  Y.  220),  and  cer- 
tainly as  to  other  bondholders  thev  had  been 
paid." 

In  Mutual  L.  Ins.  Co.  v.  Wilcox,  56  How. 
Pr.  43,  the  court  said :  "It  is  true,  as  urged  by 
defendant's  counsel,  that  the  plaintiff  took  the 
mortgage  subject  to  all  latent  equities  exist- 
ing in  favor  of  the  mortgagor,  and  also  of 
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third  parties  (Union  College  v.  Wheeler,  61 
N.  Y.  88).  But  this  general  rule  relates  only 
to  those  equities  wliich  are  not  within  the 
scope  of  the  recording  act,  and  against  which 
subsequent  purchasers,  bona  fide,  are  thereby 
protected." 

In  other  cases  it  has  been  held  that  the 
assignee  of  a  mortgage  takes  it  subject  to 
existing  equities  between  the  mortgagor  and 
mortgagee.  U.  S.  v.  Sturges,  1  Paine  626,  27 
Fed.  Cas.  No.  16,414;  James  v.  Morey,  2 
Cow.  (N,  Y.)  246;  Niagara  Bank  v.  Roosevelt, 
9  Cow.  419 ;  Davis  v.  Bechstein,  69  N.  Y.  440, 
25  Am.  Rep.  218 ;  Bennett  v.  Bates,  94  N.  Y. 
354;  Frear  v.  Sweet,  118  N.  Y.  464,  23  N.  E. 
910;  Freeman  v.  Auld,  25  How.  Pr.  327; 
Coster  v.  Griswold,  4  Edw.  Ch.  374;  Mcrkle 
V.  Beidleman,  30  App.  Div.  14,  61  N.  Y.  8. 
916,  reversed  on  other  grounds  165  N.  Y.  21, 
58  N.  E.  757;  Colton  Imp.  Co.  v.  Richter,  26 
Misc.  26,  55  N,  Y.  S.  486.  See  also  Weideman 
V.  Zielinska,  102  App.  Div.  163,  92  N.  Y.  S. 
493;  Newman  v.  Overbaugh,  116  N.  Y.  S. 
369.  Thus  in  Bennett  v.  Bates,  supra,  the 
court  said:  "By  repeated  decisions  of  this 
court  the  doctrine  is  established  that  the  as- 
signee of  a  mortgage  takes  it  subject  to  all 
of  the  equities  existing  between  the  original 
parties  thereto,  and  so  far  as  the  remedy 
thereon  is  concerned  stands  precisely  in  the 
shoes  of  his  assignor.'^ 

b.  Bona  Fide  Assignee, 

It  has  been  held  that  the  assignee  of  a 
mortgage  of  land  takes  it  subject  to  existing 
equities  between  the  original  parties,  although 
he  is  a  bona  fide  purchaser  for  value.  In- 
graham  v.  Disborough,  47  N.  Y.  421;  Briggfi 
v.  Langford,  107  N.  Y.  680,  14  N.  E.  502; 
Hill  V.  Hoole,  116  N.  Y.  299,  22  N.  E.  547,  5 
L.R.A.  620;  Wood  v.  Travis,  24  Misc.  589, 
54  N.  Y.  S.  60;  Quackenbush  v.  Whcaton,  46 
Misc.  357,  94  N.  Y.  S.  823;  Schlitz  v.  Koch, 
138  App.  Div.  535,  123  N.  Y.  S.  302;  Cassel  v. 
Regierer,  114  N.  Y.  S.  601;  Midwood  ParkCo. 
V.  Baker,  128  N.  Y.  S.  964,  affirmed  144  App. 
Div.  939,  129  N.  Y,  S.  1136;  Kursheedt  v.  Mc- 
Cune,  20  Abb.  N.  Cas.  265,  8  N.  Y.  St.  Rep.  440. 

But  in  a  number  of  cases  the  bona  fide  as- 
signee of  a  mortgage  appears  to  have  been 
to  some  extent  protected.  Lee  v.  Porter,  5 
Johns.  Ch.  268;  Jackson  v.  Van  Valkenburgh, 
8  Cow.  260;  \ates  County  Nat.  Bank  v.  Bald- 
win,^43  Hun  136,  5  N.  Y.  St.  Rep.  441;  Riggs 
v.  Purssell,  89  N.  Y.  608;  Simpson  v.  Del 
Hoyo,  94  N.  Y.  189;  Rollins  v.  Barnes,  11 
App.  Div.  150,  42  N.  Y.  S.  954;  Marden  v. 
Dorthy,  12  App.  Div.  176,  42  N.  Y.  S.  834; 
WaJlach  v.  Schulze,  22  App.  Div.  67,  47  N. 
Y.  S.  936;  ^leldon  v.  Devlin,  63  N.  Y.  S.  172, 
31  App.  Div.  146.  See  also  Mitchell  v.  Cook, 
29  Barb.  243,  affirmed  17  How.  110;  Kilncr 
v.  O'Brien,  14  Hun  414;  Southall  v.  Anthony, 


69  Miso.  467,  125  N.  Y.  &  1016;  Daly  v. 
Kaineldt,  97  App.  Div.  147,  89  N.  Y.  6.  647, 
reversed  183  N.  Y.  548,  76  N.  E.  1093. 

Thus  in  Rollins  v.  Barnes,  supra,  the  court 
said:  *'The  purpose  of  this  action  is  to  fore- 
elese  a  mortgage.  Ihe  complaint  alleged  that 
the  mortgage  was  made  to  secure  a  bond  in 
the  sum  of  $3,500,  executed  by  the  defendant 
to  one  Francis  J.  Sheehaa,  and  was  by  said 
Sheehan  assigned  to  the  plaintiff  in  the  ac- 
tion, who  thereby  became  the  owner  lor  the 
lull  amount  secured  thereby.  The  answer  al- 
leged that  the  bond  and  mortgage  were  made 
upon  request  of  one  Reon  Barnes,  a  brother  of 
tiie  defendant,  lor  the  accommodation  of  the 
former,  and  for  the  purpose  of  being  used  as 
collateral  security  for  the  extension  and  pay- 
ment of  a  loan  of  $2,000  theretofore  made  by 
plaintiff  to  said  Reon,  of  all  which  the  plain- 
tiff had  full  knowledge  at  the  time  of  the 
making  of  said  assignment,  and  that  this  was 
the  only  consideration  therefor.  It  appeared 
upoti  the  trial,  without  diepute,  that  the 
mortgage  was  made  by  the  defendant  at  Reon 
Barnes'  request,  to  Slieehan,  who  was  a  clerk 
in  the  office  of  Reon  Barnes,  and  Sheehan,  m 
like  manner,  upon  request,  assigned  the  same 
to  plaintiff.  It  is  therefore  made  clear  thst 
the  mortgage  in  Sheehan's  hands  had  no  valid 
inception,  and  it  was  without  -nUidity  natil 
assigned  by  the  latter  to  plaintiff.  It  is  with- 
out dispute  that  plaintiff  only  advsnced  to 
Reon  Barnes  the  sum  of  $2,000  for  the  mort- 
gage, and  this  fact  is  unaffected  whether  the 
transaction  between  plaintiff  and  Reon  Barnes 
be  treated  as  an  extension  of  a  loan  already 
in  existence,  or  as  a  direct  loan  of  $2,000  or 
whether  it  was  an  absolute  sale,  as  the  referee 
lias  found.  The  legal  effect  of  the  transaction, 
as  between  the  parties  to  this  action,  re- 
mains the  same  whatever  the  fact  be.  When 
the  plaintiff  took  the  assignment  of  the  mort- 
gage, he  took  it  charged  with  whatever  equities 
then  existed  against  it  in  favor  of  defendant 
In  Sheehan's  hands  it  was  unenforceable.  As 
it  could  not  then  be  enforced,  so  it  could  not 
thereafter  be  enforced  for  any  greater  equity 
than  a  bona  fide  purchaser  acquired  therein. 
By  the  execution  of  the  mortgage,  defendant 
had  placed  it  in  the  power  of  Sheehan  or 
Heon  Barnes  to  negotiate  it,  and,  if  they 
negotiated  it  for  its  face,  it  would  become  in 
tlie  hands  of  a  purchaser  a  bona  fide  lien  to 
that  extent.  But  no  purchaser  could,  as 
against  the  defendant,  acquire  any  greater 
interest  therein  than  the  value  he  parted  with. 
Consequently,  as  plaintiff  concededly  paid  but 
$2,000  for  the  mortgage,  that  sum  represented 
the  amount  to  which  he  became  entitled  to 
have  the  same  enforced.  The  judgment  ordered 
by  the  referee  allows  a  recovery  for  the  full 
amount  secured  by  the  mortgage." 

In  Yates  County  Nat.  Bauk  v.  Baldwin,  43 
Hun  136,  6  N.  Y.  St.  Rep.  441,  it  was  said: 
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"It  is  contended  by  the  plaintiff's  counsel  that 
the  assignment  of  the  bond  and  mortgage  to 
Baldwin  was  a  pledge,  and  that  Baldwin  lost 
Iiis  lien  by  parting  with  the  possession.  That 
the  transaction  was  a  pledge  to  secure  th« 
payment  of  the  $1,000  note  is  probably  true 
The  facts  in  regard  to  Baldwin's  parting  with 
the  possession,  as  found  by  the  referee,  are 
in  substance  as  follows:  While  Baldwin  held 
the  bond  and  mortgage,  he  agreed  with  Wood 
that  he  might  negotiate  a  sale  of  them,  and, 
out  of  the  avails,  pay  to  Baldwin  the  amount 
of  the  note  secured  by  the  assignment,  and 
on  one  or  more  occasions  Baldwin  delivered 
the  bond  and  mortgage  to  Wood  for  that  pur- 
pose; they  were  not  sold  or  negotiated  at  such 
times,  but  on  each  occasion  were  returned  by 
Wood  to  Baldwin.  Afterwards,  Baldwin,  at 
Wood's  request,  allowed  him  to  take  the  bond 
and  mortgage,  to  get  some  dates,  or  for  some 
other  purpose  of  Wood's  other  than  to  sell  them 
or  negotiate  their  sale,  and  to  be  returned  to 
Baldwin  when  Wood  should  have  used  them 
for  such  purpose.  It  was  on  the  latter  oc- 
casion, while  Wood  had  the  bond  and  mort- 
gage in  his  possession,  that,  without  the 
knowledge  or  consent  of  Baldwin,  he  sold  and 
delivered  them  to  the  plaintiff.  Upon  this 
statement  of  facts,  we  think  it  cannot  be  held 
that  Baldwin  parted  with  the  possession.  On 
each  occasion,  the  possession  of  Wood  was 
Baldwin's  possession.  Wood  having  them  in 
his  hands  merely  as  the  agent  of  the  pledger. 
Id  White  t.  Piatt,  5  Denio  269,  securities  for 


tached  to  the  avails  in  his  hands,  but  the 
referee  has  found  that  he  did  not  so  dispose 
of  them  on  either  of  those  occasions." 

In  Simpson  v.  Del  Hoyo,  94  N.  Y.  189, 
wherein  it  appeared  that  a  mortgagor  had 
obtained  the  legal  title  through  fraud,  it  was 
held  that  a  bona  fide  assignee  of  the  mort- 
gagee did  not  take  subject  to  the  equities  of 
the  mortgagor's  grantor. 

In  Lee  v.  Porter,  5  Johns.  Ch.  208,  the  court 
said:  'The  only  difficulty  in  the  case  arises 
from  the  objection  of  a  want  of  consideration 
for  the  mortgage.  When  the  mortgage  was 
given,  the  land  was  held  under  a  title  de- 
rived from  Henry  Platner,  who  claimed  under 
a  deed  from  Allen  M'Dougall,  the  original 
grantee,  and  it  continued  to  be  so  held,  until 
the  defendant  S.  took  a  title  under  the  state, 
in  May,  1818.  This  was  almost  twenty-four 
years  after  Platner  had  sold  the  premises  in 
question  to  N.  &  J.  Bumpus,  and  after  the 
land  had  been  held  and  occupied  under  that 
title.  The  mortgage  in  question  was  given 
for  a  rateable  proportion  of  the  money  due 
on  a  former  mortgage,  covering  the  w^hole 
loty  and  of  which  the  premises  were  only  a 
part.  The  former  mortgage  was  given  by  the 
purchasers  under  Platner  to  Bay,  the  as- 
signee of  the  original  bond  and  mortgage 
given  to  Platner.  The  present  mortgage  of 
1814,  was  thus  a  renewal  of  a  mortgage  given 
to  Bay,  in  1799,  which  was  a  renewal,  in  part, 
of  the  original  mortgage  given  to  Platner,  in 
1794;  and  if  Platner  had  no  title  to  lot  No. 


money  were  transferred  ais  collateral  secur-    ^  28,  in  the  Freemason's  Patent,  when  he  sold 


ity  for  a  debt  of  the  party  transferring  them, 
and  although  the  creditor  afterwards  re- 
delivered them  to  the  debtor  to  collect  and 
wcure  them  as  against  the  parties  indebted 
in  the  securities,  it  was  held  that  he  still  re- 
tained hia  special  property.  In  Hays  ▼. 
Riddle,  1  Sandf.  248,  it  was  held  that  when 
the  pledgee  of  a  bond  delivers  it  to  the  pledger 
for  a  particular  purpose,  as  to  be  exchanged 
for  stock,  and  to  return  the  latter,  and  the 
pledger  converts  the  bond  to  his  own  use,  the 
pledgees  may  maintain  trover;  and  that  the 
delivery  of  a  pledge  to  the  pledger  for  a 
temporary  purpose,  as  agent  or  special  bailee 
for  the  pledgee,  does  not  impair  the  title  or 
possession  of  the  latter.  Hays  v.  Riddle  was 
an  action  against  the  pledger,  but  the  rule  is 
the  same  against  one  deriving  title  from  the 
pledger,  not  a  purchaser  for  value  and  in 
good  faith.  (Story  on  Agency,  §  299;  Ma- 
comber  ▼.  Parker,  14  Pick.  (Mass.)  497.) 
See  also  Maoauley  y.  Hopkins,  36  Hun  556, 
and  Parshall  v.  Eggert,  54  N.  Y.  18.  It  is 
true  that  if  Wood  had  sold  the  bond  and 
mortgage,  or  negotiated  their  sale,  to  a  pur- 
chaser in  good  faith  and  for  value,  on  either 
occasion  when  he  held  the^  for  that  purpose, 
with  the  consent  of  Baldwin,  the  title  would 
have  passed  and  the  pledge  would  have  at- 


to  N.  &  J.  Bumpus,  in  1794,  and  took  their 
bond  and  mortgage,  the  present  mortgage  may 
be  said  to  want  consideration,  on  being  traced 
back  to  the  original  source  of  consideration; 
and  this  is  the  foundation  of  the  present 
defense.  But  there  are  several  objections  to 
this  defense.  In  the  first  place,  the  plaintiff 
appears  to  have  been  a  bona  fide  purcliaser 
of  the  mortgage  in  question,  for  a  valuable 
consideration;  and  when  the  mortgage  was 
executed,  both  the  defendants  were  apprised 
of  the  condition  of  the  title  and  of  the  claim 
of  title  said  to  exist  in  the  state.  The  mort- 
gage was  given  without  surprise,  imposition, 
or  ignorance,  and  under  a  sense  of  the  peril 
to  which  Platner's  title  was  exposed,  when 
he  took  this  and  other  mortgages  from  the 
settlers  on  the  lot,  for  their  rateable  propor- 
tions of  the  prior  mortgage  to  Bay,  deducted 
from  the  sum  due  on  the  prior  mortgage  of 
$1,100,  in  consequence  of  this  alleged  prior 
and  better  title  in  the  state.  The  defendant 
P.  may,  therefore,  be  considered  as  having 
given,  and  the  defendant  S.  as  having  afr* 
sented  to  or  ratified  the  mortgage,  witTi  an 
assumption  of  the  risk  of  the  state  claim. 
This  inference  is  the  more  necessary,  when 
we  advert  to  the  fact,  that  U.  when  he  took 
the  mortgage  in  question,  never  warranted 
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the  title  under  Platner,  though  he  declared 
his  belief  that  the  settlers  never  would  or 
could  be  disturbed  by  the  state  claim,  and 
though  he  offered  to  warrant  the  Platner 
title,  if  the  settlers  would  give  renewed  mort- 
gages for  the  whole  of  the  prior  mortgtge,  in- 
cluding the  costs  of  the  chancery  suit  stated 
in  the  pleadings,  which  offer  was  declined.** 

In  Riggs  V.  Purssell,  89  N.  Y.  608,  an  action 
to  foreclose  a  mortgage,  the  court  said :  "The 
plaintiffs  did  not  occupy  the  position  of  as- 
signees of  the  mortgage  in  such  a  sense  that 
they  took  subject  to  any  equities  or  defenses 
which  Purssell  had,  at  the  time  of  the  as- 
signment, against  Boucicault.  The  mortgage 
had  no  inception  in  the  hands  of  Boucicault; 
he  advanced  no  money  on  it,  and  there  never 
was  a  time  when  he  held  it  as  security  for 
any  money.  At  the  time  it  was  executed  it 
was  not  understood  that  he  should  loan  any 
money  on  it,  but  the  understanding  was  that 
the  loan,  on  the  security  of  the  mortgage,  was 
to  be  made  by  the  plaintiffs  to  the  mortgagor. 
The  mortgage  first  had  an  inception,  and  be- 
came valid  as  a  security,  when,  with  the  as- 
signment, it  was  delivered  to  the  plaintiffs, 
and  they  advanced  their  money  upon  it.  It 
took  the  form  of  a  mortgage  to  Boucicault, 
simply  that  the  plaintiffs  might  have  his 
guaranty  of  payment  thereon,  and  the  effect 
of  the  whole  transaction  is  not  otherwise  than 
it  would  have  been  if  the  mortgage  had  been 
executed  directly  to  the  plaintiffs,  and  Bouci- 
cault had  then  guaranteed  the  payment  there- 
of, or  executed  his  bond  as  collateral  there- 
to. The  plaintiffs  loaned  their  money  direct- 
ly to  Purssell,  the  mortgagor,  upon  all  the 
papers  then  delivered  to  them,  to  wit:  the 
bond  and  mortgage,  the  assignment,  Pursseirs 
written  declaration,  and  his  assignment  of  the 
rents.  Under  such  conditions,  aside  from 
the  estoppel  furnished  by  the  written  declara- 
tion, Purssell  could  not  interpose,  as  a  de- 
fense to  the  mortgage,  any  defense,  legal  or 
equitable,  which  he  could  have  interposed  if 
the  mortgage  had  had  an  inception  in  the 
hands  of  Boucicault  on  account  of  money 
loaned  by  him.  Purssell  borrowed  the  money 
of  the  plaintiffs  on  these  papers,  and  is  bound 
to  pay  them  unless  he  has  a  defense  against 
them.'* 

In  Jackson  v.  Van  Valkenburgh,  8  Cow. 
260,  it  was  held  that  the  bona  fide  assignee 
of  a  mortgage  was  not  affected  by  notice  to 
his  assignor  of  a  prior  unrecorded  mortgage, 
and  that  the  assignee  took  the  mortgage  dis- 
charged of  such  prior  mortgage. 

e.  Equities  in  Favor  of  Third  Person, 

In  the  earlier  New  York  cases  it  was  held 
that  although  the  assignee  of  a  mortgage 
took  it  subject  to  the  existing  equities  of 
the  mortgagor  he  did  not  take  it  subject  to 


the  latent  equities  of  the  third  persons  of 
which  he  had  no  notice.  Murray  v.  Lyllmm, 
2  Johns.  Ch.  441 ;  Livingston  v.  Dean,  2  Johns. 
Ch.  480 ;  Hovey  v.  Hill,  3  Lans.  167.  Thus  in 
Livingston  v.  Dean,  supra,  the  chancellor 
said:  "From  the  admissions  in  the  ant^wer 
of  G*.  P.  Oakley,  there  is  no  doubt  of  his  being 
bound  in  equity  to  account  to  the  plaintiff 
for  the  bonds  and  mortgages  so  assigned  to 
him  by  Dean.  Though  the  assignee  of  a  bond 
and  mortgage  takes  it  subject  to  all  the 
equity  of  the  mortgagor,  yet  as  to  the  latent 
equity  of  a  third  person  against  the  mort- 
gagee, as  possessor  of  the  mortgage,  the  case 
is  a  little  different.  The  assignee  does  not 
take  the  mortgage  subject  to  such  an  equity, 
unless  he  has  notice  of  it,  expressly  or  con- 
structively; and  in  this  case,  the  notice  is 
sufficiently  admitted  by  the  answer;  and  the 
defendant,  Oakley,  must  be  held  to  account 
for  the  amount  of  these  bonds  and  mortgages, 
equally  as  Dean,  from  whom  he  received  them, 
and  who  took  and  held  them  in  trust  for  the 
original  plaintiff.  This  principle  of  equity 
was  lately  declared,  and  applied,  in  the  case 
of  Murray  and  Winter  v.  Lylburn  and  others.** 

But  in  the  more  recent  cases  the  distinc- 
tion with  regard  to  latent  equities  is  not  rec- 
ognized and  it  is  held  that  although  the  as- 
signee of  a  mortgage  purchases  for  value  and 
without  notice  he  takes  the  mortgage  subject 
to  all  equities  and  defenses  good  against  his 
assignor.  Westfall  v.  Jones,  23  Barb.  9;  Van 
Kensselaer  v.  Stafford,  Hopk.  Ch.  569;  Simon- 
son  V.  Falehee,  25  Hun  570 ;  Masten  v.  Beilly, 
45  Hun  594,  10  N.  Y.  St.  Rep.  596 ;  Harrison 
V.  Burlingame,  48  Hun  212,  17  N.  Y.  St.  Rep. 
905;  Rapps  v.  Gottlieb,  67  Hun  115.  22 
N.  Y.  S.  52,  afftrmed  in  142  N.  Y.  164,  36 
N.  E.  1052;  Clute  v.  Robison,  2  Johns.  595; 
Bush  V.  Lathrop,  22  N.  Y.  585;  Schafer  v. 
Reilly,  50  IN*.  Y.  61 ;  Union  College  v.  Wheeler, 
61  N.  Y.  88,  affirming  59  Barb.  585;  Seymour 
V.  McKinstry,  106  N.  Y.  230,  12  N.  E.  348, 
14  N.  E.  94;  Central  Trust  Co.  v.  West  India 
Imp.  Co.  169  N.  Y.  314,  62  N.  E.  387,  revere 
ing  48  App.  Div.  147,  63  N".  Y.  S.  853:  New 
York  Sav.  Bank  v.  Prank,  45  Super.  Ct. 
(N".  Y.)  404,  affirming  56  How.  Pr.  403:  Mer- 
tens  v.  Wakefield,  35  Misc.  501,  71  N.  Y.  S. 
1062;  Dodge  v.  Manning,  19  App.  Dir.  29.  48 
N.  Y.  S.  1049;  Sparling  v.  Wells,  24  App.  Div. 
584,  49  N.  Y.  S.  321;  Merchants  Bank  v. 
Weill,  29  App.  Div.  101,  52  K  Y.  S.  37. 
affirm^  163  N.  Y.  486,  57  N.  E.  749;  Scheurer 
V.  Brown,  67  App.  Div.  567,  73  N.  Y.  S.  877; 
Hetzel  v;  Easterly,  96  App.  Div.  517,  89  ^^ 
Y.  S.  154.  See  also  Gearon  v.  Kearney,  22 
Misc.  285.  50  N.  Y.  8.  26. 

In  Sparling  v.  Wells,  24  App.  Wv.  584, 
49  N.  Y.  S.  321,  it  was  said:  'The  considert- 
tion  of  a  written  instrument  is  alwavs  opwi 
to  inquirv.  Baird  v.  Baird,  146  N.  Y,'659,  40 
N.  E.  222;  Juilliard  v.  Chaffee,  92  N.  Y.  529- 
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80y  also,  the  proposition  is  well  established 
that    the  assignee  of   a  mortgage   takes  it 
subject  to  all  defenses,  legal  and  equitable, 
which  the  mortgagor  has  against  the  enforce- 
ment of  it  by  the  assignor  at  the  time  of  the 
assignment.'     Hill  v.  Hoole,  116  N.  Y.  299- 
302,  22  N.  E.  547;  Ingraham  v.  Disborough, 
47   N.  y.  421;   Dodge  v.  Manning,  19  App. 
Div.  29,  46  N.  Y.  8.  1049.     *A  purchaser  of 
a  chose  in  action  must  always  abide  by  the 
case  of  the  person  from  whom  he  buys.'    Da- 
vies  y.  Austin,  1  Ves.  Jr.  (Kng.)  247;  Scfaa- 
fer  T.  Reilly,  50  N.  Y.  61.    *It  is  well  settled 
that  an  assignee  of  a  mortgage  takes  it  sub- 
ject  to  the   equities   attending  the   original 
transaction.    If  the  mortgagee  cannot  himself 
enforce  it,  the  assignee  has  no  greater  rights. 
The   true  test  is  to  inquire,  what  can  the 
mortgagee  do  by  way  of  enforcement  of  it 
against  the  property  mortgaged?     What  he 
can  do  the  assignee  can  do;  no  more.'    Union 
College  V.  Wheeler,  61  N.  Y.  88.     And  this 
applies  as  well  to  a  remote  as  to  the  first  as- 
signee.    [61  X.  Y.  114.]     The  assignee  takes 
it  also  subject  to  all  equities  of  third  per- 
sons against  the  assignor.     Greene  v.  War- 
nick,  64  N.  Y.  220;  Weetbrook  v.  Oleason,  79 
N.  Y.  23;  Viel«  v.  Judson,  82  N.  Y.  32;  Owen 
V.  Evans,  134  N.  Y.  514,  31  N.  E.  999.    The 
principle   that  an    assignee   of   a   mortgage 
takes  it  subject  to  any  defenses  or  equities 
existing  in  favor  of  the  mortgagor  or  of  third 
parties  is  not  affected  by  the  recording  acts. 
Frear  v.  Sweet,  118  N.  Y.  454-462,  23  N.  E. 
910;   Schafer  v.  Reilly,  50  N.  Y.  61.     Such 
acta  give  notice  of  the  existence  of  such  in- 
strument>   but  not  of  their  validity   as   to 
origin,  or  of  any  defense  to  them.    It  has  also 
been  held  that  the  assignee  of  a  mortgage 
given    without    consideration,    although    he 
takes  the  assignment  for  value,  and  in  good 
faith,  and  without  notice  or  knowledge  of  the 
fact,  has  no  other  or  greater  rights  in  respect 
to  the  n|ortgage,  and  stands  in  no  better  con- 
dition to  enforce  it,  than  the  mortgagee.    The 
mortgagee,  having  no  right  of  action  upon 
the  security,  can  transfer  none,  and  cannot 
convey  to  another  what  he  does  not  possess 
himself.     Persons  purchasing  mortgages  can 
always  protect  themselves  by  inquiring  of  the 
mortgagor  whether  the  securities  are  valid, 
and,  if  they  purchase  on  the  representations 
that  the  same  are  valid,  the  mortgagor  will 
be  estopped  from  setting  up  the  contrary. 
Westfall  V.  Jones,  23  Barb.   (N.  Y.)   9,  and 
cases  cited.     This,  although  a  special  term 
decision,  was  approved  in  Hill  v.  Hoole,  116 
N.  Y.  299,  22  N.  E.  547.    The  effect  of  those 
decisions,  as  I  imderstaod  them,  is  that  the 
assignee  of  a  mortgagor  stands  in  exactly  the 
same  position,   and  with  no  greater  rights, 
than  the  mortgagee,  and  holds  it  subject  to 
the  same  defenses  as  the  mortgagee.    In  legal 
eifect,  he  is  the  representative  of  the  mort- 


gagee. If  he  takes  it  subject  to  the  same  de- 
fenses as  did  the  mortgagee,  it  seems  to  me 
to  follow  that  the  same  evidence  that  would 
be  admissible  against  the  mortgagee  to  estab- 
lish the  same  defenses  is  admissible  against 
his  assignee.  So  here  in  this  case  the  plaintiff 
is  in  the  place  of,  and  is  the  representative 
of,  the  mortgagee,  and  evidence  admissible 
against  him  is  admissible  against  her.  'The 
acts  and  declarations  of  the  mortgagee  with 
respect  to  the  consideration,  condition,  and 
purposes  under  wMch  the  instrument  was 
made  and  delivered,  being  admissions  against 
his  interest,  would  have  been  competent 
proof  against  him  in  a  suit  to  enforce  the 
mortgage  in  his  lifetime,  and  hence  are  com- 
petent against  the  plaintiff,  who  represents 
him.'  Baird  v.  Baitd,  145  N.  Y.  659,  40  N. 
E.  222.  Even  if  the  plaintiff  was  a  bona 
fide  purchaser,  she  would  not  be  exempt  from 
the  defense  of  a  want  of  ccmeideration." 

In  New  York  Sav.  Bank  v.  Frank,  45 
Super.  Gt.  (N.  Y.)  404,  affirming  56  How. 
Pr.  403,  the  court  said:  "The  principle, 
therefore,  as  was  said  by  Miller,  J.,  in  de- 
livering the  unanimous  opinion  of  the  court 
of  appeals  in  the  case  last  cited,  is  settled 
beyond  peradventur^,  that  an  assignee  of  a 
mortgage  must  take  it  subject  to  the  equities 
attending  the  original  transaction,  and  the 
true  test  is  as  stated  by  Dwight,  C,  in  the 
Trustees  of  Union  College  v.  Wheeler  (su- 
pra), such  equities  may  exist  in  favor  of  the 
mortgagor,  or  in  favor  of  third  persons.  But 
this  general  rule  does  not  extend  to  equities 
other  than  such  as  attend  the  original  trans- 
action.  They  must  exist  at  the  time  of  the 
inception  of  the  mortgage — at  the  time  it 
springs  into  life^  In  all  such  cases  the  as- 
signee takes  subject  to  them,  and  he  cannot 
defeat  them  simply  by  showing  that  he  is  a 
bona  fide  purchaser  for  a  valuable  considera- 
tion. In  all  such  cases  it  is  immaterial  that 
he  has  no  notice  of  their  existence  at  the 
time  of  the  assignment.  But  where  a  mort- 
gage had  a  valid  inception  as  a  subsisting 
and  enforceable  lien  in  the  hands  of  the 
mortgagee  to  the  full  extent  of  its  face,  equi- 
ties arifting  thereafter  stand  upon  a  different 
footing,  and  they  are  to  be  disposed  of  upon 
such  other  principles  of  public  policy,  or  ac< 
cording  to  such  stiatntory  requirements  as  the 
facte  of  the  particular  case  may  call  for." 

In  Central  Trust  Co.  v.  West  India  Imp.  Co. 
169  N.  Y.  314,  62  N.  E.  387,  reverHng  48 
App.  Div.  147,  63  N.  Y.  S.  853,  the  court  said: 
"It  is  further  the  settled  law  of  this  state, 
though  a  different  rule  prevails  not  only 
in  England,  but  in  the  federal  courts  and  in 
some  of  the  states,  that  a  bona  fide  purchaser 
for  value  of  a  chose  in  action  takes  it  sub- 
ject not  only  to  the  equities  between  the  par- 
ties, but  also  to  latent  equities  in  favor  of 
third  per8<ms,  and  that  to  secure  his  superior- 
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ity  it  is  not  necessary  tliat  the  earlier  as- 
si^ee  should  give  any  notice  of  Ms  assign- 
ment to  the  debtor  or  trustee." 

In  6cheurer  v.  Brown,  67  App.  Div.  567, 
73  N..  Y.  S.  877,  the  court  said:  "It  is  a 
^^eneral  rule  of  law  that  one  who  takes  the 
assignment  of  a  mortgage  takes  it  subject 
to  all  latent  equities  that  exist  in  favor  of  the 
mortgagor,  and  also  subject  to  like  equities 
in  favor  of  third  persons.  .  .  .  Nor  is  such 
result  changed  by  the  fact  that  at  the  time 
of  the  transfer  the  assignor  makes  affidavit 
that  the  mortgage  is  a  valid  security  for  the 
whole  amount  secured  by  it,  and  the  assignee 
pays  full  value  for  the  same.  .  .  .  Such 
acts  cannot  affect  the  equities  of  third  parties. 
.  .  ..  It  would  seem  to  be  evident,  there- 
fore, that  some  discussion  was  had  respecting 
the  consideration  for  this  mortgage.  No  one, 
we  think,  can  read  the  testimony  without,  at 
least,  a  misgiving  that  it  was  understood  that 
the  actual  money  had  not  been  paid  as  a  con- 
sideration for  iiie  mortgage,  and  the  referee 
would  have  been  justified  in  finding  that 
^hiff  in  fact  took  the  mortgage  with  knowl- 
edge of  all  the  facts;  but,  however  this  may 
be,  it  can  make  no  difference  in  the  legal 
conclusion,  established  by  the  authority  we 
have  cited,  that  this  mortgage  had  no  valid 
inception  prior  to  its  assignment  to  Schiff, 
and  at  the  time  of  such  inception  it  was  sub- 
ject to  the  lien  of  the  Wagner  mortgage, 
which  in  consequence  now  attaches  as  a  su- 
perior lien  to  this  surplus." 

In  Rapps  V.  Gottlieb,  67  Hun  116,  22  N.  Y. 
S.  62  {affirmed  in  142  N.  Y.  164,  36  N.  E. 
1062),  an  action  for  the  cancellation  of  a  bond 
and  mortgage,  the  court  said  with  regard  to  a 
purchaser  of  the  bond  and  mortgage:  "She 
was  an  innocent  purchaser,  and  bought  with- 
'  out  notice  of  the  fraud  eommitted  by  €k)ttlieb. 
There  was  no  delivery  of  the  bond  and  mort- 
gage to  Gottlieb.  It,  therefore,  never  had 
life  in  Gottlieb's  hands.  A  purchaser  of  a 
mortgage  takes  it  subject  to  all  equities,  and 
stands  in  the  place  of  the  assignor.  (Briggs 
V.  Langford,  107  N.  Y.  680;  Hill  v.  Hoole, 
116  N.  Y.  299;  Union  College  v.  Wheeler,  61 
N.  Y.  88.)  The  evidence  as  to  tile  good 
faith  of  the  defendant  Stern  is  not  very 
clear  from  a  careful  examination  of  the  testi- 
mony in  respect  to  her  purchase.  The  rule, 
however,  that  if  she  was  a  bona  fide  pur- 
chaser, she  stands  in  no  better  position  than 
her  assignor,  Gottlieb,  renders  a  discussion 
upon  this  point  unnecessary."  And  in  the 
same  case  on  appeal  Rapps  v.  Gottlieb,  142 
N.  Y.  164,  36  N.  E.  1052,  affirming  67  Hun 
115,  22  N.  Y.  S.  52,  it  was  said:  "The  rule 
is  conceded  that  the  assignee  of  the  mortgage 
takes  subject  to  the  equities  between  ths 
original  parties  and  has  no  greater  rights 
than  the  original  mortgagee.  The  mortgage 
therefore  was  invalid  in  the  hands  of  the 


assignee,  because  her  assignor  could  not  en- 
force it  against  the  mortgagor.  But  while 
conceding  this  rule,  the  appellant  claims  that 
there  are  exceptions  to  it^  and  cites  the  cases 
in  which  the  owner  of  property  has  negli- 
gently, or  from  over-confidence,  clothed  an- 
other with  its  apparent  ownership  and  with 
seeming  authority  for  its  transfer,  and  in 
which,  by  estoppel  or  otherwise,  the  innocent 
assignee  for  value  has  been  protected.  Obvi- 
ously, such  an  exception  applied  to  this  case 
would  annihilate  the  rule,  for  in  all  cases 
of  the  assignment  of  a  mortgage  invalid  be- 
tween the  original  parties  its  existence  when 
it  ought  not  to  have  existed  indicates  the 
negligence  or  over-confidence  referred  to  as 
the  basis  of  the  exception.  None  of  those 
cases  relate  to  the  transfer  of  a  mortgage, 
which  is  but  a  security  or  lien  and  enforceable 
only  in  equity,  but  all  of  them  were  instances 
in  which  the  assignor  had  the  legal  title  and 
the  means  of  transferring  it  in  the  most 
effectual  manner.  They  related  to  the  trans- 
fer of  a  conceded  existing  legal  right,  and  re- 
spected the  equities^  not  between  the  original 
parties,  but  between  subsequent  holders  deal- 
ing in  one  way  or  another  with  the  valid 
securities." 

d.  Mortgage  8eourvng   Negotiable   Note. 

In  Weaver  Hardware  Co.  v.  Solomovitz,  98 
Misc.  413,  163  N.  Y.  S.  121,  the  oourt  said: 
"With  this  conclusion  the  situation  of  the  de- 
fendant Merchants'  Bank,  as  the  holder  for 
value  and  without  notice  of  three  of  the^e 
notes,  or  the  renewals  thereof,  and  as  as- 
signee of  the  mortgage  itself,  becomes  of  im- 
portance. The  notes  were  discounted  with  it 
at  various  times  during  the  winter  of  1914, 
but  the  mortgage  was  not  formally  assigned 
until  the  15th  day  of  April,  1915 ;  the  instru- 
ment of  assignment  covenanting  that  there 
was  due  upon  said  notes  and  mortgage  the 
sum  of  $20;000  and  interest,  a  covenant 
which,  perhaps,  it  is  immaterial  to  observe, 
is  not  in  accord  with  the  facts.  The  Mer- 
chants' Bank  is  organized  under  the  law  of 
the  state  of  New  York,  and  is  what  is 
known  as  a  state  bank.  It  having  dlBcouuted 
three  of  the  notes  before  maturity,  in  the  due 
course  of  business,  and  without  notice,  their 
usurious  taint  is  not  available  as  against  its 
demand  for  their  enforcement.  Schlesinger 
V.  Gilhooly,  189  N.  Y.  1,  81  N,  E.  619,  12 
Ann.  Cas.  1138;  Schlesinger  v.  Lehmaier,  191 
N.  Y.  69,  83  N.  B.  667,  16  L.R.A.(N.S.)  626, 
123  Am.  St.  Rep.  591.  In  my  view,  the 
formal  assignment  to  it,  on  April  15,  1915, 
of  the  Stalker  mortgage,  made  no  difference 
with  its  right  to  avail  itself  of  tlie  benefit 
of  that  security.  It  is  well-settled  law  in  this 
state  that  the  transfer  of  a  note  operates  in 
law  and  equity  as  an 'assignment  and  trans- 
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fcr  of  a  mortgage  given  to  secure  it  to  the 
extent  of  tlie  amount  of  the  note.  Tiie  notes 
which  the  mortgage  was  given  to  secure  con- 
stitute the  debt,  and  the  mortgage  is  the  in- 
cident^ and  by  presumption  of  the  law  passed 
with  the  transfer  of  the  debt.  The  formal 
assignment  of  April  15,  1915,  simply  con- 
firmed and  put  in  visible  form  equitable 
rights  already  existing.  The  bona  fide  pur- 
chaser before  maturity  of  a  promissory  note 
secured  by  a  mortgage  takes  the  mortgage, 
as  he  takes  the  note,  free  from  any  equities 
which  existed  in  favor  of  third  parties  while 
it  was  held  by  the  mortgagee.  Gould  t. 
Marsh,  1  Hun  566;  Carpenter  v.  Liongan,  16 
WaU.  271,  21  U.  S.  (L.  ed.)  313.  It  is  true 
that  the  holding  of  these  cases  has,  from  time 
to  time,  been  criticised  both  by  the  courts  and 
textbook  writers.  Elias  Brewing  Co.  v.  Boe- 
ger,  74  Misc.  547,  132  N.  Y.  S.  286.  .  But  the 
Gould  case  is  a  decision  of  the  old  general 
term  of  this  department,  and,  until  it  is 
overruled,  is  a  controlling  authority  upon  this 
court.'* 

In  Owens  v.  Evans,  134  N.  Y.  614,  31  N.  B. 
999,  it  was  said:  ''According  to  the  rule, 
well  settled  in  this  state,  however  it  may  be 
elsewhere,  the  plaintiff,  as  assignee  of  the 
note  and  mortgage  when  both  were  past  due, 
took  those  securities  subject  to  all  the  equi- 
ties which  third  persons  could  enforce  against 
his  assignor.  Our  courts  recognize  no  dis- 
tinction between  equities  existing  in  favor  of 
a  third  person,  but  hold  that,  in  the  absence 
of  an  estoppel,  an  assignee  of  a  mortgi^e 
takes  only  the  interest  of  his  assignor,  and 
subject  to  any  latent  equity  in  favor  of  any 
I)orson.  (Bush  v.  Lathrop,  22  N.  Y.  535 j 
Schafer  v.  Reilly,  60  N.  Y.  61;  Union  College 
v.  WTieeler,  61  N.  Y.  88;  Greene  v.  War- 
nick,  64  X.  Y;  220.)  The  recording  act  of 
this  state  has  no  application,  because  the 
mortgage  did  not  cover  any  land  situated 
therein,  and  it  does  not  appear  wh%t  protec- 
tion, if  any,  is  provided  by  statute  in  the 
state  of  Kansas  for  the  benefit  of  an  assignee 
of  a  mortgage.  It  does  not  even  appear  that 
any  of  the  assignments  of  the  mortgage  in 
question  was  ever  recorded." 

29.  North  Cabolina. 

In  North  Carolina,  where  a  mortgage  con- 
veys legal  title  to  the  mortgagee,  an  assign- 
ment of  the  note  and  mortgage  which  does  not 
pnrp*>rt  to  convey  an  estate  in  the  land  is  an 
equitable  assignment  which  does  not  divest 
the  mortgagee  of  the  legal  title.  Williams  v. 
Teacher.  85  N.  C.  402;  Daraeron  v.  Eskridge, 
104  N.'C.  621,  10  S.  E.  700;  Hussey  v.  Hill, 
120  N.  C.  312,  26  S.  E.  919,  68  Am.  St.  Rep, 
780:  Collins  v.  Davis,  132  N.  C.  106,  43  S.  E. 
.'>79:  Morton  v.  Blades  Lumber  Co.  154  N.  C. 
336.  70  S.  E.  623;  Joriw  v.  Williams,  165  N. 


C.  179,  71  S.  E.  222,  36  LwILA.(N.S.)  426. 
Thus  in  Collins  v.  Davis,  supra,  an  action  to 
foreclose  a  mortage  in  which  it  appeared 
that  one  Leonard  executed  a  mortgage  of 
land  to  one  Tyson,  the  court  said:  "The  legal 
title  to  the  land  was  conveyed  to  and  con- 
tinued in  B.  H.  T^son  by  virtue  of  the  mort- 
gage of  February  16,  1881.  The  transfer  of 
the  note  and  mortgage  to  Collins  did  not  di- 
vest him  of  the  title.  Williams  v.  Teachey, 
85  N.  C.  402;  Dameron  v.  Eskridge,  104  N.  C. 
621.  He  held  the  l^al  title  in  trust  to  secure 
the  payment  of  the  note  in  the  hands  of 
Collins,  with  the  equity  of  redemption  in 
Leonard." 

Is  Taylor  v.  Carmon,  153  N.  C.  101,  68  S. 
£w  1058,  the  court  said:  'There  is  no  evi- 
dence in  the  record  that  plaintiff  had  either 
knowledge  or  notice  of  the  assignment  and 
transfer  of  these  mortgages  to  J.  A.  Meadows, 
the  intestate,  nor  is  there  any  claim  or  evi- 
dence tending  to  show  that  said  Meadows  was 
a  holder  in  due  course  of  the  notes  which  the 
mortgages  were  given  to  secure,  and  while  our 
statute  authorizes  the  assignment  of  things  in 
action,  allowing  the  assignee  to  sustain  a 
demand  therefor  in  his  own  name,  the  law 
also  provides  as  follows:  'In  the  case  of  an 
assignment  of  a  thing  in  action  the  action 
by  the  assignee  shall  be  without  prejudice 
to  any  set-off  or  other  defense,  existing  at  the 
time  of,  or  before  notice  of,  the  assignment; 
but  this  section  shall  not  apply  to  a  negotia- 
ble promissory  note  or  bill  of  exchange,  trans- 
ferred in  good  faith,  and  upon  good  consid- 
eration, before  due.'  The  mortgages  therefore 
were  held  by  the  intestate  Meadows  subject 
to  any  set-off  or  other  defense  existing  in 
plaintiff's  favor  against  the  intestate  Wilcox 
and  the  sum  of  $801.16,  established  by  the 
verdict  to  the  extent  required,  was  properly 
applied  to  their  satisfaction." 

But  with  respect  to  a  mortgage  securing  a 
negotiable  note,  the  court  in  Coor  v.  Spicer, 
65  N.  C.  401,  said:  "The  only  question  pre- 
s«ited  for  our  consideration,  is,  whether  a 
mortgage  to  secure  a  usurious  debt,  in  the 
hands  of  a  purchaser  for  value  without  notice 
of  the  usury,  is  void.  Except  as  otherwise 
provided  by  statute,  a  negotiable  instrument, 
void  as  between  the  original  parties  by  reason 
of  any  illegality  in  the  consideration,  was 
nevertheless  good  in  the  hands  of  an  indorsee 
for  value  and  without  notice.  Henderson  v. 
Shannon,  12  N.  C  147.  Of  course  it  mi^t  b* 
otherwise  provided  by  statute;  and  our  usury 
statute.  Rev.  Code,  ch.  114,  did  make  void 
all  instruments,  the  consideration  of  which, 
was  usurious,  and  under  the  operation  of 
that  statute,  innocent  and  meritorious  holders 
were  obliged  to  suffer.  No  doubt  it  was  the 
consideration  of  that  statute  which  misled 
his  honor;  and  it  was  probably  not  called 
to  his  attantion,  as  it  was  not  to  ours  in 
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the  argument,  that  our  Statute,  Rev.  Code, 
ch.  50,  sec.  5,  provides  that  no  conveyance  or 
mortgage,  etc.,  by  reason  that  the  considera- 
tion shall  be  forbidden  by  law,  if  such  pur- 
chaser at  the  time  of  his  purchase  have  no 
notice  of  the  unlawful  consideration.  This 
statute,  we  think,  embraces  the  case  under 
consideration.  The  indorsees  for  value  and 
without  notice,  are  not  affected  by  the  ille- 
gality of  the  consideration  of  the  note  be- 
tween the  original  parties  to  the  mortgage, 
and  consequently  have  a  right  to  enforce 
payment  by  a  sale  under  the  mortgage." 

in  Potts  V.  Blackwell,  67  N.  C.  58,  it  was 
said:  "It  follows,  as  a  necessary  consequence, 
from  this  principle,  that  the  mortgage  from 
Hanks  to  John  Blackwell,  being  made  bona 
fide,  and  without  any  fraudulent  intent, 
would  have  prevailed  against  the  creditors 
of  the  firm,  had  the  debt,  which  they  sup- 
posed to  be  due  from  the  former  to  the  latter, 
turned  out  to  be  actually  due.  But  assuming 
that,  from  the  condition  of  the  partnership 
and  the  state  of  accounts  between  the  part- 
ners, there  was  no  debt,  and  that  the  mort- 
gage was  to  be  regarded  as  a  mere  volun- 
tary conveyance,  still,  as  the  i^ssignee  of  the 
mortgage  took  it  in  payment  of  bona  fide 
debts,  without  notice  of  the  condition  of  the 
partnership,  they  are  purchasers  for  value, 
and  can  hold  against  creditors  of,  and  subse- 
quent purchasers  from,  the  mortgagor." 

30.  North  Dakota. 

In  North  Dakota  the  assignee  of  a  mort- 
gage securing  a  negotiable  note  takes  free  of 
equities.  St.  Thomas  First  Nat.  Bank  ▼. 
Flath,  10  N.  D.  281,  86  N.  W.  807.  In  that 
case,  an  assignee's  action  to  foreclose  a  mort- 
gage, the  court  said:  "It  is  urged  that  the 
mortgage  in  any  event  does  not  partake  of 
the  negotiable  character  of  the  note  secured, 
and  is  therefore  subject  to  equities  existing 
between  the  original  parties.  This  view  has 
support  in  a  number  of  cases,  among  which 
are  the  following:  Shippen  v.  Whittier,  117 
111.  282,  27  N.  E.  642;  Hudson  ▼.  Eugene 
Glass  Co.  156  HI.  3»7,  40  N.  E.  971.  The 
decided  weight  of  judicial  opinion,  however, 
is  that  a  mortgage  shares  the  same  immunity 
from  defenses  as  the  note  it  secures.  The 
Supreme  Court  of  the  United  States  so  held 
in  Carpenter  v.  Longan,  16  Wall.  271,  21 
U.  S.  (L.  ed.)  313.  Mr.  Justice  Swayne, 
speaking  for  the  court  in  that  case,  said: 
'The  question  is  whether  an  assignee,  under 
the  circumstances  of  the  case,  takes  the  mort- 
gage as  he  takes  the  note,  free  from  the 
objections  to  which  it  was  liable  in  the  hands 
of  the  mortgagee.  We  hold  the  affirmative. 
The  contract,  as  regards  the  note,  was  that 
the  maker  should  pay  it  at  maturity  to  any 
bona  fide  indorsee,  without  reference  to  any 


defenses  to  which  it  might  have  been  liable 
in  the  hands  of  the  payee.  The  mortgage  was 
conditioned  to  secure  the  fulfilment  of  that 
contract.  To  let  in  such  a  defense  against 
such  a  holder  would  be  a  clear  departure  from 
the  agreement  of  the  mortgagor  and  mort- 
gagee, to  which  the  assignee  subsequently  in 
good  faith  became  a  party.  If  the  mortgagor 
desired  to  reserve  such  an  advantage,  he 
should  have  given  a  ntm-negotiable  instru- 
ment." 

In  Nash  v.  Northwest  Land  Co.  15  N.  D. 
566,  108  N.  W.  702,  it  was  held  that  the 
assignee  of  a  note  and  mortgage  after  ma- 
turity acquires  no  better  rights  than  the 
assignor. 

In  a  case  decided  by  the  territorial  eourt. 
Grand  Haven  First  Nat.  Bank  ▼.  fioneyman, 
6  Dak.  275,  42  N.  W.  771,  it  was  said: 
"That  the  assignee  of  a  mortgage  takes  it 
subject  to  all  the  equities  existing  between 
the  mortgagor  and  mortgagee  has  long  been 
a  well-settled  proposition,  and  is  a  familiar 
principle  of  law.  Clute  v.  Kobison,  2  Johns. 
(N.  Y.)  695;  Ellis  V.  Messervle,  11  Paige 
(N.  Y.)  467.  The  plaintiff  in  this  action, 
therefore,  took  the  mortgage  subject  to  any 
defense,  legal  or  equitable,  which  the  orig- 
inal mortgagor  could  have  made  to  it  had  he 
continued  to  own  the  mortgaged  premises." 

31.  Ohio. 

In  Ohio  it  has  been  held  that  the  bona  fide 
holder  of  a  negotiable  secured  note  takes  the 
mortgage  subject  to  equities.  Timmerman  v. 
Howell,  1  Ohio  Cir.  Dec.  342,  2  Ohio  Cir.  Ct. 
27;  Baxter  v.  Roelofson,  3  Ohio  Dee.  (Re- 
print) 250,  6  Wkly.  L.  Gaz.  110;  Hellebush 
y.  Richter,  7  Ohio  Dec.  (Reprint)  355,  2 
Cine.  L.  Bui.  155;  Union  Trust  Co.  v.  2^1.  Y. 
Cent.  etc.  R.  Co.  9  Ohio  Dec.  (reprint)  773. 
17  Cine.  L.'  Bui.  176;  Baily  v,  Smith,  14 
Ohio  St.  396,  84  Am.  Dec.  385. 

Thus  ill  the  case  last  cited  in  holding  that 
the  bona  fide  holder  of  a  negotiable  secured 
note  did  not  take  the  mortgage  free  from 
equities,  the  court  said:  "Against  any  amount 
of  mere  theory,  advanced  to  sustain  the  posi- 
tion that  commerce  requires  these  instru- 
ments to  be  invested  with  negotiable  quali- 
ties, may  be  successfully  opposed  the  stubborn 
fact,  that  in  the  first  commercial  country  of 
the  world,  as  well  as  in  the  great  commercial 
states  of  the  American  Union,  thev  have  never 
been  used  for  such  purposes,  or  heard  of  in 
such  a  connection.  It  is  quite  immaterial 
whether  this  has  arisen  from  the  cause  sup- 
posed— that  they  are  never  made  to  secure 
negotiable  paper — or  not;  since  it  equally 
shows  that  no  necessitv  for  tlieir  use  has 
ever  been  felt.  A  long  experience  has  demon- 
strated, that  they  are  not  necessary  instru- 
ments of  active  trade  and  business;  and  we 
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but  follow  in  the  footsteps  of  the  ablest  and 
wisest  judges,  when  we  say,  that  the  harsh 
rule  which  excludes  equities,  and  often  does 
injustice  for  the  benefit  of  commerce,  should 
not  be  'applied  to  them.  This  remits  them 
to  the  position  they  have  so  long  occupied — 
that  of  mere  choses  in  action;  and  whether 
standing  alone,  or  taken  to  secure  negotiable 
or  non-negotiable  paper,  they  are  only  avail- 
able for  what  was  honestly  due  from  the 
mortgagor  to  the  mortgagee.  If  they  are 
assigned,  either  expressly  or  by  legal  impli- 
cation, the  assignee  takes  only  the  interest 
which  his  assignor  had  in  the  instrument — ac- 
quires but  an  equity,  and,  upon  the  long- 
established  doctrine  in  courts  of  equity,  is 
bound  to  submit  to  the  assertion  of  the  prior 
equitable  rights  of  third  persons.  To  hold 
otherwise,  is  to  engraft  legal  incidents  upon 
a  mere  equitable  title;  to  give  to  the  trans- 
fer of  negotiable  paper  an  effect  beyond  what 
it  imports,  or  is  necessary  in  the  accomplish- 
ment of  its  legitimate  purposes;  and,  finally, 
to  invest  with  negotiable  qualities  a  class  of 
instruments,  neither  used  for,  nor  adapted  to, 
the  trade  and  commerce  of  the  country,  and 
thereby  to  deprive  the  mortgagor  of  the  just 
right  of  defending  against  fraud,  without 
subserving  any  public  policy  whatever.'' 

However,  in  Wapakoneta  First  Nat.  Bank 
V.  Brotherton,  78  Ohio  St.  162,  84  N.  E.  794, 
the  court  said:  ''The  question  we  have  to 
determine  is:  May  the  invalidity  of  the 
mortgage  be  asserted  against  the. bank  which 
reeeived  it  with  the  note  which  it  secured, 
before  due,  for  a  full  consideration  contem- 
poraneously advanced  by  it,  and  without 
either  actual  or  construotive  notice  of  the 
eircomstanoes  attending  the  execution  of 
either  the  deed  or  the  mortgage?  The  prin- 
cipal, if  not  the  only,  reliance  of  the  circuit 
court  for  the  affirmative  answer  which  it  gave 
to  that  question  is  Baily  v.  Smith,  14  Ohio 
St.  396,  84  Am.  Dec.  385.  Much  care  has 
been  taken  by  this  court,  and  by  the  courts 
of  two  other  states  which  have  followed  Baily 
V.  Smith,  to  limit  its  authority  to  the  precise 
point  which  it  decided.  In  any  view  which 
may  be  taken  of  the  ease,  it  is  an  obvious 
departure  from  the  doctrine  generally  recog- 
niieed  by  the  courts  of  the  country.  This  was 
clearly  demonstrated  in  Carpenter  v.  Longan, 
16  Wall.  276, 21  U.  S.  (L.  ed.)  313.  Although 
tile  case,  when  reviewed  in  the  later  adjudi- 
cations of  this  court,  has  been  recognized  as 
CBtablishing  a  rule  of  property,  care  has 
always  been  taken  to  limit  it  to  that  con- 
servative function.  It  has  not  been  thought 
necessary  or  advisable  to  give  such  extended 
operation  to  its  doctrine  as  would  widen  the 
divergence  between  the  decisions  of  this  court 
ftnd  those  of  other  states  and  the  federal 
eourts  with  r^erence  to  related  subjects. 
Renewed  attention  to  the  precise  conclusion 


there  reached  is  necessary  to  the  end  that  it 
may  be  distinguished  from  the  conclusion 
which  it  is  said  to  require  in  the  present  case. 
If  the  syllabus  of  that  case  is  read  in  the 
light  of  the  well-known  rule  of  this  court  that 
it  states  the  points  decided,  the  relevant  prop- 
osition of  the  syllabus,  the  fourth  in  number, 
will  plainly  suggest  the  needed  limitation:. 
'The  transfer  of  a  negotiable  promissory  note, 
secured  by  mortgage  on  real  estate,  to  a  bona 
fide  indorsee,  does  not  entitle  the  holder  to 
foreclose  the  mortgage,  when  it  appears  that 
both  note  and  mortgage  were  obtained  by 
fraud.'  The  point  decided  was  that  a  note 
and  mortgage  to  secure  it  having  been  ob- 
tained by  fraud,  the  maker  may  interpose 
that  defense  against  the  mortgage  in  the 
hands  of  a  bona  fide  indorsee,  although  he 
may  not  interpose  it  against  the  note.  Obvi- 
ously no  other  question  could  have  been  de- 
cided for  no  other,  waa  presented.  In  the 
present  case  the  question  is  whether  against 
such  bona  fide  holder  there  may  be  asserted  a 
latent  equity  in  favor  of  persons  who  are  not 
parties  to  the  mortgage  and  as  to  whom  the 
record  contains  no  disclosure  whatever.  An 
affirmative  answer  to  that  question  derives 
no  support  whatever  from  Baily  v.  Smith. 
Notwithstanding  all  that  was  there  said, 
cases  of  this  character  are  determined  by  the 
familiar  rule  that  a  mortgage  is  an  incident 
to  a  negotiable  note  which  it  secures,  and  is 
subject  to  no  equity  which  may  not  be  assert- 
ed against  the  holder  of  the  note.  If  it 
should  be  conceded  that  one  in  the  position 
of  the  plaintiff  in  error  might,  consistently 
with  the  principles  of  law,  be  required  to  as- 
certain before  purchasing  whether  the  mort- 
gagor has  a  defense  against  a  suit  to  fore- 
close his  equity  of  redemption,  it  would  not 
follow  that  he  should  be  held  to  inquire  of 
mankind  with  respect  to  latent  equities.  In 
support  of  the  view  here  suggested  the  cases 
are  numerous  and  uniform.'' 

In  Van  Glahn  v.  Dunham,  40  Ohio  Cir.  Dec. 
177,  18  Ohio  Cir.  Ct.  797,  it  was  held  that 
where  a  mortgagor  reissued  a  mortgage  after 
it  had  been  paid,  as  against  the  mortgagor,  a 
bona  fide  subsequent  purchaser  of  the  mort- 
gage takes  it  free  from  any  defenses. 

32.  Oklahoma. 

In  Oklahoma  the  assignee  of  a  mortgage 
securing  a  non-negotiable  note  takes  it  subject 
to  all  equities  existing  between  the  original 
parties.  Glowers  v.  Snowden,  21  Okla.  476, 
96  Pac.  596,  wherein  the  court  said:  "After 
plaintiff  had  made  out  a  prima  fade  case 
of  execution  and  delivery  of  the  note  and 
mortgage  sued  on,  defendants,  to  maintain 
the  issues  on  their  part,  offered  evidence  tend- 
ing to  show  want  of  consideration  to  support 
the  express  promise  to  pay.    The  court  was 
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of  the  opinion,  and  bo  stated,  that  the  note 
was  negotiable;  and,  aa  plaintiff  was  an  in- 
nocent purchaser  for  value  and  before  ma- 
turity, the  evidence  was  not  admissible,  and 
sustained  an  objection  on  the  part  of  plaintiff 
to  the  introduction.  To  this  ruling  defend- 
ants excepted,  and  have  assigned  it  as  error. 
We  think  the  exception  well  taken,  and  that 
the  court  erred  in  excluding  the  evidence. 
It  has  been  held  in  Cotton  v.  John  Deere 
Plow  Co.  14  Okla.  605,  78  Pae.  321,  and  re- 
cently decided  by  this  court  in  Clevenger  ▼. 
Lewis,  20  Okla.  837,  95  Pac.  230,  that  a 
promissory  note  providing,  as  does  the  one 
sued  on,  for  payment  of  an  attorney's  fee,  is 
not  negotiable.  That  being  the  case,  it  neces- 
sarily follows  that  it  is  subject  to  all  the 
equities  existing  between  the  original  par- 
ties, and  that  want  of  consideration  is  a  good 
defense."  See  also  Randall  Go.  v.  Glenden- 
ning,  19  Okla.  475,  92  Pac.  158. 

33.  Obesgok. 

In  Oregon  the  assignee  of  a  mortgage  secur- 
ing a  negotiable  note  is  protected  against 
equities.  Bamberger  v.  Geiser,  24  Ore.  203, 
33  Pac.  609,  wherein  the  court  said:  "The 
question  to  be  determined  is  whether  the 
discharge  of  a  mortgage  upon  the  record  by 
a  mortgagee,  after  ha  has  assigned  it,  oper- 
ates to  cancel  such  mortgage  as  against  subse- 
quent purchasers,  in  good  faith  and  for  value. 
If  this  question  is  to  receive  an  answer  in  the 
affirmative,  it  must  be  owing  to  some  legal 
obligation  which  our  registry  laws  impose 
upon  an  assignee  to  record  his  mortgage  if 
he  would  protect  himself  against  such  subse- 
quent purchasers  and  incumbrancers.  It  is 
well  settled  that  a  mortgagee  and  his  as- 
signee are  regarded  as  purchasers  under  the 
registr}*^  laws.  It  is  a  familiar  principle  that 
where  a  debt  is  secured  by  mortgage,  the  debt 
is  the  principal  and  the  mortgage  is  the 
incident,  and  that  an  assignment  of  the  debt 
is  an  assignment  of  the  mortgage.  Here  there 
was  a  wTitten  assignment  of  a  negotiable  note 
before  maturity,  and  a  delivery  of  the  mort- 
gage. The  assignment  of  the  note  carried  the 
mortgage,  as  the  former  is  the  principal  and 
the  latter  the  incident.  The  assignee  stands 
in  the  place  of  the  payee.  As  the  assignment 
of  the  note  carried  the  mortgage,  upon  recog- 
nized legal  principles  the  security  is  pro- 
tected in  the  hands  of  a  bona  fide  holder 
to  the  same  extent  as  the  note  itself,  unless 
there  is  some  requirement  of  the  law  for  the 
registry  of  such  assignments.''  See  also 
Landigan  v.  Mayer,  32  Ore.  246,  51  Pftc.  649. 

34.    PEJfNSYLVANIA. 

In  Pennsylvania  it  has  been  said  generally 
that  the  assignee  of  a  mortgage  takes  it  sub- 
ject to  all  equities  with  which  it  was  affected 


in  the  hands  of  the  assignor,  unless  the  mort- 
gagor has  estopped  himself.  Youngman  v. 
Elmira,  etc.  R.  Co.  65  Pa.  St.  278;  Asbton's 
Appeal,  73  Pa.  St.  153;  Stephens  v.  Weldon, 
151  Pa.  St.  520,  25  Atl.  28;  WOson  v.  Ott, 
173  Pa.  St.  253,  34  Atl.  23,  61  Am.  St.  Rep. 
767.  Thus  in  Stephens  v.  Weldon,  151  Pa. 
St.  520,  25  Atl.  28,  the  court  said:  "The 
learned  judge  also  erred  in  saying  as  com- 
plained of  in  the  first  specif! '^ation,  'that 
Stephens  was  an  innocent  purchaser  of  this 
mortgage  knowing  nothing  at  all  of  the  fact 
that  this  judgment  was  a  lien  upon  the  prop- 
erty.' As  already  stated,  he  had  at  least 
constructive  notice  of  the  facts  upon  which 
Mrs.  Weldon's  equity  rests.  As  assignee  of 
the  mortgage,  he  stands  in  the  shoes  of  hia 
assignor,  and  holds  the  non-negotiable  secur- 
ity subject  to  all  defenses  that  might  be 
made  against  it  in  the  hands  of  said  as- 
signor." 

In  Ashton's  Appeal,  73  Pa.  St.  153,  it  was 
held  that  the  assignee  of  a  mortgage,  unless 
the  mortgagor  has  estopped  himself  from  tak- 
ing the  defense,  held  k  subject  to  all  the 
equities  with  which  it  was  effected  in  the 
hands  of  the  assignor,  but  to  avail  himself 
of  such  estoppel  against  the  debtor,  the  as- 
signee who  sets  it  up,  must  show  that  he  or 
some  poor  assignee  from  whom  he  claims  was 
an  assignee  for  value  and  without  notice. 

So  it  is  generally  held  that  the  assignee  of 
a  mortgage  taices  subject  to  all  defenses  and 
equities  between  the  mortgagor  and  mort- 
gagee. Michener  v.  Ckvender,  38  Pa.  St.  334, 
80  Am.  Dec  486 ;  Horstmau  v.  Gerker,  49  Pa. 
St.  282,  88  Am.  Dec.  601;  McCandless  v. 
Engle,  51  Pa.  St.  309;  Twitchell  ▼.  McMur- 
trie,  77  Pa.  St.  383;  Earnest  v.  Hiking, 
100  Pa.  St.  661;  Theyken  v.  Howe  Mach. 
Co.  109  Pa.  St.  95 ;  Geiger  v.  Peterson.  164 
Pa.  St.  352,  30  Atl.  262;  Myerstown  Bank 
V.  Roessler,  186  Pa.  St.  431,*  40"  Atl.  963: 
Carothers  v.  Sims,  194  Pa.  St.  386,  45  Atl. 
47.  See  also  Thompson  v.  Humbolt  Safe 
Deposit,  etc.  Co.  0  Grant  Cas.  450,  9  Atl.  611. 
Thus  in  Horstman  v.  Gerker,  supra,  the 
court  said:  "It  has  long  been  settled  in 
Pennsylvania  that  a  mortgage  is  but  a  secu- 
rity for  the  payment  of  money,  or  the  per- 
formance of  some  act  therein  stipulated: 
Simpson  v.  Ammoos,  1  Bin.  175;  Wentz  v. 
Dehaven,  1  Serg.  A  R.  312;  Schuylkill  Nav. 
Co.  V.  Thobum,  7  Serg  &  R.  419;  McCall 
V.  Lenox,  9  Serg.  k  R.  304;  Craft  v.  Webster, 
4  Rawle  242,  and  is  at  motot  but  a  chose  in 
action.  Although  it  may  be  assigned  so  as 
to  permit  the  assignee  to  sue  in  his  own 
name,  yet  it  is  subject  to  the  same  equities 
and  rules  that  govern  in  the  assignment  of 
other  non -negotiable  instruttients  or  claims." 

But  it  has  been  held  that  although  the  as- 
signee of  a  mortgage  takes  it  subject  to  all 
tlie  equities  of  the  mortgagor  he  does  not  take 


PBHINSULA  BANK  v.  WOLCOTT. 
2S2  Fed.  68, 


m 


subject  to  latent  equities  in  favor  of  third 
persons.  Porter  y.  King,  1  Fed.  755;  Mott  y. 
Clark,  9  Pa.  St.  399,  49  Am.  Dec.  566;  Ptyor 
V.  Wood,  31  Pa.  St.  142;  Philips  v.  Lewis- 
town  Bank,  IS  Pa.  St.  394 ;  Sweetzer  v.  Atter- 
bury,  100  Pa.  St.  18;  Boyer  v.  Webber,  22 
Pa.  Super.  Ct.  35.  See  .also  Wethrill's  Ap- 
peal, 3  Grant.  Caa.  281. 

So  the  subsequent  assignee  of  a  mortgage, 
although  he  takes  the  mortgage  subject  to 
the  equities  between  the  original  parties, 
does  not  take  subject  to  equities  of  intermedi- 
ate assignees.  Downey  v.  Tliarp,  63  Pa.  St. 
322;  Reiueman  v.  Ikohh,  98  Pa.  St.  474.  See 
also  Blair  v.  Mathiott,  46  Pa.  St.  262. 

In  Wetzel  v.  Linnard,  15  Pa.  Super.  Ct. 
503,  the  court  said:  ''If  the  money  of  the 
assignee  was  invested  in  the  mortgage,  upon 
the  faith  of  the  declaration  of  the  plaintiff 
that  she  had  no  defense  against  the  claim,  she 
cannot  now  be  heard  to  assert  the  contrary. 
This  question  of  fact  can  be  determined  upon 
the  trial  of  the  issue  in  a  court  of  law." 

In  McMurtrie  v.  Twitchell,  11  Phila.  351, 
33  L^.  Int.  238,  it  was  held  that  the  bona 
fide  assignee  of  a  mortgage  who  purchased  for 
value  on  the  faith  of  the  mortgagors  certifi- 
cate that  there  was  no  defense  to  the  mort- 
gage was  protected  in  his  action  to  recover 
the  money  from  the  security  he  purchased. 

35.  ^VTB,  Gabouna* 

In  South  Carolina  the  innocent  assignee  of 
a  non-negotiable  bond  and  mortgage  takea 
the  mortgage  subject  to  prior  equities.  Mof- 
fatt  V.  Hardin,  22  S.  C.  9;  Patterson  v.  Rabb, 
38  S.  C.  138,  17  S.  E.  463,  19  L.R.A.  831. 

Thus  in  the  case  first  cited  the  court  said: 
"It  is  said,  however,  that  this  is  not  an  ac- 
tion to  enforce  these  securities  by  Melton,  or 
his  personal  representative,  but  new  parties 
have  been  introduced;  that  Melton,  without 
making  the  proper  credits  on  the  note  and 
mortgage,  assigned  them  for  full  value  and 
without  notice  to  the  plaintiffs,  who  are  now 
entitled  as  innocent  purchasers  to  enforce 
them  in  the  condition  in  which,  as  assignees, 
they  received  them,  without  regard  to  the 
omission  of  Melton  to  credit  them  in  accord- 
ance with  his  agreement.  This  woul(f  certain- 
ly be  true  if  the  securities  were  negotiable  in 
their  nature,  and  had  been  transferred  be- 
fore due  for  full  value,  and  without  notice. 
See  the  recent  case  of  Parkersburg  f^rst  Nat. 
Bank  v.  Johns,  22  W.  Va.  520,  46  Am.  Rep. 
516,  where  a  great  number  of  the  authorities 
are  collected.  But  the  bond  and  mortgage 
assigned  here  were  not  negotiable  securities 
transferred  before  due.  but  mere  choses  in 
action,  and  very  different  principles  apply. 
They  are  not  subject  to  the  doctrines  of  im- 
plied warranty  and  of  purchaser  for  valuable 


consideration  without  notice.  May  bin  v.  Kir- 
by,  4  Rich.  Eq.  (S.  C.)  116.  The  books  are 
full  of  cases  upon  the  subject,  but  we  are  not 
aware  that  the  general  doctrine  is  anywhere 
stated  with  more  clearness  than  by  Judge 
Butler  in  the  case  of  Hodge  v.  Connor,  Speers 
L.  (S.  G.)  123:  'This  case,  according  to  the 
legal  character  and  purport  of  the  paper 
sued  on,  must  be  regarded  as  a  contest  be- 
tween the  original  parties  to  it.  That  is,  the 
intermediate  holders  have  acquired  no  higher 
rights,  nor  should  they  occupy  any  better 
position  than  the  original  payee.'  This  prin- 
ciple has  been  expressly  embodied  in  section 
133,  Revised  Code,  which  declares  that,  'In 
the  case  of  an  assignment  of  a  thing  in  action, 
the  action  by  the  assignee  shall  be  without 
prejudice  to  any  set-off  or  other  defense 
existing  at  the  time  of,  or  before  notice  of, 
the  assignment;  but  this  section  shall  not 
apply  to  a  negotiable  promissory  note  or  bill 
of  exchange  transferred  in  good  faith  and 
upon  good  consideration  before  due.'  Noth- 
ing could  be  plainer  or  more  positive  than 
this  provision.  As  we  understand  it,  the* 
debtor,  in  executing  such  securities,  gives 
no  authority  expressly  or  impliedly  in  fact 
or  in  law,  that  they  may  be  sold  at  all;  and 
if  they  are  sold,  the  purchaser  is  notified  by 
the  law  that  he  takes  them  at  his  peril  under 
the  principle  of  caveat  emptor.'* 

The  bona  fide  assignee  of  a  negotiable  se- 
cured note  takes  the  mortgage  free  from 
prior  equities.  Talbert  v"  Talbert,  97  S.  C. 
136,  81  S.  £.  644.  See  also  Patterson  v.  Rabb, 
38  S.  C.  138,  17  S.  E.  463,  19  L.R.A  831. 
Compare  Dearman  v.  Trimmier,  26  S.  C. 
506,  2  S.  E.  501.  Thus  in  the  case  first  cited 
the  court  said:  "It  is  true  that  the  plaintiff 
purchased  the  note  and  mortgage  shortly  after 
itfl  maturity.  If  it  be  a  negotiable  note  pur- 
chased before  maturity  and  transferred  before 
maturity  it  would  have  carried  with  it  the 
same  protection  to  the  mortgage,  its  accea- 
iory,  as  such  paper  is  entitled  to." 

The  assignee  of  a  past  due  note  and  mort- 
gage eannot  claim  the  protection  of  the  equi- 
table rule  in  favor  of  a  purchaser  for  valu- 
able consideration  without  notice  but  takes 
the  mortgage  subject  to  all  prior  equities. 
Gibson  v.  Hutchins,  43  S.  C.  288,  21  S.  £.  250; 
British  American  Mortg.  Co.  v.  Smith,  45  8. 
C.  83;  Pittman  v.  Kaysor,  49  8.  C.  469,  27 
S.  E.  475.  See  also  Gantt  v.  Gantt,  76  8. 
C.  163,  56  S.  E.  676. 

86.  SotiTH  Dakota. 

There  appear  to  be  no  South  Dakota  cases 
within  the  scope  of  the  present  discussion. 
For  a  decision  rendered  prior  to  statehood 
by  the  territorial  supreme  court,  see  supra 
subdivision  30.  North  Dakota, 
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37.  Texas. 

In  Texas  the  bona  fide  purchaser  of  a  se- 
cured note  takes  the  mortgage  free  from 
equities.  Van  Burkleo  v.  Southwestern  Mfg. 
Co.  39  8.  W.  1085;  Johnson  v.  Masterson,  193 
S.  W.  201.  See  also  Columbia  Ave.  Sav. 
Fund  Safe  Deposit^  etc.  Co.  v.  Roberts,  41 
S.  W.  111.  Thus  in  Johnson  v.  Masterson^ 
supra,  the  court  said:  "The  evidence  in  this 
case  further  shows  that  defendant  H.  Master- 
son  acquired  certain  notes  executed  by  B.  L* 
Johnson  and  secured  by  deed  of  trust  upon 
this  land.  He  acquired  these  notes  in  due 
course  of  trade  before  maturity,  and  paid 
value  therefor  without  any  notice  of  the  ex< 
istence  of  the  deed  from  B.  L.  Johnson  to  B. 
L.  Johnson,  Jr.,  or  notice  of  any  defense  to 
the  notes,  if  any  in  fact  existed.  In  these 
circumstances  he  is  entitled  to  protection  as 
an  innocent  purchaser,  and  to  have  his  lien 
given  to  secure  said  notes,  on  the  land  in  con- 
troversy, foreclosed." 

In  Van  Burkleo  v.  Southwestern  Mfg.  Co. 
39  S.  W.  1085,  the  court  said:  "There  has 
been  much  controversy  in  regard  to  the  as- 
signment of  mortgages  securing  negotiable 
promissory  notes.  The  doctrine  seems  to  be 
firmly  established  that  an  assignee  of  a  mort- 
gage is  a  purchaser,  and  is  entitled  to  the  pro- 
tection of  the  recording  acts,  as  much  as  the 
purchaser  of  the  equity  of  redemption.  Kirk 
V.  Houston  Direct  Nav.  Co.  49  Tex.  213; 
Jones,  Mortg.  §  475;  Wade,  Notice,  §  262. 
The  rule  is  fully  recognized  in  this  state  that 
a  mortgage  to  secure  a  n^otiable  promissory- 
note  is  merely  an  incident  to  the  debt,  and 
passes  by  assignment  or  transfer  of  the  note.*' 

38.  ViatMONT. 

In  Ide  ▼.  Spencer,  50  Vt.  293,  it  was  held 
that  the  assignee  of  a  mortgage,  by  virtue  of 
the  assignment,  acquired  the  same  right  as 
the  mortgagee  to  enfore  the  mortgage. 

In  Langdon  v.  Keith,  9  Vt.  299,  it  was  held 
that  where  a  mortgagee  assigned  the  whole 
mortgage,  as  security  for  some  of  the  secured 
notes,  although  there  was  a  mistake,  and  the 
mortgagee  intended  to  retain  an  interest  to 
secure  the  remaining  note — one  who  pur- 
chased for  a  valuable  consideration  on  the 
strength  of  the  deed  of  assignment  without 
notice  of  any  claim  of  the  mortgagee  did  not 
take  subject  to  any  claim  arising  by  virtue 
of  the  mistake. 

39.  ViBOINIA. 

In  Evans  v.  Roanoke  Sav.  Bank,  95  Va.  303, 
28  S.  £.  323,  it  was  held  that  where  the  nego- 
tiable notes  secured  by  a  first  deed  of  trust 
had  been  negotiated  to  an  innocent  purchaser 
for  value,  and  subsequently  the  apparent  own- 
er of  such  first  lien  discharged  it  of  record, 
although  the  equitable  rights  of  the  holder  of 


the  notes  was  not  affected  thereby,  the  bene 
ficiary  under  a  second  deed  of  trust  gained  an 
equal  junior  equity  and  by  virtue  of  the  legal 
title  held  in  trust  for  it  was  entitled  to  pre- 
vail. See  also  Moore  v.  Holcmube,  3  Leigh 
597,  24  Am.  Dec.  687. 

40.   WAfiHINOTON, 

In  Washington  the  assignee  of  a  mortgage 
securing  a  negotiable  note  takes  free  frcMn 
equities!  American  Sav.  Bank,  etc.  Co.  v. 
Helgesen,  64  Wash.  54,  Ann.  Cas.  1913A  390, 
116  Pac.  837,  wherein  the  court  said:  ^*It  is 
insisted  that  while  the  notes  because  of  their 
negotiable  character  may  be  freed  from  in- 
firmities by  the  transfer,  the  mortgage  is 
nevertheless  subject  to  all  of  the  defenses  it 
would  be  in  the  hands  of  the  original  payee. 
There  may  be  merit  in  this  contention  in  cages 
where  the  debt  secured  by  the  mortgage  is  not 
evi(ienced  by  negotiable  paper.  Where  it  vt 
so  evidenced  the  rule  seems  to  be  settled  by 
the  great  weight  of  authority  as  stated  in  1 
Daniel  on  Negotiable  Instruments  (5th  ed.) 
§  834,  as  follows:  *There  is  no  doubt  that 
a  mortgage,  or  any  other  security  given  for 
the  payment  of  a  bill  or  note,  .passes  by 
a  transfer  of  the  bill  or  note  to  the  trans- 
feree. The  doctrine  has  been  laid  down  by 
a  number  of  cases,  and  is  stated  by  Mr. 
Hilliard,  in  his  treaties  on  Mortgages,  that 
if  a  mortgage  is  given  to  secure  a  nego- 
tiable note,  and  both  the  mortgage  and  the 
note  are  transferred  before  maturity  to  a 
bona  fide  indorsee,  such  indorsee  takes  the 
benefit  of  the  mortgage  as  well  as  of  the 
note,  clear  of  any  equities  between  the  orig- 
inal parties.  "It  is  the  debt  which  gives 
character  to  the  mortgage,  and  gives  the 
rights  and  remedies  of  the  parties  under  it, 
and  not  the  mortgage  which  determines  the 
nature  of  the  debt." '  *'  See  also  Spencer  v. 
Alki  Point  Transp.  Co.  53  Wash.  77,  101 
Pac.  509,  132  Am.  St.  Rep.  1058. 

Even  in  the  case  of  an  assignment  after  the 
maturity  of  the  note  latent  equities  in  favor 
of  third  persons  are  cut  off.  Congregational 
Church  Bldg.  Soc.  v.  Scandinavian  Free 
Church,  24  Wash.  433,  64  Pac  750,  wherein 
the  court  said.  "It  is  contended  that  the 
agent  of  the  Tacoma  Building  &  Savings  As- 
sociation had  actual  notice  of  the  existence 
of  this  mortgage,  and  that  McXamee,  the  pur- 
chaser of  the  mortgage,  is  bound  by  the  notice 
of  his  assignor,  even  though  it  be  conceded 
that  he  had  no  actual  notice  himself.  The 
testimony  is  not  entirely  satisfactory  in  rela- 
tion to  the  knowledge  of  Post,  even  conceding 
that  his  knowledge  was  the  knowledge  of  the 
society.  But  it  is  earnestly  urged  by  the  ap- 
pellant that  the  respondent  McNamee,  as  the 
assignee  of  the  mortgage,  has  no  better  or 
greater  rights  than  his  assignor,  thtf  bank, 
had ;  that  he  is  the  assignee  of  a  mere  chose 


PENINSULA  BANK  v.  WOLCOTT. 

t32  Fed,  68. 


627 


in  action,  non-negotiable,  for  the  assignment 
was   made   after   maturity;    that  his   right 
and  title  must  be  measured  by  the  right  and 
title  of  the  person  of  whom  he  buys;  that  he 
takes  it  subject  to  the  equities  attending  the 
original  transaction;  and  that,  if  the  mort* 
gagee  cannot  himself  enforce  it,  the  assignee 
has  no  greater  rights.     And  many  cases  are 
cited  to  sustain  this  doctrine.    We  have  exam- 
ined them  all  and  find  but  very  few  which 
sustain  the  doctrine  contended  for.    The  most 
of  the  cases  simply  go  to  the  extent  that  an 
assignee   of   a   mortgage  *^euring   the   non- 
negotiable  or  past  due  negotiable  instrument 
takes  it  subject  to  all  the  equities  of  the 
mortgagor  of  which  the  mortgagee  had  notice. 
But  few  of  the  cases  make  the  rule  to  apply 
to  equities  between  the  mortgagee  and  third 
persons.    The  rule,  however,  as  contended  for 
by  the  appellant,  has  been  firmly  established 
in  the  state  of  New  York,  and  that  is  the 
only  state  where  we  have  been  able  to  find 
cases  reported  which  clearly  sustain  it." 

41.  Wisconsin. 

In  Allison  v.  Manzke,  118  Wi&  11,  94  N.  W. 
659,  an  action  to  foreclose  a  mortgage,  the 
court  said:  "It  is  elementary  that  'the  as- 
signee of  a  chose  in  action  stands  exactly  in 
.  the  shoes  of  his  assignor.  He  succeeds  to  all 
of  his  rights  and  privileges,  but  acquires  no 
greater  right  than  his  assignor  had  in  the 
thing  assigned.'  ^ 

But  the  bona  fide  holder  of  a  n^;otiable 
note  secured  by  a  mortgage  on  land  takes  the 
mortgage  with  it  free  of  existing  equities  or 
defenses.  Fisher  v.  Otis,  3  Pin.  78;  Martin- 
eau  V.  McOollum,  3  Pin.  465,  4  Ghand.  153; 
Croft  V.  Bunster,  9  Wis.  603;  Stilwell  v.  Kel- 
logg, 14  Wis.  461 ;  Kelley  v.  Whitney,  46  Wis. 
110,  30  Am.  Rep.  697;  Potter  v.  Strausky,  48 
Wis.  235,  4  N.  W.  96 ;  Franke  v.  Neialer,  97 
Wis.  364,  72  N.  W.  887;  Mack  v.  Prang,  104 
Wis.  1,  79  N.  W.  770,  76  Am.  St.  Rep.  848, 
45  L.R.A.  407;  Boyle  v.  Lybrand,  113  Wis. 
79,  88  N.  W.  904.  See  also  Cornell  v.  Hich- 
ens,  11  Wis.  363;  Crosby  v.  Roub,  16  Wis. 
616,  84  Am.  Dec.  720. 

Thus  in  Boyle  v.  Lybrand,  113  Wis.  79, 
88  N.  W.  904,  the  court  said:  "The  simple 
question  in  the  present  ease  is,  Which  party 
has  the  better  title  to  the  $1,000  note?  Who- 
ever owns  the  note  owns  the  mortgage,  be- 
cause the  note  is  the  principal  thing,  and  the 
mortgage  being  an  accessory.  Hitchcock  v. 
Merrick,  18  Wis.  357.  The  note  in  this  case 
was  on  its  face  a  negotiable  promissory 
note;  and  it  is  settle^  in  this  state  that 
a  negotiable  promissory  note  secured  by  mort- 
gage may  be  transferred  before  maturity, 
like  other  negotiable  paper,  and  the  holder 
takes  it  with  its  accompanying  security, 
discharged   of   existing   equities.     Kelley   v. 


Whitney,  46  Wis.  110;  W.  W.  Kimball  Co. 
V.  Mellon,  80  Wis.  133.  The  question  is 
therefore  purely  one  of  the  ownership  of  nego- 
tiable paper.  The  plaintiff  claims  under  as- 
signments indorsed  on  the  mortgage,  he  never 
having  seen  or  had  possession  of  the  note. 
The  appellant  claims  under  a  subsequent 
transfer  by  indorsement  and  delivery  of  the 
note  to  his  testator,  nothing  appearing  there- 
on to  indicate  any  previous  transfer.  It  is 
very  plain  Ihat  the  appellant's  title  must  be 
the  better,  because  the  negotiable  paper  itself 
was  actually  transferred  and  delivered  to  his 
testator,  unless,  such  testator  is  charged  with 
knowledge  of  the  previous  dealings  with  the 
plaintiff.  He  had  no  actual  knowledge  of  such 
dealings,  but  it  is  said  that  the  fact  that  Wal- 
lace did  not  have  the  mortgage  was  sufficient 
to  charge  him  with  such  knowledge.  It  was 
long  ago  held  by  this  court,  quoting  fropoi  the 
Supreme  Court  of  the  United  States,  that  in 
such  cases,  'as  with  negotiable  paper,  mere 
suspicion  that  there  may  be  defect  of  title  in 
ita  holder,  or  knowledge  of  circumstances 
which  would  excite  suspicion  as  to  his  title  in 
the  mind  of  a  prudent  man,  is  not  sufficient 
to  impair  the  title  of  the  purchaser.  That  re* 
suit  will  only  follow  where  there  has  been  bad 
faith  on  his  part.'  Kelley  v.  Whitney,  supra. 
There  is  absolutely  nothing  in  the  case  to 
show  bad  faith  on  the  part  of  Lybrand.  He 
purchased  the  note  before  due,  for  a  substan- 
tially adequate  compensation,  and  after 
searching  the  records  to  ascertain  whether 
any  assignment  of  the  mortgage  had  been 
recorded.  The  position  of  the  plaintiff  is  un- 
fortunate, but  the  result  has  come  from  his 
neglect  in  allowing  the  note  to  remain  in  Wal- 
lace's hands.  By  so  doing  he  left  the  appar- 
ent title  with  Wallace,  and  enabled  him  to  do 
just  what  has  been  done  here.  If  he  were  al- 
lowed now  to  defeat  the  subsequent  innocent 
purchaser  of  the  security,  he  would  take  ad- 
vantage of  his  own  inexcusable  neglect." 

In  Croft  V.  Bunster,  9  Wis.  503,  with  re- 
gard to  the  rights  of  the  bona  fide  purchaser 
of  a  negotiable  note  secured  by  a  mortgage,  the 
court  said :  "The  debt  is  the  principal  thing, 
the  mortgage  the  Incident;  the  transfer  of 
the  debt  carries  with  it  the  mortgage.  It  is 
the  debt  which  gives  character  to  the  mort- 
gage, and  fixes  the  rights  and  remedies  of  the 
parties  under  it,  and  not  the  mortgage  which 
determines  the  nature  of  the  debt.  It  cannot 
be  contended  that  the  securing  of  a  nego- 
tiable instrument  by  a  mortgage  destroys  its 
negotiable  character.  We  are  of  opinion, 
therefore,  that  both  principle  and  sound  policy 
require  that  the  rights  and  remedies  of  an 
assignee,  under  the  mortgage,  should  be  co- 
extensive with  those  which  he  has  under  the 
instrument  securing  the  debt." 

In  Fisher  v.  Otis,  3  Pin.  78,  the  court  said: 
"The  rule  is  well  settled  that  the  mortgage  is 
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a  mere  incident  to  the  note,  and  may  be  ex- 
tinguished by  its  payment,  or  passed  by  its 
transfer.  4  Johns.  (N.  Y.)  43;  6  Cow.  (N. 
Y.)  200;  1  J.  J.  Marsh.  (Ky.)  267.  And  I 
am  not  prepared  to  deny  that  a  negotiable 
promissory  note,  secured  by  a  mortgage,  may 
be  passed  before  maturity,  in  the  cqurse  of 
business,  like  other  negotiable  paper;  and 
%hat  the  transferee  may  take  and  hold  it, 
free  from  all  equities  between  the  maker  and 
payee.  The  mortgage  in  such  case  would 
pass  as  an  incident  to  the  note,  and  might  be 
enforced  by  the  holder  in  spite  of  any  existing 
equities  between  the  mortgagor  and  mort- 
gagee. This  doctrine  is  sustained  by  respect- 
able authorities,  and  by  the  reason  and  sound 
policy  which  have  long  ruled  in  relation  to 
commercial  paper." 

In  Kelley  v.  Whitney,  45  Wis.  110,  30  Am. 
Rep.  697,  it  was  said:  "The  plaintiff  being 
the  purchaser  of  the  note  and  mortgage  for 
value  before  maturity,  the  further  question 
arises,  whether  there  were  any  circumstances 
or  facts  disclosed  which  can  affect  his  rights 
as  a  bona  fide  holder.  In  considering  this 
question,  it  is  necessary  to  bear  in  mind  that 
it  is  the  settled  law  in  this  state  that  a  nego- 
tiable promissory  note  secured  by  mortgage 
may  be  transferred  before  maturity  like  other 
negotiable  paper,  and  the  holder  takes  it  dis- 
charged of  existing  equities.  The  mortgage 
in  such  a  case  passes  as  an  incident  to  the 
note,  and  may  be  enforced  by  the  holder  in 
spite  of  equities  which  may  exist  between  the 
mortgagor  and  mortgagee." 

In  Mack  v.  Prang,  104  Wis*  1,  79  N.  W. 
770,  76  Am.  St.  Rep.  848,  45  L.R.A.  407, 
wherein  the  question  was  whether  the  de- 
fense of  duress  was  raised  in  an  action  to 
foreclose  a  mortgage  securing  a  promissory 
note,  the  court  said:  ''There  is  some  conflict 
in  the  authorities  upon  the  question  whether 
the  defense  of  duress  by  threats  can  be  suc- 
cessfully urged  against  a  bona  fide  holder  for 
value  of  negotiable  paper,  but  the  better 
opinion  and  weight  of  authority  is  that  such 
defense  stands  upon  the  same  footing  as  other 
defenses  which  may  be  made  as  between  the 
original  parties  but  are  cut  off  when  the  paper 
reaches  the  hands  of  a  bona  fide  holder. 
.  .  .  I>uress  which  consists  of  threats  of 
imprisonment  of  husband  or  a  child  is  a 
species  of  fraud,  which  renders  the  contract 
made  under  its  influence  voidable  only,  and 
not  void.  City  Kat.  Bank  ▼.  Kusworm,  01 
Wis.  166.  If  it  be  simply  a  voidable  contract, 
then  it  follows  naturally  that,  when  the  con- 
tract consists  of  negotiable  paper,  the  defense 


is  cut  off  by  transfer  to  a  bona  fide  purchaser 
before  maturity,  in  the  same  manner  that 
other  defenses  upon  the  ground  of  fraud  are 
cut  off.  The  conclusion  is  that  the  plaintiff 
was  entitled  to  a  judgment  of  foreclosure  notr 
withstanding  the  •duress." 

In  Cornell  v.  Hichens,  11  Wis.  353,  the 
court  said:  "There  is  another  principle  by 
which  these  plaintiffs  would  be  protected, 
even  though  the  company  had  not  the  power 
to  receive  notes  and  mortgages  upon  sale  of 
its  stock.  It  is  a  well  settled  rule  of  law 
that  if  there  be  an/"  purpose  for  which  a  cor- 
poration may  receive  a  negotiable  instrument, 
the  bona  fide  indiMvee  of  one  which  is  given 
for  an  unauthorised  purpose,  Qhall  not»  there- 
by suffer.  He  may  rightfully  presume  that 
it  was  received  by  the  corporation  in  the  law- 
ful exercise  of  its  powers;  and  unless  notice 
of  the  illegality  be  brought  home  to  him,  he 
will  be  protected.  In  the  absence  of  a  statu- 
tory declaration  to  that  effect,  the  contract 
is  not  absolutely  void;  and  all  persons  b^ng 
alike  chargeable  with  a  knowledge  of  the  law, 
but  not  of  the  facts,  a  party  thus  disobeying 
its  commands  by  unlawfully  dealing  with  a 
corporation,  will  not  be  permitted  to  take  ad- 
vantage of  his  own  wrong  to  the  injury  of  an 
innocent  person.  That  the  company  could 
take  notes  and  mortgages  in  the  proeecution 
of  its  legitimate  corporate  business,  ia  un- 
doubted. This  power  was  reoognixed  by  the 
circuit  judge  in  giving  judgment  in  the  first 
case  for  the  $400  and  interest.  The  plaintiffs 
being  bona  fide  holders  for  valuable  consid- 
erations, the  defendants  could  not,  if  it  had 
existed,  have  availed  themselves  of  such  a 
matter  as  a  defense.  As  to  the  notes,  this 
conclusion  depends,  In  part,  upon  a  principle 
of  mercantile  law,  with  which  all  are  famil- 
iar, and  as  to  mortgages  given  to  secure  the 
payment  of  negotiable  paper,  it  has  long  been 
held  in  this  state,  that  the  holders  of  the 
latter  stand  in  the  same  relation  to  them  that 
they  do  to  the  paper  itself.  Fisher  v.  Otis,  3 
Pin.  83;  Martineau  v.  McCollum,  4  Chand. 
153,  and  Croft  v.  Bunster,  June  term,  1859, 
0  Wis.  503.  For  this  reason  it  was  error  to 
allow  the  defendants  to  give  evidence  of  the 
consideration  for  which  the  notes  and  mort- 
gages were  given,  after  it  appeared  that  the 
plaintiffs  received  them  in  good  faith,  and  in 
the  regular  course  of  business." 

Where  an  assignment  of  a  mortgage  is  mads 
after  the  debt  becomes  due  the  assignee  is  en- 
titled to  no  other  or  greater  relief  than  the 
mortgagee  would  have  been  entitled  to.  Whit- 
n^  V.  Traynor,  74  Wis.  289,  42  N.  W.  267. 
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3>Iassachii8ett8     Suprenie    Judicial     Court — 
January  7,  1916. 

222  Mass.  389;  tlO  N.  B.  979. 


lBft«raaee  —  Pir«vislom  fmv  AT^iAaao« 
OB  Nonpaysient  •£  Premium. 

A  condition  in  a  policy  of  bealtii  and  ac- 
cident insurance,  voiding  it  for  nonpayment 
of  premiums,  is  valid  and  self-executing. 

Ezense  for  NomiiajrateBt  of  Premium. 

Under  a  condition  in  a  policy  of  health  and 
accident  insurance  voiding  it  for  nonpayment 
of  premiums,  failure  to  nay  is  not  excused 
by  illness  of  the  insured  before  the  payment 
was  due. 

Healtli  Inaiknuioe  —  Proof  of  Siekaess 
—  Timeliness. 

Where  a  policy  of  accident  and  health  in- 
surance required  proof  of  sickness  to  Jbe  made 
within  thirty  days  from  the  date  of  termina- 
tion of  the  disability,  and  the  insured  made 
a  claim  covering  a  year's  disability  in  good 
time,  but  the  claim  was  valid  only  for  the 
fint  month,  failure  to  give  the  notice  and 
proof  within  thirty  days  of  the  termination  of 
the  liability  of  the  company  did  not  forfeit 
the  policy. 

iBsvnuaoo  —  OoaetrBotios  of  Poliey* 

A  policy  of  insurance  being  a  written  con- 
tract, its  terms  must  be  given  a  reasonable 
construction,  and  not  stretched  beyond  their 
evident  meaning. 

CoaJlaement   to   Hovae  *-  Validity    of 
Provision. 

A  stipulation  in  a  policy  of  accident  and 
health  insurance  that  there  can  be  no  re- 
covery except  during  continuous  confinement 
within  the  house  is  reasonable  and  valid, 
where  the  rate  of  premium  is  based  upon  the 
unlikelihood  of  sudi  confinement. 

[See  note  at  end  of  this  case.] 

Wkat  CoBstitntes  OontiBBoiia  OobAbo- 

moBt  to  House. 

Where  a  policy  of  accident  and  health  in- 
surance provided  that  there  should  be  no 
liability  unless  the  insured  was  continuously 
confined  to  the  house,  evidence  that  the  in- 
sured stayed  two  weeks  in  his  own  house, 
went  to  his  sister's  house  and  stayed  two 
weeks,  went  to  the  city  hospital  for  three 
weeks  and  another  hospital  for  four  weeks, 
went  home,  went  to  a  town  several  miles  away 
and  entered  another  hospital,  fails  to  show 
liability  under  the  policy;  "continuously," 
nh  used  therein,  meaning  uninterruptedly,  in 
unbroken  sequence,  without  intermission  or 
cessation,  and  without  intervening  time,  and 
''within  the  house"  meaning,  in  the  absence 
of  some  exigency,  within  one  house. 

[See  note  at  end  of  this  case.] 
Ann.  Cas.  1918C. — 34. 


laavraafcee  —  OoBstmotioB  of  Polioy  — 
ITBambiBitoBS  Terms. 

Obscure  or  equivocal  words  and  phrases  in 
a  policy  of  insurance  must  be  construed 
strongly  against  the  insurer;  but  the  rule 
does  not  apply  where  the  words  are  so  plain 
as  to  leave  no  room  for  construction. 

Releases  —  AToidance  —  Misrepresenta- 
tion. 

Although  the  insured  kept  for  three  weeks 
a  draft  to  which  was  attadied  a  release  from 
liability,  and  then  cashed  it,  it  cannot  be 
said  that  as  a  matter  of  law  a  representation, 
in  securing  his  signature  thereon,  that  it  was 
a  receipt,  and  not  a  release,  was  not  a  false, 
material  representation. 
JEtetnm  of  ConsideratioB  for  Release. 

Where  the  insured  received  monev,  which 
he  alleged  was  a  part  payment,  and  the  in- 
surer alleged  was  full  payment,  for  a  loss, 
he  was  not  obliged,  in  suing  on  the  policy, 
to  make  tender  of  the  amount  received,  but 
it  might  be  trcAied  as  a  payment  on  account. 

On  report  from  Superior  Court,  Suffolk 
county. 

Action  by  Michele  Rocci,  plaintiff,  against 
Massachusetts  Accident  Company,  defendant. 
Case  reported  to  Supreme  Judicial  Court 
The  facts  are  stated  in  the  opinion.    Nsw 

XSIAL  OBDX&ED. 

Webster  A.  Chandler  for  plaintifli 
W.  0.  Cogswell  for  defendant. 

[341]  RuGO,  0.  J.—This  is  an  action  on  a 
policy  of  health  and  accident  insurance. 
There  was  evidence  tending  to  show  that  th« 
plaintiff  was  taken  ill  on  October  9,  1909. 
A  certificate  of  an  attending  physician  states 
that  on  December  16, 1910,  he  still  was  unable 
to  do  any  work. 

It  was  a  condition  of  the  policy  that  ''F. 
Failure  to  make  any  payment  on  or  before 
the  date  when  the  same  is  due  shall  terminate 
this  Policy.  ...  J.  Cancellation. — This 
policy  shall  terminate  and  cease  to  be  in  force 
upon  failure  to  pay  a  premium  when  due." 
[342]  The  provision  as  to  payments  was, 
"Regular  Payments.  $1.00  Monthly  Com- 
mencing December  1,  1906."  Another  pro- 
vision was,  **Notice  of  regular  payments  stip- 
ulated hereon  is  hereby  expressly  waived. 
Failure  to  comply  with  all  of  the  agreements, 
provisions  and  conditions  of  this  policy  shall 
invalidate  all  claims  hereunder."  There  was 
evidence  that  all  premiums  were  pai4  up  to 
December  1,  1909,  and  that  none  were  paid 
after  that  date.  This  provision  as  to  pay- 
ments is  valid  and  not  unusual  in  contracts 
of  this  sort.  Dolan  v.  Court  Good  Samaritan, 
No.  5910,  etc.  128  Mass.  437.  When  the  pay- 
ment due  on  January  1,  1010,  was  not  made, 
then  the  policy  became  cancelled  according 
to  its  own  terms  without  any  further  act^    It 
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is  a  self  executiag  provision.  Xo  claim  eaa 
be  made  to  benefits  whicli  otherwise  might 
have  accrued  after  that  date  of  the  avoidance 
of  the  policy  in  that  way.  Kidder  v.  United 
Qrder  of  Golden  Cross,  192  Mass.  326,  336, 
78  N.  E.  469;  OToole  v.  Jennings,  219  Masa. 
105,  106  N.  E.  201.  There  is  nothing  in  the 
terms  of  the  policy  or  in  the  circumstances 
disclosed  to  warrant  an  inference  that  the 
definite  and  explicit  words  as  to  cancellation  , 
for  nonpayment  of  premiums  are  not  to  be 
given  their  ordinary  signification.  The  fact 
that  illness  had  begun  before  the  payment 
was  due  does  not  excuse  payment.  There -can 
be  no  successful  contention  that  this  condi- 
tion was  waived  because  of  the  illness.  All 
liability  after  the  first  month  has  been  con- 
tested by  the  insurer.  There  is  no  liability 
after  January  1,  1910. 

The  jury  found  that  the  period  for  which 
the  plaintifif  was  entitled  to  recover  ended  on 
October  18,  1910.  The  policy  provided  that 
"proof  ...  of  any  sickness  for  which 
claim  can  be  made,  must  be  furnished  to  the 
Company  .  .  .  within  thirty  days  from 
the  date  ...  of  the  termination  of  dis- 
ability." Such  proof  was  filed  with  the  com- 
pany on  January  2,  1911.  It  is  contended 
that  this  was  not  a  compliance  with  the 
policy  and  that  the  plaintiff's  claim  thereby 
is  forfeited.  The  policy  provides  for  two  dif- 
ferent sick  benefits,  one  "Benefit  No.  6,"  a 
"Sickness  Indenmity"  payable  when  the  "in- 
sured by  reason  of  sickness  is  necessarily  and 
continuously  confined  within  the  house,"  and 
the  other,  "Benefit  No.  7,"  "Non-Confining 
Sickness  Indemnity/'  payable  when  "the  in- 
sured shall  be  wholly  and  continuously  dis- 
abled from  performing  every  duty  pertaining 
to  any  business  or  occupation."  The  equiv- 
alent of  "disability"  occurs  in  this  clause  and 
not  in  "Benefit  [343]  No.  6"  under  which  the 
plaintiff's  claim  arises.  While  the  policy  is 
not  very  clear  in  this  regard,  it  does  not  re- 
quire the  proof  to  be  ja&de  within  thirty  days 
after  the  end  of  the  period  for  which  the 
sick  benefit  is  claimed.  Apparently  there  is 
no  requirement  as  to  the  time  of  making  proof 
applicable  expressly  to  Benefit  No.  6.  But 
the  time  for  proof  as  to  both  sick  benefits  is 
the  same,  namely:  within  thirty  days  after 
the  "termination  of  disability."  Looking  to 
the  policy  for  a  definition  of  the  meaning  of 
these  words,  it  is  found  in  Benefit  No.  7  as 
quoted  above.  While  this  sometimes  may  be 
inconvenient  and  prolong  unduly  the  adjust- 
ment of  claims,  yet  it  seems  to  be  the  reason- 
able construction  of  the  policy.  It  follows 
^hat  it  could  not  be  ruled  as  matter  of  law 
that  the  proof  must  be  furnished  within  thirty 
days  after  the  termination  of  the  time  for 
which  the  plaintiff  was  entitled  to  indemnity. 
The  defendant's  eighth  request  for  ruling 
was  denied  rightly. 


The  ground  for  recovery  of  "Benefit  No.  6," 
which  the  plaintiff  claims,  is  stated  in  the 
policy  to  be  that  "the  insured  by  reason  of 
sickness  is  necessarily  and  conttniiously  eon- 
fined  within  the  house."  This  clause  was  em- 
bodied in  its  exact  words  in  a  request  for  in- 
structions. The  denial  of  this  request  was 
error.  A  policy  of  insurance  is  a  written 
contract.  Its  terms  are  to  be  given  a  reason- 
able" construction.  Each  party  is  entitled  to 
have  the  contract  interpreted  according  to  the 
words  used,  and  not  stretched  to  include 
gratuities  to  one  whose  misfortune  may  excite 
sympathy.  A  stipulation  that  there  can  be 
no  recovery,  except  for  a  period  while  the  in- 
sured is  continuously  confined  within  the 
house,  is  a  reasonable  one.  It  is  for  the 
parties  to  decide  whether  they  want  that  kind 
of  insurance.  Presumably,  the  rate  charged 
was  based  on  the  mnlikelihood  of  such  sick- 
ness continuing  for  a  long  period  as  compared 
with  a  simple  disability  sickness.  The  con- 
trast between  a  benefit  payable  for  a  sickness 
which  confines  the  insured  continuously  with- 
in the  house,  and  one  which  merely  disables 
him  from  all  business  or  employment,  is 
distinctly  made  in  the  policy  at  bar  and  a  dif- 
ferent rate  of  benefit  is  payable  for  each  kind 
of  sickness.  It  is  an  elementary  rule  in  the 
interpretation  of  contracts  that  whenever  rea- 
sonably practicable  every  word  shall  be  given 
effect.  It  must  be  presumed  that  words  have 
been  employed  for  the  purpose  of  expressing 
the  intent  of  the  parties,  llie  word  "con- 
tinuously" [844]  in  its  common  and  accepted 
significance  means  uninterruptedly,  an  un- 
broken sequence,  without  intermission  or  ces- 
sation, without  intervening  time.  While  it 
should  not  be  given  a  constricted  interpreta- 
tion as  applied  to  the  subject  matter,  so  as  to 
exclude  for  example  a  transfer  of  a  person 
seriously  ill  from  his  house  to  a  hospital  and 
back  again  or  other  imperative  removals,  it 
cannot  be  extended  to  include  frequent 
changes  from  one  house  to  another.  Such  s 
policy  of  insurance  as  that  here  in  contro- 
versy means  that  its  benefit  is  payable  only 
to  an  insured  suffering  from  such  serious 
malady  that  he  is  not  able  to  break  his  con- 
finement to  the  house  with  journeys  of  any 
substantial  character  outside  its  confines.  It 
is  too  plain  for  discussion  that  one  cannot 
be  "continuously  confined  within  the  house" 
and  at  the  same  time  take  a  trip  to  Italy. 
"Within  the  house"  naturally  means  one 
house  in  the  absence  of  some  exigency,  espe- 
cially when  construed  with  the  next  clause. 
which  requires  that  the  insured  be  "therein 
regularly  visited  by  a  legally  qualified  physi* 
cian."  It  is  difficult  to  see  how  an  insured 
who,  as  did  the  plaintiff,  remained  two  weeks 
in  his  own  house,  then  went  in  a  carriage  to 
his  sister's  house  in  Roxburv  where  he  stared 
two  weeks,  and  thereafter  was  three  weeks  in 
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the  city  hospital,  three  or  four  weeks  in  a 
different  hospital,  and  then,  after  another 
period  *at  home,  went  to  Medford,  a  city  sev- 
eral miles  north  of  Boston,  for  two  weeks,  and 
thereafter  was  at  still  another  hospital  in  the 
south  of  Boston,  can  be  said  with  any  due 
regard  to  the  meaning  of  words  to  have  been 
'^continuously  confined  within  the  house,  and 
.  .  .  therein  regularly  visited"  by  a  physi- 
cian.  The  widest  extension  of  which  these  < 
words  seem  susceptible  hardly  can  include 
such  frequent  interruptions  of  the  continuity 
of  confinement  within  the  house.  The  con- 
trast made  by  this  policy  between  '^Benefit 
Xo.  6"  and  "Benefit  No.  7,"  the  one  for  con- 
tinuous confinement  in  the  house  and  the 
other  for  business  disability,  cannot  be 
ignored  nor  construed  away.  Doubtless  as  to 
the  meaning  of  obscure  or  equivocal  words  or 
phrases,  the  presumption  is  against  the  in- 
surer, bv  whonr  the  contract  is  drawn.  Mc- 
Allister  v.  New  England  Mut.  L.  Ins.  Co.  101 
Mass.  558,  561,  3  Am.  Rep.  404;  Ferguson  y. 
Union  Mut.  L.  Ins.  Co.  187  Mass.  8,  14,  72 
N.  E.  358.  But  that  principle  does  not  ap' 
ply  where  tlie  words  are  so  plain  that  there 
is  no  room  for  construction.  Sawyer  v. 
Masonic  Protective  Assoc.  76  [345]  N.  H. 
276,  73  Atl.  168,  explaining  Scales  v.  Masonic 
Protective  Assoc.  70  N.  H.  490,  48  Atl.  1084? 
Bishop  V.  U.  S.  Casualty  Co.  99  App.  Div.  530, 
91  N.  Y.  S.  176;  ^ruzaa  v.  Peerless  Casualty 
Co.  Ill  Me.  308,  89  N.  E.  199.  Considerable 
liberality  of  construction  has  been  given  to  the 
words  "confinement  to  the  house,"  as  used  in 
health  insurance  contracts,  although  some 
decisions  have  gone  rather  far  in  applying 
these  words.  See  cases  collected  in  Ann.  Cas. 
1915A  260.  But  those  words  are  more  favor- 
able to  the  insured  than  those  employed  in 
the  present  policy.  The  defendant's  requests 
for  instructions  numbered  5,  6,  and  7  should 
have  been  granted  in  substance. 

The  plaintiff  signed  two  releases  of  all 
claims  under  the  policy,  one  attached  to  a 
draft  for  $50  and  the  other  a  separate  in- 
strument. He  testified  that  an  agent  of  the 
defendant^  after  some  discussion  about  settle- 
ment, said  to  him:  "/Here  is  a  draft;  that 
is  for  money  that  you  have  got  to  have. 
.  .  .  That  is  the  receipt  I  must  return  to 
the  company,  but  this  receipt  goes  without 
the  filling.  .  .  .  That  is  a  draft  for  money 
that  is  coming  to  you,  and  sign  up  here. 
.  .  .  That  is  the  receipt  that  I  must  return 
to  the  company,  that  you  received  the  money. 
.  .  .  Sign  here;'"  and  that  the  receipts 
were  not  read  to  him.  The  plaintiff  contended 
in  substance  that  this  was  a  payment  of  the 
first  month's  instalment  of  the  sick  benefit, 
and  that  he  was  induced  by  the  false  repre- 
sentations of  the  agent  to  sign  the  releases 
without  reading  them  or  knowing  their  con- 
tents.   The  plaintiff  kept  the  draft  with  the 


release  attached  several  days,  and  then  col- 
lected it.  Ill  at  is  a  strong  argument  as  to 
the  fact  of  knowledge  by  the  plaintiff.  The 
case  is  close  upon  this  point,  but  we  incline 
to  the  opinion  that  it  cannot  quite  be  said  as 
matter  of  law  that  a  representation  that  a 
paper  is  a  receipt,  when  in  truth  it  is  a  re- 
lease under  seal,  may  not  have  been  found 
to  have  been  a  material  false  representation. 
Freedley  v.  French,  154  Mass.  339,  28  N.  E. 
272;  McNamara  v.  Boston  El.  Ry.  197  Mass. 
383,  S3  N.  E.  878;  Barry  v.  Mut.  Lu  Ins.  Co. 
211  Mass,  306,  310,  97  N.  E.  779. 

The  plaintiff  was  not  obliged  to  tender  to 
the  defendant  the  $50  paid  him  when  the  re- 
lease was  signed.  That  might  be  treated  as 
a  payment  on  account.  Bliss  v.  New  York 
Cent.  eto.  R.  Co.  160  Mass.  447,  36  N.  E.  65, 
39  Am.  St  Rep.  504. 

The  result  is  that  the  answer  to  the  first 
question  cannot  be  pronounced  erroneous  in 
law.  It  is  an  issue  quite  separate  and 
[d46]  distinct  from  the  other,  and  it  appears 
that  the  error  which  vitiates  the  answer  to 
the  other  question  could  not  in  reason  have 
affected  this  one.  Hence  it  may  stand.  Sim- 
mons y.  Fish,  210  Mass.  563,  568,  97  N.  E. 
102;  Burke  v.  Hodge,  211  Mass.  156,  164, 
Ann.  Cas.  1913B  381,  97  N.  E.  920;  Norfolk 
Southern  R.  Co.  v.  Ferebee,  238  U.  S.  269, 
274,  35  S.  Ct.  781,  59  U.  S.  (L.  ed.)  1303. 

But  there  was  such  error  in  the  refusal  to 
give  appropriate  requests  for  instructions, 
that  the  answer  to  the  second  question  must 
be  set  aside  and  a  new  trial  had. 

So  ordered. 


KOTE. 

Moaalair  of  Term  ''Conllnecl  to  Hense" 
or  Similar  Plumse  in  Aoeident  or 
Healtli  laaarasoe  Polioy. 

The  rule  laid  down  in  Breil  y.  Claus  Groth 
Plattdutchen  Vereen,  84  Neb.  155,  18  Ann. 
Cas.  1110,  and  Home  Protective  Assoc,  v.  Wil- 
liams, 161  Ky.  146,  Ann.  Cas.  1915A  261, 
that  the  term  "confined  to  house"  or  a  sim- 
ilar phrase  in  an  accident  or  health  insur- 
ance policy  means  a  substantial  compliance 
with  the  requirement  suggested  hy  the  lan- 
guage used  and  is  not  to  be  construed  literally 
so  as  to  defeat  a  recovery  on  such  a  policy 
where  the  insured  leaves  the  house  for  the 
purpose  of  taking  the  air,  or  to  visit  his 
physician,  finds  support  in  one  recent  case. 
American  Assur.  Co.  v.  Dickson,  34  Ohio  Cir. 
Ct.  Rep.  313. 

But  in  other  recent  cases  in  each  of  which 
it  appeared  that  the  insured  did  not  substan- 
tially comply  with  this  restriction,  it  has 
been  h»<ld  thai  he  could  not  recover  on  th€ 
policy.    Pirscher  v.  Casualty  Co.  of  America 
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(Md.)  102  Atl.  546;  American  L.  etc.  Ins.  Ga 
V.  Nirdlinger,'  113  Miss.  74,  73  So.  875; 
Hakspacher  v.  Aetna  Beneficial  Assoc.  55  Pa. 
Super.  Ct.  410;  Guay  v.  Provident,  etc.  Ins. 
Co.  46  Quebec  Super.  Ct,  187,  20  Dominion  L. 
Kep.  978.  In  the  case  last  cited  it  appeared 
that  the  insured  took  out  an  accident  policy 
which  contained  a  clause  limiting  recovery  to 
cases  where  he  was  confined  to  the  house.  He 
had  neurasthenia  which  incapacitated  him 
from  working,  but  he  did  not  stay  in  the 
house,  outdoor  life  being  one  of  the  best 
means  of  combating  this  disease.  The  court 
held  that  he  could  not  recover  on  the  policy. 
Haying  in  substance  that  while  it  was  very 
true  that  in  certain  cases  cited  by  the  plain- 
tiff, among  others,  Hoffman  v.  Michigan 
Home,  etc.  Assoc.  128  Mich.  323,  87  N.  W. 
265,  54  L.R.A.  746,  the  words  ^'confined  to  the 
house"  had  been  interpreted  as  not  excluding 
visits  to  see  the  doctor  or  those  occasional 
outings  ordered  by  the  doctor,  the  departures 
of  the  insured  from  the  house  were  not  occa- 
sional but  usual. 

In  Pirscher  v.  Casualty  Co.  of  America 
(Md.)  102  Atl.  546,  it  appeared  that  the 
plaintiff  was  insured  under  an  accident  and 
health  policy  which  provided  for  a  weekly 
indemnity  for  the  period  of  continuous  total 
disability  during  which  he  should  be  neces- 
sarily confined  to  the  house.  He  was  taken 
sick  but  continued  to  go  to  his  ofiice  for  short 
intervals  each  day.  He  also  went  to  his 
physician's  office  for  treatment,  played  golf, 
and  later  paid  a  short  yisit  to  Atlantic  City. 
The  court  held  that  visits  to  his  office  during 
practically  all  but  two  days  of  the  period  for 
which  he  claimed  indemnity  and  the  trans- 
action of  business  or  giving  directions  there 
were  not  a  substantial  compliance  with  the 
terms  of  his  policy  which  prorided  for  pay- 
ment during  the  time  that  the  insured  should 
be  ''necessarily  confined  to  the  house,"  and 
that  he  could  not  recover  on  the  policy. 

The  reported  case  holds  under  a  policy 
of  health  insurance  providing  indemnity  for 
the  period  when  the  insured  was  "continu- 
ously confined  within  the  house"  that  out-of- 
door  trips  even  for  exercise  recommended  by 
his  physician  broke  the  continuity  of  the 
confinement.  On  a  second  trial  of  the  case 
(Rocci  V.  Massachusetts  Ace.  Co.  226  Mass. 
545,  116  N.  E.  477 ) ,  it  was  held  that  the  fact 
that  the  insured  was  moved  from  one  house 
to  another  where  he  could  get  better  care  dur- 
ing his  illness  did  not  necessarily  break  the 
continuity  of  the  confinement.  The  court 
said ;  "There  may  be  said  to  be  three  degrees 
of  sickness.  The  first  degree  is  when  the  pa- 
tient is  confined  to  his  bed.  The  second  degree 
is  when  he  is  not  confined  to  his  bed  but  is 
confined  to  the  house.  And  the  third  degree  is 
when  he  is  too  sick  to  work  but  is  not  confined 
to  the  house.    By  the  construction  of  it  the 


clause  of  the  policy  here  in  question  (that 
the  insured  by  reason  of  sickness  is  neees- 
saxily  and  continuously  confined  within  the 
house')  is  a  requirement  that  the  second  of 
these  degrees  of  sickness  should  in  fact  exist. 
There  is  no  break  in  the  continuity  of  the  in- 
sured's sickness  of  the  required  degree  in  the 
cases  covered  by  the  defendant's  concessi<m, 
because  by  the  true  construction  of  this  clause 
ol  the  policy  what  is  required  is  a  degree  of 
sickaees,  not  the  literal  fact  of  staying  in  the 
house  under  all  the  circumstances.  For  thi 
same  reason  there  is  no  break  in  the  con- 
tinuity of  confinement  'within  the  house'  in 
a  case  where  there  is  an  exigency  for  a  re- 
moval from  one  house  to  another  and  the  in- 
sured is  removed  in  the  way  in  which  the 
plaintiff  was  removed  in  the  case  at  bar. 
Ordinarily  a  person  confined  to  the  house  by 
sickness  is  confined  to  one  house.  But  if  an 
exigency  arises  one  confined  to  the  house  by 
sickness  (and  for  the  matter  of  that  one  con- 
fined by  sickness  to  his  bed)  can  be  carried  to 
another  house.  Where  a  person  confined  to 
his  bed  or  to  the  house  by  sickness  is  carried 
to  another  house  (as  the  plaintiff  was  carried 
in  the  case  at  bar)  it  is  a  question  for  the 
Jury  whether  the  fact  that  he  was  carried  to 
the  other  house  showed  that  he  was  not  sick 
to  the  degree  described  on  the  one  hand  or 
on  the  other  hand  whether  there  was  an 
exigency  which  made  it  necessary  that  he 
should  be  carried  to  the  other  house  though 
he  was  sick  to  the  required  extent." 


OOOMB8 

v. 

SaiTTHERK    WISCONSIN    BAI^-WAT 

OOMPANT. 

Wisconsin  Supreme  Comrt-^anuary  11,  1916. 

ie2  WU.  Ill;  15S  N.  W.  929. 


of    Passeasevs    —    Kulea    — 
lUdiiis  on  PlAtf omi. 

A  street  car  companjr's  rule  that  its  con- 
ductor should  request  passengers  to  enter  the 
car  and  move  forward  and  endeavor  to  keep 
the  rear  platform  clear  at  all  times,  adopted 
to  promote  the  safety  of  passengers  and  the 
efficiency  of  the  service,  is  a  proper  and  rea- 
sonable rule  to  which  passengers  are  boimd  to 
conform  when  its  requirements  can  be  reason- 
ably enforced;  so  that,  where  plaintiff,  on 
request,  refused  to  leave  the  rear  platfoYm 
and  enter  the  car,  where  there  was  standing 
room,  though  at  the  rear  entrance  it  appeared 
to  be  crowded,  and  the  conductor,  after  a  re- 
peated  request,    attempted   to   put   him  off. 
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but  did  not  saeeeed,  and  did  not  make  any 
wanton  or  recklcas  assault,  plaintiff  cannot 
recover. 
[See  note  at  end  of  this  ease.] 

4 

Appeal  from  Circuit  Court,  Dane  county: 
STEVI5.SS,  Judge. 

Motion  by  F.  W.  Coombs,  plaintiff,  against 
Southern  Wisconsin  Railway  Company,  de- 
fendant. Judgment  for  plaintiff.  Defend- 
ant appeals.    Rjcvbssed. 

[Ill]  This  is  an  action  to  recover  dam- 
ages for  injuries  alleged  to  have  been  caused 
by  on  attempted  wrongful  ejection  of  plaintiff 
by  one  of  defendant's  conductors  from  a  street 
car.  Plaintiff  alleges  that  his  hand  was  cut 
and  torn  and  that  he  suffered  great  mortifi- 
cation and  injury  to  his  feelings  by  reason  of 
liueh  unlawful  assault  and  battery. 

The  defendant  operates  a  street-car  system 
in  the  city  of  Madison.  The  plaintiff,  a  man 
about  forty-four  years  of  age,  boarded  one 
of  the  defendant  company's  pay-as-you-enter 
street  cars  at  the  corner  of  Ingersoll  and 
Jenifer  streets  of  the  city.  Five  other  persons 
boarded  the  car  at  this  point.  [112]  The 
plaintiff  was  the  last  of  this  group  of  persona 
to  step  into  the  vestibule  of  the  car.  The 
other  passengers  paid  their  fares  and  passed 
from  the  vestibule  into  the  car.  The  plaintiff 
after  paying  his  fare  stepped  back  into  the 
left-hand  portion  of  the  rear  vestibule  and  re- 
mained standing  there.  The  conductor  asked 
the  plaintiff  to  step  Into  the  car,  but  the 
plaintiff  indicated  that  there  was  no  room  in 
the  car  and  stated  that  he  would  remain 
where  he  was.  The  conductor  then  told 
plaintiff  to  step  into  the  car  or  get  off,  and 
that  if  plaintiff  did  neither  he  would  stop  the 
car  and  eject  plaintiff.  The  plaintiff  made  no 
response  to  this  remark  of  the  conductor,  but 
declined  to  step  into  the  car.  The  evidence  is 
not  clear  as  to  whether  the  conductor  at- 
tempted to  eject  plaintiff  at  the  next  crossing 
(Brearly  street)  or  at  the  third  crossing 
(Livingston  street).  The  testimony  as  to  the 
number  of  people  standing  in  the  aisle  of  the 
car  varies  widely;  one  witness  estimates  it 
as  high  as  from  twelve  to  fifteen,  while  other 
witnesses  estimate  it  at  a  less  number.  The 
conductor  stopped  the  car  at  one  of  these 
crossings  and  told  the  plaintiff  to  get  inside 
or  he  would  put  him  off.  Plaintiff  refused  to 
step  into  the  car,  whereupon  the  conductor 
signaled  for  the  motorman  to  come  to  the 
rear  platform  and  then  took  hold  of  plaintiff 
and  attempted  to  eject  him  from  the  car.  He 
did  not  succeed  because  of  the  resistance  of- 
fered by  the  plaintiff.  The  motorman  advised 
letting  the  matter  rest  |or  the  present  and 
reporting  it  to  the  inspector  upon  reaching 
the  business  district  of  the  city.  The  con- 
ductor then  desisted   in  his  effort  and  the 


plaintiff  rode  about  a  mile  to  his  destination 
in  the  rear  vef^tibule,  where  the  conductor  re- 
ported the  entire  matter  to  the  inspector. 
The  evidence  tends  to  show  that  several  pas- 
sengers got  on  the  oar  within  the  next  two  or 
three  blocks  after  the  plaintiff  had  boarded 
the  car,  while  only  a  possible  two  left  the 
car,  and  that  all  of  these  passengers  found 
standing  room  inside  of  the  car.  It  also  ap- 
pears that  there  was  standing  room  in  the 
aisle  of  the  car  for  at  least  [113]  eighu  to 
ten  more  passengers  when  plaintiff  was  re- 
quired to  step  into  the  car,  though  the  aisle 
appeared  to  be  filled  near  the  entrance  where 
the  plaintiff  stood.- 

The  court  submitted  the  case  to  the  jury, 
who  rendered  a  special  verdict  finding 
(1)  that  Mr.  Coombs,  under  the  circum- 
stances, was  not,  as  a  reasonably  prudent 
man,  required  to  step  into  the  car  when  asked 
to  do  so  by  the  conductor;  (2)  that  the  con- 
ductor used  more  force  than  was  reasonably 
necessary  to  eject  plaintiff  from  tiie  car; 
(3)  that  the  conductor  was  actuated  by 
malice  and  vindictiveness  in  attempting  to 
eject  the  plaintiff;  (4)  that  the  defendant 
company  ratified  such  malicious  and  vindic- 
tive action;  (5)  that  such  malicious  or  vin- 
dictive action  on  the  part  of  the  conductor 
was  not  within  the  scope  of  his  employment ; 
(6)  assessed  plaintiff's  compensatory  dam- 
ages at  $360;  and  (7)  assessed  plaintiff's 
punitory  damages  at  $50.  The  court  denied 
the  right  to  punitory  damages  and  judgment 
was  entered  for  the  plaintiff  in  the  sum  of 
$850  compensatory  damages,  together  with 
the  costs  and  disbursements  of  this  action. 
Prom  such  judgment  this  appeal  is  taken. 

* 

Jones  d  Schuhring  for  appellant. 
Olin,   Butler,   Stehhina   d   Stroud  for   re- 
spondent. 

SiEBECKEB,  J. — ^The  defendant  company  had 
adopted  the  following  as  one  of  its  regula- 
tions for  the  conduct  of  its  business:  "The 
conductor  shall  request  passengers  to  enter 
the  car  and  move  forward,  endeavoring  to 
keep  the  rear  platform  clear  at  all  times."  Mr. 
Montgomery,  vice-president  and  superintend- 
ent, testified  that  this  rule  was  promulgated 
and  enforced  to  promote  safety  of  passengers 
and  efficiency  in  service  in  the  conduct  of  the 
business.  An  orderly  and  expeditious  man- 
agement is  essential  to  carry  on  a  street -car 
business  and  the  requirements  imposed  on  pas- 
sengers by  this  [114]  rule  tend  to  promote 
these  objects.  Yorton  v.  Milwaukee,  etc. 
R.  Co.  54  Wis.  234,  11  N.  W.  482,  11  Am. 
Rep,  23;  Bass  v.  Chicago,  etc.  R.  Co.  36  Wis. 
460,  17  Am.  Rep.  495.  The  provisions  of 
the  regulation  are  therefore  proper  and  rea- 
sonable and  passengers  must  conform  there- 
with under  all  circumstances  and  conditions 
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when  its  requirements  can  be  reasonably  en- 
forced. The  question  arises,  Was  the  plaintiff 
justified  in  refusing  to  comply  with  the  con- 
ductor's attempted  enforcement  of  the  rule 
at  the  time  here  in  question  ?  It  was  held  in 
the  Yorton  Case  that  the  conductor  in  charge 
of  a  railroad  passenger  train  has  the  right  to 
eject  a  passenger  from  the  car  when  such  pas- 
senger refuses  to  comply  with  a  reasonable 
regulation  that  is  sought  to  be  enforced  for 
the  proper,  safe,  and  efficient  conduct  of  the 
business.  Responsibility  for  the  enforcement 
of  such  regulation  must  rest  with  those  who 
are  in  control  of  the  business.  In  this  case 
such  duty  was  imposed  on  the  conductor  who 
was  in  charge  of  the  car,  and  it  devolves  upon 
passengers  to  comply  with  the  conductor's 
enforcement  of  the  rule  if  they  can  reason- 
able do  so.  ''In  such  cases,  as  in  others,  it 
would  not  comport  with  the  comfort  and  con- 
venience of  the  passengers,  nor  always  with 
their  safety,  for  some  of  them  to  assert  their 
rights  with  a  strong  hand.  And  the  safety 
and  comfort  of  the  passengers  generally  are 
not  to  give  way  to  the  safety  or  convenience 
of  one  or  of  a  few."  Bass  v.  Chicago,  etc.  R.  Co. 
36  Wis.  450,  462.  It  is  plain  that  the  con- 
ductor of  the  street  oar  in  question  was  vested 
with  the  authority  of  the  company  to  enforce 
{he  provisions  of  this  regulation  and  that  it 
was  incumbent  on  plaintiff  to  comply  with 
the  conductor's  request  to  step  into  the  car, 
unless  the  facts  and  circumstances  of  the  case 
show  that  he  could  not  do  so.  The  trial 
court  submitted  the  inquiry  to  the  jury 
whether  the  plaintiff  ''ought,  as  a  reasonably 
careful  and  prudent  person,  to  have  entered 
the  car"  when  the  conductor  requested  him  to 
do  BO.  This  direction  to  the  jury  is  the 
equivalent  of  vesting  the  plaintiff  with  the 
right  to  determine  whether  or  not  ordinary 
[115]  care  and  prudence  required  him  to  com- 
ply with  the  regulation  under  the  facts  and 
circumstances,  and  runs  counter  to  the  right 
and  authority  of  the  conductor  to  enforce  the 
regulation.  The  facts  and  circumstances 
shown  by  the  record  did  not  justify  plaintiff 
in  refusing  to  comply  with  the  request  of  the 
conductor  to  step  into  the  car.  It  appears 
without  contradiction  that  the  car  in  question 
had  an  inside  aisle  capacity  of  standing  room 
for  at  least  thirty  passengers  and  that  at  the 
most  not  to  exceed  fifteen  passengers  occupied 
this  space  when  plaintiff  refused  to  comply 
with  the  regulation.  It  also  appears  that 
the  four  passengers  who  entered  the  car  with 
the  plaintiff  readily  passed  into  the  aisle  and 
that  other  passengers  entered  the  aisle  im- 
mediately after  plaintiff  refused  to  comply 
with  the  conductor's  request  and  occupied 
room  which  had  not  been  occupied  by  pas- 
sengers leaving  the  car.  It  is  obvious  that 
there  was  standing  room  for  plaintiff  in  the 
aisle  of  the  car  when  the  conductor  requested 


him  to  step  in.  Under  the  conditions  it  was 
his  duty  to  comply  with  the  conductor's  re- 
quest or  leave  the  car,  and  his  wilful  refusal 
to  do  either  authorized  the  conductor  to  re- 
move him  from  the  car,  and  the  attempted 
ejection  under  the  circumstances  was  not  an 
unlawful  act  on  the  part  of  the  conductor.  It 
is  manifest  that  the  conductor  wholly  failed 
to  use  sufficient  force  to  overcome  plaintiff's 
resistance  and  that  plaintiff  made  no  case 
for  a  wanton  and  reckless  assault  upon  him. 
It  is  considered  that  the  evidence  fails  to 
establish  a  cause  of  action  and  that  the  com- 
plaint must  be  dismissed. 

By  the  CO0BT. — The  judgment  appealed 
from  is  reversed,  and  the  cause  remanded  to 
the  circuit  court  with  direction  to  award 
judgment  dismissing  plaintiff's  complaint. 

KOTB. 

Validity  and  Enf  oreeaaaat  of  Rule  of 
Carrier  Proliibitins  Paaaengexs  from 
Riding  on  Platform. 

ValidiPy. 

A  carrier  of  passengers  has  an  imdoubted 
right  to  make  reasonable  rules  with  respect 
to  the  carriage  of  its  passengers  and  it  has 
been  said  that  it  is  the  duty  of  a  carrier  to 
make  and  enforce  such  rules  as  will  insure 
the  safety  and  comfort  of  passengers.  See  4 
R.  C.  L.  tit.  Carriers,  p.  1055.  Accordingly 
the  courts  are  unanimous  in  holding  that  a 
rule  of  a  common  carrier  prohibiting  pas- 
sengers from  riding  either  on  the  front  or 
the  rear  platform  of  a  car  is  reasonable  and 
valid.  Dobbins  v.  Little  Rock  R.  etc.  Co.  79 
Ark.  86,  9  Ann.  Cas.  84,  96  N.  W.  794;  Wills 
V.  Lynn,  etc.  R.  Co.  129  Mass.  351 ;  Tompkins 
v.  Boston  Elev.  R.  Co.  201  Mass.  114,  87  N. 
B  488,  131  A.  S.  R.  892,  20  L.R.A.(N.8.) 
1063;  Liversidge  v.  Berkshire  St.  R.  Co.  210 
Mass.  234,  96  N.  E.  665,  36  L.R.A.(N.S) 
993;  Montgomery  v.  Buffalo  R.  Co.  24  App. 
IMv.  454,  48  N.  Y.  S.  849;  Cincinnati,  etc.  R. 
Co.  V.  Lohe,  68  Ohio  St  101,  67  N.  E.  161, 
67  L.R.A.  637;  McMillan  v.  Federal  St.  etc. 
R.  Co.  172  Pa.  St.  528,  33  Atl.  560;  Kirk  v. 
Seattle  Electric  Co.  58  Wash.  283,  108  Pae. 
605,  31  L.R.A.(N.S.)  991.  See  also  O'Neill 
v.  Lynn,  etc.  R.  Co.  165  Mass.  371,  29  N.  E. 
630;  Lyons  v.  Broadway,  etc.  R.  Co.  10  N.  Y. 
S.  237,  32  N.  Y.  St.  Rep.  232.  And  see  the 
reported  case. 

In  Montgomery  v.  Buffalo  R.  Co.  supra, 
the  court  said:  ''In  this  particular  case  the 
rule  which  the  defendant  had  adopted,  and 
which  required  passengers,  for  their  own  pro- 
tection and  safety,  to  take  seats  inside  the 
cars  instead  of  standing  upon  the  rear  plat- 
form, was  obviously  reasonable  and  proper, 
and  it  was  so  regarded  by  the  learned  trial 


COOMBS  y.  SOUTHERN  WISCONSIH  R.  CO. 

162  WU.  Ill, 


635 


court.  XhiB  being  the  case,  it  follows  that 
its  enforcement  by  the  defendant  in  any  rea- 
sonable manner,  even  to  the  forcible  expulsion 
from  its  ears  of  passengers  who  refused  to 
comply  with  its  requirementa,  was  justifi- 
able." 

JBnforcemenU 

It  has  hean  held  that  a  common  carrier  may 
eject  a  passenger  who  refuses  to  comply  with 
its  rule  prohibiting  the  riding  on  the  plat- 
form of  ita  cars,  provided  no  more  force  is 
used  than  is  necessary.  Dobbins  v.  Little 
Kock  B.  etc.  Co.  79  Ark.  85,  9  Ann.  Cas.  84, 
95  S.  W.  794;  Montgomery  v.  Buffalo  R.  Co. 
24  App.  Div.  464,  48  N.  Y.  S.  849  (affirmed  in 
165  N.  Y.  139,  58  N.  E.  770);  Meyer  v. 
Second  Ave.  R.  Co.  8  Bosw.  (N.  Y.)  305;  Mc- 
Millan V.  Federal  St.  etc.  R.  Co.  172  Pa.  St. 
523,  33  Atl.  560;  Kirk  v.  Seattle  Electric  C6. 
58  Wash.  283,  108  Pac.  604,  31  L.R.A.(N.S.) 
991. 

In  Montgomery  y.  Buffalo  R.  Co.  supra,  it 
appeared  that  the  plaintiff,  a  passenger,  en- 
tered one  of  the  defendant's  cars  and  stationed 
himself  on  the  rear  platfdrm  thereof.  The 
conductor  asked  him  to  step  inside  the  car. 
He  refused,  saying  that  he  was  suffering 
from  a  headache  and  he  was  afraid  he  would 
Tomit,  if  riding  in  the  car.  The  conductor 
thereupon  ejected  him.  It  was  held  that  the 
oompsny  was  justified  in  thus  enforcing  its 
rule.  The  court  said:  ''At  the  first  blush  it 
would  seem  that  a  passenger  upon  a 'street 
car  who  asserts  that  he  is  suffering  from  ill- 
ness of  any  kind  ought  to  be  permitted  to  ride 
wherever  he  would  suffer  the  least  incon- 
venience and  discomfort,  even  if  some  rule  of 
the  carrier  is  thereby  violated.  But  what 
would  be  the  inevitable  result  if  such  a 
theory  were  adopted  and  put  into  actual 
practice?  Street  railroad  companies,  like  the 
defendant,  would  establish  rules  designated 
to  regulate  and  fmciliate  the  business  for 
which  they  were  ineorporated,  as  well  as  to 
promote  the  safety  of  passengers  riding  upon 
their  cars;  eourts  would  declare  such  rules 
proper  and  reasonable,  and  yet  anybody  and 
everybody  who  preferred  to  ride  upon  the  plat- 
form of  a  car  might  do  so  by  simply  inform- 
ing the  conductor  that  he  was  suffering  from 
a  headache  and  did  not  consider  it  conducive 
to  his  health  or  agreeable  to  his  inclination 
to  go  inside.  And  thus  a  rule  which,  in  the 
interest  of  the  traveling  public,  ought  to  be 
rigidly  enforced  would  soon  become  a  dead 
letter  as  to  every  person  who,  for  any  rea«- 
son,  desired  to  evade  the  same.  For,  if  its  en- 
forcement was  attempted  under  circumstances 
Buch  as  have  been  suggested  by  way  of  illus- 
tration, it  would  only  be  necessary  for  a 
party  ejected  to  bring  an  action  for  damages, 
swear  that  he  was  suffering  from  some  trifling 


ailment,  and  his  right  to  recover  would  be 
indisputably  established,  as  from  the  very 
nature  of  things  it  would  be  impossible  to 
prove  that  his  statement  was  untrue. 
.  And  it  may  be  added  that  the  fact 
that  the  enforcement  of  rules  may  occasion- 
ally be  attended  with  inconvenience  to  the 
traveling  public  furnishee  no  sufficient  rea- 
son for  their  nonenforcement  at  the  option 
of  the  person  inconvenienced,  provided  the 
rules  are  reatonable  and  proper;  but,  with- 
out attempting  to  establish  a  precedent  for 
every  possible  emergency,  it  is  sufficient  to 
say  that  the  facts  of  this  case  do  not  seem 
to  relieve  the  plaintiff  from  the  operation  of 
the  principle  which  we  think  is  applicable  to 
and  should  be,  generally  speaking,  control* 
ling  in  cases  of  this  character.  As  has  al* 
ready  been  su^ested,  the  defendant's  con- 
ductor had  nothing  but  the  word  of  the  plain- 
tiff to  indicate  that  the  latter  was  in  any 
physical  distress;  and,  if  he  was  bound  to 
accept  hifl  statement,  he  would  be  equally 
bound  to  accept  the  statement  of  every  other 
person  who,  for  any  reason,  preferred  the 
platform  to  the  inside  of  the  car.  We  think 
that,  in  the  oircumstanees  of  this  case,  he  was 
under  no  obligation  to  do  this,  but  that,  on 
the  oimtrary,  it  was  his  duty  to  enforce  the 
rule  of  the  company  in  whose  service  he  waa 
engaged.  If  the  plaintiff  was  unwilling  to 
conform  to  that  rule,  it  was  his  duty  to 
leave  the  car.  Refusing  to  do  this,  the  con- 
ductor was  justified  in  removing  him;  and, 
as  it  was  virtually  conceded  that  no  unneces- 
sary force  was  employed  to  accomplish  his 
r^noval,  we  do^aiot  see  that  any  cause  of 
action  was  made  out,  and  in  our  opinion  the 
trial  court  should  have  so  held." 

In  McMillan  v.  Federal  St.  etc.  R.  Co.  172 
Pa.  St.  523,  38  Atl.  560,  it  appeared  that  the 
plaintiff  was  riding  on  the  platform  of  one 
of  the  defendant's  cars.  The  condnctor  asked 
him  to  step  inside  the  ear.  He  refused  to  do 
so,  saying  that  he  was  not  going  far.  The 
conductor  then  ejected  him.  It  was  held  that 
the  conductor  was  justified  in  doing  so.  The 
court  said:  ''The  rule  of  the  company  was 
a  reasonable  one,  intended  to  secure  the  safety 
and  comfort  of  passengers.  It  was  the  dut^ 
of  the  plaintiff  to  obey  it  and  the  right  of 
the  company  to  enforce  it.  Cases  might 
arise  in  which  it  would  seem  that  the  rule 
should  not  be  rigidly  enforced,  or  an  im- 
mediate compliance  with  it  xequired,  as  where 
the  passenger  was  at  the  point  of  alighting 
and  his  presence  for  a  few  moments  on  the 
platform  would  not  endanger  or  inconven- 
ience an3r€iie.  But  the  neeesaity  for  the  en- 
forconent  of  the  rule  is  not  to  be  determined 
by  the  passenger.  A  rule  that  might  be  sus- 
pended at  his  will  would  cease  to  be  a  rule. 
The  management  of  the  car  in  all  matters 
which  relate  to  the  ccmduct  of  passengers  is 
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with  the  conductori  and  ordinarily  the  en- 
forcement or  snapension  of  a  rule  mast  rest 
with  him.  A  passenger  in  any  event  would 
have  no  right  to  complain  of  the  enforcement 
of  a  reasonable  rule  unless  he  had  stated  to 
the  conductor  an  adequate  reason  for  its  sus- 
pension in  this  case.  This  the  plaintiff  did 
not  do.  He  testified  that  he  told  the  con- 
ductor that  he  was  not  going  far  enough  'to 
justify'  him  in  going  into  the  car,  because  if 
he  went  in  and  sat  down  he  would  have  to 
come  right  out  again ;  that  he  would  be  at  his 
stopping  place,  and  there  was  no  use  in  his 
going  in ;  that  he  'was  not  going  far  enough  to 
go  in'  and  'it  was  not  worth  while  to  go  in.' 
When  aeked  by  the  conductor  how  far  he 
was  going  his  only  reply  was  'Not  far.' 
This  was  coupled  with  the  assertion  that  he 
would  notjgo  in.  His  statement  that  he  was 
not  going  far,  with  his  refusal  to  say  how 
far,  gave  the  conductor  no  information.  He 
might  have  meant  a  square  or  a  mile.  That 
he  rode  some  distance  during  the  controversy 
before  the  car  was  stopped  and  afterwards 
attempted  to  get  on  and  finish  his  journey 
cast  serious  doubt  upon  his  good  faith  and 
confirmed  the  suspicion  of  want  of  -candor 
which  his  previous  conduct  had  indicated.  He 
undertook  to  make  himself  the  judge  of  the 
necessity  for  the  enforcement  of  the  rule.  In 
this  he  was  wrong." 

But  the  ejeetion  must  be  for  the  purpose 
of  enforcing  the  rule  and  no  more  force  must 
be  used  than  is  necessary  to  accomplish  this 
object.  New  Jersey  Steamboat  Co.  v.  Brock- 
ett,  121  U.  S.  687,  7  S.  Ct.  1039,  SO  U.  8. 
(L.  edO  1049;  Smith  v.  l^^hattan  B.  Go. 
18  N.  Y.  S.  769.  See  also  Whittington  v. 
Philadelphia,  etc.  B.  Co.  (Del.)  93  Atl.  563. 

In  Smith  v.  Manhattan  B.  Co.  supra,  it  ap- 
peared that  the  plaintiff  had  entered  the  de- 
fendant's elevated  car  by  the  rear  platform. 
While  in  the  inside  of  the  car  he  was  ejected 
by  the  defendant's  servants.  It  was  held  that 
the  ejection  was  unwarranted.  The  court 
said:  "But  the  defendant  oontends  that,  be- 
cause the  plaintiff  boarded  the  train  in  a 
manner  forbidden  by  its  rales,  its  servants 
were  justified  in  inflicting  upon  him  the  in« 
juries  of  which  he  complains.  Conceding  that 
the  plaintiff  entered  the  car  irregularly,  the 
question  is,  did  that  fact  alone  authorize  the 
defendant  to  eject  him?  The  rule  violated 
did  not  interdict  access  to  the  car,  but  only 
access  in  a  specific  mode.  The  plaintiff  had 
paid  his  fare.  He  had  a  right  to  go  hy  that 
train.  He  was  in  a  place  appropriated  to 
pasisengers,  and  at  the  time  of  the  assault  he 
was  in  no  way  misconducting  hianelf.  The 
attempt  to  put  him  off  was  not  beeaose  he 
was  where  he  had  no  ri?ht  to  be,  but  ^solely 
because  he  had  got  in  ^he  proper  place  in 
an  improper  manner.  The  wrong  of  which  he 
is  accused  is  not  in  being  on  tiie  train,  but  in 


so  getting  on  the  train.  He  was  not  in  delict 
after  being  in  the  car.  Although  where  he  liad 
a  perfect  right  to  be,  the  effort  to  eject  him 
was  made  merely  because  of  antecedent  miscon- 
duct in  reaching  the  place  for  the  privilege  of 
occupying  which  he  had  paid  his  money.  Hi» 
presence  on  the  train  being  rightful,  no  mat- 
ter what  the  irregularity  in  getting  there, 
his  removal  would  necessarily  have  been 
wrongful.  Undoubtedly  the  defendant  has 
authority  to  enforce  observance  of  its  regula- 
tions; but  by  preventing,  not  by  punishing, 
the  breach  of  them.  The  defoidant  has  no 
power  of  retribution,  and  is  incapable  of  com- 
pelling conformity  to  its  rules  by  the  imposi- 
tion of  a  penalty.  But  the  ejecting  plaintiff 
for  an  act  already  accomplished  woidd  have 
involved  a  forfeiture  of  his  right  to  be  carried 
on  that  train.  Only  by  present  or  prospec- 
tive, and  not  by  past,  misconduct,  does  a  pas- 
senger lose  his  privileges.  In  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637,  7 
S.  Ct.  1039,  30  U.  S.  (L.  ed.)  1049,  a  passen- 
ger voluntarily  put  himself  in  a  place  from 
which  the  rules  of  the  company  excluded  him. 
and  while  there  was  assaulted  by  the  com- 
pany's servants.  Held»  that  nevertheless  'the 
company  was  bound  to  fumiah  him  safe 
transportation,  and  to  indemnify  him  for  in- 
juries caused  by  the  improper  conduct  of  its 
servants.'  The  adjudication  that  the  wrong- 
ful presence  oi  a  passenger  at  a  forbidden 
locality  on  the  vehicle  does  not  forfeit  bis 
right  to  transportation  negatives  the  propo- 
sition that  his  right  to  carriage  when  aboard 
is  lost  by,  a  breach  of  regulation  in  getting 
aboard.  Hitherto  the  argument  was  pro- 
ceeded on  the  postulate  that,  when  the  at- 
tempt was  made  to  eject  the  plaintiff,  he  was 
on  the  train  by  virtue  of  an  irregular  entry. 
But  at  Hanover  square  he  left  the  train,  and 
then  re-entered  it  without  resistance  or  re- 
monstrance from  the  defendant.  Having  orig:- 
inally  a  ri^t  to  conveyance  by  that  train, 
and  being  now  on  it  by  no  breach  of  regula- 
tion or  other  misconduct,  the  attempt  to 
eject  him  was  an  utterly  inexcusable  outrage, 
for  which  the  defendant  might  well  have  been 
chastised  by  a  much  heavier  verdict  than  that 
of  which,  without  reason,  it  complains." 

In  Tanger  v.  Southwest,  etc.  B.  Co.  85  Mo. 
App.  28,  it  appeared  that  the  plaintiff  while 
standing  on  the  rear  platform  ai  the  defaid- 
ant's  car  stepped  on  a  rope  attached  to  the 
wire  pole,  causing  the  wire  pole  to  fall.  Tlie 
conductor  on  seeing  this  mshed  toward  the 
plaintiff,  using  profane  language,  grabbed  the 
plaintiff  by  the  throat  and  forcibly  ejected 
him  from  the  car.  It  was  held  that  the  as^ 
sault  and  ejection  was  unjustifiable. 

It  is  not  necessary  that  a  common  carrier 
should,  in  order  to  enforce  its  rule,  eject  a 
passenger  riding  on  the  platform  of  a  ear. 
If  the  passenger  is  informed  of  the  rule  that 
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is  sufficient  to  exonerate  the  carrier  from  any 
injur}-  tlie  former  may  sustain  by  reason  of 
his  position  on  the  platform.  Macon,  etc.  R. 
Co.  V.  Johnson,  38  Gki.  409;  Renaud  ▼.  New 
York,  etc.  R.  Co.  210  Mass.  553,  97  N.  E.  98, 
38  L.B.A.(N.8.)  689;  Cincinnati,  etc.  R.  Co. 
T.  Lohe,  68  Ohio  St.  101,  67  N.  E.  161,  67 
ULA.  637.  In  the  eaae  last  cited  it  appeared 
that  the  plaintiff's  intestate  was  riding  on 
the  platform  of  one  of  the  defendant's  cars. 
Both  the  conductor  and  his  assistant  had 
requested  him  to  go  inside  the  car.  H# 
refused  to  do  so.  Later  a  derailment  oc- 
curred and  he  was  killed.  It  was  held  that 
there  could  be  no  recovery.  The  court  said: 
'*There  is  another  reason  why  there  can  be 
no  recovery  in  this  case  upon  the  facts  appear- 
ing in  this  record.  The  action  is  for  viola« 
tion  of  the  contract  of  safe  carriage.  Such  a 
contract  has  implied  therein  that  the  pasaen* 
ger  will  obey  the  reasonable  rules  of  the  car- 
rier. The  rule  against  standing  on  the  plat- 
form was  a  reasonable  one,  and  this  the 
deceased  deliberately,  persistently,  and  pur* 
posely  violated,  and  that  violation  aided  in 
causing  the  injury  of  which  complaint  is  now 
made.  Having  himself  first  violated  the  con« 
tract,  and  that  violation  having  brought 
ahout  the  injury,  he  has  no  cause  of  action 
against  the  company  for  violating  a  contract 
hy  the  terms  of  which  he  first  refused  to  be 
bound.  As  he,  if  alive,  would  have  no  cause 
of  action  his  administrator  has  none." 
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seal  is  not  ineffeotual  because  not  formally 
sanctioned  by  tlic  directors,  where  tlie  vice- 
president  apparently  had  tlie  necessary  au- 
thority. 

Iilability    qf     Foreisa    Corporation    to 
Service. 

To  subject  a  foreign  corporation  to  service 
of  process,  it  must  be  doing  business  of  such 
a  nature  and  character  as  to  warrant  the  in- 
ference that  it  has  subjected  itself  to  the 
local  jurisdiction  and  is,  by  its  duly  author- 
ized officers  or  agents,  present  within  the 
state  or  district. 

Wlaat      Comatitvtee      Doiac      Bvsiifteaa 
withia  State. 

A  foreign  tobacco  corporation  which  sold 
its  business  within  a  state  pursuant  to  a  trust 
dissolution  decree  is  held  not  to  be  "doing 
business"  therein  so  aB  to  subject  it  to  service 
of  process,  although -it  owned  stock  in  local 
subsidiary  companies  and  advertised  its  goods 
and  sent  soliciting  agents  within  the  state. 

Error  to  United  States  District  Court, 
Eastern  Distriot  of  Louisiana. 

Action  hy  People's  Tobacco  Company,  Lim- 
ited, plaintiff,  against  American  Tobacco 
Company,  defendant.  Judgment  lor  defend- 
ant. Plaintiff  brings  error.  The  facts  are 
stated  in  the  opinion.    Aiyieiobd. 

Bdwi»  T.  Merriek  for  plaintiff  in  error. 

JumuB  Parker,  George  Denegre,  Vioior 
Leovy  and  Henry  H.  Oha^e  for  defendant  in 
error. 
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United  States  Supreme  Court — ^March  4, 1918. 


2^0  V.  8.  79;  38  8.  Ct.  233. 


Foreif^  Corporations  —  Af^eat  to  Re- 
ceiTe  Service  —  RcTOoation  of  Besic- 
aatioa. 

Where  a  foreign  corporktion  conveys  its 
branch  within  a  state  pursuant  to  a  trust 
dissolution  decree,  its  agent  therein  resi/grns* 
and  hie  power  of  attorney  is  revoked  by  filing 
tn  instrument  in  the  Secretary  of  Stato's 
office,  his  agency  to  aocept  service  for  the 
foreign  corporation  ceases. 

[See  6  Ann.  Cas.  295;  Ann.  Cas.  1916D 
378.] 

Same. 

An  instrument  revoking  a  power  of  at- 
torney to  accept  service  for  a  foreign  cor- 
poration's vice-president  and  attested  by  its 


[83]  DAT,  J.— On  January  4,  1912,  the 
People's  Tobacco  Company,  liimited,  began 
suit  against  the  American  Tobacco  Com- 
pany, in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisi- 
ana to  recover  treble  damages  under  §  7 
of  the  Sherman  Act  of  1890.  (7  Fed.  St 
Ann.  345.)  On  January  6,  1912,  service  of 
process  was  made  upon  W.  R.  Irby  dTs  mana- 
ger of  the  company.  On  January  16,  1912, 
the  company  filed  exceptions  to  the  service 
on  the  ground  that  it  was  a  corporation  or- 
ganized under  the  laws  of  the  State  of  New 
Jersey;  that  it  was  not  found  within  the 
Eastom  District  of  Louisiana  or  in  the  Stato 
of  Louisiana,  and  was  not  engaged  in  busi- 
ness there,  nor  had  it  an  agent  therein;  that 
W.  R.  Irby,  upon  whom  servioe  had  been  at- 
tempted, was  not  an  officer,  a^ent,  or  employee 
of  the  defendant,  the  American  Tobacco 
Company,  or  authorized  to  aocept  service 
of  process  upon  it  at  that  time.  On  Jamu- 
ary  25,  1912,  service  was  made  upon  the 
Assistant  Secretary  of  Stato  of  Louisiana. 
Exceptions  -to  that  service  upon  practically 
the  same  grounds  were  filed  by  the  defendant 
company.  A  further  service  was  undertaken 
on  February  2,  1914,  on  the  Secretary  of 
Stato  of  Louisiana  and  like  exeeptions  were 


538 


CITE  THIS  VOL.  ANN.  CAS.  1916C. 


filed  by  the  defendant  company  to  that  serv- 
ice. 

Testimony  was  taken  and  upon  hearing  the 
District  Court  held  that: 

1.  W.  R.  Irby  was  not  the  agent  of  the 
company  at  the  time  of  tlie  attempted  service, 
and,  therefore,  the  service  upon  him  did  not 
bring  the  company  into  court; 

2.  That  the  American  Tobacco  Company 
was  not  doing  business  in  Louisiana  at  the 
time  of  the  attempted  service; 

3.  That  the  attempted  service  upon  the 
Secretary  of  State  of  Louisiana  did  not  bring 
the  defendant  corporation  into  court. 

[84]  Section  7  of  the  Sherman  Act  provides 
that  suits  of  the  character  of  the  one  now 
under  consideration  may  be  brought  in  the 
district  in  which  the  defendant  "resides  or  is 
found."  When  applied  to  a  corporation  this 
requirement  is  the  equivalent  of  saying  that 
it  must  be  present  in  the  district  by  its  officers 
and  agents  carrying  on  the  business  of  the 
corporation.  In  this  way  only  can  a  corpora- 
tion be  said  to  be  "found"  within  the  district. 
In  that  manner  it  may  manifest  its  submis- 
sion to  local  jurisdiction  and  become  amen- 
able to  local  process. 

The  testimony  shows  that  up  to  November 
30,  1911,  the  American  Tobacco  Company  had 
a  factory  in  New  Orleans  for  the  manufacture 
of  tobacco  and  cigarettes  known  as  the  W.  R. 
Irby  Branch  of  the  American  Tobacco  Com- 
pany, of  which  W.  R.  Irby  was  manager. 
Under  the  law  of  the  state  it  had  filed  In 
the  office  of  the  Secretary  of  State  an  appoint- 
ment of  W.  R.  Irby  as  agent,  upon  whom 
service  of  process  might  be  made. 

On  November  16,  1911,  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York  made  a  decree  dissolving  the 
American  Tobacco  Company.  Among  other 
things  that  decree  provided  that  the  Amer- 
ican Tobacco  Company  should  convey  its 
VV.  R.  irby  Branch  to  a  company  to  be  formed 
and  known  as  the  Idggett  and  Myers  Tobacco 
Company.  Conveyances  were  made  to  carry 
out  this  purpose. 

The  American  Tobacco  Company  by  an  in- 
strument executed  by  Mr.  Hill,  its  vice-presi- 
dent, revoked  the  authority  of  W.  R.  Irby  as 
its  resident  agent,  and  filed  the  revocation  of 
authority  in  the  office  of  the  Secretary  of 
State  of  Louisiana  on  December  15,  1911. 
W.  R.  Irby  testified  that  thereafter  he  was 
the  manager  of  the  Liggett  and  Myers  To- 
bacco Company,  and  that  he  had  no  connec- 
tion whatsoever  with  the  American  Tobacco 
Company,  nor  had  he  drawn  any  salary  from 
that  cmnpany  since  December  1,  1911. 

[85]  It  la  true  that  the  record  discloses 
some  instances  in  which  collections  were  made 
upon  bills  in  the  name  of  the  Irby  Branch  of 
the  American  Tobacco  Company  after  the 
revocation   of   Mr.   Irby's  authority   aa  its 


agent.  Most  of  them  were  stamped  across 
the  face,  Liggett  and  Myers  Tobacco  Com- 
pany. 

There  remained  on  hand  with  the  Irby 
Branch  at  the  time  of  the  dissolution  a  quan- 
tity of  cigarette  paper  which  was  continued 
to  be  delivered  to  purchasers  by  the  employees 
of  the  Irby  Branch  of  the  Liggett  and  Myers 
Tobacco  Company  upon  orders  received  from 
the  American  Tobacco  Company,  and  for  its 
benefit  and  upon  its  account.  This  practic- 
ally continued  until  the  stock  was  exhausted, 
which  the  testimony  shows  was  within  a 
month  after  the  dissolution,  and  before  the 
attempted  service  of  process  in  this  case. 

There  were  lodged  in  the  custom  house  in 
New  Orleans  power  of  attorney  of  the  Ameri- 
can Tobacco  Company  giving  authority  to 
those  named  therein  to  do  what  was  necessan* 
to  make  out  export  papers  on  behalf  of  Hie 
company.  These  powers  of  attorney  do  not 
appear  to  have  been  revoked,  and  existed  after 
the  service  of  process.  The  defendant  com- 
pany issued  circulars  subsequent  to  the  time 
it  was  served  with  process  in  this  suit  it 
also  advertised  in  the  New  Orleans  news- 
papers. 

A  consideration  of  all  the  testimony  leads 
ns  to  the  ccmclusion  that  the  American  To- 
bacco Company  undertook  in  good  faith  to 
carry  out  the  decree  of  dissolution,  and  to 
take  that  company  out  of  business  in  the 
State  of  Louisiana.  It  is  true,  as  found  bv 
the  District  Court,  that  at  the  time  of  the 
service,  and  thereafter,  the  American  To- 
bacco Company  was  selling  goods  in  Louisi- 
ana to  jobbers,  and  sending  its  drummers 
into  that  State  to  solicit  orders  of  the  retail 
trade,  to  be  turned  over  to  the  jobbers,  the 
charges  being  made  by  the  jobbers  to  the  re- 
tailers. It  further  appears  that  these  agents 
were  not  [86]  domiciled  in  the  State,  and 
did  not  haye  the  right  or  authority  to  make 
sales  on  account  of  the  defendant  company, 
collect  money,  or  extend  credit  for  it.  It 
also  appears  that  the  American  Tobacco  Com- 
pany, owned  stock  in  other  companies  which 
owned  stock  in  companies  carrying  on  the 
tobacco  business  in  the  State  of  Louisiana. 
With  these  facts  in  mind  we  come  to  a  consid- 
eration of  the  proper  disposition  of  the  case. 

We  agree  with  the  District  Court  that 
Irby  at  the  time  of  the  attempted  service 
upon  him  was  not  the  authorized  agent  of 
the  American  Tobacco  Company.  On  Decem- 
ber 1,  1911,  the  American  Tobacco  Company 
conveyed  its  Irby  Branch  to  the  Liggett  and 
Myers  Tobacco  Company.  On  the  same  day 
VV.  R.  Irby,  who  had  been  the  designated 
agent  of  the  defendant  company,  resigned  as 
a  director  of  the  American  Tobacco  Company, 
and  ceased  to  remain  in  its  employment.  On 
December  15,  1911,  the  power  of  attorney  was 
revoked,  as  we  have  hereinbefore  stated,  hy 
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the  company  filing  an  mstrument  of  revoca- 
tion in  the  office  of  the  Secretary  of  State  of 
Louisiana;  it  is  true  that  the  revocation  was 
by  one  of  the  vice-presidents  of  the  company 
and  was  attested  by  the  seal  of  the  corpora- 
tion. But  we  are  not  impressed  with  the 
argument  that  this  revocation  was  ineffectual 
because  not  sanctioned  by  formal  action  of 
the  board  of  directors  of  the  company.  The 
vice-president  seems  to  have  had  authority 
in  the  matter.  Apparently  he  acted  with  the 
knowledge  and  acquiescence  of  the  corpora- 
tion, and  was  carrying  into  effect  the  decree 
of  dissolution. 

Upon  the  broader  question,  we  agree  with 
the  District  Court  that  the  American  Tobacco 
Company  at  the  time  of  the  attempted  service 
was  not  doing  business  within  the  State  of 
Louisiana.  The  question  as  to  what  consti- 
tutes the  doing  of  business  in  such  wise  as  to 
make  tlie  corporation  subject  to  service  of 
process  has  been  frequently  discussed  in  the 
opinions  of  this  court,  and  we  [87]  shall  enter 
upon  no  amplification  of  what  has  been  said. 
Each  case  depends  upon  its  own  facts.  The 
general  rule  deducible  from  all  our  decisions 
is  that  the  business  must  be  of  sueh  nature 
and  character  as  to  warrant  the  inference 
that  the  corporation  has  subjected  itself  to 
the  local  jurisdiction,  and  is  by  its  duly  au- 
thorized officers  or  agents  present  within  the 
State  or  district  where  service  is  attempted. 
Philadelphia,  etc.  R.  Co.  v.  McKibbin,  243 
U.  S.  264,  37  S.  Ct.  280,  61  U.  S.  (L.  ed.) 
710;  St.  Louis  Southwestern  R.  Co.  v.  Alex- 
ander, 227  U.  S.  218,  226,  Ann.  Cas.  1915B  77, 
33  S.  Ct.  246,  57  U.  S.  (L.  ed.)  486. 

The  fact  that  the  company  owned  stock  in 
the  local  subsidiary  companies  did  not  bring 
it  into  the  State  in  the  sense  of  transacting 
its  own  business  there.  Peterson  v.  Chicago, 
etc.  R.  Co.  205  U.  S.  364,  27  S.  Ct.  613,  61 
U.  S.  (L.  ed.)  841;  Philadelphia,  etc.  Co.  v. 
McKibbin,  243  U.  S.  264,  268,  37  S.  Ct.  280, 
61  U.  S.  (L.  ed.)  710.  As  to  the  continued 
practice  of  advertising  its  wares  in  Louisiana, 
and  sending  its  soliciting  agents  into  tbat 
State,  as  above  detailed,  the  agents  having  no 
authority  beyond  solicitation,  we  think  the 
previous  decisions  of  this  court  have  settled 
the  law  to  be  that  such  practices  did  not 
amount  to  that  doing  of  business  which  sub- 
jects the  corporation  to  the  local  jurisdiction 
for  the  purpose  of  service  of  process  upon  it. 
Green  v.  Chicago,  etc.  R.  Co.  205  U.  S.  530,  27 
S.  a.  595,  51  U.  8.  (L.  ed.)  916;  Philadel- 
phia, etc.  R.  Co.  V.  McKibbin,  243  U.  S. 
264,  268,  37  S-  Ct.  280,  61  U.  S.  (L.  ed.)  710. 

The  plaintiff  in  error  relies  upon  Inter- 
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national  Harvester  Ce.  v.  Kentucky,  234  U.  S. 
679,  34  S.  Ct.  944,  68  U.  S.  (L.  ed.)  1479, 
but  in  that  case  the  facts  disclosed  that  there 
was  not  only  a  continuous  course  of  business 
in  the  solicitation  of  orders  within  the  State, 
but  there  was  also  authority  upon  the  part  of 
such  agents  to  receive  payment  in  money, 
checks  and  drafts  on  behalf  of  the  company, 
and  to  take  notes  payable  and  collectible  at 
banks  in  Kentucky;  these  things,  taken  to- 
gether, we  hel^  amounted  to  doing  business 
within  the  State  of  Kentuckv  in  such  manner 
as  to  make  the  Harvester  [88]  Company  amen> 
able  to  the  process  of  the  courts  of  that 
State. 

As  to  the  attempted  service  of  process  upon 
the  Secretary  of  State  of  Louiuana  under  the 
Louisiana  Act  of  11K>4  [Laws  1904,  Act  No. 
64,  p.  133],  as  amended  1908  [Law*s  1908, 
Act  No.  284,  p.  423],  we  understand  the  act, 
as  construed  by  the  State  Supreme  Court,  is 
not  applicable  to  foreign  corporations  not 
present  within  the  State  and  doing  business 
therein  at  the  time  of  the  service,  and  having 
as  in  this  case  withdrawn  from  the  State  and 
ceased  to  do  business  there.  Gouner  v.  Mis- 
souri Valley  Bridge,  etc.  Co.  123  La.  964,  49 
So.  667. 

We  reach  the  conclusion  that  the  District 
Court  did  not  err  in  maintaining  the  excep- 
tions filed  by  the  defendant  company  and  in 
quashing  the  attempted  service  made  upon  it. 

Judgment  affirmed. 

McReynolds,  J.»  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

NOTE. 

In  the  reported  case  it  is  held  that  a  for- 
eign corporation  cannot  be  said  to  be  doing 
business  in  a  state  by  reason  of  its  ownership 
of  stock  in  a  local  subsidiary  corporation,  or 
by  the  advertising  of  its  product  in  the  state, 
or  by  sending  into  the  state  agents  author- 
ized only  to  solicit  orders.  What  constitutes 
doing  business  in  a  state  by  a  foreign  cor- 
poration is  discussed  in  the  notes  to  John 
Deere  Plow  Co.  v.  Wyland,  2  Ann.  Cas.  304; 
Berger  v.  Pennsylvania  R.  Co.  8  Ann.  Cas. 
941;  Osborne  v.  Shilling,  11  Ann.  Cas.  310; 
Hessig  Ellis  Drug  Co.  v.  Sly,  Ann.  Cas.  1912A 
551;  John  Deere  Plow  Co.  v.  Agnew,  Ann. 
Cas.  1913E  1145;  and  Abbeville  Electric 
Light,  etc.  Co.  v.  Western  Supply  Co.  85  Am. 
St.  Rep.  890.-  See  also  the  following  more  re- 
oent  cases  reported  in  this  series:  St.  Louis 
Southwestern  R.  Co.  v.  Alexander,  Ann.  Cas. 
1915B  77;  Standard  Fashion  Co.  y.  Cum- 
mings,  Ann.  Cas.  1916E  413. 
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Indietments     —     Statnte     PresoribinK 
Form  —  Validity. 

Cr.  Code  (Kurd's  Rev.  St.  1913,  c.  38),  § 
99,  providing  that  in  every  indictment  for 
obtaining  money  or  property  by  means  of  the 
confidence  game  it  shall  be  deemed  a  suffi- 
cient  description  of  the  offense  to  charge  that 
accused  did  on,  etc,  unlawful^  and  feloni- 
ously obtain  from  a  named  person  his  money 
or  property  by  means  and  by  use  of  the 
conndence  game,  does  not  violate  Const,  art. 
13>  §  9,  giving  the  accused  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation 
against  liim. 

[See  note  at  end  of  this  case.] 

Conatmotion    of    Statute    Preserlbing: 
Form  of  Indictment. 

Under  Cr.  Code,  §  408,  providing  that 
every  indictment  shall  be  deemed  sufficient 
which  states  the  offense  in  the  language  of 
the  statute  creating  it  and  so  plainly  that 
the  nature  of  the  offense  may  be  thoroughly 
understood  b^  the  jury,  an  indictment,  setting 
forth  the  onense  so  that  the  accused  can  be 
at  no  loss  to  know  what  he  is  accused  of  so 
that  he  may  prepare  his  defense  and  so  that 
a  conviction  thereunder  may  be  pleaded  in 
bar  of  another  prosecution  for  the  same  of- 
fense, is  sufficient. 

[See  note  at  end  of  this  case.] 

Coafldenee  Game  —  Snffloieney  of  In-, 
dietment* 

Under  Cr.  Code,  §  98,  declaring  that  any- 
one obtaining  from  another  any  monev  or 
property  by  use  of  any  false  or  bogus  cneck, 
instrument,  or  devise,  commonly  called  the 
confidence  game,  shall  be  imprisoned,  and 
§  99,  providing  an  indictment  charging 
that  accused  did  unlawfully  and  feloniously 
obtain  from  a  certain  person  his  money  or 
property  by  means  and  by  use  of  the  con- 
fidence game  shall  be  sufficient,  an  indictment 
need  not  set  out  the  acts  constituting  the 
offense. 

[See  134  Am.  St.  Bep.  364.] 

Same. 

Under  such  provisions,  together  with  Crim- 
inal Code,  §  408,  providing  that  every  indict- 
ment shall  be  sufficient  which  states  the 
offense  in  the  terms  and  language  of  the  stat- 
ute creating  the  offense  or  so  plainly  that 
the  nature  of  it  may  be  understood  by  the 
jury,  an  indictment,  charging  the  obtaining 
of  property  by  means  of  the  confidence  game, 
without  describing  the  property  alleged  to 
have  been  obtained,  was  sufficient,  as  the 
crime  does  not  consist  in  the  obtaining  of 
any  particular  amount  of  money  or  property, 
l)ut  in  obtaining  money  or  property  without 
reference  to  its  kind. 


Indictment  —  Constrnotion  of  Statnto 
PreseriMng  Form. 

An  indictment  is  good  which  charges  a 
statutory  offense  in  the  language  of  the  stat- 
ute 'creating  it,  subject  to  the  qualificaticMi 
that  the  indictment  must  by  statutory 
description  or  other  apt  averment  so  identify 
the  aSenie^  as  to  meet  the  constitutional  right 
of  accused  to  demand  the  nature  and  cause  of 
the  accusation,  but  the  legislature  may  pro- 
vide that  the  property  which  is  the  subject 
of  the  crime  may  be  described  by  words  of 
general  description. 

[See  note  at  end  of  this  case.] 

Conatitntional  La'or  —  Preservation  of 
Biglits  of  Aoonsed  —  Duty  of  Conrt. 

It  is  the  duty  of  the  supreme  court  to  give 
effect  to  all  the  constitutional  and  other 
rights  ol  a  defendant  in  a  criminal  case,  and 
also  to  sustain  all  legislative  enactments,  un- 
less it  is  satisfied  beyond  a  reasonable  doubt 
that  they  violate  the  fundamental  law. 
Indictments   —  Bill    of   Particnlara   — 

Effect. 

A  bill  of  particulars  will  not  aid  a  bad  in- 
dictment. 

Riglit  to  Bill  of  Particnlare. 

A  bill  of  I  articulars  is  not  required  to  be 
given  under  an  indictment  charging  the  confi- 
dence game  in  the  language  of  the  statute, 
either  to  enable  the  accused  to  know  what 
he  ifi  charged  with,  or  Uiat  he  may  plead  the 
judgment  in  bar  of  another  prosecution  for 
the  same  offense. 

[See  Ann.  Cas.  1913A  1207;  134  Am.  St 
Kep.  366.] 

Sufficiency  of  Indictment. 

The  object  of  Const,  art.  13,  §  9,  giving 
accused  the  right  to  demand  the  nature  and 
cause  of  the  aoeusation,  is  notice  to  the  ac- 
cused, and,  when  the  statute  so  individuates 
the  offense  that  an  indictment  in  its  language 
is  notice  to  him  ol  the  nature  and  cause  of 
the  charge  and  what  he  is  really  to  be  tried 
for,  it  is  sufficient. 

Former   Jeopardy    —    Identity    of    Of- 
fenses *  Hour  Oetermined. 

Whether  an  indictment  is  for  the  same  of- 
fense as  that  charged  in  a  former  indictment 
imder  which  there  has  been  a  final  judgment 
is  not  determined  by  an  inspection  and  com- 
parison of  the  indictments  under  a  plea  set- 
ting up  the  fiurmer  judgment  in  bar. 

JTeooMity  of  Plea  «f  Former  Jeopardy. 

A  defense  of  former  acquittal  or  conviction 
may  be' made  ui^der  the  plea  of  not  guilty. 
Trial  of  lesne  of  Former  Jeopardy,  * 

On  the  trial  under  such  plea  the  party 
accused  and  the  particular  offense  may  be 
shown  by  parol  testimony. 

Confidence  Game  —  Sufficiency  of  Evi- 
dence* 

Evidence,  in  a  trial  on  an  indictment  for 
obtaining  money  and  property  from  a  certain 
named  person  by  means  of  the  confidence 
game,  is  held  to  sustain  a  conviction. 

Criminal  Law  <—  Appeal  —  Reriew  ef 
Eridenee. 

Where  the  evidence  is  so  inMifficient  to 
sustain  a  verdict  in  a  criminal  case  that  it 
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would  seem  to  be  the  result  of  passion  or 
prejudice,  it  will  not  be  approved  -by  a  re- 
viewing court,  but  in  audi  cases  the  jury 
are  the  jud^s  of  the  weight  and  credibility 
of  the  tefttimeny,  and  their  verdict  will  not 
be  disturbed  on  review  because  the  evidence 
is  conflicting. 

Appeal  and  Error  —  Errors  Favorable 
to  Aocnsed. 

In  a  trial  for  obtaining  money  and  property 
by  means  of  the  confidence  game,  deiendants 
may  not  object  to  rulings  on  the  admission 
and  rejection  of  evidence  more  favorable  to 
them  than  the  law  required. 

CoAfidonee  Game  —  Evideaoe  —  Siaatlar 
Tranaaetioma. 

In  such  trial  the  testimony  of  a  witness 
ae  to  a  precisely  similar  transaction  between 
himM^lf  and  all  the  defendants,  except  one, 
is  admissible. 

Error  to  Circuit  Court,  Jaspcir  county: 
McBride,  Judge. 

Criminal  action.  Ulie  A.  Brady  et  al.,  con- 
victed of  obtaining  money  and  property  by 
means  of  confidence  game  and  bring  error. 
The   faets  are  stated   in   the  opinion.     Ar- 

FIBMED. 

Andrews  d  Real,  Wkitaker,  Ward  <6  Pugh 
and  J,  L,  Walden'foT  plaintiffs  in  error." 

P.  J.  Lucey,  Charles  D.  Fiihian,  Eugene  P. 
Morris  and  Francis  E.  Hinckley  for  defend- 
ant in  error. 

[402]  Fabmeb,  C.  J.— The  plaintiffs  in  er- 
ror, Ulie  A.  Brady,  Ernest  Blanchard,  George 
Meriwether  and  Charles  Wilson,  were  indict- 
ed in  the  circuit  court  of  Jasper  county  for 
the  confidence  game.  The  first  count  charged 
that  the  defendants  obtained  from  Douglas 
Flake  his  money  and  property  by  means  of 
the  confidence  game;  the  second  count 
charged  them  with  obtaining  from  Douglas 
Flake  his  property  by  means  of  the  confidence 
game ;  and  the  third  count  charged  them  with 
obtaining,  by  means  and  by  use  of  the  con- 
fidence game,  property  of  Douglas  Flake.  The 
court  overruled  a  motion  to  quash  the  indict- 
ment and  the  defendants  were  tried.  At  the 
trial  there  was  no  evidence  that  the  defend- 
ants obtained  any  money  but  there  was  tes- 
timony that  they  obtained  from  Douglas 
Flake  a  stock  of  goods.  The  jury  returned 
a  verdict  finding  them  guilty,  and  the  court, 
after  overruling  a  motion  for  a  new  trial  and 
a  motion  in  arrest  of  judgment,  sentenced 
them  to  confinement  in  the  State  penitentiary 
at  Chester. 

The  first  point  raised  by  plaintiffs  in  error 
(hereafter  called  defendants)  is  that  the  in- 
dictment is  not  good  and  that  their  motion 
to  quash  it  should  have  been  sustained  be- 
cause the  indictment  does  not  describe  the 
property  alleged  to  have  been  obtained.    Sec- 


tions 98  and  90  of  the  Criminal  Code,  under 
which  the  indictm^at  was  returned  by  the 
grand  jury,  are  as  follows: 

"Sec.  98.  Every  person  who  shall  obtain, 
or  attempt  to  obtain,  from  any  other  person 
or  persons,  any  money  or  property,  by  means 
or  by  use  of  any  false  or  bogus  checks,  or  by 
any  other  means,  instrument  or  device,  com- 
monly called  the  confidence  game,  shall  be 
imprisoned  in  the  penitentiary  not  less  than 
one  year  nor  more  than  ten  years. 

"Sec.  99.  In  every  indictment  under  the 
preceding  section,  it  shall  be  deemed  and 
held  a  sufiicieht  description  of  [403]  the  of- 
fense, to  charge  that  the  accused  did,  on, 
ete.,  unlawfully  and  feloniously  obtain,  or 
attempt  to  obtain  (as  the  case  may  be), 
from  A  B  (here  insert  the  name  of  the  per- 
son defrauded  or  attempted  to  be  defrauded ) , 
his  money  (or  property,  in  case  it  be  not 
money),  by  means  and  by  use  of  the  con- 
fidence game." 

Those  sections  were  adopted  by  l^e  legis- 
lature in  1807  aAd  their  construction  came 
before  this  court  in  1868,  in  the  case  of 
"Morton  v.  People,  47  111.  468.  In  that  case 
the  first  count  charged  defendant  vrWti  obtain- 
ing $30  in  money,  and  the  second  with  obtain- 
ing a  United  States  legal  tender  treasury 
note  for  $10,  one  bank  note  for  the  payment 
of  $10  and  two  bank  notes  for  the  payment 
of  $5  each,  by  means  of  the  confidence  game. 
Neither  count  described  or  set  out  the  acts 
by  which  the  money  was  obtained,  and  it 
was  urged  the  indictment  was  bad  because  it 
did  not  set  out  the  elements  constituting  tiie 
crime,  and  that  section  99  violated  section  9 
of  article  13  of  the  constitution  of  1848, 
which  is  substantially  the  same  in  ouf  pres- 
ent consititution,  and  which  gives  the  accused 
the  right  to  demand  the  nature  and  cause  of 
the  accusation  against  him.  The  contentions 
of  defendant  as  stated  by  the  court  were: 
"The  accused  cannot  know  from'  this  indict- 
ment the  exact  charge  against  him  and  the 
outer  lines  within  which  the  evidence  must 
be  confined,  and  cannot  know  what  evidence 
he  will  be  required  to  meet;  nor  could  a  con- 
viction under  this  indictment  be  pleadable  in 
bar  of  another  indictment  for  the  same  of- 
fense; nor  can  the  court  see  in  it  that  a 
legally  defined  crime  has  been  committed. 
They  insist  that  the  term  'confidence  game' 
has  no  definition  *in  law  or  literature,'  and 
that  *no  fifty  men  can  be  found  who  will 
define  alike  the  confidence  game.'  They  furth- 
er insist  that  the  indictment  should  specify 
all  the  facts  with  such  certainty  that  the 
offense  may  judicially  appear  to  the  court." 
In  discussing  these  questions  the  court  quoted 
what  was  then  section  277  of  the  Criminal 
Code  and  in  substantially  the  [4©4]  same 
language  as  what  is  now  paragraph  408  of  the 
Criminal  Code   (Hurd'a  Stat.  1913,  p.  876), 
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that  every  indictment  shall  be  deemed  auffi- 
cient  whicli  states  the  offense  in  the  language 
of  the  statute  creating  it  or  so  plainly  that 
the  nature  of  the  offense  may  be  easily  under- 
stood by  the  jury,  and  the  court  held  the 
indictment  was  for  a  statutory  offense  and 
was  sufficient;  that  the  offense  was  so  set 
forth  that  the  accused  could  be  at  no  loss 
to  know  what  he  was  charged  with,  so  that 
ho  could  prepare  his  defense,  and  that  the 
conviction  under  the  indictment  could  be 
pleaded  in  bar  of  another  prosecution  for 
the  same  offense.  As  to  section  99  being  in 
violation  of  the  constitution  the  court  said: 
"As  to  the  constitutional  objection,  some  of 
the  cases  referred  to  by  the  plaintiff  in  error 
may  go  to  the  extent  claimed,  but  as  we  have 
a  very  Bcrupulous  regard  for  the  acts  of  a 
co-ordinate  department  of  the  government 
whose  exclusive  duty  it  is  to  make  laws,  we 
cannot  declare  any  enactment  of  that  depart- 
ment null  and  void  as  being  against  the  con- 
stitntion  unless  we  are  fully  convinced  of  the 
violation.  We  are  not  so  convinced  and  there- 
fore must  uphold  the  law."  The  construction 
placed  upon  paragraph  408  by  the  court  in 
that  case  has  been  approved  in  many  cases 
not  involving  the  confidence  game  statute, 
but  where  said  paragraph  was  involved,  to 
sustain  an  indictment  charging  a  statutory 
crime.  Lyons  v.  People,  68  111.  271;  Mc- 
Gutoheon  v.  People,  69  111.  601;  Loehr  y. 
People,  132  111.  604,  24  N.  £.  68;  West  v. 
People,  187  111.  189,  27  N.  E.  34,  34  N.  E. 
254;  Honselman  v.  People,  168  111.  172,  48 
N.  E.  304;  Cochran  v.  People,  175  111.  28,  51 
N.  E.  845;  White  v.  People,  179  111.  356, 
53  N.  E.  670;  People  v.  Oivitz,  262  111.  514, 
104  N.  E.  887. 

Upon  the  question  of  the  sufficiency  of  an 
indictmoit  in  a  confidence  game  case  which 
did  not  set  out  the  elements  or  acts  constitut- 
ing the  crime,  the  Morton  case  has  been  fol- 
lowed and  expressly  approved  in  Maxwell  v. 
People,  158  111.  248,  41  N.  E.  995;  Graham 
V.  People,  181  111.  477,  65  N.  E.  179,  47  L.R.A. 
731;  DuBois  v.  People,  200  111.  157,  65  N.  E. 
658,  93  Am.  St.  Rep.  183;  Hughes  v.  People, 
223  111.  417,  79  N.  E.  137 ;  People  v.  Weil,  243 
111.  208,  90  N.  E.  731,  134  Am.  St.  Rep.  357, 
and  People  v.  Clark,  256  111.  14,  Ann.  Gas. 
1913E  214,  99  X.  £.  866.  In  [405]  all  but 
one  of  those  cases  the  defendants  were 
charged  with  obtaining  money.  In  one  of 
them  the  charge  was  for  obtaining  a  check. 
In  some  of  the  indictments  or  counts  in  those 
cases  the  money  was  not  described  nor  the 
amount  stated,  but  whether  it  was  necessary, 
in  an  indictment  for  obtaining  money  by 
means  of  the  confidence  game,  to  describe  the 
money  or  state  the  amoimt  of  it  does  not 
appear  to  have  been  raised,  or  at  least  it  was 
never  directly  passed  upon  until  the  decision 
in  People  v.  Clark,  aupra.    In  that  case  the 


indictment  charged  the  defendant  with  ob- 
taining money  by  means  of  the  oonfidenee 
game  but  contained  no  description  of  the 
money  and  did  not  state  the  amount.  The 
defendant  in  this  court  contended  that  if 
section  99  be  held  to  authorize  an  indictment 
in  the  form  therein  prescribed  it  violated 
defendant's  constitutional  right  to  demand 
the  nature  and  cause  of  the  accusation.  The 
court  followed  and  adhered  to  the  Morton 
case  and  subsequent  cases  as  to  the  sufficiency 
of  an  indictment  for  the  confidence  game 
which  did  not  set  out  the  acts  employed  by 
defendant,  but  said  in  those  cases  the  ques- 
tion whether  the  legislature  could  declare  an 
indictment  sufficient  which  charged 'the  ob- 
taining of  money,  without  words  of  descrip- 
tion, by  such  criminal  means  as  embezdement, 
larceny  and  confidence  game,  was  not  in- 
volved. It  was  held  the  offense  created  by 
section  98  was  complete  by  obtaining,  by 
means  of  the  confidence  game,  money,  with- 
out regard  to  the  amount  or  description. 

The  indictment  here  involved  presents  tbe 
question .  whether  a  charge  in  an  indictment 
for  obtaining  property  by  means  of  the  con- 
fidence game,  without  describing  the  prop- 
erty, is  good.  Section  98  creates  and  defines 
the  crime  of  the  confidence  game,  which,  in 
substance,  is  the  obtaining  or  attempting  to 
obtain  from  another  any  money  or  property  by 
means  or  by  use  of  any  false  or  hogus  cliecks, 
"or  by  any  other  means,  instrument  or  de- 
vice, commonly  called  the  confidence  game.** 
Section  6  of  division  11, 1406]  which  is  para- 
graph 408  of  the  Criminal  Code  in  Kurd's 
Statutes,  provides  that  every  indictment  shall 
be  sufficient  which  states  the  offense  in  the 
terms  and  language  of  the  statute  creating 
the  offense,  or  so  plainly  that  the  nature  of 
it  may  be  understood  by  the  jury.  Section 
99  provides  that  an  indictment  for  the  con- 
fidence game  shall  be  sufficient  which  charges 
the  obtaining  or  attempting  to  obtain  from 
a  person  named,  his  money,  or  property  in 
case  it  be  not  money,  by  means  and  by  use  of 
the  confidence  game.  Section  98  does  not  de- 
fine the  acts  that  may  constitute  the  con- 
fidence game,  and  section  99  declares  that 
an  indictment  for  that  crime  shall  be  suffi- 
cient which  charges  the  offense  in  the  Ian- 
guage  of  the  statute  creating  it.  When  the 
first  judgment  of  convicticm  under  the  con- 
fidence game  statute  was  before  this  court  for 
review,  it  was  urged  that  section  99  deprived 
the  accused  of  his  constitutional  right  to 
demand  the  nature  and  cause  of  the  accusa- 
tion and  was  therefore  invalid,  and  that  an 
indictment  which  failed  to  set  out  the  ele- 
ments or  acts  constituting;  the  crime  was  not 
sufficient.  As  we  have  before  stated,  that  con- 
tention was  overruled,  and  the  decision  then 
made  upon  that  question  has  been  adhered 
to  ever  since. 
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We  are  unaUe  to  see  why,  if  the  legislature 
has  power  to  declare  an  indictment  good 
which  eimply  charges  the  accused  with  ob- 
taining money  or  property  by  means  of  the 
confidence  game,  witiiout  describing  or  setting 
oat  the  acts,  it  may  not  also  lawfully  declare 
an  indictment  good  which  charges  the  ob- 
taining of  property  without  describing  the 
property.  It  is  difficult  to  understand  why, 
if  the  former  violates  no  constitutional  right 
of  the  accused,  the  latter  does,  and  we  have 
held  in  an  unbroken  line  of  de<»sions,  in 
declaring  an  indictment  sufficient  which  does 
not  set  out  or  describe  the  acts  of  the  ac- 
cused, that  section  99  is  valid.  In  the  Clark 
case  we  held  that  under  the  confidence  game 
statute  it  is  not  necessary,  where  the  charge 
is  for  obtaining  money,  that  it  be  described  or 
its  value  alleged  in  the  [407]  indictment. 
Why,  then,  is  it  necessary,  when  the  charge 
is  obtaining  property,  that  it  should  be 
de«!ribed?  There  are  various  kinds  of  money 
as  well  as  various  kinds  of  property.  The 
crime  does  not  consist  in  obtaining  any  par- 
ticular kind  of  either  money  or  property.  It 
consists  in  obtaining  money  or  property, 
without  reference  to  its  kind  or  value.  The 
Clark  case,  as  well  as  a  great  many  other 
eases  before  cited,  recognized  the  rule  that 
an  indictment  is  good  which  charges  a  stat- 
utory offense  in  the  language  of  the  statute 
creating  it,  subject  to  the  qualification  that 
the  indictment  must,  by  statutory  descrip- 
tion or  other  apt  averment,  so  identify  the 
offense  as  to  meet  the  constitutional  require- 
ment, and  it  was  there  said:  "While  a  stat- 
ute cannot  dispense  with  a  statement  in  the 
indictment  of  the  essential  elements  of  the 
crime  charged  against  an  accused  person, 
still  the  legislature  may  provide  that  the 
property  which  is  the  subject  of  the  crime 
may  be  described  by  words  of  general  descrip- 
tion." That  is  precisely  what  the  statute  has 
done  in  cases  of  obtaining  property  by  means 
of  the  confidence  game.  Section  98  states 
what  is  necessary  to  constitute  the  offense, 
and  where  that  is  so,  an  indictment  charging 
the  offense  in  the  language  of  the  statute  is 
sufficient. 

Viewed  from  a  practical  standpoint  it  ap« 
pears  to  us  that  there  is  no  valid  reason  for 
holding  this  indictment  bad.  We  would  cer- 
tainly not  sustain  it  if  it  violated,  or  if  we 
understood  it  violated,  any  constitutional  pro- 
vision or  right  of  the  accused.  We  recognize 
it  to  be  our  duty  to  give  full  effect  to  all  the 
constitutional  and  other  rights  of  a  defend- 
ant in  a  criminal  case,  but  we  also  recognize 
it  as  our  duty  to  sustain  all  legislative  enact- 
ments unless  satisfied,  beyond  a  reasonable 
doubt,  that  they  violate  the  fundamental  law. 
(People  V.  McBride,  234  111.  146,  14  Ann.  Gas. 
004,  84  N.  £.  865,  123  Am.  St.  Rep.  82,  and 
cases   there    eited.)      The    indictment    here 


BRADY.  543 

401. 

charges  the  accused  obtained  "the  property" 
of  Douglas  Flake  by  means  of  the  confidence 
game.  Tliat  informed  them  ''of  the  nature 
and  [408]  cause  of  the  accusation"  and  was 
sufficient.  A  bill  of  particulars  will  not  aid 
a  bad  indictment,  and  by  the  decisions  of  this 
court  one  is  not  required  to  be  given  under 
an  indictment  charging  the  confidence  game 
in  the  language  of  the  statute,  either  to 
enable  the  accused  to  know  what  he  is  charged 
with  or  that  he  may  plead  the  judgment  in 
bar  of  another  prosecution  for  the  same  of- 
fense. (DuBois  V.  People,  supra;  People  v. 
Weil,  supra. )  In  some  cases,  however,  courts, 
in  their  discretion,  have  at  the  request  of  the 
defendants  required  a  bill  of  particulars  to 
be  furnished.  That  was  done  in  this  case. 
The  bill  of  particulars  is  not  preserved  in 
the  record  and  no  complaint  is  made  of  it. 
It  will  be  presumed  that  it  furnished  more 
specifically  a  description  of  the  acts  of  the 
accused  and  of  the  property  alleged  to  have 
been  obtained.  It  is,  it  appears  to  us,  in- 
conceivable that  under  such  a  charge  the  ac- 
cused would  not  know  what  property  of 
Make  they  were  chained  with  obtaining  by 
means  of  the  confidence  game.  In  the  very 
nature  of  things  they  knew  of  the  transaction 
between  them  and  Flake  and  the  property 
obtained  in  the  transaction.  The  crime  did 
not  depend  upon  the  description  or  value  of 
the  property,  but  upon  whether  the  accused 
obtained  any  property  of  Flake  by  means  of 
the  confidence  game.  This  record  shows  they 
were  not  surprised  or  their  proper  defense 
interfered  with,  or  that  they  were  in  any  way 
injured  because  the  property  they  were 
charged  with  obtaining  was  not  described. 
There  was  but  one  transaction  between  the 
parties,  and  that  was  obtaining  the  stock  of 
goods.  Flake  never  met  any  of  the  parties, 
except  Meriwether,  before  he  met  them  in  this 
transaction.  Defendants  were  in  no  way 
prejudiced  because  the  indictment  did  not 
aver  the  property  was  a  stock  of  goods.  Of 
course,  it  can  be  imagined  that  because  there 
is  real  property  and  several  kinds  of  personal 
property  a  defendant  might  not  know  which 
kind  of  property  he  was  charged  with  ob- 
taining, but  it  is  hardly  imaginable  that  when 
the  person  from  whom  he  was  charged 
[409]  with  obtaining  it  is  named,  he  would 
not  know  the  kind  or  character  of  the  prop- 
erty. Legislative  acts  should  not  be  held  in- 
valid upon  any  such  supposititious  theory. 
In  Oannady  v.  People,  17  111.  158,  the  indict- 
ment was  for  selling  liquor  without  a  license, 
and  it  was  contended  the  indictment  was  in- 
sufficient because  it  failed  to  allege  the  name 
of  the  purchaser  or  that  he  was  unknown. 
The  contention  was  overruled,  and  in  discus- 
sing it  the  court  said:  "These  great  niceties 
and  strictness  in  pleading  should  only  be 
countenanced  and  supported  when  it  is  appar- 
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ent  that  the  defendant  may  be  surprised  on 
the  trial  or  unable  to  meet  the  charge  or 
make  preparation  for  his  defense  for  want  of 
greater  certainty  or  particularity  in  the 
charge.  Beyond  this  it  tends  more  to  the 
evasion  than  the  investigation  of  the  charge, 
and  becomes  rather  a  means  of  escaping  pun- 
ishment for  crime  than  of  defense  against  the 
accusation."  This  language  has  been  express- 
ly approved  in  a  number  of  subsequent  cases. 
The  object  of  the  constitutional  provision  re- 
ferred to  is  notice  to  the  accused,  and  when 
the  statute  so  individuates  the  o£fense  that 
an  indictment  in  its  language  is  notice  to 
the  defendant  of  the  nature  and  cause  of  the 
charge  and  what  he  is  really  to  be  tried  for, 
it  is  sufficient.     Cochran  v.  People,  supra. 

It  is  further  contended  the  nature  and 
cause  of  the  accusation  are  not  sufficiently 
stated  in  the  indictment  so  as  to  enable  the 
defendants  to  pUad  the  judgment  in  bar  of 
a  subsequent  prosecution  for  the  same  offense. 
UncVer  the  present  practice,  whether  the  in- 
dictment is  for  the  same  offense  as  that 
charged  in  a  former  indictment  under  which 
there  has  been  a  final  judgment  is  not  de- 
termined by  an  inspection  and  comparison  of 
the  indictments,  under  a  plea  setting  up  the 
former  judgment  in  bar.  The  defense  of 
former  acquittal  or  conviction  may  be  made 
under  the  plea  of  not  guilty,  and  on  the 
trial  the  party  accused  and  the  particular 
offense  may  be  shown  by  parol  testimony. 
Hankins  v.  People,  106  111.  628;  Swalley  v. 
People,  116  111.  247,  4  N.  E.  379;  [410]  Bar- 
tell  V.  U.  S.  2^7  U.  S.  427,  33  8.  Ct.  383,  67 
U.  S.  (L.  ed.)  583;  Morton  v.  People,  supra. 

Our  conclusion  upon  this  branch  of  the 
case  is  that  the  trial  court  did  not  err  in 
overruling  the  motion  to  quash  and  in  arrest. 

It  is  also  urged  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict  and  judgment. 
The  testimony  Is  too  voluminous  to  set  out  in 
full,  and  brief  reference  will  be  made  only  to 
the  most  material  part  of  it. 

Douglas  Flake  testified  he  owned  a  stock 
of  goods  at  Hidalgo,  in  Jasper  county,  Ill- 
inois, which  he  had  recently  traded  for.  He 
desired  to  sell  it  and  had  some  correspond- 
ence with  defendant  Meriwether,  whom  he 
knew.  On  November  25,  1912,  defendants 
Meriwether,  Blanchard  and  Brady  called  at 
Flake's  store,  in  Hidalgo.  Meriwether  intro- 
duced Blanchard  and  Brady,  both  of  whom 
resided  in  Decatur.  They  told  Flake  they 
had  come  to  buy  his  stock  of  goods.  Flake 
priced  the  stock  at  $4,500  without  an  in- 
voice, or  eighty  cents  on  the  dollar  of  what  it 
would  invoice.  After  some  talk  they  agreed 
on  $4,000  as  the  purchase  price.  Blanchard 
and  Brady  said  they  had  recently  bought  a 
stock  of  goods  and  were  short  of  money. 
They  proposed  to  trade  property  for  the 
goods,   but   Flake   refused   to   consider   that 


proposition,  as  he  wanted  cash.  They  thra 
proposed  to  give  Flake  their  notes,  which 
Flake  said  he  would  take  if  they  were  good, 
and  that  he  would  give  them  time  if  they 
would  give  him  bankable  notes.  Brady  said 
he  owned  240  acres  of  land  cornering  with 
the  corporate  limits  of  Decatur,  which  was 
clear,  and  that  he  owned  other  property  in 
Toledo,  Charleston  and  Decatur,  and  said  he 
was  bom  and  raised  in  Stewardson,  Illinois, 
and  formerly  was  in  business  there.  He  pro- 
duced a  recommendation  signed  by  defendant 
Charles  Wilson,  of  Stewardson.  Four  notes 
were  written  up  for  $1,000  each,  due  in  three, 
six,  nine  and  twelve  months,  drawing  five* 
per  cent  interest,  and  signed  by  Blanchard 
and  Brady.  A  bill  of  sale  for  the  stock  of 
[411]  goods  was  prepared  but  was  not  de- 
livered. Flalce  was  to  go  to  Stewardson  to 
investigate  whether  the  notes  were  good,  and 
if  he  found  them  good  the  bill  of  sale  and 
stock  of  goods  were  to  be  delivered  to  the 
purchasers.  Brady  referred  Flake  to  Wiiscn, 
and  Flake  said  if  he  oould  get  the  cash  for 
the  notes  the  trade  would  be  completed.  That 
same  night  Flake  and  Meriwether  left  Hidal- 
go for  Stewardson  and  Blanchard  and  Brady 
remained  at  Hidalgo.  On  arriving  in  Stew- 
ardson the  next  morning  Flake  and  Meri- 
wether saw  Wilson  between  seven  and  eight 
o'clock  in  the  back  room  of  tlie  bank  Wilson 
was  connected  with,  and  Flake  testified  no  one 
was  present  in  the  room  but  Wilson,  Meri- 
wether and  himself.  He  showed  the  notes 
to  Wilson  and  asked  if  they  were  good. 
Wilson  said  Brady  was  gc^d  for  any  amomit 
he  would  contract  for  and  that  the  notes  were 
all  right.  Flake  asked  him  if  he  would  cash 
them,  and  he  said  he  could  not, — ^that  money 
was  close  then.  Flake  said  he  wanted  tht 
money,  and  Wilson  said  he  would  cash  them 
in  twenty  or  thirty  days  at  two  per  cent  dis- 
count. Flake  and  Meriwether  then  left  to 
return  to  Hidalgo.  On  their  way  Meriwether 
asked  Flake  if  he  could  wire  Blanchard  and 
Brady,  and  said  they  had  told  him  to  do  so 
if  Flake  found  he  could  use  the  notes.  Flake 
said  that  would  be  all  right,  and  Meriwether 
wired  the  parties  at  Hidalgo.  Flake  and 
Meriwether  arrived  at  Hidalgo  that  after- 
noon and  found  Blanchard  and  Brady  had 
secured  a  car  and  loaded  most  of  the  stock 
for  shipment  to  Mt.  Auburn.  Flake  delivered 
them  the  bill  of  sale.  In  about  twenty  days, 
and  again  in  about  thirty  days,  Flake  wrote 
Wilson  but  received  no  replies.  Flake  tes- 
tified that  in  a  week  or  so  after  he  sold  his 
stock  of  goods  he  west  to  Stewardson  with 
Daniel  Conners  to  see  Wilson.  Conners  had 
a  stock  of  Hardware  in  Hidalgo,  and  Flake 
was  talking  to  him  about  buying  it  and  pav- 
ing for  it  with  the  notes  of  Brady  and  Blanch- 
ard or  seme  of  them.  Conners  and  Flake 
[412]  went  together  to  see  Wilson,  and  Con- 
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nera  asked  him  if  the  notes  of  Brady  were 
good.  Wilson  said  Brady  was  good  for  any 
amount  he  contracted   for;    that  he   had   a 

m 

recommendation  from  his  bank,  and  that  in 
a  week  or  so  he  could  probably  cash  the 
notes  but  at  that  time  was  short  of  funds. 
Id  July  after  the  trade  Flake  again  went  to 
Stewardson  to  see  Wilson  about  the  notes, 
and  Wilson  said  "he  would  see  the  hovs  and 
get  the  matter  straightened  up."  That  was 
all  witness  could  get  out  of  him.  Flake 
made  some  effort  to  collect  the  notes  but 
was  unable  to  do  so.  He  traded  two  of  them 
for  an  80-acre  tract  of  land  in  Jasper  county 
which  was  subject  to  a  mortgage  of  $2,500. 
Flake  further  testified  he  had  a  talk  with 
Blanchard,  Brady  and  Wilson  about  the  pay- 
ment of  the  notes  in  the  fall  of  1914,  in 
Toledo,  Illinois.  Blanchard  said  he  did  not 
have  anything  and  could  not  pay;  that  the 
other  fellows  got  the  money  for  which  the 
goods  were  sold;  that  he  (Blanchard)  was 
simply  used  as  a  stool-pigeon.  In  his  talk 
with  Wilson  he  (Wilson)  said  he  would  see 
the  boys  on  the  road  home  that  evening, 
talk  the  matter  over  with  them  and  let 
Flake  know  in  a  few  days  what  they  were 
going  to  do,  but  Flake  never  heard  from 
him. 

A  portion  of  a  letter  from  Meriwether  to 
Flake,  dated  December  17,  1912,  was  intro- 
duced in  evidence.  It  was  in  reply  to  a 
letter  written  Meriwether  by  Flake,  and  from 
the  part  admitted  in  evidence  it  appears  Meri- 
wether was  proposing  to  help  Flake  trade 
off  the  notes,  for  he  savs  "this  man"  is  readv 
to  investigate  the  notes  as  soon  as  he  found 
out  that  Flake  would  trade,  "so  you  know  we 
can  get  notes  recommended  and  he  is  ready 
to  trade."  Nothing  came  of  that  proposition, 
however. 

There  is  no  dispute  that  Brady,  in  the 
presence  of  Blanchard  and  Meriwether,  re- 
ferred Flake  to  Wilson  and  the  bank  with 
which  he  was  connected,  for  information 
whether  the  notes  were  good.  There  is  a  con- 
flict as  to  whether  Brady  produced  a  written 
statement  signed  by  Wilson  [413]  stating 
that  Brady  was  good  for  any  amount  he 
might  contract  for.  Flake  testified  he  did 
produce  a  recommendation,  but  he  was  not 
permitted  to  testify  to  the  contents  of  it, 
but  Mrs.  Flake  testified  that  he  produced  a 
recommendation  stating  Brady  was  finan- 
cially responsible  for  any  contract  that  he 
might  make,  and  Flake  also  testified  that  in 
one  of  his  interviews  with  Wilson,  Wilson 
said  Brady  had  such  a  recommendation. 
Blanchard,  Brady  and  Meriwether  denied  that 
such  recommendation  was  produced  and 
shown  Flake  while  negotiations  for  the  trade 
were  going  on,  and  Wilson  and  Meriwether 
denied  Wilson  tgld  Flake,  in  the  bank,  Brady 
had  such  a  reeommendation.  Roley  and 
Ann.  Cas.  191 8C. — 35. 
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Yakey,  who  claimed  to  have  heard  the  talk 
between  Flake  and  Wilson  in  the  bank  and 
who  detailed  what  was  said,  or  the  substance 
of  it,  make  no  mention  of  such  statement 
by  Wilson.  Wilson  denies  telling  Flake  in 
the  bank  that  Brady  was  good  and  that  he 
would  take  the  notes  at  two  per  cent  discount 
in  twenty  or  thirty  days,  but  says  he  told 
him  he  knew  Brady  well,  had  done  a  great 
deal  of  business  with  him  and  that  Brady 
had  always  met  his  obligations,  but  that  the 
amount  was  large  and  he  would  have  to  in- 
vestigate further,  as  he  did  not  know  the 
principal,  Blanchard,  but  at  that  time  money 
was  close  and  he  was  not  buying  notes. 
Meriwether,  Roley  and  Yakey  testified  to 
substantially  the  same  thing. 

Daniel  Conners  testified  that  in  January, 
1913,  he  was  talking  with  Flake  about  trad- 
ing for  the  notes  and  he  and  Flake  went  to 
Stewardson  to  see  Wilson.  They  saw  him  and 
inquired  whether  the  notes  were  good  and 
whether  he  would  recommend  them.  They 
were  the  Blanchard  and  Brady  notes  given 
Flake,  and  Wilson  said  they  were  good  notes 
but  that  he  could  not  take  them  up  for  a 
few  days.  Wilson  denied  making  such  state- 
ment, which  was  also  testified  to  by  Flake. 

Robert  Holler  testified  he  traded  80  acres 
of  land  subject  to  a  $2,500  incumbrance  to 
Flake  for  two  of  the  notes;  [414]  that  the 
day  before  he  testified  he  talked  with  Blanch- 
ard about  them,  and  Blanchard  said  Brady 
and  Wilson  got  all  he  had  and  he  could  not 
pay  the  notes;  that  he  had  another  conversa- 
tion with  Blanchard  in  the  court  room,  and 
Blanchard  said  Wilson,  the  banker,  was  to 
take  care  of  the  notes  and  that  he  would  see 
him;  that  Blanchard  further  said  he  was 
simply  a  stool-pigeon  and  that  they  got  all  he 
had.    This  was  denied  by  Blanchard. 

William  A.  Rogers,  in  rebuttal  and  by  way 
of  impeachment,  testified  that  in  January, 
1913,  he  had  a  conversation  with  W^ilson 
from  Toledo,  Illinois,  over  the  telephone,  in 
which  he  inquired  of  Wilson,  at  the  Farmers* 
and  Merchants'  Bank  in  Stewardson,  whether 
notes  signed  by  Blanchard  and  Brady  were 
good,  and  that  Wilson  said  they  were  good, 
or  gilt-edged,  and  he  would  pay  cash  for  them, 
Wilson  admitted  having  a  conversation  with 
Rogers  about  the  financial  responsibility  of 
Blanchard  and  Brady  but  denied  telling  him 
their  notes  were  gilt-edged.  Defendants  de- 
nied the  Toledo  conversation  testified  to  by 
Flake. 

We  think  the  jury  were  entirely  warranted 
in  concluding  from  the  testimony  that  the 
notes  were  worthless  at  the  time  they  were 
given  and  that  the  parties  who  gave  them 
then  knew  it.  Blanchard  testified  that  he  did 
not  claim  he  owned  anything  but  a  small 
stock  of  goods  in  Mt.  Auburn.  Brady  tes- 
tified that  at  the  time  the  notes  were  given 
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he  owned  real  estate  in  Charleston,  Villa 
Grove,  Stewardson,  Tuscola,  Pana  and  Hunt, 
and  that  he  owned  some  land  in  Johnson 
county,  Illinois,  80  acres  in  Shelby  county, 
and  land  in  Tom  Green  county,  Texas.  He 
admitted  much  of  it  was  incumbered  and 
that  the  title  to  a  considerable  portion  of  it 
was  not  in  him.  At  the  time  he  testified  he 
owned  very  little  of  it  and  did  not  claim  to 
own  much  property.  Blanchard,  Brady  and 
Meriwether  admit  Brady  referred  Flake  to 
Wilson,  at  Stewardson,  for  information  as  to 
whether  the  notes  signed  by  him  were  good. 
Flake  refused  to  accept  the  notes  without 
information  that  they  were  good  [415]  and 
went  to  Stewardson  to  see  Wilson,  to  whom 
he  had  been  referred  for  information  upon 
that  subject.  Flake's  testimony  that  Wilson 
said  they  were  good  and  that  he  would  cash 
them  in  twenty  or  thirty  days  is  denied  by 
Wilson  and  by  Meriwether,  who  Flake  admits 
was  present,  and  by  Roley  and  Yakey,  who 
Flake  says  were  not  present  at  the  conversa- 
tion when  Wilson  made  that  statement. 
Ck)nner8  corroborates  Flake  that  at  the  time 
they  together  called  on  Wilson  when  Con- 
ners  was  contemplating  trading  for  the  notes, 
Wilson  said  they  were  good  but  that  he 
could  not  take  them  up  for  a  few  days.  A 
circumstance  to  be  considered  in  connection 
with  all  this  conflicting  evidence  is»  that 
immediately  after  talking  with  Wilson,  Flake 
decided  to  accept  the  notes,  turned  the  stock 
of  goods  over  to  the  purchasers  and  author- 
ized Meriwether  to  so  wire  them.  Ordinarily 
one  manifesting  the  caution  about  taking  the 
notes  that  Flake  manifested  would  not  be 
expected  to  accept  them  and  give  up  his  prop- 
erty without  favorable  information  as  to  their 
worth  and  value. 

We  cannot  say  that  the  jury  were  not 
warranted  in  concluding,  from  the  evidence, 
that  a  part  of  the  scheme  to  get  the  property 
for  worthless  notes  was  to  induce  Flake  to 
see  Wilson,  who  would,  and  did,  recommend 
the  notes  as  good.  The  importance,  in  con- 
nection with  .all  the  testimony,  to  be  at- 
tached to  the  fact  that  after  talking  with 
Wilson,  Flake  accepted  the  notes  signed  by 
men  he  knew  nothing  about,  and  who  were, 
in  fact,  financially  irresponsible,  was  a  ques- 
tion for  consideration  by  the  jury.  Where 
the  evidence  is  so  insufficient  to  sustain  a 
verdict  in  a  criminal  case  that  the  verdict 
would  seem  to  be  the  result  of  passion  or 
prejudice  it  will  not  be  approved  by  a  re- 
viewing court,  but  in  criminal  cases  the  jury 
are  the  judges  of  the  weight  and  credibility 
of  the  testimony,  and  their  verdict  will  not 
be  disturbed  by  a  court  of  review  because  the 
evidence  is  conflicting.  Rogers  v.  People,  98 
111.  581;  Hanrahan  v.  People,  91  111.  142; 
People  y.  McCann,  247  lU.  130,  20  Ann.  Gas. 
496,  93  N.  E.  100. 


[416]  We  have  examined  the  criticisms  of 
three  instructions  given  on  behalf  of  the 
People  and  are  of  opinion  no  error  was  com- 
mitted by  the  court  in  that  respect. 

We  are  also  of  opinion  there  is  no  valid 
objection  to  the  rulings  of  the  court  in  the 
admission  and  rejection  of  evidence.  Upon 
that  question  the  rulings  of  the  court,  we 
think,  were  more  favorable  to  the  defendants 
than  the  law  required.  The  court  might  well 
have  admitted  the  testimony  of  Rogers  as 
to  a  precisely  similar  transaction  between 
himself  and  all  the  defendants  except  Meri- 
wether (DuBoiS  v.  People,  supra;  People  v. 
Weil,  supra) ;  but  his  testimony  was  ruled 
out  upon  objection  of  defendants. 

We  find  nothing  in  this  record  that  would 
appear  to  us  to  justify  a  reversal  of  the  judg- 
ment, and  it  is  affirmed. 

Judgment  affirmed. 

Cabtwrioht,  Dunn  and  Cooke,  JJ.  {dk- 
aenting). — In  each  count  the  defendants  were 
charged  with  obtaining  property  from  Doug- 
las Flake  without  any  designation  of  the 
kind  or  character  of  the  property,  or  any- 
thing, except  the  name  Douglas  Flake,  to 
distinguish  the  offense  from  obtaining,  by 
means  or  by  use  of  the  confidence  game,  any- 
thing of  any  sort  or  description  which  could 
be  the  subject  of  property.  Section  9  of  the 
bill  of  rights  provides  that  in  all  criminal 
prosecutions  the  accused  shall  have  the  right 
to  demand  the  nature  and  cause  of  the  ac- 
cusation against  him,  and  it  has  uniformly 
been  held  that  in  fulfillment  of  that  guaranty 
every  indictment  must,  either  by  a  sufficient 
statutory  description  or  other  proper  aver- 
ments, so  identify  the  particular  offense  as 
to  notify  the  defendant  of  the  crime  laid  to 
his  charge.  This  indictment  did  not  specify 
the  particular  offense  charged,  and  would  not 
have  been  sufficient,  under  the  bill  of  rights, 
in  an  indictment  for  larceny,  embezzlement, 
obtaining  property  by  false  pretenses  or  in 
the  case  of  any  other  offense  relating  to 
property,  or  under  the  established  rules  of 
criminal  pleading  [417]  at  the  common  law. 
The  argument  for  the  sufficiency  of  the  in- 
dictment rests  upon  section  99  of  division  I 
of  the  Criminal  Code  and  section  6  of  division 
II  of  that  code.  Section  99  declares  that 
''it  shall  be  deemed  and  held  a  sufficient 
description  of  the  offense,  to  charge  that  the 
accused  did,  on,  etc.,  unlawfully  ajid  felo- 
niously obtain,  or  attempt  to  obtain  (as  the 
case  may  be),  from  A  B  (here  inaert  the 
name  of  the  person  defrauded  or  attempted 
to  be  defrauded),  his  money  (or  property,  in 
case  it  be  not  money),  by  means  and  by  use 
of  the  confidence  game."  Section  6  of  divi- 
sion II  provides  that  it  shall  be  sufficient 
to  charge  the  defendant  with  a  statutory 
offense  in  the  terms  and  language  of  the  stat- 
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ute  deaeribing  the  offense  or  eo  plainly  tbat 
the  nature  of  the  offense  may  be  easily  un- 
derstood by  the  jury. 

The  General  Assembly  may  prescribe  the 
form  of  an  indictment  on  condition  that  the 
form  prescribed  meets  the  requirements  of 
the  constitution,  and  in  this  case  the  form 
prescribed  uses  the  generic  term  "confidence 
game''  as  including  the  mode,  manner  and 
means  by  which  confidence  may  be  created 
and  money  or  property  obtained.  The  term 
includes  all  the  various  means,  instruments 
or  devices  resorted  to  to  secure  the  confidence 
of  the  one  from  whom  money  or  property  is 
obtained,  and  constituting,  in  the  common 
understanding,  the  crime  in  question.  The 
manifest  purpose  of  the  form  prescribed  is 
to  obviate  the  necessity  of  specifying  the  par- 
ticular act  or  acts  that  may  be  embraced 
within  the  general  description  of  the  confi- 
dence game,  but  the  nature  and  cause  of  a 
criminal  prosecution  of  which  the  accused, 
must  be  informed  by  the  indictment  are  not 
equivalent  to  the  mode  or  manner  or  specific 
agency  used  to  accomplish  the  result.  A 
statement  ol  the  mode  or  manner  of  commit- 
ting the  crime,  or  the  means  employed,  is  not 
necessary  to  give  the  accused  information 
as  to  the  nature  of  the  accusation  which  he  is 
called  upon  to  meet  nor  to  identify  the  par- 
ticular offense.  Regarded  as  obviating  the 
[418]  necessity  of  specifying  a  particular 
means,  instrument  or  device  resorted  to  to 
secure  oonfidenee  and  obtain  money  or  prop- 
erty, the  form  has  been  sustained  in  numeroua 
cases  and  violates  no  constitutional  provision. 
The  condusicm  reached  by  the  majority  in 
this  case  has  resulted  from  a  failure  to  dis- 
tinguish between  the  accusation  or  crime  and 
the  mode,  manner  or  means  by  which  the 
crime  is  committed,  and  the  distinction  is 
clearly  recognized  by  the  courts. 

A  statute  of  Wisccmsin  provided  as  fol- 
lows: "In  Indictments  or  informations  for 
murder  or  manslaughter  it  shall  not  be  neces- 
sary to  set  forth  the  manner  in  which  or  the 
means  by  which  the  death  of  the  deceased  was 
caused,  but  it  shall  be  sufficient  in  any  indict- 
ment or  information  for  murder  to  charge 
that  the  accused  did  willfully,  feloniously 
and  of  his  malice  aforethought  kill  and  mur- 
der the  deceased,  and  in  any  indictment  or 
information  for  manslaughter  it  shall  be  suffi- 
cient to  chai^  that  the  accused  did  felonious 
kill  and  slay  the  deceased."  In  the  case 
of  Rowan  v.  State,  30  Wis.  129,  11  Am.  Rep. 
559,  the  court  had  under  consideration  the 
question  whether  an  indictment  in  the  form 
of  the  statute  violated  the  provision  of  the 
bill  of  rights,  and  said  that  an  information 
drawn  under  that  statute  plainly,  substan- 
tially and  formally  described  the  crime  of 
murder  or  manslaughter,  and  that  when  one 
ia  charged  with  murder  he  is  fully  informed 
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of  the  nature  and  cause  of  the  accusation 
against  him  without  setting  forth  the  manner 
in  which  or  the  means  by  which  the  crime 
was  committed.  The  statute  of  Ohio  wa&i  as 
follows:  "^In  an  indictment  for  manslaugh- 
ter it  shall  not  be  necessary  to  set  forth  the 
noanner  in  which  or  the  means  by  which  the 
death  w*as  caused,  but  it  shall  be  suthcient 
to  charge  that  the  defendant  did  unlawfully 
kill  and  slay  the  deceased."  In  the  case  of 
Wolf  V.  State,  19  Ohio  St.  248,  it  was  held 
that  the  statute  was  not  in  conflict  with  the 
bill  of  rights,  because  the  manner  in  which 
the  crime  was  committed  is  apaft  from  the 
nature  and  cause  of  the  accusation.  In 
[419]  Cathcart  v.  Com.  37  Pa.  St.  108,  it  was 
contended  that  an  indictment  drawn  under  a 
similar  statute  infringed  upon  the  bill  of 
riglits.  The  court  said  that  an  indictment 
must  exhibit  the  nature  and  cause  of  the 
accusation, — that  is,  it  must  be  set  out  the 
crime  laid  to  the  charge  of  the  accused, — but 
the  mode  in  which  the  crime  was  committed 
is  entirely  apart  from  the  nature  and  cause  of 
the  accusation.  The  Oeneral  Assembly  may 
provide  that  where  one  is  accused  of  murder  it 
shaU  not  be  necessary  to  state  whether  he 
held  the  weapon  in  his  right  hand  or  left 
hand,  or  what  the  weapon  was,  or  whether 
the  fatal  blow  was  administered  upon  the 
head  or  some  other  part  of  the  body;  but 
that  would  be  quite  different  from  a  provision 
that  the  indictment  need  not  state  who  was 
killed  or  otherwise  identify  the  crime.  It 
does  not  follow  that  because  the  General 
Assembly  may  prescribe  a  form  which 
charges  the  accused  with  stealing,  an  indictr 
ment  would  be  good  which  omitted  to  state 
what  property  was  stolen,  or  that  an  indict- 
ment for  arson  would  be  sufficient  under  the 
bill  of  rights  which  merely  charged  the  ac- 
cused with  burning  a  dwelling  house  or  other 
building,  or  charged  the  crime  of  burglary 
by  breaking  and  entering  a  dwelling  house  or 
other  building  without  identifying  the  build- 
ing in  some  way. 

The  question  now  before  the  court  has  never 
been  decided,  and  could  not  have  been  for  the 
reabon  that  it  was  never  presented  to  the 
court  in  any  form,  since  the  indictments 
in  the  various  cases  relied  upon  to  sustain 
the  indictment  in  this  case  were  for  obtain- 
ing money,  and  that  description  of  property 
is  sufficient  in  any  case.  (People  v.  Clark, 
256  III.  14,  Ann.  Cas.  1913E  214,  99  N.  E. 
866. )  In  the  case  of  Morton  v.  People,  47  III. 
468,  where  the  question  was  whether  the 
words  "confidence  game"  sufficiently  defined 
the  mode,  manner  and  means  of  obtaining 
property,  the  indictment  charged  in  the  first 
count  that  the  defendants  obtained  from  one 
Daniel  Hughes  $30  of  his  money,  and  in  the 
second  count  that  they  obtained  certain  legal 
tender  notes  and  bank   notes  of   [420]   the 
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person  of  which  property  the  grand  jury  had 
never   heard   and   a    larceny   of   which   they 
did  not  intend  to  charge.    The  Supreme  Court 
of  Alabama,  in  considering  that  question  in 
Henry   v.   State,   33   Ala.   380,   said  that   a 
defendant  cannot  be  said  to  be  informed  of 
the  nature  and  cause  of  the  accusation  against 
him  unless  the  indictment  sets  forth  the  facts 
constituting  the  offense  with  such  certainty 
and   so  fully  identifies  the  offense  that  the 
accused  and  the  court  may  know  that  the 
offense  for  which  he  is  put  on  trial  is  the 
same  offense  for  which  he  was  indicted  by 
the  grand  jury.     The  State's  attorney  does 
not,    and    cannot    under    our    constitution, 
charge   any    person   with   a    felony   but   the 
charge  must  be  made  by  the  grand  jury  by 
means  of  an  indictment,  and  a  bill  of  particu- 
lars cannot  supply  the  place  of  an  indictment 
or  render  one  sufficient  that  does  not  meet 
the  constitutional  requirement.     If  such  an 
indictment  as  this  is  sufficient,  a  defendant 
may  be  indicted  by  the  grand  jury  for  one 
offense  and  tried  by  the  State's  attorney  for 
another.    To  say  that  a  defendant,  when  in- 
dicted, knows  what  property  he  is  charged 
with    obtaining,   whether    by    larceny,    false 
pretenses  or  the  confidence  game,  is  clearly 
unsound  unless  the  indictment  informs  him. 
Of  course,  if  a  defendant  is  guilty  he  knows 
what  property  he  obtained,  but  the  consti- 
tutional guaranty  is  also  for  the  protection 
of  innocent  people,  that  one  may  be  advised 
by  the  indictment  itself  what  charge  is  made 
against  him.     The  nature  and  cause  of  the 
accusation  must  be  in  writing  and  contained 
in  the  indictment,  of  which  the  accused  has 
a  right  to  demand  a  copy;  and  even  if  the 
accused  [426]  is  guilty  and  knows  what  prop- 
erty he  obtained,  or  is  not  guilty  but  has 
found    out    what    evidence    will    be    offered 
against  him,  the  fact  of  such  knowledge  is 
no  answer  to  an  objection  to  the  indictment. 
In  the  case  of  People  v.  OTarrell,  247  111. 
44,  93  N.  E.  136,  which  was  an  indictment 
for  embezzlement,  the  court  had  declined  to 
require  a  bill  of  particulars,  and  it  was  held 
that  there  was  no  error  because  the  indict- 
ment  ivas   specific,   and  the   court  cited   as 
authority   for  the   sufficiency  of  the   indict- 
ment  the  three  following  cases:      Lycan  v. 
People,   107   111.    423,   in   which   each   count 
charged  the  defendant  with  embezzling  money 
to  the  amount  of  $600;  Ker  v.  People,  110  111. 
627,  51  Am.  Rep.  706,  in  which  embezzlement 
of  money,  funds  and  securities  was  charged 
and   there  was  no  question   concerning  the 
description    of   the    same;    and   McElroy   v. 
People,  202  111.  473,  66  N.  E.  1058,  in  which 
there  was  a  charge  of  embezzlement  to  the 
amount   of   $106.50    and   nothing   was   said 
about  the  sufficiency  of  the  description.    No 
case  has  been  found  that  furnishes  any  sup- 
port to  a  claim  that  an  indictment  charging 


the  obtaining  of  property  without  any  speci- 
fication of  the  kind  or  species  would  be  a 
sufficient  compliance  with  the  bill  of  rights. 
In  Missouri  there  is  a  statute  substantially 
like  ours  respecting  the  confidence  game,  and 
indictments  similar  to  this  one  have  been 
held  bad  in  State  v.  Crooker,  95  Mo.  39o, 
8  S.  W.  422,  and  State  v.  Clay,  100  Mo.  571, 
13  S.  W.  827.  The  legislature  of  Maine  pre- 
scribed a  form  of  complaint  for  a  misdemean- 
or which  was  declared  to  be  sufficient  for  all 
cases.  A  complaint  in  the  prescribed  form 
was  held  to  violate  constitutional  rights,  and 
the  court  said  that  while  the  legislature 
might  dispense  with  matters  of  form,  matters 
of  substance  which  identify  the  offense  can- 
not be  dispensed  with;  that  for  centuries 
since  the  declaration  of  Magna  Charta  the 
law  has  required  that  no  person  shall  be  held 
to  answer  until  the  accusation  against  him  is 
formally,  fully  and  precisely  set  forth  so  that 
he  may  be  prepared  to  meet  the  [427]  exact 
charge  against  him.  (State  v.  Learned,  47 
Me.  426.)  In  a  later  case  an  indictment  for 
a  felony  followed  the  form  established  by 
legislative  authority,  but  it  was  held  that  the 
indictment  infringed  upon  constitutional 
rights  because  the  form  did  not  meet  the 
requirements  of  the  constitution  in  identify- 
ing the  offense.  (State  v.  Maoe,  76  Me.  64.) 
The  legislature  of  Texas  attempted  to  dis* 
pense  with  material  all^ations  in  an  indict- 
ment, and  the  act  was  held  void.  (Hewitt  v. 
State,  25  Tex.  722.)  This  indictment  cannot 
be  sustained  on  the  same  ground  as  the  in- 
dictment in  the  case  of  Gannady  v.  People, 
17  III.  168,  charging  the  defendant  with  sell- 
ing liquor  in  a  less  quantity  than  one  gallon 
without  a  legal  license  to  keep  a  grocery. 

Where  an  act  in  and  of  itself  constitutes 
a  crime  against  public  law  it  is  suflicient  to 
charge  the  commission  of  the  act,  as  in  the 
case  of  keeping  a  gaming  house  or  other 
disorderly  house,  managing  a  lottery  or  per- 
mitting the  use  of  premises  for  that  purpose, 
keeping  a  dram-shop  without  a  legal  license, 
or  committing  various  other  offenses  where 
the  act  itself  constitutes  the  crime.  If  the 
offense  consists  in  selling  to  a  particular  class 
of  persons,  the  name  of  the  person  ^must  be 
given  in  order  that  the  offense  may  be  iden- 
tified. It  is  not  necessary  to  hold  that  tbe 
General  Assembly  intended  by  the  form  pre- 
scribed to  disregard  and  violate  constitutional 
rights  by  providing  that  an  indictment  would 
be  sufficient  which  gives  no  description  of  the 
property  obtained  and  does  not  distinguish 
the  offense  of  the  defendant  from  all  other 
offenses  of  the  same  general  idass. 

In  our  opinion  the  court  erred  in  overrul- 
ing the  motions  to  quash  the  indictment  and 
in   arrest  of   judgment,   and   the  judgment 
ought  to  be  reversed. 
Rehearing  denied  April  18,  1016. 
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Introductory, 

The  purpose  of  this  note  is  to  collect  and 
discuss  the  cases  passing  on  the  validity  and 
construction  of  a  statute  which  prescribes  the 
form  of  an  indictment.  For  a  discussion  of 
the  validity  of  a  statute  providing  that  prop- 
erty which  is  the  subject  of  crime  may  be 
described  generally  in  an  indictment  or  infor- 
mation, see  the  note  to  People  v.  Clark,  Ann. 
Cas.  1913E  214. 

Validity  of  Statute. 

Rule  Stated. 

The  nature  of  the  constitutional  limitations 
on  the  legislative  power  to  regulate  the  mode 
of  formulating  a  criminal  charge  was  well 
stated  in  State  v.  Mill&in,  3  Nev.  438,  as 
follows:  *^he  power  of  state  legislatures  to 
prescribe  the  method  of  proceedings  in  civil 
and  criminal  courts,  is  universally  conceded. 
The  Constitution  of  the  United  States,  and 
also  of  our  own  state,  contains  a  clause  to 
this  effect :  'No  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime, 
unless  on  presentment  or  indictment  of  a 
grand  jury.'  This  clause  of  the  constitution 
would  not  prevent  the  legislature  from  au- 
thorizing the  trial  of  criminals  upon  the 
mere  presentation  of  a  grand  jury.  A  pre- 
sentment at  common  law  was  a  mere  informal 
statement  of  a  grand  jury  (not  prepared  by 
the  law  officer  of  the  court),  calling  attention 
to  the  existence  of  some  violation  of  law 
which  the  jury  Inight  think  needed  correc- 
tion. An  indictment  is  defined  to  be  a  'writ- 
ten accusation  of  one  or  more  persons,  of  a 
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crime  or  misdemeanor,  presented  to  and  pre- 
ferred upon  oath  or  affirmation  by  a  grand 
jury  legally  convoked.'  Now,  as  the  consti- 
tution only  requires  presentment  or  indict- 
ment before  trial  for  a  capital  offense,  it  did 
not  intend  thereby  to  prevent  the  legislature 
from  prescribing  how  the  grand  jury  should 
form  their  indictihents,  but  simply  that  such 
a  body  should  in  some  form  express  their 
approbation  of  the  prosecution,  before  a 
party  could  be  put  on  his  final  trial  for  a 
capital  or  other  infamous  offense." 

Accordingly,  it  is  well  established  that  the 
legislature  has  the  .power  to  enact  laws  not 
only  defining  offenses  and  their  punishment 
but  prescribing  the  forms  of  indictment  where- 
by they  shall  be  prosecuted.  This  power  is 
unlimited  except  in  so  far  as  it  is  restrained 
by  the  federal  or  state  constitutions  giving  to 
an  accused  the  right  to  demand  "the  nature 
and  cause  of  the  accusation  against  him/' 

United  /Sffe^e*.— Paraiso  v.  U.  S.  207  U.  S. 
368,  28  S.  Ct.  127,  52  U.  S.    (L.  ed.)   249. 

Alabama. — Noles  v.  State,  24  Ala.  672; 
Aikin  v.  State,  35  Ala.  899;  Billingslea  v. 
State,  68  Ala.  486;  Jones  v.  State,  136  Ala. 
118,  34  So.  236;  Coleman  v.  State,  150  Ala. 
64,  43  So.  715;  Cooper  v.  State  (Ala.)  74 
So.  753. 

Colorado,— -Jjslcq  v.  People,  43  Colo.  199,  95 
Pac.  302. 

DeUi/uxire. — State  v.  Oleksy,  3  Boyce  353, 
84  Atl.  7. 

Florida.— BiAaa  v.  State,  45  Fla.  1,  34  So. 
307;  Tillman  v.  State,  58  Fla.  113,  19  Ann. 
Cas.  91,  50  So.  675,  138  Am.  St.  Rep.  100. 

i^inoitf.— Graham  v.  People,  181  111.  477, 
65  N.  E.  179,  47  L.R.A.  731;  People  v,  Mc- 
Bride,  234  111.  146,  14  Ann.  Cas.  994,  84 
N.  E.  865,  123  Am.  St.  Rep.  82;  People  v. 
Clark,  256  111.  14,  Ann.  Cas.  1913E  214,  99 
N.  £.  866. 

Ka^Moa. — State  v.  Cassady,  12  Kan.  550. 

Kentucky. — Jane  v.  Com.  3  Mete.  18. 

JTcMfitf.— State  v.  Learned,  47  Me.  426. 

M<U9ai0hu»ett8. — Com.  v.  Jordan,  207  Mass. 
259,  93  N.  £.  809 ;  Com.  v.  Farmer,  218  Mass. 
507,  106  N.  £.  150.  See  also  Com.  v.  Gard- 
ner,  11   Gray   438. 

Michigan. — Brown  v.  People,  29  Mich.  232. 
See  also  Haskins  v.  Ralston,  69  Misc.  63,  37 
N.  W.  45,  13  Am.  St.  Rep.  376. 

Miasisaippi. — ^Newcomb  v.  State,  37  Miss. 
383. 

Missouri.— Sthte  v.  Hilton,  248  Mo.  622, 
154  S.  W.  729. 

Montane. — State  v.  Geddes,  22  Mont.  68, 
55  Pac.  919. 

^etxkia.— State  v.  O'Flaherty,  7  Nev.  153; 
State  V.  Millain,  3  Nev.  371. 

North  OaroWna.— State  v.  Cole,  132  N.  C. 
1069,  44  S.  £.  391 ;  State  v.  Harris,  145  N.  C. 
456,  59  S.  E.  115. 
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Oregon. — State  v.  Hosmer,  72  Ore.  67,  142 
Pac.  581. 

rennsylvania. — Goersen  v.  Com.  99  Pa.  St. 
388. 

Rhode  Island. — Slate  v.  Davis,  reported  in 
full,  post,  this  volume,  at  page  5G3,  reargu- 
ment  denied  98  Atl.  57. 

8otith  Carolina. — State  v.  Jeffcoat,  54  S.  C. 
106.  32  S.  £.  298. 

Houth  Dakota. — State  v.  Stewart,  30  S.  D. 
685,  139  N.  W.  371. 

Tennessee. — Sizemere  v.  State,  3  Head  27; 
State  V.  Stephens,  127  Tenn.  282,  154  S.  W. 
1149. 

Vermont. — Vermont  v.  Gomstock,  27  Vt. 
553 ;  State  v.  Noakes,  70  Vt.  247,  40  Atl.  249. 

In  >:oleB  V.  State,  24  Ala.  672,  it  appeared 
that  the  defendant  was  indicted  if  or  homicide. 
The  indictment,  which  was  drawn  in  accord- 
ance with  a  statutory  form,  failed  to  specify 
whether  the  accused  was  charged  with  murder 
in  the  first  or  the  second  degree.  The  defend- 
ant contended  that  the  legislature  had  no 
right  to  prescribe  such  a  form  of  indictment. 
Sustaining  the  validity  of  the  statute  the 
court  said:  "We  come  now  to  consider  the 
sufficiency  of  the  indictment  with  reference 
U)  the  federal  and  state  constitutions.  Had 
the  legislature  the  power  to  make  this  a  valid 
indictment,  and  to  require  the  jury  to  find 
by  their  verdict  whether  the  offense  was  mur- 
der in  the  first  or  second  degree;  and  within 
certain  prescribed  limits,  to  exercise  a  dis- 
cretion as  to  the  penalty  to  be  inflicted  on 
conviction?  It  is  insisted  by  counsel,  that 
the  fifth  article  of  the  amendments  to  the 
Constitution  of  the  United  States,  which  pro- 
vides that  *no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime, 
unless  on  presentment  or  indictment  of  a 
grand  jury/  etc.,  is  an  inhibition  upon  the 
states,  restricting  them  in  the  prosecution 
of  capital  or  infamous  offenses  to  the  common- 
law  indictment;  and  that,  inasmuch  as  the 
indictment  before  us  is  manifestlv  defective 
as  a  common-law  indictment,  it  cannot  be 
supported,  and  the  statute  prescribing  it  is 
unconstitutional  and  void.  It  is  further  con- 
tended, that  it  is  violative  of  the  t«nth  and 
twelfth  sections  of  the  bill  of  rights  of  this 
state ;  the  first  declaring,  that  4n  all  criminal 
prosecutions,  the  accused  has  a  right  to  be 
heard  bv  himself  and  counsel,  to  demand  the 
nature  and  cause  of  the  accusation,  and  have 
a  copy  thereof,*  etc.;  and  further,  that  *in  all 
criminal  prosecutions,  by  indictment  or  in- 
formation, a  speedy  public  trial  by  an  im- 
partial jury  of  the  county  or  district  in  which 
the  offense  shall  have  been  committed,'  etc.; 
and  the  twelfth  section  providing,  that  'no 
person  shall,  for  any  indictable  offense,  be 
proceeded  against  criminally  by  information.' 
It  is  needless  to  inquire  whether  the  provi- 
sions of  the  code  sanctioning  this  indictment 


may  consist  with  the  6th  article  of  the  amend- 
ments to  the  Federal  Constitution;  for  the 
reason,  that  these  amendments  were  never 
designed  to  operate  upon  the  states,  as  re- 
strictive of  their  powers,  but  were  demanded 
by  the  states  as  safe-guards  against  en- 
croachments on  the  part  of  the  Federal  Gov- 
ernment. .  .  .  With  respect  to  the  legis- 
lative power  of  the  state,  we  have  frequently 
announced  that  in  reference  to  all  legitimate 
subjects-matter  of  legislation,  this  power 
was  unlimited,  except  in  so  far  as  it  was  re- 
strained by  the  federal  or  state  constitutions 
(Stein  v.  Mobile,  24  Ala.  591  at  the  present 
term;  Ex  p.  Pickett,  24  Ala.  96) ;  while  the 
Federal  Government  can  rightfully  exercise 
no  power  save  such  as  is  expressly  delegated 
by  the  constitution  of  that  government,  and 
such  as.  is  necessary  and  proper  to  carry  into 
execution  some  express  power.  Having  seen 
that  the  Federal  Constitution  does  not  in  any 
wise  restrict  the  state  in  the  exercise  of  its 
legislative  functions,  in  prescribing  the  forms 
of  the  indictments  and  the  mode  of  criminal 
trials,  let  us  next  consider  what  infiuence  our 
own  bill  of  rights  has  upon  the  subject.  The 
twelfth  section  of  the  bill  of  rights  evidently 
inhibits  the  legislature  from  passing  any  law 
authorizing  a  party  to  be  proceeded  against 
criminally  by  information,  for  an  indictable 
offense ;  but  this  in  no  wise  restricts  the  legis- 
lature from  enacting  laws  defining  offenses  and 
their  punishment,  and  prescribing  forms  of  in- 
dictments suited  to  them,  as  well  as  the  mode 
of  trying  them.  They  cannot  say  a  party  may 
be  proceeded  against  for  an  indictable  offense 
by  information,  that  is,  they  have  no  power 
to  say  a  party  can  be  put  upon  his  trial  for 
an  offense  which  is  indictable,  unless  the  accu- 
sation brought  against  him  is  made  upon  the 
oath  of  a  grand  jury.  We  readily  concede 
that  to  give  effect  to  the  spirit  and  meaning 
of  tliis  clause,  there  must  in  all  prosecutions 
for  indictable  offenses,  be  such  an  accusa- 
tion at  the  suit  of  the  state,  found  to  be  true 
by  the  oaths  of  the  grand  jury,  as  shall  fur- 
nish to  the  accused  reasonable  information  of 
what  he  is-  called  upon  to  answer,  by  setting 
forth  the  constituent  elements  of  the  offense 
or  crime  with  which  he  is  attempted  to  be 
charged.  It  would  not  be  competent  for  the 
legislature  to  make  that  an  indictment  which 
failed  to  accuse  a  party  of  a  crime.  Regard 
must  be  had  to  the  nature  of  the  accusation, 
as  embodying  and  setting  forth  with  reason- 
able certainty  a  charge  of  the  crime  for  whicli 
the  prisoner  is  to  be  tried.  An  indictment 
for  larceny  could  not,  by  legislative  enact- 
ment, be  made  an  indictment  for  murder, 
without  violating  the  true  spirit  and  meaning 
of  this  provision  of  the  bill  of  rights:  but 
if  the  indictment  set  forth,  with  reasonable 
certainty,  the  crime  for  which  the  accused 
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is  to  be  tried,  as  the  legislature  may  alter 
the  common  law,  it  may  declare  such  indict- 
ment to  be  good,  notwithstanding  it  may  fail 
10  contain  many  averments  required  by  the 
common  law  to  make  it  valid.  There  must 
oe  an  indictment,  before  a  party  can  be  put 
on  his  trial  for  an  indictable  offense.  In 
other  words,  there  must  be  *a  written  accusa- 
tion of  the  party,  at  the  suit  of  the  state,  of 
a  crime,  presented  upon  oath  by  a  jury  of 
twelve  or  more  men,  called  a  grand  jury.' — 
Archb.  Cr.  PI.  (6th  ed.)  vol.  1,  p.  63,  and 
notes.  In  the  case  before  us,  there  is  an 
indictment  accusing  the  prisoner  on  the  oath 
of  a  grand  jury,  that  on  a  named  day,  he 
'unlawfully  and  with  malice  aforethought, 
killed  George  T.  Sharp,  against  the  peace,' 
etc.  Xow,  although  this  indictment  would 
not  be  good  at  the  common  law,  because  it  is 
wanting  in  certain  formalities  which  were  re- 
quired by  the  rules  of  that  law;  yet  it  is  cer- 
tainly an  indictment — that  is,  it  is  a  'written 
accusation  of  a  crime  against  the  prisoner, 
found  by  a  grand  jury;'  and  it  is  a  compli- 
ance, in  our  opinion,  with  the  spirit  of  our 
fundamental  law.  This  being  the  accusation, 
when  the  prisoner  is  arraigned  for  trial,  he  is 
entitled  to  demand  the  nature  and  cause  of 
it,  and  to  have  a  copy  of  it,  in  order  to  en- 
able him  to  examine  it  by  himeelf  and  coun- 
sel, so  as  to  test  its  legal  sufficiency  by  de- 
murrer, or  prepare  to  defend  against  the 
charge  on  the  facts.  This  is  all  that  is  meant 
by  the  clause  of  the  bill  of  rights,  by  which, 
the  accused,  in  criminal  prosecutions,  has  a 
right  to  demand  the  nature  and  cause  of  the 
accusation  against  him.  The  charge  is  not 
to  be  concealed  from  him,  but  he  is  entitled 
to  be  fully  advised  as  to  what  the  accusation 
is  against  him,  that  he  may  prepare  to  meet 
it.  This  clause  has  no  bearing  upon  the  ques- 
tion, as  to  what  shall  be  the  form  of  the  ac- 
cusation, but  entitles  the  prisoner  to  demand 
its  nature,  whether  it  be  good  or  bad:  he 
has  the  right,  upon  his  arraignment,  to  have 
the  indictment  read  to  him;  he  is  thus  ad- 
vised of  the  nature  and  cause  of  it;  he  has 
the  further  right  to  'have  a  copy  thereof.' — 
10th  sec.  Bill  of  Rights.  Upon  the  whole 
we  are  satisfied  that  the  legislature  has  the 
power  to  make  this  a  good  indictment  for 
murder  in  the  first  degree,  as  well  as  for 
murder  in  the  second  degree;  leaving  it  for 
the  jury  to  find  the  degree,  and  to  affix  the 
punishment,  within  certain  restrictions  as 
prescribed  by  the  code.  England,  as  well 
as  most  states  in  this  Union,  has  passed  laws 
simplifying  the  forms  of  indictments,  and  cur- 
tailing them  of  much  useless  verbiage." 

In  State  v.  Harris,  146  N.  C.  456,  59  S.  E. 
115,  it  was  said:  "It  is  chiefly  urged  against 
the  validitv  of  this  conviction  and  sentence 
that  the  word  'feloniously'  is  not  used  in  the 
bill  of  indictment.    The  question  is  distinctly 
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and  properly  raised,  both  by  motion  to  quash 
and  in  arrest  of  judgment,  but  we  are  of 
opinion  that  the  position  cannot  be  sustained. 
It  has  been  frequently  held  with  us  that,  in 
indictments  for  felonies,  the  word  'feloniously' 
must  appear  as  descriptive  of  the  offense,  and 
that  no  other  or  equivalent  term  will  suffice. 
This  principle,  however,  does  not  obtain 
where  the  legislature  otherwise  expressly  pro- 
vides; and  so  it  is  here.  Our  revisal  of  1905, 
ch.  80,  sec.  3247,  establishes  a  form  for  a  bill 
of  indictment  for  perjury,  and  enacts  in  ex- 
press terms  that  this  form  shall  be  sufficient. 
The  statute  does  not  make  the  word  'feloni- 
ously' a  part  of  the  bill,  and  it  does  not  ap^ 
pear  in  the  form  set  out,  and  the  same  is, 
therefore,  no  longer  required.  The  general 
assembly  has  the  undoubted  right  to  enact 
legislation  of  this  character,  to  modify  old 
forms  of  bills  of  indictment,  or  establish 
new  ones,  provided  the  form  established  is 
sufiBcient  to  apprise  the  defendant  with  rea- 
sonable certainty  of  the  nature  of  the  crime  of 
which  he  stands  charged.  'To  be  informed 
of  the  accusation  against  him'  is  the  require- 
ment of  our  bill  of  rights,  and,  unless  such 
legislation  is  in  violation  of  this  principle 
or  in  contraventon  of  some  express  constitu- 
tional provision,  it  should  and  must  be  up- 
held by  the  courts.  The  act  in  question  is 
open  to  no  objection  of  the  kind  suggested. 
'Did  unlawfully  commit  perjury*  is  the  de- 
scriptive part  of  the  charge  required  by  the 
statute,  giving  in  addition  the  court,  the 
cause,  the  statement  alleged  to  be  false,  with 
proper  averments,  also,  as  to  the  scienter; 
and,  by  the  terms  of  such  a  bill,  therefore,  the 
defendant  is  fully  notified  of  the  charge  made 
against  him,  and  the  present  indictment,  fol- 
lowing with  exactness  the  form  established 
by  the  law,  the  objection  of  the  defendant 
must  be  overruled." 

In  Sizemore  v.  State,  3  Head  (Tenn.)  27, 
the  court  said:  "In  the  9th  sec.  of  the  1st 
art.  of  our  constitution  it  is  declared,  'That 
in  all  criminal  prosecutions  the  accused  hath 
a  right  to  be  heard  by  himself  and  his  coun- 
sel, to  demand  the  nature  and  cause  of  the 
accusation  against  him,  and  to  have  a  copy 
thereof.*  But  it  must  be  left  to  the  legisla- 
ture to  prescribe  what  shall  constitute  the 
'accusation' — in  what  form  the  crime  shall 
be  charged.  A  copy  of  this  he  has  a  constitu- 
tional right  to  demand.  The  constitution 
has  not  prescribed  the  form  in  which  the 
accusation  shall  be  made.  This  is  left  for  the 
legislature,  and  it  has  performed  that  duty 
in  this  regard.** 

In  State  v.  Rankin,  150  la.  701,  130  N.  W. 
732,  it  was  said :  "All  essential  to  constitute 
a  good  indictment  is  'a  statement  of  facts 
constituting  the  offense  in  ordinary  and  con- 
cise language  without  repetition  and  in  such 
manner  as  to  enable  a  person  of  common  un- 
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derstanding  to  know  what  is  intended.'  Sec- 
tions 5280,  5289^  Code.  Another  section 
(5282)  required  the  indictment  to  be  'direct 
and  certain  as  regards  the  particular  circum- 
stances of  the  offense  charged  when  they  are 
necessary  to  constitute  a  complete  offense.' 
These  and  other  sections  of  the  same  chapter 
were  intended  to  obviate  the  technical  nice- 
ties of  the  common  law  through  which  guilty 
persons  escaped  the  just  penalties  of  crime 
and  should  be  so  construed  as  to  effectuate 
their  design,  and  yet  exact  such  specification 
of  facts  as  will  constitute  the  offense  and  so 
individuate  it  as  will  clearly  apprise  the 
accused  of  the  particular  crime  intended." 

In  People  v.  01m»tead,  30  Mich.  431,  the 
court  said:  "The  evils  to  be  removed  by  the 
various  acts  concerning  indictments  consisted 
in  redundant  verbiage,  and  in  minute  charges 
which  were  not  required  to  be  proven  as 
alleged.  It  was  mainly,  no  doubt,  to  remove 
the  necessity  of  averring  what  need  not  be 
proved  as  alleged,  and  therefore  gave  no  in- 
formation to  the  prisoner,  that  the  forms  were 
simplified.  And  these  difficulties  were  chiefly 
confined  to  common-law  offenses.  Statutory 
offenses  were  always  required  to  be  set  out 
with  all  the  statutory  elements.  Koster  v. 
People,  8  Mich.  431.  The  statute  designed  to 
simpHfy  indictments  for  statutory  crimes, 
which  is  in  force  in  this  state,  and  is  a  part 
of  the  same  act  before  quoted,  reaches  that 
result  by  declaring  that  an  indictment  describ- 
ing an  offense  in  the  words  of  the  statute 
creating  it,  shall  be  maintained  after  verdict. 
C.  L.  §  7928.  But  both  of  these  sections  must 
be  read  in  the  light  of  the  rest  of  the  same 
statute,  which  plainly  confines  the  omission 
of  descriptive  averments  to  cases  where  it 
will  do  no  prejudice.  And  so  it  was  held 
in  Enders  v.  People,  20  Mich.  233,  that  noth- 
ing could  be  omitted  by  virtue  of  this  statute 
which  was  essential  to  the  description  of  an 
offense." 

MODIFICATIOIf  OF  RmJDL 

A  statute  cannot  prescribe  a  form  of  an  in- 
dictment which  dispenses  with  allegations 
that  are  essential  to  reasonable  particularity 
and  certainty  in  the  description  of  the  offense. 
Fehringer  v.  People,  69  Colo.  3,  147  Pac.  361 ; 
Reyes  v.  State,  34  Fla.  181,  16  So.  875;  Coch- 
ran V.  People,  175  111.  28,  51  N.  E.  845; 
Landringham  v.  State,  49  Ind.  186;  State  v. 
Learned,  47  Me.  426;  State  v.  Mace,  76  Me. 
64;  Goeller  v.  State,  119  Md.  61,  Ann.  Cas. 
1914C  562,  85  Atl.  954;  Slover  v.  Territory, 
6  Okla.  606,  49  Pac.  1009 ;  Williams  v.  State, 
12  Tex.  App.  395;  Dwyer  v.  State,  12  Tex. 
App.  636;  Rodriguez  v.  State,  12  Tex.  App. 
562;  Hodges  v.  State,  12  Tex.  App.  654; 
Brinster  v.  State,  12  Tex.  App.  612;  Young 
V.  State,  12  Tex.  App.  614;  Allen  v.  State, 


13  Tex.  App.  28;  Insall  v.  State,  14  Tex.  App. 
146 ;  Ringo  v.  State,  64  Tex.  Crim.  661,  114 
S.  W.  119;  Slack  v.  State,  61  Tex.  Crim.  372, 
Ann.  Cas.  1913B  112,  136  S.  W.  1073;  State 
V.  Webber,  78  Vt;  463,  62  Atl.  1018.  See 
also  McLaughlin  v.  State,  46  Ind.  338. 

In  Slover  v.  Territory,  5  Okla.  506,  49  Pac 
1009,  the  court  said:  "Counsel  for  defendant 
in  error  calls  our  attention  to  §  18,  p.  196,  of 
the  laws  of  1895,  which  reads:  'And  where 
the  offense  may  be  committed  by  the  use  of 
different  means,  the  means  may  be  alleged  in 
the  alternative  in  the  same  count,'  and  con- 
tends that  this  provision  authorizes  a  dis- 
junctive form  of  allegation  in  the  indictment 
The  object  of  this  indictment  is  not  to  the 
means  by  which  the  offense  is  alleged  to  have 
been  committed,  but  to  the  manner  in  which 
it  is  alleged  to  have  been  committed.  If  the 
statute  was  intended  to  mean  what  counsel 
contends  for  it,  we  would  not  be  willing  to 
concede  its  validity  in  view  of  the  above 
constitutional  requiren^ents  as  to  indictments. 
We  may  concede  that  this  constitutional  pro- 
vision was  not  intended  to  prevent  the  legis- 
lature from  dispensing  with  matters  of  form 
only  in  the  description  of  an  offense,  nor  with 
any  degree  of  particularity  of  specification 
in  the  description  which  did  not  give  the 
defendant  any  substantial  and  reliable  in- 
formation of  the  particular  offense  intended 
to  be  proved;  nor  do  we  hold  that  it  would 
not  be  competent  for  the  legislature  to  alter 
in  any  respect  the  common-law  form  of 
charging  an  offense;  but  statutes  simplifying 
the  forms  of  indictments  must  be  confined  to 
the  omission  onlv  of  such  matters  as  are  not 
essential  to  give  information  of  the  nature 
of  the  accusation  and  will  not  warrant  the 
omission  of  avermetits  essential  to  the  de- 
scription of  the  offense." 

In  Fehringer  v.  People,  59  Colo.  3,  147 
Pac.  361,  it  was  said:  *' Without  questioning 
the  power  of  the  general  assembly,  within  cer- 
tain limits,  to  prescribe  the  technical  suffi- 
ciency of  an  indictment  or  information,  its 
power  in  that  regard  cannot  deprive  a  de- 
fendant of  his  right  to  demand  and  have 
furnished  the  nature  and  cause  of  the  accu- 
sation against  him.  This  right  is  interwoven 
into  the  fundamental  principles  of  the  com- 
mon law,  embodied  in  Magna  Charts,  and 
guaranteed  in  both  the  state  and  federal  con- 
stitutions. It  is  only  by  the  observance  of 
these  fundamental  principles  that  the  liberty 
and  rights  of  the  citizen  may  be  protected. 
Unless  we  observe  the  forms  of  law  intended 
for  the  protection  of  each  and  every  person 
accused  of  any  crime  whatsoever,  we  will  soon 
imperil  the  liberty  of  every  citizen." 

In  State  v.  Webber,  78^  Vt.  463,  62  Atl. 
1018,  the  defendant  was  indicted  for  perjury 
committed  before  the  grand  jury.  The  indict- 
ment,  drawn   in  the   form   prescribed  by  « 
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statute,  did  not  specify  the  subject-matter, 
which  had  been  investigated  by  the  grand 
jury  before  wliom  the  defendant  testified.  It 
was  held  that  the  indictment  was  insufficient 
although  the  statutory  form  was  used.  The 
court  said:  "The  respondent  insists  that  the 
indictment  here  and  the  form  prescribed  by 
the  statute. are  insufficient  to  meet  the  re- 
quirements of  the  constitution,  and  that 
therefore  the  legislature  had  no  authority  to 
establish  its  sufficiency.  The  legislature  may 
simplify  and  mould  the  form  of  indictments 
at  pleasure,  provided  in  so  doing  it  does -not 
contravene  the  constitutional  provisions  and 
leaves  enough  to  meet  the  constitutional  re- 
quirements. State  v.  Comstock,  27  Vt.  563. 
But  this  power  oi  the  legislature  is  thus 
limited,  and  if,  as  claimed  by  the  respondent, 
this  indictment  does  not  sufficiently  apprise 
him  of  the  cause  and  nature  of  the  accusation 
brought  against  him,  as  required  by  Art.  10 
of  the  constitution  of  the  state,  it  is  fatally 
defective,  notwithstanding  the  legislature  has 
declared  that  such  an  indictment  shall  be 
sufficient.  Is  it  necessary,  then,  in  order  to 
meet  this  requirement  and  to  sufficiently  in- 
form this  respondent  of  the  cause  and  nature 
of  the  charge,  to  specify  the  matter  then 
under  consideration  by  the  grand  jury  7  We 
think  it  is.  The  highest  degree  of  certainty 
is  not  required,  but  the  charge  must  be  set 
forth  with  such  accuracy  of  circumstances  as 
will  apprise  him  with  reasonable  certainty 
of  the  nature  of  the  same,  that  he  may  in- 
telligently  prepare  to  meet  it,  and  if  convict^ 
ed,  succeeefully  plead  his  conviction  in  a  sub- 
sequent prosecution  therefor.  This  must  not 
be  left  to  conjecture  or  inference;  it  must 
appear  by  positive  averment.  In  no  other 
way  can  a  respondent  get  the  full  benefit  of 
his  salutary  provision  of  the  constitution.  It 
is  strongly  intimated,  though  not  decided,  in 
Com.  V.  Pickering,  8  Grat.  (Va.)  628,  that 
in  charging  perjury  committed  before  a  grand 
jury,  the  particular  inquiry  then  before  that 
jury  must  be  set  out  in  the  indictment:  and 
it  is  expressly  held  in  Com.  v.  Taylor,  96  Ky. 
394,  that  such  allegation  is  necessary  to 
fnlly  apprise  the  accused  of  the  nature  of  the 
charge  against  him." 

In  Landringbam  v.  State,  49  Ind.  186,  it 
was  held  that  a  statute  which  authorized  an 
indictment  to  be  drawn  against  one  who  con- 
spired with  others  to  commit  a  felony,  with- 
out stating  the  particular  felony  to  be  com- 
mitted, was  invalid. 

In  State  t.  Learned,  47  Me.  426,  the  court 
said:  "We  do  not  intend  to  say  that  the 
legislature  may  not  modify  or  simplify  the 
forms  in  criminal  proceedings,  provided  the 
essential  matters  which  clearly  set  forth  an 
offense,  and  whieh,  being  proved,  constitute 
the  offense,  are  retained.  The  case  before  us 
does  not  require  us  to  determine  how  far  the 
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legislature  may  go  in  substituting  a  general 
description  of  an  offense  for  minute  specifi* 
cations.  What  we  do  decide  is,  that  the  legis- 
lature cannot  dispense  with  the  requirement 
of  a  distinct  presentation  of  an  offense  against 
the  law.  It  cannot  compel  an  accused  person 
to  answer  to  a  complaint  which  contains  no 
charge,  either  general  or  particular,  of  any 
offense." 

To  the  same  effect  see  State  v.  Mace,  76  Me. 
64,  wherein  the  court,  in  construing  a  statute 
which  prescribed  a  form  of  indictment  fox 
per  jury,*  said :  "Undoubtedly  the  legishiture 
may  abbreviate,  simplify,  and  in  many  other 
respects  modify  and  change  the  forms  of  in- 
dictments; but  it  cannot  make  valid  and  suffi- 
cient an  indictment  in  which  the  accusation 
is  not  set  forth  with  sufficient  fullness  to 
enable  th^  accused  to  know  with  reasonable 
certainty  what  the  matter  of  fact  is  which 
he  has  got  to  meet,  and  enable  the  court  to 
see,  without  going  out  of  the  record,  that  a 
crime  haa  been  committed.  This  the  constitu- 
tion of  the  state  forbids;  and  to  that  instru- 
ment the  legislature  as  well  as  all  other 
tribunals  must  conform.  The  authority  of  the 
legislature  in  this  particular,  and  the  extent 
to  which  it  may  go  in  establishing  forms,  has 
been  judicially  determined  in  this  state,  and 
the  arguments,  pro  and  con,  need  not  be  re- 
peated here.  We  refer  to  State  v.  Learned,  47 
Me.  426.  .  .  .  For  the  reasons  already 
stated,  and  to  be  found  more  fully  stated  in 
the  case  cited  (State  v.  Learned,  47  Me.  426) , 
we  are  forced  to  the  conclusion  that  it  is  not 
sufficient;  that  the  legislature,  in  its  laudable 
desire  to  prune  away  the  great  prolixity  of 
the  forms  required  by  the  common  law,  cut 
too  deep,  and  did  not  leave  enough  to  meet 
the  requirements  of  the  constitution  of  the 
state." 

In  Goeller  v.  State,  119  Md.  61,  Ann.  Cas. 
1914C  562,  85  Atl.  954,  it  was  held  that  a 
statute  which  provided  that  in  an  indictment 
against  the  unlawful  sale  of  liquors  it  need 
not  be  alleged  that  the  defendant  had  previ- 
ouslv  committed  the  same  offense  was  uncon- 
stitutional. 

In  Williams  v.  State,  12  Tex.  App.  395,  it 
was  held  that  a  statute  providing  that  in  an 
indictment  against  larceny  the  elements  of 
the  offense  need  not  be  stated  was  unconsti- 
tutional. 

So  in  Allen  v.  State,  13  Tex.  App,  28,  it 
was  held  that  a  statute  which  authorized  an 
indictment  against  aggravated  assault  without 
specifying  any  acts  showing  aggravation  was 
unconstitutional. 

In  Brinster  v.  State,  12  Tex.  App.  612,  it 
was  held  that  a  statutory  form  of  an  indict- 
ment against  rape  was  bad  where  the  indict^ 
ment  did  not  alkige  the  acta  constituting  the 
offense. 
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Likewise  in  Rodriguez  v.  State,  12  Tex. 
App.  552,  it  was  held  that  the  statutory  form 
of  an  indictment  against  burglary  was  bad 
where  it  failed  to  state  the  elements  of  the 
offense. 

But  in  Dwyef  v.  State,  12  Tex.  App.  635, 
it  was  held  that  an  indictment  against  mur- 
der which  alleged  that  the  defendant  killed 
one  Chatham  was  sufficient.  The  indictment 
was  drawn  under  a  form  provided  by  a  stat- 
ute. To  the  same  effect  see  Ringo  v.  State,  54 
Tex.  Crim.  561,  114  S.  W.  119. 

In  Slack  v.  State,  61  Tex,  Crim.  372,  Ann. 
Cas.  1913B  112,  136  S.  W.  1073,  it  was  held 
that  a  statutory  form  of  an  indictment 
against  the  sale  of  intoxicating  liquors  was 
valid,  though  it  did  not  negative  that  the 
accused  sold  the  liquor  for  medicinal  or  sacra- 
mental purposes. 

Nor  is  a  statute  which  prescribes  the  form 
of  an  indictment  valid  when  the  accused  is 
deprived  of  the  right  to  demand  and  have 
furnished  the  nature  and  cause  of  the  accusa- 
tion against  him.  State  v.  Noakes,  70  Vt. 
247,  40  Atl.  249;  Pine  v.  Com.  (Va.)  93  S.  B. 
652. 

Construction  of  Btatute, 

In  Genckal. 

In  a  number  of  jurisdictions  statutes  have 
been  passed  providing  that  an  indictment 
must  contain  ''a  plain  and  concisive  statement 
of  the  act  constituting  the  crime  without  un- 
necessary repetition.''  The  courts  in  constru- 
ing these  statutes  have  held  that  it  is  not  nec- 
essary to  incorporate  in  the  indictment  the 
name  of  the  crime  charged  to  have  been  com- 
mitted. Loehr  v.  People,  132  111.  504,  24  X. 
E.  68;  West  v.  People,  137  111.  189,  27  X.  E. 
34,  34  N.  E.  254;  Honselman  v.  People,  168 
111.  172,  48  N.  E.  304;  White  v.  People,  179 
HI.  356,  53  N.  E.  570;  People  v.  Covitz,  262 
111.  514,  104  N.  E.  887;  Com.  v.  Kelley,  184 
Mass.  320,  68  N.  E.  346;  Com.  v.  Bailey,  199 
Mass.  583,  85  N.  E.  857 ;  Brown  v.  People,  29 
:Mich.  232;  State  v.  Geddes,  22  Mont.  68,  55 
Pac.  919 ;  People  v.  Wheeler,  66  App.  Div. 
187.  73  N.  Y.  S.  130;  People  v.  Miller,  143 
App.  Div.  251,  128  N.  Y.  S.  549;  People  v. 
Miller,  202  N.  Y.  618,  96  N.  E.  1125;  State 
V.  Cline,  150  N.  C.  854,  64  S.  E.  591 ;  Slover 
V.  Territory,  5  Okla.  506,  49  Pac.  1009; 
Gerosen  v.  Com.  99  Pa.  St.  388 ;  State  v.  Jeff- 
coat,  54  S.  C.  196,  32  S.  E.  298;  State  v. 
Brown,  143  Wis,  405,  127  N.  W.  966. 

In  Cochran  v.  People,  175  111.  28,  51  N.  E. 
845,  the  court  said:  "The  only  attempt  to 
justify  this  departure  from  well  understood 
rules  of  criminal  pleading  is  the  contention 
that,  being  a  statutory  offense,  the  indictment 
is  sufficient  as  charging  it  in  the  terms  and 
language  of  the  statute,  or  so  plainly  that 


the  nature  of  the  offense  might  be  easily 
understood  by  the  jury,  relying  upon  section 
6  of  division  11  of  the  Criminal  Code.  It  is 
true  that  under  this  section  of  the  statute  it 
is  generally  sufficient  to  state  a  statutory  of- 
fense in  the  terms  and  language  of  the  stat- 
ute ;  but  there  are  well  understood  exceptions 
to  the  rule.  Where  the  language  of  the  stat- 
ute describes  the  act  or  acts  constituting  the 
offense,  no  more  is  necessary  than  to  state 
the  offense  in  that  language,  as  where  the  of- 
fense is  having  in  possession  instruments  used 
in  counterfeiting  coin." 

PKU7CIPALS    AND    ACCESSORIES. 

In  state  v.  Stevens,  29  Ore.  86,  43  Pac. 
947,  it  was  held  that  one  who  acted  as  an 
accessory  to  a  murder  might  be  charged  in  an 
indictment  drawn  under  a  statutory  form, 
89  a  principal.  The  court  said:  *'Ab  we  have 
8(:en,  there  exists  no  valid  reason  for  the  dis- 
tinction between  an  accessory  before  the  fact 
and  a  principal.  How,  then,  can  it  be  said 
that  the  statute  abrogating  the  distinction 
between  these  classes  of  offenders  violates  the 
organic  law  of  the  state?  When  the  acces- 
sory before  the  fact  is  charged  with  the  com- 
mission of  the  overt  act,  he  is  thereby  sub- 
stantially informed  of  'the  nature  and  canse 
of  the  accusation  against  him.'  The  person 
who  counsels  or  procures  another  to  commit 
a  crime  is  by  the  statute  properly  deemed  and 
considered  as  a  principal,  for  in  civil  proceed- 
ings the  maxim  QtU  faoit  per  alium  facit  per 
se  is  applied  to  the  relations  of  principal  and 
agent;  and  since  the  rule  of  the  common  law 
has  been  changed  requiring  the  state  to  estab- 
lish the  guilt  of  the  accused  beyond  a  reason- 
able doubt,  instead  of  requiring  him  to  prove 
his  innocence,  there  is  no  just  reason  why 
the  same  maxim  should  not  be  invoked  in 
criminal  procedure;  and,  the  overt  act  having 
been  performed  by  him  through  his  agent,  the 
constitution,  in  our  judgment,  is  not  violated 
when  the  accessory  before  the  fact  is  charged 
directly  with  having  committed  the  crime." 
To  the  same  effect  see  State  v.  Duncan,  7 
Wash.  336,  35  Pac.  117,  38  Am.  St.  Rep.  888. 
But  compare  State  v,  Gifford,  19  Wash.  464, 
53  Pac.  709,  holding  that  one  who  procured 
or  assisted  in  the  commission  of  a  rape  could 
not  be  charged  in  the  indictment  as  a  prin- 
cipal, and  expressly  overruling  State  v.  Dun- 
can, supra. 

In  Josephine  v.  State,  39  Miss.  613,  it  ap- 
peared that  the  defendant  was  indicted  as  a 
principal  on  a  charge  of  murder.  The  de- 
fendant had  acted  only  as  an  accessory  before 
the  fact.  After  the  commission  of  the  mur- 
der for  which  she  was  indicted,  the  legislature 
of  Mississippi  passed  a  statute  to  the  effect 
that  in  a  prosecution  for  murder  or  other 
felony  an  accessory  before  the  fact  should  be 


PEOPLE  V, 
iiB  III. 

considered  as  a  principal  and  indicted  as  such. 
It  was  held  that  an  indictment  drawn  under 
that  statute  was  insufficient.  The  court  said : 
"But  this  statute  cannot  be  applied  to  this 
caso,  since  the  crime  was  committed  before  the 
stattite  was  in  force;  and  it  is  expressly  pro- 
vided by  the  Revised  Code — which  contained 
the  first  enactment  of  the  provision — that  no 
offense  committed  previous  to  the  time  when 
I  he  arts  therein  contained  should  take  effect, 
and  no  indictment  or  prosecution  pending  at 
the  time  said  acts  should  take  effect,  should 
be  effected  by  the  adoption  of  the  code,  but 
should  remain  subject  to  the  laws  in  force 
before*  the  said  code  should  take  effect;  ex- 
i'C]>t  that  all  proceedings  had  after  the  code 
should  take  effect  should  be  conducted  accord- 
ing to  its  provisions.  Rev.  Code  44,  art.  6. 
From  this  it  is  plain  that,  while  the  modes 
and  forms  of  procedure  upon  indictments  or 
prosecutions  for  offenses  previously  commit- 
ted should  be  according  to  the  provisions  of 
the  code,  yet  the  position  of  parties  charged 
with  such  offenses,  as  to  all  substantial  rights 
of  defense,  remained  subject  to  the  laws  exist- 
ing before  the  code  went  into  operation.  The 
matter  here  involved  was  a  substantial  right 
of  the  prisoner  and  not  a  mere  question  of 
form  of  proceeding.  By  the  law  in  force  at 
the  time  of  the  commission  of  the  alleged 
crime,  she  was  not  subject  to  conviction  as 
an  accessory  before  the  fact,  upon  the  indict- 
ment charging  her  only  as  principal,  but  was 
entitled  to  be  informed  by  the  indictment 
what  degree  of  guilt  she  was  charged  with, 
and  what  offense  in  law  she  was  called  on  to 
answer.  This  was  a  valuable  right.  But  to 
make  the  statute  under  consideration  ap- 
plii-able  to  her  case  would  be  to  impair  the 
right  of  defense  existing  by  the  law  in  force 
at  the  time  the  act  was  committed ;  and  this 
we  Ibink  it  clear  the  legislature  did  not  in- 
tend to  do." 

Time  and  Place. 

It  hap  been  held  that  a  statutory  form  of 
nn  indictment  which  omits  the  time  and  the 
place  of  the  commission  of  the  offense  is  suffi- 
cient, unless  the  time  or  the  place  is  of  the 
essence  of  the  offense.  Thompson  v.  State,  25 
Ala.  41 ;  Walker  v.  State,  150  Ala.  87,  43  So. 
188;  People  ▼.  Kelly,  6  Cal.  211;  Ketline  v. 
State,  59  N.  J.  L.  468,  36  Atl.  1033;  State  v. 
Donaldson,  3  Heisk.  (Tenn.)  48;  State  v. 
Quartemus,  3  Heisk.  (Tenn.)  65;  State  v. 
Bruce;  26  W.  Va.  153.  In  Thompson  v.  State, 
Aupra,  the  court  said:  "The  questions  raised 
upon  the  record  as  to  the  sufficiency  of  the 
indictment,  we  regard  as  settled  by  the  de- 
cision in  the  case  of  Noles  v.  State,  at  the 
present  term.  It  is  true,  that  in  that  case  the 
crime  was  alleged  to  have  been  committed  on 
A  day  certain,  while  here  the  offense,  in  con- 


.  BRADY.  667 

formity  with  section  3512  of  the  Code,  is 
charged  generally  to  have  been  committed  be- 
fore the  finding  of  the  indictment.  The  time, 
however,  is  not  a  constituent  of  the  offense; 
and  if  the  legislature  may  declare  an  indict- 
ment good,  which  does  not  allege  the  county 
in  which  the  offense  was  committed,  as  we 
held  in  the  case  referred  to  might  be  done, 
upon  the  same  principle  the  allegation  of  pre- 
cise time  may  be  dispensed  with,  which,  in 
cases  like  the  present,  is  entirely  immaterial, 
the  defendant  having  every  legitimate  ad- 
vantage upon  the  evidence  which  he  could 
have  if  it  was  charged  in  the  indictment." 

In  State  v.  North,  90  Vt.  125,  96  Atl.  702, 
it  was  held  that  in  an  indictment  for  adultery, 
which  was  drawn  under  a  statute,  it  was  not 
necessary  to  state  when  the  crime  was  com- 
mitted. 

In  State  v.  Bruce,  26  W.  Va.  153,  the  court 
said:  '^By  the  common  law,  every  indictment 
must  allege  the  time  the  offense  was  commit- 
ted; but,  while  this  allegation  was  always 
treated  as  essential,  it  was  mere  form,  unless 
some  special  reason  rendered  it  important, 
and  it  was  not  required  ordinarily  to  be 
proved  as  laid.  1  Bish.  Crim.  Pro.  §  386.  This 
has  been  modiffed  by  the  statute  above  quoted,, 
so  that  it  is  not  now  essential  to  aver  the- 
time  of  the  offense  in  an  indictment  unless 
time  is  of  the  essence  of  the  offense.  In  mis> 
demeanors  it  is  essential  that  it  should  ap- 
pear  from  the  indictment,  that  the  <^cnse 
was  not  barred  from  the  statute  of  limitations 
at  the  time  the  indictment  was  found;  for» 
otherwise  it  would  not  show  that  the  offense 
was  a  subsisting  and  therefore  indictable 
offense.  The  second  counts  in  these  indict- 
ments were,  therefore,  bad.  It  is  of  course 
unnecessary  to  allege  any  particular  date  or 
day  in  such  cases,  but  it  is  indispensable  that 
the  indictment  should  disclose  on  its  face  that 
the  offense  was  committed  within  the  stat- 
utory limitation." 

Specific  Cbimeb. 

Arson. 

In  Mott  ▼.  State,  29  Ark.  147,  it  was  held 
that  a  statutory  form  of  an  indictment 
against  arson  was  bad  where  the  word  "felon- 
iously" was  omitted.  In  that  case  the  court 
said:  '*By  the  constitution  of  1868  (art.  1, 
§9),  under  which  the  appellant  was  indicted, 
no  person  could  be  held  to  answer  a  criminal 
offense,  unless  on  the  presentment  or  indict- 
ment of  a  grand  jury,  except  the  offenses 
named,  and  arson  is  not  one  of  the  exceptions. 
Indictment  is  a  common-law  term,  and  the 
courts  have  necessarily  to  look  to  the  com- 
mon law  to  ascertain  its  meaning.  And 
whilst  we  do  not  doubt  the  power  of  the 
legislature  to  dispense  with  mere  matters  of 
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form,  the  substance  of  a  good  common-laiv 
indictment  should  be  preserved.  If  one  mat- 
ter of  substance  may  be  dispensed  with,  an- 
other maj  be,  and  where  is  the  limit  to  in- 
novations ?" 

Banking  Lom?,  Violation  of. ' 

In  Lougee  v.  State,  11  Ohio  68,  it  was  held 
that  an  indictment  in  statutory  form  which 
alleged  that  the  accused  "acted  as  an  officer 
of  a  bank  not  incorporated  by  law"  was  suffi- 
cient. The  court  said:  ''The  legislature  have 
the  power  to  declare  what  acts  are  criminal; 
and  they  have  the  same  power  to  prescribe 
the  forms  of  indictments  for  the  commission 
of  such  criminal  acts.  They  can  not  dispense 
with  the  indictment  itself,  but  they  can  dis- 
pense with  some  of  its  technical  formalities. 
Whether  the  ends  of  public  justice  are  better 
attained  by  abandoning  well  established  pre- 
cedents, is  a  different  question.  Daily  ex- 
perience teaches  us  that  every  innovation  is 
not  an  improvement.  The  simple  question  in 
this  part  of  the  case  is,  whether  this  instru- 
ment, following,  as  it  does,  the  form  prescribed 
by  the  statute,  is  an  indictment.  'An  indict- 
ment,' says  Blackstone  (4  Com.  302),  4s  a 
written  accusation  of.  one  or  more  persons,  of 
a  crime  or  misdemeanor,  preferred  to  and 
presented  by  a  grand  jury  upon  oath.'  This 
instrument,  now  under  consideration,  con- 
tains a  written  accusation  of  the  plaintiff  in 
error  of  a  crime,  to  wit,  the  crime  of  acting 
as  the  officer  of  a  bank  not  incorporated  by 
law;  and  it  was  presented  by  a  grand  jury 
upon  oatb.  It  is,  then,  an  indictment,  and 
we  hold  it  to  be  sufficient." 

Burglary, 

In  Lyons  v.  People,  68  111.  271,  it  was  held 
that  a  statutory  form  of  an  indictment 
against  burglary  was  sufficient  without  al- 
leging that  the  act  was  committed  ''burglar- 
iously." 

Confidence  Oame. 

It  has  been  held  that  an  indictment  against 
obtaining  money  or  property  through  the  con- 
fidence game,  drawn  under  a  statute,  was 
sufficient  although  the  indictment  did  not 
specify  the  elements  of  the  offense.  Morton 
v.  People,  47  111.  468.*  In  that  case  it  api)eared 
that  the  defendant  was  indicted  for  obtaining 
money  through  the  confidence  game.  The  in- 
dictment was  drawn  under  a  form  prescribed 
by  statute.  The  defendant  contended  that 
the  indictment  was  bad  because  it  failed  to 
specify  the  elements  of  the  offense  charged. 
It  was  held,  however,  that  the  objection  was 
untenable.  The  court  said:  "The  answer  to 
these  objections  going  to  the  indictment  is 
found  in  section  277  of  the  Criminal  Code, 


which  provides  that  'every  indictment  or  ac- 
cusation of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct  which  states 
the  offense  in  the  terms  and  language  of  the 
code,  or  so  plainly  that  the  nature  of  the 
offense  may  be  easily  understood  by  the  jury. 
.  .  .  We  are  of  opinion  that  the  offense  is  so 
set  forth  in  the  indictment  that  the  accused 
can  be  at  no  loss  to  know  what  it  is  with 
which  he  is  charged,  and  can  so  prepare  his 
defense;  that  he  cannot  be  charged  with  one 
offense  and  arraigned  for  another  and  differ- 
ent offense,  and  that  he  cannot  be  tried  again 
for  the  same  offense,  it  being  so  distinctly 
specified  in  this  indictment  as  to  enable  him 
if  again  charged  with  the  same  offense  to 
plead  this  judgment  in  bar.  As  to  the  con- 
stitutional objection,  some  of  the  cases  re- 
ferred to  by  the  plaintiff  in  error  may  go  to 
the  extent  claimed,  but  as  we  have  a  very 
scrupulous  regard  for  the  acts  of  a  co-ordin- 
ate department  of  the  government,  whose  ex- 
clusive duty  it  is  to  make  laws,  we  can- 
not declare  any  enactment  of  that  department 
null  and  void  as  being  against  the  constitu- 
tion, unless  we  are  fully  convinced  of  the 
violation.  We  are  not  so  convinced,  and 
therefore  must  uphold  the  law."  To  the 
same  effect  see  Graham  v.  People,  181  III. 
477,  56  N.  E.  179,  47  L.R.A.  731.  And  see 
the  reported  case. 

EfnhezsfUmi^ntm 

In  State  v.  Mishler,  81  Ore.  548,  160  Pac. 
382,  the  defendant  was  indicted  for  embez- 
zlement. The  indictment  which  was  drawn 
under  a  form  prescribed  by  a  statute  failed 
to  specify  the  kind  of  money  embezzled.  It 
was  held  that  the  indictment  was  good,  the 
court  saying:  "Our  statute  (subdivision  0, 
section  1448,  L.  O.  L.)  provides,  in  substance, 
that  the  indictment  shall  be  sufficient  if  the 
act  charged  as  a  crime  is  stated  with  such  a 
degree  of  certainty  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended." 

False  Pr0ten9es. 

In  Turpin  v.  State,  19  Ohio  St.  540,  it  was 
held  that  an  indictment  which  alleged  that 
the  defendant  acted  with  an  intent  to  defraud 
was  sufficient  although  there  was  no  allega- 
tion of  an  intent  to  defraud  any  particular 
person.  To  the  same  effect  see  State  v.  Fan- 
cher,  71  Mo.  460. 

Homuride,  ' 

It  has  been  held  that  an  indictment  for 
homicide  drawn  according  to  a  form  pre- 
scribed by  a  statute  is  sufficient  notwithstand- 
ing the  fact  that  it  fails  to  allege  the  means, 
manner  or  circumstances  of  the  kilKng.  Kcw- 
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comb  V.  State,  37  Miss.  383;  State  v.  Millain, 
3  Nev.  409;  Graves  v.  State,  45  N.  J.  L.  347, 
46  Am.  Rep.  778;  State  v.  Moore,  104  N.  C. 
743,  10  S.  E.  183;  Cathcart  v.  Com.  37  Pa. 
St.  108;  Goersen  v.  Com.  99  Pa.  St.  388; 
State  V.  Morse,  reported  in  full  post,  this 
volume,  at  page  570;  Williams  v.  State,  3 
Heisk.  (Tenn.)  376;  State  v.  Noakes,  70  Vt. 
247,  40  Atl.  249;  State  v.  Quinn,  56  Wash. 
295,  105  Pac.  818;  Rowan  v.  State..  30  Wis. 
129,  11  Am.  Rep.  559. 

In  Newcomb  v.  State,  supra,  the  court  said: 
'Is  the  statute,  then,  authorizing  this  indict- 
ment, in  violation  of  the  right  of  the  accused 
to  be  informed  of  'the  nature  and  cause'  of 
the  accusation  against  him?  We  think  not. 
He  is  charged,  in  the  indictment,  with  mur- 
der, wilfully,  feloniously,  and  of  malice  afore- 
thought. This  shows  the  'nature*  of  the  ac- 
cusation. The  person  upon  whom  the  act  is 
charged  to  have  been  committed,  is  also 
stated;  which  shows  the  'cause'  of  the  ac- 
cusation. The  means  by  which  the  act  was 
committed,  do  not  pertain  to  the  'nature'  of 
the  accusation,  nor  are  they  properly  the 
'cause'  of  the  charge.  When  he  is  charged 
with  murdering  John  Freeze,  both  the  nature 
and  cause  of  the  accusation  brought  against 
him,  are  made  known  to  him  sufficiently  to 
enable  him  to  know  the  particular  offence 
with  which  he  is  charged,  and  to  prepare  to 
show  his  innocence,  his  excuse,  or  justification. 
The  offence  is  particularized,  so  that  if  he 
should  be  acquitted,  he  will  be  enabled  to 
plead  the  acquittal  in  bar  of  a  subsequent  in- 
dictment for  the  same  offence;  for,  from  the 
nature  of  the  charge,  the  offence  could  be 
committed  but  the  once,  and  if  he  was  once 
acquitted  upon  the  general  charge  of  murder- 
ing John  Freeze,  upon  settled  principles,  that 
would  be  an  ample  defence  to  any  subsequent 
charge  for  the  murder  of  him,  however  made, 
or  upon  whatever  evidence  it  might  be  at- 
tempted to  be  sustained.  We  do  not,  there- 
fore, think  that  the  means,  mode,  or  circum- 
stances, of  the  commission  of  the  crime  of 
murder,  are  necessarily  embraced  in  'the 
nature  and  cause  of  the  accusation,'  in  the 
sense  of  the  constitution,  and  of  which  the 
accused  has  the  right  to  demand  information 
in  the  indictment.  They  are  rather  matters 
of  evidence  to  establish  the  charge.  The 
forms  of  proceeding,  in  which  these  particu- 
lars were  observed,  have  been  established  by 
long  usage;  but,  for  the  most  part,  they  are 
but  modes  of  proceeding,  which  the  legisla- 
ture has  the  undoubted  power  to  change  or 
modify.  That  power  they  have  thought  fit 
to  exercise  in  the  enactment  of  the  statute 
under  consideration;  and  we  are  satisfied 
that  it  does  not  infringe  any  substantial 
right  intended  to  be  secured  to  the  accused  by 
the  Constitution.  This  ground  Of  error  is, 
therefore,  not  toiabW 
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In  Williams  v.  State,  3  Heisk.  (Tenn.)  37, 
it  was  held  that  an  indictment  for  murder 
in  the  form  prescribed  by  a  statute  (Tennes- 
see Code,  §  4598)  was  sufficient,  although  it 
did  not  allege  that  the  charge  was  murder 
in  the  first  degree. 

In  State  v.  Moore,  104  N.  C.  743,  it  was 
held  that  an  indictment  for  murder  which  did 
not  allege  the  means  or  manner  of  the  killing 
was  sufficient  under  a  statute  (Acts  of  1887, 
c.  58)  which  prescribed  the  form  of  the  in- 
dictment. 

In  Graves  v.  State,  45  N.  J.  L.  347,  the 
court  said  .*  "When  the  legislature,  commend- 
ably  simplifying  the  form  of  the  indictment, 
provided  that  in  charging  the  crime  it  should 
not  be  necessary  to  set  forth  the  manner  in 
which  or-  the  means  whereby  the  death  was 
caused,  but  that  It  should  be  sufficient  to 
charge  that  the  defendant  wilfully,  felonious- 
ly and  of  his  malice  aforethought,  killed  and 
murdered  the  deceased,  it  merely  provided 
that  in  a  charge  of  murder,  a  crime  well 
understood  and  defined  in  the  law,  it  should 
be  enough  to  charge  the  crime  in  language 
sufficient  to  designate  it.  .  .  .  No  right  of 
the  defendant  was  violated,  nor  any  privi- 
lege of  his  disregarded  or  contravened  by 
convicting  him  of  murder  of  the  first  degree 
on  an  indictment  which  described  the  crime 
according  to  the  statutory  form." 

In  State  v.  Millain,  3  Nev.  409,  it  was 
held  that  an  indictment  drawn  under  a  stat- 
utory form  which  did  not  specify  the  elements 
of  murder,  or  that  the  charge  was  for  murder 
in  the  first  degree  was  sufficient.  The  court 
said:  "The  criminal  code  which  in  section 
232  has  declared  'all  the  forms  of  pleading 
in  criminal  actionsi  and  the  rules  by  which 
the  sufficiency  of  pleadings  are  to  be  deter- 
mined, shall  be  those  ^Hiich  are  prescribed  by 
this  act,'  conveys  no  words  of  idle  meaning, 
but  is  the  mandate  of  the  law  which  courts 
should  regard  and  obey.  The  very  full  and 
complete  showing  by  the  chief  justice  of  the 
various  sections  of  the  code  bearing  on  this 
question,  shows  how  zealously  the  law-making 
power  have  endeavored  to  abolish  needless 
'technicalities  and  subtleties  invented  as  the 
means  of  adininistering  justice,  and  in  their 
stead  substituted  a  system  of  pleading 
founded  upon  the  unerring  principles  of 
justice,  and  having  for  their  end  the  attain* 
ment  of  right  without  regard  to  form.'  It 
is  true  there  is  some  conflict  in  the  decisions 
growing  out  of  these  statutory  modifications, 
but  wherein  they  have  not  given  full  expres- 
sions to  the  spirit  and  purpose  of  the  code 
they  are  but  the  occasional  exhibitions  of  a 
'conservatism,'  as  it  has  been  termed,  'of  a 
profession  which  would  impede  but  cannot 
arrest  the  progress  of  a  more  enlightened 
understanding  of  the  true  principles  upon 
which  the  science  of  the  law  is  founded ;  that 
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would  cling  with  a  blind  subservience  to  rules 
originating  in  a  day  of  comparative  darkness, 
rather  than  be  guided  by  the  simpler  precepts 
which  a  reformatory  and  progressive  spirit 
has  inaugurated.'  These  questions  must  be 
tested  by  the  statute  law,  so  far  as  it  has 
pointed  out  the  mode  of  procedure;  and  au- 
thorities, which  in  effect  ignore  the  distinct 
and  emphatic  rules  that  it  has  prescribed, 
can  serve  no  purpose  in  determining  our 
action.  'The  object  of  pleading,  whether  in 
civil  01  criminal  actions,  is  to  inform  the 
parties  of  the  facts  alleged  by  each  against 
the  other,  with  such  clearness  and  distinct- 
ness as  to  enable  them  to  prepare  for  the 
trial  of  disputed  facts,  or  for  the  application 
of  the  law  to  those  which  are  admitted.  Re- 
fine as  we  may  upon  the  mode  of  effecting 
this  object,  the  most  devoted  worshiper  of  the 
ancient  forms  will  not  deny  that  this  is  the 
only  legitimate  object  of  pleading.  And  in 
its  application  to  criminal  cases,  in  which  no 
special  pleading  is  required  on  the  part  of  the 
defendant  by  the  code  (except  where  a  former 
conviction  is  pleaded,  which  must  be  in  a 
brief,  prescribed  form ) ,  the  elements  of  plead- 
ing may  be  still  further  condensed  into  this 
definition:  that  it  is  a  statement  of  a  crime 
imputed  to  the  prisoner,  with  such  a  particu- 
larity of  circumstances  only  as  will  enable 
him  to  understand  the  charge  and  prepare 
for  his  defense,  and  as  will  authorize  the 
court,  applying  the  law  to  the  facts  charged, 
to  give  tJie  appropriate  judgment  upon  con- 
viction.' (Report  of  Code  Commission,  New 
York,  1849,  p.  141,)" 

A  statutory  form  of  an  indictment  for  man- 
slaughter which  does  not  specify  the  means  of 
the  killing  is  sufficient.  Wolf  v.  State,  19 
Ohio  St.  248. 

Intoxicating  Liquors,  Sale  of, 

A  statutory  form  of  an  indictment  in  a 
prosecution  for  the  sale  of  intoxicating  liq- 
uors which  leaves  out  the  name  of  the  per- 
son to  whom  the  sale  is  made  or  the  means 
by  which  the  liquor  is  sold,  has  been  held  to 
be  sufficient.  Elam  v.  State,  25  Ala.  63; 
Jones  V.  State,  136  Ala.  118,  34  So.  236; 
Hancock  v.  State,  14  Ala.  App.  91,  71  So. 
973;  State  v.  Fagan,  1  Boyce  (Del.)  46,  74 
Atl.  692;  SUte  v.  Polk,  6  Penn.  (Del.)  466, 
69  Atl.  1006;  Cashin  v.  State,  18  Ga.  App. 
87,  88  S.  E.  996;  McCutcheon  v.  People,  69 
III.  601;  State  v.  Duane,  100  Me.  447»  62 
Atl.  80,  116  Me.  660,  98  Atl.  578;  State  v. 
Wilbur,  85  Ore.  666,  167  Pac.  669,  166  Pac. 
51;  State  v.  Beswick,  13  R.  I.  213,  48  Am. 
Rep.  26;  State  v.  Kane,  16  R.  I.  396,  6  Atl. 
783;  State  v.  Murphy,  16  R.  I.  643,  10  Atl. 
586;  State  v.  McKenna,  16  R.  I.  398,  17 
Atl.  51;  State  V.  Hodgson,  66  Vt.  J  34,  28 
Atl.  1089. 

In  Jones  v.  State,  136  Ala.  118,  34  So. 
236,  it  was  held  that  an  indictment  for  the 


sale  oi  intoxicating  liquors  need  not  state 
the  name  oi  the  buyer.  In  State  v.  Polk,  6 
Penn.  (Del.)  456,  69  Atl.  1006,  it  was  held 
that  an  indictment  against  the  unlawful  sale 
of  intoxicating  liquors  under  the  statutory 
form  (Rev.  Code,  §'12)  need  not  allege  that 
the  accused  sold  the  liquor  without  a  license. 

In  Elam  v.  State,  25  Ala.  53,  it  appeared 
that  the  defendant  sold  intoxicating  liquors 
to  one  James  McDowell,  by   the  quart  and 
the  half  gallon,  but  not  to  be  drunk  on  the 
premises.     It  further  appeared  that  the  de- 
fendant   sold    the   liquor   without   a   license,, 
and  that  McDowell  was  well  known  in  the 
neighborhood  as  a  man  of  very  intemperate 
habits.     The  statute   (Code,  §  1058),  among 
other  things,  provided  that  one  who  sells  liq- 
uor by  the  quart  to  a  person  of  intemper- 
ate  habits,   is   a   retailer.     The   indictment^ 
which  was  drawn  in  the  form  provided  by 
another  statute   (Code,  §  1059)   read  as  fol- 
lows:     **The    grand    jury    of    said    county 
charge,  that,  before  the  finding  of  this  indict- 
ment,  John  Elam  sold  spirituous  liquor,  with- 
out a  license,  and  contrary  to  law,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama."   It  was  held  that  the  indictment  was 
not  defective  for  failure  to  state  that  the  de- 
fendant was  a  retailer,  or  that  the  liquor  we' 
sold  to  a  person  of  intemperate  habits.    The 
court  said:     ''The  indictment  in  this  case  is 
drawn  in  strict  conformity  with  the  direc- 
tions given   in   the   Code    (§   1059),  and  is 
therefore  sufficient.     Under   such   an  indict- 
ment, the  oefendant  may  be  called  on  to  an- 
swer for  any  violation  of  the  law  concerning 
retailing  which  may  be  proved  against  him 
on  the  trial.    We  have  already  held,  upon  the 
fullest  consideration,  that  when  the  code  pre- 
scribes a  form,  or  specially  directs  what  shall 
be  charged  in  an  indictment  for  a  particular 
class  of  offenses,  the  proper  course  is  for  the 
pleader   to   adopt   the   form,   or   pursue  the 
special  directions  thus  given.    Noles  v.  State, 
at  the  present  term.    The  general  rules  gov- 
erning   indictments    (§§    3501    and   3502   of 
the  Code),  were  designed  for  indictments  in 
relation  to  which  no  form  is  given,  or  special 
rules  prescribed  in  the  code.   Noles  v.  State, 
supra.     The  demurrer  to  the  indictment  in 
this  case  was  correctly  overruled.    An  exam- 
ination of  section   1068  of  the  Code  shows 
what  persons  are  included  under  the  title  oi 
retailers;  and  fjrom  it,  also,  we  may  readily 
perceive  w^hat  offenses  can  be  proved  under 
an  indictment  framed  in  reference  to  the  di- 
rections given  in  section  1059.    Three  classes 
of  persons-  are  retailers  within  the  meaning 
of  the  law,  and  neither  is  allowed  to  retail 
without  a  license;  first,  one  who  sells  spirit- 
uous or  vinous  liquors  in  quantities  less  than- 
a  quart;   second,  persons  who  sell  such  liq* 
uors  by  the  quart  to  a  person  of  kno^n  ^^' 
temperate  habits;   third,  those  who  sell-  in 
any  quantities,  to  be  drunk  on  or  about  the 
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premises.  If  either  of  these  sell,  without  a 
license,  he  is  liable  to  be  proceeded  against 
as  prescribed  in  section  1059;  and  on  such  in- 
dictment, if  he  is  proved  to  have  sold  liquors 
in  less  quantities  than  a  quart,  or  by  the 
quart  to  a  person  of  known  intemperate 
habits,  or  in  any  quantity  to  be  drunk  on  the 
premises,  he  may  be  convicted.  Such  an  in- 
jj^ment  puts  in  issue  every  violation  of  the 
law  relating  to  retailers;  and  is  equivalent 
to  one"  containing  separate  counts  for  every 
possible  violation  of  those  laws."  To  the 
same  effect  see  State  v.  Fagan,  1  Boyce  (Del.) 
45,  74  Atl.  692. 

In  State  v.  Beswick,  13  R.  I.  213,  43  Am. 
Rep.  26,  an  indictment  drawn  in  accordance 
with  a  statutory  form,  which  did  not  allege 
that  the  defendant  sold  liquor  without  a 
license  but  stated  that  he  sold  the  same  con- 
trary to  law,  was  held  to  be  sufficient.  The 
court  said:  "The  constitution  does  not 
secure  to  the  accused  any  particular  form  of 
complaint  or  accusation,  but  only  informa- 
tion which  will  enable  him  to  defend  and 
protect  himself.  It  does  not  exact  the  tech- 
nicalities of  criminal  pleading,  but  only  that 
degree  of  clearness  and  precision  which  is 
reasonably  necessary  to  identify  the  offense 
which  is  the  subject  of  the  charge.  We  think 
the  complaint  here  meets  the  requirement. 
Xo  negative  averments  would  be  required  by 
the  rules  of  criminal  pleading  if  the  excep- 
tions to  the  prohibition  were  not  incorporated 
by  reference  in  the  prohibitory  clause.  But 
for  the  reference  the  burden  would  fall  on  the 
accused,  if  he  were  within  an  exception,  to 
show  it  by  way  .of  defense.  So  too  the  burden 
would  be  cast  upon  him  if  the  reference  were 
Htricken  out  by  amendment,  and  certainly  if 
the  legislature  can  throw  this  burden  on  the 
accused  by  such  an  amendment,  it  cannot  be 
unconstitutional  for  it  to  accomplish  the 
same  result  by  direct  and  original  enactment. 
The  only  effect  of  the  enactment  is  to  require 
that  if  any  of  the  few  persons  who  are 
privileged  to  sell  intoxicating  liquors  are 
prosecuted  for  selling  or  keeping  for  sale, 
they  .shall  show  that  they  are  privileged  in 
defense,  instead  of  requiring  the  prosecution 
to  show  in  every  case  that  the  accused  is  not 
privileged.  We  can  but  think  that  the  re- 
quirement i8  as  constitutional  as  it  is  rea- 
sonable." 

Ohacenity,  ^ 

In  Reyes  v.  State,  34  Fla.  180,  15  So.  875, 
it  was  held  that  an  indictment  for  publishing 
an  obscene  picture,  though  drawn  in  the  form 
prescribed  by  a  statute,  was  insufficient  where 
it  did  not  set  forth  the  picture.  The  court 
said:  "In. arriving  at  our  conclusions  herein 
we  have  not  overlooked  the  provisions  of  our 
statute  (sec.  2892,  R.  8.),  which  provide 
*that  every  indictment  shall  be  deemed  and 
Add.  Cas.  1918C. — 86. 
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adjudged  good  which  charges  the  crime  sub- 
stantially in  the  language  of  the  statute.'  It 
could  not  have  been  the  intention  of  the  stat- 
ute that  an  indictment  would  be  sufficient 
which  gave  a  defendant  no  information  of 
the  charge  against  him  sufficient  to  enable 
him  to  prepare  his  defenee.  Such  a  construc- 
tion put  upon  it  would  be  in  conflict  with  the 
eleventh  section  of  the  Bill  of  Rights  of  our 
constitution,  which  provides  that  every  per- 
son accused  of  crime  'shall  be  heard  ...  to 
demand  the  nature  and  cause  of  the  accusa- 
tion against  him.'  This  point  was  involved 
in  the  case  of  McNair  v.  People,  89  111.  441. 
The  state  of  Illinois  has  a  statutory  provision 
almost  identical  with  our  statute  just  cited, 
but  it  was  held  in  that  case  that  the  statute 
did  not  dispense  with  the  necessity  of  giv- 
ing some  specific  description  of  the  alleged 
obscene  paper.  The  statute  and  the  indict- 
ment in  that  case  were  very  similar  to  the 
statute  and  indictment  now  under  considera- 
tion. We  think  the  indictment  so  indefinite 
in  its  terms  that  the  defendant  might  be  ex- 
posed to  danger  of  a  second  prosecution  for 
the  same  offense.*' 

To  the  same  effect  see  McNair  v.  People, 
89  111.  441,  wherein  the  court  said:  "It  is 
first  insisted,  that  the  court  erred  in  refusing 
to  quash  the  indictment,  that  it  is  defective 
in  not  setting  out  what  is  claimed  to  be  the 
obscene  matter.  On  the  other  hand,  it  is 
claimed  the  indictment  is  good,  and  entirely 
sufficient  under  sec.  408  of* the  Criminal  Code. 
That  section  provides,  that  an  indictment  or 
accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct,  which  states 
the  offense  in  the  terms  and  language  of  the 
statute  creating  the  offense,  or  so  plainly 
that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury.  Section  223  of  the 
Criminal  Code,  under  which  this  prosecution 
is  had,  is  of  recent  adoption  in  our  state,  and 
has  not  been  previously  before  us  for  con- 
struction. Whilst  section  408  is  broad  and 
comprehensive,  a  majority  of  the  court  are 
of  opinion,  that,  under  this  section,  it  was 
necessary  to  set  out  the  supposed  obscene 
matter  in  the  indictment,  unless  the  obscene 
publication  is  in  the  hands  of  the  defendant, 
or  out  of  the  power  of  the  prosecution,  or  the 
matter  is  too  gross  and  obscene  to  be  spread 
on  the  records  of  the  court,  either  of  which 
facts,  if  existing,  should  be  averred  in  the  in- 
dictment, as  an  excuse  for  failing  to  set  out 
the  obscene  matter;  that  whether  obscene  or 
not,  is  a  question  of  law  and  not  of  fact; 
that  the  question  is  for  the  court  to  deter- 
mine, and  not  for  the  jury." 

Perjury. 

It  has  been  held  that  an  indictment  for 
perjury  drawn  under  a  statute  prescribing 
the   form    is   sufficient   although   the   indict- 
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ment  simply  alleges  that  the  defendant  com- 
mitted perjury,  without  alleging  that  he  was 
legally  sworn,  that  his  testimony  was  false, 
or.  that  he  wilfully  testified  falsely.  State  v. 
Corson,  69  Me.  139;  State  v.  Caniley,  67  Vt. 
322,  31  Atl.  840.  But  see  Wile  v.  State,  60 
Miss.  260;  and  State  v.  Peters,  107  N.  C. 
876,  12  S.  E.  874. 

Thus  in  State  v.  Camley,  supra,  the  in- 
dictment set  forth  the  time,  place  and  nature 
of  the  testimony  which  was  given  by  the  de- 
fendant. It  further  alleged  that  the  testi- 
mony was  material  and  that  the  defendant 
committed  perjury  in  giving  the  same.  It 
was  held  that  the  indictment  was  good.  The 
court  said:  "The  indictment  is  drawn  in  com- 
pliance with  No.  29,  of  the  Acts  of  1890,  en- 
titled 'An  act  to  simplify  indictments  for 
perjury,'  and  is  sufficient,  provided  the  re- 
spondent is  informed,  with  reasonable  certain- 
ty, of  the  cause  and  nature  of  the  accusation 
against  him.  By  the  indictment  the  respond- 
ent is  informed  that,  on  the  eighteenth  day 
of  October,  1892,  he  appeared  as  a  witness  in 
a  proceeding  in  which  the  State  of  Vermont 
and  W.  Henry  Pixley  were  parties,  then  and 
there  being  heard  before  a  tribunal  of  com- 
petent jurisdiction;  that  he  then  and  there 
committed  the  crime  of  perjury  by  testifying, 
in  answer  to  interrogatories,  in  substance  as 
Is  set  forth  in  the  indictment;  and  that  his 
testimony  was  material  to  the  issue  then  and 
there  pending.  By  these  allegations  the  re- 
spondent is  informed  of  the  cause  and  nature 
of  the  accusation  against  him.  He  is  in- 
formed that  he  committed  the  crime  of  per- 
jury by  giving  certain  testimony  set  forth  in 
the  indictment,  before  a  tribunal  of  com- 
petent jurisdiction,  at  a  certain  time  and 
place  in  a  specified  cause;  and  that  his 
testimony  was  material  to  an  issue  then  and 
there  being  tried.  This  is  all  that  is  required 
by  the  Act  of  1890  or  the  constitution.  Under 
this  act  it  is  not  necessary  to  allege  that  the 
respondent  was  legally  sworn;  that  his  testi- 
mony was  false,  or  that  he  wilfully  testified 
falsely.  These  are  included  in  the  allegations 
that  he  committed  the  crime  of  perjury  by 
giving  the  testimony  set  forth  in  the  indict- 
ment. The  word  perjury  has,  by  the  common 
law,  a  well  defined  legal  meaning,  and  the 
respondent  is  charged  with  knowledge  of  its 
meaning;  and  when  he  is  informed  that  he 
is  charged  with  the  commission  of  the  crime 
of  perjury  by  giving  certain  testimony,  he  is 
sufficiently  informed  that  it  is  claimed  that 
he  was  lawfully  sworn,  that  his  testimony 
was  false,  and  that  he  wilfully  and  corruptly 
testified  falsely.  .  .  .  When  the  Act  of  1890 
was  passed,  the  common  law  definition  of  the 
crime  of  perjury  was  its  definition  in  this 
state,  and  the  legialAturd  had  the  power  to 
provide  a  form  of  indictment  without  fur- 
ther defining  its  meaning." 


In  State  v.  Corson,  50  Me.  139,  it  waa  held 
that  a  statutory  form  of  an  indictment  for 
perjury,  which  stated  the  testimony  which 
formed  the  subject  of  the  charge,  without  al- 
leging that  the  same  was  falsely  given,  was 
sufiicient  and  valid.  The  court  said:  *lf 
the  legislature  had  intended  that  the  form 
should  require  a  distinct  allegation  of  false- 
hood, it  would  doubtless  have  inserted  it  in 
the  body  of  the  form,  in  the  same  manner  as 
it  has  the  allegation  of  materiality  and  other 
matters.  But  it  is  hardly  to  be  presumed 
that  it  was  their  intention  to  insert  simply 
an  allegation  of  falsehood,  which,  as  we  have 
seen,  would  not,  alone,  have  included  the  es- 
sential elements  of  perjury." 

But  in  Wile  v.  State,  60  Miss.  260,  it  waa 
held  that  where  the  false  swearing  charged 
in  the  indictment  was  a  misdemeanor  at 
common  law  but  a  felony  under  a  statute, 
the  statutory  form  of  the  indictment,  which 
left  out  the  word  "feloniously,"  was  insuffi- 
cient. 

In  construing  a  statute  of  North  Carolina 
the  court,  in  State  v.  Gates,  107  N.  C.  832, 
12  S.  E.  319,  said :  "We  will  observe,  however, 
in  regard  to  the  objections  taken  to  the  form 
of  indictment,  which  is  drawn  in  pursuance 
of  chapter  83,  Acts  1889,  that  the  constitu- 
tionality of  that  act  was  passed  upon  in 
State  V.  Peters  at  this  term  and  we  reaffirm 
the  ruling  of  that  case.  The  office  of  an 
indictment  is  to  inform  the  defendant  with 
sufficient  certainty  of  the  charge  against  him 
to  enable  him  to  prepare  his  defense.  This 
the  form  of  indictment  prescribed  by  the  act 
does.  It  points  out  that  the  charge  is  per- 
jury, the  name  of  the  court  and  of  the  action 
in  which  it  was  alleged  to  have  been  com- 
mitted, and  the  words  sworn  to  by  the  de- 
fendant therein  which  are  alleged  to  have 
been  false.  The  defendant  certainly  could  de- 
rive no  just  benefit  from  the  insertion  in  the 
charge  of  the  minutiae  of  what  would  con- 
stitute perjury.  The  use  of  such  phraseology 
was  indeed  always  illogical,  and  the  exper- 
ience of  ages  has  been  that  it  served  not  so 
much  to  enlighten  the  defendant  as  to  the 
charge  he  was  to  meet,  as  to  present  a  net 
work  of  technicalities  which  hindered  the 
trial  of  the  cause  upon  its  merits  and  very 
often  caused  a  miscarriage  of  Justice.  Hence 
the  legislature  here,  as  elsewhere,  in  its  wis- 
dom has  swept  these  details  all  away,  or, 
rather,  they  are  all  contained  in  the  simple 
allegation  Mid  commit  perjury.'  Tliis,  to- 
gether with  the  name  of  the  case  and  court 
and  the  words  alleged  to  have  been  falsely 
sworn,  are  deemed  by  the  law-making  power 
amply  sufficient  to  enable  the  defendant  to 
prepare  for  his  trial.  If,  is  any  ease,  fur- 
ther information  is  essential  to  the  defendant, 
his  remedy  is  not  by  objection  to  the  bill,  but 
by  application  for  a  'bill  of  particulars.'" 
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In  Schwartz  v.  State,  37  Ala.  460,  it  was 
held  that  an  indictment  drawn  in  the  very 
language  of  a  statute  defining  a  public  nui- 
sance was  valid,  where  the  statute  stated  that 
the  form  prescribed  was  sufficient.  The  court 
said:  "The  indictment  in  this  case  pursues 
section  3,  and  contains  nothing  beyond  its 
specified  requirements.  It  is  urged  for  the 
defendant,  that  this  indictment  does  not  con- 
form to  the  bill  of  rights,  because  it  fails  to 
set  forth  'the  nature  and  cause  of  the  ac* 
cusation.'  Bill  of  Rights,  §  10;  Code,  p.  30. 
A  further  objection  urged  against  it  is,  that 
it  is  not  framed  according  to  the  forms  which 
the  law  has  prescribed.  We  have  duly  con- 
sidered these  objections,  and  it  is  our  opinion 
that  they  are  not  well  taken.  This  statute  is 
a  public  one,  and  all  men  are  charged  with  a 
knowledge  of  its  contents.  Erwin  v.  Hamner, 
27  Ala.  296.  All  men,  in  reading  an  indict- 
ment framed  under  the  third  section,  are 
reasonablv  informed  that  the  indictment 
charges  the  offense  denounced  by  the  first 
section.  In  fact,  it  may  admit  of  question, 
if  such  is  not  the  result  of  the  legal  intend- 
ment, which  presumes  that  every  one  knows 
the  law.  Be  this  as  it  may,  enough  is  stated 
in  the  indictment  to  inform  the  defendant  of 
the  nature  and  cause  of  the  accusation.  The 
nonprofessional  reader  will  be  better  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion by  the  simple  statement  found  in  this 
record,  than  he  would  be  by  the  technical 
verbosity  which  prevailed  a  century  ago.  Nor 
is  this  a  new  question  in  this  court.  Several 
of  the  code  forms  of  indictments  are  defective, 
under  the  argument  made  in  this  case;  for 
they  omit  to  aver  many  facts,  which  are 
necessary  to  be  proved  to  insure  a  conviction. 
Many  of  them  aver  facts  disjunctively,  and 
all  of  them  omit  all  mention  of  the  county 
in  which  the  ofi'ense  was  committed.  See 
Code,  §§  3244,  3506,  3507;  also,  forms  Nos. 
7,  26,  29,  31,  .33,  66,  67,  68,  71,  74,  etc. 
These  forms  we  have  invariably  held  suffi- 
cient. See  the  authorities  collected,  Shep. 
Dig.  71-2.  In  Noles  v.  State,  24  Ala.  672, 
our  predecessors  ruled,  that  the  constitution 
does  not  inhibit  the  legislature  from  introduc- 
ing forms  of  indictment  variant  from  those 
of  the  common  law.  They  further  ruled  that, 
if.  the  form  of  indictment  prescribed  by  the 
statute  contain  such  an  accusation  at  the 
suit  of  the  state,  found  by  a  grand  jury,  as 
furnishes  to  the  accused  reasonable  informa- 
tion of  what  he  is  called  on  to  answer,  by 
setting  forth  the  constituent  elements  of  the 
offense,  it  will  be  sufficient,  although  it  may 
omit  many  averments  that  were  necessary  at 
common  law.  The  indictment  in  this  case  is 
in  the  form  which  the  law  has  prescribed,  and, 
imder  the  rules  above  declared,  it  is  suffi- 
cient." 
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Indiotments  ^  Snffioienoy  —  Requisite 
Certainty. 

Const,  art.  1,  §  10,  declaring  that  'in  all 
criminal  prosecutions  the  accused  shall  en- 
joy the  right  "to  be  informed  of  the  nature 
and  cause  of  the  accusation,"  requires  no 
greater  certainty  in  criminal  pleading  than 
the  common  law,  which  required  that  the 
elements  of  the  crime  be  fully  set  out. 

Embeulement  —  Indiotment  «•  Date  of 
Offense* 

While,  in  an  indictment  for  the  statutory 
crime  of  embezzlement,  a  date  must  be  named 
for  the  commission  of  the  offense,  yet,  wlien 
time  is  not  material,  it  need  not  be  proved 
as  laid,  but  commission  of  the  crime  oir  some 
date  before  the  finding  of  the  indictment,  and 
within  the  statute  of  limitations,  must  be 
shown.  ' 

Same.  i 

Under  Gen.  Laws  1009,  c.  846,  §  16,  defln- 
iag  and  penalizing  embezzlement,  and  Gen. 
Laws  1909,  c.  350,  §  2,  defining  and  penaliz- 
ing an  aooessory  before  the  fad,  where  a 
part  of  accused's  indictment  as  accessory 
consisted  of  the  principal's  indictment  drawn 
under  Gen.  Laws  1909,  c.  346,  §  18,  contain- 
ing allegations  of  the  necessary  elements  of 
the  offense,  stating  the  value  of  the  property 
and  the  time  and  place  of  embezzlement,  but 
not  specifying  any  of  the  particulars  thereof, 
accused  was  not  deprived  of  any  right  under 
Const,  art.  1,  §  10,  "to  be  informed  of  the 
nature  and  cause  of  the  accusation  against 
him,"  although  said  section  18  permits  at 
the  trial  the  giving  of  evidence  of  all  em- 
bezzlements committed  within  six  montlis 
next  after  the  time  stated  in  the  indictment 
as  constituting  a  single  offense,  and  although 
ordering  a  bill  of  particulars  under  such  in- 
dictment is  committed  to  the  discretion  of 
the  trial  court. 

Bills  of  Partionlars  •»  Purpose. 

The  object  of  a  bill  of  particulars,  in  cases 
where  the  offense  is  charged  in  general  terms, 
is  to  give  information  which  will  be  of  service 
to  the  accused  in  preparing  for  trial. 

[See  Ann.  Cas.  1913A  1207.] 

Po^er  to  Require. 

A  court  may  order  a  bill  of  particulars 
by  virtue  of  its  general  authority  to  regulate 
trials 

[See  Ann.  Cas.  1913A  1207.] 

Proprietj  o£  Bill  of  Partionlars  —  In- 
diotment for  Embesalement. 

In  trial  for  embezzlement,  where  the  in- 
dictment charges  the  offense  in  general  terms, 
it  is  proper  for  the  court  to  order  a  bill  of 
particulars. 
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Disoretion  to  Allow. 

Unless  otherwise  provided  by  statute,  an 
application  for  a  bill  of  particulars  is  ad- 
dressed to  the  judicial  discretion. 

[See  Ann.  Cas.  1933A  1207.] 

Same. 

Generally,  the  discretion  of  the  trial  court, 
in  ordering  or  refusing  to  order  a  bill  of  par- 
ticulars is  not  reviewable,  unless  possibly  in 
case  of  abuse  of  discretion,  by  Gen.  Laws 
1909,  c.  298,  §§  16,  17,  as  to  new  trial  and 
bills  of  exceptions. 

Indio^ments  —  Amendment. 

An  indictment  can  be  amended  in  matter 
of  substance  only  by  the  grand  jury  which 
returned  it,  or  with  the  consent  of  accused 
under  Gen.  Laws  1909,  c.  354,  §  4,  providing 
for  amendment  of  indictment  with  consent  of 
accused. 

Bill  of  Partionlar*  as  Amendment. 

A  bill  of  particulars  is  not  an  amendment 
of  an  indictment,  nor  does  it  supply  a  defect 
therein. 

Snffioieney  of  Iildictment. 

The  requirement  that  the  indictment  allege 
the  offense  with  such  form  that  it  can  be 
made  the  foundation  of  a  plea  in  bar  to  a 
later  indictment  does  not  require  such  minute 
particularity  that  the  first  indictment  may 
constitute  a  bar  without  oral  proof  of  iden- 
tity of  offenses  charged,  since  such  oral  proof 
is  allowed,  and  under  Gen  Laws  1909,  c.  278, 
§  3,  requiring  an  official  stenographic  re- 
port of  the  proceedings  of  a  criminal  trial, 
determination  as  to  identity  of  issues  is  easy. 
Statute  Presozibing:  Form  —  Validity. 

Gen.  Laws  1909,  c.  345,  §  18,  as  to  neces- 
sary allegations  in  indictment  for  embezzle- 
ment and  the  indictments  drawn  thereunder 
do  not  violate  Const,  art.  1,  §  10,  providing 
that  an  accused  shall  not  ''be  deprived  of  life, 
liberty  or  property,  unless  by  .  .  .  the 
law  of  the  land,"  nor  that  portion  of  Const. 
U.  S.  Amend.  14,  §  1,  providing  for  due  proc- 
ess of  law,  and  equal  protection  of  the  law. 

[See  note  at  end  of  this  case.] 

Case  certified  from  Superior  Court,  Provi- 
dence and  Bristol  counties. 

Criminal  action.  Jacob  Irving  Davis  et 
al.,  indicted  for  embezzlement.  Motion  by 
defendant  Qui^  to  quash  indictments  as  to 
him.  Questions  certified  to  Supreme  Court. 
The  facts  are  stated  in  the  opinion.     QuK8- 

TIONS  ANSWERED. 

Antonio  A,  Capotoato  for  State. 

Philip  8,  Knauer,  Joeeph  J,  Oimningham, 
John  J,  FitzgerfM  and  Walter  J,  Ladd  for 
defendant  Quigg. 

[278]  Bakes,  J. — These  are  ten  indict- 
ments for  embezzlement  against  Jacob  Irving 
Davis  as  principal  and  Alfred  W.  Quigg  as 
accessory  before  the  fact.  They  have  already 
been  before  this  court  for  the  determination 
of  certain  questions  raised  by  motions  of  the 


defendant  Quigg  to  dismiss  tlie  indictments 
which  questions  were  certified  to  this  court 
under  the  provisions  of  Section  5  of  Chapter 
298  of  the  General  Laws.  The  answers  to 
these  questions  appear  in  the  opinion  of  this 
court  as  reported  in  37  R.  I.  373-392,  92  Atl. 
821. 

After  the  papers  in  the  cases  were  sent  back 
to  the  Superior  Court  for  further  proceedings, 
the  defendant  Quigg  then  filed  in  each  case 
a  motion  to  quash  the  indictment  as  to  him 
on  the  ground  that  Section  18  of  Chapter  345 
of  the  General  Laws,  under  which  all  the 
indictments  are  dra^vn,  is  unconstitutional 
and  void  as  being  in  violation  of  Article  I, 
section  10  of  the  Constitution  of  Rhode  Island 
and  of  Section  1  of  Article  XIV  of  the 
Amendments  to  the  Constitution  of  the  Unit- 
ed States. 

**In  this  that— 

"FiBST:  Said  statute  authorizes  the  findin>r 
of  the  present  indictment  against  the  defend- 
ant in  such  general  terms  that  it  does  not 
inform  this  defendant  of  the  offence  [279]  for 
which  he  is  to  be  tried  and  said  statute  does 
not  provide  any  method  by  which  this  de 
fendant  can  demand  as  a  matter  of  right  to 
be  informed  of  the  nature  and  cause  of  the 
accusation  against  him  in  said  indictment. 

"SiQCOND:  Because  said  statute  authorizes 
the  finding  of  the  present  indictment  against 
this  defendant  in  such  general  terms  that 
it  does  not  inform  him  of  the  nature  or  cau^e 
of  the  accusation  against  him  without  provi- 
sion being  made  in  said  statute  or  in  any 
other  statute  that  the  defendant  may  as  a 
matter  of  right  demand  such  information  by 
bil]  of  particulars,  pr  compulsory  process,  or 
otherwise. 

''Third  :  Because  an  act  of  the  court  in 
forcing  this  defendant  to  proceed  to  trial 
upon  this  indictment  before  he  is  properly 
informed  of  the  criminal  act  or  acts  for  which 
he  is  to  be  tried  thereunder  is  an  act  in  vio- 
lation of  due  process  of  law  and  against  the 
law  of  the  land  and  void." 

Under  the  provisions  of  Section  1  of  Chap- 
ter 298  of  the  General  Laws,  these  questions 
have  been  certified  to  this  court. 

While  the  second  ground  by  use  of  the 
words  ''without  provision"  following  and  in 
connection  with  a  negative  statement  seems 
to  be  obscurely  expressed,  we  assume  that  by 
omitting  the  words  from  "without"  to  "other 
statute,"  both  inclusive,  and  inserting  in 
place  thereof  the  words  "and  neither  it  nor 
any  other  statute  makes  provision,"  we  would 
have  an  expression  of  what  is  intended,  and 
we  so  interpret  the  meaning  of  the  "second" 
ground. 

These  grounds  seem  to  involve  these  point e, 
namely,  that  Section  18  of  Chapter  345  of  the 
General  Laws  violates  Section  10  of  Article 
I  of  our  State  Constitution  in  that  (1)  the 
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defendant  is  not  "informed  of  the  nature  and 
•cause  of  the  accusation"  against  him  by  the 
indictments  drawn  in  accordance  with  said 
Section  18;  (2)  that  there  is  no  statutory 
provision  by  which  he  may  as  a  matter  of 
right  demand  to  be  so  informed  by  bill  of 
particulars  or  otherwise;  ai^d  (3)  that  it  is 
a  violation  of  the  *'law  of  the  land"  clause 
of  said  Section  10  and  also  of  the  "due  proc- 
ess of  law"  clause  of  [280]  Section  1  of  Arti- 
cle XIV  of  Amendments  to  the  Constitution 
of  the  United  States.  Thev  have  reference 
only  to  the  portion  of  the  indictments  charg- 
ing the  crime  against  the  principal  in  so  far 
as  that  is  an  essential  part  of  the  indict- 
ments against  him  as  accessory.  Section  18 
of  Chapter  345  of  the  General  Laws  is  quoted 
in  full  in  State  v.  Davis,  37  R.  I.  373,  92  Atl. 
^21,  and  so  much  of  the  indictment  as  charges 
Quigg  as  an  accessory  is  there  given.  That 
part  of  the  indictment  which  charges  Jacob 
Irving  Davis  with  embezzlement  in  C.  Q., 
No.  462,  is  as  follows:  *That  Jacob  Irving 
Davis,  of  Providence,  in  said  County  of 
Providence,  on  the  second  day  of  November 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  seven,  with  force  and  arms,  at 
Providence,  in  the  aforesaid  County  of  Provi- 
dence, being  then  and  there  the  officer,  clerk 
and  agent  of  The  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  Rhode  Island,  a 
4K>rporation  duly  chartered  and  organized  un- 
der the  laws  of  the  State  of  Rhode  Island,  did 
then  and  there,  by  virtue  of  his  said  employ- 
ment, have,  receive,  and  take  into  his  posses- 
sion, money  to  a  large  amount,  to  wit,  to  the 
amount  of  four  thousand  dollars,  and  of  the 
value  of  four  thousand  dollars,  of  the  prop- 
erty and  money  of  the  said  The  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
Rhode  Island,  a  corporation  as  aforesaid,  the 
said  Jacob  Irving  Davis*  employer,  and  the 
«aid  Jacob  Irving  Davis  the  said  money,  then 
and  there  feloniously  did  embezzle  and  fraud- 
ulently convert  to  his  own  use,  without  the 
consent  of  the  said  The  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen  of  Rhode 
Island,  a  corporation  as  aforesaid,  the  said 
Jacob  Irving  Davis'  employer,  whereby  and 
by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  Jacob  Irving  Davis  is 
deemed  guilty  of  larceny,  and  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid  do  say 
that  the  said  Jacob  Irving  Davis,  then  and 
there  in  manner  and  form  aforesaid,  the  said 
money  of  the  property  and  money  of  the  said 
The  Grand  Lodge  of  the  Ancient  Order  of  the 
United  Workmen  of  Rhode  Island,  a  corpora- 
tion as  aforesaid,  the  [281]  said  Jacob  Ir- 
ving Davis'  said  employer,  from  the  said  The 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  Rhode  Island,  a  corporation  as 
aforesaid,  feloniously  did  steal,  take  and 
carry  away;     .   *.    .    against  the  form  of  the 
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statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  State." 
The  other  nine  indictments  are  the  same 
except  as  to  the  date. 

Taking  up  the  point  relating  to  the  infor- 
mation to  be  given  as  to  the  nature  and  cause 
of  the  accusation,  the  common  law  required 
that  all  the  elements  of,  or  facts  necessary  to, 
the  crime  charged  should  be  fully  and  clearly 
set  out  in  the  indictment.  In  Bishop's  New 
Criminal  Procedure,  Vol.  1,  §  325,  2,  the 
rule  as  to  the  certainty  required  in  an  indict- 
ment is  thus  stated:  "It  is  that  every 
fact  in  law  essential  to  the  punishment  shall 
be  plainly  and  directly  stated  in  terms  suffi- 
ciently minute  and  technical  to  identify  the 
offence  and  the  offender,  disclosing  prima 
facie  guilt,  but  not  necessarily  anticipating 
any  defence.  . 

Our  constitution  requires  no  greater  cer- 
tainty in  criminal  pleading  than  the  common 
law,  and  perhaps  less.  In  State  v.  Murphv, 
15  R.  I.  543,  546,  10  Atl.  685,  in  considering 
the  constitutionality  of  Section  16  of  Chap- 
ter 596  of  the  Public  Laws,  passed  May 
27,  1886,  regulating  the  sale  of  intoxicating 
liquors,  Durfee,  C.  J.,  in  speaking  for  the 
court  said:  "The  Constitution,  Art.  I,  §  10, 
declares  that  in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  *to  be  informed 
of  the  nature  and  cause  of  the  accusation.' 
Section  15  violates  this  provision  if  the  com- 
plaint which  it  sanctions  fails  to  inform  the 
accused  of  'the  nature  and  cause  of  the  accu- 
sation,' but  not  otherwise.  The  technical 
precision  of  the  common  law  rule  is  not 
exacted." 

What  are  the  essential  elements  of  the 
crime  of  embezzlement?  In  Roscoe's  Criminal 
Evidence,  439,  referring  to  a  prosecution  for 
embezzlement  under  Section  48  of  Chapter  2J» 
of  7  and  8  George  IV  (cited  in  State  v.  Davis, 
37  R.  I.  385,  92  Atl.  821,  as  the  prototype 
of  our  said  Section  18)  the  author  says  *'the 
prosecutor  must  prove  Ist,  that  the  prisoner 
[282]  was  a  clerk  or  servant,  or  a  person 
employed  for  the  purpose  or  in  the  capacity 
of  a  clerk  or  servant,  and  that  by  virtue  of 
such  employment  he  received  the  money,  etc. ; 
2d,  that  he  received  or  took  into  his  posses- 
sion some  chattel,  money,  or  valuable  security 
for  or  on  account  of  his  master;  and  3d  that 
he  fraudulently  embezzled  the  same,  or  some 
part  thereof."  It  is  obvious  on  inspection 
that  all  of  these  things  necessary  to  be  proved 
are  clearly  alleged  in  each  indictment,  name- 
ly, the  fiduciary  relation  existing  between 
Davis  and  the  corporation  employing  him; 
that  the  property  came  into  the  possession 
of  Davis  by  virtue  of  his  said  employment, 
that  the  property  belonged  to  the  employer 
of  Davis  and  that  Davis  feloniously  embezzled 
and  fraudulently  converted  said  property 
to  his  own  use  without  the  consent  of  the 
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owner,  his  employer.  E^ch  indictment  also 
states  the  value  of  the  property  embezzled 
and  the  place  of  embezzlement,  thus  showing 
that  the  crime  is  being  prosecuted  in  the 
court  having  jurisdiction  thereof,  and  in  the 
proper  county.  Each  indictment  also  alleges 
the  time  at  which  the  offence  was  committed. 
Nevertheless,  while  a  date  must  be  named  for 
the  commission  of  the  offence,  yet  when  the 
time  is  not  material,  as  it  is  not  in  most  com- 
mon law  offences^  the  rule  is  that  it  need  not 
be  proved  as  laid,  but  some  date  before  the 
finding  of  the  indictment  must  be  shown,  and 
one  within  the  period  of  the  Statute  of  Limi- 
tations for  finding  the  same,  if  such  statute 
there  be.  22  Cyc.  446;  Bish.  New  Crim.  Proc. 
Vol.  I,  §  400;  Wharton's  Crim.  PI.  &  Pr. 
§  120;  Kosc.  Crim.  Ev.  110.  This  rule  of 
pleading  applies  to  the  statutory  crime  of 
embezzlement.  State  v.  Cushing,  11  R.  I. 
313,  316.  Under  this  rule  of  criminal  plead- 
ing, recognized  and  established  by  the  com- 
mon law,  a  defendant  might  urge  as  is  done 
in  the  present  cases  that  the  indictment  did 
not  individualize  or  identify  the  offence 
charged  against  him,  in  that  it  did  not  actu- 
iBklly  inform  him  of  the  date  of  its  commission. 
But  inasmuch  as  such  indictments  are  not 
bad  for  uncertainty  at  common  law,  and  in- 
asmuch as  the  constitutional  provision  as  to 
[283]  informing  the  accused  of  the  "nature 
and  cause  of  the  accusation"  does  not  exact 
^^the  technical  precision  of  the  common  law,'* 
it  is  obvious  that  an  indictment  for  embezzle- 
ment charging  the  offence  with  the  same  de- 
gree of  particularity  as  is  required  in  the 
common  law  crime  of  larceny  would  not  vio- 
late the  constitutional  right  of  the  accused 
"to  be  informed  of  the  nature  and  cause  of 
the  accusation,"  because  it  did  not  in  fact 
give. him  notice  of  the  day  on  which  the  of- 
fence was  actually  committed.  If,  therefor, 
the  present  indictments  violate  such  right 
it  must  be  because  they  are  drawn  in  the 
modified  form  authorized  by  Section  18  of 
Chapter  346.  The  chief  modification  author- 
ized in  the  form  of  the  indictment  is  founded 
on  the  provision  that  the  crime  may  be  al- 
leged "without  specifying  any  particulars  of 
such  embezzlement."  No  change  is  expressly 
made  as  to  the  mode  of  alleging  the  time  of 
committing  the  offence.  As  was  the  fact  be- 
fore the  enactment  of  what  is  now  said  Sec- 
tion 18,  the  State,  if  it  intends  to  prove  a 
single  act  of  embezzlement,  may  do  so  on 
any  date  before  the  finding  of  the  Indictment. 
State  V.  Cushing,  supra.  Section  18,  however, 
provided  that  under  such  an  indictrtient  evi- 
dence may  be  given  of  any  embezzlement 
"committed  within  six  months  next  after  the 
time  stated  in  the  indictment,"  which  provi- 
sion this  court  has  interpreted  in  State  y. 
Davis,  supra,  to  mean  that  an  accused  may 
be  convicted  under  such  indictment  for  the 


total  amount  shown  to  be  embezzled  during 
said  sLx  months  as  constituting  one  offence. 
We  think  the  accused  is  entitled  to  be  in- 
formed by  a  bill  of  padrticulars  or  other  speci- 
fication whether  the  prosecution  will  attempt 
to  prove  as  the  offence  charged  a  single  a!ct 
or  a  series  of  takings.  State  v.  Cushing, 
supra,  316;  Stat^  v.  Davis,  supra,  382.  If  a 
series  of  acts  is  thus  specified,  then  the  stat- 
ute itself  fixes  the  time  within  which  proof 
of  the  substantive  offence  may  be  offered,  in 
this  way  having  the  same  effect  that  the 
naming  by  a  bill  of  particulars  of  the  day  of 
the  conunission  of  the  crime  has  when  a  single 
act  is  intended  to  be  shown.  On  principle, 
[284]  therefore,  we  do  not  see,  so  far  as  the 
allegation  of  time  is  concerned,  that  the  de- 
fendant has  und^  these  indictments  been 
deprived  of  any  constitutional  right  "to  be 
informed  of  the  nature  and  cause  of  the  ac- 
cusation" against  him,  which  he  would  have 
had  under  the  older  form  of  indictment  for 
embezzlement. 

Has  such  constituti<»ial  right  been  vio- 
lated by  the  provision  of  Section  18,  first,  in 
dispensing  with  the  specifying  of  the  particu- 
lars of  the  embezzlement  and,  second,  by  per- 
mitting at  the  trial  of  the  giving  of  evidence 
of  "any  such  embezzlement"  committed  with- 
in six  months  next  after  the  time  stated  in 
the  indictment?"  In  most  of  the  states  hav- 
ing statutes  practically  identical  with  Sec- 
tion 18,  the  courts  have  held  indictments 
for  embezzlements  drawn  under  them  to  apply 
only  to  a  series  of  acts  in  the  period  of  six 
months  dealt  with  as  constituting  a  single 
offence.  Thus  interpreted  the  constitution- 
ality of  these  statutes  in  reference  to  provi- 
sions of  their  State  Constitution,  identical  or 
similar  to  that  of  our  own  now  considered, 
has  been  passed  upon  in  several  cases. 

Com.  V.  Bennett,  118  Mass.  443,  452,  was 
ft  case  of  embezzlement.  The  statute  dis- 
pensed with  the  "specifying  any  particulars 
of  such  embezzlement."  As  to  the  allegation 
in  the  indictment  the  court  said:  "Nor  is  it 
open  to  the  objection  that  the  offence  is  not 
set  forth  'fully  and  plainly,  substantially  and 
formally,'  as  required  by  the  Declaration  of 
Rights,  Art.  12.  The  defendant,  if  he  had 
desired,  could  have  applied  for  a  specification 
of  the  particular  acts  relied  on  by  the  gov- 
ernment. .  .  .  Such  an  application  might 
have  been  made  at  the  trial  and  granted  by 
the  court  if  in  its  discretion  the  circumstances 
of  the  case  required  it." 

In  Thalheim  v.  State,  38  Fla.  169,  178,  20 
So.  938,  the  court  said:  "The  portion  of  the 
state  relevant  to  the  present  case  and  present 
question  thereof  would  read  as  follows:  'It 
shall  be  sufiicient  to  allege  generally  in  the 
indictment  the  embezzlement  ...  of 
money  to  a  certain  amount  without  specify- 
ing any  particulars  of  such  embezzlement.' 
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Upon  a  motion  to  quash  upon  this  point, 
[285]  the  indictment  under  the  statute  should 
be  sustained.  Although  this  indictment  upon 
the  face  of  it  does  not  appraise  the  defendant 
of  the  specific  acts  whidi  constitute  the 
charge  the  State  prefers  against  him,  and 
although  he  may  be  ignorant  of  what  specific 
transactions  will  be  offered  in  proof  to  sus- 
tain the  charge,  yet  it  is' held  by  the  courts 
that  aueh  indictments  do  not  infringe  upon 
constitutional  guaranties  like  that  contained 
in  the  11th  section  of  our  Bill  or  Rights,  that 
Hn  all  criminal  prosecutions  the  accused  shall 
have  the  right  ...  to  demand  the  nature 
and  cause  of  the  accusation  against  him.' " 

In  State  v.  Holmes,  65  Minn.  230,  68  N.  W. 
11,  which  was  an  indictminit  for  embeszlement 
the  court  in  referring  to  the  evidence  per- 
missible under  the  act  on  page  234  says: 
"We  think  its  manifest  meaning  is  to  allow, 
as  proof  of  the  substantive  offence,  evidence  of 
all  acts  of  embezzlement  from  the  same  em- 
ployer committed  within  the  six  months  next 
after  the  time  stated,  and  the  conviction  of 
the  defendant  of  the  embezzlement  of  the 
whole  amount.    .    .    .    Such  a  construction 
will  fully  effectuate  the  purpose  of  the  stat- 
ute, while  it  neither  works  any  injustice  to 
the  defendant  nor  impairs  his  constitutional 
right  'to  be  informed  of  the  nature  and  cause 
of  the   accusation'    against   him.'*      (Const. 
Art.  I,  §  6.)     In  People  v.  Hanaw,  107  Mich. 
337,  65  N.  W.  231,  which  was  an  informa- 
tion for  embezzlement,  it  was  urged  that  the 
statute  was  unconstitutional,  for  the  reason 
that  the  case  under  it  did  not  apprise  the 
defendant  of  the  charge  against  him,  the  ob- 
jection apparently  being  to  the  description 
of  the  property  taken.    It  was  held  that  the 
defendant  was  not  deprived  of  the  informa- 
tion guaranteed  by  the  constitution  as  he 
might  have  a  bill  of  particulars.    The  consti- 
tutional provision  was  that  "the  accused  shall 
have  the  right    ...    to  be  informed  of  the 
nature   of   the  accusation."     This   was   ap- 
parently a  prosecution  for  a  single  act  of  em- 
bezzlement.   While  these  arid  similar  statutes 
have  long  been  in  force  in  several  states,  in 
five  of  them  for  periods  ranging  from  fifty  to 
eighty  years,  no  case  is  brought  to  our  atten- 
tion in  [286]  which  they  have  been  held  to 
violate  a  constitutional  provision  similar  to 
the  one  now  considered.    This  fact  is  not  en- 
tirely without  significance.     We  are  of  the 
opinion,  therefore,  that  on  both  principle  and 
authority  the  first  point  is  not  well  taken, 
and  that  on  the  contrary,  the  defendant  is 
informed  by  the  indictment  of  the  nature  and 
cause  of  the  accusation  against  him. 

State  V.  Bacon,  27  R.  I.  252,  61  Atl.  653: 
State  V.  Smith,  29  R.  I.  246,  69  Atl.  1061,  and 
Slate  V.  Smith,  29  R.  I.  513,  72  Atl.  710,  are 
other  cases  illustrating  the  manner  in  which 
the  constitutional  provision  as  to  the  right  to 
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be  informed  of  "the  nature  and  cause  of  the 
accusation"  has  been  considered  and  con- 
strued, although  not  precisely  in  point.  Al- 
though this  conclusion  as  to  the  first  point  dis- 
poses of  the  chief  contention  of  the  defendant, 
wc  will  consider  the  other  questions  raised. 
The  second  point  is  that  there  is  no  statu- 
tory provision  by  which  as  a  matter  of  right 
an  accused  may  demand  a  bill  of  particulars. 
The  object  of  a  bill  of  particulars,  in  cases 
where  the  offence  is  charged  in  general  terms, 
is  to  give  information  which  will  be  of  serv- 
ice to  the  accused  in  preparing  for  trial.  But 
it  is  uniformly  held  that  they  do  not  supply 
defects  in  indictments.  Some  of  the  offences 
in  which  bills  of  particulars  have  been  ordered 
ar0  conspiracy,  embezzlement,  liquor  selling, 
adultery,  nuisance,  criminal  libel,  barratry 
and  common  scold.  See  State  v.  Tracey,  12 
R.  L  216,  217;  State  v.  Russell,  14  R.  I. 
506;  Bishop's  New  Criminal  Procedure,  Vol. 
U,  §§  643-^46,  and  cases  cited.  In  said  Sec- 
tion 643,  it  is  said:  "An  indictment  which 
the  court  cannot  pronounce  ill  may  still  omit 
details  to  which  the  defendant  is  justly  en- 
titled before  trial.  Thereupon  the  judge,  if 
applied  to,  orders  a  written  specification  of 
things,  called  sometimes  and  perhaps  general- 
ly a  bill  of  the  particulars."  In  Wharton's 
Criminal  Pleading  and  Practice,  Section  702, 
it  is  thus  stated:  "Wherever  the  indictment 
is  so  general  as  to  give  the  defendant  inade- 
quate notice  of  the  charge  he  is  expected  to 
meet,  the  court,  on  his  application,  will  re- 
quire [287]  the  prosecution  to  furnish  him 
with  a  bill  of  particulars  of  the  specific 
charge  to  be  preseed,  or  the  evidence  to  be 
relied  on.  That  indictments  may  be  thus 
general,  and  yet  in  entire  conformity  with 
precedent,  has  been  heretofore  abundantly 
shown."  It  is  stated  by  Clark,  C.  J.,  in  his 
concurring  opinion  in  State  v.  Van  Pelt,  136 
N.  C.  633,  672,  1  Ann.  Gas.  495,  49  S.  E.  177, 
68  L.R.A.  760,  as  to  the  purpose  of  such  bills, 
"They  are  for  the  benefit  of  defendants  desir- 
ing information  as  to  evidential  matters 
which  are  not  required  to  be  set  out  in  an 
indictment  or  complaint.  .  .  .  No  good 
pleading  ever  requires  matters  of  evidence  to 
be  set  out,  and  this  is  simply  a  benevolent 
practice  recognized  by  all  courts,  and  our 
statute  as  well,  to  furnish  the  defendants 
information,  if  applied  for,  to  assist  in  pre- 
paring the  defence."  In  Com.  v.  Giles.  1 
Gray  (Mass.)  466,  469,  the  court  says:  "It 
is  now  a  general  rule,  perfectly  well  estab- 
lished, that  in  all  legal  proceedings,  civil  and 
criminal,  bills  of  particulars,  or  specifications 
of  fact  may  and  will  be  ordered  by  the  court 
whenever  it  is  satisfied  that  there  is  danger 
that  otherwise  a  party  may  be  deprived  of  his 
rights  or  that  justice  cannot  be  done."  A 
•ij.  court  may  do  this  by  virtue  of  its  general  au- 
*i  thority  to  regulate  trials.    Com.  v.  Snelling, 
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15  Pick.  (Mass.)  321,  331.  See  also  Com.  v. 
Wood,  4  Gray  (Mass.)  11,  13;  Thalheim  v. 
People,  supra;  People  v.  McKinney,  10  Mich. 
54,  92.  All  of  these  cases,  as  well  as  the 
English  cases  of  Rex.  v.  Hodgson,  3  C.  &  P.  422 
[14  E.  C.  L.  377],  and  Rex  v.  Bootyman,  5 
C.  &  P.  300  [24  E.  C.  L.  330],  recognize  the 
inherent  power  of  courts  to  order  bills  of  par- 
ticulars. The  duty  of  a  court  in  acting  on  a 
motion  for  such  a  bill  in  a  case  like  the 
present  one  is  stated  thus  in  People  v.  Mc 
Kinney,  supra,  92.  "Doubtless  a  general  in- 
dictment for  embezzlement  is  a  very  proper 
case  for  enforcing  a  call  for  such  particulars. 
.  .  .  Tlie  order  should  never  be  refused 
where  the  court  can  see  anv  reason  to  be- 
lieve  such  particulars  necessary  to  inform 
the  defendant  of  the  particular  transactions, 
or  instances  of  embezzlement,  intended  to  be 
proved  against  him,  so  as  to  enable  him  to 
meet  them." 

The  application  for  a  bill  of  particulars  is 
unless  otherwise  provided  by  statute  addressed 
to  the  judicial  discretion,  and  [288]  the 
court's  decision  is  not  generally  reviewable  by 
a  higher  tribunal.  Bishop,  supra.  Section 
643;  Wharton,  supra,  Section  705.  In  refer- 
ring to  the  subject  of  judicial  discretion  in 
general  it  is  stated  in  12  Cyc.  896:  "In  the 
absence  of  a  clear  abuse  of  discretion  to  the 
prejudice  of  the  appellant,  matters  purely 
within  the  discretion  of  the  trial  court  are 
not  reviewable."  And  on  the  same  page  under 
"Indictment  and  Pleas"  it  is  further  stated 
as  follows :  "In  applying  the  rule  just  stated 
the  action  of  the  trial  court  in  passing  upon 
the  sufficiency  of  a  complaint  with  respect  to 
the  description  of  the  offence.  ...  in 
granting  or  refusing  to  grant  a  bill  of  par- 
ticulars, .  .  .  being  matters  \%'holly  within 
the  discretion  of  the  court,"  is  "not  review- 
able unless  clearly  erroneous  and  prejudicial 
to  defendant."  In  State  v.  Hill,  13  R.  I.  314, 
315  (1881)  the  court  said  a  motion  for  a  bill 
of  particulars  "is  addressed  to  the  discretion 
of  the  court  and  the  decision  of  the  court  on 
it  is  not  revisable  for  error  on  a  bill  of  ex- 
ceptions." See  also  State  v.  Xagle,  14  R.  I. 
331,  333  (1884).  Without  attempting  to 
definitely  decide  a  question  not  before  us,  we 
suggest  that  Sections  16  and  17  of  Chapter 
298  of  the  General  Laws  now  seem  to  provide 
a  method  of  review  by  exception  in  case  of  an 
abuse  of  judicial  discretion. 

It  is  to  be  observed  that  when  the  above- 
cited  cases  from  ^fassachusetts.  Michigan, 
Minnesota  and  Florida  were  decided  in  favor 
of  the  constitutionality  of  statutes  similar  to 
our  own  for  the  prosecution  of  embezzlement 
under  constitutional  provisions,  identical  or 
very  like  our  own,  there  was  no  statute  in 
any  of  those  states  requiring  a  court  to  grant 
motions  for  bills  of  particulars.  The  sitaa- 
tion  in  that  respect  was  the  same  as  that 


now  existing  here.  Language  is  nsed  in  Peo- 
ple v.  Hanaw,  107  Mich.  340,  which  might 
seem  to  imply  the  contrary.  But  the  case 
itself  cites  no  such  statute,  the  defendant 
cites  none  and  upon  careful  search  we  have 
not  found  any.  The  language  referred  tO| 
therefore,  must  be  otherwise  interpreted.  It 
seems  to  refer  to  the  simplification  in  the 
form  of  the  indictment  permitted  by  statute. 
In  none  of  those  cases  does  the  absence  of 
such  a  statute  appear  to  [289]  have  been  con- 
sidered as  in  any  manner  depriving  an  ac- 
cused of  an  existing  constitutional  right.  We 
do  not  think  it  does  in  the  present  cases.  It 
is,  of  course,  within  legislative  power  to  pro- 
vide for  a  limiting  of  the  judicial  discretion 
of  a  trial  court  by  providing  for  the  review 
by  a  higher  tribunal  of  its  acts  in  the  regu- 
lating of  trials.  Massachusetts  seems  to  have 
done  something  of  this  kind  in  the  act  passed 
in  1899  providing  that  bills  of  particuUrs 
shall  be  ordered  by  the  court  in  certain  cir- 
cumstances. '  See  Section  39  of  Chap.  218, 
R.  L.  Mass.  1902.  But  the  passage  of  this 
act  does  not  in  any  way  weaken  or  affect  the 
decision  in  Com.  v.  Bennett,  supra,  which  has 
not  to  our  knowledge  been  oyerruled  or  ques- 
tioned. 

But  because  our  constitution  in  Section  7  of 
Art.  I  provides  that  "No  person  shall  be  held 
to  answer  for  a  capital  or  other  infamous 
crime  unless  on  presentment  or  indictment  by 
a  grand  jury,"  and  the  constitutions  of  cer- 
tain other  states  contain  no  similar  provision, 
counsel  for  the  defendant  seem  to  regard  the 
fact  of  this  difference  as  having  some  bearing 
upon  the  determination  of  the  question  now 
before  us.  We  do  not  think  so.  Bills  of 
particulars  have  been  ordered  by  courts  under 
both  forms  of  constitution,  and  under  either 
form  we  think  a  legislature  has  the  power  to 
require  them  to  be  given.  But  if  the  absence 
of  a  constitutional  provision  like  Section  7, 
supra,  may  have  the  effect  of  enlarging  the 
legislative  power  in  prescribing  the  manner 
in  which  a  person  shall  be  informed  of  the 
"nature  and  cause  of  the  accusation"  against 
him,  for  example,  as  to  simplifying  forms 
of  indictments  and  enlarging  the  amount  of 
information  to  be  g^ven  by  bills  of  particu- 
lars, questions  may  arise  in  consequence, 
which  it  is  not  our  province  to  consider  or 
decide.  Thev  are  matters  for  the  considera- 
tion  of  the  courts  of  the  states  in  which  they 
arise. 

The  defendant's  counsel  seem  also  in  a  way 
to  treat  a  bill  of  particulars  as  in  effect  an 
amendment  of  the  indictment  in  matter  of 
substance.  Of  course  an  indictment  could 
thus  be  amended  only  by  the  grand  jury 
which  returned  it  or  with  [290]  the  consent 
of  the  accused  under  Section  4  of  Chapter  354 
of  the  General  Laws.  State  v.  McCarthy. 
17  R.  I.  370,  22^  Atl.  282.    But  as  alreadv  in- 
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dicated  a  bill  of  particulars  is  not  an  amend- 
ment of  an  indictment  nor  does  it  supply  a 
defect  therein. 

One  other  point  may  be  considered  on  this 
question   of   charging  the  offence   with   cer- 
tainty.   One  requirement  is  that  the  offence 
must  be  all^;ed  in  such  form  that  the  record 
of  acquittal   or   conviction   may   be  a  good 
bar  in  case  of  a  later  indictment  lor  the  same 
offence.     This   requirement    carries   with    it 
the  right  to  have  the  indictment  so  framed 
that  it  can  be  made  the  foundation  of  the 
plea  in  bar.     But  as  stated  in  Bishop's  New 
Criminal  Procedure,  Vol.  II,  Section  544,  "U 
is  not  the  law  that  the  first  indictment  shall 
be  so  distinct  and  minute  as  to  constitute, 
without  oral  proof,  a  bar  to  a  second.     The 
identity  of  the  two  accusations  must  be  shown 
by  parol."    See  also  same  volume  of  Bishop, 
Sections  814  and  815  as  to  the  essentials  of 
such  a  plea  and  Section  816  as  to  what  is 
necessary  to  be  proved  thereunder.    Under  the 
provisions  of  Section  3  of  Chapter  278  of  the 
Genera]  Laws  requiring  an  official  stenographic 
report  of  the  proceedings  of  a  criminal  trial 
it  becomes  easy  to  ascertain  with  precision 
of  what  the  accused  was  acquitted  or  con- 
victed.   In  the  present  cases,  as  already  stated, 
the   indictments   set    out    the   essential   ele- 
ments of  the  crime  of  embezzlement,  and  thus 
furnish  a  sufficient  foundation  for  a  plea  in 
bar  of  former  jeopardy. 

There  remains  for  consideration  the  ques- 
tion of  whether  Section  18  of  Chapter  345 
and  the  indictments  drawn  thereunder  are 
violations  of  that  portion  of  Section  10  of 
Article  I  of  our  State  Constitution  which 
provides  that  an  accused  shall  not  ''be  de- 
prived of  life,  liberty  or  property,  unless  Dy 
.  .  .  the  law  of  the  land"  and  of  that  por- 
tion of  Section  1  of  Article  XIV  of  the 
'4ffipndments  to  the  Constitution  of  the  Unit- 
ed States  providing  "nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  law."  The  two  expressions, 
"the  law  of  the  land"  and  ''due  process  of 
law"  are  held  to  have  the  [291]  same  mean- 
ing. State  V.  Beswick,  13  R.  I.  211,  218, 
43  Am.  Rep.  26.  The  court  there  adopts  with 
approval  this  definition:  "Due  process  of 
law  undoubtedly  means  in  the  due  course  of 
legal  proceedings  according  to  those  rules  and 
iorms  w^ich  have  been  established  for  the 
protection  of  private  rights,"  and  it  goes  on 
to  say,  'The  effect  in  criminal  prosecutions 
IB  to  secure  to  the  accused,  before  condemna- 
tion, a  judicial  trial,  if  not  strictly  in  all 
points  according  to  the  common  law,  at  least 
not  in  violation  of  those  fundamental  rules 
and  principles  which  have  been  established 
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at  common  law  for  the  protection  of  the  sub- 
ject or  the  citizen."  See  also  Carr  v.  Brown, 
20  R.  I.  215,  218,  38  Atl.  9,  78  Am.  St.  Rep. 
855,  38  L.R.A.  294.  The  rule  involved  here 
is  the  right  to  be  informed  of  the  "nature  and 
cause  of  the  accusation."  As  we  have  found 
that  this  rule  or  provision  is  not  violated  in 
the  present  cases,  it  follows  that  there  is  no 
violation  of  the  constitutional  safeguards  af- 
forded by  "the  law  of  the  land"  and  "due 
process  of  law."  These  conclusions,  we  think, 
render  unnecessary  any  special  consideration 
of  the  "third"  ground  stated  in  the  motion 
to  quash.  A  great  many  cases  have  been  cited 
in  the  briefs  for  the  defendant  which  we  have 
examined  with  care,  but  which  we  have  not 
deemed  it  necessary  to  particularly  discuss 
in  considering  the  questions  before  us. 

We  therefore  decide  that  Section  18  of 
Chapter  345  of  the  General  Laws  and  the  ten 
indictments  now  before  us  drawn  thereunder 
are  not  in  violation  of  Section  10  or  Article 
I  of  the  Constitution  of  Rhode  Island,  or  of 
Section  1  of  Article  XIV  of  the  Amendments 
to  the  Constitution  of  the  United  States  in 
the  manner  and  on  the  grounds  as  stated  in 
the  motions  to  quash  said  indictments. 

The  papers  in  the  ten  cases  will  be  sent 
back  to  the  Superior  Court  for  the  counties 
of  Providence  and  Bristol,  with  our  decision 
certified  thereon,  for  further  proceedings. 

On  Motion  for  Rearoument. 

(July  6,  1916;   98  Atl.  57.) 

Per  Curiam. — Since  the  opinion  in  these 
cases  relative  to  certain  constitutional  ques- 
tions was  handed  down,  the  defendant  Alfred 
W.  Quigg  has,  by  leave  of  the  court,  filed  a 
motion  for  reargument.  An  examination  of 
the  motion  discloses  the  presentation  of  no 
arguments  which  were  not  presente<i  and  con- 
sidered at  the  former  hearing.  With  one  or 
two  exceptions  the  cases  now  cited  are  the 
same  cited  in  the  earlier  briefs.  We  find 
nothing  in  the  motion  w^hich  leads  us  to  re- 
gard it  as  necessary  or  desirable  to  reconsider 
the  decision  announced  in  the  opinion. 

The  motion  for  a  reargument  is  denied. 


HOTS* 

The  reported  case  holds  that  a  statute  pre- 
scribing the  form  of  an  indictment  against 
embezzlement  which  does  not  specify  the  ele- 
ments of  embezzlement  is  constitutional  and 
valid.  The  validitv  and  construction  of  a 
statute  prescribing  the  form  of  an  indictment 
are  discussed  in  the  note  to  People  v.  Brady, 
reported  in  full,  ante,  this  volume,  at  page 
540. 
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STATE 

V. 

MORSB. 


South  Dakota  Supreme  Court — ^December  31» 

1914. 


36  S.  Dak.  18;  150  N,  W.  298. 


Indictments  —  Snffielenoy  —  Validity  of 
Statnte  Prescribing:  Forai. 

Code  Cr.  Proc.  §  229,  subd.  6,  as  amended 
by  Laws  1913,  c.  242,  declaring  that  an  in- 
formation is  sufficient  where  it  can  be  under- 
stood therefrom  that  the  offense  is  designated 
in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended, requires  an  information  which,  as 
required  by  Const,  art.  6,  §  7,  will  give  ac- 
cused the  nature  and  cause  of  the  aocusa- 
tion  against  him,  and  is  valid. 

[See  note  at  end  of  this  case.] 

Inclnded  Offenses  —  How  Alleged. 

Though  an  offense  includes  lesser  offenBes, 
an  information  charging  the  offense  need  not 
incorporate  all  of  the  ingredients  constitut- 
ing the  lesser  offenses. 

Homieide    ^-    Assanlt    nrith    Intent    to 
Kill  —  Indictment. 

An  information,  which  alleges  that  accused 
did  commit  the  crime  of  assault  with  intent 
to  kill  a  person  named,  by  then  and  there 
wilfully  and  feloniously  shooting  at  the  per- 
son named  with  a  loaded  pistol  with  intent  to 
kill  him,  states  the  offense  denounced  bv 
Pen.  Code,  §  285,  punishing  assaults  with 
intent  to  kill. 

Jury  ~  Ohallenge  to  Panel  •*  ATomient 
of  Grounds. 

Under  Code  Cr.  Proc.  §§  320-322,  defining 
a  "challenge  to  the  panel"  as  an  objection  to 
all  the  trial  jurors,  and  providing  that  it  may 
be  founded  on  a  material  departure  from  the 
forms  prescribed  by  law,  a  challenge  to  the 
panel  on  the  ground  that  the  same  was  not 
selected  or  drawn  in  the  manner  provided  by 
statute,  that  the  jury  drawers  drew  from  the 
jury  box  some  names  that  were  not  included 
in  the  list  summoned  to  appear  as  jurors,  and 
that  some  of  the  jurors  drawn  from  the  box 
were  not  summoned  and  are  not  present  as 
jurors,  is  properly  overruled  for  insufficiency 
of  allegations  of  grounds  for  a  challenge. 

Same. 

A  challenge  to  the  panel  on  the  ground 
that  the  officers,  after  having  drawn  from  the 
box  the  number  of  names  provided  for  in  the 
order  of  the  court,  discarded  certain  names 
and  drew  others  in  their  place,  is  properly 
overruled  for  failing  to  show,  as  required  by 
Laws  1913,  c.  280,  §  1,  that  accused  was 
prejudiced  thereby  in  his  substantial  rights, 
though  by  Pol.  Code,  §  717,  the  person  draw- 
ing the  names  has  no  authority  to  discard 
names,  so  that  there  was  a  departure  from 
the  forms  prescribed. 


Grounds  for  Challeace  ^  Drawing  of 
Exoessive  Number. 

An  objection  that  an  excess  of  names  of 
jurors  was  drawn  does  not  go  to  the  whole 
panel,  but  applies  only  to  t^e  excess,  and  is 
only  a  matter  of  challenge  to  the  individual 
jurors  drawn  in  excess. 

Failure  to  Answer  OliaileBco  ^  Harm- 
less Error. 

I'he  failure  of  the  state  to  except  or  answer 
a  challenge  to  the  panel  in  advance  of  the 
overruling  thereof  by  the  court  is  not  prejudi- 
cial, where  the  challenge  cannot  be  sus- 
tained. 

Grounds  for  Challenge  «•  Jury  Makisg 
AfAdavit  in  Case. 

One  giving  an  affidavit  that  he  believes  that 
accused,  seeking  a  change  of  venue,  may 
obtain  a  fair  trial,  may  not  be  challenged  as 
a  juror  for  implied  bias  under  Code  Cr.  Proc. 
§  339,  stating  the  only  causes  of  a  challenge 
for  implied  bias,  which  do  not  include  the 
giving  of  such  an  affidavit  as  a  cause. 


One  giving  to  the  state^B  attorney,  for  use 
in  resisting  a  motion  for  change  of  veniie,  an 
affidavit  wherein  he  asserts  that  he  believes 
that  accused  can  have  a  fair  trial  in  the  coun- 
ty, may  not  be  challenged  for  actual  bias. 

Ruline  on  ChalleuKe  ^  Discretion  el 
Court. 

The  dipcretion  of  the  trial  court  conferred 
by  Code  Cr.  Proc.  §  338,  in  determinintj  the 
question  of  actual  bias  of  a  juror,  will  not 
be  disturbed  on  appeal  except  for  abuse  of 
discretion. 

Appeal    and    Error   ^   Assisument   of 
Error  —  Necessity. 

The  overruling  of  a  challenge  to  a  juror  on 
the  gronnd  that  his  examinatiota  ^ows  that 
he  has  an  opinion  as  to  the  guilt  of  accused 
cannot  be  considered,  where  the  ruling  is  not 
alleged  as  ground  of  error  in  the  specifica- 
tions of  error  on  motion  for  new  triid,  and  is 
not  assigned  in  the  assignments  of  error. 

Homieide   — >   Self-defense   ^   Eridenee 
Raising  Issue. 

Where,  on  a  trial  for  assault  with  intent 
to  kill  by  shooting,  accused  admitted  that,  ''n 
pointing  the  revolver  at  prosecutor,  he  in- 
tended to  "bluff"  him  into  talking  sensibly, 
and  claimed  that  it  was  the  pressure  of  the 
hand  of  prosecutor  on  accused's  hand  in  which 
the  revolver  was  held  that  caused  its  dis- 
charge, and  there  was  evidence  that  prosecut- 
or had  a  few  minutes  previously  called 
accused  a  vile  name,  that  the  parties  had 
separated,  and  accused  was  searching  for 
prosecutor  at  the  time  of  the  shooting,  the 
issue  of  self-defense  is  not  raised  so  as  to 
require  an  instruction  thereon. 

Verdict  —  Finding  l>e8:ree  of  Oriue. 

The  offense  of  assault  with  intent  to  kill, 
punishable  by  Pen.  Code,  ^  286,  tiioogh  con- 
taining the  elements  of  assault  from  siaiple 
assault  to  assault  with  intent  to  kilf,  is  not 
divided  into  degrees  within  Code  Cr.  Proc.  § 
408,  declaring  that  when  a  crime  is  divide! 
into  degrees  the  jury  must  find  the  degree, 
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ud   a   verdict    finding    accused    guilty    as 
charged  under  Pen.  Code,  §  285^  is  sufficient. 

SvAoieBcy    of    Verdict    •*    ^Chiiltj    as 
GkaTsed." 

Where,  on  a  trial  for  assault  with  intent 
to  kill,  the  court  charged  that,  if  the  jury 


The  state  neither  excepted  to  nor  answered 
this  challenge,  and  it  was  by  the  trial  court 
overruled.  Upon  the  examination  of  the  ju- 
rors touching  their  qualifications,  it  appeared 
that  four  of  the  venire  had  given  affidavits 
to  the  state's  attorney  for  use  in  resisting 


did  not  find   accused   guilty   of  the  offense    *  the  motion  for  change  of  venue  in  which  they 


charged,  they  could  find  him  guilty  of  as- 
sault with  a  dangerous  weapon,  or  of  simple 
assault,  or  not  guilty,  and  submitted  four 
forms  of  verdict,  to  wliich  no  exceptions  were 
taken,  a  verdict  of  guilty  as  charged  is  not 
objectionable  for  uncertainty. 

Appeal  from  Circuit  Court,  Bon  Homme 
county:  Teipp,  Judge. 

Criminal  action.  F.  H.  Morse  convicted  of 
assault  with  intent  to  kill,  and  appeals.  The 
facts  are  stated  in  the  opinion.     AFFiBMia). 

Joe  Kirhy,  F.  D,  Tftofc*  and  French  d  Orvis 
for  appellant. 

Royal  C.  Johnson,  W.  W.  Fnmch,  C.  M, 
Still  will  and  C  (7.  Puokett  for  respondent. 

[22]  Gates,  J. — ^An  information  filed  by 
the  state's  attorney  of  Bon  Homme  county 
charged  that  defendant  on  October  23,  1913, 
at  said  county — 

"then  and  there  did  commit  the  crime  of  as- 
sault with  intent  to  kill  against  the  person 
of  a  human  being  to  wit,  Oustav  L.  Halberg, 
in  the  manner  following,  to  wit:  That  the 
said  F.  H.  Morse  then  and  there  did  willfully, 
unlawfully,  and  feloniously  shoot  at  said 
Gustav  L.  Halberg  with  a  firearm,  to  wit, 
a  pistol  loaded  with  guApowder  and  a  leaden 
ball,  with  intent  to  kill  him,  said  GKistav 
L.  Halberg,  contrary  to  the  form  of  the 
statute,'*  etc. 

A  demurrer  thereto  on  the  ground  of  in- 
sufficient facts  to  constitute  an  offense,  and 
that  the  nature  and  cause  of  the  accusation 
were  not  revealed,  was  overruled.  Tlie  trial 
court  denied  a  motion  for  a  change  of  venue. 
When  the  cause  was  reached  for  trial,  defend- 
ant's counsel  interposed  the  following  chal- 
lenge to  the  panel  by  dictating  the  same  to 
the  court  reporter:    • 

''At  this  time  the  defendant  interposes  a 
<^allenge  to  the  panel  on  the  ground  that  the 
same  was  not  selected  or  drawn  in  the  manner 
provided  by  statute;  that  the  officers  whose 
duty  it  was  to  draw  the  jury  drew  from  the 
jury  box  some  names  that  were  not  included 
in  the  list  summoned  to  appear  as  jurors, 
and,  after  having  drawn  from  the  box  the 
number  of  names  provided  for  in  the  order 
of  this  court,  discarded  and  threw  aside  cer- 
tain names  drawn  and  drew  others  in  theft 
place;  and  that  some  of  the  names  of  jurors 
drawn  from  the  box  were  not  summoned  and 
are  not  present  as  jurors." 


had  asserted  that  they  believed  the  defendant 
could  have  a  fair  and  impartial  trial  in  the 
eounty.  Each  was  challenged  for  cause  on  the 
ground  of  actual  and  implied  bias,  which 
challenges  were  overruled,  and  each  was  ex- 
cused by  defendant  upon  peremptory  chal- 
lenge. The  defendant  used  all  of  his  peremp- 
tory challenges  allowed  by  statute,  and  then 
asked  the  court  for  the  right  to  [23]  exercise 
an  additional  peremptory  challenge  because 
of  being  compelled  to  use  four  peremptory 
challenges  to  displace  said  four  jurors;  which 
request  was  denied.  The  cause  then  proceeded 
to  trial  upon  the  testimony  presented.  The 
defendant  made  no  requests  for  instructions 
to  the  jury.  Thereupon  the  court  charged 
the  jury.  Immediately  thereafter  and  before 
the  jury  was  directed  to  retire,  one  of  the 
defendant's  counsel  asked  the  court  if  he 
might  except  to  the  charge  after  the  jury  had 
retired.  The  judge  asked  what  the  objection 
was,  and  counsel  stated  that  the  court  did  not 
charge  that  the  jury  would  have  to  find  that 
the  assault  was  wrongful  and  unlawful.  The 
Judge  said  that  exception  could  be  taken 
after  the  jury  retired.  After  the  jury  had 
retired,  defendant  excepted  to  the  charge  as 
follows : 

"(1)  That  this  charge  ignores  the  question 
of  self-defense.  (2)  That  this  charge  does 
not  require  the  jury  to  find  that  it  was  wrong- 
fully and  unlawfully  done,  or  that  it  con- 
tained the  elements  of  assault." 

Thereupon  the  jury  found  the  defend- 
ant "guilty  as  charged  under  section  285, 
Penal  Code."  A  new  trial  was  sought,  and 
from  the  order  denying  it  this  appeal  was 
taken. 

Defendant  has  presented  six  propositions 
for  our  consideration.  He  first  contends  that 
the  information  does  not  state  facts  sufficient 
to  constitute  an  offense:  (a)  In  that  the 
crime  charged  necessarily  includes  assault, 
and  that  the  minor  offense  is  not  charged; 
(b)  in  that  the  information  should  have  al- 
leged premeditated  design;  (c)  in  that  chap- 
ter 242,  Laws  1913,  violates  the  Constitution, 
presumably  that  portion  of  section  7,  art.  6, 
which  gives  accused  the  right  "to  demand  the 
nature  and  cause  of  the  accusation  against 
him." 

Without  determining  whether  the  portion 
of  said  act  of  1913  which  amends  section  221, 
C.  Cr.  Proc,  violates  the  foregoing  section  of 
the  Constitution,  we  are  entirely  clear  that 
subdivision  6  of  section  229,  C.  Cr.  Proc,  as 
amended  bv  said  act,  does  not  violate  it.  Said 
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section  220  as  thereby  amended  is  in  part  as 
follows : 

'*The  indictment  or  information  is  sufficient 
if  it  can  be  understood  therefrom:  .  .  . 
(6)  That  the  offense  charged  is  designated  in 
such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  la  in-' 
tended." 

[24]  Viewed  in  this  light,  if  the  present 
information  complies  with  said  subdivision  6 
it  is  sufficient.  Section  285,  Pen.  Code,  reads 
as  follows: 

"Every  person  who  shoots  or  attempts  to 
shoot  at  another,  with  any  kind  of  firearm, 
air  gun,  or  other  means  whatever,  with  in- 
tent to  kill  any  person,  or  who  commits  any 
assault  and  battery  upon  another  by  means 
of  any  deadly  weapon,  and  by  such  other 
means  or  force  a3  was  likely  to  produce  death, 
with  intent  to  kill  any  other  person,  is  pun- 
ishable by  imprisonment  in  the  state  prison 
not  exceeding  ten  years." 

There  is  no  force  to  the  contention  that  the 
minor  charge  of  assault  should  have  been 
specifically  set  out.  The  authorities  cited 
by  defendant  apply  to  the  case  of  an  attempt 
to  conunit  a  crime  which  crime  involves  a 
lesser  offense.  For  example,  if  the  informa- 
tion had  charged  the  defendant  with  an  at- 
tempt to  assault  Halberg,  with  intent  to  kill 
him,  then  the  citation  from  2  Bishop's  Crim. 
Procedure,  §  77,  might  have  been  applicable. 
Because'  the  offense  of  assault  with  intent  to 
kill  necessarily  includes  in  it  the  lesser  of- 
fense of  assault  and  assault  with  a  dangerous 
weapon  is  no  reason  for  incorporating  into 
the  information  all  of  the  ingredients  con- 
stituting the  lesser  offenses.  Nor  are  the 
words  *'with  malice  aforethought,"  or  other 
words  indicating  premeditated  design,  neces- 
sary to  be  included,  because  they  are  not  con- 
tained in  the  statute  designating  the  offense. 
Rice  V.  People,  15  Mich.  9;  State  v.  Shunka, 
116  la.  206,  89  N.  W.  977;  State  v.  Kelly,  41 
Ore.  20,  68  Pac.  1 ;  State  v.  Michel,  20  Wash. 
162,  54  Pac.  995;  State  v.  Ostman,  147  Mo. 
App.  322,  126  S.  W.  964. 

The  information  clearly  and  concisely 
stated  the  facts  necessary  to  be  stated  under 
section  285,  Pen.  Code.  It  designated  the 
offense  in  such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  was 
intended,  and  it  is  sufficient.  In  this  connec- 
tion we  cannot  refrain  from  quoting  with 
approval  a  laconic  sentence  by  Mr.  Justice 
Holmes  in  Paraiso  v.  U.  S.  207  U.  S.  368, 
28  S.  Ct.  127,  52  U.  S.  (L.  ed.)  249: 

"The  bill  of  rights  for  the  Philippines, 
giving  the  accused  the  right  to  demand  the 
nature  and  cause  of  the  accusation  against 
him,  does  not  fasten  forever  upon  those 
islands  the  inability  of  the  seventeenth  cen- 
tury common  law  to  understand  or  accept  a 
[25]  pleading  that  did  not  exclude  every  mis- 


interpretation capable  of  occurring  to  intelli- 
gence fired  with  a  desire  to  pervert." 

Defendant  next  says  that  his  challenge  ,io 
the  panel  hereinbefore  set  out  should  have 
been  sustained  upon  its  merits,  and  because 
no  exception  thereto  nor  answer  thereto  was 
filed  by  the  state.  The  Attorney  General  con- 
tends that  the  trial  court  properly  overruled 
the  challenge  because  it  was  not  in  writing 
and  because  no  evidence  was  offered  in  sup- 
port of  the  truthfulness  of  the  challenge. 
If  we  should  apply  the  reasoning  of  the  Wis- 
consin court  in  Ullman  v.  State,  124  Wis.  602, 
103  N.  W.  6,  and  hold  that  a  challenge  dic- 
tated to  the  court  reporter  was  in  writing  in 
contemplation  of  law,  we  would  still  find,  as 
hereinafter  set  forth,  that  the  disallowance 
of  the  challenge  was  not  erroneous.  It  is 
therefore  not  necessary  to  decide  whether 
this  challenge  was  in  effect  in  writing. 

Sections  320,  321,  and  322,  Code  Crim. 
Pro.  are  as  follows: 

"Sec.  320.  A  challenge  to  the  panel  is  an 
objection  made  to  all  the  trial  jurors  re- 
turned, and  may  be  taken  by  either  party. 

"Sec.  321.  A  challenge  to  the  panel  can 
be  founded  only  on  a  material  departure  from 
the  forms  prescribed  by  law,  in  respect  to  the 
drawing  and  return  of  the  jury,  or  on  the 
intentional  omission  of  the  sheriff  to  summon 
one  or  more  of  the  jurors  drawn. 

"Sec.  322.  A  challenge  to  the  panel  must 
be  taken  before  a  juror  is  sworn,  and  must 
be  in  writing,  specifying  plainly  and  distinct- 
ly the  facts  constituting  the  ground  of  chal- 
lerge." 

Examining  the  several  clauses  of  the  chal- 
lenge, we  find  that  the  clause,  "that  the  same 
was  not  selected  or  drawn  in  the  manner  pro- 
vided by  statute,"  is  clearly  not  an  allegation 
of  fact,  but  is  purely  an  allegation  of  a  con- 
clusion. The  assertion  that  the  jury  drawers 
"drew  from  the  jury  box  some  names  that 
were  not  included  in  the  list  summoned  to 
appear  as  jurors"  is  indefinite.  If  it  was 
thereby  intended  to  aver  that  all  of  the  names 
drawn  were  not  placed  upon  the  list  given 
to  the  sheriff,  the  langimge  used  does  not 
assert  that  fact.  If  it  was  thereby  intended 
to  aver  that  there  was  an  omission  to  snm- 
mon  certain  jurors,  that  averment  is  covered 
by  the  later  assertion,  "that  some  of  the 
jurors  drawn  from  the  box  were  not  sum- 
moned and  are  [26]  not  present  as  jurors." 
If  the  latter  averment  be  considered  as  a 
plain  and  distinct  specification  of  fact,  it  is 
still  insufficient  under  section  321,  supra,  for 
the  reason  that  it  was  not  alleged  that  such 
omission  was  intentional. 

The  remaining  portion  of  the  challenge,  to 
wit,  "and  after  having  drawn  from  the  box 
the  number  of  names  provided  for  in  the  or- 
der of  this  court  discarded  and  threw  aside 
certain  names  and  drew  others  in  their  place," 
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even  if  it  containa  allegations  of  fact,  whidi 
is  at  least  doubtful,  may  be  considered  from 
two  angles:  first,  as  to  the  exclusion  of 
names;  and,  second,  as  to  the  drawing  of 
additional  names  beyond  the  requisite  num- 
ber. It  is  true  that  by  section  717,  Pol.  Code, 
the  person  who  draws  the  name  from  the  box 
(viz.:  either  the  county  auditor,  or  county 
treasurer,  or  sheriff)  is  not  authorized  to  dis- 
card names  than  directed  by  order  of  court. 
In  80  far  as  certain  names  were  discarded,  the 
objection,  if  it  states  facts,  may  be  considered 
as  an  objection  to  the  whole  panel,  but  it  is 
only  a  material  departure  from  the  forms 
prescribed  by  law  in  respect  to  the  drawing 
of  the  jury  (section  321,  supra)  that  would 
be  a  ground  of  challenge  under  this  objection. 
In  New  York  we  find  that  section  362,  C.  Cr. 
Proc.  is  virtually  the  same  as  our  section 
321,  supra,  except  that  the  words  "to  the 
prejudice  of  defendant"  appear  after  the 
word  "departure."  By  section  1,  c.  280,  Laws 
1913,  these  words  are  as  effectually  written 
into  our  section  321,  supra,  as  if  literally 
incorporated  therein.  In  a  long  line  of  deci- 
sions in  Xew  York,  it  is  held  that  prejudice 
to  the  defendant  must  be  shown  in  connection 
with  the  challenge.  See  cases  cited  in  dis- 
senting opinion  in  the  case  of  People  v.  Dam- 
ron,  160  App.  Div.  424,  145  N.  Y.  S.  239. 
See  also  Wilhelm  v.  People,  72  111.  468 ;  Wood 
V.  State,  3  Okla.  Crim.  553,  107  Pac.  937; 
Bouvier  Law  Diet,  under  Challenge."  While 
a  discarding  of  names  is  a  departure  from  the 
prescribed  form  of  procedure,  could  it  be 
said  that,  if  the  name  of  a  person  known  to 
be  dead  was  drawn,  the  discarding  of  such 
name  would  be  sueh  a  material  departure 
as  would  require  the  setting  aside  of  the 
panel.  We  think  not.  For  failure  to  show 
prejudice,  this  part  of  the  challenge  must  be 
held  insufficient. 

The  objection  that  an  excess  of  names  was 
drawn  does  [27]  not  go  to  the  whole  panel. 
It  only  applies  to  the  excess,  and  is  therefore 
only  a  matter  of  challenge  to  the  individual 
jurors  drawn  in  excess  of  the  required  num- 
ber. Clears  v.  Stanley,  34  111.  App.  338; 
Conkey  v.  Northern  Bank,  6  Wis.  447 ;  State 
V.  Hogan,  67  Conn.  581,  35  Atl.  508;  Com.  v. 
Chance,  174  Mass.  245,  54  N.  E.  551,  75 
Am.  St.  Rep.  306. 

Technically,  the  state  should  have  excepted 
to  the  challenge.  If  that  had  been  done,  then 
the  action  of  the  trial  court  would  have  been 
entirely  regular;  but  the  failure  of  the  state 
to  except  to,  or  answer,  the  challenge  in 
advance  of  the  ruling  of  the  court,  was"  not 
prejudicial  error.    People  v.  Damron,  supra. 

For  the  reason  stated,  we  must  hold  that 
the  trial  court  committed  no  prejudicial  error 
in  disallowing  the  challenge. 

Defendant   further   claims   that   the   chal- 
to    the    four    jurors    who    had    given 
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afiidavits  on  the  motion  for  change  of  venue 
should  have  been  sustained.  It  will  be  no- 
ticed that  his  challenge  purports  to  be  upon 
the  ground  of  both  actual  and  implied  bias. 
Now  section  339,  C.  Cr.  Proc.  says: 

"A  challenge  for  implied  bias  may  be  taken 
for  all  or  any  of  the  following  causes,  and  for 
no  other." 

Then  follow  nine  subdivisions  of  the  sec- 
tion containing  the  causes.  The  giving  of  an 
affidavit  as  above  described  is  not  one  of 
such  causes. 

Therefore  the  only  ground  of  challenge 
available  to  defendant  was  that  of  actual 
bias.  We  find  it  unnecessary  to  here  set  forth 
the  contents  of  the  affidavit.  Suffice  it  to 
say  that  the  contents  of  them  do  no  disclose 
bias  toward  defendant.  It  has  been  held  in 
other  jurisdictions  that  one  who  has  given 
evidence  on  the  question  of  change  of  venue 
is  not  for  that  reason  alone  disqualified  to 
act  as  a  juror.  State  v.  Wisdom,  84  Mo.  177 ; 
Hardin  v.  State,  40  Tex.  Crim.  208,  49  S.  W. 
607.  It  occurs  to  us  that  in  such  a  case 
the  tendency  of  an  honest  juror,  who  had 
testified  that  the  defendant  could  have  a  fair 
trial  in  the  county,  would  certainly  be  to  give 
the  defendant  a  fair  trial,  And  that  if  he  un- 
consciously leaned  one  way  or  the  other  it 
would  be  towards  the  side  of  the  defendant.  Of 
course  if  the  juror  were  dishonest,  a  different 
result  might  follow ;  but  we  may  not  presume 
that  any  of  said  four  jurors  was  dishonest. 
Again,,  with  our  method  of  certifying  names 
for  jury  duty  and  of  drawing  [28]  them,  it 
is  not  difficult  for  one  to  ascertain  with  ac- 
curacy the  names  remaining  in  the  jury  box. 
If  the  giving  of  testimony  on  a  motion  for  a 
change  of  venue  were  in  and  of  itself  to  con- 
stitute a  disqualification  for  jury  duty,  it 
would  not  be  difficult  for  either  side  of  a 
cause  to  exclude  all  of  the  possible  regular 
panel  from  participation  as  jurors.  For  these 
reasons  we  do  not  think  tliat  the  giving  of 
testimony  on  a  motion  for  change  of  venue 
should  be  held,  for  that  reason  alone,  to  dis- 
qualify a  juror. 

Furthermore,  by  section  338,  C.  Cr.  Proc. 
the  determination  of  the  question  of  actual 
bias  rests  in  the  sound  discretion  of  the  trial 
court.  Even  if  we  were  not  satisfied  with 
the  correctness  of  the  ruling  of  the  learned 
trial  court,  as  a  matter  of  law,  we  do  not  find 
any  abuse  of  discretion  therein  which  would 
warrant  us  in  reversing  it.  State  v.  Haves, 
23  S.  D.  596,  122  N.  W.  652 ;  State  v.  Fuj  Ha, 
20  N.  D.  656, 129  N.  W.  360,  Ann.  Cas.  1913A 
159. 

Defendant  next  claims  tha,t  his  challenge 
to  the  juror  Kundert,  one  of  the  four,  should 
also  have  been  sustained  because  the  evidence 
taken  upon  Kundert's  examination  fairly 
shows  that  he  had  an  opinion  as  to  the  guilt 
of    defendant    which    would    necessarily    in- 
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iluenee  his  decision.  It  is  a  sufficient  answer 
to  this  claim  to  say  that  this  alleged  ground 
of  error  was  not  contained  in  the  specifica- 
tions of  error  used  on  the  motion  for  a  new 
trial  and  is  not  contained  in  the  assignments 
of  error  now  before  this  court.  The  sole 
ground  of  objection  to  the  juror  Kundert  men- 
tioned in  either  the  specifications  or  assign- 
ments was  that  he  had  given  the  affidavit 
used  upon  the  motion  for  a  change  of  venue. 

Defendant  next  complains  of  the  instruc- 
tions in  that  the  question  of  self-defense,  in 
connection  with  the  offense  charged,  was  not 
covered.  It  will  be  seen  above  that  counsel 
obtained  leave  to  make  certain  specific  ob- 
jections to  the  instructions  after  the  jury 
retired.  Those  exceptions  that  he  did  obtain 
leave  to  so  file  have  not  been  argued.  But 
whether  or  not  the  exception  to  the  omission 
of  an  instruction  in  regard  to  the  law  of 
self-defense  in  connection  with  the  offense 
charged  waB  timely  made,  it  is  not  necessary 
for  us  to  decide,  because  the  evidence  does  not 
present  a  proper  case  for  the  application  of 
the  doctrine  of  self-defense.  Defendant's  own 
version  of  his  action  was  that  in  [29]  point- 
ing the  revolver  at  Halberg  he  (the  defend- 
ant) intended  to  "bluff"  him  into  talking 
sensibly.  Defendant  further  claimed  that  it 
was  the  pressure  of  the  hand  of  Halberg  upon 
his  hand  in  which  the  revolver  was  held  that 
caused  the  discharge.  He  said :  "It  is  a  hair 
trigger.  I  either  had  to  break  my  fingers 
or  else  not  shoot  the  gun."  Furthermore, 
the  evidence  shows  without  dispute  that  Hal- 
berg had,  a  few  minutes  previously,  called 
defendant  a  vile  name;  that  they  had  sepa- 
rated; and  that  defendant  was  searching  for 
Halberg  at  the  time  of  the  meeting.  Chapter 
11,  Laws  1900,  makes  the  use  of  abusive  lan- 
guage, intended  or  tending  to  provoke  an 
assault,  a  misdemeanor.  It  is  not  for  the 
person  so  abused  to  take  the  law  into  his  own 
hand.  When  he  does  so,  it  can  hardly  be 
said  that  he  is  acting  in  self-defense.  That 
there  can  be  no  error  in  neglecting  or  refus- 
ing to  give  an  instruction  which  is  not  ap* 
plicable  to  the  evidence  has  been  decided  so 
manv  times  as  not  to  need  citation  of  au- 
thority. 

Lastly,  defendant  contends  that  the  verdict 
is  defective  in  that  section  285,  Pen.  Code, 
contains  all  of  the  elements  of  assault  from 
simple  assault  to  assault  with  intent  to  kill. 
It  is  ther^ore  argued  that  it  is  uncertain 
what  the  jury  found.  While  it  is  true  that 
under  an  information  for  assault  with  intent 
to  kill  a  jury  might  find  one  guilty  of  one 
of  the  lesser  offenses  of  which  assault  is  an 
ingredient,  yet  the  offense  of  an  assault  with 
intent  to  kill  is  not  divided  into  degrees,  so 
that  the  provisions  of  section  400,  C.  Or.  Proc. 
discussed  in  the  recent  case  of  State  v.  Parks, 
34  S.  D.  510,  149  N.  W.  161,  and  the  cases 
cited  by  appellant,  are  not  applicable. 


Furthermore,  the  jury  were  instructed  that, 
if  they  did  not  find  defendant  guilty  of  the 
offense  charged,  they  might  find  him  guilty 
of  assault  with  a  dangerous  weapon,  or  of 
simple  assault,  or  not  guilty,  and  four  forms 
of  verdict  were  contained  in  the  instructions. 
No  exception  to  these  instructions  nor  to  the 
four  forms  outlined  were  taken.  We  can  dis- 
cover no  prejudice  to  defendant  in  the  form 
of  the  verdict.  The  form  of  the  verdict  was 
not  objectionable  for  uncertainty.  State  v. 
Hayes,  23  S.  D.  696,  122  N.  W.  662. 

There  being  no  prejudicial  error  in  the 
record,  the  order  denying  a  new  trial  is  af- 
firmed. '» 

Polley,  J.,  dissents  as  to  that  portion  of 
the  decision  relating  [30]  to  the  question 
of  the  exclusion  of  the  jurors  who  gave  affi- 
davits upon  the  motion  for  change  of  venue. 

NOTE* 

In  construing  a  statute  of  South  Dakota 
the  court  holds,  in  the  reported  case,  that  an 
indictment  for  murder  drawn  under  the  statu- 
tory form,  and  which  stated  that  the  defend- 
ant shot  at  one  Halberg  with  the  intent  to 
kill  him,  without  alleging  that  the  defendant 
"assaulted"  the  said  Halberg,  was  sufficient. 
For  a  comprehensive  discussion  of  the  valid- 
ity and  contructlon  of  a  statute  prescribing 
the  form  of  an  indictment,  see  the  note  to 
People  V.  Brady,  reported  in  full  ante,  this 
volume,  at  page  640. 
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lOa  Tex.  232;  lOi  8.  W.  S69. 


Bvretysklp  —  Consideration. 

To  support  a  contract  of  suretyship,  it  ^s 
not  necessary  that  any  consideration  pass 
directly  to  the  surety,  but  a  consideration 
moving  to  the  principal  alone  is  sufficient. 

Extension    of    Time    for    Payment    as 
Consideration. 

An  extension  of  time  for  the  payment  of  a 
debt  is  sufiicient  consideration  for  a  contract 
of  suretyship. 

rSee  note  at  end  of  this  case.] 

Same. 

\A*Iiere  a  corporation  owes  a  debt  upon  open 
account  which  is  due  and  unpaid,  an  exten- 
tion  of  time  for  payment  thereof  upon  ex- 
ecution of  notes  by  the  corporation  and  its 
president  individually  is  a  sufficient  consid- 
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eratioa  to  support  the  suretyship  of  the 
pr«&ident»  though  he  becomes  a  surety  vol- 
untary and  not  on  the  request  of  the  cor- 
poration. 

[sSee  note  at  end  of  this  case.] 

Certified  question  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  Bonner  Oil  Company,  plaintiff, 
against  John  W.  Gaines  et  al.,  defendants. 
Judgment  for  defendant  Gaines  in  trial  court. 
Judgment  reversed  by  Court  of  Civil  Appeals 
and  question  certified  to  Supreme  Court.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Hunt,  Myer  d  Teagle,  Cwnpbell^  Myer, 
Myer  d  Freeman  and  Rodman  B.  Cosby  for 
plaintiff  in  error. 

Oaines  d  Corbett  and  Oole  d  Gole  for  de- 
fendants in  error. 

[233]  Phillips,  C.  J. — The  statement  of 
the  case  as  contained  in  the  certificate  of  the 
honorable  Court  of  Civil  Appeals  may  be  thua 
summarized: 

The  suit  in  the  trial  court  was  upon  two 
notes  given  in  favor  of  the  Bonner  Oil  Com- 
pany by  the  Lake  Austin  Canal  Company  and 
John  W.  Gaines,  each  for  the  sum  of  $445.20, 
and  maturing,  respectively,  sixty  and  ninety 
days  after  date.  The  defense  of  Mr.  Gaines 
>va8  that  the  notes  were,  as  to  him,*  without 
consideration.  It  was  pleaded  by  the  plain- 
tiff in  reply  that  his  execution  of  the  notes 
was  [234]  for  the  purpose  of  an  extension  of 
time  being  granted  for  the  payment  of  the 
debt  of  the  canal  company  which  the  notes 
expressed,  affording  a  sufficient  consideration 
for  Gaines'  liability.  To  this  Mr.  Gaines 
answered  that  there  was  no  agreement  for  any 
such  extension  at  the  time  of  his  execution  of 
the  notes;  that  he  was  not  requested  by  the 
plaintiff  to  sign  them;  «nd  that  the  purpose 
of  their  execution  was  to  settle  all  contro- 
versy as  to  the  amount  of  the  debt  due  the 
plaintiff  by  the  canal  company.  Mr.  Gaines 
was  president  of  the  canal  company  and  a 
principle  stockholder.  Prior  to  the  execution 
of  the  notes  the  canal  company  had  incurred 
an  indebtedness  in  the  amount  of  the  notes 
in  favor  of  the  oil  company  for  oil  purchased 
on  open  account.  This  account  was  due  and 
unpaid  when  the  notes  were  executed.  The 
oil  company  was  endeavoring  to  collect  it, 
and  sent  an  agent,  Bland,  to  the  office  of  the 
canal  company  for  that  purpose,  or,  if  that 
could  not  be  done,  to  close  the  account  by 
notes.  Bland  called  upon  Mr.  Gaines  in  this 
connection,  stating  his  purpose.  Mr.  Bland 
replied  that  the  corporation  had  not  sold  its 
rice  and  had  experienced  "bad  luck."  There- 
upon Bland  presented  the  notes  for  signature. 
They  were  signed  by  Mr.  Gaines  in  the  name 
of  the  canal  company,  by  himself  as  presi- 


dent, and  by  himself  individually,  and  re- 
turned to  Bland,  Mr.  Gaines  explaining  at 
the  time,  in  effect,  according  to  Bland's 
testimony,  *'that  he  was  doing  this  for  Bland 
and  not  for  the  company,"  and  saying,  "I 
don't  often  do  this,"  or  'This  is  something 
I  haven't  often  done."  Bland  did  not  request 
Mr.  Gaines  to  sign  the  notes  individually,  nor 
did  he  tell  him  that  they  would  not  be  ac- 
cepted without  his  individual  signature;  but 
he  testified  that  he  would  not  have  accepted 
simply  the  notes  of  the  corporation  alone. 

Mr.  Gaines,  in  testifying  to  the  circum- 
stances under  which  he  signed  the  notes^ 
stated,  in  substance,  that  in  presenting  the 
notes  Bland  said  the  oil  company  needed 
them  to  use  as  collateral  at  its  bank,  and 
might  do  so;  and  this  was  the  only  reason 
assigned  by  Bland  for  wanting  the  account 
settled  by  notes.  It  appears  that  he  also 
testified:  "I  have  been  puzzled  several  times 
myself  why  I  did  sign  the  paper  at  the  time, 
to  tell  you  the  honest  truth;  and  I  couldn't 
tell  you  to  this  day  why  I  did  it.  I  don't 
know  why  I  endorsed  that  paper.  .  .  .  It  is 
a  mystery  to  me."  After  the  maturity  of  the 
first  note  Mr.  Gaines  wrote  the  oil  company, 
asking  for  an  extension  of  time  in  which  to 
pay  it,  and  in  this  letter  said:  "In  this  con* 
nection  I  wish  to  say  that  if  you  will  do  so 
(extend  time  of  payment  until  fall)  the  Lake 
Austin  Canal  Company  will  very  much  ap- 
preciate you  carrying  this  account  over  until 
fall,  as  it  is  practically  impossible  for  them 
to  pay  it  at  this  time,  and  get  through  this 
season's  work.  I  will  re-endorse  this  paper, 
payable  in  the  fall,  and  if  you  will  do  as 
above  suggested,  it  will  be  a  great  accom- 
modation to  me  and  to  the  canal  company." 

In  the  trial  court  judgment  was  rendered 
in  favor  of  Mr.  Gaines.  On  appeal  this  judg- 
ment was  reversed  and  judgment  rendered 
against  him  in  favor  of  the  oil  company. 

[235]  We  have  materially  abbreviated  the 
certificate  of  the  Court  of  Civil  Appeals  in 
stating  the  case,  but  the  foregoing  is  the 
substance  of  it. 

Referring  to  its  action  in  rendering  judg- 
ment against  Mr.  Gaines,  the  Court  of  Civil 
Appeals  propounds  the  following  question: 
"Did  we  err  in  so  doing?" 

To  support  a  contract  of  suretyship  it  is 
not  necessary  that  any  consideration  pass 
directly  to  the  surety.  A  consideration  mov- 
ing to  the  principal,  alone,  will  support  the 
suretyship.  An  extension  of  time  for  the 
payment  of  a  debt  is  a  suflScient  considera- 
tion for  a  contract. 

When  the  notes  in  question  were  executed, 
the  indebtedness  of  the  canal  company  to  the 
oil  company  upon  the  open  account  was  due 
and  unpaid.  By  executing  the  notes  the  canal 
company  obtained  a  definite  extension  of  time 
for  the  payment  of  its  debt,  and  by  their  ac- 
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ceptance  the  oil  company  was  deprived  of  the 
right  to  demand  its  immediate  payment.  This 
was  a  benefit  enuring  to  the  former,  and  the 
surrender  of  a  right  by  the  latter.  That  no 
request  was  made  of  Mr,  Gaines  to  individual- 
ly sign  the  notes  does  not  alter  the  fact  that 
his  principal  derived  a  distinct  advantage  as 
the  result  of  the  transaction,  suppl^'ing  a  con- 
sideration sufficient  in  law  to  support  his  own 
undertaking.  We  do  not  think  he  could  have 
signed  the  notes  save  in  recognition  of  the 
benefit  acquired  by  the  canal  company  through 
the  extension  of  the  maturity  of  its  debt. 
With  this  true,  and  knowledge  of  it  before 
him,  the  voluntary  character  of  his  act  does 
not  render  him  any  the  less  liable  than  if  it 
had  been  involuntary.  In  our  ojnnion  the 
judgment  of  the  Court  of  Civil  Appeals  was 
correct.  1  Brandt  on  Suretyship  and 
Guaranty,  sees.  15  and  16;  2  Parsons  on  Con- 
tracts, 8  (9th  ed.) ;  Hannay  v.  Moody,  31 
Tex.  Civ.  App.  88,  71  S.  W.  325;  People's 
State  Bank  v.  Fleming-Morton  Co.  (Tex.) 
160  S.  W.  648;  Atherton  v.  Marcy,  59  la. 
650,  13  N,  W.  759;  Pulliam  v.  Withers,  8 
Dana  (Ky.)  98,  33  Am.  Dec.  479. 

NOTE. 

Eztenftion  of  Time  for  Payment  of  Debt 
as  Sufficient  Consideration  for  Con- 
traot  of  Suretyship. 

General  Rule, 

Where  a  creditor  extends  the  time  for  the 
payment  of  a  debt  because  of  the  promise  of  a 
third  person  to  become  surety  for  the  debtor, 
the  extension  of  time  is  sufficient  considera- 
tion for  the  surety's  promise,  although  the 
latter  is  merely  accommodating  the  debtor. 

Arka/n9fi8, — Kissire  v.  Plunkett-Jarrell  Gifo- 
cer  Co  103  Ark.  473,  145  S.  W.  567 ;  Brown 
V.  People's  Bank,  127  Ark.  486,  182  S.  W. 
900. 

Georgia, — Broughton  v.  Joseph  Lazarus  Co. 
13  Ga.  App.  153,  78  S.  E.  1024. 

Illinois. — Harwood  v.  Johnson,  20  111.  367 ; 
Wylie  V.  Dickenson,  50  111.  App.  622.  See  also 
Blanc  V.  Krueger,  153  111.  App.  327. 

Indiana. — Judd  v.  Martin,  97  Ind.  173. 

lotca. — ^Miller  v.  Gardner,  49  la.  234. 

Kentucky. — Payne  v.  Withers,  38  Ky.  98; 
Brown  v.  Buford,  42  Ky.  608,  39  Am".  Dec. 
477;  Jackson  v.  Cooper,  39  S,  W.  39,  19  Ky. 
L.  Rep.  9 ;  Cooper  v.  Jackson,  57  S.  W' .  254,  22 
Ky.  L.  Rep.  295;  Howard  v.  Lawrence,  63  S. 
W.  589,  23  Ky.  L.  Rep.  680;  Dow-Hay  den 
Grocery  Co.  v.  Muncy,  73  S.  W.  1030,  24  Ky. 
L.  Rep.  2265. 

Masfnchuaetia, — ^Wheeler  v.  Slocumb,  33 
Mass.  52;  Pratt  v.  Hedden,  121  Mass.  116. 

Mi<^higa/n. — Aultman,  etc.  Co.  v.  Gorham, 
87  Mich.  233,  49  N.  W.  486. 


MUmeaota. — ^Nichols,  etc.  Co.  ▼.  Dedrick,  61 
Minn.  513,  63  N.  W.  1110;  Hooper  v.  Pike, 
70  Minn.  84,  72  N.  W.  829,  68  Am.  St.  Rep. 
612. 

ifmoMti.— Gate  City  Nat.  Bank  v.  Elliott, 
181  S.  W.  252.  See  also  North  Atchison  Bank 
V.  Gay,  114  Mo.  203,  21  S.  W.  479. 

"Sewtda, — White  Sewing  Mach.  Co.  v.  Fow- 
ler, 28  Nev.  94,  78  Pac.  1034. 

A>M?  Hampshire, — ^New  Hampshire  Sav. 
Bank  v.  Colcord,  15  N.  H.  119,  41  Am,  Dec 
685. 

A'ctr  York. — Pennsylvania  Coal  Co.  v. 
Blake,  86  N.  Y.  226, 

Oklahoma. — Linton  v.  Chestnutt-Gibbons 
Grocer  Co.  30  Okla.  103,  118  Pac.  385. 

Tewnessec. — Lonas  v.  Wolfe,  67  Tenn.  179. 

Texas. — Hanny  v.  Moody,  31  Tex.  Civ,  App. 
88,  71  S.  W.  325.    And  see  the  reported  case. 

West  Virginia. — Williamson  v.  Cline,  40  W. 
Va.  194,  20  S.  E.  917. 

Wisconsin, — See  Black  Fall  River  First 
Nat.  Bank  v.  Jones,  92  Wis.  36,  66  N.  W. 
861. 

Canada. — ^Davies  v.  Funston,  46  U.  C.  Q. 
B.  369.  Compare  Evans  v.  Robinson,  16  U.  C. 
Q.  B.  169. 

Thus  in  Payne  v.  Withers,  38  Ky.  98,  the 
court  said:  "A  promise  to  give  day,  or  ex- 
tend the  time  of  payment,  has  ever  been  held 
a  valuable  consideration,  and  such  as  will 
sustain  a'  promise  to  pay  at  the  expiration 
of  that  time.  Nor  does  it  matter  whether  the 
indulgence,  or  time  given,  is  to  the  party  as- 
suming, on  his  own  debt,  or  to  a  third  per- 
son on  his  debt,  especially  If  the  latter  avails 
himself  of  the  indulgence.  In  either  case,  it 
is  equally  a  disadvantage  to  the  party  giving 
the  time;  and  disadvantage  on  the  one  side, 
as  well  as  advantage  on  the  otheri  has  ever 
been  held  a  good  consideration." 

Application  of  Bule, 

In  Payne  v.  Withers,  38  Ky.  98,  it  appeared 
that  one  Pulliam  was  indebted  to  the  plain- 
tiff on  a  note.  When  the  note  matured  he 
went  to  Pulliam  to  collect  the  debt.  Pulliam 
was  not  at  home.  However,  the  plaintiff  met 
Payne,  the  defendant,  who  agreed  to  become 
surety  for  the  debtor  if  the  plaintiff  would 
extend  the  time  for  the  payment  of  the  debt 
for  three  years.  The  plaintiff  agreed  to  this 
proposition  and  Payne  signed  the  following 
agreement  on  the  note  which  the  former 
held:  "This  note  is  not  to  be  paid  until  th( 
expiration  of  three  years  from  this  date."  It 
was  held  that  the  extension  of  time  for  the 
three  years  for  the  payment  of  the  debt  was 
a  suflicient  consideration  for  the  contract  of 
suretyship.  The  court  said:  "With  respect 
to  the  issue  on  Payne's  plea,  we  are  perfectly 
satisfied  thai;  the  agreement,  on  the  part  of 
Thomas,  to  give  three  years  longer  indulgence 
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on  the  note,  especially  if  assented  to  or  ac- 
quiesced in  by  Pulliam,  waa  a  sufficient  con- 
sideration to  uphold  the  undertaking  on  the 
part  of  Payne." 

In  Jackson  v.  Cooper,  39  S.  VV.  39,  19  Ky. 
L.  Rep.  9,  it  appeared  that  one  Babbitt  was 
indebted  to  the  plaintiff,  who  was  about  to 
institute  suit  against  the  farmer.  To  accom- 
modate Babbitt  the  defendant  agreed  to  be- 
come surety  for  him  if  the  plaintiff  would 
extend  the  time  for  the  payment  of  the  debt. 
It  was  held  that  there  was  a  sufficient  con* 
bideration  for  the  contract  of  suretyship.  The 
court  said:  ''We  think,  that  the  surety, 
Cooper,  understood  that  the  payor,  Babbitt, 
was  in  danger  of  being  sued ;  that  the  sureties 
on  the  original  note  had  refused  to  stand 
further,  and  that  it  was  necessary,  in  order 
that  he  might  have  an  extension  of  time  and 
further  forbearance  on  the  part  of  payee, 
that  a  new  security  should  be  obtained.  Ad- 
vantage accrued  to  Babbitt  by  the  signing  of 
this  note  by  Cooper,  which  was  sufficient  con- 
sideration to  bind  Cooper  as  surety,  because 
by  same  Babbitt  had  obtained  additional  time 
on  the  paper,  and  thereby  prevented  suit  be- 
ing instituted  upon  it;  and  we  think  this  was 
enough  consideration." 

In  Grandy  v.  Campbell,  78  Mo.  App.  502, 
wherein  it  appeared  that  a  married  woman 
became  surety  for  her  husband  on  the 
creditor  extending  the  time  within  which  to 
pay  a  debt,  it  was  held  that  there  was  a  suffi- 
cient consideration  for  the  contract  of  surety- 
ship. The  court  said :  "There  was  too  ample 
consideration  for  the  defendant's  promise.  By 
thus  joining  in  her  husband's  note  she 
secured  an  extension  of  time  for  the  payment 
of  an  existing  debt.  This  was  a  sufficient  con- 
sideration to  support  the  contract." 

In  Aultman,  etc.  Co.  v.  Gorham,  87  Mich. 
233.  49  K.  VV.  486,  it'  appeared  that  the 
defendant  in  order  to  accommodate  his  co- 
defendant  became  surety  for  the  latter.  The 
eonsideration  for  his  becoming  surety  was 
the  plaintiff's  extension  of  time  to  the  co- 
defendant  withih  which  to  pay  an  existing 
debt.  It  was  held  that  the  consideration  was 
sufficient.  The  court  said :  "Defendant,  upon 
his  first  proposition,  that  he  was  an  accom- 
modation maker,  and  no  consideration  moved 
to  him,  claims  that  he  cannot  be  held  liable 
<ni  the  note,  under  the  ruling  of  this  court  in 
Kulenkamp  v.  Groff,  71  Mich.  675,  40  N.  W. 
57.  In  that  case  it  appeared,  however,  that 
the  surety  on  the  note  did  not  sign  until  after 
the  note  had  been  executed  by  the  maker  and 
delivered  to  the  plaintiff.  In  the  present  caBC 
it  appears  that  the  agent  of  the  plaintiff  went 
to  defendant  Gorham's  sawmill,  and  had 
practically  taken  possession  of  it  under  a 
chattel  mortgage,  and  the  defendant  Gorham, 
in  order  to  get  more  time,  executed  the  note, 
irnd  Decker  signed  it  before  it  was  delivered 
Ann.  Cas.  191 8C. — 37 


to  the  plaintiff's  agent.  This  was  a  sufficient 
consideration,  not  only  to  hold  the  maker,  but 
the  surety." 

In  Gate  City  Nat.  Bank  v.  Elliott  (Mo.) 
181  S.  W.  25,  it  appeared  that  one  Loy  had 
used  funds  of  a  bank  of  which  he  was  cashier. 
The  directors  of  the  bank  requested  him  to 
pay  what  he  owed  or  give  security  therefor. 
He  had  no  money  at  that  time  but  hoped  to 
realize  a  profit  in  a  business  venture  and, 
therefore,  asked  for  time.  The  directors  ex- 
tended liim  time  to  pay  on  his  father-in-law 
becoming  surety.  It  was  held  that  there  was 
a  sufficient  consideration  for  the  contract  of 
suretyship. 

In  Hooper  v.  Pike,  70  Minn.  84,  72  N.  W. 
829,  68  Am.  St.  Rep.  512,  it  appeared  that  the 
defendant's  son  was  indebted  to  the  plaintiff 
on  a  note.  When  the  note  became  due  the 
plaintiff  sent  a  draft,  payable  ninety  days 
from  date,  to  the  defendant  who  accepted  the 
same.  It  further  appeared  that  after  the 
draft  matured  the  payment  of  the  indebt- 
edness was  extended  several  times  with  the 
consent  of  the  defendant.  It  was  held  that 
there  was  a  sufficient  consideration  for  the  de- 
fendant's promise  to  become  surety  for  his 
son.  The  court  said:  ''It  is  clear  that,  by 
receiving  the  draft  and  surrendering  the  son's 
individual  note,  plaintiff  extended  the  time 
of  payment  for  ninety  days.  This  was  a  good 
and  sufficient  consideration  for  the  acceptance 
by  the  father,  even  if,  as  he  contends,  he  was 
but  a  mere  surety,  and  the  son  remained  the 
principal  debtor.  Nichols  v.  Dedrick,  61 
Minn.  513,  63  N.  W.  1110.  See  also  Turle  v. 
Sargent,  63  Minn.  216,  65  N.  W.  349." 

In  Brown  v.  Buford,  42  Ky.  608,  39  Am. 
Dec.  477,  it  was  held  that  in  order  to  hold  a 
surety  liable  the  extension  of  time  for  the 
payment  of  a  debt  by  the  debtor  need  not  be 
fixed  and  determined. 

In  Davies  v.  Funston,  45  U.  C.  Q.  B.  369, 
it  appeared  that  one  Chamberlain  was  in- 
debted to  the  plaintiff.  When  the  debt  be- 
came due  the  defendant,  in  order  to  accom- 
modate Chamberlain,  signed  the  following: 
''I  guarantee  the  payment  of  the  within  note 
to  Messrs.  Thos.  Davies  &  Co.  on  demand."  It 
further  appeared  that  there  was  an  under- 
standing between  the  parties  that  the  plain- 
tiff would  extend  the  time  to  Chamberlain 
for  the  payment  of  his  debt.  The  time  was 
in  fact  extended  for  about  eight  months.  It 
was  hold  that  there  was  a  sufficient  consider- 
ation for  the  defendant's  promise.  The  court 
said:  "Wlien  defendant  wrote  on  the  back  of" 
this  overdue  note,  'I  guarantee  the  payment 
of  the  within  note  to  Messrs.  J.  Davis  on  de- 
mand,' both  he  and  the  plaintiff  must  have 
understood  that  lie  was  intending  to  make 
himself  responsible  for  its  payment.  It  is 
the  fair  result  of  the  evidence  that  he  did 
BO   in  consideration  of  time  being  given  to 


678 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


Chamberlain,  and  time  was  accordingly  given 
on  the  faith  of  it;  a  reasonable  time,  as  we 
should  find.  The  law  would  be  in  an  un* 
fortunate  state  if  all  this  could  be  done,  and 
the  plain  contract  and  intention  of  the  parties 
defeated  on  some  technical  ground  unknown 
to  either  of  the  parties.  The  cases  cited  show 
that  a  contract  which  the  law  interprets  to 
mean  the  giving  of  a  reasonable  time,  is  suffi- 
cient to  establish  a  good  consideration,  and 
since  the  mercantile  amendment  act  such 
consideration  need  not  necessarily  appear 
in  the  instrument.  I  also  think  that  'on 
demand'  must  mean  on  demand  on  the  guar- 
antor after  such  reasonable  time  is  given." 

The  reported  case,  which  seems  to  be  the 
only  one  wherein  it  definitely  appeared  that 
the  surety  became  such  voluntarily  and  not  on 
request  of  the  debtor,  holds  in  addition  to 
the  rule  heretofore  stated  that  the  voluntary 
character  of  the  act  did  not  detract  from  the 
sufficiency  of  the  consideration. 


BOLLANB 
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STATE. 

Arkansas  Supreme  Court — ^December  4,  1916. 
126  ArTc.  832;  190  S.  W.  104. 


Hoatieide  —  SnAeieaej  of  Evidenoe  — 
Self-defense. 

The  evidence  is  held  to  sustain  a  conviction 
for  murder  against  a  plea  of  self-defense. 

Dylns   Declarations   —  Declaration   of 
Third  Person. 

The  declaration  of  a  third  person  who  was 
fatally  wounded  by  the  accused's  victim  is 
inadmissible,  on  the  accused's  behalf,  as  a 
dying  declaration. 

[See  note  at  end  of  this  case.] 
ETidenee  —  Res  Oeetae  —  Deolaratlon 

of  TUrd  Person  Injured  in  Alteroa- 

tion. 

Where  a  third  jperson  fatally  wotmded  by 
the  accused's  victim  stated  after  the  fight 
that  he  was  dying,  and  then  in  response  to  a 
question  said  that  the  accused's  victim  shot 
him  before  the  accused  fired,  it  is  held  that 
his  statement  was  inadmissible  as  part  of  the 
res  gestae. 

Homicide  —  Instmetions  —  Reasonable- 
ness of  Belief  in  Danger. 

An  instruction  that  the  accused  was  justi- 
fied in  shooting  if  he  believed,  "acting  as  a 
reasonable  person,"  he  was  in  danger,  etc.,  is 
not  reversible  error  because  of  the  quoted 
words,  where  the  accused  was  not  shown  to 
Tiave  been  of  inferior  mental  .capacity. 


Instmetions    —    Request    CoTcred    hf 
Obari^e. 

Refusal  of  a  requested  instruction  on  rea- 
sonable doubt  is  not  reversible  error  where 
other  portions  of  the  charge  covered  the 
ground. 

Appeal  from  Circuit  Court,  Columbia  eou- 
ty:     Smith,  Judgfe. 

Criminal  action.  J.  J.  Holland  eonvictei 
of  murder  in  second  degree  and  appeals.  The 
facts  are  stated  in  the  opinion.    Afubmd. 

C  W.  McKay  for  a{>pellant. 
WaUace  Davis  and  Hamilian  Moses  for  ap- 
pellee. 

[333]  Habt,  J.— The  defendant  J.  J.  Hoi' 
land  was  indicted  for  the  crime  of  murder  in 
the  first  degree  charged  to  have  been  com- 
mitted  by  killing  his  brother,  Bruce  Holland. 
He  was  tried  before  a  jury  and  convicted  of 
murder  in  the  second  degree,  his  punishment 
being  fixed  at  ten  years  in  the  State  peniten- 
tiary. From  the  judgment  of  conviction  he 
has  duly  prosecuted  an  appeal  to  this  court 
The  material  facts  proved  by  the  State  are 
as  follows: 

J.  J.  Holland,  called  Rome  Holland,  snd 
Bruce  Holland  were  brothers  and  lived  near 
to  each  other  in  Columbia  county,  Arkansas. 
Rome  Holland  has  a  grown  son  called  Dad 
Holland.  An  enmity  existed  between  them 
and  Bruce  Holland.  On  one  occasion  Rome 
Holland  came  over  in  the  field  where  his 
brother  Bruce,  was  at  work  and  threatened 
to  kill  him.  On  other  occasions  he  would  sit 
on  top  of  the  fence  at  the  home  of  his  brother 
Bruce  with  his  rifle  in  his  hand  and  at  one 
time  fired  off  his  rifle  while  Bruce  was  out 
in  the  yard. 

On  the  day  of  the  killing,  Bruce  Holland 
went  to  a  commissary  near  his  house  to  pur- 
chate  some  supplies.  His  nephew,  Dud  Hol- 
land, was  there  and  they  with  others  remained 
there  for  some  time.  Finally  Rome  Holland 
came  up  with  a  raincoat  in  his  hand.  H< 
gave  it  to  his  son  Dud  and  asked  him  to  take 
it  home  with  him.  About  that  time  Bruce 
Holland  started  toward  home,  and  after  be 
had  gone  tea  or  fifteen  steps,  Rome  Holland 
started  after  him.  After  Bruce  Holland  had 
walked  about  113  steps,  he  set  down  on  a 
stump  and  motioned  to  his  brother  Rome  to 
go  on.  Rome  Holland  passed  on  about  25 
steps  and  then  came  back  and  put  his  hand 
on  his  breast  and  was  talking  to  his  brother 
[334]  Bruce.  The  witnesses  at  the  commis- 
sary could  not  hear  what  the  brother?  were 
saying  to  each  other.  Dud  Holland  said  to 
the  other  parties  at  the  commissary,  "Come 
on,  some  of  you,  and  let's  go  up  there  and 
keep  them  from  killing  each  other."  One  of 
the  parties  started  to  go  with  him  but  hit 
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brother  stopped  him.  Dud  Holland,  however, 
proceeded  on  to  where  his  father  and  uncle 
were  talking.  As  soon  as  he  got  there,  the 
shooting  commenced.  The  witnesses  for  the 
State  say  they  could  not  tell  which  one  shot 
first,  but  one  of  them,  a  nephew  of  Home  and 
Bruce  Holland,  said  that  he  thought  that  his 
uncle  Bruce  fell  first. 

Bose  McMahon  testified  that  he  happened 
to  look  at  the  brothers  just  before  the  shoot- 
ing began,  that  he  could  not  tell  who  fired 
the  first  shot;  that  they  were  almost  at  the 
same  time;  that  when  the  smoke  cleared 
away,  one  of  them  was  on  the  ground;  that 
when  he  got  there  Bruce  Holland  was  down 
and  Kome  and  Dud  Holland  were  up  and 
that  one  or  both  of  them  were  still  shooting 
at  him  and  that  Bruce  was  lying  right  where 
he  saw  some  one  fall.  That  after  Bruce  fell, 
Rome  and  Dud  Holland  went  towards  him 
and  that  he  saw  the  smoke  from  their 
pistols;  that  he  examined  Bruce  Holland's 
pistol  just  after  the  shooting  and  that  it  was 
an  old  style  Smith  &  Wesson  single  action 
pistol;  that  one  cartridge  had  been  fired 
fiom  it  and  the  other  four  were  still  in  the 
pistol;  that  the  shooting  took  place  about  5 
o'clock  on  a  cloudy  afternoon  in  November. 
The  evidence  shows  that  the  killing  occurred 
in  Columbia  county,  Arkansas,  in  1915;  that 
Dud  Holland  was  armed  with  a  38  caliber 
pistol ;  that  Rome  Holland  was  armed  with  a 
32  caliber  pistol;  that  Bruce  Holland  had  a 
large  bullet  in  his  head  over  his  right  eye 
and  a  small  bullet  also  entered  his  head ;  that 
he  was  also  ehot  in  the  body  twice;  that  there 
were  two  sizes  of  bullet  wounds  caused  by 
pistols  of  different  caliber  and  that  he  died 
in  a  very  short  time  as  the  result  of  these 
pistol  wounds.  At  the  time  he  was  killed, 
Bruce  Holland  had  sold  his  place  and  was 
preparing  to  move  out  of  the  neighborhood. 

[335]  Another  witness  testified  that  some 
time  after  the  killing  the  defendant  told  him 
that  he  heard  that  he  was  living  where  Nettie 
Holland  (his  brother's  widow)  was  staying; 
that  witness  answered  in  the  affirmative  and 
the  defendant  then  said,  ''If  you  help  her  out 
in  any  way,  I  will  put  your  light  out  just 
like  I  did  Bruce's."  The  defendant  further 
said,  **I  wish  God  would  raise  Bruce  from  the 
dead,  so  that  I  could  kill  him  again,  and  he 
could  kill  me,  and  we  could  both  kill  each 
other." 

According  to  the  testimony  adduced  by  the 
defendant,  Bruce  Holland  had  threatened  hink 
and  his*  son,  had  purchased  a  ride  to  kill  them 
with,  and  was  in  the  habit  of  carrying  hia 
rifle  around  with  him.  On  the  day  of  the 
killing  the  defendant  said  that  he  walked 
off  from  the  commissary  behind  his  brother; 
that  they  walked  about  a  hundred  steps  close 
together,  and  that  all  at  once  Bruce  sat  down 
on  a  stump  by  the  side  of  the  road  and  told 


him  to  go  on ;  that  he  did  not  make  any  reply 
to  Bruce,  but  walked  on  a  few  steps,  and 
that  Bruce  then  said  that  Dud  (referring  to 
defendant's  son)  had  been  lying  to  him  and 
that  he  was  going  to  kill  him;  that  he  turned 
around  and  thought  that  he  would  try  to 
reason  with  Bruce  and  show  him  that  he 
had  no  right  to  kill  anybody ;  that  he  walked 
back  a  few  steps  and  told  Bruce  that  Dud 
did  not  mean  him  any  harm,  and  that  for  him 
not  to  kill  him,  and  that  after  talking  a  little 
bit,  he  saw  that  Bruce  was  determined  to  kill 
Dud,  and  that  he  pulled  his  coat  to  one  side, 
struck  himself  on  the  breast  and  told  Bruce 
that  if  he  was  bound  to  kill  one  of  them,  to 
kill  him  and  let  the  boy  go  home  to  his 
mother;  that  he  told  Bruce  there  was  no  use 
of  having  trouble;  that  about  this  time  he 
heard  a  pistol  hanuner  click,  and  looked 
around  and  saw  Dud;  that  he  saw  that  Dud 
was  hit  with  a  bullet,  and  that  he  went  up 
to  Dud  and  put  his  left  arm  around  him  and 
held  him  up  while  he  emptied  his  pistol; 
that  he  then  jerked  out  his  own  pistol  and 
emptied  it;  that  he  heard  Bruce  tell  the  boy 
he  was  going  to  kill  him,  and  at  the  same  time 
jerk  out  his  pistol  and  shoot;  that  Dud  then 
fell  back  against  him  and  pulled  [336]  his 
own  pistol  and  shot  at  Bruce;  that  he  held 
the  boy  up  while  he  fired  several  shots,  and 
that  he  himself  shot  several  times  at  Bruce. 

(1)  Other  witnesses  for  the  defendant 
testified  that  Bruce  fired  the  first  shot.  If 
the  jury  believed  the  witnesses  for  the  State, 
it  was  warranted  in  finding  the  defendant 
guilty  of  murder  in  the  second  d^ree.  It  is 
true  the  witnesses  for  the  State  testified  that 
the  first  two  shots  were  fired  nearly  together, 
and  that  they  could  not  tell  which  one  fired 
first,  but  one  of  the  witnesses  testified  that 
as  soon  as  the  first  shot  was  fired,  he  saw  a 
man  fall,  and  that  when  he  got  up  there  he 
found  that  the  man  who  had  fallen  was 
Bruce  Holland.  Bruce  died  in  a  very  short 
time  after  the  difficulty  was  over,  and  as 
there  was  only  one  shot  fired  from  his  pis- 
tol, the  jury  might  have  inferred  that  his 
nephew  shot  first.  In  any  event  Bruce  Hol- 
land did  not  fire  but  one  shot,  and  the  evi- 
dence shows  that  the  defendant  and  his  son 
continued  to  shoot  at  him  after  he  fell  down 
on  the  ground.  They  both  emptied  their  pis- 
tols at  him,  and  several  shots  took  efl'ect  in 
his  head  and  body.  When  we  consider  this 
testimony  together  with  the  enmity  which 
was  shown  to  have  existed  between  the  parties 
and  the  previous  threats  made  against  the 
life  of  Bruce  Holland,  the  jury  was  warranted 
in  finding  that  it  was  a  wilful  and  malicious 
killing,  and  that  the  defendant  was  guilty 
of  at  least  murder  in  the  second  degree. 

C.  C.  Hammock,  the  owner  of  the  commia- 
sary  and  mill  near  which  the  shooting  oc- 
curred, testified  that  he  was  at  the  mill  the 
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day  of  the  killing,  but  did  not  see  any  of 
the  shooting.  He  stated  that  he  went  to  the 
scene  of  the  shooting  immediately  after  it 
occurred,  and  saw  Bruce  Holland  lying  up 
against  a  log  dying,  and  Dud  Holland  was 
over  by  the  side  of  the  road  a  short  distance 
away,  and  that  Dud  said  he  was  dying.  That 
they  were  both  shot.  He  was  then  asked  the 
following:  *'Did  Dud  Holland  say  anything 
further?"  He  answered,  *'I  asked  Dud  who 
began  the  shooting,  and  he  said  his  uncle 
Bruce  shot  him  first."  [337]  On  cross-exam- 
ination he  was  asked:  "Did  Dud  Holland 
tell  you  he  was  dying?"  He  answered,  "Yes, 
I  believe  he  did,  and  I  told  him  he  wasn't 
dying."  The  prosecuting  attorney  objected  to 
the  evidence  of  Dud  Holland's  dying  declara- 
tion and  asked  that  it  be  excluded  from  the 
jury.  The  court  held  that  the  admission  of 
dying  declarations  in  evidence  is  confined  to 
cases  of  homicide,  where  the  death  of  deceased 
is  the  subject  of  the  charge,  and  excluded  the 
testimony  from  the  jury. 

(2)  The  ruling  of  the  court  was  excepted 
to  and  it  is  now^  insisted  that  the  judgment 
should  be  reversed  because  the  court  excluded 
the  testimony  from  the  jury.  It  will  be  re- 
membered that  the  defendant  was  on  trial 
charged  with  killing  his  brother  Bruce,  and 
although  Dud  Holland  was  shot  in  the  same 
fight,  his  dying  declarations  were  not,  as  such, 
admissible  in  evidence  on  the  trial  of  Rome 
Holland  for  the  murder  of  Bruce  Holland. 
Taylor  v.  State,  120  Ga.  857,  48  S.  E.  361; 
State  v.  Westfall,  49  la.  328 ;  State  v.  Bohan, 
15  Kan.  407;  Johnson  v.  State,  63  Fla.  16,  58 
So.  540,  40  L.R.A.(N.S.)  1195;  State  v.  Nist, 
86  Wash.  55,  118  Pac.  920,  Ann.  Cas.  1913C 
109. 

On  this  subject,  Mr  Underbill  says:  "The 
declaration  of  a  deceased  person  which  is 
offered  in  evidence  as  a  dying  declaration  is 
only  admissible,  as  such,  in  case  his  death 
is  the  subject  of  an  inquiry  because  of  an 
accusation   of  homicide.     .     .  The  mere 

circumstance  that  a  persoji's  death  occurred 
in  a  disturbance,  in  which  the  person  for 
whose  homicide  the  prisoner  is  indicted,  was 
killed,  is  insufficient  to  admit  the  declara- 
tion." Underbill  on  Criminal  Evidence,  sec- 
tion 106;  2  Wigmore  on  Evidence,  section 
1440;  Montgomery  v.  State,  80  Ind.  338,  41 
Am.  Rep.  815;  State  v.  Jefferson,  77  Mo.  136; 
State  V.  Dickinson,  41  Wis.  299.  See  also 
Rhea  v.  State,  104  Ark.  175,  147  S.  W.  463. 

(3)  The  confention  is  also  made  by  the 
defendant  that  if  the  dying  declaration  of 
Dud  Holland  cannot  be  admitted  in  evidence 
as  such  a  declaration,  yet  it  was  proper  as  a 
part  of  the  reft  gestae.  They  cite  in  support 
of  their  contention  Childs  v.  State,  98  Ark. 
435,  136  S.  W.  285,  [338]  and  Stevens  v. 
State,  117  Ark.  64,  174  S.  W.  219,  and  Carr 
V.  State,  43  Ark.  99.    The  witness  stated  that, 


when  he  went  up  to  the  place  where  the 
shooting  occurred,  that  Dud  Holland  said 
he  was  dying,  that  the  witness  asked  Dud 
who  began  the  shooting,  and  that  Dud  said 
his  uncle  Bruce  shot  him  first.  This  was  the 
narration  of  a  past  event  in  response  to  a 
question  asked  him,  and  was  not  a  part  of 
the  transaction  itself.  Under  the  authorities 
above  referred  to,  res  gestae  are  the  surround- 
ing facts  of  a  transaction,  explanatory  of 
an  act,  or  showing  a  motive  for  acting.  As 
we  have  already  seen,  the  answer  was  made 
by  Dud  Holland  in  response  to  a  question 
asked  him,  and  it  was  made  after  he  had  said 
that  he  was  dying,  thus  showing  that  his 
mind  had  been  turned  to  other  things,  and  the 
answer  that  his  uncle  Bruce  shot  him  first 
was  made  in  response  to  a  question,  and  was 
not  a  spontaneous  emanation  from  the  trans- 
action itself. 

(4)  It  is  also  contended  by  counsel  for 
the  defendant  that  the  judgment  should  be 
reversed  because  the  court  erred  in  giving  in 
its  amended  form  instruction  Ko.  9,  which 
reads  as  follows: 

"You  are  instructed  that  to  justify  a  kill- 
ing in  self-defense,  it  is  not  essential  that 
it  should  appear  to  the  jury  to  have  been 
necessary,  it  is  sufficient  if  the  defendant 
(acting  as  a  reasonable  person)  honesth'  be- 
lieved without  fault  or  carelessness  on  hia 
part  that  the  danger  was  so  urgent  and  press- 
ing that  the  killing  was  necessary  to  save  his 
own  life  or  prevent  his  receiving  great  bodily 
injury,  or  to  save  the  life  of  his  son;  and 
the  reasonableness  of  defendant's  apprehen- 
sion is  to  be  judged  from  the  standpoint  of 
the  defendant,  situated  as  he  was  at  the  time, 
and  not  from  that  of  the  jury."  The  amend- 
ment consisted  in  adding  the  words  included 
in  parenthesis,  to  wit:  ''acting  as  a  reasonable 
person."  In  Hoard  v.  State,  80  Ark.  87,  ^5 
S.  W.  1002,  the  court  held  that  "it  was  not 
error  to  instruct  the  jury  that  anyone  who 
killed  another  was  justified  in  defending  him- 
self, if  it  appeared  to  him,  acting  as  a  reason- 
able person,  without  fault  on  his  part,  that 
he  was  in  danger  of  losing  [339]  his  life  or 
receiving  great  bodily  harm,  as  the  law  pre- 
sumes, where  nothing  to  the  contrary  is 
ahown,  that  the  accused  is  of  ordinary  reason 
and  holds  him  accountable  accordingly.**  The 
court  in  that  case,  while  not  approving  the 
form  of  the  instruction  gives  at  length  its 
reasons  for  holding  that  such  an  instruction 
does  not  constitute  reversible  error  and  the 
reasoning  of  the  court  need  not  be  repeated 
here.  See  also  Scoggin  v.  State,  109  Ark.  510, 
159  S.  W.  211.  There  is  nothing  in  the  record 
in  the  present  case  that  tends  to  show  that 
the  defendant  is  weak-minded  or  is  a  person 
of  less  than  ordinary  intelligence.  Therefore, 
the  judgment  will  not  be  reversed  for  this 
alleged  error. 
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The  defendant  asked  an  instruction  on  rea- 
sonable doubt  whicli  the  court  refused  to  give. 
We  need  not  set  out  this  instruction,  how-* 
ever;  for  the  court  in  its  instructions  given 
to  the  jury  fully  covered  the  question  of  rea- 
sonable doubt,  and  it  is  well  settled  that  the 
court  is  not  required  to  repeat  instructions 
on  the  same  point.  We  have  carefully  exam- 
ined the  record  and  there  is  nothing  in  it 
which  constitutes  reversible  error. 

The  judgment  will  be  affirmed. 

NOTE. 

In  the  reported  case  it  is  held  that,  on  a 
trial  for  homicide,  the  dying  declarations  of  a 
third  person  who  was  fatally  wounded  by  the 
accused  in  the  altercation  which  rt»8ulted  in 
the  homicide  on  which  the  prosecution  is 
based  are  not  admissible.  The  rule  that  a 
dying  declaration  is  admissible  only  when 
the  death  of  the  declarant  is  imder  inquiry 
is  discussed  in  the  notes  to  State  v.  Kist, 
Ann.  Cas.  191 3C  409,  and  People  v.  Becker, 
Ann.  Cas.  1917A  600. 
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Appeal   and   Error   —   Reriew^   of  EtI- 
deuce  ^  Federal  Supreme  Court. 

On  writ  of  error  to  a  state  court,  it  is  not 
the  province  of  the  Federal  Supreme  Court  to 
weigh  conflicting  evidence,  where  the  record 
fhovfs  testimony  supporting  tlie  verdict. 

Vaster  and  Serraait  —  Federal  Boiler 
laspeetiosi  Act  —  Conatraotioa. 

Ihe  Federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  §  4,  So  Stat.  60  [Fed. 
St.  Ann.  1909  Supp.  p.  584])  provides  that 
in  actions  thereunder  employees  shall  not  be 
hold  to  have  assumwl  the  risk,  where  the 
violation  bv  the  carrier  of  any  statute  en- 
actpd  for  the  safety  of  employees  contributed 
to  the  injury  or  death.  The  Federal  Boiler 
Inspection  Act  (Act  Feb.  17,  1011,  c  103, 
§  2.  .3«  Stat.  913  [Fed.  St.  Ann.  1912  Supp. 
p.  339] )  provides  that  it  shall  bo  unlawful  for 
ip.torstate  carriers  to  use  any  locomotive 
<*npino  propelled  by  steam  power,  unless  the 
hoiler  and  the  appurtenances  thereto  are  in 
proper  condition  and  safe  to  operate  without 
unnecessary  peril  to  life  or  limb,  and  that 
all  boilers  shall   be  inspected  from  time  to 


time,  and  be  able  to  withstand  such  tests  as 
may  be  prescribed  thereunder.  It  is  held  that 
this  last-mentioned  act  is  a  '^statute  enacted 
for  the  safety  of  employees,"  within  the  em- 
ployers* liability  act. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  under  the  federal  employers' 
liability  act  for  the  death  of  an  employee 
resulting  from  a  boiler  explosion,  the  court 
charged  that  the  law  made  it  unlawful  for  a 
carrier,  such  as  defendant,  to  use  any  loco- 
motive engine  propelled  by  steam  power, 
unless  in  proper  condition  and  safe  to  operate 
in  the  service  to  which  it  was  put,  without 
unnecessary  peril,  and  provided  that  no  em- 
ployee should  be  deemed  to  have  assumed  the 
risk,  or  to  have  been  guilty  of  contributory 
negligence,  by  reason  of  any  engine  operated 
in  violation  of  such  law;  that  if  the  jury 
believed  that  the  boiler  in  question  was  not 
in  proper  condition  and  safe  to  operate  in 
the  active  service  of  defendant  in  moving 
traffic,  without  unnecessary  peril,  by  reason  of 
defendant's  negligence  in  any  of  the  respects 
alleged,  then  the  employee  did  not  assume  the 
risk,  and  was  not  guilty  of  contributory  neg- 
ligence; but  that  if  such  boiler  and  appur- 
tenances were  in  proper  condition  and  safe 
for  such  use,  but  due  to  defendant's  neg- 
ligence were  defective  in  some  of  the  respects 
alleged,  and  the  employee  had  actual  knowl- 
edge of  such  defects,  or  they  were  so  plainly 
observable  that  in  the  reasonable  exercise  of 
his  faculties  he  should  have  known  of  them, 
and  might  be  presumed  to  have  known  there- 
of and  the  danger  surrounding  him,  ■  then 
he  assumed  the  risks  and  could  not  recover. 
It  is  held  that  this  instruction  was  more 
favorable  to  defendant  than  the  law  required. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  under  the  federal  employers' 
liability  act,  the  evidence  is  held  insufficient 
to  show  an  approval  by  government  inspectors 
of  the  use  of  the  large  type  of  button  head  on 
the  crown  bolts  of  the  boiler  of  oil-burning 
engines. 

[See  note  at  end  of  this  case.] 

flame. 

Boiler  Inspection  Act,  §  2,  requiring  loco- 
motive boilers  to  be  safe  for  use  without  im- 
necessary  peril  to  life  or  limb,  and  requiring 
them  to  be  iuKpeeted  from  time  to  time,  does 
not  prevent  liability  for  injury  or  death 
caused  by  some  particular  feature  of  con- 
struction which  is  in  fact  unsafe,  though  it 
has  not  been  disapproved  by  the  federal  boiler 
inspector. 

[See  note  at  end  of  this  case.] 

Error  to  Washington  Supreme  Court. 

Action  by  Adaline  Donaldson,  administra- 
trix of  Vance  II.  Thoms,  d«'eased,  plaintiff, 
against  Great  Northern  Railway  Company, 
defendant.  Judgment  for  plaintiff  in  Trial 
Court.  Judgment  affirmed  by  Supreme  Court 
of  Washington.  Defendant  brings  error.  The 
facts  are  stated  in  the  opinion.    Akfibmed. 
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F.  G.  Dwrety  and  E.  0.  Lindley  for  plaintiff 
in  error. 
James  McCdbe  for  defendant  in  error. 

[122]  Dat,  J. — Adaline  Donaldson  as  ad- 
ministratrix of  the  estate  of  Vance  H.  Thorns, 
deceased,  brought  suit  in  the  Superior  Court 
of  Snohomish  County,  Washington,  under  the 
Federal  Employers'  Liability  Act,  to  recover 
damages  for  injaries  received  which  resulted 
in  the  death  of  Vance  H.  Thorns,  by  reason 
of  a  boiler  explosion  upon  one  of  defendant's 
engines  upon  which  decedent  was  employed 
as  an  engineer. 

The  charges  of  negligence,  in  the  amended 
complaint  alleged  to  have  resulted  in  the  in- 
jury and  death  of  the  decedent,  were:  That 
the  boiler  on  the  engine  was  insufficient  in 
that : 

1.  The  button-heads  of  the  crown-bolts  of 
the  boiler  were  excessively  and  unnecessarily 
large  and  consequently  unduly  exposed  to  the 
direct  heat  produced  by  the  oil  fuel  used  on 
the  locomotive; 

2.  That  the  boiler  was  not  provided  with 
fusible  safety  plugs; 

[123]  3.  That  scale  was  negligently  allowed 
by  defendant  company,  its  officers  and  em- 
ployees, to  accumulate  upon  the  crown-sheet 
in  the  boiler. 

The  answer  of  the  company  denied  negli- 
gence, and  specifically  set  up  the  defense  of 
contributory  negligence  and  assumed  risk  on 
the  part  of  the  deceased.  In  the  trial  court 
the  plaintiff  recovered  a  verdict  and  judg- 
ment, and  the  judgment  was  affirmed  in  the 
Supreme  Court  of  the  State  of  Washington. 
80  Washington,  161. 

The  ground  of  reversal  principally  urged 
here  is  that  the  testimony  did  not  warrant  a 
recovery  by  the  plaintiff,  and  when  properly 
considered  required  an  instruction  to  the  jury 
to  find  a  verdict  in  favor  of  the  company. 

An  examination  of  the  record  discloses  that 
there  was  testimony  tending  to  support  the 
allegations  of  negligence  set  forth  in  the 
amended  complaint.  That  the  engine  upon 
which  the  deceased  was  working  had  been  a 
Qoal-buming  engine  but  that  at  the  time  of 
the  explosion  the  fuel  used  in  its  operation 
was,  and  for  some  time  had  been,  oil.  That 
the  button-heads  on  the  bolts  of  the  crown- 
sheet  at  the  top  of  the  fire-box  (this  sheet 
also  formed  the  bottom  of  the  water  com- 
partment over  the  fire-box)  were  large  ones 
when  the  engine  was  fired  with  coal,  and 
were  not  changed  with  the  change  of  fuel 
from  coal  to  oil.  That  these  button-heads 
because  of  their  size  became  overheated  when 
oil  was  used  for  fuel,  resulting  in  the  deteri- 
oration and  weakening  of  the  strength  of  their 
material,  and  from  the  consequent  giving 
away  of  the  button -beads,  the  crown-sheet 
came  down  and  the  explosion  resulted.    There 


is  also  testimony  teBdiag  to  skow  that  there 
was  an  accumulation  of  scale  and  a  want  of 
use  of  fusible  plugs. 

On  the  part  of  the  company  there  was  tes- 
timony tending  to  meet  and  refute  that  in- 
troduced by  the  plaintiffi  and  a  considerable 
amount  of  testimony  was  introduced  tending 
to  show  that  the  water  in  the  boiler  was  too 
low,  [124]  thereby  causing  the  explosion  from 
the  fault  of  the  deceased  engineer  in  allowing 
it  to  become  so.  There  was  testimony  for  the 
plaintiff  to  the  effect  that  the  water  was  not 
too  low  at  the  time  of  the  explosion.  The 
trial  court  submitted  these  issues  to  the  jury, 
with  the  result  that  a  verdict  was  found  in 
favor  of  the  plaintiff.  The  trial  court  held 
that  there  was  evidence  sufficient  to  sustain 
the  verdict,  and  refused  to  disturb  it.  The 
Supreme  Court  of  Washington  affirmed  the 
judgment.  In  this  situation  it  is  enough  to 
say  that  it  is  not  the  province  of  this  court 
to  weigh  confiicting  evidence.  The  record 
shows  testimony  supporting  the  rerdict,  and 
that  is  as  far  as  this  court  enters  upon  a 
consideration  of  that  question. 

Complaint  is  made  that  the  trial  court 
failed  to  give  an  instruction  requested  by  the 
company  as  to  assumption  of  risk,  and  as  to 
the  effect  of  the  Federal  Boiler  Inspeetioa 
Act. 

Section  4  of  the  Federal  Employers'  Lit- 
bility  Act  (35  Stat.  65;  Fed.  St.  Ann.  1909 
Supp.  p.  585)  provides: 

"That  in  any  action  brought  against  any 
common  carrier  under  or  fay  virtue  of  anv  of 
the  provisions  of  this  Act  to  recover  damages 
for  injuries  to,  or  the  death  of,  any  of  its 
employees,  such  employee  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  in 
any  case  where  the  violation  by  such  conunon 
carrier  of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or 
death  of  such  employee." 

That  the  Federal  Boiler  Insped^n  Act  .was 
enacted  for  the  safety  of  employees  is  obvious. 
Section  2  of  that  ,act,  36  Stat.  913;  Fed.  St. 
Ann.  1912  Supp.  p.  339;  8  U.  S.  Comp.  Stats. 
1916,  §  8631,  provides: 

'lliat  from  and  after  the  first  day  of  July, 
nineteen  hundred  and  eleven,  it  shall  be  un- 
lawful for  any  common  carrier,  its  officers  or 
agents,  subject  to  this  Act  to  use  any  loco- 
motive engine  propelled  by  steam  power  in 
moving  interstate  or  foreign  traffic  unless  the 
boiler  of  said  locomotive  [125]  and  appurte- 
nances thereto  are  in  proper  condition  and 
safe  to  operate  in  the  service  to  which  the 
same  is  put,  that  the  same  may  be  employed 
in  the  active  service  of  such  carrier  in  moving 
traffic  without  unnecessary  peril  to  life  or 
limb,  and  all  boilers  shall  be  inspected  from 
time  to  time  in  accordance  with  the  prori- 
sions  of  this  Act,  and  be  able  to  withstand 
such  test  or  tests  as  may  be  prescribed  ii 
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the   mlea  and   regulations   hereinafter   pro- 
vided for." 

Counflel  for  the  company  at  the  trial  upon 
aaaumed  risk  requested  the  following  charge: 

"You  are  instructed  that  even  where  an 
employer,  such  as  a  railroad  company,  is 
negligeut  in  the  construction  or  maintenance 
of  its  tools  or  equipment,  such  as  a  locomo- 
tive, yet  an  employee  who  accepts,  or  con- 
tinues his  employment,  knowing  of  the  exist- 
ence of  such  defects  or  negligence,  and  know- 
ing the  danger  therefrom,  assumes  the  risk 
of  the  injury  to  himself  from  such  defects 
and  cannot  recover  if  he  is  injured  as  a  result 
of  them.  This  would  not  be  true  in  the  pres- 
ent case,  if  the  negligence  or  defects  involved 
some  violation  of  a  United  States  statute,  but 
there  is  no  evidence  of  any  violation  of  such 
a  statute  in  this  action,  so  that  the  rule 
which  I  have  just  given  to  you  would  apply 
in  this  case.  Therefore,  even  if  you  find  that 
the  defendant  company  had  been  negligent  in 
adopting  an  improper  type  of  bolt,  or  in  fail- 
ing to  install  fusible  plugs,  or  in  some  other 
particular  in  the  construction  or  maintenance 
of  this  boiler,  and  even  though  you  should 
alao  find  that  such  negligence  caused  the  ex- 
plosion, still,  the  plaintiff  cannot  recover  in 
this  action,  if  you  should  also  find  that  the 
deceased,  V.  H.  Thoms,  was  familiar  with  the 
type  of  construction  used,  or  the  particular 
form  of  negligence  involved,  and  knew  the 
danger  likely  to  arise  therefrom,  or  if,  in  the 
exercise  of  a  reasonable  care,  he  should  have 
known  of  these  things  prior  to  the  time  of 
his  injury." 

[126]  But  the  court  charged  upon  this  sub- 
ject: 

"Yqu  are  instructed  that  the  law  provides 
that  it  shall  be  unlawful  for  any  common 
carrier,  as  was  the  defendant,  engaged  in 
interstate  commerce,  to  use  any  locomotive 
engine  propelled  by  steam  power,  unless  the 
boiler  of  the  locomotive  engine  and  appurte- 
nances thereof  are  in  proper  condition  and 
safe  to  operate  in  the  service  to  which  the 
same  is  put,  that  the  same  may  be  employed 
io  the  kctive  service  of  said  carrier  in  moving 
traffic,  without  unnecessary  peril  to  life  and 
limb;  and  that  no  employee  shall  be  deemed 
to  have  assumed  any  risk  of  death  by  reason 
of  any  locomotive  engine  operated  in  violation 
of  said  law,  and  that  no  employee  injured  or 
killed  by  reason  of  a  locomotive  engine  oper- 
ated in  violation  of  said  law  shall  be  held  to 
have  been  guilty  of  contributory  negligence. 

"Therefore,  if  you  shall  believe,  from  a  fair 
preponderance  of  all  the  evidence  in  the  case, 
that  the  boiler  of  the  locomotive  engine  No. 
1902  or  the  appurtenances  thereof  were  not 
ia  proper  condition  and  safe  to  operate  in 
the  active  service  of  the  defendant  in  moving 
traffic  without  unnecessary  peril  to  life  or 
limb,  by  reason  of  the  negligence  of  the  de- 
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fendant,  in  any  one  or  more  of  the  three 
respects  alleged  in  the  complaint,  then  and 
in  that  case  Vance  H.  Thoms  assumed  no 
risk  of  death  and  was  guilty  of  no  contribu- 
tory negligence,  and  the  affirmative  defenses 
must  fail. 

"However,  if  such  boiler  and  appurtenances 
were  in  proper  condition  and  safe  for  such 
use  in  moving  trafiSc,  but  due  to  defendant's 
negligence  were  defective  in  one  or  more  of 
the  respects  alleged  in  the  complaint  and 
Vance  H.  Thoms  had  actual  knowledge  of 
such  defect  or  defects,  or  such  defects  were 
so  plainly  observable  that  in  the  reasonable 
exercise  of  his  faculties  he  should  have  known 
of  such  and  may  be  presumed  to  have  known 
thereof  and  the  dangers  that  surrounded  him, 
then  Vance  [127]  H.  Thoms  assumed  the 
risks  of  injury  and  the  plaintiff  cannot  re- 
cover in  this  action." 

The  charge  requested  is  inconsistent  with 
the  provisions  of  §  4  of  the  Federal  Employ- 
ers' Liability  Act  and  §  2  of  the  Boiler  In- 
spection Act.  As  given  it  is  enough  to  say 
that  it  is  more  favorable  to  the  company  than 
the  law  requires.  See  Chesapeake,  etc.  R. 
Co.  V.  Proiiitt,  241  U.  8.  462,  468,  36  S.  Ct. 
620,  60  U.  S.  (L.  ed.)  1102. 

The  further  contention  is  that  the  effect  of 
this  charge  was  to  leave  to  the  jury  to  deter- 
mine the  type  of  boiler  oonstruction,  in  re- 
spect to  the  use  of  the  large  button-heads 
which  are  alleged  to  have  made  the  engine 
unsafe  to  operate.  And  it  is  contended  that 
there  is  testimony  tending  to  show  that  the 
use  of  either  the  large  or  small  kind  of  button- 
heads  was  approved  by  the  Federal  Depart- 
ment of  Boiler  Inspection.  Attention  is  di- 
rected to  the  testimony  of  an  expert  witness, 
offered  by  the  defendant  for  the  purpose  of 
showing  that  low  water  was  the  cause  of  the 
explosion,  in  which  he  spoke  of  the  use  of 
the  button-heads  of  the  larger  and  also  of  the 
smaller  or  taperhead  kind,  and  was  asked 
whether  the  United  States  Qovernment  made 
certain  requirements  as  to  how  boilers  and 
engines  should  be  constructed,  to  which  he 
answered:  "No.  Not  as  long  we  have  the 
proper  factor  of  safety."  .  .  .  "They  have 
a  factor  of  safety,  and  the  factor  of  safety 
is  five  on  the  shell  of  the  boilers;  that  is  if 
we  have  a  200  pound  pressure  boiler  it  should 
stand  up  to  a  test  of  1000  pounds;  five  to 
one."  Asked  whether  the  Qovernment  in- 
spects engines  and  locomotives  in  general,  he 
answered:  '*Yes,  by  the  United  States  in- 
spectors," and  that  there  was  a  standard  to 
which  locomotives  must  be  built  in  order  to 
pass  inspection.  Asked  -as  to  the  type  of  the 
crown-bolt  permitted,  he  answered  that  either 
type  is  acceptable  when  properly  applied.  It 
is  evident  that  this  testimony,  whatever 
might  be  it's  effect,  is  far  from  showing  an 
approval  by  government  inspectors  [128]  of 
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the  use  of  the  large  type  of  button-head  upon 
an  oil-burning  engine. 

Nor  can  we  agree  with  the  contention  of 
the  plaintiff  in  error  that  so  long  as  the 
large  button-head  had  not  been  disapproved 
by  the  gCTernment  inspector  such  fact  is 
conclusive  of  the  sufficiency  of  the  type  in 
use.  We  iind  nothing  in  the  Boiler  Inspection 
Act  to  warrant  the  conclusion  that  there  is 
no  liability  for  an  unsafe  locomotive,  in  view 
of  the  provisions  of  §  2  of  the  act,  because 
some  particular  feature  of  construction,  which 
has  been  found  unsafe,  has  not  been  disap- 
proved by  the  federal  boiler  inspector. 

Other  errors  are  assigned;  so  far  as  they 
are  open  here  we  have  examined  these  assign- 
ments and  find  in  none  of  them  reason  for 
the  reversal  of  the  judgment  of  the  Supreme 
Court  of  Washington,  and  that  judgment  is 

Affirmed. 


NOTE. 

Constrvotlon  of  Federal  'Boiler  Isspeo- 

tion  Aet. 

The  Federal  Bciler  Inspection  Act  (Act  Feb. 
17,  1911,  Fed.  Stat.  Ann.  1912  Supp.  p.  339 ) , 
providing  for  the  inspection  of  locomotive 
boilers  and  (§2)  that  the  use  of  a  locomo- 
tive in  interstate  commerce  shall  be  unlawful 
unless  the  boiler  thereof  is  in  safe  and  proper 
condition  and  fit  to  pass  the  test^  imposed 
by  the  act,  appears  to  have  rweived  thus  far 
but  little  judicial  construction. 

In  I^uisville,  etc.  R,  Co.  v.  Hughes,  201 
Fed.  727,  the  federal  act  was  held  to  be  exclu- 
sive with  respect  to  the  subject-matter  cov- 
ered and  to  nullify,  with  respect  to  instru- 
mentalities of  interstate  commerce,  a  state 
statute  containing  provisions  at  variance 
therewith.  The  court  said:  *'When  the  na- 
tional boiler  inspection  act  and  its  title  and 
regulations  under  it,  and  the  state  boiler  in- 
spection act  and  its  title  and  the  regulations 
under  it,  are  considered,  it  is  manifest  that 
both  Congress  and  the  state  were  providing 
through  their  legislation  and  authorized  in- 
strumentalities and  regulations,  each  in  its 
respective  field,  a  complete  and  elaborately 
detailed  scheme  of  equipment  of  locomotives 
with  safe  and  suitable  boilers  and  appurte- 
nances thereto;  and  a  comparison  of  the  two 
shows  differences  in  what  may  seem  unim- 
portant details,  but  the  consequences  of  which 
cause  the  state  regulations,  in  at  least  the- 
respects  discussed,  to  infringe  the  rights  of 
the  complainant  as  a  common  carrier  using 
locomotives  engaged  solely  in  commerce  be- 
tween the  states.  But  both  acts  and  regula- 
tions show  the  evident  purpose  of  the  state, 
on  the  one  hand,  and  Congress  on  the  other, 
to  completely  cover  the  field  embraced  by  the 
purposes  of  each.  Tlie  federal  regulation] 
fixing  minimum  requirements  is  equivalent  to^ 


a  declaration  to  interstate  carriers  that  no 
more  are  necessary.  So  far  as  interstate  com- 
merce is  concerned,  Congress  has  clearly  as- 
serted its  undoubted  power  to  cover  the  whole 
field  of  boiler  inspection  by  appropriate  legis- 
lation and  regulations  of  uniform  application 
in  all  of  the  states,  and  has  by  so  doing  super- 
seded the  legislation  and  regulations  of  the 
state  of  Ohio  so  far  as  thev  mav  aflfect  the 
complainant's  locomotives." 

In  the  reported  case  the  court  holds  that 
the  boiler  inspection  act  is  a  ''statute  en- 
acted for  the  safety  of  employees"  within  the 
meaning  of  the  provision  in  the  federal  em- 
ployer's liability  act  (Fed.  St.  Ann.  1909 
Supp.  p.  585)  abolishing  the  defense  of  as- 
sumption of  risk  where  the  violation  by  the 
employer  of  any  statute  enacted  for  the  safety 
of  employees  contributes  to  the  injury  or 
death  complained  of.  Compare  Atchison,  etc. 
R.  Co.  V.  Hines,  211  Fed.  264,  127  C.  C.  A. 
632,  a  ca.se  involving  facts  apparently  within 
the  purview  of  the  boiler  inspection  act  but 
wherein  the  act  was  not  referred  to. 

It  is  also  held  in  the  reported  case  that  the 
applicability  of  the  act  to  a  type  of  boiler 
construction  which  renders  the  boiler  actu- 
ally unsafe  is  not  affected  by  the  fact  that  it 
has  never  been  disapproved  by  the  inspectors. 

As  to  the  public  regulation  and  inspection 
of  steam  boilers  generally,  see  the  note  to 
Law  V.  San  Francisco  Gas,  etc.  Co.  Ann.  Cas. 
191 5D  842. 


STATE  £X  REL.  CONl^AY  ET  AI*. 

V. 

DISTRICT  BOARD,  ETC. 

Wisconsin     Supreme     Court — February    22, 

1916. 

162  Wi8,  483;  156  N.  W.  477. 


Mandamns  —  Seope  of  Remedy  —  Ea- 
foreement  of  ProepeetlTe  Rlslit. 

The  writ  of  nuindamua  w^ll  only  issue  to 
compel  performance  by  a  public  officer  of  a 
duty  which  at  that  time  he  is  bound  to  per- 
form, and  not  to  enforce  a  prospective  right- 
Appeal    and    Error    —    AmemdmeBt   of 

Pleading  on  Appeal. 

Where   plaintiffs  have   a   cause   of  action, 
hut  have  mistaken  their  remedy,  the  supreme 
court  may,  under  St.  1915,  §  2836h,  authorize 
amendments  of  pleadings  on  appeal. 
Beliools     —     Gradvatins     Exerelse     in 

Clmrcli  —  Infrlnsement  of  Relisiovi 

Freedoia, 

Where  a  school  board  permits  parts  of 
graduating  exercises  to  be  held. in  churehea, 
but  without  religious  services,  and  at  some 
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of  the  exercises  allows"  clergymen  to  deliver 
nonsectarian    prayers,    it    does    not    violate 
Const,  art.  10,  §  3,  prohibiting  sectarian  in- 
struction in  public  schools. 
[See  note  at  end  of  this  case.] 

Same.  • 

^Vhere  the  school  board  liolds  parts  of 
graduating  exercises  in  churches,  and  allows 
various  clergymen  to  deliver  nonsectarian 
prayers  and  invocations  at  some  of  the  e.\- 
ercises,  but  no  compensation  is  paid  for  the 
1186  of  the  churches,  or  for  the  prayers,  par- 
ents of  school  chiMren,  though  violently 
opposed  to  the  churches  in  which  the  ex- 
ercises were  held,  are  not  compelled  to  sup- 
port any  minister  or  visit  places  of  worship, 
in  violation  of  Const,  art.  1,  §  18,  declaring 
that  the  right  of  every  man  to  worship  God 
shall  remain  inviolate,  and  no  man  shall  be 
compelled  to  attend,  erect,  or  support  any 
place  of  worship,  or  maintain  any  minister, 
jfor  parents  objecting  need  not  attend  such 
exercises. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Juneau  county: 
O'Xeil,  Judge. 

Action  for  mandamus.  Daniel  F.  Conwav 
et  al.,  petitioners,  and  District  Board  of  Joint 
School  District  No.  6  of  Towns  of  Plymouth 
and  Wonewoc  and  City  of  Elroy,  defendants. 
Judgment  for  defendants.    Petitioners  appeal. 

AFnBMEO. 

[483]  The  plaintiff  filed  a  petition  in  the 
circuit  court  praying  that  a  writ  of  manda- 
mus issue  from  said  court  to  the  defendants 
commanding  that  they  discontinue  the  prac- 
tice of  holding  graduating  exercises  in  any  of 
the  churches  of  the  citv  of  Elrov  or  churches 
elsewhere  or  permitting  or  suffering  any  min- 
ister or  person  to  offer  an  invocation  or 
prayer  at  the  graduating  exercises  of  such 
school  district,  and  commanding  the  defend- 
ants to  hold  the  graduating  exercises  in  other 
places  than  in  any  of  tiie  churches  of  the  city 
of  Elroy  or  churches  elsewliere,  and  for  such 
further  order  or  relief  as  might  l)e  proper. 
The  petition  set  forth  tliat  the  petitioners 
were  residents  and  taxpayers  of  joint  school 
district  numljef  6  in  the  towns  of  Plvniouth, 
Wonewoc,  and  the  citv  of  Elrov,  in  Juneau 
countv,  Wisconsin;  that  thev  were  taxed  for 
the  support  of  said  scliool  and  were  entitled 
to  the  benefits  thereof  by  having  their  chil- 
dren instructed  therein  according  to  law; 
that  they  are  parents  of  children  whom  they 
[484]  desire  to  have  educated  in  said  school, 
and  that  children  of  the  petitioners  are  in 
fact  attending  the  same  for  tlie  purpose  of 
receiving  instruction. 

The  petition  then  recites  that  for  many 
▼ears  it  has  been  the  practice  of  the  defend- 
ant ^pard  to  hold  graduating  exercises  for 
high  school  graduates  and  that  the  practice 


still  prevails  and  is  part  of  the  school  require- 
ments of  the  district  board  before  pupils  are 
granted  diplomas;  that  it  has  been  the  prac- 
tice of  the  board  to  conduct  a  part  of  the 
graduating  exercises  in  the  different  churches 
of  the  city  of  Elroy  and  a  part  of  such  exer- 
cises in  the  opera  house  and  to  invite  and 
engage  certain  ministers  and  priests  to  offi- 
ciate at  such  graduating  exercises,  their  duty 
while  so  officiating  being  to  give  a  so-called 
invocation  which  consisted  of  a  religious  serv- 
ice, prayer,  blessing,  or  religious  exercise; 
that  by  reason  of  the  practice  followed  by 
said  board  in  engaging  Protestant  ministers 
and  inviting  Catholic  priests  to  officiate  at 
said  graduating  exercises,  it  has  wounded  the 
sensibilities  of  both  Protestant  and  Catholic 
patrons  of  said  schools  alike  and  subjected 
those  patrons  and  others  similarly  situated 
to  liumiliation  and  forced  upon  them  "the 
ofTense  of  conscience"  by  reason  of  these  reli- 
gious exercises,  and  that  by  reason  of  such 
acts  said  board  has  allowed  and  encouraged 
sectarian  instruction  in  the  public  school  in 
question. 

The  petition  further  recites  that  since  the 
establishment  of  the  district  the  practice  com- 
plained of  has  been  pursued  against  the  in- 
effectual protests  of  taxpayers,  parents,  and 
patrons  of  the  school  and  that  the  board 
threatens  to  continue  such  practice;  that  by 
reason  of  the  practice  followed  certain  citi- 
zens and  taxpayers  of  Elroy  belonging  to  the 
Catholic  church  and  living  in  the  school  dis- 
trict refuse  to  allow  their  children  who  are 
about  to  graduate,  as  well  as  other  children 
of  theirs,  to  attend  the  graduating  exercises, 
and  also  refuse  to  attend  themselves  on  ac- 
count of  tlie  religious  functions  that  are  made 
H.  part  of  such  exercises;  that  although  such 
[485]  practice  has  been  followed  for  more 
than  six  vears  the  school  board  has  taken  no 
steps  to  correct  the  abuse  and  such  practice 
still  continues  and  threatens  to  continue  in 
the  future ;  that  bv  reason  of  the  school  board 
refusing  to  omit  the  practice  set  forth  and 
bv  reason  of  the  believers  in  the  Catholic 
faith  refusing  to  allow  their  children  to  at- 
tend graduating  exercises,  such  children  did 
not  receive  their  diplomas  at  such  exercises, 
but  were  granted  them  privately  afterward 
by  special  request;  that  such  a  situation  pro- 
duces* a  bad  state  of  affairs,  both  to  the  par- 
ents, patrons,  and  graduates  of  the  school, 
and  causes  young  men  and  women  who  desire 
to  participate  in  the  honors  of  graduation 
much  chagrin  and  mortification  at  not  bein^ 
able  to  participate  in  the  exercises  with  their 
fellow  graduates;  that  because  of  conscien- 
tious scruples  Catholic  parents  and  citizens 
have  refrained  from  taking  part  in  what  they 
believe  to  be  distinctly  Protestant  religious 
worship,  and  that  the  practice  of  having 
prayers  offered  by  Protestant  ministers  is  con- 
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trary  to  the  right  of  conscience  and  in  viola- 
tion of  law;  that  petitioners  have  requested 
said  board  to  discontinue  the  practice  com- 
plained 6i  to  the  extent  of  not  holding  the 
graduating  exercises  in  churches  and  in  not 
permitting  prayers  to  be  offered  by  denomi- 
national clergymen,  and  that  said  board  has 
neglected  and  refused  to  comply  with  such 
request  and  refused  to  interfere  with  the  mat- 
ter in  any  way ;  that  such  graduating  exer- 
cises are  an  integral  part  of  the  curriculum 
of  our  public  schools;  that  permitting  reli- 
gious service  to  take  place  in  a  public  school, 
and  permitting  a  minister  to  offer  an  invoca- 
tion or  prayer  at  such  time,  amounts  to  a 
sanction  of  the  minister  of  one  sect  and  an 
invitation  to  lend  his  personal  influence  and 
prestige  to  the  particular  sect  in  preference 
to  all  others,  and  that  this  action  amounts 
to  the  teaching  of  certain  religious  doctrines 
of  the  particular  sect  so  favored. 

The  petition  further  shows  that  permitting 
ministers  of  different  denominations  to  offer 
prayers  to  the  graduates  and  [486]  patrons 
assembled,  irrespective  of  their  religious 
creeds  and  regardless  of  the  wording  of  the 
prayer,  amounts  to  giving  sectarian  instruc- 
tion; that  such  prayers  must  necessarily  be 
clothed  with  external  form  for  delivery  and 
reception  and  held  with  internal  significance; 
that  it  is  these  various  forms,  together  with 
their  various  significances,  which  constitute 
the  various  sectarian  churches,  and  that  pray- 
er in  the  Protestant  service  is  delivered  stand- 
ing and  received  sitting,  and  in  the  Catholic 
service  it  is  offered  and  received  kneeling; 
that  Protestants  worship  a  Supreme  Being  by 
prayer  alone  and  hold  that  prayer  is  supreme 
worship;  that  Catholics  worship  the  Supreme 
Being  by  official  sacrifice  and  prayer  and 
teach  that  official  sacrifice  is  supreme  wor- 
ship; that  prayer,  therefore,  as  well  in  ex- 
ternal form  as  doctrine,  differs  with  the 
different  services  and  is  sectarian,  and  is 
therefore  in  violation  of  sec.  3  of  art.  X  of 
the  constitution;  that  by  permitting  the  acts 
complained  of  in  a  public  school  the  4)oard 
has  permitted  and  suffered  the  practice  of 
religious  and  sectarian  instruction  to  become 
part  of  the  public  school  curriculum  which  is 
conducted  by  those  who  are  allied  by  pro- 
fession to  sectarianism  and  who  teach  the 
same  by  suggestion;  that  such  practice  winter- 
feres  with  religious  liberty  and  subjects  the 
pupils  to  slight,  insult,  and  contempt  because 
of  their  religious  faith. 

The  petition  then  recites  that  the  petition- 
ers enjoined  the  school  board  in  tiie  year 
1912  from  carrying  on  any  religious  services 
in  connection  with  the  graduating  exercises 
and  that  thereupon  said  board  refused  to  hold 
any  graduating  exercises  at  all;  that  such 
action  tends  to  engender  strife  and  to  per- 
petuate in  a  public  school  curriculum  reli- 


gious and  sectarian  doctrines  and  to  impress 
upon  the  pupils  that  they  can  expect  no  hon- 
ors or  favors  at  the  hands  of  the  school  board 
unless  it  is  permitted  to  hold  graduating  ex- 
ercises in  accordance  with  certain  religious 
and  sectarian  forms* 

Upon  this  petition  an  alternative  writ  of 
mandamus  was  [487]  issued.  The  defendants 
made  a  motion  to  quash  such  writ  because 
neither  the  petition  nor  the  writ  stated  facts 
showing  that  the  petitioners^  or  either  of  them 
were  entitled  to  such  writ.  The  issue  joined 
by  the  motion  to  quash  was  heard  before  the 
court  and  such  motion  was  granted.  From 
a  judgment  entered  in  aooordanoe  with  the 
decision  of  the  court  the  plaintiffs  appeal. 

James  P.  Rilei/  for  appellants. 
Orotophorst,  Evans  d  Thomas  for  respond- 
ents. 

Babnes,  J. — ^It  is  fortunate  that  the  pres- 
ent hapless  controversy  is  of  a  genus  that 
seldom  makes  its  appearance  in  this  court. 
Our  population  is  made  up  of  many  people 
divided  into  many  religious  sects,  as  well  as 
many  people  who  belong  to  no  sect,  all  of 
whom  contribute  to  the  maintenance  of  our 
state  school  system  in  proportion  to  their 
ability  to  pay.  The  number  of  our  people 
who  do  not  believe  in  the  existence  of  a  Su- 
preme Being  and  in  Life  Hereafter  is  almost 
negligible.  Of  the  vast  majority  who  do, 
some  think  Eternal  Bliss  can  be  most  safely 
insured  by  pursuing  one  route  and  others  by 
pursuing  other  routes,  and  hence  the  number 
of  sects  into  which  we  are  divided.  There  is 
no  subject  on  which  people  are  more  touchy 
than  on  that  of  religion.  We  may  think  that 
there  is  small  reason  for  such  a  state  of  mind, 
but  it  is  a  ''condition  and  not  a  theory"  which 
confronts  us.  It  may  well  be  said  that  the 
grievance  here  complained  of  is  trifling,  but 
human  nature  is  much  the  same  whether  the 
individual  be  Catholic  or  Protestant.  Reverse 
conditions  and  let  a  Catholic  school  board 
select  a  church  or  building  devoted  to  Catho- 
lic services  in  which  to  hold  graduating  exer- 
cises and  engage  a  Catholic  clergyman  to  de- 
liver a  nonsectarian  prayer  or  invocation,  and 
the  devout  Lutheran,  Presbyterian,  Methodist, 
Baptist,  or  other  member  of  a  Protestant 
communion  would  be  just  as  likely  to  take 
[488]  umbrage  at  what  was  done  as  were  the 
petitioners  in  the  present  case.  Our  constitu- 
tion makers  wisely  sought  to  prevent  as  far 
as  they  could  the  injection  into  the  affairs 
of  state  of  anything  that  would  tend  to  ger- 
minate or  foster  religious  rancor  or  bitter- 
ness. It  is  wise  and  just  that  its  provisions 
be  adhered  to  in  spirit  as  well  as  in  letter. 
For  reasons  that  will  be  stated  later,  we  eon- 
elude  that  the  petitioners  are  not  entitled  to 
relief  on  the  facts  stated.     Nevertheless,  we 
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think  it  would  be  a  wise  exercise  of  official 
discretion  to  discontinue  such  practices  as  are 
here  complained  of  when  objection  thereto  is 
made  by  any  substantial  number  of  school 
patrons.  We  do  not  underrate  the  efficacy  of 
prayer.  Neither  are  we  prepared  to  say  that 
the  average  liigh  school  graduate  may  not 
need  it.  But  whenever  it  is  likely  to  do  more 
harm  than  good,  it  might  well  be  dispensed 
with.  It  )8  not  at  all  times  wise  or  politic 
to  do  certain  things  although  no  legal  rights 
would  be  invaded  by  doing  them. 

Turning  aside  from  ethical  considerations 
and  taking  up  the  legal  questions  involved) 
it  is  clear  that  if  the  plaintiffs  have  a  cause 
of  action  they  did  not  pursue  the  proper  rem- 
edy. It  was  here  sought  to  use  the  writ  of 
mandamus  to  compel  the  school  board  to  do 
away  with  the  practices  complained  of  at  the 
graduation  exercises  to  be  held  for  that  year. 
The  writ  is  not  granted  to  take  effect  pros- 
pectively. 2  Speling,  Injunctions,  $  1385; 
High,  Extr.  Leg.  Rem.  (3d  ed.)  §§  12,  36; 
Tapping,  Mandamus  10  (74  Law  Lib.  63); 
Wood,  Mandamus  (2d  ed.)  51.  In  State  v. 
Hunter,  111  Wis.  582^  588,  87  N.  W.  485,  this 
court  said: 

"The  general  principle  is  frequently  stated 
that  ffMindamua  wiU  not  lie  to  compel  per- 
formance of  an  act  by  a  public  officer  unless 
the  act  be  one  that  is  actually  due  from,  the 
officer  at  the  time  of  the  application.  Until 
the  time  arrives  when  the  duty  should  be 
performed,  there  is  no  default  of  duty;  and 
mere  threats  not  to  perform  the  duty  will  not 
take  the  place  of  default." 

[4S9]  This  rule  was  again  announced  in 
State  V.  Houser,  122  Wis.  534,  100  N.  W.  964. 
It  is  in  accordance  with  the  well  nigh  uni- 
form current  of  authority  and  may  well  be 
Baid  to  be  elementary. 

Counsel  on  both  sides  expressed  the  desire 
that  the  court  should  take  up  the  case  on  the 
merits  and  dispose  of  it  if  possible.  The  re- 
quest is  a  commendable  one.  If  the  plaintiffs 
have  a  cause  of  action  but  have  mistaken 
their  remedy,  it  is  a  better  administration  of 
ju8ticie  to  permit  them  to  amend  their  plead- 
ing than  it  is  to  turn  them  out  of  court  and 
compel  them  to  begin  anew.  Ample  power 
lui8  been  conferred  on  the  court  to  pursue 
such  practice  by  sec.  28365,  Stats.  1915  (ch. 
219,  Laws  1915 ) ,  if  such  power  did  not  exist 
independently  of  statute. 

The  plaintiffs'  contentions  are  twofold: 
(1)  that  the  acts  complained  of  violate  the 
constitutional  rights  guaranteed  to  them  by 
Bee.  3  of  art.  X  of  our  constitution,  and  (2) 
that  they  violate  the  rights  guaranteed  by 
Kc.  18  of  art.  I  of  that  instrument. 

The  provision  first  referred  to  reads  as  fol- 
lows: 

"The  legislature  shall  provide  by  law  for 
the  establishment  of  district  schools,  which 


shall  be  as  nearly  uniform  as  practicable; 
and  such  schools  shall  be  free  and  without 
charge  for  tuition  to  all  children  between  the 
ages  of  four  and  twenty  years;  and  no  secta- 
rian instruction  shall  be  allowed  therein.'' 

Sec.  18  of  art.  I  provides.' 

"The  right  of  every  man  to  worship  Al- 
mighty God  according  to  the  dictates  of  his 
own  conscience  shall  never  be  infringed;  nor 
shall  any  man  be  compelled  to  attend,  erect, 
or  support  any  place  of  worship,  or  to  main- 
tain any  ministry,  against  his  consent;  nor 
shaU  any  control  of,  or  interference  with,  the 
rights  of  conscience  be  permitted,  or  any  pref- 
erence be  given  by  law  to  any  religious  estab- 
lishments or  modes  of  worship;  nor  shall  any 
money  be  drawn  from  the  treasury  [490]  for 
the  benefit  of  religious  societies,  or  religious 
or  theological  seminaries." 

The  two  things  complained  of  are  the  use 
of  a  church  building  in  which  to  hold  gradua- 
tion exercises  and  the  delivery  of  an  invoca- 
tion or  prayer  thereat  by  a  denominational 
clergyman.  The  holding  of  graduation  exer- 
cises in  a  church  is  not  in  itself  the  giving 
of  sectarian  instruction,  within  the  meaning 
of  sec.  3  of  art.  X  above  quoted.  TIus  is 
obvious,  and  presently  eliminates  from  con- 
sideration the  constitutional  provision  first 
quoted.  Neither  is  it  shown  that  the  tax- 
payers were  called  upon  to  pay  for  the  use 
of  the  churches  in  which  the  exercises  were 
held,  nor  that  the  clergyman  who  gave  the 
invocations  were  paid  for  doing  so.  Such 
being  the  case,  no  one  has  been  called  upon 
against  his  will  to  erect  or  support  any  place 
of  worship  or  maintain  any  ministry,  nor  has 
any  money  been  drawn  from  the  treasury  for 
the  benefit  of  a  religious  society.  A  man  may 
feel  constrained  to  enter  a  house  of  worship 
belonging  to  a  different  sect  from  the  one 
with  which  he  affiliates,  but  if  no  sectarian 
services  are  carried  on  he  is  not  compelled  to 
worship  God  contrary  to  the  dictates  of  his 
conscience  and  is  not  obliged  to  do  so  at  all. 
The  only  clauses  of  sec.  18  of  art.  I  that  are 
at  all  applicable  to  the  question  under  dis- 
cussion are  those  which  provide  that  no  per- 
son shall  be  compelled  to  attend  any  place  of 
worship  against  his  consent  and  which  forbid 
interference  with  the  rights  of  conscience. 
Obviously  graduation  exercises  are  a  part  of 
the  school  curriculum  and  are  under  the  di- 
rection and  control  of  school  boards.  They 
may  be  dispensed  with,  but  so  long  as  they 
are  not,  school  boards  cannot  escape  respon- 
sibility for  them.  Parents  and  pupils  of  all 
denominations  have  a  right  to  attend  such 
exercises  without  their  legal  rights  being  in- 
vaded. It  would  be  far-fetched,  however,  to 
say  that  by  so  doing  they  are  compelled  to 
attend  a  place  of  worship.  True,  the  building 
is  one  ordinarily  used  for  conducting  reli- 
gious services.    Other  buildings  that  are  not 
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churches  are  often  used  lor  like  purposes. 
So  are  our  public  [491]  streets.  Indeed,  at 
the  present  day,  churches  are  largely  used 
for  social  gatherings  of  various  kinds  at 
which  no  religious  services  of  any  kind  are 
carried  on.  The  kind  of  a  building  is  hardly 
the  significant  thing  from  the  legal  stand- 
point, but  the  fact  that  worship  is  carried  on 
when  there  is  actual  or  moral  compulsion. 
Graduation  exercises  take  place  but  once  a 
year.  Often  in  smaller  places  church  audi- 
toriums are  more  commodious  and  better  cal- 
culated to  take  care  of  the  overflow  crowds 
that  congregate  at  such  times  than  any  other 
building  that  is  available.  To  say  that  a  per- 
son attending  such  place  once  a  year  is  com- 
pelled to  attend  a  place  of  worship  would  be 
giving  prominence  to  form  rather  than  to 
substance.  When  the  constitution  protects 
the  individual  from  being  compelled  to  at- 
tend a  place  of  w^orship,  it  undoubtedly  means 
that  he  shall  not  be  required  to  attend  a  place 
where  religious  instruction  is  being  given  at 
the  time  he  is  required  to  be  present.  It 
protects  a  man  from  being  obliged  to  attend 
the  services  of  the  Salvation  Army  in  our 
public  streets,  or  from  being  compelled  to 
enter  a  hall  or  opera  house  while  such  serv- 
ioes  are  being  carried  on,  just  as  much  as  it 
does  against  being  forced  to  enter  a  church. 
It  is  what  ia  done,  not  the  name  of  the  place 
where  it  is  done,  that  is  significant. 

The  fact  that  certain  persons  desire  to  at- 
tend graduation  exercises  with  their  children, 
and  that  they  say  that  being  compelled  to 
enter  a  church  of  a  different  denomination 
from  that  to  which  they  belong  is  violative 
of  their  assured  rights  of  conscience,  does 
not  make  it  so.  If  it  is  clear  that  the  thing 
complained  of  does  not  violate  any  right  guar- 
anteed by  the  constitution,  then  the  courts 
cannot  interfere  in  their  behalf,  because  the 
final  decision  on  this  question  must  necessa- 
rily rest  with  the  courts  and  not  with  the 
individual.  The  individual  must  decide  for 
himself  whether  his  conscience  tells  him  that 
he  must  not  frequent  a  certain  place.  If  it 
does,  he  should  punctiliously  regard  its  be- 
hests and  stay  away.  But  the  court  can- 
not turn  casuist  further  than  to  determine 
[492]  whether  a  legal  right  has  been  invaded 
in  any  given  case.  Neither  can  it  say  that 
a  thing  offends  against  conscience  when  there 
19  no  substantial  reason  whv  it  should.  It  is 
not  sufficient  for  a  person  to  say:  "This 
thing  is  contrary  to  what  my  conscience  tells 
me  to  be  right,  therefore  it  must  be  stopped." 
The  individual  cannot  foreclose  inquiry  into 
tlie  reasonableness  of  his  request  by  his  bare 
alBsertion.  Some  consciences  are  very  tender 
and  very  highly  developed,  so  much  so  that 
the  possessor  regards  as  being  wrong  many 
things  that  the  law  regards  as  harmless. 
Some  refrain  from  playing  cards  for  amuse- 


ment, some  from  dancing,  some  from  attend- 
ing places  of  amusement,  and  some  from  all 
these  things,  because  they  consider  it  wrong 
to  participate  in  or  countenance  them.  The 
law  regards  none  of  these  things  as  being 
essentially  wrong  in  itself.  At  the  same  time 
it  recognizes  the  right  of  any  one  to  stay 
away  from  them  where  the  promptings  of 
conscience  indicate  that  it  would  be  wrong  to 
attend. 

To  the  lay  mind  there  is  very  little  differ- 
ence in  principle  between  the  case  before  U3 
and  Dorner  v.  School  Dist.  No.  6,  137  Wis. 
147,  118  N.  W.  353,  19  L.R.A.(N.S.)  171. 
There  a  Catholic  parochial  school  was  built 
adjacent  to  a  Catholic  church  and  some  of 
the  school  rooms  were  rented  and  used  for 
the  purposes  of  a  public  school.  The  Catholic 
school  children  attended  church  services  be- 
fore school  hours  in  the  morning,  and  prayera 
were  recited  and  hymns  were  sung  diu'ing 
school  hours  in  the  portion  of  the  school 
building  used  for  parochial  school  purposes 
and  in  rooms  either  adjoining  or  adjacent  to 
those  rented  by  the  public  school  authorities. 
The  parochial  school  was  taught  by  Sisters 
clad  in  tlie  conventional  garb  of  the  order 
to  w^ich  tliey  belonged.  The  lower  court 
found  that  the  public  school  conducted  in  the 
parochial  school  building  had  at  times  been 
pervaded  and  characterized  by  sectarian  in- 
struction, and  very  properly  enjoined  the  con- 
tinuance oi  such  practices.  It  held,  however, 
that  the  school  board  was  acting  within  its 
legal  rights  in  renting  and  using  a  part  of 
the  [493]  parochial  school  building  for  the 
purposes  of  a  public  school,  and  such  decision 
was  affirmed  in  this  court.  There  are  points 
of  dissimilarity  between  the  two  cases,  but  it 
would  be  difficult  to  say  that  those  who  felt 
aggrieved  in  the  Dorner  case  did  not  have  at 
least  as  strong  a  ground  for  complaint  as  did 
the  plaintiffs  in  the  present  case.  It  is  true 
that  the  public  school  was  not  conducted  in 
the  church  building  and  that  certain  rooms 
in  the  parochial  school  were  exclusively  de- 
voted to  the  use  of  the  public  school.  But  it 
is  also  true  that  the  school  building  was  one 
in  which  sectarian  instruction  was  given  and 
was  within  the  shadow  of  a  church  which 
was  attended  daily  by  the  children  attending 
the  parochial  school;  that  the  teachers  in 
such  school  were  clad  in  a  religious  g&rb,  and 
that  the  public  school  attendants  or  many  of 
them  were  within  the  hearing  of  prayers  re- 
cited aloud  in  the  parochial  school  rooms,  as 
well  as  within  the  hearing  of  sectarian  hymna 
sung  in  such  rooms.  We  conclude  that  the 
holding  of  graduation  exercises  in  a  chur?h 
building  is  not  in  and  of  itself  contrar}'  to 
either  of  the  constitutional  provisions  relied 
on  by  the  plaintiffs. 

A  somewhat  different  question  is  raised  by 
the  complaint  about  prayers  being  offered  at 
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graduation  fixercises  by  denominational  cler- 
gymen. A  prayer  may  be  either  sectarian  or 
nonsectarian  in  character.  The  sessions  of 
our  national  Congress,  of  our  state  legisla- 
ture, and  of  our  great  party  conventions  are 
customarily  opened  with  prayer.  These  pray- 
ers are  almost  invariably  nonsectarian  in 
character,  so  mucli  so  tliat  a  person  reading 
them  or  listening  to  them  would  be  entirely 
at  a  loss  to  discover  to  what  denomination 
the  clergyman  belonged.  The  eutliusiast  who 
places  his  desire  to  make  proselytes  to  the 
faith  he  professes  above  his  sense  of  propriety 
may  occasionally  ''slop  over,"  but  it  is  only 
just  to  say  that  our  clergy  rarely  offend  in 
this  regard.  To  be  sure,  ofTense  may  be  very 
adroitly  given  if  the  clergyman  is  so  minded, 
but  there  is  no  claim  that  any  such  thing  has 
occurred  in  this  case. 

[494]  The  court  decided  in  the  Edgerton 
Bible  Case  that  the  giving  of  a  nonsectarian 
prayer  was  not  sectarian  instruction.  We 
quote  from  the  opinion: 

*The  term  'sectarian  instruction,'  in  the 
constitution,  manifestly  refers  exclusively  to 
instruction  in  religious  doctrines,  and  the 
prohibition  is  only  aimed  at  such  instruction 
as  is  sectarian ;  that  is  to  say,  instruction  in 
religious  doctrines  which  are  believed  by  some 
religious  sects  and  rejected  by  others.  Hence, 
to  teach  the  existence  of  a  Supreme  B^ing,  of 
infinite  wisdom,  power,  and  goodness,  and 
that  it  18  the  highest  duty  of  all  men  to 
adore,  obey,  and  love  Him,  is  not  sectarian, 
because  all  religious  sects  so  believe  and 
teach.  The  instruction  becomes  sectarian 
when  it  goes  further,  and  inculcates  doctrine 
or  dogma  concerning  which  the  religious  sects 
are  in  conflict.  This  we  understand  to  be  the 
meaning  of  the  constitutional  prohibition." 
SUte  V.  Edgerton  Dist.  Board  No.  8,  76  Wis. 
177,  193,  194,  44  N.  W.  967,  20  Am.  St.  Rep. 
41,  7  L.R.A.  330. 

In  the  case  before  us  it  appears  from  the 
allegations  of  the  petition  that  both  Catholic 
priests  and  Protestant  ministers  had  at  dif- 
ferent times  been  selected  to  deliver  the  invo- 
cation at  graduation  exercises.  There  is  no 
claim  that  on  any  of  these  occasions  any  un- 
seemly hint  or  suggestion  was  made  by  any 
of  the  reverend  gentlemen  who  were  so  hon* 
ored.  In  fact  the  contrary  appears  by  infer- 
ence at  least.  So  it  is  clear  that  no  showing 
was  made  that  sectarian  instruction  was 
given  as  that  term  is  defined  in  the  ease  last 
cited.  Had  it  appeared  that  the  invocations 
given  were  sectarian  in  character  and  that 
the  school  board  threatened  to  continue  or 
permit  such  practices  in  the  future,  we  do 
not  wish  to  be  understood  as  intimating  that 
a  court  of  equity  would  not  enjoin  the  con- 
tinuance of  such  practice. 

We  think  it  would  be  difficult  to  pick  out 
ny  clause  of  see.  18,  art.  I,  of  the  consti- 


tution which  by  any  fair  or  reasonable  con- 
struction could  be  said  to  be  violated  by  the 
delivery  of  a  nonsectarian  prayer  at  a  gradu- 
ation exercise.  Xo  man  is  compelled  to  wor- 
sliip,  nor  compelled  to  attend  a  place  of 
worship,  nor  does  ho,  as  before  stated,  attend 
such  a  place  except  [495]  in  the  most  techni- 
cal sense  when  he  attends  graduation  exer- 
cises. Pupils  do  not  congregate  on  such  an 
occasion  for  the  purpose  of  worship,  and  the 
short  nonsectarian  invocation  that  is  usually 
given  is  a  mere  incident  which  occupies  but 
a  few  moments  of  the  two  hours  or  more  that 
is  usually  occupied  with  the  program  pre- 
pared for  such  occasions.  If  the  prayer  be 
nonsectarian  it  does  not  interfere  with  any 
right  of  conscience  that  the  law  recognizes, 
and  neither  is  the  matter  of  permitting  it  the 
giving  of  any  preference  to  any  religious  es- 
tablishment or  religious  mode  of  worship  in 
a  constitutional  sense.  A  very  different  ques- 
tion would  arise  if  an  attempt  were  made  to 
introduce  the  practice  of  having  prayer  as 
part  of  the  daily  routine  in  our  public  schools. 
Considering  what  has  been  done  here  and  the 
rare  occasions  on  which  it  has  been  or  can 
be  done,  the  matter  complained  of  seems  to 
bo  too  inconsequential  to  furnish  the  subject 
of  a  lawsuit.  It  follows  from  what  has  been 
said  that  the  judgment  of  the  lower  court  was 
right. 
Bt  the  Court. — Judgment  affirmed* 


MOTE. 

Holding  of  Sohool  or  School  Ezereisea 
in  Clinroli  or  Sectarian  Bnildlng. 

While  there  are  many  cases  dealing  with 
the  question  of  religious  instruction  in  the 
public  schools  as  a  violation  of  the  constitu- 
tional guaranty  against  public  aid  to  reli- 
gious societies  (see  the  notes  to  Billard  v. 
Board  of  Education,  2  Ann.  Cas.  621;  People 
V.  Board  of  Education,  19  Ann.  Cas.  220,  and 
Herold  v.  Parish  Board,  Ann.  Cas.  1916 A 
806),  there  are  comparatively  few  cases  in 
which  the  right  to  hold  school  or  exercises  in 
connection  therewith  in  a  building  owned  by 
a  religious  denomination  has  been  considered. 
The  few  authorities  passing  on  the  question 
seem  to  concede  the  right  of  a  school  board, 
under  the  statutes  enabling  them  to  acquire 
school  sites  and  buildings,  to  conduct  a  public 
school  in  a  sectarian  building,  if  no  appear- 
ance of  religious  control  or  influence  is  pres- 
ent. Millard  t.  Board  of  Education,  121  111. 
207.  10  y.  E.  669;  Dorner  ▼.  School  IMst.  No. 
5,  137  Wis.  147,  118  N.  W,  363,  19  L.R.A. 
(N.8.)  171.    And  see  the  reported  case. 

In  the  case  first  cited  wherein  it  appeared 
that  a  board  of  education  conducted  one  of 
the  public  sdiools  in  the  basement  of  a  Catho- 
lic church  rented  for  the  purpoae,  the  court 
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stated  the  rule  as  follows:  "As  to  the  first 
allegation, — that  the  hcIiooIs  have  been  main- 
tained in  the  basement  of  a  Catholic  church, 
— no  importance  whatever  can  be  attached  to 
a  fact  of  that  character.  If  the  district 
where  the  school  was  maintained  had  no 
schoolhouse,  and  it  became  necessary  for  the 
board  of  education  to  procure  a  building  to 
be  used  for  school  purposes,  they  had  the 
right  to  rent  of  any  person  who  had  property 
suitable  for  school  purposes,  and  whether  the 
owner  of  the  property  was  a  Methodist,  a 
Presbyterian,  a  Roman  Catholic,  or  any  other 
denomination,  was  a  matter  ,of  no  moment; 
nor  was  it  material  that  the  building  selected 
had  been  used  as  a  ehurch-f 

In  Swadley  v.  Haynes  (Tenn.)  41  S.  W. 
1066,  it  was  said  that  while  it  was  contrary 
to  law  and  public  policy  to  allow  the  public 
school  money  to  be  invested  in  property  in 
which  any  religious  .denomination  or  society 
had  any  interest  or  rights,  this  did  not  pre- 
vent school  directors  from  using  a  building  of 
that  character  by  permission  of  the  trustees, 
or  from  making  any  suitable  arrangement  of 
the  building  for  the  use  of  the  public  schools. 

In  Scripture  v.  Burns,  59  la.  70,  12  N.  W. 
760,  wherein  it  appeared  that  a  school  board 
had  made  a  contract  whereby  a  public  school 
was  taught  In  a  prvvate  schoolhouse  owned 
by  the  bishop  of  a  Catholic  church  it  was 
said:  ^'It  cannot  be  doubted  that  the  direc- 
tors of  a  school  district  may,  in  a  proper  case 
or  when  the  public  schoolhouse  is  out  of  re- 
pair or  insufficient,  and  in  other  cases  when 
the  best  interest  of  the  school  would  be  sub- 
served thereby,  cause  the  school  to  be  taught 
in  a  rented  house  instead  of  the  public  school 
building.  Their  action  in  such  a  case  would 
depend  upon  the  determination  of  facts  and 
the  exercise  of  discretion  which  they  may  law- 
fully exercise."  In  that  case  the  relief  sought 
by  the  petitioner  on  the  ground  that  the 
creed  of  the  Catholic  church  was  taught  in 
the  school  was  refused  for  the  reason  that 
the  petitioner  did  not  aver  and  show  that  he 
had  demanded  that  the  board  should  perform 
its  duty  by  prohibiting  the  acts  complained 
of,  which  was  required  by  the  statute  author- 
izing a  writ  of  mandamus. 

However,  where  it  is  apparent  by  an  ar- 
rangement or  contract  between  the  school  au- 
thorities and  the  religious  sect  owning  a 
building  that  the  conduct  of  the  school  there- 
in must  necessarily  be  attended  by  more  or 
less  religious  instruction  in  the  tenets  and 
faith  of  the  denomination  owning  of  control* 
ling  the  building,  it  is  held  that  such  a  course 
is  in  violation  of  the  cotistitutional  provision 
prohibiting  the  granting  of  aid  by  the  state 
to  any  religious  sect  or  denomination.  Wil- 
liams V.  Stanton  Common  Sohool  Dist.  178 
Ky.  708,  191>8.  W.>J07v  L.R.A.1917D  453, 
revergun^  o»-r«kearin^  170  Kyi  133,  188  S.  W. 


1058.  The  facts  in  that  case  were  stated  by 
the  court  as  follows:  ''The  trustees  of  the 
Stanton  graded  school  and  the  board  of 
church  extension,  through  its  president,  and 
the  defendants,  Elsie  McDill  and  Ida  Paisley, 
teachers  in  that  school,  had  wrongfully  and 
unlawfully  entered  into  a  contract,  by  the 
terms  of  which  the  trustees  of  the  graded 
school  leased  the  grounds  and  school  building 
of  the  board  of  church  extension  situated  in 
the  graded  school  district  for  the  year  ending 
June,  1915,  for  the  purpose  of  having  con- 
ducted therein  the  graded  common  school  of 
the  district  under  and  in  accordance  with  the 
laws  of  the  state  of  Kentucky.  That  the  trus- 
tees entered  into  a  contract  with  Elsie  Mc- 
DiH  and  Ida  Paisley  by  which  they  were  em- 
ployed to  teach  the  graded  common  school  in 
the  district  for  the  year  ending  in  June,  1015, 
and  agreed  to  pay  them  as  teachers  of  the 
graded  school,  and  also  pay  the  board  of 
church  extension  for  the  use  of  its  college 
building  and  grounds  out  of  public  money 
belonging  to  the  graded  common  school  dis- 
trict for  the  school  year.  That  the  trustees 
of  the  graded  school  failed  and  refused  to 
maintain  a  graded  common  school  in  accord- 
ance with  the  law.  That  they  had  employed 
only  two  of  the  six  teachers  employed  to 
teadh  in  the  graded  school.  That  they  had 
'  no  control  over  four  or  five  of  the  teachers 
engaged  in  teaching  in  the  school.  That  the 
school,  its  buildings  and  grounds  were  under 
the  control  of  the  board  of  church  exten- 
sion through  President  Hanley.  That^  in 
fact,  all  of  the  money  arising  from  taxation 
for  the  benefit  of  the  graded  school  and  set 
apart  by  law  for  its  maintenance  was  being 
diverted  from  its  public  use  and  used  in  the 
maintenance  and  aid  of  the  sectarian  school 
belonging  to  the  board  of  church  extension.'* 
Holding  that  these  facts  constituted  a  viola- 
tion of  the  constitutional  prohibition  against 
the  use  of  public  funds  in  aid  of  religious 
societies,  the  court  said:  *'It  is  a  violation 
of  the  constitution  to  appropriate  any  part 
of  the  common  school  fund,  'in  aid  of  any 
church,  sectarian  or  denominational  school/ 
but  equally  unlawful  for  the  trustees  of  any 
common  or  graded  common  school  or  educa- 
tional institution  supported  in  whole  or  in 
part  by  public  funds  raised  by  taxation  or 
dedicated  to  common  school  purposes  to  enter 
in  any  contracts,  agreements  or  arrangement") 
through  or  under  which  such  school  or  educa- 
tional institution  may  be  brought  directly  or 
indirectly  under  the  influence,  control  or  su.- 
X)ervision  of  any  denominational  or  sectarian 
institution  or  school." 

In  Knowlton  v.  Baumhover  (la.)  166  K. 
W.  202,  wherein  it  appeared  that  there  was 
a  school  building  situated  in  the  school  dis- 
trict which  was  sufficient  for  all  the  purposes 
of  the  school,  it  was  held  that  tbe  school 
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board  could  not  in  the  exercise  of  the  discre- 
tionary power  given  to  them  to  provide  a 
school  building  rent  a  room  in  a  parochial 
school  building  for  the  use  of  the  public 
school,  particularly  where  it  appeared  that 
the  room  was  left  in  charge  of  a  member  of 
a  religious  order,  who  regularly  gave  instruc- 
tion in  the  doctrines  of  her  particular  faith. 
In  Pronovost  v.  Brunette,  36  N.  D.  288,  162 
N.  W.  300,  it  appeared  that  the  room  to  be 
leased  for  school  purposes  was  in  a  Roman 
Catholic  institution,  but  the  court,  without 
discussing  that  point,  based  its  decision  on 
the  ground  that  the  board  had  no  power  to 
lease  additional  school  buildings  where  those 
in  existence  were  sufficient  for  all  purposes. 


LAXGASTEB  EI^ECTRIC  UOHT  OOMC- 


v. 
TATI.OR. 

Kentucky    Court    of    Appeals — January    28, 

1916. 

108  Ky.   170;  181   8.  W,  901. 


Sleotrleitj  —  Wires  Maintained   oTer 
PrlTate  Premises  —  liability  for  Per- 


A  member  of  a  theatrical  company,  which 
had  rented  a  lot  for  tent  shows  and  who  was 
supposed  to  assist  in  packing  paraphernalia, 
is  not  a  trespasser  while  on  the  premises,  and 
where  a  lignt  company  negligently  allowed 
its  wires  over  the  premises  to  sapr  so* that  they 
came  in  contact  with  paraphernalia  on  a  wag- 
on it  cannot  defeat  recovery  by  the  actor  who 
had  not  completely  packed  his  personal  be- 
longings, for  injuries  received  when  he  mount- 
ed the  wagon,  on  the  ground  that  the  actor 
was  a  trespasser. 

[See  note  at  end  of  this  case.] 


In  such  case  the  question  whether  the  actor 
was  a  volunteer  is  held  to  be  for  the  jury. 
[See  note  at  end  of  this  case.] 

Sane. 

Electric  light  wires  charged  with  only 
slightly  over  two  hundred  volts  are  man- 
ifestly dangerous,  and  in  an  action  for  in- 
juries resulting  from  negligent  maintenance 
of  such  wires  over  private  property  the  sub- 
mission to  the  jury  of  the  question  whether 
they  were  dangerous  is  proper. 

[See  note  at  end  of  this  case.] 

V^elicemoe  —  Pleadias  *-*  Failnre  to 
Beplj  —  Cnre  bj  Reeeption  of  StI* 
denoe* 

Where  the  affirmative  plea  of  plaintiff's 
contributory  negligence  in  the  answer  is  un- 
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controverted,  though  evidence  on  the  issue  of 
contributory  negligence  is  received,  and  a 
verdict  rendered  for  plaintiff,  the  omission 
iK  not  cured. 

Jndsmoat  Nom  Obstante  Veredicto  — 
Wbea  Allowed  —  Direction  of  Ver- 
dict Improperly  Ref  need. 

Where  defendant  under  the  pleadings  's 
entitled  to  a  directed  verdict,  but  its  motion 
is  denie(]^  it  is  not  entitled  to  judgment  on 
motion  therefor  notwithstanding  the  verdict. 

[See  generally  Ann.  Cas.  1913A  1023.] 

Pleadins  —  Amendment  •—  Hnno  pro 
Tnnc  Order  after  JndKmcnt. 

A  nunc  pro  tunc  order  cannot  be  made 
solely  on  affidavits,  but  must  have  some  rec- 
ord evidence  therefor,  so  that  after  verdict 
and  judgment  for  plaintiff  the  court  cannot 
enter,  on  af&davits  by  counsel,  a  nunc  pro 
tunc  order  traversing  on  the  record  an  af- 
firmative allegation  of  the  answer. 

Eleotrieity  —  Stringing  Wires  OTcr 
PrlTate  Preaaisos  •—  Effect  of  Fran- 
oliise. 

A  provision  in  an  electric  light  company's 
franchise,  requiring  all  wires  upon  poles  to 
be  not  less  than  twenlr-five  feet  above  the 
ground  or  street,  and  to  be  placed  at  a  greater 
or  less  height  above  the  ground  whenever 
directed  by  the  city,  has  reference  only  to 
the  stringii^  of  wires  on  streets  or  highways 
of  the  city,  and  not  to  the  placing  of  wires 
on  private  property  rented  by  the  owner  at 
different  times  for  amusement  purposes;  and, 
in  an  action  for  injuries  caused  by  the  sag- 
ging of  a  wire  so  placed,  it  is  error  to  permit 
the  franchise  to  be  read  in  evidence. 

Appeal     from     Circuit     CSourt,     Garrard 

county. 

Action  by  R.  F.  Taylor,  plaintiff,  against 
Lancaster  Electric  Light  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals.   The  facte  are  stated  in  the  opinion. 

RjBVJQBfiBD. 

Lewie  L.  Wiilker  and  EazeHriffg  d  Hat/el- 
rigg  for  appellant. 

(yRear  d  Williams,  J,  E.  Bobinaon  and  G. 
C  Walker  for  appellee. 

[180]  TuBNER,  J.— There  is  in  the  city  of 
Lancaster  a  lot  adjoining  or  near  the  public 
school  which  was  rented  in  1914  and  prior 
thereto  by  the  school  authorities  as  a  play- 
ground for  the  students.  The  owner,  how 
ever,  reserved  the  right  to  rent  the  same  for 
street  fairs,  tent  shows  and  other  such  amuse- 
ments. 

In  the  early  summer  of  1914  the  owner 
rented  the  lot  to  a  street  fair  company,  and 
at  the  request  of  the  management  appellant's 
electric  wires  were  run  on  the  lot  so  that  the 
street  people  might  have  the  benefit  of  the 
electric  lights  in  their  exhibitions.  The  wires 
and  poles  remained  on  the  lot  after  the  street 
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fair  and  were  probably  used  thereafter  by 
some  other  amusement  company  which  ex* 
hibited  there. 

During  the  week  ending  July  18,  1914,  the 
Williams  Comedy  Company  rented  the  lot  and 
gave  nightly  exhibitions  under  a  tent  erected 
thereon  by  the  company,  but  used  their  own 
lights  and  did  not  use  the  electric  lights,  al- 
though the  electric  wires  still  remained  there- 
on. 

Appellee  was  an  actor  in  the  Williams 
Comedy  Company,  and  on  Saturday  night, 
July  18,  after  the  performance  the  tent  was 
being  dismantled  and  the  paraphernalia 
loaded  on  wagons  to  be  hauled  to  the  station 
for  shipment  to  another  point.  Appellee's 
written  contract  of  employment  with  the 
company  did  not  impose  upon  him  any  duty 
with  reference  to  the  loading  of  the  com- 
pany's effects  upon  removal  from  one  place 
to  another,  although  he  testifies  that  it  was 
expected  of  him  and  that  he  sometimes  did 
so. 

Some  time  after  the  performance  on  the 
night  in  question,  although  appellee  had  not 
finished  packing  his  personal  effects  and 
belongings,  he  and  another  employee  of 
the  company  walked  down  from  the  lot 
to  a  restaurant  in  the  town  and  had 
a  lunch,  and  when  they  left  there  was 
standing  in  the  tent  a  wagon  with  horses 
to  it  to  be  loaded  with  some  of  the  be- 
longings of  the  company  to  be  hauled  to  the 
station  for  shipment.  W^hen  they  returned 
a  short  time  later  the  wagon  had  been  loaded 
and  driven  out  of  the  tent  and  had  proceeded 
a  short  way  on  its  road  to  the  station,  but 
still  in  the  lot,  when  ^ome  of  the  benches  be- 
longing to  the  company  which  had  been  piled 
up  high  on  the  wagon  came  in  contact  with 
the  electric  wires  which  had  been  so  run  on 
the  lot,  and  the  wagon  was  haulted.  Appellee 
and  his  companion  [181]  Immediately  went 
up  to  where  the  wagon  was,  and  he,  without 
inquiry  from  anyone,  or  suggestion  from  any- 
body, and  without  knowing  what  the  diffi- 
culty was  or  the  cause  of  the  trouble,  as  he 
states,  except  that  the  load  had  oome  in  con- 
tact with  something,  immediately  jumped  up- 
on the  wagon  and  came  in  contact  with  the 
wires,  was  thrown  from  the  wagon  and  his 
leg  broken. 

A  local  liver3rman  had  the  contract  with  the 
company  to  haul  the  goods  from  the  lot  to 
the  railroad  station  and  the  wagon  was  at 
the  time  of  the  accident  being  driven  by  his 
employee. 

Til  is  is  an  action  by  Taylor  against  appel- 
lant to  recover  for  the  injury  so  received,  the 
negligence  alleged  being  that  the  wires  were 
strung  too  near  to  the  ground  for  safety  and 
that  they  were  not  properly  insulated. 

The  answer  denied  the  material  averments 
of  the  petition,  and  in  a  separate  paragraph 
pleaded  contributory  negligence. 


On  the  trial  appellee  recovered  a  verdict 
and  judgment  for  $2,000^  and  from  that  this 
appeal  is  prosecuted. 

The  appellant  insists  that  it  was  entitled 
to  a  peremptory  instruction. 

(1)  Because  the  plaintiff  was  a  trespasser 
or  volunteer  on  the  wagon  at  the  time  of  tiie 
accident. 

(2)  Because  the  evidence  showed  the  wires 
in  which  he  came  in  contact  were  not  danger- 
ous. 

( 3 )  Because  it  stood  admitted  in  the  plead- 
ings that  appellee  was  guilty  of  contributory 
negligence. 

That  appellee  was  not  a  trespasser  on  the 
ground  is  too -apparent  for  discussion;  the 
company  of  which  he  was  a  member  had  the 
lot  rented,  and  he  being  one  of  its  employees 
not  onjy  had  the  unquestioned  right  to  be 
there,  but  from  the  evidence  it  is  quite  ap- 
parent it  was  his  duty  to  be  there. 

Whether  he  was  a  mere  volunteer  or  tres- 
passer when  he  climbed  upon  the  wagon  pre- 
sents, however,  a  different  question.  There 
was  a  conflict  in  the  evidence  as  to  whether 
it  was  any  part  of  the  plaintiff's  duty,  under 
his  contract  of  employment,  to  aid  in  the 
loading  of  the  paraphernalia  of  the  company 
upon  its  removal  from  one  point  to  another. 
His  written  contract  of  employment  imposes 
no  such  duty  upon  him,  but  his  own  evi- 
dence and  that  of  another  connected  with  the 
comedy  company,  shows  that  he  was  expected 
to  give  such  aid  [182]  when  the  company  was 
so  moving.  This  question  was  submitted  to 
the  jury  in  the  instructions  given  by  the 
court,  and  they  were  required  to  believe  be- 
fore they  could  find  a  verdict  for  the  plain- 
tiff that  he  was  at  the  time  of  the  accident 
engaged  in  the  line  of  his  duty. 

The  court  likewise  submitted  to  the  jury 
the  question  of  fact  whether  the  electric  wires, 
charged  as  they  were,  were  at  the  time  danger- 
ous. The  evidence  on  this  point  was  that  the 
wires  were  only  charged  with  a  voltage  of 
from  210  to  220,  and  that  such. voltage  would 
not  produce  the  death  of  a  man  under  ordi- 
nary conditions.  On  the  other  hand  it  was 
shown  conclusively  that  the  shock  caused  by 
the  plaintiff's  contact  with  the  wires  knocked 
him  from  the  wagon  and  directly  brought 
about  his  injury,  and  although  it  may  be  that 
electric  wires  only  charged  with  such  voltage 
were  not  deadly,  it  is  apparent  from  the 
physical  facts  in  this  case  that  they  are 
certainly  dangerous.  While  such  a  chsirge  of 
electricity  might  not  cause  death  it  is  easy 
to  see  how  it  might  bring  about  serious  in- 
jury. It  might  cause  such  a  shock  as  to 
wreck  one's  whole  nervous  system,  or  it  might 
throw  or  hurl  him  against  some  object  which 
would  result  in  maiming  or  injuring  him  for 
life.  Manifestly  such  a  charge  of  electricity 
is  dangerous. 
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After  the  verdict  tho  defendant  entered  a 
motion  for  a  jiidgmeot  notwithstanding  the 
yerdict,  and  is  now  insisting  that  that  should 
have  been  sustained  because  the  affirnmtive 
plea  of  contributory  negligence  in  the  answer 
was  uncontroverted. 

Section  386  of  the  Civil  Code  provides: 

"Judgment  shall  be  given  for  the  party 
whom  the  pleadings  entitle  thereto,  though 
there  may  have  been  a  verdict  against  him/' 
and  it  is  the  contention  of  appellant  that  in< 
as'much  as  its  affirmative  plea  of  contribu- 
tory negligence  stood  confessed,  the  court 
should  have  sustained  both  the  request  for  a 
directed  verdict  and  the  motion  for  a  judg- 
ment notwithstanding  the  verdict. 

Appellee,  however,  argues  that  as  evidence 
was  taken  by  both  parties  on  this  issue,  and 
it  was  treated  throughout  the  trial  as  one  of 
the  issues,  and  as  the  court  instructed  upon 
it,  and  as  the  defendant  requested  the  giving 
of  an  instruction  on  this  subject,  that  the 
verdict  should  be  treated  as  having  cured  this 
defect. 

But  such  is  not  the  rule;  it  is  true  that 
when  an  issue  is  attempted  to  be  made  by 
the  pleadings,  but  by  reason  [1831  of  some 
omisfiion  or  imperfection  therein,  either  of 
substance  or  form,  it  would  not  have  stood 
the  test  of  a  demurrer,  yet  no  such  demur- 
rer is  filed  and  the  trial  proceeds  and  the  is- 
sue is  treated  by  the  parties  as  having  been 
properly  made  throughout  the  trial,  the  ver- 
dict will  cure  the  defect;  but  where  there  is 
no  issue  and  there  is  an  absence  of  an  effort 
to  make  an  issue,  the  verdict  will  not  be 
deemed  to  have  supplied  the  omitted  pleading. 

As  said  by  this  court  in  the  case  of  Drake 
V.  Semonin,  82  Kv.  2!ft4: 

"Where  there  is  any  defect,  imperfection  or 
omission  in  any  pleading,  whether  in  sub- 
stance or  form,  which  would  have  been  fatal 
on  demurrer,  yet  if  the  issue  joined  be  such 
an  necessarily  required,  on  the  trial,  proof 
of  the  facta  so  defectively  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  direct  the  jury 
to  give,  or  the  jury  would  have  given  the 
verdict,  such  defect,  imperfection  or  omission 
is  cured  by  the  \erdict." 

And  in  the  same  case  the  court,  after  quot- 
ing from  the  rule  laid  down  in  Wilson  ▼. 
Hunt,  6  B.  Mon.  370,  says  further : 

"The  better  rule,  and  in  fact  the  one 
recognized  by  all  the  elementary  authorities 
on  the  subject  of  pleading,  including  Mr. 
Chitty,  is  that  where  there  is  a  total  omission 
to  state  a  cause  of  action,  or  some  fact  essen- 
tial to  the  cause  of  action  has  been  ichollff 
omitted,  the  verdict  will  not  cure  the  defect.'' 

In  HilJ  ▼.  Ragland,  114  Ky.  200,  70  S.  W. 

€34,  the  rule  laid  down  in  the  above  case  waA 

referred  to  and  approved,  and  the  authorities 

folly  discussed. 
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Defendant  having  been  entitled  to  a  di- 
rected verdict  it  was  not  entitled  to  have  its 
motion  for  a  judgment  notwithstanding  the 
verdict  sustained.  Connecticut  F.  Ins.  Co. 
V.  Moore,  1.54  Ky.  18,  Ann.  Cas.  19I4B  1106, 
156  S.  W.  867;  Mast  v.  I>»limau,  100  Ky.  464, 
38  S.  VV.  1056;   Louisville  R.  Co.  v.  Ilibbett, 

139  Ky.  43,  129  S.  W.  319,  139  Am.  St.  Rep. 
464. 

After  the  transcript  was  filed  in  this  court, 
and  at  a  special  term  of  the  Uarrard  circuit 
court,  on  the  10th  day  of  April,  191.3,  that 
court  entered  a  mmc  pro  tunc  order  travers- 
ing on  the  record  the  affirmative  allegations 
in  the  defendant's  answer,  to  have  the  same 
effect  as  if  done  on  the  trial  of  this  case,  and 
that  order  is  filed  in  this  court  in  a  supple- 
mentary  record. 

[184]  That  record  shows  that  the  last 
named  action  of  the  Garrard  circuit  court 
at  its  special  term  was  based  wholly  upon  the 
affidavits  of  attorneys  who  tried  the  case, 
and  there  is  no  claim  that  there  was  on  the 
records  of  that  court  any  order  or  memoran- 
dum of  any  kind  or  description  on  which  to 
base  the  nunc  pro  tunc  order. 

•Such  orders  are  frequently  made,  but  it  is 
the  rule  that  there  must  be  some  record  evi- 
dence upon  which  to  base  them,  and  that 
they  may  not  be  entered  after  the  expiration 
of  the  term  upon  the  mere  recollection  of  men. 
To  say  that  records  may  be  corrected  or  sup- 
plemented, added  to  or  taken  from,  when  the 
onlv  basis  of  such  action  is  uncertain  human 
recollection,  would  be  to  destroy  their  value 
as  record  evidence,  and  would,  lessen,  if  not 
destroy,  the  faith  of  the  public  in  the  verity 
and   permanence  of  public   records. 

This  court  in  the  case  of  Montgomery  v. 
Viers,  130  Ky.  701,  114  S.  W.  251,  in  ^dis- 
cussing  the  propriety  of  entering  a  mtnc  pro 
tunc  judgment,  after  an  extended  review  of 
the  whole  subject,  said: 

"The  entry  of  such  judgments  are  always 
to  protect  some  right  that  has  arisen  since 
the  judgment  was  delivered,  as  otherwise  a 
judgment  now  would  be  as  efficacious  as  if 
entered  then.  For  that  reason,  and  to  that 
end,  in  pursuance  of  the  maxims  just  quoted, 
the  courts  will  enter  a  judgment  which  was 
in  fact  rendered,  but  which  through  the  omis- 
sion of  the  clerk,  or  other  casualtv,  has  not 
been  recorded ;  but,  before  proceeding  to  order 
such  judgment  entered  as  of  the  date  of  its 
rendition,  strict  evidence  19  required  that  it 
was  then  so  rendered.  Therefore  the  rule 
is  that  such  judgment  can  be  entered  only 
upon  evidence  of  the  fact  of  its  rendition  con- 
tained in  the  record  itself.'' 

The  same  doctrine  has  since  been  upheld 
and  adopted  by  this  court  in  Ralls  v.  Sharp, 

140  Kv.  744,  131  S.  W.  908. 

We  conclude  therefore  that  the  entry  of  the 
nunc  pro  tunc  order  was  unauthorized  and 
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cannot  be  given  the  effect  now  claimed  for  it, 
and  that  the  court  should  have  on  the  trial 
sustained  the  motion  for  a  directed  verdict. 

However,  the  plaintiff  may  upon  the  return 
of  the  ease  amend  his  pleadings. 

The  judgment  is  reversed  with  directions 
to  grant  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  herewith. 

Extended  Opinion. 

(March  24,  1916.) 

169  Ky.  384;  183  S.  W.  903. 

[384]  TuBNESB,  J. — ^In  a  petition  for  an  ex- 
tension of  the  opinion  herein  our  attention 
has  been  called  to  the  fact  that  the  court  in- 
advertently failed  to  pass  upon  an  important 
question  of  evidence. 

On  the  trial  in  the  circuit  court  the  plain- 
tiff was  permitted  to  read  in  evidence,  over 
defendant's  objection,  the  franchise  granted 
to  appellant  which  required  "all  wires  upon 
poles  shall  be  not  less  than  twenty-five  feet 
above  the  ground  or  street,  and  shall  be 
placed  at  greater  or  less  height  or  at  such 
height  above  ground  when  and  whereover  so 
directed  by  said  city." 

[386]  It  is  apparent  that  this  provision 
of  the  franchise  only  had  reference  to  and 
should  be  applied  only  to  the  stringing  of 
wires  on  the  streets  or  highways  of  the  city 
and  not  to  the  placing  of  wires  on  private 
property  such  as  that  upon  which  the  acci- 
dent to  appellee  happened. 

The  court  properly  in  its  instruction  re- 
quired of  the  defendant  that  its  wires  should 
have  been  strung  on  the  property  in  question 
only  a  reasonably  safe  distance  above  the 
ground  for  the  protection  of  those  using  the 
same;  but  permitting  the  introduction  of  the 
provision  of  this  franchise  requiring  the  wires 
on  public  streets  to  be  twenty-five  feet  above 
the  ground  might  have  been,  and  probably 
was,  misleading  to  the  jury.  It  was,  there- 
fore, error  to  permit  this  provision  of  the 
franchise  to  be  read  in  evidence. 

The  opinion  is  extended  as  herein  indicated. 
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lilabilitj  of  One  MaintAinlas  EUotrlo 
Wires  o^er  PriTate  Property,  as  Dis- 
tinsi^I^^d  from  Hishwaj,  for  Injur- 
ies ReoeiTed  by  Adult  Coming  in  Con- 
taet  Therewitk* 

Scope  of  Note,  594. 
General  Principles: 

Duty  of  Electric  Company,  594. 
'   Persons  to  Whom  Duty  Is  Owed,  595. 

Contributory  Negligence,  696. 
Wires  Stning  Near  or  On  Building,  597. 
Wires  Strung  over  Vacant  lK)t,  602. 


Scope  of  Note, 

The  earlier  cases  relating  to  the  liability 
of  one  maintaining  electric  wires  over  private 
premises  for  injuries  received  by  an  adult 
coming  in  contact  therewith  are  reviewed  in 
the  notes  to  Braun  v.  Buffalo  General  Electric 
Co.  21  Ann.  Cas.  370;  and  Hebert  v.  Lake 
Charles  Ice,  etc.  Co.  100  Am.  St.  Rep.  505. 
The  present  note  discusses  the  more  recent 
decisions  on  that  subject.  . 

Oeneral  Rrineiplee, 

DUTT  OF   ELmOTBlC   COICPANY. 

'  The  law  imposes  on  those  who  make  it  their 
business  to  deal  in  electricity  by  conveying 
high  potency  currente  on  wires  maintained 
over  private  premises  to  see  to  it,  as  far  as 
the  utmost  care  will  make  it  possible,  that 
the  dangerous  agency  does  not  do  harm. 
Elias  V.  New  Iberia,  137  La.  691,  69  So.  141; 
Kinkelman  v.  Kansas  City  Electric  Light  Co. 
110  Mo.  App.  184,  85  S.  W.  99;  Williams  v. 
Fulton,  177  Mo.  App.  177,  164  S.  W.  247; 
Weir  V.  Haverford  Electric  Light  Co.  221  Pa. 
St.  611,  70  Atl.  874. 

The  degree  of  care  required  of  an  electric 
company  in  the  maintenance  of  its  transmis- 
sion line  over  private  premises  was  well 
stated  in  Card  v.  Wenatchee  Valley  Gas,  etc. 
Co.  77  Wash.  664,  137  Pac.  1047,  wherein  the 
court  said:  "It  se^ns  to  us  the  degree  of 
care  required  by  law  from  appellant  in  the 
handling  of  this  highly  dangerous  agency 
must  be  considered  in  connection  with  the 
question  of  its  negligence.  The  degree  of  care 
required  of  one  in  the  handling  of  a  more  or 
less  dangerous  agency  must  be  commensurate 
with  the  degree  of  danger  involved;  that  is, 
the  degree  of  care  which  must  be  exercised 
by  one  in  handling  an  agency  which  is  at- 
tended with  but  slight  danger  would  require 
but  a  moderate  degree  of  care;  while,  if  the 
agency  is  attended  with  great  danger,  and 
especially  if  it  is  such  as  to  destroy  human 
life,  the  care  must  be  of  the  highest  degree. 
This  view  is  well  expressed  by  Mr.  Croswell 
in  his  work,  The  Law  Relating  to  Electricity, 
at  §  234,  as  follows:  The  amount  of  care 
necessary  varies  with  the  danger  which  is 
incurred  by  negligence,  for  a  prudent  and 
reasonable  man  increases  his  care  with  the 
increase  of  danger.  If  but  little  danger  is 
incurred,  as,  for  instance,  when  the  wires 
carry  only  a  harmless  electric  current,  snch, 
for  instance,  as  the  telegraph  or  telephone  cur- 
rent, only  ordinary  care  may  be  required. 
While  if  the  wires  carry  a  strong  and  danger- 
ous current  of  electricity,  so  that  negligence 
will  be  likely  to  result  in  serious  accidents, 
imd  perhaps  death,  or  if  a  hkrmleis  wire  is 
in   dangerous   proximity   to  a  higk  tension 
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wire,  a  very  high  degree  of  care,  indeed,  the 
highest  that  human  prudence  is  equal  to,  is 
necessary.  This  is  particularly  true  of  elec- 
tric light  and  electric  railways  wires,  which 
carry  a  high  tension  current  often  of  great 
danger.  The  rule  is  thus  stated  in  a  case  in 
Massachusetts.  ''The  vigilance  and  attention 
required  must  conform  to  the  nature  of  the 
emergency  and  the  danger  to  which  others 
may  be  exposed,  and  is  always  to  be  judged 
of  according  to  the  subject-matter,  the  dan- 
ger and  force  of  the  material  under  the  de- 
fendant's charge."*  This  is  in  harmony 
with  the  views  generally  expressed  in  the  de- 
cisions of  the  courts." 

In  Thomas  v.  Wheeling  Electrical  Co.  54 
W.  Va.  395,  46  S.  E:  217,  the  court  said: 
"  'A  company  maintaining  electrical  wires, 
over  which  a  high  voltage  of  electricity  is 
conveyed,  rendering  them  highly  dangerous 
to  others,  is  under  the  duty  of  using  the 
necessary  care  and  prudence  at  places  where 
others  may  have  the  right  to  go,  either  for 
work,  business  or  pleasure,  to  prevent  injury. 
It  is  the  duty  of  the  company,  under  such 
conditions,  to  keep  the  wires  perfectly  insu- 
lated, and  it  must  exercise  the  utmost  care 
to  maintain  them  in  this  condition  at  such 
places.'  Joyce  on  Electric  Law,  section  445; 
1  Thompson  on  Negligence,  section  800." 

The  placing  of  an  electric  light  wire  direct- 
ly above  and  within  a  few  feet  of  a  wire 
clothesline,  so  that  the  ordinary  and  custom- 
ary lifting  of  the  clothesline  with  a  pole 
would  bring  the  two  in  contact,  has  been  held 
to  constitute  negligence.  Elias  v.  New 
Iberia.  137  La.  691,  69  So.  141. 

The  liability  of  a  municipal  corporation 
which  lawfully  engages  in  the  business  of 
operating  an  electric  light 'plant  both  for  the 
purpose  of  furnishing  light  for  its  own 
streets  and  for  other  public  places,  and  for 
the  purpose  of  selling  light  to  its  inhabitants, 
is  governed  by  precisely  the  same  rules  as 
are  applicable  to  a  private  corporation  or 
individual  when  engaged  in  conducting  a 
similar  enterprise.  See  the  notes  to  Davoust 
V.  Alameda,  9  Ann.  Gas.  847;  and  Young  v. 
Gravenhurst,  Ann.   Gas.   1912B  812. 

Persons  to  Whom  Dutt  Is  Owed. 

It  has  been  held  that  an  electric  company 
owes  no  duty  to  a  trespasser  who  is  injured 
by  coming  in  contact  with  its  electric  wires 
strung  over  private  premises.  Henderson  t. 
Ashby,  179  Ky.  507.  200  S.  W.  981 ;  Kodgera 
V.  Union  Light,  etc.  Co.  (Ky.)  123  S.  W. 
.293.  See  also  Harn  v.  Cedar  Valley  Electric 
Co.  (la.)  165  N.  W..428.  And  see  the  re- 
ported case. 

In  Henderson  v.  Ashby,  siipra,  it  appeared 
ttat  the  wires  of  a  city  electric  light  plant 
became  detached  f rotti  a'  residence  and  lav  on 


the  ground  in  the  garden.  The  plaintiff  re- 
ceived a  severe  shock  therefrom.  It  was  held 
that  as  the  accident  happened  on  private 
premises  the  liability  of  the  city  depended  on 
whether  the  plaintiff  was  a  mere  trespasser, 
or  had  a  legal  right  to  be  on  the  premises. 
As  it  appeared  that  he  was  on  the  premises 
at  the  invitation  of  the  tenants,  but  that 
their  tenancy  and  possession  were  confined  to 
the  stable  and  stable  lot  and  that  the  garden 
was  not  covered  by  the  lease,  it  was  held 
that  the  trial  court  should  have  held  as  a 
matter  of  law  that  the  plaintiff  was  a  tres- 
passer, and  should  have  directed  a  verdict  in 
favor  of  the  defendant. 

In  Rodgers  v.  Union  Light,  etc.  Co.  (Ky.) 
123  S.  W.  293,  the  evidence  offered  to  sustain 
the  charge  that  the  electric  light  com- 
pany was  guilty  of  negligence  was,  in  sub- 
stanccy  as  follows:  George  Rodgers  was  en- 
gaged by  a  contractor  to  assist  in  erecting  a 
metal  smokestack  on  the  property  of  the 
Crawley  Manufacturing  Company.  On  the 
south  side  of  the  land  owned  by  this  company 
there  was  an  alley,  and  on  the  opposite  side 
of  the  alley  from  the  Crawley  property  the 
defendant  company  had  erected  a  pole,  on  the 
crossarms  of  which  its  electric  wires  were 
placed.  The  pole  was  placed  close  to  a  coal 
shed  located  on  the  alley,  and  the  crossarms 
extended  over  the  roof  and  some  four  feet 
above  it.  The  contractor  for  whom  Rodgers 
was  working,  without  the  knowledge  or  con- 
sent of  the  defendant  company,  had  fastened 
a  guy  line  used  in  the  erection  of  the  smoke- 
stack to  this  pole,  and  Rodgers  and  another 
employee  of  the  contractor  were  directed  by 
him  to  loosen  this  line.  In  performing  this 
service  they  placed  a  ladder  against  the  pole, 
and  Rodgers,  who  had  obtained  permission 
jfrom  the  owner  of  the  coal  shed,  climbed 
upon  the  roof,  and  putting  one  foot  on  the 
ladder,  with  the  other  resting  on  the  roof, 
attempted  to  unfasten  the  guy  line.  While 
thus  engaged  his  foot  slipped,  and  in  an 
effort  to  save  himself  from  falling  he  caught 
hold  of,  or  his  hand  came  in  contact  with, 
one  of  the  electric  wires  that  was  not  properly 
insulated,  and  he  was  instantly  killed  by  the 
shock.  The  court  said:  "If  the  appellee 
company  was  under  any  duty  to  Rodgers  to 
keep  the  wires  safely  insulated  fOr  his  pro- 
tection at  the  place  where  they  were  touched 
by  him,  the  case  should  have  gone  to  the 
jury;"  but  in  our  opinion  the  company  did 
not  owe  Rodgers  any  duty  whatever  at  the 
time  and  place  he  was  injured  and  killed. 
So  far  as  th6  company  was  concerned,  he  was 
a  trespasser,  pure  and  simple.  He  had  no 
right  whatever  to  be  upon  or  about  the  pole 
or  vKres  at  the  place  he  was.  In  more  than 
one  case  we  have  held  that  eleotrie  companies 
are  o*bligated  to  exercise  the  highest  de^j^r^ 
of  cate  to  maJce  aiid  keep -insulation -pefrfe<it 
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at  places  where  people  have  the  right  to  go 
on  business  or  pleasiure.  .  .  .  And  if  the 
defectively  insulated  wire  had  injured  a  per- 
son who  had  the  right  to  go  about  it,  or  if  it 
had  been  located  in  a  place  where  persons 
bent  on  pleasure  or  business  might  reasonably 
be  expected  to  come  in  contact  witli  it,  the 
company  would  be  liable  in  damages  for  any 
injuries  sustained  by  its  failure  to  keep  the 
wires  properly  insulated.  The  wire  was 
several  feet  from  the  ground,  and  there  is 
no  claim  that  Rodgers  or  his  employer  had 
any  right  to  put  a  ladder  against  the  pole  or 
tie  a  rope  around  it  or  in  any  manner  touch 
it.  The  fact  that  Kodgers  went  upon  the 
roof  of  the  house  with  the  permission  of  the 
owner  does  not  help  his  case.  He  did  not  go 
upon  the  roof  for  the  purpose  of  attending 
to  any  duty  or  business  in  connection  with 
the  roof,  lie  merely  used  the  roof  as  a  means 
in  connection  with  the  ladder  to  enable  him 
to  unloosen  the  rope  from  the  pole.  So  that 
what  the  liability  of  the  company  would  be 
if  Rodgers  had  gone  upon  the  roof  to  repair 
it,  or  on  some  other  errand  not  connected  with 
the  wrongful  use  of  the  pole,  is  not  pre- 
sented." 

In  Harn  v.  Cedar  Valley  Electric  Co.  (la.) 
165  N.  W.  428,  the  defendant  electric  com- 
pany requested  the  court  to  instruct  the  jury 
in  substance  that  if  they  found  from  the  evi- 
dence that  the  plaintiff  was  ordered  not  to 
paint  around  the  wires,  but  to  leave  that 
portion  of  the  mill  unpainted,  then  the  plain- 
tiff in  painting  the  same  was  a  trespasser, 
acting  beyond  the  scope  of  his  authority, 
and  could  not  recover  under  the  evidence. 
The  court  held  that  the  instruction  was  too 
broad  and  was  not  justified  by  the  evidence 
which  showed  that  the  language  used  was 
intended  as  a  warning  rather  than  a  direc- 
tion to  the  plaintiff  not  to  paint  in  the 
vicinity  of  the  wires. 

In  the  reported  case,  it  appeared  that  the 
plaintiff,  an  actor,  was  employed  by  a  com- 
pany which  rented  a  vacant  lot  and  gave 
nightly  exhibitions  in  a  tent  erected  therein. 
Tlie  defendant's  electric  wires  ran  in  the 
lot,  but  were  not  used  by  the  amusement 
company.  A  wagon  loaded  with  benches  hav- 
ing come  in  contact  with  the  wires,  and  been 
baited,  the  plaintiff  jumped  on  the  wagon, 
and  came  in  contact  with  the  wires,  whereby 
he  was  thrown  from  the  wagon  and  injured. 
It  is  held  that  as  he  clearly  was  not  a  tres- 
passer on  the  lot«  the  liability  of  the  electric 
company  depended  on  whether  he  was  a 
mere  volunteer  or  trespasser  when  he  climbed 
on  the  wagon.  His  written  contract  of  em- 
ployment imposed  no  such  duty  on  him,  but 
his  evidence  showed  that  he  was  expected  to 
give  such  aid.  In  view  of  this  conflict  in  the 
evidence,  it  is  held  that  the  question  should 
have  been  submitted  to  the  jury,  with  instruc- 


tions that  they  must  believe,  before  they 
could  tind  a  verdict  for  the  plaintiff,  that  he 
was  engaged  in  the  line  of  his  duty  at  the 
time  of  the  accident. 

COXTBIBUTOBT    NEGLIGENCE. 

The  question  of  the  contributory  negligence 
of  a  person  injured  by  coming  in  contact  with 
electric  wires  strung  over  private  premises 
is  one  of  fact  for  the  jury.  Harn  v.  Cedar 
Valley  Electric  Co.  (la.)  165  N.  W.  428; 
Steindorff  v.  St.  Paul  Gaslight  Co.  92  Minn. 
496,  100  N.  W.  221;  Keith  v.  Payne,  164 
App.  Div.  642,  150  N.  Y.  S.  37. 

So,  where  a  person  engaged  in  painting  a 
mill  received  warning, of  the  dangerous  char- 
acter of  the  wires  and  the  risk  incident  to 
working  in  the  immediate  vicinity  thereof, 
it  was  held  to  be  a  question  of  fact  for  the 
jury  whether  he  was  guilty  of  contributory 
negligence.  Harn  v.  Cedar  Valley  Electric 
Co.    (la.)    166  N.  W.  428. 

But  where  the  evidence  shows  that  there 
was  no  contributory  negligence  as  a  matter 
of  law,  there  can  of  course  be  no  recovery. 
Dorough  V.  Alabama  Power  Co.  (Ala.)  76 
So.  963;  Haertel  v.  Pennsylvania  Light,  etc. 
Co.  219  Pa.  St.  640,  69  Atl.  282;  Weir  v. 
Haverford  Electric  Light  Co.  221  Pa.  St.  611,  ' 
70  Atl.  874.  In  the  case  first  cited  the  evi- 
dence  showed  that  the  plaintiff's  intestate  was 
working  on  an  inclined  trestle,  covered  with 
a  sheet  iron  roof  under  which  ran  a  convevor 
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belt,  and  on  either  side  of  which  was  a  plank 
walkway  for  employees.  The  eaves  of  the 
roof  were  about  eight  feet  above  the  floor 
and  projected  about  a  foot  beyond  the  walk- 
ways. The  plaintiff^s  intestate  and  his  as- 
sistants were  engaged  in  putting  up  steel  hand 
rails  along  the  outer  side  of  the  walk,  as  a 
protection  to  employees  using  them,  and  were 
working  at  a  point  about  forty  feet  above  the 
ground,  and  about  the  point  where  the  defend- 
ant's power  wire  passed  over  the  trestle  about 
twelve  or  twenty-four  inches  above  the  comb 
of  its  roof.  The  intestate  was  handling  a 
rail  about  thirteen  feet  long,  and  its  proper 
adjustment  required  that  its  ends  should  be 
reversed,  and  this  was  done  by  standing  at 
the  outer  side  of  the  walkway  and  turning 
the  piece  over  dear  of  the  eaves.  While  he 
was  so  doing  the  upper  end  struck  the  power 
wire,  which  was  not  insulated,  and  conducted 
the  current  into  his  body.  The  evidence 
showed  without  dispute  also  that  though  the 
intestate  had  worked  at  his  job  only  a  few 
days  at  most,  yet  he  knew  of  the  presence 
of  the  power  wires  at  that  point;  that  be 
had  been  warned  by  the  chief  electrician  of 
the  cement  company  the  day  before  his  injury 
that  if  he  touched  the  wires  with  those  steel 
pieces  it  would  kill  him,  at  there  waa  22,000 
volts  on  the  line,  and  that  the  intestate  hii 
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self  to}d  his  assUtants  in  the  forenoon  of 
the  day  of  his  injury  that  if  they  got  mixed 
up  with  those  things — the  wires — they  would 
get  a  heavy  voltage,  about  22,000  volts.  The 
court  held  that  it  must  be  concluded  as  a 
matter  of  law  that  the  plaintiff's  intestate 
was  guilty  of  such  contributory  negligence  as 
to  prevent  any  recovery  from  the  alleged  neg- 
ligence of  the  defendant  electric  company; 
conceding  without  deciding,  that  the  defend- 
ant electric  company  was  guilty  of  negligence 
in  maintaining  its  high  power  wires  in  such 
close  proximity  to  the  inclined  trestle  on 
which  the  intestate  was  working. 

In  Elias  v.  New  Iberia,  137  La.  691,  69  So. 
141,  it  appeared  that "  the  wire  of  a  city 
electric  light  plant,  instead  of  being  strung  as 
high  as  possible,  and  as  close  to  the  house 
as  possible,  so  as  to  be  as  much  as  possible 
out  of  the  way,  was  strung  in  such  a  way  that 
the  clothesline  which  was  already  there  would 
come  into  contact  with  it  when  lifted  by 
means  of  a  pole.  The  lifting  of  the  clothes- 
line was  pleaded  as  contributory  negligence 
on  the  part  of  the  plaintiff's  wife,  who  was 
killed  by  the  shock  on  the  wire  and  the 
clothesline  coming  into  contact  with  each 
other.  However,  the  court  held  that  a  person 
who  incurred  a  danger  hidden  and  unknown, 
and  which  he  or  she  was  under  no  obligation 
to  have  knowledge  of,  could  not  in  the  nature 
of  things  be  said  to  have  been  negligent. 
See  also  the  cases  cited  in  the  two  following 
subdivisions,  with  respect  to  contributory  neg- 
ligence in  coming  into  contact  with  an  elec- 
tric wire. 

Wires  Strung  Near  or  On  Building, 

In  the  cases  discussihs;  the  liability  of  one 
maintaining  electric  wires  over  the  private 
property  of  another  with  his  consent,  for 
injuries  received  by  an  adult  coming  in  con- 
tact therewith,  it  has  ordinarily  appeared 
that  the  electric  wires  in  question  were  at- 
tached to  some  part  of  a  house  or  running 
so  near  the  house  tiiat  a  person  at  work  on 
the  house  was  injured  by  coming  In  contact 
with  them.  The  recent  cases  support  the  rule 
that  if  under  such  circumstances  an  injury  is 
due  to  the  failure  of  the  electric  company  to 
place  the  wires  properly  with  respect  to  the 
safety  of  persons  who  may  be  rightfully  at 
Work  on  the  house,  or  to  its  failure  to  keep 
the  wires  properly  insulated,  the  company  is 
liable  in  damages  for  the  injury  unless  the 
person  injured  is  guilty  of  contributory  neg- 
ligence. Ham  V.  Cedar  Valley  Electric  Co. 
^la.)  165  N.  W.  428;  Steindorff  v.  St.  Paul 
Gaslight  Co.  92  Minn.  496,  100  N.  W.  221; 
Winkelman  v.  Kansas  City  Electric  Light 
Co.  110  Mo.  App.  184,  86  S.'W.  99:  Williams 
▼.  Pulton,  177  Mo.  App.  177,  164  S.  W.  247; 
Hoohel    V.    Union    Electric    Ligrht.    etc.    Co. 
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(Mo.)  188  S.  W.  1135;  Yeager  v.  Edison 
Electric  Co.  246  Pa.  St  434,  92  Atl.  500; 
1  homas  v.  Wheeling  Electrical  Co.  54  W.  Va. 
395,  46  S.  E.  217.  See  also  Wales  v.  Pacific 
Electric  Motor  Co.  130  Cal.  521,  62  Pac.  932, 
1120.  Compare  Smith  v.  East  End  Electric 
Light  Co.  198  Pa.  St.  19,  47  Atl.  1123. 

In  Williams  v.  Fulton,  supra,  it  appeared 
that  the  plaintiff  was  injured  by  coming  in 
contact  with  an  electric  light  wire  maintained 
by  the  defendant  city,  and  alleged  not  to  have 
been  properly  insulated,  under  the  following 
circumstances,  as  detailed  bv  the  court: 
"Plaintiff  was  engaged,  with  others,  in  paint- 
ing William  Woods  College,  the  building  be- 
ing lighted  with  electricity  through  defend- 
ant's electric  plant.  That  part  of  the  col- 
lege known  as  the  dining  room  building,  is 
two  stories  high  with  a  slanting  roof,  there 
being  a  gutter  at  the  eaves,  about  a  foot  wide. 
The  wires  entered  all  the  buildings,  our  pres- 
ent concern  being  with  those  which  attached 
to  a  dormer  window  on  one  building  and^ 
thence  to  a  high  post,  ran  along  parallel  with 
the  gutter  on  the  dining  room  roof  and  in 
such  position  and  distance  from  the  gutter  as 
to  make  possible  contact  with  one  walking 
along  the  gutter.  Plaintiff  and  his  compan- 
ion were  doing  the  work  on  the  side  of  the 
dining  room  by  means  of  a  swinging  platform 
held  by  ropes  and  hooks,  the  latter  being 
hooked  over  the  edge  of  the  gutter.  As  the 
work  progressed  it  became  necessary  to  move 
the  hooks  and  plaintiff  went  to  the  roof  of 
the  dining  room  for  that  purpose.  He  walked 
along  the  gutter  leaning  over  towards  the 
roof  with  one  hand  touching  and  sliding  along 
it  and  the  other  hand  hanging  bv  his  side. 
As  he  reached  the  point  in  the  gutter  where 
one  of  the  hooks  was  attached,  by  some  means 
his  thumb  and  finger  came  in  contact  with 
the  wire,  from  which  he  received  such  severe 
shock  as  to  cause  him  to  collapse  and  fall  to 

the  ground  nearly  thirty  feet  below  receiving 
severe  injury."  The  court  said:  "There  was 
abundant  evidence  that  plaintiff  was  seen  to 
come  into  contact  with  the  wire,  a  flash  was 
seen  and  he  immediatelv  fell.    There  was  also 

• 

evidence  tending  to  show  defective  insulation. 
.  ■ .  .  It  was  clearly  proper  for  the  court 
to  admit  evidence  of  the  defendant's  having 
strunjy  the  wires  over  the  citv.  That  was  a 
proper  foundation  and  introduction  to  the 
case.  And  there  was  evidence  tending  to  show 
that  the  wire?*  at  the  college  had  been  for  a 
long  time  in  the  condition  they  were  at  time 
of  contact.  There  is  no  ground  as  matter  of 
fact  for  the  objection  to  the  admission  of 
Fisher's  testimony  as  to  identitv  of  wire, 
especially  when  connected  with  other  evi- 
dence. The  testtmnnv  of  Price  tended  to  show 
the  city's  exercise  of  auttioritv  over  th^  wires 
and  was  proper.  It  is  said  that  taking  plain- 
tiff's testimony  as  true  that  he  walked  along 
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the  gutter  leaning  over  toward  the  roof,  it 
would  have  been  impossible  for  him  to  have 
touched  the  wires  in  the  distance  they  were 
from  the  gutter.  It  is  true  that  if  some 
statements  of  ^the  location  of  the  wires  are 
to  be  accepted  as  exact  and  other  statements 
of  plaintiff  as^  also  exact,  it  would  be  diffi- 
cult to  understand  how  he  touched  the  wire. 
But  it  has  been  shown  that  plaintiff  had  to 
walk  along  the  gutter  in  a  certain  position  in 
order  to  avoid  the  wires  and  credible  wit- 
nesses saw  the  contact;  and  the  result  of  two 
trials  has  shown  a  belief  in  the  two  juries 
that  he  did  actually  come  in  contact.  Seem- 
ingly inconsistent  matters,  each  allied  to  be 
facts,  are  to  be  reconciled  by  juries  and  not 
the  courts.  So  the  evidence  of  a  young  wo- 
man is  said  to  be  incredible  when  she  stated 
she  saw  the  contact  of  the  hand  and  wire 
and  immediately  a  flash  of  fire.  It  may  be 
true  that  she,  in  her  concern  at  the  catafr- 
trophe,  may  have  conceived  an  exaggerated 
idea  of  the  extent  of  what  she  saw,  yet  we 
discover  nothing  to  justify  us  in  saying  that 
her  testimony  as  a  matter  of  law  should  have 
been  rejected  by  the  jury.  .  .  .  We  are 
well  satisfied  with  the  court's  action  in  refus- 
ing defendant's  demurrer  to  the  evidence  on 
the  ground  of  no  negligence  shown  in  the 
city.  It  is  true  the  wires  were  high  above  the 
ground,  but  the  great  number  of  injuries  in- 
flicted by  electric  wires  strung  near  the  sides, 
or  roofs  of  buildings,  many  of  which  find  their 
way  to  appellate  courts,  is  sufiicient  to  show 
that  care  should  be  taken  to  protect  those 
compelled  to  go  near  them  in  the  performance 
of  labor  on  and  about  buildings;  and  the 
cases  already  cited  show  the  great  degree  of 
care  required  of  those  maintaining  such 
wires." 

In  Goebel  v.  Union  Electric  Light,  etc.  Co. 
(Mo.)  188  S.  W.  1135,  the  action  was  for 
personal  injuries  alle^d  to  have  .been  re- 
ceived by  the  plaintiff  while  working  as  a 
tinner  on  a  cornice  of  a  building,  by.  reason 
of  his  having  sustained  a  shock  by  coming  in 
contact  with  a  wire  maintained  by  the  de- 
fendant and  carrying  an  electric  current.  The 
answer,  after  a  general  denial,  pleaded  the 
contributory  negligence  of  the  plaintiff  in  that 
''by  the  ordinary  use  of  his  sense  of  sight, 
plaintiff  could  have  seen  the  wire  with  which 
he  came  in  contact,  and  by  the  exercise  of 
ordinary  care  and  caution  could  therefore 
have  avoided  touching  the  same  and  thus 
have  avoided  the  accident  and  injury."'  The 
court  stated  the  facts  as  follows:  "Plaintiff, 
at  the  time  of  the  accident,  was  a  tinner  and 
cornice  worker  employed  by  one  Ogden,  who> 
on  the  date  of  the  accident,  had  sent  him  to 
repair  the  cornice  of  a  house,  .  .  .  the 
house  fronting  on  Botanical  avenue  and  its 
rear  flush  with  a  public  alley  running  east 
and   west   through   the   block,   being  on   the 


south  side  of  the  alley.    Plaintiff  was  working 
on  the  cornice  on  the  rear  of  the  building  on 
this  alley  when  he  received   the  injury   for 
which  he  brings  his  action.     On  the  day  in 
question  plaintiff  went  to  the  premises  with 
a  helper  or  apprentice.     He  placed  a  long 
ladder   against  the   rear   end   of   the   house, 
reaching  to  within  a  short  distance  of  and 
below  the  roof.     The  building  was  a  three- 
story  one.    He  put  the  ladder  in  position  in 
the  alley,  its  top  resting  on  the  rear  wall  of 
the  building  up  to  the  cornice,  the  foot  of  the 
ladder  on  the  pavement  of  the  alley  and  about 
four  or  five  feet  away  from  the  rear  wall  of 
the  building.    The  ladder  was  about  40  feet 
long.    There  were  a  number  of  electric  wires, 
one  of  them  belonging  to  the  Bell  Telephone 
Company,  the  others — at  least  six,  although 
a  witness  said  more — strung  along  arms  on 
posts  through  the  alley.     When  the  ladder 
was  in  position,  the  electric  wires  were  out- 
side the  ladder  and  the  telephone  wire  or 
wires  inude  of  it,  or,  as  plaintiff  testified,  the 
live  wires,  meaning  the  electric  light  wires, 
were  outside  of  the  ladder  and  the  telephone 
wire  or  wires  inside  of  the  ladder,  between 
the  ladder  and  the  wall.    The  telephone  wire, 
which  was  a  little  wire,  ran   along  almost 
against  the  wall.    Plaintiff  had  what  is  called 
a  'jack,'  which  was  a  seat  or  stand  attached 
to  the  rung  of  the  ladder  by  means  of  hooks. 
When  it  was  hooked  on,  the  man  working 
either  stood  or  sat  on  it  to  do  his  work.    The 
wires  were  underneath  the  jack,  a  little  below, 
not  quite  a  foot  below  his  feet  when  he  was 
on  the  jack,  which  was  about  six  inches  above 
the  wires.     The  helper  being  on  top  of  the 
roof,  handed  the  jack  down  to  plaintiff,  who 
hooked  it  q;n  the  rung  of  the  ladder  near  the 
top  and  was  just  putting  his  leg  over  it  when, 
as  he  testified,  he  saw  a  flash  which  flashed 
all  over  him  and  hit  him  and  threw  him  off 
the  ladder  and  down  into  the  alley,  a  fall  of 
thirty-six  or  thirty-eight  feet.     He  testified 
that  he  noticed  the  wires  at  the  time  he  was 
going  up  and  fixing  the  jack;  saw  that  they 
were  'ragged  and  fuzzy,'  but  did  not  see  any 
bare   wire;    had   been   working  about  wires 
for   about   twenty-five  years.     Asked    if  he 
knew  the  result  of  touching  wires  improperly 
insulated,  he  said  that  you  could  touch  them 
and  never  know  they  are  any  different;  that 
there  is  no  danger  in  them ;  where  the  insula- 
tion is  imperfect,  however,  he  thought  they 
were  very  dangerous.    ...    It  was  in  evi- 
dence that  the  wires  had  been  exposed  to  a 
fire  some  weeks  before  plaintiff's  injury  (but 
of  this  plaintiff  was  not  aware),  and  that  a 
report  of  possible  danger  to  them  had  been 
made  to  defendant,  by   its  employees,  who 
examined  them  after  the  fire  but  did  nothing 
to  repair  the  damage,  although  it  was  admit- 
ted that  the  insulation  had  been  so  heated  by 
the  fire  that  there  were  drops  on  the  under 
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.    .    The  foreman  of  a      or  belief  that  this  fuzzy  and  ragged  condition 


side  of  the  wires.  .  .  . 
department  of  defendant  testified  he  bad  ex- 
amined the  premises  after  the  accident  and 
found  everything  all  right;  saw  that  the 
insulation  had  melted  and  formed  drops  like 
icicles  but  that  the  insulation  had  not  been 
burned  off  on  any  of  the  wires;  that  there 
was  plenty  of  protection  when  he  looked  at 
the  wires;  with  the  outside  braid  to  weather- 
proof the  wire,  it  was  amply  protected;  that 
the  compound  had  not  melted  sufficiently  to 
affect  the  insulation;  there  was  not  enough 
gone  to  make  the  conditioti  such  as  to  shock 
anybody;  to  have  caused  that,  all  the  com- 
pound would  have  to  melt  off  as  well  as  the 
insulation  be  taken  from  the  wires."  The 
court  said:  "The  points  made  in  the  brief 
of  learned  counsel  for  appellant  are  three. 
First,  that  plaintiff  was  experienced  in  work- 
ing among  electric  wires;  that  he  had  testi- 
ficsi  that  he  examined  the  wires  before  the 
accident  and  found  them  imperfect  and  dan- 
gerous and  fully  realized  the  danger,  and 
according  to  his  testimony  the  wires  were  in 
constant  view  while  he  was  engaged  in  his 
work.  Such  facts,  it  is  claimed,  admitted  by 
plaintiff,  established  contributory  negligence 
which  should  have  prevented  the  instruction. 
The  second  and  third  points  made  are,  in 
substance,  that  the  instructions  given  to 
plaintiff  are  erroneous  in  assuming  that  the 
wire  or  wires  with  which  plaintiff  claims  he 
came  in  contact  belonged  to  defendant.  This, 
it  is  argued,  was  a  fact  in  issue,  and  should 
have  been  left  to  be  found  by  the  jury  upon 
the  evidence.  It  is  further  urged  that  the 
second  instruction  given  was  erroneous  in 
Bubmitting  to  the  jury  the  question  of  wheth- 
er plaintiff  knew,  or  by  experience  of^  the 
ordinary  care  could  have  discovered,  the  con- 
dition of  the  wires  with  which  he  claims  to 
have  come  in  contact  when  he  testified  that 
he  not  only  could  have  discovered  such  con- 
dition but  that  he  actually  did  discover  and 
knew  the  condition  and  realized  the  danger. 
Considering  the  first  point  made  it  is  to  be 
said  that  while  it  is  true  that  plaintiff  was 
experienced  in  working  among  electric  wires, 
and  that  he  testified  that  he  had  examined 
the  wires  before  the  accident,  it  does  not 
appear  from  his  own  testimony  that  he  found 
the  wires  imperfect  and  dangerous,  and  hence 
fully  realized  the  danger  of  coming  in  con- 
tact with  them.  It  is  also  true  that  he  tes- 
tified that  the  wires  were  in  constant  view 
while  he  was  engaged  in  his  work,  but  the 
evidence  does  not  show  that  plaintiff  was 
avare  that  the  fuzzy  and  ragged  condition 
which  he  noticed  on  some  of  the  wires  was 
^ngerous  or  materially  affected  the  insu- 
lation. His  testimony  was  very  positive  that 
he  knew  that  a  wire  which  was  improperly 
or  imperf^tly  insulated  was  dangerous,  but 
this  is  far  from  testifying  to  any  knowledge 


affected  the  insulation,  and  he  most  certainly 
did  not  testify  that  the  presence  of  this 
ragged  and  fuzzy  condition  rendered  the  in- 
sulation so  imperfect  as  to  make  the  wires 
dangerous.  To  the  contrary,  the  evidence  of 
the  defendant's  own  witnesses  is  emphatic 
and  polutive  to  the  effect  that  where  these 
wires  were  fuzzy  and  ragged,  the  insulation 
while  somewhat  thinner  was  not  destroyed 
and  was  not  in  such  condition  as  to  render 
contact  with  the  wires,  even  at  that  place, 
and  even  if  that  was  where  plaintiff  came  in 
contact  with  the  wire,  of  which  there  is  no 
proof,  dangerous.  In  brief,  the  evidence  is 
clear,  positive  and  to  the  effect  that  so  far 
as  plaintiff  was  concerned,  he  was  not  aware 
of  any  danger  which  would  come  to  him  from 
contact  with  any  of  these  wires.  .  .  .  Be- 
yond question  plaintiff  received  a  shock  from 
electricity,  thrown  into  him  by  his  coming  in 
contact  with  these  wires.  That  of  itself, 
according  to  the  testimony  of  defendant's  own 
witnesses,  conclusively  proves  that  there  was 
defective  insulation  somewhere  in  the  wires  a; 
some  point  with  which  plaintiff  in  some  man- 
ner came  in  contact,  having  the  effect,  possi- 
bly of  a  grounded  wire,  and  so  deflecting  the 
current  of  electricity  from  the  wire  into  and 
through  the  body  of  the  plaintiff.  It  is  very 
clear  from  a  consideration  of  the  testimony 
of  plaintiff  that  he  was  entirely  unaware  of 
any  condition  of  the  vnre  which  would  pro- 
duce any  sueh  result.  This  applies  to  the 
third  point  made  against  the  second  instruc- 
tion to  the  effeet  that  it  was  erroneous  in 
submitting  to  the  jury  the  question  of  wheth- 
er plaintiff  knew  or  by  the  exercise  of  ordi* 
nary  care  could  have  discovered  the  condition 
of  the  wires  with  which  he  claimed  to  have 
come  in  contact,  it  being  claimed  that  this 
followed  when  he  testified,  as  it  is  claimed, 
that  he  not  only  could  have  discovered  such 
condition  but  that  he  actually  did  discover  it, 
and  knew  the  condition  and  realized  the  dan- 
ger. We  do  not  understand  that  the  testi- 
mony of  plaintiff  himself  bears  any  such  con- 
struction. To  repeat,  all  that  he  testified  to 
knowing  was  of  the  ragged  and  fuzzy  condi- 
tion which  he  saw  on  some  of  the  wires.  As 
to  that,  the  testimony  of  defendant's  own  wit- 
nesses, its  ovm  employees,  is  clear,  that  that 
ragged  and  fuzzy  condition  was  no  proof  of 
impairment  of  the  insulation,  and  that  in 
fact  the  insulation  at  these  points  was  not 
affected.  Therefore,  the  presence  of  the  fuzzy 
and  ragged  covering  could  not  have  been  a 
sign  of  danger  to  the  plaintiff,  even  assuming 
that  he  was  an  expert  in  such  matters,  as 
here  argued.  The  remaining  point  argued 
against  the  instructions,  is  that  they  as- 
sumed that  the  wire  or  wires  with  which 
plaintiff  came  in  contact  belonged  to  the 
defendant.     We  do  not  think  these  instruc- 
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tions  bear  that  construction.  The  effect  of 
each  of  them  was  to  instruct  the  jury  that 
they  were  to  find  by  their  verdict,  before 
they  could  find  for  plaintiff,  whether  or  not 
plaintiff  had  come  in  contact  with  the  wire 
or  wires  in  question  and  as  to  whether  the 
wire  he  came  in  contact  with  was  the  wire  or 
wires  of  the  defendant.  That  is  verv  far 
from  assuming  as  a  fact  that  the  wires  were 
those  of  the  defendant.  Moreover,  the  case 
was  conducted  in  the  trial  court  entirely  upon 
the  theory  that  the  wires  to  which  the  inquiry 
was  directed  and  to  the  condition  of  which 
the  testimony  was  adduced,  were  the  wires 
of  this  defendant.  In  point  of  fact,  it  was 
not  seriously  disputed  in  the  trial  of  the  case 
that  the  wire  or  wires  through  which  plain- 
tiff received  his  injury,  were  other  than  those 
of  the  defendant.  All  of  its  testimony  went 
to  show  that  the  condition  of  its  wires,  and 
the  inference  to  be  drawn  from  the  testimony 
of  plaintiff  himself  and  of  witnesses  for  the 
defendant,  was  to  the  effect  that  there  were 
wires  on  the  poles  and  arms  belonging  to  the 
appellant  and  to  the  Bell  Telephone  Company 
and  there  was  no  pretense  that  wires  of  any 
other  person  or  corporation  were  on  these 
poles  or  arms.  It  was  further  in  evidence 
that  the  wire  of  the  Bell  Telephone  Company 
was  practically  against  the  wall  of  the  build- 
ing and  was  not  the  wire  with  which  plain- 
tiff came  in  contact.  While  there  may  not 
have  been  positive  testimony  to  this  effect, 
there  was  testimonv  of  such  a  character  as  to 
the  ownership  as  warranted  the  jury  in  find- 
ing that  the  wires  from  which  plaintiff  re- 
ceived the  shock  and  his  injury  were  those 
of  the  defendant." 

In  Yeager  v.  Edison  Electric  Co.  246  Pa. 
St.  434,  92  Atl.  500,  the  court  said,  "When 
this  case  was  here  before  (242  Pa.  St.  101, 
103),  we  said,  by  our  Brother  Potter:  'The 
plaintiff  .  .  .  was  engaged  in  painting  the 
outside  of  a  small  brick  building.  The  wires 
of  the  defendant  company  entered  the  build- 
ing. .  .  .  iTie  plaintiff  was  standing  upon 
a  ladder  ...  in  the  immediate  vicinity 
of  the  wires.  In  shifting  his  position  his 
shoulder  came  in  contact  with  one  of  the 
wires,  resulting  in  his  receiving  a  serious 
electric  shock  which  caused  permanent  in- 
jury. The  wires  were  covered  with  some 
material,  and  the  plaintiff  apparently  took  it 
for  granted  that  they  were  safely  insulated. 
The  result  showed  that  this  was  not  the  case 
.  .  .  The  plaintiff  was  not  working  at  a 
point  where  the  wires  were  hanging  out  of 
di'dinary  reach,  but  was  engaged  at  tlie  point 
where  the  wires  entered  the  building,  and  the 
nature  of  his  employment  seems  to  have  made 
it  necessary  for  him  to  approach  the  wires 
closely.  One  who  is  brought  by  his  employ- 
thent  in  close  proximity  to  electric  wires 
which   are   apparently    In^ilated,    cannot    be 


fairly  charged  with  contributory  negligence 
in  coming  in  contact  with  the  wires,  unless 
the  contact  was  the  result  of  heedlessness,  or 
of  his  own  lack  of  proper  precautions,  for  his 
safety.     Prudence  requires   those   in   control 
of  a  deadly  current  of  electricity  to  exercise 
the  highest  degree  of  care  in  protecting  the 
wires  at  points  where  persons  in  the  course 
of  their  lawful  employment  are  liable  to  come 
in  contact  with  them.     It  appears  from  the 
evidence   that   the   insulating   material    used 
in  this  case,  was  such  as  is  ordinarily  u.'^ed 
upon  the  wires  when  hanging  in  the  air,  and 
out  of  ordinary  reach.     It  by  no  means  fol- 
lows   that    insulation    of    this    character    is 
reasonably  safe  for  use  upon  wires  at  point"* 
where  they  enter  buildings  or  where  it  may 
reasonably   be  expected   that  persons   in  the 
discharge  of  duty  may  accidentally  come  in 
contact  with  them.     The  trial  judge  appar- 
ently made  no  distinction  between  the  dan- 
ger  to  be  apprehended  from  the  wires  when 
hanging  in  the  air  out  of  ordinary  resell  and 
that  .which  should  properly  be  anticipated  at 
such  a  point  of  proximity  as  this.    Insulation 
that  may  be  sufficient  at  one  place,  may  not 
constitute  a  proper  protection  against  danger 
from  the  wires  at  another.     As  we  said  in 
Fitzgerald    v.    Edison    Electric    Illuminating 
Co.  200  Pa.  St.  640,  50  Atl.  161,  86  Am.  St. 
Rep.   73*2:      **The   company,   however,  which 
uses   such  a  dangerous   agent   is  bound  not 
only  to  know  the  extent  of  the  danger,  but 
to  use  the  very  highest  degree  of  care  prac- 
ticable to  avoid  injury  to  every  one  who  may 
be   lawfully   in   proximity   to   its   wires   and 
liable  to  come  accidentally  or  otlierwise  in 
contact  with  them.     .     .     .    The  dutv  is  not 
onljt  to  make  the  wire  safe  by  proper  insu- 
lation, but  to  keep  it  so  by  constant  oversi;7*it 
and    repair."  *      We    then    determined    that 
'The  trial  judge  erred  in  excluding  testimony 
offered  to  show  that  the  wires  were  faulty  in 
construction,'  in  that  they  *were  not  properly 
insulated  at  the  spot  where  ^he  accident  oc- 
curred,' saying,  'such  evidence  would  fairly 
have  raised  a  question  for  the  jury.'    On  the 
present   trial,    this    eviden<*e    was    admitti-d. 
and  the  witness  testified  that  the  wires  wliich 
caused  the  injury  were  only  surrounded  by  a 
cotton  insulation  covered  with  pitch :  he  said 
that  this  *was  not'  a  safe  insulation,  that  it 
was  *a  dangerous  covering.'  because  *there  was 
nothing  there  to  guard  a  man  away  from  the 
current, — there  was  no  rubber  there,  no  insu- 
lation there  to  protect  a  man.'     He  further 
testified  that  *a  good  rubber  cover  next  to  the 
copper  and  a  cover  over  it  to  prote<'t  the  rub- 
ber,' would  have  been  a  proper  and  sufficirnt 
insulation.     As  indicated  in  our  former  opin- 
ion, the  issue  did  not  inA'olve  the  determina- 
tion of  what  was  a  proper  covering  for  wires 
'hanging  in  the  air  out  of  ordinary  reach.' 
but  where  'they  entered  biiildings:*  and  the 
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present  testimony  was  sufficient,  if  believed 
(au  the  verdict  shows  it  was),  to  sustain  a 
nnding  that  the  defendant  company  had 
maintained  an  improperly  insulated  and  dan- 
gt?rous  wire  at  the  place  in  question.  This 
act  of  negligence  was  averred  in  the  state- 
ment of  the  claim,  and  the  jury  was  ex- 
pressly confined  to  its  consideration  by  the 
instructions  of  the  trial  judge.  It  will  not 
do  to  say  that  the  testimony  going  to  the 
point  before  us  should  be  dismissed  because 
the  witness  made  his  examination  nearly  a 
year  after  the  accident;  for  one  of  defendant's 
own  i^itnesses  admitted  that  the  wire  was 
in  the  same  condition,  so  far  as  concerned 
the  character  of  the  covering,  *in  December, 
1912,  when  Mr.  Schenck  saw  it,  as  it  was 
at  the  time  of  the  accident.'  The  question 
of  the  plaintiff's  contributory  negligence  was 
properly  submitted  to  the  jury  in  the  gen- 
eral charge,  as  also  in  the  trial  judge's  an- 
swers to  the  defendant's  points,  and  the  ver- 
dict must  be  accepted  as  conclusive  of  that 
issue;  furthermore,  the  defect  complained  of 
being  one  of  the  original  construction,  and 
not  arising  from  wear,  proof  of  notice  was  not 
required.  .  .  .  The  covering  was  not  in  a 
manifestly  bad  or  dangerous  condition,  on  the 
contrary,  from  appearances,  the  plaintiff  had 
reason  to  believe  that  it  was  sufficient  to 
protect  one  from  the  possible  danger  of  casual 
contact;  and,  according  to  the  testimony  of 
the  injured  man,  his  shoulder  accidentally 
encountered  the  obstruction  of  the  wires  while 
he  was  intent  upon  his  work.  On  the  whole, 
we  are  not  convinced  of  error." 

In  Thomas  v.  Wheeling  Electrical  Co.  54 
W.  Va.  395,  46  S.  E.  217,  the  following  facts 
appeared:  On  the  front  of  the  Grand  Opera 
House  was  a  balcony  eight  feet  long,  three 
feet  wide,  thirty  inches  high,  with  a  rail  eight 
inches  wide.  Out  from  the  building  at  the 
street  curb  stood  a  pole,  and  from  it  two 
wires  conveying  electricity  for  light  belonging 
to  the  Wheeling  Electrical  Company  extended 
by  a  sharp  angle  to  a  bracket  on  the  north 
wall  of  the  opera  house.  These  wires  passed 
dose  to  the  rail  of  the  balcony,  eighteen  or 
twenty  inches  from  it,  one  six  inches  above 
the  other.  The  balcony  was  used  for  people 
to  go  out  on  through  a  window  of  the  opera 
house  opening  on  it.  There  had  b,een  a  con- 
verter or  transformer  on  this  balcony  from 
which  two  wires  ran  to  the  the  main  wires 
just  mentioned;  but  the  transformer  was 
removed  and  the  two  wires  connecting  it  with 
the  wires  outside  the  balcony  were  cut  away 
at  the  point  of  their  union  with  the  two 
wires  outside  the  balcony,  and  in  so  doing  the 
defendant  left  the  ends  of  the  wires  stick 
out,  and  did  not  properly  wrap  them,  and 
did  not  cover  them,  with  tape,  and  the  old 
insulating  material  did  not  cover  the  point, 
and  was  worn  and  dangerous.    It  was  clearly 


shown  that  the  wires  in  this  condition  were 
extremely  dangerous;  this  was  not  a  dis- 
puted fact,  the  officer's  of  the  company  stat- 
ing on  the  stand  that  they  were  so  dangerous 
that  contact  with  them  would  kill.  They 
remained  in  such  condition  a  long  time,  with- 
out inspection.  An  opera  company  which  had 
leased  the  building  for  a  term  had  been  per- 
forming in  it,  and  had  tacked  advertising 
banners  on  the  balcony,  and  when  about  to 
close  its  performances  there  employed  a  work- 
man to  gather  these  banners,  and  he  went 
out  on  tills  balcony  to  untack  from  the  bal- 
cony some  banners  which  .  had  been  tacked 
upon  it,  one  of  them  on  the  north  end  of  the 
balcony  by  which  the  wires  ran,  the  banner  be- 
ing tacked  on  the  top  rail  and  on  the  lower 
part  of  the  balcony.  While  engaged  in  this 
work,  between  seven  and  eight  o'clock  at 
night,  he  came  in  contact  with  one  of  the  elec- 
tric wires,  and  was  killed.  In  affirming  a  recov- 
ery and  sustaining  an  instruction  that  it  was 
the  duty  of  the  electric  light  company  to 
insulate  the  wires  and  to  inspect  them  to 
see  that  the  insulation  was  kept  in  proper 
condition,  the  court  said:  ''It  is  undisputed 
that  the  balcony  was  for  persons  to  go  upon, 
and  that  they  did  go  upon  it,  and  that  the 
wire  was  distant  only  twenty  inches  from  its 
railing  and  was  thus  in  close  proximity  to  the 
balcony.  .  .  .  Persons  on  the  balcony 
might  thoughtlessly  lean  over  or  stretch  out 
the  arm  and  come  in  contact  with  the  wire. 
A  workman  repairing  the  balcony  or  painting 
it,  or  hanging  show  banners  on  it  or  removing 
them  from  it,  might  come  in  contact  with  it. 
These  considerations  tell  us  that  the  court 
did  not  err  in  telling  the  jury  in  this  instruc- 
tion that  insulation  was,  at  this  balcony,  a 
duty  imposed  by  law  upon  the  defendant.  It 
took  from  the  jury  only  one  question,  that 
is,  whether  the  defendant  was  under  duty, 
at  the  balcony,  to  insulate  its  wires,  and  in- 
spect them  and  keep  them  insulated.  It  does 
not  intimate  that  the  defendant  was  bound  to 
anticipate  the  particular  accident.  It  is 
argued  that  the  instruction  implies  that  the 
defendant  must  anticipate  accident.  It  does 
uot  do  this.  I  think  that  where  the  place  is 
one  that  demands  insulation  wires,  there  the 
company  is  held  to  anticipate  contact  witli 
the  wires;  for  it  is  the  fact  that  persons  may 
there  come  into  such  contact  that  imposes 
the  duty  of  the  insulation.  When  injury  to  a 
person  is  received  at  such  a  place  from  want 
of  proper  insulation,  the  company  using  the 
wires  is  prima  facie  liable,  unless  there  be 
contributory  negligence.  It  is  a  clear  duty 
to  insulate  in  such  places." 

In  Steindorflf  v.  St.  Paul  Gaslight  Co.  92 
Minn.  496,  100  N.  W.  221,  tlie  evidence  tend- 
ed to  establish  the  following  facts:  The 
plaintiff's  intestate,  fifty  years  old,  and  a 
tinsmith  for  many  years,  was  engaged  with  a 
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fellow  workman  in  retinning  a  box  gutter  on 
the  north  side  of  a  building.  The  gutter  was 
approximately  six  inches  wide,  and  four  and 
three  quarters  inches  in  depth.  The  edge  of 
the  cornice  was  six  inches  from  the  outside 
edge  of  the  gutter.  One  of  the  defendant's 
electric  wires,  one  fourth  of  an  inch  in  diam- 
eter and  of  high  voltage,  was  strung  along 
the  street  parallel  to  the  hall  at  a  distance 
of  seventeen  and  a  quarter  inches  from  the 
outside  of  the  cornice,  and  twenty-two  and  a 
half  inches  from  the  outside  of  the  gutter, 
and  twenty-five  inches  above  the  cornice. 
The  uninsulated  part  of  the  wire  was  at  a 
joint  therein  about  midway  of  the  length 
of  the  hall.  The  method  pursued  by  Stein- 
dorff  and  his  fellow  workman,  Kuntze,  was  to 
shape  pieces  of  tin,  about  twenty  feet  long 
and  twenty-eight  inches  wide,  for  the  gutter, 
before  they  were  brought  on  the  roof,  and 
then  to  lay  the  shaped  pieces  in  the  gutter, 
bend  the  edge  of  the  sheets  of  tin  over  the 
outside  edge  of  the  cornice  about  four  inches, 
and  fasten  it  with  nails.  In  driving  the  nails 
to  fasten  the  tin,  the  men  kneeled  in  the 
gutter,  and  worked  toward  each  other; 
starting  each  from  an  end  of  the  sheet  of 
tin.  Steindorff  was  engaged  in  driving  nails 
through  the  tin  into  the  edge  of  the  cornice, 
and  using  his  hammer  in  his  right  hand; 
and  Kuntze,  about  ten  feet  away,  was  facing 
him,  and  also  at  work.  Kuntze's  attention 
was  attracted  by  the  fact  that  Steindorff's 
hammering  had  ceased,  and,  looking  toward 
him,  he  saw  Steindorff  rising  from  his  knees, 
and  apparently  in  g^eat  distress.  He  ran  to 
him,  and  threw  his  arms  around  him  to  pre- 
vent his  falling  off  the  building,  thereby 
receiving  an  electric  shock  himself.  Both 
men  fell  on  the  roof  of  the  building.  Stein- 
dorff was  dead.  He  had  caught  the  exposed 
joint  presumably  with  his  left  hand.  The 
joint  had  been  in  the  .same  uninsulated  and 
exposed  condition  for  a  long  time  prior  to  the 
accident,  and  its  dangerous  condition  might 
have  been  readily  ascertained  by  the  exercise 
of  proper  care.  The  court  said:  "To  appre- 
ciate the  dangerous  proximity  of  this  defec- 
tive wire  to  the  cornice  and  gutter  of  the 
hall,  we  must  keep  in  mind  the  space  the 
average  man  occupies,  and  the  length  of  his 
arm  and  body.  He  would  occupy  a  space  of 
some  thirteen  inches  in  width.  Working  on 
his  knees  in  the  gutter,  his  hand  and  arms 
would  be  nearly  on  a  level  with  the  exposed 
joint  of  the  wire,  and  within  seventeen  and 
a  quarter  inches  of  it  when  nailing  the  tin 
to  the  outside  of  the  cornice — a  highly  dan- 
gerous place  in  which  to  work.  The  de- 
fendant, in  the  exercise  of  ordinary  care, 
must  have  known  that  there  was  a  fair 
probability  that  the  gutter,  cornice,  and  roof 
of  the  hall  would  have  to  be  repaired  as  time 
went  on,  and  that,  to  make  the  repairs,  it 


would  be  necessary  for  workmen  to  go  upon 
the  gutter  and  cornice  in  proximity  to  the 
defective  wire;  that  is,  within  a  little  more 
than  half  of  the  length  of  a  man's  arm. 
Ought  the  defendant,  then,  to  have  reason- 
ably anticipated  that  such  workmen  might 
come  in  contact  with  the  wire?  Is  it  prac- 
tically conclusive  from  the  evidence  that  the 
question  can  only  be  answered  in  the  nega- 
tive? We  are  of  the  opinion  that  this  case 
is  not  one  in  which  the  evidence  and  the 
inferences  to  be  drawn  therefrom  are  of  such 
a  conclusive  character  as  to  the  question  of 
the  defendant's  alleged  negligence,  or  the  con- 
tributory negligence  of  plaintiff's  intestate, 
that  only  one  reasonable  inference  can  be 
drawn  from  them.  Much  less  can  it  be  said 
that  the  only  reasonable  inference  which  can 
be  drawn  from  the  evidence  is  that  the  de- 
fendant was  not  negligent.  We  therefore 
hold  that  the  evidence  was  such  that  the 
cause  should  have  been  submitted  to  the 
jury." 

In  Leavenworth  Coal  Co.  v.  Ratchford,  5 
Kan.  App.  150,  48  Pac.  927,  it  appeared  that 
during  a  storm  one  of  the  defendant's  wires 
broke  and  fell  across  the  roof  of  the  plaintiff's 
shed,  endangering  the  building  to  fire.  In 
pushing  the  wire  off  with  a  baseball  bat,  the 
wire  in  some  manner  came  in  contact  with  his 
hand,  severely  injuring  it.  One  of  the  alle- 
gations of  the  petition  was  that  the  defend- 
ant in  constructing  its  line  of  wires  and 
especially  in  the  alley  in  the  rear  of  the  plain- 
tiff's premises,  so  constructed  it  that  the 
wires  Hung  over  and  were  liable  to  fall  on 
the  premises  of  the  plaintiff.  As  it  ap- 
peared by  the  evidence  that  the  plaintiff 
knew  of  the  facts  at  the  time  of  the  con- 
struction of  the  line  and  his  conduct  with 
reference  thereto  amounted  to  a  license  to  the ' 
company  so  to  construct  and  maintain  its 
line,  it  was  held  that  the .  matter  of  the 
negligence  of  the  company  in  .the  construc- 
tion of  its  line  was  out  of  the  question. 

Wires  ^Strung  aver  Vacant  Lai. 

The  recent  cases  support  the  rule  that  an 
electric  company  is  liable  for  the  injuries 
received  by  a  person  caused  by  coming  in 
contact  with  wires  strung  over  vacant  lots. 
Keith  V.  Payne,  164  App.  Div.  642.  150  N.  Y. 
8.  37.    And  see  the  reported  ease. 

In  Keith  v.  Payne,  supra,  it  appeared  that 
back  of  the  house  and  lot  rented  by  the  plain- 
tiff was  an  open  field  owned  by  the  lessor, 
over  which  the  defendant  had  a  right  of  way 
one  rod  wide  for  its  wires  and  access  there- 
to. The  defendant's  servants  were  at  work 
on  the  line  on  the  day  of  the  accident,  moving 
the  transformer  house.  At  six  o'clock,  when 
they  were  ready  to  quit  work  for  the  day, 
the  wire  was  suspended  from  an  arm  on  the 
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traaaformer  house  to  a  pole  in  its  right  of 
way,  about  154  feet  distant,  and  sagged  so 
that  at  its  lowest  point  it  was  within  four 
or  five  feet  of  the  ground.    The  wire  was  used 
for  day  and  night  aerrice,  and  frequently  the 
plaintiff's    little    children    went   beyond   the 
yard  and  garden  spot  on  the  other  premises 
of  the  lessor  in  the  neighborhood  of  the  elec- 
tric wires.    When  the  plaintiff  returned  from 
his  work,  his  wife  informed  him  that  the 
wires  were  lower  than  usual  and  to  go  there 
and  see  if  they  were  insulated  because  she  was 
afraid  the  children  would  get  hold  of  them. 
He  went  to  the  wires  for  that  purpose  about 
seven-thirty  or  eight  o'clock  p.m.,  and  when 
about   ten    feet   from   the   wires   saw   them. 
It  was  growing  dark.    He  said:   *'It  was  quite 
light   and    still    it   wasn't    full    light.'?     He 
leaned  down  to  go  under  them  and  that  was 
the  last  he  knew  until  he  found  himself  upon 
the  ground  with  one  hand  against  the  wire, 
one  leg  up  and  in  his  hand,   and  he  was 
severely  burned  in  several  places.     He  had 
lived  in  the  house  for  three  months  and  in 
the  immediate  vicinity  a  longer  time.     He 
understood  the  line  carried  the  power  from 
Wadhams   to   Westport   and   supposed   that 
electricity  coming  over  the  wire  was  danger- 
ous.   He  was  asked:  "There  was  danger  to  be 
apprehended  to  a  person  coming  in  contact 
with   this   electric   wire?     A.  Yes,    sir.     Q. 
And  that  is  the  reason  why  you  stooped,  I 
suppose,  to  get  under  that  first  wire,  wasn't 
it;  you  didn't  want  to  come  in  contact  with 
those  wires,  did  you?    A.  No,  sir."    He  said 
he  did  not  know  the  power  was  furnislied  over 
the  wires  during  the  day  time  as  well  as  at 
night.    He  said  lights  were  lit  in  the  agent's 
office  in  the  morning  and  early  in  the  evening. 
He  did  not  say  that  he  understood  or  believed 
that  power  was  not  upon  the  wires.     After 
the  accident  he  found  a  small  spot  on  the 
wire  not  insulated,  near  where  his  hand  was. 
The  court  said:     "It  was  not  unreasonable 
that  persons  might  pass  across  the  unfenced 
lands  of  Mr.  Sullivan  and  go  under  the  wires 
belonging  to  the  defendant,  and  when  he  left 
his  wires  conveying  a  deadly  current, within 
four  or  five  feet  of  the  ground  upon  those 
unfenced  premises,  without  any  warning,  it 
was  an  act  of  gross  negligence.    Even  assum- 
ing that  plaintiff  waft  a  mere  licensee,  the 
danger  was  so  great  that  the  jury  might  have 
said  that   the   negligence  was   sufficient   to 
charge  the  defendant  therewith.     Nor  do  I 
think  the  plaintiff  was  guilty  of  contributory 
negligence  as  matter  of  law.    He  was  asked 
by  his  wife  to  examine  to  see  whether  the 
wires  were  insulated  for  the  purpose  of  as- 
certaining whether  there  was  danger  to  the 
children  in  playing  thereabout.     Confessedly 
the  wires  were  insulated  except  that  at  one 
small  point  the  insulation  was  worn  off.    It 
is  a  fact  that  that  insuhition  was  wholly  in- 


sufficient to  protect  anyone  coming  in  con- 
tact with  wires  carrying  so  strong  a  current, 
but  it  does  not  appear  that  the  plaintiff  had 
knowledge  that  uie  insulation  was  insuffi- 
cient; he  swears  that  he  did  not  purposely 
touch  the  wires  but  attempted  to  go  under 
them  and  does  not  remember  how  he  came  to 
come  in  contact  with  them.  With  the  ap- 
parent insulation,  even  if  he  had  taken  hold 
of  the  wire  to  lift  it  that  he  might  go  under, 
it  would  still  be  a  question  of  fact  whether 
he  had  not  the  right  to  assume  that  this 
act  was  safe,  but  without  evidence  that  he 
purposely  tosk  hold  of  the  wire  it  seems  clear 
that  it  is  for  the  jury  to  say  whether  under 
all  the  circumstances  of  the  case  the  plaintiff 
acted  with  the  care  of  an  ordinary  prudent 
person.  For  these  reasons  we  are  of  opinion 
that  the  judgment  of  nonsuit  was  wrong  and 
that  the  case  should  have  been  submitted  to 
the  jury." 

In  Card  v.  Wenatchee  Valley^  Gas,  etc.  Co. 
77  Wash.  564,  137  Pac.  1047,  it  appeared 
that  the  plaintiff^s  intestate,  at  tbe  time  of 
his  decease,  owned  and  occupied,  with  his 
family,  a  small  farm  fronting  on  a  main 
traveled  road.  The  defendant  electric  com- 
pany maintained  along  this  road  a  high 
power  electric  transmission  line,  consisting 
of  poles  supporting  wires.  The  lower  wire 
of  this  line  was  uninsulated,  carried  16,500 
volts,  and  was  suspended  from  the  ends  of 
cross-arms  which  projected  over  the  line  of 
the  highway  some  two  feet,  so  that  it  was 
directly  over  the  land  of  the  plaintiff's  intes- 
tate, and  within  seventeen  feet  of  the  ground. 
The  land,  like  all  other  land  in  that  neigh- 
borhood, was  farmed  by  irrigation.  It  was 
customary  for  the  farmers  to  carry  water  for 
irrigation  on  and  across  their  land,  to  a  con- 
siderable extent,  in  iron  pipes  as  well  as  in 
open  ditches  and  wooden  flumes,  the  pipes 
varying  in  length  from  ten  to  twenty  feet, 
and  being  made  of  light  galvanized  iron  or 
of  heavier  wrought  iron.  On  the  day  of  the 
accident,  the  plaintifTs  intestate  was  working 
on  his  land  near  the  highway,  directly  under 
the  defendant's  transmission  line,  on  one  of 
his  lateral  fiumes.  He  had  a  length  of 
wrought  iron  pipe  about  twenty  feet  long 
and  two  and  a  half  inches  in  diameter,  from 
the  inside  of  which  he  was  trying  to  remove 
a  piece  of  wood.  In  his  efforts  to  do  so,  he 
raised  the  pipe  on  end,  and  proceeded  to  raise 
&fad  let  it  down  on  the  boards  of  the  flume, 
with  a  view  to  jarring  the  wood  out  of  it. 
The  pipe  then  came  into  contact  with  the 
wire  of  the  defendant's  transmission  line, 
which  was  directly  over  his  head.  The  pipe 
coming  into  contact  with  the  wire,  when 
raised  off  the  ground  while  held  by  the  plain- 
tiff's intestate  in  his  hands,  caused  a  ground 
connection  of  the  curifent  through  his  body, 
and  he  was  thereby  instantly  killed.     In  af- 
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firming  a  judgment  in  favor  of  the  plaintiffs 
for  damages  for  wrongful  deatli,  the  court 
Baid,  "Deceased  had  lived  on  this  land  for 
about  three  years,  during  which  time  appel- 
lant's transmission  line  had  been  there  over 
his  land.  He  knew  of  its  presence,  but  there 
is  no  evidence  that  he  knew  of  the  extreme 
high  power  of  the  current,  nor  of  its  deadly 
effect  to  one  coming  in  contact  with  it. 
There  was  evidence  tending  to  show  that  he 
knew  that  a  neighbor's  boy  had  received  a 
shock  from  throwing  a  long  piece  of  sea  kelp 
over  the  wire,  while  playing  with  the  kelp 
as  he  would  with  a  long  whip,  but  apparently 
the  shock  then  received  by  the  boy  was  not 
serious.  There  was  introduced  testimony  of 
experienced  electrical  engineers  touching  the 
proper  height  at  which  wires  carrying  power- 
ful electric  current  should  be  suspended  above 
tlie  ground.  This  evidence  was  such  as  to 
fully  warrant  the  jury  in  believing  that,  for 
a  proper  degree  of  safety,  a  transmission  wire 
carrying  10,000  volts  or  more  should  be,  in 
no  event,  less  than  twentv-five  feet  from  the 
ground,  and  that  the  usual  construction  re- 
garded proper  by  engineers  would  suspend  a 
wire  carrying  10,000  or  more  volts  about 
forty-five  feet  above  the  ground.  Appellant 
had  a  franchise  for  the  maintenance  of  its 
transmission  line  along  this  road,  but  had 
no  right  to  suspend  any  of  its  wires  over  the 
land  of  deceased.  It  is  conceded  that  the 
16,o00  volts  carried  by  the  wire  which  was 
suspended  over  respondents'  land  was  highly 
dangerous,  in  fact,  deadly  in  its  effect,  should 
anyone  come  in  contact  with  it  either  directly 
or  through  any  medium  which  would  cause  the 
current  to  pass  through  the  body  of  such  per- 
son. It  is  first  argued  that  the  evidence  failed 
to  show  negligence  on  the  part  of  appellant  in 
the  maintenance  of  its  transmission  line  in 
the  manner  and  location  shown.  It  seems  to 
us  the  degree  of  care  required  by  the  law 
from  appellant  in  the  handling  of  this  highly 
dangerous  agency  must  be  considered  in  con- 
nection with  the  question  of  its  negligence. 
The  degree  of  care  required  of  one  in  the 
handling  of  a  more  or  less  dangerous  agency 
must  be  commensurate  with  the  degree  of 
danger  involved;  that  is,  the  degree  of  care 
which  must  be  exercised  by  one  in  handling 
an  agency  which  is  attended  with  but  slight 
danger  would  require  but  a  moderate  degree 
of  care,  while,  if  the  agency  is  attended  with 
great  danger,  and  especially  if  it  is  such  ,as 
to  destroy  human  life,  the  care  must  be  of 
the  highest  degree.  .  .  .  Applying  this 
rule  of  law  to  the  facts  we  have  noticed,  we 
think  there  is  little  remaining  to  be  said  in 
support  of  the  correctness  of  the  action  of 
the  trial  court  in  leaving  the  question  of 
appellant's  negligence  to  the  jury.  In  the 
light  of  all  the  circumstances,  we  think  it 
cannot  be  said  tliat  reasonable  minds  might 
not  arrive  at  the  conclusion  that  appellant 


was  negligent  in  maintaining  this  high  pow- 
ered   electric    tratisinission     line    suspended 
wuthin  seventeen  feet  of  the  ground  over  the 
land  of  deceased.     Contention  is  made  that 
the  coming  in  contact  with  this  wire  by  de- 
ceased in  the  manner  shown  was  so  extraor- 
dinary as  not  to  recjuire  anticipation  thcn'of 
by  appellant.     It  may  be  that  the  particular 
manner  of  coming  in  contact  with  the  wire 
would  hardly  be  anticipated  by  the  appellant 
or  its  agents.    That,  however,  it  seems  to  us, 
is  not  the  real  test.     ...     It  seems  to  us 
it  is  not  so  much  a  question  of  what  particu- 
lar incident  might  occur  to  bring  a  person  in 
contact  with  the  wire;  but  whether  a  person, 
following  his  usual  avocation  where  he  has 
a  right  to  be,  might  in  any  manner  be  brought 
in  contact  with  the  wire.     It  seems  to  us, 
in  view  of  the  deadly  character  of  this  pow- 
erful  current,   the   high   degree  of   care  re- 
quired of  appellant  in  its  maintenance,  and 
the  fact  that  it  was  suspended  over  the  land 
of  deceased  at  the  height  of  seventeen  feet, 
the  jury  might  well  conclude  that  appellant 
was  bound  to  anticipate  occurrences  of  the 
nature  here  involved.    We  are  of  the  opinion 
that,  under  all  the  circimi stances,  the  ques- 
tion of  appellant's  negligence  was  one  for  the 
jury,  and  could  not  be  determined  as  a  matter 
of  law.    .    .    .    It  is  finally  argued  that  the 
deceased  was  negligent  in  allowing  the  pipe 
in   his  hands  to  come   in  contact   with  the 
wire.    This,  we  think,  was  also  a  question  for 
the  jury  and  could  not  be  determined  as  a 
matter  of  law,  in  the  view  of  the  facts  we 
have  noticed;  especially  in  view  of  the  fact 
that  deceased  wa§  where  he  had  a  right  to  be, 
engaged  in  his  usual  avocation,  that  appel- 
lant's wire  was  suspended  over  his  land  with- 
out   right,    and    it    not    being    shown    that 
deceased  had  knowledge  of  the  extremely  dan- 
gerous character  of  the  current  carried  on 
the  wire." 


Maryland  Court  of  Appeals — January  19, 
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Broken  — -  Iioai&  Broker  —  SufioieBcy 
of  Perf  ormaaee. 

In  a  broker's  action  for  commissions  for 
procuring  a  loan,  evidence  as  to  whether  it 
v.'as  understood  that  plaintiff  w^aa  acting  as 
broker  and  not  for  himself,  and  that  a  com- 
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mission  mentioned  in  the  negotiations  was  a 
commission  for  procuring  the  loan  and  not 
part  of  the  consideration  for  the  loan,  if 
made,  and  as  to  whether  a  loan  was  agreed 
upon,  jr  whether  it  was  to  be  contingent 
upon  a  purchase  of  land  by  defendant,  is  held 
to  make  a  question  for  the  jury  as  to  plain- 
tiffs right  to  recover. 
[See  note  at  end  of  this  case.] 

Trial  —  Province  of  Court  and  Jury  — 
Snffioiency  of  ETldenoe. 

In  deciding  whether  a  case  should  have 
gone  to  the  jury  the  truth  of  plaintifTa  evi* 
dence  tending  to  sustain  his  right  to  recover 
must  be  assumed  though  in  conflict  with  that 
of  defendant. 

Same. 

If  plaintiff's  evidence  is  of  sufficient  pro- 
bative  force  to  enable  an  ordinary  intelligent 
mind  to  draw  a  rational  conclusion  therefrom, 
in  support  of  plaintiff's  right  to  recover,  it 
should  b'e  submitted  with  the  other  evidence 
to  the  jury  for  determination  by  them  of  its 
weight  and  value. 

Appeal  from  Circuit  Court,  Howard  county: 
FOBSYTHS,  Jr.,  Judge. 

Action  by  W.  VV.  Parker,  plaintiff,  against 
Carroll  Power,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Revebsed. 

J.  R.  M.  8tauin  for  appellant, 
James  Clark  for  appellee. 

[S99]  Pattison,  J. — In  this  case  the  action 
was  brought  to  recover  three  hundred  and 
seventy-five  dollars  alleged  to  be  owing  by  the 
appellee  to  the  appellant,  as  commissions,  for 
procuring  for  him  a  loan  of  seven  thousand 
and  five  hundred  dollars. 

The  case  was  tried  by  jury  in  the  Circuit 
Court  for  Howard  County,  and  at  the  conclu- 
sion of  the  testimony  offered  by  the  plaintiff 
and  defendant  the  case  was  taken  from  the 
jury  under  the  instruction  that  there  was  no 
legally  sufficient  evidence  entitling  the  plain- 
tiff to  recover.  Other  prayers  were  offered 
but  were  not  acted  upon  and  the  only  excep- 
tion found  in  the  record  is  to  the  granting  of 
the  aforesaid  prayer. 

The  evidence  of  the  plaintiff  discloses  that 
the  defendant,  an  officer  of  the  United  States 
Army,  after  seme  correspondence  with  the 
plaintiff,  a  member  of  the  Baltimore  City  Bar, 
called  at  the  latter's  office  in  the  City  of  Bal- 
timore, in  the  early  part  of  May,  nineteen 
hundred  and  thirteen,  and  as  the  plaintiff 
testified  ''he  told  me  that  he  had  looked  at 
two  places  in  Howard  County,  one  of  which 
he  would  buy,  and  he  asked  me  if  I  would 
loan  him  a  certain  amount  on  an  inheritance 
of  his  wife  in  New  York,  and  a  certain 
amount  of  monev  on  one  or  the  other  of  the 
two  places  he  would  buy."    It  seems  that  on 
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this  occasion  no  definite  answer  was  given 
him,'  but  on  the  defendant's  second  visit  to 
the  office  of  the  plaintiff,  the  party  having  the 
money  to  loan,  Mr.  McColgan,  was  sent  for 
and  was  introduced  to  the  defendant  and  he 
told  Captain  Power,  the  defendant,  that  he 
did  not  care  to  loan  any  money  on  the  inher- 
itance, but  that  he  would  loan  upon  either  of 
the  farms  that  the  defendant  might  purchase. 
The  plaintiff  states  in  his  testimony  that  he 
at  that  time  "informed  Captain  Power  that 
this  loan  would  be  subject  to  the  usual  in- 
terest and  commission."  This  he  says  was 
satisfactory  to  the  defendant  and  he  with  Mr. 
McColgan  visited  the  farms  mentioned.  At 
the  first  farm  visited  by  them  they  learned 
that  the  wife  of  the  owner,  Mr.  £arp,  was 
non  compos  mentis  and  because  of  this  fact 
they  gave  no  [600]  further  thought  to  a  loan 
upon  that  property.  They  next  visited  the 
farm  owned  by  William  I.  Harding,  and  after 
examining  it,  they  concluded  that  they  "could 
loan"  upon  it  six  thousand  dollars,  and  com- 
municated this  fact  to  the  defendant. 

At  this  time  it  seems  Mrs.  Harding  was  not 
willing  to  join  with  her  husband  in  a  convey- 
ance of  the  farm  to  a  purchaser,  but  later, 
on  May  2.3rd,  1913,  the  defendant  sent  to 
the  plaintiff  from  Port  Caswell,  N.  C,  the 
place  at  which  he  at  the  time  was  stationed, 
the  following  telegram — "Mrs.  Harding  has 
agreed  to  convey;  husband  gives  her  one-third 
purchase  money ;  have  arranged  for  ten  thou- 
sand from  estate;  will  you  loan  six  thousand 
first  mortgage,  wire  reply  my  expense."  To 
which  telegram  plaintiff  on  the  same  day 
wired  reply — ^**Will  accept  loan  of  $6,000  sub- 
ject to  usual  commission  5  %  and  title  fee,'' 
and  in  req>on8e  thereto  the  defendant,  on 
June  2nd,  wired  plaintiff  "Will  accept  loan 
on  terms  offered,  letter  in  full  today."  The 
following  is  the  letter  referred  to: 

"Fort  Caswell,  N.  C,  June  2nd,  1913. 
**Mr.  W.  W.  Parker, 
"Attomey-at-Law, 
"Baltimore,  Md. 
"My  Dear  Sir  t 

"Confirming  my  telegram  of  this  date,  beg 
to  advise  that  we  would  want  the  loan  re* 
quested,  sometime  between  now  and  June 
30th.  I  am  expecting  in  the  mail  today  the 
$10,000.00  that  is  to  be  advanced  on  the  in- 
terest in  the  estate,  and  the  contract  with 
Mr.  and  Mrs.  Harding  is  ready  to  be  signed 
as  soon  as  the  deposit  of  $1,500.00  is  forwaird- 
ed,  which  will  be  done  as  soon  as  this  money 
is  received.  Mr.  and  Mrs.  Harding  arranged 
their  difference  by  an  agreement  whereby  Bliri. 
Harding  will  receive  one-third  of  the  purchaM 
money  in  lieu  of  her  dower  rights.  ThU 
disposes  of  her  objection  to  signing  and  undar 
the  contract,  which  both  will  sign,  they  will 
give  a  deed  not  later  than  June  30th. 
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[601  ]  **V/e  have  concluded  to  ask  for  a  loan 
of  $8,000.00  and  will  take  a  loan  for  that 
amount  if  you  and  Mr.  McOolgan  will  advance 
that  sum.  We  are  paying  $14,000.00  and  this 
will  give  ns  about  $4,000.00  above  the  pur- 
chase price  all  of  which  will  be  used  in  mak- 
ing permanent  improvements  on  the  place  and 
in  purchasing  brood  mares  and  other  neces- 
sary live  stock.     .     .    . 

"I  will  advise  you  as  soon  as  the  contract  is 
signed  so  that  you  can  go  ahead  and  examine 
title.  I  suppose  you  can  send  the  mortgage 
to  us  here  for  acknowledgment,  so  it  can  be 
returned  to  you  before  the  deed  is  signed. 
You  can  then  pay  over  the  money  to  the 
Hardings  upon  execution  of  the  deed  and  date 
the  mortgage  same  day;  or  will  you  want  us 
to  come  to  Baltimore  for  that  purpose? 

"With  kind  regards,  and  hoping  I  will  soon 
be  a  resident  of  your  State,  I  am, 

"Very  truly  yours, 

"Carroll  Power." 

Upon  the  receipt  of  the  aforesaid  letter  the 
plaintiff  submitted  to  McColgan  the  request 
for  a  loan  of  $8,000.00,  but  he  declined  to 
lend  more  than  $6,000.00  upon  the  property. 

The  plaintiff  then  took  the  matter  Up  with 
another  client  Frank  R.  Ratter  of  Washing- 
ton, D.  C,  and  on  June  12th  wrote  defendant 
saying : 

"1  have  written  my  client  recommending  a 
loan  of  $7,500.00  on  your  property  in  Howard 
County  tp  be  made  subject  to  the  usual  com- 
mission of  5%  and  title  fee  and  at  the  rate 
of  six  per  cent  interest  per  <mtMm, 

"This  loan  I  have  offered  to  another  client 
than  Mr.  McColgan  who  will  accept  it,  I  feel 
sure,  upon  my  recommendation,  and  when  he 
shall  do  so  I  shall  have  Mr.  McColgan  aban- 
don the  other  loan  of  $6,000.00,  which  he  pre- 
viously agreed  to  take. 

"Kindly  forward  me  reference  to  the  title 
at  once,  so  I  may  proceed  with  the  examina- 
tion and  prepare  the  necessary  papers,  for- 
warding  them  to  you  for  execution." 

[602]  Mr.  Rutter,  as  the  plaintiff  testified, 
"agreed  to  make  the  loan  of  $7,500.00  upon 
the  property  and  this  fact  was  told  to  Captain 
Power,  upon  his  next  visit  to  the  plaintiff's 
office.  On  this  occasion  the  plaintiff  says  that 
he  and  the  defendant  "had  a  long  talk  about 
it,'*  and  when  asked  to  state  what  was  said 
on  that  occasion  he  said  "The  substance  of 
the  talk  was  that  I  had  secured  the  loan  for 
hiim,  and  would  be  ready  to  put  it  through 
when  he  wanted  if  Q.  "Did  Captain  Power 
Agree  to  accept  that  loan?"  A.  "Yes,  sir; 
gubjeot  to  the  usual  commissions."  Q.  "What 
were  the  usual  commissions?"  A.  "A  com- 
mission of  5%  for  securing  a  loan,  a  title 
lee  for  examining  the  title,  and  interest  at 
Aix  per  cent  per  annum." 

The  plaintiff  not  bearing  from  the  defend- 
ant wrote  him  on  July  9th  saying: 


"I  have  been  holding  $7,500.00  for  yon  since 
the  middle  of  June.  This  money  I  have  had 
an  opportunity  to  invest  several  times,  but  I 
Iiave  not  heard  from  you  lately  as  to  when 
you  will  want  to  use  the  same. 

"Accordingly,  I  am  writing  to  know  when 
you  will  wish  the  use  of  this  money,  because 
I  am  charging  you  with  interest  on  the  same 
from  the  time  you  told  me  you  would  want 
it." 

In  answer  to  this  letter  Captain  Power 
wrote  him  from  Port  Caswell,  N.  C,  on  July 
12th,  saying: 

''Immediately  after  my  return  here,  July 
2nd,  I  was  sent  off  with  my  Company  to  the 
Western  part  of  the  State  and  have  only  just 
returned.  I  find  a  letter  from  the  attorney 
fQr  the  Hardings  declining  the  proposition  I 
made;  and,  as  the  loan  on  the  estate  is  still 
hanging  fire  I  have  decided  that  the^  time  is 
evidently  not '  propitious  and  will  drop  the 
whole  negotiations  for  the  present. 

"Of  course  I  realize  that  I  have  kept  your 
money  waiting  for  investment  and  I  will  meet 
the  interest  charge.  Please  make  it  as  light 
as  possible,  however,  for  I  am  already  at  large 
expense  and  have  accomplished  [603]  nothing. 
As  soon  as  money  conditions  are  more  favt)r- 
able  and  I  can  command  either  enough  of  the 
estate  or  a  ready  loan  on  same,  since  the  1 
year  will  expire  November  15th  next,  I  will 
take  up  the  matter  again  and  put  it  through, 
either  the  Harding  place  or  some  other  place 
in  that  general  section,  will  look  at  your 
place  in  Howard  County  if  not  already  sold.'* 

On  July  22nd  the  plaintiff  answered  the 
above  letter  saying: 

"I  am  very  much  surprised  to  learn  from 
your  letter  of  the  12th  inst.  that  you  do  not 
want  the  loan  which  I  procured  for  you  at 
your  request  upon  the  Harding  Property  in 
Howard  County.  ...  I  am  entitled  to 
my  commission  for  procuring  it  ....  I 
am  enclosing  a  bill  for  same  amounting  to 
$375.00,  being  5%  on  $7,500.00  the  amount  I 
obtained  for  you  which  is  still  at  your  dis- 
posal." 

The  plaintiff  received  no  answer  to  this 
letter  and  he  again,  on  August  16th,  wrote 
defendant  asking  him  for  the  payment  of  hia 
commission,  and  not  hearing  from  this  letter 
he  again  wrote  him  on  September  1st,  and 
received  a  reply  thereto  frpm  Davenport, 
Ohio,  dated  September  5th,  saying: 

"Your  letter  in  reference  to  your  demsnd 
for  a  commission  on  a  loan  which  wa«  never 
made  reached  me  while  I  was  changing  Sta- 
tion and  I  have  not  had  time  to  answer. 

"You  must  have  construed  my  reference  to 
the  fact  that  I  was  willing  to  pay  any  loss 
of  interest  on  the  money  which  you  claim  was 
being  held  for  me  as  an  evidence  that  I  was 
an  easy  mark,  since  you  drop  that  claim  for 
your  alleged  client;  and  come  back  with  the 
astonishing  demand  for  your  own  commission. 
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"Tout  cjaim  has  no  foundation  either  in 
law  or  justice.  You  advertised  that  you  had 
money  to  loan  and  I  sought  you  in  answer  to 
that  advertisement.  I  did  not  at  any  time 
commission  you  as  my  agent  to  seek  a  loan 
for  me,  hut  applied  to  you  to  get  what  you 
advertised  [604]  you  already  had.  You  stat- 
ed to  me  your  terms  for  making  a  loan  would 
he  the  expense  of  title  examination  and  five 
per  cent  on  the  loan.  You  were  fully  aware 
at  all  times  of  the  contingencies  under  which 
I  was  working  and  that  the  deal  might  not 
go  through  yet  at  no  time  during  these  nego- 
tiations did  you  claim  to  he  acting  for  me,  or 
tell  me  that  you  expected  to  he  paid  regard- 
less of  the  completion  of  the  transaction  and 
any  such  intimation  from  you  would  have 
ended  the  negotiations  then  and  there. 

"I  have  no  desire  to  avoid  any  honest  ob- 
ligation, but  this  demand  for  commission 
from  you  as  my  agent,  when  you  advertised 
and  held  yourself  out  to  me  as  having  money 
to  loan,  for  which  you  charged  commission 
when  loaned,  is  such  a  wide  departure  from 
right  and  justice  that  I  decline  to  pay. 

*'You  are  of  course  at  liberty  to  take  any 
steps  you  deem  proper.*' 

The  plaintiff  testified  upon  cross-examina- 
tion that  it  was  not  the  understanding  that 
the  loan  was  to  be  accepted  only  in  the  event 
of  the  defendant  purchasing  jUie  farm.  He 
was  then  asked:  '^Q.  And  you  say  that  at 
that  time  nothing  was  said  by  Captain  Power 
about  not  taking  the  money  unless  he  suc- 
ceeded in  buying  one  or  two  of  the  places 
mentioned?  A.  No,  sir.  Captain  Power 
called  to  see  me  about  a  loan,  and  I  sent  for 
Mr.  McColgan  and  introduced  him  to  Captain 
Power.  .  .  .  Mr.  McColgan  was  a  man  I 
knew  had  some  money  to  loan  and  I  sent  for 
him  and  introduced  him  to  Captain  Power. 
Captain  Power  told  Mr.  McColgan  about  the 
inheritance  in  New  York  on  which  he  wanted 
a  loan  and  also  about  the  farms.  Mr.  Mc- 
Colgan told  him  that  he  would  not  loan  any 
money  on  the  inheritance  in  New  York;  but 
that  he  was  willing  to  loan  money  on  either 
one  of  the  two  farms,  which  he  might  pur- 
chase. He  had  not  purchased  then,  but  he 
showed  me  photographs  that  he  had  taken 
and  he  told  me  he  would  buy  one  of  the  two 
farms.  He  asked  me  to  find  out  how  much 
I  would  loan  on  either  one  of  them. 
[605]  Q.  You  knew  at  the  time  didn't  you, 
that  Captain  Power  would  not  take  the  money 
unless  he  succeeded  in  buying  one  of  these 
places?  A.  No,  sir.  What  I  understood  from 
the  negotiations,  he  wanted  to  see  what  was 
the  best  deal  he  could  make.  When  I  looked 
at  the  Earp  Place,  I  understood  there  would 
be  some  difficulty  in  getting  a  deed  for  the 
Earp  Place.  Then  I  went  to  the  Harding 
Place,  looked  it  over  and  decided  to  advance 
16,000.00  on  that  place.    I  communicated  that 
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information  to  Captain  Power,  and  he  accept- 
ed that  loan.  Q.  According  to  your  con- 
tention, you  were  employed  without  any 
contingencies?  A.  I  knew,  when  the  nego- 
tiations first  began  with  Captain  Power,  that 
Mrs.  Harding  might  not  sign  the  deed,  would 
not  sign  the  deed.  But  I  knew  subsequently 
to  that,  and  Captain  Pow^er  so  informed  me, 
that  he  had  purchased  the  place,  that  he 
wanted  the  loan;  and  that  closed  the  trans- 
action." 

Mr.  McColgan  testified  that  when  he  was  in 
the  office  of  the  plaintiff  on  the  occasion  re- 
ferred to  in  the  testimony  of  the  plaintiff, 
that  "Captain  Power  told  Mr.  Parker  about 
two  farms  he  was  looking  at,  and  asked  him 
to  see  how  much  he  would  loan  on  either  one 
of  them,  and  he  told  Mr.  Parker  that  if  he 
made  the  loan  he  would  pay  him  his  com- 
mission." Upon  cross-examination  he  tes- 
tified that  it  was  not  the  understanding  that 
if  the  defendant  did  not  get  either  of  the 
farms  he  was  not  to  take  the  loan. 

Frank  R.  Rutter,  who  is  connected  with  the 
Department  of  Commerce  at  Washington,  tes- 
tified that  he,  upon  the  recommendation  of 
the  plaintiff,  agreed,  in  May  or  June,  1913, 
to  loan  imto  Captain  Power  $7,500.00  on  a 
farm  in  Howard  County  that  was  to  be  pur- 
chased by  him.  That  the  money  to  be  loaned 
to  the  defendant  "was  received  by  him  upon 
investments  with  interest  paid  up  to  the  end 
of  May  and  that  he  held  it  uninvested  until 
September,  when  he  was  told  by  Mr.  Parker 
that  the  loan  was  off,  that  up  to  such  time  he 
was  prepared  to  make  the  loan." 

In  deciding  whether  this  case  should  have 
gone  to  the  jury  on  the  evidence  offered,  we 
need  only  to  consider  the  evidence  [606]  of 
the  plaintiff,  even  though  it  be  in  conflict  with 
that  of  the  defendant  as,  we  must  assume,  in 
deciding  such  question,  the  truth  of  the  plain- 
tiff's evidence,  given  to  the  jury,  tending  to 
sustain  the  plaintiff's  right  to  recover.  In 
Leopard  v.  Chesapeake  etc.  Canal  Co.  1  Gill 
(Neb.)  229;  Hiss  v.  Weik,  78  Md.  446,  28 
Atl.  400,  the  test  to  be  applied  in  determin- 
ing the  legal  sufficiency  of  such  evidence  is 
whether  it  is  of  sufficient  probative  force  to 
enable  an  ordinary  intelligent  mind  to 
draw  a  rational  conclusion  therefrom,  in 
support  of  the  plaintiff's  right  to  recover; 
Jones  V.  Jones,  45  Md.  154,  and  other  cases 
since  decided,  and  if  it  is  of  such  probative 
force,  then  it,  with  the  other  evidence  in  the 
case,  should  have  been  submitted  to  the  jury 
and  its  weight  and  value  considered  and  deter- 
mined by  it. 

The  contention  of  the  defendant,  as  shown 
by  his  letter  of  September  5th,  is  that  he 
never  authorized  the  plaintiff,  as  his  agent, 
to  seek  a  loan  for  him.  That  the  plaintiff  had 
advertised  money  to  loan  and  the  defendant 
supposed  that  the  money  so  advertised  was 
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his,  and  that  he  applied  to  him,  not  as  a 
broker,  but  as  one  to  whom  the  money  be- 
longed. That  the  plaint ilT  stated  to  him  his 
terms  for  making  a  loan  would  be  "the  ex- 
pense of  title  examination  and  five  per  cent 
on  the  loan."  These  charges,  however,  were 
to  be  paid  only  in  the  event  of  the  loan  being 
fully  consummated,  that  is,  in  the  event  of 
the  money  being  paid  over  and  the  relation 
of  debtor  and  creditor  thereby  created  between 
him,  &A  the  borrower,  and  the  plaintiff  as  the 
lender,  and  as  the  loan  was  never  so  con- 
summated, the  plaintiff,  as  contended  by  the 
defendant,  is  not  to  be  paid  such  charges. 

The  evidence  of  the  plaintiff,  however,  is 
not  in  accord  with  the  contention  of  the  de- 
fendant. The  plaintiff  testified  that  on  the 
occasion  of  the  defendant's  visit  to  his  office, 
he  sent  for  McColgan,  a  possible  lender,  and 
had  him  talk  directlv  with  the  defendant, 
telling  him  what  security  he  would  require, 
and  that  he  would  not  loan  his  wife's  in- 
heritance. At  the  same  time  the  plaintiff 
told  the  defendant  that  he  would  expect  to  be 
paid  a  commission  for  making  the  loan.  The 
defendant  may  have  thought  upon  reading  the 
[607]  advertisement  that  the  money  men- 
tioned therein  was  the  plaintiff's  money,  but 
if  the  evidence  of  the  plaintiff  be  true,  and  !t 
ii-  supported  by  the  evidence  of  McColgan,  he 
could  not  have  thought  after  such  meeting 
that  the  plaintiff  was  the  lender.  It  is  ad- 
mitted by  the  defendant  that  the  plaintiff  was 
U  be  paid  the  expense  of  title  examination 
and  five  per  cent  on  the  loan,  but  this  it 
seemed  he  did  not  regard  as  commissions. 

The  plaintiff  also  testified  that  the  loan  was 
not  contingent  upon  the  defendant's  being 
able  to  buy  one  of  the  farms  mentioned  by 
him.  He  was  told  to  ascertain  and  commu- 
nicate to  the  defendant  the  amount  that  could 
be  obtained  as  a  loan  upon  each  of  these 
farms,  that  he,  the  defendant,  was  going  to 
buy  one  of  them,  and  that  he  would  want  a 
loan  upon  the  one  he  bought.  He  was  told, 
as  he  states,  that  a  part  of  the  purchase 
money  was  to  be  borrowed  upon  the  inher-. 
itance  of  the  wife,  and  he  afterwards  learned 
that  Mrs.  Earp,  the  wife  of  the  owner  of  one 
of  the  farms,  was  thought  to  be  of  unsound 
mind,  and  incapable  of  joining  with  her  hus- 
band in  the  conveyance  of  the.  farm  to  a  pur- 
chaser, and  that  Mrs.  Harding,  the  wife  of 
the  owner  of  the  other  farm,  would  not  join 
her  husband  in  a  deed  of  conveyance  therefor, 
but  as  he  says,  none  of  these  obstacles  were 
made  conditions  upon  which  the  loan  when 
obtained  was  to  be  accepted.  He  knew  at  the 
time  negotiations  were  started,  as  he  states, 
that  Captain  Power  would  not  be  able  to  buy 
either  of  these  farms  unless  he  could  obtain 
a  loan  on  the  wife's  estate  in  New  York,  but 
he  was  afterwards  informed  by  telegram  from 
defendant  dated  May  23rd,  that  these  diffi- 


culties had  all  been  removed.  The  telegram 
referred  to  being  as  follows:  ''Mrs.  Harding 
has  agreed  to  convey;  husband  gives  her  one- 
third  purchase  money;  have  arranged  for  ten 
thousand  from  estate;  will  you  loan  six  thou- 
sand fvrat  moTigagey  wire  reply  my  expense" 
This  telegram  was  answered  by  the  plaintiff 
saying :  "Will  accept  loan  of  $6,000.00,  sub- 
ject to  usual  commission  five  per  cent  and 
title  fee,"  and  the  defendant  replied  to  this 
telegram  by  wire  of  June  2nd,  saying:  "Will 
[608]  accept  on  terms  offered,  letter  in  full 
today."  This  letter  has  been  set  out  in  full 
in  this  opinion  and  in  it  may  be  found  this 
statement :  **Con firming  my  telegram  of  this 
date,  beg  to  advise  that  we  will  want  the  loan 
requested,  sometime  between  now  and  June 
30th.  I  am  expecting  in  the  mail  today 
$10,000.00  that  is  to  be  advanced  on  the  in- 
terest in  the  estate,  and  the  contract  with  Mr. 
and  Mrs.  Harding  is  ready  to  be  signed  as 
soon  as  the  deposit  of  $1,500.00  is  forwarded, 
which  will  be  done  as  soon  as  this  money  is 
received.  Mr.  and  Mrs.  Harding  arranged 
their  differences  by  an  agreement  whereby 
Mrs.  Harding  will  receive  one-third  of  the 
purchase  money  in  lieu  of  her  dower  rights. 
This  disposes  of  her  objection  to  signing  and 
under  the  contract  which  both  will  sign,  they 
will  give  a  deed  not  later  than  June  30th. 

"V¥e  have  concluded  to  ask  for  a  loan  of 
$8,000.00  and  will  take  a  loan  for  that  amount 
if  you  and  Mr.  McColgan  will  advance  that 
sum."  As  stated  in  the  plaintifiTs  testimony. 
Mr.  McColgan  would  not  take  a  loan  on  the 
farm  for  more  than  $6,000.00  and  the  matter 
of  a  loan  of  $7,500.00  was  then  taken  up  witir 
Mr.  Sutter  and  he  agreed  to  make  a  loan  ai 
that  amount.  This  fact  was  first  commu- 
nicated to  Captain  Power  by  letter  of  June 
12th,  and  was  thereafter  more  fully  discussed 
on  the  occasion  of  a  visit  of  the  defendant 
to  the  office  of  the  plaintiff  when  Mr.  Parker 
says  that  he  agreed  to  accept  the  loan  subject 
to  "a  commission  of  five  per  cent  for  secur- 
ing the  loan,  and  title  fee  and  examining  the 
title  and  interest  at  six  per  cent." 

It  will  be  recalled  that  the  defendant  had 
said  in  his  letter  of  June  2nd  that  he  would 
want  the  money  between  that  date  and  the 
30th  of  June,  and  as  the  plaintiff  had  not 
heard  from  him  at  the  date  of  his  letter  of 
July  9th,  he  wrote  him  calling  his  attention 
to  the  fact  that  he  was  holding  it  for  him, 
and  had  been  holding  it  for  him  since  the 
middle  of  June,  and  that  he  was  charging  him 
interest  on  same  from  the  time  the  defendant 
told  him  he  would  want  it.  There  was  noth- 
ing said  iv  the  letter  about  commission,  nor 
was  it  at  that  time  known  by  the  plaintiff 
that  the  loan  was  not  to  [609]  be  accepted. 
In  reply  to  this  letter  the  defendant  wrote  on 
July  12th,  saying:  **1  have  decided  that  the 
time  is  evidently  not  propitious  and  will  drop 
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the  whole  negotiations  for  the  present.  Of 
course,  I  realize  that  I  have  kept  your  money 
waiting  for  investment  and  will  meet  the 
interest  charge/'  It  was  not  until  the  plain- 
tiff's letter  of  July  22nd,  In  reply  to  defend- 
ant's letter  of  the  12th,  that  the  defendant 
\^'a9  called  upon  to  pay  commissions,  and  after 
writing  two  other  letters  the  plaintiff  receiv«»d 
a  letter  from  the  defendant  dated  September 
3th,  refusing  to  pay  said  commissions,  al- 
though he  had,  on  July  12th  recognized  it 
seems  an  obligation  resting  upon  him  to  pay 
interest  on  the  money  that  he  had  kept  wait- 
ing for  such  investment,  strongly  indicating, 
at  least,  that  he  knew  the  money  had  been 
obtained  for  such  loan,  and  that  it  was  being 
held  for  him. 

The  plaintiff,  as  both  he  and  Rutter  tes- 
tified, procured  the  loan,  that  is  the  amount 
of  money  that  the  plaintiff  desired  as  a  loan, 
which  the  defendant  had  agreed  to  accept,  and 
held  such  amount  for  the  defendant  until 
July  12th,  when  told  by  Power  that  the  nego- 
tiations were  off. 

In  the  case  of  Glenn  v.  Davidson,  37  Md. 
565,  where  the  action  was  brought  to  recover 
broker's  commissions  for  the  negotiation  of  a 
loan,  this  Court  said:  "A  broker  who  fully 
discharges  his  duty,  and  performs  all  that 
he  undertook  to  do,  is  entitled  to  recover  for 
his  services,  without  regard  to  the  fact  wheth- 
ei  such  services  wore  Ijcneficial,  or  of  value  to 
his  employer."  Kimberly  v.  Henderson,  29 
Md.  512;  Schwartze  v.  Yearly,  31  Md.  270. 

The  evidence  of  the  plaintiff,  we  think,  has 
sufficient  probative  force  tending  to  show  the 
plaintiff^s  right  to  recover,  to  warrant  its  sub- 
mission to  the  jury. 

We  will  therefore  reverse  the  judgment  of 
the  Court  below. 

Judgment  reversed  and  new  trial  awarded, 
with  coses,  to  the  appellant. 
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Introductory, 

The  purpose  of  this  note  is  to  discuss  the 
cases  passing  on  the  question  what  consti- 
tutes performance  on  the  part  of  a  loan 
broker  sufficient  to  entitle  him  to  a  commis- 
sion. For  a  discussion  of  the  right  of  a  state 
or  a  municipality  to  regulate  the  business  of 
personal  loan  brokers,  see  the  note  to  Matter 
oi  Stephan,  Ann.  Cas.  1916E  617. 
Ann.  Cas.  1918C.— ai». 


The  general  principle  of  law  which  obtains 
in  transactions  between  principal  and  broker, 
viz.,  that  the  broker  is  entitled  to  compensa- 
tion when  he  produces  a  person  who  is  ready, 
'Willing  and  able  to  enter  into  the  contract 
which  the  broker  is  employed  to  procure  (see 
4  R.  C.  L.,  tit.  Brokers,  p.  307)   applies  also 
to  loan  brokers.     So  where  the  broker  has 
produced  a  person  who  is  ready,  willing  and 
able   to   lend   on   the   terms   sought  by   the 
broker's  principal  he  is  usually   deemed  to 
have  performed  his  contract  and  is,   there- 
fore, entitled  to  compensation.     Cameron  v, 
Ayres  (Cal.)  166  Pac.  801;  Hughes  v.  Chung 
Sun  Tung  Co.  28  Cal.  App.  371,  154  Pac.  299, 
301;  Squires  v.  King,  15  Colo.  416,  25  Pac. 
26;   Silberberg  v.  Chipman,  42  Colo.  20,  93 
Pac.  1130,  15  L.R.A.(N.S.)    187;    Rundle  v. 
Staats,    19    Colo.    App.    164,    73    Pac.    1091; 
Vinton  v.  Baldwin,  88  Ind.  104,  45  Am.  Rep. 
447 ;  Little  v.  Liggett,  86  Kan.  747,  121  Pac. 
1125;    Phister   v.   Gove,   48   Mo.   App.   455; 
Hackmann  v.  Gutweiler,   66  Mo.  App.  244; 
Fullerton  v.  Carpenter,  97  Mo.  App.  197,'  71 
S.  W.  98;  Bledsoe  v.  Lombard  (Mo.)   194  S. 
W.  518; -Lord  v.  Moran,  31  Misc.  750,  64  X. 
Y.  S.  37;  Steele  v.  Rumore,  117  N.  Y.  S.  180; 
Glendenning  v.  Stafford  Constr.  Co.  136  N". 
Y.  S.  76.    And  see  the  reported  case,  and  the 
cases    cited    infra    in    the    subdivision    Con- 
summation of  Loan. 

In  Silberberg  v.  Chipman,  42  Colo.  20,  93 
Pac.  1130,  15  L..R.A.(X.S.)  187,  the  court 
said:  "It  clearly  appears  that  plaintiff  fully 
complied  with  his  contract,  and  he  was  en- 
titled to  the  amount  of  compensation  agreed 
upon.  He  obtained  a  lender  who  was  willing,' 
ready  and  able  to  lend  the  amount  of  money 
which  the  defendant  wanted  to  borrow  upon 
the  terms  and  conditions*  mutually  satisfac- 
tory to  lender  and  borrower.  In  other  words, 
plaintiff  brought  them  together,  and  their 
minds  met  with  reference  to  the  loan.  The 
fact  that  the  lender  refused  to  complete 
it  because  of  a  defect  in  defendant's  title, 
and  that  defendant  refused  to  furnish  the 
bond,  do  not  deprive  plaintiff  of  his  brokerage 
fee.  Indeed,  the  failure  of  defendant  to  ob- 
tain the  money  as  a  loan  was  due  to  his  own 
act,  his  refusal  to  give  as  a  security,  what  he 
promised  to  furnish,  a  marketable  title  for 
such  purpose." 

So  in  Little  v.  Liggett,  86  Kan.  747,  121 
Pac.  1125,  40  L.R.A.(N.S.)  39,  it  was  said: 
"The  written  application  signed  by  the  de- 
fendant recited  that  he  appointed  the  com- 
pany his  agent  *to  procure  a  loan.'  It  is 
argued  that  his  language  shows  an  agreement 
that  no  comraisHion  was  to  be  paid  unless  the 
loan  was  actually  made.  We  think  the  rule 
is  the  same  as  in  the  case  of  the  ordinary 
real  estate  broker's  contract — the  commisi^ion 
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is  earned  when  the  agent  has  produced  a 
person  willing  and  able  to  deal  with  the  em- 
ployer upon  the  terms  specified." 

In  Vinton  v.  Baldwin,  95  Ind.  433,  it  ap-^ 
pcared  that  the  defendant  employed  the 
plaintiff  to  secure  a  loan.  The  plaintiff  was 
to  receive  as  his  compensation  "five  per 
centum  on  the  amount  of  the  loan  obtained.** 
The  entire  amount  of  the  loan  was  $5,500. 
Before  turning  over  the  amount  to  the  de- 
fendant the  plaintiff  deducted  his  commission. 
The  defendant  contended  that  there  was  a 
lack  of  performance  on  the  part  of  the  plain- 
tiff. It  was  held,  however,  that  the  plaintiff 
had  fully  performed  his  part  of  the  contract. 
The  court  said:  'There  is  no  conflict  in  the 
evidence  as  to  the  contract  made  by  the  par- 
ties, for  it  is  conclusively  shown  that  the 
agreement  was  that  the  appellant  was  ap- 
pointed the  appellee's  agent  to  procure  a  loan, 
and  that  the  latter  promised  to  pay  the 
former  for  his  services  'five  per  centum  com- 
mission on  the  amount  of  the  loan  obtained.' 
This  was  the  contract  between  the  parties, 
and  it  received  construction  in  Vinton  v.  Bald- 
win, 88  Ind.  104,  45  Am.  Bep.  447,  where  it 
was  held  that  'A  broker  who  is  employed  to 
procure  a  loan  is  entitled  to  his  commission 
when  he  procures  a  lender  ready,  willing  and 
able  to  lend  the  money  upon  the  terms  pro- 
posed.' That  the  rule  of  law  was  correctly 
stated  in  the  case  cited  cannot  be  questioned, 
for  all  the  authorities  are  to  that  effect.  The 
appellee's  position  in  the  present  appeal  is 
that  there  was  no  performance  of  the  con- 
tract, because  Vinton  offered  him  only  $4,960, 
when  the  loan  for  which  he  contracted  was 
$5,500.  It  is  shown  by  the  contract  that 
Vinton  was  to  receive  a  stipulated,  commis- 
sion, namely,  five  per  cent  on  the  amount  of 
the  loan,  and  it  is  insisted  that  because  he 
retained  this  comfnission  the  appellee  was 
justified  in  repudiating  the  contract.  It 
seems  clear  that  Vinton  had  a  right  to  retain 
this  commission  without  going  thro«gh  the 
idle  ceremony  of  handing  the  money  over  to 
the  appellee  and  then  receiving  it  back  from 
him." 

But  unless  a  loan  broker  procures  a  person 
who  is  able,  ready  and  willing  to  lend  he  ean- 
not  recover  compensation.  Cameron  v.  Ayres 
(Cal.)  166  Pac.  801;  Davison  v.  Herndon,  125 
Ga.  385,  54  S.  E.  92;  Holliday  v.  Roxbury 
Distilling  Co.  130  App.  Div.  654,  115  N.  Y. 
8.  383 ;  Bimbaum  v.  Unger,  136  N.  Y.  S.  1 ; 
Finck  V.  Carlson,  137  N.  Y.  S.  902.  See  also 
Manby  v.  Turner,  13  Colo.  App.  358,  57  Pac. 
862.  Thus  in  Davison  v.  Herndon,  supra,  it 
appeared  that  the  broker  made  several  vain 
attempts  to  procure  a  loan  for  the  defendant. 
He  informed  the  defendant  of  his  failure. 
The  defendant  thereafter  obtained  the  loan 
himself.  It  was  held  that  the  plaintiff  was 
not  entitled  to  a  commisiion. 


In  Cameron  t.  Ayres  (Cal.)  166  Pac.  801, 
it  appeared  that  the  defendant  sought  to  ob- 
tain a  loan  of  $60,000  for  which  she  was  to 
give  as  security  a  certain  lot  of  land  and  an 
agreement  that  she  would  use  the  borrowed 
money  for  the  purpose  of  erecting  a  building 
on  this  lot.  She  requested  the  plaintiff  to 
negotiate  this  loan  for  her.  It  further  ap- 
peared that  the  plaintiff  did  nothing  more 
than  to  tell  a  certain  brokerage  firm  that  the 
defendant  wished  to  borrow  money.  It  was 
held  that  he  was  not  entitled  to  any  com- 
mission. The  court  said:  ''Without  consid- 
eration of  the  omissions  and  uncertainties 
in  this  contract  the  nonsuit  was  properly 
ordered  upon  three  distinct  grounds:  1.  Be- 
cause plain tifi^s  contract  called  upon  him  to 
negotiate  the  loan  for  the  defendant,  and  the 
evidence  fails  utterly  to  show  that  he  did 
so  negotiate  the  loan.  Cliarged  with  such  a 
duty,  to  measure  up  to  the  performance  of 
his  contract  the  agent  or  broker  mu^t  show 
that  he  was  the  efiicient  cause  of  obtaining 
the  loan.  Ayres  t.  Thomas,  116  Cal.  140,  47 
Pac.  1013.  Here  it  appears  that  the  efficient 
agent  was  McDonald  &  Co.  True  it  is,  plain- 
tiff says,  that  McDonald  &  Co.  were  his 
agents;  but  this  is  entitled  to  no  weight,  as 
being  but  the  conclusion  of  the  witness.  True 
it  is,  also,  that  he  testified  further  that  he 
said  to  defendant  that  she  would  have  to  pay 
a  commission;  but  here  he  seeks  to  modify 
by  parol  the  terms  of  his  written  contract 
wherein  no  commission  was  contemplated. 
.  .  .  The  evidence  fails  to  show  either  an 
acceptance  of  the  loan  by  defendant  or  cir- 
cumstances amounting  to  a  breach  of  her  con- 
tract, putting  her  in  default  for  refusing  to 
accept  the  loan.  This  is  so  because  the 
proffered  loan  was  upon  condition  that  she 
raise  a  large  additional  sum  of  money  to  be 
expended  in  the  construction  of  the  building. 
She  may  have  been  willing  to  accept  the  loan. 
She  may  have  been  desirous  of  securing  and 
using  the  additional  $20,000  but  manifestly 
the  conditions  attached  to  the  offered  loan  of 
$60,000  were  such  that  her  so-called  accept- 
ance of  it  was  necessarily  tentative,  and 
conditional  upon  her  own  ability  to  raise  the 
additional  money,  and  therefore  it  is  not 
shown  that  she  was  in  any  wise  in  default 
in  having  finally  declined  to  proceed  with  the 
matter.  For  these  reasons  the  judgment  ap- 
pealed from  is  afiirmed." 

In  McDonald  v.  Dieterich,  65  Wash.  480, 
118  Pac.  341,  it  appeared  that  the  defend- 
ant who  owned  about  20,000,000  feet  of  lum- 
ber employed  the  plaintiff  to  obtain  a  loan 
for  him.  The  defendant  represented  that  he 
had  40,000,000  feet  of  lumber.  The  plaintiiT 
procured  a  person  who  was  willing  to  pur- 
chase the  lumber  but  not  to  make  the  loan. 
It  was  held  that  the  plaintiff  was  not  entitled 
tc  any  commiBsion.     The  court  said:     'The 
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man  contended  as  willing  to  make  the  loan 
was  Mr.  Danaher  of  Tacoma,  who  is  evidently 
engaged  in  some  phase  of  the  lumber  business. 
A  proposition  involving  40,000^000  feet  of 
timber,  within  such  a  short  distance  of 
Tacoma,  evidently  appealed  to  liim.  But  it 
is  evident  from  the  record  that  his  only  in- 
terest in  the  matter  was  obtaining  the  entire 
output  of  timber.  The  making  of  a  loan  of 
$100,000  upon  a  six  per  cent  basis  did  not 
interest  him  at  all.  What  he  wanted  was  to 
buy  the  timber.  His  first  inquiry  is  as  to 
the  price  for  which  respondent  would  sell 
the  logs.  After  some  negotiations,  this  price 
was  fixed  at  $8.50  *per  thousand,  which,  on 
the  basis  of  40,000,000  feet,  would  mean  a 
consideration  of  $340,000.  This,  however,  in- 
volved a  sale  of  the  logs,  not  a  loan, .and 
appealed  to  Danaher  only  upon  his  ability  to 
make  satisfactory  arrangements  with  respond- 
ents whereby  he  could  obtain  all  the  timber 
on  the  land.  This  is  evidenced  by  a  wire 
sent  respondents  by  appellant  after  his  first 
visit  to  Danaher:  *Wire  immediately  price 
you  will  contract  the  entire  output  of  timber 
of  the  Cedar  River  Ck)al  &  Logging  Company. 
Party  leaving  to-morrow.  Must  know  to-day.' 
.  .  .  Respondents  suggest  there  could  be 
no  recovery  in  any  event,  because  appellant 
relies  in  the  complaint  upon  his  original 
agreement  to  procure  a  straight  loan,  and 
that  neither  by  original  plea  nor  amendment 
does  he  suggest  any  right  of  recovery  upon 
any  substituted  or  modified  contract.  We  do 
not,  however,  discuss  this  contention,  it  not 
being  material  in  view  of  our  finding  that 
there  was  neither  substituted  nor  modified 
contract  between  Danaher  and  respondents. 
Appellant,  having  obtained  neither  one  who 
was  willing  to  make  a  loan  upon  terms  orig- 
inally submitted  to  him  by  respondents,  nor 
one  who  contracted  with  respondents  to  fur- 
nish the  required  amount  upon  any  modifica- 
tion of  those  terms,  hae  failed  to  establish  a 
right  of  recovery  upon  either  the  original  or 
any  substituted  agreement." 

Con^uitimalion  of  Loan, 

It  is  not  necessary  that  a  loan  broker,  in 
order  to  be  entitled  to  a  commission,  should 
actually  consummate  the  transaction.  If  the 
consummation  is  prevented  by  reason  of  the 
fact  that  the  defendant  fails  to  perform  pari 
of  the  agreement  the  broker  may  nevertheless 
recover.  Fitzpatrick  v.  Gilson,  176  Mass. 
477,  57  N.  E.  1000;  West  v.  Hudson,  171 
Mich.  669,  137  N.  W.  668 ;  Peet  v.  Sherwood, 
43  Minn.  447,  46  N.  W.  869;  Phister  v.  Gove, 
48  Mo.  App.  466;  Morrison  v.  Tuska,  113  N. 
Y.  611;  Sugarman  v.  Fraser,  71  Misc.  416, 
128  N.  Y.  8.  718;  Van  Orden  v.  Simpson,  90 
Misc.  322,  163  N.  Y.  S.  134;  Steele  v.  Lipp- 
man,  115  N.  Y.  S.  1099. 
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In  Peet  v.  Sherwood,  supra,  it  appeared 
that  the  defendant  employed  the  plaintiff  to 
obtain  for  him  a  loan  and  ofi'ered  certain  land 
as  security.  The  plaintiff  negotiated  for  the 
loan  with  a  corporation,  which  was  willing  to 
lend  $17,000  provided  the  security  was  suffi- 
cient. On  an  examination  of  the  property,  a 
defect  in  its  title  was  discovered  and  for  this 
reason  the  corporation  refused  to  make  the 
loan.  It  was  held  that  Uie  plaintiff  was  en- 
titled to  the  commission  offered  by  tlie  defend- 
ant, nothwithstanding  the  noneonsummation 
of  the  loan.  The  court  said :  ''The  rights  and 
duties  of  a  broker  employed  to  secure  a 
loan  depend  upon  the  same  principles  which 
govern  the  broker  who  undertakes  to  find  a 
purchaser  of  property,  and  no  substantial  dis- 
tinction can  be.  made.  The  inquiries  in  each 
case  are,  what  did  the  broker  undertake  to 
do?  has  he  completed  his  undertaking?  and, 
if  not,  is  the  difficulty  and  failure  attribut- 
able to  his  own  act,  or  that  of  the  party  by 
whom  he  was  employed?  The  loan  broker  is 
entitled  to  his  commissions  when  he  has  pro- 
cured a  lender  who  is  ready,  willing,  and  able 
to  lend  the  money  upon  the  authorized  terms. 
This  done,  his  duty  is  performed,  and  he  is 
entitled  to  compensation  whether  the  loan  is 
consummated  or  not,  unless  his  right  thereto 
is,  by  special  agreement,  made  to  depend  upon 
conditions  which  the  law  does  not  annex  to 
his  engagement  as  a  broker.  He  assumes  no 
greater  or  different  obligation  in  respect  to 
title  in  case  of  a  loan  than  when  employed  to 
make  a  sale.  The  borrower,  when  employing 
a  broker  to  procure  or  make  a  loan  for  him, 
always  does  so  upon  the  implied  conditions 
(if  there  be  no  express  stipulation  in  respect 
to  the  matter)  that  he  has  the  ability  and 
will  make  or  tender  to  the  lender  a  title  free 
from  infirmity.  It  is  not  the  broker's  duty, 
and  no  part  of  his  engagement,  to  remove  in- 
cumbrances, or  to  cure  defects  in  title,  and, 
if  the  loan  is  not  effected  in  consequence  of 
an  encumbered  or  defective  title,  he  is  en- 
titled tp  his  commissions.  He  has  performed 
his  contract;  the  default  is  with  the  other 
party."  To  the  same  effect  see  West  v.  Hud- 
son, 171  Mich.  669,  137  N.  W.  668. 

So  in  Fitzpatrick  v.  Gilson,  176  Mass.  477, 
57  N.  E.  ioOO,  the  court  said:  "The  duty 
which  a  broker  is  employed  to  perform  is  to 
find  a  customer  for  that  for  which  his  prin- 
cipal directs  him  to  find  a  customer;  in  the 
case  at  bar,  for  a  loan  to  be  made  by  the 
customer,  secured  by  a  first  mortgage  on  a 
specified  lot  of  land,  to  be  made  by  the  prin- 
cipal. The  broker  found  a  customer  ready  to 
make  that  loan,  and  the  transaction  fell 
through  because  the  defendant,  the  broker's 
principal,  did  not  have  a  good  title  to  the 
land  in  question,  that  is  to  say,  because  of  the 
principal's  inability  to  produce  that  for  which 
he  employed  the  broker  to  get  him  a  customer. 
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When  a  broker  has  found  a  customer  for 
that  for  which  his  principal  has  employed  him 
to  find  a  customer,  the  broker  has  performed 
his  duty  and  has  earned  his  commission,  or, 
as  the  proposition  is  usually  stated,  if  the 
person  produced  by  the  broker  is  able,  ready 
and  willing  to  buy,  sell,  or  lend,  as  the  case 
may  be,  the  broker's  commission  is  earned." 
In  Morrison  v.  Tuska,  113  N.  Y.  S.  611, 
it  was  held  that  the  broker  need  not  furnish 
to  the  defendant  the  name  of  the  lender,  where 
the  borrower  refuses  to  perform  his  part  of 
the  contract.  And  to  the  same  effect  see 
Steele  v.  Lippman,  115  N.  Y.  S.  1099,  wherein 
the  court  said:  ''While  a  broker  has  not  per- 
formed his  whole  contract  when  he  has 
secared  an  offer  to  loan  upon  the  terms  set 
forth  by  the  borrower,  but  -must  actually 
secure  a  mortgage  loan,  unless  the  loan  fails 
through  the  fault  of  the  borrower  (Crasto 
V.  White,  52  Hun  473,  5  N.  Y.  S.  718;  Ihick- 
worth  V.  Rogers,  109  App.  Div.  168,  95  N.  Y. 
S.  1089),  yet,  if  the  borrower  absolutely  re- 
pudiates the  contract,  then  the  broker  need 
not  go  through  the  formality  of  producing 
the  lend«{r,  or  even  giving  his  name  (Duclos 
V.  Cunningham,  102  N.  Y.  678,  6  N.  E.  790). 
He  also  need  not  show  that  the  proposed 
knder  was  able,  as  well  as  willing,  to  carry 
out  his  offer,  because  that  fact  will  be  pre- 
sumed. Thain  v.  Philbrick,  36  Misc.  829, 
47  N.  Y.  S.  856." 

Compliance  vHth  Terms  of  Em,ploym,ent, 

Where  a  loan  broker  and  his  principal 
enter  into  an  agreement  as  to  the  manner 
and  means  of  procuring  the  loan,  the  broker 
is  not  entitled  to  a  commission  unless  he 
fully  complies  with  the  terms  of  the  contract. 
Illingsworth  v.  Slosson,  19  111.  App.  612; 
Finck  v.  Menke,  33  Misc.  769,  67  N.  Y.  S. 
954;  Kronenberger  v.  Teschemacher,  62  Misc. 
130,  101  N.  Y.  S.  764;  Faulkner  v.  Cowell, 
80  App.  Div.  161,  80  N.  Y.  S.  526;  Glover  v. 
Duffy,  112  N.  Y.  S.  1099;  Gerstenfeld  v.  Ger- 
man, ]23  N.  Y.  S.  195.  Compare  Fisher  v. 
Drewitt,  48  L,  J.  Exch.  (Eng.)  32;  Van  Lien 
v.  Byrnes,  1  Hilt.  (N.  Y.)  133.  Thus  in  Finck 
V.  Menke,  supra,  it  appeared  that  the  plain- 
tiff, a  loan  broker,  agreed  to  procure  a  loan 
of  $5,000  for  the  defendant  within  ten  days 
from  the  making  of  the  contract.  The  plain- 
tiff failed  to  procure  the  loan  within  the  ten 
days.  It  was  held  that  he  had  not  complied 
with  the  terms  of  the  agreement,  and,  there- 
fore, was  not  entitled  to  a  commisHion.  The 
court  said :  "The  case  thus  stands  that  plain- 
tiff did  not  procure  a  loan  for  the  defendant 
within  the  ten  days  provided  for  by  the  con- 
tract, and  was  not  prevented  by  any  act  of 
the  defendant  from  procuring  such  loan.  It 
is,  moreover,  to  be  noted  that  plaintiff  does 
not  claim  in  his  complaint  that  he  was  pre- 


vented by  any  act  of  the  defendant  from  com- 
plying with  the  terms  of  the  contract."  In 
Gerstenfeld  v.  German,  123  N.  Y.  S.  195,  it 
appeared  that  the  plaintiff  was  employed  to 
procure  a  loan,  which  was  "to  be  closed 
December  31,  1909."  The  plaintiff  during  the 
month  of  October,  1909,  made  several  unsuc- 
cessful attempts  to  get  the  money.  He  then 
filed  an  application  with  the  Industrial  Life 
Insurance  Company.  That  company  did  not 
accept  the  application  according  to  its  terms 
but  stated  that  it  would  accept  the  applica- 
tion if  the  loan  was  to  "close  at  once.''  It 
was  held  that  the  plaintiff  had  not  performed 
his  part  of  the  agreemeni. 

In  Bimbaum  v.  Unger,  135  X.  Y.  S.  1. 
it  appeared  that  the  defendant  employed  the 
plaintiff  to  obtain  a  loan.  It  was  understood 
that  unless  an  acceptance  in  writing  of  the 
application  for  the  loan  was  given  within 
one  day  of  the  application  by  one  Hagar  to 
the  defendant  the  employment  should  cease. 
The  plaintiff  failed  to  procure  the  written 
acceptance.  It  was  held  that  he  had  not 
performed  the  services  of  a  loan  broker  en- 
titling him  to  compensation.  The  court  said: 
"There  was  no  evidence  of  the  acceptance  of 
a  person  able,  ready,  and  willing  to  make  the 
loan.  Hagar  testified  that  he  was  ready, 
able,  and  willing  to  make  the  loan,  but  on 
cross-examination  testified  that  the  fund  was 
not  in  his  possession;  that  his  client  would 
simply  send  him  a  check;  that  the  money  wa^^ 
not  in  his  hands.  This  evidence  was  insuiB* 
cient.  Before  a  broker  can  recover  in  an 
action  of  this  nature,  he  must  show  that  he 
had  procured  a  person  able,  ready,  and  willing 
to  make  the  loan." 


BACA  ET  All. 

v. 

HKKNOWH   HEIRS    OF   JACINTO 
PAUkEZ  ET  AL. 


New  Mexico  Supreme  Court — January  9, 

1915. 


20  y.  Mex.  1;  146  Pac,  945. 


Appeal  and  Error  —  SnffleieiLey  of  Rec- 
ord ^  Traneerlpt  of  Evidence. 

The  record  on  appeal  must  show  that  it 
contains  a  transcript  of  all  that  portion  of 
the  record  of  the  trial  court  necessary  for  a 
consideration  of  the  questions  presented  for 
review,  and  the  duty  of  having  such  a  tran- 
script properly  prepared  and  filed  rests  upon 
the  appellant  or  plaintiff  in  error. 


BACA  Y.  UKKNOWN  HSIR8. 
so  y.  Mex.  1, 
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B«£erem«e  —  TeratiAatioa  of  Awtkoxitj 
of  Beferoe  -»  Completloa  of  Duties. 

A  referee,  under  section  24,  c.  57,  Sess. 
Laws  1907,  may  certify  to  the  transcribed 
notes  of  the  stenographer,  so  that  the  tran- 
script of  evidence  may  become  a  part  of  the 
record  without  any  bill  of  exceptions;  but 
he  has  no  power  to  make  up  a  transcript  of 
the  evidence  and  certify  to  tiie  same  after  he 
has  filed  his  report,  because  he  is  then  func- 
tus oflScio. 

[See  note  at  end  of  this  case.] 


When  a  referee  has  performed  the  duty  im- 
posed by  the  order  of  his  appointment  he  is 
functus  officio,  and  his  acts  are  no  more  than 
the  acts  of  a  private  individual.  When  he 
has  filed  his  report  and  it  has  become  a  rec- 
ord of  the  court,  his  power  over  it  is  at  an 
end  and  bia  relation  to  the  case  has  ceased. 

[See  note  at  end  of  this  case.] 

Appeal  aad  EError  ««•  Heoord  —  Ineorpo- 
ratloa  of  ExUMts. 

The  first  section  of  rule  22  of  this  eourt 
contemplates  the  incorporation  into  the  tran- 
script of  the  record  the  substance  of  volumi- 
nous exhibits,  or  exhibits  which  are  important 
only  as  to  the  fact  of  their  existence  or  as 
to  small  portions  of  their  subject-matter  or 
as  establishing  a  negative  fact,  either  by 
agreement  of  the  parties  as  to  the  statement 
of  the  contents  thereof,  or  a  statement  of  the 
contents  of  the  same  settled  by  the  trial 
judge;  but  it  makes  no  provision  for  the  send- 
ing of  original  exhibits  to  this  court,  and 
their  omission,  or  the  omission  of  the  state- 
ment mentioned,  from  the  transcript  of  rec- 
ord. 

Same. 

The  second  section  of  the  rule  was  not  de- 
signed to  obviate  the  necessity  of  incorporat- 
ing copies  of  exhibits  in  the  transcript  of 
record,  but  its  only  purpose  was  to  authorize 
the  sending  of  original  exhibits  to  this  court 
whenever,  in  the  opinion  of  the  district  judge, 
an  inspection  of  the  original  paper  would  dia- 
close  some  facts  which  could  not  be  made  to 
appear  by  a  copy  thereof.  Wliere  a  statement 
of  the  contents  of  exhibits  is  not  agreed  upon, 
or  made  up  as  provided  by  the  first  section 
of  thfe  rule  in  question,  appellant  or  plaintiff 
itt  error  must  have  a  copy  of  the  exhibits, 
essential  to  a  review  upon  appeal,  inserted 
in  the  transcript,  even  though  the  district 
judge  orders  the  original  exhibit  or  exhibits 
transmitted  to  the  supreme  court  for  inspec- 
tion. 

Same. 

Without  express  statutory  authority,  no 
original  paper,  document,  or  entry  in  a  cause 
can  be  incorporated  in  the  transcript  filed  on 
appeal  in  the  supreme  court;  but  all  papers, 
documents,  and  entries  must  be  copied  into 
the  transcript,  and  if  any  such  original  paper, 
document,  or  entry  is  incorporated  in  the 
transcript,  it  will  be  disregarded. 

(Svllabus  bv  court.) 

Appeal  from  District  Ck>urt,  SandoTal 
county:     Mbch£m,  Judge. 


Action  by  Trinidad  Baca  et  aU  plaintiffs, 
against  unknown  heirs  of  Jacinto  Palaez,  de- 
ceased, et  al.,  defendants.  Judgment  for 
plaintiffs.  Defendants  appeal.  The  facts  ai« 
stated  in  the  opinion.    Appbal  dismissed. 

r.  B.  Catron  and  0.  C  Os^rofi  for  appel- 
lants. 
A.  B.  McMillen_  for  appellees. 

[4]  Roberts,  G.J. — ^This  action  was  in- 
stituted in  the  court  below  by  Trinidad  Baca 
and  other  named  plaintiffs  against  the  un- 
known heirs  of  Jaeinto  Palaes,  deceased,  and 
other  named  defendants,  for  the  partition  of 
a  tract  of  land  known  as  the  **La  Majada 
grant,"  embracing  approximately  54,404.1 
acres,  situated  in  the  counties  of  Sandoval 
and  Santa  F6,  tiiis  state.  Upon  issue  joined, 
the  cause  was,  by  agreement  of  the  parties, 
submitted  to  Harry  P.  Owen,  as  referee,  who 
took  the  evidence  and  reported  the  same  to 
the  court  with  his  findings  of  fact  and  con- 
clusions of  law  stated  thereon.  Exceptions 
to  the  findings  of  fact  and  conclusions  of  law 
were  filed  by  certain  of  the  defendants,  rep- 
resented by  T.  B.  Catron  and  G.  C.  Catron, 
which  were  overruled  by  the  trial  court,  ex- 
cept as  to  that  part  of  the  report  providing 
for  compensation  to  certain  attorneys,  and  an 
order  with  the  exception  stated  was  entered 
approving  the  findings  made  by  the  referee 
and  the  conclusions  of  law  stated  thereon, 
and  judgment  of  partition  was  entered.  This 
judgment  set  out  in  detail  the  interest  of  each 
of  the  parties  to  the  suit,  approximately  175 
in  number,  and  ordered  partition  thereof 
among  the  several  owners  in  accordance  with 
the  decree.  Some  of  the  defendants,  but  not 
all,  have  appealed  [5]  from  the  decree,  and 
seek  to  have  reviewed  in  this  court  certain 
questions  of  law  and  fact,  all  more  or  less 
dependent  upon  the  evidence  taken  before  the 
referee.  Appellees  contend  that  none  of  the 
questions  presented  by  appellants  can  be  con- 
sidered by  this  court  Wcause  the  appellants 
did  not  file  or  print  such  transcript  of  record 
as  is  required  by  law,  but  that  the  same  shows 
upon  itfl  face  that  it  is  so  imperfect  and  in- 
sufficient that  none  of  the  questions  attempted 
to  be  raised  can  be  reviewed  by  this  court. 
Because  of  the  state  of  the  record  appellees 
move  to  dismiss  the  appeal. 

Appellees  contend  that  a  record  on  appeal 
must  be  on  its  face  perfect,  and,  if  it  shows 
that  it  is  imperfect,  the  court  will  not  con- 
sider it;  that,  when  a  party  attempts  to 
take  up  less  than  the  whole  record,  the  burden 
is  upon  him  to  show  that  the  portion  of  the 
record  taken  up  contains  all  that  is  necessary 
to  a  review  of  the  points  involved. 

It  is  true  that  a  record  on  appeal  must 
show  that  it  contains  a  transcript  of  all  that 
portion  of  the  record  of  the  trial  court  neces- 
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sary  for  a  consideration  of  the  questions 
presented  for  review,  and  the  duty  of  having 
such  a  transcript  properly  prepared  and  filed 
rests  upon  the  appellant  or  plaintiff  in  error. 
Section  31,  c.  57,  S.  L.  1907,  provides  a 
method  by  which  less  than  the  entire  record 
may  be  incorporated  into  the  transcript,  but 
under  this  section  all  that  portion  of  the 
record,  essential  to  a  review  in  the  Supreme 
Court  of  the  questions  presented,  must  be  in- 
cx)rporated  into  the  transcript  of  the  record. 
In  the  case  of  Witt  v.  Cuenod,  9  N.  M.  143, 
50  Pac.  328,  the  territorial  Supreme  Court, 
in  considering  a  similar  statute,  said: 

'The  option  granted  of  taking  up  only  such 
part  of  the  record  as  ai4>ellant  or  plaintiff 
in  error  deems  'necessary  for  a  review  of  the 
judgment  or  decree,'  instead  of  the  whole 
zecord,  was  intended  to  lighten  the  burden  of 
expenses,  but  not  in  any  way  to  put  the  op- 
posite party  to  any  disadvantage,  or  change 
his  position  in  any  respect.  Under  the  act  of 
1889,  just  as  formerly,  [6]  the  appellant  or 
plaintiff  in  error  should  have  his  case  in  this 
court,  with  nothing  to  be  desired  for  a  full 
and  proper  determination  of  the  question  of 
error  or  want  of  error  in  the  lower  court." 

The  praecipe  filed,  and  the  record  in  this 
ease,  show  that  appellants  deliberately  omit- 
ted important  portions  of  the  record;  that 
they  failed  to  include  in  the  transcript  all 
of  the  evidence  essential  to  a  determination 
of  the  questions  presented;  that  that  portion 
of  the  evidence  which  is  included  in  the  tran- 
script is  not  properly  certified,  and  cannot  be 
reviewed  by  this  court;  that  all  of  the  ex- 
hibits, numbering  more  than  175,  were  omit- 
ted from  the  transcript^  and  were  sent  to  this 
court  as  original  documents.  The  record 
shows  that  answers  were  filed  by  Margarita 
S.  De  Salazar  and  a  large  number  of  other 
defendants,  who  joined  in  the  prayer  for 
partition.  There  was  an  intervention  upon 
behalf  of  Melquiades  Ramirez  and  others 
which  was  brought  into  the  record,  and  the 
matter  was  referred  to  the  referee  for  trial; 
but  the  judgment  disposing  of  this  matter 
was  not  brought  into  the  transcript.  The 
amended  and  supplemental  answer  of  T.  B. 
Catron,  filed  January  6,  1912,  was  copied  in 
the  record:  but  the  order  allowing  the  same 
and  fixing  the  terms  upon  which  it  might  be 
filed  was  omitted.  No  bill  of  exceptions  was 
ever  made  up,  and,  as  stated,  only  a  portion 
of  the  evidence  was  attempted  to  be  carried 
into  the  transcript. 

Appellant  sought  to  overcome  the  necessity 
of  a  bill  of  exceptions  by  having  Harry  P. 
Owen,  the  referee,  make  up  and  certify  to  the 
portion  of  the  evidence  which  is  incorporated 
in  the  record. 

Section  24,  c.  57,  8.  L.  1907,  provides  a 
method  by  which  the  testimony,  in  all  actions 
tried  without  a  jury,  may  be  made  a  part  of 


the  record  without  a  bill  of  ezoeptioot.  The 
material  portion  of  this  section  reads  as  fol- 
lows : 

"In  all  actions  triecj  without  a  jury  the 
testimonv  taken  before  a  court  or  that  taken 
by  a  referee,  the  transcribed  notes  of  the 
stenographer  [7]  in  such  cases,  properly  cer- 
tified by  the  court  or  referee,  .  .  .  shall 
become  ...  a  part  of  the  record  for  the 
purpose  of  having  the  cause  reviewed  by  the 
supreme  court  upon  appeal  or  writ  of  error, 
without  any  bill  of  exceptions." 

The  report  of  the  referee,  included, in  the 
record,  was  filed  on  the  1st  day  of  July,  1910; 
the  partition  decree  was  entered  on  the  16th 
day  of  July,  1913.  It  appears  from  the  record 
that  certain  issues  were  referred  to  the  ref- 
eree, but  his  report  upon  the  second  reference 
is  not  included  in  the  transcript.  His  cer- 
tificate,- to  that  portion  of  the  tranaoript  of 
the  evidence  which  Is  incorporated  in  the 
record,  was  made  on  the  2d  day  of  December, 
1913.  Tlie  decree  having  been  entered  on  the 
16th  day  of  July,  1913,  it  is  evident  that 
some  time  prior  thereto  the  referee  must  have 
filed  his  report  under  the  second  reference. 
This  being  true,  any  power  which  the  referee 
had  must  have  terminated  at  some  date  prior 
to  the  decree  of  July  16,  1913,  and,  waiving 
the  question  sis  to  his  power  to  determine 
what  portion  of  the  evidence  is  essential  to  a 
review  of  the  questions  raised  or  to  be  raised 
upon  appeal,  it  is  evident  that  he  would.be 
devoid  of  power  to  do  any  act,  or  perform  any 
ft^ction  after  his  power  and  functions  have 
terminated. 

Judge  Brewer,  writing  the  opinion  in  Am 
V.  Coleman,  11  Kan.  461,  says: 

"  'A  referee  is  born  of  an  order ;  without 
it  he  is  not.'  And  when  he  has  performed  the 
duty  imposed  by  that  order  he  is  functus 
officio,  and  his  acts  are  no  more  than  the  acts 
of  a  private  individual.  Up  to  the  time  his 
report  is  made  and  filed  he  can  modify  and 
change  it,  he  can  alter  and  amend  it.  But 
when  once  it  has  been  filed  and  become  a  rec- 
ord of  the  court,  hia  power  over  it  is  at  an 
end,  and  his  relation  to  the  case  has  ceased.'* 

See  also  34  Cyc.  849,  and  cases  cited  under 
note  19. 

This  being  true,  on  the  2d  day  of  I>ecember, 
1913,  when  Harry  P.  Owen  signed  the  certifi- 
cate appended  to  the  transcript  of  the  evi- 
dence, he  was  not  the  referee,  and  [8]  his  act 
was  only  the  act  of  a  private  individual, 
which  gave  no  life  or  vitality  to  the  certifi- 
cate. The  section  of  the  act  of  1907,  quotert 
supra,  contemplates  the  incorporation  in  the 
transcript  of  the  record  the  report  of  the  evi- 
dence taken  before  the  referee,  properly  cer- 
tified by  that  official,  and  filed  by  him*  with 
his  report,  or  before  he  became  functus  officio. 
By  reason  of  the  foregoing,  no  portion  of  the 
evidence  can  be  reviewed  bv  this  court. 


BACA  V.  UNKNOWN  HEIRS. 
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Wliile  the  foregoing  dispoaes  of  this  appeal 
and  necessitates  a  dismissal  of  the  same,  there 
is  another  question  of  procedure  which  should 
be  disposed  of,  involving  as  it  does  a  construc- 
tion of  a  rule  of  this  court.  Sections  1  and  2 
of  Rule  22  reads  as  follows: 

'*(!)  Voluminous  exhibits,  which  are  im- 
portant only  as  to  the  fact  of  their  existence 
or  as  to  small  portions  of  their  subject-matter 
or  as  establishing  a  negative  fact  shall  not  be 
included  in  full  in  the  record  unless  the  trial 
judge  shall  so  order ;  but  a  statement  of  their 
existence  or  substance  with  so  much  of  their 
contents  as  shall  be  necessary  to  properly  pre- 
sent the  point  at  issue  shall  be  agreed  upon 
by  the  parties  or  settled  by  the  trial  judge 
and  included  in  the  record  in  place  of  the 
exhibits  as  omitted. 

"(2)  Whenever  it  shall  be  necessary  or 
proper  in  the  opinion  of  the  judge  of  any  dis- 
trict court  that  original  papers  of  any  kind 
should  be  inspected  in  this  court,  upon  appeal 
or  writ  of  error,  such  judge  may  make  such 
rule  or  order  for  the  safe-keeping,  transport- 
ing and  return  of  such  original  papers  as  to 
him  may  seem  proper,  and  this  court  will  re- 
ceive and  consider  such  original  papers  in 
connection  with  a  transcript  of  the  proceed- 
ings." 

Appellants  have  construed  this  rule  to  au- 
thorize the  omission  from  the  transcript  of 
the  record  of  all  of  the  documents  and  ex- 
hibits introduced  in  evidence  upon  the  trial 
of  the  cause,  and  the  transmission  of  the  same 
to  this  court,  by  order  of  the  district  court, 
in  lieu  of  incorporating  the  same  in  the  tran- 
script of  the  evidence.  [9]  This  is  an  erro- 
neous interpretation  of  the  language  of  the 
rule. 

The  appellate  procedure  act  (chapter  57, 
S.  L.  1907)  does  not  authorize  the  insertion 
in  the  transcript  of  the  record  of  the  original 
ot  any  of  the  papers,  pleadings,  etc.,  on  file 
in  the  office  of  the  clerk  of  the  district  court, 
nor  the  sending  of  such  papers  to  this  court 
detached  from  the  record,  and  not  certified 
and  proved  by  the  signature  of  the  clerk  and 
the  seal  of  the  court.  It  provides  for  a  **tran- 
script  of  the  record,"  which  must  be  filed  in 
this  court,  the  correctness  of  which  is  estab- 
lished by  the  signature  of  the  clerk  and  the 
seal  of  the  district  court.  Every  paper,  or 
exhibit,  filed  in  a  cause  tried  in  the  district 
court,  becomes  a  part  of  the  files  of  the  case 
in  that  court,  where  they  should  remain,  so 
that  the  record  in  that  court  will  always  be 
full  and  complete.  The  transcript  of  the  rec- 
ord, which  is  a  copy  of  the  records  and  files 
in  the  case  certified  as  before  stated,  consti- 
tutes and  is  the  record  in  this  court,  upon 
which  the  appeal  is  heard  and  determined, 
which  remains  permanently  on  file  in  the  office 
of  the  clerk  of  this  court.  Thus  each  court, 
both  being  courts  of  record,  have  complete 


records  of  the  cause.  If  the  practice  of  send- 
ing original  papers  to  this  court  in  lieu  of  a 
transcript  thereof  had  the  sanction  of  law, 
which  it  has  not,  it  would  result  in  intolera- 
ble confusion,  for  parties  would  be  required 
to  search  the  records  of  both  courts  whenever 
it  became  necessary  to  examine  the  files  of  a 
case,  for  any  purpose,  which  had  been  ap- 
pealed to  this  court,  and,  in  addition,  there 
would  always  be  the  attendant  danger  of  loss 
and  destruction  of  the  files  during  transmis- 
sion. 

The  first  section  of  the  rule  above  quoted 
contemplates  the  incorporation  into  the  tran- 
script of  the  record  the  substance  of  volu- 
minous exhibits,  or  exhibits  which  are  impor- 
tant only  as  to  the  fact  of  their  existence  or 
as  to  small  portions  of  their  subject-matter  or 
as  establishing  a  negative  fact,  either  by 
agreement  of  the  parties  as  to  the  statement 
of  the  contents  thereof,  or  a  statement  of  the 
contents  of  the  same  settled  by  the  trial 
judge ;  but  it  makes  no  provision  for  the  send- 
ing of  the  original  exhibits  [10]  to  this  court, 
and  their  omission,  or  the  omission  of  the 
statement  mentioned,  from  the  transcript  of 
record.  Where  the  substance  is  incorporated 
into  the  record,  in  either  of  the  two  modes, 
the  statement  of  the  same  becomes  a  part  of 
the  record,  and  in  like  manner  as  other  files 
or  records  in  the  case,  and  its  verity  is  estab- 
lished in  the  same  manner  as  other  portions 
of  the  records  by  the  certificate  of  the  clerk 
and  seal  of  the  court. 

The  second  section  of  the  rule  was  not  de- 
signed to  obviate  the  necessity  of  incorporat- 
ing copies  of  exhibits  in  the  transcript  of  the 
record,  but  its  only  purpose  was  to  authorize 
the  sending  of  original  exhibits  to  this  court, 
whenever,  in  the  opinion  of  the  district  judge, 
an  inspection  of  the  original  paper  would  dis- 
close some  fact  which  could  not  be  made  to 
appear  by  a  copy  thereof.  Such,  for  example, 
as  a  comparison  of  handwriting,  an  attempted 
erasure,  alteration,  authenticity  of  documents 
or  their  age.  Many  other  familiar  illustra- 
tions might  be  suggested. 

The  use  of  such  exhibits  in  this  court  is 
only  temporary,  and,  when  they  have  been  re- 
ceived and  inspected,  of  course  they  will  be 
returned  to  the  files  of  the  district  court, 
where  they  properly  belong.  They  are  only 
withdrawn  from  the  files  of  the  district  court, 
by  order  of  the  judge  of  that  court,  and  sent 
to  this  court  when  in  the  opinion  of  the  judge 
of  that  court,  it  is  necessary  and  proper  that 
this  court  should  have  before  it  the  original 
exhibit  or  exhibits  when  it  considera  the  case. 
Such  exhibits  do  not  become  a  part  of  the 
files  of  this  court,  but  remain,  as  is  proper, 
a  part  of  the  files  of  the  district  court. 

The  rule  of  court,  thus  construed — and  the 
language  used  permits  of  no  other  interpreta- 
tion— ^harmonizes   with   the   appellate   proce- 
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dure  act  referred  to.  To  give  it  any  other 
conBtruction  would  necessarily  create  a  con- 
flict between  the  statute  and  the  rule,  for,  as 
stated,  the  statute  requires  a  transcript  of 
the  record,  properly  certified,  to  be  sent  to  the 
clerk  of  this  court,  and  makes  no  provision 
whatever  for  sending  any  original  pleading, 
exhibit,  or  other  part  of  the  record  to  this 
court.  If  this  court  could,  [11]  by  rule,  dis- 
pense with  the  necessity  of  incorporating  into 
the  transcript  a  copy  of  exhibits  introduced 
in  evidence,  it  could,  with  equal  propriety, 
provide  that  no  transcript  should  be  filed,  but 
that  all  the  original  papers  filed  in  the  clerk's 
ofiice  of  the  district  courts  should  be  transmit- 
ted to  this  court,  upon  which  it  would  review 
the  case  on  appeal. 

In  the  case  of  Dowagiac  Mfg.  Co.  v.  Bren- 
nan,  156  Fed.  213,  a  rule  of  the  Circuit  Court 
of  Appeals  in  the  identical  language  of  the 
second  subdivision  of  our  rule  22  was  con- 
strued by  Judge  Evans.  In  that  case  the  par- 
ties stipulated  that  the  exhibits  should  not 
be  copied  into  the  transcript  of  the  record, 
but  that  such  exhibits  should  be  transmitted 
to  the  Circuit  Court  of  Appeals  and  consid- 
ered by  t^at  court.  Application  was  made  to 
the  district  court  for  an  order  accordingly, 
which  was  denied. 

In  the  case  of  Immanuel  Presbyterian 
Church  V.  Rdedy,  104  La.  314,  29  So.  149.  the 
original  exhibits  were  transmitted  to  the  Su- 
preme Court  by  order  of  the  district  court, 
and  were  not  incorporated  into  the  transcript 
of  record.    The  court  said: 

"We  have  sometimes,  upon  the  express  writ- 
ten consent  of  all  the  parties  to  the  litigation, 
to  avoid  expense,  permitted  them,  on  specifica- 
tions of  what  papers  are  covered  by  such  con- 
sent, acted  upon  records  and  papers  irregu- 
larly before  the  court;  but  the  district  judge 
is  without  authority  by  an  ex  parte  order  to 
vary  the  law  touching  what  should  be  insert- 
ed in  or  sent  up  on  appeal,  dehors  the  tran- 
script. Papers  sent  up  not  covered  by  the 
clerk's  certificate  reach  us  with  no  official 
proof  either  of  authenticity  or  of  having  been 
received  in  evidence  in  the  trial  court,  and, 
outside  of  any  question  of  authority,  innu- 
merable disputes  between  counsel  would  be 
the  inevitable  result  of  sanctioning  such  a  de- 
parture from  correct  practice.  Counsel  of 
appellee  strenuously  objects  to  our  taking 
cognizance  of  anything  outside  of  the  record 
and  of  the  [12]  clerk's  regular  legal  certifi- 
cate, and  bis  objection  is  well  grounded." 

Without  express  statutory  authority,  no 
original  paper,  document,  or  entry  in  a  cause 
can  be  Incorporated  in  the  transcript  filed  on 
appeal  in  the  Supreme  Court,  but  all  papers, 
documents,  and  entries  must  be  copied  into 
the  transcript,  and  if  any  such  original  paper, 
document,  or  entry  is  incorporated  in  the 
transcript  it  will  be  disregarded.    Mankin  v. 


Pennsylvania  Co.  160  Ind.  447,  67  N.  E.  229 ; 
Bottigliero  v.  Cozzi,  176  111.  App.  311;  Cor- 
nell V.  Matthews,  28  Mont.  437,  72  Pac.  075; 
Wallace  v.  Coons,  48  Ind.  App.  511,  95  N.  £. 
132;  Courier  Journal  Job  Printing  Co.  v.  Co- 
lumbia F.  Ins.  Co.  (Ky.)  54  S.  W.  966.  In 
this  case  the  exhibits  in  question  were  not 
incorporated  in  the  transcript  at  all,  but  were 
sent  to  the  clerk  of  this  court  in  a  box. 

In  the  case  of  Leach  v.  Mattix,  149  Ind. 
146,  48  N.  £.  791,  the  court  said: 

"It  has  been  held  by  this  court  that,  in  the 
absence  of  statutory  authority,  an  original 
paper  or  document  cannot  be  certified  to  this 
court  so  as  to  become  a  part  of  the  record. 
Goodmne  v.  Crane,  41  Ind.  335;  Held  v. 
Houston,  49  Ind.  181." 

For  the  reasons  stated,  this  court  could  not 
receive  and  consider  the  original  exhibits  cer- 
tifled  to  this  court  in  this  case,  even  though 
we  were  not  required  to  dismiss  the  appeal. 

Appellees'  motion  to  dismiss  the  appeal  wiU 
be  sustained,  and  it  ia  so  ordered. 

Hanna  and  Parker,  JJ.,  ooncur. 


HOTE. 
Teratinatioa  of  Avtlioiity  of  Refereo. 

In  the  appointment  of  a  referee  it  is  cus- 
tomary to  fix  in  the  order  of  reference  a  time 
within  which  the  referee  shall  complete  his 
duties  and  file  his  report.  Tliere  is  a  conflict 
of  authority  as  to  whether  the  expiration  of 
that  period  terminates  the  authority  of  the 
referee  and  divests  him  of  jurisdiction,  the 
cases  being  fully  discussed  in  the  note  to 
Perkins  v.  Roberts  County,  Ann.  Cas.  1013D 
601. 

In  the  absence  of  an  order  limiting  the  time 
for  a  referee  to  act,  his  authority  continues 
until  his  duties  are  fully  performed.  Bobin- 
son  V.  Kelson,  4  Idaho  567,  43  Pac  64. 

When  a  referee  has  completed  the  perform- 
ance of  his  duties  and  made  and  filed  his  re- 
port, his  authority  terminates  and  he  is  with- 
out jurisdiction  to  reconsider  any  matter  de- 
termined or  to  take  any  further  or  supple- 
mentary action  in  the  matter.  Hall  v.  Hall, 
3  Conn.  308;  Robinson  v.  Nelson,  4  Idaho  567, 
43  Pac.  64;  Indiana,  etc.  R.  Co.  v.  Bradley, 
7  Ind.  49;  Conklin  v.  Morton,  40  Ind.  76; 
Am  V.  Coleman,  11  Kan.  460;  Smith  v.  War- 
ner, 14  Mich.  162;  Cline  v.  Langan,  31  Nev. 
239,  101  Pac.  553;  Voorhis  v,  Voorhis,  50 
Barb.  (N.  Y.)  119;  Pratt  v.  Stiles,  17  How. 
Pr.  (X.  Y.)  211;  Shearman  v.  Justice,  22 
How.  Pr.  (N.  Y.)  241;  Niles  v.  Price,  23 
How.  Pr.  (N.  Y.)  473;  Nelson  v.  Ingersoll, 
27. How.  Pr.  (N.  Y.)  1;  Trufant  v.  Merrill, 
1  Sweeny  ( N.  Y. )  462,  6  Abb.  Pr.  K.  S.  462, 
37  How.  Pr.  531;  Rowlands  v.  Young  Men's 
Christian  Assoc.  32  Misc.  421,  66  N.  Y..677, 
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54  App.  Dir.  618,  66  N.  Y.  S.  1143;  Union 
Bftg,  etc.  Co.  V.  Allen  Bros.  Co.  94  App.  Div. 
595,  88  N.  Y.  S.  368.  And  see  the  reported 
case.  See  also  Coope  v.  Bowles,  42  Barb. 
(X.  Y.)  87;  Bamc  v.  Neuss,  2  Civ.  Pro. 
(N.  Y.)  185. 

The  authority  of  a  referee  is  determined  on 
the  decision  of  the  case  and  the  delivery  of 
the  report;  and  he  cannot  thereafter  make 
any  new  or  other  findings  of  fact  or  law  to 
sustain  or  overthrow  his  report.  Voorhis  v. 
Voorhis,  50  Barb.  (N.  Y.)  119. 

"His  jurisdictional  functions  are  ended 
with  the  delivery  pf  his  report.  After  that 
he  performs  a  mere  ministerial  duty  in  set- 
tling a  case ;  that  is,  stating  in  due  form  what 
did  transpire  on  the  trial  of  the  cause,  and 
what  he  did  in  fact  decide.  If  there  be  any 
particular  formal  or  clerical  mistakes,  errors 
or  omissions  in  making  his  report,  or  in  set- 
tling the  case,  the  court  can  doubtless  allow 
these  to  be  amended,  but  cannot  require  or 
authorize  any  new  findings  to  sustain  or  re- 
verse the  judgment."  Nelson  v.  Ingersoll,  27 
How.  Pr.  I N.  Y. )  1. 

In  Conklin  v.  Morton,  40  Tnd.  76,  certain 
issues  were  formed,  and  by  the  agreement  of 
the  parties  the  cause  was  referred  to  a  referee 
for  trial.  The  referee  made  his  report  to  the 
court,  wherein  among  other  things  he  found 
that  titere  was  due  to  the  defendant  on  a 
claim  set  up  by  him  a  certain  sum  of  money. 
Thereafter,  he  made  a  further  report  wherein 
he  said  that  he  had,  since  makin«<  his  report, 
made  a  further  examination  of  the  evidence 
and  pleadings,  and  "finds  and  now  reports  to 
the  court  that  his  former  report  should  be 
corrected"  in  certain  particulars  including  a 
finding  that  there  was  due  to  the  defendant  a 
larger  sum  than  was  fixed  in  the  former  re- 
port. In  reversing  the  judgment  rendered  on 
the  report  of  the  referee  as  thus  amended,  it 
was  said:  ^'When  the  referee  had  made  his 
report,  his  functions  as  such  referee  were 
ended.  When  a  referee  has  made  his  report, 
his  powers  and  functions  are  as  much  ended, 
as  are  those  of  arbitrators  when  they  have 
made  their  award,  or  of  a  jury  when  they 
have  rendered  their  verdict  and  been  dis- 
charged. The  subsequent  report  of  the  ref- 
eree was  a  nullity  and  ought  to  have  been 
disregarded.  There  were  some  objections 
made  by  the  plaintiffs  to  the  original  report 
of  the  referee,  but  the  questions  made,  we 
think,  do  not  arise  upon  the  record.  We  are 
of  opinion  that  judgment  should  have  been 
rendered  in  accordance  with  the  original  re- 
port of  the  referee." 

In  Arn  v.  Coloman,  11  Kan.  460,  quoted  in 
the  reported  case,  the  court  set  aside  and 
vacated  the  re[»ort  of  a  referee  on  the  defend- 
ant's motion,  and  thereafter  the  referee,  with- 
out anv  further  order  or  direction  of  the 
court,  made  a  further  and  amended  report, 
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on  which  judgment  was  entered  in  favor  of 

the  plaintiff.    It  was  held  that  the  judgment 

was  invalid. 
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C01IK0HWEAI.TH    OF    KASftACHU- 

8STTS. 

United  Statos  Supreme  Court — ^March  4, 1918. 

240  U.  S.   X3S;  as  8.  Ct.  292. 


Ooaatitutioajd  Ia^t  —  Datemiinatioa 
of  VaUdltj  *  State  Statwte  in  Fed- 
eral Court. 

In  determining  the  constitutionality  of 
state  statutes  enacted  at  different  dates  under 
which  license  taxes  were  assessed,  the  Federal 
Supreme  Court  should  follow  the  decisions  of 
the  state  court  and  construe  the  statutes  as 
being  part  of  a  single  scheme. 

ForeiKB  Corporations  —  I4oense  Tan  — 
VaUditj. 

St.  Mass.  1900,  c.  490,  pt.  3,  §  56,  declares 
that  every  foreign  corporation  shall  in  each 
year  at  the  time  of  filing  its  annual  certifi- 
cate of  condition  pay  to  the  treasurer  and 
receiver  general,  for  the  use  of  the  common- 
wealth, an  excise  tax  of  one-fiftieth  of  one  per 
cent  of  the  par  value  of  its  authorized  capital 
stock,  but  the  amount  shall  not.  in  any  one 
year  exceed  the  sum  of  $2,000.  St.  Mass 
1914,  c.  724,  §  1,  declares  that  every  foreign 
corporation  subject  to  the  tax  imposed  by 
the  preceding  act  shall,  at  the  time  of  filing 
its  annnal  certificate  of  condition,  pay  to  the 
treasurer  and  receiver  general,  in  addition  to 
the  ta!X  imposed,  an  excise  tax  of  one  one- 
hundredth  of  one  per  cent  of  the  par  value  of 
its  authorized  capital  stock  in  excess  of  $10,- 
000,000.  The  two  acts  were  construed  by  the 
Massachusetts  courts  as  part  of  one  general 
taxing  scheme;  the  latter  removing  the  limi- 
tation of  the  first.  It  is  held  that  the  tax 
as  assessed  against  a  foreign  corporation, 
maintaining  an  office  in  the  state  of  Massa- 
chusetts and  doing  therein  an  intrastate  and 
an  interstate  business  is  invalid,  as  a  direct 
burden  on  interstate  commerce. 

[See  note  at  end  of  this  case.] 

Error  to  Massachusetts  Supreme  Judicial 
Court. 

Action  by  International  Paper  Company, 
plaintiff,  against  Commonwealth  of  Massachu- 
setts, defendant.  On  exceptions  to  decree  of 
dismissal,  petition  was  dismissed  by  Supreme 
Judicial  Court  of  Massachusetts.  Petitioner 
brings  error.  The  facts  are  stated  in  the 
opinion.    Reveksed. 
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Charles  A.  Snow  for  plaintiff  in  error. 
Wm,  Harold  Hitchcock   for   defendant   in 
error. 

[138]  Van  Devanteb,  J. — This  is  a  suit  by 
a  New  York  corporation  to  recover  the  amount 
of  an  excise  tax  assessed  against  it  in  Massa- 
chusetts for  the  year  1915  and  paid  under 
protest,  the  right  of  recovery  being  predicated 
on  the  asserted  invalidity  of  the  tax  undor 
the  commerce  clause  of  the  Constitution  and 
the  due  process  clause  of  the  Fourteenth 
Amendment.  The  tax  is  also  assailed  on  other 
grounds  which  will  be  passed  without  par- 
ticular notice.  The  case  is  set  forth  in  an 
agreed  statement,  in  the  light  of  which 
[139]  the  state  court  has  sustained  the  tax. 
228  Massaclmsetts,  101.  The  Massachusetts 
statutes  under  which  the  tax  was  imposed  are 
as  follows: 

St.  1909,  c.  490,  Part  IH,  §  56.  "Every  for- 
eign corporation  shall,  in  each  year,  at  the 
time  of  filing  its  annual  certificate  of  condi- 
tion, pay  to  the  treasurer  and  receiver  gen- 
eral, for  the  use  of  the  commonwealth,  an 
excise  tax  to  be  assessed  by  the  tax  commis- 
sioner of  one  fiftieth  of  one'  per  cent  of  the 
par  value  of  its  authorized  capital  stock  as 
stated  in  its  annual  certificate  of  condition; 
but  the  amount  of  such  excise  tax  shall  not 
in  any  one  year  exceed  the  sum  of  two  thou- 
sand dollars." 

St.  1914,  c  724,  §  1.  "Every  foreign  cor- 
poration subject  to  the  tax  imposed  by  section 
fifty-six  of  Part  III  of  chapter  four  hundred 
and  ninety  of  the  acts  of  the  year  nineteen 
hundred  and  nine  shall  in  each  year,  at  the 
time  of  filing  its  annual  certificate  of  condi- 
tion, pay  to  the  treasurer  and  receiver  general 
for  the  use  of  the  commonwealth,  in  addition 
to  the  tax  imposed  by  said  section  fifty-six, 
an  excise  tax  to  be  assessed  by  the  tax  com- 
missioner of  one  one  hundredth  of  one  per 
cent  of  the  par  value  of  its  authorized  capital 
stock  in  excess  of  ten  million  dollars  as  stated 
in  its  annual  certificate  of  condition." 

The  facts  shortly  stated  are  these:  The 
company,  as  before  indicated,  is  a  New  York 
corporation.  Its  authorized  capital  stock,  on 
which  the  tax  was  computed,  is  $45,000,000. 
Its  total  assets  are  not  less  than  $39,000,000 
or  $40,000,000,  of  which  not  more  than  IJ 
per  cent  are  located  or  invested  in  Massachu- 
setts. Its  authorized  and  actual  business  is 
manufacturing  and  selling  paper,  in  which 
connection  it  operates  23  paper  mills, — 1  in 
Massachusetts  and  22  in  other  States.  The 
output  of  its  mills  is  sold  by  it  in  both  in- 
terstate and  intrastate  commerce,  principally 
the  former.  In  Massachusetts  it  maintains  a 
selling  office  where  two  salesmen,  with  a  book- 
keeping and  clerical  force,  negotiate  sales  of 
a  part  of  the  [140]  output  to  consumers  in 
the  New  England  States,  subject  to  the  ap- 


proval of  the. home  office  in  New  York.  About 
86  per  cent  of  the  sales  negotiated  through 
this  selling  office  are  in  interstate  commerce 
and  the  remainder  are  local  to  Massachusetts. 
The  sales  are  made  largely  through  long-term 
contracts  with  proprietors  of  newspapers 
whereby  the  company  engages  to  supply  their 
needs  from  its  mills  and  from  the  output  in 
transit  at  the  time.  No  stock  of  goods  is 
kept  on  hand  in  Massachusetts  from  which 
current  sales  are  made.  The  executive  and 
financial  offices  of  the  company  are  in  New 
York,  and  none  of  its  corporate  or  business 
activities  are  carried  on  in  Massachusetts 
save  as  is  here  indicated.  It  pays  local  prop- 
erty taxes  in  Massachusetts  on  its  real  and 
personal  property  located  there.  In  1915  the 
assessed  value  of  such  property  was  $472,000 
and  the  tax  paid  thereon  was  $8,118.  The 
tax  in  question  was  in  addition  to  the  prop- 
erty tax  and  amounted  to  $5,500.  It  was 
imposed,  so  the  state  court  holds,  as  an  an- 
nual excise  for  the  privilege  of  doing  a  local 
business  within  the  State. 

While  the  legislation  under  which  the  tax 
was  assessed  and  collected  was  enacted  in 
part  in  1909  and  in  part  in  1914,  its  operation 
and  validity  must  be  determined  here  by  con- 
sidering it  as  a  whole,  for  the  opinion  of  the 
state  court  not  only  holds  that  the  "maximum 
limitation"  put  on  the  tax  by  the  part  first 
enacted  ''is  removed"  by  the  other,  but  treats 
the  two  parts  as  exacting  a  single  tax  based 
on  the  par  value  of  "the  entire  authorized 
capital"  and  computed  as  to  ten  million  dol- 
lars thereof  at  the  rate  of  one  fiftieth  of  one 
per  cent  and  as  to  the  excess  at  the  rate  of 
one  one  hundredth  of  one  per  cent. 

Cases  involving  the  validity  of  state  legis- 
lation of  this  character  often  have  been  before 
this  court.  The  statutes  considered  have  dif- 
fered greatly,  as  have  the  circumstances  in 
which  they  were  applied,  and  the  questions 
presented  have  varied  accordingly.  In  dispos- 
ing of  these  [141]  questions  there  has  been 
at  times  some  diversity  of  opinion  among  the 
members  of  the  court  and  some  of  the  deci- 
sions have  not  been  in  full  accord  with  others. 
But  the  general  principles  which  govern  have 
eome  to  be  so  well  established  as  no  longer 
to  be  open  to  controversy. 

The  subject  was  extensively  considered  in 
Western  Union  Tel.  Ck).  v.  Kansas,  21«  U.  S. 
1,  30  S.  Ct.  190,  54  U.  S.  <L.  ed.)  355.  A 
statute  of  Kansas  was  there  in  question.  As 
construed  by  the  state  court,  it  required  a 
foreign  corporation  doing  an  interstate  and 
local  business  in  that  and  other  States  to  pay 
a  license  fee  or  excise  of  a  given  per  cent 
of  its  authorized  capital  for  the  privilege  of 
conducting  a  local  business  in  that  State. 
After  reviewing  the  earlier  decisions  this 
court  pronounced  the  statute  invalid  as  being 
repugnant  to  the  commerce  clause  of  the  Con- 
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stitution  and  the  due  proceBs  clause  of  the 
Fourteenth  Amendment.  In  that  and  two 
other  cases  (Pullman  Co.  v.  Kansas,  216  U. 
S.  56,  30  S.  Ct.  232,  54  U.  8.  (L.  ed.)  378, 
and  Ludwig  y.  Western  Union  Tel.  Go.  216 
U.  S.  146,  30  S.  Ct.  280,  64  U.  S.  (L.  ed.) 
423 ) ,  which  were  before  the  court  at  the  same 
time,  it  was  held:  ' 

1.  The  power  of  a  State  to  regulate  the 
transaction  of  a  local  business  within  its  bor- 
ders by  a  foreign  corporation, — ^meaning  a 
corporation  of  a  sister  State, — is  not  unre- 
stricted or  absolute,  but  must  be  eserted  in 
subordination  to  the  limitations  which  the 
Constitution  places  on  state  action. 

2.  Under  the  commerce  clause  exclusive 
power  to  regulate  interstate  commeroe  rests 
in  Congress^  and  a  state  statute  which  either 
directly  or  by  its  necessary  operation  burdens 
such  commerce  is  invalid,  regardless  of  the 
purpose  with  which  it  was  enacted. 

3.  Consistently  with  the  due  process  clause, 
a  State  cannot  tax  property  belonging  to  a 
foreign  corporation  and  neither  located  nor 
used  within  the  confine  of  the  State. 

4.  That  a  foreign  corporation  is  partly,  or 
even  chiefly,  engaged  in  interstate  conunerce 
does  not  prevent  a  State  in  which  it  has 
property  and  is  doing  a  local  business  from 
[142]  taxing  that  property  and  imposing  a 
license  fee  or  excise  in  respect  of  that  busi- 
ness, but  the  State  cannot  require  the  corpo- 
ration as  a  condition  of  the  right  to  do  a  local 
business  therein  to  submit  to  a  tax  on  its 
interstate  business  or  on  its  property  outside 
the  State. 

5.  A  license  fee  or  excise  of  a  given  per  cent 
of  the  entire  authorized  capital  of  a  foreign 
corporation  doing  both  a  local  and  interstate 
business  in  several  States,  although  declared 
by  the  State  imposing  it  to  be  merely  a  charge 
for  the  privilege  of  conducting  a  local  business 
therein,  is  essentially  and  for  every  practical 
purpose  a  tax  on  the  entire  business  of  the 
corporation,  including  that  which  is  inter- 
slate,  and  on  its  entire  property,  including 
that  in  other  States^  and  this  because  the 
capital  stock  of  the  corporation  represents  all 
its  business  of  every  class  and  all  its  prop- 
erty wherever  located. 

6.  When  tested,  as  It  must  be,  by  its  sub- 
stance— its  essential  and  practical  operation 
—rather  than  its  form  or  local  characteriza- 
tion, such  a  license  fee  or  excise  is  unconsti- 
tutional and  void  as  illegally  burdening  inter- 
state commerce  and  also  as  wanting  in  due 
process  because  laying  a  tax  on  property  be- 
yond the  jurisdiction  of  the  State. 

True,  those  were  cases  where  the  business, 
interstate  and  local,  in  which  the  foreign  cor- 
poration was  engaged  was  that  of  a  common 
•carrier.  But  the  immunity  of  interstate  com- 
merce from  state  taxation  is  not  confined  to 
what  is  done  bv  the  carriers  in  such  com- 
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merce.  On  the  contrary,  it  is  universal  and 
covers  every  class  of  interstate  commerce,  in- 
cluding that  conducted  by  merchants  and 
trading  companies.  And  as  respects  the  pow- 
er of  a  State  to  tax  property  beyond  its  juris- 
diction belonging  to  a  foreign  corporation,  it 
is  of  no  moment  whether  the  corporation  be 
a  carrier  or  a  trading  company,  for  a  State  is 
wholly  without  power  to  impose  such  a  tax. 

Our  last  decision  on  the  subject  was  given 
during  the  [148]  present  term  in  Looney  v. 
Crane  Co.  245  U.  S.  178,  38  S.  Ct.  85.  The 
case  was  orally  argued  a  second  time  at  our 
request  and  was  much  considered.  It  involved 
the  validity  of  a  Texas  statute  which,  as  con- 
strued by  the  state  court  of  last  resort,  re- 
quired a  foreign  corporation  as  a  condition  to 
engaging  in  local  business  in  that  State  to 
pay  a  permit  tax  based  on  its  entire  author- 
ized capital  and  a  franchise  tax  based  on  its 
outstanding  capital  plus  its  surplus  and  undi- 
vided profits.  The  foreign  corporation  com- 
plaining of  these  taxes  was  a  manufacturing 
and  trading  company  extensively  engaged  in 
interstate  and  local  commerce,  principally  the 
former,  in  several  States,  including  Texas.  It 
nukintainsd  an  agency  in  that  State  and  had 
a  large  supply  depot  at  one  point  therein  and 
a  warehouse  at  another.  Of  its  gross  sales 
and  receipts  for  the  year  preceding  the  suit 
not  more  than  2}  per  cent — $1,019,750 — ^had 
any  relation  to  Texas  and  of  this  approxi- 
mately one-half  was  interstate  in  character. 
The  assessed  value  of  its  property  in  the 
State  was  $301,179,  upon  which  it  paid  the 
usual  ad  valorem  tax. 

Applying  what  was  held  in  Western  Union 
Tel.  Co.  V.  Kansas,  supra,  and  the  two  other 
cases  before  cited,  this  court  unanimously 
pronounced  the  Texas  statute  invalid  as  plac- 
ing ''direct  burdens  on  interstate  commerce" 
and  taxing  "property  and  rights  which  were 
wholly  beyond  the  confines  of  the  State  and 
not  subject  to  its  jurisdiction/'  Then  turn- 
ing to  Baltic  Min.  Co.  v.  Massachusetts,  231 
U.  S.  68,  34  S.  Ct.  15,  58  U.  S.  (L.  ed.)  127; 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas, 
235  U.  S.  350,  35  S.  Ct.  99,  59  U.  S.  ( L.  ed. ) 
265;  E^ansas  City,  etc.  R.  Co.  v.  Kansas,  240 
U.  S.  '227,  36  8.  Ct.  261,  60  U.  8.  (L.  ed.) 
617,  and  Kansas  City,  etc.  R.  Co.  v.  Stiles, 
242  U.  S.  Ill,  37  S.  Ct.  58,  61  U.  S.  (L.  ed.) 
176,  which  were  relied  on  as  practically  over- 
ruling Western  Union  Tel.  Co.  v.  Kansas 
and  kindred  cases,  the  court  pointed  out  that 
the  former  contained  express  statements  that 
they  were  not  intended  to  limit  the  authority 
of  the  latter,  and  further  said  of  the  former, 
p.  189: 

[144]  "In  the  first  place  it  is  apparent  in 
each  of  the  cases  fhat  as  the  statutes  under 
consideration  were  found  not  to  be  on  their 
face  inherently  repugnant  either  to  the  com- 
merce or  due  process  clause  of  the  Constitu- 
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tion,  it  came  to  be  considered  whether  by  , 
their  necessary  operation  and  effect  they  were 
repugnant  to  the  Constitution  in  the  particu- 
lars stated,  and  this  inquiry  it  was  expressly 
pointed  out  was  to  be  governed  by  the  rule 
long  ago  announced  in  i*ostal  Tel.  Cable 
Co.  V,  Adams,  155  U.  S.  688,  698,  15  S.  Ct. 
268,  360,  39  U.  S.  (L.  ed.)  311,  316,  that 
*The  substance  and  not  the  shadow  determines 
the  validity  of  the  exercise  of  the  power.'  In 
the  second  place,  in  making  the  inquiry  stat- 
ed in  all  of  the  cases,  the  compatibility  of  the 
statutes  with  the  Constitution  which  was 
found  to  exist  resulted  from  particular  pro- 
visions contained  in  each  of  them  which  so 
qualified  and  restricted  their  operation  and 
necessarily  so  limited  their  effect  as  to  lead 
to  such  result.  These  conditions  related  to 
the  subject-matter  upon  -  which  the  tax  was 
levied,  or  to  the  amount  of  taxes  in  other 
respects  paid  by  the  corporation,  or  limita- 
tions on  the  amount  of  the  tax  authorized 
when  a  much  larger  amount  would  have  been 
due  upon  the  basis  upon  which  the  tax  was 
apparently  levied.  It  is  thus  manifest  on  the 
face  of  all  of  the  cases  that  they  in  no  way 
sustained  the  assumption  that  because  a  vio- 
lation of  the  Constitution  was  not  a  large 
one  it  would  be  sanctioned,  or  that  a  mere 
opinion  as  to  the  degree  of  wrong  which 
would  arise  if  the  Constitution  were  violated 
was  treated  as  affording  a  measure  of  the 
duty  of  enforcing  the  Constitution. 

''It  follows,  therefore,  that  the  cases  which 
the  argument  relies  upon  sio  not  in  any  man- 
ner qualify  the  general  principles  expounded 
in  the  previous  cases  upon  which  we  have 
rested  our  conclusion,  since  the  later  cases 
rested  upon  particular  provisions  in  each  par- 
ticular case  which  it  was  held  caused  the 
general  and  recognized  rule  not  to  be  appli- 
cable." 

[145]  That  case  and  those  which  it  followed 
and  reaffirmed  are  fully  decisive  of  this.  The 
statutes  then  and  now  in  question  differ  only 
in  immaterial  details,  and  the  circumstances 
of  their  application  or  attempted  application 
are  essentially  the  same.  In  principle  the 
cases  are  not  distinguishable. 

In  holding  otherwise  the  state  court  failed 
to  observe  the  restricted  and  limited  grounds 
of  our  rulings  in  Baltic  Min.  Co.  v.  Massachu- 
setts and  the  other  oases  dealt  with  and  dis- 
tinguished in  the  excerpt  just  quoted  from 
our  opinion  in  Looney  v.  Crane  Co.  True,  the 
tax  sustained  in  Baltic  Min.  Co.  v.  Massa- 
chusetts was  imposed  under  the  first  of  the 
statutes  now  in  question,  the  one  of  1909; 
but  at  that  time  the  statute  placed  a  maxi- 
mum limit  on  the  amount  of  the  tax  which, 
as  shown  in  that  and  other  cases,  was  a  ma- 
terial factor  in  the  decision.  This  limitation, 
as  the  <)tate  court  holds,  was  "removed"  by 
the  statute  of  1914,  which  also  made  a  partial 


reduction  in  the  lax  rate.  Since  then  the  tax 
has  been  assessed  on  the  par  value  of  ''the 
entire  authorized  capital"  at  one  fiftieth  of 
one  per  cent  up  to  $10,000,000  and  at  one 
one  hundredth  of  one  per  cent  for  the  excess. 
Accepting  the  state  court's  view  of  the  change 
wrought  by  the  later  statute,  it  is  apparent 
that  since  1914  the  Massachusetts  law  has 
been  in  its  essential  and  practical  operation 
like  those  held  invalid  in  1910  in  Western 
Union  Tel.  Co.  v.  Kansas;  Pullman  Co.  v. 
Kansas,  and  Ludwig  v.  Western  Union  Tel. 
Co.  and  like  that  held  invalid  at  the  present 
term  in  Looney  v.  Crane  Co. 

W^hat  has  been  said  sufficiently  shows  that 
the  tax  in  question  should  have  been  declared 
unconstitutional  and  void  as  placing  a  pro- 
hibited burden  on  interstate  c<»iimerce  and 
laid  on  property  of  a  foreign  corporation 
located  and  used  beyond  the  jurisdiction  of 
the  State. 

Judgment  reversed. 


NOTE. 

The  reported  case  holds  to  be  invalid  a 
state  statute  imposing  on  a  foreign  corpora- 
tion doing  both  a  local  and  an  interstate 
business  a  license  tax  based  on  the  total 
amount  of  its  corporate  stock.  The  reported 
case  was  followed  and  applied  in  two  other 
cases  decided  on  the  same  day.  See  Locomo- 
bile Co.  of  America  v.  Com.  246  U.  S.  146, 
38  S.  Ct.  298;  Cheney  Bros.  Co.  v.  Massachu- 
setts, 246  U.  S.  147,*  38  S.  Ct.  295.  The  im 
position  of  a  license  tax  or  fee  on  a  foreign 
corporation  is  discussed  in  the  notes  to  Atty.- 
Gen.  v.  Electric  Storage  Battery  Co.  3  Ann. 
Cas.  631;  S.  S.  WTiite  Dental  Mfg.  Co.  v. 
Com.  Ann.  Cas.  1913C  805;  Pick  v.  Jordan, 
Ann.  Cas.  1916C  1237,  and  Hager  v.  Walker, 
129  Am.  St.  Hep.  238. 
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IPAPUfEAV  ET   AI.. 
(Two  oases.) 

Massachusetts  Supreme  Judicial  Court— 
January  27,  1916. 


222  Mass,  464;  1X1  N.  JE.  3SS. 


Relisioiis     Sooietiea    —    Diselplime    of 
BCember  —  Judicial  Review. 

The  religious  rights  of  a  church  member  as 
a  communicant,  even  if  she  had  appealed  U) 
the  proper  church  authority  and  a  decisiod 
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adverse  to  her  been  given,  are  not  enforceable 
in  the  civil  courts. 
[See  note  at  end  of  this  case.] 

Bame. 

For  a  minister  to  merely  pass  by  without 
comment  and  not  administer  communion  to  a 
church  member  is  not  actionable  as  defama- 
tion of  charaeter. 

[See  note  at  end  of  this  case.] 


Control  of  the  use  of  the  building  for  re- 
ligious services  being,  under  the  laws  of  the 
church,  in  the  minister,  his  temporary  exclu- 
sion of  a  member  therefrom,  by  having  her 
told  that  she  could  not  enter,  in  which  ^e 
acquiesced,  is  not  reviewable  in  a  civil  court. 

[See  note  at  end  of  this  ca«e.] 
AdBftissioiia   and   Declarations   ^   Self- 

•errins  Deelaratioa  —  Iietter* 

A  letter  which  a  minister,  sued  for  refusing 
communion  to  a  member,  attempted  to  hand 
to  her  before  the  communion  began,  forbid- 
ding her,  till  she  did  a  certain  thing,  to  par- 
take, is  not  in  the  nature  of  a  self-serving 
declaration. 

Exceptions  from  Superior  Court,  Suffolk 
county:     Lawton,  Judge. 

Two  letiona  by  Effie  A.  Carter,  plaii^tiff, 
against  Arthur  B.  Papineau  et  al.,  defend- 
ants. Judgments  for  defendants.  Plaintiff 
alleges  exceptions.  The  facts  are  stated  in 
the  opinion.    ExcEPnoNs  ovebruled. 

Wm.  Reed  Bigelow  for  plaintiff. 
Charles  F.  Choatey  Jr.,  William  H.  King, 
Jr.f  and  Robert  Hale  for  defendants. 

m 

[468]  Bbalet,  J.-^The  evidence  would 
have  amply  warranted  the  jury  in  finding 
that  the  defendant  Papineau  as  priest  in 
charge  declined  to  administer  to  the  plaintiff 
the  rite  of  "Holy  Communion"  or  to  permit 
tier  to  partake  thereof,  and  that  by  his  au- 
thoritv  and  order  she  had  been  refused  ad- 
mission  on  the  Lord's  day  to  the  building  in 
which  religious  services  were  being  held.  It 
is  contended  that  for  these  acts  he  and  the 
defendant  Lawrence,  bishop  of  the  diocese, 
are  responsible  in  damages,  and  that  the  ver- 
dicts in  their  favor  were  ordered  wrongly. 

The  record  shows  that  the  Protestant  Epis- 
copal Church  of  America,  of  which  the  par- 
ties are  members,  has  a  body  of  canons  or 
ecclesiastical  law  of  its  own,  by  which  the 
plaintiff  upon  baptism  and  confirmation 
agreed  to  be  bound,  and  under  which  her 
rights  of  worship  must  be  determined.  Fitz- 
gerald V.  Robinson,  1 12  Mass.  371 ;  Orosvenor 
V.  United  Soc.  of  Believers,  118  Mass.  78. 
By  the  "Rubric  in  the  Order  for  the  Admin- 
istration of  the  Lord's  Supper,  or  Holy  Com- 
munion" the  "minister"  is  given  authority  to 
refuse  the  rite  to  any  one  whom  he  knows 
"to  be  an  open  and  notorious  evil  liver,  or 


to  have  done  any  wrong  to  his  neighbours  by 
word  or  deed."  By  "Canon  40.  Of  Regula- 
tions Respecting  the  Laity,"  Section  II, 
"When  a  person  to  whom  the  Sacraments 
[467]  of  the  Church  have  been  refused,  or 
who  has  been  repelled  from  the  Holy  Com- 
munion under  the  Rubrics,  shall  lodge  a  com- 
plaint with  the  Bishop,  it  shall  be  the  duty 
of  the  Bishop,  unless  he  see  fit  to  require  the 
person  to  be  admitted  or  restored  because  of 
the  insufficiency  of  the  cause  assigned  by  the 
Minister,  to  institute  such  an  inquiry  as  may 
be  directed  by  the  Canons  of  the  Diocese  or 
Missionary  District,  and  should  no  such 
Canon  exist,  the  Bishop  shall  proceed  accord* 
ing  to  such  principles  of  law  and  equity  as 
will  insure  an  impartial  decision,  but  no  Min- 
ister of  this  Church  shall  be  required  to  ad- 
mit to  the  Sacraments  a  person  so  refused  or 
repelled,  without  the  written  direction  of  the 
Bishop." 

The  plaintiff  has  not  availed  herself  of  this 
right  of  ai'peal  to  the  only  personage  having 
the  requisite  ecclesiastical  authority  to  re- 
view her  standing  as  a  member  and  commu- 
nicant or  to  pass  upon  her  ceremonial  rights 
in  accordance  with  the  principles  of  "law  and 
equity."  Orosvenor  v.  United  Soc.  of  Be- 
lievers, 118  Mass.  78,  91.  The  letter  of.  her 
counsel  to  the  bishop,  to  which  no  reply  ap- 
pears to  have  been  made,  cannot  be  considered 
as  an  appeal  which  had  been  denied.  It  con- 
tains only  recitajls  of  all  her  grievances,  for 
the  rectification  of  which  his  friendly  inter- 
cession is  requested. 

But  if  an  appeal  had  been  taken  properly 
and  the  decitsion  had  been  adverse,  the  plaintiff 
would  have  been  remediless,  for  in  this  Com- 
monwealth her  religions  rights  as  a  commu- 
nicant are  not  enforceable  in  the  civil  courts. 
Fitzgerald  v.  Robinson,  112  Mass.  371,  379; 
Canadian  Religious  Assoc,  v.  Parmenter,  180 
Mass.  415,  420,  421.  For  the  same  reason  it 
is  unnecessary  to  decide  whether  at  common 
law,  as  the  plaintiff  contends,  a  member  of 
the  Church  of  England  could  sue  if  unjusti- 
fiably denied  participation  in  the  communion. 
See  Rex  v.  Dibdin  [1910]  P.  D.  57  j  Thomp- 
son V.  Dibdin  [1912]  A,  C.  533. 

Nor  can  the  action  be  maintained  for  defa- 
mation. Undoubtedly  she  suffered  mental 
distress,  and  the  omission  was  in  the  presence 
of  the  other  communicants.  The  plaintiff, 
however,  was  not  publicly  declared  to  be  "an 
open  and  notorious  evil  liver,"  or  to  be  a 
person  who  had  done  wrong  to  her  neighbors 
by  word  or  deed.  The  act  of  "passing  her  by" 
without  comment  was  within  the  discipline  or 
ecclesiastical  polity  of  the  church,  and  does 
not  constitute  actionable  defamation  of  char- 
acter. Farnsworth  v.  [468]  Storrs,  5  Cush. 
(Mass.)  412,  415;  Fitzgerald  v.  Robinson, 
112  Mass.  371;  Morasse  v.  Brochu,  151  Mast. 
567,  25  N.  E.  74.    See  R.  L.  c.  36,  §§  2,  3. 
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The  action  for  exclusion  from  the  church 
huilding  also  must  fail.  It  appears  that 
upon  being  informed  by  the  constable  em- 
ployed for  the  purpose  that  she  could  not 
enter,  the  plaintiff  made  no  attempt  to  pass, 
but  acquiesced  and  obeyed  the  order.  The 
elements  of  an  assault  are  absent.  No  in- 
timidation was  used,  or  unjustifiable  coercion 
exercised.  By  Canon  16,  to  which  the  plain- 
tiff subjected  herself,  control  of  the  worship 
and  spiritual  jurisdiction  of  the  mission,  in- 
cluding the  use  of  the  building  for  religious 
services,  was  in  Papineau  as  the  minister  in 
charge,  "subject  to  the  authority  of  the 
Bishop." 

We  are  not  asked  to  review  the  action  of  an 
incorporated  religious  society  owning  prop- 
erty where  a  member  has  been  expelled  with- 
out being  notified  of  the  charges  and  given 
an  opportunity  to  be  heard,  as  in  Gray  v. 
Christian  Soc.  137  Mass.  329,  nor  is  any  ques- 
tion of  a  trust  in  which  the  plaintiff  has  a 
beneficial  interest  involved.  It  is  not  shown 
that  she  had  any  rights  of  property  in  the 
building,  the  furnishings,  or  in  any  contract 
relating  thereto,  or  that  Papineau  was  actu- 
ated by  malice  or  ill  will.  The  manner  and 
time  of  admission  having  been  within  his  con- 
trol primarily,  the  acts  of  temporary  exclu- 
sion are  no6  reviewable  at  law  or  in  equity. 
Fitzgerald  v.  Robinson,  112  Mass.  371;  Gros- 
venor  v.  United  Soc.  of  Believera,  118  Mass. 
78;  Canadian  Religious  Assoc.  ▼.  Parmenter, 
180  Mass.  415,  421;  Watson  v.  Jones,  13 
Wall.  679,  20  U.  S.  (L.  ed.)  666. 

The  remaining  exception  is  to  the  admis- 
sion in  evidence  of  a  letter  of  Papineau  to  the 
plaintiff,  which  the  jury  could  find  he  en- 
deavored to  hand  to  her  before  communion 
began,  but  which  she  refused  to  take.  It  for- 
bade her  to  partake  "until  you  satisfy  me, 
or  my  successor  or  superiors  of  your  repent- 
ance and  amendment."  The  letter  was  not 
in  the  nature  of  a  self-serving  declaration. 
The  jury,  from  Papineau*s  testimony  that  he 
laid  it  on  a  seat  in  front  of  her  with  the 
request  "I  want  you  to  read  that  before  the 
service  goes  on,"  and  from  the  fact  that  after 
the  service  the  letter  was  not  found,  could 
say  that  the  plaintiff  took  it  and  became 
aware  of  the  contents.  Its  admission  further- 
more could  not  have  prejudiced  the  plaintiff, 
as  the  church  canons  did  not  require  the  giv- 
ing of  any  notice. 

[469]  The  relation  of  the  defendant  Law- 
rence to  the  proceedings  may  be  noticed 
briefly.  It  is  contended  that  he  approved 
what  had  been  done,  and  that,  aa  the  acts  of 
his  subordinate  were  tortious,  he  became  & 
joint  wrongdoer  by  ratification.  Dempsey  ▼. 
Chambers,  154  Mass.  330,  28  N.  E.  279,  26 
Am.  St.  Rep.  249,  13  L.R.A.  219.  But,  as 
Papineau  did  not  exceed  or  abuse  his  powers, 
no  tort  had  been  committed.     The  result  is 


that  in  each  case  the  exceptions  must  be  over- 
ruled. 
So  ordered. 
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Introductory. 

This  note  is  confined  strictly  to  the  nar- 
row question  of  the  right  of  a  court  to  review 
the  action  of  church  authorities  in  disciplin- 
ing a  member.  Judicial  review  of  the  expul- 
sion of  a  member  is  fully  discussed  in  the 
note  to  Hendryx  v.  People's  United  Church, 
7  Ann.  Cas.  764.  With  respect  to  the  right 
of  action  for  libel  or  slander  because  of  state- 
ments of  an  officer  of  a  religious  body  other 
than  statements  from  the  pulpitj  see  the  note 
to  Kuryer  Publishing  Co.  v.  Messmer,  re- 
ported post,  this  volume,  at  page  778. 

Rule  in  England, 

In  England  the  right  of  a  member  of  the 
established  church  to  receive  the  sacrament 
is  regulated  by  statute  ( 1  Edw.  VI,  c.  1 )  and 
provision  is  made  for  an  appeal  from  the 
decision  of  the  ecclesiastical  courts  with  re- 
spect thereto.  Thus  in  Jenkins  v.  Cook,  1 
P.  D.  80,  45  L.  J.  P.  C.  1,  34  L.  T.  K  S.  1, 
24  W.  R.  439,  the  appellant,  a  parishioner, 
instituted  proceedings  in  the  Bishop's  court 
against  the  vicar  of  the  parish  for  refusing 
to  administer  to  him,  without  lawful  cause, 
the  sacrament  of  the  Holy  Communion.  The 
case  was  by  request  sent  to  the  court  of 
Arches,  the  Dean  of  which  dismissed  the  suit, 
and  an  appeal  was  taken  by  the  parishioner 
to  the  judicial  committee  of  the  privy  coun- 
cil. In  reversing  the  decision  of  the  Dean 
of  Arches  the  Lord  Chancellor  said:  ''The 
remedy  to  which  the  appellant  is  entitled  is 
that  which  in  this  case  he  has  sought  for. 
He  complains  that  the  respondent  has  com- 
mitted an  offense  against  the  laws  ecclesiasti- 
cal by  wrongfully  refusing  him  admidsion  to 
the  Holy  Communion,  and  he  has  followed  the 
process  prescribed  by  the  clergy  discipline  act. 
Their  lordships  do  not  find  in  the  Rubric 
prefixed  to  the  Communion  office  any  indira- 
tion  of  an  appeal  to  the  bishop  by  a  parish 
ioner  repelled  from  the  Communion.  They 
find  that  an  intimation  is  to  be  given  to  the 
bishop  by  the  minister,  but  this  is  appar- 
ently for  a  purpose  entirely  different,  namely, 
that  the  bishop  may  proceed  against  the  per- 
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son  repelled  to  punish  him  pro  salute  animae. 
With  re<7ard  to  an  appeal  under  the  Canon, 
their  lordships  do  not  understand  how  an 
appeal  given  by  a  Canon,  even  if  it  were 
given,  could  take  away  a  higher  right  to 
maintain  proceedings  for  a  violation  of  a 
right  protected  by  statute." 

So  it  was  said  in  Rex  v.  Dibdin  [1910] 
P.  D.  57,  79  L.  J.  K.  B.  517,  101  L.  T.  N.  S. 
722,  26  Times  L.  Rep.  150  {affirmed  in  the 
House  of  Lords  in  Thompson  v.  Dibdin 
[1912]  A.  C.  533,  81  L.  J.  K.  B.  918,  107 
L.  T.  N.  8.  66,  28  Times  L.  Rep.  490,  56  Sol. 
J.  647) :  "A  parishioner  has  a  statutory 
right  to  require  to  be  admitted  to  Communion. 
It  is  a  right  which  would  support  an  action  on 
the  case  at  common  law  .  .  .  against  the 
clergyman;  and  it  would  be  for  him  to  allege 
and  prove  a  'lawful  cause'  to  justify  his  re- 
fusal." 

A  similar  action  was  brought  in  Clovell  v. 
Cardinal!,  1  Sid.  33,  wherein  the  defendant 
alleged  that  the  court  had  no  jurisdiction, 
it  being  an  ecclesiastical  matter,  but  the  court 
did  not  pass  on  that  phase  of  the  case. 

Rule  in  United  States  and  Canada, 

In  the  United  States  and  in  Canada  the 
rule  is  in  accord  with  that  enunciated  in  the 
reported  case  that  civil  courts  have  no  eccle- 
siastical jurisdiction  and  will  not  question 
or  review  ordinary  acts  of  church  discipline; 
and  will  interfere  in  church  controversies 
only  where  civil  rights  or  the  rights  of  prop- 
erty are  involved.  Thus  in  Dunnet  v.  Fomeri, 
25  Granc  Ch.  (U.  C.)  199»  a  member  of  the 
Episcopal  church  who  was  also  a  lay  dele- 
gate in  the  Synod  for  three  years  brought  an 
action  against  the  minister  of  his  church, 
alleging  in  substance  that  by  the  constitution 
and  regulation  of  the  Synod  it  was  provided 
that  the  lay  delegates  must  at  least  once  a 
year  partake  of  communion  on  pain  of  for- 
feiture of  their  office;  that  the  defendant 
minister  unlawfully  refused  to  administer  it 
to  him  and  assumed  to  suspend  the  plaintifT 
from  his  rights  and  privileges  of  full  mem- 
bership, and  to  excommunicate  him  from 
being  a  member  of  the  church  on  a  frivolous 
charge;  and  further  that  the  defendant  sought 
to  destroy  the  plaintiff's  reputation  and  char- 
acter by  reading  during  divine  service  a  paper, 
which  he  declared  to  be  an  ecclesiastical  sen- 
tence. The  court  in  deciding  that  it  had  no 
jurisdiction  in  the  premises  said:  "In  all 
this  I  do  not  find  the  defendant  charged  with 
tlie  invasion  of  any  civil  right  of  the  plaintiff. 
There  is  not  said  to  be  any  emolument  at- 
tached to  the  position  of  lay  representative; 
the  status  is  not  a  civil  but  an  ecclesiastical 
one.  The  position  of  a  member  of  the  church 
&nd  the  right  to  participate  in  the  ordinances 
of  the  church  are  also  purely  ecclesiastical 


and  though  there  may  be  a  remedy  in  Eng- 
land as  in  Jenkins  v.  Cook,  1  P.  D.  80,  where 
the  church  is  established  and  ecclesiastical 
courts  appointed  to  administer  it,  there^  is  no 
such  jurisdiction  here.  Strong's  Lect.  38.  If 
there  be  any  civil  remedy  for  reading  the 
libelous  paper,  it  could  only  be  on  the  ground 
of  damage  to  character  or  standing,  and  none 
such  is  alleged  to  have  been  sustained,  and 
no  relief  is  asked  for  in  regard  to  it." 

While  the  question  under  consideration  was 
not  directly  involved  in  the  case  of  Missions 
of  Pacific  Synod,  etc.  v.  Pacific  Synod,  167 
Cal.  106,  106  Pac.  395,  the  court  in  the 
course  of  its  opinion  said:  'liest  we  be  un- 
derstood to  hold  that  the  civil  courts  can 
disregard  and  overrule  the  decisions  of  the 
church  authorities,  acting  regularly,  in  eccle- 
siastical matters,  we  expressly  disavow  that 
doctrine.  .  .  .  'Whenever  the  questions  of 
discipline,  or  of  faith,  or  ecclesiastical  rule, 
custom  or  law  have  been  decided  by  the  high- 
est church  judicatories  to  which  the  matter 
has  been  carried,  the  legal  tribunals  must 
accept  such  decisions  as  final,  and  as  binding 
on  them,  in  their  application  to  the  case  be- 
fore them.'  ...  .  The  doctrine  has  been 
followed  in  many  other  cases  and,  although 
not  accepted  in  England,  it  is  the  prevailing 
rule  in  this  country." 

In  Lucas  v.  Case,  9  Bush  (Ky.)  297,  the 
plaintiff  brought  an  action  for  libel  against 
certain  elders  and  the  pastor  of  a  religious 
society,  alleging  inter  alia,  that  they  pub- 
lished of  and  concerning  him  defamatory  and 
libelous  matter,  etc.,  and  recommended  that 
the  fellowship  of  the  church  should  be  with- 
drawn from  him,  to  his  injury  and  damage, 
etc.  It  was  apparently  the  custom  of  the 
church  to  elect  certain  members  as  elders  for 
the  purpose  of  examining  into  alleged  viola- 
tions of  the  law  of  the  church,  and  to  inves- 
tigate all  charges  or  complaints  of  immoral 
and  irreligious  conduct  of  any  of  its  members 
and  to  report  the  same  to  the  church  for  its 
action.  The  appellate  court  in  affirming  the 
judgment  of  the  trial  court  dismissing  the 
action  said :  ''Every  person  entering  into  the 
church,  impliedly  at  least,  if  not  expressly, 
covenants  to  conform  to  the  rules  of  the 
church,  to  submit  to  its  authority  and  disci- 
pline. Appellant  when  he  became  a  member 
thereof  placed  himself  in  this  condition 
Three  of  the  appellees  were  elders  and  one 
was  the  pastor  of  the  church,  having  author- 
ity to  deal  with  appellant  as  with  other  mem- 
bers for  immoral  and  unchristian  conduct, 
and  to  recommend  an  acquittal,  or,  if  in  their 
judgment  the  evidence  required  that  the  party 
should  be  punished,  to  advise  censure  or  ex- 
clusion, either  as  they  might  deem  proper; 
and  in  pronouncing  the  result  of  their  delib- 
erations or  reporting  the  same  in  writing  to 
the  church  they  will  be  protected  by  the  law. 
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if  they  acted  in  good  faith  and  within  the 
scope  of  their  authority.  .  .  .  Whether 
in  what  the  church  did  it  acted  right  or 
wrong,  this  court  cannot  approach  its  pre- 
cincts  to  inquire,  and  is  powerless  to  redress 
any  alleged  wrong  inflicted  on  appellant  there- 
by. By  becoming  a  member  of  the  church  he 
subjected  himself  to  its  ecclesiastical  power, 
and  neither  this  nor  any  other  earthly  tribu- 
nal can  supervise  or  control  that  jurisdiction. 
Afi  was  said  by  a  distinguished  judge,  'His 
only  remedy  now  is  in  his  own  bosom,  where 
a  consciousness  of  his  own  moral  rectitude, 
and  the  consolation  of  that  religious  faith 
and  the  practice  of  those  Christian  virtues 
which  he  professes,  and  which  under  all  tem- 
poral trials  never  fail  to  sustain  a  faithful 
Christian  and  to  illumine  the  pathway  of  his 
earthly  pilgrimage/  " 

So  in  a  similar  action  it  was  said  in  Farms- 
worth  V.  Storrs,  6  Cush.  (Mass.)  412:  **Thc 
proceedings  of  the  church  are  quasi  judicial, 
and  therefore  those  who  complain,  or  give  tes- 
timony, or  act  and  vote  and  pronounce  the 
result  orally  or  in  writing,  acting  in  good 
faith,  and  within  the  scope  of  the  authority 
conferred  by  this  limited  jurisdiction  and  not 
falsely  or  colorably,  making  such  proceedings 
a  pretence  for  covering  an  intended  scandal, 
are  protected  by  law.  It  appears  to  us,  that 
the  defendant  as  pastor  of  the  church  and 
minister  of  the  congregation  was  acting  with- 
in the  scope  of  his  authority,  in  reading  a 
paper,  which  it  was  proved  had  been  adopted 
in  a  separate  meeting  of  the  church,  and  di- 
rected thus  to  be  read.  .  .  .  One  great 
purpose  of  an  act  of  church  discipline  is,  that 
it  may  have  a  salutary  influence  upon  the 
whole  religious  body,  of  which  the  offender 
is  a  member.  Under  the  circumstances,  we 
consider  that  it  was  quite  within  the  scope 
and  order  of  the  church  discipline,  without 
proof  of  a  particular  custom,  to  announce 
such  an  ecclesiastical  censure."  See  also 
Fitzgerald  v.  Robinson,  112  Mass.  371. 

It  was  held  in  Waller  v.  Howell,  20  Misc. 
236,  45  N.  Y.  S.  700,  that  the  question  of 
church  membership  being  purely  ecclesiasti- 
cal, a  court  is  without  jurisdiction  either  to 
determine  who  are  communicants  or  to  super- 
vise or  control  a  minister  in  his  manner  of 
keeping  the  parish  register,  committed  to  him 
by  the  church. 

Nor  will  a  court  interfere  with  the  decision 
of  church  authorities  who  refuse  the  right  of 
interment  to  a  member  dying  without  the 
faith  of  the  church.  McGuire  v.  St.  Patrick's 
Cathedral,  8  N.  Y.  S.  781,  affirmed  in  54  Hun 
207,  7  N.  Y.  S.  345,  wherein  it  was  said: 
^'It  seems  impossible  that  civil  tribunals  can 
be  called  upon  to  exercise  their  functions  in 
a  domain  so  foreign  to  judicial  knowledge. 
No  better  illustration  can  be  had  than  in  the 
case  at  bar.    The  evidence  on  plaintiff's  be- 


half tended  to  show  that  the  intestate  infre- 
quently attended  church,  and  reeciviMi  the 
sacraments.  Suppose  he  did,  what  is  and 
whence  flows  the  principle  of  law  whereunder 
he  i^  to  be  decreed  in  the  Roman  Catholic 
faith  at  his  death?  Manifestly  there  is  no 
fountain  of  legal  knowledge  upon  that  sub- 
ject. Plainly  the  question  is  without  the 
jimit  of  judicial  investigation.  There  have 
been  submitted  extracts  from  the  writings  of 
learned  theologians,  and  edicts  from  councils 
oi  the  church,  showing  to  my  mind  what  is 
the  nature  of  the  question  at  issue,  and  what 
must  be  the  proper  tribunal  for  its  decision. 
In  my  opinion,  its  nature  is  purely  religious, 
appropriate  for  decision  by  the  empowered 
authorities  of  the  church.  Among  its  officials 
will  be  found  the  tribunal.  In  the  writings 
of  tlie  learned  expounders  of  doctrinal  faith 
and  rules  of  spiritual  life,  with  which  cod- 
formity  is  shown  by  visible  act,  must  appear 
the  principles  appropriate  for  investigation, 
and  necessary  as  a  foundation  for  intelligent 
and  conscientious  decision.  There  is  no  in- 
justice done  by  remission  to  such  a  forum, 
because  the  claim  of  membership  in  the  faith 
necessarily  subjects  a  claimant  to  the  juris- 
diction of  ecclesiastical  authority,  represent- 
ed by  those  who  are  officially  its  exponents 
and  representatives." 

In  Ashinsky  v.  Levenson,  256  Pa.  St.  14, 
100  Atl.  491,  L.R.A.1917D  994,  the  court 
granted  an  injunction  at  the  instance  of  a 
religious  society  restraining  one  of  its  mem- 
bers from  interfering  and  disturbing  the  min- 
ister and  congregation  during  divine  senice. 
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Imdepeademt  Comtraetors  —  Deflaitloa. 

An  "independent  contractor"  is  one  who, 
exercising  an  independent  employment,  con- 
tracts to  do  a  piece  of  work  according  to  his 
own  methods,  without  being  subject  to  the 
control  of  his  employer  except  as  to  the  result 
of  the  work. 

[See  note  at  end  of  this  case.] 

Testa  of  Iiidepeiidenee. 

While  the  existence  or  the  absence  of  the 
right  of  the  employer  to  control  the  work  is 
a  usual  tost  to  determine  whether  the  w^ork- 
iDMi  18  a  servant  or  an  independent  contractor, 
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the  right  of  the  employer  to  diseharge  him, 
the  absence  of  an  independent  occupation, 
and  the  mode  of  compensating  him  and  his 
subordinates,  may  be  factors  indicating  the 
true  relation. 

[See  note  at  end  of  this  case.] 

Sane. 

The  mere  fact  of  the  nominal  employment 
of  a  workman  as  an  independent  contractor 
will  not  relieve  the  master  of  liability  for  his 
torts,  where  he  is  in  fact  employed  as  a  serv- 
ant. 

[See  note  at  end  of  this  case.] 

Question  for  Jury. 

Where  the  relation  between  the  owner  of  a 
building  and  a  workman  engaged  to  repair  it 
id  not  evidenced  wholly  by-  a  written  in- 
strument, but  is  affected  by  extrinsic  facts 
and  circumstances,  from  which  different  de- 
ductions may  reasonably  be  drawn,  whether 
the  workman  was  an  independent  contractor 
id  a  question  for  the  jury. 

[See  note  at  end  of  this  case.] 

( Syllabus  by  court. ) 

Appeal  from  District  Court,  Douglas 
county:     Day,  Judge. 

Action  by  Burke  E.  Bodwell,  plaintiff, 
against  John  R.  Webfiter  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

Raiftnond  M,  Crossman  and  W.  C  Fraser 
for  appellant. 

Greene,  Breckenridge,  OurJey  d  Wood- 
rough  for  appellees. 

[665]  Rose,  J.— Plaintiff  brought  this  ac- 
tion to  recover  $3,000  for  personal  injuries 
alleged  to  have  been  sustained  by  him  while 
aflsisting  in  the  repair  of  an  elevator  in  the 
Webster-Sunderland  building  in  Omaha.    De- 
fendants   Webster   and    Sunderland    are   the 
owners.     It  was  alleged  in  the  petition  that  ' 
defendant  Samuel  K.  Hanford  was  superin- 
tendent and  foreman  in  and  about  the  build- 
ing and  an  such  had  charge  of  repairs;  that 
plaintiff  was  employed  to  assist  in  replacing 
a  tiller  cable  in  the  elevator,  it  beinsf  neces- 
sary for  him  to  go  down  into  the  elevator 
pit  to  loosen  one  end  of  the  cable;  that  the 
injury  to  plaintiff  was  caused  by  the  neg- 
ligence of  Hanford  in  failing  to  warn  him  of 
the  dangers  incident  to  the  work;  that  plain- 
tiff was  an  inexperienced  workman  and  not 
aware   of   the   dangers:    that    Hanford    neg- 
ligently pulled  the  tiller  cable  while  plain- 
tiff was  in  the  elevator  pit  and  caused  the 
elevator  to   descend   upon   him,   causing   in- 
juries   to    his    ankle,    leg    and    back.      Jn 
[666]  their  answer  defendants  Webster  and 
Sunderland  alleged  that  Hanford  was  an  in- 
dependent contractor,   for   whose  torts  they 

were- not  responsible.    At  the  close  of  plain- 
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tiff's  testimony,  they  moved  for  a  directed 
verdict  in  their  favor,  urging,  among  other 
grounds,  that  the  defense  mentioned  was 
conclusively  established.  The  motion  was 
sustained.  The  trial  proceeded  against  Han- 
ford alone,  and  the  jury  rendered  a  verdict 
against  him  for  $700.  From  the  order  dis- 
missing the  action  as  to  Webster  and  Sund- 
erland, plaintiff  has  appealed. 

W'as  Hanford  an  independent  contractor? 
The  letter  appointing  him  to  his  position 
Bays:  **You  are  hereby  appointed  superin- 
tendent of  the  office  portion  of  the  Webster- 
Sunderland  building.  We  desire  you  to  take 
charge  of  the  employees,  viz.,  the  fireman, 
operator  of  the  elevator,  and  janitor;  also, 
desire  you  to  take  charge  of  any  repairs  or 
improvements  required  in  the  office  portion 
of  the  building. 

''Regarding  repairs  and  improvements: 
Any  small  expenditures  that  will  only  re-* 
quire  a  few  dollars  we  will  leave  to  your 
judgment,  but  anything  calling  for  an  ex- 
penditure of  say  $10  or  more,  we  would  like 
to  have  you  refer  to  us  before  incurring  the 
expense. 

'*It  IS  our  desire  that  the  office  part  of  the 
building  shall  be  kept  up  in  good  shape, 
that  the  halls  shall  be  kept  neat  and  clean, 
that  no  disorder  shall  be  permitted,  that  the 
employees  shall  attend  faithfully  to  their 
duties,  and  in  general  that  the  building  shall 
be  kept  in  as  attractive  condition  as  pos- 
sible and  entirely  satisfactory  to  the  ten- 
ants. 

"Regarding  your  compensation:  I  told 
you  that  we  were  paying  6  per  cent  on  the 
cost  of  all  this  matter.  I  find  that  I  am  in 
error,  that  George  &  Co.  have  not  been 
charging  us  5  per  cent  on  the  salaries  of 
the  employees  or  for  sundry  items  for  jan- 
itors' supplies.  They  just  charged  us  5  per 
cent  on  the  repairs.  I,  therefore,  suggest, 
as  a  fair  compensation  to  you,  that  we  pay 
you  as  follows:  For  the  work  you  have 
been  heretofore  doing,  looking  after  the  el- 
evator, electric  lights,  etc.,  $10  per  month. 
Supervision  [667]  of  employees  and  repairs 
and   improvements,  5  per  cent  commission." 

Hanford  testified  that  he  was  an  electrical 
contractor,  having  his  office  in  the  Webster- 
Sunderland  building.  After  the  receipt  of 
the  foregoing  letter,  November  4,  1910,  he 
entered  upon  the  discharge  of  his  duties.  He 
superintended  the  work  of  the  foreman  of 
the  building,  directing  the  elevator  operator, 
the  janitor,  and  the  engineer.  Such  em- 
ployees were  hired  and  discharged  by  him. 
Jn  some  instances  he  paid  them  twice  a 
month  by  his  personal  check,  afterward  send- 
ing his  bill  to  Webster  and  Sunderland,  with 
5  per  cent  added  for  commission ;  and  at 
other  times  he  sent  them  statements  for  sal- 
aries and  repairs,   and  afterward  paid  the 
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claimants  with  funds  received  from  his  em- 
ployers. According  to  his  own  testimony,  he 
did  not  consider  that  they  were  working  for 
him,  but  were  servants  of  Webster  and 
Sunderland,  though  he  had  charge  of  them 
and  directed  their  work.  If  their  services 
were  not  to  be  compensated  by  the  owners 
of  the  building,  he  would  not  have  considered 
it  his  obligation  to  pay  them.  Work  of  re- 
pairing the  elevator  was  within  the  scope  of 
Hanford's  business  as  an  electrical  contrac- 
tor. He  could  do  the  work  himself  or  employ 
another  electrician.  In  either  case  he  would 
add  5  per  cent  to  the  regular  cost  of  the 
work  for  his  commission.  Plaintiff  was  an 
apprentice,  and  had  been  employed  by  Han- 
ford  in  his  electrical  business  for  about  nine 
months  before  the  accident.  He  had  also 
repaired  the  building  in  minor  respects.  He 
had  been  told  by  Hanford  to  look  after  the 
lelevator  and  repair  it,  if  necessary,  when 
Hanford  was  not  there.  For  work  of  this 
kind  time  slips  were  made  out  to  .the 
owners.  Record  of  this  work  was  kept  sep- 
arately from  that  done  for  Hanford.  The 
cost  of  installing  the  cable  on  the  day  of 
plaintiff's  injury  was  $12.50,  which  included 
Hanford's  commission  on  the  materials  and 
labor  used.  This  work  was  done  without 
consultation  with  the  owners.  Hanford  also 
testified  that  the  owners  had  not  directed 
the  employment  or  discharge  of  servants. 

[668]  An  ''independent  contractor''  has 
been  defined  to  be  "One  who,  exercising  an 
independent  employment,  contracts  to  do  a 
piece  of  work  according  to  his  own  methods, 
and  without  being  subject  to  the  control  of 
his  employer  except  as  to  the  result  of  the 
work."  2  Words  &  Phrases  (2d  ed.)  1035. 
It  is  said  that  the  existence  or  the  absence 
of  the  right  to  control  the  work  is  the  usual 
test  of  the  relation,  though  the  actual  ex- 
ercise of  control  is  not  essential.  Gases  in 
note  to  Richmond  v.  Sitterding,  101  Va.  354, 
43  S.  E.  562,  99  Am.  St.  Rep.  878,  65  L.R.A. 
445,  at  page  453.  There  are,  however,  other 
factors  which  may  indicate  the  true  relation. 
An  owner's  right  to  abandon  or  suspend 
work  or  to  discharge  the  workman  at  pleas- 
ure may  indicate  dependency.  Cockran  v. 
Rice,  26  S.  D.  393,  Ann.  Gas.  1913B  570,  128 
N.  W.  583,  and  note.  Textwr iters  say: 
"If  he  never  serves  more  than  one  person, 
there  is  usually  a  presumption  that  he  has 
on  independent  occupation;  but  this  pre- 
sumption is  not  conclusive."  Shearman  and 
Red  field,  Negligence  (6th  ed.)  sec.  164. 
"Whether  he  works  as  contractor  or  as  serv- 
ant is  <a  question  of  mingled  law  and  fact, 
which  it  is  scarcely  possible  to  decide  by  any 
fixed  rule  which  will  accurately  govern  those 
cases  where  the  one  occupation  borders  close- 
ly upon  the  other."  Shearman  and  Red- 
field,  Negligence    (6th  ed.)    see.  165. 


In  Brackett  ?.  Lubke.  4  Allen  (Mass.) 
138,   81   Am.   Dec.  694,   Bigelow,  G.J.,  said: 

"The  distinction  on  which  all  the  cases 
turn  is  this:  If  the  person  employed  to  do 
the  work  carries  on  an  independent  employ- 
ment, and  acts  in  pursuance  of  a  contract 
with  his  employer  by  which  he  has  agreed  to 
do  the  work  on  certain  specified  terms,  in 
a  particular  manner  and  for  a  stipulated 
price,  then  the  employer  is  not  liable.  The 
relation  of  master  and  servant  does  not  sub- 
sist between  the  parties,  but  only  that  of 
contractor  and  contractee.  The  power  of 
directing  and  controlling  the  work  is  parted 
with  by  the  employer,  and  given  to  ihe  eon- 
tractor.  But  on  the  other  hand,  if  work 
is  done  under  a  general  employment,  and  is 
to  be  performed  for  a  reasonable  compensa- 
tion or  for  a  stipulated  price,  the  employer 
remains  liable,  because  [669]  he  retains  the 
right  and  power  of  directing  and  controlling 
the  time  and  manner  of  executing  the  work, 
or  of  refraining  from  doing  it,  if  he  deems 
it  necessary  or  expedient." 

One  of  the  elements  of  the  definition  is  an 
independent  business  or  occupation,  as  dis- 
tinguished from  the  dependent  character  of 
the  service  of  an  employee.  Failure  of  the 
employer  to  select  personally  the  employers 
or  to  direct  the  manner  of  performing  the 
services  does  not  necessarily  indicate  that 
the  superintendent  is  an  independent  con- 
tractor. It  was  said  in  Knicely  v.  West 
Virginia  Midland  R.  Go.  64  W.  Va.  278,  61 
S.  E.  811,  17  L.R.A.(N.S.)  370; 

"Nor  is  the  manner  in  which  the  compen- 
sation is  to  be  determined  conclusive.  If 
payment  is  made  'by  the  job'  it  is  evidence 
of  an  independent  contract,  but  only  a  cir- 
cumstance. .  .  .  How  many  conceivable 
instances  of  employment  in  which  compensa- 
tion is  determined  by  the  amount  of  work  done 
instead  of  by  the  time  employed,  are  there? 
Hundreds  of  thousands  of  'piece  workers'  in 
factories,  coal  miners,  paid  by  the  bushel, 
railway  engineers,  paid  according  to  mile- 
age, and  thousands  of  others.  If  that  marie 
an  employee  an  independent  contractor,  it 
would  be  possible  for  employers  to  farm 
out  all  their  work  and  with  it  their  liabilitj, 
by  a  very  simple  operation.  Nor  is  it  more 
than  a  mere  circumstance,  having  more  or 
less  probative  force,  that  the  general  em- 
ployer has  not,  or  has  delegated,  the  power 
to  hire  and  discharge  the  men." 

It  is  the  actual  relation,  and  not  the  form, 
that  controls.  It  was  said  in  Dibert  v. 
Giebisch,  74  Ore.  64,  144  Pac.  1184:  "The 
law  with  respect  to  the  negligence  of  an 
independent  contractor  is  formed  upon  the 
principle  that  one  person  should  pot  be  com- 
pelled to  answer  for  the  fault  or  neglect  of 
anotiier  over  whom  he  has  no  control  ^° 
actions    to    recover    damages    for    injuries 
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eaased  by  the  alleged  negligence  of  the  mas- 
ter, where  the  defense  is  that  the  careless- 
ness was  that  of  an  independent  contractor, 
a  court  will  not  hesitate  carefully  to  scruti- 
nize the  substance  of  the  contract  and  all 
the  attending  circumstances  in  order  to  de- 
termine the  actual  relation  which  the  alleged 
master  sustained  to  the  person  employed. 
Tlie  mere  fact  [670]  of  nominal  employment 
by  an  independent  contractor  will  not  relieve 
the  master  of  liability  where  the  servant  is 
in  fact  in  his  employ.  Nelson  v.  American 
Cement  Plaster  Co.  84  Kan.  797." 

As  supervisor  of  employees  of  the  build- 
ing and  of  the  making  of  repairs,  it  cannot 
be  said,  us  a  matter  of  law,  that  Hanford 
was  an  independent  contractor.  His  own 
testimony  shows  that,  while  he  paid  the 
employees,  he  did  so  only  nominally;  tkut, 
in  fact,  he  hired  and  discharged  them,  but 
only  as  would  any  employee  having  such 
authority.  It  may  be  inferred  that  his 
relation  with  the  owners  of  the  building 
could  be  terminated  at  their  pleasure.  In 
looking  after  the  elevator  and  electric  lights, 
as  shown  by  his  letter  of  appointment,  Han- 
ford was  merely  continuing  his  previous 
service,  for  whicli  he  was  paid  $10  a  month. 
As  supervisor  it  may  be  said  that  he  was  not 
acting  "in  the  pursuit  of  an  independent 
business."  The  relation  existing  between  de- 
fendants and  Hanford  is  not  evidenced 
wholly  bv  the  written  instrument.  It  is 
afTected  by  extrinsic  facts  and  circumstances 
from  which  different  deductions  may  rea- 
sonably be  drawn.  Under  these  conditions, 
whether  Hanford  was  an  independent  eon- 
tractor  was  a  question  for  the  jury.  Cases 
cited  in  note  to  Richmond  v.  Sitterding,  101 
Va.  354,  43  S.  E.  562,  09  Am.  St.  Rep.  878, 
65  L.R.A.  446,  at  page  608.- 

In  this  view  of  the  law  and  the  evidenoe, 
the  peremptory  instruction  was  erroneoua. 
The  judgment  of  the  trial  court  is  therefore 
reversed  and  the  cause  renmnded  for  further 
proceedings. 

Reversed. 

Hamer,  J.,  not  sitting. 
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I,  Introductory, 

• 
The  purpose  of  this  note  is  to  review  the 

recent   cases   involving  the   question   who   is 

an  independent  contractor.    The  earlier  cases 

on  the  suhject  are  collected  in  the  notes  to 

Cockran  v.  Rice,  Ann.  Cas.  1913B  570;  Mess- 

mer  v.   Bell,   etc.   Co.   19   Ann.   Cas.   1,  and 

Covington  etc.   Bridge   Co.  v.   Steinbock,   76 

Am.  St.  Rep.  375. 

The  term  "employer"  is  used  to  designate 
the  person  for  whose  benefit  the  work  is  done 
and  the  term  ''employee"  is  used  to  designate 
the  person  contracting  with  the  employer  for 
the  performance  of  the  work,  whether  the 
employee  is  a  "servant"  or  an  "independent 
contractor."  The  term  "employee"  is  also 
used  to  cover  both  contractors  and  subcon- 
tractors, where  the  relation  of  either  to  the 
owner  is  in  question,  and  in  the  case  of  a 
subcontract,  where  the  independence  of  the 
subcontractor  is  in  question,  the  term  "em- 
ployer" is  used  to  indicate  the  original  con- 
tractor. 

The  general  principles  which  are  used  as 
a  test  to  determine  whether  an  employee  is  a 
servant  or  an  independent  contractor  seem 
to  be  well  settled,  and  the  courts  in  the 
recent  decisions  are  concerned  chiefly  with 
tlie  application  of  the  well-recognized  rules 
to  the  varying  states  of  fact  presented  by 
the  cases,  so  that  any  variance  between  the 
results  reached  is  generally  produced  by  a 
difference  in  the  facts,  and  not  in  the  legal 
principles  applied. 

The  note  generally  excludes  cases  arising 
under  the  various  workmen's  compensation 
acts,  although  a  few  are  included  because  of 
the  general  discussions  contained  therein. 
For  a  discussion  of  '^icho  is  a  icorkman  icith- 
in  the  meaning  of  a  worktnen*8  compensation 
act"  including  the  distinction  between  a 
workman  and  an  independent  contractor,  see 
the  notes  to  Walker  v.  Crystal  Palace  Foot- 
ball Club,  Ann.  Cas.  1913C  25;  Hillestad  v. 
Industrial  Ins.  Com.  Ann.  Cas.  1916B  789, 
and  Dale  v.  Saunders,  Ann.  Cas.  I918B  703. 

II.  Definitions, 

1.  In  General. 

An  independent  contractor  has  been  de- 
fined as  one  who  renders  service  to  another 
in  the  course  of  an  independent  occupation, 
representing  the  will  of  his  employer  otily 
as  to  the  result  of  his  work,  and  not 
as  to  the  means  by  which  it  is  accomplished. 


Republic  Iron,  etc.  Co.  v.  McLaughlin  (Ala.) 
75  So.  902;  Brown  v.  Industrial  Ace.  Coni'r. 
174  Cal.  457,  163  Pac.  664;  Chicago,  etc.  R 
Co.  V.  Bennett,  36  Okla.  358,  128  Pac.  705; 
Simila  v.  Northwestern  Imp.  Co.  73  Wash. 
285,  131  Pac.  831 ;  Johnston  v.  Seattle  Taxi- 
cab,  etc.  Co.  85  Wash.  551,  l48  Pac.  900. 

In  other  cases  an  independent  contractor 
is  defined  as  one  who,  exercising  an  in- 
dependent employment,  contracts  to  do  a 
piece  of  work  according  to  his  own  methods, 
and  without  being  subject  to  the  control  of 
his  employer  except  as  to  the  result  of  his 
work.  Alexander  v.  R.  A.  Sherman's  Sons 
Co.  86  Conn.  292,  85  Atl.  514;  Ennis  v.  Bau- 
man  Rubber  Co.  91  Conn.  425,  99  Atl.  1031; 
Prest-0-Lite  Co.  v.  Skeel,  182  Ind.  593.  Ann. 
Cas.  1917 A  474,  106  N,  E.  365;  Slycord  v. 
Horn  (la.)  162  N.  W.  249;  Flori  v.  Dolph 
(Mo.)  192  S.  W.  949;  Powley  v.  Vivian  Co. 
169  App.  Div.  170,  154  N.  Y.  S.  426;  Chi- 
cago, etc.  R.  Co.  T.  Bennett,  36  Okla.  358,  US 
Pac.  705;  Chicago,  etc.  R.  Co.  v.  Bond,  47 
Okla.  161,  148  Pac.  103 ;  Madiz  v.  Hochgreve 
Brewing  Co.  154  Wis.  448,  143  X.  W.  189. 
And  see  the  reported  case. 

In  Republic  Iron,  etc.  Co.  v.  McLaughlin 
(Ala.)  75  So.  962,  the  court  said:  "Whether 
one  performing  a  service  is  a  servant  or  an 
independent  contractor  is  held  to  be  deter- 
mined by  whether  or  not  the  person  for  whom 
he  is  working  'has  control  over  the  means  and 
agencies'  by  which  the  work  is  done,  .  .  . 
or  has  control  over  the  means  and  agencies 
*by  which  the  result  is  produced.'" 

In  St.  Louis,  etc.  R.  Co.  v.  Cooper.  Ill 
Ark.  91,  163  S.  W.  160,  it  was  said:  "Where 
the  employee  represents  the  will  of  the  em- 
ployer as  to  the  result  of  the  work,  but  not 
as  to  the  means  or  manner  of  accomplishing 
it,  he  is  an  independent  contractor." 

In  R.  C.  H.  Covington  Co.  v.  Masonic  Tem- 
ple Co.  176  Ky.  729,  197  S.  W.  420,  the  court 
said:  "An  independent  contractor  is  defined 
to  be  one  who  contracts  to  do  a  piece  of  work 
according  to  his  own  ideas,  or  in  accordance 
with  plans  previously  furnished  to  him  by 
his  employer,  and  has  the  right  to  select  hra 
own  assistants,  the  employer  having  no  con- 
trol over  the  hands  doing  the  work,  and  no 
right  to  direct  the  manner  of  doing  the  work, 
further  than  to  require  that  it  shall  be  done 
in  compliance  with  the  plans  and  specifica- 
tions under  which  it  is  contracte<l  to  be  done." 

In  Embler  v.  Gloucester  Lumber  Co.  167  X. 
C.  457,  83  S.  E.  740,  it  was  said:  *'An  inde- 
pendent contractor  is  said  to  be  one  who,  ex- 
ercising an  independent  employment,  con- 
tracts to  do  a  piece  of  work  according  to 
his  own  judgment  and  methods,  and  without 
being  subject  to  his  employer,  except  a(«  to 
the  result  of  the  work,  and  who  has  the  right 
to  employ  and  direct  the  action  of  the  work- 
men,   independently   of    such    employer  aad 
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freed  from  any  superior  authority  in  him  to 
say  how  the  specified  work  shall  be  done  or 
what  the  laborers  shall  do  as  it  progresses/' 

In  Oregon  Fisheries  Co.  v.  Elmore  Packing 
€o.  69  Ore.  340,  138  Pac.  862,  the  court  said: 
''An  independent  contractor,  as  distinguished 
from  a  mere  employee,  is  one  who,  carrying 
on  an  independent  business,  contracts  to  do  a 
piece  of  work  according  to  his  own  methods, 
and  without  being  subject  to  the  control  of 
his  employer  as  to  the  means  by  which  the 
result  is  to  be  accomplished,  but  only  as  to 
the  result  of  the  work.  26  Cyc.  1546.  In  a 
certain  sense  every  person  who  contracts  to 
render  services  for  another  is  an  employee. 
We  speak  of  employing  one  to  erect  a  large 
building,  to  construct  a  bridge,  or  to  build 
a  railroad;  but,  where  the  person  thus  em- 
ployed is  only  responsible  for  the  finished 
result,  and  is  not  subject  to  control  as  to 
details,  it  is  common  knowledge  that,  as  a 
matter  of  law,  he  is  not  held  to  be  the  servant 
or  agent  of  the  employer." 

In  Watson  v.  Hecla  Min.  Co.  79  Wash.  383, 
140  Pac.  317,  it  was  said:  "From  the  con- 
tract above  set  out  it  appears  that  the  appel- 
lant was  to  furnish  the  power,  drills,  drill 
parts,  steel,  pump,  pump  parts,  lights,  and 
timbers,  and  to  deliver  the  same  on  the  1,200- 
foot  level.  The  men  on  the  pay  roll  were  to 
be  paid  through  its  office.  It  should  be  noted 
that  the  contract  nowhere  specifies  the  char- 
acter of  the  worb  other  than  that  it  shall 
be  done  in  a  workmanlike  and  substantial 
manner.  The  manager  testified  that  it  was 
the  duty  of  the  head  carpenter  to  go  into  the 
mine  for  the  purpose  of  determining  from 
time  to  time  that  the  work  was  being  prop- 
erly done.  The  respondent  testified  that  he 
was  not  employed  by  Bryan,  but  that  he  was 
directed  by  the  shift  boss,  under  whom  he 
had  been  previously  working,  to  go  to  work 
in  the  shaft.  It  would  seem  that  these  facts 
would  at  least  cause  a  doubt  as  to  whether 
the  relation  of  independent  contractor  did  or 
did  not  exist,  and  would  bring  the  case  within 
the  rule  announced  in  the  Fehrenbacher  case, 
supra.  The  question  was  one  for  the  jury, 
and  the  jury,  under  proper  instructions,  hav- 
ing determined  it  adversely  to  the  appellant's 
contention,  the  verdict  will  not  be  disturbed." 

In  North  Bend  Lumber  Co.  v.  Chicago,  etc. 
R.  Co.  76  Wash.  232,  135  Pac.  1017,  the. court 
Miid:  "In  a  number  of  cases  this  court  has 
had  before  it  tJie  question  whether  or  not  a 
particular  contract  created  the  relation  of 
principal  and  agent,  or  that  of  principal  and 
independent  contractor,  and  has  offered  defi- 
nitions of  the  latter  relation.  In  Engler  v. 
Seattle,  40  Wash.  72,  82  Pac.  136,  this  defini- 
tion, taken  from  16  Am.  A;  Eng.  Enc.  of  Law 
(2d  ed.)  187,  188,  waS  given:  'Generally 
speaking,  an  independent  contractor  is  one 
who,  in  rendering  services,  exercises  an  ihde- 
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pendent  employment  or  occupation,  and  rep- 
resents his  employer  only  as  to  the  results  of 
his  work,  and  not  as  to  the  means  whereby 
it  is  to  be  accomplished.  The  word  **results," 
however,  is  used  in  this  connection  in  the 
sense  of  a  production  os  product  of  some  sort, 
and  not*  of  a  service.  ...  A  reservation 
by  the  employer  of  the  right  by  himself  or 
his  agent  to  supervise  the  work  for  the  pur- 
pose merely  of  determining  whether  it  is 
being  done  in  conformity  to  the  contract  does 
not  affect  the  independence  of  the  relation.' 
In  Larson  v,  American  Bridge  Co.  40  Wash. 
224,  82  Pac.  294,  Judge  Hadley,  speaking  for 
the  court,  gave  the  following  definition :  *The 
general  test  which  determines  the  relation 
of  independent  contractor  is  that  he  shall 
exercise  an  independent  employment,  and  rep- 
resent his  employer  only  as  to  the  results  of 
his  work  and  not  as  to  means  whereby  it  is 
to  be  accomplished.  The  chief  consideration 
is  that  the  employer  has  no  right  of  control 
as  to  the  mode  of  doing  the  work;  hut  a 
reservation  by  the  employer  of  the  right  to 
supervise  the  work,  for  the  purpose  of  merely 
determining  whether  it  is  being  done  in  ac- 
cordance with  the  contract,  does  not  affect 
the  independence  of  the  relation.'  In  Seattle 
Lighting  Co.  v.  Hawley,  .54  Wash.  137,  103 
Pac.  6,  this  definition  of  the  relation  was 
given:  'Where  an  individual  or  corporation 
contracts  with  another  individual  or  corpora- 
tion, exercising  an  independent  employment, 
for  the  latter  to  do  a  work  not  in  itself  un- 
lawful or  attended  by  danger  to  others,  such 
work  to  be  done  according  to  the  contractor's 
own  methods,  and  not  subject  to  the  employ- 
er's control  or  orders,  except  as  to  the  re- 
sults to  be  obtained,  the  employer  is  not 
liable  for  the  wrongful  or  negligent  acts  of 
the  contractor  or  of  the  contractor's  servant.' 
In  Cary  v.  Sparkman,  etc.  Co.  62  Wash.  363, 
113  Pac.  1093,  the  following  was  adopted  from 
2  Thompson  on  Negligence,  899:  'The  gen- 
eral rule  is,  that  one  who  has  contracted  with 
a  competent  and  fit  person,  exercising  an  in- 
dependent employment,  to  do  a  piece  of  work, 
not  in  itself  unlawful  or  unattended  with 
danger  to  others,  according  to  the  contrac- 
tor's own  methods,  and  without  his  being  Sub- 
ject  to  control,  except  as  to  the  results  of  his 
work,  will  not  be  answerable  for  the  wrongs 
of  such  contractor,  his  subcontractors,  or  his 
servants,  committed  in  thef  prosecution  of 
sucli  work.  An  independent  contractor,  with- 
in the  meaning  of  this  rule,  is  one  who  ren- 
ders service  in  the  course  of  an  occupation, 
representing  the  will  of  his  employer  only 
as  to  the  result  "of  his  work,  and  not  as  to 
the  means  by  which  it  is  accomplished.  The 
contractor  must  answer  for  his  own  wronajs 
and  the  wrongs  committed  in  the  course  of 
his  work  by  his  servants.'  In  Glover  v.  Ricii- 
ardson,  etc.  Co.  64  Wash.  403,  116  Pac.  861, 
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the  following  from  26  Cyc  1546,  was  quoted: 
'An  independent  contractor  is  one  who,  carry- 
ing on  an  independent  business,  contracts  to 
do  a  piece  of  work  according  to  his  own 
methods,  and  without  being  subject  to  the 
control  of  his  employ^er  as  to  the  means  by 
which  the  result  is  to  be  accomplished,  but 
only  as  to  the  result  of  the  work.  Generally 
the  circumstances  which  go  to  show  one  to 
be  an  independent  contractor,  while  separate- 
ly they  may  not  be  conclusive,  are  the  inde- 
pendent nature  of  the  business,  the  existence 
of  a  contract  for  the  performance  of  a  speci- 
fied piece  of  work,  the  agreement  to  pay  a 
fixed  price  for  the  work,  the  employment  of 
assistants  by  the  employee  who  are  under 
his  control)  the  furnishing  by  him  of  the 
necessary  materials,  and  his  right  to  con- 
trol the  work  while  it  is  in  progress  except 
as  to  results.'  In  Simila  v.  Northwestern 
Imp.  Ck).  73  Wash.  286,  131  Pac.  831,  it  was 
said:  'But  it  seems  to  us  that  the  writing 
alone  proves  nothing.  It  is  as  consistent 
with  the  claim  that  tlie  parties  thereto  sus- 
tain the  relationship  of  master  and  servants 
as  it  is  with  the  claim  that  the  relationship 
is  that  of  employer  and  independent  contrac- 
tor. It  does  no  more  than  fix  a  price  for 
the  delivery  of  timbers  at  the  mine.  This  is 
not  sufficient  to  make  the  parties  performing 
the  work  independent  contractors.  An  inde- 
pendent contractor  is  one  who  renders  service 
to  another  in  the  course  of  an  independent 
occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  it  is  accom- 
plished. If  the  employer  may  control  the 
manner  of  doing  the  work,  the  relation  of 
master  and  servant  exists,  no  matter  what 
terms  may  have  been  agreed  upon  as  to  the 
method  of  payment.'  .  .  .  The  definitions 
quoted,  while  they  differ  in  the  form  of  state- 
ment of  the  rule,  announce  the  same  general 
principle.  A  contractor,  to  be  independent, 
must  exercise  an  independent  employment. 
He  must  be  at  liberty  to  perform  the  work 
he  undertakes  in  his  own  way,  at  his  own 
time  within  the  limits  of  the  time  fixed  in 
the  contract,  and  by  such  means  as  to  him 
seems  most  suitable.  This  does  not  mean,  of 
course,  that  the  contract  itself  may  not  pre- 
scribe that  the  work  shall  be  performed  in 
a  particular  manner,  or  that  certain  parts 
of  it  must  be  completed  within  a  time  less 
than  the  time  fixed  for  the  completion  of  the 
whole,  or  that  certain  means  shall  be  em- 
ployed in  the  accomplishment  of  the  work, 
but  it  means  that  control  over  these  matters 
must  not  be  left  to  the  whim  or  caprice  of 
the  employer,  or  his  representative,  to  be 
exercised  as  the  work  progresses.  If  such 
right  of  control  is  retained,  if  the  employer 
reserves  to  himself,  or  to  his  representative, 
the  right  to  control  at  his  pleasure  the  man- 


ner and  means  by  which  the  work  contracted 
for  is  to  be  accomplished,  if  the  employer 
may  stand  by  and  tell  the  person  undertaking 
the  work,  where,  when  and  how  it  shall  be 
performed,  such  person  is  the  agent  and  serv- 
ant of  the  employer,  and  not  an  independent 
contractor.  The  employer  may  reserve  to 
himself  the  right  to  judge  of  the  result  of 
the  work,  and  may  exercise  this  right  as  to 
the  character  of  the  work  or  as  to  the  char- 
acter of  the  materials  used  in  the  work  wiiile 
the  work  progresses  without  destroying  the 
independent  nature  of  the  contract,  but  mat- 
ters of  this  kind  mark  the  limits  of  his 
rights;  they  must  relate  to  results,  and  not 
as  to  the  means  by  which  the  results  are 
accomplished." 

2.  Definiiions  of  TExrwRiriaus  Judicially 

Affboved. 

In  Alexander  v.  R.  A.  Sherman's  Sons  Co. 
86  Conn.  292,  85  Atl.  514,  the  court  cited  2 
Cooley  on  Torts  1098,  to  the  statement  that 
''an  independent  contractor  is  one  who,  exer- 
cising an  independent  employment,  contracts 
to  do  a  piece  of  work  according  to  his  own 
methods  and  without  being  subject  to  the 
control  of  his  employer  except  as  to  the  re- 
sult of  his  work." 

In  Ruehl  v.  Lidgerwood  Rural  Telephone 
Co.  23  N.  D.  6,  Ann.  Cas.  1914C  680,  135  X. 
W.  793,  the  court  said:  "Judge  Cooley,  for 
instance,  defines  the  term  ^independent  eon- 
tractors*  as  follows:  'Persons  following  a 
regular,  independent  employment,  in  the 
course  of  which  they  oflTer  their  services  to 
the  public  to  accept  orders  and  execute  com- 
missions for  all  who  may  employ  them,  in 
a  certain  line  of  duty,  using  their  own  means 
for  the  purpose  and  being  accountable  only 
for  final  performance.'  Cooley  on  Torts, 
p.  549." 

In  Devine  y.  Rosenbaum,  192  111.  App.  30, 
judgment  reversed  271  111.  354,  111  X.  E.  97, 
the  court  quoted  from  textwriters  as  fol- 
lows: "The  test  generally  applied  in  an- 
swering the  question,  who  are  independent 
contractors?  is  'independence  of  control  in 
employing  workmen  and  in  selecting  the 
means  of  doing  the  work.'  'The  proper  crite- 
rion by  which  to  determine  whether  in  a 
given  case  the  relation  of  master  and  servant 
exists  is  found  in  the  right  of  the  master  to 
order  and  control  the  other  in  the  perform- 
ance of  the  work.  A  master  is  one  who  not 
only  prescribes  to  the  workman  the  end  of 
his  work,  but  directs,  or  at  any  moment  may 
direct,  the  means  also;  or  as  it  has  been  put, 
"retained  the  power  of  controlling  the  work." ' 
Again  it  is  said  the  true  test  by  which  to 
determine  whether  one  who  renders  service 
for  another  does  so  as  a  contractor  or  as  a 
servant,  is  to  ascertain  whether  he  renders 
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Bervice  in  the  course  of  an  independent  oocu-  * 
pation  in  which  he  represents  the  will  of  his 
employer  only  as  to  the  result  of  the  work 
and  not  as  to  the  means  by  which  it  is  accom- 

m 

pi i shed.  Moll  on  Independent  Contractors 
and  Employers'  Liability,  pp,  30,  31.  'In  ac- 
tual affairs  an  independent  contractor  gen- 
erally pursues  the  business  of  contracting, 
enters  into  a  contract  with  his  employer  to 
do  a  specified  piece  of  work  for  a  specified 
price,  makes  his  own  subcontracts,  employs, 
controls,  pays  and  discharges  his  own  em- 
ployees, furnishes  his  own  material  and  di- 
rects and  controls  the  execution  of  the  work. 
Where  these  conditions  concur  there  is,  of 
course,  no  difficulty  in  determining  his  char- 
acter as  such.  It  is  only  where  one  or  more 
of  them  is  lacking  that  a  question  arises. 
The  one  indispensable  element  to  his  char- 
acter as  an  independent  contractor  is  that 
he  must  have  contracted  to  do  a  specified 
work  and  have  the  right  to  control  the  mode 
and  manner  of  doing  it.'  1  Shearman  & 
Redfield  on  Negligence  (6th  ed.)  p.  396.  To 
the  same  effect  is  16  Am.  &  Eng.  Law  (2d 
ed.)  187.  'An  independent  contractor  is  one 
who  undertakes  to  produce  a  given  result 
without  being  in  any  way  controlled  as  to 
tlie  method  by  which  he  attains  that  result.* 
1  Jaggard  on  Tort,  §  73,  p.  228.  'In  every 
rase,  the  decisive  question  is.  Had  the  defend- 
ant the  right  to  control,  in  the  given  par- 
ticular, the  conduct  of  the  person  doing  the 
wrong?  Does  he  reserve  to  himself  the  essen- 
tial power  of  a  master?'  1  Thompson  on 
Negligence  (2d  ed.)  §  622,  pp.  570,  671." 

In  Kaler  v.  Puget  Sound  Bridge,  etc.  Go. 
72  Wash.  497,  130  Pac.  894,  wherein  it  ap- 
peared that  a  city  furnished  inadequate  plans 
to  one  who  contracted  to  fill  in  low  ground, 
whereby  plaintifi^s  property  was  damaged  by 
an  overflow  of  water  and  silt,  the  court  said: 
"The  general  rule,  as  found  by  Mr.  Dillon, 
is  thus  stated:  'Where  a  city,  acting  within 
its  general  powers,  contracts  for  the  grading 
6f  a  public  street,  and  in  accordance  with  the 
conditions  of  the  contract  and  the  law  pre- 
scribing the  same,  the  work  is  done  under 
the  immediate  supervision  of  certain  officers, 
whose  official  duty  it  is  to  superintend  the 
work,  and  the  damages  result^^ot  from  any 
negligence  or  wrongdoing  of  the  contractors, 
but  from  the  performance  of  the  work  in  the 
manner  required  by  the  contract,  the  con- 
tractors are  the  agents  of  the  city,  and  the 
city  is  liable  for  such  damages.'  4  Dillon, 
Municipal  Corporations  (5th  ed.)  1655n.  See 
also  28  Cyc.  1280." 

In  Connell  v.  Harris,  23  Cal.  App.  537,  138 
Pac.  949,  the  court  in  discussing  an  earlier 
case  involving  a  similar  question  said :  "And 
the  court  cites  1  Thompson  on  Negligence, 
§  658,  where  the  author  says:  'If  the  pro- 
prietor interferes  with  the  work  of  the  con- 
tractor, and  directs  a  particular  thing  to  be 
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done,  from  which  injury  results,  obviously  he 
will  be  liable,  for  it  is  his  own  personal  act.' " 
In  Chicago,  etc.  R.  Co.  ▼.  Bennett,  36  Okla. 
358,  128  Pac.  705,  the  court  said:  "The  gen- 
erally accepted  rule  of  law  is  (section  622, 
1  Thomp.  Neg.) :  'An  independent  contrac- 
tor, within  the  meaning  of  this  rule,  is  one 
who  renders  service  in  the  course  of  an  occu- 
pation, representing  the  will  of  his  employer 
only  as  to  the  result  of  bis  work,  and  not  as 
to  the  means  by  which  it  is  accomplished. 
.  •  .  In  every  cane  the  decisive  question  is: 
Had  the  defendant  the  right  to  control,  in 
the  given  particular,  the  conduct  of  the  per- 
son doing  the  wrong?  Does  he  reserve  to 
himself  the  essential  powers  of  a  master?  It 
is  but  another  form  of  .language  expressing 
the  same  idea  to  say  that  the  true  test  to 
determine  whether  one  who  renders  service 
to  another  does  so  as  a  contractor  or  not  is 
to  ascertain  whether  he  renders  the  service  in 
the  course  of  an  independent  occupation,  rep- 
resenting the  will  of  hia  employer  only  as 
to  the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.  On  this 
question  the  contract  under  which  the  work 
has  been  done  must  speak  conclusively  in 
every  case,  reference  being  had,  of  course,  to 
surrounding  circumstances.  This  being  so, 
the  mere  fact  that  the  agent  who  did  the 
injury  carried  on  a  separate  and  independent 
employment  will  not  absolve  his  principal 
from  liability.  "If  such  were  the  rule,  a 
party  would  be  exempt  from  responsibility 
even  for  the  negligent  acts  of  his  domestic 
servants,  such  as  his  cook,  coachman,  or 
gardener."'  And,  further,  the  same  author 
in  discussing  the  manner  of  payment  as  bear- 
ing on  the  relation  between  the  parties  says: 
'Sec.  629.  In  determining  whether  the  rela- 
tion is  that  of  master  and  servant,  or  that 
ot  proprietor  and  independent  contractor,  the 
courts  have  sometimes  taken  into  considera- 
tion the  manner  of  payment,  whether  pay- 
ment was  to  be  made  by  the  day,  week,  month, 
etc.,  with  a  reservation  of  the  power  to  dis- 
charge, or  whether  there  was  to  be  a  payment 
by  the  piece  or  by  the  entire  job.  But  the 
mode  of  payment  is  not  a  decisive  test  by 
which  to  determine  this  question.  The  test 
lies  in  the  question  whether  the  contract  re- 
serves to  the  proprietor  the  power  of  control 
over  the  employee.  That  the  mere  fact  that 
the  work  being  performed  by  an  employee  at 
the  time  he  was  injured  was  done  by  the 
piece  or  job,  as  by  payment  of  a  stated  price 
for  each  car  when  loaded,  does  not  deprive 
him  of  the  character  of  an  employee,  where 
he  was  a  mere  servant  carrying  out  the  em- 
ployer's will  and  instructions.'" 

3.  Statutoby  DEFTinnoN  iw  California. 

In     California     a    ^atute     (Civil     Code, 
6  2009)   provides  as  follows:     "A  servant  ia 
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one  who  is  employed  to  render  personal  serv- 
ice to  his  employer,  otherwise  than  in  the 
pursuit  of  an  independent  calling,  and  who  in 
such  service  remains  entirelv  under  the  con- 
trol  and  direction  of  the  latter,  who  is  called 
his  master." 

In  Tucker  v.  Cooper,  172  Cal.  663,  158  Pac. 
181,  it  was  held  that  where,  the  employer 
has  the  right  of  control  it  is  not  necessary 
to  constitute  the  employee  a  servant  that  he 
should  actually  exercise  that  control.  See 
also  Majors  v.  Connor,  162  Cal.  131,  121  Pac. 
371. 

In  Fay  v.  German  General  Benev.  Soc.  163 
Cal.  118,  124  Pac.  844,  it  was  held  that  the 
element  of  entire  direction  and  control  pre- 
scribed by  the  foregoing  statute  was  ignored 
by  the  following  instruction:  "You  are  in- 
structed that  where  the  owner  of  a  building 
has  certain  work  done  thereon  under  another 
and  pays  that  other  as  his  compensation 
therefor  a  percentage  upon  the  cost  of  labor 
performed  and  materials  furnished  and  the 
owner  pays  for  the  materials  used  and  pays 
the  men  each  week  to  perform  the  work  and 
has  the  power  to  discharge  them,  then  in  that 
case  the  owner  is  the  master  and  the  men 
who  do  the  work  are  the  servants  of  the 
master  or  owner,  and  the  person  who  is  thus 
paid  such  a  percentage  as  his  compensation 
is  only  the  agent  of  the  owner  and  the  men 
who  do  the  work  in  such  a  case  are  the  serv- 
ants of  the  owner  of  the  building." 

III.  Presumption  and  Burden  of  Proof, 

Generally  there  is  no  presumption  that  an 
employee  is  either  a  servant  or  an  independ- 
ent contractor,  and  the  burden  is  on  the 
party  having  the  affirmative  of  the  issue  to 
show  the  relation  to  be  as  asserted  by  him. 
Warrior-Pratt  Coal  Co.  v.  Shereda,  183  Ala. 
118,  62  So.  721;  Ruehl  v.  Lidgerwood  Rural 
Telephone  Co.  23  N.  D.  6,  Ann.  Cas.  1914C 
680,  135  N.  VV.  793;  Simila  v.  Northwestern 
Imp.  Co.  73  Wash.  285,  131  Pac.  831. 

Thus  in  the  cast  last  cited  the  court  said: 
"Presumptively  a  person  employed  to  work 
on  the  premises  of  another  and  for  that 
other's  benefit  is  a  servant,  and,  if  tlie  em- 
ployer seeks  to  avoid  liability  for  the  em- 
ployee's acts  on  the  ground  that  he  was  an 
independent  contractor,  the  burden  is  upon 
him  to  establish  the  independence  of  the  em- 
ployee." 

In  Warrior-Pratt  Coal  Co.  v.  Shereda,  183 
Ala.  113,  62  So.  721,  an  action  for  injuries 
brought  by  an  alleged  servant  in  a  mine,  the 
court  said:  "The  sum  of  that  evidence  is 
that  plaintiff  engaged  to  mine  coal  in  defend- 
ant's mine,  at  a  stated  rate  per  ton,  at  a 
place  and  within  the  limits  fixed  by  the  de- 
fendant's superintendent.  It  is  not  shown, 
in  any  degree,  that  defendant  or  its  repre- 


sentatives had  anv  control  or  direction  in 
respect  of  the  details  of  the  mining,  of  when 
or  how  plaintiff  should  do  what  he  had  en- 
gaged, as  stated,  to  do.  There  is  no  presump- 
tion that  he  was  a  servant  rather  than  a 
contractor.  The  burden  was  assumed  bv  and 
was  upon  him  to  show  that  he  bore  at  the 
time  the  relation  of  .servant,  in  order  to 
avail  of  the  statute's  provisions.  He  has  not 
shown  that  defendant  had  'control  over  the 
means  and  agencies'  by  which  the  mining  of 
the  coal  in  the  area  of  his  labors  'was  to  !)e 
produced.*  Accordingly  the  defendant  was  en- 
titled to  the  general  affirmative  charge  re- 
quested by  it." 

However,  in  Oklahoma  City  Constr.  Co.  v. 
Peppard,  43  Okla.  121,  140  Pac.  1084,  it  waa 
held  that  one  who  is  found  doing  the  work  of 
another  is  presumed  to  be  a  servant,  throw- 
ing the  burden  on  the  employer  to  avoid  lia- 
bility by  showing  otherwise. 

IV.  Estoppel  to  Assert  Independence  of 

Employee. 

In  Abbott  V.  Sumter  Lumber  Co.  93  S.  C. 
131,  76  S.  £.  146,  it  was  held  that  where  an 
employer  under  a  contract  with  the  owner 
to  cut  and  remove  timber  sent  his  employee 
to  perform  the  work,  the  employer  was  es- 
topped to  assert  that  the  employee  was  an 
independent  contractor  in  an  action  for  a 
trespass  committed  by  the  employee. 

F.  Question  for  Court  or  Jury. 

Generally  where  a  contract  of  employment 
is  in  writing  and  is  unambiguous  the  ques- 
tion whether  the  employee  is  a  servant  or 
an  independent  contractor  is  for  the  court. 
Rosenbaum  v.  Devine,  271  111.  354,  111  X.  E. 
07,  reversing  192  111.  A  pp.  30;  Morri.s8ey  v. 
Cincinnati,  33  Ohio  Cir.  Ct.  Rep.  541,  jiidg 
ment  affirmed  87  Ohio  St.  525,  102  X.  K. 
1121;  Chicago,  etc.  R.  Co.  v.  Bennett,  36 
Okla.  358,  128  Pac.  705;  Muskogee  Electric 
Traction  Co.  v.  Hairel,  46  Okla.  409,  148  Pao. 
1005;  Pressley  v.  Sallisaw  (Okla.)  154  Pac. 
660:  Gulf,  etc.  R.  Co.  v.  Beasley  (Okla.)  16S 
Pac.  200 ;  Watson  v.  Hecla  Min."  Co.  70  Wa^h. 
383,  140  Pac.  317;  Johnston  v.  Clark,  23 
Ont.  W.  Rep.- 196,  7  Dominion  I..  Rep.  361. 
4  Ont.  W.  X.  202. 

And  though  a  contract  of  employment  rests 
on  oral  evidence,  if  the  testimony  establishing 
its  terms  is  not  conflicting,  the  question 
whether  the  employee  is  a  servant  or  an  inde- 
pendent contractor  is  for  the  court.  Chicago, 
etc.  R.  Co.  V.  Bennett,  36  Okla.  358,  128  Pac. 
705;  Chicago,  etc.  R.  Co.  v.  Bond,  47  Okla. 
161.  148  Pac.  103;  Gulf.  etc.  R.  Co.  v.  Beasley 
(Okla.)  168  Pac.  200;  Engel  v.  T.  L.  Smith 
Co.  164  Wis.  515,  159  N.  W.  728. 

But  where  the  testimony  concerninjf  the 
terms  of  an  oral  contract  is  conflicting  the 
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question  of  the  employee's  independence  is 
one  for  the  jury:  Stith  Coal  Co.  v.  Harris, 
14  Ala.  App.  181,  68  So.  797;  SloseShemeld 
Steel,  etc.  Co.  y.  Hubbard,  14  Ala.  App.  139, 
68  So.  571 ;  Williams  v.  National  Cash  Regis- 
ter Co.  157  Ky.  836,  164  S.  W.  112;  Carter 
Coal  Co.  V.  Howard,  169  Ky.  87,  183  S.  W. 
244;  Jewell  v.  Sturges,  245  Mo.  720,  151  S. 
W.  966:  Paro  ▼.  Whitefield  Say.  Bank,  etc. 
Co.  77  N.  H.  394,  92  All.  331:  Keech  y.  John 
L.  Roper  Lumber  Co.  166  N.  C.  503,  82  S.  E. 
836;  Chicago,  etc  R.  Co.  y.  Bennett,  36  Okia. 
358, 128  Pac  705;  Corrigan  v.  Heubler  <Tex.) 
167  S.  W.  159;  Peele  y.  Bright,  119  Va.  182, 
89  S.  E.  238;  Watson  y.  Hecla  Min.  Co.  79 
Wash.  383,  140  Pac.  317;  Sempier  y.  Goe- 
mann,  reported  post,  this  volume,  at  page 
670.  See  also  State  y.  District  Ct.  128  Minn. 
43, 150  N.  W.  211.  And  see  the  reported  case. 
Thus  in  Stith  Coal  Co.  y.  Harris,  14  Ala. 
App.  181,  68  So.  797,  certiorari  denied  193 
Ala.  682,  69  So.  1020,  the  court  said  with 
regard  to  the  relationship  between  a*  coal 
miner  ^^^  the  mine  owner:  *'The  eyidence 
shows  no  specific  contract  between  the  par- 
ties defining  their  rights  or  duties,  but  merely 
shows  that  the  plaintiff  was  engaged  in  min- 
ing coal  for  the  defendant;  that  he  was  as- 
sisted in  the  work  by  his  son  and  by  his 
nephew,  James  Pass,  who  was  employed  by 
the  plaintiff,  and  that  the  defendant  paid  the 
plaintiff  monthly  at  the  rate  of  fifty  cents 
per  ton;  that  the  plaintiff  was  driving  a 
heading,  and  also  kept  up  a  room,  so  that 
when  he  could  not  get  work  in  the  heading 
he  worked  in  the  room;  that  the  hours  fixed 
by  the  defendant  for  the  miners  so  engaged 
to  work  were  from  7  a.h.  until  4:30  p.m., 
but  the  plaintiff  and  his  help  went  in  and 
out  aa  Was  convenient  for  them.  The  instru- 
mentalities used  in  the  work,  besides  the 
men,  as  the  evidence  tended  to  show,  were 
blasting  materials,  picks,  shovels,  axes,  cars 
onto  which  the  coal  was  loaded  and  moved 
out  of  the  room  by  the  defendant  onto  the 
main  entry  tracks,  tracks,  and  motors  for 
moving  cars.  The  evidence  does  not  disclose 
who  furnished  the  blasting  materials,  picks, 
shovels,  and  axes,  but  shows  that  the  cars, 
tracks,  and  motors  were  furnished  by  the 
defendant  and  under  its  control.  The  evi- 
dence also  tends  to  show  that  it  was  the  duty 
ol  the  defendant's  mine  foreman,  James 
House,  to  see  that  the  miners  were  furnished 
with  proper  timbers  for  making  their  places 
of  work  safe  when  they  required  such  tim- 
bers, and  that  he  controlled  the  men  and 
means  of  moving  such  timbers;  that  his  du- 
ties were  to  look  after  the  entire  mine.  The 
evidence  also  tended  to  show  that  it  was  a 
part  of  the  duties  of  the  superintendent  of 
the  mines  to  inspect  the  roof  of  the  mines 
where  the  rock  fell  upon  and  injured  the 
plaintiff,  and  he  testified:    'Harris  [the  plain- 
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tiff]  was  working  under  me,  I  had  control  of 
the  bosses  and  the  men  were  under  the  bosses.' 
Under  this  evidence  it  was  a  question  for  the 
jury  whether  the  defendant  had  control  and 
supervision  of  he  plain  iff  and  agencies  by 
which  the  mining  of  the  coal  within  the  area 
of  the  plaintiffs  labor  was  accomplished,  or 
whether  the  plaintiff  was  rendering  service 
in  the  course  of  an  independent  occupation 
representing  the  will  of  his  employer  only  as 
to  the  result  of  the  work;  in  other  words, 
whether  the  relation  existing  between  the 
parties  was  that  of  master  and  servant  or 
contractee  and  contractor." 

In  Watson  v.  Hecla  Min.  Co.  79  Wash.  383, 
140  Pac.  317»  the  court  said  with  regard  to 
a  contract  to  sink  a  shaft  in  a  mine:  "From 
the  contract  ahoye  set  out,  it  appears  that 
the  appellant  was  to  furnish  the  power,  drills, 
drill  parts,  steel,  pump,  pump  parts,  lights 
and  timbers,  and  to  deliver  the  same  on  the 
1,200-foot  level.  The  men  on  the  pay  roll 
were  to  be  paid  through  its  office.  It  should 
be  noted  that  the  contract  nowhere  specifies 
the  character  of  the  work  other  than  that  it 
shall  be  done  in  a  workmanlike  and  substan- 
tial manner.  The  manager  testified  that  it 
was  .the  duty  of  the  head  carpenter  to  go  into 
the  mine  for  the  purpose  of  determining  from 
time  to  time  that  the  work  was  being  prop- 
erly done.  The  respondent  testified  that  he 
was  not  employed  by  Bryan,  but  that  he  was 
directed  by  the  shift  boss  under  whom  he  had 
been  previously  working  to  go  to  work  in  the 
shaft.  It  would  seem  that  these  facts  would 
at  least  cause  a  doubt  as  to  whether  the  re- 
lation of  independent  contractor  did  or  did 
not  exist,  and  would  bring  the  case  within 
the  rule  announced  in  the  Fehrenbacher  case, 
supra.  The  question  was  one  for  the  jury, 
and  the  jury,  under  proper  instructions,  hav- 
ing determined  it  adversely  to  the  appellant's 
contention,  the  verdict  will  not  be  disturbed.** 

So  in  Carter  Coal  Co.  y.  Howard,  169  Ky. 
87,  183  S.  W.  244,  which  involved  the  ques- 
tion whether  one  who  contracted  to  cut  and 
saw  timber  was  an  independent  contractor  or 
a  servant,  the  court  said:  "The  trial  court 
held,  as  a  matter  of  law,  that  Penland  was 
not  an  independent  contractor.  Defendant 
insists  that  he  sl^ould  have  held  that  Penland 
was  an  independent  contractor,  or,  at  most, 
have  submitted  this  question  to  the  jury.  If, 
under  the  contract  between  the  coal  company 
and  Penland,  the  coal  company  had  no  con- 
trol nor  direction  over  the  work,  except  to 
see  that  it  was  done  properly  and  according 
to  contract,  and  Penland  used  his  own  judg- 
ment and  methods  in  the  execution  of  the 
work,  then  Penland  was  an  independent  con- 
tractor. On  the  other  hand,  if,  under  the 
contract,  the  coal  company  had  the  right  to 
control  and  direct  the  details  of  the  work, 
and  the  manner  in  which  it  should  be  done. 
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and  Penland,  in  carrying  out  the  contract, 
was  at  all  times  subject  to  its  orders,  he 
was  not  an  independent  contractor." 

In  Peele  v.  Bright,  119  Va.  182,  89  S.  E. 
238,  an  action  for  injuries  received  by  the 
.servant  of  a  contractor  engaged  to  tear  down 
buildings,  it  was  said:  "The  first  error  as- 
signed is  that  the  court  improperly  refused 
to  give  the  following  instruction  asked  for 
by  the  defendant:  *The  court  further  in- 
structs the  jury  that  the  defendant  did  not 
owe  to  the  plaintiff  the  same  degree  of  care 
as  if  the  plaintiff  was  an  employee  or  servant 
of  the  defendant.  The  plaintiff  was  an  inde- 
pendent or  subcontractor,  and  was  not  under 
the  direct  management  and  control  of  the 
defendant.'  The  instruction  was  erroneous 
and  properly  refused  for  two  reasons.  The 
first  is  that,  to  say  the  least  of  it,  there  was 
an  abundance  of  evidence  tending  to  show 
that  the  plaintiff  was  the  employee  and  serv- 
ant of  the  defendant  in  the  commonest  and 
most  usual  sense  of  those  terms.  If  the  evi- 
dence IB  at  all  susceptible  of  two  interpreta- 
tions, certainly  one  of  them  would  be  that 
the  plaintiff  was  an  ordinary  employee  of  the 
defendant.  This  being  true,  the  instruction 
improperly  withdrew  from  the  jury  the  ques- 
tion whether  the  relation  of  independent  con- 
tractor did  in  fact  exist  between  the  parties." 

In  Stagg  V.  Taylor,  119  Va.  266,  89  S.  E. 
297,  the  court  said:  "As  a  general  rule  it 
is  for  the  court  to  define  the  relation  of  in- 
dependent contractor,  and  for  the  jury  to 
say  whether,  under  the  evidence,  the  relation 
exists;  but  where,  as  here,  the  evidence  ad- 
mits of  only  one  conclusion,  a  verdict  to  the 
contrary  cannot  be  upheld." 

F/.  Dual  Character  of  Employee. 

An  employee  may  be  an  independent  con- 
tractor as  to  certain  work  and  a  servant  as 
to  other  work  for  the  same  employer.  Devine 
V.  Rosenbaum,  192  111.  App.  30,  judgment 
reversed  271  111.  354,  111  N.  E.  97. 

VII.  Bight  to  Control  Work  aa  Test  of 

Independence. 

1.  In  General. 

The  right  to  control  the  work  contracted 
for  by  an  employer  is  a  very  important  test 
in  determining  whether  the  employee  is  a 
servant  or  an  independent  contractor  and  as 
a  general  rule  if  the  employee  is  under  the 
control  of  the  employer  he  is  a  servant,  but 
if  he  is  not  under  the  control  of  the  employer 
in  the  performance  of  the  work,  he  is  an  in- 
dependent contractor. 

Inited  States. — Weinman  v.  De  Palma,  282 
U.  S.  571,  34  S.  Ct.  370,  58  U.  S.  (L.  ed.) 
733;  Joseph  R.  Foard  Co.  v.  Maryland,  219 
Fed.  827,  135  C.  C.  A.  497,  affirming  213  Fed. 


51 ;  Hudgins  v.  Hann,  240  Fed.  387.  See  aim 
Big  Hill  Coal  Co.  v.  Clutta,.208  Fed.  524. 126 
C.  C.  A.  526. 

Alabama. — Clinton  Min.  Co.  ▼.  Bradford, 
76  So.  74. 

Arkansas. — St.  Louis,  etc.  R.  Co.  v.  Cooper, 
111  Ark.  91,  163  S.  W.  160. 

California, — Majors  v.  Connor,  162  Cal. 
131,  121  Pac.  371;  Segler  v.  Callister,  1«7 
Cal.  377,  139  Pac.  819,  51  L.R.A.(X.S.)  772, 
Connell  v.  Harris,  23  Cal.  App.  537,  138  Pac. 
949 ;  Gordon  v.  Roberts,  30  Cal.  App.  76.  157 
Pac.  15.  See  also  Clark  v.  Torchiana,  10  Cal. 
App.  780,  127  Pac.  831. 

Conneoticut. — Alexander  v.  R.  A.  Sher- 
man's Sons  Co.  86  Conn.  202,  85  Atl.  514; 
Thompson  v.  Twiss,  90  Conn.  444,  97  Atl.  328, 
L.R.A.1916E  506;  Ennis  v.  Baumann  Ruhber 
Co.  91  Conn.  425,  99  Atl.  1031. 

Illinois. — Rosenbaum  v.  Devine,  271  HI. 
354,  reversing  192  111.  App.  30;  Beninghoff 
V.  Flutterer,  176  111.  App.  579:  Hamill  t. 
Territilli,  195  III.  App.  174.  See  also  Schmid 
V.  Heath,  173  111.  App.  649;  Fetzer  v.  Noel 
Constr.  Co.  175  111.  App.  401 ;  Bogle  v.  Weber, 
189  111.  App.  184;  Raxworthy  v.  Heiaen,  191 
111.  App.  457. 

Indiana. — Zeitlow  v.  Smock,  117  N.  E,  665; 
Looney  v.  Prest-O-Iiite  Co.  117  N.  E.  678. 

loira. — ^Manton  v.  Stevens,  170  la.  495, 153 
N.  W.  87. 

Kansas. — ^Maughlelle  v.  Price.  §9  Kan.  412, 
161  Pac.  907.  See  also  Kicholson  v.  Atchison, 
etc.  R.  Co.  95  Kan.  13,  147  Pac.  1123,  L.R.A. 
1915E  417. 

KenUtcky. — Carter  Coal  Co.  v.  Howard,  100 
Ky.  87,  183  S.  W.  244.     See  also  Williams 
V.  National  Cash  Register  Co.  157  Ky.  8.30, 
164  S.  W,  112;  Bon  Jellico  Coal  Co.  v.  Mur 
phy,  161  Ky.  450,  171  S.  \V.  160. 

Louisiana. — Cunningham  v.  Penn  Briil^re 
Co.  131  La.  196,  59  So.  119.  See  also  Robi- 
chaux  V.  Morgan,  131  I^.  727,  60  So.  200. 

Maryland. — Weilbacher  v.  J,  \\.  Piitu  Co. 
123  Md.  249,  Ann.  Cas.  1916C  115,  91  All. 
343.  See  also  Pierson  v.  Gohr,  126  Md.  60.'>, 
94  Atl.  1021. 

Massachusetts. — Healey  v.  Tool.  etc.  Co- 
220  Mass.  236,  107  N.  E.  977;  In  re  Comer- 
ford,  224  Mass.  571,  113  N.  E.  460.  See  aNo 
Christiansen  v.  Lannin,  215  Mass.  322.  l'>2 
X.  E.  410;  Coles  v.  Boston,  etc.  R.  Co.  22.1 
Mass.  408,  111  N.  E.  893. 

Michigan. — Sweetnam  v.  Snow,  187  Midi. 
414,  153  X.  W.  770,  L.R.A.1916B  757;  Tuttle 
v.  Embury-Martin  Lumber  Co.  reported  in 
full,  post,  this  volume,  at  page  664;  Baynt> 
v.  Everham,  163  X.  W.  1002. 

Minnesota. — Winters  v.  American  Radiator 
Co.  128  Minn.  508,  151  N.  W.  277.  L-RA. 
1915D  476;  Zuponcic  v.  Val  Blatz  Brewing 
Co.  131  Minn.  112,  154  N.  W.  790.  See  also 
Resnikoff  v.   Friedman,   124  Minn.  343,  144 
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K.  W.  1095;  State  v.  District  Ct.  128  Minn. 
43,  150  N.  W.  211. 

Mississippi, — ^Till  ▼.  Fairbanks  Co.  Ill 
Miss.  123,  71  So.  298. 

New  Smnpshire. — Par©  t.  Whitefield  Sav. 
Bank,  etc.  Co.  77  N.  H.  394,  92  Atl.  331.  See 
also  Lockwood  v.  American  Express  Co.  76  N. 
H-  530,  85  Atl.  783. 

.Vetr  Jersey, — See  Brown  ▼.  Freeman,  84  K. 
J.  L.  360,  86  Atl.  384. 

Xew  yorfc.o— Hopkins  v.  Empire  Engineer- 
ing Co.  152  App.  Div.  570,  137  N.  Y.  S.  478 ; 
Phillips  V.  Roth,  160  App.  Div.  792,  145  N. 
Y.  S.  746;  Arnold  v.  State,  163  App,  Div.  263, 
148  X.  Y.  S.  479.  See  also  Von  Longerke  v. 
Kew  York,  150  App.  Div.  98,  134  N.  Y.  S. 
832;  Brown  v.  Munn  Piano  Co.  172  App.  Div. 
372,  158  N.  Y.  S.  1026;  Brennan  v.  George 
L.  Walker  Co.  93  Misc.  57,  156  N.  Y.  8.  314. 

Xorfh  Carolina. — ^Patrick  v.  Giant  Lumber 
Co.  164  N.  C.  208.  80  S.  E.  153;  Keech  v. 
John  L.  Roper  Lumber  Co.  166  N".  C.  603, 
82  S.  E.  836;  Vogh  v.  F.  C.  Geer  Co.  171 
N.  C.  672,  88  S.  E.  874;  Gadsden  v.  Craft, 
173  X.  C.  418,  92  S.  E.  174.  See  also  Dunlap 
V  Raleigh,  etc.  R.  Co.  167  N.  C.  669,  83  S.  E. 
703. 

\orth  Dakota. — ^Taute  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.  25  K  D.  102,  141  N.  W.  134; 
Montain  v.  Fargo,  166  N.  W.  416. 

Ohio. — Morrissey  v.  Cincinnati,  33  Ohio  Cir. 
Ct.  Rep.  541,  affirmed  87  Ohio  St.  525,  102 
N.  E.  1121. 

Oklahoma. — Cliicago,  etc.  R.  Co.  v.  Bennett, 
36  Okla.  358,  128  Pac.  705 ;  Oklahoma  City 
Constr.  Co.  v.  Peppard,  43  Okla.  121,  140  Pac. 
1084;  Chicago,  etc.  R.  Co.  v.  Bond,  47  Okla. 
161,  148  Pac.  103. 

Oregon. — Winniford  v.  MacLeod,  68  Ore. 
301,  136  Pac.  25;  Harvey  v.  Corbett,  77  Ore. 
51,  150  Pac.  263;  Cauldwell  v.  Bingham,  84 
Ore.  257, 155  Pac.  190,  163  Pac.  827 ;  Houston 
T.  Keats,  85  Ore.  125,  166  Pac.  531. 

PennsylvaniA. — See  Walters  v.  American 
Bridge  Co.  234  Pa,  St.  7,  82  Atl.  1103. 

Tennessee. — Towles  v.  Miles,  131  Tenn.  79, 
173  S.  W.  439. 

Texas. — Corrigan  v.  Heubler,  167  S.  W. 
159;  Quanah,  etc.  R.  Co.  v.  Goodwin,  177 
8.  W.  545;  North  American  Dredging  Co.  v. 
Pugli,  196  S.  W.  255.  See  also  Texas  Bldg. 
Co.  v.  Reed,  169  S.  W.  211. 

PfaA.— Dayton  v.  Free,  46  Utah  277,  148 
Pac.  408. 

y^ashington. — Simila  v.  Northwestern  Trap. 
Co.  73  Wash.  285.  131  Pac.  831;  North  Bend 
Lumber  Co.  v.  Chicago,  etc.  R.  Co.  76  Wash. 
232,  136  Pac.  1017;  B.  Schade  Brewing  Co. 
V.  Cliicago,  etc.  R.  Co.  79  Wash.  651,  140 
Pac.  897. 

Wisconsin. — Madix  v.  Kochgreve  Brewing 
Co.  154  Wis.  448,  143  N.  W.  189 ;  Sempier  v. 
Goemann,  reported  post,  this  volume,  at  page 
670. 

'Wyoming. — ^See  Stockgrowers*  Bank  v. 
<Jray,  24  Wyo.  18,  154  Pac.  593. 
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Canada. — Johnston  v.  Clark,  23  Ont.  W. 
Rep.  196,  7  Dominion  L.  Rep.  361,  4  Ont.  W. 
N.  202;  Ren  wick  v.  Vermillion  Centre  School 
Dist.  3  Alberta  L.  Rep.  291.  See  also  Beau- 
lieu  V.  Picard,  42  QuefJec  Super.  Ct.  456,  7 
Dominion  L.  Rep.  2.  Compare  Smith  v.  Ulen, 
28  West.  L.  Rep.  (Alberta)  133.  And  see  the 
reported  case. 

Thus  in  St.  Louis,  etc.  R.  Co.  v.  Cooper, 
111  Ark.  91,  163  S.  W.  160,  an  action  for 
injufies  to  a  mule  brought  by  an  alleged  serv- 
ant of  the  defendant,  the  court  said:  "Thus 
it  will  be  seen  the  right  to  control  the  work, 
as  distinguished  from  the  actual  exercise  of 
control,  is  an  important  element  in  determin- 
ing the  liability  of  the  defendant  in  cases 
like  this.  The  <H>ntrol  of  the  work  reserved 
in  the  employer  is  the  control  not  only  of 
the  result  of  the  work,  but  also  the  means 
and  manner  of  the  performance  thereof.  And 
therefore,  where  the  employee  represents  the 
will  of  the  employer  as  to  the  result  of  the 
Work,  but  not  as  to  the  means  or  manner  of 
accomplishing  it,  he  is  an  independent  con- 
tractor." 

In  Vogh  V.  F.  C.  Geer  Co.  171  N.  C.  672, 
88  S.  E.  874,  it  was  said:  'The  Geer  Com- 
pany entered  into  a  contract  with  the  defend- 
ant Wells  Brothers  Company  to  erect  a  five- 
story  building  in  the  city  of  Durham  in  ac- 
cordance with  the  plans  and  specifications  9t 
the  architect.  This  defendant  thereupon  en- 
tered into  a  contract  with  Soper  &  McDonald, 
construction  steel  and  iron  contractors,  in  a 
written  contract  set  out  in  the  record.  Un- 
der the  terms  of  this  contract  Soper  k  Mc- 
Donald undertook  to  construct  all  the  steel 
and  iron  work  for  the  building,  employing 
their  own  artisans  and  having  entire  charge 
of  the  steel  and  iron  work  to  be  constructed 
in  accordance  with  the  plans  and  specifica- 
tions of  the  architect.  It  is  plain  that  accord- 
ing to  this  contract  Soper  i  McDonald  were 
independent  contractors.  .  .  .  The  added 
circumstances  that  the  Wells  Company  al- 
lowed Soper  &,  McDonald  to  use  their  derrick 
and  engine,  and  loaned  them  plank  for  cover- 
ing the  girders  temporarily  during  the  erec- 
tion of  the  building,  cannot  have  the  effect 
to  change  their  relationship,  nor  does  it  es- 
tablish the  relation  of  master  and  servant  be- 
tween the  Wells  Company  and  the  plaintiff.*' 

In  Alexander  v.  R.  A.  Shermans'  Sons  Co. 
86  Conn.  292,  85  Atl.  514,  an  action  to  recover 
for  the  loss  of  one  of  the  plaintiffs  eyes  al- 
leged to  have  been  destroyed  by  a  piei*e  of 
stone  thrown  from  a  blast  which  was  negli- 
gently set  off  by  the  defendant's  servants,  the 
court  said:  "The  court  instructed  the  jury, 
in  effect,  that  if  the  defendant  entrusted  the 
execution  of  the  work  by  contract  to  a  skilled 
and  competent  contractor,  the  latter  exercis- 
ing an  independent  employment,  doing  a  spe- 
cific work  for  a  specific  sum,  selecting  and 
employing  and  having  the  immediate  control 
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over  the  workmen  engaged  in  the  work,  and 
having  charge  and  control  over  the  entire 
work,  and  being  held  responsible  therefor, 
and,  through  the  careleBsness  and  negligence 
of  such  contractor  or  his  workmen  in  the  per- 
formance of  the  work,  the  plaintiff  was  in- 
jured, the  defendant  would  not  be  liable. 
This  is  assigned  for  error,  upon  the  ground 
that  it  does  not  dilTerentiate  between  the 
right  to  control,  and  actiml  control  and  inter- 
ference by  the  defendant.  As  was  held  in 
Norwalk  Gaslight  Co.  v.  Nor  walk,  63  Conn. 
49;3,  525,  28  Atl.  32,  it  is  the  right  on  the 
part  of  the  contractee  to  control  the  method 
of  conducting  the  work,  and  not  his  actual 
interference,  which  makes  the  difference  be- 
tween an  independent  contractor  and  a  serv- 
ant or  agent.  The  finding  shows  no  question 
raised  by  the  plaintiff  upon  the  evidence,  or 
in  the  request  to  charge,  that  if  O'Xeil  was 
an  independent  contractor  for  this  work  the 
defendant  interfered  in  the  method  of  doing 
it  so  as  to  render  itself  liable  to  the  plaintiff. 
The  claim  was  that  O'Xeil  was  not  an  inde- 
pendent contractor,  and  that,  if  he  was,-  the 
work  which  he  was  called  upon  to  perform 
under  his  contract  was  inherently  dangerous 
to  others,  and  the  independent  contract  did 
not  shield  the  defendant  from  liability.  Un- 
der the  claims  of  the  parties  the  court  was 
not  called  upon  to  state  the  effect  of  such 
interference  on  the  part  of  the  defendant  if 
O'Xeil  was  an  independent  contractor.  It 
was  only  necessary  to  give  a  charge  adapted 
to  the  facts  and  claims  in  the  case.  To  ex- 
cuse the  defendant  from  liability  under  the 
charge  given,  the  jury  must  have  found  that 
under  the  contract  between  the  defendant  and 
O'Xeil,  which  was  by  parol,  the  latter  was 
employed  to  do,  independently  or  without 
subordination  to  the  defendant,  the  work  in 
question,  and  that  he  was  to  have  the  selec- 
tion and  control  of  the  workmen  and  other 
agencies  employed,  and  to  have  control  over 
the  whole  work,  and  be  responsible  to  the 
defendant  only  for  the  result.  If  they  found 
this  to  be  the  contract,  it  excluded  the  right 
of  the  defendant  to  control  the  work,  and, 
under  the  authorities  cited  above,  made 
O'Xeil  an  independent  contractor.  In  view  of 
the  claims  made  in  the  case,  we  think  the 
charge  upon  this  point  was  sufficient." 

In  Segler  v.  Callister,  167  Cal.  377,  139 
Pac.  819,  61  L.R.A.(N.S.)  772,  an  action  for 
damages  for  injuries  to  plaintiff  when  struck 
by  defendant's  automobile  while  it  was  being 
tested  by  a  mechanic  who  was  repairing  it, 
the  court  in  holding  that  the  mechanic  was 
an  independent  contractor  said:  "We  have 
then  the  case  of  a  man  who  has  turned  his 
automobile  over  to  a  mechanic  to  put  it  in 
order.  He  exercised  no  control  over  the  work 
nor  over  the  mechanic  in  the  performance  of 
the  work.  If  in  the  due  performance  of  that 
work  it  became  proper  for  the  mechanic  to 


take  the  car  out  on  the  street  to  test  it,  tlie 
owner  would  be  no  more  responsible  for  dam- 
age which  might  result  from  the  mechanic's 
bad  management  of  the  car  than  he  would  if 
the  mechanic,  without  any  authority  at  all, 
had  taken  the  car  and  so  used  it.  The  evi- 
dence of  plaintiff  is  not  sufTicient  to  raise  a 
conflict  upon  the  question,  and  it  certainly 
needs  no  citation  of  authority  to  show  that 
the  owner  who  has  surrendered  possession 
and  control  of  his  property  under  the  indi- 
cated circumstances  to  an  independent  con- 
tractor, is  not  legally  responsible  for  the 
damages  which  that  contractor  may  occasion 
in  his  use  of  the  property." 

In  Carter  Coal  Co.  v.  Howard,  169  Ky.  87, 
183  S.  W.  244,  the  court  said  with  regard 
to  one  who  contracted  with  a  coal  company 
to  cut  and  saw  timber  into  various  sizes: 
*The  trial  court  held,  as  a  matter  of  law,  that 
Penland  was  not  an  independent  contractor. 
Defendant  insists  that  he  should  have  held 
tliat  Penland  was  an  independent  contractor, 
or,  at  most,  have  submitted  this  question  to 
the  jury.  If,  under  the  contract  between  the 
coal  company  and  Penland,  the  coal  company 
had  no  control  nor  direction  over  the  work, 
except  to  see  that  it  was  don^  properly  and 
according  to  contract,  and  Penland  used  his 
own  judgment  and  methods  in  the  execution 
of  the  work,  then  Penland  was  an  independ- 
ent contractor.  On  the  other  hand,  if,  under 
the  contract,  the  coal  company  had  the  right 
to  control  and  direct  the  details  of  the  work 
and  the  manner  in  which  it  should  be  done, 
and  Penland,  in  carrying  out  the  contract, 
was  at  all  times  subject  to  its  orders,  he  wu 
not  an  independent  contractor." 

In  North  Bend  Lumber  Co.  v.  Chicago,  etc. 
R.  Co.  76  Wash.  232,  135  Pac.  1017,  wherein  it 
appeared  that  one  Carlson  and  others  were 
employed  to  do  clearing  and  grading  for  a 
railway,  the  court  said :  "Tested  by  the  prin- 
ciple of  the  cases  cited,  the  contract  here  in 
question  would  seem  to  make  Carlson  and  his 
associates  the  agents  and  servants  of  the  ap- 
pellants, rather  than  independent  contractors. 
By  the  terms  of  the  contract  they  are  obli- 
gated to  prosecute  the  work  with  such  forces 
and  means  as  will,  in  the  opinion  of  the  ap- 
pellants' representative,  enable  them  to  com- 
plete the  work  within  the  time  named  in  the 
writing;  they  axe  to  be  subject  at  all  times 
during  the  progress  of  the  work  to  the  direc- 
tion of  this  representative  as  to  the  mode  and 
manner  of  doing  the  same;  they  are  required 
to  prosecute  the  work  in  such  manner  and 
such  points  as  he  may  direct;  they  shall  not 
employ  any  person  on  the  work  who  does  not 
meet  with  his  approval,  and  will  dismiss  any 
person  to  whom  he  objects.  Should  any  dis- 
pute arise  between  the  contractors  and  the 
representative  concerning  the  work,  the  rep- 
resentative's decision  thereon  shall  be  final; 
the  contract  can  be  canceled  if,  in  the  opin- 
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ion  of  the  representative,  the  contractors  fail 
to  comply  with  the  stipulations  of  the  con- 
tract,  and  no  right  of  action  for  damages, 
compensation  or  percentage  shall  accrue  to 
them  because  thereof;  if  the  work  does  not 
progress  as  fast  as  the  representative  thinks 
it  should  progress,  the  contract  may  be  de- 
clared abandoned,  and  other  parties  may  be 
employed  to  do  the  work;  the  work  may  be 
stopped  temporarily  or  permanently  at  any 
time,  or  the  forces  employed  thereon  may  be 
diminished  at  the  will  of  the  representative, 
ix'lthout  any  recourse  on  the  part  of  the  con- 
tractors; and,  finally,  it  is  provided  that  the 
contractors  shall  bear  all  losses  and  damages 
caused  others  by  the  negligent  prosecution  of 
the  work,  they  shall  make  compliance  with 
all  the  laws  of  the  state  relating  to  setting 
out  iires  and  shall  procure  permits  for  that 
purpose  if  any  be  needed,  and  shall  pay  to  a 
certain  doctor  one  dollar  per  month  each  as 
a  hospital  fee.  These  conditions  leave  the 
contractors  with  no  independent  judgment  as 
to  the  means  or  manner  of  performing  the 
vork.  Every  step  they  may  take,  from  the 
first  to  the  last,  is  subject  to  the  control  of 
the  representative  of  the  appellant.  The  im- 
plied obligations  arising  out  of  the  ordinary 
contract  of  employment  are  not  more  restric- 
tive over  the  freedom  of  the  person  employed, 
and  clearly  they  are  wholly  inconsistent  with 
an  independent  employment.*' 

In  Connell  v.  Harris,  23  Cal.  App.  537,  138 
Pac.  949,  an  action  to  recover  damages  for 
injuries  caused  to  plaintiff's  automobile  by  a 
collision  with  the  rear  end  of  a  wagon  be- 
longing to  the  defendants,  alleged  to  have 
resulted  from  the  absence  of  a  red  light  on 
the  rear  of  the  wagon  as  required  by  an  ordi- 
nance, the  court  said:  "The  defendants  con- 
tend that  they  were  not  in  possession  of  the 
1^'agon  or  timbers  at  the  time  that  the  in- 
juries to  plaintiff's  automobile  were  received. 
We  concede  the  general  doctrine  stated  by  de- 
fendant's counsel  that  the  owner  of  property 
is  not  responsible  for  negligence  in  the  use  of 
that  property  by  an  independent  contractor 
to  whose  possession  it  has  been  surrendered 
for  some  lawful  purpose.  In  order  to  con- 
stitute such  third  person  an  independent  con- 
tractor it  is  necessary  that  it  shall  have  con- 
trol of  the  manner  in  which  the  contract  work 
shall  be  done  and  be  responsible  only  for  the 
results  of  the  work.  If  the  employer  retains 
the  right  to  direct  the  manner  in  which  the 
work  shall  be  done,  the  employed  person  be- 
comes his  servant  and  the  employer  remains 
responsible  for  negligence  of  the  servant." 

In  Ennis  v.  Baumann  Rubber  Co.  91  Conn. 
425,  99  Atl,  1031,  the  complainant  alleged 
and  both  parties  a,:;reed  that  "the  plaintiff, 
not  in  the  defendant's  regular  employment, 
verbally  agreed  with  the  defendant  to  sink  a 
^ell  upon  the  latter's  premises  for  an  agreed 
price  per  foot,  and  that  while  he  was  engaged 
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in  performing  the  work  according  to  the 
agreement  he  was  injured  by  the  breaking  and 
fall  of  a  hoisting  apparatus  set  up  for  his 
use,  and  which  he  was  at  the  time  using."  A 
verdict  was  rendered  for  the  plaintiff  on  a 
finding  that  the  relation  between  the  parties 
was  that  of  master  and  servant.  The  court 
said:  "The  jury  was  told  that  if  the  agree- 
ment for  the  digging  of  the  well  was,  as  the 
plaintiff  claimed  it  to  have  been,  that  he 
should  simply  do  the  work,  and  that  the  de- 
fendant should  furnish  all  the  tools,  appli- 
ances, and  materials,  the  relation  of  master 
and  servant  was  created.  This  instruction 
was  supplemented  by  further  statements  to 
the  same  effect,  so  that  the  jury  was  clearly 
informed  that,  if  the  contract  to  sink  the  well 
contained  an  undertaking  on  the  part  of  the 
defendant  to  furnish  the  tools,  appliances,  and 
materials  required  for  the  work,  that  fact 
would  suffice  to  convey  it  into  one  of  employ- 
ment, and  the  relation  of  the  parties  under 
it  into  that  of  master  and  servant.  This  was 
erroneous,  in  that  the  vital  and  controlling 
factor  of  the  defendant's  right  of. control,  or 
the  lack  of  it,  was  ignored,  and  a  compara- 
tively immaterial  incident  made  conclusive. 
'An  independent  contractor  is  one  who,  exer- 
cising an  independent  employment,  contracts 
to  do  a  piece  of  work  according  to  his  own 
methods  and  without  being  subject  to  the  con- 
trol of  his  employer,  except  as  to  the  result 
of  his  work.' " 

In  Arnold  v.  State,  163  App.  Div.  253,  148 
N.  Y.  S.  472,  it  was  held  that  a  person  who 
managed  an  automobile  race  under  an  ar- 
rangement with  the  state  fair  commissioners, 
who  hired  him  for  that  purpose  and  paid  him 
an  agreed  sum  as  remuneration  for  his  serv- 
ices, was  not  an  independent  contractor  be- 
cause he  did  not  have  absolute  control  of 
putting  on  and  conducting  the  races  with  no 
power  in  the  commissioners  to  direct  or  in- 
tervene, but  simply  superintended  the  races 
and  expended  the  appropriation  for  the  com- 
missioners. 

2.  CoxTBOL  OF  Result  but  Not  of  Means  of 

PEBFOBMANCE. 

The  control  of  the  work  reserved  by  the 
employer  which  makes  the  employee  a  mere 
servant  is  a  control  not  only  of  the  result  of 
the  work  but  also  of  the  means  and  manner 
of  the  performance  thereof;  and,  therefore, 
where  the  employee  represents  the  will  of  the 
employer  as  to  the  result  of  the  work  but  not 
as  to  the  means  or  manner  of  teccompliBu- 
ment,  he  is  an  independent  contractor,  but 
if  the  employer  exercises  a  control  over  tho 
manner  of  performance  the  employee  is  a 
servant. 

XJnited  States. — Chicago,  etc.  R.  Co.  v. 
Bond,  240  U.  S.  449,  36  S.  Ct.  403,  60  U.  S. 
(L.    ed.)    735,   reversing   47    Okla.    161,    148 
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Pac.  103;  Murch  Bros.  Constr.  Co.  v.  John- 
BOD,  203  Fed.  1,  121  C.  C.  A.  353;  The  Satilla, 
235  Fed.  68,  148  C.  C.  A.  552,  affirming  221 
Fed.  049. 

Alabama. — Warrior-Pratt  Coal  Co.  v.  Sher- 
eda,  183  Ala.  118,  62  So,  721;  Hubbard  v. 
Coffin,  191  Ala.  494,  67  So.  697;  Republic 
Iron,  etc.  Co.  v.  McLaughlin,  75  So.  962. 

Arkansas, — St.  Louis,  etc.  R.  Co.  v.  Cooper, 
111  Ark.  91,  163  S.  W.  160. 

California. — Fay  v.  German  General  Bene  v. 
Soc.  163  Cal.  118,  124  Pac.  844.  See  also 
Tucker  v.  Cooper,  172  Cal.  663,  158  Pac.  181. 

District  of  Columbia. — Philadelphia,  etc. 
R.  Co.  V.  Karr,  38  App.  Cas.  193. 

Indiana. — Marion  Shoe  Co.  v.  Eppley,  181 
Ind.  219,  Ann.  Cas.  1916D  220,  104  N.  E.  66 ; 
Julius  Keller  Constr.  Co.  v.  Herkless,  59 
Ind.  App.  472,  109  N.  E.  797;  McGee  v.  Stock- 
ton, 62  Ind.  App.  555,  113  N.  E.  388;  Skeel 
V.  Prest-O-Lite  Co.  118  N.  E.  601. 

Kansas. — ^Maughlelle  v.  Price,  99  Kan.  412, 
161  Pac.  907. 

Kentucky. — See  v.  Leidecker,  152  Ky.  724, 

154  S.  W.  10;  Interstate  Coal  Co.  v.  Trivett, 

155  Ky.  825,  160  S.  W.  728;  Wells  v.  W.  G. 
Duncan  Coal  Co.  157  Ky.  196,  162  S.  W.  821 ; 
Louisville,  etc.  R.  Co.  v.  Newland,  176  Ky. 
166,  195  S.  W.  415;  Covington  v.  Masonic 
Temple  Co.  176  Ky.  729,  197  S.  W.  420. 

Louisiana. — Lutenbacher  v.  Mitchell-Bome 
Constr.  Co.  136  La.  805,  67  So.  888;  Clark 
V.  Tall  Timber  Lumber  Co.  140  La.  380,  73 
So.  239. 

Massachusetts, — See  Lenzi  v.  Hanscom 
Constr.  Co.  221  Mass.  195,  108  N.  E.  898. 

Michigan. — McBride  v.  Jerry  Madden 
Shingle  Co.  173  Mich.  248,  138  N.  W.  1077; 
Bissel  V.  Ford,  176  Mich.  64,  141  N.  W.  860; 
Bacon  v.  Candler,  181  Mich.  372,  148  N.  W. 
194;  Gall  v.  Detroit  Journal  Co.  191  Mich. 
406,  158  N.  W.  36. 

Minnesota. — Aarens  v.  Great  Northern  R. 
Co.  129  Minn.  467,  152  N.  W.  866. 

Mississippi. — Callahan  Conatr.  Co.  v.  Ray- 
bum,  110  Miss,  107,  69  So.  669;  Gulfport  v. 
Shepperd,  77   So.  193. 

Missotiri.—Vress  v.  Penny,  242  Mo..  98,  146 
S.  W.  458;  Flori  v.  Dolph,' 192  S.  W.  949. 

yew  York. — Curry  v.  Addoms,  166  App. 
Div.  433,  151  N.  Y,  S.  1017;  In  re  Rhein- 
wald,  168  App.  Div.  425,  153  N.  Y.  S.  598; 
Powley  v.  Vivian,  169  App.  Div.  170,  154  N. 
Y.  S.  426 ;  Woodcock  v.  Startle,  84  Misc.  488, 
146  N.  Y.  8.  540. 

North  Carolina. — Enibler  v.  Gloucester 
Lumber  Co.  167  N.  C.  458,  83  S.  E.  740; 
Simmons  v.  John  L.  Roper  Lumber  Co.  174 
N.  C.  220,  93  S.  E.  736. 

Oregon. — Oregon  Fisheries  Co.  v.  Elmore 
Packing  Co.  69  Ore.  340,  138  Pac.  862. 

RJiode  Island. — Sroka  ▼.  Halliday,  39  R. 
I.  119,  97  Atl.  965. 


Tennessee. — ^Knoxville  Table,  etc.  Co.  t 
Kerr,  130  Tenn.  159,  169  S.  W.  623. 

Texas. — Texas  Traction  Co.  v.  George,  149 
8.  W.  438;  Ewing  vw  Litzman,  188  S.  W.  742. 

Vermont. — Richards  v.  Consolidated  Light- 
ing Co.  90  Vt.  552,  99  Atl.  241. 

T'tr^inia.— Stagg  v.  Taylor,  119  Va.  266,  80 
8.  E.  237. 

Washington. — Bowen  v.  Smyth,  68  Wash. 
513,  123  Pac.  1016;  Watson  v.  Hecla  Min.  Co. 
79  Wash.  383,  140  Pac.  317;  Johnson  v. 
Seattle  Taxicab,  etc.  Co.  85  Wash.  551,  148 
Pac.  900. 

West  Virginia. — ^Voeckler  v.  Stroehmann's 
Vienna  Bakery,  75  W.  Va.  384,  Ann.  Cas. 
1917A  350,  83  S.  E.  1025. 

Thus  in  Johnson  v.  Seattle  Taxicab,  etc. 
Co.  85  Wash.  651,  148  Pac.  900,  the  court 
said  with  regard  to  one  Goerig,  who  con- 
tracted to  do  the  work  of  excavating  for  a 
building :  "There  can  be  no  question  but  that 
Goerig  was  an  independent  contractor.  The 
work  was  done  by  Goerig  with  his  own 
wagons,  teams,  and  equipment.  He  employed 
his  own  men  and  paid  them  with  his  own 
checks.  The  bridge  company  exercised  no 
control  whatever  over  the  manner  of  doing 
the  work.  The  only  part  which  it  had  after 
letting  the  contract  was  to  pay  Goerig  for 
the  work  done.  Goerig  was  responsible  to 
the  bridge  company  alone  for  the  result  of  the 
work  and  not  for  the  manner  in  which  it  was 
performed.*' 

In  Philadelphia,  etc.  R.  Co.  ▼.  Karr,  38 
App.  Cas,  (D.  C.)  193,  it  was  said:  -The 
law  of  independent  contractor  is  well  settled. 
It  exists  only  where  the  contractor  engages 
to  furnish  all  the  materials,  do  all  the  work, 
and  deliver  a  completed  structure  according 
to  plans  and  specifications  furnifthed  by  the 
principal,  the  will  of  the  principal  being  rep- 
resented only  in  the  result  of  the  work,  and 
not  in  the  means  by  which  it  is  accom- 
plished." 

In  Texas  Traction  Co.  v.  €reorge  (Tex.i 
149  S.  W.  438,  in  holding  that  an  electric 
lighting  company  called  the  Stark  Grain  Com- 
pany was  an  independent  contractor  in  the 
installing  of  a  transformer  and  in  making  irou 
pipe  framework  connections  in  a  traction 
company's  subsection,  the  court  said:  "The 
first  question  is:  W^as  the  work  of  installing 
the  transformer  and  of  making  the  iron  pipe 
framework  connections,  in  the  traction  com- 
pany's  substation,  which  was  undertaken  by 
the  Stark  Grain  Company,  that  of  an  in- 
dependent contract  so  far  as  the  traction  com- 
pany is  concerned?  We  have  reached  the 
conclusion  that  this  question  should  be  an- 
swered in  the  affirmative.  The  testimony 
upon  the  subject  was  practically  imdisputed, 
and  was  to  the  effect  as  above  stated.  The 
doctrine  of  respondeat  superior  has  no  ap- 
plication to  cases  of  independent  contracts, 
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and  if  we  are  correct  in  our  construction  of 
the  evidence  in  this  case,  the  Texas  Traction 
Company  was  not  the  superior  of  either  fhe 
Stark  Grain  Company,  the  Philpot  Hardware 
Company,  J.  T.  Stark,  or  the  deceased  Lark  in 
George.  The  work  committed  to  the  Stark 
Grain  Company,  or  to  J.  T.  Stark,  represent- 
ing  that  company,  was  not  wrongful  per  se; 
nor  was  the  work  inherently  dangerous. 
Neither  did  the  injury  to  the  deceased, 
George,  which  resulted  in  his  death,  proceed 
from  the  nature  of  the  work  itself,  but  from 
the  manner  in  which  it  was  executed  by  him. 
The  Texas  Traction  Company  did  not  retain 
a  general  control  over  the  work  of  connecting 
up  the  framework  in  the  substation,  nor  was 
this  work  done  with  reference  to  details  ac- 
cording to  their  direction.  With  respect  to 
the  placing  of  the  transformer  in  the  substa- 
tion, the  officers  of  the  Texas  Traction  Com- 
pany simply  directed  where  it  should  be 
located  in  the  building,  and  the  only  thing  re- 
quired in  reference  to  the  framework  to  be 
constructed  and  installed  bv  the  Stark 
Grain  Company  was  that  the  same  should 
conform  in  size  and  color  to  the  frame- 
work belonging  to  the  Texas  Traction 
Company  already  erected  over  the  vault  in 
the  substation.  This  requirement  'was  simply 
to  preserve  harmony  and  as  a  matter  of 
looks.'  The  erection  of  this  framework  was 
a  matter  left  to  and  undertaken  solely  by  the 
Stark  Grain  Company;  the  Texas  Traction 
Company  only  being  interested  in  the  result 
of  the  work  and  not  as  to  the  method  or 
means  by  which  it  was  accomplished.  This 
being  true,  the  relation  existing  between  the 
Texas  Traction  Company  and  the  Stark  Grain 
Company  was  that  of  proprietor  and  in- 
dependent contractor,  ffnd  not  that  of  master 
and  servant." 

In  Chicago,  etc.  R.  Co.  ▼.  Bond,  240  U.  S. 
449,  36  S.  Ct.  403,  60  U.  S.  (L.  ed.)  736, 
reversing  judgment '  47  Okla.  161,  148  Pac. 
103,  the  court  said  with  regard  to  one  Turner 
who  contracted  to  handle  coal  for  a  railroad: 
"There  was,  it  is  true,  and  necessarily,  a 
certain  direction  to  be  given  by  the  company, 
or  rather,  we  should  say,  information  given  to 
Turner.  But  the  manner  of  the  work  was 
under  his  control,  to  be  done  by  him  and 
those  employed  by  him.  He  was  responsible 
for  its  faithful  performance  and  incurred  the 
penalty  of  the  instant  termination  of  the  con- 
tract for  nonperformance.  This  was  only  a 
prudent  precaution,  indeed,  necessary  in  view 
of  the  purpose  of  his  contract,  which  was  to 
make  provision  for  a  daily  supply  of  coal 
for  the  operation  of  the  railroad.  The  power 
^iven  was  one  of  control  in  a  sense,  but  it 
was  not  a  detailed  control  of  the  actions  of 
Turner  or  those  of  his  employees.  It  was  a 
judfnnent  only  over  results  and  a  necessary 
sanction  of  the  obligations  which  he  had  in- 
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curred.  It  was  not  tantamount  to  the  con- 
trol of  an  employee  and  a  remedy  against  his 
incompetency  or  neglect.  The  whole  in- 
strument shows  system  and  particular  care. 
It  is  not  the  engagement  of  a  servant  sub- 
mitting to  subordination  and  subject  mo- 
mentarily to  superintendence,  but  of  one 
capable  of  independent  action,  to  be  judged 
of  by  its  results.  And  the  covenants  were 
suitable  for  the  purpose,  only  consistent  with 
it,  not  consistent  with  a  temporary  employ- 
ment. This  is  manifest  from  the  provision 
for  payment,  from  the  careful  assignment  of 
liabilities  and  the  explicit  provision  that 
Turner  'shall  be  deemed  and  held  as  the 
original  contractor  and  the  railroad  reserves 
and  holds  no  control  over  him  in  the  doing 
of  such  work  other  than  as  to  the  results  to 
be  accomplished.'  The  railroad  company, 
therefore,  did  not  retain  the  right  to  direct 
the  manner  in  which  the  business  should  be 

« 

done,  as  well  as  the  results  to  be  accom- 
plished, or,  in  other  words  did  not  retain 
control  not  only  of  what  should  be  done  but 
how  it  should  be  done.  .  .^  .  We  do  not 
think  that  the  contract  can  be  regarded  as  an 
evasion  of  §  5  of  the  Employers'  Liability 
Act,  which  provides  'that  any  contract,  rule, 
regulation  or  device  whatsoever,  the  purpose 
and  intent  of  which  shall  be  to  enable  any 
common  carrier  to  exempt  itself  from  any 
liability  created  by  this  act,  shall  to  that 
extent  be  void.'  Turner  was  something  more 
than  a  mere  shoveler  of  coal  under  a  supe- 
rior's command.  He  was  an  independent 
employer  of  labor,  conscious  of  his  own  power 
to  direct  and  willing  to  assume  tlie  re- 
sponsibility of  direction  and  to  be  judged  by 
its  results.  This  is  manifest  from  the  con- 
tract under  review  and  from  the  cooperage 
contract;  it  is  also  manifest  from  his  con- 
tracts with  the  other  companies  to  whose 
industries  the  railroad  company's  tracks  ex- 
tended. We  certainly  cannot  say  that  he  was 
incompetent  to  assume  such  relation  and  in- 
cur its  consequences.  Thus  being  of  opinion 
that  Turner  was  not  an  employee  of  the  com- 
pany but  an  independent  contractor,  it  is  not 
material  to  consider  whether  the  services  *n 
which  he  was  engaged  were  in  interstate  com- 
merce." 

In  Clark  v.  Tall  Timber  Lumber  Co.  140 
La.^380,  73  So.  239,  it  was  held  that  a  person 
who  contracted  with  a  lumber  company  to 
fumisli  railroad  ties  at  a  stipulated  price  per 
tie,  the  employer  to  have  notldng  to  do  with 
the  labor  employed  by  the  contractor  or  the 
manner  in  which  he  did  the  work  except  to 
see  that  the  ties  were  made  according  to  spec- 
ifications, was  an  independent  contractor. 

In  Wells  V.  W.  G.  Duncan  Coal  Co.  157 
Ky.-196,  162  S.  W.  821,  the  court  said  with 
regard  to  the  plaintiff  who  contracted  for  a 
specified  price  to  move  a  water  tank:     'The 
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relation  of  master  and  servant  did  not  exist 
between  plaintiff  and  defendant.  Plaintiff 
agreed  for  a  certain  price  to  accomplish  a 
specified  result.  In  accomplishing  this  result 
he  selected  his  own  appliances,  and  employed 
his  own  assistants.  As  to  the  manner  and 
means  employed  in  doing  the  work  he  was  not 
subject  to  the  control  or  direction  of  the 
master.  That  being  true,  he  was  an  independ- 
ent contractor." 

In  Bowen  v.  Smyth,  68  Wash,  513,  123 
Pac.  1016,  wherein  it  appeared  that  .one 
Smyth  by  a  subcontract  in  writing  imdertook 
the  lathing  and  plastering  of  a  high  school 
building,  the  court  said:  "Taking  up  the 
contentions  of  the  appellant  in  the  order  in 
which  he  presents  them,  we  think  the  appel- 
lant correctly  contends  that,  by  the  terms  of 
the  original  contract  between  Smyth  and  the 
appellant,  Smyth  was  an  independent  con- 
tractor. He  agreed  to  furnish  all  the  labor 
and  materials,  and  do  the  lathing  and  plaster- 
ing on  the  building,  according  to  the  plans 
and  specifications  adopted  for  the  building, 
and  the  sfitisfaction  of  the  supervising  ar- 
chitect. He  had  full  control  of  the  mode  and 
manner  of  doing  the  work,  and  represented 
the  employer  only  as  to  the  results  of  the 
work,  and  not  as  to  the  means  by  which  it 
was  to  be  accomplished.  This  made  him  an 
independent  contractor." 

In  McBride  v.  Jerry  Madden  Shingle  Co. 
173  Mich.  248,  138  X.  W.  1077,  it  was  said: 
**The  general  rule  has  been  repeatedly  stated 
by  the  authorities  that  the  relation  of  master 
and  servant  does  not  exist  where  the  person 
employed  is  in  the  exercise  of  a  distinct,  in- 
dependent employment  and  not  under  the 
immediate  control,  direction,  or  supervision 
of  the  employer.  De  Forrest  v.  Wright,  2 
Mich.  368.  This  case  has  been  repeatedly 
cited  and  the  supreme  court  of  Massachusetts 
in  Linton  v.  Smith,  8  Gray  147,  declared  it 
to  be  a  well-considered  case.  The  relation  of 
master  and  servant  exists  wherever  the  em- 
ployer retains  the  right  to  direct  the  manner 
in  which  the  business  shall  be  done  as  well 
as  the  result  to  be  accomplished,  or,  in  other 
words,  not  only  what  shall  be  done,  but  how 
it  shall  be  done." 

In  Gall  V.  Detroit  Journal  Co.  191  Mich. 
405,  158  X.  W.  36,  an  action  for  damages  for 
personal  injuries  received  when  an  automobile 
used  in  delivering  newspapers  and  driven  by 
one  Rebtoy  struck  the  plaintiff,  the  court 
said:  "The  contract  between  the  Detroit 
Journal  Company  and  Rebtoy  constituted  a 
verj'  plain  and  simple  arrangement  for  an 
employment  of  an  equally  plain  and  simple 
character.  Omitting  the  provisions  relating 
to  default  or  failure  in  performance,  it 
amounted  to  just  this:  Rebtoy  was  to  de- 
liver the  papers  to  such  persons,  at  such 
plax;es,   and   on   such    time   as   the   company 


should    from   day  to  day   designate.     Such 
delivery  was  the  result  to  be  obtained.    And 
Rebtoy  was  to  effect  such  delivery  and  obtain 
such  result  by  any  means  and  by  any  con- 
veyance and  in  any  way  he  saw  fit.    He  could 
make   the   deliveries   in    person,    or    throu:^h 
others  employed  by  him.     It  is  shown  by  the 
evidence  that  those  making  deliveries  for  the 
company  did  occasionally  employ  others  to 
do  the  work.    He  could  use  a  horse,  an  auto- 
mobile, or  carry  the  papers  on  foot,  provided 
he   got  them   to   the   right   persons,   at   the 
right  places,  and  upon  time.     So  far  as  the 
terms  of  the  contract  are  concerned  Rebtov 
was  certainly  an  independent  contractor  and 
not  a  servant.     One  whom  the  employer  does 
not  control,  and  has  no  means  to  control,  as 
to  the  metliod,  or  means,  by  which  he  pro- 
duces the  result  contracted  for  is  an  independ- 
ent contractor.     .     .     .     Rebtov   did  have  a 
contract  for  a  specific  piece  of  work;  that  is. 
for  the  delivery  of  the  papers.     And  it  wo^ 
none  the  less  specific  because  the  places  to 
which  the  deliveries  were  to  be  made,  and 
the  persons  to  whom  the  papers  were  to  be 
delivered,   might   change   from   day   to   day. 
The  right,  on  the  part  of  the  company,  to 
designate  the  persons  and  places  was  but  a 
right  to  designate  the  result  to  be  obtained, 
and  did  not  give  the  company  any  control 
over  the   method   for  obtaining   that  result. 
Rebtoy  was  paid  by  the  week,  but  so  was  the 
contractor  in   Burns  v.   Michigan  Paint  Co. 
152   Mich.   613,    116   N.   W.   182,    16   L.R.A. 
(X.S.)  816.    Rebtoy  was  not  a  licensed  dray- 
man, but  that  would  not  prevent  his  taking 
an  independent  contract,  so  far  as  the  Journal 
Company  was  concerned.    All  of  these  things 
might  be  important  in  determining  the  rela- 
tion   of    the    employer   and    employed   in   a 
doubtful  case,  but  they  are  not  c(m trolling  in 
the  face  of  a  definite  contract  which  clearly 
defines  the  relation." 

In  McGee  v.  Stockton,  62  Ind.  App.  555, 
113  X.  E.  388,  an  action  to  recover  damages^ 
for  injuries  sustained  by  the  plaintiff  while 
testing  a  fire  escape  installed  by  the  defend- 
ants in  a  hotel  owned  by  them,  the  court 
in  holding  that  the  plaintiff  was  an  in- 
dependent contractor  and  not  a  servant, 
said:  "In  the  case  at  bar,  appellees. 
as  shown  by  the  allegations  of  the  com- 
plaint, informed  appellant  that  they  had 
equipped  the  hotel  with  fire  escapes,  and  that 
they  were  required  by  said  law  to  have  some 
one  slide  down  or  come  down  the  fire  escapei^, 
and  that  report  Uiereof  be  made  in  writing  to 
the  authorities,  and  that  they  desired  to  em- 
ploy appellant  to  slide  or  come  down  the  fire 
escape,  and  make  such  report.  Appel- 
lant accepted  this  employment.  Appellees 
thereby  prescribed  what  should  be  done, 
but  there  is  nothing  in  the  complaint  to 
show   that   appellees   had   any   authority  io 
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prescribe  how  ft  was  to  be  done.  Appellant 
was  ^  left  to  his  own  methods,  without  any 
control  whatever  hj  appellees.  We  are  of  the 
opinion  that  the  complaint  shows  that  appel- 
lant, in  the  performance  of  the  work  which 
he  is  engaged  to  do,  was  not  a  servant.  After 
the  contract  was  entered  into,  it  was  wholly 
immaterial  what  was  said  by  the  parties,  if 
the  contract  was  not  thereby  changed  in 
character.  Appellant's  expressions  of  fear 
and  suggestions  of  certain  tests  and  appellees* 
assurances  of  safety  did  not,  in  any  way, 
change  the  relations  of  the  parties  which  then 
existed.  After  the  contract  was  entered  into, 
appellant  was  his  own  boss,  and  if  he  under- 
took to  perform  the  task  which  he  had  con- 
tracted to  do,  without  taking  precautions  to 
ascertain  whether  the  equipment  was  safe, 
then  he  incurred  all  the  risk  incident  there- 
to." 

In  Hubbard  v.  Coffin,  191  Ala.  494,  67  So. 
697,  the  court  holding  that  the  plaintiff's 
intestate  was  an  independent  contractor, 
said:  "Defendants,  as  receivers  of  the  Ala- 
bama  Consolidated  Coal  &  Iron  Company, 
were  engaged  in  the  surface  mining  of  iron 
ore  and  had  been  taking  ore  from  a  pit  or 
cut  which  had  been  excavated  to  a  d^pth  of 
ten  or  twelve  feet  over  an  area  some  fifteen 
or  twenty  feet  across.  A  day  or  two  after 
intestate  went  to  work  in  this  pit  the  wall 
or  bank  out  of  which  he  was  taking  ore  fell 
upon  him  causing  his  death.  We  find  the 
facts,  touching  upon  the  relation  between  in- 
testate and  defendants  and  established  be- 
yond any  reasonable  inference  otherwise,  to 
be  that  intestate  had  contracted  with  defend- 
ants to  get  out  ore  for  them,  to  be  delivered 
at  the  washers  at  a  fixed  price  per  ton.  In- 
testate employed  and  paid  his  own  help  and 
furnished  his  own  tools,  wagons,  and  teams. 
Defendants  assigned  him  to  work  in  this  cut, 
and  their  superintendent  inspected  the  out- 
put to  see  that  it  did  not  contain  too  much 
dirt;  but  they  did  not  say,  nor  does  it  appear 
that  they  reserved  the  right  to  say*  at  just 
what  point  in  the  pit  or  how  in  any  respect 
intestate  should  conduct  his  operations.  It 
was,  however,  expected — no  doubt,  required^ 
that  he  should  be  diligent,  and  defendants' 
superintendent  gave  some  attention  to  this 
feature  of  his  operations,  but  this  had  effect 
only  upon  the  quantum  of  output  not  the 
means  or  agencies  employed  to  produce  it. 
From  these  facts  it  follows,  we  think,  that 
intestate  rendered  service  to  defendants  in 
the  oourse  of  an  independent  occupation, 
representing  the  will  of  his  employers  only 
as  to  the  result  of  his  work,  and  not  as  to  the 
means  and  agencies  by  which  it  was  accom- 
plished, and  hence  that  he  was  an  independ- 
ent contractor,  not  a  servant  or  employee  as 
alleged  by  the  complaint  or  within  the  mean- 
ing of  the  law  upon  which  appellant  relied." 
Ann.  Cas.  1918C.— 41. 
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However,  in  Curry  ▼.  Addoms,  166  App. 
Div.  433,  161  N.  Y.  S.  1017,  rehecuring  denied 
168  App.  Div.  925,  152  K.  T.  8.  1106,  in  hold- 
ing that  a  janitress  employed  to  care  for  two 
of  the  defendant's  houses  was  not  an  inde- 
pendent contractor,  the  court  said:  *'Mrs. 
Finsley  was  the  janitress  of  two  of  defend- 
ant's houses  and  lived  in  one  of  them.  As 
the  defendant  testified,  it  was  her  duty  'to 
keep  the  premises  clean  and  see  that  the  ashes 
were  removed,  collect  the  rents  and  return 
them  to  me,  and  report  to  me  the  general 
condition  of  the  house  from  time  to  time.' 
Mrs.  Finsley  herself  for  many  years  had  done 
all  the  work,  but  for  ^e  last  five  years  before 
the  accident  had  hired  somebody  to  help  her, 
making  payment  therefor  herself,  a  matter  of 
which  the  defendant  had  no  knowledge.  The 
plaintiff  herself  was  living  in  one  of  the 
houses,  was  so  hired  by  the  janitress,  and  the 
compensation  deducted  from  the  rent;  but  the 
latter  made  up  the  amoimt  to  the  defendant 
without  apprising  him  of  the  arrangement. 
.  .  .  The  plaintiiTs  position  is  that  the 
janitress  was  the  defendant's  authorized 
agent,  or  contractor,  or  that  she  was  a  li- 
censee, and  that  the  question  of  negligence 
should  have  been  submitted  to  the  jury. 
There  is  nothing  from  which  it  could  be  in- 
ferred that  the  janitress  had  express  or  ap- 
parent authority  to  employ  the  plaintiff,  so 
as  to  impose  upon  the  defendant  a  duty  con- 
cerning her  in  the  matter  of  the  steps.  If  the 
plaintiff  employed  some  one  to  help  her,  it 
was  her  own  affair.  It  is  also  urged  that 
under  section  200  of  the  employers'  liability 
act  the  janitress  was  an  independent  con- 
tractor, and  that  thd  plaintiff  became  her 
subcontractor,  and  that  the  defendant  is  lia- 
ble for  any  defect  in  the  ways,  works,  ma- 
chinery, or  plant,  etc.  If  Mrs.  Finsley  was 
an  independent  contractor,  she  was  not  the 
defendant's  servant,  and  the  rule  of  respon- 
deat superior  does  not  apply.  It  is  therefore 
necessary  to  choose  one  relation  or  the  other. 
In  the  matter  of  duties  her  position  was  simi- 
lar to  that  of  a  housekeeper,  or  domestic 
servant,  to  whom  fall  the  innumerable  small 
duties,  indefinite  and  shifting  in  nature  and 
variety,  covering  the  fields  of  cleaning,  sweep- 
ing, scrubbing,  setting  to  right  movable 
things  gone  awry,  watching  the  various  phe- 
nomena of  disrepair  and  reporting  them,  with 
attentive  mending  of  the  fires  and  the  disposi- 
tion of  ashes,  meanwhile  removed  from  the 
immediate  eye  of  her  master,  but  awaiting 
and  obedient  to  his  command  as  to  the  man- 
ner in  which  she  should  do  his  work,  pro- 
vided he  exercise  the  right  to  interfere.  As 
such  a  person  she  did  indeed  contract  to  do 
the  work  for  a  fixed  sum ;  but  in  a  legal  sense 
she  was  not  freed  from  the  overruling  will  of 
the  master,  who  of  right  could  direct  to  what, 
and  in  what  way,  she  should  put  her  hand  in 


642 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


work.  Like  an  independent  contractor,  she 
promised  to  effect  a  result;  but,  unlike  such 
aperaon,  she  was  not  legally  free  to  choose^ 
her  means  of  doing  it.  It  is  not  a  question 
whether  the  master  does  leave  his  servant  to 
choose  her  means  and  to  direct  herself  in  the 
matter  oif  details,  but  whether  he  is  bound 
to  do  so,  or  has  the  right  to  interpose  his 
own  methods,  even  to  the  point  of  caprice. 
An  independent  contractor  dominates  as  to 
the  means  of  accomplishing  the  work,  bind- 
ing himself  to  its  achievement,  while  he  re- 
mains in  control  of  himself  or  his  instrumen- 
talities. Hexamer  v.  Webb,  101  N.  Y.  377,  4 
X.  E.  755,  54  Am.  Rep.  703.  But  the  owner 
of  the  property  is  regarded  as  doing  the  work 
himself,  when  one  does  it  for  him  under  the 
guidance  of  his  will  and  constrained  by  such 
directions  as  he  may  issue.  The  statute,  by 
the  term  'independent  contractor,'  means  to 
indicate  a  person  who,  in  the  legal  sense,  is 
independent  of  the  service  of  the  person  who 
employs  him.  .  In  thought,  in  speech,  and  in 
matters,  .of^  contract  there  is  instinctively  dis- 
sociated from  such  person  the  usual  cleaners 
and  caretakers  of  public  or  private  buildings. 
The  statute  may  in  this  case  well  be  inter^ 
preted  by  customary  estimate  of  the  relations 
of  .one  person  to  another.  Moreover,  it  would 
be  quite  unfortunate  to  lift  a  janitress  to  the 
position  of  an  independent  contractor  and 
thereby  remove  from  the  master  the  rule  of 
respondeat  superior,  inasmuch ,  as  upon  her 
care  in ,  the  matter  of  details,  the  safety  of 
tenants  depends,  and  for  the  prudent  doing 
of  which  the  master  is  responsible.'* 

In  Sroka  v.  Halliday,  39  R.  I.  119,  97  Atl. 
965,  an  action  of  trespass  on  the  case  for 
negligence  brough^t  against  the  members  of  a 
coQimittee  on  the  celebratio|i  ,p(  the  Fourth 
of  July  for  injuries  from  an  aerial  bomb 
which  was  fired  under  the  direction  of-  the 
committee  but  which  failed  to  explode  and 
was  afterwards  found  and  exploded  by  the 
infant  plaintiff,  the  court  said:  **But  we  do 
not  find  in  any  of  the  cases  cited  upon  the 
briefs  any  support  for  the  contention  that 
the  defendants  are  not  liable  as  the  authors 
and  promoters  of  this  display;  on  the  con- 
trary, we  find  a  number  of  cases  in  which 
such  liability .  has  been  held  to  exist,  as  will 
appear  more  fully  hereinafter.  Xor  do  we 
find  any  support  for  the  ruling  of  the  trial 
judge  that  the  defendants  are  not  liable  by 
reason  of  the  making  of  a  contract  with  'in- 
dependent contractors'  and  of  such  contrac- 
tors.doing  all  the  wprk  of  the.  display  without 
direction  or  interference  on  the.  part  of  the 
defendants.  In  the  first  place,  we  find  no 
evidence  in  the  terms  of  the  contract  to  sup- 
port the  position  that  the  contractor  was  an 
•independent  contractor.'  The  contract  says 
that  the  fireworks  manufacturing  company 
agrees  'to  furnish  the  fireworks     ...     in 


accordance  with  the  program  .  .  .  and  in 
a  manner  satisfactory  to  said  Fourth  of  July 
committee.'  Now,  although  it  does  not  say 
'furnish  the  fire,'  we  think  it  is  to  be  inferred 
from  the  whole  wording  of  the  contract  that 
it  was  the  intention  of  the  parties  thereto 
that  all  the  firing  should  be  done  by  the  mem- 
bers of  the  company  or  its  employees.  That 
was  the  manifest  interpretation  placed  upon 
the  contract  by  the  parties  and  by  the  trial 
judge,  and  the  contract  was  so  carried  out. 
But  it  must  be  noted  that  this  is  to  be  done 
'in  a  manner  satisfactory  to  said  Fourth  of 
July  committee.'  This  clause,  then,  applies 
to  everything  to  be  done,  not  only  to  the 
quality  and  extent  of  the  exhibit,  but  also  to 
the  manner  of  doing  the  firing;  and  it  seems 
to  us  to  be  unwarranted  to  say  that  under 
this  language  the  committee  or  any  member 
thereof  did  not  have  full  authority  to  control 
the  'manner'  of  doing  anything  which  had  to 
be  done.  If  it  had  been  observed  in  any  por- 
tion of  this  display  during  the  day  or  eve- 
ning that  the  bombs  or  other  fireworks  were 
being  discharged  in  such  a  manner  as  to  be 
dangerous  to  property  or  to  persons,  or  so  as 
to  show  that  the  man  engaged  in  the  work  of 
firing  was  incompetent,  reckless,  or  negligent, 
it  would  have  been  not  only  the  right,  but 
the  duty,  of  the  committee  or  any  member 
thereof,  or  of  the  subcommittee  or  any  mem- 
ber thereof,  to  have  stopped  the  firing,  and 
either  to  have  forbidden  the  continuance  of 
the  display  entirely,  or  to  have  insisted  that 
the  incompetent,  reckless,  or  negligent  person 
in  charge  should  be  removed,  and  that  a  man 
or  men  competent  for  the  work  should  be 
substituted.  We  are  of  the  opinion  that  by 
the  terms  of  the  contract  itself  the  'manner' 
of  doing,  the  work  was.  subject  at  all  times  to 
the  full  control  of  the  defendants,  who  au- 
thorized the  contract,  and  who  were  person- 
ally responsible,  as  we  have  shown,  and  the 
fireworks  company  was  not  an  'independent 
contractor'  in  the  sense  used  in  the  books. 
The  mere  fact  that  the  fireworks  company 
was  permitted  by  the  committee  to  conduct 
this  display  through  a  member  of  the  firm 
with  such  assistance  as  he  found  necessary, 
and  entirely  without  interference  by  the  com- 
mittee, or  any  member  thereof,  was  entirely 
immaterial." 

In  Interstate  CoaJ  Co.  v.  Trivett,  155  Ky. 
825,  160  S.  W.  728,  it  was  contended  that  one 
Hill  who  contracted  to  load  coal  in  a  mine 
for  a  stipulated  price  per  ton  was  an  inde- 
pendent contractor,  and  hence  that  the  mine 
owner  was  not  liable  for  injuries  received  by 
one  employed  by  Hill,  The  court  said:  "The 
evidence  fails  to  show  that  Hill,  who  at  the 
instance  and  direction  of  defendant's  foreman 
employed  plaintiff,  was  an  independent  con- 
tractor. Though  paid  by  the  ton,  the  defend- 
ant  retained  cqntrol  over   the   manner  and 
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method  of  doing  the  work.  Moreover,  we  have, 
frequently  held  that  the  owner  or  operator 
of  a  mine  cannot  relieve  himself  of  the  duties 
imposed  by  statute  for  the  protection  of 
human  life  by  entering  into  contracts  with 
third  parties  to  do  the  work  at  so  much  a 
ton." 

3.  SUPKBTISION  OF  WOBK. 

The  mere  fact  that  an  employer  reserves  a 
right  to  supervise  or  inspect  the  work  during 
its  performance  does  not  make  the  employee 
a  servant  or  affect  the  independence  of  the 
relation,  where  the  mode  and  means  of  per- 
formance are  within  the  control  of  the  em- 
ployee. 

Alabama. — ^Hubbard  v.  Coffin,  191  Ala.  494, 
67  So.  697. 

California. — Fay  v.  German  General  Benev. 
Soc.  163  Cal.  118,  124  Pac.  844. 

Illinois. — Stanley  v.  Aurora,  etc.  R.  Co.  166 
111.  App.  132;  Fell  v.  Chicago  Bldg.  etc. 
Constr.  Co.  187  111.  App.  286;  Devine  v. 
Kosenbaum,  192  111.  App.  "30,  judgment  re- 
versed 271  m.  354,  111  N.  E.  97. 

Indiana. — ^Prest-0-Lite  Co.  v.  Skeel,  182 
Ind.  593,  Ann.  Cas.  1917A  474,  106  N.  E. 
365;  Julius  Keller  Constr.  Co.  v.  Herkliess, 
59  Ind.  App.  472,  109  N.  E.  797. 

lojru. — ^Teeters  v.  Des  Moines,  reported  in 
full,  post,  this  volume,  at  page  659. 

Kansas. — ^Maughlelle  v.  Price,  99  Kan.  412, 
161  Pac.  007. 

Kentucky. — See  v.  Leidecker,  152  Ky.  724, 
154  S.  W.  10. 

Louisiana. — Lutenbacher  v.  Mitchell- Borne 
Constr.  Co.  136  La.  805,  67  So.  888.  See  also 
Robichaux  v.  Morgan's  L.  etc.  B.  etc.  Co.  131 
U.  727,  60  So.  206. 

Massachusetts. — See  Kettleman  v.  Atkins, 
118  N.  E.  249. 

Michigan. — Bacon  v.  Candler,  181  Micii. 
372,  148  X.  W.  194.  Compare  Bissell  v.  Ford, 
176  Mich.  64,  141  X.  W.  860. 

Missouri. — Salmon  v.  Kansas  City,  241  Mo. 
14, 145  S.  W.  16,  39  L.R.A.(X.S.)  328;  Thurs- 
ton V.  Kansas  City  Terminal  R.  Co.  168  S.  W. 
236. 

\orih  Dakota. — Montain  v.  Fargo,  166  X. 
W.  416. 

Oklahoma. — Bokoshe  Smokeless  Coal  Co.  v. 
Morehead,  34  Okla.  424,  126  Pac.  1033;  Wil- 
son V.  XelHon,  153  Pac.  1179. 
rcxa«.--Ewing  v.  Litzraann,  188  S.  W.  742. 
rrafc.— Callahan  v.  Salt  Lake  City,  41  Utah 
300,  125  Pac.  863;  Dayton  v.  Free,  46  Utah 
277, 148  Pac.  408. 

I'iryiwta.— Stagg  v.  Taylor,  119  Va.  266,  89 
S.  E.  237. 

^y ashing  ton. — Johnston  v.  Seattle  Taxicab, 
etc.  Co.  85  Wash.  551,  148  Pac.  900. 

Conoda.— -Smith  v.  Ulen,  28  West.  L.  Rep. 
(AlberU)  133. 
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Thus  in  Johnston  v.  Seattle  Taxicab,  etc 
Co.  85  Wash.  551,  148  Pac.  900,  it  was  said: 
'*The  general  rule  is  that  an  independent  con- 
tractor is  one  who  renders  services  to  an- 
other in  the  course  of  an  independent  occu- 
pation, representing  the  will  of  his  employer 
only  as  to  the  result  of  the  work  and  not  as 
to  the  means  by  whic^h  it  is  accomplished; 
the  cAief  consideration  being  that  the  em-, 
ployer  has  no  right  to  control  as  to  the  mode 
or  manner  of  doing  the  work;  but  a  reserva-^ 
tion  by  the  employer  of  the  right  to  supervise 
the  work  for  the  purpose  of  determining 
whether  it  is  being  done  in  accordance  with 
the  contract  does  not  affect  the  independence 
of  the  relation." 

In  Julius  Keller  Constr.  Co.  v.  Herkless, 
59  Ind.  App.  172,  109  X.  E.  797,  involving 
the  relation  existing  between  a  city  and  one. 
who  contracted  to  construct  a  sewer  improve- 
ment, the  CQurt  said:  "It  appears  that  the 
arrangement  between  the  city  and  the  con- 
struction company  was  to  the  effect  that  the 
latter,  in  consideration  of  the  equivalent  of 
a  lump  sum  to  be  paid,  obligated  itself  to 
furnish  all  the  material  and  labor  necessary, 
and  thereby  to  construct  an  entire  improve- 
ment according  to  designated  plans  and  spe- 
cifications, free  from  the  control  of  the  city 
respecting  how  the  work  should  be  accom- 
plished. It  was  the  right  of  the  city  to  re-, 
quire  that  a  certain  work  .be  done,  but  except, 
as  outlined  in  the  specifications,  and  as  above 
indicated,  it  reserved  no  right  to  dictate  how 
the  result  sliould  be  accomplished.  The  con- 
struction company  must  therefore  be  regarded 
as  an  independent  contractor,  rather  than  as 
an  agent  or  a  servant  of  the  city.  . 
This  is  true,  notwithstanding  the  provisions 
of  the  contract,  by  which  as  indicated  the  city 
reserved  the  right  of  general  supervision.'* 

In  Fay  v.  German  General  Benev.  Soc.  163 
Cal.  118,  124  Pac.  844,  it  was  said:  "In  this 
case  if  the  authority  of  Barry  or  of  Walsh, 
his  assistant,  to  remove  men  from  the  work 
be  conceded^  that  does  not  indicate  that 
Spiythe  Brothers  were  not  independent  con- 
tractors. Xor  is  the  circumstance  that  de- 
fendant's servant  kept  the  time  of  the  plas- 
terers at  all  sigpificant  of  a  condition  not 
shown  by  the  written  contract.  As  the  com- 
pensation of  the  firm  having  the  contract  for 
plastering  depended  partly  upon  tlie  cost  of 
the  labor,  it  was  very  natural  that  defendant 
acting  after  default  of  it^  general  contractor 
as  its  own  builder  should  keep  account  of  the 
labor  and  material  used  in  the  work  of  plas- 
tering. Tliat  Barry  had  the  general  direction 
of  the  work  as  to  the  results  thereof  is  doubt- 
less true,  but  he  did  not  have  autl^ority  to 
direct  the  manner  in  which  the  work  was  to 
be  performed.  As  he  himself  said:  'I  did  not 
offer  any  suggestions  or  opinions  to  the  work- 
men at  any  time;  I  am  not  a  plasterer;  I 
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frould  not  know  how  to  do  the  work.'  It 
would  not  be  valuable  to  review  the  testimonj 
of  Barry  and  Walsh  further  regarding  their 
own  views  of  their  powers  as  employees  of 
the  defendant  corporation.  It  is  sufficient  to 
say  that  nothing  in  their  conduct  demon- 
strated a  state  of  facts  inconsistent  with  the 
standing  of  Smythe  Brothers  as  independent 
contractors." 

In  Callahan  v.  Salt  Lake  City,  41  Utah 
300,  125  Pac.  863,  wherein  it  appeared  that 
one  Moran  contracted  with  the  defendant  city 
to  grade  and  pave  a  street,  the  court  said: 
'*We  cannot  agree  with  counsel  for  appellant 
that  under  the  terms  of  the  contract  in  ques- 
tion the  respondent  retained  such  control 
over  the  work  respecting  the  details  of  its 
execution  as  prevented  Moran  from  being 
what,  under  the  authorities,  is  held  to  con- 
stitute an  independent  contractor.  The  con- 
trol that  respondent  retained  was  merely  for 
the  purpose  of  having  the  power  to  see  that 
the  work  was  properly  executed  in  accordance 
with  the  specifications.  The  character  of  the 
work  contracted  for  was  such  as  required  con- 
stant supervision  and  inspection  in  order  to 
fully  protect  the  rights  of  respondent  and  its 
taxpayers.  Below  the  asphalt  smrfaoe  was  to 
be  a  concrete  filling  which  was  composed  of 
certain  ingredients  which  were  to  be  of  a 
specified  quality,  all  of  which  had  to  be  pro- 
portioned as  to  quantity  and  were  required  to 
be  properly  mixed.  If  the  mixture  did  not 
contain  the  proper  proportions  of  the  specified 
materials,  or  if  the  materials  were  of  inferior 
quality,  or  not  properly  mixed  or  placed  in 
the  street,  or  the  gutters  or  curbing,  it  might 
very  seriously  affect  the  quality  of  the  work 
with  respect  to  its  durability,  and  unless  the 
respondent,  through  its  authorized  agents, 
could  protect  itself  in  the  way  provided  for 
in  the  contract,  it  had  practically  no  protec- 
tion whatever.  No  rights  with  regard  to 
supervision  or  inspection  were  reserved  by 
respondent  that  were  not  necessary  in  order 
to  learn  whether  the  material  or  work  or 
both  were  in  compliance  with  the  terms  of 
the  contract  and  specifications.  Nor  did  re- 
spondent have  the  right  to  discharge  any  of 
Moran's  laborers.  All  it  could  do  in  that 
regard  was  to  call  the  contractor's  attention 
to  the  fact  that  some  of  those  employed  by 
him  were  incompetent  or  were  not  complying 
with  the  terms  of  the  contract  or  specifica- 
tions in  doing  the  work.  Nor  could  it  give 
any  orders  except  when  Moran  was  absent 
and  then  only  when  the  work  required  it  be- 
cause of  his  absence.  We  cannot  see  any- 
thing improper  in  what  respondent  was  per- 
mitted to  do  under  the  contract.  Nor  can  we 
conceive  any  reasons  why  the  foregoing  pro- 
visions affected  Moran's  status  as  an  inde- 
pendent contractor.  If  Moran  complied  with 
the  specifications  and  terms  of  the  contract, 


respondent  had  no  more  right  to  interfere 
with  the  methods  he  employed  in  doing  the 
work  than  a  mere  stranger  would  have  had. 
While,  as  may  well  be  expected,  the  cases  as 
to  'when  and  under  what  facts  and  circum- 
stances a  person  who  agrees  to  perform  cer- 
tain work  or  to  erect  certain  structures  is  an 
independent  contractor  to  whom  the  rule  of 
respondeat  superior  does  not  apply,  are  far 
from  harmonious,  yet,  in  our  judgment,  Mr. 
Moran  comes  squarely  within  the  rules  laid 
down  in  the  following  well-considered  cases  in 
which  it  is  held  that,  under  facts  and  circum- 
stances not  distinguishable  in  principle  from 
those  in  the  case  at  bar,  the  contractors  were 
independent  contractors  for  whose  negligence 
the  contractees  were  not  responsible." 

In  Salmon  v.  Kansas  City,  241  Mo.  114, 
145  S.  W.  16,  39  L.RJL.(N.S.)  328,  an  action 
for  injuries  to  the  employee  of  a  sewer  con- 
tractor, the  court  said:  "Leaving  the  ques- 
tion of  the  alleged  incompetency  of  the  con- 
tractor for  later  discussion,  we  will  consider 
the  contract.  It  is  in  the  usual  form  of  con- 
tracts for  municipal  public  works,  specifying 
at  length  and  in  detail  the  work  to  be  done 
and  materials  to  be  used,  all  material  and 
labor  to  be  furnished  and  paid  for  by  the 
contractor,  who  is  to  be  paid  for  a  completed 
sewer  a  lump  sum  to  be  ascertained  by  the 
dimensions  thereof.  In  order  to  secure  a 
satisfactory  job,  the  owner  (Kansas  City} 
reserves  to  its  engineers  large  powers  of  su- 
pervision and  control  as  to  quality  of  mate- 
rial and  the  method  or  mode  of  construction. 
Obviously,  however,  these  powers  are  reserved 
to  protect  the  interests  of  the  city,  and  not 
in  the  interest  of  the  contractor  or  his  serv- 
ants, nor  for  their  protection.  Neither  the 
contractor  nor  his  servants  would  have 
ground  for  complaint  should  the  city  fail  to 
exercise  such  power  of  supervision.  The  en- 
gineer assumed  no  duty  to  plaintiff  by  the 
terms  of  the  contract.  The  plaintiff  did  not 
look  to  the  city  inspector  to  protect  him  from 
unezploded  charges.  His  reliance  was  on  the 
foreman  employed  by  the  contractor.  The 
contract  must  be  construed  as  a  whole,  not 
upon  detached  phrases  which  in  themselves 
in  a  proper  relation  might  be  apt  enough  tx) 
sustain  plaintiff's  claim.  Taken  as  a  whole, 
it  is  plain  enough  that  the  powers  given  to 
the  city  engineer  are  solely  for  the  purpoi;^ 
of  securing  compliance  with  the  specifications 
provided  in  the  contract.  By  no  fair  con- 
struction can  the  provision  authorizing  him 
to  direct  the  mode  of  doing  the  work  be 
held  to  mean  that  it  is  his  duty  to  step  in 
between  the  contractor  and  his  servant,  and 
direct  the  latter  in  the  details  of  his  opera 
tions.  The  provisions  emphasised  by  the 
pleader,  taken  as  a  whole,  and  considered  in 
connection  with  the  entire  instrument,  can- 
not modify  the  view  above  expressed.    Fairly 
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construed,  such  provisions  do  not  prevent 
the  full  application  of  the  doctrine  of  inde- 
pendent contractor  to  the  construction  com- 
pany. The  right  to  require  the  discharge  of 
incompetent  workmen  is  a  privilege  retained 
by  the  city  for  its  protection.  This  pro- 
vision is  inserted  to  enable  the  city  to  se- 
cure good  work  at  the  hands  of  competent 
workmen;  not  to  protect  employees  against 
incompeteBt  foremen.  The  city  has  no  power 
to  discharge  directly  an  employee  of  the  con- 
tractor.'* 

In  See  v.  Leidecker,  162  Ky.  724,  154  S.  W. 
10,  an  action  by  an  alleged  servant  for  per- 
sonal injuries,  the  court  said :  "Brieffy  stated, 
the  evidence  showed  the  following  state  of 
facts:    See  is  a  farmer,  who  owned  an  ox 
team,  with  which  he  frequently  did  heavy 
hauling.    Leidecker  employed  See  to  haul  a 
heavy  boiler  from  the  railroad  station  to  a 
point  several  miles  distant,  where  Leidecker 
was  preparing  to  bore  a  well  for  oil.    See 
went  to  the  railroad  station  with  his  team 
and  hands,  loaded  the  boiler  onto  his  wagon, 
and  hauled  it  to  the  place  of  delivery,  which 
lie  reached  about  dark.    He  left  the  wagon  i 
standing  with  the  boiler  upon  it  until  the 
next  morning,  when   he  and  his  men  met 
Leidecker  at  the  wagon  for  the  purpose  of 
unloading  the  boiler.    As  Leidecker  wanted 
the  boiler  unloaded  at  a  particular  place,  and 
Bet  in  a  particular  way  he  gave  directions  to 
See  accordingly.    They  had  taken  the  boiler 
partly  off  the  wagon,  and  were  preparing  to 
pull  it  entirely  off  with  a  block  and  tackle. 
For  the  purpose  of  holding  the  boiler,  or  as  a 
means  for  pulling  it  off  the  wagon,  Leidecker 
directed  See  to  put  a  chain  around  the  boiler, 
and  for  the  purpose  of  connecting  it,  he  told 
See  to  pass  the  chain  under  the  boiler  and 
hand  it  up  on  the  other  side.    In  doing  this 
See  went  under  the  boiler  and  put  his  head 
between  the  boiler  and  the  coupling  pole,  and 
immediately  after  he  had  done  so,  the  boiler 
toppled  over  toward  the  opposite  side,  catch- 
ing or  striking  See's  head  and  badly  smash- 
ing it    Under  that  state  of  facts,  the  circuit 
court  concluded,  that  the  relation  of  master 
and  servant  did  not  exist,  and  that  See  re- 
ceived  his   injuries  through   his   own   negli- 
gence.   We  think  there  can  be  no  doubt  as 
to  the  correctness  of  this  ruling.    The  rule 
is  that  one  who  contracts  to  do  a   specific 
piece  of  work,  furnishing  his  own  assistants, 
and  executing  the  work  entirely  in  accordance 
with  his  own  ideas,  or  in  accordance  with  a 
plan  previously  given  to  him  by  the  person 
for  whom  the  work  is  done,  without  being 
Eubject  to  the  orders  of  the  latter  in  respect   * 
to  the  details  of  the  work,  is  an  independent 
contractor,  and,  not  a  servant.     26  Cyc.  970. 
The  petition   stated  that  See  had  hired  his 
team  and  wagon  to  Leidecker,  who  was  in  full 
charge  of  them,   and  that   See   was   in  Lei- 
decker's  service,  thus  making  the  averments 
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of  the  petition  strong  enough  to  bring  the 
case  within  the  principles  governing  a  case 
of  master  and  servant.  The  proof,  however^ 
does  not  sustain  the  petition  in  this  respect,, 
since  it  clearly  shows  that  See  was  an  in- 
dependent contractor,  using  his  own  teams- 
and  men  in  a  single  employment,  and  for  a 
single  compensation.  His  contract  bound  him 
to  haul  the  boiler  from  the  railroad  station, 
the  exact  spot  of  delivery  to  be  designated 
by  Leidecker.  It  was  proper  for  Leidecker 
to  give  directions  for  the  location  of  a  heavy 
piece  of  machinery,  and  his  acts  in  that  con- 
nection were  no  more  than  would  be  expected 
of  any  owner  in  directing  the  delivery  of 
goods  of  that*  character.''  * 

In  Prest-O-Ute  Go.  v.  Skeel,  182  Ind.  503, 
Ann.  Gas.  1917A  474,  106  N.  £.  305,  an  action 
for  damages  for  personal  injuries  caused  by 
the  collapse  of  a  building  during  its  construc- 
tion by  a  firm  of  contractors,  it  appeared 
that  the  contract  in  question  provided  that 
the  owner,  through  a  person  called  an 
inspector,  should  have  the  authority  to  ex- 
amine the  materials  furnished  and  to  con- 
demn that  which  did  not  conform  to  the  pre- 
scribed standard.  This  inspector  could  also 
arrest  the  progress  of  the  work  if  he  found 
that  it  was  not  conforming  to  the  standard 
provided  in  the  contract.  The  authority  of 
the  inspector  in  these  and  all  other  matters 
connected  with  the  construction  of  the  build- 
ing, gave  him  only  the  power  to  see  that  a 
certain  standard  was  maintained  by  the  con- 
tractors as  the  work  progressed.  Over  the 
means  and  methods  of  attaining  those  stand- 
ards he  had  no  control.  The  court  said:  "It 
is  well  settled  that  where  one  lets  a  contract 
to  another  to  do  a  particular  work,  reserving 
to  himself  no  control  over  such  work,  ex- 
cept the  right  to  require  it  to  conform  to  a 
particular  standard  when  completed,  he  is  not 
liable  for  the  negligence  of  the  party  to  whom 
the  contract  is  let.  An  independent  contrac- 
tor is  one  exercising  an  independent  employ- 
ment under  a  contract  to  do  certain  work  by 
his  own  methods,  without  subjection  to  the 
oontrol  of  his  employer  except  as  to  the  prod- 
uct or  result  of  the  work.  When  the  person 
employing  may  prescribe  i^hat  shall  be  done, 
but  not  how  it  is  to  be  done,  or  who  is  to  do 
it,  the  person  so  employed  is  a  contractor  and 
not  a  servant.  The  fact  that  the  work  is  to 
be  done  under  the  direction  and  to  the  satis- 
faction of  certain  persons  representing  the 
employer,  does  not  render  the  person  con- 
tracted with  to  do  Uie  work  a  servant.  .  .  . 
The  difference  between  an  independent  con- 
tractor and  a  mere  servant  is  not  to  be  de- 
termined solely  by  the  pretension  of  a  certain 
kind  or  degree  of  supervision  by  the  employer. 
Jt  is  to  be  determined  by  the  contract  as  a 
whole, — by  its  spirit  and  essence, — ^and  not 
by  the  phraseology  of  a  single  sentence  or 
paragraph.     Taking  the  contract  as  a  whole  it 
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clearly  shows  that  the  parties  employed  by 
the  defendant  to  erect  his  building  were  in- 
dependent contractors." 

4.  Approval  of  Work, 

That  the  work  contracted  to  be  done  is  to 
•be  performed  subject  to  the  approval  or  sat- 
isfaction of  the  employer  does  not  render  a 
contractor  having  control  of  the  work  a  serv- 
ant. Stanley  v.  Aurora,  etc.  R.  Co.  166  111. 
App.  132;  Montain  v.  Fargo  (N.  D.)  166  N. 
W.  416;  Bowen  v.  Smyth,  68  Wash.  513,  123 
Pac.  1016.  Thus  in  the  case  first  cited  where- 
in it  appeared  that  contractors  were  em- 
ployed to  construcft  a  bridge  over  a  right  of 
way  and  tracks,  the  court  said:  "There  can 
be  no  question  but  that  the  contracts  between 
appellant  and  the  Lafayette  Engineering  Com- 
pany and  between  the  latter  company  and 
Moorman,  constituted  the  Lafayette  Engi- 
neering Company  and  Moorman  independent 
contractors,  with  reference  to  the  construction 
and  erection  of  the  bridges  involved.  The 
fact  that  said  contracts  provide  that  the 
working  drawings  shall  be  approved  by  ap- 
pellant's engineer,  that  the  form  and  mode 
of  manufacture  of  certain  materials  shall  be 
subject  to  the  approval  of  said  engineer,  and 
that  the  contractors  shall  prosecute  the  work 
under  the  direction  and  to  the  satisfaction  of 
said  engineer,  did  not  operate  to  make  the 
servants  of  said  contractors  the  servants  of 
appellants." 

In  Montain  v.  Fargo  (N.  D.)  166  N.  W. 
416,  the  court  said  with  regard  to  one  who 
had  contracted  with  the  defendant  city  to 
remove  garbage:  "And,  first,  was  the  said 
Nels  Johnson  an  independent  contractor?  Is 
or  is  not  the  appellant  correct  in  his  conten- 
tion that:  *One  who  performs  services  for  a 
city  in  the  matter  of  removing  garbage  under 
a  written  contract  which  contains  a  provision 
that  he  is  "to  furnish  said  teams  and  men  or 
such  number  thereof  as  in  the  judgment  of 
said  city  may  be  necessary  for  the  delivery 
and  disposal  of  said  garbage,"  and  which 
contains  this  further  provision,  viz.,  "the 
entire  work  to  be  done  in  a  good  and  sub- 
stantial manner  #ith  the  approval  and  ac- 
ceptance of  the  city,  and  under  the  supervi- 
sion and  direction  of  the  commissioner  of 
'health  or  such  agent  or  agents  as  he  may  ap- 
point for  that  purpose;  such  terms  and 
equipment  to  be  acceptable  and  satisfactory 
to  said  health  commissioner,"  is  a  servant  of 
the  city  and  not  an  independent  contractor.' 
We  are  satisfied  that  the  said  Nels  Johnson 
was  an  independent  contractor  and  not  a 
servant  of  the  defendant  city.  According  to 
section  6134  of  the  Compiled  Laws  of  1913: 
'A  servant  is  one  who  is  employed  to  render 
personal  service  to  his  employer,  otherwise 
than  in  the  pursuit  of  an  independent  call- 
ing, and  who  in  such  service  remains  entirely 


under  the  control  and  direction  of  the  latter, 
who  is  called  his  master.'    This  definition  of 
a  servant  where  it  is  sought  to  distinguish 
between  a  servant  and  an  independent   con- 
tractor, affords  by  inference  a  definition  of  an 
independent  contractor,  an  independent   con- 
tractor being  considered  a  person  employed 
to  execute  work  who  is  not  within  the  defini- 
tion of  a  servant.    'The  question  whether  the 
employee  is  an  independent  contractor,'  says 
the  supreme  court  of  Kentucky,  *may  be  de- 
termined  by   answering  the   following  ques- 
tions.    Who  lias  the  general  control  of   the 
work?     Who  has   the   right  to   direct  what 
shall  be  done,  who  shall  do  it  and  how  it  shall 
be  done?*     .     .     .    *An  "independent  contrac- 
tor" is  one  who  is  independent  of  his  employer 
in  the  doing  of  his  work,  and  may  work  when 
and  how  he  prefers.     A  "servant"  is  one  who 
is  employed  by  another  and  is  subject  to  the 
control  of  his  employer.'     Messmer  v.  Bell, 
etc.  Co.  133  Ky.  19,  25,  117  S.  W.  346,  348, 
19  Ann.  Cas.   1.     'The  right  to  control  ^he 
conduct  of  another  implies  the  power  to  dis- 
charge him  from  the  service  or  employment 
I  for  disobedience;  and,  accordingly,  the  power 
to  discharge  has  been   regarded  as  the   test 
by  which  to  determine  whether  the  relation 
of  master  and  servant  exists.'    Thompson  on 
Kegligence,    §§    679,    629.     *The    relation    of 
master  and  servant  exists  whenever  the  right 
to  decide  the  manner  in  which  the  business 
shall   be  done   as  well   as  the   result  to   be 
accomplished,  or,   in   other  words,  not  only 
what  shall  be  done,  but  how  it  shall  be  done.' 
.    .    .    *The  test  is  very  much  this,  viz,  wheth- 
er the  person  charged  is  under  the  control  and 
bound  to  obey  the  orders  of  another.'    .     .    • 
There  can  be  no  doubt  that  under  these  gen- 
eral tests  the  relation  of  master  and  servant 
did  not  exist,  and  the  mere  fact  that  the  con- 
tract stated  that  the  collector  was  'to  fur- 
nish  said   teams   and  men   or   such  number 
thereof  as  in  the  judgment  of  the  health  com- 
missioner of  said  city  may  be  necessary  for 
the  delivery  and  disposal  of  garbage,'  and  that 
the  contract  further  provides  that  the  work 
shall   be   done   'under   the   provision    of  the 
ordinance  known   as   the   garbage   ordinance 
to    the    full   satisfaction   and    acceptance  of 
the  city     .     .     .     and  under  the  supervision 
and  direction  of  the  commissioner  of  health 
.     .     .     and  that  such  teams  and  equipment 
and  men  shall  be  acceptable  and  satisfactory 
to     said     health     commissioner' — does     not 
change  the  situation.     It  is  true  that  the  men 
and  the  teams  and  the  work  were  required  to 
be  satisfactory  to  the  health   commissioner, 
'    but  this  was  for  the  purpose  of  the  public 
health,  and  the  health   commissioner  would 
have  had  a  voice  in  the  matter  even  though 
the  contract  and  ordinance  under  which  it 
was   let   had   not   so   provided.     The  health 
commissioner    had    no    power    to    discharge 
men;  he  had  no  power  to  say  how  hard  they 
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should  work;  he  had  no  power  to  say  what 
their  wages  should  be,  nor  did  the  contract 
itself  dictate  in  these  matters.  His  super- 
vision was  for  the  protection  of  the  public 
health  and  for  that  purpose  alone." 

6.  CoNTBOT.  OP  Scope  of  Wobk. 

The  fact  that  the  employer  reserves  the 
right  to  control  the  scope  of  the  work  and  to 
make  alterations  therein  does  not  necessarily 
make  the  employee  a  mere  servant.  Phila- 
delphia, etc.  R.  Co.  V.  Karr,  38  App.  Cas. 
(D.  C.)  193. 

6.  Control  of  Premises. 

The  control  of  the  premises  on  which  the 
work  is  performed  is  not  an  absolute  test  of 
the  independence  of  the  employee,  since  an 
independent  contractor  may  have  control  of 
the  work  though  the  premises  are  in  the 
•  possession  and  control  of  the  owner.  Thus 
in  Pooler  v.  Sargent  Lumber  Co.  113  Me.. 426, 
fl4  Atl.  754,  L.R.A.1915F  1125,  it  was  said: 
"The  fact  that  the  owner  of  the  premises 
on  which  work  is  to  I>e  done  by  an  employee 
retains  control  thereof  does  not  prevent  the 
employee   being  an   independent  contractor." 

7.  COXTBOL   or   WORKMEX   OF   EMPLOTinL 

The  control  of  the  workmen  during  the 
actual  manual  labor  in  the  performance  of 
the  work  is  an  important  element  in  de- 
termining whether  the  employee  is  an  inde- 
pendent contractor,  and  the  fact  that  the 
contractor  employs,  pays  and  has  full  power 
to  control  the  workmen  is  often  decisive  of  his 
independence. 

Connecticut. — ^Alexander  v.  R.  A.  Sherman's 
Sons  Co.  86  Conn.  292,  85  Atl.  514;  Thomp- 
son V.  Twiss,  90  Conn.  444,  97  Atl.  328,  L.R.A. 
1916E  506. 

Illinois. — Raxworthy  v.  Heisen,  191  111. 
App.  457. 

Kansas. — Maughlelle  v.  Price,  99  Kan.  412, 
161  Pac.  907. 

Kentucky. — Wells  v.  W.  G.  Duncan  Coal 
Co.  157  Ky.  196,  162  S.  \X.  821 ;  Borderland 
Coal  Co.  V.  Small,  160  Kv.  738,  170  S.  W.  8; 
White  T.  Olive  Hill  Fire  Brick  Co.  169  Ky. 
S34.  185  S.  W.  107. 

Louisiana. — Clark  v.  Tall  Timber  Lumber 
Co.  140  La.  380,  73  So.  239. 

Maryland. — Weilbacher  v.  J.  W.  Putts  Co. 
123  Md.  249,  Ann.  Cas.  1916C  115,  91  Atl. 
343. 

Massachusetts. — Healey  v.  American  Tool, 
etc  Co.  220  Mass.  236,  107  N.  E.  977:  Com- 
erford's  Case,  224  Mass.  671,  113  N.  E.  460. 

Michigan. — McBride  v.  Jerry  Madden 
Shingle  Co.  173  Mich.  248,  138  X.  W.  1077; 
Bacon  v.  Candler,  181  Mich.  372,  148  K.  W. 
194. 

MinnesotOr. — ^Aarens  v.  Great  Northern  R. 
Co.  129  Minn.  467,  152  N.  W.  866. 
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Mississippi. — Callahan  Cbnstr.  Co.  v.  Ray- 
burn,  110  Miss.  107,  69  So.  669. 

Missouri. — Press  v.  Penny,  242  Mo.  98,  146 
S.  W.  458. 

Neio  Ham'pshire. — MerrOn  v.  Fessenden,  77 
N.  H.  77,  87  Atl.  248. 

North  Carolina. — ^Embler  v.  Gloucester 
Lumber  Co.  167  N.  C.  457,  83  S.  E.  740; 
Vogh  V.  F.  C.  Geer  Co.  171  N.  C.  672,  88  S.  E. 
874. 

"North  Dakota. — Taute  v.  J.  I.  Case  Tliresh- 
ing  Mach.  Co.  25  N.  D.  102,  141  N.  W.  134. 

Ohio. — Compare  Standard  Millwork  Co.  ▼. 
Bick,  33  Ohio  Cir.  Ct.  26. 

Oklahoma, — Bokoshe  Smokeless  Coal  Co. 
V.  Morehead,  34  Okla.  424,  126  Pac.  1033. 
See  also  Muskogee  Electric  Traction  Co.  v. 
Hairel,  46  Okla.  409,  148  Pac.  1005. 

Oregon. — Harvey  v.  Corbett,  77  Ore.  51, 
150  Pac.  263;  Cauldwell  v.  Bingham,  etc.  Co. 
84  Ore.  257,  155  Pac.  190,  163  Pac.  827. 

Tennessee. — See  also  Davis  v.  Cam-Wyman 
Lumber  Co.  126  Tenn.  576,  150  S.  VV.  545. 

Thus  in  Healey  v.  American  Tool,  etc.  Co. 
220  ]Vla&8.  236,  107  X.  W.  977,  it  was  said: 
"There  was  direct,  positive  and  inferential 
testimony  from  which  the  jury  might  find  or 
infer  that  Professor  Comfort  A.  Adams  for 
a  stated  siun  per  month,  undertook  to  ascer- 
tain whether  motors  purchased  by  the  de- 
fendant, when  used  in  connection  with  a  bas- 
ket or  extractor  made  by  the  defendant,  would 
do  work  which  the  defendant,  in  sqlling  them 
in  combination  specified  that  they  would  do, 
that  in  coming  to  a  conclusion  he  or  his  as- 
sistant made  many  detailed  tests,  the  choice 
of  which  or  the  determination  of  their  adapt- 
ability and  adequacy  to  the  end  to  .be  at- 
tained varied  with  the  particular  fact,  al- 
though not  necessarily  the  ultimate  one,  to 
be  ascertained;  that  the  determination  of  the 
method  to  be  pursued  and  one  of  the  mea'is  to 
be  adopted,  used  or  rejected  rested  in  their 
absolute  discretion  and  judgment;  and  that 
in  the  execution  of  the  work  neither  he  nor 
his  assistant  were  bound  or  required  to  fol- 
low, if  given,  the  defendant's  direction.  The 
jury  also  might  find  upon  positive,  direct  and 
inferential  testimony  that  Healey  the  intes- 
tate was  not  in  the  general  or  special  employ- 
ment or  service  of  the  defendant;  that  as  be- 
tween Healey  and  the  defendant  there  existed 
no  contract,  either  express  or  implied  in  fact, 
upon  which  the  relation  of  master  and  servant 
could  be  established  or  prediqate^.  In  addi- 
tion to  the  foregoing  general  finding,  the  jury 
could  find  specially  that  Healey  was  hired, 
paid,  directed,  instructed,  advised  and  con- 
trolled in  the  performance  of  his  work  by 
Professor  Adams;  that  the  defendant  never 
paid  him,  nor  before  the  accident  claimed 
that  in  paying  Adams  it  was  indirectly  pay- 
ing Healey  as  its  servant;  that  it  had  never 
given  Healey  any  direction  or  suggestion,  or 
asserted  the  right  to  control  him  in  the  per- 
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formance  of  the  work  which  Adams  had  sent 
him  to  do,  or  claimed  that  he  was  bound  to 
obey,  as  its  servant,  any  proper  order.  Under 
such  finding,  if  made,  Adams  was  an  inde- 
pendent contractor,  doing  his  own  work  in  his 
own  way,  save  so  far  as  the  terms  of  his  con- 
tract otherwise  provided." 

In  Weilbacher  v.  J.  W.  Putts  Co.  123  Md. 
249,  Ann.  Cas.  1916G  116,  91  Atl.  343,  an  ac- 
tion for  injuries  to  the  servant  of  one  who 
had  contracted  to  paint  the  exterior  wood  and 
metal  work  of  a  building,  brought  against 
the  owner  of  the  building,  the  court  said: 
"The  first  and  amended  second  counts  of  the 
declaratioir  declare  that  the  injury  com- 
plained of  was  caused  by  the  negligence  of  the 
defendant's  servant  in  failing  to  make  the 
stage  or  scaffold  fast  by  'proper  guy  lines' 
and  in  neglecting  to  'properly  fasten'  the 
scaffold  'with  guy  lines.'  The  evidence  shows 
that  the  accident  was,  as  alleged,  due  to  the 
fact  that  the  guy  lines  were  not  properly 
fastened  or,  as  the  witness  expressed  it,  were 
not  tied  tight  enough'  but  it  also  shows  that 
the  work  was  not  done  by  the  defendant  but 
by  Crooks,  Zick  &  Co.,  who  contracted  to  do  it 
and  furnish  the  appliances  and  employed  the 
labor  for  that  purpose,  and  that  the  defend- 
ant did  not  have  supervision  of  the  work  or 
any  control  over  the  men  engaged  in  it.  The 
negligence  of  which  the  plaintiff  complains  in 
the  first  two  counts  was  not,  therefore,  the 
negligence  of  the  defendant  or  its  servants, 
but  the  negligence  of  the  servants  of  an  in- 
dependent contractor,  for  which  the  defendant 
is  not  liable,  unless  the  injury  to  the  plain- 
tiff resulted  from  its  disregard  or  neglect  of 
some  duty  that  it  owed  to  her  and  other  per- 
sons using  the  sidewalk  on  which  she  was 
injured." 

In  Borderland  Coal  Co.  v.  Small,  160  Ky. 
738,  170  S.  W.  8,  wherein  it  was  contended 
that  a  head  miner  who  employed  his  own  help 
was  an  independent  contractor,  the  court 
said:  'The  defense  that  the  relation  of  mas- 
ter and  servant  did  not  exist  is  not  well 
laid.  Although  Charles  had  been  employed 
by  Small  as  his  helper,  Charles  was  neverthe- 
less in  the  service  of  the  company,  who  not 
only  paid  him,  but,  under  the  evidence,  had 
the  right  to  discharge  him.  It  is  quite  com- 
mon for  head  miners  to  employ  assistants  or 
helpers,  who  stand  in  the  same  relation  to 
the  mine  owner  and  the  mine  boss  as  the 
head  miner  stands.  It  is  the  duty  of  the 
mine  owner  to  protect  the  helpers  in  every 
way,  and  to  precisely  the  same  extent  as  he 
should  protect  the  head  miners.  In  such 
cases  the  head  miner  or  workman  is  not  an 
independent  contractor,  but  a  servant  whose 
compensation  depends  upon  the  amount  of 
coal  he  gets  out;  and  while  he  pays  his 
helpers,  their  pay  is  taken  out  of  his  pay. 
And,  where  both  are  subject  to  the  control  of 
the  mine  owner,  as  here,  they  are  equally 
his  servants." 


In  White  ▼.  Olive  HiU  Fire  Brick  Co.  169 
Ky.  834,  185  S.  W.  107,  in  holding  that  oae 
Abrams   was   an   Independent  contractor    by 
virtue  of  a  contract  to  plaster  a  building,  the 
court  said:    "The  uncontradicted  evidence  is 
that  the  plaintiff  and  other  plasterers  were 
employed  by  Abrams,  who  directed  and  con- 
trolled the  work  in  which  they  were  engaged. 
That  Abrams,  previous  to  his  employment  of 
these  plasterers,  made  a  contract  with  the  fire 
brick  company  by  which  he  was  to  receive  so 
much  a  yard  for  the  plastering;  that  he  fixed 
the  price  to  be  paid  the  plasterers  under  con- 
tract with  them,  and  that  the  fire  brick  com- 
pany did  not  hire  or  have  authority  to  dis- 
charge or  in  any  way  control  them;  that  the 
fire  brick  company,  under  its  contract  with 
Abrams,  furnished  all  the  material  as  well 
as  the  timber  used  in  making  the  scaffolds; 
that  the  plasterers,  under  the  contract  be- 
tween the  company  and  Abrams,  were  paid  by 
the    company    according    to    the    time    they. 
worked,  the  record  of  which  time  was  fur- 
nished to  the  company  by  Abrams;  that  the 
payments  made  to  the  employees  of  Abrams 
by  the  fire  brick  company  were  charged  to 
his  account,  and  the  company  received  credit 
in  its  settlements  with  Abrams  for  what  it 
paid  out;  that  a  man  named  Sims  was  the 
foreman  of  some  other  work  which  the  com- 
pany was  doing  at  the  same  time  this  plas- 
tering was  being  done  and  occasionally  the 
men  working  for  Abrams,  when  he  had  noth- 
ing for  them  to  do,  would  work  for  the  com- 
pany   under    Sims,    and    occasionally,    when 
Abrams  needed  the  help  outside  of  the  men 
he  had  employed,  this  help  would  be  furnished 
by  the  company,  and  the  price  of  the  labor 
so  furnished  charged  to  Abrams ;  that  Abrams 
was  doing  the  plastering  according  to  speci- 
fications furnished  for  the  work;  that  Hitch- 
ins,  the  general  superintendent  for  the  com- 
pany, would  go  about  the  place  where   the 
plasterers   were   working    probably    twice    a 
day,  some  days  not  at  all,  and  that  once  or 
perhaps  twice  during  the  progress  of  the  work 
Hitchins  made  some  objection  to  the  manner 
in  which  it  was  being  done  or  to  the  manner 
in  which  the  material  was  being  mixed,  and 
directed  how  it  should  be  done;  that  Abrams 
was   insolvent,  while  the  company  was   sol- 
vent; that  Abrams  was  doing  the  work  at  a 
less  price  per  yard  than  it  could  reasonably 
be  done  for;   that  Abrams  had  also  a  con- 
tract to  do  some  concrete  work  for  the  com- 
pany, and  had  been  employed  by  it  on  dif- 
ferent occasions  to  look  after  work.     We  have 
stated  the  substance  of  the  evidence  intro- 
duced for  both  parties,  and  there  is  really 
no  conflict  In  it.     It  shows,  as  we  think,  very 
clearly  that  Abrams  was  an  independent  con- 
tractor.    There    are    some    circumstances    to 
which  counsel  for  appellant  attaches  import- 
ance on  the  theory  that  they  tended  to  show 
that  Abrams  was  merelv  a  boss  or  foreman 
for  the  brick  company,  and  not  an  independent 
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contractor.  The  circumstances  are  that  Ab- 
rams  was  doing  the  work  for  a  less  sum  than 
it  could  reasonably  be  done  for;  that,  when 
the  plasterers  for  any  reason  did  not  have 
any  plastering  to  do  during  the  progress  of 
the  work,  they  put  in  the  time '  working  for 
the  brick  company;  that  when  Abrams  need- 
ed help  to  assist  in  the  plastering,  the  brick 
company's  men  performed  the  service  needed; 
that  the  plasterers  employed  by  Abrams  were 
paid  by  the  brick  company;  that  Hitchins, 
the  general  superintendent  of  the  brick  com- 
pany, occasionally  during  the  progress  of  the 
work  made  some  objections  to  the  manner  in 
which  it  was  being  done;  that  the  company 
furnished  the  material.  But  these  circum- 
stances we  do  not  think  at  all  sufficient  to 
show  that  the  contract  between  Abrams  and 
the  company  was  a  mere  device  to  relieve 
the  company  from  responsibility,  or  to  over- 
come the  direct  and  uncontradicted  evidence 
we  have  set  out,  nor  do  we  think  thev  were 
of  sufiScient  probative  value  to  take  the  case 
to  the  jury.  There  seems  to  us  no  reason 
\fchy  the  owner  of  property  may  not  make  a 
contract  with  an  independent  contractor  un- 
der the  terms  of  which  all  these  things  that 
the  brick  company  did  might  not  be  done 
without  charging  the  relation-  of  the  parties 
or  converting  the  independent  contractor  into 
a  boss  or  foreman  for  the  owner.  Whether 
a  person  is  an  independent  contractor  or  not 
is  of  course  to  be  determined  by  a  considera- 
tion of  all  the  facts  and  circumstances  proven 
in  the  case;  but,  after  giving  to  the  record 
careful  consideration,  we  have  reached  the 
conclusion  that  under  all  the  authorities  the 
facts  and  circumstances  fail  to  show  that 
Abrams  was  not  an  independent  contractor." 
In  Merron  v.  Fessenden,  77  N  H  77,  87 
Atl.  248,  wherein  it  appeared  that  the  plain- 
tiff "was  hired  and  paid  by  one  Platts,  who 
had  a  contract  to  use  the  defendant's  premises 
and  machinery  in  getting  out  kit  heads  for 
them  and  was  paid  a  certain  price  per  thou- 
sand heads  for  his  product,"  the  court  said: 
"All  the  substantial  evidence  as  to  the  rela- 
tion of  the  parties  came  from  the  witness 
Platts.  From  this  it  conclusively  appears 
that  he  was  an  independent  contractor.  He 
was  paid  by  the  piece  for  the  work  done  in 
his  room.  He  hired  and  discharged  his  em- 
ployees at  pleasure,  fixed  and  paid  their  com- 
pensation, and  directed  and  controlled  them 
in  their  work.  The  defendants  had  no  con- 
trol over  or  direct  relations  with  them.  This 
evidence  was  introduced  by  the  plaintiff  and 
was  in  no  wav  contradicted.  The  mere  sur- 
mise  of  a  person  who  had  observed  the  course 
of  business  in  the  shop,  that  Platts  was  a 
foreman  for  the  defendant  comes  to  nothing, 
for  the  witness  testified  that  he  had  no  knowl- 
edge on  the  subject.  Upon  this  evidence  the 
conclusion  could  not  be  reached  that  the 
plaintiff  was  the  defendant's  servant." 
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In  Raxworthy  v.  Heisen,  191  HI.  App.  457, 
a  suit  to  recover  damages  for  the  death  of  the 
plaintiiTs  intestate  which  resulted  from  the 
breaking  of  a  cable  used  as  a  guy  line  for 
the  mast  of  a  derrick,  thus  causing  the  fall 
of  a  stone  that  was  being  hoisted  in  the 
course  of  building  construction,  in  holding 
that  the  defendant  Shand  was  an  independ- 
ent contractor,  the  court  said:  "The  agree- 
ment between  Heisen  and  Shand  was  in  writ- 
ing and  purports  to  have  been  entered  into 
by  Heisen  as  ov^Tier  and  party  of  the  first 
part,  and  Shand  as  'stone-setting  contrac- 
tor' and  party  of  the  second  part.  The  ma- 
terial parts  thereof  for  determining  the  re- 
lation of  the  parties  read:  'That  the  party  of 
the  second  part  shall  furnish  all  labor,  ma- 
terials, tools,  derricks,  power,  etc.,  for  the 
setting  of  the  cut  stone  on  the  building 
.  .  .  also  the  stone-setting  contractor 
agrees  to  supply  all  anchors  for  all  the  cut 
stone  set  by  him.  ...  It  is  understood 
and  agreed  by  the  owner  that  all  stone  must 
be  fitted  for  the  iron  work  by  the  stone- 
cutter contractor;  also  the  owner  agrees  to 
furnish  on  the  mortar  boards,  ready  for  use, 
all  necessary  mortar  for  stone-setting.'  The 
contract  also  provides  for  a  stipulated  sum 
for  such  work,  for  its  prompt  dispatch,  and 
that  the  owner  may  take  possession  and  com- 
plete the  work  in  case  said  contractor  neg- 
lects or  abandons  it.  A  supplemental  writ- 
ten agreement  provides  that  Shand  shall  set 
the  stone  in  twenty-five  panels  on  the  build- 
ing providing  the  panel  stones  were  delivered 
in  front  of  each  opening  where  they  belonged, 
the  cutting  of  stone  and  brick  to  be  done  by 
others.  The  relationship  between  Heisen  and 
Shand  was  to  be  determined  as  a  matter  of 
law  from  the  terms  of  their  contract.  Pio- 
reer  Fireproof  Constr.  Co  v.  Hansen,  176 
111.  100;  Foster  v  Chicago,  197  111.  264. 
which  hardly  admits  of  any  other  construc- 
tion than  that  Shand  was  an  independent 
contractor  to  do  the  stone -setting,  and  such 
construction  is  borne  out  by  conclusive  evi- 
dence that  Shand  hired,  paid,  controlled,  di- 
rected and  discharged  the  men  employed  in 
the  stone-setting,  and  that  neither  he  nor 
they  were  under  the  direction  or  control  of 
Heisen  or  his  agents." 

8.  Right  to  Terminate  Contract. 

The  fact  that  the  employer  may  at  any 
time  terminate  the  performance  of  the  work 
by  discharging  the  employee  is  of  consider- 
able weight  as  tending  to  show  that  the  em- 
ployee is  not  an  independent  contractor,  but 
the  relation  of  independent  contractor  is  gen- 
erally not  affected  by  a  provision  that  in  case 
of  failure  to  perform  properly  the  employer 
can  take  over  the  contract  and  complete  it. 
Tuttle  V.  Embury-Martin  Lumber  Co.  report- 
ed in  full,  post,  this  volume,  at  page  664. 
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Aarens  v.  Great  Northern  R.  Co.  129  Minn. 
467,  152  N.  W.  866;  Gadsden  v.  Craft,  173 
N.  C.  418,  92  S.  E.  174;  Evans  v.  Dare  Lum- 
ber Co.  (N.  C.)  93  S.  E.  430;  Madix  v.  Hoch- 
greve  Brewing  Co.  154  Wis.  448,  143  N.  W. 
189.  See  also  Gall  v.  Detroit  Journal  Co. 
191  Mich.  405,  158  N.  W.  36.  Compare  Wil- 
son V.  Nelson  (Okla.)  153  Pac.  1179.  And 
see  the  reported  case. 

Thus  in  Evans  v.  Dare  Lumber  Co.  supra, 
it  was  said:  "The  only  defense  the  defendant 
attempted  to  set  up  was  that  Tony  Spruill, 
who  hired  the  boy  and  paid  him,  was  an  in- 
dependent contractor.  In  Wiswall  v.  Brin- 
son,  32  N.  C.  554,  Pearson,  C.  J.,  in  holding 
that  the  owner  of  a  house,  who  contracted 
with  another  to  remove  it  (the  contractor 
employing  his  own  hands  and  being  paid  by 
the  job),  is  liable  for  the  negligence  of  the 
contractor,  whereby  a  third  person  was  in- 
jured, said  that  the  rule  excepting  an  em- 
ployer from  liability  for  the  acts  of  those 
who  work  under  his  employment  is  restrict- 
ed to  those  who  exercise  an  independent  call- 
ing. In  this  case  the  employer  had  power  to 
terminate  Spruill's  employment  at  any  time. 
This  gave  the  defendant  potential  control 
over  him,  and  is  conclusive  that  Spruill  was 
not  an  independent  contractor,  for  whose  neg- 
ligence the  defendant  was  not  responsible. 
It  is  said  in  14  K.  C.  L.  72,  that  it  is  idle 
and  vain  to  assert  that  an  employee  is  an 
independent  contractor  because  he  has  the 
8ole  right  to  hire  and  discharge  his  help 
when  his  own  employer  has  the  unquestioned 
right  to  terminate  the  contractor's  employ- 
ment at  will." 

In  Madix  v.  Hochgreve  Brewing  Co.  154 
Wis  448,  143  N.  W.  189,  in  which  it  ap- 
peared that  one  Schmidt  was  employed  to  do 
masonry  work  for  a  brewing  company,  the 
court  said :  "We  find  that  Schmidt  was  work- 
ing for  stated  wages;  that  the  ultimate  right 
of  direction  and  control  was  reserved  in  the 
defendant;  that  Schmidt  was  not  responsible 
for  any  specified  result,  and  might  have  been 
discharged  at  any  time  without  breach  of 
contract;  that  his  discharge  would  operate  to 
discharge  the  men  hired  by  him;  that  the 
defendant  might  stop  the  work  at  any  time  or 
materially  change  the  plan  or  extent  thereof 
without  in  any  way  rendering  itself  liable 
to  Schmidt  for  any  damages.  The  only  two 
sufficient  indicia  that  Schmidt  sustained 
the  relation  of  an  independent  contractor  were 
that  he  undoubtedly  had.  up  to  the  time  of 
plaintiff's  injury,  actually  controlled  the  de- 
tails of  the  work  and  was  carrying  on  the 
business  of  a  mason.  But  when  all  the  cir- 
cumstances of  the  manner  in  which  the  work 
was  done  are  considered,  and  it  is  remembered 
that  the  defendant  claimed  the  right  to  de- 
termine how  the  work  should  be  done  in  case 
of  a  disagreement,  though  such  right  had  not 
hern  exercised,  it  must  be  held,  within  the 


above  authorities  and  the  rule  annotmced 
in  the  case  of  Rankel  v.  Buckstaff-Edwarda 
Co.  138  Wis.  442,  120  X.  W.  269,  that 
Schmidt  was  a  servant  and  not  an  independ- 
ent contractor.  The  latter  case  Is  almost 
identical  with  the  present  one.  Bv  a  refer- 
ence  to  the  printed  case  therein,  page  42,  it 
will  be  seen  that  Heidlinger  was  a  carpenter 
and  builder  and  held  himself  out  as  a  con- 
tractor in  that  line  of  work,  just  as  Schmidt 
did  in  mason  work  in  the  case  at  bar.  See 
also  Hiroux  v.  Baum,  137  Wis.  197,  118  X. 
W.  533,  and  Murphy  v,  Herold  Co.  137  Wis. 
609,  119  X.  W.  294.  Both  on  principle  and 
authority,  therefore,  it  must  be  held  that  the 
trial  court  erred  when  it  directed  a  nonsuit 
on  the  ground  that  Schmidt  was  an  inde- 
pendent contractor.  Upon  the  evidei^ce  as  it 
stood  at  the  close  of  plaintiff's  case  the  trial 
court  should  have  held  that  the  relation  of 
master  and  servant  existed  between  defend- 
ant and  Schmidt." 

In  Aarens  v.  Great  Northern  R.  Co.  129 
Minn.   467,  152  N.  W.  866,  wherein  it  ap- 
peared that  the  Evensta  company  contracted 
to  construct  a  hotel  building  for  the  defend- 
ant railroad,  the  court  said:     "We  are  con- 
strained to  hold  that,  under  the  terms  of  the 
contract  between    the   Evensta   Co.    and   the 
defendant,  the  Evensta  Co.  was  not  an  inde- 
pendent contractor,  and  that  the  doctrine  of 
respondeat  superior  applies.    It  appears  that 
the  defendant  had  control  over  the  Evensta 
Co.  not  only  in  the  time,  place  and  manner 
of  doing  the  work,  but  over  the  work  itself 
and    over    the    servants    employed    therein. 
The   Evensta   Co.   was   not   only   chargeable 
with  the  result  of  the  work,  but  under  the 
terms  of  the  agreement  the  work  could  be 
stopped  at  any  time,  the  contractor  having 
no   recourse  except   compensation,   measured 
by  a  percentage  of  the  amount  expended  up 
to  the  time  that  the  work  was  stopped.    The 
defendant  did  not  agree  to  do  any  particular 
amount  of  construction  at  any  time  or  place, 
nor  did  it  agree  to  furnish  any  particular 
plans  or  specifications  for  any  building,  nor 
did  it  agree  that  the  work  should,  be  com- 
menced  at   any   particular   time;    indeed,  it 
appears  that  all  of  these  matters  were  left 
in  the  sole  control  and  judgment  and  discre- 
tion of   the  defendant   itself.     The   Evensta  • 
Co.,  under  this  contract,  had  no  legal  ri^ht 
to  demand  that  the  defendant  do  any  con- 
struction  whatsoever.     Under  these  circum- 
stances, taking  the   instrument  by   its  four 
comers,  we  cannot   say   that  the  provision 
that  time  is  of  the  essence  of  the  agreement 
or  that  the  work  should  be  completed  before 
a  certain  date,  in  any  way  change  the  effect 
of  the  more  specific  provisions  regarding  the 
time,  place  and  manner  of  doing  the  work; 
the  amount  of  work  to  be  done;  the  furnish- 
ing of  materials;  the  discharging  of  employ- 
ees; the  stopping  of  the  work  altogether;  the 
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taking  over  of  the  work  by  defendant  and 
the  right  to  have  the  work  done  under  plans, 
specifications  or  even  instructions,  at  the  op- 
tion of  the  defendant.  Defendant  had  the 
right  to  control  the  conduct  of  the  Evensta 
Co.  as  to  time,  place  and  manner  of  doing 
the  work,  and  within  the  doctrine  of  the 
cases  above  cited,  the  Evensta  Co.  was  not 
an  independent  contractor." 

9.  Right  to  Have  Wore  Pehfobmkd  Accobd- 

iNG  TO  Prescbibed  Rules. 

A  etipulatioB  in  a  contract  requiring  th<e 
work  to  be  performed  according  to  the  rules 
applicable  to  employees  generally  is  not  such 
a  reservation  of  control  as  necessarily  to 
constitute  the  employee  a  mere  servant. 
Woodward  Iron  Co.  v.  Wade,  192  Ala.  651, 
68  8o.  1008,  wherein  it  was  held  that  an  old 
and  experienced  miner  who  contracted  with 
the  defendant's  ''bank  boss"  to  drive  a  certain 
neading  from  the  main  entry  of  defendant's 
coal  mine,  for  which  such  miner  was  paid  by 
the  year  for  the  rock  and  coal  removed,  hir- 
ing his  own  help  and  doing  the  work  in  his 
own  way,  except  that  he  was  responsible  to 
the  company  for  performing  the  work  accord- 
ing to  the  rules  and  regulations  of  the  mine, 
was  an  independent  contractor,  with  respect 
to  the  driving  of  this  entry  and  its  comple- 
tion according  to  the  contract  and  when  he 
was  injured  while  making  changes  required 
by  the  "bank  boss,"  in  accordance  with  the 
contract. 

10.  Right  to  Have  Wobk   Pebfobmed  Ac- 
cording TO  Plans  and  SapECiFiCATioNS. 

« 

The  fact  that  work  is  to  be  done  accord- 
ing to  plans  and  specifications  does  not  con- 
stitute a  person  employed  to  do  the  same  a 
servant.  Arkansas  T>and,  etc.  Go.  v.  Secrist, 
118  Ark.  .561,  177  S.  W.  37;  See  v.  Leidecker, 
152  Ky.  724,  164  S.  W.  10;  R.  C.  H.  Coving- 
ton Co.  v.  Masonic  Temple  Co.  176  Ky.  729, 
197  S.  W.  420;  Louisville,  etc.  R.  Co.  v. 
Xewland  (Ky.)  195  S.  W.  415;  Lutenbacher 
V.  Mitchell-Borne  Constr.  Co.  1.36  La.  805, 
67  So.  888;  Clark  v.  Tall  Timber  Lumber 
Co.  140  La.  380,  73  So.  239;  Bacon  v.  Cand- 
ler, 181  Mich.  372,  148  N.  W^  194;  Vogh  v. 
P.  C.  Geer  Co.  171  N.  C.  672,  88  S.  E.  874 ; 
Kwing  V.  Litzmann  (Tex.)  188  S.  W.  742; 
Smith  V.  Ulen,  28  West.  L,  Rep.  133.  See 
also  Julius  Keller  Constr.  Co.  v.  Herkless, 
59  Ind.  App.  472,  109  N.  E.  797. 

Thus  in  Lutenbacher  v.  Mitchell-Borne 
Constr.  Co.  supra,  it  was  said:  "The  Mitchell- 
Borne  Construction  Company,  competent  con- 
tractors, engaged  in  an  independent  business, 
undertook  to  build  the  canal  and  syphon  in 
question,  with  its  own  materials,  and  with  its 
own  laborers;  by  specific  agreement,  it  was 
to  furnish  both.     It  represented  the  will  of 
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the  board  as  to  the  result  of  the  work,  but 
not  as  to  the  means  of  doing  it.  The  men, 
the  machinery,  and  the  details  were  all  un- 
der the  control  of  the  company.  The  board 
could  not  employ  workmen  for  the  company 
or  direct  the  work  or  men  employed  by  it. 
The  board  could  not  select  the  tools  and  ap« 
pliances  to  be  used,  or  require  them  to  be 
used  in  any  particular  way  at  any  particu' 
lar  time.  The  will  of  the  contractor,  and 
not  of  the  board,  controlled  in  these  respects. 
The  stipulations  to  secure  faithful  compliance 
with  the  specifications  on  the  part  of  the 
contractor  do  not  make  it  a  servant  of  the 
board." 

In  Louisville,  etc.  R.  Co.  v.  Newland  (Ky.) 
195  8.  W.  415,  an  action  for  damages  sus- 
tained by  the  plaintiff  while  engag«>d  in  blast- 
ing work  for  the  defendant,  wherein  the 
plaintiff's  case  was  predicated  on  the  claim 
that  he  was  a  servant  of  the  defendant  al- 
though he  was  doing  the  work  under  a  con- 
tract, the  court  said:  **The  rule  is  that  one 
who  contracts  to  do  a  specific  piece  of  work, 
furnishing  his  own  assistants,  and  executing 
the  work  entirely  in  accordance  with  his  own 
ideas,  or  in  accordance  with  a  plan  previous- 
ly given  to  him  by  the  person  for  whom  the 
work  is  done,  without  being  subject  to  the 
orders  of  the  latter  in  respect  to  the  details 
of  the  work,  is  an  independent  contractor, 
and  not  a  servant.  See  v.  Leidecker,  152 
Ky.  724,  154  S.  W.  10.  On  the  other  hand, 
the  relation  of  master  and  servant  exists 
whenever  the  employer  retains  the  right  to 
direct  the  manner  in  which  the  business  shall 
be  done,  as  well  as  the  result  to  be  accom- 
plished, or,  in  other  words,  'not  only  what 
shall  be  done,  but  how  it  shall  be  done.' 
Singer  Mfg.  Co.  v.  Rahn,  182  U.  S.  518,  10 
S.  Ct.  175,  33  U.  S.  (L.  ed.)  440;  Williams 
v.  National  Cash  Raster  Co.  157  Ky.  836, 
164  S.  W.  112.  Here  plaintiff  was  engaged 
in  the  business  of  a  contractor.  It  is  con- 
ceded that  in  drilling  the  holes  he  was  an 
independent  contractor,  but  insisted  that 
when  he  undertook  the  work  of  blasting  he 
became  a  servant  of  the  defendant.  While  it 
is  true  that  plaintiff  and  his  nephew  say 
that  plaintiff  was  subject  to  the  directions 
of  Applegate,  who  told  him  exactly  how  to 
do  the  work,  yet,  when  asked  to  tell  what 
these  directions  were,  plaintiff  said  that  Ap- 
plegate told  him  'to  put  in  so  many  sticks  of 
dynamite  for  the  first  spring  and  so  many 
for  the  second  and  so  many  for  the  third, 
and  so  on,'  and  then,  'to  shoot  them;  '  and 
his  nephew  said,  'He  (Applegate)  told  us 
how  many  to  put  in,  as  I  have  stated  before; 
and  if  he  seen  we  wasn't  doing  it  according, 
to  the  way  that  he  wanted  it  done,  that  he 
had  the  right  and  the  authority  to  stop  us.' 
In  other  words,  Applegate  merely  specified, 
the  extent  of  the  charge  to  be  used  in  blast- 
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ing.  The  purpose  of  the  work  was  to  change 
the  physical  condition  of  the  fill  so  as  to 
prevent  it  from  slipping.  Hence  the  mere 
firing  of  the  shots  was  not  the  object  sought 
by  the  company,  but  the  blasting  of  the  holes 
with  charges  of  dynamite. sufficient  to  prove 
effective  for  the  purpose  intended.  Every 
contract  reserves  to  the  employer  the  right 
to  see  that  the  contract  is  performed  accord- 
ing to  the  specifications.  The  relation  of 
master  and  servant  is  not  inferable  from  the 
reservation  of  powers  which  do  not  deprive 
the  contractor  of  his  right  to  do  the  work 
according  to  his  own  initiative  so  long  as  he 
does  it  in  accordance  with  the  contract.  14 
R.  C.  L.  section  4,  page  68.  Here  the  direc- 
tions with  reference  to  the  particular 
'springs'  and  the  amount  of  dynamite  to  be 
used  in  each  ^spring*  were  mere  speciftca- 
tions  intended  to  accomplish  a  particular  re- 
sult, and  the  fact  that  the  company  riBserved 
the  right  to  end  the  contract  if  the  work  was 
not  done  according  to  the  specifications,  does 
not  tend  to  show  that  it  reserved  any  con- 
trol over  plaintiff  as  to  the  manner  of  do- 
ing the  work.  The  only  control  reserved  was 
the  right  to  demand  that  the  plaintiff  should 
fire  only  such  blasts  as  were  prepared  in  ac- 
cordance with  the  directions  which  consti- 
tuted a  part  of  the  contract.  Upon  this 
showing  the  court  concludes  that  the  evi- 
dence tending  to  show  that  plaintiff  was  a 
servant  of  the  defendant  was  insufficient  to 
take  the  case  to  the  jury,  and  that  the  trial 
court  should  have  held,  as  a  matter  of  law, 
that  he  was  an  independent  contractor." 

In  Bacon  v.  Candler,  181  Mich.  372,  148 
N.  W.  194,  the  action  was  for  injuries  re- 
ceived by  a  pedestrian  from  a  ladder  which 
was  leaning  against  a  store  and  blew  over 
and  struck  him  on  the  head.  The  ladder  was 
being  used  by  an  employee  of  the  defendants 
Candler  &  Co.  in  working  on  a  galvanized 
iron  cornice.  The  court  said:  "Were  Candler 
A  Co.  independent  contractors?  The  court 
held  that,  if  there  were  any  actionable  negli- 
gence, the  Vinton  Company  must  be  charged 
with  it,  thereby  holding,  in  effect,  that  Cand- 
ler A  Co.  were  not  independent  contractors. 
The  testimony  in  the  record  bearing  upon 
the  question  of  what  the  contract  was  is 
somewhat  meager,  but  from  what  does 
appear  we  are  led  to  the  conclusion  that  de- 
fendant Candler  A  Co.  were  independent  con- 
tractors. It  is  shown  that  the  Vinton  Com- 
pany advertised  for  bids  for  the  construction 
of  the  galvanized  iron  cornice  over  the  show 
windows  according  to  plans  and  specifica- 
tions; that  Candler  A  Co.  aubmitted  a  bid 
and  it  was  accepted.  It  appears  that  Cand- 
ler A  Co.'s  contract  included  the  furnishing 
of  the  materials  and  the  labor  and  was  to  be 
done  for  a  fixed  price.  There  is  no  showing 
that  the  Vinton  Company  reserved  the  right 
to  control  in  any  manner  the  execution  of 


the  work,  or  that  any  attempt  was  made  to 
do  BO.  It  reserved  the  right  of  supervision, 
but,  we  think,  only  aa  to  results.  The  reser- 
vation of  the  right  by  the  Vinton  Company  to 
see  that  the  work  was  executed  in  accord- 
ance with  the  plans  and  specifications  would 
not  make  it  liable  for  the  negligent  manner 
in  which  it  was  done." 

Till,  Furnishing  of  Materials  or  Tools 
as  Test  of  Independence. 

The  fact  that  an  employee  by  his  contract 
with  his  employer  is  bound  to  furnish  the 
materials  or  tools  with  which  the  work  shall 
be  done  affords  but  little  light  on  the  ques- 
tion of  his  independence,  but  such  fact  has  in 
some  cases  been  referred  to  as  tending  to 
show  independence.  The  Satilla,  235  Fed. 
58,  148  C.  C.  A.  552,  affirming  decree  221 
Fed.  949;  Hubbard  v.  Coffin,  191  Ala.  494, 
67  So.  697;  Majors  v.  Connor,  162  Cal.  131, 
121  Pac.  371;  Ennis  v.  Baumann  Rubber  Co. 
91  Conn.  425,  99  Atl.  1031;  Fell  y.  Chicago 
Bldg.  etc  Constr.  Co.  187  111.  App.  286, 
288;  Maughlelle  v.  Price,  99  Kan.  412,  161 
Pac.  907;  Wells  v.  W.  G.  Duncan  Coal  Co. 
167  Ky.  196,  162  S.  W.  821;  WeUbacher  v. 
J.  'W.  Putts  Co.  123  Md.  249,  Ann.  Gas. 
1916C  115,  91  Atl.  343;  Bacon  v.  Candler, 
181  Mich.  372,  148  N.  W.  194;  Aarens  v. 
Great  Northern  R.  Co.  129  Minn.  467,  152  X. 
W.  866;  Ewing  v.  Litzmann  (Tex.)  188  S.  W. 
742;  Dayton  v.  Free,  46  Utah  277,  148  Pac. 
408;  Bowen  v.  Smyth,  68  Wash.  513,  123  Pac. 
1016.  See  also  Philadelphia,  etc.  R.  Co.  v. 
Karr,  38  App.  Cas.  (D.  C.)  193;  Raxworthy 
V.  Heisen,  191  111.  App.  457;  Marion  Sh>e 
Co.  V.  Eppley,  181  Ind.  219,  Ann.  Cas.  191dD 
220,  104  N.  £.  65. 

IX.  Mode  of  Payment  as  Test  of  Inde- 
pendence. 

The  mode  of  payment  for  the  work  to  be 
done  is  an  important  element  to  be  consid- 
ered in  determining  whether  the  employee  is 
an  independent  contractor,  but  is  not  con- 
trolling. 

United  States. — ^Maryland  v.  General  Steve- 
doring Co.  213  Fed.  51,  decree  affirmed  in 
Joseph  R.  Foard  Co.  v.  Maryland,  219  Fed. 
827,  135  C.  C.  A.  497;  Lehigh  Valley  Coal 
Co.  V.  Yensavage,  218  Fed.  547,  134  C.  C.  A- 
275. 

A(a5(»m4».— Hubbard  v.*  Coffin,  191  Ala.  494, 
67  So.  679. 

Califomia, — Majors  v.  Connor,  162  Cal. 
131,  121  Pac.  371.  See  also  Winslow  v.  Glen- 
dale  Light,  etc.  Co.  164  Cal.  688,  130  Pac. 
427. 

Colorado, — Anderson  v.  Dailey,  25  Colo. 
App.  175,  136  Pac.  461. 

IlUnois, — See  Brown  v.  Leppo,  194  111.  App. 
243. 
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Indiana. — See  Marion  Shoe  Co.  v.  Eppley, 
181  In<L  219,  Ann.  Cas.  1916D  220,  104  N. 
£.  65. 

Iowa, — ^Frisbee  ▼.  Hawkeye  Land  Co.  170 
la.  640,  163  N.  W.  86. 

Kentucky, — See  Borderland  Coal  Co.  v. 
SmaU,  160  Ky.  738,  170  S.  W.  8;  Bon  Jellico 
Coal  Co.  V.  Murphy,  161  Ky.  460,  171  S.  W. 
160. 

Ifaine.-!— Pooler  v.  Sargent  Lumber  Co.  113 
Me.  426,  94  Atl.  764,  L.R.A.  1916F  1126. 

MasBoehusetia. — ^Healey  v.  American  Tool 
etc.  Co.  220  Mass.  236,  107  N.  £.  977. 

Michigan. — Gall  v.  Detroit  Journal  Co. 
191  Mich.  36,  168  N.  W.  406.  See  also  Bacon 
V.  Candler,  181  Mich.  372,  148  N.  W.  194. 

Miftnesota. — Resnikoff  v.  Friedman,  124 
Minn.  3-43,  144  N.  W.  1096. 

MofUtmck. — See  Mclnnes  v.  Republic  Coal 
Co.  49  Mont.  112,  140  Pac.  236. 

New  Hampshire. — ^Merron  v.  Fessenden,  77 
N.  H.  77,  87  Atl.  248. 

North  Dakota. — Ruehl  v.  Lidgerwood  Rural 
Telephone  Co.  23  N.  D.  6,  Ann.  Cas.  1914C 
680,  136  N.  W.  793. 

Oklahoma^ — Compare  Chicago,  etc.  R.  Co. 
V.  Bennett,  36  Okla.  368,  128  Pac.  70.1. 

Oregon. — Tlarvey  v.  Corbett,  77  Ore.  61, 
150  Pac.  263;  Cauldwell  v.  Bingham,,  etc.  Co. 
84  Ore.  267,  155  Pac.  190,  163  Pac.  827. 

Tennessee. — ^Kuoxville  Table,  etc.  Co.  v. 
Kerr,  130  Tenn.  159,  169  S.  W.  623. 

Washington. — Simila  v.  Northwestern  Imp. 
Co.  73  Wash.  285,  131  Pac.  831. 

West  Virginia. — ^Voeckler  v.  Stroehmann's 
Vienna  Bakery,  76  W.  Va.  384,  Ann.  Cas. 
1917A  813,  83   S.  E.   1025. 

Wisconsin. — Sempier  v.  Goemann,  reported 
in  lull,  post,  this  volume,  at  page  670. 

Thus  in  Cauldwell  v.  Bingham,  etc.  Co.  84 
Ore.  257,  156  Pac.  190,  163  Pac.  827,  the  court 
said:  '*The  true  test  of  whether  one  is  a 
mere  servant  or  an  employee  is  not  the  manner 
of  receiving  his  compensation,  but  the  ques- 
tion of  whether  the  details  of  the  work  and 
the  hiring  and  discharging  of  the  employees 
who  are  to  do  the  work  is  to  be  left  to  such 
person."  And  in  Pooler  v.  Sargent  Lumber 
Co.  113  Me.  426.  94  Atl.  754,  L.R.A.1915F 
1125,  it  was  said:  "One  may  be  an  inde- 
pendent contractor,  although  not  to  be  paid 
a  round  sum  for  his  work,  as  when  paid  by 
the  day,  or  the  cost  of  the  work,  and  a  per 
cent** 

X.  Character  of  OcmpaHan  as  Test  of 
Independence. 

The  fact  that  the  employee  is  a  person  in 
a  distinct  independent  occupation  or  calling 
does  not  necessarily  constitute  him  an  inde- 
pendent contractor.  Winters  v.  American 
RadUtor  Co.  128  Minn.  508,  151  N.  W.  277; 
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L.K.A.1915D  476.  Compare  Tuttle  v.  £m- 
bruy-Martin  Lumber  Co.  reported  in  full, 
post,  this  volume  at  page  664. 

Thus  in  the  case  first  cited  it  was  said: 
'The  plaintiff  fell  over  some  radiators  left  on 
the  sidewalk  space  and  was  injured.     This 
action    was    brought    against    the   defendant 
American    Radiator    Co.,    and    another,    for 
damages  sustained  through  such  fall.     The 
case  was  dismissed  as  to  the  radiator  com- 
pany at  the  close  of  the  testimony.    The  plain- 
tiff appeals  from  the  order  denying  her  mo- 
tion for  a  new  trial.    The  American  Radiator 
Co.  sold  these  radiators  t«  one  Stone,  who  as 
contractor  was  constructing  a  residence.     It 
employed  the  Cavanaugh  Transfer  &  Storage 
Co.  to  make  delivery.     The  method  of  their 
doing  business  was  this:  When  the  radiator 
company   wished   material    delivered   by  the 
transfer  company  it  telephoned  it,  giving  the 
place    of    delivery.      The    transfer    company 
routed  its  deliveries  so  as  to  make  an  eco- 
nomical transfer ;  that  is,  it  made  out  a  num- 
ber of  deliveries  which  a  particular  wagon 
on  a  particular  day  could  economically  make 
and   such  wagon   made  the   deliveries.     The 
wagon  took  the  radiators  about  9  o'clock  in 
the  morning.    It  made  a  number  of  other  de- 
liveries coming  within  its  route — in  all  some- 
thing like  eight  or  nine.     About  half  past 
eight  in  the  evening  it  reached  the  premises 
at  which  the  radiators  were  to  be  delivered. 
This  was  the  last  delivery  but  one  for  the 
day.     The  driver  left  the  radiators  on  the 
sidewalk  space  in  front  of  the  lot  adjoining 
the  residence   being   constructed.     In    doing 
thip  he  was  negligent.    The  question  is  wheth- 
er the  transfer  company,  in  making  the  deliv- 
ery, was  the  servant  of  the  respondeat  supe- 
rior, or  an  independent  contractor  for  whose 
acts  it  is  not  liable.    The  defendant  exercised 
no  control  over  the  transfer  company  in  the 
doing  of  the  work.    It  paid  it  an  agreed  com- 
pensation per  hundredweight.     It  used  this 
company  and  other  companies.    The  transfer 
company    exercised    an    independent    calling. 
The  arrangement  between  the  radiator  com- 
pany and  the  transfer  company  was  a  common 
one.    We  are  unable  to  hold  that  the  doctrine 
of  respondeat  superior  applies." 

XI,  Particular  Occupations. 

1.   iNTBODUCyPDRT. 

In  the  following  divisions  of  this  note  the 
cases  wherein  the  independence  of  persons 
performing  work  has  been  passed  on  are  classic 
fied  according  to  the  nature  of  the  industry 
or  occupation  in  which  the  employee  was  en- 
gaged. The  conflicting  decisions  concerning 
the  status  of  persons  performing  similar  work 
are  in  the  main  due  not  to  any  conflict  as  to 
the  rules  applied  but  rather  to  the  varying 
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circumstances  of  the  work  or  the  control  re- 
served  in  the  employer. 

2.  Automobile. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  to  be  an  inde- 
pendent contractor: 

— mechanic  who  took  automobile  to  repair. 
Segler  v.  Callister,  167  Cal.  377,  139  Pac.  819; 
Phillips  V.  Roth,  160  App.  Div.  792,  145  N.  Y. 
S.  745. 

— garage  owner  taking  care  of  car  at  fixed 
rate  per  month.  Schmid  v.  Heath,  173  111. 
App.  649;  Sweetnam  v.  Snow,  187  Mich.  414, 
153  N.  VV.  770,  L.R.A.1916B  767. 

— person  called  in  to  connect  up  steam 
apparatus  of  particular  automobile.  Flower 
V.  Buck,  173  App.  Div.  506,  159  N.  Y.  S.  1042. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  not  to  be  an 
independent  contractor: 

— person  employed  to  remove  automobile 
from  ditch.  Brown  v.  Freeman,  84  N.  J.  L. 
360,  86  Atl.   384. 

— person  hired  to  manage  automobile  race 
under  arrangement  with  state  fair  commis- 
sioners. Arnold  v.  State,  163  App.  Div.  253, 
148  N.  Y.  S.  479. 

3.  BRnx^c. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor : 

— ^person  contracting  for  construction  of 
bridge.  Johnston  v.  Clark,  23  Ont.  W.  Rep. 
196,  7  Dominion  L.  Rep.  361,  4  Ont.  W.  N. 
202. 

For  matters  relating  to  railroad  bridges 
and  trestles,  see  infra,  this  subdivision  19. 
Radlroad. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  not  to  be  an 
independent  contractor: 

— person  contracting  for  construction  of 
bridge.  Gladsden  v.  Craft,  173  N.  C.  418,  92 
S.  E.  174;  Cunningham  v.  Penn  Bridge  Co. 
131  La.  196,  59  So.   119. 

4.   BUILDINO. 

a.  Oenerally. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  to  be  an  inde- 
pendent contractor: 

— person  contracting  for  construction  of 
building.  Fell  v.  Chicago  Bldg.  etc.  Constr. 
Co.  178  111.  App.  286,  288;  Prest-O-Lite  Co.  v. 
Skeel,  182  Ind.  593,  Ann.  Cas.  1917A  474, 
106  N.  E.  365;  Ewing  v.  Litzmann  (Tex.) 
188  S.  W.  742. 

— persons  employed  to  test  fire  escape. 
McOee  v.  Stockton,  62  Ind.  App.  655,  113  N 
E.  388. 


— subcontractors  who  undertook  to  put 
glass  in  storm  window.  Phillips  v.  Roth,  160 
App.  Div.  792,  145  N.  Y.  S.  745. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  not  to  be  an 
independent  contractor: 

— ^person  contracting  for  construction  of 
building.  Aarens  v.  Great  Northern  R.  Co. 
129  Minn.  467,  152  N.  W.  866;  Stockgrowers' 
Bank  v.  Gray,  24  Wyo.  18,  154  Pac.  593; 
Architect,  Manton  v.  Stevens,  170  la.  405, 
153  N.  W.  87 ;  Harvey  v.  Corbett,  77  Ore.  51, 
150  Pac.  263;  Voeckler  v.  Strochmann's  Vi- 
enna Bakery,  75  W.  Va.  384,  Ann.  Caa.  1917A 
813,  83  S.  £.  1025. 

See  also  infra,  this  subdivision,  10.  Exoa- 
vating  or  Filling. 

b.  Altmvtion,  Repair  or  Demolition. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held,  to  be  an  inde- 
pendent contractor : 

— person  who  contracted  to  make  altera- 
tions in  building.  R.  C.  H.  Covington  Co.  v. 
Masonic  Temple  Co.  176  Kv.  729.  197  S.  W. 
420. 

— person  who  contracted  to  tear  down 
building.  Thurston  v.  Kansas  City  Terminal 
R.  Co.  (Mo  )  168  S.  W.  236. 

In  the  following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

— person  who  contracted  to  repair  building 
Paro  V.  VVhitefield  Sav.  Bank,  etc.  Co.  77  N. 
H.  394,  92  Atl.  331. 

c.  Masonry. 

In  each  of  the  foUow^ing  cases  a  person 
employed  as  indicated  was  held  to  be  an  in- 
dependent contractor: 

— person  employed  to  do  concrete  work  in 
building.  Stagg  v.  Taylor,  119  Va.  266,  89 
S.  E.  237. 

— person  who  contracted  to  do  concrete  and 
roof  work  for  garage.  Bayne  v.  Everham 
(Mich.)  163  N.  W.  1002. 

— company  employed  to  erect  brick  walls 
and  cement  or  concrete  foundations.  Marion 
Shoe  Co.  V.  Epplev,  181  Ind.  219,  Ann.  Cas. 
1916D  220,  104  x!  E.  65. 

— "stone-setting  contractor"  employed  in 
construction  of  building.  Raxworthy  v.  Hei- 
sen,  191  111.  App.  457. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  not  to  be  an  in- 
dependent contractor: 

— person  employed  to  do  masonry  work. 
Madix  V.  Hochgreve  Brewing  Co.  154  Wis. 
448,  143  X.  W.  180. 

— ^person  employed  to  construct  brick  wall. 
Majors  v.  Connor!  162  Cal.  131.  121  Pac.  371. 

— person  wlio  contracted  orally  to  lay  brick 
in  walls  of  drv  kiln.  Embler  v.  Gloucester 
Lumber  Co.  167  N.  C.  457,  83  S.  E.  740. 
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In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  to  be  an  inde- 
pendent contractor: 

— firm  constructing  iron  and  steel  work 
ior  building.  Vough  v.  F.  C.  Geer  Co.  171 
N.  C.  672,  88  S.  E.  874. 

— person  contracting  to  construct  galvan- 
ized iron  cornice  over  show  windows  of  build- 
ing. Bacon  v.  Candler,  181  Mich.  372,  148 
N.  W.  194. 

e.  Plumbing, 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor : 

— subcontractor  who  undertook  to  do 
plumbing  and  heating  work  for  building. 
Looney  v.  Prest-0-Lite  Co.  (Ind.)  117  N.  E. 
G78. 

f.  Painting  or  PUutervng. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  to  be  an  inde- 
pendent contractor: 

— ^firm  contracting  to  paint  outside  build- 
ing. Weilbacher  v.  J.  W.  Putts  Co  123 
Md.  249,  Ann.  Cas.  1916C  115.  91  Atl.  343 

— person  contracting  to  do  plastering  for 
building.  Pay  v.  Gennan  Gen.  Benev.  Soc. 
163  Cal.  118,  124  Pac.  844;  White  v.  Olive 
Hill  Fire  Brick  Co.  169  Ky.  834,  185  S.  W. 
107;  Bowen  v.  Smyth,  68  Wash.  513,  123 
Pac.  1016. 

g.  Roofmg. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor : 

— person  who  contracted  to  construct  and 
put  in  place  tin  valleys  and  gutters  for  build- 
ing. Resnikoff  v.  Friedman,  124  Minn.  343, 
144  N.  W.  1096. 

In  the  following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

— person  employed  by  original  contractor 
to  lay  roof.  Beninghoff  v.  Futterer,  176  111. 
App.  579. 

5.  Canal. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  to  be  an  inde- 
pendent contractor: 

—company  which  contracted  to  dredge 
ship  canal.  North  American  Dredging  Co. 
V.  Pugh  (Tex.)   196  S.  W.  255. 

— company  which  contracted  to  construct 
^nal  and  syphon.  Lutenhacher  v.  Mitchell- 
Borne  Constr.  Co.  136  La.  805,  67  So.  888. 


In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor : 

— ^general  agent  of  manufacturer  repairing 
cash  register  individually.  Williams  v.  Na- 
tional Cash  Register  Co.  157  Ky.  836,  164  *S. 
W.  112. 

7.   CONCBBTE  TaITK  CONSTBUOTION. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor: 

— person  who  contracted  to  build  concrete 
tank.  Rosenbaum  v.  Divine,  271  III.  354,  111 
N.  E.  97,  reversing  Devine  v.  Rosenbaum,  192 
111.  App.  30. 

8.  Electbicitt. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  to  be  an  inde- 
pendent contractor: 

—electric  lighting  company  installing 
transformer  and  making  iron  pipe  framework 
connections  in  traction  company's  substation. 
Texas  Traction  Co.  v.  George  (Tex.)  149  S. 
W.  438. 

— expert  employed  to  test  motors.  Healey 
V.  American  Tool,  etc.  Co.  220  Mass.  236,  107 
N.  E.  977. 

9.  Elevatob. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor : 

—corporation  contracting  to  repair  eleva- 
tor.    Flori  V.  Dolph  (Mo.)   192  S.  W.  949. 

In  the  following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

—company  employed  by  general  building 
contractor  to  assist  in  installing  elevators  in 
building.  Fetzer  v.  Noch  Constr.  Co.  175  III. 
App.  401. 

10.  Excavating  ob  Fillino. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor : 

— person  who  contracted  to  do  excavating 
for  building.  Johnston  v.  Seattle  Taxicab, 
etc.  Co.  85  Wash.  551,  148  Pac.  900. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  not  to  be  an 
independent  contractor: 

— person  employed  to  do  excavation  and 
stone  work  for  party  wall.  Weinman  v.  De 
Palnm,  232  V.  S.  571,  32  S.  Ot.  370,  58  U.  S. 
(L.   ed.)    733. 

— persons  who  contracted  to  excavate  base- 
ment   of    new    school   building.     Renwick    v. 
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\>rmillion  Centre  School  Dist.  etc.  3  Al- 
berta L.  Rep.  291. 

— person  who  contracted  to  fill  in  low  ly- 
ing ground,  damage  resulting  from  defective 
plans  furnished  by  contractor.  Kaler  v.  Pu- 
get  Sound  Bridge,  etc.  Co.  72  Wash.  497,  130 
Pac.  894. 

See  also  infra,  this  subdivision,  19.  Rail- 
road;  21.  Bewer,  Tunnel  or  Trench. 

11.  Exhibition. 

In  each  of  the  following  cases  a  person  em- 
ployed as  indicated  was  held  not  to  be  an 
independent  contractor : 

— acrobats  employed  to  give  exhibitions. 
Cole  V.  Rome  Sav.  Bank,  96  Misc.  188,  161 
N.  Y.  S.  15. 

— company  which  contracted  to  furnish  and 
set  off  fireworks  in  accordance  with  program 
and  in  manner  satisfactory  to  Fourth  of  July 
committee.  Sroka  v.  Halliday,  39  R.  I.  119, 
97  Atl.  965. 

12.  Fishing. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor: 

— fisherman  who  used  employer's  boat  and 
was  charged  for  gear,  supplies,  etc.  Oregon 
Fisheries  Co.  v.  Elmore  Packing  Co.  69  Ore. 
340,  138  Pac.  862. 

13.  Cabbage  Collection. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  to  be  an  in- 
dependent contractor: 

— sanitary  contractor  designated  by  but  not 
under  control  of  city  pursuant  to  ordinance 
but  paid  by  property  owners.  Gulfport  v. 
Shepperd    (Miss.)    77  So.  193. 

— person  contracting  with  city  to  remove 
garbage.  Montain  v.  Fargo  (N.  D.)  166  N. 
W.  416. 

14.  Hat  Baung. 

In  the  following  case  a  person  employed  as 
indicated  waa  held  not  to  be  an  independent 
contractor : 

— ^person  employed  to  assist  in  baling  hay 
with  hay  press  supplied  by  employer.  Tucker 
v.  Cooper,  172  Cal.  663,  158  Pac.  181. 

16.  Janitor  Wobk. 

In  the  following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

— woman  empl<^ed  as  Jsnitress  oi  two 
houses.  Curry  v.  Addoms,  166  App.  Div.  433, 
151  y.  T.  S.  1017,  rehwrmg  denied  168  App. 
Div.  925,  152  N.  Y.  S.  1106. 


16.  LOGGIN«,    LUMBIBIKG,    IBIC. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  to  be  an  in- 
dependent contractor: 

— ^person  who  contracted  to  cut  and  deliver 
timber.  McBride  v.  Jerrj'  Madden  Shingle 
Co.  173  Mich.  248,  138  X.  W.  1077. 

— person  who  contracted  to  cut  and  haul 
logs  and  deliver  them  to  employer  lumber 
company  along  its  tramway.  Davis  v.  Cam- 
VVyman  Lumber  Co.  126  Tenn.  576,  150  S.  W. 
546. 

— person  who  contracted  to  do  logging  in 
his  own  way  for  specified  price.  Keech  v. 
John  L.  Roper  Co.  166  X.  C.  603,  82  S.  E.  836. 

— person  who  removed  refuse  from  saw 
mill.  Pooler  v.  Sargent  Lumber  Co.  113  Me. 
426,  94  Atl.  754,  L.K.A.1915F  1126. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor: 

— person  employed  to  haul  logs.  Simmons 
V.  John  L.  Roper  Lumber  Co.  174  X.  C.  220, 
93  S.  E.  736. 

— person  who  contracted  to  pile  logs  at 
stipulated  rate  per  thousand.  Sempier  v. 
Goemann,  reported  in  full  post,  this  volvune 
at  page   670. 

— person  contracted  to  haul  logs  for  lum- 
ber company.  Tuttle  v.  Embury- Martin  Lum- 
ber Co.  reported  in  full,  post,  this  volume, 
at  page  664. 

— persons  onployed  to  cut  and  work  up  and 
remove  standing  timber.  Bro^vn  v.  Leppo, 
194  111.  App.  243. 

See  also  infra,  this  subdivision,  19.  Rail- 
road; g.  Miscellaneous, 

17.  Manufactubing. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor : 

— ^person  who  was  paid  by  piece  for  work 
done  in  his  room  in  mill.  Merron  v.  Fessen- 
den,  77  X.  H.  77,  87  Atl.  248. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor: 

— person  in  charge  of  room  in  mill.  Evans 
▼.  Dare  Lumber  Co.  174  K.  C.  31,  93  S.  £ 
430. 

— person  who  contracted  to  operate  part  of 
factory.  Standard  Millwork  Co.  v.  Bi<^,  33 
Ohio  Cir.  Ot.  Rep.  26. 

18.  Mind  cm  Qctabbt. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  to  be  an  in- 
dependent contractor: 

— firm  employed  to  dig  and  run  tunnel  for 
mining  company.  Dayton  y.  Free,  46  Utah 
277,  148  Pac  408. 
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— person  who  agreed  to  operate  mine  sub- 
ject to  acts  of  Congress  and  rules  of  depart- 
ment of  interior.  Bokoshe  Smokeless  Coal 
Co.  V.  Morehaud.  34  Okla.  424,  126  Pac.  1033. 

— ^person  engaged  to  mine  coal  at  stated 
rate  per  ton.  Warrior-Pratt  Coal  Co.  v. 
Shereda,  183  Ala.  118,  62  So.  721. 

— person  employed  to  take  iron  ore  from 
surface  pit.     Hubbard  y.  Coffin,  101  Ala.  404, 

67  So.  607. 

— experienced  miner  who  contracted  to 
drive  heading  from  main  entry  of  coal  mine. 
Woodward  Iron  Co.  v.  Wade,  102  Ala.  651, 

68  So.  1008. 

— lessee  of  coal  mine  and  entire  equipment. 
Maughlelle  v.  Price,  00  Kan.  412,  161  Pac. 
907. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor: 

— miners  who  contracted  to  widen  coal 
mine  entry  and  "shoot  down"  portion  of 
roof.  Bon  Jellico  Coal  Co.  v.  Murphy,  161 
Ky.  460,  171  S.  W.  160. 

— head  miner  who  employed  helpers  who 
were  paid  by  company  out  of  miner's  pay. 
Borderland  Coal  Co.  v.  Small,  160  Ky.  738, 
170  S.  W.  8. 

— person  employed  by  coal  company  to  run 
entry  or  tunnel  through  blanket  vein  of  coal. 
Melnness  v.  Republic  Coal  Co.  40  Mont.  112, 
140  Pac.  235. 

— person  who  contracted  to  load  coal  in 
mine  for  stipulated  price  per  ton.  Interstate 
Coal  Co.  V.  Trivett.  155  Ky.  825,  160  S.  W. 
728. 

— coal  miner.  Lehigh  Valley  Coal  Co.  ▼. 
Yensavage,  218  Fed.  547,  134  C  C.  A.  275. 
See  also  Big  Hill  Coal  Co.  y.  Clutts,  208 
Fed.  524,  125  C.  C.  A.  526. 

— person  employed  to  drill  rock.  Beaulieu 
?.  Picard,  42  Quebec  Super.  Ct.  465,  7  Do- 
minion L.  Rep.  2. 

10.  Railroad. 

a.  Constmction. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor: 

— corporation  organized  and  controlled  by 
principal  contractor  engaged  in  construction 
of  section  of  railroad.  Towlers  v.  Miles,  131 
Tenn.  70,  173  8.  W.  430. 

— foreman  of  railroad  laborers.  Texas 
BIdg,  Co.  V.  Reed  (Tex.)  169  8.  W.  211. 

— person  who  contracted  to  deposit  rails  at 
place  selected  by  railroad  company.  Quanah, 
etc  R.  Co.  V.  Goodwin  (Tex.)  177  8.  W.  647. 

b.  Blasting. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor: 

Ann.  Cas.  1018C. — 42. 
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— person  who  contracted  to  do  blasting. 
Louisville,  etc.  R.  Co.  v.  Kewland,  176  Ky. 
166,  106  8.  W.  416. 

c.  Grading 

In  the  following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

— persons  employed  to  do  clearing  and 
grading  for  railway  traick  over  portion  of 
way.  North  Bend  Lumber  Co.  v.  Chicago, 
etc.  R.  Co.  76  Wash.  232,  135  Pac.  1017. 

d.  Bridge  or  Trestle. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  to  be  an  in- 
dependent contractor: 

— firm  working  on  trestle.  Robichaux  v. 
Morgan's  L.  etc.  R.  etc.  Co.  131  La.  727,  60 
So.  206. 

— persons  constructing  bridge  over  right 
of  way  and  tracks.  Stanley  v.  Aurora,  etc. 
R.  Co.  166  111.  App.  132. 

e.  Tunnel. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con« 
tractor : 

— filtration  company  which  contracted  with 
railroad  company  to  construct  tunnel  under 
street.  Philadelphia,  etc.  R.  Co.  v.  Karr,  38 
App.  Cas.  (D.  C.)  103. 

In  the  following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

— person  contracting  to  construct  subway 
for  railroad  company.  B.  Schade  Brewing 
Co.  V.  Chicago,  etc.  R.  Co.  70  Wash.  651,  140 
Pac.  807. 

f.  Excavation. 

In  the  following  case  a  person  employed  as 
indicated  was  held  to  be  an  independent  con- 
tractor : 

— company  which  contracted  with  original 
contractor  to  excavate  and  remove  dirt  for 
railroad  company.  Callahan  Constr.  Co.  v. 
Ravbum,  110  Mass.  107,  60  So.  660. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor: 

— company  which  contracted  with  original 
contractor  to  excavate  and  remove  dirt  for 
railroad  company.  Callahan  Constr.  Co.  v. 
Rayburn,  110  Miss.  107,  60  So.  660. 

— person  who  contracted  to  make  cut  or 
excavation  for  street  railroad  by  use  of  gun- 
powder. Muskogee  Electric  Traction  Co.  v. 
Hairel,  46  Okla.  400,  148  Pac.  1006. 

g.  Miscellaneous. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  waa  held  to  be  an  in- 
dependent contractor: 
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— person  who  contracted  with  lumber 
company  to  furnish  railroad  ti^s.  Clark  v. 
Tall  Timber  Lumber  Co.  140  La.  380,  73  So. 
239. 

— person  who  contracted  to  handle  coal  for 
railroad.  Chicago,  etc.  R.  Co.  v.  Bond,  240 
U.  S.  449,  36  S.  Ct.  403,  60  U.  S.  (L.  ed.) 
735,  reversing  judgment  47  Okla.  161,  148 
Pac.  103. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor: 

— railroad  loading  express  matter  at  sta- 
tion. Lockwood  V.  American  Express  Co. 
76  N.  H.  530,  85  Atl.  783. 

— person  employed  to  unload  coal  from 
cars  into  tenders  of  engines.  Chicago,  etc. 
R.  Co.  V.  Bond,  47  Okla.  161,  148  Pac.  103. 

— person  employed  to  shovel  coal  into  tend- 
ers at  stipulated  price  per  ton.  Chicago,  etc. 
R.  Co.  V.  Bennett,  36  Okla.  368,  128  Pac.  705. 

20.  Selling  Goods. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor : 

— company  installing  railroad  scale  sold  by 
it.  Till  V.  Fairbanks  Co.  Ill  Miss.  121,  71 
So.  298. 

— ^person  employed  as  sales  agent  for  cash 
registers  for  stated  territory,  Lewis  v.  Na- 
tional Cash  Register  Co.  84  N.  J.  L.  698,  87 
AtL  346. 

21.  Sewer,  Tunnel  or  Trench. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  to  be  an  in- 
dependent contractor: 

— person  who  contracted  to  construct  sewer. 
Julius  Keller  Constr.  Co.  v.  Herkless,  59  Ind. 
App.  472,  109  N.  E.  797;  Salmon  v.  Kansas 
City,  241  Mo.  14,  146  S.  W.  16,  39  L.R.A. 
(N.S.)  328;  Cassell  v.  New  York,  167  App. 
Div.  831,  153  N.  Y.  S.  410;  Wilson  v.  Nelson 
(Okla.)    163  Pac,  1179. 

— ^person  who  contracted  to  build  tunnel 
under  street.  Von  Longerke  v.  New  York, 
160  App.  Div.  98,  134  N.  Y.  S.  832. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor: 

— person  who  contracted  to  construct  sewer. 
Pressley  v.  Sallisan  (Okla.)  164  Pac.  660; 
Morrissey  v.  Cincinnati,  33  Ohio  Cir.  Ct.  541, 
judgment  affirmed  87  Ohio  St.  625,  102  N.  E. 
1121;  Smith  v.  Ulen,  28  West.  L.  Rep.  (Al- 
berta) 133. 

— person  who  contracted  to  lay  sewer  pipe 
for  city.     Hamill  v.  Territilli,  195  111.  App. 

174. 

.  — street  contractors  who  made  invalid 
agreement  to  dig  trenches  for  water  mains 
in  city  streets.  Davis  v.  Wenatchee,  86 
Wash.  13,  149  Pac.  337. 


22.  Street  or  Highway. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  to  be  an  in- 
dependent contractor: 

— person  who  contracted  to  construct  street 
Clark  V.  Torchiana,  19  Cal.  App.  786,  127 
Pac.  831. 

— county  which,  pursuant  to  statute,  under- 
took to  grade  city  street.  Teeters  v.  Des 
Moines,  reported  post,  this  volume,  at  page 
669. 

— person  who  contracted  to  grade  streets 
and  lots  on  property  of  employer.  Winniford 
v.  MacLeod,  68  Ore.  301,  136  Pac.  26. 

— person  who  contracted  to  grade  and  pave 
street.  Callahan  v.  Salt  Lake  City,  41  Utah 
300,  125  Pac.  863. 

— person  employed  to  construct  sidewalk. 
Mcintosh  V.  Simcoe  County,  26  Ont.  Week. 
Rep.  682,  6  Ont.  W.  N.  793. 

In  the* following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

— person  hired  to  do  street  grading  on 
yardage  basis.  Frisbee  v.  Hawkeye  Land  Co. 
170  la.  640,  153  N.  W.  85. 

23.  Trucking,  Hauling  or  the  I^ks. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  to  be  an  in- 
dependent contractor: 

— ^person  engaged  to  move  material  and 
tools  used  in  building  construction.  In  re 
Comerford,  224  Mass.  571,  113  N.  E.  460. 

— person  who  contracted  to  move  threshing 
machine  and  separator.  Taute  v.  J.  I.  Case 
Threshing  Mach.  Co.  25  N.  D.  102,  141  N.  W. 
134. 

— transfer  company  engaged  in  making  de- 
liveries. Winters  v.  American  Radiator  C^. 
128  Minn.  608,  151  N.  W.  277,  L.R.A.1915D 
476. 

— persons  employed  to  haul  lumber.  Knox- 
ville  Table,  etc.  Co.  v.  Kerr,  130  Tenn.  169, 
169  S.  W.  623. 

— farmer  employed  to  haul  heavy  boiler 
from  railroad  station  to  point  where  employer 
was  preparing  to  bore  well  for  oil.  See  v. 
Leidecker.  152  Ky.  724,  154  S.  W.IO. 

— ^persons  hired  by  tenant  for  specific  sum 
of  money  to  move  furniture  from  apartment 
house.    Bogle  v.  Weber,  189  111.  App.  184. 

— experienced  house  mover  who  contracted 
to  move  water  tank.  Wells  v.  W.  O.  Duncan 
Coal  Co.  167  Ky.  196,  162  S.  W.  821. 

— person  employed  by  newspaper  company 
to  deliver  papers  to  8«ch  places  and  at  such 
time  as  company  should  from  day  to  day 
designate.  Gall  v.  Detroit  Journal  Co.  191 
Mich.  405,  158  N.  W.  36. 

In  each  of  the  following  cases  a  person 
employed  as  indicated  was  held  not  to  be  an 
independent  contractor: 

— ^teamster  who  worked  by  day  or  job,  em- 
ployed to  bring  back  load  of  freight  on  his 
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retarn  from  trip  to  town.  Hopkins  v.  Em- 
pire Engineering  Co.  162. App.  Div.  670,  137 
N.  y.  S.  478. 

— ^person  who  contracted  to  haul  timber. 
Ccnnell  v.  Harris,  23  Cal.  App.  687,  138  Pac 
949. 

24.  Vessel. 

In  each  of  the  following  cases  a  person 
employed  aa  indicated  was  held  to  be  an  in- 
dependent contractor: 

— stevedoring  company  which  contracted  to 
load  and  unload  vessels  of  steamship  com- 
pany. The  Satilla,  235  Fed.  58,  148  C.  C.  A. 
552,  affirming  decree  221  Fed.  949. 

— company  employed  to  load  dynamite  on 
board  ships.  Maryland  ▼.  General  Steve- 
doring Co.  213  Fed.  51,  decree  affirmed 
Joseph  R.  Foard  Co.  v.  Maryland,  219  Fed. 
827,  135  C.  C.  A.  497. 

In  the  following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

— stevedoring  company  organized  and  con- 
trolled and  its  affairs  so  conducted  as  to  make 
it  mere  instrumentality  of  company  of  ship 
brokers.  Joseph  R.  Foard  Co.  v.  Maryland, 
219  Fed.  827,  135  C.  C.  A.  497,  affirming  de- 
cree Maryland  v.  General  Stevedoring  Co.  213 
Fed.  51. 

25.   WABEH0X7SE. 

In  the  following  case  a  person  employed  as 
indicated  was  held  not  to  be  an  independent 
contractor : 

— ^person  who  took  charge  of  warehouse  and 
took  orders  for  beer  and  made  deliveries  at 
specified  amount  per  barrel  and  cared  for 
beer  delivered.  Zuponcic  v.  Val  Blatz  Brew- 
ing Co.  131  Minn.  112,  154  N.  W.  790. 


V. 
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Iowa  Supreme  Court — October  4,   1915. 


173  Iowa  473;  164  If,  IF.  317. 


Imdependant  Contraotora  —  Coatraetor 
Held  Independent  —  County  Favins 
City  Street. 

Code,  §  1530,  provided  that  the  board  of 
supervisors  of  each  county  should  levy  a  tax 
for  the  county  road  fund;  the  portions  col- 
lected within  cities  or  incorporated  towns  to 
be  expended  upon  the  streets  of  such  cities 
«r  towns,  or  on  roads  adjacent  tliereto,  "un- 
der the  direction  of  the  city  or  town  council. 


»» 


A  city  council  directed  the  board  of  public 
works  to  grade  a  city  street  and  expend  mon- 
ey  from  the  county  road  fund  for  the  work. 
The  county  board  of  supervisors  undertook 
to  do  the  work  provided  by  the  resolution, 
and  the  plaintiff  was  hired  by  them  to  work 
on  the  grading  job.  He  was  ordered  by  the 
foreman,  an  employee  of  the  county,  to  drive 
on  the  fill  and  empty  his  wagon.  The  fill 
gave  way  and  plaintiff  was  injured.  He 
sued  the  city,  claiming  that  the  county  was 
its  agent  in  the  work.  It  is  held  that  the 
city  had  no  supervision  of  the  work  sufficient 
to  establish  agency  and  make  the  plaintiff  its 
servant,  but  that  the  county  was  an  independ- 
ent contractor,  and  therefore  plaintiff  could 
not  recover. 

[See  note  at  end  of  this  case.] 

Saate. 

Under  Code,  §  1530,  providing  that  the 
expenditures  of  money  for  road  work  on 
streets  of  cities  or  towns  or  on  roads  adjacent 
thereto  shall  be  done  by  the  board  of  super- 
visors, "under  direction  of  the  city  or  town 
council,"  it  is  immaterial  on  the  question  of 
the  city's  liability  for  personal  injuries  to  one 
employed  on  the  work  when  done  by  the  coun- 
ty whether  the  road  is  within  or  without  the 
city. 

[See  note  at  end  of  this  case.] 

Idability  for  Act  of  Independent  Con- 
traotor. 

Where  work  is  done  by  an  independent  con- 
tractor, no  liability  exists  against  the  other 
party  to  the  contract  for  personal  injuries  to 
the  negligent  contractor's  employee. 

[See  76  Am.  St.  Rep.  384.] 

Appeal  from  District  Court,  Polk  county: 
DtTDLEY,  Judge. 

Action  by  Grant  Teeters,  plaintiff,  against 
City  of  Des  Moines,  defendant.  Judgment  for 
defendant.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.     Affiricjo). 

A.  D,  Pugh  for  appellant. 
Robert  BrennoM,  H,  W.  By  era  and  EakU  0. 
Carlson  for  appellee. 

[474]  Pbbbion,  J. — 1.  Counsel  for  plaintiff 
fairly  states  the  issues  and  plaintiff's  claim 
as  follows:  Plaintiff  alleged  that,  on  April 
23,  1906,  the  defendant,  by  resolution  duly 
passed  by  its  council,  directed  that  the  board 
of  supervisors  of  Polk  County  be  instructed 
'  to  expend  the  sum  of  $400  from  the  county 
road  fund  in  grading  Beaver  Avenue  in  said 
city  from  the  end  of  the  paying  to  Kimball 
Corners,  ''work  to  be  done  under  the  direc- 
tion of  the  board  of  public  works ; ''  that,  pur- 
suant to  said  resolution,  said  grading  was 
done  under  the  direction  of  the  city  council 
of  said  city,  and  was  paid  for  out  of  that 
portion  of  the  county  road  fund  arising  from 
property  within  said  city,  as  provided  by 
Section  1530  of  the  Code  and  Supplement; 
that  plaintiff  was  employed  in  the  execution 
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of  said  grading  to  haul  dirt  with  a  team  and 
wagon,  and  was  paid  fdr  said  labor  from  that 
part  of  the  county  road  fund  arising  from 
property  within  said  city  (it  is  plaintiff's 
claim  that,  in  thus  employing  plaintiff  and 
in  doing  the  work,  the  board  of  supervisors 
was  the  agent  of  defendant  city);  that  one 
I'^'ank  T.  Morris,  a  member  of  said  board 
of  supervisors,  acted  for  the  defendant  city 
in  hiring  and  paying  plaintiff  for  said  labor; 
that  said  grading  consisted  in  part  in  widen- 
ing a  fill  on  Beaver  Avenue  immediately 
north  of  the  intersection  of  said  avenue  with 
Clark  Street,  in  said  city,  by  extending  a 
line  of  dirt  along  the  west  side  of  said  fill 
from  north  to  south;  that  said  dirt  was 
hauled  in  wagons  from  a  cut  north  of  said 
fill,  and  dumped  and  shoveled  over  the  west 
side  of  said  fill;  that  one  J.  J.  Jackson  was 
employed  by  the  city  as  general  foreman  on 
said  work  and  one  Ed  Kelly  was  employed  by 
said  city  a  dump  boss  or  dump  foreman  on 
said  work;  that,  on  July  10,  1907  (plaintiff 
being  then  16  years  old),  immediately  after 
a  rain  in  the  afternoon,  said  Jackson  negli- 
gently ordered  plaintiff  to  resume  work  too 
soon  after  said  rain,  when  the  dump  and  road 
were  soft  and  slippery;  and  that  said  Kelly 
negligently  ordered  plaintiff  to  drive  so  far 
over  the  west  side  of  said  dump  that  the 
dirt  [475]  gave  way  under  his  west  wheels 
and  caused  his  wagon  and  team  to  overturn 
on  top  of  plaintiff  and  roll  down  said  fill, 
which  was  about  30  feet  high  at  said  place, 
breaking  plaintiff's  right  leg  in  three  places 
and  injuring  him  internally  in  his  back  and 
chest,  and  causing  great  pain  and  suffering 
and  permanent  and  total  disability  for  life; 
and  that,  by  reason  of  said  negligence,  plain- 
tiff has  been  damaged  in  the  sum  of  $25,- 
000.00;  and  that  plaintiff  was  not  negligent; 
that  plaintiff  did  not  know  of  the  unsafe 
condition  of  the  place  where  his  wagon  was 
overturned;  that  said  place  was  in  charge  of 
said  dump  boss,  Kelly,  who  had  preceded 
plaintiff  to  said  place. 

The  defendant  answered  said  petition,  ad- 
mitting the  corporate  character  of  the  de- 
fendant  as  alleged ;  and  alleged  that,  if  plain- 
tiff was  injured  as  he  alleged,  said  injuries 
were  due  to  his  own  negligence  causing  or 
contributing  thereto;  denied  that  defendant 
was  guilty  of  any  act  of  negligence  causing 
or  contributing  to  plaintiff's  alleged  injuries; 
denied  indebtedness  to  plaintiff;  and  denied 
each  and  every  other  allegation  in  said  peti- 
tion contained. 

The  grounds  of  defendant's  motion  to  direct 
a  verdict  are,  substantially,  that  the  evidence 
fails  to  show  any  negligence  on  the  part  of 
the  city  or  its  officers;  that  all  the  defendant 
did  was  in  the  exercise  of  its  governmental 
powers,  for  the  negligent  exercise  of  which 
defendant  is  not  liable,  because  the  resolution 


of  the  city  council  directing  the  board  of 
supervisors  to  impr.ove  Beaver  Avenue  and  to 
expend  the  revenues  of  the  county  road  fund 
was  the  exercise  of  purely  governmental  pow- 
ers; that  plaintiff  was  not  an  employee  of  the 
defendant  city  at  the  time  he  was  injured, 
and  the  evidence  fails  to  show  the  relation  of 
master  and  servant  as  between  plaintiff  and 
defendant;  because  the  evidence  shows  that 
the  work  upon  which  plaintiff  was  engaged 
was  being  performed  by  an  independent  gov- 
ernmental agency  over  which  defendant  bad 
no  control  and  for  whose  negligence  the  city 
is  not  responsible;  because  the  undisputed 
evidence  shows  that  plaintiff  was  an  employee 
of  Polk  County;  because  plaintiff  was  em- 
ployed [476]  and  performing  work  pursuant 
to  laws  of  the  state  by  and  through  a  gov- 
ernmental agency  and  in  the  exercise  of  a 
governmental  function;  because  plaintiff  was 
guilty  of  contributory  negligence;  the  negli- 
gence of  defendant  was  not  the  proximate 
cause  of  the  injury;  because  plaintiff  as- 
sumed the  risk ;  because  plaintiff  was  injured 
by  the  negligence  of  a  fellow  servant;  because 
the  work  being  prosecuted  was  under  the  ex- 
clusive control  of  Polk  County,  with  which 
defendant  city  had  nothing  to  do,  except  to 
direct  where  the  work  sliould  be  done,  as 
provided  by  Section  1530  of  the  statute,  and 
because  the  city  had  no  control  over  the  work- 
men employed  in  performing  said  work.  Ap- 
pellant's assignment  of  errors  covers  these 
different  points  raised  by  the  motion  to  direct. 

As  we  understand  it,  the  trial  court  based 
its  ruling  on  the  ground,  mainly,  that  the 
board  of  supervisors  was  not  the  agent  of  the 
city,  but  an  independent  contractor,  for  whose 
acts,  by  itself  or  agents,  the  city  was  not 
liable.  The  views  of  the  trial  court  are  re- 
flected by  its  opinion,  which  appears  in  the 
record,  the  substance  of  which  is: 

''In  passing  upon  the  motion,  which  has 
been  argued  at  length,  and  very  ably,  I  shall 
only  consider  that  which  inheres  in  and  is 
predicated  upon  Section  1530  of  the  Supple- 
ment.   That  section  is  as  follows: 

"  The  board  of  supervisois  of  each  county 
shall,  at  the  time  of  levying  taxes  for  other 
purposes,  levy  a  tax  of  not  more  than  one 
mill  on  the  dollar  of  the  assessed  value  of  the 
taxable  property  in  its  county,  including  all 
taxable  property  in  cities  and  incorporated 
towns,  which  shall  be  collected  at  the  ^ame 
time  and  in  the  same  manner  as  other  taxes, 
and  be  known  as  the  county  road  fund,  and 
paid  out  only  on  the  order  of  the  board  for 
the  purchase  of  road  tools  or  machinery  or 
for  work  done  on  the  roads  of  the  county 
in  such  places  as  it  shall  determine.  Provided 
that  on  written  petition  of  a  majority  of  the 
electors  who  are  freeholders  of  anv  township 
in  any  county,  the  board  of  ••upervisors  n«y 
levy  an  additional  mill  in  said  township,  to 
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be  expended  by  said  board  of  supervisors 
[477]  on  roads  in  township  where  sSime  is 
levied;  but  so  much  of  the  county  road  fund 
as  arises  from  property  within  any  city  or 
incorporated  town,  except  such  pro  rata  share 
as  may  have  been  expended  by  the  board  for 
the  purchase  of  road  tools  or  machinery,  shall 
be  expended  on  the  roads  or  streets  within 
such  city  or  town,  or  on  the  roads  adjacent 
thereto,  under  the  direction  of  the  city  or 
town  council;  and  the  county  treasurer  shall 
receive  the  same  compensation  for  collecting 
this  tax  as  he  does  for  collecting  corporation 
taxes. '  Moneys  so  collected  shall  not  be  trans- 
ferable to  any  other  fund  nor  used  for  any 
other  purpose.' 

"There  is  another  portion  of  the  section 
which  I  need  not  read,  because  it  does  not 
pertain  to  this  question.  Now  the  material 
portions  of  this  section  are  included  in  what 
I  first  read,  omitting  the  provision  for  the 
levy  of  an  additional  mill  upon  said  township. 

"Pursuant  to  this  statute,  this  county  road 
fund  was  levied  and  collected  for  the  year 
involved  in  this  transaction.  On  April  23, 
1906,  the  city  council  of  the  defendant  passed 
the  following  resolution:  'Ko.  315.  Be  it 
resolved  by  the  city  council  of  the  city  of  De* 
Moines:  That  the  board  of  supervisors  be 
instructed  to  expend  the  sum  of  $400  from 
the  county  road  fund  in  grading  Beaver 
Avenue  from  the  end  of  the  pavement  to  Kim- 
ball corners.  Also  grade  Beaver  Avenue  from 
Forest  Avenue  to  University  Avenue;  work 
to  be  done  under  the  direction  of  the  board 
of  public  works.'  And  then  follows  the  vote 
by  which  that  resolution  was  adopted.  In 
other  words,  we  have  a  resolution  here  which 
is  in  exact  accord  with  the  provisions  of  the 
statute  passed  by  the  city  council  directing 
the  board  of  public  works  of  the  city  of  Des 
Moines,  which  was  then  an  administrative 
oflEice,  as  distinguished  from  the  governmental 
offices  of  the  city  council  of  the  city  of  Des 
.Moines.  Pursuant  to  that  resolution,  the 
board  of  supervisors  in  its  own  way,  and 
using  its  own  employees  undertook  to  make 
the  fill  or  do  the  grading  as  indicated  in  the 
resolution.  For  the  purposes  of  this  case,  it 
is  established  that  the  city  council  [478]  de- 
termined the  place  where  this  work  should  be 
done,  and  also  set  the  grade  stakes.  Whether 
it  was  more  than  a  practical  grade  or  not  is, 
I  think,  entirely  immaterial ;  but  at  least  the 
city  council  did  set  these  stakes.  The  stat- 
ute provides,  I  think,  in  terms,  that  the  board 
shall  expend  this  money.  Now  we  do  not 
have  to  deal  with  what  might  have  taken 
place  under  other  circumstances,  but  we  sim- 
ply have  to  deal  in  this  case  with  the  facts 
which  are  disclosed  in  evidence,  and  they 
are  these,  and  about  which  there  is  no  dis- 
pnte.  As  1  said  before,  the  board  of  super- 
visors of  this  countv  did  this  work.     It  em- 


ployed its  awn  tools  and  it  employed  the  men 
to  do  the  work,  and  they  were  under  the 
immediate  direction  and  supervision  of  the 
officials  of  the  county,  to  wit,  Mr.  Frank  T. 
Morris,  then  a  member  of  the  board  of  super- 
visors, and  the  foreman  of  the  work,  Mr.  J.  J. 
Jackson,  and  th£  dump  foreman  on  the  job 
were-  all  of  them  the  employees  of  the  county. 
Then  so  far  as  the  work  is  concerned,  the 
administrative  part  of  the  work  was  per- 
formed by  the  county,  without  any  inter- 
ence  or  without  any  direction  whatsoever 
upon  the  part  of  the  defendant  city  or  any 
of  its  officers.  It  is  true  that  the  grade 
stakes — that  is,  the  place  where  the  work 
was  to  be  done — was  indicated  and  fixed 
by  the  council;  and  it  is  also  true  that  the 
road  or  street  commissioner  did  go  upon  the 
work  at  difiTerent  times  and  see  that  the  work 
was  done.  It  is  not  in  evidence  that  anyone 
representing  the  city  at  any  time  directly  or 
indirectly  undertook  to  employ  any  help  to 
control  auy  help,  or  direct  any  of  the  admin- 
istrative part  of  that  work. 

''Then  we  come  to  this  question,  as  to 
whether  or  not,  this  accident  having  occurred 
— a  lamentable  afFair  which  we  must  all  con- 
cede and  one  which  calls  for  the  keenest  and 
deepest  sympathy  for  the  plaintiff  under  the 
present  circumstances — ^whether  the  city  is 
liable.  The  liability  of  any  other  party  is 
not  under  consideration  and  no  opinion  is  to 
be  expressed  in  regard  to  that  point.  It  is 
claimed  in  the  petitiqn  that  the  county  was 
the  agent  or  servant  of  the  defendant  city. 
Of  [479]  course,  agency  is  the  result  of  a  con- 
tractual obligation,  either  by  a  contract  ex- 
press or  implied,  and  it  is  sometimes  a  little 
difficult  to  determine  just  where  the  line  be- 
gins and  ends  between  a  servant  and  an 
agent.  In  fact,  one  of  our  judges  in  discuss- 
ing that  question,  speaks  of  the  employment 
of  the  agent  and  the  servant  being  the  same, 
only  a  little  different  in  degree.  Now  the 
cardinal  question  is.  Was  the  county  the 
servant  or  the  agent  of  the  defendant  city? 
As  I  have  pointed  out,  the  only  thing  which 
was  done  in  this  manner  was  simply  to  direct, 
as  this  resolution  states,  the  place  where  this 
work  was  to  be  done.  Now  I  cannot  find  in 
that  that  there  is  the  relation  of  principal 
and  agent  or  servant  for  this,  that  the  board 
of  supervisors  is  an  independent  governmen- 
tal agency  and  was  doing  this  work  as  it 
saw  fit,  so  far  as  any  interference  is  con- 
cerned upon  the  part  of  the  city.  The  only 
control  over  the  county  was  this,  and  that 
is  no  control — simply  a  direction  to  the 
county  to  expend  this  road  fund  at  a  particu- 
lar place  which  was  pointed  out  by  the  city. 
Now,  it  seems  to  me  that  the  evidence  which 
makes  the  city  the  employer  and  the  board  of 
supervisors  the  employee  is  wanting  in  this 
case,  and  that  those  rules  cannot  apply  there- 
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to.  That  is  put  by  the  pleader,  I  think  not 
without  some  thought  upon  his  part,  because 
he  evidently  wanted  to  avoid  the  contention 
that  these  parties — that  is,  the  county  and 
the  city  was  an  independent  contractor.  It 
seems  to  me,  as  I  have  studied  this  and  re- 
flected upon  it,  though  not  at  all  in  accord 
with  the  contention  of  the  city  that  this  was 
simply  the  discharge  of  a  governmental  duty, 
something  under  the  police  powers  of  the  city 
for  which  there  would  be  no  liability,  that  the 
parallel  is  more  nearly  correct  when  we  say 
that  these  two  parties  were  independent  con- 
tractors. The  county  was  continually  present 
in  the  doing  of  this  work  by  its  employees  and 
by  its  highest  representative,  one  of  the 
board  of  supervisors,  giving  directions — in 
fact  was  on  the  work  within  a  few  hours  be- 
fore it  happened. 

"Now  it  was  held  in  the  case  of  Foster  v. 
Chicago,  197  111.  264,  64  N.  E.  322,  [480]  that, 
where  a  contractor  was  employed,  and  whose 
contract  required  him  to  furnish  all  labor 
and  material,  and  provided  that  the  material 
and  the  time  and  manner  of  doing  the  work 
should  be  satisfactory  to  the  commissioner  of 
public  works,  and  that  it  should  be  done  un- 
der the  immediate  direction  and  supervision 
of  the  commissioner,  that  it  was  a  case  of  an 
independent  contractor,  and  that  for  an  acci- 
dent which  occurred  while  the  contractor  was 
performing  that  work,  the  city  or  principal 
in  the  case  was  not  liable.  64  N.  E.  322,  323 
( 197  111.  264 ) .  I  do  not  care  to  further  dis- 
cuss that,  except  I  find  a  similar  case  in  the 
state  of  Missouri,  wherein  it  is  stated  as  fol- 
lows: That  a  right  to  annul  or  suspend  the 
contract  and  an  obligation  on  the  contractor 
to  discharge  workmen  disobeying  a  city  offi- 
cer will  not  constitute  the  contractor  the 
agent  of  the  city  so  as  to  make  it  liable  for 
injuries  sustained  by  an  individual  by  the 
negligent  prosecution  of  the  work,  as  by  care- 
less blasting.'  That  is  a  decision  from  the 
Supreme  Court  of  the  state  of  Missouri. 

"So,  taking  the  facts  as  they  are  in  this 
case,  I  do  not  find  that  the  work  was  done 
under  such  conditions  as  that  the  city  under 
this  statute  is  liable.  I  do  not  want  to  be 
understood  as  saying  that  there  might  not 
be  conditions  under  which  the  city  would  be 
liable,  but  I  am  speaking  now  of  this  statute 
as  applied  to  the  facts  in  this  case.  The  mo- 
tion will  have  to  be  sustained." 

PlaintiflT  was  injured  on  July  10,  1907. 
The  action  was  first  commenced  in  April 
1909,  and  the  cause  was  tried  in  October, 
1913.  There  have  been  some  changes  in  Sec. 
tion  1530  of  the  Code  since  plaintiff's  injury, 
and  we  have  to  do  with  the  statute  as  it  then 
existed.  The  case  turns  largely  upon  the 
interpretation  of-  the  statute  as  applied  to 
the  facts  in  this  case,  and  upon  the  question 
as  to  whether  the  board  of  supervisors  wa«i 
the  agent  of  the  defendant  city. 


The  evidence  sustains  the  conclusions  of  the 
trial  court  as  to  the  facts.  We  are  of  opinion 
that  the  trial  court  correctly  construed  the 
statute  and  properly  directed  a  verdict 
[481]  for  defendant.  It  must  be  admitted 
that  the  statute  was,  at  that  time,  incomplete. 
It  could  have  been  executed  either  way,  by 
the  city  or  by  the  board  of  supervisors.  If  the 
city  had  undertaken  to  do  this  work,  a  differ- 
ent question  would  be  presented.  -If  the 
money  had  been  paid  to  the  city,  it  could 
spend  it.  The  difficulty  with  plaintiff's  case 
is  that  the  county  was  expending  the  tax  by 
doing  the  work  desired  with  the  permission 
of  the  defendant  city.  Plaintiff  was  not  in 
the  employ  of  the  city,  but  was  employed  by 
the  county  at  this  or  any  other  w^ork  to  which 
the  county  should  put  the  group  of  men  with 
whom  he  was  working.  The  city  did  not  have 
a  thing  to  do  with  it,  either  on  its  own  ac- 
count or  as  principal  for  the  board  of  super- 
visors. Suppose  one  of  this  group  of  men 
had  been  an  incompetent  employee,  and  be- 
cause of  his  known  recklessness  or  incompe- 
tence, likely  to  injure  his  coemployees,  for 
which  the  employer  would  be  liable.  The 
county  alone  had  the  means  to  protect  itself 
by  discharging  such  incompetent.  The  city 
had  nothing  to  do  with  the  employment  of 
any  of  these  men  in  the  first  instance,  and 
had  no  authority  to  discharge  any  of  t3iem. 
This  work  was  being  done  by  the  county  for 
the  benefit  of  the  city.  Under  the  statute, 
it  is  or  may  be  done,  and  was  so  done  in 
this  case,  by  the  county,  under  the  direction 
of  the  city  council;  that  is,  the  city  may 
direct  where  the  work  shall  be  done  and  the 
character  of  the  work  it  desires,  either  within 
the  city  or  on  the  roads  adjacent  thereto.  It 
is  not  an  answer  to  this  point,  we  think,  for 
plaintiff  to  say  that  other  provisions  of  the 
statute  give  cities  power  to  establish,  con- 
trol, and  grade  streets,  appoint  street  com- 
missioners, and  prescribe  their  duties  and  the 
like.  Here  we  have  a  specific  statute  author- 
izing the  board  of  supervisors  to  levy  a  tax 
for  a  road  fund  to  be  expended  for  the  bene- 
fit of  both  the  county  and  the  city,  and  pro- 
viding how  the  fund  shall  be  expended  or 
used.  That  part  of  the  public  living  outside 
the  city  is,  to  some  extent,  interested  in  the 
roads  or  streets  within  the  city,  because  such 
streets  are  used  by  the  outside  residents  of 
the  countv.  The  city  is  also  interested  in  the 
[482]  roads  outside  the  city  limits  but  adja- 
cent to  the  city.  The  tax  is  levied  upon  the 
property  of  both  residents  and  nonrewdentp. 

By  this  statute,  it  is  provided  that  the 
money  shall  be  expended  on  the  roads  adja- 
cent to,  as  well  as  within,  the  city,  and  under 
it  the  city  may  direct  what  work  shall  be 
done  and  where,  even  outside  the  city,  i' 
adjacent  thereto.  In  this  case,  suppose  plain- 
tiff, at  the  time  he  was  hurt,  had  been  work- 
ing on  a  county  road  outside  the  city  of  Tk^ 
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Moines,  and  the  city  had  directed  what  work 
it  desired  done  there,  could  it  be  claimed  that 
the  city  would  be  liable  or  that  the  county 
was  the  agent  of  the  city  in  such  sense  as 
that  the  city  would  be  liable  for  the  negligent 
acts  of  the  board  of  supervisors,  simply  be- 
cause the  work  was  under  the  control  of  the 
city  in  the  sense  that  it  had  designated  the 
character  of  work  and  the  place  where  it  was 
to  be  done?  We  think  not.  The  city  could 
have  no  other  control  over  the  county  roads 
outside  the  city  limits.  The  fact  that  the 
accident  happened  in  the  city  does  not  change 
the  situation  under  this  statute.  The  case 
of  Foster  v.  Chicago,  107  111.  264,  in  64  N.  E. 
322,  supra,  cited  by  the  trial  court,  is  some- 
what similar  in  its  facts  to  the  instant  case. 
In  that  case,  deceased  was  working  for  a  con- 
tractor who  had  contracted  to  construct  sew- 
ers in  an  alley  in  the  city.  Deceased  was  in 
the  employ  of  the  contractor  and  was  killed 
by  the  caving  in  of  the  side  of  an  excavation 
in  a  public  alley  of  the  city  in  which  he  was 
employed  upon  the  construction  of  a  sewer. 
The  contract  between  the  city  of  Chicago 
and  the  contractor  provided: 

"That  all  material  and  the  time  and  *man- 
ner'  of  doing  the  work  'must  be  in  every  re- 
spect satisfactory  to  the  commissioner  of 
public  works  i'  also,  that  'the  whole  work 
shall  be  commenced  and  carried  on  when  and 
where  the  commissioner  of  public  works  shall 
direct;*  and  the  contractor  'agrees  to  perform 
all  of  said  work  under  the  immediate  direc- 
tion and  superintendence  of  the  commissioner 
of  public  works  of  the  city  of  Chicago  and  to 
his  entire  satisfaction,  approval  and  [483]  ac- 
ceptance.' .  .  .  The  sides  of  trenches  are 
to  be  effectually  supported  with  suitable 
planks  and  timbers  by  the  contractor,  without 
expense  to  the  city." 

It  was  for  neglect  in  this  respect  that  the 
administrator  made  his. claim.  The  court 
said   (197  111.  264,  268): 

**The  contract  does  not  include  the  direc- 
tion, management  and  control  by  the  city 
of  everv  detail  of  the  work.  The  contractor 
was  not  required  to  take  his  orders  day  by 
day,  from  the  city.  He  was  to  be  guided  by 
the  contract,  and  the  specifications  consti- 
tuting a  part  thereof.  He  was  not  a. mere 
servant  and  employee.  He  was  an  independ- 
ent contractor;  the  city  retaining  such  super- 
visory power  as  it  might,  from  time  to  time, 
find  it  necessary  to  exercise  to  insure  com- 
pliance with  the  contract  llnd  to  obtain  the 
result  called  for  thereby.  The  contractor  em- 
ployed and  paid  his  own  laborers.  The  de- 
ceased was  hlB  employee.    The  difference  be- 


tween an  independent  contractor  and  a  mere 
servant  is  not  determined  solely  by  the  reten- 
tion of  a  certain  kind  or  degree  of  supervision 
by  the  employer.  It  ia'to  be  determined  by 
the  contract  as  a  whole, — ^by  its  spirit  and 
essence, — ^and  not  by  the  phraseology  of  a 
single  sentence  or  paragraph.  Being  a  con- 
tractor and  not  a  mere  servant  of  the  city,  the 
latter  cannot  be  held  liable  for  his  negligence 
in  the  performance  of  his  work." 

That  case  is  cited  with  approval  by  the 
Supreme  Court  of  Missouri  in  Salmon  v. 
Kansaa  City,  241  Mo.  14,  145  S.  VV.  16,  39 
L.R.A.(N.8.)   828. 

The  doctrine  that  no  liability  exists  when 
work  is  done  by  an  independent  contractor 
applies  to  municipalities.  See  Bennett  v.  Mt. 
Vernon,  124  la.  537,  100  N.  W.  349 :  Upping- 
ton  V.  New  York,  165  N.  Y.  222,  59  N.  E.  91, 
63  L.R.A.  550,  552.  Other  questions  are  ar- 
gued by  oounsel  for  either  side,  but  we  think 
those  we  have  discussed  decide  the  case. 

The  judgment  i»  therefore 

Affirmed. 

Evans,  0.  J.,  Deemer  and  Weaver,  J  J., 
concur. 

Rehearing  denied  January  14,  1916. 

NOTE. 

The  reported  case  applies  a  specific  statute 
authorizing  the  board  of  supervisors  of  a 
eounty  to  levy  a  tax  for  a  road  fund  in  a  city 
to  be  expended  for  the  benefit  of  both  the 
county  and  the  city  on  the  roads  or  streets 
within  the  city,  or  on  the  roads  adjacent 
thereto,  under  the  direction  of  the  city  coun- 
cil. Pursuant  to  that  statute  a  city  by 
resolution  of  the  city  council  authorized  the 
board  of  county  supervisors  to  expend  on 
certain  streets  a  fund  so  collected.  It  is  held 
that  the  county  while  doing  the  work  in  its 
own  way  and  using  its  own  tools  and  em- 
ployees under  the  immediate  direction  and 
supervision  of  the  officials  of  the  county, 
without  control  or  interference  on  the  part 
of  the  city  except  its  direction  to  expend  the 
fund  at  the  particular  place,  was  in  the  posi- 
tion of  an  independent  contractor  and  was  not 
a  servant  of  the  city,  so  that  the  city  was 
not  liable  for  an  injury  received  by  an  em- 
ployee of  the  oofunty  which  resulted  from  the 
negligence  of  the  county's  dump  foreman  in 
ordering  the  employee  to  resume  his  work  of 
hauling  dirt  too  soon  after  a  rain. 

For  an  exhaustive  discussion  of  the  question 
who  is  an  independent  contractor,  see  the 
note  to  Bodwell  v.  Webster,  reported  ante, 
this  volume,  at  page  624. 
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TU'lTUi 

V. 

EBCBURT-MARTIN     LUMBER     COM- 


Michigan  Supreme  Court — July  21,  1916. 
192  Mich.  885;  168  N.  W.  87S. 


Independent  Contraotors  —  Contraotor 
Held  Not  Independent  —  Person 
Hanlins  "Lo&i, 

Under  Workmen's  Compensation  Law 
(Pub.  Acts  Ex.  Sess.  1912,  T^o.  10),  pt.  1, 
§  5,  providing  that  every  person  or  corpora- 
tion who  has  any  person  in  service  under  any 
contract  of  hire,  snail  be  an  employer,  a  per- 
son who  hauls  logs  for  a  lumoer  company 
over  its  road  under  an  oral  agreement,  for 
no  definite  period,  to  use  his  own  team,  which 
he  keeps  and  cares  for,  with  the  company's 
sleighs,  in  hauling  logs  from  a  skidway  to  a 
mill,  at  $2  per  thousand,  and  who  has  charge 
of  his  team  on  the  road  and  who  has  nothing 
to  do  with  the  unloading,  is  an  "employ^,'' 
since  the  company  has  such  control  over 
his  work  as  to  make  it  inconsistent  to  say 
that  he  is  an  "independent  contractor;"  the 
test  of  relationship  being  the  right  to  control 
the  work,  and  not  the  fact  of  actual  inter- 
ference with  the  work. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  proceeding,  where  there  was  no  evi- 
dence that  the  employee  knew  that  the  com- 
pany's foreman  could  prevent  a  man  working 
by  the  thousand  from  taking  a  load  if  he 
su  desired,  evidence  of  any  such  custom  is  in- 
admissible, since  a  custom  is  admissible 
only  on  the  ground  that  the  parties  are  both 
cognizant  of  it,  and  must  be  presumed  to 
have  made  their  engagement  with  reference 
to  it. 

[See  note  at  end  of  this  case.] 

Certiorari   to   Industrial   Accident   Board. 

Claim  for  compensation  under  workmen's 
compensation  wet,  Sarah  Tuttle,  claimant, 
and  Embury-Martin  Lumber  Company,  em- 
ployer, and  Lumbermen's  Mutual  Casualty 
Company,  insurer,  defendants.  Claim  al- 
lowed by  Industrial  Accident  Board.  Defend- 
ants bring  certiorari.  The  facts  are  stated 
in  the  opinion.    Affibmed. 

Adams,  Crewe,  Bohh  d  Weaoott  and  Jewell 
d  Smith  for  appellants. 
Jamea  F.  Shepherd  for  appellee. 

[386]  STOinc,  C.J. — ^The  question  involved 
in  this  case  is  whether  Ephriam  Tuttle,  the 
deceased  husband  of  Sarah  Tuttle,  the  appli- 
cant, was  an  independent  contractor  or  an 
employee  within  the  provisions  of  the  work- 
men's compensation  act.    The  Industrial  Acci- 


dent Board  found  that  his  relation  was  that 
of  employee,  and  from  that  finding  the  re- 
spondents have  brought  the  case  here  by  cer- 
tiorari. 

Ephriam  Tuttle,  for  whose  death  applicant 
claims  compensation,  was  engaged  in  hauling 
logs  for  the  Embury-Martin  Lumber  Com- 
pany, near  Cheboygan,  on  January  8,  1915. 
and  met  his  death  by  being  thrown  from  a 
load  of  logs  while  he  was  driving  the  team 
drawing  the  load  between  the  skidway,  where 
the  logs  were  loaded,  and  the  mill,  where  they 
were  to  be  delivered.  Tuttle  was  working 
for  the  company  under  the  following  agree- 
ment, as  testified  to  on  direct  examination 
by  E.  L.  Slade,  woods  superintendent  of  the 
company : 

"Mr.  Tuttle  came  to  the  office  in  the  after- 
noon— ^I  can't  tell  you  the  date,  it  was  in  the 
neighborhood  of  10  days  or  two  weeks  before 
this  accident  occurred — [387]  and  wanted  to 
haul  logs,  and  he  wanted  to  know  how  we 
were  hiring  and  I  told  him.  I  told  him  we 
had  all  the  teams  by  the  month  that  we  could 
use,  on  account  of  our  barn  room;  our  barn 
was  full  and  was  hired  ahead.  He  said  he 
could  stay  at  home  and  haul  by  the  thousand. 
and  I  hired  him  to  haul  by  the  thousand,  at 
$2  a  thousand,  and  we  were  to  furnish  the 
sleighs,  and  there  was  a  certain  pair  of 
sleighs  that  the  company  had  that  he  had 
hauled  on  the  winter  before,  that  had  a  short 
tongue,  that  he  wished  to  use,  and  he  came  to 
town  and  brought  those  sleighs  back  with 
him.  He  used  those  sleighs  one  day.  on  the 
Monday  before.  .  .  .  Later  in  the  week 
Mr.  Tuttle  called  me  up  by  phone.  He  fixed 
our  telephone  line — ^the  wind  blew  it  down, 
blew  a  tree  across  it  or  something.  Anyway, 
he  fixed  the  line  up  voluntarily;  he  done  it 
on  his  own  accord,  but  he  received  his  pay 
for  it  from  the  office;  I  guess  he  got  some 
tobacco  and  things,  that  the  clerk  gave  him 
for  his  services.  I  guess  he  was  coming  over 
to  the  office  on  purpose  to  see  about  hauling. 

"Q.  What  was  the  conversation  over  the 
telephone  ? 

"A.  He  wanted  to  know  if  he  could  pttrt 
hauling  again,  and  I  told  him  yes,  to  atart 
on  in  the  morning. 

'Q.  When  was  that? 

*A.  That  was  the  evening  of  the  7th. 

"Q.  Was  that  all  that  was  said  over  the 
phone? 

''A.  That  is  all  I  remember  being  said.  It 
was  a  very  short  conversation. 

"Q.  Now,  when  hauling  was  done  for  you 
by  the  thousand  feet,  was  it  done  on  any 
particular  days? 

"A.  N"o,  it  was  any  day  they  are  a  mind  to 
come  after  a  load. 

*Q.  Or  with  any  regularity  at  all? 
'A.  No,  they  were  loaded  in  turn  aa  they 
came. 
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"Q.  Were  there  any  specifications  made  on 
a  man's  haul  on  any  particular  day? 

"A.  No,  sir. 

"Q.  Did  you  determine— did  the  Embury- 
Martin  Lumber  Company  or  anybody  in  its 
behalf  determine  the  size  of  hia  loads? 

"A.  No,  sir. 

•  Q.  Who  did? 

*'A.  He  did,  himself. 

"Q.  Does  the  Embury-Martin  Lumber  Com- 
pany determine  [388]  the  size  of  the  loads 
hauled  by  your  employees? 

"A.  It  is  simply  up  to  the  foreman  and 
condition  of  his  roads. 

"Q.  Do  you  give — does  the  Embury-Martin 
Lumber  Company  or  any  of  its  employees  give 
persons  who  are  hauling  by  the  thousand  feet 
any  directions  as  to  how  they  shall  haul — as 
to  the  manner  of  their  hauling — as  to  how 
rapidly  they  shall  haul,  or  anything  at  all? 

"A.  One  trip  a  day.  We  haul  from  that 
job  one  trip  a  day. 

"Q.  You  mean  that  is  all  you  can  haul? 

"A.  That  is  all  you  can  haul — one  trip  a 
day. 

*'Q.  But  you  don't  have  any  requirements 
by  which  th^y  haul  one  trip  a  day? 

"A.  No,  sir. 

''Q.  Or  any  particular  number  of  trips? 

"A.  No,   sir.  J 

"Q.  You  simply  tell  them  to  haul  from  the 
gkidway  ? 

"A.  To  the   miU. 

"Q.  To  the  mill? 

'A.  Yes,  sir. 

'Q.  These  people  who  haul  by  the  thous- 
and feet  handle  the  logs  at  that  end  to  where 
they  are  hauling,  did  they? 

"A.  Yes,  sir. 

"Q.  They  come  and  go  where  they  please, 
and  haul  such  loads  as  they  please? 

"A.  Yes,  sir. 

"Q.  Wlien  are  they  paid? 

"A.  They  are  paid  whenever  they  call  for 
their  money  at  the  office. 

"Q.  At  any  time? 

"A.  The  load  is  scaled  there,  and  they  are 
given  a  slip  or  scale  sheet  and  they  can  get 
their  money  then  or  let  it  stand  for  a  week. 
They  can  have  it  any  night  after  it  is  scaled. 

"Q.  That  is  the  practice,  is  it? 

"A.  That  is  the  pfractice." 

Upon  cross-examination,  the  following  tes- 
timony was  given  by  this  witness: 

"Q.  Did  you  employ  Mr.  Tuttle  to  haul  any 
particular  number  of  thousand  feet? 

"A.  No,  sir. 

[389]  "Q.  Did  you  hire  him  to  haul  any 
designated  lot  of  logs,  I  mean,  outside  of  the 
general  mass  that  you  had  out  there? 

"A.  No,  sir. 

"Q.  He  didn't  agree  that  he  would  haul 
100,000  or  50,000,  or  any  particular  quan- 
tity? 
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''A.  No,  sir;  we  didn't  let  any  jobs  of  any 
kind  in  that  wa^T. 

^'Q.  Whose  employees  load  the  sleighs? 

"A.  Embury-Martin  Lumber  Company's. 

"Q.  What  would  he,  Mr.  Tuttle,  be  doing 
^I  am  taking  him  as  one  hauling  by  the 
thousand — what  would  he  be  doing  as  the 
logs  were  loading? 

*'A.  We  load  the  sleighs  with  a  jammer, 
and  they  use  the  team  on  the  cable  at  the 
jammer. 

''Mr.  Kennedy:  Whose  team  do  you  use? 

"A.  The  team  we  are  loading;  whosever 
team  is  on  the  sleigh. 

"Q.  Did  you  use  Mr.  Tuttle's  when  he  was 
there? 

"A.  Yes,  sir. 

•*Mr.  Shepherd:  So  that  Mr.  Tuttle  would 
be  busy  while  the  sleigh  was  loading,  then? 

"A.  Yes,  his  team  would  be  busy,  and  he 
would  be  busy,  yes.  The  team  they  place  on 
the  sleighs — their  own,  yes. 

"Q.  He  would  be  handling  the  team? 

"A.  Yes,  sir. 

"Q.  Who  fastens  the  chains  around  the 
logs  and  sees  that  they  are  secure  on  the 
load? 

"A.  The  laborers. 

"Q.  Embury-Martin  Lumber  Company's  em- 
ployees ? 

"A.  Yes,  sir. 

**Q.  Mr.  Liddy,  for  instance? 

"A.  Yes,  sir,  there  is  three  men  in  the 
gftng. 

"Q.  How  many  men  usually  ride  on  a  load 
down  town — I  mean  in  the  course  of  business 
—I  don't  mean  anybody  that  might  catch  on  ? 

'A.  One  man,  the  driver. 

'Q.  Is  there  any  difference  in  that  regard 
as  between  men  who  are  paid  by  the  thousand 
and  the  men  who  work  by  the  day? 

"A.  In  regard  to  how  many  ride? 

"Q.     Yes. 

**A.  Why,  no.  That  is  his  own  option. 

[390]  ''Q.  You  said  the  man  handled  the 
haul  himself  after  the  load  was  on  the 
sleighs  ? 

"A.  Yes,  sir,  after  he  left  the  skidway — 
after  he  got  on  his  load,  why,  that  was  his 
load  to  go  with — he  handled  that  to  the  mill. 

"Q.  That  was  so  of  those  who  hauled  by 
the  thousand  as  well  as  those  that  worked  by 
the  day? 

"A,  Yes,  sir. 

''Q.  So  far  as  that  was  concerned,  there 
wasn't  any  difference  between  the  two  classes 
of  men? 

'A.  Not  in  regard  to  handling  the  load. 

'Q.  Let  me  ask  this:  Was  this  haul,  on 
which  he  was  found  dead,  on  one  of  the  Em- 
bury-Martin logging  roads?  Was  that  a  road 
that  was  built  by  them? 

"A.  Yes. 
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"Q.  For  the  purpose  of  hauling  their  logs 
from  camp  to  the  mill?      * 

"A.  Yes. 

"Q.  At  Cheboygan? 

"A.  Yes,  sir. 

"Q.  It  was  not  a  public  highway? 

"A.  No,  sir. 

"Q.  Was  there  any  other  place  for  men  to 
haul  logs  from  your  camps,  except  the  mill 
at  Cheboygan? 

"A.  No,  sir.? 

'*Q.  And  you  didn't  haul  logs  from  any 
other  spot  to  the  mill,  except  from  those 
camps? 

"A.  No,  sir." 

The  man  who  loaded  the  sleighs,  and  was 
called  the  "top  loader,"  testified,  among  other 
things,  as  follows: 

''Q.  Did  you  put  any  logs  on  the  sleighs  of 
Mr.  Tuttle? 

"A.  I  did. 

"Q.  When  was  that? 

"A.  The  8th  of  January — the  morning  of 
the  8th.     .     .     . 

"Q.  Do  you  know  how  many  logs — how 
many  loads  of  logs  he  hauled  that  day? 

"A.  Til  at  was  his  first  trip  that  he  made 
to  our  gang. 

"Q.  Who  directed  him  where  to  get  the 
logs? 

^*A.  I  couldn't  tell  you.  I  presume  the 
foreman  did,  though ;  it  would  be  his  place  to. 

[391]  "Q.  Was  the  team  brought  up  to  the 
logs,  or  did  you  roll  the  logs  to  the  team? 

"A.  Well,  the  sleighs  were  set  there,  and 
what  didn't  roll  we  dragged  up. 

"Q.  The  logs  were  in  a  certain  place? 

^A,  They  were  on  a  skidway,  yes,  sir. 

*Q.  Whose  logs  were  they? 

'A.  Embury-Martin  Company's. 

*Q.  Do  you  know  who  they  were  put  on 
the  skidway  by? 

"A.  I  do  not,  they  were  skidded  before  I 
went  there.     .    .    . 

"Q.  Mr.  Tuttle  told  you  when  to  stop  load- 
ing, didn't  he? 

"A.  Sure. 

"Q.  That  is,  he  said  when  he  had  enough 
logs? 

"A.  Certainly. 

"Q.  There  were  some  men  working  there 
by  the  month  and  others  worked  hauling  by 
the  thousand,  were  there  not? 

"A.  Yes,  sir. 

"Q.  There  were  about  21  or  22  teams  there 
at  that  time  hauling  by  the  thousand,  weren't 
there? 

"A.  I  couldn't  sav  for  that. 

"Q.  ITiere  were  quite  a  number? 

"A.  Quite  a  number  of  teams. 

**Q.  They  wouldn't  come  necessarily,  with 
any  regularity,  would  they,  that  is,  some 
might  come  one  day  and  then  not  come  for  a 
dav  or  so,  and  then  come  another  dav? 

"A.  Some  that  wav,  and  some  wouldn't. 
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^'Q.  That  is,  some  would  come  off  and  on? 
A.  Yes,  some  of  them  would. 
Q.  And  those  that  hauled  by  the  thousand 
would   determine   for   themselves   how   many 
logs  they  would  haul,  would  they  not? 

"A.  Yes,  and  also  the  whole  of  them  tried— 

**Q.  Eh? 

"A.  The  most  of  them. 

**Mr.  Kennedy:  That  is,  you  wouldn't  load 
more  on  one  team  if — 

**A.  If  they  didn't  want  to  take  it,  I 
wouldn't  try  it. 

"Q.  Well,  it  is  true,  isn't  it,  that  if,  some 
one  who  was  hauling  by  the  day  came  up 
with  a  sleigh,  or  some  [392]  one  who  was  em- 
ployed by  the  month  or  by  the  day,  he 
wouldn't  be  allowed  to  go  off  with  just  a 
small  load  would  he,  with  a  few  logs  on? 

**A.  If  I  will  be  permitted,  I  would  like  to 
explain.  I  can  explain  it  better  than  you 
can  ask  the  questions. 

"Q.  All  right,  go  on. 

"A.  The  morning  he  came  there,  being  the 
first  trip — the  foreman  told  me  to  put  on  a 
certain  number  of  logs — I  asked  him  whether 
he  was  hauling  bv  the  thousand  or  bv  th- 
day,  and  he  told  me  he  didn't  know  until  he 
saw  Mr.  Slade:  so  I  put  on  logs  until  I  got 
the  slei»h  loaded. 

"Mr.  Kennedy:  They  all  got  their  load^  at 
the  same  place? 

"A.  No,  we  had  out  other  teams  that  morn- 
ing, there  was  other  teams  to  the  other  gan*;- 

**Q.  The  logs  were  all  from  the  same  land 
and  from  the  same  company? 

"A.  Yes,  sir." 

It  further  appeared  that  Mr.  Tuttle  did  not 
live  in  the  camp  as  did  the  other  men.  hut 
lived  at  home.  He  fed  and  cared  for  his  own 
horses.  The  load  tipped  over  a  short  distance 
from  the  skidway,  and  deceased  was  crushed 
between  two  logs  and  died  from  his  injnrie;' 
on  the  same  day.  The  Embury -Martin  I-um 
l>er  Company  had  three  classes  of  men  haul- 
ing logs  from  their  camp  to  the  mill  as  Ch«'- 
boygan.  The  first  class  used  company  team:* 
and  the  men  were  paid  by  the  month:  th? 
second  class  used  their  own  teams.  wer«» 
boarded  at  the  camp  and  were  also  paid  hy 
the  month;  the  third  class  used  their  own 
teams  and  company  sleighs,  and  were  paid  by 
the  number  of  thousand  feet  of  log^<  they 
hauled  to  Cheboysfan. 

As  already  appt^ars,  the  work  of  hanlinir 
logs,  at  the  time  and  place  where  Tnttle  was 
employed,  consisted  of  loading  the  lo«?s  upon 
the  sleiarhs.  which  was  done  b"  a  loading  crew 
at  the  skidwav  under  the  direction  of  the 
foreman  or  top  loader.  The  logs  were  placed 
on  the  sleighs  by  an  apparatus  called  a 
"jammer."  which  [393]  consisted  principally 
of  a  wire  cable  running  through  a  block.  A 
sleigli  could  only  be  loaded  at  a  skidway 
where  a  jammer  was  set,  Tlie  team  on  the 
sleigh  to  be  loaded  was  hitched  to  one  end 
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of  the  cable  and  the  other  to  the  logs  to  be 
loaded.     The    team    was   then    handled    and 
driven  by  the  driver,  whether  working  by  the 
month  or  by  the  thousand,  under  the  direc- 
tion  of  the  foreman  or  top  loader  in  charge  of 
the  loading  crew.     The  logs  were  then  fas- 
tened on  the  sleighs  by   the  loading  crews. 
The  driver  then  drove  to  Cheboygan  with  the 
load  of  logs.     No  one  accompanied  the  driver 
on  the  road  to  the  mill.     Where  the  injury 
occurred  Mr.  Tuttle  was  using  a  road  built 
and  maintained  by  the  Embury-Martin  Lum- 
ber Company.    At  the  mill  the  driver  placed 
the  load   of   logs   wherever   directed   by   the 
company's  foreman.     The  logs  were  unload- 
ed by  an  unloading  crew.    The  person  hauling 
by  the  thousand  did  nothing  with  respect  to 
unloading  unless  he  so  desired.     Sometimes 
be  assisted  in  unloading,  but  it  was  not  re- 
quired of  him.     The  manner   in   which  the 
work  of  transporting  logs  from  the  skidways 
at  the  camps  to  the  mill  was  the  same,  wheth- 
er the  driver  was  paid  by  the  month  or  by 
the  thousand.     Neither  Mr.  Tuttle,  nor  those 
who  hauled  by  the  thousand,  agreed  to  haul 
any  particular  kind,  quantity,  or  designated 
load  of  logs;  they  took  logs  from  tlie  same 
general  mass  which  the  others  hauled  from. 
The  vice-president  of  the  company  testified, 
among  other  things,  that  tho  foreman  could 
prevent  a  man  working  by  the  thousand  from 
taking    a    load    if    he    so    desired.      Nothing 
was  specifically  said  to  Mr.  Tuttle  when  he 
was  employed  about  any  custom  among  those 
who    hauled     by     the     thousand,     nor     was 
there    any    evidence    that    he   knew    of   any 
custom. 

The  appellants  contend  that  the  conditions 
surrounding  Tuttle's  relation  with  the  Em- 
bury-Martin Lumber  Company  contain  eight 
elements  which  marked  him  as  [394]  an  in- 
dependent contractor,  and  not  an  employee; 
and  that  in  cases  of  this  character  the  courts 
of  this  State,  and  of  England,  and  the  in- 
dustrial boards  and  courts  in  the  L^nited 
States,  have  determined  that  a  man  in  Tut- 
tle's  relationship,  as  defined  by  these  eight 
elements,  is  an  independent  contractor.  The 
eight  elements  are  as  follows: 

(1)  Furnishing  own  equipment.  Tuttle 
used  his  own  equipment,  horses,  etc. 

(2)  Compensation  by  amount  of  work  done. 
Tuttle  received  $2  per  thousand  for  the  logs 
he  hauled. 

(3)  Control  of  working  hours.  Tuttle 
worlced  when  he  wished  to  and  not  otherwise. 
He  could  start  work  any  time  of  the  day. 

(4)  Control  of  the  amount  of  work  done. 
Tuttle  could  determine  the  size  of  the  loads 
he  hauled. 

(5)  Control  of  the  manner  of  th?  work, 
Tuttle  got  his  losrs  where  he  wished  and  was 
under  no  control  while  hauling. 

(6)  Freedom  from  supervision.  Tuttle  did 
not  live  in  camp  under  the  supervision  of  the 


foreman  or  other  persons.  He  did  not  have 
to  unload  his  logs  as  did  the  employees  of  the 
company. 

1 7 )  Control  and  care  of  equipment.  Tuttle 
controlled  and  cared  for  his  own  team  and 
equipment. 

(8)  Kight  to  hire  substitute  or  assistant. 
Tuttle  could  have  sent  a  substitute  or  another 
man  with  another  team  if  he  had  one. 

It  ia  urged  by  appellants  that  the  distinc- 
tion of  the  common  law,  between  an  employee 
and  an  independent  contractor,  exists  under 
the  workmen's  compensation  act,  and  it  has 
been  so  held  in  other  jurisdictions,  citing 
Massachusetts,  California,  Illinois,  and  rul- 
ings of  State  boards;  also  Curtis  v.  Plumtre 
(Court  of  Appeals  of  England)  6  B.  VV.  C.  C. 
87,  and  the  following  Michigan  cases  are 
also  cited:  De  Forrest  v.  Wright,  2  Mich. 
368;  Riedel  v.  Moran,  103  Mich.  2G2,  61  N.  VV. 
509;  Wright  v.  Big  Rapids  Door,  etc.  Mfg.  Co. 
124  Mich.  91,  82  N.  W.  829,  50  L.R.A.  495; 
Lenderink  v.  Rockford,  136  Mich.  531,  98 
[395]  N.  W.  4:  Burns  v.  Michigan  Paint 
Co.  152  Mich.  613.  116  N.  W.  182.  16  L.R.A. 
(N.S.)  816;  McBride  v.  Jerry  Madden  Shin- 
gle  Co.  173  Mich.  248,  138  N.  W.  1077,  and 
numerous  cases  in  foreign  jurisdictions. 

The  appellee  calls  attention  to  section  5, 
part  1,  of  the  workmen's  compensation  law 
of  this  State  (Act  No.  10,  Extra  Session 
1912,  2  Oomp.  Laws  1915,  §  5423  et  seq.), 
which  provides  that  the  following  shall  con- 
stitute employers  subject  to  the  provisions 
of  the  act: 

**Every  person,  firm,  and  private  corpora- 
tion, including  any  public  service  corpora- 
tion, who  has  any  person  in  service  under 
any  contract  of  hire,  express  or  implied,  oral 
or  written.     .     .     .     *' 

The  appellee  further  contends  that  there 
is  not  only  sufficient  evidence  in  the  record 
upon  which  the  accident  board  could  properly 
find  claimant's  husband  was  "in  service  un- 
der a  contract  of  hire,"  but  also  that  under 
the  rules  of  law  he  was  a  servant  as  distin- 
guished from  an  independent  contractor;  that 
the  testimony  of  Mr.  Slade,  the  woods  super- 
intendent, is  to  the  effect  that  there  was  a 
contract  of  general  employment.  The  follow- 
ing Michigan  cases  are  cited  by  appellee: 
T^wis  V.  Detroit  Vitrified  Brick  Co.  164  Mich. 
489,  120  X.  W.  726:  Ripley  v.  Priest,  160 
Mich.  383,  135  X.  W.  258.  And  the  following 
authorities  are  cited  from  other  jurisdictions: 
Knicelev  v.  West  Virginia  Midland  R.  Co. 
64  W.  Va.  278,  61  R.  E.  811,  17  L.R.A.(N.S.) 
370,  and  note:  State  v.  District  Ct.  128  Minn. 
43,  1.50  y.  W.  211.  The  opinion  in  the  last- 
cited  case  is  quoted  from  at  length. 

Appellee's  counsel  urges  that  the  eight 
elements  set  up  by  the  appellants  are  not 
supported  by  the  record,  or  are  not  control- 
ling.    We  quote  from  appellee's  brief: 


668 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


"(1)  Furnished  own  equipment.  Tuttle 
used  his  own  team  and  company  sleighs.  Un- 
der Lewis  V.  Detroit  Vitrified  Brick  [396]  Co. 
supra,  and  State  v.  District  Ct.  supra,  this 
factor  is  immaterial.  Furnishing  his  own 
team  was  analogous  to  the  laborer  who  used 
his  own  lights  and  explosives  in  the  Lewis 
Case,  and  the  woodsman  using  his  own  tools 
in  the  Minnesota  case. 

"  ( 2 )  He  was  compensated  by  the  amount  of 
work  done.  Piecework  does  not  constitute 
the  laborer  who  does  it  an  independent  con- 
tractor. Lewis  V.  Detroit  Vitrified  Brick  Co. 
and  State  v.  District  Ct.  supra;  Kniceley  t. 
West  Virginia  Midland  R.  Co.  supra;  Ripley 
V.  Priest,  supra. 

"<3)  Control  of  own  working  hours.  This 
is  not  true.  He  could  only  work  when  and 
where  the  jammers  were  set.  He  could  only 
haul  one  load  a  day,  and  that  is  all  any  one 
could  haul  from  the  camps  to  the  mill  in 
Cheboygan.  He  could  only  get  a  load  when 
the  loading  crew  gave  it  to  him,  and  th^ 
could  refuse  him  a  load  if  the  company 
wished. 

"(4)  Control  of  the  amount  of  work  done. 
See  Lewis  v.  West  Virginia  Midland  Brick 
Co.  and  the  other  cases  cited.  Like  any  other 
laborer  he  could  quit.  The  employer  could 
also  discharge  him.  In  the  Lewis  case  the 
court  held  the  plaintiff  to  be  a  servant  not- 
withstanding 'They  (the  laborers)  furnished 
lights  and  explosives,  or  the  cost  of  them, 
and  were  generally  masters  of  their  time  and 
the  efforts  thev  should  make.' 

"  ( 5 )  Control  of  the  manner  of  work.  The 
statement  in  appellants'  brief,  'Tuttle  got  his 
logs  where  he  wished  and  was  under  no  con- 
trol while  hauling/  is  not  borne  out  by  the 
record  as  to  getting  the  logs  where  he  wished. 
He  could  only  get  logs  at  the  skidways  where 
the  jammers  were  set.  He  did  not  control 
the  manner  of  work  done.  Embury-Martin 
Lumber  Company's  woods  superintendent  tes- 
tified: 

"*Q.  And  where  they  loaded  was  under 
your  direction  was  it? 

"  'A.  Yes,  sir ;  they  couldn't  load  any  other 
place  only  where  we  had  our  jammers  set  to 
load.' 

''As  to  control  while  hauling,  no  one  eon- 
trolled  any  of  the  drivers  either  by  the  month, 
day,  or  thousand,  except  when  loading  or  un- 
loading. There  is  no  difference  in  this  re- 
spect between  admitted  employees  of  the  lum- 
ber company,  paid  by  the  month,  and  Mr. 
Tuttle.     . 

[397]  "  'Q.  You  said  the  man  handled  the 
load  himself  after  the  load  was  on  the  sleighs  ? 

"*A.  Yes,  sir;  after  he  left  the  skidway — 
after  he  got  on  his  load,  why,  that  was  his 
load  to  go  with — ^he  handled  that  to  the  mill. 

"  'Q.  That  was  so  of  those  who  hauled  by 
the  thousand  as  well  as  those  that  worked 
by  the  day? 
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*A.  Yes,  sir. 

'Q.  So  far  as  that  was  concerned,  there 
wasn't  any  difference  between  the  two  classes 
of  men? 

'A.  Not  in  regarti  to  handling  the  load.' 

(6)    Freedom  trom  supervision.     This  is 
not  true.     At  the  only  points  where  drivers 
came  in  contact  with  any  necessity  of  super- 
vision,   they    were    controlled    and    directed. 
They  could  only  get  loads  where  the  jammers 
were  set;  they  loaded  the  sleighs  with  their 
own  teams   under   the  direction  of   the  em- 
ployer's foreman  or  top  loader ;  the  employer's 
servants  fastened  the  load  on  the  sleighs;  he 
drove  over  roads  built  and  maintained  by  the 
employer  to  its  mills  at  Cheboygan,  where  he 
was  directed  where  to  place  the  load  for  un- 
loading.   None  of  the  drivers,  either  by  tbe 
thousand  or  day  or  month,  unloaded  or  were 
required  to  assist  in  unloading.    They  could 
be  controlled  by  the  power  of  the  employer  to 
discharge.'    There  is  no  testimony  in  the  rec- 
ord to  bear  out  the  statement  in  appellants' 
brief,  'he  did  not  have  to  unload  his  logs  as 
did  the  employees  of  the  company,"  if  by 
employees  is  meant  drivers  by  the  month.   As 
far  as  living  in   the   company's  camps  are 
concerned,   living  in   camps  or  out  of  them 
does  not  bear  on  the  question.     The  control 
of  the  means  which  the  employer  has  over 
a  servant  does  not  go  to  the  extent  of  con- 
trolling anything  but  the  doing  of  the  work 
which  he  has  been  engaged  to  do.    One  Diay 
be  and  is  a  servant  of  another  without  the 
control  of  the  employer  over  his  meals,  lodg- 
ing, the  personal  conduct  outside  of  working 
hours.     I  have  failed  to  find  any  case  any- 
where, or  any  semblance  of  authority  for  the 
statement,  that  there  is  any  rule  of  law  that 
control  of  anything  except  the  work  itself, 
in  which  the  laborer  is  engaged,  has  any  bear- 
ing whatever   on   the   question.     As  far  aa 
doing  the  work  was  concerned,  that  is,  haul- 
ing  logs    to    Cheboygan    from   these   camps, 
there  was  no   [398]   difference  whatever  be- 
tween those  who  were  paid  by  the  day  or 
month  and  Mr.  Tuttle.    Both  were  employed 
gmerally,  although  the  rate  of  pay  was  dif* 
ferent. 

"(7)  Tuttle  owned  the  team  he  used  and 
as  owner  had  the  right  to  manage  it,  subject 
to  the  directions  of  the  employer  while  doing 
the  employer's  work.  He  drove  the  team  in 
loading  and  went  ahead  and  backed  up  as 
directed  by  his  employer's  foreman.  Any 
pieceworker  who  uses  his  own  tools  naturally 
cares  for  them.  Tuttle's  tools  were  a  team 
of  horses. 

"(8)  Right  to  hire  substitute  or  assistant 
This  statement  that  Mr.  Tuttle  could  have 
sent  a  substitute  or  another  man  with  another 
team  Ts  not  borne  out  by  the  record  in  any 
manner  whatsoever.  The  contract  between 
himself  and  the  employer  hereinbefore  stated 
was  for  Tuttle  to  haul  logs.    No  one  else  was 
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mentioned.  He,  himself,  personally,  with  his 
team  was  hired  to  haul  logs.  ...  He  asked 
for  work  and  it  was  given  to  him.  He  had 
no  more  right  to  send  a  substitute  or  employ 
assistants  at  his  employer's  expense  than  a 
ditch  digger  has  who  sends  a  man  in  his 
place.  If  the  employer  accepts  the  substitute, 
of  course  he  would  have  to  pay  him,  but  the 
contract  gave  Tuttle  no  such  privilege.  If  it 
did,  however,  Tuttle  was  killed  and  not  a 
substitute  or  assistant.  The  testimony  in 
the  record  that  some  men  had  more  than  one 
team  hauling,  or  brought  a  load  in  and  were 
paid  for  it,  is  beside  the  point.  In  one  in- 
stance they  made  arrangements  before  haul- 
ing, and  in  others  they  were  volunteers  whose 
labor  was  accepted  and  paid  for." 

In  the  recent  case  of  Oall  v.  Detroit  Joomml 
Go.  191  Mich.  406,  158  N.  W.  38,  we  had 
occasion  to  examine  this  question,  and  many 
authorities  in  our  own  court  and  some  from- 
other  jurisdictions  are  cited  in  the  opinion 
of  Mr.  Justice  Person.  Thete  is  a  vast 
amount  of  learning  upon  this  subject.  In 
the  examination  of  this  question,  our  atten- 
tion has  been  called  to  more  than  100  cases  in 
other  jurisdictions.  The  copious  note  to 
Richmond  v.  Sitterding,  66  L.R.A.  445,  101 
Va.  354,  43  S.  E.  182,  00  Am.  St.  Rep.  878, 
and  the  notes  to  Meesmer  v.  Bell,  etc.  Go.  133 
Ky.  10,  10  Ann.  Gas.  1,  117  S.  W.  346,  and 
Cockran  v.  [390]  Rice,  26  8.  D.  803,  128  K 
W.  583,  reported  in  Am.  &  Eng.  Ann.  Gas^ 
1913B  at  page  570,  will  furnish  an  abun- 
dance of  authority  upon  the  subject. 

In  some  cases  much  stress  is  laid  upon  the 
fact  that  the  work  to  be  performed  is  of  an 
indefinite  amount  subject  to  discharge  and 
control  in  that  regard.  Others,  whether  the 
employment  is  of  a  general,  independent  char- 
acter, like  that  of  draymen  and  common  car- 
riers, becomes  the  controlling  question.  We 
are  of  the  opinion  that  the  test  of  the  rela- 
tionship is  the  right  to  control.  It  is  not 
the  fact  of  actual  interference  with  the  con- 
trol, but  the  right  to  interfere,  that  makes 
the  difference  between  an  independent  con- 
tractor and  a  servant  or  agent.  26  Gyc.  p. 
1547. 

In  our  opinion  there  was  such  control  over 
the  work  of  Tuttle,  by  the  company,  as  makes 
it  inconsistent  to  say  that  Tuttle  was  an  in- 
dependent contractor.  His  work  was  limited 
by  the  right  of  the  company  to  terminate 
it  at  any  time,  and  it  was  for  no  definite 
period  or  amount.  The  loading  and  unloading 
were  under  control  of  the  company,  both  as 
to  time  and  place.  True,  he  was  in  charge  of 
his  team  while  going  from  the  skidway  to 
the  mill,  but  that  was  true  of  all  the  drivers, 
whether  working  by  the  month  or  the 
thousand. 

The  most  that  can  be  said  for  the  respond- 
ents is  that,  upon  the  evidence  in  the  record. 


it  might  be  for  a  jury  to  say,  under  proper 
instructions,  whether  the  company  partici- 
pated and  directed  in  the  work  of  Tuttle  to 
such  a  degree  that  the  relation  of  master  and 
servant  existed,  or  whether  he  was  an  inde- 
pendent contractor.  There  was  some  evidence 
tending  to  show  a  custom.  There  was  no  evi- 
dence that  Tuttle  knew  of  any  custom.  Such 
evidence  was  admissible  only  on  the  ground 
that  the  parties  were  both  cognizant  of  it, 
and  must  be  presumed  to  have  mads  their 
engagement  [400]  with  reference  to  it.  There 
was  no  sudi  evidence.  Pennell  v.  Transpor- 
tation Go.  04  Mich.  247,  63  N.  W.  1040. 

The  real  question  in  this  case  is:  What 
was  the  relation  which  Mr.  Tuttle  sustained 
to  the  Embury-Martin  Lumber  Gompany? 
In  our  opinion  he  was  a  person  in  service  un- 
der employment  of  that  company,  and  comes 
within  the  provisions  of  the  workmen's  com- 
pensation law.  Whether  or  not  the  relation 
of  master  and  servant  exists  in  a  given  case, 
under  oral  contract,  is  often  a  question  of 
fact,  or  of  mixed  law  and  fact,  and  is  to  be 
proved  like  any  other  question. 

In  our  opinion  there  was  evidence  in  the 
case  that  warranted  the  Industrial  Accident 
Board  in  reaching  the  conclusion  which  it 
did,  and  the  proceedings  of  that  board  must 
be  affirmed. 

Kuhn,  Ostrander,  Bird,  Moore,  Steere, 
Brooke,  and  Person,  JJ.,  concurred. 


irOTE. 

One  who  contracts  orally  to  haul  logs  at  a 
stipulated  rate  per  thousand  with  his  own 
team  for  an  indefinite  period,  but  who  is 
subject  to  the  control  of  his  employers  both 
as  to  time  and  place  with  respect  to  loading 
and  unloading,  is  held  in  the  reported  case 
to  be  a  servant  within  the  meaning  of  a 
workmen's  compensation  act,  and  not  an  in- 
dependent contractor,  since  the  work  is  lim- 
ited by  the  right  of  the  company  to  terminate 
it  at  any  time  and  the  test  of  relationship  is 
the  right  ^o  control  and  not  the  fact  of  actual 
interference  with  the  control  that  constitutes 
the  difference  between  an  independent  con- 
tractor and  a  servant  or  agent. 

The  question  who  is  an  independent  con- 
tractor is  fully  discussed  in  the  note  to  Bod- 
well  ▼«  Webster,  reported  ante,  this  volume, 
at  page  624. 

Who  is  an  independent  contractor  so  as  to 
be  outside  the  scope  of  a  workmen's  com- 
pensation act  is  also  involved  in  the  question 
who  is  a  workman  within  such  an  aet.  For 
a  discussion  of  that  question,  sse  the  notes 
to  Walker  v.  Crystal  Palace  Football  Club, 
Ann.  Gas.  1013C  25;  HillesUd  ▼.  Industrial 
Ins.  Gom.  Ann.  Gas.  1016B  780;  and  Dale  t. 
Saunders,  Ann.  Gas.  1018B  703. 
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V, 

GOEMANN  ET  AX. 

Wisconsin     Supreme     Court — ^February     13, 

1917. 

lea  Wis.  103;  lei  N,  W,  3S'4, 

Jvdements  <—  Opening  Default  —  IMs- 
eretion  of  Ooiirt. 

Order  opening  default  judgment  in  suit  for 
personal  injuries  a^inst  employers  is  held 
to  be  well  within  the  trial  court's  discretion; 
it  appearing  that  defendants  relied  upon  de- 
fense being  made  by  their  liability  insurance 
company. 

Independent    Contractors    ~    Question 
for  Jnry. 

In  an  action  by  a  servant  for  injuries^ 
whether  one  in  charge  of  the  work  of  piliag 
logs  in  which  defendant  was  engaged  when 
injured  and  who  was  paid  a  certain  sum 
per  thousand  while  in  charge  of  such  work 
was  an  independent  contractor,  is  held  to  be 
a  question  for  the  jury. 

[See  note  at  end  of  this  case.] 

Evidence  as  to  Status  of  Contractor  — 
Hamiless  Error. 

In  an  action  by  a  servant  for  injuries,  de- 
fense being  he  was  not  an  employee,  error  in 
permitting  him  tu  testify  as  to  his  hiring  for 
defendants  by  one  not  shown  to  have  author- 
ity, from  defendants,  is  held  not  to  be  re- 
versible, in  view  of  the  nature  of  plaintiff's 
employment  and  the  iniruring  of  plamtiff  and 
others  as  defendants'  employees. 

Appeal  from  Circuit  Court,  Brown  county: 
6BAAS8,  Judge. 

Action  by  Edward  Sempier,  plaintiff, 
against  August  Goemann  et  al.,  defmdants. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affikmb). 

[104]  Hie  plaintiff  was  injured  while  deck- 
ing or  piling  logs  at  Cisco  lake,  Michigan,  in 
February,  1914.  The  defendants  had  a  gen- 
eral logging  contract  to  take  out  and  pile 
these  logs.  The  so-called  decking  operation 
was  done  by  the  use  of  a  V-shaped  frame 
about  twenty  feet  high  resting  on  another 
frame,  the  point  of  the  V  upwards,  with  a 
pulley  at  the  top  and  another  at  the  bottom. 
A  rope  through  these  pulleys  was  attached  to 
the  center  of  a  cable  a  little  over  sixteen  feet 
long,  and  on  each  end  of  the  cable  there  was 
a  pointed  iron  hook  with  a  guiding  rope. 
.Thepe  hooRs  or  "pups/'  as  they  are  called, 
would  be  placed  in  the  ends  of  the  log  pro- 
posed to  be  placed  on  the  pile.  A  team  at- 
tached to  the  other  end  of  the  rope  would 
pull  it  through  the  two  pulleys,  and  the  con- 
sequent strain  on  the  cable  would  tighten  the 
hold  of  the  hooks  and  raise  the  log  to  the 


desired  height.  The  plaintiff  as  '*top''  mao 
on  the  pile  would  signal  the  driver  of  the 
team  when  to  stop,  would  see  that  the  log 
was  in  proper  place  on  the  pile,  and  then  on 
his  signal  the  men  holding  the  ropes  attached 
to  the  hooks  or  pups  would  pull  on  them, 
thereby  releasing  the  log. 

At  the  time  in  question  a  log  being  raised 
was  prematurely  released  and  swung  so  as  to 
knock  plaintiff  to  the  ground  and  fell  on  him, 
causing  severe  injurv. 

The  summons  and  ^^mplaint  were  served  on 
defendant  Clark  in  April,  1014,  and  on  de- 
fendant Qoemann  May  2,  1014.  These  de- 
fendants turned  these  papers  so  served  over 
to  an  agent  of  the  Boyal  Indemnity  Insur- 
ance Company  and  claim  to  have  received  and 
relied  upon  the  assurance  of  such  agent  that 
the  insurance  company  would  look  after  the 
matter  and  defend  the  lawsuit  if  necessary. 
Plaintiff's  attornev  wrote  defendant  Goemann 
on  June  3d  calling  attention  to  the  service 
and  that  the  time  for  answering  had  expired, 
but  no  answer  to  such  letter  was  received. 
A  personal  interview  was  had  between  de- 
fendant Goemann  and  plaintiff's  counsel  and 
the  agent  of  the  insurance  company  on  or 
about  July  6th,  [106]  at  which  time  the  situ- 
ation was  discussed.  Nothing  further  was 
done  until  October  16,  1014,  when,  upon  affi- 
davit of  default,  a  verdict  upon  a  hearing 
then  had  was  returned  against  the  defendant! 
in  the  circuit  court  for  the  sum  of  $1,030. 

The  defendants,  learning  of  this  verdict 
through  a  newspaper  account,  immediately 
consulted  counsel,  and  an  application  was 
made  to  the  court  to  have  the  proceedings 
opened  and  they  be  allowed  to  defend.  On 
such  application  the  defendant  Goemann 
made  an  affidavit  reciting,  among  other 
things,  that  he  had  fully  and  fairly  stated 
all  the  facts  and  circumstances  connected  with 
said  injury  to  his  counsel.  The  verified  an- 
swer attached  to  these  affidavits  contained 
the  following:  ''Admits  that  the  plaintiff 
was  employed  by  the  defendant? :  admits  that 
the  plaintiff  was  injured  while  in  the  employ 
of  the  defendants." 

An  additional  affidavit  was  made  bv  Ooe- 

« 

mann  a  few  days  later  in  which  he  stated 
that  since  making  the  answer  above  referred 
to  he  was  informed  by  defendant  Clark  that 
plaintiff  had  been  discharged  by  Clark  a  few 
davs  before  the  accident  and  was  then  work- 
ing  for  one  James  Cherf,  who,  it  was  alleged, 
was  an  independent  contractor  over  whom 
defendants  had  no  controL  The  amended 
answer  contained  neither  of  the  admissions 
of  the  original  answer  quoted  above,  and  al- 
leged that  at  the  time  of  the  injury  plaintilT 
was  not  in  their  employment  but  in  that  of 
said   .James  Cherf. 

Upon  the  trial  a  special  verdict  was  found 
to  the  effect  that  the  proximate  cause  of 
plaintiffs  injury  was  a  want  of  ordinary  care 
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of  defendants  in  failing  to  provide  reasonably 
safe  appliances  in  the  so-called  pup  hooks. 
That  the  coemployees  did  not  fail  in  ordinary 
care  in  attaching  the  pup  hooks  to  the  log 
that  fell.  That  the  plaintiff  and  said  Cherf 
were  each  a  servant  of  the  defendants  at  the 
time  of  the  injury.  That  $1,800  would  com- 
pensate plaintiff  for  his  injury.  After  mo- 
tion by  each  party  after  verdict  the  court 
ordered  judgment  upon  the  verdict  for  plain- 
tiff)  from  which  judgment  [106]  defendants 
appealed.  The  respondent  on  this  appeal  gave 
the  notice  provided  for  by  sec.  8049a,  Stats. 
1915,  and  asked  to  have  reviewed  the  order 
opening  defendants'  default  and  setting  aside 
the  verdict  found  by  the  first  jury. 

Kittell  d  Burke  for  appellants. 
hffrm  D.  Joseph  for  respondent. 

E8CHWEILEB,  J. — Upon  the  respondent's 
application  to  review  the  order  of  the  court 
below  in  opening  the  default,  we  are  satis- 
lied  that  in  so  doing  the  court  acted  well 
within  the  field  of  judicial  discretion  and 
therefore  respondent's '  request  must  be  de- 
nied. 

On  defendants'  appeal  it  is  urged  in  sub- 
stance that  the  record  established  as  a  matter 
of  law  that  at  the  time  of  the  injury  plaintiff 
was  employed  by  an  independent  contractor, 
James  Cherf;  that  no  actionable  negligence 
was  shown  or  found  by  the  jury ;  and  that  the 
court  improperly  admitted  evidence  as  to 
statements  made  by  one  Thompson,  alleged  to 
be  defendants'  agent,  at  the  time  that  th« 
plaintiff  was  hired. 

The  plaintiff  alleged  and  proved  certain 
provisions  of  the  workmen's  compensation 
act  of  Michigan,  the  state  in  which  the  acci- 
dent occurred,  and  that  defendants  had  not 
elected  to  be  and  therefore  were  not  8ubJ€»ct 
to  its  provisions  as  to  compensation.  The 
e£fect  of  that  act  is  substantially  the  same 
as  ours  and  prevents  defendants  from  relying 
upon  any  defense  based  upon  the  negligence 
of  the  employee  himself  or  of  a  fellow-em- 
ployee, or  upon  the  assumption  of  the  risk 
incident  to  his  employment  or  from  failure 
of  the  employer  to  provide  safe  premises  and 
Boitable  appliances.  Defendants  also  offered 
in  evidence  certain  decisions  of  the  supreme 
court  of  Michigan  to  determine  the  question 
of  whether  or  not  James  Cherf  was  such  an 
independent  contractor  as  to  make  him  and 
not  defendants  liable  for  the  injury  to  plain- 
tiff. The  follow  cases,  viz.:  McClure  v.  De- 
troit Southern  R.  Co.  146  [107]  Mich.  457, 
109  X.  W.  847;  McBride  v.  Jerry  Madden 
Khinrle  Co.  173  Mich.  248,  138  N.  W.  1077 ; 
^muelson  ▼.  Cleveland  Iron  Min.  Co.  40 
Mich.  164,  13  N.  W.  499,  43  Am.  Rep.  4.56, 
which  were  so  offered  by  defendants,  and  also 
De  Forrest  v.  Wright,  2  Mich.  368;  Riedel  v. 
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Moran,  103  Mich.  262,  61  N.  W.  509;  Burns 
v.  Michigan  Paint  Co.  152  Mich.  613,  116 
N.  W.  182,  16  L.R.A.(N.S.)  816;  Rogers  v. 
Parker,  159  Mich.  278,  18  Ann.  Cas.  753,  123 
N.  W.  1109,  34  L.R.A.(N.S.)  965;  Bacon  v. 
Candler,  181  Mich.  372,  148  N.  \V.  194,  dis- 
close no  substantial  difference  between  the 
rule  in  that  state  and  the  rule  here  as  to  such 
relationship,  as  indicated  in  Madix  v.  lloch- 
greve  Brewing  Co.  154  Wis.  448,  452,  143 
X.  W.  189. 

In  the  case  at  bar,  while  it  is  true  that  the 
uncontradicted  evidence  shows  that  there  was 
an  oral  contract  between  defendants  and 
Cherf  by  which  he  was  to  have  charge  of  the 
work  of  piling  the  logs,  board  and  pay  the 
men  while  so  doing,  and  was  to  be  paid  at 
sixty- five  cents  per  thousand,  which  fact  is 
of  considerable  weight  but  not  necessarily 
controlling,  yet  there  was  evidence  tending 
to  show  that  defendants  did  exercise  some 
species  of  control  over  the  men  by  shifting 
at  least  one  of  them  from  the  piling  crew  to 
work  that  was  admittedly  under  the  personal 
direction  of  defendants.  The  defendants  pro- 
cured liability  insurance  to  cover  all  the  men 
employed  on  the  entire  work,  including  those 
working  under  Cherf,  although  the  propor- 
tionate share  of  such  insurance  expense  ap- 
pears to  have  charged  against  Cherf  by  de- 
fendants, but  after  the  accident  here  involved. 
The  admissions  in  the  answer  were  also 
proper  to  be  considered  in  this  connection. 
There  were,  therefore,  facts  from  which  a 
jury  might  legitimately  draw  the  inference 
they  did,  that  Cherf  was  a  servant  of  defend- 
ants under  their  control  at  all  times  and  that 
the  arrangement  as  to  compensation  was  for 
convenience  only,  and  that  therefore  he  was 
not  such  an  independent  contractor  as  would 
relieve  the  defendants  from  liability  under 
the  Michigan  authorities  or  those  of  this 
state. 

The  Michigan  court  has  repeatedly  defined 
the  duty  of  the  [108]  master  to  the  employee 
in  regard  to  tools  and  appliances.  It  is  said 
in  Wachsmuth  v.  Shaw  Blectric  Crane  Co. 
118  Mich.  275,  76  N.  W.  497,  as  follows: 

'^It  is  now  well  settled  the  master  owes  to 
the  servant  the  duty  of  using  ordinary  care 
and  diligence  in  providing  for  his  use  sound 
and  safe  materials,  and  such  appliances  as 
are  reasonably  calculated  to  insure  his  safety. 
He  is  also  bound  to  examine  and  inspect 
these  things  from  time  to  time,  and  use  ordi- 
nary care  and  skill  to  discover  and  repair 
defects  in  them." 

The  same  doctrine  is  found  in  Morton  v. 
Detroit,  etc.  R.  Co.  81  Mich.  423,  46  N.  W. 
Ill,  and  McDonald  v.  Michigan  Cent.  R.  Co. 
132  Mich.  372,  93  N.  W.  1041,  102  Am.  St. 
Rep.  426.  We  can  see  no  difference  between 
that  declaration  and  the  law  of  this  state  as 
shown    in    Yazdzewski   v.    Barker,    131    Wis. 
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494,  111  N.  W.  689,  120  Am.  St.  Rep.  1059; 
Czapinski  ▼.  Thomas  Furnace  Co.  158  Wis. 
635,  149  N.  W.  477,  and  many  other  cases; 
and,  tested  li>y  the  rule  common  to  both  states, 
it  was  in  this  case  for  the  jury  to  determine 
whether  that  duty  of  the  master  had  been 
breached. 

On  this  question  of  proximate  cause  it  is 
urged  that  there  were  a  number  of  ways  un- 
der the  testimony  by  which  the  log  may 
have  become  loose  and  caused  the  injury  and 
that  the  jury  must  necessarily  have  indulged 
in  mere  speculation  in  making  the  finding 
that  they  did ;  but  it  must  suffice  to  say  that 
altiiough  the  testimony  is  somewhat  indefinite 
and  meager  as  to  what  took  place  at  the 
precise  time  of  the  injury,  yet  there  is  suffi- 
cient in  the  record  to  support  the  finding  that 
it  was  that  precise  cause  as  indicated  in  the 
finding,  and  therefore  not  some  other,  that 
proximately  caused  the  injury,  and  we  cannot 
now  disturb  that  finding. 

One  Thompson,  a  straw  boss  for  defendants, 
having  charge  of  the  skidding  operation,  hired 
plaintiff  and  six  other  men  at  De  Pere,  Wis- 
consin»  to  work  in  the  woods.  Thompson  tes- 
tifies that  he  was  not  employed  or  authorized 
by  defendants  to  hire  plaintiff  or  any  of  these 
men  for  them,  but  that  he  was  asked  to  do  so 
for  one  Burdeau,  who  had  a  sawing  contract 
[109]  under  defendants.  On  his  return  from 
De  Pere  with  the  seven  men  the  plaintiff  and 
one  other  were  left  to  work  for  Cherf,  who 
kept  the  first  camp  reached  by  them.  One  or 
more  of  the  others  went  to  work  for  defend- 
ants and  several  for  Burdeau.  Subsequently 
plaintiff  did  work  directly  for  defendants. 
There  seems  also  to  have  been  more  or  less 
shifting  of  the  men  from  camp  to  camp.  Un- 
der the  specific  objection  that  Thompson's 
authority  had  not  been  shown,  the  court  per- 
mitted the  plaintiff  and  one  other  witness  to 
testify  that  at  the  time  Thompson  hired 
plaintiff  and  the  others  at  De  Pere  he  told 
them  that  they  were  to  work  for  defendants. 
The  objection  was  perhaps  well  taken,  but  in 
view  of  the  situation  at  the  close  of  the  trial 
when  the  court  and  jury  had  for  considera- 
tion the  entire  circumstances,  the  acceptance 
and  retention  by  defendants  of  s<mie  of  the 
men  hired  by  Thompson,  the  nature  of  his 
employment,  the  admissions  in  defendants' 
answer,  their  failure  to  testify  to  the  con- 
trary, and  the  insuring  of  all  these  men  by 
defendants,  we  cannot  say  that  the  error  was 
material  or  sufficient  to  reverse. 

The  other  objections  to  the  admission  of 
evidence  are  not  of  sufficient  importance  to 
require   discussion. 

By  thb  Ck>uiiT. — ^The  order  allowing  defend- 
ants to  defend  and  the  judgment  are  each 
affirmed. 


NOTE. 

In  the  reported  case  it  is  held  that  evidence 
of  the  control  exercised  by  general  logging 
contractors  oyer  one  who  by  virtue  of  an 
oral  contract  had  charge  of  the  work  of  piling 
l(>gs  at  a  stipulated  rate  per  thousand,  and 
who  was  to  board  and  pay  the  men  while  so 
doing,  was  sufficient  to  sustain  a  jury  finding 
that  such  subcontractor  and  his  employee 
were  both  servants  of  the  contractor,  the  fact 
that  the  subcontractor  was  paid  a  stipulated 
rate  per  thousand  being  of  considerable 
weight  but  not  necessarily  controlling  on  the 
question  whether  he  was  an  independent  con- 
tractor. 

For  an  exhaustive  discussion  of  the  ques- 
tion who  is  an  independent  contractor,  see 
the  note  to  Bodwell  v.  Webster,  reported  ante, 
this  volume,  at  page  624. 


V. 

BBOWN. 

Tennessee  Supreme  Court — ^November  2, 1917. 
188  Tenn,  898;  108  8.  W.  248. 


InJumetioB  —  Daauises  for  Wromgfal 
Issvaaee  »  I>iit7  to  Mlmlmlaa. 

Where  one  joined  from  fencing  a  road- 
way finally  prevailed  and  it  appear^  that  he 
could  have  moved  his  fence  back  pending 
litigation  for  $76,  it  was  his  duty  to  do  so, 
and  he  cannot  obtain  $907  damages  on  the 
injunction  bond  for  damages  from  loss  of  the 
use  of  fields  left  open,  it  beinff  his  du^  to 
minimize  the  damages  as  mack  as  he  rea- 
sonably could. 

[See  note  at  end  of  this  case.] 

Appeal  from  .  Chancery  Court,  Boane 
county:  Kyle,  Chancellor. 

Action  by  Qorda  Johnson,  plaintiff,  against 
T.  L.  Brown,  defendant.  Judgment  for  plain- 
tiff. Defendant  appeals.  The  facts  are  stated 
in  the  opinion.    AmaMm>, 

John  W.  Siaplet  and  W.  F.  BoUand  for  ap- 
pellant. 
Wright  d  Boggard  for  appellee. 

[396]  Neil,  C.  J. — ^Defendant  had  fenced  in 
an  old  road  which  complainant  insisted  was 
a  public  way,  and  complainant  filed  her  bill 
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to  enjoin  the  maintenanoe  of  this  fence.  The 
chancellor  awarded  the  injunction^  and  re- 
fused on  motion  to  dissolve  it.  Finally,  after 
lengthy  litigation  the  bill  was  dismissed. 
The  case  was  then,  according  to  the  [396]  cus- 
tomary practice  in  chancery  causes  in  this 
State,  referred  to  the  master  for  a  report  on 
damages  on  the  injunction  bond.  It  appeared 
from  the  report  and  the  evidence  that  defend- 
ant, instead  of  simply  setting  his  fence  back 
so  as  to  leave  the  road  out  of  his  field,  cut 
Of  took  down  the  fence  at  two  places,  so  as 
to  permit  use  of  the  roadway,  but  in  doing 
so  exposed  a  large  field,  and  so  left  it  during 
the  whole  period  of  the  litigation,  practically 
unfenced.  He  claimed  for  the  use  of  this 
field,  of  which  he  was  thus  deprived,  the  sum 
of  $907,  and  the  master  reported  that  if  he 
were  entitled  to  compensation  on  that  basis 
the  sum  stated  would  truly  represent  the  loss 
which  defendant  had  sustained.  He  further 
reported,  however,  and  the  evidence  shows, 
that  he  could  have  moved  the  fence  back  so  as 
to  leave  the  old  road  outside  of  his  field, 
that  is,  could  have  removed  the  fence  from 
the  east  side  to  the  west  side  of  the  old  road, 
and  thus  have  protected  his  field,  and  could 
have  restored  it  to  the  east  side  after  the 
termination  of  the  litigation,  all  at  a  cost 
of  $75.  The  chancellor  held  that  he  was  en- 
titled only  to  the  $75,  and  on  appeal  to  the 
court  of  civil  appeals  the  judgment  was  af- 
firmed. 

We  think  the  court  of  civil  appeals  reached 
the  correct  conelusion.  It  was  the  defendant's 
duty  to  minimize  the  damages  as  much  as  he 
conM,  as  in  all  other  cases  of  injury,  by  the 
exercise  of  reasonable  care.  This  reasonable 
care  would  have  exacted  of  him,  not  the  ex- 
penditure of  a  large  or  disproportionate  sum 
of  money,  or  the  employment  of  uncommon 
agencies,  but  the  use  [397]  of  such  a  moder- 
ate and  reasonable  sum  of  money,  and  the 
putting  forth  of  such  reasonable  efforts  to 
save  himself  from  injury  from  the  operation 
of  the  injunction  as  a  reasonably  prudent 
person  in  the  same  or  similar  circumstances 
would  have  spent  and  put  forth.  His  failure 
to  so  act  was  negligence,  and  to  this  negli- 
gence must  be  attributed  the  loss  of  the  use 
of  his  land  for  the  period  mentioned,  for 
which,  of  course,  he  is  entitled  to  no  recovery. 
Indeed,  in  strictness,  he  would  not  be  entitled 
to  recover  the  $75  even,  since  he  did  not 
expend  that  sum,  but  the  complainant  has 
been  content  to  permit  the  judgment  to  stand, 
and  has  assigned  no  errors,  and  the  court  will 
not  itself  raise  the  objection. 

We  have  no  case  in  this  State  applying  to 
injuries  caused  by  injunctions  improperly 
sued  out,  the  general  doctrine  concerning  the 
duty  of  an  injured  party,  one  injured  either 
in  person  or  propertyi  to  minimize  the  dam- 
ages as  much  as  he  reasonably  can,  but  that 
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cases  so  arising  are  but  particular  instances 
within  the  general  principle  there  can  be  no 
doubt. 

The  result  is  that  the  judgment  of  the  court 
of  civil  appeals  must  be  affirmed  with  costs. 

NOTE. 

Duty  of  Injured  Party  to  Minimise 
Damages  Resulting  from  Improper 
Suing  Out  of  Injunction. 

It  is  the  duty  of  the  injured  party  to  use 
ordinary  care  to  lessen  or  avoid  the  damage 
resulting  from  the  improper  suing  out  of  an 
injunction,  such  as  a  man  of  ordinary  in- 
telligence would  use  under  like  circumstances, 
and,  for  any  damage  caused  by  the  lack  of 
sueh  care  on  the  part  of  the  injured  party, 
he  cannot  recover.  Citzens  Trust  Co.  v.  Ohio 
Valley  Co.  138  Ky.  421,  128  S.  W.  317; 
Roberts  v.  White,  73  N.  Y.  376;  O'Connor  v. 
New  York,  etc.  Land  Imp.  Co.  8  Misc.  243, 
28  N.  Y.  S.  544.  And  see  the  reported  case. 
In  the  case  first  pited  it  appeared  that  an 
injunction  was  issued  restraining  the  cutting 
and  moving  of  the  timber  from  a  certain  tract 
of  land.  The  injunction  was  subsequently 
dissolved.  In  a  suit  brought  to  recover  for 
the  damages  suffered  by  reason  of  the  same, 
the  court  said:  "In  cases  of  this  sort  the 
plaintiff  cannot  recover  any  damages  which 
he  might  have  avoided  by  ordinary  care.  It 
was  incumbent  on  the  plaintiff  to  use  ordi- 
nary care  to  give  its  men  and  teams  employ- 
ment and  in  so  far  as  it  might  have  lessened 
the  loss  by  ordinary  care,  and  failed  to  do  so, 
no  recovery  naay  be  had.  No  expense  should 
be  allowed  unless  it  was  reasonable  and  in- 
curred in  consequence  of  the  injuncti(»i  neces- 
sarily and  in  the  exercise  of  ordinary  care." 

It  is  not  the  duty  of  the  injured  party, 
however,  to  incur  any  hazard  or  unnecessary 
risk  in  minimizing  the  damages  resulting 
from  the  improper  suing  out  of  an  injunction. 
Roberts  v.  White,  73  N.  Y.  375;  O'Connor  v. 
New  York,  etc.  Land  Imp.  Co.  8  Misc.  243, 
28  N.  Y.  S.  644.  In  the  case  first  cited  an 
injunetion  which  had  been  issued  to  restrain 
the  tearing  down  of  a  wall  between  adjoining 
buildings  was  dissolved,  and  a  reference  was 
ordered  to  ascertain  the  damages  sustained 
thereby*  It  appeared  that  there  would  have 
been  a  delay  from  the  injunction  in  putting 
up  and  completing  the  proposed  new  build- 
ings even  if  all  the  old  buildings  except  the 
disputed  wall  had  been  taken  down  and  the 
new  building  built  up  from  the  foundations 
to  the  timbers  of  the  first  or  ground  floor 
while  the  injunction  was  in  force.  The  court 
said:  "In  the  erection  of  a  permanent  build- 
ing in  that  location,  it  would  not  have  been 
safe  or  prudent  to  proceed  to  lay  the  founda- 
tion of  any  part  until  they  were  prepared  to 
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lay  the  whole,  and  that  it  would  or  might 
have  endangered  the  foundation  and  the  walls 
already  up  to  drive  piles,  as  would  be  neces- 
j-ary,  to  support  the  foundation  on  the  line  of 
the  wall  in  contention,  when  that  should  be 
taken  down  and  removed.  They  were  also  of 
opinion  that  the  removal  of  the  other  walls 
would  have  rendered  the  disputed  wall  unsafe. 
It  sufUces  to  say  that  the  parties  while  they 
should  do  nothing  to  enhance  the  damages, 
nnd  should  do  all  that  they  reasonably  could 
do  to  diminish  them  (Parsons  v.  Sutton,  66 
N.  Y.  98;  Eten  v.  Luyster,  60  N.  Y.  252; 
Dillon  v.  Anderson,  43  N.  Y.  232:  Hamilton 
V.  Mcpherson,  28  N.  Y.  72),  were  not  bound 
to  incur  any  hazard  or  assume  unusual  risks, 
and  are  not  responsible  if,  adopting  such 
course  as  experienced  and  competent  architects 
and  builders  regarded  as  prudent  and  proper, 
another  course  might,  in  the  opinion  of  others 
equally  experienced  and  skilful,  have  been 
adopted,  which  would  have  been  equally  safe 
and  proper,  and  which  would  have  reduced 
the  damages,  and  to  some  extent  relieved  the 
plaintiff  from  the  consequences  of  his  own 
acts  in  procuring  an  injunction  without  right. 
The  plaintiffs  were  only  bound  in  good  faith 
to  do  that  which  those  skilled  in  building 
would  think  reasonably  necessary  to  save  the 
plaintiff  from  unnecessary  loss.  If  the  evi- 
dence  preponderated  greatly  on  the  side  of 
the  plaintiff  upon  this  question;  if  the  evi- 
dence on  the  part  of  the  defendants  was  such 
as  to  show  that  they  acted  in  good  faith,  and 
proceeded,  as  they  thought  they  safely  could, 
having  respect  to  the  location  and  the  char- 
acter of  the  building  to  be  erected  and  the 
foundation  to  be  placed,  in  tearing  down  the 
old  building  and  proceeding  with  the  new, 
pending  the  injunction;  they  would  not  be 
liable  for  not  proceeding  more  rapidly." 

In  O'Connor  ▼.  New  York,  etc.  Land  Imp. 
Co.  8  Misc.  243,  28  N.  Y.  8.  644,  wherein  the 
defendant  claimed  damages  for  the  loss  of 
money  occasioned  by  an  injunction  which  ren- 
dered it  unable  to  carry  out  a  real  estate  trans- 
action, and  a  referee  was  appoihted  to  assess 
damages,  the  court  said:  'The  referee  did 
not  err  in  his  exclusiou  of  evidence  by  which 
it  was  sought  to  show  that  a  further  specula- 
tion upon  the  part  of  the  defendant  corpora- 
tion with  regard  to  the  land  constituting  the 
subject-matter  of  the  option  might  have  re- 
sulted in  some  reduction  of  the  loss  which 
ensued  from  nonperformance  of  the  contract 
with  Edwards  and  Lowerre.  No  such  hazard- 
ous embarkation  was  required  ol  the  defend- 
ant corporation." 
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Homicide  —  Brideiiee  —  OorroboimtioB 
of  Accoapliee  -^  O'wmevship  of  Knife 
Found  near  Rody* 

Testimony  that  a  knife  found  by  the  body 
of  deceased,  who  had  been  stabbed  and  beaten 
to  death,  belonged  to  accused,  is  sulTicient 
corroboration  of  the  testimony  of  a  self-con- 
fessed accomplice  to  justify  a  conviction  upon 
the  accomplice's  testimony. 

Witnesees  —  OredlMlity  —  Question  for 
Jury. 

The  credibility  of  witneases  is  a  question 
for  the  jury. 

Homieido  —  Sufioieaey  of  Erideaee  — 
AUbi. 

In  a  prosecution  for  homicide,  where  the 
evidence  on  alibi  is  conflicting,  the  question 
i?  for  the  jury. 

ETidence  to  Identify  Dead  Body. 

In  a  prosecution  for  homicide,  where  the 
body  is  not  clearly  identified  by  any  witness, 
letters,  memoranda,  etc.,  found  in  a  grip  near 
the  body  and  in  the  clothes,  are  admissible 
to  prove  identity. 

[See  note  at  end  of  this  case.] 

Evldenee  of  Poaeeeeioii  of  Money  ¥7 
Deeensed. 

But  such  memoranda,  etc.,  are  not  ad- 
missible to  show  that  deceased  had  in  his 
poHsession  a  considerable  sum  of  money. 

Harmleae  Enror  »  Sridottee  mm  to  Fact 
Otherwiee  Prored* 

Where  there  is  abundant  other  evidence  to 
show  that  deceased  had  in  his  possession  a 
considerable  sum  of  money,  the  act  of  the 
prosecutor  in  stating  to  the  jury  that  meir 
oranda  found  with  the  body  of  deceased 
showed  that  he  was  hard-working  and  had 
money  in  his  possession  is  harmless. 

Criminal  Law  —  E^denoe  —  Rebutting 
Proof  of  Alibi. 

Where  the  defense  of  alibi  was  that  aocused 
spent  the  entire  day  and  night  of  the  killing 
in  his  father's  home,  testimony  that  a  witnes«i 
heard  accused  on  the  night  of  the  crime  while 
he  was  in  another  room  of  an  immoral  report 
is  admissible. 

• 

Same. 

Where  accused  offered  eyidenoe  to  show 
that  he  was  at  home  on  the  day  and  night  of 
the  killing,  testimony  that  accused  was  seen 
drinking  with  deceased  on  the  evening  of  the 
murder  is  admissible. 

Same. 

Testimony  that  a  witnen  saw  aeensed  down 
town  on  the  afternoon  of  the  murder  and  saw 
him  later  that  evening  is  also  admi!)«in<>. 
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'^^itneBses  —  Corroboratloii  —  Prevloiis 
Coa«lsteat  Staten^atr. 

Where  accused  attacks  the  credibility  of 
a  witness  offered  to  contradict  his  defense  of 
alibi  by  testimony  that  the  witness  had  stat- 
ed to  others  that  he  knew  nothing  about  the 
case,  but  was  going  to  testify  nevertheless, 
etc.,  the  witness  may  be  corroborated  by  evi- 
dence that,  shortly  after  the  killing,  lie  made 
statements  identical  with  those  given  at  trial. 

[See  8  Ann.  Cas.  477;  Ann.  Cas.  1015A 
512;  82  Am.  St.  Rep.  23.] 

Criminal  liaw  —  Erideaee  —  Belrattlms 
Pro4»f  of  AlibL 

Where  accused  claims  to  have  been  in  his 
father's  house  on  the  day  and  evening  of  the 
homicide,  testimony  that  a  witness  saw  him 
on  the  afternoon  of  the  killing  in  a  saloon 
drinking  with  another  person  is  admissible. 


Testimony  that  the  companion  of  a  former 
witness  saw  two  men  drinking  as  detailed  by 
such  witness,  though  he  did  not  know  and 
could  not  recognize  accused,  as  the  other  wit- 
ness had,  is  admissible  in  corroboration. 

^RTitaeMes  «  proof  ^f  Good  Bopi&te  — 
Necessity  of  ProTioiis  Attack. 

Where  witnesses  offered  by  accused  to  prove 
his  alibi  are  contradicted  by  the  state's  wit- 
nesses as  to  the  fact  of  the  alibi,  but  are  not 
in  any  other  way  attacked,  their  testimony 
may  not  be  corroborated  by  proof  of  their 
general  reputation  for  veracity,  notwithstand- 
ing the  trial  is  held  in  a  county  where  ac- 
cused's witnesses  are  not  known. 

Hoatieide  ~  Eridenoo  —  Possossioii  of 
Money  by  Aeeased. 

Where  it  is  shown  that  immediately  before 
the  killing  accused  was  short  of  money  and 
pawned  his  watch,  evidence  that  after  the 
killing  accused  was  freely  spending  money  in 
saloons  and  immoral  resorts  is  admissible, 
where  it  appears  that  deceased,  when  killed, 
had  in  his  possesaion  a  coniaderable  sum  of 
mon^. 

Ciiadmal  Iaw  —  ETldonee  —  ReButttas 
Proof  of  AUbt. 

Where  accused  claims  that  he  spent  the 
entire  day  and  night  of  the  killing  in  his 
father's  home,  testimony  in  support  of  an 
accomplice,  who  claimed  to  have  met  accused 
in  an  immoral  resort,  that  on  the  night  of 
the  killing  the  accomplice  and  accused  visited 
the  resort,  where  they  removed  their  blood- 
stained clothing  and  spent  the  rest  of  the 
night  smoking  hop,  is  admissible. 

Trial  <—  Order  of  Proof. 

Where,  upon  the  record  as  a  whole,  evi- 
dence is  admissible,  the  order  of  its  introduc- 
tion is  immaterial. 

Criminal  Law  —  E^denee  —  Rebutting 
Proof  of  Alibi. 

Where  accused  claims  that  on  the  day  of 
the  killing  he  had  remained  in  his  father's 
house,  and  there  was  evidence  tending  to  show 
that  he  had  spent  that  night  in  an  immoral 
resort,  testimony  that,  some  days  after,  he 
was  arrested  when  leaving  such  resor^  is 
admissible. 


Harmless  Error  —  DisereditinK  Cbar- 
aeter  of  Aeonsed  —  Minimnm  Penalty 
Imposed. 

Where  accused  did  not  take  the  stand  him- 
self, and  the  jury  assessed  the  lightest  pos- 
sible penalty  for  murder  in  the  first  degree, 
though  the  offense  could  have  been  nothing 
else,  the  erroneous  admission  of  evidence 
showing  accused  to  have  been  a  frequenter 
of  low  saloons  and  dives  is  harmless. 

Instmetions  «>  Omission  Ovred  by 
Otber  Instmetions. 

Where  accused's  defense  was  alibi,  the  er- 
ror in  a  charge  on  principals,  which  did  not 
require  the  jury  to  find  that  accused  was 
personally  present-  at  the  killing,  must  be 
disregarded,  where  other  paragraphs  of  the 
charge  directed  acquittal  in  case  of  a  rea- 
sonable doubt  as  to  whether  accused  was  pres- 
ent at  the  killing. 

Appeal  and  Error  —  Seope  of  RoTiew. 

As  the  state  cannot  appeal  in  criminal 
cases,  the  only  matter  which  the  court  of 
criminal  appeals  can  review  is  whether  error 
was  committed  against  accused;  and,  if  so, 
was  the  error  prejudicial. 

New  Trial  —  Newly  Diseovered  Eri- 
donee  —  Dilicenee. 

Accused  is  not  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence  tend- 
ing to  support  his  claim  of  alibi,  where  some 
of  the  evidence  must  have  been  within  the 
knowledge  of  accused,  and  the  other  could 
have  been  discovered  by  diligence  during 
the  five  years  preceding  trial. 

OnmnlatiTe  Eridenee. 

Where  several  persons  besides  members  of 
accused's  own  family  testified  in  support  of 
his  defense  of  alibi,  newly  discovered  tes- 
timony of  other  outside  witnesses  tending  to 
support  the  defense  is  cumulative,  and  affords 
no  ground  for  new  trial. 

Same. 

Where  there  have  been  several  trials  and 
continuances,  a  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  testimony 
which  is  only  cumulative. 

Honiicide  —  Eridenee  —  Identity  of  De- 

oeased. 

Under  Pen.  Code  1895,  art.  654,  requiring 
the  identification  of  the  body  of  deceased  as 
that  of  the  person  charged  to  have  been 
killed,  the  state  is  bound  to  prove  the  corpus 
delicti,  and  the  amount  of  proof  of  identifica- 
tion cannot  be  complained  of. 

Same. 

Under  this  statute,  circumstantial  evidence 
16  admissible  to  prove  identity. 

Witnesses  —  Snstaining  Credibility  — 
Proof  tbat  Testimony  Not  Volnn- 
teered. 

W'hcre  accused  attacks  a  witness  by  evi- 
dence of  statements  that  he  was  going  to 
volunteer  to  testify,  though  he  knew  nothing 
of  the  case,  the  witness  may  be  corroborated 
by  evidence  that  his  name  was  furnished  to 
the  prosecution  by  another. 

Proof  of  Good  Reputation. 

Where  a  witness  is  a  stranger,  and  dis- 
crediting  facts  have   been   developed   in   his 
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cross-examination,  he  may  be  corroborated 
by  proof  that  his  general  reputation  for  truth 
and  veracity  is  good. 

Grlmiaal  Iaw  ^  Evidenoe  Incidentally 
Diserediting  Aoonsed. 

In  a  prosecution  for  homicide,  the  fact 
tliat  evidence  of  accused's  visits  to  saloons 
and  the  lowest  of  dives  may  necessarily  have 
a  prejudicial  eflfect  does  not  render  such  tes- 
timony inadmissible,  where  it  is  vitally 
connected  with  the  evidence  to  show  accused's 
guilt. 

Aooompllces  —  Person  Participatins  in 
Homicide. 

A  witness,  who  testified  that>  after  accused 
struck  deceased  with  an  iron  bar,  he  himself 
stabbed  him,  is  an  accomplice. 

lustmctions  —  Verbal  Inaocnraoies. 

Verbal  inaccuracies  in  a  charge,  where  it 
correctly  and  fairly  presents  the  law  a^  a 
whole,  are  not  ground  for  reversal. 

ETidenee     —    Testinony    of    Deoeaaed 
Witness. 

Where  a  witness  who  testified  at  a  former 
trial  has  since  died,  his  testimony  may  be 
reproduced  on  proof  of  his  death. 

Appeal  from  District XJourt,  Collin  county: 
i^EABSON,  Judge. 

Criminal  action.    Frank  McCue,  alias  Mud 
'McCue,  convicted  of  murder  in  first  degree, 
and   appeals.     The  facts  are  stated  in  the 
opinion.    Affirmed. 

Walker  d  Williama,  Clarence  Merritt,  W,  B, 
Ahemathy  and  C.  F,  Greenwood  for  appellant. 
C  E.  Lane  for  appellee. 

[141]  Harper,  J. — Appellant  was  prose- 
cuted and  convicted  of  the  crime  of  murder  in 
the  first  degree,  and  his  punishment  assessed 
at  imprisonment  in  the  penitentiary  for  life. 

I'hat  the  person  who  killed  Earl  Mabry  on 
the  night  in  question  was  guilty  of  murder  in 
the  first  degree  there  can  be  no  question.  The 
question  presented  by  this  record  is,  was  ap- 
pellant one  of  the  participants  [142]  in  the 
crime?  Roy  Pringle  on  this  trial  says  that 
appellant  struck  deceased  in  the  back  of  the 
Iiead  with  an  iron  pin,  and  then  cut  his  throat 
with  a  pocketknife.  Deceased  had  been 
Ivnocked  in  the  head,  and  his  throat  had  been 
cut,  and  some  seventeen  other  wounds  had 
I)een  inflicted  on  him.  Roy  Pringle  was  an 
accomplice,  admitting  that  he  stabbed  de- 
ceased several  times,  and  the  court  so  in- 
structed the  jury.  The  contention  that  there 
is  no  testimony  corroborating  the  accom- 
plice, tending  to  connect  appellant  with  the 
crime,  cannot  be  sustained.  A  knife  was 
found  near  the  dead  body.  Sis  Hamp  posi- 
tively identifies  this  knife  as  the  knife  of 
appellant.  This  tended  very  strongly  to  con- 
nect the  appellant  with  the  crime,  and  is  suffi- 
cient corroboration  of  the  accomplice  in  and 


of  itself  to  sustain  the  conviction.  However, 
it  may  be  stated  that  there  aore  many  other 
circumstances  in  the  record  corroborative  of 
the  accomplice,  tending  to  connect  the  appel- 
lant with  the  offense.  The  contention  that 
someone  other  than  the  accomplice  must  have 
seen  the  appellant  at  or  near  the  scene  of  the 
crime,  and  must  have  seen  him  strike  the 
blows,  to  be  sufficient  as  corroborative  testi- 
mony, is  not  the  law.  If  the  State  had  such 
testimony,  it  would  not  need  the  testimony  of 
the  accomplice.  When  the  deceased  was  found 
dead  near  the  railroad  dump,  his  throat  cut 
from  ear  to  ear,  and  a  knife  found  bv  his 
side  that  is  identified  as  the  knife  of  ap- 
pellant, the  corroboration  is  sufficient.  It  is 
true  that  appellant  assails  the  testimony  of 
Roy  Pringle  and  Sis  Hamp.  Witnesses  swear 
that  their  reputation  for  truth  and  veracity 
is  bad,  and  it  is  sought  to  in»peach  them  by 
proving  contradictory  statements,  yet  all  this 
was  for  the  jury,  and  we  suppose  it  was  as 
ably  argued  in  the  trial  of  the  case  as  it  is 
here  presented,  yet  Jbhe  jury  finds  appellant 
guilty. 

Appellant  presents  a  strong  alibi.  The  wit- 
nesses tie  their  memory  to  circumstances  that 
would  seem  to  render  the  defense  indisputable, 
yet  the  State  introduces  an  equal  or  greater 
number  of  witnesses  who  testify  as  positively 
to  facts  that  would  render  the  alibi  untrue. 
This  was  a  question  for  the  determination 
of  the  jury,  and  the  court's  charge  on  alibi  is 
not  subject  to  the  criticisms  contained  in 
appellant's  motion  for  new  trial,  for  it  is 
drawn  in  language  frequently  approved  by 
this  court.  Hines  v.  State,  40  Tex.  Grim.  23, 
48  S.  W.  171;  Caldwell  v.  State,  28  Tex.  App. 
566,  14  S.  W.  122;  Harris  v.  State,  31  Tex. 
Crim.  411,  20  S.  W.  916;  Stevens  v.  SUtc, 
42  Tex.  Crim.  154,  59  S.  W.  545. 

On  Sunday  morning,  the  21st  day  of  Sep- 
tember, 1907,  the  body  of  a  young  man  was 
found  on  the  south  side  of  the  railroad  dump 
on  the  west  of  Texas  &  Pacific  Railway  bridge, 
on  the  road  from  Dallas  to  the  cement  plant, 
dragged  into  some  high  weeds.  The  skull  was 
crushed  in  the  back  of  the  head;  there  were 
sixteen  or  seventeen  knife  wounds  in  the  body, 
and  the  head  had  beeij  nearly  severed  from 
the  body,  witnesses  say  only  about  two  inches 
of  skin  at  the  back  of  the  neck  connected  the 
head  with  the  body.  An  iron  coupling  pin. 
bloody,  was  found  near  the  body;  a  knife  was 
also  found,  with  the  big  blade  open,  the  point 
being  broken.  A  red  leather  grip  was  also 
found,  and  in  this  grip  were  certain  letters,  a 
time  book,  etc.  To  prove  that  the  body  wss 
that  of  [143]  Earl  Mabry,  the  sister,  who 
never  saw  the  dead  body,  was  permitted  to 
testify  that  the  letters  found  in  the  grip  were 
written  by  herself  and  her  mother  to  her 
brother  Earl ;  that  the  writing  in  the  time 
book  was  in  her  brother's  handwriting;  that 


HcCUE 

75   2*CJt. 

the  hat  found  near  the  dead  body  was  her 
brother's  hat;  the  watch  found  on  the  body 
was  her  brother's  watch.  The  defendant  ob- 
jected to  the  introduction  of  the  letters  and 
the  time  book  in  evidence  on  various  grounds, 
but  as  the  identity  of  the  deceased  was  an 
issue  in  the  case,  and  the  State  was  required 
to  prove  that  the  dead  body  was  that  of  Earl 
Mabry,  the  letters  and  time  book  and  other 
articles  mentioned  were  admissible  on  the 
issue  of  identity  of  deceased.  This  question 
was  specifically  passed  on  in  the  case  of 
Campbell  v.  State,  8  Tex.  App.  84,  and  the 
valise  and  contents  held  admissible  on  the 
question  of  identity  of  deceased.  See  also 
Wharton's  Criminal  Law,  section  941,  and 
cases  there  cited.  However,  it  was  improper 
for  the  prosecuting  officer  to  state  in  his  argu- 
ment that  the  time  book  and  certain  items 
therein  showed  that  the  deceased  was  a  hard 
working  boy,  and  that  said  book  showed  the 
deceased  had  worked  all  the  month  of  August 
and  up  to  the  18th  day  of  September,  and 
that  the  book  showed  he  had  $40  in  his 
possession.  The  time  book  was  not  admissible 
to  show  these  facts,  if  it  did  so  show,  but  was 
admissible  only  on  the  question  of  the  identity 
of  the  deceased,  and  the  objection  to  that  por- 
tion of  the  argument  of  State's  counsel  should 
have  been  sustained.  But  is  the  error  such  an 
error  as  will  call  for  a  reversal  of  the  oaset 
The  fact  that  deceased  had  on  Saturday  even- 
ing some  $50  or  $60  is  amply  proven  by  other 
witnesses,  and  there  is  no  testimony  that  he 
did  not  have  money  on  his  person,  so  the 
amount  of  money  he  had  was  not  an  issue  in 
the  case.  That  he  had,  just  before  being  killed, 
been  at  work  near  Mineola  was  amply  proven 
by  other  witnesses,  and  that  he  came  to  Dallas 
Friday  night  was  proven  by  defendant,  by 
Charles  Moore  and  Mrs.  Wilky.  Then,  toa, 
the  issue  in  the  case,  as  made  by  the  testi- 
mony off«*ed  in  behalf  of  appellant,  was  not 
whether  the  deceased  had  been  murdered  for 
the  purpose  of  robbery,  but  that  appellant  was 
not  the  person  who  did  the  killing, — ^that  he 
was  at  home  at  his  father's  Saturday  and 
Saturday  night,  and  could  not  have  been  the 
person  who  killed  the  deceased.  That  de- 
ceased had  been  foully  murdered  in  a  brutal 
way  was  shown  by  all  the  testimony  adduced 
on  the  trial,  and  as  the  remarks  of  the  prose- 
cuting officer  complained  of  above  were  not 
such  as  could  or  would  cause  the  jury  to  find 
that  appellant  was  the* person  who  did  the 
killing,  nor  had  any  influence  in  regard  to 
that  issue,  the  remarks  do  not  present  re- 
versible error. 

Gertrude  Wilson  was  the  twenty-sixth  wit- 
ness introduced  by  the  State,  and  she  testi- 
fied: "In  1907  I  remember  about  hearing  of 
the  dead  body  of  a  man  being  fotmd  over  west 
of  the  TVinity  river,  and  I  heard  about  it 
Sunday  evening  after  the  killing,  and  the  way 


V.  STATE,  877 

Crim,  1S7, 

1  heard  about  it  was  by  hearing  them  talk 
about  it.  I  knew  Frank  McGue  at  that  time. 
Oh,  I  hadn't  known  Ftank  McCue  very  long. 
I  saw  him  at  Beasley's  several  times  and  had 
heard  him  talk  there  and  heard  him  talk  at 
Bisa  Beasley's  and  several  others,  and  heard 
him  talk  at  Risa  Beasley's  [144]  on  the  Sat- 
urday night  before  1  heard  of  this  killing  the 
next  Sunday  evening.  I  am  acquainted  with 
Frank  McCue's  voice.  I  heard  some  parties 
talking  that  Saturday  night  upstairs  in  Risa 
Beasley's  room,  and  I  taken  one  of  the  voices 
to  be  Frank  McCue's."  It  will  be  recalled 
that  the  defense  of  the  defendant  was  an 
alibi, — ^that  he  was  at  home  all  Saturday 
night.  When  this  witness  was  offered  the 
defendant  objected  to  her  testimony  on  the 
following  grounds: 

"(1)  Because  the  evidence  that  would  be 
put  before  the  jury  and  by  and  through  the 
answer  of  said  questions  by  said  witness 
would  be  immaterial,  inadmissible,  irrelevant 
and  incompetent,  in  that  it  would  not  estab- 
lish nor  tend  to  establish  any  allegation  in 
the  indictment  nor  any  material  issue  in  the 
case. 

"(2)  Because  the  testimony  that  would 
go  to  the  jury  through  the  medium  of  said 
witness*  answers  to  said  questions,  would 
have  only  the  effect  to  prejudice  the  jury 
against  the  defendant." 

The  court  did  not  err  in  overruling  the 
objections  made,  for  it  is  manifest  by  the  tes- 
timony of  this  witness  if  true  that  appellant 
was  not  at  home  on  Saturday  night,  but  in- 
stead was  at  Risa  Beasley's.  This  evidence 
was  on  a  most  material  issue  in  the  case, — ^to 
prove  that  his  alibi  was  not  true. 

The  testimony  of  Ike  Owens  was  repro- 
duced. He  had  testified  that  in  1907  he 
worked  for  T.  H.  Moore  as  a  bar-tender,  and 
that  at  6:30  on  Saturday  evening  (the  even- 
ing of  the  killing)  he  saw  appellant,  Pringle 
and  Mabry  in  Moore's  saloon.  That  the  three 
drank  together  in  the  saloon,  and  appellant 
(McCue)  said  that  Mabry  was  a  stranger  in 
the  town  and  they  were  showing  him  around. 
That  Mabry  paid  for  the  last  round  of  drinks, 
and  had  fifty  or  sixty  dollars  in  his  purse, — 
that. he,  Owens,  changed  a  $5  bill  for  him. 
Mr.  DeBerry  testified  that  Owens  was  dead,-— 
that  he  saw  his  dead  body,  and  attended  the 
funeral.  The  court  did  not  err  in  overruling 
the  objections  made.  Robertson  v.  State,  63 
Tex.  Crim.  216,  Ann.  Gas.  1913C  440,  142 
S.  W.  633. 

When  the  defendant  had  offered  his  testi- 
mony to  prove  an  alibi,— that  he  was  at  his 
father's  home  in  Oak  Cliff  all  day  Saturday 
and  Saturday  night,  among  other  witnesses 
the  State  introduced  Amos  Clem,  who  testi- 
fied, among  other  things,  that  on  that  Sat- 
urday he  waa  in  Dallas  and  saw  appellant  on 
Main  Street  in  Dallas.     That  "at  the  time 
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I  was  passing  him,  a  young  fellow  passing 
by  said,  *Hello,  MoOue,  where  are  you  going?' 
and  the  one  called  McCue  said,  'Going  over 
to  the  cement  plant  after  a  while.'  The 
cement  plant  is  close  to  Dallas  and  west  of 
Dallas^  and  is  near  the  Texas  &  Pacific  Rail- 
road, and  I  guess  it  is  two  or  three  miles  from 
Dallas.  I  guess  it  must  have  been  betwixt 
two  o'clock  and  three  o'clock  when  I  saw 
the  young  man  called  McCue  on  Main  Street, 
but  I  couldn't  say  positively.  After  that  I 
saw  him  that  night'-'-tHat  evening  ten  minutes 
before  seven  o'clock  when  he  stepped  off  the 
sidewalk  and  went  into  a  saloon,  him  and 
two  other  boys.  At  the  time  I  saw  him  ten 
minutes  before  seven  o'clock  it  was  right 
north  of  where  I  first  seen  him  across  straight 
right  north,  and  I  seen  two  other  boys  with 
him  and  one  was  carrying  a  suit  case  or  a 
grip.  The  [145]  man  sitting  there  (indicat- 
ing defendant )  was  the  one  with  the  two  boys 
when  I  saw  them."  This  testimony  was  clear- 
ly admissible  on  the  issue  of  appellant's  alibi, 
and  when  the  State  had  introduced  this  tes- 
timony, and  appellant  had  then  introduced 
J.  0.  Clem,  who  testified  that  Amos  Clem  had 
not  been  in  Dallas  that  Saturday  evening, 
it  was  permissible  for  the  State  to  prove  by 
other  witnesses  that  Amos  Clem  was  in  Dallas. 
And  when  the  defendant  introduced  J.  C. 
Clem  and  proved  by  him  that  Amos  Clem  had 
told  him  he  knew  nothing  about  the  case,  but 
was  going  to  testify  anyway,  it  was  permissi- 
ble for  the  State  to  show  by  Mr.  Samuels 
that  Amos  Clem  had  made  the  same  statement 
to  him  one  week  after  the  homicide  as  that 
&e  testified  to  on  this  trial.  When  the  defend- 
ant undertook  to  impeach  the  witness  Amos 
Clem  by  evidence  that  he  was  not  in  Dallas 
on  that  Saturday  evening,  and  had  made 
statements  that  he  knew  nothing  about  the 
case,  but  was  going  to  testify  anyway,  then 
Amos  Clem  could  be  supported.  Branch's 
Crim.  Law.  sec.  874,  and  cases  there  cited. 

Fawn  Simpson  testified  for  the  State: 
"The  day  before  the  killing  I  saw  Frank  Mc- 
Cue some  time  after  one  o'clock  on  the  corner 
of  Elm  and  Crowdus  Street  in  East  Dallas, 
and  east  of  the  Union  depot,  and  about  four 
hundred  yards  east  of  the  Union  depot..  He 
was  sitting  in  Joe  Harbretche's  saloon  at  a 
table  drinking  some  beer,  and  some  fellow  was 
with  him,  but  I  did  not  pay  any  attention  to 
him.  I  did  not  notice  how  he  was  dressed. 
The  fellow  that  was  with  Frank  McCue  had 
a  grip  setting  down  by  his  side.  It  was  a  suit 
case — I  didn't  pay  any  attention  to  it.  It 
was  similar  to  that  grip  you  show  me,  I 
think.  McCue  and  the  young  man  were 
sitting  at  the  table  on  my  left  as  I  went  in 
at  the  front  door  of  the  saloon.  They  were 
drinking  beer — that  is,  I  took  it  to  be  beer. 
I  just  spoke  to  Frank  as  I  went  in — just  said, 
*Hello,   Frank,'  and   he  said   *Good  evening.' 


No  words  passed  between  "os.  It  was  after 
one  o'clock.  The  man  that  went  in  there  with 
me  was  W.  B.  Fortune."  This  testimony  waa 
admissible,  for  it  tended  to  show  that  ap- 
pellant was  not  at  his  father's  home  in  Oak 
Cliff  all  day  Saturday  as  contended  by  him. 
The  State  then  introduced  W.  B.  Fortune,  who 
testified  that  he  did  go  in  the  saloon  with 
Simpson ;  that  two  men  were  sitting  at  the 
table,  one  of  who  Simpson  addressed  as  Frank. 
That  he  did  not  know  appellant,  and  could 
not  and  would  not  identify  appellant  as  one 
of  the  persons  sitting  at  the  table.  It  was 
permissible  for  Mr.  Fortune  to  testify  that  he 
went  in  this  saloon,  and  saw  two  men  sitting 
at  the  table,  although  he  did  not  know  ap- 
pellant and  could  not  identify  him,  when 
Simpson  testified  that  he  did  know  appellant, 
and  appellant  was  one  of  the  men  he  and 
Fortune  saw  sitting  there.  Fortune  was  tes- 
tifying to  facts  within  his  knowledge  and  not 
to  anything  someone  else  had  told  him. 

By  his  twelfth  bill  of  exception  appellant 
would  show  the  following  facts:  "The  de- 
fense of  the  defendant  herein  and  his  sole 
defense,  it  might  be  said,  was  an  alibi.  This 
alibi  for  the  most  part  was  made  by  the  im- 
mediate members  of  the  defendant's  family, 
to  wit:  his  father  and  [146]  mother,  hia 
brothers  and  sisters.  The  substance  of  defend- 
ant's alibi  was  that  during  all  of  the  day 
and  all  of  the  night  of  the  day  on  which  and 
in  which  the  offense  laid  in  the  indictment 
was  committed,  that  defendant'  was  at  his 
home  in  the  Oak  Cliff  part  of  the  City  of 
Dallas,  Texas,  and  that  defendant,  was  at  no 
time,  during  all  of  said  day,  and  all  of  said 
night,  away  from  his  said  home  or  outside 
of  his  father's  home. 

"Only  two  witnesses  besides  the  members 
of  the  defendant's  family  testified  for  defend- 
ant that  he  was  at  his  home  on  the  evening 
of  the  day  and  immediately  preceding  the 
night  on  which  and  in  which  the  offense  laid 
in  the  indictment  was  committed.  These  two 
witnesses  were  W.  A.  Brown  and  Sam  Ander- 
son, and  both  of  them  swore  that  as  they 
were  passing  the  home  of  defendant  at  or 
about  the  hour  of  four  o'clock  on  the  evening 
immediately  before  the  offense  herein  as  is 
disclosed  by  the  testimony  in  this  record  was 
committed,  at  about  8  o'clock  that  night  fhe; 
saw  defendant  at  his  said  home  and  in  a  hmM- 
mock  on  the  porch  of  said  home. 

"Said  members  of  Sefendant's  family  swore 
positively  that  defendant  was  at  his  home 
and  at  no  time  absent  from  or  away  from 
his  said  home  during  all  of  the  day  and  all 
of  the  night  of  the  day  when  the  evidence 
shows  deceased  named  in  the  indictment  was 
killed.     .     .     . 

"All  of  the  testimony  of  all  the  witneaaes  in 
this  case,  who  testified  as  to  the  matter  at  all 
shows  positively  that  defendant's  home  where 
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defendant  lived  at  that  time  with  his  father, 
was  fully  three  miles  from  the  place  where 
the  dead  body  ol  deceased  named  iii  the  in- 
dictment was  found,  and  from  the  place  wiiere 
deceased  was  killed.  That  said  home  was 
west  of  the  Trinity  river  and  fully  three 
miles  from  the  courthouse  just  east  of  the 
Trinity  river  in  the  City  of  Dallas,  proper, 
and  that  said  home  was  fully  four  miles  from 
the  Union  depot  in  the  City  of  Dallas  proper. 

"It  was  the  contention  of  the  State  here- 
in, stoutly  argued  by  the  State,  both  in  the 
state's  testimony  and  in  the  argument  by 
(^)un&el  for  the  State,  that  defendant's  defense 
oi  an  alibi  was  false.  The  theory  of  the  State 
in  this  case  was  that  defendant  was  a  prin- 
cipal in  the  commission  of  the  offense  laid 
in  the  indictment,  and  that  he  was  actually 
present  at  the  time  and  place  of  the  commis- 
sion of  the  offense,  three  miles  distant  from  his 
home,  and  that  he,  together  with  the  State's 
accomplice  witness,  Roy  Pringle,  actually 
participated  in  the  commission  of  the  offense. 

"The  names  of  defendant's  family  who  testi- 
fied in  his  behalf,  and  who  swore  to  a  com- 
plete alibi  for  defendant,  were  J.  M.  McCue, 
father  of  defendant;  Mrs.  J.  M.  McCue, 
mother  of  defendant;  Howard  McCue,  brother 
of  defendant;  Mies  Willie  McCue,  sister  of 
defendant;  John  McCue,  brother  of  defendant, 
and  Miss  Ida  McCue,  sister  of  defendant. 
After  all  of  said  members  had  testified  and 
established  by  their  testimony  and  so  far  as 
their  testimony  was  concerned,  a  complete 
and  positive  alibi,  the  State  introduced 
a  great  number  of  witnesses  for  the  pur- 
pose of  contradicting  said  members  of 
defendant's  family,  and  for  the  purpose 
of  destroying  defendant's  alibi,  and  for  the 
purpose  of  showing  [147]  that  it  was 
false."  In  the  bill  are  named  J.  F.  Stan- 
ley, Ashley  Ewing,  Will  Irby,  Ed  Irby,  Amos 
Clem,  T.  N.  Briggs,  A.  B.  McDougal,  G.  T. 
Hare,  J.  A.  Burgess,  Gertrude  Wilson,  Alice 
Meadors,  Sis  Hamp,  B.  D.  James,  M.  Samuels, 
Roy  Pringle,  Pawn  Simpson,  W.  B.  Fortune, 
Ike  Owens,  Callie  Flowers,  as  witnesses  who 
testifv  to  facts  which  would  show  that  the 
alibi  is  not  true,  and  then  recites :  "And  be  it 
remembered  that  L.  J.  Truett,  county  attorney 
of  Collin  county,  who  conducted  the  trial  of 
this  ease,  in  his  cross-examination  of  each  and 
all  of  the  hereinbefore  named  members  of  de- 
fendant's family,  subjected  each  and  all  of 
them  to  as  thorough  cross-examination  as  he 
could  possibly  give." 

After  reciting  all  tiiese  facts  appellant  in- 
sists that  the  court  erred  in  refusing  to  per- 
mit  him  to  introduce  witnesses  to  prove  that 
the  reputation  of  the  father  and  mother  of 
appellant  and  his  sisters  and  brothers  for 
truth  and  veracity  was  good.  It  is  true  that 
appellant's  father  and  mother  and  other  mem- 
bers of  his  familv  lived   in  Dallas  Count v, 
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while  this  case  was  tried  in  Collin  County, 
and  that  the  witnesses  offered  by  appellant 
to  prove  his  alibi  had  perhaps  no  acquaint* 
ance  in  Collin  County,  but  as  to  that  ihf 
record  discloses  tliat  all  the  witnesses  for  the 
State  on  this  issue  also  lived  in  Dallas  County 
and  Mr.  Branch  in  his  work  on  Criminal 
Law  correctly  states  the  rule  to  be:  "Proof 
of  general  reputation  of  defendant  or  any 
other  witness  for  truth  is  not  admissible 
where  no  attack  has  been  made  on  the  witness, 
but  there  is  a  mere  contradiction  between  wit* 
nesses,  or  confusion  in  the  statements  of  the 
witness,"  citing  Hill  v.  State,  52  Tex.  Crim. 
246,  106  S.  W.  145,  and  many  other  cases 
in  section  877  ol  hia  work.  In  this  case  in 
the  cross-examination  of  the  witnesses'  who 
testified  to  facts  tending  to  prove  an  alibi  for 
appellant,  no  questions  were  asked  that  would 
reflect  upon  the  witnesses.  Only  a  legitimate 
cross-examination  was  made,  testing  their 
memory,  etc.,  and  under  such  circumstances 
the  court  did  not  err  in  excluding  the  testi- 
mony as  to  general  reputation  for  truth. 

The  most  serious  question  in  tlie  case  is  the 
one  presented  by  bills  of  exception  Nos.  14, 
13,  11,  and  3.  We  will  not  take  them  up  in 
the  order  numbered,  but  rather  as  they  oc- 
curred on  the  trial.  In  bill  No.  1-4  it  is  made 
to  appear  that  while  the  accomplice,  Roy 
Pringle,  was  testifying  the  State  proved  by 
him  that  the  first  time  he  ever  met  appellant 
was  at  Fannie  Howard's;  that  he  had  met 
him  there  several  times;  that  Fannie  Howard 
ran  a  saloon  and  negro  house  of  prostitution. 
In  bills  Nos.  11  and  13  it  is  shown  that  Offi- 
cers Briggs  and  McDougal  testified  that  on 
Tuesday  after  the  homicide  on  Saturday  night 
they  saw  appellant  drive  up  to  Fannie  How- 
ard's saloon  and  house  of  prostitution  with 
two  negro  women  in  his  buggy;  that  they  all 
got  out  and  appellant  went  in  Jew  Jake's 
saloon  and  invited  all  present  to  drink  with 
him ;  that  he  rattled  money  in  his  pocket  and 
threw  a  dollar  down  on  the  counter;  that  from 
the  noise  made  he  judged  appellant  had  some 
twelve  or  fifteen  dollars,  and  appellant  re- 
marked that  everybody  who  refused  to  drink 
with  him  was  a  piker.  In  bill  No.  3  it  is 
shown  by  Deputy  Sheriff  Chick  when  he  ar- 
rested appellant  on  Thursday,  that  [148]  he 
saw  him  come  out  of  an  alley  between  Fannie 
Howard's  saloon  and  her  house  of  prostitu- 
tion, and  he  arrested  him  in  front  of  Fannie 
Howard's  door.  All  this  testimony  was  ob- 
jected to  on  various  grounds,  it  being  un- 
necessary to  state  them  all,  for  if  the  testi- 
mony was  inadmissible,  sufficient  objection 
was  made  to  it. 

As  to  the  testimony  of  Officers  Briggs  and 
McDougal,  we  think  it  clearly  admissible. 
The  record  discloses  that  just  prior  to  the 
killing  of  young  Mabry,  appellant  pawned 
his  watch  to  Ed.  Goldstein,  who  was  in  the 
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pawn  brokerage  business;  that  appellant  was, 
in  common  parlance,  broke.  That  Mabry  bad 
on  his  person  some  fifty  or  sixty  dollars,  and 
Pringle  says  Mabry  was  killed  to  get  his 
money.  Under  such  circumstances  any  testi- 
mony which  would  tend  to  show  that  appel- 
lant had  money  after  Mabry 's  death  would  be 
admissible.  It  would  be  a  circumstance  tend- 
ing to  show  his  guilt  under  the  facts  in  this 
case  in  the  absence  of  any  explanation  of 
where  he  got  this  money.  It  is  perhaps  un- 
fortunate for  appellant,  wherever  he  got  the 
money,  that  he  was  spending  it  taking  negro 
prostitutes  driving  in  a  buggy,  and  spending 
it  in  Jew  Jake's  saloon,  treating  the  crowd,  yet 
this  would  not  render  the  testimony  inadmis- 
sible! The  fact  Mabry  on  the  day  of  his  death 
had  money  and  appellant  saw  it,  is  shown  by 
the  testimony  of  Mrs.  Meadors,  Ike  Owens 
and  others.  That  he  did  not  have  it  when  his 
body  was  found  is  shown  by  all  the  testimony. 
Then  the  fact  that  appellant  had  no  money 
prior  to  Mabry's  deaUi,  and  the  further  fact 
that  he- was  well  supplied  with  money  after 
Mabry's  death,  would  tend  strongly  to  corrob- 
orate Pringle,  who  testified  that  appellant 
killed  Mabry  for  his  money. 

As  to  the  testimony  of  Pringle  that  the 
first  time  he  met  McCue  was  at  Fannie  How- 
ard's house,  and  that  he  had  seen  him  there 
frequently,  under  the  evidence  in  this  case, 
was  admissible.  Gertrude  Wilson  testified 
that  at  11  o'clock  on  the  night  of  the  homi- 
cide, while  she  did  not  see  appellant,  yet 
she  heard  him  talking  there  at  Fannie 
Howard's  place.  Sis  Hamp  testified  that 
appellant  and  Pringle  came  to  that  house 
that  Saturday  night  and  that  they  were 
bloody;  that  they  washed  their  hands 
and  changed  their  clothing  in  this  house 
of  prostitution,  and  spent  the  i^mainder 
of  the  night  in  the  saloon,  "smoking  hop," 
etc.  That  appellant  had  been  seen  at  these 
places  and  was  a  frequent  visitor  of  them, 
would  be  material  in  passing  upon  whether 
or  not  Gertrude  Wilson  and  Sis  Hamp  had 
testified  to  the  truth,  and  would  be  admis- 
sible as  supporting  their  testimony.  The 
order  of  its  introduction  would  be  im- 
material, if  upon  the  record  as  a  whole  it 
was  admissible.  Appellant  appreciated  the 
strength  and  force  of  Sis  Hamp's  testimony 
and  sought  to  break  it  down  by  a  most  rigid 
cross-examination ;  by  evidence  that  her  repu- 
tation for  truth  and  veracity  was  bad,  and 
by  proving  contradictory  statements. 

Ilie  other  bill,  that  appellant  when  arrested 
on  Thursday,  after  the  homicide  on  Saturday 
night,  was  coming  from  these  places  and  was 
arrested  in  front  of  the  saloon,  would  be  ad- 
missible in  our  opinion  for  the  same  reason. 
But  if  we  should  be  wrong  in  these  conclusions 
(which  we  do  not  think  we  are)  would  the 
fact  that  appellant  was  a  frequent  [149]  Ti»> 


iter  and  often  found  in  Fannie  Howard's 
saloon  or  her  house  of  prostitution  influence 
the  jury  in  passing  on  his  alibi?  Appellant 
did  not  testify,  so  it  cannot  be  said  that  this 
testimony  caused  the  jury  to  fail  to  give  due 
weight  to  his  testimony.  His  defaise  as  here- 
inbefore shown  was  an  alibi,  and  it  is  not 
shown  nor  asserted  that  any  of  the  persons 
who  testified  to  his  alibi  were  ever  in  Fannie 
Howard's  saloon  nor  her  house  of  prostitution, 
so  this  testimony  could  not  affect  their  credit 
as  witnesses.  It  cannot  be  said  this  testi- 
mony influenced  or  aroused  the  passion  of  the 
jury,  because  they  gave  appellant  the  mini- 
mum punishment  for  the  offense  submitted 
to  them.  As  the  testimony  all  showed  that 
deceased  was  murdered  to  obtain  his  money, 
only  murder  in  the  first  degree  was  submitted, 
and  if  the  jury  had  given  him  the  death 
penalty,  then  it  might  be  said  ^at  this  testi- 
mony inflamed  their  minds  against  appellant, 
but  they  do  not  assess  that  punishment,  but 
give  him  the  least  punishment  the  law  author- 
ized for  the  crime  submitted  to  them,  so  evi- 
dently this  testimony  created  no  prejudice  in 
the  minds  of  the  jury,  and  as  it  would  not 
and  could  not  affect  his  defensive  theory  and 
testimony,  and  if  it  did  not  tend  to  support 
the  State's  evidence  and  theory  it  would  be 
admissible  for  that  purpose,  if  error  there  he, 
in  admitting  the  testimony,  would  not  call 
for  a  reversal  of  the  case. 

These  are  all  the  bills  of  exception  in  the 
record, — ^the  remainder  of  the  motion  for  a 
new  trial  complains  of  the  charge  of  the 
court.  As  before  stated,  the  court  only  sub- 
mitted murder  in  the  first  degree,  and  in  so 
doing  appellant  concedes  there  was  no  error, 
as  the  element  of  murder  in  the  second  degree 
or  manslaughter  are  not  presented  by  the 
testimony.  Many  complaints  are  urged  to  the 
charge  on  accomplice  testimony,  but  these 
matters  have  been  so  frequently  before  the 
court  we  do  not  deem  it  necessary  to  discuss 
each  of  them.  The  charge  on  this  issue  as 
given  is  a  virtual  copy  of  the  form  prescribed 
in  Campbell  v.  State,  57  Tex.  Grim.  301, 
123  S.  W.  583,  and  approved  in  King  v.  State, 
57  Tex.  Grim.  363,  123  S.  W.  135,  and  other 
cases  handed  down  since  the  rendition  of 
these  two  opinions.  The  criticism  of  the 
charge  on  alibi  has  heretofore  herein  been 
passed  upon  and  the  cases  cited,  showing  there 
was  no  error  in  that  portion  of  the  charge. 
The  charge  on  who  are  principals  in  the  com- 
mission of  an  offense  is  severely  criticised, 
and  taken  by  itself  it  might  be  subjected  to 
some  criticism.  But  when  we  read  the  charga 
as  a  whole,  no  jury  could  have  been  misled 
thereby.  The  criticism  that  defendant's  de- 
fense being  an  alibi,  the  charge  on  principals 
was  erroneous  in  that  it  did  not  require  the 
jury  to  find  that  defendant  was  personally 
present  at  the  time  of  the  commission  of  the 
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<^eD8e,  might  be  said  to  be  true  by  a  strained 
contruction  of  the  language  used  in  that  par- 
agraph alone,  yet  we  find  that  in  paragraph 
1^  on  the  charge  the  court  instructs  the  jury : 
"Now  if  the  evidence  raises  in  your  minds  a 
reasonable  doubt  as  to  the  presence  of  the  de- 
fendant at  the  place  where  the  offense  waa 
committed,  at  the  time  of  the  commission 
thereof,  you  will  find  the  defendant  not 
guilty,"  so 'by  no  construction  of  the  charge 
could  it  be  said  that  the  jury  was  authorized 
to  convict  appellant,  though  he  was  not  pres- 
ent at  the  time  of  the  commission  of  the 
offense. 

[150]  This  case  was  submitted  the  latter 
part  of  last  June;  the  record  is  a  voluminous 
one,  and  we  have  read  and  reread  it,  so  as  to 
arrive  at  the  true  issues  in  the  case,  and  the 
testimony  legitimately  bearing  on  these  is- 
sues. A  lifetime  imprisonment  is  assessed 
against  appellant;  the  testimony  supporting 
his  plea  of  alibi  is  strong,  and  yet  the  testi- 
mony offered  by  the  State  on  that  issue  is  as 
equally  convincing.  The  court  in  his  charge 
was  fair  to  appellant,  and  the  only  error  in 
the  record,  as  we  view  it,  were  the  remarks 
of  the  county  attorney  in  commenting  on  the 
testimony  which  was  legitimate  to  prove 
identity,  yet  used  by  him  on  other  issues.  But 
as  hereinbefore  stated,  this  could  not  and 
would  not  affect  this  plea  of  alibi,  nor  sup- 
port the  State's  theory  that  appellant  was 
the  person  who  cut  Earl  Mabry's  throat  and 
murdered  him  for  his  money.  That  it  did  not 
arouse  the  passion  nor  inflame  the  minds  of 
the  jury  is  evidenced  by  the  verdict  inflicting 
the  minimum  penalty,  and  we  are  constrained 
to  believe  that  the  judgment  should  be  af- 
firmed, and  it  is  BO  ordered. 

Affirmed. 

On  Reheabino. 

(February  25,  1914.) 

Habpeb,  J. — ^Appellant  has  filed  a  motion 
for  rehearing  in  this  case,  and  then  an 
amended  motion,  a  brief  and  argument  on  the 
motion,  and  a  supplemental  argument,  in 
which  a  number  of  the  questions  involved  are 
ably  presented,  yet  in  some  parts  of  the  argu- 
ment expressions  are  used  that  are  not  in 
accord  with  their  high  standing  as  lawyers, 
such  as  intimations  that  the  court  may  not 
read  the  argument,  and  they  take  one  expres- 
sion, "The  question  presented  by  the  record 
is.  was  appellant  one  of  the  participants  In 
the  crime,"  and  while  in  their  original  brief 
and  in  the  briefs  and  arguments  filed  on  this 
motion  their  main  insistence  is  that  the  evi- 
dence is  not  of  that  satisfactory  character 
which  would  authorize  the  incarceration  of 
appellant  in  the  penitentiary  for  the  span  of 
Ilia  natural  life,  yet  they  take  this  expression 


v.  STAIK.  681 

Orim,  157. 

ana  say  though  he  was  a  guilty  participant, 
yet  there  are  other  questions  such  as  whether 
error  was  committed  in  receiving  or  exclud- 
ing evidence;  whether  or  not  tlie  court  cor- 
rectly instructed  the  jury,  etc.  That  this  is 
true  is  shown  in  the  original  opinion,  for  after 
discussing  whether  or  not  the  testimony 
would  authorize  and  sustain  the  conviction — 
a  finding  that  appellant  was  one  of  the  par- 
ticipants— we  then  take  up  and  discuss  each 
of  the  bills  wherein  it  was  claimed  that  the 
court  erred  in  admitting  or  excluding  testi- 
mony, the  complaints  as  to  the  charge,  etc. 
We  always  regret  to  see  such  exhibitions  of 
temper,  and  strained  technical  criticisms  of 
an  opinion,  for  while  it  is  apparent  that 
counsel  for  appellant  thoroughly  believe  in 
the  innocence  of  their  client,  and  that  errors 
were  committed  in  the  trial,  yet  this  court 
is  not  a  partisan  of  the  State  nor  the  de- 
fendant, and  tries  to  view  these  matters  from 
the  standpoint  of  what  is  right  and  just,  and 
administer  the  law  whether  it  results  in  an 
affirmance  or  reversal.  But  it  is  sometimes 
insisted  that  we  too  often  [151]  hold  that 
while  some  slight  error  has  crept  into  the 
record  against  the  voluminous  one,  and  we 
have  read  and  reread  it,  so  as  to  arrive  at 
the  case,  and  these  technical  matters  are  never 
held  against  the  State.  Counsel  in  their  zeal 
forget  that  we  never  have  an  opportunity  to 
so  hold.  The  State  has  no  right  to  appeal, 
and  no  matter  how  erroneous  a  ruling  of  the 
trial  court  may  be  against  the  State  in  regard 
to  admitting  or  rejecting  testimony,  the  State 
cannot  bring  those  questions  to  us  for  re- 
view. On  appeal  all  we  pass  on  is,  was  there 
error  committed  against  the  defendant  on 
the  trial  of  the  case,  and  if  so  was  it  of  that 
nature  to  harmfully  affect  himT  If  the  State 
could  bring  its  side  of  the  question  up  for 
review  also,  doubtless  there  would  be  as  manv 
holdings  that  some  slight  error  was  commit- 
ted as  against  the  prosecution,  but  that  it 
was  harmless  error.  As  hereinbefore  stated, 
counsel  in  their  zeal  forget  that  only  a  de- 
fendant can  appeal,  and  this  court  can  and 
only  does  pass  on  whether  or  not  there  has 
been  error  committed  against  him — ^has  he  or 
not  had  a  fair  and  impartial  trial.  We  have 
been  led  to  make  these  suggestions  or  re- 
marks by  the  ill-timed  expressions  contained 
in  the  arguments  on  file,  and  we  are  satisfied 
that  counsel,  when  they  coolly  reflect  on  the 
matter  themselves,  will  admit  that  the  use 
of  the  remarks  and  expressions  were  wholly 
unwarranted  and  out  of  place. 

Counsel  complain  very  bitterly  that  we  did 
not  pass  on  every  question  raised  in  the  vol- 
uminous record,  containing  more  than  four 
hundred  pages  of  typewritten  matter,  besides 
the  lengthy  brief  and  arguments  on  file,  and 
seem  to  think  we  did  not  consider  them,  for 
if  we  had,  such  matters  would  present  rever- 
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sible  error.  One  we  did  not  pass  on  was  the 
question  of  request  for  a  new  trial  on  account 
of  newly  discovered  evidence.  This  had  so 
often  been  decided  adversely  to  appellant's 
contention  we  did  not  deem  it  necessary,  or 
think  he  seriously  relied  on  it.  However,  we 
will  state  this  was  the  fifth  trial  of  appellant, 
and  yet  after  his  conviction  he  filed  a  motion 
setting  up  newly  discovered  evidence,  that  of 
Geo.  T.  Garvin  and  Ed.  Carlton,  who  say  they 
would  swear  to  facts  tending  to  support  ap- 
pellant's plea  of  alibi.  Mr.  Garvin  says  he 
did  not  tell  McCue  nor  his  family,  nor  his 
attorney  about  the  facts  he  would  testify  to, 
but  that  he  "had,  however,  many  times  men- 
tioned the  fact '  to  persona  in  Dallas  with 
whom  he  was  talking."  So  it  can  be  readily 
seen  as  to  this  witness,  during  the  Ave  years 
this  case  was  pending,  the  slightest  diligence 
would  have  discovered  this  testimony,  for  he 
says  he  had  many  times  mentioned  the  mat- 
ter to  persons  with  whom  he  was  talking.  Mr. 
Carlton  says  that  at  the  time  he  would  testify 
to  seeing  appellant,  he  spoke  to  appellant  and 
appellant  replied.  So  it  is  seen  that  appellant 
all  the  time  was  well  aware  that  he  saw  Carl- 
ton as  Carlton  was  that  he  saw  appellant. 
So  under  no  rule  of  law  would  this  testimony 
come  within  the  rules  of  what  is  termed  new* 
ly  discovered  testimony.  Carrico  v.  State, 
36  Tex.  Crim.  618,  38  S.  W.  37;  Reagan  v. 
State,  28  Tex.  App.  227,  12  S.  W.  601,  19 
Am.  St.  Rep.  833;  McVey  v.  State,  23  Tex. 
App.  659,  6  S.  W.  174;  Robinson  v.  State,  15 
Tex.  311;  Brown  v.  State,  16  Tex.  123,  and 
almost  an  innumerable  list  of  authorities 
cited  under  subdivisions  3  and  4  of  sec.  1169, 
White's  Ann.  Proc. 

[152]  Again  it  is  shown  that  this  is  the 
fifth  trial  of  the  case,  and  several  continu- 
ances had.  Eight  witnesses  testified  to  an 
alibi  for  defendant  on  the  trial,  some  of 
whom  were  related,  but  two  of  them  were  in 
no  way  related  to  him.  The  testimony  of 
Messrs.  Garvin  and  Carlton  'would  be  but 
cumulative  of  the  testimony  of  these  wit- 
nesses. Appellant  cites  us  to  the  case  of 
Thomas  v.  State,  101  S.  W.  797,  61  Tex.  Crim. 
329,  wherein  it  was  held:  "In  a  prosecution 
for  theft  from  the  person,  an  application  of 
the  accused  for  a  continuance,  in  order  to 
obtain  the  testimony  of  an  absent  witness  to 
the  effect  that  accused  was  at  another  place 
at  the  time  the  crime  was  committed,  should 
have  been  granted,  where  diligence  to  obtain 
the  testimony  was  shown.*'  In  the  opinion  it 
is  said  this  was  the  first  application  for  a 
continuance,  and  it  has  always  been  the  rule 
of  law  in  this  state  that  doctrine  of  cumula- 
tive testimony  does  not  apply  to  the  first  ap- 
plication for  a  continuance,  and  in  addition 
to  the  authorities  cited  by  appellant,  hundreds 
of  others  could  have  been  cit^d.  The  other 
cases  cited  by  appellant  on  this  question  are: 


Pinckord  v.  State,  13  Tex.  App.  468;  Baines 
V.  State,  42  Tex.  Crim.  510,  61  S.  W.  119, 
312;  Smythe  v.  State,  17  Tex.  App.  244,  and 
in  none  of  them  was  the  court  passing  on  a 
second  or  subsequent  application,  and  in  all 
of  them  diligence  had  been  shown,  and  in  none 
of  them  is  the  rule  as  stated  by  appellant  sus- 
tained. In  this  case  there  is  a  total  lack  of 
diligence;  as  hereinbefore  shown  it  was  not 
the  first  application,  but  this'  application 
comes  after  the  fifth  trial  of  the  case. 

Now  what  is  the  rule  of  law  in  this  state 
on  the  second  or  any  application  other  than 
the  first  application?  It  is  "that  a  new  trial 
will  not  be  granted  in  a  criminal  case  for 
newly  discovered  testimony  which  is  merely 
cumulative,"  and  this  is  supported  in  all  the 
following  decisions:  Shaw  v.  State,  27  Tex. 
750;  Kemp  v.  State,  38  Tex.  110;  Henderson 
V.  State,  1  Tex.  App.  432;  Terry  v.  SUte,  3 
Tex.  App.  236;  Duval  v.  State,  8  Tex.  App. 
370;  Garner  v.  State,  34  Tex.  Crim.  356,  30 
S.  W.  782;  Granger  v.  State,  31  S.  W.  671; 
Washington  v.  State,  35  Tex.  Crim.  154.  32 
S.  W.  693;  Porter  v.  State,  32  S.  W.  695: 
Scruggs  V.  State,  35  Tex.  Crim.  622,  34  S. 
^W.  951;  Little  v.  State,  35  S.  W.  669;  Price 
V.  State,  36  Tex.  Crim.  403,  37  S.  W.  743: 
Turner  v.  State,  37  Tex.  Crim.  451,  36  S.  W. 
87,  40  S.  W.  980;  Sinmacher  v.  State,  43  S. 
W.  512;  Adler  v.  State,  60  S.  W.  368;  Gass 
V.  State,  56  S.  W.  73;  Johnson  v.  Sute,  5S 
S.  W.  105;  Thompson  v.  State,  46  Tex. 
Crim.  244,  76  S.  W.  661 ;  Duncan  v.  Stete.  77 
S.  W.  13;  Mathews  v.  State,  77  S.  W.  218; 
Hanna  v.  State,  48  Tex.  Crim.  269,  87  S.  W. 
702;  Taylor  v.  State,  87  S.  W.  1039;  Owens 
V.  State*  89  S.  W.  837;  Goen  v.  State.  101  S. 
W.  232 ;  Coffman  v.  State,  51  Tex.  Crim.  47S, 
103  S.  W.  1128;  Harrolson  v.  State,  54  Tex. 
Crim.  452,  113  S.  W.  544;  Roberts  v.  SUte, 
67  Tex.  Crim.  199.  122  S.  W.  388;  Reagan  v. 
State,  57  Tex.  Crim.  842,  124  S.  W.  685; 
Garza  v.  State,  65  Tex.  Crim.  476,  145  S.  W. 
590:  Hogan  v.  State,  66  Tex.  Crim.  [163]  498. 
147  S.  W.  871.  And  this  rule  is  the  rule  also 
in  other  States:  Douglass  v.  State,  91  Ark. 
492,  121  S.  W,  923;  High  v.  State.  12  Ark. 
146.  100  Pae.  448:  People  v.  McDonell,  47 
Cal.  134:  Liggett  v.  People,  26  Colo.  364,  5S 
Pac.  144:  Long  v.  State,  42  Fla.  612,  28  So. 
855:  Watson  v.  State,  118  Ga.  83.  44  S.  E. 
824;  People  v.  Biles,  2  Idaho  114.  6  Pac. 
120;  People  v.  Hager,  249  111.  603,  94  N. 
E.  979:  Ludwig  v.  State,  170  Ind.  648.  85 
N.  E.  345:  State  v.  Blain,  118  la.  466,  91 
N.  W.  650;  SUte  v.  Nimerick,  74  Kan.  658, 
87  Pac.  722:  Lawsun  v.  Com.  152  Ky.  113, 
153  S.  W^  56;  State  v.  Turner,  122  La.  371. 
47  So.  685;  People  v.  Quimby,  134  Mich.  62S. 
96  N.  W.  1061:  State  v.  Schrer,  111  Minn 
138,  126  N.  W.  536;  Newcomb  v.  State,  37 
Miss.  383;  State  v.  King,  194  Mo.  474,  92 
8.  W.  670:  Hamhlin  v.  State.  81  Neb.  148, 16 
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Ann.  Cas.  569,  115  N.  W.  850;  Territory  v. 
Yarberry,  2  N.  M.  391;  Williams  v.  People, 
45  Barb.  (N.  Y.)  201;  State  v.  Lilliston,  141 
X.  C.  857,  54  S.  E.  427,  115  Am.  St.  Rep.  705; 
State  V.  Brandner,  21  N.  D.  310,  13  N.  W. 
941;  Loeffner  v.  State,  10  Ohio  St.  598; 
Harvey  v.  Territory,  11  Okla.  156,  65  Pac 
.837;  State  v.  Hill,  39  Ore.  90,  65  Pac.  618; 
Com.  V.  Hine,  213  Pa.  St.  97,  62  Atl.  369; 
State  v.  Jones,  49  S.  C.  330,  26  8.  E.  652; 
State  V.  Raice,  24  S.  D,  111,  123  N.  W.  708; 
King  V.  State,  91  Tenn.  617,  20  S.  W.  169; 
People  T.  Peacoek,  5  Utah  237,  14  Pac.  332; 
May  V.  State,  77  Vt.  330,  60  Atl.  1;  Bac- 
cigalnpo  v.  Com.  33  Grat.  (Va.)  807,  36 
Am.  Rep.  795;  State  v.  Beeman,  51  Wash. 
557,  99  Pac.  756;  Bales  v.  State,  3  W.  Va. 
685;  Paseo  v.  State,  19  Wyo.  344,  117  Pac. 
862;  Canada  Ry.  v.  Mcllroy,  15  U.  0.  C.  P. 
116. 

In  the  majority  of  these  staites  they  apply 
the  rule  of  no  new  trial  on  account  of  testi- 
mony that  is  merely  cumulative  even  to  the 
first  application,  but  our  court  has  adopted 
the  most  liberal  rule  on  the  first  application 
where  diligence  is  shown,  but  adheres  to  the 
rule  on  the  second  or  subsequent  application. 
In  the  case  of  Spencer  v.  State,  69  Tex.  Crim. 
92,  163  S.  W.  858,  46  L.R.A.  (N.  S.)  963, 
this  court,  in  an  opinion  by  the  writer,  held 
that  where  the  testimony  was  about  on  an 
equipoise,  and  the  defensive  matter  was  testi' 
fied  to  by  a  brother  of  the  defendant  alone, 
and  the  testimony  really  came  within  the  rule 
as  to  newly  discovered  testimony  and  was  co- 
gent, we  would  grant  a  new  trial,  but  in  thus 
broadening  the  rule  we  went  as  far  as  any 
court  has  gone,  and  further  we  cannot  go. 
So  under  no  phase  of  the  law  did  the  court 
err  in  overruling  the  motion  for  new  trial 
on  this  ground;  and  we,  to  do  so,  would  have 
to  overrule  every  decision  rendered  by  this 
court,  and  the  great  weight  of  authority  out- 
side this  State  as  shown  above. 

Appellant  also  contends  that  we  erred  in 
holding  the  letters,  etc.,  found  in  the  grip 
near  the  bodv  of  deceased,  admissible.  He 
in  his  argfument  says  that  any  number  of  per- 
sons swear  to  seeing  Earl  Mabry  in  Dallas 
on  Saturday,  and  that  a  number  testify  to 
seeing  appellant  with  him  on  that  occasion. 
That  Earl  Mabry  was  in  Dallas  on  Saturday 
is  proven  beyond  the  shadow  of  a  doubt  by 
positive  testimony.  But  what  witness,  among 
the  great  array  of  witnesses,  testifies  that  the 
body  of  the  young  man  found  near  the  Texas 
&  Pacific  bridge  murdered  was  the  body  of 
Earl  Mabry,  the  person  whom  .they  had  seen 
in  Dallas  the  day  before  t  Not  one,  so  far 
as  we  have  been  able  to  ascertain  by  again 
searching  the  record,  and  appellant  points 
us  to  none.  None  of  the  persons  who  testify 
to  seeing  Earl  Mabry  Saturday  who  knew 
him  saw  the  body  after  death  and  say  it  is 
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the   same  person   they  saw  the  day  before. 
This  record  discloses  that  the  way  the  officers 
were  led  to  believe  it  was  the  body  of  Earl 
Mabry,  with  the  body  they  found  a   lady's 
[154]   card,  and  they   telephoned   this  lady, 
and  she  informed  them  she  had  given  a  card 
to^a  young  man  Friday  night,  who  said  his 
name  was  Earl  Mabry,  and  that  he  said  his 
mother    lived    in    Abilene.      The    nearest    to 
positive  testimony  is  that  of  a  witness  who 
lived  at  Marshall,  who  testified  he  saw  the 
corpse  after  it  was  shipped  from  Dallas  to 
Marshall,  and  it  was  the  body  of  Earl  Mabry, 
but  that  this  was  the  body  picked  up  near 
the  Texas  &  Pacific  bridge  is  proven  only  by 
circumstantial  evidence,  and  if  the  State  had 
not  offered  all  the  proof  it  did  on  this  issue, 
we  would  be  met  with  the  contention,  and 
properly  so,  that  appellant  was  charged  with 
killing  one  Earl  Mabry,  and  if  he  did  in  fact 
kill  the  man  found  near  the  bridge,  it  was 
not  proven  it  was  the  body  of  Earl  Mabry. 
We  have  frequently  had  this  issue  presented  . 
to  us,  and  at  times  we  have  been  compelled  to 
sustain  it.     (Walker  v.  State,  14  Tex.  App. 
609,  and  other  cases.)     So  as  the  State  was 
compelled  to  establish  that  fact,  the  quahtum 
of  proof  it  should  offer  is  not  subject  to  re- 
view, provided  a  sufficient  amount  of  proof 
be  offered  to  prove  that  fact,  and  the  testi- 
mony   offered    was    properly    admissible    to 
prove  that  issue.     We  thought  this  so  well 
settled  we  did  not  deem  it  necessary  to  cite 
but    one   or    two    authorities.     However,    in 
Kugadt  V.  State,  38  Tex.  Crim.  681,  44  S.  W. 
989,  speaking  through  Judge  Hurt,  this  court 
held: 

"We  would  further  observe,  in  this  connec- 
tion, that  before  a  person  can  be  convicted 
of  felonious  homicide  the  death  of  the  de- 
ceased must  be  shown  to  have  been  caused 
by  the  act  or  agency  of  such  party;  and  in 
this  State  it  is  enacted  by  statute  that  *no 
person  shall  be  convicted  of  any  grade  of 
homicide  unless  the  body  of  the  deceased  or 
portions  of  it  are  found  and  sufficiently  identi- 
fied to  establish  the  fact  of  the  death  of  the 
person  charged  to  have  been  killed.^  See 
Penal  Code,  1895,  art.  654.  Now,  it  will  be 
noted  that,  while  the  statute  requires  that 
the  body  of  the  deceased,  or  portions  thereof 
which  are  found,  must  be  sufficients  identi- 
fied  to  ^tablish  the  fact  of  the  death  of  the 
person  alleged  to  have  been  killed,  yet  there 
is  no  attempt  to  indicate  the  character  of 
testimony  by  which  the  identity  of  the  per- 
son is  to  be  established.  Tlie  statute  says 
that  the  remains  must  be  sufficients  identi- 
fied;  that  is,  we  take  it,  the  statute  requires 
that  the  proof  be  of  a  legal  character.  No- 
where is  it  said  that  the  testimony  must  be 
positive.  If  it  be  circumstantial,  that  is  all 
that  is  necessary  if  it  sufficiently  identifies 
the  remains  or  the  portions  thereof  found  as 
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those  of  the  deceased.  See  Taylor  v.  State, 
35  Tex.  97;  Wilson  v.  State,  41  Tex.  320,  43 
Tex.  472;  Brown  v.  State,  1  Tex.  App.  154; 
Jackson  v.  State,  29  Tex.  App.  458,  16  S. 
W.  247;  State  v.  Davidson,  30  Vt.  377,  73 
Am.  Dec.  312;  McCuUoch  v.  State,  48  Ind. 
109;  State  v.  Williams,  52  N.  C.  466,  reported 
in  78  Am.  Dec.  248,  and  note  2,  at  page  253; 
Campbell  v.  People,  169  111.  9,  42  N.  E.  123 
60  Am.  St.  Rep.  134;  State  v.  Martin  47 
S.  C.  67,  25  S.  E.  113;  Webster  ▼.  Com. 
6  Gush.  (Mass.)  386;  1  Bish.  Crim.  Proc. 
sec.  1057  et  seq. 

"The  above  cases  not  only  show  that  the 
body  or  portions  thereof  may  be  identified  as 
that  of  the  deceased  by  circumstantial  evi- 
dence, but  the  [155]  corpus  delicti  Itself  may 
also  be  proved  by  this  character  of  testimony. 
.  .  .  Mr.  Greenleaf  (volume  3,  section  133), 
on  this  subject,  uses  the  following  language: 
'But,  though  it  is  necessary  that  the  body  of 
the  deceased  be  satisfactorily  identified,  it  is 
•  not  necessary  that  this  be  proved  by  direct 
and  positive  evidence,  if  the  circumstances  be 
such  as  to  leave  no  reasonable  doubt  of  the 
fact.  Where  only  mutilated  remains  have 
been  found,  it  ought  to  be  clearly  and  satis- 
factorily shown  that  they  are  the  remains  of 
a  human  being,  and  of  one  answering  to  the 
sex,  age  and  description  of  the  deceased.  The 
agency  of  the  prisoner  in  their  mutilation, 
or  in  producing  the  appearances  found  upon 
them,  ought  to  be  established.  Identification 
may  also  be  facilitated  by  circumstances  ap- 
parent in  and  about  the  remains,  such  as  the 
apparel,  articles  found  on  the  person,  and 
the  contents  of  the  stomach,  connected  with 
proof  of  the  habits  of  the  deceased  in  respect 
to  his  food,  or  with  the  circumstances  im- 
mediately preceding  his  dissolution." 

This  has  ever  been  the  rule  in  this  State, 
and  not  only  in  this  State;  in  addition  to  the 
authorities  from  other  States  cited  by  Judge 
Hurt,  we  find  that  the  Encyclopedia  of  Evi- 
dence, vol.  8,  p.  925,  says:  "Where  the  ques- 
tion in  issue  is  the  identity  of  a  dead  body  it 
is  competent  to 'show  the  physical  character- 
istics. So  also,  the  similarity  of  wearing  ap- 
parel and  articles  found  on  or  near  the  re- 
mains to  those  known  to  have  been  in  the 
possession  of  deceased,  may  be  shown.  The 
papers  or  documents  found  on  the  body  or  in 
the  possession  of  deceased  are  competent  evi- 
dence of  identity."  Citing  State  v.  Martin, 
47  S.  C.  67,  25  S.  E.  113;  Thornton  v.  State, 
113  Ala.  43,  21  So.  356,  69  Am.  St.  Rep.  97; 
State  V.  Dickson,  78  Mo.  438;  Bryant's 
Estate.  176  Pa.  St.  309,  35  Atl.  571,  and  the 
cases  from  Texas  Reports  hereinbefore  cited. 

Appellant  also  insists  that  we  erred  in 
holding  that  the  testimony  of  Amos  Clem 
could  be  supported.  Amos  Clem  testified  to 
bein^  in  Dallas  on  Saturday  evening  before 
the  dead  body  was  found  on  Sunday  morning. 


To  prove  that  this  was  not  true,  appellant 
introduced  J.  C.  Clem,  who  testified  that  Amos 
Clem  was  not  in  Dallas  that  evening,  but 
was  at  home  twelve  miles  in   the  country 
sick  in  bed.     Amos  Clem  testified  that  he 
recognized  appellant  as  the  person  he  saw  ip 
Dallas  that  day  and  dressed  as  McCue  and 
whom  he  saw  with  two  other  yoiing  men,  one 
of  whom  had  a  suit  case  or  grip,  and  heard 
McCue  saying  he  was  going  to  the  cement 
plant  after  a  while.     This  went  to  disprove 
appellant's  alibi,  and  placed  him  with  a  young 
man  with  a  grip,  and  deceased  is  shown  to 
have  been  in  Dallas  that  evening  with  a  grip; 
that  he  heard  McCue  say  that  he  was  going 
over  to  the  cement  plant  after  a  while,  and 
liear  to  and  on  the  way  to  this  cement  plant 
was  where  the  dead  body  was  found.    These 
were   very   cogent   facts   and    circumstances, 
connected  with  the  other  evidence,  to  estab* 
lish  the  guilt  of  appellant.    Appellant  recog- 
nized this,  and  to  break  the  force  of  this  te» 
timony,  he  introduced  J.  C.  Clem,  who  not 
only  testified  that   Amos  Clem  was  not  in 
Dallas  but  had  him  testify  that  Amos  Clem 
had  told  him  he  (Amos)  knew  nothing  about 
the  case,  but  that  he  was  going  to  testify. 
Said  all  he  knew  was  what  his  son  had  told 
him,  and  wanted  (J.  C.  Clem)  to  get  a  full 
[156]  description  of  Frank  McCue,  appellant, 
and  what  kind  of  hat  he  wore,  and  to  find  out 
all  he  could  about  him.    Appellant  also  proved 
that  Amos  Clem  had  been  indicted  and  tried 
for  murder;  that  he  was  a  spiritualist,  and 
claimed  to  be  able  to  talk  to  the  spirit  world. 
It  must  also  be  remembered  that  Amos  Clem 
was  as  much  of  a  stranger  in  Collin  County 
as  were  the  relatives  of  appellant,  whom  ap- 
pellant contends  it  was  error  to  refuse  to  per- 
mit him  to  support,  and  he  claims  it  was 
error  in  spite  of  this  attempt  to  impeach  the 
witness  Amos  Clem,  to  permit  the  State  to 
support  him.    We  will  first  show  that  it  was 
no  error  to  permit  Amos  Clem  to  be  supported 
by  other  testimony.    Perhaps  it  is  true  that 
if  appellant  had  stopped  when  he  had  J..C. 
Clem  testify  that  Amos  Clem  was  not  in  Dal- 
las this  would  be  a  mere  contradiction  of  wit- 
nesses, and  in  such  case  supporting  testimony 
would  not  be  admissible.    But  appellant  is  not 
satisfied  to  stop  there  and  has  J.  C.  Clem  to 
^stify  that  a  year  or  more  after  the  killing 
of    deceased,    when    on    their    way   io  Fort 
Worth  to  attend  a  trial  of  this  case,  Amos 
Clem  had  told  him  he  knew  nothing  about 
the  case.     This  certainly  w^ould   be  a  con- 
tradictory statement  to  the  statement  madf 
on   this   trial.    .He  wouia   also   have  Amos 
Clem  manufacturing  and  fabricating  his  tes- 
timony on  this  trial  some  year  or  more  after 
the  alleged  offense.    Xow  what  are  the  rules 
of  law  when  you  can  support  a  witness?   Mr. 
Branch  in  his  Criminal  Law  says,  support- 
ing it  by  the  citation  of  authorities  quoted: 
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"Where  State's  witness  is  attempted  to  be  im- 
peached by  showing  that  be  bas  made  state- 
ments with  reference  to  the  transaction  out 
of  court  different  from  and  contradictory  to 
his  testimohy  delivered  on  the  present  trial,  it 
is  not  error  to  allow  the  State  to  support  the 
witness  by  showing  that  shortly  after  the 
transaction  be  made  statements  of  the  mat- 
ter similar  to  his  evidence  delivered  on  the 
trial.  Goode  v.  State,  32  Tex.  Grim.  508,  24 
S.  W.  102;  Stephens  v.  State,  (Tex.)  26  S.  W. 
728;  Santell  v.  State,  34  Tex.  Grim.  260,  30 
S.  W.  226;  Dicker  v.  State,  (Tex.)  32  S.  W. 
541;  Kirk  v.  State,  36  Tex.  Grim.  224,  32  S. 
VV.  1046;  Duke  v.  State,  36  Tex.  Grim.  283, 
33  S.  W.  349;  Parker  v.  State,  (Tex.)  34  S. 
W.  266;  Hamilton  v.  State,  36  Tex.  Grim. 
376,  37  S.  W.  431;  Johnson  v.  State,  42  Tex. 
Grim.  378,  60  S.  W.  48;  Lee.  v.  State,  44  Tex. 
Grim.  462,  72  S.  W.  106 ;  Kipper  v.  State,  45 
Tex.  Grim.  386,  77  S.  W.  611;  Wallace  v. 
State,  46  Tex.  Grim.  360,  81  8.  W.  966;  Kice 
y.  State,  60  Tex,  Grim.  650,  100  S.  W.  771; 
Pitts  V.  State,  60  Tex.  Grim.  624,  132  S.  W. 
801;  Sims  v.  State,  36  Tex.  Grim.  164,  36  S. 
W.  256;  Moore  v.  State,  31  Tex.  Grim.  236, 
20  S.  W.  563 ;  Simpson  v.  State,  46  Tex.  Grim. 
552,  81  S.  W.  320."  And  where  the  testimony 
goes  to  charge  the  witness  with  recent  fabri- 
cation of  his  testimony,  and  that  the  witness 
testifies  from  corrupt  motives,  statements  of 
the  witness  are  admissible  in  consonance  with 
his  testimony  on  the  trial  made  shortly  after 
the  happening  of  the  event  in  support  of  his 
testimony.  Williams  ▼.  State,  24  Tex.  App. 
665,  7  S.  W.  833;  Jones  v.  State,  38  Tex.  Grim. 
103,  119,  40  S.  W.  807,  41  S.  W.  638,  70  Am. 
St.  Rep.  719;  [157]  Keith  v.  State  (Tex.)  44 
S.  W^.  849;  Ballow  v.  State,  42  Tex.  Grim. 
266,  68  S.  W.  1023;  English  v.  State,  34 
Tex.  Grim.  200,  30  S.  W.  233;  Reddick  v. 
State,  36  Tex.  Grim.  469,  34  S.  W.  274,  60 
Am.  St.  Rep.  66;  Mitchell  v.  State,  36 
Tex.  Grim.  278,  33  S.  W.  367,  36  S.  W. 
456;  Romero  v.  State,  66  Tex.  Grim.  437, 
120  S.  W.  869.  And  as  the  defendant  had 
attempted  to  prove  by  J.  G.  Glem  that  appel- 
lant was  a  volunteer  witness,  and  was  going 
to  swear  to  manufactured  and  fabricated  tes- 
timony; and  by  the  cross-examination  of 
Amos  Glem  to  prove  the  same  facts,  and  that 
he  was  volunteering  as  a  witness  in  the  case, 
there  was  no  error  in  permitting  Mr.  Samuels 
to  say  that  he  furnished  Amos  Glem's  name  as 
a  witness,  and  informed  the  county  attorney 
of  the  materiality  of  his  testimony.  (Gon- 
zales V.  State,  16  Tex.  App.  154.) 

Appellant  after  insisting  that  Amos  Glem 
oould  not  be  supported  after  he  had  sought 
thns  to  impeach  him, — ^that  he  had  made  con- 
tradictory statements,  fabricated  his  testi- 
mony, and  volunteered  as  a  witness,  and  had 
assaulted  his  credibility  by  proving  that  he 
had  been  indicted  for  murder,  that  he  be- 
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lieved  in  spiritualism,  table  rapping,  etc., 
and  proved  he  claimed  he  could  communicate 
with  the  spirits  of  those  who  have  died  and 
gone  before,  Glem  being  a  stranger  in  Gollin 
Gounty,  yet  inconsistently  insists  that  his 
witnesses,  who  had  testified  to  an  alibi  for  de- 
fendant, could  be  supported,  although  the 
State  had  not  sought  to  impeach  either  of 
^  them,  prove  they  had  been  guilty  of  any  crime,, 
or  that  they  had  any  peculiar  personal  char- 
acteristics, or  that  they  had  theretofore  made 
different  or  other  statements  than  they  had 
made  on  the  trial  of  this  case.  And  as  we 
have  held  that  it  was  not  error  to  permit  the 
State  to  support '  Glem  under  the  circum- 
stances above  recited,  are  we  equally  incon- 
sistent as  appellant  in  holding  that  appellant's 
witnesses  could  not  be  supported?  Let's  take 
the  allegations  of  the  bill  presenting  this  is- 
sue in  the  strongest  light  for  defendant.  It 
is  copied  almost  in  full  in  the  original  opinion, 
but  we  will  group  the  allegations  contained 
in  various  parts  of  the  bill :  "It  was  the  con- 
tention of  the  State  herein,  stoutly  argued  by 
the  State,  both  in  State's  testimony  and  in 
argument  by  counsel  for  the  State,  that  de- 
fendant's defense  of  alibi  was  false;"  and 
then  says,  "the  State  introduced  a  great  num- 
ber of  witnesses  for  the  purpose  of  contra- 
dicting said  members  of  defendant's  family, 
and  for  the  purpose  of  destroying  defendant's 
alibi,  and  for  the  purpose  of  showing  that  it 
was  false,"  and  that  the  county  attorney  "in 
his  cross-examination  of  each  and  all  of  the 
hereinbefore  named  members  of  defendant's 
family  subjected  each  and  all  of  them 
to  as  thorough  oross-eofamination  aa  lie 
oould  posaihly  give/'  and  counsel  for 
the  State  "in  argument  to  the  jury, 
stoutly  insisted  and  argued  that  the  alibi 
of  defendant  was  false,  and  argued  to 
the  jury  that  even  if  one  of  the  State's  wit- 
nesses who  swore  that  defendant  was  east  of 
the  Trinity  river  and  in  the  Gity  of  Dallas 
proper  during  any  part  of  the  Saturday  im- 
mediately preceding  the  Saturday  night  on 
which  deceased  was  killed,  that  the  alibi  of 
defendant  was  false,  and  not  under  circum- 
stances to  be  believed;  that  the  fact  that  a 
great  number  of  State's  witnesses  had  posi- 
tively sworn  that  on  the  Saturday,  and  dur- 
ing different  [158]  times  on  said  Saturday, 
showed  that  at  least  some  of  said  witnesses 
were  bound  to  be  telling  the  truth  about  hav-k 
ing  seen  the  defendant  in  the  Gity  of  Dallas 
proper,  and  that  it  was  preposterous  and  im- 
possible that  all  of  said  witnesses  could  be 
mistaken,  or  that  all  of  said  witnesses  were 
swearing  falsely  about  having  seen  defendant 
on  that  day;"  and  then  it  is  alleged  that  the 
witnesses  had  resided  in  Dallas  Gounty  for 
more  than  seventeen  years,  and  had  never  at 
any  time  resided  in  Gollin  Gounty,  where  this 
case  was  tried,  and  were  strangers  in   said 
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county.  Then  follows  an  allegation  that  de- 
fendant offered  some  half  dozen  witnesses, 
who  also  resided  in  Dallas  County,  except  one 
who  lived  in  Collin  County,  who  would  have 
testified  to  the  good  reputation  for  truth  and 
veracity  of  the  witnesses  named  in  the  bill,  to 
which  testimony  the  State  objected  on  the 
ground  "that  there  had  been  no  attack  made 
upon  the  reputation  of  the  witnesses  who 
testified  in  any  way,  and  no  predicate  laid  to 
impeach  them  or  either  of  thftm."  which  ob- 
jection was  by  the  court  sustained,  to  which 
action  of  the  court  defendant  excepted  on  the 
ground  that  the  witnesses  who  testified  to 
defendant's  alibi  were  strangers  in  Collin 
•County,  and  strangers  to  every  member  of  the 
jury;  that  they  tcere  examined  thoroughly 
and  rigidly  on  cross-examinati'On,  and  de- 
fendant was  entitled  to  show  that  his  w^it- 
nesses  were  of  an  unimpeachable  character, 
and  the  jury  thereby  enabled  to  judge  of  their 
credibility."  We  have  restated  this  bill,  be- 
cause it  is  so  much  insisted  on  not  only  by 
original  counsel  for  appellant,  but  also  in  a 
supplemental  brief  filed  by  Mr.  Wenckey,  an 
attorney  of  Dallas,  who  married  a  sister  of 
accused. 

Now,  what  are  the  allegations?  That  the 
witnesses  were  strangers  in  Collin  County, 
and  were  subjected  to  a  thorough  and  rigid 
cross-examination;  that  the  State  introduced 
witnesses  who  testified  that  appellant  was 
in  Dallas  proper  on  that  Saturday,  and  not  in 
Oak  Cliff  at  home  at  testified  to  by  defend- 
ant's witnesses;  that  the  county  attorney  in 
liis  argument  insisted  that  the  atihi  was  false, 
because  it  would  have  been  impossible  for  so 
many  persons  who  testified  to  seeing  him  in 
Dallas  to  be  mistaken.  It  is  the  first  time 
the  proposition  has  been  presented  that  the 
argument  of  counsel  upon  the  weight  of  the 
testimonv  adduced  after  the  teetimonv  had 
closed  would  furnish  grounds  upon  which  to 
introduce  testimony  supporting  a  witness  or 
witnesses  whose  testimony  was  criticised  by 
counsel  in  their  argument  to  the  jury.  As 
anyone  knows,  appellant's  able  counsel  cer- 
tainly also  in  their  argument  insisted  that  the 
testimony  of  an  alibi  was  true,  and  the  testi- 
mony of  the  State's  witnesses  on  this  point 
was  untrue  and  the  witnesses  mistaken.  When 
testimony  pro  and  con  on  this  issue  was  in- 
troduced, it  was  done  that  the  jury  might 
determine  which  was  correct,  and  counsel  on 
each  side  had  the  right  to  comment  thereon. 
In  the  bill  it  is  not  claimed  that  coimsel  for 
the  State  in  his  cross-examination  or  other 
testimony  in  any  manner  reflected  on  the 
character  or  reputation  of  the  witnesses  for 
defendant  on  this  issue,  but  merely  that  the 
State  through  counsel  and  by  the  evidence  of- 
fered by  it  sought  to  prove  that  the  alibi  was 
untrue.  Tlie  rule  of  law  is  that  proof  of  gen- 
eral reputation  of  witnesses  for  [159]  truth 


and  veracity  is  not  admissible  where  no  attack 
has  been  made  on  the  witneaa,  but  there  is 
mere  conflict  in  the  testimony  offered  by  the 
State  and  the  defendant,  and  this  is  all  there 
was  in  this  case.    Britt  v.  State,  2l  Tex.  App. 
215,  17  S.  W.  266 ;  Rushing  v.  State,  25  Tex. 
App.  607,  8  S.  W.  807;  McGrath  v.  SUte,  35 
Tex.  Crim.  413,  34  S.  W.  127,  941;  Murphy  v. 
'  State,    41   Tex.   Crim.    120,   61   S.    W.   940; 
Harris  v.  State,  (Tex.)  45  S.  W.  714;  Payne 
V.  State,  40  Tex.  Crim.  290,  50  S.  W.  363; 
Jacobs  V.  State,  42  Tex.  Crim.  353,  59  S.  W. 
1111;  Zysman  v.  State,  42  Tex.  Crim.  432,  60 
S.  W.  669;  Hill  v.  State,  53  Tex.  Crim  241, 
106  S.  W.  145;  Bass  v.  State  (Tex.)  65  S.  W. 
919;    Rutherford  v.  State    (Tex.)    67   S.  W. 
101.    It  is  true  that  there  has  been  a  slight 
limitation  placed  on  this  general  rule  in  this 
State  where  the  witness  is  a  stranger  in  the 
county  where  he  testifies,  and  this  is  where 
the  witness  "is  (tsaaiisd  on  cross-e^aminaiion 
by   qiteations   attacking    his   credibility   and 
tending   to   bring   him  into  disrepute  before 
the  jury,  he  may  be  sustained  by  proof  of 
his  general  reputation  for  truth  and  verac- 
ity."  (Phillips  V.  SUte,  19  Tex.  Crim.  158; 
Crook  V.  Stete,  27  Tex.  Crim.  198;  Harris  v. 
State,    49    Tex.    Crim.    338,    94    S.    W.   227; 
(5oode  V.  State,  57  Tex.  Crim.  220,  123  S.  W. 
597.) 

In   the  Phillips  case,   aupra,  it  was  held 
that  where  the  witness  was  a  stranger  and 
testified    to    isolated    facts,    and    the    cross- 
examination  to  which  he  toaa  mtbjeoted  tended 
strongly  to  disoredit  his  statement^  he  could 
be  supported.    But  as  hereinbefore  shown,  in 
this  bill  there  is  no  allegation  that  the  wit- 
nesses or  either  of  them  was  subjected  to  a 
cross-examination  which   tended  to  disoredit 
the  loitness,  the  only   allegation  being  that 
county  attorney  "cross-examined  the  witness 
as  thoroughly  and  rigidly  as  he  could/'  but 
it  is  not  claimed  that  questions  propounded 
nor  the  answers  given  were  such  as  tended  to 
discredit  the  witness.     And  this  case  is  as 
far  as  this  court  has  ever  gone,  but  now  ap- 
pellant would  have  us  expand  the  rule  further 
and  hold  that  if  there  is  a  conflict  in  the  wit- 
nesses for  the  State  and  defendant,  and  they 
are  strangers,  their  testimony  may  be  sup- 
ported.    We  have  searched  our  reports  for 
a  case  so  holding  and  we  find   none.     The 
Encyclopedia  of  Evidence,  vol.  7,  p.  229,  says: 
"In  Connecticut  only  the  mere  fact  that  a 
witness  is  a  stranger  in  the  community  war- 
rants the  introduction  of  proof  of  his  repu- 
tation for  truth  and  veracity."    We  cannot 
expand  the  rule  as  desired  by  appellant  in 
the  face  of  all  our  own  deciaiona,  and  the 
courts  of  last  resort  of  all  the  States  in  the 
Union  except  Connecticut.    We  have  read  tlie 
opinion  in  the  Connecticut  case,  and  it  does 
not  appeal  to  us,  for  it  would  open  ao  wide 
the  door  that  there  would  be  no  end  to  trial*. 
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To  do  8o,  as  in  this  case,  the  venue  being 
changed  from  Dallas  to  Collin  County,  every 
witness  offered  either  by  the  State  or  defend* 
ant  could  be  supported  by  proof  of  reputation, 
and  the  trial  would  beccane,  instead  of  a  trial 
of  whether  or  not  the  person  on  trial  was 
guilty  of  the  crime  charged,  a  trial  of  which 
witness  had  the  best  reputation  for  truth  and 
veracity,  and  in  issues  really  involved 
wholly  lost  sight  of.  Judge  Henderson,  in 
Murphy  v.  State  (Tex.)  40  S.  W.  978,  citing 
the  Phillips  case,  supra,  and  other  cases, 
speaking  for  the  court,  holds:  "We  do  not 
understand  the  rule  to  be,  though  a  party  be 
a  stranger  in  the  [160]  county  of  the  trial, 
that  if  merely  some  contradiction  is  shown 
between  the  testimony  of  the  witnesses  for 
defendant  and  the  witnesses  for  the  State, 
it  is  permissible  to  introduce  testimony  as 
to  the  reputation  of  the  witness  in  the  com- 
munity in  which  he  may  have  lived.  The 
State  did  not  make  an  attack  on  these  wit- 
nesses on  cross-examination  tending  to  bring 
them  into  disrepute."  Not  only  is  this  the 
rule  in  this  court,  but  in  our  Supreme  Court 
it  is  also  said  to  be  the  prevailing  rule  of  law 
of  this  State  in  the  case  of  Texas  etc.  R.  Co.  v. 
Raney,  86  Tex.  363,  26  S.  W.  11,  wherein  it 
is  held: 

'The  fact  that  a  witness  is  a  stranger  or 
well  known  will  not  influence  the  determina- 
tion of  the  right  to  support  his  evidence 
when  impeached  or  attempted  to  be  im- 
peached. Every  witness  is  presumed  to  be 
truthful  until  the  contrary  is  proved.  Con- 
trary to  all  rules  on  the  question,  the  doctrine 
invoked  in  this  case  would  allow  a  party  to 
make  an  issue  on  his  own  witness'  character, 
and  proceed  to  defend  it  before  it  has  been 
assailed. 

''In  Mobile,  etc.  R.  Co.  v.  Williams,  54  Ala. 
168,  supra,  speaking  upon  the  question,  the 
court  said:  'Such  conflicts  often  arise  in  the 
course  of  trials  before  juries,  and  must  be 
settled  by  a  careful  consideration  of  the  evi- 
dence of  each  witness — ^the  consistency  of  his 
testimony,  his  general  demeanor,  and  the  in- 
terest or  feeling  he  may  have  involved.  They 
furnish  no  ground  for  admitting  evidence  as 
to  character;  if  they  did,  trials  would  be  in- 
definitely prolonged,  and  the  real  issues  on 
which  the  jury  should  pass  embarrassed  and 
lost  sight  of  in  the  consideration  of  mere  col- 
lateral matter.' 

"This  statement  is  clear  and  to  the  point. 
It  puts  the  matter  in  its  true  light,  w^ith  the 
evil  consequences  to  flow  from  such  a  de- 
parture from  the  well  established  rules  of 
the  law.  If  plaintiff  had  the  right  to  sus- 
tain himself  because  he  was  contradicted,  so 
had  the  defendant  the  right,  in  the  same  man- 
ner, to  sustain  the  character  of  each  witness 
that  plaintiff  contradicted.  If  his  being  a 
stranger  controls  in  the  matter,  then  defend- 
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ant  could  have  introduced  evidence  as  to  the 
character  of  the  witnesses  whose  depositions 
it  took,  and  thus  the  case  would  have  been 
converted  into  one  of  investigation  of  char- 
acter, with  as  many  issues  as  there  were 
witnesses." 

In  the  case  of  Crook  v.  State,  27  Tex.  Crim. 
198,  it  was  held  it  was  not  error  to  permit 
the  witness  to  be  sustained  by  proof  of  gen- 
eral reputation  as  he  was  a  stranger,  and  his 
credibility  had  been  attacked  by  the  defend- 
ant by  showing  or  attempting  to  show  that  he 
had  made  contradictory  statements. 

In  the  case  of  Harris  v.  State,  49  Tte.  Crim. 
338,  94  S.  W.  227,  it  was  held  that  a  witness 
'  who  was  a  stranger  could  be  supported  by 
proof  of  general  reputation,  as  "many  of  the 
questions  on  his  cross-examination  went  di- 
rectly to  impugn  his  character,  show  the  fal- 
sity of  his  testimony  before  the  jury,  and 
bring  him  into  disrepute  before  the  jury." 

In  the  Goode  Case,  57  Tex.  Crim.  220,  123 
S.  \\\  606,  it  was  held  it  was  permissible  to 
support  the  witness  because  "it  seems  to  have 
been  the  theory  on  behalf  of  appellant's  coun- 
sel, that  the  witness  [161]  had  either  killed 
Tilden  Goods  or  procured  it  to  be  done,  and 
in  many  ways  this  suggestion  in  cross-exam- 
ination is  put  forward  and  imputed  to  the 
witness  in  no  uncertain  language.  In  ad- 
dition to  this  numerous  predicates  were  laid 
to  contradict  the  witness,  and  he  was  at- 
tacked in  every  possible  way  by  interrogation, 
innuendo,  and  in  almost  a  direct  charge,  so 
as  to  bring  him  into  disrepute  and  discredit." 

Many  other  cases  could  be  cited,  but  these  are 
cited  by  appellant,  and  are  the  only  ones  cited 
where  the  issue  of  a  stranger  witness  was  pre- 
sented and  the  testimony  admitted,  and  it  is 
readily  seen  that  the  allegations  of  the  bill 
of  exceptions  in  this  case  do  not  bring  ap- 
pellant within  the  rule  announced  in  these 
cases,  while  this  court  in  the  case  of  Payne 
V.  State,  40  Tex.  Crim.  290,  50  S.  W.  363, 
seriously  questioned  the  rule  of  law  as  an- 
nounced in  the  Phillips  case,  supra.  How- 
ever, as  will  herein  be  noticed,  we  have  taken 
as  a  criterion  in  passing  on  this  case  the  rule 
as  announced  in  the  Phillips  case,  and  dem- 
onstrated that  under  it  appellant  was  not  en- 
titled to  have  testimony  admitted  as  to  gen- 
eral reputation  of  his  witnesses,  yet  the  true 
rule  that  has  been  adopted  by  this  court  as 
evidenced  by  all  the  decisions  is  the  one  laid 
down  by  Mr.  Wharton,  when  the  witness  is 
a  stranger:  "It  is  further  held  that  sucli 
evidence  may  be  admitted  on  particular  dis- 
crediting facts  being  developed  against  the 
witness  on  his  cross-examination."  No  other 
exception  than  this  has  ever  been  adopted  by 
this  court  on  account  of  the  witness  being  a 
stranger,  when  that  issue  was  before  this 
court,  and  as  herein  shown,  the  same  rule 
prevails  in  our  Supreme  Court. 
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The  other  question  presented  in'  the  brief 
and  ably  argued  is  that  the  court  should 
have  sustained  the  objections  to  the  testimony 
showing  that  appellant  was  a  frequenter  of 
saloons,  and  a  visitor  at  a  negro  house  of 
prostitution,  etc.  We  do  not  care  to  take 
up  these  bills  separately,  but  we  will  discuss 
the  question  more  or  less  at  length,  and  herein 
dispose  of  all  of  them.  That  appellant  was  a 
habitue  of  the  saloons  was  necessarily  in- 
volved in  legitimate  facts  going  to  make  the 
case  under  appellant's  plea  of  not  guilty  and 
alibi.  Pringle,  the  self-confessed  accomplice, 
says  that  on  the  Saturday  that  the  homicide 
occurred  at  night,  he  met  appellant  with  a 
young  fellow,  slender  built,  who  had  on  a 
blue  checked  suit  and  a  white  hat  with  a 
leather  band  around  it.  That  this  was  Earl 
Mabry,  who  was  killed  by  them  that  night. 
That  after  meeting  them,  appellant  said, 
"Let's  get  a  drink,"  and  they  all  three  went 
in  a  saloon  and  took  a  drink;  that  they  were 
drinking  all  the  time  they  were  together  that 
day,  and  drank  at  four  different  saloons. 
That  when  they  all  left  Fisher's  saloon,  they 
went  then  into  the  bowling  alley,  when  McCue 
left  them  for  a  while.  He  testified  the  grip 
found  by  the  dead  body  looked  like  the  grip 
Mabry  had  when  they  wer^  together.  That 
all  three  got  back  together  and  started  to  the 
cement  plant,  and  when  just  across  the  Texas 
&  Pacific  bridge  appellant  struck  Mabry  in 
the  back  of  the  head,  and  then  cut  his  throat, 
while  he,  Pringle,  stabbed  him  several  times. 
That  appellant  had  told  him  that  day  they 
would  get  Mabry's  money. 

[162]  Fawn  Simpson  testifies  that  on  that 
Saturday  he  saw  appellant  sitting  in  Joe 
Harbrecht's  saloon  at  a  table  drinking,  a 
young  man  of  Mabry's  description  being  with 
him.  Ike  Owens  testified  that  he  was  working 
in  T.  H.  Morris'  saloon  on  that  Saturday,  and 
about  6:30  in  the  evening  appellant,  Pringle 
and  deceased,  Mabry,  came  in  the  saloon  to- 
gether; that  they  stood  around  in  the  saloon 
and  had  a  few  rounds  of  drinks,  and  that  they 
left  together,  and  at  deceased's  suggestion 
they  took  another  drink.  Gallic  Flowers  tes- 
tified she  saw  deceased  and  two  boys  in  ''Sam 
and  Ed's"  saloon  that  Saturday  evening.  All 
this  and  other  testimony  of  like  character 
was  admissible  beyond  question  on  the  ques- 
tion of  alibi,  and  placing  appellant  with  de- 
ceased. And  it  shows  him  to  be  a  frequenter 
of  the  saloons  and  a  drinking  man.  But  ap- 
pellant perhaps  would  contend  that  this  does 
not  show  he  was  a  visitor  at  Fannie  Howard's 
saloon  and  negro  bawdy  house.  If  this  was 
to  be  kept  out  of  the  record  the  State  could 
not  make  its  case,  for  J.  F.  Stanley  not  only 
says  he  saw  appellant  in  Dallas  proper  that 
Saturday  evening,  but  also  testifies  that  he 
saw  the  young  man  whose  body  was  found 
dead  next  morning  (Sunday)  near  the  bridge. 


on  the  sidewalk  on  Jefferson  Street  near  the 
courthouse,  and  appellant,  McCue,  was  thai 
in  about  six  feet  of  him.  He  knows  the  young 
man  he  saw  near  McCue  is  the  same  person,  for 
he  went  out  to  the  dead  body  Sunday  morning, 
and  while  there  a  knife  which  was  introduced 
in  evidence  was  identified  by  him  as  the 
knife  picked  up  near  the  dead  body.  This 
knife  had  the  name  "Bill  Best"  on  it,  and  the 
point  was  broken  off.  Sis  Hamp  swears  this 
knife  belonged  to  appellant,  for  she  says  she 
saw  him  with  it  Friday  night  at  Fannie 
Howard's  place;  that  Frank  was  there  buying 
beer  and  smoking  hop,  and  broke  the  point 
off  cleaning  the  hop  bowl  the  Friday  night 
before  the  killing.  She  also  testified  that  a 
watch  found  by  the  body  of  the  deceased  was 
appellant's  watch;  that  about  a  week  before 
the  killing  appellant  was  at  Risa  Beasley's 
and  Fannie  Howard's  and  had  the  watch,  and 
she  was  going  to  put  her  picture  in  the 
watch  and  made  a  scratch  on  the  watch  show- 
ing appellant  where  she  was  going  to  put  her 
picture  in  it.  Appellant  in  order  to  break 
the  force  of  this  testimony  showed  that  Sis 
Hamp  was  a  negro  prostitute,  and  the  house 
she  was  at  (Risa  Beasley)  was  a  negro  house 
of  prostitution.  Sis  Hamp  also  testified  that 
on  the  night  of  the  homicide  appellant  and 
Pringle  came  to  this  negro  house  of  prostitu- 
tion; that  their  hands  were  all  bloody;  that 
they  washed  the  blood  off  their  hands;  that 
their  clothing  was  bloody  and  dirty;  that 
they  washed  themselves  and  changed  shirts, 
getting  the  shirts  out  of  a  dresser  drawer. 
That  they  pulled  off  their  pants,  and  appel- 
lant got  a  pair  of  pants  that  "Charlie"  had 
been  wearing  and  put  them  on;  that  Pringle 
had  another  suit  there.  That  she  had  seen 
appellant  at  Fannie  Howard's  place  on  that 
Saturday  morning  and  again  Saturday  night. 
(This  was  admissible  on  alibi.)  That  the 
first  time  appellant  and  Pringle  came  to  Fan- 
nie Howard's  that  night  Pringle,  in  the  pres- 
ence of  appellant,  borrowed  a  dollar  from 
her,  saying  they  were  going  to  the  cement 
plant  to  play  craps,  and  if  he  won  he  would 
come  back  and  make  her  drunk.  [163]  That 
later  in  the  night  they  did  come  back,  and 
were  bloody  as  hereinbefore  stated.  That 
when  they  came  back  they  had  money,  and 
stayed  at  her  house  just  long  enough  to  wash 
the  blood  off,  etc.,  when  they  all  went  to  Fan- 
nie Howard's  place,  and  Risa  Beasley  was 
there.  That  appellant  and  Pringle  went  to 
Fannie  Howard's  ahead  of  her,  and  when  sbe 
got  there  appellant  and  Pringle  were  in  the 
parlor.  That  they  spent  the  night  there  buy- 
ing beer  and  smoking  hop;  that  she  stayed 
there  with  them.  Appellant  doee  not  question 
the  admissibility  of  this  testimony,  but  as- 
saults it  as  incredible  in  every  way  conceiv- 
able. Gertrude  Wilwm  also  testified  that 
appellant  was  there  that  Saturday  night,  for 
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while  she  did  not  see  him  she  heard  his  voice 
in  another  room.  That  ahe  knew  him  well 
and  recognized  his  voice,  for  she  had  met  him 
frequently.  So  that  evidence,  from  the  State's 
standpoint,  that  appellant  was  on  intimate 
terms  with  these  negro  prostitutes,  and  vis- 
ited these  houses,  was  inevitable  if  the  State 
was  to  make  its  case,  and  the  admissibility 
of  this  testimony  cannot  be  questioned.  The 
credit  to  be  given  to  it  is  another  question, 
and  one  for  the  jury  and  not  for  us. 

However,  appellant  may  contend  that  never- 
theless testimony  that  he  was  seen  driving  with 
these  negro  prostitutes  in  the  buggy  with  him 
on  Tuesday  after  the  homicide,  and  when  he 
got  out  of  the  buggy  he  went  into  Jew  Jake's 
saloon  and  treated  the  crowd,  should  not  have 
been  admitted.  Evidence  was  offered  by  the 
State  that  appellant  had  no  money  before  the 
homicide,  and  had  been  pawning  property 
with  Abe  €roldstein  a  short  time  before  the 
killing  to  secure  money.  Sis  Hamp  testified 
that  when  she  was  at  Risa  Beasley's  and  Fan- 
nie Howard's  place  Saturday  night  (when 
she  says  he  was  bloody)  he  had  money  to  buy 
beer  and  smoke  hop  and  treat.  The  State's 
evidence  shows  that  he  secured  a  new  suit  of 
clothes  Monday  after  the  homicide,  and  put 
them  on  in  Goldstein's  place  of  business;  that 
he  had  money  after  the  homicide  to  hire  a 
buggy  and  horse  would  be  admissible  on  this 
issue,  and  that  he  had  two  negro  prostitutes 
with  him  in  the  buggy  at  this  time  would 
not  render  the  testimony  any  the  less  admissi- 
ble; that  when  he  got  out  of  this  buggy  he 
went  into  Jew  Jake's  saloon  might  not  be 
admissible,  if  that  was  all  that  the  officers 
who  swear  to  that  fact  testified  to,  but  they 
swear  that  at  this  time  he  invited  them  to 
drink,  treated  the  crowd  there  in  Jew  Jake's 
place,  rattled  money  in  his  pocket  besides  the 
money  he  threw  on  the  counter.  This  took 
place  Tuesday  night  after  the  homicide  on 
Saturday  night,  and  was  admissible  as  a  cir- 
cumstance showing  that  he  had  money  after 
the  homicide,  as  was  the  fact  he  secured  a 
new  suit  of  clothes  on  Monday  after  the 
homicide.  It  is  true  there  is  testimony  in  the 
record  explaining  tvhere  he  got  the  new  suit 
of  clothes,  but  none  where  he  got  this  money 
he  was  spending.  Again  it  is  insisted  that 
if  all  this  was  admissible,  then  certainly  it 
was  not  permissible  to  prove  that  he  was  ar- 
rested on  Thursday,  and  when  he  was  arrested 
he  was  coming  out  of  an  alley  between 
Fannie  Howard's  and  Bisa  Beasley's  places, 
negro  houses  of  prostitution.  Appellant  em- 
phasizes the  fact  that  this  testimony  was 
calculated  to  prejudice  the  jury  against  him. 
As  hereinbefore  ^lown  there  was  ample  legiti- 
mate evidence  [164]  showing  that  he  visited 
these  places  and  evidence  that  was  absolutely 
necessary  to  be  introduced  by  the  State,  if  it 

was  to  corroborate  Pringle  in  his  testimony 
Ann.  Cas.  1J)18C. — 44. 
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I  that  appellant  killed  Mabry.  One  of  the 
strongest  corroborative  facts  in  the  record 
is  that  the  knife  found  by  the  dead  body  was 
the  knife  of  appellant,  and  the  witness  who 
identifies  the  knife  as  belonging  to  appellant 
does  so  by  the  point  being  broken,  and  that 
she  saw  him  break  it  in  cleaning  a  '^hop 
bowl"  at  Fannie  Howard's  place  the  night 
before  the  killing.  Appellant  seeks  to  show 
the  watch  found  by  the  dead  body  was  not 
his  watch,  but  nowhere  in.  the  record  is  there 
any  evidence  tending  to  show  that  this  was 
not  his  knife.  That  the  State  would  rely  on 
this  circumstance  for  corroborative  testimony, 
was  emphasized  by  the  county  attorney  calling 
one  of  appellant's  counsel  and  identifying  the 
knife  as  the  knife  Sis  Kamp  had  identified 
on  a  former  trial  of  the  case,  she  being  dead 
at  the  time  of  this  trial.  But  was  the  tes- 
timony of  these  officers  that  when  they  ar- 
rested him  he  was  coming  from  this  place 
inadmissible  for  any  purpose?  As  shown  in 
the  original  opinion,  Gertrude  Wilson  had 
testified  while  she  did  not  see  appellant  at 
Risa  Beasley's  place  between  ten  and  eleven 
o'clock  the  night  of  the  homicide,  yet  she 
heard  him  talking  and  recognized  his  voice — 
heard  him  talking  upstairs.  That  she  had 
met  him  at  these  places  frequently  and  knew 
his  voice.  That  this  testimony  was  admis- 
sible on  his  plea  of  alibi  none  can  question; 
that  it  was  admissible  in  support  of  Sis 
Hamp's  testimony,  who  said  appellant  was 
there  at  this  house  washing  the  blood  off  his 
hands,  cannot  be  questioned,  and  as  this  tes- 
timony was  admissible  under  all  the  rules  of 
law,  and  whfen  appellant  sought  to  impair 
the  credit  of  these  witneses  by  showing  they 
were  negro  prostitutes,  inmates  of  negro 
houses  of  prostitution,  and  impeach  them 
otherwise,  when  this  witness  Gertrude  Wilson 
testified  to  knowing  appellant's  voice,  as  she 
had  seen  him  frequently  at  this  place,  tes- 
timony that  he  was  frequently  at  these  places 
would  be  admissible  as  corroborative  of  this 
testimony,  and  for  this  reason  was  able  to 
recognize  his  voice. 

These  are  the  objections  urged  to  the  ad- 
missibility of  the  testimony  in  the  argument 
on  the  motion  for  a  new  trial.  As  the  verdict 
was  for  the  life  imprisonment  of  a  young 
man,  and  the  contention  that  we  had  erred 
in  the  original  opinion  is  so  ably  and  insist- 
ently urged  in  the  motion  for  rehearing, 
caused  us  to  again  thoroughly  reread,  re- 
examine and  endeavor  to  digest  this  volumin- 
ous record,  as  well  as  argument  of  counsel. 
After  doing  so  we  are  more  thoroughly  con- 
vinced there  was  no  error  committed  in  the 
rejection  or  admission  of  any  of  the  testimony. 
It  is  unfortunate  for  the  young  man  that  the 
testimony  tending  to  show  his  guilt  would 
necessarily  show  his  presence  at  these  negro 
houses  of  prostitution,  but  the  fact  the  life 
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we  lead  will  necessarily  have  a  bearing  in 
every  walk  of  life  has  been  too  often  demon- 
strated to  need  discussion.  Of  course,  that 
he  had  visited  these  places  could  not  be  shown 
as  independent  facts  to  prejudice  his  case, 
but  when  his  visits  to  these  places  is  neces- 
sarilv  entwined  in  and  around  the  circum- 

ftr 

stances  which  the  State  legitimately  offers  as 
evidence  tending  to  show  his  guilt,  [165]  that 
these  circumstances  necessarily  disclose  his 
visits  to  these  places  does  not  render  the  tes- 
timony inadmissible  because  some  feature  of 
it  might  have  a  prejudicial  effect. 

And  having  come  to  the  conclusion  that  no 
testimony  was  improperly  admitted  or  ex- 
cluded, we  have  again  read  the  charge,  and 
appellant's  criticisms  thereof  contained  in  his 
sixteenth  bill  of  exception,  and  in  his  motion 
for  a  new  trial.  The  motion  alone  embraces 
fifty-nine  pages  of  typewritten  matter.  There 
was  no  issue  of  any  degree  of  murder  other 
than  murder  in  the  first  degree  suggested  by 
the  testimony,  and  the  court  submitted  only 
that  degree,  and  of  this  appellant  does  not 
complain.  His  defense  was  an  alibi,  together 
with  a  plea  of  not  guilty.  The  court  fully 
and  fairlv  submitted  the  Issue  of  alibi  in 
consonance  with  all  of  our  decisions.  McCoy 
V.  State,  56  Tex.  Crim.  551,  120  S.  W.  858; 
Hines  v.  State,  40  Tex.  Crim.  23,  48  S.  W. 
171 ;  Caldwell  v.  State,  28  Tex.  App.  566,  14 
S.  W.  122;  Harris  v.  State,  31  Tex.  Crim. 
411,  20  S.  W.  916;  Stevens  v.  State,  42  Tex. 
Crim.  154,  59  S.  W.  545;  Wigfall  v.  State, 
57  Tex.  Crim.  639,  124  S.  W.  649;  CHara  v. 
State,  57  Tex.  Crim.  577,  124  S.  W.  95 ;  Mor- 
row V.  State,  56  Tex.  Crim.  51P,  120  S.  W. 
491 ;  Crow^ll  v.  State,  56  Tex.  Crim.  480,  120 
S.  W.  897 ;  Mass  v.  State,  59  Tex.*  Crim.  890, 
128  S.  W.  394;  Williams  v.  State,  54  Tex. 
Crim.  30,  111  S.  W.  1031;  Gallaher  v.  State, 
«8  Tex.  App.  247,  12  S.  W.  1087;  Walker  v. 
State,  6  Tex.  App.  576. 

Pringle  testifies  positively  that  appellant 
«truck  deceased  in  the  back  of  the  head  with 
an  iron  bar,  and  then  cut  his  throat,  show- 
ing that  he  himself  also  stabbed  deceased  in 
the  breast.  This  made  Pringle  an  accomplice, 
and  the  court  so  instructed  the  jury,  and  in 
language  frequently  approved  by  this  court, 
submitted  the  issue  of  his  corroboration. 
Brown  v.  State.  57  Tex.  Crim.  570,  124  S.  W. 
101:  King  v.  State,  57  Tex.  Crim.  363,  123 
S.  W.  135;  Hargrave  v.  State,  53  Tex.  Crim. 
147,  109  S.  W.  163;  Mizell  v.  State,  59  Tex. 
Crim.  226.  128  S.  W.  127;  Chandler  v.  State, 
«0  Tex.  Crim.  329,  131  S.  W.  603. 

These  issues  being  correctly  submitted  to 
the  jury,  the  court  instructed  the  jury  that 
they  must  believe  from  the  evidence  beyond 
ft  reasonable  doubt  that  appellant  either  alone 
or  with  the  assistance  of  another,  with  ex- 
press malice  aforethought,  with  a  sedate  and 
deliberate  mind   and  formed  design  to  kill, 


did  unlawfully  kill  Earl  Mabry,  or  they  would 
acquit,  giving  the  usual  and  customary  charge 
on  presumption  of  innocence  and  reasonable 
doubt.  Such  criticisms,  that  there  was  no 
evidence  that  he  acted  alone,  etc.,  are  hyper- 
critical under  the  evidence  on  this  trial.  Our 
code  provides  that  if  there  be  errors  in  the 
charge  of  the  court,  yet  if  such  errors  were 
not  calculated  to  injure  the  rights  of  appel- 
lant, the  judgment  shall  not  be  reversed. 
While  the  charge  in  this  case  may  be  subject 
to  some  verbal  criticisms,  yet  when  read  as 
a  whole,  it  fairly,  succinctly  and  correctly 
presents  the  law  as  applicable  to  the  evidence 
adduced  on  this  trial,  and  the  criticisms  pre- 
sent no  ground  for  reversal  of  the  case.  Nor 
was  there  any  error  in  refusing  to  give  either 
of  the  three  special  charges  requested,  the 
first  requesting  the  court  to  instruct  the  jury 
not  to  consider  the  testimony  of  Ike  Owens. 
[166]  This  court  has  held  that  when  the  wit- 
ness is  dead  his  testimony  given  at  a  former 
trial  may  be  reproduced.  The  second  and 
third  requested  the  court  to  instruct  the  jury 
not  to  consider  the  letters  and  check-book 
found  on  deceased  for  any  purpose.  We  have 
held  herein  they  were  admissible  on  the  issue 
of  the  identity  of  deceased,  and  the  court  did 
not  err  in  refusing  to  give  the  charges  as 
requested.  While  it  would  have  been  proper 
to  limit  this  testimony  to  the  issue  of  iden- 
tity, yet  the  failure  to  do  so  in  the  absence 
of  any  requested  instructions  to  bo  limit  it 
presents  no  reversible  error. 

As  hereinbefore  stated,  we  have  read  and 
reread  this  record,  and  as  thoroughly  digested 
it  as  we  could,  for  there  can  be  doubt  that 
appellant's  counsel  believe  most  firmly  that 
their  client  is  not  guilty  of  the  offense 
charged,  and  have  endeavored  to  impress  that 
fact  on  our  minds,  vet  we  think  on  mature 
deliberation  they  will  be  compelled  to  con- 
clude that  under  the  evidence  in  this  case 
that  this  was  a  question  for  the  jury,  and  for 
us  to  disturb  the  verdict  on  that  ground 
under  the  evidence  in  this  case  we  would  be 
transcending  our  authority  and  usurping  the 
functions  given  by  law  to  the  jury,  and  the 
motion  for  rehearing  is,  therefore,  overruled. 

Overruled. 

Davidson,  J. — 'For  several  reasons  this 
judgment  ought  to  be  reversed.  Will  write 
briefly  as'  soon  as  I  can  do  so. 

Dissenting  Opinion. 
(November  4,   1914.) 

Davidson,  J.  {ditiehUn^) , — ^The  opinion 
deciding  the  case  was  written  some  time  affo 
and  motion  for  rehearing  overruled.  The  ad- 
journment for  the  term  came  shortly  after- 
ward and  I  have  not  taken  up  the  case  pre- 
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vionsly  with  a  view  of  writing  out  my  diBsent- 

ing  views. 

In  the  original  opinion  it  was  stated  by  the 
writer  thereof  that  the  "question  presented 
by  this  record  is,  was  appellant  one  of  the 
participants  in  the  crime?"  That  was  one  of 
the  questions,  but  there  are  very  important 
legal  questions  presented  which  were  of  cru- 
cial interest  not  on!y  to  the  defendant  but 
to  a  correct  view  of  the  law.  It  was  a  ques- 
tion, and  a  serious  question,  whether  appel- 
lant was  a  participant  in  the  crime.  The  jury 
found  that  he  was,  and  my  brethren  approved 
that  finding.  I  more  than  questioned  the  fact 
that  appellant  was  a  participant  in  the  crime. 
This  was  a  case  of  murder,  and  if  appellant 
participated,  as  the  accomplice  stated,  it  was 
a  horrible  killing,  and  done  in  the  perpetra- 
tion of  robbery.  The  testimony  of  that  ac- 
complice comes  in  such  questionable  shape 
and  is  contradicted  at  so  many  points  by  the 
various  witnesses  for  the  State,  that  I  hardly 
feel  willing  to  say  that  this  yoiing  man 
ought  to  be  in  the  penitentiary  for  the  bal- 
ance of  his  life  on  such  testimony,  especially 
in  view  of  the  fact  that  an  alibi  clear,  forcible 
and  strong  was  shown,  which  placed  him  in 
such  position  that  he  could  not  have  been  a 
participant  in  the  homicide.  The  accomplice 
Pringle  was  contradicted  so  often  about  his 
relation  to  appellant  during  [167]  the  day 
preceding  the  crime,  or  in  the  alternative  he 
contradicted  the  other  State's  witnesses  so 
that  his  testimony  was  hardly  worthy  of  be- 
lief, independent  of  the  fact  that  he  was  an 
accomplice  and  ostracized  by  the  law  for 
this  reason.  It  seems  also  that  this  Pringle 
Avas  put  in  the  jail  and  for  some  time  in  the 
<leath  cell  and  made  a  contract  with  the  State 
before  he  found  the  light  of  day  from  that 
apartment,  to  testify  for  the  State.  It  is 
a  serious  matter  to  deprive  a  citizen  of  life 
and  liberty  on  the  testimony  of  this  sort  of 
witness,  and  this  character  of  evidence. 

Bill  of  exceptions  No.  10  was  reserved  to 
the  introduction  of  a  number  of  letters  found 
about  the  body  of  the  deceased.  These  letters 
were  from  the  relatives  of  the  deceased,  con- 
taining admonitions  and  expressions  of  en- 
dearment and  matters  of  that  sort  at  some 
length.  Various  objections  were  urged,  and 
the  court  seems  to  have  permitted  them  to 
.go  before  the  jury,  and  my  brethren  have 
sustained  the  ruling,  on  the  theory  that  the 
letters  were  admissible,  as  well  as  their  con- 
tents, on  the  question  of  identity  of  the  de- 
ceased. If  the  letters  were  addressed  to  Earl 
Mabry,  and  there  was  an  issue  as  to  whether 
this  was  the  body  of  Earl  Mabry,  or  it  became 
necesearv  to  resort  to  the  address  of  the  let- 
ters  in  order  to  show  that  probably  the  name 
of  the  deceased  was  Earl  Mabry,  there  might 
be  some  cogency  in  this  statement  or  conclu- 
sion of  the  majority  opinion.  I  am  led  to 
believe  their  holdins:  was  based  upon  Camp- 
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bell  V.  State,  8  Tex.  App.  90*,  at  least  it  is 
cited.  That  case,  in  my  judgment,  is  not 
applicable.  That  was  a  case  of  circumstan- 
tial evidence.  The  identity  of  deceased  in 
that  particular  case  was  of  serious  moment, 
but  that  there  may  be  no  mistake  about  the 
condition  of  that  case  on  the  line  of  which  I 
have  stated,  I  take  this  quotation  from  it: 
"There  was  no  eyewitness  to  the  homicide. 
No  one  who  saw  the  body  was  able  to  identify 
it  or  was  acquainted  with  John  Booth,  fur 
whose  murder  the  appellant  was  on  trial.  By 
a  personal  description,  however,  and  articles 
found  on  and  near  the  body,  the  prosecution 
was  enable  to  identify  it  as  that  of  a  man 
who  passed  the  night  of  the  preceding  Sep- 
tember 27th  at  the  house  of  John  Galbraith, 
two  miles  south  of  Weatherford,  and  who,  in 
May,  1878,  was  known  to  Galbraith  as  John 
Booth."  Further  quoting  from  that  opinion 
I  find  this  language:  *'We  see  no  good  rea- 
son why  the  court  should  have  excluded  evi- 
dence of  the  contents  of  the  valise  of  deceased, 
or  the  memoranda  in  the  blank  book  and 
the  mail  contract  found  therein,  since  these 
were  circumstances  going  to  establish  the 
identity  of  deceased,  who  appears  to  have 
been  a  stranger  to  all  the  witnesses  who  saw 
the  body  after  the  homicide."  The  Campbell 
case  was  one  purely  of  circumstantial  evi- 
dence, there  being  no  eyewitness  to  the  homi- 
cide as  an  inspection  of  that  case  will  show. 
The  issue  of  identity  was  an  important  issue 
and  could  not  be  proved  otherwise.  There 
was  no  question  of  that  sort  in  this  record. 
The  body  of  Earl  Mabry  was  as  thoroughly 
recognized  as  was  possible  for  a  body  of  a 
deceased  to  be  recognized  and  identified.  If 
it  was  necessary  or  proper  to  introduce  the 
letters,  the  State  was  not  authorized  to  go 
beyond  the  fact  that  the  letters  were  ad- 
dressed to  Earl  Mabry  and  signed  by  the 
parties  who  could  testify  that  they  wrote  the 
[168]  letters  found  on  his  body,  but  the  con- 
tents of  these  letters,  the  details  and  state- 
ments containing  advice  and  admonitions  and 
expressions  of  love  and  affection  and  endear- 
ment and  other  matters  of  that  character, 
tended  to  arouse  the  passions  and  feelings  of 
the  jury  against  the  accused  and  in  favor  of 
the  deceased,  as  well  as  arouse  the  passions 
and  feelings  of  the  jury  in  favor  of  deceased's 
mother,  sister  and  other  relatives  against 
appellant,  who  was  on  trial  for  the  murder 
of  the  son  and  brother.  I  agree  with  the 
Assistant  Attorney  General  in  this  statement 
of  his  brief:  "But  it  was  probably  not  ad- 
missible to  have  the  contents  of  these  letters 
read  to  the  jury.  I  am  unable  to  see  how  it 
could  have  been  admissible  or  why  it  was 
thought  material  or  relevant  to  any  issue  to 
read  the  contents  of  these  letters." 

Bill  No.  9,  along  the  same  line,  was  re- 
served to  the  introduction  of  a  day  book  in 
evidence,  found  at  the  bodv  of  the  deceased 
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and  the  contents  of  it;  the  writings  and 
entries  and  all  matters  of  that  sort  were  per- 
mitted to  go  to  the  jury.  The  majority,  af- 
firming the  case  said:  "The  time  book  was 
not  admissible  to  show  these  facts,  if  it  did 
so  show,  but  was  admissible  only  on  the  ques- 
tion of  identity  of  deceased  and  the  objections 
to  that  portion  of  the  argument  of  State's 
counsel  should  have  been  sustained."  It 
seems  that  this  formed  the  basis  of  another 
bill  of  exceptions  to  the  effect  that  the  county 
attorney  made  an  inflammatory  argument 
for  the  purpose  of  arousing  the  passions, 
sympathies  and  prejudices  of  the  jury,  as 
shown  by  bill  No.  4.  How  the  entries  in  that 
account  book,  showing  various  dates  and  fig- 
ures and  where  he  had  worked  and  pay  he 
had  received  during  the  part  of  his  life, 
could  have  served  to  identify  him  is  just  a 
little  difficult  to  understand,  but  there  was 
no  issue  as  to  his  identity.  The  defendant 
did  not  controvert  his  identity,  and  it  was 
proven  by  many  witnesses  to  be  the  body  of 
Earl  Mabry.  So  there  could  be  no  disputed 
issue,  and  all  this  testimony  was  erroneously 
admitted,  even  under  the  above  statement  of 
the  majority  opinion.  The  majority  hold  the 
argument  of  the  county  attorney  was  error, 
and  that  the  book  was  not  admissible  to  show 
the  purported  facts  therein  recited,  but  that 
although  error  was  committed,  it  was  harm- 
less. To  cure  this  as  far  as  could  be  done 
under  the  circumstances,  the  appellant  asked 
a  special  charge  seeking  to  remove  the  error. 
This  was  not  given.  The  damaging  effect  of 
this  sort  of  testimony  and  argument  was 
dangerous  and  illegal  and  ought  not  to  have 
been  permitted.  It  was  and  is  clearly  re- 
versible error. 

Another  bill  of  exceptions  was  reserved  to 
the  State  proving  that  Gertrude  Wilson  in 
1907  lived  on  Market  Street  with  Risa  Beas- 
ley,  next  door  to  Fannie  Howard,  and  that 
in  September,  1907,  she  heard  of  the  killing 
of  deceased  and  at  that  time  she  was  ac- 
quainted with  appellant  and  had  often  seen 
him  at  the  Beasley  woman's  hoijse.  Another 
bill  shows  that  the  State  pUced  Will  Chick 
upon  the  stand  and  proved  by  him  that  in 
the  fall  of  1907  he  was  deputy  sheriff  of 
Dallas  County  and  knew  appellant  and  ar- 
rested him  in  this  case.  The  State  went  fur- 
ther even  tlian  that  and  showed  by  him  that 
at  the  time  he  arrested  appellant  that  he  did 
so  on  Market  Street.  Pursuing  this  line  they 
[169]  proved  by  him  further  that  the  arrest 
occurred  on  South  Market  Street.  Having 
reached  this  point  the  State  was  permitted 
to  prove  where  the  arrest  was  made  with  ref- 
erence to  Fannie  Howard's  place,  and  he  tes- 
tified: "I  arrested  him  in  front  of  Fannie 
Howard's  place."  The  State  then  propounded 
to  him  the  following  question:  "Her  place — 
what  character  of  place  is  it?"  and  the  wit- 


ness answered,  "A  sporting  house."  He  was 
then  asked  if  it  was  a  saloon,  and  he  an- 
swered, "Yes."  Pursuing  this  further  he  was 
asked  and  permitted  to  testify  that  it  was  a 
house  of  prostitution.  In  this  same  connec- 
tion, the  prosecution  also,  as  ^own  by  an- 
other bill,  while  the  accomplice  Pringle  was 
on  the  stand,  was  permitted  to  prove  by  him 
that  he  had  frequently  seen  appellant  at  Fan- 
nie Howard's  place  of  business,  and  the  first 
time  he  ever  met  him  was  at  Fannie  Howard's 
saloon  on  Market  Street.  Then  this  question 
was  asked  him:  "That  was  a  negro  house  of 
prostitution?"  The  witness  not  answering 
the  question,  it  was  repeated  in  this  form: 
"State  what  kind  of  a  house  of  prostitution 
it  was,  with  reference  to  color,"  the  witness 
answered,  "A  negro  sporting  house."  All  this 
occurred  when  the  State  was  making  out  its 
case  in  chief  and  introduced  as  original  tes- 
timony. 

Another  bill  shows  that  the  State  was  per- 
mitted to  prove  by  Briggs  and  McDougal  that 
several  days  after  the  commission  of  the  crime 
they  had  seen  appellant  buggy  riding  with 
negro  prostitutes^  and  had  seen  him  drive  np 
in  front  of  a  negro  house  and  that  negro 
women  lived  in  the  house.  In  regard  to  the 
testimony  first  alluded  to  in  the  series  of  bills 
of  exception,  that  is,  with  reference  to  having 
associated  with  the  women  Beasley  and  Fan- 
nie Howard,  etc.,  it  is  conceded  to  be  errone- 
ous, but  it  was  held  harmless  on  the  theory 
that  appellant  was  guilty  of  murder  in  the 
first  d^^ee,  and  received  a  life  sentence  in- 
stead of  the  death  penalty. 

I  agree  with  the  Assistant  Attorney  General 
again,  as  far  as  he  has  gone  with  reference 
to  the  testimony  as  set  out  in  bill  No.  3, 
above  referred  to,  that  is,  testimony  of  the 
witness  Will  Chick,  in  which  he  says:  "Bill 
Ka  3  complains  that  Officer  Chick  while  on 
the  stand  was  permitted  to  testify  that  on 
Thursday  after  the  killing  he  arrested  de- 
fendant and  that  he  arrested  him  at  the  hoose 
of  Fannie  Howard.  That  Fannie  Howard  was 
a  negro  whore  and  ran  a  negro  saloon  and 
whorehouse.  Appellant  insists  that  this  tes- 
timony was  not  admissible  for  any  purpose 
and  was  very  damaging  to  him.  I  submit 
that  I  do  not  see  the  materiality  or  relevancy 
of  this  testimony,  and  evidently  counsel  for 
the  State  knew  it  was  irrelevant  and  that  it 
was  introduced  for  the  purpose  of  showing 
that  appellant  was  a  habitue  of  a  negro 
whorehouse,  etc."  There  is  no  merit  in  the 
proposition  that  the  admission  of  this  testi- 
mony was  harmless  error.  The  testimony  was 
of  a  very  damaging  character.  Here  was  an 
issue  of  guilt  before  the  jury,  an  accomplice 
and  self-confessed  n^urderer  contradicted  by 
many  of  the  State's  witnesses  on  everything 
except  the  immediate  facts  of  the  killing, 
which  they  did  not  see,  testifying  to  the  homi- 
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cide  for  the  purpose  of  robbery.  On  the  other 
hand,  appellant  denied  any  connection  with 
{170]  it^  and  proved  by  hia  witnesses  that  he 
was  sick  at  home  in  bed  at  the  time  and  was 
no^  there.  Now,  we  have  the  testimony  of 
theae  witnesses  to  the  effect  that  the  officer 
arrested  appellant,  indicating  his  view  of  the 
gfoilt  of  the  man;  that  he  arrested  him  at  a 
negro  saloon,  in  a  negro  whorehouse,  and  that 
his  associates  were  negro  whores,  and  that  he 
was  a  habitue  of  negro  whorehouses.  Appel- 
lant had  not  placed  his  reputation  or  char- 
acter in  issue;  his  life  was  in  the  balance 
before  the  jury,  and  the  issue  sharply  drawn 
of  his  connection  with  the  killing,  the  State 
making  a  case  by  a  self-confessed  murderer, 
and  the  defendant  meeting  that  by  evidence 
that  he  was  not  present  and  knew  nothing 
about  it,  and  had  no  connection  with  it.  This 
character  of  testimony,  that  the  witness  ar- 
rested appellant,  believing  he  was  guilty;  he 
arrested  him  at  a  negro  saloon  and  whore- 
house, and  that  he  habitually  associated  with 
negro  whores,  was  thrown  in  the  balance, 
against  him  when  he  had  not  placed  his  char- 
acter or  reputation  before  the  jury.  If  there 
could  be  more  damaging  testimony  than  this, 
it  would  be  difficult  to  conceive  it  could  be. 
There  are  a  number  of  cases  which  hold,  and 
so  far  as  I  know  without  exception,  that  the 
State  will  not  be  permitted  to  show  the  char- 
acter of  the  associates  of  the  accused.  In 
Holsey  v.  State,  24  Tex.  App.  35,  6  S.  W.  523, 
it  is  stated:  "There  Is  no  rule  of  law  which 
will  permit  an  inquiry  into  the  character  of 
defendant's  associates,  and  in  permitting  such 
inquiry  the  trial  court  erred."  In  Arnold 
V.  State,  28  Tex.  App.  480,  13  S.  W.  774,  it 
was  said:  "It  was  also  material  error  to 
permit  the  State  to  prove  over  defendant's 
objections,  the  bad  character  of  the  women 
who  resided  in  the  vicinity  of  defendant's 
residence  and  with  whom  the  defendant  some- 
times associated.  Such  evidence  is  irrelevant 
and  incompetent.  Holsey  v.  State,  24  Tex. 
App.  36."  See  Hudson  v.  State,  41  Tex. 
Crim.  453,  55  S.  W.  492,  06  Am.  St.  Rep. 
789:  Jennings  v.  State,  42  Tex.  Crim.  78,  57 
S.  W.  642.  In  all  these  cases  the  court  re- 
versed the  judgment,  holding  that  the  tef^ti- 
mony  was  hurtftil  and  damaging,  and  being 
erroneously  admitted  necessitated  a  reversal. 
The  State  can  never  put  the  defendant's  repu- 
tation in  issue  until  he  has  first  introduced 
evidence  on  that  line.  The  State  used  all 
this  testimony  as  original  evidence.  How 
tesrtimony  could  be  more  hurtful  would  be 
difficult  to  conceive.  But  this  is  met  with  the 
statement  that  the  appellant  got  the  lowest 
punishment  for  murder  in  the  first  degree, 
that  therefore  it  was  harmless.  The  trouble 
18,  the  defendant  was  comvicted.  and  of  mur- 
der in  the  first  degree,  and  it  may  be  that  if 
this  and  similar  testimony  had  not  been 
introduced  the  jury  might  have  solved  the 
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issue  in  his  favor  and  acquitted.  It  seems 
there  had  been  previously  four  hung  juries 
in  the  caae,  nearly  all  of  the  jurors  in  favor 
of  acquittal.  If  the  guilt  of  the  accused  had 
been  conceded,  or  there  was  no  issue  upon  the 
question  of  his  guilt  of  murder  in  the  first 
degree,  then  there  might  be  some  merit  in  the 
statement  that  it  was  harmless,  but  no  evi- 
dence is  harmless  which  when  erroneously  ad- 
mitted tends  to  solve  the  issue  against  the 
accused.  The  issue  here  was  one  of  guilt. 
The  law  declares  him  innocent  until  he  has 
been  proved  guilty  beyond  a  reasonable  doubt. 
The  State  had  introduced  a  self-confessed 
accomplice  who  testified  that  he  and  appellant 
did  the  [171]  killing.  The  corroboration  was 
anything  but  satisfactory.  All  of  this  testi- 
monv  was  introduced  to  show  that  Pringle 
met  him  for  the  first  time  at  a  negro  whore- 
house and  by  other  witnesses  that  he  was 
associating  with  negro  whores,  going  buggy 
riding  with  them  and  was  arrested  at  a  negro 
whorehouse.  The  issue  is  sharply  drawn 
that  he  was  not  guilty,  and  yet  this  is  held 
harmless  error.  The  jury  thought  it  was  very 
harmful  and  gave  him  murder  in  the  first 
degree,  solving  the  question  against  him.  I 
will  here  state  that  no  error  is  harmless  which 
brings  about  a  conviction  or  tmids  to  solve 
the  issue  against  the  accused  and  in  favor  of 
the  State,  either  to  bring  about  a  conviction, 
or  in  case  of  guilt  it  tends  to  bring  a  ver- 
dict higher  than  the  minimum  or  lowest  pun- 
ishment. All  sruch  evidence  is  essentially 
harmful.  Just  what  effect  this  sort  of  illegal 
testimony  had  upon  the  minds  of  the  jury 
can  only  be  inferred  or  concluded  from  the 
fact  that  the  verdict  reflects  the  belief  of  the 
jury  that  he  was  a  man  guilty  of  murder. 
This  language  is  found  in  the  opinion  of  the 
court  in  this  connection:  "And  if  the  jury 
had  given  the  death  penalty,  then  it  might 
be  said  that  this  testimony  infiamed  their 
minds  against  appellant,  but  they  did  not 
assess  that  punishment  but  gave  him  tlie  low- 
est punishment  j;he  law  authorizes  for  the 
crime  submitted  to  them,  so  evidently  this 
testimony  created  no  prejudice  in  the  minds 
of  the  jury,  as  it  would  not  and  could  not 
affect  his  defensive  theory  and  testimony,  and 
if  it  did  tend  to  support  the  State's  evidence 
and  theory  it  would  be  admissible  for  that 
purpose.  If  error  there  be,  in  admitting  this 
testimony,  it  would  not  call  for  a  reversal 
of  the  case."  Defendant  did  not  testify.  His 
witnesses,  who  were  his  relatives,  testified  to 
an  alibi.  This  testimony  evidently  impressed 
the  jury  with  the  fact  that  his  alibi  was  not 
true.  It  solved  all  the  questions  against  him, 
or  tended  to  do  so  by  infiaming  their  minds 
asraiiiBt  him  because  he  associated  with  the 
people  mentioned. 

Speakinsr  of  this  matter  in  Malcolmson  v. 
State,  25  Tex.  Crim.  267,  Jiidee  Hart  uses  this 
language:     "If,  therefore,   in  a  case  where 
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there  is  a  conflict  of  teBtimony,  or  a  ca«e  in 
which  the  jury  would  be  justified,  from  the 
meagerness  of  the  evidence,  in  finding  a  ver- 
dict of  not  guilty,  and  still  the  evidence  is 
such,  as  to  require  an  affirmance  of  the  judg- 
ment by  this  court,  if  the  jury  should  convict, 
then  the  admission  of  incompetent  eviden<:e 
with  the  slightest  tendency  to  injure  or  to 
place  the  accused  in  an  odious  light  before 
his  jurors  should,  and  will  be  ground  for  a 
reversal  of  the  judgment."  To  the  same  effect 
is  Somerville  v.  State,  6  Tex.  App.  433.  In 
that  case  the  court  said:  "When  a  defend- 
ant is  on  trial  for  a  capital  felony  it  is  a  mat- 
ter of  the  highest  importaace  to  him  that  no 
improper  testimony  be  admitted  against  him, 
over  his  objection." 

Mr.  Wharton  says:  ''In  criminal  cases 
courts  will  rarely  presume  that  the  particular 
evidence  which  has  been  wrongfully  admitted 
could  have  no  influence  on  the  deliberations 
of  the  jury."  In  the  Somerville  case  appellant 
received  the  minimum  punishment  for  mur- 
der in  the  first  degree,  as  did  appellant  in  this 
case.  Possibly  it  is  well  enough  to  cite  a 
few  cases  showing  the  illegality  of  this  tes- 
timony and  its  prejudicial  [172]  nature: 
Wharton's  Criminal  Evidence,  vol.  1  (10th 
ed.)  41;  Thompson  v.  State,  38  Tex.  Crim. 
335,  42  S.  W.  974;  Dysart  v.  State,  46  Tex. 
Crim.  52,  79  S.  W.  634;  Conway  v.  State,  33 
Tex.  Crim.  329,  26  S.  W.  401;  Stayton  v. 
State,  32  Tex.  Crim.  33,  22  S.  W.  38;  also 
in  point  see  6  Wis.  417,  76  Wis.  99,  34  N.  Y. 
233. 

Another  bill  of  exceptions  shows  that  after 
appellant  had  closed  his  case  the  State  put' 
Amos  Clem  on  the  stand  as  a  witness  and 
proved  by  him  that  he  saw  appellant  on  Main 
Street  in  the  City  of  Dallas  in  the  block  east 
of  the  courthouse  going  in  a  westerly  direc- 
tion;  that  he  saw  him  in  the  evening  between 
the  hours  of  one  and  three  o'clock,  and  that 
at  the  time  he  saw  him  he  heard  someone  say 
to  him,  "Hello,  McCue,  where  are  you  going?" 
and  heard  the  man  addressed  as  McCue  say  in 
reply,  "I  am  going  to  the  cement  plant  after 
a  while."  The  witness  further  testified  that 
on  the  night  of  the  offense,  about  ten  minutes 
before  seven  o'clock,  he  saw  defendant  and  two 
other  boys,  one  of  whom  was  carrying  a  grip, 
at  the  corner  of  Main  and  Jefferson  Streets, 
just  east  of  the  courthouse,  in  the  City  of 
Dallas,  and  saw  the  three  going  north  across 
Main  Street  and  into  a  saloon  on  the  north- 
east corner  of  Main  and  Jefferson  Streets. 
Tlie  bill  also  shows  after  this  testimony  was 
introduced  appellant  placed  J.  C.  Clem,  a 
cousin  of  AmoB  Clem,  on  the  stand  and 
proved  by  him  that  he  resided  west  of  Dallas 
and  that  in  1907  he  lived  near  Grand  Prairie, 
about  ten  miles  from  Dallas,  and  that  he  was 
acquainted  with  Amos  Clem,  his  cousin,  and 
that  lie  remembered   hearing  of  the   finding 


of  the  deceased's  body,  and  heard  of  this  on 
Sunday,  and  that  he  first  heard  it  from  L.  A. 
Clem,  who  was  a  brother  of  Amos  Clem,  and 
that  on  the  afternoon  of  the  day  that  Amo» 
Clem  had  testified  to  having  seen  appellant 
on  the  streets  of  Dallas,  that  witnesa  J.  G. 
Clem  was  at  the  residence  of  L.  A.  Clem,  and 
that  Amos  Clem  was  there  at  the  same  time, 
and  that  this  was  about  five  o'clock  or  be- 
tween four  and  five  o'clock  on  said  aftemoon, 
and  tjiat  Amos  Clem  arrived  at  said  house  a 
few   minutes  after   the  witness  went  there, 
and  that  Amos  Clem  was  aick  at  the  time, 
and  fell  over  on  the  porch  with  a  sick  spell, 
and  that  the  witness  got  a  pail  of  water  and 
bathed  his  head  for  an  hour  or  two.     That 
Amos  Clem  was  in  the  habit  at  that  time 
of  having  such  spells,  and  that  Amos  Clem 
left  said  house  about  dark  and  went  from 
there  to  his  home,  the  said  Amos  Clem  then 
living  about  ten  miles  from  Dallas.     After 
these  proceedings,  the  bill  shows  defendant 
rested  his  case,  and  the  State  then  placed 
upon  the  stand  Samuels,  who  testified,  among 
other  things,  that  he  had  seen  State's  witness, 
Amos  Clem,  in  the  City  of  Dallas  near  the 
courthouse  on  the  Saturday  evening  of  the 
night ^f  the  killing,  and  had  seen  him  at  the 
corner  of  Jefferson   and   Commerce  Streets, 
immediately  east  of  the  courthouse,  about  six 
o'clock.    This  witness  was  then  permitted  to 
testify  that  the  State's  witness,  Amos  Clem, 
had  told  him,  Samuels,  that  he  saw  appellant 
in  Dallas  on  the  day  of  the  killing,  and  then 
the  State  propounded  to  him  the  following 
question:     "Did  he  tell  you  that  he  heard  a 
fellow  speak  to  him  and  say  to  him,  'Hello, 
McCue,  where  are  you  going?'  and  that  Mc- 
Cue told  him,  and  said  to  him,  'Going  to  the 
cement  plant  after  a  [173]  while?'  and  wit- 
ness answered,  *Yes,  sir.' "    This  witness  was 
also  permitted  to  testify  that  Amos  Clem  told 
him  this  on  the  Saturday  following  the  mur- 
der, in  Samuels'  store.     The  bill  shows  that 
appellant  had  not  impeached  Amos  Clem  by 
any  witness  as  to  any  statement  that  Clem 
had  ever  made  in  court  or  out  of  court,  and 
that  he  had  laid  no  predicate  for  any  hearsay 
statements  out  of  court,  and  had  not  offered 
any  evidence  or  any  statement  on  the  part  of 
the    State's    witness    touching    said    matters 
whatever,  and  that  appellant  had  not  shown 
and  had  not  offered  to  show  that  said  witness 
had  ever  made  a  statement  in  court  or  out 
of  court,  as  to  whether  or  not  he  had  .«^een 
appellant  in  Dallas  upon  the  afternoon  or  the 
night  in  question.    In  other  words,  when  Amos 
Clem   testified  that  he  was  in  Dallas  upon 
said  afternoon,  and  had  seen  appellant  upon 
such  afternoon,  and  had  seen  him  just  before 
seven  o'clock  upon  said  night,  and  had  pees 
him   with   other   companions  at  or   about  a 
saloon,  the  appellant  then  placed  the  witness* 
cousin   upon   the   stand   and   proved   by  him 
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that  the  State's  witness  at  about  fire  o'clock 
is  said  afternoon  was  ten  miles  from  Dallas, 
and  was  sick,  and  that  after  the  defendant's 
iritness  had  gotten  water  and  bathed  his 
head  for  about  an  hour  or  so,  that  State's 
witness  then  went  to  his  home,  which  was  in 
the  same  vicinity,  about  ton  miles  from  Dal- 
las. In  other  words,  the  defense  proved  a 
complete  alibi  as  to  the  witness  Amos  Clem. 
The  State  was  then  permitted  to  prove  all 
these  things  by  Samuels  and  what  Amos  Clem 
told  him  and  other  matters  heretofore  stated. 
And  Samuels  was  further  permitted  to  tes- 
tify: ''Do  you  know  how  Amos  Clem  came 
to  be  summoned  as  a  witness  in  this  case? 
A.  Yes,  sir.  .Q.  How?  A.  I  got  him  as  a 
witness.  Q.  \ou  reported  him  to  the  county 
attorney?  A.  Yes,  sir.  Q.  Did  you  report 
the  fact  to  the  county  attorney?  (mean- 
ing the  fact  as  claimed  by  Samuels,  that 
Clem,  that  is,  Amos  Clem,  had  told  him 
Samuels,  on  the  Saturday  immediately  fol- 
lowing the  Saturday  night  that  deceased 
was  killed,  and  while  the  said  Amos  Clem 
was  in  Dallas,  that  he  heard  a  man 
say,  'Hello,  McCue,  where  are  you  going?' 
and  that  the  man  addressed  as  McCue  was 
Frank  McCue,  the  defendant  in  this  case,  and 
that  he  made  the  reply :  'Going  to  the  cement 
plant  after  a  while.)  Q.  Did  yon  report  the 
matter  to  the  county  attorney?  A.  Yes,  I 
reported  it  to  Mr.  Llewellyn."  All  these  mat- 
ters were  objected  to  on  various  grounds,  and 
among  others  because  there  had  been  no  im- 
peachment or  attempted  impeachment.  These 
grounds  cover  nearly  a  page  and  are  unneces- 
sary here  to  repeat.  The  best  that  can  be 
said  of  this  testimony  for  the  Stat#  is,  Amos 
Clem  testified  one  way  about  his  whereabouts 
and  conditions,  etc.,  on  Saturday  evening,  and 
the  other  Clem  testified  exactly  the  contrary, 
and  placed  him  ten  miles  away  from  where 
Amos  Clem  said  he  was.  This  was  simply 
a  contradiction  of  the  testimony  by  one  as 
against  the  other.  It  was  not  impeachment, 
and  it  did  not  authorize  the  State  to  intro- 
duce the  testimony  complained  of  and  above 
mentioned.  A  more  palpable  violation  of  the 
law  could  not  be  well  imagined,  and  it  was  on 
crucial  points  in  the  case.  Appellant's  wit- 
nesses testified  he  was  at  home  sick  at  that 
time  during  the  whole  evening  and  night. 
The  other  witness  [174]  testified  he  saw  him 
on  the  street  in  Dallas  in  contradiction  of 
what  McCue's  witneses  had  stated  in  their 
alibi  for  him.  The  other  Clem  put  Staters 
witness  Amos  Clem  ten  miles  away,  where  it 
was  not  possible  for  him  to  see  McCue.  There 
was  no  impeachment  except  impliedly  by  the 
fact  that  the  defendant  was  contradicting  one 
Clem  by  the  other  Clem.  If  Amos  Clem  was 
telling  the  truth,  witness  and  McCue  were  on 
the  street  in  Dallas  near  the  courthouse  stat- 
ing he  was  going  out  to  the  cement  plant 


after  a  while.  It  seems  the  killing  occurred 
in  the  direction  of  the  cement  plant  that 
night.  Now  Samuels  is  permitted  to  go  on 
the  stand  and  testify  to  what  Amos  Clem 
told  him  about  all  these  matters,  and  that  he 
had  secured. him  as  a  witness  for  the  county 
attorney.  I  do  not  believe  any  rule  of  evi- 
dence or  law  can  be  cited  to  sustain  this  rul- 
ing of  the  court.  It  was  not  permissible  to 
sustain  this  witness  unless  the  reputation  of 
that  witness  was  attacked  in  some  respect, 
and  then  the  sustaining  evidence  must  meet 
such  attack  as  was  made  upon  it. 

Another  question  is  presented  of  serious 
moment,  and  in  my  judgment  is  clearly  re- 
versible, and  in  fact  demands  in  the  interest 
of  justice  that  this  judgment  should  have  been 
reversed.  Appellant  placed  the  members  of 
his  family,  his  father,  mother,  sister,  etc., 
upon  the  witness  stand  and  proved  by  them 
an  alibi,  which  covered  the  entire  Saturday 
and  Saturday  night,  showing  that  he  was 
sick  at  home  and  could  not  be  and  was  not 
in  Dallas,  or  at  the  place  of  the  homicide, 
and  that  in  fact  he  was  at  home  sick  at  the 
time  some  distance  from  where  the  homicide 
occurred.  It  was  necessary  for  the  State  to 
meet  this  testimony.  The  issue  was  sharply 
presented  and  strongly  supported.  During 
the  investigation  of  these  witnesses  by  the 
State  counsel  gave  them  a  very  rigid  cross- 
examination  and  sought  by  every  means  possi- 
ble that  were  in  his  power  as  an  astute  law- 
yer to  break  down  this  testimony  and  show  it 
to  be  false.  He  attacked  them  on  account  of 
being  related  to  him;  interested  in  the  case; 
interested  on  account  of  the  boy's  welfare  at 
the  hands  of  the  jury,  and  all  those  things 
were  displayed  in  the  cross-examination,  inti- 
mating through  the  testimony  that  these 
things  warped  their  judgment  and  their 
truthfulnes  beyond  the  verge  into  falsehood. 
It  is  admitted  as  a  fact  that  they  were  stran- 
gers in  the  county  and  to  the  jury  who  tried 
defendant.  To  meet  this  as  best  they  could 
they  offered  evidence  showing  their  good 
character  and  reputation  for  truth  and  verac- 
ity. These  oflfered  witnesses  were  men  of  high 
character,  and  were  prominent  citizens  of 
Dallas  County.  They  would  have  testified 
had  they  been  permitted  to  do  so  to  the  high 
character  and  veracity  and  general  standing 
of  these  witnesses.  This  testimony  was  ex- 
cluded, and  a  bill  of  exceptions  recites  all 
these  matters.  I  do  not  deem  it  necessary  to 
go  further  into  the  statement  than  the  above. 
The  matters  are  clearly,  succinctly  and  forcibly 
stated  in  a  bill  of  exceptions,  covering  every 
imaginable  viewpoint  of  it  necessary  for  con- 
sideration here.  Under  all  the  authorities 
this  ruling  of  the  court  was  wrong.  See 
Phillips  V.  State,  10  Tex.  App.  158;  Crook  v. 
State,  27  Tex.  App.  198,  11  S.  W.  444;  Tipton 
V.  State,  30  Tex.  App.  .530,  17  S.  W.  1007; 
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[175]  McGrath  v.  State,  35  Tex.  Crim.  413, 
34  S.  W.  127,  941;  Harris  v.  State,  49  Tex. 
Crim.  338,  94  S.  W.  227;  Merriam  v.  Hart- 
ford, etc.  R.  Co.  20  Conn.  354,  52  Am.  Dec. 
344.  In  the  case  of  Jacobs  v.  State,  42  Tex. 
Crim.  353,  59  S.  W.  1111,  referring  to  this 
principle  of  law,  Judge  Brooks  rendering  the 
opinion  of  this  court,  uses  this  language: 
*'We  have  also  held  that  where  there  is  a 
conflict  in  the  testimony  and  the  witness  is  a 
stranger  his  testimony  may  be  supported  in 
the  same  way."  I  do  not  understand  how  the 
opinion  of  the  majority  was  written  in  view 
of  these  authorities.  This  error  was  so  palpa- 
ble and  clear  that  it  ought  not  to  be  the  sub- 
jest  of  debate,  unless  all  the  decisions  in 
Texas  bearing  on  the  question  are  overruled. 
They  were  not  overruled  unless  inferentially. 
There  is  another  question  that  I  will  briefly 
notice.  Among  other  things,  a  ground  of  the 
motion  for  new  trial  set  up  newly  discovered 
testimony.  This  came  in  the  form  of  affida- 
vits, two  of  which  may  be  mentioned,  that  by 
Garvin  and  the  other  by  Carlton.  Garvin,  in 
substance,  states  that  on  Saturday  night  be- 
fore he  heard  of  the  killing  of  Mabry  the 
following  Sunday  morning,  he  went  to  get  his 
cow  which  he  had  staked  out  on  a  lot  imme- 
4^ately  back  of  the  residence  of  appellant's 
father,  and  that  in  so  going  to  get  his  cow 
and  returning  with  her  he  passed  on  two  sides 
of  the  house  of  appellant's  father;  that  as  he 
was  passing  same  he  saw  appellant  in  a 
hammock  on  the  east  side  of  the  house  and 
that  at  the  time  he  so  saw  him  there  it  was 
after  sundown,  getting  dark,  and  he  thinks 
it  was  about  the  hour  of  seven  o'clock.  He 
also  says  in  this  affidavit  that  he  knew  ap- 
pellant well  and  knew  the  other  members  of 
appellant's  family.  He  is  positive  in  his 
statements  and  declares  in  his  affidavit  that 
he  cannot  be  mistaken.  Garvin  is  shown  to  be 
a  worthy  man,  and  his  high  standing  is  sup- 
ported by  the  affidavit  of  the  county  clerk  of 
Dallas  County.  Carltan,  then  of  Dallas,  now 
of  Denton,  says  at  the  time  Mabry  was  killed 
he  was  living  in  Dallas  aiid  one  block  south 
of  the  McCue  residence.  He  states  that  on 
the  Saturday  evening  before  the  killing  of 
Earl  Mabry  that  Saturday  night,  and  about 
which  killing  he  heard  the  next  morning,  he 
came  over  from  Dallas  to  his  home  in  Oak 
Cliff;  that  after  he  got  off  the  street  car  he 
passed  by  the  McCue  residence  in  going  to  his 
home;  that  at  the  time  he  saw  no  one  at  the 
McCue  residence;  that  after  remaining  at  his 
home  for  some  little  time  he  again  started 
back  to  Dallas,  and  in  doing  so  again  passed 
the  MeCue  residence;  and  he  states  that  at 
the  time  he  so  passed  said  residence  he  saw 
appellant  sitting  on  the  porch  with  his  head 
leaning  up  against  a  post  of  the  porch;  that 
he  appeared  to  be  sick;  that  affiant  spoke  to 
appelant  and  that  appellant  recognized  the 


salutation.  Carlton  swears  that  he  had 
known  appellant  for  about  fifteen  years  and 
was  well  acquainted  with  him  and  was  also 
well  acquainted  with  all  the  members  of  his 
family.  That  this  was  after  four  o'clock  in 
the  evening.  This  testimony  was  material 
and  would  go  before  the  jury  from  unpreju- 
diced sources.  These  witnesses  were  not  re- 
lated to  McCue.  The  other  witnesses  who  tea- 
tilled  to  the  alibi  were  kinsfolks  and  closely 
related.  The  jury  would  naturally,  as.  they 
evidently  [176 J  did  from  their  verdict,  look 
with  a  degree  of  suspicion  upon  the  testimony 
of  his  family  about  the  alibi,  aud  evidently 
did  not  believe  it  else  they  would  have  ac- 
quitted instead  of  convicting.  ''.  I  ihege  wit- 
nesses had  been  before  the  yvL  ^  ^  Ith  their 
testimony  it  may  have  balanceu  vhe  scale  in 
favor  of  appellant  and  given  him  a  verdict 
of  not  guilty.  The  main  evidence  for  the 
State  was  a  confessed  accomplice  and  mur- 
derer with  such  corroboration  as  the  State 
could  pick  up  here  and  there.  The  testimony 
for  the  defendant  was  an  attack  on  the  State's 
witnesses  as  best  could  be  done,  supported 
by  the  testimony  of  his  immediate  family  on 
the  alibi  question.  The  accomplice  was  tes- 
tifying under  a  contract  made  in  the  dark- 
ness of  a  death  cell.  The  McCue  family  was 
testifying  for  the  son  and  brother.  Here  are 
two  witnesses  that  are  not  interested,  who  tes- 
tify positively  to  alibi  facts,  supporting  the 
McCue  family,  and  they  were  not  interested 
in  McCue  or  in  the  result  of  the  case.  The 
rule  of  cumulative  evidence  does  not  apply 
here.  The  McCue  family  did  not  know  that 
these  two  witnesses  saw  the  defendant  under 
the  circumstances  they  state.  It  is  true,  they 
testify  appellant  was  at  home  sick,  and  one 
of  these  affiants  would  testify  from  his  ap- 
pearance, when  he  saw  him  sitting  on  the 
gallery,  he  thought  he  was  sick,  but  he  was 
there  at  home  by  both  witnesses,  and  they 
cover  from  four  to  seven  o'clock  or  later  on 
in  the  evening  at  the  very  time  that  State's 
witnesses  were  placing  him  in  Dallas  prepar- 
ing for  the  fatal  tragedy.  This  should  not  be 
regarded  as  cumulative  to  the  relatives  who 
testified  to  the  alibi.  The  same  rule  applies 
in  applications  for  continuance.  We  have  not 
applied  the  rule  of  cumulative  evidence  where 
the  wife  or  husband  or  some  close  rektive 
testifies  to  facts  and  a  continuance  is  pought 
to  prove  by  disinterested  witnesses  the  same 
facts.  This  is  a  rule  necessary  to  the  ends  of 
justice  and  right,  because  we  are  aware,  as  all 
humanity  ought  to  be,  that  jurors  do  not 
regard  with  the  same  favor  the  testimony  of  a 
wife  or  near  relative  as  they  do  the  testimony 
of  those  who  are  not  so  related  or  interested. 
I  am  aware  that  there  is  no  particular 
service  to  be  performed  by  a  dissenting  opin- 
ion, but  the  opinion  is  so  far  removed  from 
what  I  conceive  to  be  the  law  that  I  feel 
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impelled  to  dissent;  at  least  not  be  placed 
4n  the  attitude  of  approving  what  was  writ- 
ten. There  are  many  cases  where  I  have  not 
entered  my  dissent  that  I  have  not  approved, 
but  in  this  particular  case,  and  in  some 
others,  the  matters  are  of  such  importance 
that  I  do  not  feel  justified  in  my  own  con- 
science that  I  should  let  the  opinion  go  un- 
challenged.  I  do  this  without  intending  any 
reliection  on  my  brethren,  except  I  cannot 
agree  to  what  they  have  stated  to  be  the  law. 
I  do  not  believe  the  conviction  of  this  boy 
cught  to  stand!  I  do  not  believe  under  this 
record  he  ought  to  be  in  the  penitentiary! 
These  legal  errors,  to  my  mind,  are  palpable, 
hardly  needing  authorities  to  show  the  errortt 
much  less  authorities  to  sustain  the  views 
that  I  enter  in  this  dissent.  The  statements 
of  the  bills  of  exception  ought  to  carry  con- 
viction without  reasoning  or  authority. 

I  therefore  most  respectfully  enter  my  dis- 
sent, and  think  appellant  [177]  ought  to  have 
had  a  new  trial,  and  that  this  conviction  has 
been  wrongfully  affirmed. 

KOTE. 

Evidenee  AdmiasiMe  to  Eitablith  Idea* 
titj  of  Dead  Bodj. 

Generally.  697. 
Becognition  Generally,  699. 
Physical  Characteristics,   700. 
Articles  of  Clothing,  702. 
Other  Articles,  702. 
Photographs,  703. 


Generally, 

Direct  evidence,  such  as  recognition  by 
people  who  were  acquainted  with  the  de- 
ceased during  his  life,  is  of  course  admissible 
to  prove  the  identity  of  a  dead  body  (see  the 
following  subdivision  of  this  note)  ;  but  where, 
as  happens  in  many  cases,  the  remains  are  in 
such  a  condition  that  direct  recognition  is  im- 
possible the  authorities  uniformly  hold  that 
circumstantial  evidence  is  competent  to  aid 
in  establishing  i^s  identity.  Reg.  v.  Chever- 
ton,  2  F.  &  F.  (Eng.)  833;  Rex  v.  King,  9 
Can.  Grim.  Gas.  426,  6  N.  W.  Ter.  139;  Aua- 
mus  V.  People,  47  Colo.  167,  19  Ann.  Cas.  491, 
167  Pac.  204;  McCullough  v.  State,  48  Ind. 
109;  Laughlin  v.  Com.  (Ky.)  37  S.  W.  590; 
Com.  V.  Webster,  6  Cush.  (Mass.)  295,  52 
Am.  Dec.  711;  State  v.  Tettaton,  159  Mo.  354, 
60  8.  W.  743;  State  v.  Pepo,  23  Mont.  473, 
59  Pac.  721 ;  State  v.  Nordall,  38  Mont.  327, 
99  Pac.  960;  People  v.  Palmer,  109  N.  Y.  110, 
16  N.  E.  529,  4  Am.  St.  Rep.  423;  State  v. 
Williams,  52  N.  C.  446,  78  Am.  Doc.  248; 
State  V.  Martin,  47  S.  C.  67,  25  S.  E.  113; 
Kugadt  V.  State,  38  Tex.  Crim.  681,  44  S.  W. 
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989;  Gay  v.  State,  42  Tex.  Crim.  460,  60  S. 
W.  771.    And  see  the  reported  case. 

In  Gay  v.  State,  40  Tex.  Crim,  242,  42  Tex. 
Crim.  450, 49  S.  W.  612,  60  S.VV.  771,  the  rule 
was  stated  as  follows:  ''If  death  is  shown 
and  remains,  or  poi-tiong  thereof,  are  found, 
but  in  such  a  state  of  decomposition  as  to 
escape  identification,  circumstantial  evidence 
is  not  excluded,  but  may  be  restored  to 
in  order  to  identify  the  remains,  such  as 
clothing  known  to  have  been  worn  by  de- 
ceased at  the  time  of  his  disappearance; 
papers  and  articles  of  value,  etc.,  found  on 
the  person  of  the  deceased.  These  and  other 
facts  may  be  resorted  to  in  order  to  identify 
the  body  as  that  of  the  alleged  deceased." 

In  State  v.  Martin,  47  S.  C.  67,  26  S.  E.  113, 
the  court  said:  "We  feel  assurance  of  abso- 
lute correctness,  and  of  being  safely  distant 
from  all  dangerous  ground,  to  hold  that  where 
the  body  has  been  found,  as  in  this  case,  al- 
though burned  and  mutilated  beyond  recogni- 
tion by  sight,  that  circumstantial  evidence, 
such  as  objected  to  in  this  case,  is  perfectly 
competent  to  prove  the  identity  of  the  body 
with  the  person  of  Peter  Polite,  alleged  to 
have  been  murdered." 

In  People  v.  Palmer,  109  N.  Y.  110,  16 
N.  E.  529,  4  Am.  St.  Rep.  423,  the  court, 
holding  that  the  identity  of  a  dead  body  al- 
leged to  be  that  of  a  person  who  had  been 
murdered  was  not  part  of  the  corpus  delicti 
and  could  be  established  by  circumstantial  evi- 
dence, said:  "The  corpus  delicti,  the  exist- 
ence of  a  criminal  fact,  may  be  completely 
established,  and  the  need  of  direct  proof  sat- 
isfied, before  the  question  of  identity  is 
reached.  There  may  be  direct  proof  of  a 
murder,  though  no  one  knows  the  person  of 
the  victim.  A  dead  body  is  found  with  the 
skull  mashed  in  upon  the  brain,  under  circum- 
stances which  exclude  any  inference  of  acci- 
dent or  suicide.  There  we  have  direct  evi- 
dence of  the  death  and  cogent  and  irresistible 
proof  of  the  violence ;  the  latter  the  cause  and 
the  former  the  effect;  both  obvious  and  cer- 
tain, and  establishing  the  existence  of  a 
criminal  fact  demanding  an  investigation. 
These  facts  proved,  the  corpus  delicti  is  es- 
tablished, although  nobody,  as  yet,  knows, 
and  nobody  may  ever  know,  the  name  or  per- 
sonal identity  of  the  victim.  Beyond  the 
death  and  the  violence  remain  the  two  in- 
quiries to  which  the  ascertained  criminal  fact 
gives  rise;  who  is  the  slain  and  who  the 
slayer ;  the  identity  of  the  one  and  the  agency 
of  the  other.  These  may  be  established  by  cir- 
cumstantial evidence  which  convinces  the  con- 
science of  the  jury,  and  because  a  basis  has 
been  furnished  upon  which  inferences  may 
stand  and  presumptions  have  strength.  Tliat 
I  have  correctly  stated  what  is  meant  by  the 
corpus  delicti,  requiring  direct  proof,  and  that 
it  never  did  include  the  identitv  of  the  victim. 
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but  left  that  open  to  indirect,  or  circumstan- 
tial evidence,  is  shown  by  an  unbroken  and 
unvarying  concurrence  of  authority." 

In  Reg.  V.  Cheverton,  2  F.  &  F.  (Eng.)  833, 
evidence  that  the  mother  of  an  illegitimate 
child  had  been  seen  going  in  the  direction  of 
a  river  and  was  carrying  something  which  to 
the  witnesses  seemed  like  a  child  of  about  the 
age  of  the  missing  infant,  was  admitted  in 
evidence  on  the  question  of  the  identity  of  tlie 
body  of  an  infant  child  of  the  same  sex  and 
of  about  the  same  age,  which  was  found  the 
next  morning  in  the  river. 

In  People  v.  Beckwith,  108  N.  Y.  67,  16  N. 
£.  53,  evidence  that  a  person  was  seen  on  the 
morning  of  the  day  on  which  it  was  alleged 
that  he  was  murdered  going  toward  the  de- 
fendant's cabin,  where  parts  of  a  body  were 
afterward  found,  was  held  admissible  to  prove 
the  identity  of  the  body. 

In  State  v.  Tetteton,  159  Mo.  354,  60  S.  VV. 
743,  the  defendant  was  charged  with  the 
murder  of  one  of  a  family  of  five  all  of  whom 
had  either  been  killed  or  injured  and  the 
house  burned  over  them  so  that  their  bodies 
were  unrecognizable.  In  answer  to  an  objec- 
tion that  a  physician  was  not  competent  to 
testify  with  respect  to  the  condition  of  the 
bodies  as  tending  to  establish  their  identity, 
the  court  said :  "Dr.  Harrison,  a  witness  for 
the  state,  was  permitted  to  testify,  over  the 
objection  of  defendant,  to  the  condition  of  the 
several  bodies  found  in  the  fire  at  the  plaoe 
of  the  alleged  homicide,  and  defendant  claims 
that  the  evidence  should  not  have  been  ad- 
mitted, because  the  body  of  George  Tettaton 
was  not  identified  by  the  witness,  and  for  the 
further  reason  that  it  tended  to  prove  the 
commission  of  other  homicides  by  defendant. 
The  evidence  clearlv  showed  that  the  Tettaton 
family  consisted  of  five  persons,  the  mother 
and  four  children,  all  of  whom  resided  to- 
gether at  the  place  of  the  homicide;  George 
Tettaton.  a  boy,  being  the  eldest  and  largest 
of  the  children;  that  five  bodies  were  found 
in  the  ruins  the  next  day  after  the  fire,  and 
none  of  the  familv  in  so  far  as  the  record 
shows,  were  ever  seen  alive  after  that  time 
up  to  the  time  of  the  trial.  Under  the  cir- 
cumstances the  evidence  was  entirely  proper 
as  tending  to  identify  the  body  of  George 
Tettaton,  that  he  was  one  of  the  family,  and 
that  he  came  to  his  death  by  foul  means.'' 

In  State  v.  Burton,  172  X.  C.  939,  90  S.  E. 
561,  it  was  held  that  evidence  of  the  age  of 
the  deceased  was  admissible,  being  a  part  of 
the  history  and  circumstances  of  the  case 
fihowinfr  who  deceased  was. 

In  Udderzook  v.  Com.  76  Pa.  St.  340, 
wherein  the  question  at  issue  was  whether  a 
bodv  found  was  that  of  a  man  named  Goss, 
alias  Wilson,  and  it  appeared  from  the  evi- 
dence that  Goss  was  a  man  of  intemperate 
habits,  it  was  held  to  be  proper  to  adroit  in 


evidence  testimony  that  Wilson  was  also  a 
man  of  intemperate  habits  as  tending  to  show 
that  Goss  and  Wilson  were  in  reality  one  and 
the  same.  The  court  said  on  this  point :  "The 
objection  to  the  proof  of  Goss's  habits  of  in- 
toxication is  .  .  .  untenable.  True,  the 
habit  is  common  to  many,  and  alone  would 
have  little  weight.  But  habits  are  a  means 
of  identification,  though  with  strength  in  pro- 
portion to  their  peculiarity.  The  weight  of 
the  habit  was  a  matter  for  the  jury." 

But  where  a  defendant  had  introduced  evi- 
dence to  the  effect  that  the  person  alleged  to 
have  been  murdered  had  been  seen  by  others 
after  the  time  of  the  alleged  murder,  it  was 
lield  that  the  prosecution  could  not  introduce 
evidence  in  rebuttal  to  show  that  there  was  a 
person  in  the  community  who  so  closely  re- 
sembled the  missing  man  as  to  be  often  taken 
for  him.  Com.  v.  Webster,  5  Cush.  (Mass.) 
295,  52  Am.  Dec.  711.  And,  evidence  of  a 
third  person  that  the  father  of  the  person  al- 
leged to  have  been  killed  had  identified  the 
dead  body  as  that  of  his  son  was  impro[^rlT 
admitted  to  identify  the  body  because  con- 
sisting of  hearsay  evidence.  Elsworth  v. 
Stete,  52  Tex.  Crim.  1,  104  S.  W.  903. 

In  Hopt  V.  People,  110  U.  S.  574,  4  S.  Ct. 
202,  28  U.  S.  (L.  ed.)  262,  it  was  held  to  be 
error  to  permit  the  surgeon  who  had  made 
a  post  mortem  examination  to  state  that  one 
Fowler  identified  the  body  to  him.  The  court 
said:  "No  proper  foundation  was  laid  for 
the  question  propounded  to  the  surgeon  as  to 
who  pointed  out  and  identified  to  him  the 
body  he  examined  as  that  of  John  F.  Tur- 
ner. He  had  previously  stated  that  he  did 
not  personally  know  the  deceased  and  did  not 
recognize  the  body  to  be  his;  he  did  not  know 
that  it  was  the  body  which  the  father  of  de- 
ceased desired  him  to  examine;  consequently 
his  answer  could  only  place  before  the  jury 
the  statement  of  some  one,  not  under  oath, 
and  who,  being  absent,  could  not  be  subjected 
to  the  ordeal  of  a  cross-examination.  The 
question  plainly  called  for  hearsay  evidence. 
.  .  .  Tlie  specific  fact  to  be  established  bj 
proof  of  what  some  one  else  said  to  the  sur- 
geon as  to  the  identity  of  the  body  submitted 
to  his  examination  was,  that  it  was  the  body 
of  John  F.  Turner.  W^hat  Fowler — who  was 
not  even  shown  to  have  been  placed  in  charge 
of  the  body,  nor  commissioned  to  deliver  it  to 
the  surgeon,  nor  to  be  acquainted  with  the  de- 
ceased— said,  in  the  absence  of  the  prisoner, 
as  to  the  identity  of  the  body,  was,  plainly, 
hearsay  evidence,  within  the  rule  recognized 
in  all  the  adjudged  cases.  As  such  it  should, 
upon  the  showing  made,. have  been  excluded." 

In  State  v.  Tx)ckhart,  18  Idaho  730,  41  P«c. 
852,  it  was  held  that  a  membership  card  in  ft 
labor  union  was  not  admissible  to  prove  the 
correct  name  of  the  deceased  where  it  ap- 
peared that  seven  of  the  jury  were  memberi 
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of  the  uune  union  and  the  card  was  intro- 
duced for  purposes  of  prejudice,  as  ample 
other  evidence  of  the  correct  name  was  in  the 
possession  of  the  prosecution  and  was  not 
used. 

Recognition  Oenerally, 

There  seems  to  be  no  question  as  to  the 
propriety  of  allowing  a  witness  who  had 
known  or  seen  the  deceased  during  life  to 
testify  that  the  body  was  that  of  the  person 
they  knew,  provided  it  was  in  such  a  state 
of  preservation  as  to  admit  of  recognition. 
People  V.  Matthews,  126  Cal.  xvii,  53  Pac. 
:J71;  Bull  V.  Com.  96  S.  W.  817,  29  Ky.  L. 
Rep.  949. 

In  Hamby  v.  State,  36  Tex.  523,  it  was 
contended  that  the  court  improperly  admitted 
evidence  identifying  the  body  as  that  of  a 
person  whom  the  witness  had  seen  the  day  be- 
fore, and  who  had  stated  at  the  time  that  he 
was  in  quest  of  a  horse  which  had  strayed, 
and,  on  being  told  that  the  defendant  had  the 
horse,  said  that  he  was  the  person  he  wanted 
to  see  and  went  in  search  of  him.  Answering 
this  contention  the  court  said:  "The  force 
of  the  objection  made  to  the  testimony  of 
Jackson  and  Mrs.  Methlin  is  not  perceived. 
The  deceased  appears  to  have  been  a  total 
stranger  in  the  community,  and  we  think  the 
testimony  of  these  two  witnesses  was  proper- 
ly admitted,  to  identify  the  person  with  whom 
they  conversed,  with  the  deceased.  Their 
testimony  was  also  admissible  to  show  that 
there  was  some  business  or  other  relation  be- 
tween the  defendant  and  the  deceased.  And 
the  testimony  of  Mrs.  Methlin  was  also  ma- 
terial,  as  showing  that  the  deceased  just  be- 
fore his  death,  was  in  search  of  the  defendant. 
This  testimony  is  not  objectionable  on  the 
ground  of  being  hearsay  evidence,  and  the 
court  did  not  therefore  err,  in  admitting  it  to 
the  jury." 

It  has  been  held  that  it  is  not  necessary 
that  a  witness  should  testify  positively  that 
the  body  is  that  of  a  certain  person,  but  his 
impressions  and  beliefs  are  admissible  to 
prove  identity.  State  v.  Dickson,  78  Mo.  438, 
wherein  it  was  said:  '^One  witness  testified: 
*To  the  best  of  my  impression  it  was  the  body 
of  James  McNab.'  Another  testified:  'I  saw 
a  body  that  I  took  to  be  the  body  of  James 
McNab,  taken  from  under  one  of  those  logs.' 
Other  equivalent  expressions  were  used  by 
other  witnesses,  who  were  also  acquainted 
with  McNab,  and  all  those  who  had  known 
McXab  gave  certain  reasons  as  resemblances 
of  clothing,  of  color  of  hair  and  beard,  and 
the  absence  of  an  upper  front  tooth,  which  in- 
duced their  belief.  On  questions  of  identity, 
it  is  not  necessary  that  a  witness  should 
swear  pointedly;  it  is  only  necessary  and  is 
of  common  occurrence,  for  them  to  swear  that 
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they  believe  the  person  to  be  the  same,  and 
the  d^ree  of  credit  to  be  attached  to  their 
evidence,  is  a  question  for  the  jury.'' 
'  In  State  v.  Vincent,  24  la.  570,  95  Am.  Dec. 
753,  it  was  held  that  witnesses  who  had 
known  the  deceased  during  life  might  testify 
that  a  head  preserved  in  alcohol  was  that  of 
the  person  they  had  known,  and  that  evidence 
of  physicians  that  changes  in  a  body  after 
death  would  make  recognition  impossible  was 
not  admissible  as  being  the  conclusion  of  the 
witness  instead  of  a  statement  of  facta  lead- 
ing to  a  conclusion.  The  court  said :  "At  the 
time  the  remains  of  the  murdered  man  w^erp 
found,  the  head  had  been  severed  from  the 
body,  and  was  by  a  physician  preserved  in 
alcohol.  It  was  exhibited  to  the  court  and 
jury  at  the  trial.  Many  witnesses  for  the 
state  identified  the  head  as  that  of  Claibom 
Showers.  The  greater  portion  of  them  recog- 
nized it  by  the  features  alone;  others,  in  ad- 
dition, discovered  peculiar  marks  upon  the 
teeth,  which  seemed  to  increase  their  con- 
fidence in  its  identity.  The  prisoner  proposed 
to  prove,  by  two  witnesses,  who  were  physi- 
cians and  surgeons,  and  wliose  knowledge  and 
attainments  in  their  profession  made  them 
familiar  with  the  natural  changes  through 
which  a  human  body  must  necessarily  pass 
after  death,  that,  on  account  of  such  natural 
and  inevitable  changes,  it  was  not  possible 
for  any  one  to  identify  the  head.  The  court 
refused  to  permit  the  evidence  to  go  to  the 
jury.  The  rule,  which  admits  in  evidence  the 
opinions  of  persons  of  learning  and  skill  on 
questions  of  science  and  art,  has  never  been 
extended  so  far  as  to  admit  testimony  of  this 
character.  It  would  have  been  competent  for 
the  witnesses  to  have  stated  the  character 
and  nature  of  the  change  in  the  human  body, 
produced  by  death  within  certain  periods  of 
time,  and  to  have  explained  or  illustrated  to 
what  extent  these  changes  had  operated  upon 
the  head  of  the  deceased;  and  to  have  stated 
their  usual  and  necessary  effect  according  to 
the  laws  of  nature.  The  progress  of  decay, 
the  distortion  and  discoloration  of  the  fea- 
tures, and  the  consequent  change  or  destruc- 
tion of  the  peculiar  expression  of  the  coun- 
tenance bv  which  human  faces  are  usuallv 
distinguished  and  identified  as  shown  by  the 
head  in  question  would  have  been  proper  facts 
for  the  witnesHes  to  have  pointed  out  and  ex- 
plained to  the  jury.  When  so  instructed  the 
jury  could  have  determined,  and  it  was  for 
them  alone  to  determine,  whether  it  was  pos- 
sible for  those  knowing  the  deceased  in  life 
to  identify  the  head.  The  witnesses  were  ex- 
pected to  state  their  opinion  as  to  a  fact 
which  w*a8  a  conclusion  from  other  facts. 
Now,  wiiile  the  facts  upon  which  they  based 
their  opinion  may  have  been  peculiarly  with- 
in their  knowledge  as  scientific  men,  namely, 
the  natural   change   and  decay  of  the  dead 
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body,  yet  the  conclusion — the  consequent 
fact — the  possibility  of  identifying  the  head 
— they  were  no  more  capable  of  determining 
than  those  not  learned  in  anatomy  and  chem- 
istry. It  may  be  probable,  that  the  evidence 
of  these  witnesses  on  the  question  of  identity, 
they  having  known  deceased  in  life,  or  hav- 
ing before  them  a  picture  admitted  to  be  cor- 
rect, or  in  any  other  way  made  familiar  with 
the  features  of  deceased,  would  be  of  greater 
weight  than  that  of  those  who  have  not  made 
the  human  body  a  study." 

In  Keith  v.  State,  157  Ind.  376,  61  N.  B. 
716,  it  was  insisted  that  if  a  dead  body  w^as 
mutilated  or  decomposed  witnesses  could  not 
testify  as  to  whose  body  it  was,  but  could 
only  describe  the  missing  person  leaving  the 
question  of  identity  to  the  jury.  Answering 
this  contention  the  court  said:  "Complaint 
is  made  of  the  court's  ruling  in  permitting  the 
father  of  deceased  and  other  witnesses  to 
tf^stify  that  the  body  found  in  Pigeon  creek 
was  that  of  Nora  Kifer.  Counsel  contend 
that,  if  a  dead  body  is  mutilated  or  decom- 
posed beyond  recognition,  the  law  forbids  the 
witness  to  state  whose  body  it  is,  and  permits 
only  a  description  of  the  similarities  between 
the  dead  body  and  the  person  in  life,  requir- 
ing Ihe  jury  to  decide  the  question  of  identity. 
Identity  may  be  a  matter  of  opinion;  if  so, 
then  too  is  the  question  whether  a  body  is 
recognizable  or  not.  To  certain  schools  of 
metaphysicians  the  whole  external  universe 
may  be  an  appearance  merely,  nothing  real, 
nothing  a  fact.  But  the  testimony  of  wit- 
nesses that  appellant  did  this  or  that,  the  law 
accepts  as  statements  of  fact,  and  is  com- 
pelled to,  else  enter  an  inextricable  maze. 
Yet  it  may  have  been  a  case  of  mistaken  iden- 
tity  or  hallucination.  Who  was  it  that  waited 
on  the  canal  bridge  at  dusk  on  April  3rd  7 
The  witnesses  were  properly  allowed  to  an- 
swer, Nora  Kifer.  Whose  dead  body  was  found 
in  Pigeon  creek?  The  hair  and  nails  were 
gone;  the  skull  fractured  in  many  places;  the 
eyes  were  deeply  sunken;  the  nose  somewhat 
mutilated;  the  flesh  somewhat  decomposed; 
the  skin  somewhat  discolored.  But  there  was 
the  whole  body;  contour,  size,  age;  shape  of 
head  and  face;  tapering  fingers,  double 
ankles,  birthmark,  a  certain  front  tooth  de- 
cayed; beyond  all,  that  indefinable  impres- 
sion produced  by  the  ensemble.  To  those  wit- 
nessest  parent,  relative,  neighbor,  there  was 
no  inability  to  recognize;  on  the  contrary, 
they  answered,  and  were  properly  permitted 
to  answer,  Nora  Kifer's.  The  full  purposes 
of  justice  were  subserved,  and  all  the  elements 
of  the  problem  brought  before  the  jury,  by 
allowing  in  each  instance,  concerning  th« 
dead  body  in  Pigeon  creek  as  well  as  the  live 
body  on  the  canal  bridge,  the  widest  cross- 
examination  as  to  the  reasons  whv  the  wit- 
nesses  so  answered.  There  was  no  error  in 
the  ruling." 


However,  where  a  body  had  been  in  the 
water  for  such  a  length  of  time  as  to  render 
recognition  impossible  it  was  held  that  it  was 
not  competent  for  a  witness  to  testify  directly 
that  it  was  the  body  of  a  certain  person. 
People  V.  Wilson,  3  Park.  Crim.  (N.  Y.)  199, 
wherein  it  was  said:  "Ordinarily,  the  ques- 
tion of  identity  is  one  of  fact,  and  a  witness 
may  be  asked  whether  he  knows  a  particular 
individual,  and,  if  so,  whether  he  is  the  per- 
son indicated;  but  the  question  put  to  this 
witness  is  not  the  ordinary  one  of  identity. 
It  calls  for  an  opinion  relative  to  a  body 
which,  if  that  of  tlie 'deceased,  had  been  sub- 
merged in  salt  water  for  upwards  of  five 
months,  and  had  undergone  many  changes. 
The  witness  can  only  state  a  conclusion  drawn 
from  the  points  of  resemblance  mentioned  by 
him.  The  jury  have  heard  his  statements, 
and  it  is  for  them,  and  not  for  the  witness, 
to  decide  whether  the  body  was  that  of  the 
deceased  captain." 

Physical  Characteristics, 

Evidence  of  the  physical  characteristics 
such  as  size,  height,  color  of  hair,  peculiar 
marks  on  the  body,  etc,  is  admissible  to 
prove  the  identity  of  a  dead  body,  and  in 
many  cases  where  the  body  is  practically 
destroyed  or  so  decomposed  as  to  render  per- 
sonal recognition  impossible  such  peculiar 
characteristics  are  the  sole  means  of  identi- 
fication. Thus  in  Lindsay  v.  People,  63  N. 
Y.  143,  it  was  said:  "Evidence  of  the  color 
of  the  hair  and  whiskers  of  the  deceased,  the 
measure  of  the  body  found,  and  of  the  stature 
of  the  deceased,  the  evidence  of  the  dentist 
of  the  extraction  of  certain  teeth  of  Colvin, 
and  peculiar  marks  upon  those  remaining, 
and  the  absence  of  the  same  teeth  from  Uie 
jaw  found,  and  the  presence  of  the  same 
marks  upon  the  other  teeth  in  the  jaw,  all 
tended  to  identify  the  body  found  as  that  of 
Colvin,  alleged  to  have  been  murdered." 

In  Foster  v.  State,  68  Tex.  Crim.  38,  160 
S.  W.  936,  on  the  question  of  the  identity  of 
a  dead  body,  it  was  held  to  be  proper  to  per- 
mit the  state  to  prove  the  height  of  the  de- 
ceased and  the  measurements  of  those  por- 
tions of  the  body  which  were  susceptible  of 
exact  measurement.  Similarly  in  State  ▼. 
Barnes,  47  Ore.  692,  85  Pac.  098,  7  L.R*A. 
(N.  S.)  181,  evidence  that  the  alleged  mur- 
dered man  was  of  a  given  height  and  weight 
which  corresponded  with  that  indicated  by 
the  size  of  the  skeleton  was  held  to  be  admis- 
sible. And  in  State  v.  Pepo,  23  Mont.  473, 
69  Pac.  721,  evidence  as  to  the  color  of  the 
hair  and  the  height  of  a  deceased  person  was 
held  to  be  admissible  on  the  question  of  the 
identity  of  a  dead  body.  In  State  v.  Des- 
lover  (R.  I.)  100  Atl.  54,  a  witness  who  had 
known  the  alleged  murdered  woman  was  per- 
mitted to  testify  as  to  her  height  and  weight 
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as  compared  with  her  own,  tor  the  purpose  of 
identifying  the  body,  though  the  wItneBs  at 
the  time  was  not  acquainted  with  her  own 
height  and  weight. 

In  Gray  ▼.  Com.  101  Pa.  St.  380,  47  Am. 
Rep.  733,.  it  was  held  to  be  competent  for 
witnesses  who  had  known  the  deceased  dur- 
ing her  life  to  testify  as  to  the  color  of  her 
hair  and  a  peculiarity  of  jaw  bone  as  identi- 
fying the  remains  found  near  the  defendant's 
residence  a  year  after  the  disappearance  of 
the  missing  woman.  In  this  case  it  was  said : 
'That  this  evidence  was  competent  is  too 
clear  for  argument.  The  witness  Mary  Mc- 
Cready  was  a  daughter  of  the  deceased;  the 
witness  Rudolph  knew  her. well;  she  had  eaten 
at  his  table  for  over  two  years,  and  each 
testified  to  certain  peculiarities  of  jaw  and 
teeth,  from  which  they  had  respectively 
formed  the  opinion  above  referred  to.  It  was 
no  answer  to  this  to  say  that  Rudolph  was 
not  a  credible  witness,  and  that  Mary  Mc- 
Oready  was  mistaken  as  to  some  of  the  teeth 
in  the  jaw.  These  were  questions  affecting 
the  weight  of  the  evidence  and  were  entirely 
for  the  jury.  Witnesses  were  called  to  im- 
peach Rudolph;  others  were  called  to  sustain 
him.  The  jury  evidently  believed  him,  and 
we  cannot  say  they  were  wrong.  It  would  be 
a  serious  thing  to  impute  perjury  to  a  witness 
for  the  conunonwealth  in  a  capital  case.  A 
jury  would  hesitate  to  do  so,  while  they  might 
think  he  was  mistaken,  or  that  his  opinion  or 
belief  of  a  fact  wa»  not  founded  upon  a  suffi- 
cient basis.  It  was  argued  that  Mary  Mc- 
Cready's  testimony  w«s  unreliable;  that  in 
point  of  fact  she  proved  the  jaw  was  not  her 
mother's,  because  she  said  her  mother  had 
no  back  teeth;  only  front  teeth.  What  she 
did  say  was  this:  'There  was  no  double 
teeth  on  either  side  above  that  I  can  remem- 
ber, but  there  was  some  roots  of  decayed  teeth 
back  on  each  side  .  .  .  only  decayed  teeth, 
roots  like,  back.'  Now,  the  fact,  whi(^  ap- 
pears to  be  conceded,  that  the  deceased  had 
three  back  teeth,  would  not  affect  the  com- 
petency of  the  testimony  of  the  witness,  and 
might  not  impair  her  credibility  with  the 
jury.  It  is  certainly  not  a  question  for  our 
consideration  upon^  a  writ  of  error." 

In  Com.  V.  Webster,  5  Cush.  (Mass.)  295, 
52  Am.  Dec.  711,  evidence  of  a  dentist  that 
certain  metal  teeth  found  in  a  furnace,  to- 
gether with  other  parta  of  a  human  body, 
were  the  identical  teeth  prepared  and  fitted 
for  a  missing  man,  who  it  was  claimed  had 
l>een  murdered,  was  admitted  in  evidence  on 
the  (fiiestion  of  identity. 

In  State  v.  Smith,  9  Wash,  341,  37  Pac. 
491,  evidence  of  neighbors  who  knew  the  per- 
son alleged  to  have  been  murdered  as  to  cer- 
tain characteristics  of  the  teeth  and  hair  and 
the  peculiar  shape  of  the  head  and  face  was 
held  to  be  admissible  to  prove  the  identity  of 
&  mutilated  bodv  found  in  a  burned  barn. 
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Likewise  in  Lancaster  v.  State,  91  Tenn. 
267,  18  S.  W.  777,  testimony  of  the  mother, 
sister  and  employer  of  a  missing  man  alleged 
to  be  the  one  whose  mutilated  remains  had 
been  found,  that  he  had  certain  scars  on  his 
foot  and  1^,  was  held  to  be  admissible  to 
prove  the  identity  of  the  body. 

In  People  v.  Wilson,  3  Park.  Crim.  (N.  Y.) 
199„  it  appeared  that  a  dead  body  with  marks 
of  violence  on  it  had  been  wcshed  ashore  and 
it  was  alleged  to  be  the  body  of  a  certain 
captain  Palmer,  for  whose  murder  the  prison- 
er was  being  tried.  Personal  recognition  had 
become  impossible  because  of  the  length  of 
time  the  body  had  been  in  the  water  but  it 
was  held  to  be  proper  to  admit  evidence  of 
the  physical  characteristics  of  the  deceased 
such  as  the  height,  an  unusual  length  of  his 
^ace  and  the  widening  of  the  end  of  the  little 
fingers,  to  which  in  a  general  way  the  body 
corresponded,  and  also  of  the  fact  that  the 
missing  man  had  certain  tattoo  marks  on  his 
arm  and  leg  which  partly  appeared  on  the 
body. 

In  Paulson  v.  State,  118  Wis.  89,  94  N.  W. 
771,  the  court  holding  to  be  admissible  evi- 
dence of  physical  characteristics  in  order  to 
identify  a  dead  body  set  out  the  facta  and  its 
ruling  as  follows :  "We  have  before,  us  the 
facts  that,  a  few  hours  before,  a  sixteen-year- 
old  girl  was  left  in  this  farmhouse  with  every 
probability,  from  her  character  and  habits, 
that  she  would  be  found  there  alive  on  the 
return  of  her  parents  later  in  the  day;  that 
a  body  was  found  after  the  destruction  of  that 
house  by  fire,  under  circumstances  which 
might  warrant  the  inference  that,  at  the 
expose  of  much  exertion,  a  considerable 
quantity  of  cord  wood  had  been  carried  into 
ike  cellar,  and  the  body  placed  upon  it  after 
life  was  extinct.  Supplementing  these  was 
the  circumstance,  whidi  evidence  tended  in 
some  measure  to  prove,  that  a  robbery  had 
occurred  in  the  house.  By  way  of  identifica- 
tion it  was  testified  that  the  bones  which  re- 
mained, consisting  of  the  head,  spinal  column, 
and  the  pelvic  bones,  were  of  such  size  as  to 
be  consistent  with  the  description  of  this 
sixteen-year-old  girl;  and  one  witness,  who 
knew  her  intimately,  testified  to  similarity 
in  appearance  of  the  teeth  to  those  of  Mary 
Seldon,  which  were  described  as  peculiar. 
True,  in  many  of  these  respects  doubt  might 
well  arise  as  to  the  ability  of  a  witness  to 
testify  with  any  certainty  to  such  facts,  but 
those  doubts  were  within  the  province  of  the 
jury,  and  bore  not  upon  the  competency  of 
the  evidence,  but  upon  its  weight." 

In  Taylor  v.  State,  36  Tex.  97,  a  minute 
description  of  the  body  was  admitted  in  evi- 
dence and  the  father  who  listened  to  the 
testimonv  was  allowed  to  testifv  that  he 
recognized  it  as  a  description  of  the  body  of 
his  son. 
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But  in  Wilson  v.  State,  41  Tex.  320,  it  was 
held  to  be  improper  to  admit  tostiinony  of 
pt-rsons  unskilled  in  anatomy  to  prove  that  a 
.skeleton  found  more  than  a  year  after  the 
disappearance  of  a  woman  was  hers.  The 
court  said:  '*A  witness  who,  it  is  fair  to 
assume,  is  unskilled  in  anatomy,  swears  that 
it  was  the  skeleton  of  a  woman.  The  afli- 
davit  of  physicians  filed  with  the  motion 
for  new  trial  tells  us  that  such  a  person 
would  not  be  able  to  distinguish  the  sex  of 
a  skeleton.  It  follows  that  not  only  did  this 
witness  testify  as  a  fact  to  that  which  could 
only  be  a  matter  of  inference  or  opinion,  but 
that,  even  considered  as  an  opinion,  his  testi- 
mony was  inadmissible  without  evidence  of 
knowledge  of  anatomy." 

Articles  of  Clothing. 

Articles  of  clothing  found  on  or  near  a 
dead  body,  when  identified  by  relatives  or  ac- 
quaintances as  having  belonged  to  a  certain 
person,  are  uniformly  accepted  in  evidence  as 
proof  of  the  identity  of  the  body.  Newell  v. 
State,  115  Ala.  54,  22  So.  572;  Ausmus  v. 
People,  47  Colo.  167,  19  Ann.  Cas.  491,  107 
Pac.  204;  State  v.  Novok,  109  la.  717,  79 
N.  W.  465 ;  State  v.  Pepo,  28  Mont.  473,  69 
Pac.  721;  People  v.  Beckwith,  108  N.  Y.  67, 
15  N.  E.  53;  State  v.  Barnes,  47  Ore.  692,  85 
Pac.  998,  7  L.R.A.  (N.  S.)  181;  State  v. 
Martin,  47  S.  C.  67,  25  S.  E.  118;  Lancaster 
V.  State,  91  Tenn.  267,  18  S.  W.  777 ;  Taylor 
v.  State,  35  Tex.  97;  Kugadt  v.  State,  38  Tex. 
CYim.  681,  44  S.  W.  989;  Rex  v.  King,  9  Can. 
Crim.  Cas.  426,  6  N.  W.  Ter.  139. 

In  State  v.  Novak,  supra,  wherein  it  ap- 
peared that  the  body  of  a  missing  man  was 
found  among  the  debris  of  a  burned  building, 
the  court  held  to  be  admissible  on  the  ques- 
tion of  identity  certain  pieces  of  shirt  found 
on  the  body,  saying:  "There  was  also  put  in 
evidence  some  pieces  of  a  shirt  shown  to 
have  been  taken  from  the  body.  The  testi- 
mony of  a  sister  of  Murray  shows  that  she 
took  the  pieces  from  the  body,  and  that  she 
gave  her  brother  a  shirt  of- similar  material, 
and  she  thought  the  pieces  were  a  part  of 
the  shirt  she  gave  him.  It  was  further  shown 
that  when  Murray  left  home  on  February  2d 
he  had  on  such  a  shirt.  There  was  no  error 
in  admitting  in  evidence  .  .  .  the  .  •  . 
pieces  of  the  shirt.'* 

Likewise  in  Lancaster  v.  State,  91  Tenn. 
267,  18  S.  W.  777,  it  was  held  that  the  shirt 
found  on  a  body  was  propeHy  admitted  in 
connection  with  the  testimony  of  the  mother 
and  sister  of  the  person  alleged  to  be  deceased, 
that  the  mother  had  recently  made  such  a 
shirt  for  her  son. 

In  Nowell  v.  State,  115  Ala.  54.  22  So.  572 
it  was  hold  that  there  was  no  objection  to  al- 
lowing the  mother  of  a  man  who  it  was  al- 


leged had  been  murdered  and  burned  to  testi- 
fy that  certain  buttons  and  pieces  of  clothing 
found  at  the  scene  of  the  fire  belonged  to  her 
sou  and  were  worn  by  him  when  she  last  saw 
him  alive. 

In  Ausmus  v.  People,  47  Colo.  167,  19  Ann 
Cas.  491,  107  Pac.  204,  it  was  held  that  a  pair 
of, shoes  such  as  a  certain  person  occasionally 
wore,  the  strings  of  which  were  tied  by  a 
peculiar  bow-knot  such  as  he  used  during  life, 
were  properly  admitted  in  evidence  to  prove 
the  identity  of  a  body. 

In  State  v.  Barnes,  47  Ore.  592,  85  Pac. 
998,  7  L.R.A.  (N.  S.)  181,  evidence  that  a 
hat  found  near  the  ashes  in  which  a  skeleton 
lay,  belonged  to  the  alleged  murdered  man, 
and  that  the  matches  stuck  in  the  band  of 
the  hat  was  in  accord  with  his  custom,  was 
held  to  be  properly  admitted. 

Other  Articles. 

It  is  uniformly  held  that  articles  found  oo 
or  near  a  body  and  identified  as  having  be- 
longed to  a  missing  person  are  admissible  in 
evidence  to  identify  the  body.  Beavers  v. 
State,  58  Ind.  580;  Bull  v.  Com.  96  S.  W. 
817,  29  Ky.  L.  Rep.  949;  State  v.  Lucey,  24 
Mont.  295,  61  Pac.  994;  State  v.  Martin,  47  S. 
C.  67,  25  8.  E.  113;  Rex  v.  King,  9  Can. 
Crim.  Cas.  426,  6  N.  W.  Ter.  139.  And  see 
the  reported  case. 

In  State  v.  Dickson,  78  Mo.  438,  articles 
found  on  the  body,  consisting  of  a  quarter 
with  a  hole  in  it,  two  pocket  knives,  a  whet- 
stone, a  small  glass  and  two  rings  identified 
as  having  been  the  property  of  the  man  at* 
leged  to  have  been  murdered,  were  admitted 
in  evidence  to  establish  his  identity,  the  court 
saying  that  it  was  undoubtedly  competent 
thus  to  identify  the  remains. 

In  State  v.  Vann,  162  N.  C.  534,  77  S.  E. 
295,  the  court  in  speaking  of  the  admission 
in  evidence  of  articles  identified  as  having 
belonged  to  a  missing  man  and  which  were 
found  on  the  body  aaid :  ''There  was  no  error 
in  permitting  the  articles  found  at  the  place 
of  the  homicide  to  be  exhibited.  This  was,  at 
least,  competent  for  the  purpose  of  identifi- 
cation, and  if  the  prisoner  was  prejudiced 
thereby  (and  he  does  not  appear  to  hare 
been ) ,  it  was  merely  incidental,  and  does  not 
render  the  evidence  incompetent." 

In  State  v.  Novak,  109  la.  717.  79  N.  W. 
465,  in  order  to  identify  a  body  found  in  the 
debris  of  a  burned  building,  the  court  held 
to  be  admissible  what  was  known  as  a  St. 
Joseph's  cord  found  on  the  body.  It  was 
shown  that  the  cord  was  of  religious  signifi- 
cance in  the  Catholic  Church  and  was  sup- 
posed to  be  worn  through  life  by  its  posses- 
sor, and  that  the  missing  man,  whose  body 
it  was  claimed  to  be,  was  a  member  of  the 
Catholic  Church.    The  court  said:     "With  it 
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established  that  Murray  was  a  Catholic,  the 
presence  of  the  cord  on  the  body  would  have 
some  tendency  to  show  the  identity  of  the 
body  as  his,  if  no  further  than  that  it  was 
the  body  of  a  Catholic,  which  would  be  one 
link  in  the  chain." 

In  State  v.  Williams,  62  N.  C.  446,  78  Am. 
Dec.  248,  the  court  holding  to  be  admissible 
hair  pins  found  with  the  remains  of  a  dead 
body  that  had  been  burnt,  together  with  evi- 
dence that  the  missing  girl  was  in  the  habit 
of  wearing  similar  hair  pins,  said:     "After 
the  finding  of  what  were  alleged  to  be  the 
charred  bones  of  a  human  being  in  the  ashes 
of  the  log  pile,  and  in  the  creek,  it  became  all 
important  to  identify  them,  if  possible,  as 
parts  of  the  remains  of  the  supposed  deceased, 
Peggy  Isly.    The  first  testimony  objected  to, 
was  offered  to  show  that  certain  hair  pins 
which  were  found  among  the  bones  in  the 
creek,  belonged  to  her,  and  with  that  view 
it  was  proposed  to  prove  that  she  was  in  the 
habit  of  wearing   such  pins.     No  objection 
was,  or  could  be,  offered  to  the  proof  that  the 
pins  were  found;  and,  we  presume,  that  none 
would  have  been  made  to  a  statement  that 
she  had  such  iu  her  hair  when  she  left  home. 
But  as  the  witnesses  could  not  testify  to  that 
fact,  the  point  of  the  objection  was  to  the 
proof  that  she  had  been  in  the  habit  of  wear- 
ing them  some  time  before;  and  particularly 
for  so  long  a  time  as  two  years  before  the 
time  when  she  was  last  seen.    The  objection, 
it  will    readily   be   perceived,   applies   more 
against  the  forces  than  the  competency  of  the 
testimony.    The  fact,  if  it  had  been  so,  that 
the  hair  pins  formed  a  pert  of  li?r  head- 
dress when  she  left  home,  might  have  been 
proved  as  one,  in  a  chain  of  circumstances,  to 
show  that  the  human  bones  found  in  the  creek 
were  those  of  a  female,  and  that,  that  female 
was  probably  the  supposed  deceased.    The  tes- 
timony actually  offered  and  given,  tended  to 
prove,  though  with  less  strength,  the  same 
thing,  and  it  was,  therefore,  pertinent  and 
natural.    There  can  be  no  doubt  that  it  was 
open  to  the  prisoner  to  reply  to  this  testi- 
mony, and  to  prove,  if  he  could,  that  the  sup- 
posed deceased  had  never  worn  hair  pins,  for 
the  purpose  of  negativing  the  inference  that 
the  remains  were  hers." 

In  the  case  of  In  re  Bryant,  176  Pa.  St.  309, 
35  Atl.  571,  modified  180  Pa.  St.  Ifl2,  36  Atl. 
738,  it  was  held  to  be  proper  to  admit  in  evi- 
dence on  the  question  of  the  identity  of  a  de- 
coased  person  various  articles  found  in  his 
tnink,  consisting  of  a  certificate  of  citieen- 
phip,  affidavit  of  ownership  of  a  vessel,  and  a 
photograph  of  himself.  The  court  said: 
"The  papers,  especially  the  certificate,  are  the 
only  safe  foundation  for  the  whole  case. 
Everything  else  is  more  or  less  dependent  on 
conjecture  and  inference,  but  these  are  the 
property  and  the  acts  of  the  man  whose  iden- 
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tity  is  in  issue.  He  at  least  knew  the  truth, 
and  these  are  his  own  testimony  to  his  own 
identity." 

In  Ausmus  v.  People,  47  Colo.  167,  19  Ann. 
Cas.  401,  107  Pac.  204,  a  pocket  knife  such  as 
the  person  alleged  to  be  dead  carried  during 
life;  a  trunk  key  fastened  to  a  leather  strap 
attached  to  a  cloth  band,  as  that  person  had 
carried  his;  a  door  key,  such  as  he  carried, 
which  fitted  the  lock  on  the  door  of  his  for- 
mer home,  were  held  to  have  been  properly 
admitted  on  the.  question  of  identity  of  the 
body. 

In  State  v.  Barnes,  47  Ore.  692,  85  Pac. 
998,  evidence  that  a  pocket  knife  found  in 
the  ashes  where  parts  of  a  skeleton  lay  was 
one  given  by  the  witness  to  the  person  alleged 
to  have  been  murdered  and  that  a  leather  belt 
lying  on  the  ground  nearby  was  one  which 
had  belonged  to  that  person,  was  held  to  be 
properly  admitted  to  prove  the  identity  of  the 
body. 

In  Rex  Y.  Clewes,  4  C.  ft  P.  221,  19  E.  C.  L. 
354,  the  wife  of  a  missing  man  was  permitted 
to  identify  a  carpenter's  rule  and  the  remains 
of  a  pair  of  shoes  which  were  found  at  the 
place  where  the  bones  were  discovered  twenty 
years  after  the  alleged  murder. 

In  Taylor  v.  State,  35  Tex.  97,  papers  found 
on  a  dead  body  identified  as  having  been 
given  to  the  alleged  missing  man  a  short  time 
previous  and  other  articles  found  on  or  near 
the  body  identified  as  belonging  to  that  per- 
son were  held  to  have  properly  been  admitted 
in  evidence  as  tending  to  prove  the  identit;^ 
of  the  body. 

Photographs. 

Where  the  identity  of  a  dead  body  is  in  is- 
sue, photographs  of  the  person  whose  body 
it  is  alleged  to  be  are  properly  admitted  in 
evidence  to  prove  the  identity  of  the  body. 
Wilson  Y.  U.  S.  162  U.  S.  613,  16  S.  Ct.  895, 
40  U.  S.  (L.  ed.)  1090;  Luke  v.  Calhoun 
County,  52  Ala.  115 ;  Beavers  v.  State,  '58 
Ind.  530;  Ruloff  v.  People,  45  X.  Y.  213; 
Udderaook  v.  Com.  76  Pa.  St.  340. 

In  Luke  v.  Calhoun  County,  supra,  which 
was  an  action  by  a  widow  for  damages  for 
the  murder  of  her  husband,  the  court  held  to 
be  admissible  on  the  question  of  identity  a 
photograph  of  her  husband  with  an  indorse- 
ment thereon  of  his  name,  and  the  date  and 
place  of  its  taking.  The  facts  and  the  rule 
applicable  thereto  were  stated  by  the  court 
as  follows:  "The  photograph  offered  in  evi- 
dence had  been  taken  in  Alabama,  and  had 
been  sent  to  her  by  her  husband,  with  the  in- 
dorsement "in  his  handwriting.  The  artist  by 
whom  it  was  taken  proved  that  it  was  taken 
about  the  time,  and  at  the  ])lace  stated  in  the 
indorsement,  and  that  the  person  for  whom 
it  was  taken,  and  whose  likeness  it  was,  bore 
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the  surname  of  plaintiff's  husband.     A  wit- 
ness present  when  the  disguised  men  carried 
off  the   man  subsequently   murdered,   proves 
that  a  photograph  is  a  likeness  of  the  mur- 
dered man,  who  bore  the  name  of  William  C. 
Luke,  one  of  the  names  by  which  plaintiff's 
husband  was  known.    We  are  unable  to  per- 
ceive any  substantial  reason  for  the  rejection 
of  the  photograph  and  indorsement  thereon 
as  evidence.     They  seem  to  us  legitimate  to 
establish  the   fact   material   to   support  the 
action — the  identity  of  the  plaintiff's  husband 
and  the  man  murdered.  A  court  cannot  refuse 
to  take  judicial  cognizance  that  photography 
in    the    art    producing    fac-similes,    or    rep- 
resentations of  objects  by  the  action  of  light 
on  a  prepared  surface.  ...  As  such  it  has 
been  so  long  recognized,  the  mechanical  and 
chemical  process  employed,  and  the  scientific 
principles  on  which  it  is  based  &re  so  gener- 
ally known,  that  it  would  be  vain  for  a  court 
to  decline  cognizance  of  it.  If  the  art  was  not 
judicially  noticed,  the  evidence  of  the  resem- 
blance of  the  photograph  to  the  appellant's 
husband,  and  to  the  murdered  man,  would  re- 
quire that  the  photograph  should  be  submit- 
ted to  the  jury,  to  enable  them  intelligently 
to  declare  whether  the  weight  of  evidence  es- 
tablished the  identity.    On  a  question  of  per- 
sonal  identity,   a   large   latitude   is  allowed 
in  the  admission  of  evidence  authorizing,  in 
the  absence  of  positive  evidence,  the  introduc- 
tion of  facts,  slighter  and  more  insignificant 
than  the  resemblance  of  a  photograph  to  the 
person  whose  identification  is  the  matter  in 
issue.    Marks  upon  the  person,  though  similar 
marks   may   be   easily   fabricated;    physical 
peculiarities,  though  many  persons  may  bear 
them;  articles  of  dress,  or  whatever  fact  has 
a  reasonable  tendency  to  establish  the  identi- 
ty, have  been  received.    The  photograph  and 
its  indorsement  should  have  been  allowed  to 
go  to  the  jury.  In   connection  with  all  the 
other   evidence  bearing  on   the  question  of 
identity." 

In  Udderzook  v.  Com.  76  Pa.  St.  340,  it  waa 
held  that  a  photograph  of  a  man  named  Goss, 
who  it  was  alleged  went  at  times  under  the 
name  of  Wilson,  was  admissible  to  prove  that 
the  remains  of  a  body  alleged  to  be  that  of 
6os8  was  in  reality  his,  and  it  was  held  that 
it  was  proper  for  a  witness  who  had  never 
seen  Goss  so  far  as  he  knew  but  had  seen  a 
man  known  to  him  as  Wilson  to  testify  as  to 
the  likeness  to  the  dead  body  in  order  to 
prove  that  Goss  and  Wilson  were  one  and  the 
same  person. 
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Allen  Enemiei  —  Naturalisation  —  Ap- 
plication Made  before  War. 

Rev.  St,  §  2171  (6  Fed.  St,  Ann.  2d  ed. 
947),  originally  adopted  at  a  time  when  the 
only  application  for  naturalization  was  made 
in  open  court,  provides  that  no  subject  of  any 
country  with  which  the  United  States  are 
at  war  at  the  time  of  his  application  shall 
be  admitted  to  citizenship.  Act  June  29, 
1006,  c.  3592,  §  4,  34  Stat.  596  (6  Fed.  St 
Ann,  2d  ed.  959),  requires  the  applicant  to 
niakp  and  file  a  petition  in  writing,  and 
section  6  (6  Fed.  St.  Ann.  2d  ed.  975)  pro- 
vides that  final  action  thereon  shall  not  be 
had  until  at  least  ninety  days  have  elapsed 
after  filing  and  posting  the  notice  of  such 
petition.  It  is  held  that  the  aoplication 
ii  complete  when  the  petition  is  filed,  and  the 
time  ox  filing  the  petition  is  the  "time  of  his 
application,"  especially  as  section  2171  con- 
tains a  further  provision,  now  obsolete,  for 
the  naturalization  of  alien  enemies  entitled  to 
naturalization  on  June  18,  1812,  and  hence  a 
German  subject  filing  his  petition  in  Jan- 
uary, 1917,  was  entitled  to  .naturalization, 
though  the  hearing  was  not  had  until  April 
6th,  at  which  time  a  state  of  war  existed. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  Distriet  Courts 
Southern  District  of  New  York. 

Petition  by  Jonas  Meyer  for  naturaliza- 
tion. From  order  admitting  applicant  to 
citizenship,  government  appeals.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

[305]  The  following  is  the  opinion  of 
Mayer,  District  Judge : 

The  petitioner  was  bom  at  Hohn,  Germany, 
on  April  17,  1859.  He  arrived  in  the  United 
States  on  August  3,  1863,  when  a  little  over  4 
years  of  age.  He  has  resided  in  the  city  of 
New  York  since  1863,  and  is  a  merchant  who 
has  been  in  business  for  himself  for  some  27 
years.  His  wife  and  two  children  reside  here, 
both  children  being  public  school  graduates 
and  the  petitioner  being  likewise  a  graduate 
of  the  public  schools  of  this  city.  His  delay 
in  becoming  naturalized  is  due  to  the  fact 
that  he  has  always  supposed  that  he  was  a 
citizen  of  the  United  States  by  virtue  of  his 
arrival  here  with  his  father  in  1863.  Upon 
examination  by  the  court,  the  petitioner  has 
fully  satisfied  the  court  that  he  comes  within 
the  provisions  of  the  Act  of  Congress  under 
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which  his  petition  is  filed.  By  virtue  of  the 
resolution  of  the  Congress  of  the  United 
States,  passed  April  6  1917,  war  now  exists 
between  the  United  States  and  the  government 
of  the  country  in  whieh  the  petitioner  was 
born.  The  petitioner  filed  his  petition  to 
become  a  citizen  of  the  United  States  on  the 
5th  day  of  January,  1917.  Ninety  days  hav- 
ing elapsed  after  his  petition  was  filed,  the 
petitioner  now  appears  before  the  court,  ask- 
ing that  he  be  permitted  to  become  a  citizen 
of  the  United  States.  The  question  is 
whether  the  court  has  jurisdiction  to  entertain 
and  grant  the  petition.  This  question  in- 
volves the  construction  of  the  meaning  of  the 
word  "application"  in  section  2171  of  the 
Kevised  Statutes  of  the  United  States  which 
reads  as  follows: 

''Sec.  2171.  No  alien  who  is  a  native  cit- 
izen or  subject,  or  a  denizen  of  any  country, 
state,  or  sovereignty  with  which  the  United 
States  are  at  war,  at  the  time  erf  his  applica- 
tion, shall  be  then  admitted  to  become  a 
citizen  of  the  United  States;  but  persons 
resident  within  the  United  States,  or  the  ter- 
ritories thereof,  on  the  eighteenth  day  of 
June,  in  the  year  cme  thousand  eight  hundred 
and  twelve,  who  had  before  that  day  made  a 
declaration,  according  [306]  to  law,  of  their 
intention  to  become  citizens  of  the  United 
States,  or  who  were  on  that  day  entitled  to 
become  citizens  without  making  such  dec- 
laration, may  be  admitted  to  become  citizens 
thereof,  notwithstanding  they  were  alien 
enemies  at  the  time  and  in  the  manner  pre- 
scribed by  the  laws  heretofore  passed  on  that 
subject;  nor  shall  anjrthing  herein  contained 
be  taken  or  construed  to  interfere  with  or 
prevent  the  apprehension  and  removal,  agree- 
ably to  law,  of  any  alien  enemy  at  any  time 
previous  to  the  actual  naturalization  of  such 
alien."     (6  Fed.  St.  Ann.  2d  ed.  947.) 

The  point  involved  is  whether  ''application" 
as  uaed  in  the  statute  quoted  supra  refers  to 
the  petition  or  to  the  appearance  of  the  ap- 
plicant before  the  court  at  final  hearing  held, 
as  required  by  law,  at  least  90  days  subse- 
quent to  the  filing  of  the  petition. 

Section  2171  had  its  origin  in  two  previous 
statutes,  one  of  1802  and  the  other  of  1813. 
Chapter  28  of  the  Statutes  of  1802,  approved 
April  14.  1802  (2  Stat.  153)  was  entitled 
^'An  act  to  establish  an  uniform  rule  of 
naturalization,  and  to  repeal  the  acts  hereto- 
fore passed  on  that  subject."  The  first  and 
second  sections  thereof  are  as  follows: 

"First,  that  he  shall  have  declared,  on 
oath  or  afiirraation,  before  the  supreme,  su- 
perior, district  or  circuit  court  of  some  one 
of  the  states,  or  of  the  territorial  districts  of 
the  United  States,  or  a  circuit  or  district 
court  of  the  United  States,  three  years  at 
least,  before  his  admission,  that  it  was,  bona 
fide,  his  intention  to  become  a  citizen  of  the 
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United  States,  and  to  renounce  for  ever  all 
allegiance  and  fidelity  to  any  foreign  prince^ 
potentate,  state  or  sovereignty  whatever,  and 
particularly,  by  name,  the  prince,  potentate, 
state  or  sovereignty  whereof  such  alien  may, 
at  the  time,  be  a  citizen  or  subject 

"Secondly,  that  he  shall,  at  the  time  of  his 
application  to  be  admitted,  declare  on  oath 
or  affirmation,  before  some  one  of  the  courts 
aforesaid,  that  he  will  support  the  Constitu- 
tion of  the  United  States,  and  that  he  doth 
absolutely  and  entirely  renounce  and  abjure 
all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state  or  sovereignty  what- 
ever, and  particularly,  by  name,  the  prince, 
potentate,  state  or  sovereignty  whereof  he 
was  before  a  citizen  or  subject;  which  pro- 
ceedings shall  be  recorded  by  the  clerk  of  the 
court." 

In  the  fourth  section,  there  is  the  follow- 
ing proviso: 

"Provided,  that  no  alien  who  shall  be  a 
native  citizens,  denizen  or  subject  of  any  coun- 
try, state  or  sovereignty,  with  whom  the 
United  States  shall  be  at  war,  at  the  time 
of  his  application,  shall  be  then  admitted 
to  be  a  citizen  of  the  United  States." 

During  the  War  of  1812,  chapter  30  of  the 
Statutes  of  1813,  approved  July  30,  1813 
(3  Stat.  53)  was  enacted.  It  was  entitled 
"An  act  supplementary  to  the  acts  hereto- 
fore passed  on  the  subject  of  an  uniform  rule 
of  naturalization"  and  provided  as  follows: 

"That  persons  resident  within  the  United 
States,  or  the  territories  thereof,  on  the 
eighteenth  day  of  June,  in  the  year  one  thou- 
sand eight  hundred  and  twelve,  who  had  be- 
fore that  day  made  a  declaration  according 
to  law,  of  their  intentions  to  become  citizens 
of  the  United  States,  or  who  by  the  existing 
laws  of  the  United  States,  were  on  that  day 
entitled  to  become  eitizens,  without  making 
such  dedarMon,  may  be  admitted  to  become 
citizens  thereof,  notwithstanding  they  shall  be 
alien  enemies  at  the  time  and  in  the  manner 
prescribed  by  the  laws  heretofore  passed  on 
that  subject:  Provided,  that  nothing  herein 
contained  shall  be  taken  or  construed  to  in- 
terfere with  or  prevent  the  apprehension  and 
removal,  agreeably  to  law,  of  any  alien  enemy 
at  any  time  previous  to  the  actual  natural- 
fzation  of  such  alien." 

From  the  foregoing  it  will  be  noted  that  the 
privilege  of  becoming  an  American  citizen 
was  accorded  to  those  who,  although  alien 
enemies,  had  declared  their  intention  of  be* 
coming  citizens  ^rior  to  the  outbreak  of  th€ 
War  of  1812  or  who,  by  the  existing  laws  o) 
the  United  States,  were  at  that  time  entitled 
to  become  citizens  without  making  such  decia* 
ration.  While  the  statute  of  1813  is  now 
obsolete,  it  may  be  read  in  connection  with 
tiie  statute  of  1802  in  support  of  the  con* 
st ruction  that  it  was  the  legislative  intent 
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that  an  applicant  could  be  naturalized  at 
such  time  as  he  was  able  to  make  his  "applica- 
tion" to  be  naturalized  under  existing  law. 

[307]  At  the  time  of  the  enactment  of  the 
act  of  1802  and  until  1906,  there  was  no  in- 
termediate procedure  between  the  declaration 
of  intention  and  the  appearance  of  the  ap- 
plicant in  court  for  the  purpose  of  being 
naturalized.  It  is  therefore  contended  on  be- 
half of  the  goTernment  that  "application"  as 
used  in  section  2171  now  means  the  applica- 
tion which  is  made  by  the  petitioner  at  the 
time  he  appears  before  the  court  at  final 
hearing.  • 

It  is  urged  that  the  "petition"  for  natural- 
ization is  not  the  "application"  referred  to 
in  this  seetion  2171.  By  chapter  3502  of  the 
Statutes  of  1906,  approved  June  29,  1906,  34 
Stat.  596,  it  was  provided  inter  alia,  as  fol- 
lows: 

"Third.  He  shall,  before  he  is  admitted  to 
citizenship,  declare  on  oath  in  open  court 
that  he  will  support  the  Constitution  of  the 
United  States,  and  that  he  absolutely  and  en- 
tirely renounces  and  abjures  all  allegiance 
and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  and  particularly  by 
name  to  the  prince,  potentate,  state,  or  sover* 
eignty  of  which  he  was  before  a  citizen  or 
subject;  that  he  will  support  and  defend  the 
Constitution  and  laws  of  the  United  States 
against  all  enemies,  foreign  and  domestic,  and 
bear  true  faith  and  allegiance  to  the  same. 
(6  Fed.  St.  Ann.  2d  ed.  967). 

"Fourth.  It  shall  be  made  to  appear  to  the 
satisfaction  of  the  court  admitting  any  alien 
to  citizenship  that  immediately  preceding  tiie 
date  of  his  application  he  has  resided  eon- 
tinuously  within  the  United  States  five  years 
at  les£t,  and  within  the  state  or  territory 
where  such  court  is  at  the  time  held  one  year 
at  least,  and  that  during  that  time  he  hwm 
behaved  as  a  mati  of  good  moral  character, 
attached  to  the  principles  of  the  Constitu- 
tion ol  the  United  States^  and  well  disposal 
to  the  good  order  and  happiness  of  the  same. 
In  addition  to  the  oath  of  the  applicant,  the 
testimony  of  at  least  two  witnesses,  oitizeas 
of  the  United  States,  as  to  the  facts  of  resi- 
dence, moral  cbar&cter,  and  attadiment  to 
the  principles  of  the  Constitution  shall  be  re- 
quired, and  the  name,  place  of  residence,  and 
occupation  of  each  witness  shall  be  set  fprth 
in  the  record."  (6  Fed.  St.  Ann.  2d  ed. 
967). 

"Sec.  6.  That  petitions  for  naturalization 
may  be  made  and  filed  during  term  time  or 
vacation  of  the  court  and  shaU  be  docketed 
the  same  day  as  filed,  but  final  action  thereon 
shall  he  had  only  on  stated  days,  to  be  fixed 
by  rule  of  the  court,  and  in  no  case  shall 
final  action  be  had  upon  a  petition  until  at 
least  ninety  days  have  elapsed  alter  filing  and 
posting  the  notice  of  such  petition."  (6  Fed 
St.  Ann,  2d.  ed.  976.) 
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"Sec.  9.  That  every  final  hearing  upon  Buch 
petition  shall  be  had  in  open  court  before  a 
judge  or  judges  thereof,  and  every  finaJ  order 
which  may  be  made  upon  such  petition  shall 
be  under  the  hand  of  the  court  and  entered  in 
full  upon  a  record  kept  for  that  purpose,  and 
upon  such  tinal  hearing  of  such  petition  the 
applicant  and  witnesses  shall  be  examined 
under  oath  before  the  court  and  in  the  pres- 
ence of  the  court."  (6  Fed.  St.  Ann.  2d  ed.  977.) 

It  will  be  noted  that  the  proceeding  before 
the  court  is  designated  in  section  9,  supra,  as 
a  "final  hearing  upon  such  petition."  From 
the  foregoing  it  may  be  argued  on  behalf  of 
petitioner  that  under  existing  law  the  "ap- 
plication to  be  admitted"  is  the  "petition," 
and  that  when  the  applicant  signs  the  peti> 
tion,  it  is  then,  that  he  applies  for  admis- 
sion, the  period  iatterveaing  between  such  ap- 
plication and  final  hearing  having  been  pro- 
vided solely  in  order  to  give  full  opportunity 
to  examine  into  the  petition  and  ascertain 
such  facts  and  information  as  may  advise  the 
court  of  the  status  and  qualifications  of  the 
applicant  when  he  appears  at  final  hearing. 
The  words  "at  the  time  of  his  application 
as  used  in  section  2171  must  be  read  in  the 
light  of  the  statute  of  1802  where  it  is  pro- 
vided that  the  applicant  "shall,  at  the  time 
of  his  application  to  be  admitted,  declare 
.  .  .  before  some  one  of  the  courts  aforesaid, 
that  he  will  support  the  Constitution  of  the 
United  States.   ..." 

So  that  the  ^estion  now  is  whether  "appli- 
cation to  be  admitted"  means  the  "petition*' 
provided  under  the  statute  of  1906  or  the 
final  hesA'ing  provided  under  that  statute. 
The  question  has  never  been  passed  upon,  and 
it  is  of  paramount  importance  that  there 
s^uld  be  a  nnifomuty  of  mliiig  in  this  cir- 
cuit. After  conference  with  my  Associates, 
we  have  concluded  that  it  is  highly  desirable 
that  this  question  shall  be  presented  as  speed- 
ily as  possible  to  the  Circuit  Court  of  Ap- 
peals, and  I  am  authorized  to  state  that  that 
court  will  give  preference  to  the  hearing  of 
an  appeal  from  such  determination  as  is  here- 
made. 

[308]  In  order  to  assure  an  immediate  ap- 
peal and  a  full  presentation  of  the  subject- 
matter  to  the  Appellate  court,  the  district 
judges  have  deemed  the  advisable  conree  to- 
be  to  admit  the  applicant  to  citizenship,  re- 
serving decision  on  all  similar  applications 
until  the  Circuit  Court  of  Appeals  ^aU  have 
passed  on  this  test  case.  To  attain  this 
prompt  result  the  United  States  attorney  and 
the  Department  of  l^abor  have  assured  the 
court  of  their  full  co-operation. 

H,  Bnowden  MarskaU  iot  appellant. 
^wnttel  Blumherff  for  lippellee. 

Sitting:  Wabd,  Roomb  and  HotJiQH,  Circnit 
Judges. 
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Wabd,  J. — ^Tliis  is  an  appeal  from  an 
order  ol  Judge  Mayer  in  the  District  Court 
of  tne  United  States  for  the  SouthArn  Dis- 
trict of  New  York  admitting  the  appellee, 
Jonas  Meyer,  to  citizenship  April  6,  1917,  a 
state  of  war  then  existed  between  the  empire 
of  Germany  and  the  United  iStates  of  America. 

Meyer  caibe  to  this  country  from  Germany 
with  his  parents,  who  were  German  citizens, 
August  3,  1803,  when  he  was  4  years  of  age. 
He  has  lived  in  thb  city  ever  since,  and  was 
told  and  has  always  supposed  that  his  father, 
who  died  here  in  1871,  had  been  naturalized, 
which  would  have  made  him  a  citizen  under 
section  2172,  U.  S.  Rev.  Stat.  (6  Fed.  St. 
Ann.  2d  ed.  047 ) .  He  had  also  been  informed 
that  coming  here  at  the  tender  age  of  4 
years  he  was  for  this  reason  also  a  citizen  of 
the  United  States.  His  attention  having  been 
lately  called  to  the  matter,  he  took  advice, 
and  was  able  to  find  no  evidence  whatever 
that  his  father  had  been  naturalized,  and 
learned  that  he  had  been  misinformed  as  to 
the  other  ground.  Acting,  however,  under 
this  mistake  of  fact  and  of  law,  he  iias  voted 
here  and  served  as  a  juror  in  this  county, 
where  jurors  are  required  to  be  citizens  of  the 
United  States.  Seetion  698,  Judicial  Law,  c 
30,  Con.  Laws  of  New  York.  Beoause  he  has 
acted  in  good  faith  as  a  citizen,  he  was  re- 
lieved of  the  obligation  of  making  any  decla- 
ration of  intention  by  the  provision  added 
to  paraipnapk  2,  §  4,  c.  3592,  Laws  of  1906, 
by  section  3,  e.  401,  Laws  of  1910  (36  Stat. 
830),  which  provides  aa  follows: 

"Provided  farther,  that  any  person  belong- 
ing to  the  class  of  personB  authorized  and 
qualified  under  existing  law  to  become  a  citi- 
zen of  the  United  States  who  has  resided  con- 
stantly in  the  United  States  during  a  period 
of  five  years  next  preceding^May  1st,  nineteen 
hundred  and  ten,  who,  because  of  misinforma- 
tion in  regard  to  his  citizenship  or  the  re- 
quirements of  the  law  governing  the  natural- 
ization of  citizens  haa  labored  and  acted 
under  the  impression  that  he  was  or  could  be- 
come a  citizen  of  the  United  States  and  has  in 
good  faith  exercised  the  rights  or  duties  of 
•  citizen  or  intended  citizen  of  the '  United 
States  beoause  of  such  wrongful  information 
and  belief  may,  upon  making  a  showing  of 
such  facts  satisfactory  to  a  court  having 
jurisdiction  to  lasae  papers  of  naturalization 
to  an  alien,  .  .  .  and  said  court  may  issue 
such  certificate  without  requiring  proof  of 
former  declaration,  .  .  .  but'  such  appli- 
cant for  natnralization  shall  comply  in  all 
other  respects  with  the  law  relative  to  the 
issuance  of  final  papers  of  naturalization 
to  aliens."     (6  Fed.  St.  Ann.- 2d  ed.  960.) 

Section  2171  of  the  Revised  Statutes  of  the 
United  States  reads: 

"No  alien  who  is  a  native  citizen  or  subject, 
or  a  denizen  of  any  country,  state  or  sover- 


eignty with  which  the  United  States  are  at 
war,  at  the  time  of  his  application,  shall  be 
then  admitted  to  become  a  citizen  of  the 
United  [809]  States;  but  persons  resident 
within  the  United  States,  or  the  territories 
thereof,  on  the  18th  day  of  Jime,  in  the  year 
one  thousand  eight  hundred  and  twelve,  who 
had  before  that  day  made  a  declaration,  ac- 
cording to  law,  of  their  intention  to  become 
citizenfi|  of  the  United  States,  or  who  were 
on  that  day  entitled  to  become  citizens  with- 
out making  such  declaration,  may  be  admitted 
to  become  citizens  thereof,  notwithstanding 
they  were  alien  enemies  at  the  time  and  in 
the  manner  prescribed  by  the  laws  heretofore 
passed  on  that  subject;  nor  shfU  anything 
herein  contained  be  taken  or  construed  to 
interfere  with  or  prevent  the  apprehension 
and  removal,  agreeably  to  law,  of  any  alien 
enemy  at  any  time  previous  to  the  actual 
naturalization  of  such  alien." 

The  first  part  of  this  section  comes  from 
the  act  of  April  14,  1802,  and  ttie  remainder 
from  the  act  of  July  80,  1813.  At  the  time 
these  acts  were  passed  the  whole  procedure 
for  naturalization  was  begun  by  the  alien's 
making  a  declaration  of  his  intention  to  be- 
come a  citizen  two  years  at  least  prior  to  his 
admission  upon  hearing  in  open  court.  The 
application  and  the  hearing  for  admission 
were  contemporaneous.  The  act  of  1802  ex- 
prtooeo  the  intention  of  Congress  not  to  admit 
an  alien  subject. of  a  country*  at  war  with  the 
United  States  at  the  time  of  the  hearing  in 
open  court. 

The  rest  of  the  section  applies  only  to  the 
War  of  1812,  but  shows  that  Congress  had 
changed  its  earlier  view  so  as  to  permit  the 
admission  of  citizens  of  other  countries  at 
war  with  the  United  States  at  the  time  of  the 
hearing  in  open  court,  provided  that  before 
the  war  they  had  made  their  declarations  of 
intention  or  were  entitled  to  dtisenslgp  with- 
out making  such  declarations.  The  act  of 
June  29,  1906,  establishing  a  bureau  of  immi- 
gration and  naturalization,  treated  the  sub- 
ject of  naturalization  much  more  elaborately 
than  theretofore.  It  did  not  repeal  section 
2171,  but  introduced  a  new  step  in  the  pro- 
cedure between  the  declaration  of  Intention 
and  the  hearing  in  open  court,  viz.,  a  peti- 
tion  for  naturalization  to  be  filed  by  the 
alien  not  less  than  2  nor  more  than  7  years 
after  his  declaration  of  intention.  Conse- 
quently the  application  and  the  hearing  are 
now  no  longer  contemporaneous.  Sec.  4  of 
the  act  of  June  29,  1906  (6  Fed.  St.  Ann. 
2d  ed.  956  et  seq.)  reads: 

"First.  He  shall  declare  on  oath  before  the 
clerk  of  any  court  authorized  by  this  act  to 
naturalize  aliens,  or  his  authorized  deputy, 
in  the  district  in  which  such  alien  resides,  two 
years  at  least  prior  to  his  admission,  and 
after  he  has  readied  the  age  of  eighteen  years. 
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that  it  is  bona  fide  hia  intention  to  become 
a  citizen  of  the  United  States,  and  to  re- 
nounce forever  all  allegiance  and  fidelity  to 
any  foreign  prince,  potentate,  state,  or  sov- 
ereignty, and  particularly,  by  name,  to  the 
prince,  potentate,  state,  or  sovereignty  of 
which  the  alien  may  be  at  the  time  a  citizen 
or  subject.     .     .     . 

"Second.  Not  less  than  two  years  nor  more 
than  seven  years  after  he  has  made  such 
declaration  of  intention  he  shall  make  and 
file,  in  duplicate,  a  petition  in  writing,  signed 
by  the  applicant  in  his  own  handwriting  and 
duly  verified,  in  which  petition  such  applicant 
shall  state  his  full  name,  bis  place  of  resi- 
dence (by  street  and  number,  if  possible), 
his  occupation,  and,  if  possible,  the  date  and 
place  of  his  birth.    .    .    . 

"The  petition  shall  also  be  verified  by  the 
afiidavits  of  at  least  two  credible  witnesses, 
who  are  citizens  of  the  United  States,  and 
who  shall  state  in  their  affidavits  that  they 
have  personally  known  the  applicant  to  be 
a  resident  of  the  United  States  for  a  period 
of  at  least  five  years  continuously,  and  of  the 
state,  territory,  or  district  in  which  the  appli- 
cation is  made  for  a  period  of  at  least  one 
year  immediately  preceding  the  date  of  the 
filing  of  his  petition,  and  that  they  each  have 
personal  knowledge  that  the  petitioner  is  a 
person  of  good  moral  character,  and  that  he 
is  in  every  way  qualified,  in  their  opinion, 
to  be  admitted'  as  a  citizen  of  the  United 
States." 

[310]  Section  6  of  the  act  is  s^s  follows: 

*'That  petitions  for  naturalization  may  be 
made  and  filed  during  term  time  or  vacation 
of  the  court  and  shall  be  docketed  the  same 
day  as  filed,  but  final  action  thereon  shall  be 
had  only  on  stated  days,  to  be  fixed  by  rule 
of  the  court,  and  in  no  case  sliall  final  action 
be  had  upon  a  petition  until  at  least  ninety 
days  have  elapsed  after  filing  and  posting 
the  notice  of  such  petition.    .    .    ." 

The  question  for  determination  is,  What  it, 
under  the  act  of  1906,  "the  time  of  his  appli- 
cation,'' at  which  time  section  2171  excludes 
an  alien  from  citizenship  if  his  country  is  at 
war  with  the  United  States?  The  government 
contends  that  it  is  the  time  of  the  hearing  in 
open  court,  while  the  appellee  insists  that  it  is 
the  time  of  the  filing  of  the  petition.  Obviously 
the  petition  was  an  application  for  citizenship. 
The  two  witnesses  who  verified  it  were  required 
to  swear  that  "the  applicant"  was  continuous- 
ly a  resident  of  the  United  States  for  at  least 
5  years  and  of  the  state,  etc.  "in  which  the 
application  is  made"  at  least  1  year  preceding 
the  date  of  filing  the  petition.  The  govern- 
ment regards  the  application  as  a  continuous 
act  from  the  time  of  filing  the  petition  down 
to  and  including  the  hearing  in  open  court. 
If  so.  as  a  state  of  war  existed  April  6,  1917, 
between    the   empire    of    Germany    and    the 


United  States,  this  alien  should  not  have 
been  admitted  to  citizenship  by  virtue  of  the 
provisions  of  section  2171,  supra.  But  we 
think  the  application  complete  when  the  peti- 
tion is  filed,  although  90  days  must  elapse 
from  "the  date  of  his  application"  before  the 
hearing  in  open  court,  which  is  itself  an  inde- 
pendent step,  and  the  last  step  in  the  whole 
proceeding.  We  are  quite  clear  that  "the 
time  of  his  application"  prescribed  in  section 
2171  is  the  time  of  filing  the  petition  under 
the  act  of  1906.  The  intervening  period  of 
90  days  is  to  give  the  government  an  oppor- 
tunity of  looking  up  the  antecedents  of  the 
applicant  and  of  his  witnesses.  This  is  the 
fair  and  natural  construction  of  the  language 
of  the  statutes,  and  is,  moreover,  quite  con- 
sistent with  the  intention  of  Congress  ex- 
pressed in  the  act  of  1813  during  the  war 
then  existing  with  England  that  aliens  who 
had  declared  their  intention  before  the  war 
should  not  be  excluded  from  citizraship 
though  war  existed  at  the  time  of  the  hear- 
ing in  open  court  upon  the  question  of  their 
admission. 

The  order  is  affirmed. 

Hough,  J.  {dissentmg). — ^That  "applica- 
tion" as  used  in  Rev.  Stat.  2171,  is  syncmy- 
mous  with  "petition"  in  the  act  of  1906  I 
cannot  believe.  The  majority  agree  that  Con- 
gress intended  not  to  admit  to  citizenship  the 
subject  of  a  country  "at  war  with  the  United 
States  at  the  time  of  the  hearing  in  open 
court,"  and  yet  find  a  statutory  right  to 
citisenship  complete  and  perfect  at  a  date 
which  must  always  (except  in  the  cases  of 
soldiers  and  sailors)  be  90  days  at  least  be- 
fore any  "hearing  in  open  court,"  legal  under 
the  act  of  1906.  These  two  propositions  are, 
I  think,  inconsistent. 

In  1802  Congress  declared  (section  2171), 
that  no  one,  being  an  alien  enemy  "at  the 
time  of  his  application,  shall  be  then  ad- 
mitted" to  citizenship.  It  is  agreed  that  when 
that  statute  was  passed,  and  for  over  an 
hundred  years  after,  "application"  meant  hear- 
ing in  open  court.  •  [31 1  ]  There  are  still  hear- 
ings in  open  court,  and  they  are  prerequisite 
to  lawful  naturalization.  There  is  no  reason 
to  believe  that  the  statutory  words  hsve 
changed  in  meaning. 

Indeed  the  construction  adopted  by  this 
judgment  makes  section  2171  declare  the  fol- 
lowing: An  alien  enemy  shall  not  be  ''ad- 
mitted" at  "the  time  of  his  application;''  bat 
"application"  means  "petition;"  therefore 
such  alien  cannot  be  "admitted"  at  the  date  of 
his  "petition."  As  no  alien  (with  the  excep- 
tions noted)  can,  since  1906,  be  admitted 
at  date  of  petition,  whether  he  be  an  enemy 
or  not,  it  is  (to  say  the  least)  somewhat 
difficult  to  harmonize  the  legislation  of  1902 
and  1906  on  the  construction  adopted.    The 
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"final  heftring"  epecifically  required  by  the 
preeent  statute,  and  agreed  to  be  one  equiva- 
lent of  the  "application"  under  the  act  of 
1802,  becomes  an  idle  ceremony. 

For  the  reasons  foregoing,  I  think  that 
"application"  still  means  hearing  in  open 
court,  and  that  means  the  present  statutory 
*'final  hearing;"  therefore  I  dissent. 

NOTE. 
Alien  Enemiea* 

I.  Introductory,  709. 
II.  Who  Are  Alien  Enemies: 

1.  Natural  Person,  709. 

2.  Corporation,  710. 
III.  Personal  Liberty,  711. 
IV^.  Property  Rights: 

1.  In   General,    711. 

2.  Custodian    of    Enemy    Property, 

713. 
V.  Contract  Rights: 

j.  Capacity  to  Contract,   713. 
2.  Rights   and  Liabilities  with  Re- 
spect to   Pre-existing   Con- 
tract : 

a.  Debt,    713. 

b.  Insurance,  714. 

c.  Partnership,  715. 

d.  Patent,    715. 

e.  Trust,  715. 
VI.  Legal  Remedies: 

1.  By  Alien  Enemy  i" 

a.  Capacity  to  Sue: 

(1)  Nonresident  Alien,  716. 

(2)  Resident  Alien,  718. 

(3)  Effect   of  Treaty,  720. 

(4)  Effect  of  License,  720. 

b.  Right  to  Continue  Suit,  720. 

c.  Plea  of  Alien  Enemy  in  Neu- 

tral Court,  721. 

2.  Against  Alien  Enemy,  722. 
VII.  Naturalization,  723. 


J.  Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  dealing  with  the  subject  of  alien 
enpmieB.  The  earlier  cases  are  collected  and 
discussed  in  the  note  to  Daimler  Co.  v. 
Continental  Tyre,  etc.  Co.  Ann.  Cas.  19170 
170. 

II.  Who  Are  Alien  Enemies, 

1.  Natubal  Person. 

An  alien  enemy  of  the  United  States  ia  a 
person  with  whose  coimtry  the  United  States 
is  at  war.  Taylor  t.  Albion  Lumber  Co. 
(Cal.)  168  Pac.  348. 

A  native  of  an  enemy  nation  residing  in  the 
United  States  is  none  the  less  an  alien  enemy 


because  he  has  declared  his  intention  of  be- 
coming a  citizen.  Ex  p.  Oraber,  247  Fed. 
882,  wherein  the  court  said:  *Trom  what 
has  been  said  above,  it  will  be  observed  that 
Oraber,  the  petitioner,  has  never  actually 
been  naturalized.  Of  course,  his  mere  decla- 
ration of  intention  to  become  a  citizen  of  the 
United  States,  such  declaration  never  having 
been  carried  into  effect,  did  not  confer  citizen- 
ship upon  him;  and  such  declaration  of 
intention  did  not  absolve  Oraber  from  the  alle- 
giance which  he  owes  to  the  Austro-Hunga- 
rian  government.  He  did  not  by  his  declara- 
tion of  intention  renounce  his  allegiance,  but 
merely  declared  that  it  was  his  intention  to 
do  so  at  some  future  time;  and  so  long  as  his 
foreign  allegiance  continues  he  remains  an 
alien.  Minneapolis  v.  Reum,  56  Fed.  576,  6 
C.  C.  A.  31;  In  re  Moses,  83  Fed.  005.  Oraber 
has  not  divested  himself  of  his  alienage, 
and  cannot  do  so  until  he  becomes  an  Amer- 
ican citizen  by  naturalization.  It  cannot  be 
doubted  that  by  the  declaration  of  war  he 
became  in  law  an  alien  enemy,  one  who  owes 
allegiance  to  an  adverse  belligerent.'* 

An  Austrian  subject  resident  in  Oalacia  in 
the  Austrian  Empire  is  an  alien  enemy  in 
Canada  during  the  continuance  of  the  hos* 
tilities  between  the  British  Empire  and  Aus- 
tria-Hungary. Canadian  Stewart  Co.  v. 
Perih,  25  Quebec  K.  B.  158. 

It  would  appear  that  at  common  law,  an 
alien  enemy  was  a  person  of  any  nationality 
residing  or  carrying  on  business  in  an  enemy 
country.  Lindenberger  Cold  Storage,  etc.  Co. 
V.  Lindenberger,  235  Fed.  542.  Thus  with 
respect  to  commercial  intercourse  at  least 
it  has  been  held  that  any  person  who  resides 
or  carries  on  business  in  an  enemy  country 
is  an  alien  enemy.  Scotland  v.  South  African 
Territories,  38  Times  L.  Rep.  <£ng.)  255; 
Van  Uden  v.  Burrell  [1916]  Sc.  Ct.  Sees. 
(Eng.)  301.  See  also  Tingley  v.  Mttller 
[1917]  W.  N.  (Eng.)  21,  33  Times  L.  Rep. 
166,  wherein  Eve^  J.,  carried  the  rule  further 
in  holding  that  a  defendant  was  not  an  alien 
enemy  merely  because  he  was  bom  in  Oer- 
many,  and  that  the  true  test  of  an  alien 
enemy  was  the  place  where  he  resided  or 
carried  on  business.  But  that  case  was  re- 
versed on  appeal  in  Tingley  v.  MUller,  re- 
ported in  full,  post^  this  volume,  at  page  726. 

Where  it  was  admitted  in  an  action  at  the 
instance  of  a  Dutch  firm  carrying  on  business 
in  Holland  that  the  partners  were  individu- 
ally interested,  although  not  the  sole  part- 
ners of  a  Oerman  firm,  it  was  held  that  they 
were  alien  enemies  within  the  meaning  of 
the  trading  with  the  enemy  acts  and  that  the 
action  must  be  stayed  until  after  the  ter- 
mination of  the  war.  Van  Uden  v.  Burrell 
[1916]  Sc.  Gt.  Sess.  (Eng.)  891. 

It  has  been  held  that  a  person  employed 
by  an  English  Company  in  Oerman  South- 
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west  Africa  before  the  war  between  England 
and  Gfermany  and  interned  by  the  Germans 
when  the  war  broke  out,  could  not  recover  his 
salary  for  the  period  of  internment  after  the 
territory  was  conquered  by  the  British  since 
he  was  in  law  an  enemy  alien  during  his  resi- 
dence in  an  enemy  state.  Scotland  v.  South 
Africa  Territories,  33  Times  L.  Rep.  (Eng.) 
255. 

In  England  it  has  been  held  that  a  person 
born  in  an  enemy  country  before  the  British 
Nationality  and  Status  of  Aliens  Act  of  1914 
was  passed  is  not  a  British  subject  merely 
because  his  father  has  been  naturalised  in 
England.  Rex  v.  Albany  St.  Police  Station 
[1915]  3  K.  B.  (Eng.)  716,  113  L.  T.  N.  S. 
777,  25  Cox  0.  C.  108,  31  Times  L.  Rep.  634, 
84  L.  J.  K.  B.  2121;  Jaflfe  v.  Keel  [1916]  2 
K.  B.  (Eng.)  476,  85  L.  J.  K.  B.  1473,  114 
L.  T.  N.  S.  1138,  80  J.  P.  287,  14  Local  Gov. 
Rep.  896,  60  Sol.  J.  580,  32  Times  L.  Rep.  595. 
Thus  in  the  case  last  cited,  wherein  it  ap- 
peared that  the  appellant  was  charged  with 
having  failed  as  an  alien  enemy  to  furnish 
certain  particulars  for  registration,  it  was 
said  by  Darling,  J.:  "In  this  case  the  appel- 
lant, who  claims  to  be  a  British  subject,  is 
the  son  of  an  alien  who  in  1839  came  to  Eng- 
land, and  in  1853  married  the  appellant's 
mother.  In  1854  the  father  received  a  cer- 
tificate of  naturalization  under  the  Aliens 
Act,  1844.  I  do  not  propose  to  say  anything 
about  that  act,  because  I  think  that  this  ap- 
peal fails  without  any  regard  to  it.  In  1858 
the  appellant's  father,  who  had  been  for  two 
years  before  that  resident  in  Germany,'  went 
to  Nuremberg,  and  he  died  there  in  1887.  The 
appellant  was  born  in  Nuremberg  in  Febru- 
ary. 1875,  and  therefore,  his  parents  being 
both  then  resident  in  Germany,  he  was  not  a 
British  subject  by  virtue  of  the  certificate  of 
naturalization  which  his  father  had  obtained. 
On  the  death  of  his  father  in  188t  the  ap- 
pellant came  to  England  and  lived  with  an 
elder  sister  and  her  husband.  In  1890  his 
mother,  she  being  then  a  widow,  came  to 
England,  and  it  is  found  in  the  case  that  the 
appellant  resided  with  her.  he  being  then  an 
infant.  It  is  now  said  on  his  behalf  that 
when  his  mother  came  to  this  country  and 
he,  being  an  infant,  resided  with  her,  he 
thereby  became  by  virtue  of  s.  10,  subs.  5,  of 
the  Naturalization  Act,  1870,  a  British  sub- 
ject and  ceased  to  be  an  alien.  I  cannot  ac- 
cede to  that  argument.  The  subsection  in 
question  says:  'Where  the  father,  or  the 
mother  being  a  widow,  has  obtained  a  cer- 
tificate of  naturalization  in  the  United  King- 
dom, every  child  of  such  father  or  mother 
who  during  infancy  has  become  resident  with 
such  father  or  mother  in  any  part  of  the 
United  Kingdom,  shall  be  deemed  to  be  a 
ttaturalin^d  British  subject.*  In  my  judg- 
neat  the   appellant   fails   for  two   reasons. 


First,  because  his  mother  never  obtained  a 
certificate  of  naturalization.    It  may  be  said 
she  did  not  require  one  as  she  was  a  British 
subject;  that  may  be,  but,  in  my' opinion,  in 
order  to  give  the  status  of  British  nationality 
to  her  son  she  herself  required  to  obtain  a 
certificate    of    naturalization.      Mr.    Waugb, 
for   the   appellant,   has   contended  that  the 
certificate  obtained  by  the  appellant's  father 
inured  for  both,  and  therefore  thait  the  moth- 
ed  obtained  it.     I  do  not  agree.  .  The  father 
obtained  a  certificate,  and  the  mother  there- 
by became  a  naturalized  British  subject,  but 
that  was  before  she  required  to  obtain  a  cer- 
tificate for  the   purposes  of  s.   10,   subs.  5. 
She  never  in  fact  obtained  a  certificate,  and 
therefore  the  appellant,  being  the  child  of  a 
widow  who  had  not  obtained  a  certificate  of 
naturalization,    does    not    come    within    the 
subsection.     Secondly,  I  think  the  subsection 
means  that,  in  order  to  give  the  status  of 
British  nationality  to  her  infant  child  resid- 
ing with   her   in   the   United  Kingdom,  the 
widow  must  obtain  a  certificate  of  naturali- 
zation after  she  becomes  a  widow.    Inasmuch 
as  the  requirements  of  s.  10,  subs.  5,  have 
not  been  satisfied,  the  appellant  remains  what 
he  was  at  first,  an  alien." 

An  infant  of  German  parentage  residing  in 
England  while  ordinarily,  entitled  to  elect 
as  to  his  citizenship  on  reaching  his  majority, 
may  not  in  time  of  war  make  a  declaration  of 
alienage  and  thereby  render  himself  an  alien 
enemy.  Rex  v.  Middlesex  Regiment,  etc. 
[1917]  2  K.  B.  (Eng.)  129,  86  L.  J.  K.  B. 
943,  15  Local  Gov.  Rep.  327,  116  L.  T.  N.  S. 
237,  [1917]  W.  N.  122,  81  J.  P.  161.  * 

8.   COBFOBATIOX. 

The  English  Trading  with  the  Enemy 
Amendment  Act  provides  that- "the  expression 
'enemy  subject'  means  a  subject  of  a  state  for 
the  time  being  at  war  with  His  Majesty,  and 
includes  a  body  corporate  constituted  accord- 
ing to  the  laws  of  such  a  state."  In  re  W. 
Hagelberg  Aktien-Qesellschaft  [1916]  2  Ch. 
(Eng.)  503,  115  L.  T.  N.  S.  444,  86  L.  J.  Ch. 
18. 

It  has  been  held  that  a  domestic  corpora- 
tion is  not  necessarily  an  alien  enemy  be- 
cause it  is  principally  owned  and  controlled 
by  subjects  of  an  enemy  state.  In  re  Hilckes 
[1917]  1  K.  B.  (Eng.)  48,  86  L.  J.  K.  B. 
204,  [1916]  H.  B.  R.  160,  115  L.  T.  K.  S. 
490;  Fritz  Schultz  Jr.  Co.  v.  Raimes,  99  Midc. 
626,  164  N.  Y.  S.  454,  affirmed  100  Misc.  697, 
166  N.  Y.  S.  667.  Thus  in  the  case  first  cited 
ii  was  held  that  the  fact  that  an  English 
oempany  having  some  German  stockholders 
had  been  doing  business  in  an  enemy  coun- 
try did  not  make  it  an  alien  company.  Lord 
Cozens-Hardy  easing:  '^  should  hesitate  once 
or  even  twice  before  I  held  that  the  mere  fact 
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that  an  English  company  was  doing  business 
in  an  enemy  country  up  to  the  outbreak  of 
war  and  had  a  commercial  agent  there  made 
it  an  alien  enemy.  The  fact  that  there  are 
a  number  of  companies— many  of  them  for- 
eign companies  no  doubt — which  have  com- 
mercial agents  in  countries  in  all  parts  of  the 
world  where  they  do  business  renders,  I 
think,  such  a  contention  quite  untenable.  Is 
every  English  company  which  has  a  commer- 
cial agent  in  Germany  or  Austria  or  Turkey 
by  that  one  circumstance  constituted  an 
enemy  company  and  incapable  of  suing?  I 
think  the  answer  to  that  proposition  is  too 
plain  to  require  much  elaboration,  and  with 
the  greatest  possible  respect  to  the  learned 
judge  I  have  no  doubt  that  he  was  wrong  in 
the  view  which  he  took.'' 

So  in  Fritz  Schultz  Jr.  Co.  ▼.  Raimes,  100 
Misc.  697,  166  N.  Y.  S.  567,  aigirming  90  Misc. 
626,  164  N.  Y.  S.  454,  in  holding  that  a  New 
Jersey  corporation  which  was  controlled  by 
German  citizens  who  owned  its  stock  did  not 
become  an  alien  enemy  upon  the  declaration  of 
war  between  the  United  States  and  Germany 
the  court  said :  ''The  case  presents  the  inter- 
esting question  whether  a  corporation  or- 
ganized under  the  laws  of  one  of  the  states 
of  this  country,  but  owned  principally  by 
alien  enemies  living  in  Germany,  is  to  be 
precluded  during  the  war  from  access  to  our 
courts.  The  corporation,  being  organized 
under  the  laws  of  New  Jersey,  can  of  course 
be  an  alien  enemy  only  if  our  courts  have  a 
right  to  look  behind  the  corporate  entity  and 
to  determine  the  character  of  the  corporation 
by  the  residence  and  character  of  its  mem- 
bers. .  .  .  The  courts  have  indicated  prac- 
tically unanimously  that  they  regard  a  cor- 
poration as  an  entity  separate  and  apart  from 
its  corporators,  that  its  domicil  is  as  a  mat- 
ter of  law  within  the  state  of  its  creation, 
and  that  the  courts  will  not  regard  it  merely 
as  an  association  of  individuals,  or  regard  the 
domicil  or  character  of  the  corporators  as 
affecting  the  domicil  or  character  of  the  cor- 
poration. It  may  be  that,  where  a  corpora- 
tion is  composed  entirely  of  alien  enemies 
residing  in  an  enemy  country,  a  situation 
will  arise  requiring  the  interposition  of  & 
receiver  or  conservator  to  take  charge  of  the 
corporate  affairs,  because  none  of  the  mem- 
bers can  legally  deal  with  the  corporation 
or  actually  manage  its  affairs;  it  may  be 
that  a  corporation  will  be  unable  to  distrib- 
ute its  profits  for  the  same  reason.  So  long, 
however,  as  a  corporation  created  by  any 
state  still  has  legal  existence,  and  officers  or 
agents  with  authority  to  do  business  or  to 
bring  actions,  it  cannot  be  deprived  of  access 
to  the  courts  for  the  protection  of  its  legal 
rights." 

However  in  The  Hamborn  [19181  P.  (Eng.) 
19,  it  was  held  by  a  prize  court  that  a  Tessel 


flying  the  Dutch  flag  and  owned  by  a  corpora- 
tion which,  although  it  was  registered  in 
Holland,  was  owned  and  controlled  by  German 
subjects,  was  a  German  vessel  and  enemy 
property.  And  see  In  re  W.  Hagelberg  Aktien 
Gesellschaft  [1916]  2  Oh.  (Eng.)  503,  86  U 
J.  Ch.  18,  115  L.  T.  N.  S.  444. 

Ill,  Personal  Liberty, 

In  Gusetu  v.  Date,  17  Quebec  Pr.  95,  which 
was  a  petition  for  a  writ  of  habeas  corpus  by 
an  alien  enemy  and  native  of  Austria  to  have 
the  cause  of  his  detention  as  a  prisoner  of 
war  investigated,  the  court  in  refusing  the 
writ  said:  "The  petitioner  has  not  been  able 
to  obtain  the  consent  of  the  minister  of  jus- 
tice, and  counsel  for  the  latter  appeared  be- 
fore me  and  opposed  the  application  for  the 
writ.  During  the  existence  of  the  war  the 
courts  should  not  be  called  upon  to  do  any- 
thing which  mi^ht  in  any  way  interfere  with 
the  actions  of  those  specially  diarged  with  the 
safety  of  the  country.  Considerations  of  pub- 
lic welfare  must  override  everything  else. 
The  registrar  had  jurisdiction  to  intern  the 
petitioner  and  his  judgment  as  to  the  neces- 
sity of  the  internment' is  not  subject  to  review 
by  the  courts  without  the  consent  of  the 
minister  of  justice.  It  was  so  held  by  Mere- 
dith, G.  J.,  Re  Beranek,  33  Ont.  L.  Rep.  139, 
and  I  concur  in  his  interpretation  of  the  law 
governing  this  matter.  Another  fatal  objec- 
tion to  the  application  is  that  no  habeas  cor- 
pus lies  for  an  alien  enemy  who  is  a  prisoner 
of  war.  On  his  own  showing  the  petitioner 
is  an  alien  enemy  interned  as  a  priscmer  of 
war,  because  in  the  judgment  of  the  authori- 
ties charged  with  the  preservation  of  the 
security,  defense,  peace,  order  and  welfare 
of  Canada,  it  is  not  consistent  with  the  public 
safety  that  he  should  be  allowed  at  large. 
An  alien  enemy  has  no  rights  under  the 
Common  Law  of  England  and  the  writ  of 
habeas  corpus  is  a  prerogative  writ  by 
which  the  king  has  a  right  to  inquire  into  the 
causes  for  which  any  of  his  subjects  are 
deprived  of  their  liberty." 

The  power  of  the  president  to  order  the 
internment  of  a  resident  alien  enemy  (Rev. 
St.  §  4067,  1  Fed.  St.  Ann.  2d  ed.  364)  is 
entirely  independent  of  the  power  given  to  the 
United  States  courts  to  apprehend  and  conflne 
alien  enemies  (Rev.  St.  §  4069,  1  Fed.  Stat. 
Ann.  2d  ed.  364 )  and  the  exercise  of  the  presi- 
dential power  is  not  open  to  judicial  review. 
Ex  p.  Graber,  147  Fed.  882. 

/F.  Property  Rights, 

1.  In  Geneeax. 

Property  of  alien  enemies  situated  In  the 
jurisdiction  at  the  outbreak  of  war  is  liable 
to   conflseation   by   the   sovereign,   but   this 
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power  is  discretionary  and  not  to  be  exercised 
in  the  interest  of  private  citizens,  and  the 
modern  tendency  is  to  withhold  the  property 
of  the  alien  enemy  if  necessary  and  restore  it 
to  him  at  the  termination  of  hostilities.  The 
Kaiser  Wilhelm  II,  246  Fed.  786;  Matter  of 
Kelly,  101  Misc.  496,  167  N.  Y.  S.  266;  Posselt 
V.  D'Espard,  87  N.  J.  Eq.  671,  100  Atl.  893. 
Thus  in  the  case  last  cited  the  court  said: 
"The  right  of  government  to  confiscate  prop- 
erty of  alien  enemies  and  close  the  doors  of 
its  courts  to  them,  whether  resident  here  or 
elsewhere,  may  be  conceded.  Whether  that 
right  is  to  be  exercised  is  a  matter  of  policy. 
The  modem  trend  is  to  discourage  interfer- 
ence with  property  rights,  whether  of  friends 
or  enemies,  in  time  of  war,  except  so  far  as 
may  be  necessary  to  effectively  accomplish 
the  objects  of  the  war."    « 

In  The  Kaiser  Wilhelm  II,  246  Fed.  786,  a 
libel  by  a  British  corporation  against  a  Ger- 
man corporation  for  repairs  on  a  vessel  which 
pending  an  appeal  from  a  decree  dismissing 
the  libel  was  taken  over  by  the  United  States 
government,  after  the  declaration  of  war  be- 
tween the  United  States  and  Germany,  the 
court  said:  "This  case  is  exceptional  in  its 
situation,  and  calls  for  the  e?cercise  of  that 
range  of  discretion  which  the  broad  powers 
of  a  court  of  admiralty  enable  it  to  exercise. 
Such  broad  powers  and  range  of  discretion 
are,  in  our  judgment,  fittingly  exercised  by 
an  order  which  will  make  due  provision  for, 
first,  giving  the  German  citizen  and  belliger- 
ent an  opportunity  to  litigate  his  rights  if 
relations  with  his  country  are  hereafter  re- 
sumed; second,  providing  for  adjudging,  if 
the  government  hereafter  so  desires,  its  rights 
aifd  liabilities,  if  any,  in  taking  over  libeled 
property  of  the  German  subject;  third,  ad- 
judging hereafter  what  effect  the  taking  of 
this  ship  by  the  government  had  on  the  claim 
of  the  British  lienor,  and  the  further  obliga- 
tion of  the  German  vessel  owner  as  between 
themselves.  In  following  this  course,  and 
protecting  the  unprotected  rights  of  an  absent 
German  citizen  while  this  country  is  at  war 
with  the  Imperial  Government  of  its  country, 
we  are  impelled  by  three  all-sufficient  rea- 
sons: First,  the  innate  sense  of  fairness, 
decency,  and  justice,  which  respects  the 
rights  of  an  enemy;  second,  the  broad  prin- 
ciples of  international  intercourse,  which 
leads  courts  and  nations  that  believe  In  inter- 
national rights,  to  be  the  more  careful  to 
observe  them  toward  belligerents;  and  lastly, 
because  the  awarding  to  this  German  citizen 
with  whom  our  country  is  at  war,  the  careful 
preservation  until  times  of  peace  of  its  rights 
is  in  line  with  those  high  ideals  of  Anglo- 
Saxon  justice  which  led  the  British  courts 
years  ago,  in  Ex  p.  Boussmaker,  18  Ves.  Jr. 
71,  decided  in  1806,  to  allow  the  claim  of  an 
alien  enemy  to  be  proved  in  time  of  war 
and  the  dividends  held  bv  the  British  court 


until  peace.  Indeed,  the  fact  that  oar  coun- 
try is  now  at  war  with  Germany  is  all  the 
more  reason  why  this  court  should  most 
scrupulously  award  to  this  G«rman  citizen 
those  international  and  equitable  rights  which 
no  fair-minded  people  ever  deny  even  to  their 
enemies  in  timea  of  war." 

In  Matter  of  Kelly,  101  Misc.  495,  167 
N.  Y.  S.  266,  in  holding  that  a  fund  remaining 
in  the  hands  of  a  public  administrator  for 
distribution  and  which  belongs  to  alien  ene- 
mies should  be  withheld  during  the  exist- 
ence of  the  war  between  the  United  States  and 
Germany  because  of  the  right  of  the  United 
States  during  war  to  appropriate  any  prop- 
erty of  an  alien  enemy,  the  court  said:  "The 
fund  remaining  in  the  hands  of  the  public 
administrator  for  distribution  belongs  to 
subjects  of  the  onpire  of  Germany.  It  is 
the  obvious  duty  of  the  accountant  not  to 
pay  this  fund  to  the  persons  who  in  times  of 
peace  would  be  entitled  to  the  same.  The 
right  of  the  United  States  during  the  exist- 
ence of  the  present  war  to  appropriate  any 
property  on  an  alien  enemy  is  a  continuing 
right,  and  it  imposes  upon  persons  having 
control  or  possession  of  such  property  the 
duty  of  withholding  the  same  from  the  enemv, 
in  order  that  the  property  at  all  times  may  be 
immediately  available  to  the  government,  if  it 
shall  assert  a  right  to  its  possession.  It  is 
necessary  that  between  enemies  in  arms  laws, 
so  far  only  as  they  affect  private  rights, 
shall  hold  their  peace;  but  these  rights  are 
not  to  be  extinguished.  Subject  to  the  just 
demands  of  the  government,  they  remain  in 
force,  but  suspended.  Hence  it  is  the  duty 
of  this  court  to  make  its  decree  in  recogni- 
tion of  the  obligation  of  an  accounting  party 
to  legatees  or  distributees,  though  aliens: 
but  it  has  the  higher  duty  to  see  that  the 
republic  takes  no  harm  from  such  decree. 
This  was  the  law  before  the  enactment  of  the 
Trading  with  the  Enemy  Act  of  October  6, 
1917,  the  provisions  of  which  only  confirm  the 
law  of  nations  in  that  regard  and  define  the 
methods  by  which  it  may  be  made  operative. 
In  this  case,  as  in  others  of  like  character, 
this  court  will  decree  that  payments  duo  to 
the  subjects  of  Germany  or  of  any  of  its  allies 
shall  be  made  either  at  the  end  of  the  war  to 
the  alien  himself,  or,  in  the  meantime,  to 
the  duly  constituted  authority  of  the  United 
States  entitled  to  receive  the  icime.'' 

In  Fabry  v.  Finlay,  60  Quebec  Super.  Ct. 
14,  it  was  held  that  a  German  alien  enemy 
who  after  having  been  confined  as  a  prisoner 
of  war  is  released  on  parole,  recovers  all  of 
his  civil  rights  and  may  effectively  transfer 
a  credit  in  view  of  a  proclamation  protecting 
alien  enemies  who  peaceably  pursue  their 
ordinary  occupation  and  conform  to  law. 

In  England  it  has  been  held  that  under  the 
trading  with  the  enemy  amendment  act  the 
board  of  trade  has  power  to  prevent  an  Eng- 
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lish  company  from  transferring  its  business 
to  a  Swiss  company  whose  shareholders  would, 
assuming  the  Swiss  law  to  be  the  same  as 
the  English  law,  be  able  to  transfer  their 
shares  to  alien  enemies.  In  re  Aramayo 
Francke  Mines  [1917]  1  Ch.  461,  86  L.  J. 
Ch.  225,  116  L.  T.  N.  8.  54,  [1917]  W.  N. 
36,  33  Times  L.  Rep;  176. 

The  taking  of  the  inventory  of  the  prop- 
erty of  the  community  heretofore  existing  be- 
tween the  parties  will  not  be  suspended  on 
the  ground  that  the  defendant  is  an  interned 
enemy.     Swail  v.  Trieber,  19  Quebec  Pr.  428. 
In  Siemund  v.  Schmidt,  168  N.  Y.  S.  935,  the 
defendant  moved  for  an  order  to  stay  the 
trial  of  the  action  on  the  ground  that  it  was 
brought  in  behalf  of  an  alien  enemy  who  was 
a  partner  of  the  plaintiff  in  a  firm  which 
had  loaned  the  defendant  the  money  to  re- 
cover  which   the   action   was  brought.     The 
court   in  holding  that  the  motion   must  be 
denied    said:      "From    the    affidavit    of    thb 
plaintiff  in  opposition  to  the  motion,  it  ap- 
pears that  he  is  a  citizen  of  the  United  States 
of  America  and  that  he  was  a  member  of  the 
firm  in  question,  that  a  dissolution  took  place 
in  the  fall  of  1914,  and  that  he  took  over  all 
the  assets  and  liabilities  of  the  copartnership 
then  existing  in  the  United  States,  and  par- 
ticularly in  the  city  and  state  of  New  York. 
These  averments  as  to  the  dissolution  and  the 
assignment,  the  bona  fides  of  which  are  not 
questioned,  took  place  long  before  the  friendly 
relations  between  the  United  States  of  Amer- 
ica and  the  empire  of  (Germany  were  termin- 
ated, so  that  the  case  of  Rothbarth  v.  Herz- 
feld,  179  App.  Div.  865,   167  N.  Y.  8.  199, 
in  my  opinion  has  no  application.     In  that 
case  the  court  said:  'The  law  is  well  settled 
that  an  alien  enemy,  resident  in  the  enemy's 
country,  cannot  during  the  war  prosecute  an 
action  in  our  courts.'    It  appears  from  that 
opinion  that  none  of  the  plaintiffs  were  citi- 
zens of  the  United  States,  but,  on  the  con- 
trary, two  of  the  three  plaintiffs  were  sub- 
jects of  the  German  Empire,  and  the  third, 
while  a  subject  of  that  empire,  resided  in  the 
city  of  London,  England — clearly  a  different 
state  of  facts  than  appear  in  this  action.    To 
act  summarily  here  in  the  light  of  the  facts 
would  in  effect  be  to  penalize  the  plaintiff, 
an  American  citizen,  for  having  been  a  mem- 
ber of  a  firm  in  which  his  copartner  long 
after  became  an  aiien  enemy.     The  Trading 
with   the   Enemy   Act*   approved   October   6, 
1917,  draws  clear  distinction  in  its  definition 
of  the  words  'enemy*  and  *air  of  enemy,*  show- 
ing that  only  a  nonresident  of  the  United 
States,  who  is  a  subject  of  a  country  at  war 
with  the  United  States  or  of  an  allied  coun- 
try at  war  with   the  United  States,  comes 
within  the  prohibition  of  that  act.     See  sub- 
division   'b,*    section    7,    Trading    with    the 
Enemv  Act."    See  also  Rex  v.  Board  of  Trade. 


34  R.  P.  C.  (Eng.)  241,  33  Times  L.  Rep.  316; 
In  re  Raphael  [1916]  W.  N.  386,  61  Sol.  J. 
99. 

2.  Custodian  of  Enemy  Pbopebty. 

The  English  Trading  with  the  Enemy 
Amendment  Act  of  1914  provides  for  a  cus- 
todian of  enemy  property  in  order  to  prevent 
the  payment  of  money  to  persons  resident  or 
carrying  on  business  in  an  enemy  country. 
Caro  V.  Vermont,  116  L.  T.  N.  S.  686,  [1917] 
W.  N.  225,  33  Times  L.  Rep.  461;  Kupfer  v. 
Kupfer,  60  Sol.  J.  221;  Tingley  v.  MUller, 
reported  in  full,  post,  this  volume  at  page  726. 

Under  the  provisions  of  the  trading  with 
the  enemy  amendment  act  authorizing  the 
board  of  trade  to  require  a  business  carried 
on  in  whole  or  mainly  for  the  benefit  of  alien 
enemies  to  be  wound  up,  the  board  of  trade 
may  clothe  the  controller  appointed  to  wind 
up  such  a  business  with  power  to  sue  in  the 
name  of  the  enemy.  Caro  v.  Vermont,  116 
L.  T.  N.  S.  686,  [1917]  W.  N.  225,  33  Times 
L.  Rep.  461. 

So,  where  the  affairs  of  a  company  in  Aus- 
tralia were  brought  to  a  standstill  by  virtue 
of  a  declaration  of  the  attorney-general  under 
the  Trading  with  the  Enemy  Act  of  Aus- 
tralia that  the  company  was  controlled  by 
or  for  the  benefit  of  nonresident  alien  ene- 
mies it  was  held  that  leave  to  appeal  to  His 
Majesty  in  council  ought  not  to  be  granted. 
The  Welsbach  Light  Co.  v.  Australia,  33 
Times  L.  Rep.  382. 

F.  Contract  Rights, 

1.   CAPACmr  TO  CONTBACT. 

All  intercourse  with  alien  enemies  which 
is  inconsistent  with  a  state  of  war  between 
the  two  countries  is  prohibited.  Fritz 
Schultz  Jr.  Co.  V.  Raimes,  100  Misc.  697,  166 
N.  Y.  S.  667.  And  see  cases  cited  in  the  fol- 
lowing subdivision   of  this  note« 

2.  Rights  and  LiABii.rnES  with  Respbot  to 
PfiB-ExisTiNQ  Contract. 

a.  Debt, 

Debts  due  an  alien  enemy  are  not  confis- 
cated for  the  benefit  of  the  debtor.  Rothbarth 
V.  Herzfield,  100  Misc.  470,  166  N.  Y.  S.  744, 
wherein  the  court  said  on  motion  to  dismiss 
the  complaint  on  the  ground  of  the  residence 
of  the  plaintiff  in  an  enemy  country:  "A  • 
state  of  war  has  never  been  held  to  confiscate 
a  debt  owing  by  a  resident  to  a  nonresident 
citizen  of  an  enemy  country.  It  may  suspend 
the  remedy  of  collection  through  our  courts, 
or  prohibit  the  transmission  of  the  proceeds 
to  the  enemy  country,  but  this  is  to  prevent 
giving   aid   to   the   enemy   country  through 
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sending  resources  to  its  citizens,  and  not  to 
enable  the  resident  debtor  to  repudiate  his 
liabilities.  In  a  case  like  the  present,  where 
some  of  the  real  parties  in  interest  may  be 
unaffected  by  the  disability,  the  most  that  the 
defendants  can  ask  for  is  that  the  question 
of  how  the  judgment  herein  shall  provide 
that  the  interests  of  our  country  shall  not 
be  affected  adversely  may  be  presented  by 
proper  pleading  and  examined  and  determined 
upon  evidence.  That  the  questions  of  law 
will  be  properly  determined  by  the  learned  ref- 
eree may  be  assumed,  and  in  any  event  the 
defendants  will  have  as  full  an  opportunity 
to  present  their  contention  before  him  as  they 
can  by  application  to  the  court  at  special 
term." 

It  would  seem  that  in  England  debts  be- 
tween alien  enemies  do  not  cease  to  bear 
interest  during  the  war  although  an  alien 
enemy  cannot  ^iforce  the  payment  of  interest 
until  the  termination  of  hostilities.  Thus  in 
Stevenson  v.  Aktiengesellschaft  FUr  Garton- 
nagen-Industrie  [1017]  1  K.  B.  842,  86  L. 
J.  K.  B.  616,  115  L.  T.  N.  S.  694,  33  Times 
L.  Rep.  84,  61  Sol.  J.  146,  the  court  said:  "A 
debt  which  by  law  carries  interest,  and  which 
is  owing  to  an  enemy  does  not  cease  to  carry 
interest  by  reason  of  the  war,  although  the 
enemy  cannot  enforce  payment  until  the  re- 
turn of  peace.  If  the  principal  of  the  debt 
is  not  confiscated,  why  should  the  interest 
be  confiscated?" 

In  Be  Fried  Rrupp  Actien-Gesellschaft 
[1917]  2  Ch.  188,  a  summons  by  "Messrs. 
Krupp,"  German  subjects,  to  vary  a  mas- 
ter's certificate  by  "disallowing  interest 
which  he  has  certified  to  be  due  and  pay- 
able to  J.  Wild  &  Co.,  the  respondents 
to  this  summons,  in  respect  of  moneys  which 
are  certified  to  be  due  to  them  under  a 
contract  between  themselves  and  Messrs. 
Krupp."  The  contract,  it  was  agreed  was 
to  be  interpreted  by  Overman  law.  The 
dates  for  payment  of  the  moneys  payable 
thereunder  by  Messrs.  Krupp  were  either  fixed 
by  the  terms  of  the  contract  itself  or  they 
were  capable  of  being  so  fixed.  It  was  fur- 
ther agreed  that  under  the  German  law  in- 
terest on  such  payments  from  the  dates  which 
were  so  fixed,  or  capable  of  being  so  fixed,  ran 
at  the  rate  of  five  per  cent  per  annum.  It 
appeared  that  a  German  ordinance  was  passed 
after  war  was  declared  between  England  and 
Germany  which  (as  translated)  provided  as 
follows:  "Paragraph  1  forbade  transmission 
*  of  funds  to  'Great  Britain  and  Ireland  or 
to  the  British  Colonies  and  foreign  posses- 
sions.' Paragraph  2 :  "The  date  for  the  satis- 
faction of  any  claims  relating  to  property 
which  either  have  already  arisen  or  will  arise 
in  the  future  in  favor  of  persons  or  corpo- 
rate bodies  having  their  domieil  or  principal 
place  of  business  in  any  of  the  areas  specified 
in  paragraph  1  is  to  be  deemed  postponed 


until  further  notification  as  from  July  31, 
1914,  or  if  the  date  for  aatisfa^ticm  is  a  lat^ 
date  as  from  that  date.    No  interest  can  be 
claimed  in  respect  of  the  period  during  which 
the  postponement  continues.     All  legal  con- 
sequences  which   according   to   the  existing 
rules  of  law  have  arisen  by  reason  of  the  fail- 
ure to  satisfy  any  such  claim  between  July 
31,   1914,  and  the  date  of  the  coming  into 
force  of  this  ordinance  are  to  be  treated  as 
if  they  had  not  arisen.     The  postponement 
operates   also   against   any   assignee  of  the 
claim  unless  the  assignment  was  made  be- 
fore July   31,   1914,  or   in  the  case  of  the 
assignee  being  domiciled  or  having  his  prin- 
cipal place  of  business  within   the  German 
Empire  before  the  coming  into  force  of  this 
ordinance.     A  person  entitled  to  a  right  of 
subrogation  by  reason  of  having  himself  sat- 
isfied the  claim,  is  deemed  to  be  in  the  same 
position  as  an  assignee.' "    In  holding  that  the 
ordinance   would   not   be   recognized   by  the 
English  courts  Younger,  J.,  said:  **It  appears 
to  me  impossible  that  any  court  in  this  coun- 
ti*y  can  recognize  a  German  ordinance  of  this 
description,  and  there  is,  I  think,  a  choice  of 
grounds  on  which  refusal  to  do  so  can  prop- 
erly be  based.    It  may,  I  think,  first  of  all  be 
said  that  such  an  ordinance  as  this  is  no 
part  of  the  general  German  law,  by  which 
the  parties  to  this  contract  alone  agreed  to 
be  bound.     And  even  if  such  an  ordinance 
must  be  treated  as  part  of  that  law,  it  may, 
I  think,  properly  be  held  that  no  such  essen- 
tially one-sided  development  of  the  system 
could  have  been  within  the  contemplation  of 
either  party  to  the  contract  at  the  time  when 
they  entered  into  it  and  agreed  that  their 
rights  thereunder  were  to  be   r^;ulated  by 
German  law.     But,  further,  this  ordinance, 
with   its  marked   bias  in  favor  of  German 
nationals  as  against  British  subjects,  can,  in 
my  opinion,  create  in  this  country  no  dis- 
ability upon  a  person  against  whom  its  pro- 
visions are  directed,  and  the  language  of  Lord 
Ellenborough  in  Wolff  v.  Oxholm,  6  M.  &  S. 
92,  may,  with  the  necessary  modifications, 
justly  be  applied  to  it,  so  far  as  it  operates 
to  extinguish  all  German  liability  for  conven- 
tional  interest,   as  being  one  which  is  not 
conformable  to   the   usage   of   nations,  and 
which,  therefore,  Messrs.  Wild  could  not  ex- 
pect,  and   which   neither  they   nor  we  are 
bound  to  regard.    Whatever  ground  of  deci- 
sion is  chosen,  it  1%  I  think,  clear  that  in  this 
oourt  Messrs.  Wild's  debt  carries  interest  un- 
affected by  the  ordinanoe,  and  that  accord- 
ingly this  summons  mnat  be  dismiBsed." 

Insuranee  policies  on  the  life  of  an  alien 
which  contain  a'  covenant  on  the  part  of  the 
insurer  to  pay  the  premiums  from  year  to 
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year,  and  which  have  been  assigned  and 
mortgaged  to  the  company  to  secure  a  loan, 
are  not  avoided  by  the  insured  becoming 
an  alien  enemy,  although  his  rights  are 
suspended  during  the  war,  so  ^at  the  re- 
ceipt of  premiums  by  the  company  is  not 
unlawful  intercourse  with  the  emeny  and 
on  payment  of  the  amount  due  under  the 
mortgage  by  a  surety,  the  surety  will  be  en- 
titled to  an  assignment  of  the  policies  with- 
out reservation  in  accordance  with  the  terms 
of  a  proviso  for  redemption.  Seligman  v. 
Eagle  Ins.  Co.  [1917]  1  Ch.  619,  [1917]  W. 
N.  65,  [1917]  W.  C.  &  Ins.  Cas.  175. 

c.  Partnership, 

In  Stevenson  v.  Aktiengesellschaft  Fftr 
Gartonnagen-Indnstrie  [1917]  1  K.  B.  842, 
86  L.  J.  K.  B.  516,  116  L.  T.  N.  S.  594,  33 
Times  L.  Rep.  84,  61  Sol.  J.  146,  it  was  held 
that  a  partnership  between  an  English  limited 
company  and  a  German  company  was  deter- 
mined by  the  war  between  England  and  Ger- 
many, but  that  the  English  partner  was  not 
entitled  to  purchase  the  German  partner's 
share  at  a  valuation,  or  to  take  it  upon  pay- 
ing its  value,  and  that  a  judgment  that  the 
defendants  (the  German  partners)  were  not 
entitled  to  any  of  the  profits  of  or  Interest 
in  the  capital  of  the  partnership  which  in- 
cluded the  German  partner's  share  of  the 
assets  since  the  dissolution  by  the  war  was  er- 
roneous. 

d.  Patent. 

In  England  by  statute  where  the  person  en- 
titled to  the  benefit  of  a  patent  is  an  alien 
enemy  his  patent  rights  may  be  suspended  and 
license  granted  to  other  persons  to  make  and 
use  the  inventions  patented.  Thus  where  the 
person  "entitled  to  the  benefit"*  of  a  patent 
was  a  German  alien  enemy  the  fact  that  prior 
to  the  war  between  England  and  Germany  a 
license  to  use  the  patent  in  England  had  been 
granted  to  British  subjects  did  not  deprive 
the  board  of  trade  of  its  statutory  power 
to  make  rules  and  to  suspend  the  patent 
and  grant  a  Jieense  to  other  persons  to 
make  and  use  the  inventions  in  accordance 
with  the  terms  of  the  license.  British  Assoc, 
etc.  V.  Forster,  116  L.  J.  N.  S.  433.  86 
L.  J.  Cb.  489,  [1917]  W.  N.  143,  33  Times 
L.  Rep.  314,  61  Sol.  J.  430,  34  R.  P. 
C.  217.  See  also  British  Assoc,  of  Glass 
Bottle  Manufacturers  v.  Forster  [1917]  W. 
N.  22,  61  Sol.  J.  218,  33  Times  L.  Rep.  163. 

However,  where  a  petition  for  revocation  of 
a  patent  is  presented  against  the  grantee  the 
fact  that  he  is  an  alien  enemy  does  not  de- 
prive him  of  his  right  to  appl^  under  the 
statute  to  amend  the  patent  by  way  of  dis- 
claimer. In  re  Stahlwerk  Becker  Aktien- 
gesellschaft'B  Patent   [1917]    2  Ch.  272,   33 


Times  L.  Rep.  339,  [1917]  W.  N.  164,  61  6oL 
J.  479. 

e.  Trutt. 

In  Vorhaus  v.  City  Nat.  Securities  Co.  167 
N.  Y.  S.  736,  the  court  in  holding  that  a  state 
of  war  did  not  cancel  a  trust  said:  "This 
action  is  brought  to  recover  $11,879.88  for 
money  had  and  received.  The  answer  admits 
the  receipt  of  the  money,  but  alleges  that 
the  same  was  received  under  an  agreement  in 
writing  wherein  the  plaintiff  constituted  the 
defendant  as  trustee  to  receive  and  dispose  of 
certain  personal  property,  the  proceeds  to  be 
paid  as  follows:  First.  $1,800  to  the  plain- 
tiff for  services  in  the  sale  of  the  property. 
Second.  To  pay  plaintiff's  attorney  at  Leip- 
zig, Germany,  lliird.  To  carry  out  any  com- 
promise made  with  plaintiff's  creditors  and 
confirmed  by  the  Leipzig  bankruptcy  court. 
In  the  event  that  the  Leipzig  receiver  in  bank- 
ruptcy shall  not  approve  the  compromise,  the 
trust  shall  cease,  and  the  defendant  agrees  to 
reassign  to  the  plaintiff  all  of  the  property 
held  by  it.  The  answer  further  alleges  that 
the  proposed  compromise  was  rejected  by  the 
assignee,  and  that  the  plaintiff  did  not  de- 
mand a  reassignment,  but  reaffirmed  the 
agreement  and  continued  negotiations  with 
the  assignee  for  the  settlement  of  the  claims 
of  the  European  creditors,  and  that  plaintiff 
made  an  offer  in  writing,  but  by  reason  of  the 
state  of  war  between  this  country  and  Ger- 
many the  defendant  is  unable  to  ascertain  if 
any  action  has  been  taken  by  the  European 
creditors.  A  motion  is  now  made  for  judg- 
ment on  the  pleadings.  The  agreement  created 
a  trust,  and  the  defendant  was  required  to 
preserve  it  until  the  rejection  by  the  foreign 
assignee  of  the  proposed  compromise.  There 
is  no  dispute  that  such  compromise  was  re- 
jected, and  the  plaintiff  was  then  entitled  to 
a  return  of  the  property;  he  made  no  such 
demand  and  continued  negotiations,  thus  con- 
tinuing the  defendant  as  trustee.  The  con- 
tention of  the  plaintiff  that  a  state  of  war 
cancels  the  trust  is  untenable;  the  operation 
thereof  is  suspended  only.  The  authorities 
cited  on  plaintifi^s  brief  have  reference  to 
commercial  intercourse  between  citizens  of 
this  country  and  those  who  reside  and  do 
business  in  the  enemy  country.  The  trust  was 
executed  in  this  city,  and  the  parties  are 
residents  thereof.'' 

In  the  case  of  In  re  Amsinck,  ljS9  N.  Y.  S. 
336,  the  court  said:  '^his  is  an  application 
for  the  appointment  of  a  substituted  trustee, 
the  sole  surviving  trustee,  Adolph  Paven- 
stadt,  having  been  interned  by  the  United 
States  government  as  a  dangerous  alien 
enemy  at  Fort  Oglethorpe,  Ga.  His  intern- 
ment will,  of  course,  prevent  the  trustee  from 
acting,  but  it  does  not  render  him  incompetent 
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within  the  meaning  of  the  statute.  The 
trustee  has  not  resigned,  nor  has  he  been  re- 
moved from  office,  and  under  the  circum- 
stances the  application  must  be  denied.  Sec- 
tion 2638,  C.  C.  P.  The  English  courts  and 
our  own  Federal  courts  generally  suspend  pro- 
ceedings against  enemy  aliens  during  the  war, 
but  the  rule  has  no  strict  reference  here." 

VI.  Legal  Remedies, 

1.  Bt  Alihn  Enemy. 

ft.  Ca/pacity  to  Sue. 

(1)   Nonresident  Alien. 

As  a  general  rule  a  nonresident  alien 
enemy  cannot  sue  in  the  courts  of  the  country 
with  which  his  own  country  is  at  war,  and 
his  right  of  action  is  suspended  until  the  close 
of  the  war.  Halsey  v.  Lowenfeld  [1916]  2 
K.  B.  (Eng.)  707,  85  L.  J.  K.  B.  149,8,  115 
L.  T.  N.  S.  617,  32  Times  L.  Rep.  709,  L.R.A. 
1917C  644;  Candilis  v.  Victor  [1916]  W.  N. 
( Eng. )  424 ;  Newman  v.  Bradshaw,  22  British 
Columbia  420,  33  West  L.  Rep.  945,  28 
Dominion  L.  Rep.  769;  Dangler  v.  Hollinger 
Gold  Mines,  34  Ont.  L.  Rep.  78,  8  Ont.  W. 
N.  398,  23  Dominion  L.  Rep.  384;  Canada 
Stewart  Co.  v.  Perih,  17  Quebec  Pr.  291; 
Canadian  Stewart  Co.  v.  Perih,  25  Quebec  K. 
B.  158;  Speidel  v.  N.  Barstow  Co.  243  Fed. 
621;  Taylor  v.  Albion  T^umber  Co.  (Cal.)  168 
Pac.  348 ;  Rothbarth  v.  Herzf eld,  166  N.  Y.  S. 
744 ;  Rothbarth  v.  Herzf  eld,  167  N.  Y.  S.  199 ; 
Panne  v.  Soler,  167  N.  Y.  S.  901;  Nord 
Deutsche  Ins.  Co.  v.  John  L.  Dudley  Jr.  Co. 
169  N.  Y.  8.  303.  Thus  in  Halsey  v.  Lowen- 
feld, supra,  an  alien  enemy  resident  in  Aus- 
tria was  sued  for  rent  under  a  lease  grant- 
ed before  the  war.  In  holding  that  he  could 
not  enforce  his  right  to  indemnity  against 
his  liability  for  rent  given  on  his  assign- 
ment of  the  lease  Lord  Reading,  C.  J.,  said: 
"This  brings  me  to  the  next  point,  namely, 
whether  the  defendant  can  enforce  his  claim  to 
indemnity  by  a  third  party  notice.  The  ob- 
jection taken  is  that  he  cannot  become  'actor' 
in  proceedings  in  the  king's  courts,  and  that 
he  must  be  regarded  as  a  plaintiff  in  an  action 
seeking  a  remedy  against  the  third  party  who 
must  be  regarded  as  a  defendant.  Ridley,  J. 
has  upheld  this  objection,  and  I  come  to  the 
same  conclusion.  This  point  turns  entirely 
upon  the  interpretation  of  the  language  of  the 
Judicature  Act  1873,  s.  24,  subs.  3,  in  ref- 
erence to  third  party  notice:  'and  every  per- 
son served  with  any  such  notice  shall  thence- 
forth be  deemed  a  party  to  such  cause  or  mat- 
tej,  with  the  same  rights  in  respect  of  his 
defense  against  such  claim,  as  if  he  had  been 
duly  sued  in  the  ordinary  way  by  such  de- 
fendant.' The  right  of  the  defendant  to  bring 
a  third  party  into  an  action  to  which  he  was 


not  a  party  was  given  in  order  to  enable  the 
defendant  to  pursue  his  remedy  for  indemnity 
in  the  action  in  which  it  was  sought  to  make 
him  liable  to  the  plaintiff,  but  although  the 
third  party  thus  becomes  a  party  to  the 
cause,  his  rights  in  respect  of  his  defense 
against  a  claim  for  indemnity  are  presened 
to  him  and  are  to  be  treated  as  if  in  an  action 
brought  against  him.  If  the  alien  enemy  had 
brought  a  separate  action  against  the  third 
party,  one  of  the  answers  would  have  been, 
as  it  is  now,  that  the  alien  enemy  could  not 
sue  during  the  war.  We  must  decide  accord- 
ing to  the  words  of  the  statute,  which  are 
plain,  and  therefore  we  must  regard  the  third 
party  claim  for  this  purpose  as  a  separate 
action  by  the  defendant,  with  the  inevitable 
result  that  the  defendant's  third  party  claim 
fails." 

In  Newman  v.  Bradshaw,  22  British  Col- 
umbia 420,  28  Dominion  L.  Rep.  767,  33  West 
L.  Rep.  945,  in  holding  that  a  German  sub- 
ject resident  in  the  United  States  could  not 
sue  in  a  Canadian  court,  it  was  said:  "Were 
it  not  for  what  was  said  by-  the  Lord  Chief 
Justice  of  England  (Lord  Reading) in  deliver- 
ing the  judgment  of  the  full  court  of  ap- 
peal in  England,  in  Porter  v.  Fteudenberg 
[1915]  X  K.  B.  875,  84  L.  J.  K.  B.  1001, 
as  to  the  scope  of  the  phrase  'alien  enemy'  as 
used  in  the  proposition  that  an  alien  enemv 
cannot  sue  in  a  British  court,  I  should  hare 
no  hesitation  in  saying  that  a  German  sub- 
ject by  birth  living  in  the  United  States  and 
not  naturalized  there,  is  debarred  while  the 
war  lasts  from  seeking  redress  in  a  Canadian 
court  by  a  rule  of  law  of  long  standing  and 
undoubted  authority.  Much  of  what  was  said 
in  Porter  v.  Freudenberg  was  obiter,  but  it 
was  a  deliberate  examination  of  and  pro- 
nouncement ^upon  the  general  principles  which 
govern  in  cases  where  alien  enemies  are 
parties  plaintiff  or  defendants,  to  litigation  in 
British  courts.  So  that  if  there  were  a  pro- 
nouncement upon  the  very  point  now  before 
me  I  should  think  it  my  duty  to  bow  to  the 
view  expressed  by  such  an  august  tribunal. 
But  on  a  careful  study  of  the  judgment  I  am 
convinced  that  it  does  not  lay  dovm  any  such 
proposition  as  that  residence  in  a  neutral 
country  by  a  natural-bom  German  takes  him 
out  of  the  category  of  alien  enemy  to  the 
King  of  England.  The  judgment  deals  with 
the  enlargement  of  the  ambit  of  the  term 
'alien  enemv'  so  as  to  include  those,  even 
British  subjects,  who  choose  to  signify  their 
identification  with  the  German  cause  bv  tak- 
ing  up  or  continuing  their  residence  in  Ger- 
many. But  as  I  read  the  judgment  the  other 
side  of  the  question  is  not  touched.  I  think 
therefore  I  am  free  to  follow  what  I  have 
termed  a  long  line  of  clear  authority  that  the 
only  exception  to  the  rule  that  an  alien  enemy 
by  birth  can  have  no  standing  in  a  British 
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court  is  the  case  of  an  alien  residing  upon 
British  soil  under  the  king's  peace.  I  have 
found  nothing  in  decided  cases — and  I  have 
searched  rather  carefully — to  weaken  what 
was  laid  down  hy  Sir  Wm.  Scott  { afterwards 
Lord  Stowell)  in  the  oft-cited  case  of  The 
Hoop,  1  C.  Rob.  165:  'Another  principle  of 
law  forbids  this  sort  of  communication  as 
fundamentally  inconsi&tent  with  the  relation 
at  the  time  existing  between  the  two  coun- 
tries, and  that  is  the  total  inability  to  sus- 
tain any  contract  by  an  appeal  to  the  tribunal 
of  the  one  country  on  the  part  of  the  subjects 
of  the  other.  .  .  .  The  peculiar  law  of  our 
own  country  applies  this  principle  with  great 
rigour.'  And  speaking  of  the  high  court  of 
admiralty,  he  adds:  'No  man  can  sue  therein 
who  is  a  subject  of  the  enemy  unless  under 
peculiar  circumstances  that  pro  hac  vice  dis- 
charge him  from  the  character  of  an  enemy, 
such  as  his  coming  under  a  flag  of  truce,  a  car- 
tel, a  pass,  or  some  other  act  of  public  author- 
ity that  puts  him  in  the  king's  peace.  But 
otherwise  he  is  totally  exlez.'  How  complete- 
ly war  cuts  off  all  intercourse,  commercial  or 
otherwise,  between  the  subjects,  respectively, 
of  the  states  at  war  is  emphasized  in  the  re- 
cent judgment  of  the  president  of  the  admir- 
alty division  (Sir  Samuel  Evans)  in  The 
Panariellos  [1915]  84  L.  J.  P.  140,  and  this 
judgment  was  adopted  by  the  court  df  appeal 
in  Robson  v.  Premier  Oil,  etc  Line  Co. 
[1915]  84  L.  J.  Gh.  629,  in  which  it  was  held 
that  an  alien  enemy  cannot  validly  give  a 
proxy  to  a  resident  of  England  to  vote  his 
shares  in  an  English  company.  It  is  not 
necessary  to  discuss  the  earlier  cases,  but  I 
would  point  out  that  in  several  passages  the 
effect  of  residence  in  the  enemy's  state  is  said 
to  be  that  cuch  a  resident  is  to  be  treated  as 
an  alien  enemy  by  birth,  thus  treating  this 
letter  as  the  case  par  excellence  of  exclusion. 
Xationality  therefore  is  prima  facie  one  test 
but  not  the  only  test  of  the  alien  enemy.  In 
the  case  of  an  alien,  resident  here,  subject  by 
birth  of  the  enemy  state,  prima  facie  he  can- 
not sue.  The  only  reason  must  be  that  the 
tie  of  allegiance  to  the  land  of  his  birth  is 
considered  as  a  tie  of  such  strength  as  to 
warrant  the  belief  that  it  would  lead  the 
alien  resident  here  to  do  what  he  could  for 
his  home  land  in  the  war.  If  in  such  case, 
where  this  country  has  control  of  the  person 
of  the  would-be  plaintiff,  a  special  license  is 
necessary,  a  fortiori  in  a  case  such  as  this 
the  presumption  of  desire  to  act  upon  his  al- 
legiance on  the  part  of  the  alien  enemy  rnsi" 
dent  in  a  neutral  country  where  this  country 
has  absolutely  no  control  over  his  actions, 
should  preclude  the  king's  court  from  afford- 
ing such  an  alien  any  assistance  flagrante 
bello.  To  hold  otherwise  is  to  say  that  the 
tie  of  allegiance  when  the  subject  is  abroad 
is  an  idle  fiction." 


In  Speidel  v.  N.  Barstow  Co.  243  Fed.  621, ' 
it  was  held  that  since  a  suit  for  infringement 
of  a  patent  brought  by  partners  asserts  an 
indivisible « right,  where  in  such  suit  two  of 
the  plaintiffs  become  nonresident  alien  enemies 
on  the  declaration  of  war  between  the  United 
States  and  Germany,  but  the  other  two 
partners  were  alien  enemy  residents  and  en- 
titled to  sue,  the  court  would  suspend  the 
suit  and  all  proceedings  therein  during  the 
war  or  until  further  order,  but  could  not  pre- 
serve jurisdiction  by  dismissing  the  bill  with- 
out prejudice  as  to  the  nonresident  plaintiffs. 

In  Canadian  Stewart  Co.  v.  Perih,  17  Quebec 
Pr.  291,  wherein  it  appeared  that  the  respond- 
ent who  was  the  plaintiff  below  was  an  Aus- 
trian subject  resident  in  Galacia  in  the  Aus- 
trian Empire,  and  hence  an  alien  enemy,  it 
was  held  that  the  proceeding  would  be  sus- 
pended until  the  end  of  the  war  in  Europe,.- 
although  it  was  contended  that  being  in  the 
position  of  respondent  the  alien  was  not  an 
"actor."  And  in  the  same  case  it  was  said 
in  the  appellate  court  that  an  Austrian  sub- 
ject resident  in  Galacia  in  the  Austrian 
Empire  is  an  alien  enemy  and  therefore  not 
entitled  to  sue  in  Canada  until  hostilities  are 
ended  between  the  British  Empire  and  Aus- 
tria-Hungary, since  that  would  give  him  the 
assistance  of  the  king  with  whom  he  is  at 
war.  Canadian  Stewart  Co.  v.  Perih,  25 
Quebec  K.  B.  158. 

In  Taylor  v.  Albion  Lumber  Co.  (Cal.)  168 
Pac.  348,  an  administrator's  action  to  recover 
damages  for  death,  the  next  of  kin  being  a 
nonresident  alien  enemy,  the  court  said:  ''In 
the  petition  for  a  hearing  in  this  court  after 
decision  by  the  district  court  of  appeal,  it 
was  suggested  that  the  appeal  must  be  dis- 
missed because  the  mother  of  deceased  is  a 
subject  and  resident  of  Austria-Hungary,  and 
hence,  it  is  claimed,  a  nonresident  alien 
enemy.  An  alien  enemy  is  one  with  whose 
country  the  United  States  is  at  war.  2  Corpus 
Juris,  1043.  The  judgment  appealed  from 
was  given  on  June  11,  1914,  nearly  three 
years  prior  to  the  beginning  of  our  participa- 
tion as  a  belligerent  in  the  present  war,  and 
of  course  the  record  here  shows  nothing  in 
this  behalf.  There  has,  as  yet,  been  no  decla- 
ration by  either  nation  of  a  state  of  war  be- 
tween the  United  States  and  Austria-Hungary , 
our  declaration  being  limited  to  Germany. 
We  may  concede  that  a  state  of  war  may  in 
fact  exist  between  two  nations  without  any 
official  declaration  to  that  effect  bv  either 
nation.  Whether  such  is  the  existing  situa- 
tion as  between  the  United  States  and  Aus- 
tria-Hungary we  do  not  feel  called  upon  to 
determine  on  this  appeal.  Even  if  we  could 
properly  conclude  upon  the  record  and  the 
facts  of  which  we  can  take  judicial  notice 
that  a  state  of  war  does  exist  between  the 
two  governments,  and  that  the  mother  is  a 
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nonresident  alien  enemy  within  the  meaning 
of  the  rule  precluding  actions  and  recoveries 
by  or  for  persons  in  that  class,  a  dismissal  of 
plaintififs  appeal  would  not  be  proper.  Those 
facts  would  not  warrant  a  forfeiture  of  the 
mother's  right  of  action.  The  rights  of  a 
nonresident  alien  enemy  are  simply  suspended 
until  the  cessation  of  hostilities.  See  Hutch- 
inson V.  Brock,  11  Mass.  119.  Also  40  Cyc. 
p  328  and  notes.  A  dismissal  by  us  of  the 
appeal  would  be  in  effect  an  affirmance  of  the 
judgment  against  the  mother,  perpetually 
barring  her  from  pursuing  her  claim.  The 
judgment  against  her  is  erroneous.  It  should 
be  reversed  and  the  cause  remanded  to  the 
lower  court,  where  defendant  will  be  at  liberty 
to  urge  such  objections  in  this  regard,  by 
plea  or  otherwise,  as  it  sees  fit." 

In  Dangler  v.  Hollinger  Gold  Mines,  34 
Ont.  L.  Rep.  78,  8  Ont.  W.  N.  398,  23  Domin- 
ion L.  Rep.  384,  an  action  brought  by  an  ad- 
ministrator under  the  fatal  accidents  act, 
for  the  benefit  of  the  father  and  mother  of 
the  deceased,  who  were  subjects  of  the  Ger- 
man Empire  and  resident  in  Germany,  the 
court  in  holding  that  the  action  must  be  dis- 
missed on  the  ground  that  the  person  for 
whose  benefit  it  was  brought  were  alien 
enemies  said:  "The  administrator  can,  I 
think,  have  no  higher  right  than  those  for 
whom  he  has  brought  the  action.  If  he  had 
failed  for  six  months  to  do  so,  the  parents  of 
the  deceased  man  would  themselves  have  had 
the  right  to  institute  the  action;  but  if  they 
had  done  so,  they  would  have  been  met  with 
what  would  be  a  fatal  defense,  the  plea  that 
they  were  alien  enemies.  This  would  have 
disentitled  them  to  succeed.  If  I  could  see 
my  way  to  do  so,  I  would  prefer  to  make  an 
order  staying  the  action,  for  the  reason  that, 
if  it  is  dismissed,  the  statutory  period  may 
possibly  run  and  so  put  an  end  to  the  action. 
I  think,  hotvever,  X  must  hold  that  the  action 
must  be  dismiased  with  costs." 

In  Candilis  v.  Victon  [1916]  W.  K  (Eng.) 
424,  it  was  held  that  where  two  members  of 
a  plaintiff  firm  were  alien  enemy  subjects 
of  the  Turkish  Empire  and  resident  in  Turkey 
all  proceedings  should  be  stayed  until  the 
termination  of  the  war  between  England  and 
Turkey  or  further  order.  See  also  White  v. 
T.  Eaton  Co.  36  Ont.  L.  Rep.  447,  30  Domin- 
ion L.  Rep.  450,  10  Ont.  W.  N.  91,  wherein 
it  was  contended  that  an  order  staying  all 
proceedings  until  the  termination  of  the  wai 
between  Great  Britain  and  Germany  and 
Austria  was  properly  made  on  the  ground 
that  the  money  sued  for  was  "intended  to  be 
paid  to  alien  enemies."  The  court  said :  "If  it 
had  been  shown  that  the  appellants  were 
merely  agents  for,  and  that  the  money  owing 
by  the  respondents  was  really  owed  to,  a  Ger- 
man or  Austrian  person,  firm  or  corporation, 
it  would  have  been  proper  to  have  stayed  the 


action  during  the  war;  but  that  is  not  shown; 
the  contrary  is  proved." 

However,  the  "administrateur  sequestre"  by 
virtue  of  an  order  of  the  French  court  of  the 
property  of  the  widow  of  a  German  subject 
resident  in  Paris,  who  was  also  the  '*man- 
dataire"  or  agent  of  such  widow,  was  held  to 
be  entitled  to  recover  the  dividends  on  the 
widow's  shares  in  an  English  company  in 
Lepage  v.  San  Paulo  Coffee  Estates  Co. 
[1917]  W.  N.  (Eng.)  216,  33  Times  L.  Rep. 
457,  61  Sol.  J.  612. 

In  Radley  v.  Garber,  50  Quebec  Super.  Ct. 
264,  the  action  was  on  two  bills  of  exchange 
and  costs  of  protest  drawn  by  one  Scballer 
per  Fritz  Janscke  on  the  defendant  and  by 
him  accepted,  and  by  Schaller  indorsed  to  the 
plaintiff.  It  apeared  that  *one  Otto  Schal- 
ler, a  citizen  of  the  United  States,  resident 
in  New  York  city,  was,  under  contract  with 
a  German  manufacturer  of  the  goods  for 
which  the  drafts  sued  on  were  given,  bound 
and  obliged  to  pay  for  the  same,  and  did  be- 
fore the  declaration  of  war  between  Great 
Britain  and  the  German  Empire  settle  and 
pay  for  said  goods."  The  court  dismissed  a 
plea  that  the  plaintiff  was  an  alien  enemy. 

(2)  Resident  Alien. 

It  has  been  held  that  a  resident  alien  enemy 
cannot  during  the  war  prosecute  an  action, 
save  in  exceptional  instances.  Van  Uden  v. 
Burrell  [1916]  8c.  Ct.  Sees.  (Eng.)  391: 
Stumpf  V.  A.  Schreiber  Brewing  Co.  242  Fed. 
80.  But  in  other  cases  it  has  been  held  that 
a  resident  alien  enemy  is  entitled  to  bring 
an  action.  Speidel  y.  N.  Barstow  Co.  243 
Fed.  621;  Amdt-Ober  v.  Metropolitan  Opera 
Co.  169  N.  Y.  8.  304;  Harasymezuk  v.  Mon- 
treal Light,  Heat  and  Power  Co.  26  Quebec  K. 
B.  252.  See  also  Myers  v.  Teller,  7  Ont.  W. 
N.  834. 

In  Amdt-Ober  v.  Metropolitan  Opera  Co. 
supra,  an  action  brought  by  an  opera  singer 
for  an  alleged  breach  of  her  contract  of  em- 
ployment, in  holding  that  resident  subjects 
bf  an  enemy  nation  are  entitled  to  invoke  the 
process  of  our  courts  so  long  as  they  are 
guilty  of  no  act  inconsistent  with  the  tem- 
porary allegiance  which  they  hold  the  conrt 
said:  ''No  limitation  is  placed  upon  the 
freedom  of  resident  subjects  of  a  foreign 
state  with  which  we  are  at  war,  unless  that 
limitation  is  deemed  necessary  to  withhold 
from  that  enemy  the  aid  or  comfort  which 
mav  advance  his  cause.  Mere  technical  or 
arbitrary  rules  are  neither  enacted,  nor, 
when  found  in  ancient  usage,  enforced.  How 
could  our  own  plans  be  served,  or  those  of 
(Germany  defeated  or  impaired,  by  closing 
against  this  plaintiff  the  doors  of  our  courts? 
In  1913,  over  a  year  before  hostilities  com- 
menced, she  and  her  husband  abandoned  the 
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city-  of  Berlin  and  came  to  New  York.  Ske 
came  to  fulfil  tlie  terms  of  a  five-year  con^ 
tract,  executed  in  1911.  She  lute  two  homes 
in  this  state,  one  in  the  city  and  one  in  the 
Adirondacks,  where  their  child  was  born. 
She  has  performed  all  the  duties  required  of 
her  by  the  governments  of  the  United  States 
and  the  state  of  New  York,  and  has  been 
subjected  to  taxes  on  her  income,  as  appears 
from  deductions  withheld  in  the  payment  of 
her  salary  by  the  defendant.  At  the  begin- 
ning of  the  fifth  and  best-paid  year,  she  is 
informed  that,  'owing  to  the  existing  condi- 
tions of  war,  we  can  no  longer  avail  ourselves 
of  your  aerviees.'  Assuming  that  the  rupture 
was  justified,  the  government  cannot  be  •in- 
jured by  a  judgment  to  that  effect." 

In  Harasymczuk  v.  Montreal  Light,  etc.  Co. 
25  Quebec  K.  B.  252,  it  was  said  that  an  alien 
enemy  Austrian  interned  as  being  a  person 
who  has  not  means  sufficient  to  provide  for 
his  subsistence,  and  who  has  committed  no 
crime  against  the  state,  may  sue  in  the  courts 
to  recover  for  the  death  of  a  son. 

In  Posselt  V.  D'Espard,  87  N.  J.  Eq.  571, 
100  Atl.  893,  a  bill  for  the  preservation  of 
the  rights  of  the  complainants  as  stockhold- 
ers in  a  Xew  Jersey  corporation,  and  also  in 
the  interest  of  the  New  Jersey  corporation 
for  the  protection  of  its  rights  against  the 
action  of  the  defendants,  was  brought  by  an 
individual  complainant  who  was  a  subject  of 
Germany,  resident  in  the  United  States,  who 
had  taken  out  his  first  papers,  and  a  German 
corporation  which  was  the  majority  stockhold- 
er and  practically  the  owner  of  the  New 
Jersey  corporation,  in  holding  that  the  suit 
would  not  be  stayed  on  the  ground  that  the 
plaintiffs  were  alien  enemies  the  court  said: 
"The  charge  is  that  the  defendants  have 
deliberately  set  about  to  wreck  the  New  Jer- 
sey corporation.  No  money  decree  is  prayed 
for.  If  I  should  deny  relief  upon  the  ground 
stated  by  the  defendants,  then  the  property  of 
alien  enemies  within  this  country,  acquired 
in  time  of  peace,  may  be  ruthlessly  taken 
away  from  them,  not  by  the  government,  but 
by  individuals,  subject  only  to  the  restraint 
of  criminal  law.  I  am  familiar  of  course  with 
the  very  many  learned  opinions  of  publicists 
of  other  days,  and  also  with  the  opinions  of 
the  Supreme  Oourt  of  the  United  States,  but 
I  think  that  at  this  time  to  attempt  to  con- 
sider them  in  detail  would  unduly  extend  this 
opinion,  and  in  the  view  that  I  take  of  the 
present  situation  would  he  wholly  tmwar- 
ranted.  The  right  of  government  to  confiscate 
property  of  alien  enemies  and  close  the  doors 
of  its  courts  to  them,  whether  resident  here  or 
elsewhere,  may  be  conceded.  Whether  that 
right  is  to  be  exercised  is  a  matter  of  policy. 
The  modem  trend  is  to  discount  isterferettoe 


be  necessary  to  effectively  accomplish  the  ob- 
jects of  the  war.  The  solution  of  the  problem 
now  before  me,  I  think,  is  found  in  the  Presi- 
dent's message  to  Congress,  which  in  view  of 
the  nature  of  its  reception  by  Congress  and 
the  action  of  Congress  under  it  has  become 
the  voice  of  the  ooimtry;  and  the  President's 
proclamation  declaring  a  state  of  war  and  de- 
fining rights  of  residents,  an  official  act  under 
authority  of  Congress.  German  residents 
who  comply  with  needful  regulations  and  who 
properly  conduct  themselves  are  assured  that 
they  will  be  undisturbed  in  the  peaceful  pur- 
suit of  their  lives  and  occupations  and  be  ac- 
corded the  consideration  due  to  all  peaceful 
and  lawabiding  persons,  except  so  far  as  re- 
strictions may  be  necessary  for  their  own  pro- 
tection and  for  the  safety  of  the  United 
States.  To  shut  the  door  of  the  conrt  in 
the  face  of  an  alien  enemy  resident  here  would 
be  a  distinct  violation  of  not  ofily  the  spirit 
but  the  letter  of  this  proclamation.  With 
respect  to  the  alien  enemy  resident  in  Ger- 
many the  situation  is  somewhat  different, 
but  I  think  not  essentially  so.  The  President 
has  very  carefully  distinguished  between  the 
German  government  and  the  German  people, 
and  the  sins  of  that  government  ought  not  to 
be  visited  upon  the  people  except  so  far  as 
the  legitimate  interests  of  the  United  States 
require.  I  am  convinced  that  there  is  no 
interest  of  the  United  States  which  requires 
the  court  in  advance  of  a  definite  command 
by  the  constituted'  authorities  to  refuse  to 
protect,  at  their  instance,  the  rights  of  alien 
enemies  resident  abroad  in  property  in  this 
country.  If  it  be  said  that  this  is  in  conflict 
with  certain  prior  decisions  the  answer  is 
that  the  solution  of  the  question  depends  upon 
public  policy,  and  while  it  is  not  the  function 
of  the  court  to  establish  a  public  policy,  it  is- 
the  function  and  the  duty  of  the  court  to 
determine  as  a  matter  of  ftiet  what  the  policy 
actually  is,  and  it  is  the  policy  of  the  present 
day,  not  that  of  some  years  ago,  that  must 
be  determined.  Tolerance  is  the  keynote  of 
the  President's  proclamation,  and  by  that  1 
am  bound.  If  the  contention  is  made  that  to 
permit  alien  enemies  resident  abroad  to  sue 
in  our  courts  would  be  to  lend  aid  and  com- 
fort to  the  enemy,  I  think  the  answer  is  that 
either  the  court  or  the  government  may  so 
act  as  to  prevent  any  property  coming  into 
the  possession  of  the  enemy.  I  am  unwilling 
to  concede  that  either  the  government  or  the 
courts  are  powerless  to  prevent  aid  and  com- 
fort being  given  to  the  enemy  without  exer- 
cising the  drastic  power  of  refusing  absolutely 
at  the  instanee  of  an  alien  enemy  to  protect 
property  rights  within  this  country.  I  think 
the  doors  of  the  court  are  stiil  open  to  all 


yniik  property  rights,  whether  of  friends  or ;,   persons    who    properly    behave    themselves, 
enemies,  in  time  of  war,  except  so  far  as  may      The  result  is  that  the  motion  to  stay  the 
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prosecution  of  this  cause  on  the  ground  o( 
alien  enemy  will  be  denied." 

In  Nordman  v.  Kayner,  33  Times  L.  Rep. 
(Eng.j  87,  it  appeared  that  the  plaintiff  in 
an  action  for  breach  of  contract  was  an  Al- 
satian of  French  extraction  with  anti-German 
sympathies  and  had  been  released  from  in* 
ternment.  It  was  held  that  a  contract  whereby 
the  plaintiff  became  the  LondoQ  agent  for  the 
defendants  was  not  dissolved  by  the  outbreak 
of  war  nor  was  its  basis  destroyed  by  the  out- 
break of  war  or  the  plaintiff's  temporary  in- 
ternment and  hence  that  the  plaintiff  was 
entitled  to  maintain  the  action. 

(3)  Effect  of  Treaty, 

In  the  treaty  betw^een  the  United  States 
and  Prussia  of  1799  (8  Stat.  112,  7  Fed.  St. 
Ann.  767),  which  was  reaffirmed  by  the  treaty 
of  1828  (8  Stat.  378),  Article  XXUI  pro- 
vides as  follows:  "If  war  should  arise  be- 
tween the  two  contracting  parties,  the  mer- 
chants of  either  country,  then  residing  in  the 
other,  shall  be  allowed  to  remain  nine  months, 
to  collect  their  debts  and  settle  their  affairs, 
and  may  depart  freely,  carrying  off  all  their 
effects,  without  molestation  or  hindrance," 
etc  Article  XXIV  reads  as  follows:  ''And 
it  is  declared,  that  neither  the  pretense,  that 
war  dissolves  all  treaties,  nor  any  other  what- 
ever, shall  be  considered  as  annulling  or  sus- 
pending this  and  the  next  preceding  article; 
but  on  the  contrary  that  the  state  of  war  is 
precisely  that  for  which  they  are  provided, 
and  during  which  th^  are  to  be  as  sacredly 
observed  as  the  most  acknowledged  articles  in 
the  law  of  nature  and  nations."  In  a  case 
involving  this  treaty,  Fritz  Schultz  Jr.  Co. 
V.  Haimes,  99  Misc.  626,  164  N.  Y.  S.  454,  the 
court  said:  "This  court  must  take  judicial 
notice  of  the  public  acts  of  the  United  States 
and  its  several  departments,  and  therefore 
until  this  treaty  is  denounced  as  oonopera- 
tive  it  would  seem  to  confer  upon  alien 
enemies  of  German  nationality,  notwithstand- 
ing the  existence  of  a  state  of  war,  the  right 
to  collect  their  debts  by  whatever  process  or 
remedy  the  United  States  or  its  several  states 
and  territories  afford,  pursuant  to  the  pro- 
visions of  our  Federal  Constitution  that  the 
treaties  of  the  United  States  with  foreign 
powers  shall  be  the  law  of  the  land,  anything 
in  the  constitution  or  laws  of  the  several 
states  to  the  contrary  notwithstanding.  That 
war  dissolves  all  treaties  between  the  con- 
tracting parties  is  a  principle  enunciated  by 
many  of  the  legal  writers  upon  public  law, 
but  as  express  promises  and  engagements  of 
nations  should  be  inviolable,  and  the  duty  of 
the  nation  is  to  take  care  that  she  be  not  en- 
gaged  in   anything  contrary  to  the  dntiei 


which  she  owes  to  herself  and  others,  and  as 
nations  may  in  their  treaties  insert  such 
clauses  and  conditions  as  they  think  proper 
to  make  them  perpetual,  or  temporary,  or 
dependent  upon  certain  events,  it  is  competent 
to  agree  to  abandon  this  principle  of  the  law 
of  nations  and  to  contract  with  a  view  to 
obviate  its  effect.  Although  the  treaty  may 
become  very  oppressive  to  one  of  the  contract- 
ing parties,  it  is  not  thereby  revoked.  Its 
revocation  or  denouncement  requires  a  public 
act  of  which  the  judicial  courts,  executives 
and  legislative  assemblies  must  take  notice." 

(4)   Effect  of  License. 

Ih  Fritz  Schultz  Jr.  Co.  v.  Raimes  &  Co.  99 
Misc.  626,  164  X.  Y.  S.  454,  the  court  said: 
"The  claim  of  the  right  to  confiscate  debts  or 
restrain  or  suspend  the  prosecution  of  the 
remedies  for  the  collection  of  debts  contracted 
by  individuals  ih  time  of  peace  and  which 
remain  due  to  subjects  of  the  enemy  at  the 
declaration  of  war  rests  upon  the  broad  prin- 
ciple that  war  gives  to  the  sovereign  or  state 
full  right  to  take  the  persons  and  conHsoate 
the  property  of  the  enemy  wherever  found, 
and  that,  while  modern  policy  is  more  humane 
and  wise  in  respect  to  mitigation  of  this' rigid 
rule  than  was  that  of  the  ancients,  yet  this 
can  only  affect  the  exercise  of  the  right  and 
does  not  impair  the  right  itself.  But  it  was 
further  held  that  the  question  of  confiscation 
and  prohibition  of  suits  is  for  Congress  by 
special  enactment  and  that  in  the  absence  of 
such  enactment  a  resident  alien  enemy  can 
sue,  especially  in  view  of  the  President's 
proclamation  declaring  a  state  of  war  which 
provides  that  alien  enemies  shall  remain  un- 
disturbed so  long  as  they  conduct  themselves 
in  accordance  with  the  law,  of  which  procla- 
mation judicial  notice  must  be  taken. 

In  Raguez  v.  Montreal  Harbor  Com'rp. 
18  Quebec  Pr.  98,  30  Dominion  L.  Rep.  662, 
it  was  held  that  a  subject  of  Austria  Hun- 
gary, a  state  at  war  with  Qreaf  Britain  and 
Canada,  who  resides  in  the  province  of  Quebec, 
and  has  conformed  to  the  rules  and  regula- 
tions applicable  to  the  subjects  of  enemy  na- 
tions who  reside  in  Canada,  has  the  right  to- 
sue  in  the  tribunals  of  that  province  and  pro- 
ceed to  tinal  judgment,  and  has  the  right 
to  an  immediate  adjudication. 

b.  RiglU   to   Continue   Suit. 

Where  a  plaintiff  after  bringing  his  action 
becomes  an  alien  enemy  the  action  will  be 
dismissed  or  suspended  until  the  end  of  the 
war.  Plettenberg  v.  Kalmon,  241  Fed.  605; 
Stumpf  T.  A.  Schreiber  Brewing  Co.  242  Fed. 
80:  Rothbarth  v.  Herzfeld,  167  N.  Y.  S.  199; 
Dumenko  t.  Swift  Canadian  Co«  32  Ont  U 
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Rep.  87,  7  Ont.  W.  N.  155;  Canadian  Stewart 
Co.  V.  Perih,  25  Quebec  K.  B.  158.  See  also 
Fritz  Schultz  Jr.  Go.  v.  Raimes,  99  Misc. 
626,  164  N.  Y.  S.  454,  affirmed  100  Misc. 
697,  166  N.  Y.  S.  567.  Thus  in  Stumpf 
V.  A.  Schreiber  Brewing  Co.  supra  the  court 
said:  'The  decisions  of  the  courts  of 
this  country  herein  cited  seem  to  me  ex* 
piicitly  to  determine  that  a  plaintiff  who  be- 
comes an  alien  enemy  cannot  continue  an 
action,  either  at  law  or  in  equity,  or  institute 
further  proceedings  in  our  courts,  until  the 
war  is  ended,  save  in  exceptional  instances,  as, 
for  example,  where  commerce  is  continued  be- 
tween the  nations  at  war,  or  where  it  is 
sliown  that  the  alien  ^lemy  is  only  a  nominal 
plaintiff,  or  the  coplaintiff  of  a  nonbelligerent, 
who  is  a  substantial  plaintiff,  or  a  denizen  or 
inhabitant  of  the  United  States.  Actiengesell- 
schaft,  etc.  v.  Levinstein,  [l^l^l  W.  N.  (£ng.) 
85,  supra.  Hence,  if  Stumpf  was  merely  the 
nominal  plaintiff  herein,  and  a  citizen  of  this 
country  was  the  actual  plaintiff,  this  action 
should  not  be  suspended." 

In  Plettenberg'Holthaus  k  Co.  v.  I.  J.  Kal- 
mon  k  Co.  241  Fed.  605,  it  was  held  thai 
where  a  suit  was  properly  brought  in  a  fed- 
eral court  by  a  Gernmn  subject  before  the 
declaration  of  war  between  the  United  States 
and  Germany  it  will  not  be  dismissed  on  the 
ground  that  the  plaintiff  is  an  alien  enemy 
but  will  merely  be  suspended  while  hostilities 
continue. 

So  in  Rothbarth  ▼.  Herzfeld,  179  App.  Biv. 
865,  167  N.  Y.  S.  199,  in  holding  that  it  was 
competent  for  the  court  to  act  summarily 
and  suspend  the  further  prosecution  of  an 
action,  upon  it  being  established  to  its  satis- 
faction that  the  action  is  being  prosecuted 
by  an  alien  enemy,  the  court  said:  ''We  are 
of  the  opinion  that  the  learned  justice  at 
special  term  ^sed  in  holding  that  the  only 
way  in  which  an  alien  enemy  can  be  halted  in 
the  prosecution  of  an  action  in  our  courts  is 
to  have  the  issue  presented  by  a  pleading  and 
determined  upon  a  trial  in  the  same  manner 
as  all  other  issues  are  tried.  The  court  has 
and  should  at  all  times  maintain  complete 
and  effective  control  over  all  proceedings 
pending  therein.  It  is  inconceivable  that  our 
courts  would  permit  a  German  subject,  resi- 
dent in  Germany,  to  prosecute  an  action  in 
our  courts  during  the  war.  Indeed,  the 
Trading  with  the  Enemy  Act,  approved 
October  6,  1917,  recognizing  the  settled  rule 
against  permitting  alien  enemies  to  prosecute 
suits  in  our  courts  during  the  war,  carefully 
provides  (section  7,  subdivision  'V)  that: 
'Nothing  in  this  act  shall  be  deemed  to  author- 
ize the  prosecution  of  any  suit  or  action  at 
law  or  in  equity  in  any  court  within  the 
United  States  by  an  enemy  or  ally  of  enemy 
prior  to  the  end  of  the  war,  except  as  provided 
*n  section  10  hereof.'    Section  10,  referred  to, 
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merely  permits  the  maintenance  of  suits  after 
the  end  of  the  war  by  the  owner  of  patents, 
trademarks,  ete.,  permitted  to  be  applied  for 
by  an  enemy  or  ally  of  enemy  during  the  war. 
It  is  the  plain  duty  of  every  court  in  the 
United  States  to  enforce  this  rule  of  law,  and 
to  aid  the  government  in  seeing  that  the 
trading  with  the  enemy  act  is  firmly  upheld. 
If  the  roundabout  procedure  of  requiring  the 
question  to  be  raised  by  supplemental  answer 
and  disposed  of  upon  a  trial,  which  might 
take  place  a  year  or  two  later,  were  relied 
upon,  the  power  of  the  court  to  control  pro- 
ceedings pending  before  it  would  be  paralyzed. 
It  is  entirely  competent  for  the  court  to  act 
summarily  in  such  a  case,  and  suspend  the 
further  prosecution  of  an  action,  upon  it  be- 
ing established  to  its  satisfaction,  by  affidavit 
or  otherwise,  that  the  action  is  being  prose- 
cuted by  an  alien  enemy.  The  learned  justice 
at  special  term  therefore  erred  in  placing 
his  refusal  to  suspend  the  further  prosecution 
of  the  action  upon  the  ground  assigned.  The 
court  was  right,  however,  in  refusing  to  dis- 
miss the  complaint,  as  the  disability  of  the 
plaintiffs  is  but  temporary  in  its  nature. 
Jackson  v.  Decker   [11  Johns.  418]   supra." 

Where  aliens  before  the  outbreak  of  war 
assign  a  cause  of  action  to  American  citizens 
as  trustees,  the  action  cannot  be  continued 
by  the  trustees  after  the  assignors  have  be- 
come alien  enemies  where  it  appears  that  it 
is  expressly  provided  in  the  assignment  that 
the  trustees  shall  have  no  voice  in  the  con- 
duct of  the  suit  and  that  they  are  required 
to  distribute  the  bulk  of  the  proceeds  of  the 
judgment  to  alien  enemies  after  paying  two 
American  creditors.  Hothbarth  v.  Herzfeld, 
179  App.  Div.  865,  167  N.  Y.  S.  199. 

An  alien  enemy  who  has  been  the  plaintiff 
in  the  superior  court,  and  who  is  the  respond- 
ent in  the  court  of  appeal,  cannot  compel  the 
appellant  to  proceed  with  his  appeal  and  a 
motion  to  suspend  the  appeal  as  long  as  the 
war  continues  between  the  two  countries  will 
be  granted.  Canadian  Stewart  Co.  v.  Perih, 
26  Quebec  K.  B.  168. 

An  alien  enemy  property  custodian  ap- 
pointed by  the  President  of  the  United  States 
imder  the  trading  with  the  enemy  act,  on 
the  situation  being  called  to  his  attention  may 
intervene  and  take  over  and  continue  the 
prosecution  of  an  action  which  has  been  sus- 
pended because  the  plaintiffs  are  alien 
enemies.  Rothbarth  v.  Herzfeld,  179  App. 
Div.  865,  167  N.  Y.  S.  199;  Nord  Deutsche  Ins. 
Co.  v.  John  L.  Dudley  Jr.  Co.  169  N.  Y.  S. 
303. 

c.  Plea  of  Alien  Enemy  in  Veuiral  Court. 

In  The  Kaiser  Wilhelm  II,  246  Fed.  786,  it 
appeared  that  a  British  .corporation  filed  a 
libel  against  the  steamship  Kaiser  Wilhelm 
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II,  owned  by  a  German  corporation,  for  re- 
pairs made  to  that  vessel  in  England.  In  the 
answer  it  was  contended  that  jurisdiction 
should  not  be  exercised  because  the  countries 
of  the  litigants  were  at  war  with  each  other 
and  that  prior  to  the  filing  of  the  libel  the 
Imperial  Government  of  Germany  ordered  a 
moratorium  whereby  payment  of  all  indebted- 
ness by  German  to  British  subjects  was  for- 
bidden during  the  war,  so  that  the  enforce- 
ment of  the  claim  would  compel  the  German 
subject  to  violate  the  law  of  its  country. 
Pending  an  appeal  from  a  decree  dismissing 
the  libel  war  was  declared  between  the  United 
States  and  Germany.  It  was  held  that  the 
court  below  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  if  it  saw  fit  to 
exercise  it,  and  that  the  question  before  that 
court  was  therefore  as  to  the  propriety  of 
exercising  such  jurisdiction.  The  court  said, 
that  since  it  would  be  an  unneutral  act  to 
turn  the  libelant  out  of  court  and  bearing  in 
mind  the  further  fact  that  the  Kaiser  Wil- 
helm  II,  even  if  the  case  were  dismissed,  could 
not  go  to  sea  for  fear  of  capture,  and  that 
retention  of  jurisdiction  in  no  way  hindered, 
and  dismissal  of  the  libel  in  no  wav  furthered, 
the  use  of  the  vessel  by  its  German  owners, 
the  court  below  should  not  have  dismissed  the 
libel. 

2.  Against    Alien   Enemt. 

An  alien  enemy  may  be  sued  in  the  courts 
of  the  hostile  country.  Halsey  v.  Lowenfeld 
[1916]  2  K.  B.  (Eng.)  707,  85  L.  J.  K.  B. 
1498,  116  L.  T.  N.  S.  617,  32  Times  L.  Rep. 
709,  L.R.A.1917G  644;  Lampel  y.  Berger,  40 
Ont.  L.  Rep.  165.  Thus  in  the  case  first  cited 
in  holding  that  an  Austrian  alien  enemy  resi- 
dent in  Austria  could  be  compelled  in  Eng- 
land to  pay  rent  during  the  war  on  a  lease 
made  before  the  war  Lord  Reading  said: 
'The  question  raised  in  the  case  is  whether 
the  plaintiffs  during  the  war  can  sue  an  alien 
enemy  under  a  lease  granted  before  the  war. 
It  is  contended  on  behalf  of  the  defendant 
that  upon  the  outbreak  of  war  all  intercourse, 
commercial  or  otherwise,  between  persons  resi- 
dent here  and  alien  enemies,  became  illegal, 
and  consquently  that  a  lease  granted  before 
the  war  to  one  who  since  the  war  became  an 
alien  enemy  was  either  suspended  during  the 
war  or  determined,  and  that  no  action  could 
be  brought  during  the  war  to  recover  payment 
under  the  covenant  in  the  lease  from  an  alien 
enemv.  That  commercial  intercourse  between 
inhabitants  of  this  country  with  alien 
enemies,  unless  permitted  by  the  sovereign, 
is  prohibited  and  illegal  is  beyond  question: 
see  The  Hoop,  1  C.  Rob.  165 ;  Eposito  v.  Bow- 
den,  7  El.  &  Bl.  779.  90  E.  C.  L.  779;  Porter 
V.  Freudenberof  [1915]  1  K.  B.  857,  867.  And 
this   prohibition    at    common    law   of   inter- 


course between  residents  in  this  country  and 
aliens  is  not  confined  to  commercial  or  trad- 
ing intercourse:     see  The  Panareloa,  84  L. 
J.  P.  140;  Robson  v.  Premier  Oil,  etc.  Line 
Co,    [1915]   2  Ch.   124.     The  prohibition  is 
based  on  public  policy,  which  forbids  tke  do- 
ing of  acts  that  will  or  may  be  to  the  ad- 
vantage of  the  enemy  state  by  increasing  its 
capacity  for  prolonging  hostilities  and  by  ad- 
ding to  the  resources  available  to  individuals 
in  the  enemy  state :  see  Porter  v.  Freud  enberg 
[1915]  1  K.  B.  857,  868.    In  the  present  case 
the    contract    whereby   the    defendant    eove- 
nanted,  inter  alia,  to  pay  rent  in  respect  of  the 
property  known  as  the  Prince  of  Wales'  Thea- 
tre was  a  subsisting  and  valid  and  enforceable 
contract  at  the  outbreak  of  war.     Since  the 
war  no  intercourse  has  in  fact  taken  place 
with  the  alien  enemy,  unless  it  can  be  said 
that  seeking  to  obtain  payment  by  him  of  th« 
rent  due  under  the  lease  is  within  the  prohi* 
bition  of  common  law  and  consequently  il- 
legal.   It  is  contended  for  the  defendant  that 
not  only  would  the  payment  be  illegal,  but 
that  the  lease  itself  must  be  treated  as  at  an 
end  or  suspended  in  consequoice  of  the  war. 
Payment  by  or  on  account  of  an  alien  enemv 
to  persons  resident  in  this  country  is  not 
trading  with  the  enemy  and  is  permitted,  if 
the  payment  arises  out  of  a  transaction  en- 
tered into  before  the  outbreak  of  war.    This 
is  provided  in  s.  7  of  the  Proclamation  relat- 
ing to  trading  with  the  enemy  dated  Septem- 
ber 9,  1914,  which  has  legislative  authority, 
for  by  the  Trading  with  the  Enemy  Act,  1914 
(4^6  Geo.  V,  c.  87 ) ,  s.  1,  subs.  2,  it  is  de- 
clared that  'any  act  permitted  by  or  under 
any  such  proclamation  diall  not  be  deemed 
to  be  trading  with  the  enemy.'    In  order  to 
avoid  misconception,  the  payment  is  permit- 
ted only  when  not  made  or  accompanied  by 
terms,    conditions,    or    circumstances   which 
would  in  themselves  constitute  a  trading  with 
the  enemy.    Upon  this  ground  I  hold  that  the 
plaintiffs  would  not  commit  an  illegal  act  if 
they  claimed  and  received  payment  from  the 
defendant  of  rent  due  under  a  lease  granted 
to  him  before  the  war,  and  that  they  are 
entitled  to  succeed  in  this  action.    ...   If 
the  crown  refrains  from  exercising  the  right 
to  confiscate  and  allows  the  alien  enemy  to 
continue   in   ownership  of  the  property,  he 
holds  it  subject  to  all  its  obligationa    It 
would  be  manifestly  absurd  that  he  riionld 
derive  the  advantage  of  holding  the  property 
without  liability  to  perform  the  obligations 
incident   to   his   right   of   ownership,     ^o^ 
example,  if  a  freehold  is  held  by  him  subject 
to  a  restrictive  covenant  not  to  build  within 
a  period  of  years,  can  it  be  said  that  the  eon- 
sequences  of  war  are  that  the  alien  enony  is 
allowed  to  remain  the  owner  of  the  estate  hut 
is  freed  from  the  obligations  of  the  eovenaat? 
If  the  contract  Is  dissolved  as  contended,  the 
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estate  would  be  freed  lorever  from  the  bur- 
den of  the  covenant.  In  my  judgment  the 
«oireBftBt  remains  notwithstanding  the  war. 
If  there  is  a  breach  of  coyeaant,  the  enemy 
may  be  sued,  although  no  doubt  there  are 
difficulties  in  serving  him.  In  the  present 
case  those  difficulties  have  been  surmounted 
and  the  alien  enony  has  appeared.  In  my 
opinion  Ridley,  J.'s  judgment  in  favor  of  the 
plaintilTs  upon  the  point  of  liability  of  the' 
defendant  is  correct.  It  was  argued  that  if 
the  alien  enemy's  rights  under  the  covenants 
are  not  dissolved  by  the  war,  at  least  they 
are  suspended,  and  that  therefore  the  plain- 
tiffs' rights  under  the  oova[iant8  are  also  sus* 
pended.  But  it  is  the  remedy  of  the  alien 
enemy  which  is  suspended,  not  because  the 
jovenant  has  ceased  to  operate  during  the 
war,  but  because  the  alien  enemy  cannot  have 
recourse  to  the  king's  courts  to  enforce  a 
right  until  he  has  oeased  to  be  an  alien 
enemy." 

In  Lampel  v.  Berger,  40  Ont.  L.  Rep.  165, 
an  action  for  specific  performance  of  a  con- 
tract to  sell  land  by  a  Hungarian  subject 
resident  in  the  United  States  for  some  years, 
it  appeared  that  before  completion  of  the  con<* 
tract  the  plaintiff  aseertained  that  the  de- 
fendant had  a  wife  and  children  resident  in 
Hungary  and  was  in  the  habit  of  remitting 
money  to  them;  and,  being  in  doubt  as  to 
whether  he  might  lawfully  pay  over  the  pur- 
chase-money to  the  defendant,  instituted  the 
action.     The  defendant  by  his  statement  of 
defense  admitted  that  the  contract  in  ques- 
tion was  valid  and  binding  and  expressed  his 
willingness  to  carry  it  out,  provided  he  was 
paid  the  purchase-money.    He  also  submitted 
that  the  plaintiff  should  not  have  brought  the 
action,  but  that  his  proper  course  was  to  have 
invoked  the  provisions  of  see.  10  of  the  Privy 
Council's     Consolidated     Orders     respecting 
trading  with   the  enemy.     The  court  said: 
"At  the  trial,  the  defendant's  counsel  con* 
tended  that  if  the  contract  was  binding  the 
defendant  was  entitled  to  actual  present  pay- 
ment to  himself  of  the  purchase-money;  and, 
on  my  intimating  that  the  court  might  not 
adopt  that  view,  but  might  suspend  payment- 
of  the  money  until  after  the  war,  he  argued 
that,  if  the  defendant  was  not  so  entitjed, 
then,  because  of  the  defendant  being  an  alien 
enemy,  the  contract  was  void.  ...  At  this 
date  no  authority  is  needed  in  support  of 
the  general  proposition  of  law  that  upon  the 
declaration  of  war  it  became  unlawful  for  any 
resident  of  Canada  to  trade  with  'the  enemy.' 
Is  the  defendant,  who  is  by  nationality  a 
Hungarian,  but  who,  at  the  time  of  the  mak- 
ing of  the  contract,  and  ever  since,  has  re- 
Bided  and  carried  on  business  in  the  United 
States  of  America,  an  enemy  in  the  sense  that 
he  was  incapable  of  entering  into  a  binding 
eoBtract  with  a  resident  of  Canada?    I  think 


not.  With  relerenoe  to  civil  rights,  'enemy' 
does  not  mean  a  person  who  is  by  nationality 
a  subject  of  a  nation  with  which  His  Majesty 
is  at  war,  but  a  persoui  of  whatever  nation- 
ality, who  resides  or  carries  on  business  in 
enemy  territory.  Thus,  a  resident  of  Canada 
may  trade  with  a  person  who  is  by  birth  a 
subject  of  Germany,  if  the  latter  resides  in 
Canada  or  in  some  neutral  territory,  but  not 
if  he  resides  or  carries  on  business  in  enemy 
territory.  Thus  it  would  be  unlawful  to 
trade  with  a  British  subject  who  resides  or 
carries  on  business  in  Germany  or  in  any 
other  country  with  which  Hie  Majesty  is  at 
war.  This  prohibition  of  commercial  inter- 
course is  based  on  public  policy,  which  aims 
at  preventing  trade  or  intercourse  that  by 
possibility  may  be  to  the  advantage  of  the 
enemy  or  the  disadvantage  of  His  Majesty's 
Empire.  ...  In  the  determination  of  the 
rights  of  the  parties  under  the  contract  and 
assignment,  the  defendant,  because  of  his  resi- 
dence in  the  United  States,  must  be  regarded, 
for  the  time  being)  as  owing  allegiance  to 
that  country,  and  not  as  being  an  alien  enemy. 
Thus  he  was  as  capable  of  making  the  con- 
tract as  if ,  in  addition  of  such  residence,  he 
had  been  a  citizen  of  the  United  States  by 
bbth  or  naturalisation.  I  therefore  am  of 
opinion  that  the  contract  is  valid  and  binding, 
and  that  the  plaintiff  is  entitled  to  have  the 
same  specifically  performed.  Ab  to  tho  dis- 
position of  the  purchase-money:  the  defend- 
ant intends  to  send  a  portion  of  it  (how  much 
does  not  appear)  to  his  wife,  who  now  resides 
in  Hungary.  When  there,  the  amount  remit- 
ted would  become  part  of  the  finsjacial  re- 
sources of  that  country,  and  would  pro  tanto 
aid  the  enemy.  The  plaintiff  has  notice  of 
the  defendant's  intention ;  and,  were  he,  under 
the  circumstances,  to  enable  the  defendant  to 
carry  out  such  intention  by  paying  to  him 
the  purchase-money,  he  would  be  contributing 
to  the  capacity  of  the  enemy  to  prolong  the 
war.  This  he  may  not  do.  Further,  he 
would  be  violating  sec.  74,  clause  (i),  of  the 
Criminal  Code,  which  declares  that  'assisting 
any  public  enemy  at  war  with  His  Majesty  in 
such  war  by  any  means  whatsoever*  is  trea- 
son. 'Assisting,'  irrespective  of  the  intent, 
is  the  test  of  liability." 

.    F/I.  Ifaturalization. 

In  the  United  States  a  statute  (8  Fed.  St. 
Ann.  2d.  ed.  947 )  provides  that  no  alien  who 
is  a  native  citizen  or  subject,  or  a  denizen  of 
any  oountry,  state^  or  sovereignty  with  which 
the  United  States  are  at  war,  at  the  time  of 
his  application,  shall  be  then  admitted  to 
become  a  citizen  of  the  United  States.  In 
construing  this  statute  the  decisions  have 
not  been  uniform  on  the  question  whether 
an  alien  who  filed  his  petition  for  natural- 
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ization  before  the  declaration  of  war  be- 
tween the  United  States  and  Germany  can 
be  admitted  to  citizenship  in  the  XJnited 
;!>tate8  after  the  date  of  the  declaration  of 
war.  In  some  of  the  Federal  courts  it  is 
.  held  that  the  petition  for  naturalization  is 
not  an  application  within  the  meaning  of  the 
statute  and  that  although  an  alien  filed  such 
a  petition  prior  to  a  declaration  of  war  be- 
tween the  United  States  and  the  country  of 
which  he  is  a  subject  he  will  not  be  admitted 
to  citizenship  in  the  United  States  during  the 
duration  of  the  war.  In  re  Jonasson,  241 
Fed.  723;  In 're  Haas,  242  Fed.  739;  In  re 
Naturalization  of  Germany,  242  Fed.  971; 
Ex  p.  Borchardt,  242  Fed.  1006;  In  re  Duus, 
245  Fed.  813. 

Thus  in  the  case  of  In  re  Naturalization 
of  Germany,  supra,  the  court  said  with  re- 
gard to  the  section  in  question:  "Now,  take 
a  practical  view  of  the  construction  of  tliis 
statute.  There  are  aliens,  subjects  of  Ger- 
many, who  have  filed  petitions  prior  to  the 
declaration  of  the  existence  of  hostilities. 
There  are  others  who  are  in  all  respects 
similarly  situated,  except  that  they  did  not 
file  their  petitions  on  or  before  the  ninety 
days  prior  to  April  6th.  What  sound  reason 
or  what  logic  can  there  be  in  dealing  with  the 
man  who  had  in  fact  filed  his  petition,  upon 
entirely  different  considerations,  than  are  to 
be  p^jb  forward  in  dealing  with  a  man  who 
had  not  filed  his  petition?  It  is  my  judgment 
that  it  cannot  be  done,  unless  we  concede 
that  the  man  who  had  in  fact  filed  his  peti* 
tion  had  acquired  some  different  or  advanced 
status  through  the  filing  of  his  petition, 
which  the  other  man  had  not  acquired.  I  do 
not  believe  the  one  who  has  done  that  has  ac- 
quired any  other  or  different  status.  He  is 
still  an  alien,  and  does  not  have  any  legal 
status  as  a  quasi  alien  or  as  a  quasi  citizen. 
He  becomes  a  citizen  only  through  his  act,  in 
open  court,  of  abjuring,  under  oath,  the  old, 
and  assuming  the  new,  sovereign  allegiance; 
and,  by  way  of  illustration,  I  believe  that  the 
executive  proclamation,  issued  shortly  after 
the  declaration  of  hostility,  on  April  6tb,  in- 
cludes as  a  matter  of  law  and  in  fact  all 
those  who  had  filed  .their  petitions  just  as 
certainly  as  it  included  all  those  who  had  not 
filed  their  petitions,  and  that  those  who  had 
filed  their  petitions  are  subject  to  executive 
control,  just  as  much  as  those  who  had  not 
Ifiled  their  petitions.  But  that  they  acquired 
a  status  through  the  filing  of  the  petition, 
involving,  legally,  anything  more  than  the 
standing  of  an  alien,  cannot  be  entertained. 
By  way  of  further  illustration,  these  aliens, 
whether  they  had  filed  their  petitions  or  not, 
would  be  subject  to  the  ordinary  disabilities 
attending  alien  enemies,  as,  for  instance, 
the  right  to  resort  to  courts  to  prosecute 
suits — ^in  fact,  every  disability  which  settled 


principles  impose  upon  them  because  of  their 
legally  hostile  status.  Now,  looking  at  the 
matter  in  the  light  of  these  considerationa,  is 
it  sensible  to  ascribe  to  Congress  in  1906, 
in  so  far  as  it  was  dealing  with  matter  of 
procedure  and  practice,  an  intention  in  the 
slightest  degree  to  recede  from  the  declared 
policy  of  the  statute  of  1802,  or  that,  in  so 
far  as  it  was  seeking  by  a  variety  of  new  sec- 
tions to  place  greater  safeguards  about  the 
whole  field  of  naturalization,  it  should  de- 
liberately, through  equivocal  nonaction,  relax 
at  the  point  where,  presumptively,  at  least, 
the  greatest  scrutiny  was  necessary — the  nat- 
uralization of  those  with  whose  legal  sover- 
eign we  may  be  at  war?  I  am  satisfied  that 
nothing  short  of  a  clear  legislative  declarar 
tion,  expressly  amendatory  of  the  section 
dealing  with  this  matter,  should  be  allowed  to 
bring  about  a  result  operating  to  impair  a 
policy  upon  so  important  a  matter,  plainly 
embodied  in  a  statute  passed  over  a  century 
ago.  The  amendatory  provisos  to  this  sec- 
tion, passed  to  meet  situations  growing  out 
of  the  war  of  1812,  serve,  in  my  judgment,  to 
support  the  view  that  the  policy  declared  in 
the  original  enactmoit  was  not  only  clearly 
understood  and  reaffirmed,  but  that  it  was 
intended  to  impose  upon  courts  a  limitation 
against  the  exercise  of  this  jurisdiction  in 
favor  of  such  alieas  during  the  existence  of 
hostile  relations  with  the  sovereign  whoee 
allegiance  has  not  been  renounced.  And 
as  already  observed,  we  should  not  as- 
cribe to  Congress  an  intention,  by  indirec- 
tion, to  fix  a  different  period  or  date 
at  which  the  limitation  upon  the  court 
may  be  ^ective.  It  is  needless  to  add  that 
the  interpretation  of  the  statute  cannot  be 
made  to  depend  upon  considerations  of  equity 
or  hardship  respecting  individual  applicants; 
but  the  particular  applications  may  be 
ordered  to  stand  and  await  the  remedial  legis- 
lation, if  Congress  shall  see  fit  to  pass  it,  or 
the  pursuit  of  another  course,  if  appellate 
judicial  authority  shall  give  the  statute  a 
different  interpretation." 

But  in  other  Federal  cases  it  has  been  held 
that  a  petition  for  naturalization  is  an  "ap- 
plication" within  the  meaning  of  the  statute 
an4  that  where  an  alien  filed  such  petition 
before  tlie  date  of  the  declaration  of  war  be- 
tween the  United  States  and  the  country  to 
which  he  owes  allegiance,  he  is  «ititled  to  be 
admitted  to  citizenship  in  the  United  States 
after  the  declaration  of  war.  In  re  Kreuter, 
241  Fed.  985 ;  In  re  Nannang»,  242  Fed.  737. 
And  see  the  reported  case. 

In  Matter  of  Meyer,  100  Misc.  687,  166  N. 
Y.  S.  505,  in  holding  that  a  German  citizen 
who  declared  his  intention  of  becoming  a 
citizen  before  April  6.  1917,  on  which  day  a 
state  of  war  was  declared  to  exist  between 
the  United  States  and  Germany,  and  who  filed 
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liis  petition  for  admission  on  that  day,  could 
not   in   view   of  the  statute  be  admitted  to 
-citizenship  because  a  declaration  of  intention 
ia    not  an   application,   it  being   immaterial 
in  the  particular  '•^se  whether  the  "applica- 
tion" is  made  when  the  petition  for  citizen- 
ship is  filed  or  when  the  matter  comes  on  for 
hearing  in  court,  it  was  said:     "Section  2171 
of  the  Revised  Statutes  of  the  United  States 
provides   that:    *No   alien   who   is   a   native 
citizen  or  subject  or  a  denizen  of  any  country, 
state  or  sovereignty,  with  which  the  United 
States  are  at  war  at  the  time  of  his.applica- 
tion,    shall   be   then    admitted   to   become   a 
•citizen  of  the  United  States.*    The  only  excep- 
tion to  this  provision  relates  to  persons  who 
Jhad    filed  their  declarations'  of   intention   or 
were  eligible  for  citizenship  before  June  18, 
1812.     This  statute  in  its  present  form  was 
adopted  in  1813.    The  filing  of  a  declaration 
of   intention   to  become  a  citizen   is  not  an 
'application.'      Section    2171    clearly    differ- 
«ntiate8  between  the  two,  and  its  language 
-shows  that  the  word  'application'  was  not  in- 
tended to  mean  the  declaration  of  intention. 
This  is  further  shown  by  the  provisions  of  the 
Act  of  June  20,  1906,  c.  3592,  34  Stat.  596 
(U.  8.  Comp.  St.  1916,  §§  4351,  4352),  relat- 
ing to  naturalization.    A  German  subject  can- 
not  Ik  .>me  a  citizen  of  this  country  if  his 
''application'  was  made  when  a  state  of  war 
•existed.    The  application  is  made  either  when 
the  petition  for  citizenship  is  filed  or  when 
the   matter  comes  on  for  hearing  in  court. 
In  this  case  it  is  immaterial  which  of  these 
things  is  the  'application,'  for  both  occurred 
while  war  existed.     In  U.  S.  v.  Meyer,  241 
Fed.  305,  154  G.  G.  A.  185,  the  majority  of 
the  court  held  that  the  'application'  was  made 
within    the   meaning   of   the   section   quoted' 
when   the   petition   was   filed,   and   that  the 
declaration  of  a  state  of  war  between  that 
date  and  the  date  of  the  hearing  in  the  court 
-did  not  bar  the  applicant.    There  was  a  vigor- 
ous dissent,  however,  and  a  claim  that  the 
hearing  in  court  was  the  'application'  contem- 
plated by  the  section.    AU  the  judges  agreed, 
however,  that  the  declaration  of  intention  was 
not  the  'application.'     It  is  plain  that  this 
application  cannot  now  be  granted.     [2]  The 
other  question  is  whether  it  should  be  denied 
•or  action  postponed  till  after  the  war.  There 
would   be  nothing  gained  by  a  denial  now. 
It  would  mean  that  the  applicant  would  be 
obliged  to  make  a  new  petition  after  the  war 
ended  and  then  wait  ninety  days,  and  that 
he  and  witnesses  would  be  put  to  the  trouble 
and  expense  of  signing  new  papers.    Nothing 
would   be  gained  by  such  a  procedure.     It 
vould  entail  unnecessary  hardship  and  ex* 


pense,  and  should  not  be  required.  The  appli- 
cation will  therefore  be  held  over  for  the 
proper  action  after  the  war  has  terminated.". 
In  the  case  of  In  re  Lindner,  247  Fed.  138, 
wherein  it  appeared  that  a  German  subject 
who  attempted  to  file  a  petition  for  naturali- 
zation before  war  was  declared  between  the 
United  States  and  Germany,  but  that  due  to 
the  mistake  of  a  clerk  of  another  court,  who 
omitted  his  signature  from  the  certified  copy 
of  the  declaration  of  intention,  the  applicant 
was  not  allowed  to  complete  his  petition,  in 
holding  that  the  petition  could  not  be  re- 
ceived after  the  declaration  of  war  the  court 
said:  "The  applicant  has,  of  course,  ex- 
pressed under  oath  his'  intention  to  renounce 
allegiance  to  the  German  emperor,  and  has 
at  all  times  continued  in  that  purpose.  He 
has  since  the  declaration  of  war  obtained  a 
correctly  certified  copy  of  his  declaration, 
and  has  sworn  to  his  renunciation  of  German 
allegiance  by  actually  filing  his  petition  since 
war  was  declared.  There  is  no  statute  forbid- 
ding the  filing  of  a  petition  while  a  state  of 
war  is  existing.  On  the  contrary,  such  peti- 
tions should  be  received  when  offered,  and 
will  go  far  to  show  the  real  purpose  of  those 
honestly  acting  with  loyalty  to  the  United 
States.  *^  But  the  law  of  April  14,  1802,  as 
demanded  by  the  Act  of  July  30,  1813  (sec- 
tion 2171,  R.  S.),  prohibits  the  admission 
'then' — i.  e.,  during  the  war— of  a  subject 
or  denizen  of  the  country  at  war  with  the 
United  States.  The  court  might  have  allowed 
the  applicant  to  file  his  application  before 
the  declaration  of  war  and  the  accidental 
omission  of  a  clerical  signature  could  have 
been  later  supplied.  But  the  court  has  not 
the  power  to  actually  receive  the  petition 
after  the  declaration  of  war  and  'tlien'  com- 
plete a  court  proceeding  over  which  jurisdic- 
tion has  not  been  obtained  before  the  decla- 
ration. The  statute  was  enacted  when  the 
application  and  hearing  could  be  completed 
at  one  hearing.  The  present  law  compels 
the  elapse  of  ninety  days  before  final  hearing, 
and  the  case  of  U.  S.  v.  Meyer,  241  Fed.  305, 
154  C.  C.  A.  185,  established  the  law  for 
this  circuit  by  excluding  from  the  effect  of 
section  2171  those  cases  in  which  the  appli- 
cation was  made  (petition  filed)  before  the 
declaration  of  war.  But  this  does  not  allow 
the  court  to  file  nunc  pro  tunc  those  peti- 
tions which  the  court  might  feel  would,  if 
some  physical  occurrence  had  not  intervened, 
have  been  actually  on  file.  In  this  view  of  the 
matter  the  question  of  responsibility  for  the 
applicant's  misfortune  eannot  change  his 
actual  status." 
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England — Court  of  Appeal— May  11,  1917. 
11917}  »  Oh.  14:4. 

Alien  Enemies  -<-  Contraota  —  Effeet  •£ 
Removal  to  Enemy  Conntry. 

An  irrevocable  power  of  attorney  to  sell 
land  given  by  a  resident  alien  enemy  is  not 
rendered  void  by  his  subsequent  removal  to 
a  residence  in  an  enemy  country. 

[See  note  at  end  of  this  case.] 

[145]  Appeal  from  a  decision  of  Eve,  J. 

The  action  was  brought  by  the  plaintiff, 
as  purchaser,  against  the  defendant,  Emil 
Nathaniel  Gustav  MUller,  as  vendor  of  a 
leasehold  house  and  premises  called  Hill  Crest 
at  Denmark  Hill,  held  for  a  long  term  at  a 
ground  rent  of  22Z.  10«.,  and  the  claim  was 
for  a  declaration  that  the  agreement  of  sale, 
dated  June  2,  1916,  had  been  dissolved  by  the 
act  of  the  defendant  in  becoming  an  alien 
enemy,  or,  alternatively,  that  it  was  void  ab 
initio  as  having  been  made  with  an  alien 
enemy. 

The  defendant  waa  a  €krman  by  birth  and 
had  resided  for  many  years  in  Ehigland,  but 
had  never  been  naturalised. 

On  May  20,  1916,  he  executed  a  power  of 
attorney,  whereby,  after  reciting  he  was 
about  to  proceed  to  Qermany,  he  appointed 
his  solicitor,  Mr.  John  White,  a  member  of 
the  firm  of  Messrs.  Whites  &  Co.,  to  be  his 
attorney  to  sell  the  house  and  premises  and 
also  the  furniture  therein  by  publie  auction 
or  private  contract,  and  to  execute  such 
transfers  and  deeds  as  were  necessary,  and 
in  the  meantime  to  receive  the  rents  and 
profits  and  generally  to  manage  the  premises. 
The  power  was  declared  to  be  irrevocable  for 
twelve  months  from  the  date  thereof. 

On  May  26  the  defendant  obtained  a  Gov- 
ernment  permit  from  the  police  to  travel  to 
Tilbury  with  the  object  of  embarking  for 
Germany  by  way  of  Flushing,  and  he  started 
on  that  day. 

On  May  27  Messrs.  Whites  &  Co.  wrote  to 
the  Public  Trustee  as   follows: — 

Dear  Sir, 

Re  EmU  Nathw^iel  GiUtav  MUller, 
an  tUien  Gertntm, 

Our  client,  the  above  named  Mr.  Mtlller, 
left  tlus  country  for  Germany  last  night,  via 
Flushing. 

[146]  We  enclose  a  list  of  the  securities, 
Ac,  which  he  informs  us  he  had  deposited  at 
his  bankers,  the  London  County  and  West- 
minster Bank,  Camberwell  Gr^en. 


We  have  also  to  inform  you  that  we  hold 
a  power  of  attorney  from  Mr.  MfiUer  to  sell 
his  leasehold  house.  Hill  Crest,  Sunray  Av- 
enue, Heme  Hill  [etc],  and  the  furniture  and 
effects  upon  the  premises  there.  We  shall 
be  obliged  if  you  will  inform  us  whether  we 
shall  be  at  liberty  to  pay  the  purchase-money 
to  Mr.  Mflller's  credit  at  his  bankers  or 
whether  such  purchase-money  is  to  be  paid  ta 
you. 

Youra  faithfully, 

Whites  k  Go. 

On  May  29  they  received   the   following 
reply: — 
Dear  Sirs, 

In  reply  to  your  letter  of  the  27th  inst., 
I  am  directed  by  the  Public  Trustee  to  for- 
ward to  you  a  copy  of  the  Registration  Order 
B,  on  which  you  should  make  a  return  to  him 
of  the  proceeds  of  sale  of  the  lease  and  fur- 
niture and  effects  belonging  to  Mr.  E.  N. 
G.  MttUer.  The  money  is  not  to  be  paid 
over  to  the  Public  Trustee,  but  should  be 
retained  by  you  during  the  war. 

I  am,  dear  sir8»  yours  faithfully, 

T.  F.  Swain, 
For  the  PubRe  Trustee,  Custodian 
for  England  and  Wales. 

Before  executing  the  power  of  attorney  tbe 
defendant  had  instructed  Messrs.  John  Bott 
&  Sons,  a  firm  of  auctioneers,  to  offer  the 
property  for  sale  by  public  auction;  and  on 
June  2,  1916,  the  leasehold  premises  were 
sold  to  the  plaintiff  by  public  auction  for 
1060{.,  a  deposit  of  1001.  paid,  and  an  agree- 
ment signed  by  him  purporting  to  purchase 
the  property  from  Mtlller.  A  duplicate 
agreement  was  also  signed  by  the  auctioneers, 
John  Bott  &  Sons,  as  agents  for  Mailer,  the 
vendor.  The  plaintiff  also  bought  on  the 
same  day  certain  fittings  and  furniture  which 
were  in  the  house,  and  he  left  them  in  a 
looked  room  aftei   taking  possession. 

There  was  no  evidence  as  to  the  date  when 
the  defendant  reached  Germany,  but  it  was  on 
some  date  between  May  26  and  June  11, 1915 
At  this  letter  date  it  appeared  from  letten* 
received  by  his  solicitors  that  he  was  then 
resident  in  Hamburg. 

[147]  On  the  plaintiff  learning  from  the 
answers  to  requisitions  on  title  that  the  de- 
fendant was  a  German  by  birth,  and  then 
{as  the  plaintiff  alleged)  voluntarily  resident 
in  Germany,  he  refused  to  proceed  with  the 
contract  of  sale  on  the  ground  that  it  was  a 
transaction  prohibited  by  the  Trading  with 
the  Enemy  Acts,  1914,  and  at  common  law. 
He  further  elaimed  a  return  of  tbe  deposit 
of  lOOZ.  and  the  costs  of  investicating  the 
title. 

The  defendant  by  his  defence  pleaded  that 
the  sale  was  binding  on  the  plaintiff,  that  he 
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had  been  ordered  by  the  British  Government 
to  leave  £nglaud,  and  did  not  admit  that  at 
the  date  of  the  agreement  he  had  been,  or 
now  was,  voluntarily  or  otherwise  resident 
in  Germany,  or  an  alien  enemy.  He  expressed 
his  willingness  that  the  moneys  payable  to 
him  under  the  agreement  should  be  paid  to 
and  received  by  the  Public  Trustee  as  custo- 
dian under  the  Trading  with  the  Enemy  Acts, 
1914  to  1916,  or  otherwise  dealt  with  as  the 
Court  might  direct.  The  defendant  also 
thereby  offered  to  consent  to  any  order  under 
the  Trustee  Act,  1893,  or  otherwise,  vesting 
the  premises  in  the  plaintiff  which  might  he 
necessary  or  advisable  for  the  purpose  of 
c&rrying  the  agreement  into  effect. 

The  action  was  tried  before  Eve,  J.,  on 
January  17,  1917,  who  held  that  it  failed 
and  must  be  dismissed  with  costs.  His  Lord- 
ship said  that  on  the  facts  he  could  not  draw 
the  inference  desired  by  the  plaintiff,  and 
that  bia  claim  was  quite  misconceived.  The 
plaintiff  had  not  established  the  fact  that 
the  defendant  was  an  alien  enemy.  The  de- 
fendant was  not  an  alien  enemy  merely  by 
reason  of  his  being  a  German  by  birth ;  it  was 
iiecessaiy  to  prove  that  he  was  resident  in 
Germany  at  the  date  of  the  agreement  for 
sale.  According  to  Porter  v.  Freudenberg 
[1915]  1  K..B.  (Eng.)  867,  Ann.  Gas.  1917C 
215,  the  true  t^st  of  a  person  being  an  alien 
enemy  was  the  place  where  he  resided  or 
carried  on  business.  It  might  be  that  the 
defendant  could  not  claim  specific  perform- 
ance of  the  agreement,  but  in  the  present  pro- 
ceedings the  plaintiff  had  failed  to  discharge 
the  onus  of  proof  which  was  upon  him. 

The  plaintiff  appealed.  The  appeal  was 
heard  before  the  full  Court  of  Appeal  on 
March  23,  26,  1917. 

Claytoiiy  K,  0.  and  W,  8.  8herringion  for 
appellant. 

JenkdnSf  K.  G,  and  J.  F.  W,  Galhraitk  for 
respondent. 

Langlois,  Harding,  Warren  d  Tate^  solic- 
itors for  appellant. 

Whites  d  Oo,,  solicitors  for  respondent. 

[155]  LOBD  Cozexs-Habdy,  M.  R.  {after 
stating  the  facts). — In  these  circumstances 
the  purchaser  claims  the  return  of  his  deposit 
on  several  grounds.  He  contends  that  MUller 
was  an  alien  enemy  on  June  2,  and  that 
therefore  the  contract  was  illegal.  Eve,  J., 
held  that  this  fact  had  not  been  proved,  and, 
this  being  the  sole  point  raised  before  him, 
he  dismissed  the  action.  I  cannot  agree  with 
this  view.  I  think  there  is  a  presumption 
of  fact  that  a  man  who  left  Tilbury  on  the 
evening  of  May  26  for  Flushing  reached 
Germany  before  June  2,  and  that  in  the  ab- 
sence of  any  other  evidence  a  jury  would  be 
justified  in  finding  that  he  did  reach  Ger- 
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many  before  June  2.  He  was  not  an  alien 
enemy  while  he  was  in  England.  He  did  not 
become  such  the  moment  he  left  our  shores. 

The  meaning  of  "alien  enemy'*  has  from 
time  to  time  varied.  "Nationality"  and 
''domicil"  have  both  been  treated  as  the 
critical  test.  The  question  was  elaborately 
discussed  in  the  full  Court  of  Appeal  in 
Porter  v.  Freudenberg  [1915]  1  K.  B.  (Eng.) 
857,  Ann.  Cas.  1917C  216,  and  it  was  held 
that  neither  domicil  nor  nationality  is  the 
true  test.  That  decision  is  final  so  far  as  thifl 
Court  is  concerned.  Besidence  in  Germany, 
not  merely  crossing  the  Grerman  frontier  from 
Holland,  made  him  an  alien  enemy.  Inten- 
tion to  reside  is  not  sufiicient.  Residence  im- 
plies [156]  a  certain  lapse  of  time.  But, 
having  regard  to  the  abandonment  of  his 
British  residence  and  to  the  fact  that  he  was 
resident  in  Hamburg  at  least  from  August, 
if  not  earlier,  I  think  it  is  right  to  hold  that 
on  June  2  MUller  had  become  an  alien  enemy. 
The  point  taken  before  Eve,  J.,  cannot,  in  my 
opinion,  be  supported.  This,  however,  by  no 
means  disposes  of  the  case.  (I  only  mention 
residence  because  there  is  no  suggestion  of 
carrying  on  business  apart  from  residence.) 

I  attach  great  weight  to  the  power  of 
attorney  of  May  20.  At  that  date  it  is 
beyond  dispute  that  Mfiller  was  not  an  alien 
enemy.  The  authority  conferred  upon  White 
was  complete  and  irrevocable.  No  furtiier 
"intercourse"  with  Mfiller  was  needed. 
White  could  not  be  interfered  with  in  refer- 
ence to  the  sale.  White's  position  was, 
having  regard  to  the  provisions  of  the  Con- 
veyancing Acts,  practically  the  same  as  if 
Mfiller  had  conveyed  the  property  to  White 
upon  trust  for  sale.  Lord  Parker,  in  the 
passage  to  which  I  shall  refer  lower  down, 
seems  to  me  to  assert  that  a  trust  for  sale 
may  be  executed  although  the  sole  beneficiary 
is  an  alien  enemy.  The  transaction  is  not  a 
trading  with  the  eiiemy  within  the  mischief 
of  the  common  law,  or  within  the  mischief 
of  the  Proclamation  of  September  9,  1914. 
Par.  3  adopts  the  rule  in  Porter  v.  Freuden- 
berg [1916]  1  K.  B.  (Eng.)  857,  Ann.  Cas. 
1917C  215,  by  stating  it  in  a  positive  and 
also  in  a  negative  form.  The  expression 
"enemy"  means  any  person  resident  or  carry- 
ing on  business  in  an  enemy  country,  but 
does  not  include  persons  of  enemy  nationality 
who  are  neither  resident  nor  carrying  on 
business  in  the  enemy  country.  Par.  5  (1.) 
applies  only  to  a  payment  during  the  con- 
tinuance of  the  war.  Par.  5  (9.)  has  no 
application  if,  as  I  hold,  the  power  of  at- 
torney was  the  only  contract  or  obligation 
with  or  for  the  benefit  of  Mfiller. 

But  can  it  be  said  that  the  power  of  at- 
torney was  necessarily  revoked  when  Mfiller 
became  an  alien  enemy?  I  think  not.  It  is 
true  that  most  agencies,  involving  as  they  do 
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continuous  intercourse  with  an  alien  enemy, 
are  revoked,  or  at  least  suspended.  But  such 
considerations  have  no  bearing  upon  a  special 
agency  of  this  nature.  Mr.  Galbraith  called 
our  attention  to  a  case  decided  in  1897  in  the 
Supreme  Court  of  the  United  States — Wil- 
liams V.  Paine,  169  U.  S.  55,  18  S.  Ct.  279, 
42  U.  S.  (L.  ed.)  658.  A  power  of  attorney 
granted  by  an  officer  and  his  wife  resident  in 
Pennsylvania  to  convey  land  in  the  city  of 
Washington  was  held  not  [157]  to  be  revoked 
by  the  war,  in  which  the  grantors  of  the 
power  took  an  active  part  with  the  Confed- 
erates, but  to  be  well  executed  notwithstand- 
ing the  war. 

It  must  not  be  forgotten  that  a  contract 
for  sale  of  land  stands  in  a  peculiar  position. 
It  is  for  many  purposes  to  be  regarded  as  an 
equitable  conveyance.  The  objection  taken 
by  the  purchaser  is  not  really  as  to  title,  but 
only  as  to  conveyance.  Time  was  not  of  the 
essence  of  the  contract.  The  legal  estate  if 
not  got  in  by  a  deed,  executed  by  Mr.  White, 
as  I  think  it  might  be,  could  probably  be 
got  in  by  an  application  under  the  Trustee 
Acts,  and  certainly  by  an  application  under 
the  Trading  with  the  Enemy  Amendment  Act, 
1916,  8.  4.  If  an  order  were  made  under 
that  section  all  diflficulty  would  be  removed. 

The  recent  case  in  the  House  of  Lords  of 
Daimler  Co.  v.  Continental  Tyre,  etc.  Co. 
CI  916]  2  A.  C.  <Eng.)  307,  Ann.  Cas.  1917C 
170,  is  not  a  direct  decision  upon  the  points 
raised  in  the  present  case.  But  I  have  de- 
rived great  assistance  from  the  observations 
of  Lord  Parker  [1916]  2  A.  C.  (Eng.)  347, 
Ann.  Cas.  1917C  170.  He  points  out:  "I 
see  no  reason  why  a  company  should  not 
trade  merely  because  enemy  shareholders  may 
after  the  war  Ijecome  entitled  to  their  proper 
share  of  the  profits  of  such  trading.  I  see 
no  reason  why  the  trustee  of  an  English 
business  with  enemy  cestuis  que  trust  should 
not  during  the  war  continue  to  carry  on  the 
business,  although  after  the  war  the  profits 
may  go  to  persons  who  are  now  enemies,  or 
why  moneys  belonging  to  an  enemy  but  in  the 
hands  of  a  trustee  in  this  country  should 
not  be  paid  into  Court  and  invested  in  Gov- 
ernment stock  or  other  securities  for  the 
benefit  of  the  persons  entitled  after  the  war. 
The  contention  appears  to  me  to  extend  the 
principle  on  which  trading  with  the  enemy 
is  forbidden  far  beyond  what  reason  can 
approve  or  the  law  can  warrant.  In  early 
days  the  King's  prerogative  probably  extended 
to  seizing  enemy  property  on  land  as  well 
as  on  sea.  As  to  property  on  land,  this 
prerogative  has  long  fallen  into  disuse. 
Subject  to  any  legislation  to  the  contrary  or 
anything  to  the  contrary  contained  in  the 
treaty  of  peace  when  peace  comes,  enemy 
property  in  this  country  will  be  restored  to 
its  owners  after  the  war  just  as  property  in 


enemy  countries  belonging  to  His  Majesty's 
subjects  will  or  ought  to  be  restored  to  them 
after  the  war.  In  the  meantime  it  would  be 
lamentable  if  the  trade  of  this  [158]  country 
were  fettered,  businesses  shut  down,  or  money 
allowed  to  remain  idle  in  order  to  prevent 
any  possible  benefit  accruing  thereby  to 
enemies  after  peace.  The  prohibition  against 
doing  anything  for  the  benefit  of  an  enemy 
contemplates  his  benefit  during  the  war  and 
not  the  possible  advantage  he.  may  gain  when 
peace  comes." 

The  weight  attributable  to  those  observa- 
tions is  greatly  increased  by  the  circumstance 
that  Lord  Parker's  judgment  was  formally 
approved  of  and  concurred  in  by  Lord  Mersey, 
Lord  Kinnear  sind  Lord  Sumner. 

The  result  is  that  in  my  opinion  the  plain- 
ti£f  is  not  entitled  to  demand  a  return  of  his 
deposit,  and  the  appeal  fails. 

SwTNFEN  Eady,  L.J.  {after  recapituUting 
the  facts). — ^Those  being  the  facts,  the  plain- 
tiff has  brought  this  action  in  which  he 
claims  that  his  contract  to  purchase  the  said 
leasehold  property  has  been  dissolved  by  the 
act  of  the  defendant  in  becoming  an  alien 
enemy,  or  in  the  alternative  that  it  is  void 
as  being  made  with  an  alien  enemy,  and  he 
asks  for  a  return  of  his  deposit  and  con- 
sequential relief.  The  defendant  denies  that 
the  contract  is  invalid.  His  solicitor  com- 
municated with  the  Public  Trustee  imme- 
diately upon  the  defendant  leaving  for 
Germany  and  explained  the  facts  and  asked 
whether  the  purchase-money  for  the  property 
should  be  paid  tc  Mr.  MilUer's  credit  at  his 
bankers'  or  should  be  paid  to  the  Public 
Trustee,  and  that  official  answered  by  en- 
closing a  copy  of  Kegistration  Order  B,  on 
which  Mr.  White  was  requested  to  make  a 
return  of  the  proceeds  of  the  sale  of  the 
lease  and  furniture  and  efi'ects  belonging  to 
the  defendant,  and  the  Public  Trustee  further 
informed  Mr.  White  that  the  mone^'  was  not 
to  be  paid  over  to  him,  but  was  to  be  retained 
by  Mr.  White  during  the  war. 

By  his  defence  the  defendant  expressed  his 
willingness  that  the  purchase-money  should 
be  paid  to  and  received  by  the  Public  Trustee 
as  custodian  under  the  Trading  with  the  Ene- 
my Acts,  1914  to  1916,  or  otherwise  dealt  with 
as  the  Court   might   direct.     The  defendant 
also  thereby  offered  to  consent  to  an}'  ordei 
under   the  Trustee  Act,   1893,   or   otherwise 
vesting  the  premises  in  the  plaintiff  which 
might  be  necessary  or  advisable  for  the  pur- 
pose of  carrying  the  agreement  into  effect. 
The  action  was  dismissed  by  Eve,  J.,  and  the 
plaintiff  appeals. 
^      [159]  The  plaintiff  has  contended  before  us 
f.  that  as  the  defendant,  having  broken  up  his 
Jft  establishment  here  and  given  directions  for 
"  "realizing  his  house  and  furniture,  left  Eng- 
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land  on  May  27,  1915,  to  go  direct  to  Ger> 
many,  and  as  he  was  certainly  in  Germany 
at  a  later  date,  the  inference  to  be  drawn 
^rom  the  facts  proved  is  that  he  went  direct 
to  Germany  and  arrived  there  on  or  before 
June  2,  and  therefore  that  the  contract  of 
June  2  was  illegal  as  made  with  an  alien 
.enemy,  and  that  in  any  case  it  would  be 
illegal  to  carry  out  the  contract,  as  any 
payment  he  might  make  would  be  a  payment 
to  or  for  the  benefit  of  an  alien  enemy,  which 
is  forbidden  by  the  Proclamation  against 
trading  with  the  enemy  and  therefore  illegal. 

Tlie  question  upon  which  this  appeal  turns 
therefore  resolves  itself  into  this:  Was  the 
agreement  of  June  2  illegal  when  made,  or 
has  it  since  become  illegal  to  carry  it  out? 

The  statute  4  &  6  Geo.  5,  c.  87,  which  im- 
poses penalties  for  trading  with  the  enemy, 
provides,  s.  1,  subs.  2,  as  follows:  "For  the 
purposes  of  this  Act  a  person  shall  be  deemed 
to  have  traded  with  the  enemy  if  he  has 
entered  into  any  transaction  or  done  any  act 
which  was,  at  the  time  of  such  transaction  or 
act,  prohibited  by  or  under  any  Proclamation 
issued  by  His  Majesty  dealing  with  trading 
with  the  enemy  for  the  time  being  in  force, 
or  which  at  common  law  or  by  statute  con- 
stitutes an  offence  of  trading  with  the  en- 
emv." 

By  the  Trading  with  the  Enemy  Proc- 
lamation No.  2,  dated  September  9,  1914,  it 
iu  provided  as  follows:  "5.  From  and  after 
the  date  of  this  Proclamation,  the  following 
prohibitions  shall  have  effect,  (save  so  far  as 
licenses  may  be  issued  as  hereinafter  pro- 
vided), and  We  do  hereby  accordingly  warn 
all  persons  resident,  carrying  on  business  or 
being  in  Our  Dominions — (1.)  Not  to  pay  any 
sum  of  money  to  or  for  the  benefit  of  an 
enemy.  .  .  .  (9.)  Not  to  enter  into  any 
commercial,  financial  or  other  contract  or  ob- 
ligation with  or  for  the  benefit  of  an  enemy." 

It  was  urged  by  the  appellant  that  enter- 
ing into  the  contract  of  purchase  on  June  2 
was  a  transaction  forbidden  by  sub-par.  9  of 
the  Proclamation,  as  on  that  date  it  must  be 
taken  that  the  defendant  had  reached  Ger- 
many and  was  an  alien  enemy.  It  was  also 
urged  on  behalf  of  the  appellant  that  if  he 
were  now  to  pay  the  balance  of  his  purchase- 
money  to  Mr.  White  in  order  to  complete 
his  purchase  [160]  he  would  be  offending 
against  par.  5  (1.)  of  the  Proclamation.  In 
my  opinion  neither  of  these  contentions  is 
vrell  tounded. 

It  was  the  auctioneers  who  as  agents  for 
the  vendor  knocked  down  the  property  to  the 
plaintiff  and  miide  the  contract  of  June  2, 
the  authority  so  to  do  having  been  conferred 
upon  the  auctioneers  by  the  defendant  when 
in  this  country.  The  making  of  this  contract 
did  not  involve  any  intercourse  with  the 
enemy;  nor  will  the  completion  of  the  con- 
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tract  and  the  conveyance  of  the  property 
necessitate  any  such  intercourse,  as  the  irrev- 
ocable power  of  attorney  to  Mr.  John  White 
fully  empowers  that  gentleman  to  convey  the 
property  and  receive  the  purchase-money 
without  communicating  further  with  the  de- 
fendant. A  contract  entered  into  in  England 
with  an  agent  in  England  who  derives  his 
authority  from  instructions  given  to  him  m 
England  or  from  a  deed  poll  executed  in  Eng- 
land by  a  German  principal  who  subsequent- 
ly proceeds  to  Germany  is  not  a  transaction 
forbidden  by  the  Proclamation,  nor  in  par- 
ticular by  sub-par.  9  of  it.  It  is  not  a  trans- 
action entered  into  "for  the  benefit  of  an 
enemy,"  which  "contemplates  his  benefit  dur- 
ing the  war  and  not  the  possible  advantage 
he  may  gain  when  peace  comes:  "  per  Lord 
Parker  in  Daimler  Co.  v.  Continental  Tyre, 
etc.  Co.  [1916]  2  A.  C.  (Eng.)  347,  Ann. 
Cas.  1917C  170.  In  this  judgment  Viscount 
Mersey,  Lord  Kinnear,  and  Lord  Sumner  con- 
curred. The  money  paid  .  for  the  property 
will  be  retained  by  Mr.  John  White  or  paid 
to  the  Public  Trustee,  and  will  not  be  remit- 
ted to  the  defendant  during  the  war,  nor 
will  he  derive  any  benefit  from  it  during  the 
war.  The  consideration  money  will  not  be 
paid  "to  or  for  the  benefit  of  an  enemy"  with- 
in the  meaning  of  the  Proclamation,  nor  in 
particular  within  the  meaning  of  par.  5  (1.). 

Nor  is  the  contract  in  question  one  entered 
into  "with  an  enemy"  within  the  meaning  of 
par.  5  (9.).  It  does  not  involve  any  commu- 
nication or  intercourse  with  the  enemy.  It 
is  not  the  case  of  a  person  who,  being  an 
enemy  while  he  is  such,  purports  to  confer 
an  authority  on  some  one  here.  Such  an 
authority  could  not  lawfully  be  given,  except 
under  licence  from  the  Crown. 

That  a  contract  entered  into  in  England 
with  a  person  here  who  simply  holds  or 
manages  property  belonging  to  an  enemy  is 
not  unlawful  is  apparent  from  the  provisions 
of  the  Trading  with  the  [161]  Enemy  Amend- 
ment Act,  1914.  Thus  8.  2,  subs.  1,  of  that 
Act  provides  that  any  "share  of  profits"  pay- 
able to  an  enemy  shall  be  paid  to  the  custo- 
dian of  enemy  property,  and  s.  2,  subs.  5, 
provides  that  "where  a  person  is  carrying  on 
any  business  on  behalf  of  an  enemy,  any  sum 
which,  had  a  state  of  war  existed,  would  have 
been  transmissible  by  a  person  to  the  enemy 
by  way  of  profits  from  that  business  shall  be 
deemed  to  be  a  sum  which  would  have  been 
payable  and  paid  to  that  enemy."  This  sec- 
tion thus  contemplates  that  a  person  may 
lawfully  be  carrying  on  business  here  on  be- 
half of  an  enemy. 

Again,  c.  3,  subs.  1,  requires  that  any  per- 
son who  holds  or  manages  for  or  on  behalf  of 
an  enemy  any  property  real  or  personal  shall 
furnish  the  custodian  with  certain  partic- 
ulars.     The    Public    Trustee,    who    is    the 
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custodian  for  Hngland  and  Wales,  required 
Mr.  White  to  make  a  return  on  the  form 
applicable  (Registration  Order  B,  s.  3,  suba. 
1),  and  this  was  duly  done.  This  again 
recognizes  that  persons  here  may  lawfully 
hold  or  manage  property  on  behalf  of  an 
enemy,  but  they  are  bound  to  obey  the  stat- 
utory provisions  with  reference  to  it.  In 
one  sense  every  contract  made  by  such  per- 
sons with  reference  to  such  property  is  a  con- 
tract made  for  the  benefit  of  an  enemy, 
because  an  enemy  may  gain  a  benefit  from 
it  when  peace  comes,  but  such  a  contract  is 
not  in  my  opinion  a  contract  forbidden  by 
the  Proclamation. 

Again,  s.  4,  subs.  1,  has  further  reference 
to  real  or  personal  property  belonging  to  or 
held  or  managed  for  or  on  behalf  of  an  enemy, 
thus  recognizing  such  a  state  of  things  as 
existing  legally. 

Again,  the  Trading  with  the  Enemy  Amend- 
ment Act,  1916,  is  to  the  like  effect  By  s. 
4,  subs.  1,  the  I^oard  of  Trade  is  empowered 
to  vest  in  the  custodian  any  real  or  personal 
property  belonging  to  or  held  or  managed  for 
or  on  behalf  of  an  enemy. 

I  am  of  opinion  that  the  .contract  of  June 
2,  1915,  was  a  legal  contract  and  that  the 
property  can  be  lawfully  and  effectually  con- 
veyed to  the  plaintiff,  and  that  Mr.  White, 
as  the  attorney  of  the  defendant,  can  receive 
and  give  a  valid  discharge  for  the  balance  of 
the  purchase-money,  and  that  the  plaintiff 
is  not  entitled  to  have  the  contract  rescinded 
or  to  be  relieved  from  it. 

In  my  judgment  the  appeal  fails  and 
should  be  dismissed. 

[162]  Bankes,  L.J.  {after  stating  the 
facte). — The  present  action  was  commenced 
on  December  21,  1915.  The  writ  was  indorsed 
with  a  claim  ''For  a  declaration  that  the 
agreement  dated  the  2nd  day  of  June,  1915, 
and  purporting  to  have  been  made  between 
the  defendant  and  the  plaintiff  for  the  sale 
of  a  leasehold  house  known  as  Hill  Crest, 
Sunray  Avenue,  Denmark  Hill,  is  void,  or  has 
been  dissolved,  by  reason  of  the  defendant 
without  the  knowledge  of  the  plaintiff  being 
at  that  time  an  alien  enemy  or  having  since 
become  so."  The  first  ground  of  this  claim 
must  be  foimded  upon  the  fact  that  the  de- 
fendant was  an  alien  enemy  at  the  date  when 
the  agreement  was  made.  The  second  ground 
must  be  founded  upon  the  impossibility  of 
completing  the  purchase  without  infringing 
the  law  against  trading  with  the  enetaiy.  The 
learned  judge  in  the  Court  below  decided 
against  the  plaintiff's  claim.  He  refused  to 
draw  the  inference  from  the  evidence  that  the 
plaintiff  had  arrived  and  was  resident  in 
Germany  by  June  2  and  was  therefore  an 
alien  enemy  on  that  date.  If  it  was  neees- 
sary  to  decide  this  point  I  should  not  be  pre- 


pared to  agree  with  the  view  of  the  learned 
judge.  I  think  the  natural  inference  from 
the  facts  is  that  the  defendant  must  have 
arrived  in  Germany  before  June  2,  and  if  bo 
that  he  was  on  that  date  resident  there  with- 
in the  meaning  of  that  expression  when  used 
in  reference  to  an  alien  enemy. 

Assuming  that  to  be  so,  how  does  it  affect 
the  plaintiff's  claim  ?  It  is  said  that  it  brings 
the  case  within  the  provisions  of  the  Trading 
with  the  Enemy  Act,  1914,  and  of  the  Trad- 
ing with  the  Enemy  Proclamation  No.  2,  and 
that  the  agreement  of  June  2  is  invalid  be- 
cause it  comes  within  the  language .  of  the 
prohibitions  contained  in  the  Proclamation. 
In  my  opinion  this  is  not  so.  The  statute 
and  the  Proclamation  are  both  dealing  with 
criminal  offences.  The  particular  offence  of 
entering  into  a  contract  with  an  enemy  which 
is  forbidden  by  par.  5  (9.)  of  the  Trading 
with  the  Enemy  Proclamation  No.  2  is  one 
where,  in  my  opinion,  a  knowledge  of  the 
facts  which  render  the  Act  unlawful  is  an 
essential  element  of  the  offence.  In  the  pres- 
ent case  it  is  part  of  the  plaintiff's  case  that 
he  entered  into  the  agreement  of  purchase 
quite  innocently  and  in  entire  ignorance  that 
he  was  dealing  with  an  enemy.  Under  these 
circumstances  he  cannot,  in  my  opinion, 
claim  to  be  relieved  of  his  bargain  on  the 
[163]  ground  that  he  was  guilty  of  a  crime, 
when  the  fact  is  that  he  was  entirely  in- 
nocent. 

There  remain^  therefore,  the  two  questions 
of  whether  the  contract  was  unlawful  at  com- 
mon law,  and  whether,  assuming  that  not  to 
be  so,  any  proceeding  to  complete  the  pur- 
diase  with  knowledge  that  the  defendant  is 
an  enemy  is  forbidden  by  the  statute  and 
the  Proclamation.  I  think  that  these  two 
questions,  under  the  peculiar  circumstances 
of  this  case,  should  be  considered  together. 

The  material  facts  appear  to  be  these.  The 
defendant  while  in  this  country  had  givftn 
the  auctioneers  the  necessary  authority  to 
put  the  property  up  for  auction.  There  is  no 
evidence  that  at  the  time  they  did  so  they 
were  aware  that  the  defendant  was  in  Ger- 
many, or  that  he  had  left  this  country.  The 
plaintiff  was  certainly  unaware  of  either  fact 
Before  leaving  this  country  the  defendant 
had  given  to  Mr.  White  a  power  of  attorney 
which  purported  to  be  irrevocable  for  twelve 
months,  which  gave  him  full  authority  to 
complete  the  sale,  and  which  did  not  neces- 
'sarily  involve  any  communication  wi<h  the 
defendant,  either  in  reference  to  the  sale  or 
the  disposal  of  the  purchase-money.  Before 
the  writ  was  issued  the  attorney  had  taken 
the  instructions  of  the  Public  Trustee  as  to 
the  disposal  of  the  purchase-money,  of  which 
he  had  informed  the  plaintiff.  By  his  de- 
fence the  defendant  expressed  his  willingness 
that  the  purchase-money  should  be  paid  Uh 


XI1I6LEY 

[1917] 

and  received  by,  the  Public  Trustee  as  cu8< 
todian  under  the  Trading  with  the  Enemy 
Acts,  1914  to  1916,  or  otherwise  dealt  with 
as  the  Court  might  direct,  and  he  further 
(Consented  to  any  order  being  made  under 
the  Trustee  Act,  1893,  or  otherwise  vesting 
t]ie  premises  in  the  plaintiff  which  might  be 
necessary  or  advisable  for  the  purpose  of 
carrying  the  agreement  into  effect.  1  do  not 
see  any  gromid  for  saying  that  the  fact  that 
the  defendant  has  become  an  enemy  has  put 
An  end  to  the  power  of  attorney.  Even  if  it 
had,  there  is  power  in  the  Board  of  Trade 
under  s.  4  of  the  Trading  with  Enemy  Act, 
1916,  to  give  the  custodian  full  power  to  con- 
vey the  property,  so  that  no  difficulty  need 
arise  on  that  ground.  The  completion  of  the 
sale  will  not  involve  anv  communication  with 
the  defendant,  or  any  paymdbt  to  him  or  for 
his  benefit,  while  the  war  lasts. 

Why  then  should  the  Court  interfere?  Is 
there  anything  in  the  contractual  relati<Hi8 
of  the  parties  at  their  present  stage  which 
<?an  [164]  be  said  to  offend  against  either  the 
principles  of  the  common  law  or  the  provi- 
sions of  any  statute  if  the  purchase  is  allowed 
to  proceed  to  completion?  I  think  not.  The 
alternative  appears  to  be  either  to  condemn 
the  property  to  remain  derelict  until  the  end 
of  the  war,  or  to  hold  the  plaintiff  to  his 
bargain  with  the  variation  imposed  by  stat- 
ute that  the  purchase-money  is  to  be  held  up 
4ind  not  paid  over  to  the  vendor  until  the 
war  is  over.  I  think  that  the  latter  is  not 
only  the  reasonable  course,  but  it  is  the  one 
which  is  in  accordance  with  the  law.  In  my 
opinion  the  appeal  fails. 

Warrington,  L.  J.  (after  stating  the 
facta,) — I  think  the  true  inference  from  the 
facts  is  that  the  defendant  arrived  in  €rer- 
many  for  the  purpose  of  taking  up  his 
residence  there  some  time  before  June  2,  and 
was  therefore  an  alien  enemy  at  the  date 
of  the  contract.  His  expressed  object  in  leav- 
ing this  country  was  to  proceed  to  Germany 
and  nowhere  else,  and  this  is  also  admitted 
on  the  pleadings,  and  in  the  absence  of  evi- 
dence to  the  contrary  I  cannot  hold  that  he 
abandoned  this  intention;  there  was  ample 
time,  even  allowing  for  abnormal  delays  oc- 
casioned by  the  state  of  war,  to  reach  Ger- 
many before  June  2.  On  the  whole,  then,  I 
think  the  case  must  be  dealt  with  on  the 
footing  that  the  defendant  was  an  alien 
enemy  at  the  date  of  the  contract,  and  1 
propose  to  deal  with  it  on  that  footing. 

llie  contract  in  this  case  is  for  the  sale 
of  land.  Until  the  passing  of  the  Naturalica- 
tion  Act,  1870,  no  alien  was  cabbie  of  ac- 
quiring, holding,  or  disposing  of  land,  except 
a  leasehold  residence  or  place  of  business  for 
a  term  not  exceeding  twenty-one  years.  This 
disability  was  first  removed  by  s.  2  of  the 
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Naturalization  Act,  1870,  which  provides  that 
real  and  personal  property  of  every  descrip- 
tion may  be  taken,  acquired,  held,  and 
disposed  of  by  an  alien  in  the  same  manner 
in  all  respects  as  by  a  natural-bom  British 
subject;  this  provision  is  re-enacted  by  s.  17 
of  the  British  Nationality  and  Status  of 
Aliens  Act,  1914,  the  statute  in  force  at  the 
date  of  the  contract  in  question.  A  contract 
for  sale  of  land  is  a  preliminary  to  a  final 
disposition  of  the  land,  and  is  indeed  in 
equity  itself  a  conditional  disposition,  and 
the  land  from  the  date  of  the  contract  is 
considered  as  belonging  to  the  purchaser, 
subject,  of  course,  to  the  payment  of  the  pur- 
chase-money and  the  vendor's  lien  therefor: 
[166]  see  Williams  on  Vendor  and  Purchaser, 
•2nd  ed.  vol.  i.  p.  604.  The  contract,  therefore, 
is  not  simply  executory;  although  the  pur- 
chase-money is  not  paid,  it  at  once  gives  the 
purchaser  an  equitable  interest  in  the  land, 
and  it  confers  on  the  vendor  a  lien  for  his 
purch  ase-money . 

Again,  a  recognized  mode  of  dealing  with 
land  is  through  an  attorney  acting  under  a 
power  of  attorney.  If  such  a  power  is  made 
irrevocable,  as  is  the  case  with  that  of  May 
20,  1915,  then,  in  favour  of  a  purchaser,  not 
only  can  it  not  be  revoked  in  the  ordinary 
sense,  but  any  act  done  by  the  donee  within 
the  limits  of  the  authority  conferred  by  the 
power  will  be  as  valid  as  if  anything  done  by 
the  donor  of  the  power  without  the  con- 
currence Of  the  donee  had  not  been  done: 
Conveyancing  Act,  1882,  s.  9.  The  attorney 
under  such  a  power  is  not  like  an  ordinary 
agent.  As  between  him  and  a  purchaser  he 
ib,  so  long  as  he  does  not  exceed  his  authority, 
absolntely  independent  of  the  principal,  fie 
has  no  occasion  to  consult  or  confer  with  him, 
and  he  need  pay  no  attention  to  any  direc- 
tions he  may  give.  The  attorney  in  fact, 
when  dealing  with  a  purchaser,  is  exclusively 
clothed  with  all  the  capacities  of  the  prin- 
cipal in  reference  to  the  subject-matter. 

The  contract  in  the  present  case  is  made  by 
the  attorney.  It  is  true  it  is  signed  by  the 
auctioneers  who  received  their  original  in- 
structions from  the  defendant  himself;  but 
before  the  salft  was  effected  the  attorney  was 
the  only  person  who  had  the  power  to  sell — 
the  auctioneers  became  subject  to  his  direc- 
tions and  must  be  taken  to  have  been  acting 
on  his  behalf. 

The  question  then  is,  Does  the  fact  that 
the  principal  is  an  alien  enemy  avoid  a  con- 
tract for  the  sale  of  hmd  made  by  his  at- 
torney appointed  by  an  irrevocable  power 
before  he  had  assumed  enemy  character?  In 
the  first  place,  so  to  hold  would  involve  the 
further  decision  that  a  final  disposition  of 
the  land  by  the  attorney  would  also  be  void 
inasmuch  as  there  is  no  difference  in  principle 
between  the  two  classes  of  disposition. 
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There  is  no  reported  decision  directly  on 
the  question,  owing,  no  doubt,  to  the  modern 
origin  of  the  holding  of  land  by  aliens.  The 
decisions  (except  Halsey  v.  Lowenfeld  [1916] 
2  K.  B.  (Eng.)  707,  L.R.A.1917C  644,  which 
is  not  in  point)  are  in  reference  to  commer* 
cial  transactions  and  transactions  [166]  of  a 
similar  nature.  It  is  necessary,  therefore,  to 
ascertain  what  are  the  principles  of  law  on 
the  subject  and  how  they  are  applicable  to 
the  novel  circumstances  with  which  we  have 
to  deal  in  the  present  case.  I  propose  to 
consider,  first,  the  principles  of  the  common  . 
law  and  to  inquire  whether  there  is  anything 
in  them  to  require  the  avoidance  of  the  con- 
tract, and  then  to  ascertain  whether  there  is 
anything  in  the  statutes  or  the  Proclamation 
bearing  on  the  subject  which  affects  the  ques-. 
tion. 

In  the  first  place,  it  is,  I  think,  well  settled 
that  by  the  rules  of  the  common  law  when  this 
nation  is  at  war  with  another  no  British 
subject  can  lawfully  have  any  intercourse, 
commercial  or  otherwise,  with  an  enemy  ex- 
cept by  the  permission,  express  or  implied,  of 
the  executive  authority  of  the  State.  As  to 
commercial  intercourse,  this  is  clearly  laid 
down  by  Lord  Stowell  in  The  Hoop  1  C.  Rob. 
(Eng.)  165.  I  attach  great  importance  to 
the  ground  on  which  that  very  learned  judge 
rests  the  principle.  It  is  this,  that  such 
intercourse  pro  tanto  interrupts  the  state  of 
war  which  exists  between  subjects  of  enemy 
States,  and  as  the  Sovereign  alone  has  the 
power  to  declare  peace  and  war  he  alone 
can  make  lawful  such  an  interruption.  That 
intercourse,  other  than  commercial,  is  also 
forbidden,  see  Robson  v.  Premier  Oil,  etc.  Line 
Co.  [1915]  2  Ch.  (Eng.)  124,  Ann.  Cas.  19170 
227.  This  rule  is,  I  think,  absolute,  and  the 
prohibition  does  not  depend  on  the  question 
whether  the  intercourse  may  or  may  not  tend 
to  the  advantage  of  the  enemy  or  the  det- 
riment of  this  country.  As  to  this  there  is  a 
further  rule  which  I  will  mention  and  discuss 
presently.  Does  the  rule  I  am  now  consider- 
ing prohibit  intercourse  between  two  British 
subjects  one  of  whom  is  the  attorney  of  an 
enemy  but  in  a  position  to  deal  with  the 
subject-matter  independently  of  the  enemy? 
I  cannot  think  it  does.  On  this  point  the 
ground  of  the  rule  as  stated  by  Lord  Stowell 
seems  to  me  of  great  importance.  The  inter- 
course between  two  British  subjects  under 
such  drcumstanoes  causes  no  interruption  of 
of  the  state  of  war,  and  the  reason  for  the 
prohibition  does  not  exist.  So  far,  then,  as 
the  common  law  is  concerned  the  rule  I  am 
now  discussing  does  not  render  it  necessary  to 
avoid  the  present  contract.  Is  there  anything 
in  the  Proclamation  or  the  statutes  which 
compels  me  to  arrive  at  a  different  conclu- 
sion? The  Proclamation  of  September  9, 
1914,  contains  the  following  provision  bear- 


ing on  the  [167]  subject.    First  there  is  the 
recital:     "Whereas  it  is  contrary  to  law  for 
any    person    resident,    carrying    on   business 
or  being  in  Our  Dominions,  to  trade  or  have 
any  commercial  or  financial  transactions  with 
any  person  resident  or  carrying  on  business  in 
the    German     Empire    or    Austria-Hungary 
without  Our  permission."     Then  in  the  op- 
erative part:     "5.  From  and  after  the  date 
of  this  Proclamation  the  following  prohibi- 
tions shall  have  effect  (save  so  far  as  licences 
may  be  issued  as  hereinafter  provided),  and 
We  do  hereby  accordingly  warn  all  persons 
resident,   carrying   ui   business   or   being  in 
Our    Dominions" — amongst    other    things — 
"  ( 1. )  Not  to  pay  any  sum  of  money  to  or  for 
the  benefit  of  an  enemy;"     and  "(9.)   Not 
to  enter   into  any  commercial,   financial  or 
other  contract  of  obligation  with  or  for  the 
benefit  of  an  enemy."    The  recital  shows,  in 
my  opinion,  that  it  was  not  intended  to  ex- 
tend the  operation  of  the  Proclamation  so  as 
to  prohibit  what  was  not  already  prohibited 
by  common  law.     Moreover,  par.  5.   (9.)  is 
not  an  absolute  prohibition  of  all  oontracts 
or  obligations,  but  only  of  such  as  are  with 
an  enemy  or  for  the  benefit  of  an  enemy,  and 
par.  6,  whatever  may  be  its  true  construction 
in  a  concrete  case  when  it  arises,  clearly  con- 
templates persons  in  this  country  acting  for 
an    enemy,    and    provides    that   transactions 
with  them  shall  not  be  treated  aa  transactions 
with  an  enemy.     It  seems  to  me,  therefore, 
that    the    contract    in    question,    not   being 
prohibited  by  the  common -law  rule  I  am  now 
considering,   is  not  prohibited   by  the  Proc- 
lamation. 

Now  as  to  the  statutes.    The  first  material 
statute  is  the  Trading  with  the  Enemv  Act, 
1914,  and  the  only  section  it  is  necessary  U> 
read  is  subs.  2  of  s.  1:     ''For  the  purposes 
of  this  Act  a  person  shall  be  deemed  to  have 
traded  with  the  enemy  if  he  has  entered  into 
any  transaction  or  done  any  act  which  was,  at 
the  time  of  such  transaction  or  act,  prohibited 
by  or  under  any  Proclamation  issued  by  His 
Majesty  dealing  with  trading  with  the  enemy 
for  the  tiAie  being  in  force,  or  which  at  com- 
mon law  or  by  statute  constitutes  an  offence 
of  trading  with  the  enemy:     Provided  that 
any  transaction  or  act  permitted  by  or  under 
any  such  Proclamation  shall  not  be  deemed 
to  be  trading  with  the  enemy."    This  does  no 
more  than  give  statutory  effect  to  the  rules 
of  common  law  and  the  prohibitions  of  the 
Proclamation. 

The  next  statute  is  the  Trading  with  the 
Enemy  Amendment  [168]  Act,  1914.  As  to 
this  it  is  enough  for  the  present  purpose  to 
say  that  in  s.  3  it  clearly  recognizes  that 
real  or  personal  property  of  an  enemy  may  be 
held  or  managed  for  or  on  his  behalf  by  some 
person  in  this  country,  and  makes  provision 
for  such  cases,  but  does  not  purport  to  in- 
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"validate  any  contracts  entered  into  by  such 
person.  Real  property  can  hardly  be  man- 
aged without  the  making  of  some  contracts 
by  the  manager,  such,  for  example,  as  oon* 
tracts  for  tenancy,  contracts  for  the  sale  of 
produce,  for  labour,  and  for  purchase  of  live 
and  dead  stock,  and  so  on.  This  all  goes,  to 
juy  mind,  to  confirm  the  view  that  such  a 
contract  as  the  present  is  not  to  be  treated  as 
within  the  prohibition  which  I  am  now  con- 
sidering. 

But  there  is  a  further  rule  of  the  common 
law  which  it  is  necessary  to  consider — ^that 
is,  that  no  British  subject  can,  without  the 
permission  of  the  Executive,  have  any  deal- 
ings   with    any    person,   whether    an   enemy 
himself  or  some  other  person  in  this  or  in  a 
neutral  country,  on  behalf  of  an  enemy  which 
may  possibly  tend  to  the  benefit  or  advantage 
of  the  enemy  or  the  detriment  of  this  coun- 
try:     Rex  V.  Kupfer   [1915]   2  K.   B.   321. 
The    question   whether   a  transaction   which 
cannot  possibly  so  tend  is  within  the  prohibi- 
tion was  left  open  by  this  Court  in  Robson 
V.  Premier  Oil  and  Pipe  Line  Co.   [1915]   2 
Ch.    (Eng.)    124,  Ann.   Cas.  1917C  227.     It 
was  said  by  Lord  Parker  in  the  Daimler  Case 
[1916]  2  A.  C.  (Eng.)  347,  Ann.  Cas.  1917C 
170,  in  effect,  that  the  benefit  or  advantage 
contemplated  by  this  rule  is  a  benefit  or  ad- 
vantage  accruing  during  the  war,  and  the 
fact  that  after  the  war  and  not  till  then  a 
benefit  will  accrue  to  the  enemy  is  not  suffi- 
cient  to  render  a   transaction   illegal.     He 
sums  up  his  view  on  this  point  in  the  follow- 
ing w^ords:     ''The  prohibition  against  doing 
anything  for  the  benefit  of  an  enemy  contem- 
plates his  benefit  during  the  war  and  not  the 
possible  advantage  he  may  gain  when  peace 
comea"     This  judgment  was  prepared  with 
the  assistance  and  collaboration  of  Lord  Sum- 
ner and  was  adopted  as  their  own  by  Lords 
Mersey  and  Einnear. 

The  Proclamation  of  September  9,  1914,  in 
par.  5(1.)  warns  persons  not  to  pay  any  sum 
of  money  to  or  for  the  benefit  of  an  enemy. 
It  is  contended  on  behalf  of  the  plaintiff  that 
it  would,  under  the  rules  of  the  common  law 
and  under  the  Proclamation,  be  illegal  for 
him  to  pay  the  purchase-money  inasmuch  as 
that  would  be  a  payment  for  the  benefit  of 
the  enemy,  and  that  therefore  he  is  [109]  ex- 
cused from  performance.  The  payment  in  the 
present  case  would  properly  be  made  to  the 
attorney  in  this  country  and  not  to  the  ene- 
my himself.  The  attorney  in  the  present  case 
has  complied  with  s.  3  of  the  Trading  with 
the  Enemy  Amendment  Act,  1914,  by  commu- 
nicating the  facts  to  the  custodian  and  asking 
for  his  directions,  and  the  custodian  in  reply 
has  directed  him  to  keep  the  money.  It  must, 
I  think,  be  presumed  that  Mr.  White  will  do 
his  duty  as  he  has  hitherto  done  it,  and  if 
BO,  the  result  will  be  that  the  enemy  will  part 
with  his  property  and  be  kept  out  of  his  pur- 
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chase-money  until  the  end  of  the  war.  More- 
over, if  there  be  any  doubt  as  to  the  propriety 
of  the  payment  of  the  purchase-money  to  the 
attorney,  the  last-mentioned  statute  provides 
machinery  extended  by  the  Trading  with  the 
Enemy  Amendment  Act,  1916,  s.  4,  whereby 
the  right  to  recover  and  receive  the  purchase- 
money  may  be  vested  in  the  custodian,  who 
will  in  that  case  hold  it  until  the  termination 
of  the  present  war  and  thereafter  deal  with 
the  same  in  such  manner  as  His  Majesty  may 
by  Order  in  Council  direct.  The  result  is,  in 
my  opinion,  that  the  contract  can  be  carried 
out  without  requiring  the  plaintiff  to  do  any 
act  which  is  illegal  either  at  common  law  or 
under  the  Proclamation  or  the  statutes. 

There  remains  one  point  to  consider.  It 
has  been  contended  that  the  authority  of  the 
attorney  was  determined  by  the  assumption 
by  the  principal  of  enemy  character,  and  the 
case  of  Stevenson  v.  Aktiengesellschaft  fUr 
Cartonnagen-Industrie  [1916]  1  K.  B.  (Eng.) 
763,  is  relied  upon  in  support  of  that  conten- 
tion. In  that  case,  however,  it  was  pointed 
,  out  by  Atkin,  J.,  that  the  agency  agreement 
there  held  to  be  determined  necessarily  in- 
volved commercial  intercourse  with  an  ene- 
my, and  I  gather  this  was  also  the  ground  of 
the  assent  to  Atkin,  J.'s  conclusion  expressed 
by  the  Court  of  Appeal,  33  Times  L.  Rep. 
(Eng.)  84;  since  reported  [1917]  1  K.  B. 
842.  As  I  have  already  pointed  out«  the  at- 
torney in  the  present  case  exercises  his  pow- 
ers without  reference  to  his  principal,  and 
that  being  so,  I  can  find  nothing  in  reason 
or  authority  which  would  justify  me  in  say- 
ing that  the  power  of  attorney  is  avoided. 
On  this  point  I  also  refer  to  the  American 
case  of  Williams  v.  Paine,  169  U.  S.  55,  18 
S.  Ct.  279,  42  U.  S.  (L.  ed.)  658. 

On  the  whole  I  come  to  the  conclusion  that, 
although  in  my  opinion  the  defendant  had 
assumed  enemy  character  at  the  date  of 
[170]  the  contract,  the  contract  was  a  valid 
and  binding  contract.  If  I  am  wrong  in 
finding  that  the  defendant  was  an  enemy  at 
the  date  of  the  contract,  then  it  follows  from 
what  I  have  said  that  his  subsequent  assump- 
tion of  enemy  character  did  not  involve  the 
doing  by  the  plaintiff  of  an  illegal  act  in 
performing  his  part  of  the  contract,  and  did 
not,  therefore,  excuse  him  from  performance. 

Eve,  J.,  was  in  my  opinion  right  in  dis- 
missing the  plaintiff's  action,  though  not  for 
the  reason  given  by  him,  and  this  appeal  fails 
and  should  be  dismissed. 

ScBUTTOX,  Lb  J.  {after  stating  the  facte). — 
Two  main  questions  are  involved  in  this  ap- 
peal: 1  C.  Rob.  (Eng.)  165.  Did  any  part 
of  the  transaction  involve  Tingley  in  the  of- 
fence of  trading  with  the  enemy,  if  Mttller 
were  an  alien  enemy?  (1786)  1  T.  R,  (Eng.) 
88.  When  did  MUUer  become  an  alien  enemy  ? 
Trading  with  the  enemy  was  at  first  commit- 
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ted  principally  in  relation  to  ships,  their  car- 
goes,  and  the  insurances  thereon,  and  the 
first  detailed  exposition  of  the  law  was  given 
by  Lord  Stowell  in  The  Hoop,  1  C.  Rob. 
(Eng.)  165,  in  1790.  At  common  law,  owing 
to  the  attitude  of  Lord  Mansfield  towards 
insurances,  the  law  had  been  uncertain  (see 
per  Lord  Mansfield  in  Gist  v.  Mason  (1786) 

1  T.  R.  (Eng.)  88,  and  per  Buller,  J.,  in 
Bell  V.  Gilson  (1798)  1  B.'^A  P.  (Eng.)  345, 
354;  but  in  1800,  in  Potts  ▼.  Bell  (1800)  8 
T.  R.  (Eng.)  648,  661,  Lord  Kenyon  practi- 
cally adopted  verbatim  the  judgment  of  Lord 
Stowell  "'that  trading  with  an  enemy  without 
the  King's  licence  was  illegal  in  British  sub- 
jects." In  Lord  Stowell's  view  neither  com- 
mercial intercourse  with  the  enemy  nor,  un- 
der its  cover,  any  other  species  of  intercourse 
could  be  carried  on  except  with  the  direct 
permission  of  the  State.  This  was  both  be- 
cause of  the  danger  to  the  State  from  such 
intercourse  and  of  the  impossibility  of  en- 
forcing any  such  contracts  by  suit.  As  stated 
by  Willes,  J.,  in  Esposito  v.  Bowden,  7  El.  & 
Bl.  779,  783,  90  E.  C.  L.  779,  783,  a  declara- 
tion  of  war  imports  a  prohibition  of  com- 
mercial intercourse  and  correspondence  with 
the  inhabitants  of  the  enemy's  country,  and 
in  the  case  of  contracts  made  before  the  dec- 
laration of  war,  but  which  remain  unexecuted 
when  it  is  declared,  if  the  further  execution 
is  unlawful  or  impossible  as  involving  inter- 
course with  the  enemy,  the  contract  is  dis- 
solved, and  both  parties  are  absolved  from 
further  performance  [171]  of  it.  When  the 
present  war  broke  out  the  President  of  the 
Probate  IMvisicm  collected  the  authorities  in 
his  judgment  in  The  Panariellos,  84  L.  J. 
P.  140;  affirmed  86  L.  J.  P.  112,  stating 
the  illegality  to  extend  to  all  intercourse, 
whether  commercial  or  otherwise,  and  a  simi- 
lar conclusion  was  reached  in  this  Court  in 
Robflon  v.  Premier  Oil,  etc.  Line  Co.  [1916] 

2  Ch.  (Eng.)  136,  Ann.  Cas.  1917C  227,  where 
Pickford,  L.J.,  stated  that  all  intercourse, 
whether  commercial  or  otherwise,  with  an 
alien  enemy  which  might  injure  this  oountry 
or  help  the  enemy  was  illegal,  but  reserved 
the  question  whether  intercourse  which  could 
not  possibly  have  the  above  effect  was  illegal. 

I  think  it  very  dangerous  that  British  citi- 
zens should  be  allowed  to  speculate  whether 
their  intercourse  with  the  enemy  can  injure 
their  country  or  help  the  enemy  and  to  deal 
with  the  enemy  if  they  persuade  themselves 
such  intercourse  is  harmless.  Hi  is  may  open 
an  excuse  for  many  undetected  but  injurious 
transactions.  Lord  Stowell  in  The  Hoop,  1 
C.  Rob.  (Eng.)  196,  199,  took  the  view  that 
"it  is  not  for  individuals  to  determine  on  the 
expediency  of  such  occasions  on  their  own 
notions  of  commerce,  and  of  commerce  merely, 
and  possibly  on  grounds  of  private  advantage 
not  very  reconcileable  with  the  general  inter- 
est of  the  State.     It  is  for  the  State  alone. 


on  more  enlarged  views  of  poli^,  and  oa  eon* 
sideration  of  all  eircumetanoes  that  may  be 
connected  with  such  an  intercourse,  to  de- 
termine when  it  shall  be  permitted,  and  un- 
der what  regulations."  In  my  view  the  ques- 
tion left  undetermined  by  the  Court  of  Ap- 
peal in'Robson's  Case  [1915]  2  Ch.  124,  130, 
Ann.  Cas.  1917C  227,  should  be  answered  em- 
phatically by  saying  that  no  intercourse  with 
an  alien  enemy  should  take  place  unless  by 
permission  of  the  State. 

What  at  the  present  time  constitutes  an 
"alien  enemy?"  In  the  Driefontein  Case 
[1902]  A.  C.  (Eng.)  499,  Lord  Davey  said: 
"There  are  three  rules  which  are  established 
in  our  common  law.  The  first  is  that  the 
King's  subjects  cannot  trade  with  an  alien 
enemy,  i.e.  a  person  owing  allegiance  to  a 
Government  at  war  with  the  King,  without 
the  King's  licence."  In  the  same  case  Lord 
lindley  [1902]  A.  C.  (Eng.)  605,  said: 
"When  considering  questions  arising  with  an 
alien  enemy,  it  is  not  the  nationality  of  a 
person,  but  his  place  of  business  during  war 
that  is  important  .  .  .  [172]  the  validity 
of  his  contracts  does  not  depend  on  his  na- 
tionality, nor  even  on  what  is  his  real  domi- 
cil,  but  on  the  place  or  places  in  which  he 
carries  on  his  business  or  businesses."  The 
full  Court  of  Appeal  in  Porter  v.  Freuden- 
berg  [1916]  1  K.  B.  (Eng.)  867,  868,  869, 
Ann.  Cas.  1917C  216,  state  the  law  thus: 
"It  is  necessary  at  the  outset  to  keep  dearly 
in  mind  the  meaning  of  the  term  'alien  oie- 
my*  when  used  in  reference  to  civil  rights 
and  liabilities.  Its  natural  meaning  indicates 
a  subject  of  enemy  nationality,  ...  but 
that  is  not  the  sense  in  which  the  term  is 
used  in  refeyence  to  civil  rights.  ...  It 
is  dear  law  that  the  test  for  this  purpose  is 
not  nationality  but  the  place  of  carrying  on 
the  business.  .  .  .  For  the  purpose  of 
determining  civil  rights  a  British  subject  or 
the  subject  of  a  neutral  State,  who  is  volun- 
tarily resident  oz  who  is  carryii^  on  busi- 
ness in  hostile  territory,  is  to  be  regarded 
and  treated  as  an  alien  enemy."  And,  turn- 
ing to  one  of  the  leading  authorities  on 
international  law,  Mr.  Hall  (International 
Law,  6th  ed.  p.  401)  says:  "The  chief  test 
of  the  existence  of  such  an  identification  of 
a  neutral  subject  with  an  enemy  State  as 
will  suffioe  to  clothe  him  with  an  enemy  char- 
acter is  supplied  by  the  fact  of  domicil.'' 

These  passages  are  at  first  sight  sufficiently 
contradictory  to  reader  it  necessary  to  ex- 
amine carefully  what  the  present  basis  of 
enemy  character  H;  for  the  Court  of  Appeal 
and  Lord  Davey  appear  directly  to  contradict 
each  other,  and  Lord  Lindley  and  Mr.  Hall 
seem  to  take  exactly  opposite  views  of  ^ 
importance  of  domicil. 

Originally  war  declared  by  one  prince 
against  another  involved  in  its  consequences 
all  ^e  subjects  of  both,  who  were  exhorted 
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in  the  customary  proclamatioii  "Ccmrir  bus 
aux  enemis"  (Westlake's  Intemational  Law. 
pt.  ii.  War,  p.  36).  Grotius  (Lib.  iii.  e.  III. 
pL  ix.)  states  that  '*a  war  declared  against 
him  whd  has  the  supreme  authority  in  a 
population  is  considered  to  be  declared 
against  all  his  subjects."  Allegiance  was 
then  the  test  of  "alien  enemy."  In  the  time 
of  Calvin's  Case  (1608)  7  Rep.  (Eng.)  la. 
the  alienigena  (alien  bom)  might  become  an 
enemy  by  a  war  with  his  prince.  It  is  this 
governing  principle  that  is  stated  by  Lord 
Davey  in  the  Driefontein  Case  [1902]  A.  G. 
(Eng.)  490.  But  with  the  growth  of  com* 
meroe  and  greater  tenderness  to  private  prop- 
erty an  alleviation  or  exception  was  intro- 
duced into  the  nrie  of  allegiance  or  nation- 
ality. An  alien  enemy  by  allegiance  could 
lose  hie  enemy  [173]  character  for  the  time 
if  he  was  residing  in  the  King's  dominions  or 
trading  there  by  the  licence  of  the  Crown. 
It  used  to  be,  and  probably  still  is,  necessary 
to  show  a  licence  or  permission  from  the 
Crown,  express  or  implied:  Alciator  v. 
Smith  [1812]  3  Campb.  (Eng.)  246;  Aleinous 
V.  Nigreu  (1854)  4  El.  &  Bl.  217,  82  E.  C.  L. 
217.  A  subject  by  allegiance  could  for  the 
time  lose  his  friendly  or  national  character 
by  residing  or  trading  in  the  enemy's  do- 
minions. Either  party  by  trading  or  residing 
in  a  neutral  country  might  acquire  for  the 
time  a  neutral  character.  The  conditions 
under  which  this  loss  of  national  character 
might  be  achieved  and  under  which  the  new 
character  by  residence  might  be  lost  have 
been  carefully  considered  by  Lord  Stowell  in 
several  cases  where  questions  of  trading  with 
the  enemy  or  the  enemy  ownership  of  prop- 
^iy  seized  as  price  were  in  dispute. 

The  conditions  of  this  character  are  some- 
times  called  ''domicil,"  which  explains  the 
statement  already  quoted  from  Mr.  Hall ;  but 
by  tliat  phrase  is  not  meant  civil  domicil — 
what  Lord  Lindley  oalls  in  the  passage  cited 
his  "real  domicil" — ^but  a  condition  more 
easily  acquired  and  lost,  called  by  some  of 
the  text-writers  "commercial"  or  "trade  domi- 
cil"— ^"domieil  in  a  peculiar  sense,  differing 
considerably  from  ordinary  domicil,  which 
in  known  as  trade  domicil  in  war,  but  is 
equally  applicable  to  persons  not  engaged  in 
trade:"  see  Dlcey's  Conflict  of  Laws,  2nd  ed. 
App.  note  7,  p.  741;  West  lake's  International 
Law,  pt.  ii.  War,  p.  54. 

Civil  domicil  is  such  a  permanent  residence 
in  a  country  as  makes  that  country  a  per- 
son's home.  Commercial  domicil  is  such  a 
n«idenoe  in  a  country  for  the  purposes  of 
trade  or  otherwise  as  makes  a  person's  trade 
or  estate  form  part  of  its  resources:  see 
Hall's  Intemational  Law,  6th  ed.  p.  401.  To 
gain  a  civil  domicil  residence  is  required  with 
an  intention  of  making  the  country  one's 
home.     To  gain  a  commercial  domicil,  resi- 
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dence  with  no  intention  of  leaving  shortly  is 
sufficient,  and  time  is  the  principal  element 
in  the  domicil.  •  "Time  is  the  grand  ingredient 
in  constituting  domicil,"  says  Lord  Stowell 
in  Tlie  Harmony  (1800)  2  C.  Rob.  (Eng.) 
264,  and  the  whole  judgment  is  worth  con- 
sideration. Dr.  Lushington  in  The  Aina 
(1854)  Spinks,  8,  10,  defines  the  condition  as 
one  *Vhere  a  neutral,  after  the  commence- 
ment of  war,  continues  to  reside  in  the  ene- 
my's country  for  the  purposes  of  trade."  It 
is  not  [174]  necessary  here  further  to  con- 
sider the  numerous  authorities  bearing  on 
the  acquisition  and  nature  of  this  "commer- 
cial domicil,"  for  it  is  clear  that  Mr.  Mllller, 
by  long  residence  and  registration  as  an  alien, 
had  up  to  tjie  day  he  left  England  such  a 
domicil  that  he  was  not  then  an  "alien  enemy" 
in  the  view  of  the  commcm  law. 

How  does  an  enemy  subject  who  has  tem- 
porarily lost  his  enemy  character  by  acquir- 
ing such  a  commercial  domicil  lose  that  domi- 
cil? A  civil  or  real  domicil  can  only  be  lost 
by  complete  abandonment  in  fact  and  inten- 
tion of  the  domicil.  When  it  is  lost,  if  there 
is  no  other  domicil  acquired,  the  domicil  of 
origin  reverts.  A  commercial  or  trade  domi- 
cil may  be  lost  by  intention  to  abandon  it 
coupled  with  some  overt  act  or  step  taken  to 
effect  the  change,  and  leaving  the  country 
with  no  intention  of  immediate  return,  and 
with  a  sale  of  one's  property  therein,  seems 

*:  clearly   to   destroy   the   commercial  domicil. 

i  Thus  in  The  President  (1804)  6  C.  Rob. 
(Eng.)  248,  251,  a  natural-bom  English  sub- 
ject was  American  consul  and  trading  at  the 
Cape  of  Good  Hope,  then  in  the  possession  of 
the  Dutch  enemy,  but  was  intending  to  return 
to  America.  Lord  Stowell,  treating  him  as 
an  enemy,  said :  "A  mere  intention  to  remove 
has  never  been  held  sufficient,  without  some 
overt  act.  .  .  .  Something  more  than  mere 
verbal  declaration,  some  solid  fact,  shewing 
that  the  party  is  in  the  act  of  withdrawing, 
has  always  been  held  necessary"  '  to  divest 
enemy  character.  In  La  Virginie  (1804)  5 
C.  Rob.  (Eng.)  91,  92,  where  a  Frenchman 
trading  in  America  left  it  temporarily, 
shipped  goods  from  a  French  colony,  and 
returned  to  America,  Lord  Stowell,  holding 
him  an  enemy,  said:  "it  is  always  to  be 
remembered,  that  the  native  character  easily 
reverts,  and  that  it  requires  fewer  circum- 
stances to  constitute  domicil"  (i.e.  his  na- 
tional domicil)  ^in  the  case  of  a  native 
subject,  than  to  impress  the  national  char- 
acter on  one  who  is  originally  of  another 
country." 

I  agree  with  the  language  of  Amould  on 
Marine  Insurance  (9th  ed.  vol.  i.  s.  92,  p. 
130)  in  discussing  alien  enemies:  "A  na- 
tional character,  acquired  in  a  foreign  coun- 
try by  residence,  changes  immediately  the 
party  has  left  such  country  animo  non  rever- 


736 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


tendi;  and  this  is  especially  the  case  if  he 
be  returning  to  his  native  country,  sine  animo 
revertendi.  In  such  case  the  native  domicil 
revives  while  he  is  yet  in  transitu,  for  it 
very  easily  reverts,  and  is  re-acquired  the 
moment  the  foreign  domicil  is  abandoned." 
(Similar  language  is  [175]  used  in  Dicey  on 
Conflict  of  Laws,  App.  note  7,  p.  744;  Duer 
on  Marine  Insurance,  vol.  i.  pp.  614»~515; 
Hairs  International  Law,  6th  ed.  p.  493; 
Westlake's  International  Law,  pt.  i.  Peace, 
p.  206.)  This  is  indeed  founded  on  the  lan- 
guage of  Lord  Stowell  in  The  Indian  Chief, 
3  C.  Hob.  (Eng.)  20:  "The  ship  arrives  a 
few  weeks  after  his  departure;  and  taking 
it  to  be  clear,  that  the  national  character  of 
Mr.  Johnson"  (born  in  the  United  States)  • 
"as  a  British  merchant  was  founded  in  resi- 
dence only,  that  it  was  acquired  by  residence, 
and  rested  on  that  circumstance  alone;  it 
must  be  held  that  from  the  moment  he  turns 
his  back  on  the  country  where  he  has  resided, 
on  his  way  to  his  own  coimtry,  he  was  in  the 
act  of  resuming  his  original  character,  and  is 
to  be  considered  as  an  American:  The  char- 
acter that  is  gained  by  residence  ceases  by 
residence:  It  is  an  adventitious  character 
which  no  longer  adheres  to  him  from  the 
moment  that  he  puts  himself  in  motion,  bona 
fide,  to  quit  the  country,  sine  animo  rever- 
tendi." This  pussage  was  approved  by  the 
House  of  Lords  in  Udny  v.  Udny  (1869)  L. 
R.  1  H.  L.  Sc.   (Eng.)  441,  451,  454. 

When  then  Mr.  MUller  left  England  on 
May  26  or  27,  intending  to  go  to  Germany 
and  having  made  arrangements  to  sell  his 
house  and  furniture,  I  think  it  is  clear  that 
at  any  rate  he  lost  the  English  commeroial 
domicil  he  had  acquired  by  residence  in  Eng- 
land with  the  permission  of  the  Crown. 
There  is  no  evidence  that  he  had  acquired 
any  other  character.  What  then  was  his 
character?  In  my  view  the  original  and  fun- 
damental rule  of  nationality  provides  the 
answer.  Until  he  has  acquired  another  trade 
domicil  by  residence  or  trade  sufficient  to 
establish  such  a  domicil  his  national  char- 
acter, determined  by  allegiance,  reverts,  and 
he  was  a  German,  and  therefore  an  alien  ene- 
my, the  moment  he  left  England.  Lord  El- 
lenborough  in  Harman  v.  Kingston  (1811)  3 
Campb.  (Eng.)  150, 153,  required. proof  that  a 
man  was  an  enemy  "by  birth  or  by  domicil."  If 
you  can  find  no  domicil  his  birth  or  allegiance 
settles  the  question.  Otherwise  a  British 
subject  is  justified  in  trading  with  a  German, 
wherever  found,  unless  it  can  be  proved  that 
the  German  is  resident  or  carrying  on  busi- 
ness in  Germany,  a  position  which,  in  view 
of  the  very  various  and  dubious  purposes  for 
which  a  German  may  be  at  present  found 
outside  Germany,  seems  a  very  dangerous  one. 

[176]  I  am  of  opinion,  therefore,  that  Mr. 
MUUer  was  on  and  before  June  2,  1915,  an 


alien  enemy.  If  it  had  been  necessary  I 
should  hAve  been  prepared  to  find  that  he  had 
reached  Germany  on  June  2.  It  is  true  that 
long  ago  Lord  Kenyon  called  the  plea  of 
"alien  enemy"  ''that  odious  plea:"  'Casseres 
V.  Bell  (1799)  8  T.  R.  (Eng.)  166,  167;  and 
Lord  El  lenborough  in  Harman  v.  Kingston, 
8  Campb.  (Eng.)  150,  153,  said  that  "A  de- 
fence of  this  sort  which  goes  merely  in  dis- 
ability of  the  person  is  to  be  made  out  by 
the  strictest  proof;"  but  I  respectfully  agree 
with  Lord  Davey's  observation  in  the  Driefon- 
tein  Case  [1902]  A.  C.  (Eng.)  499,  that,  "the 
objection  being  one  based  on  considerations  of 
public  policy  affecting  the  Sovereign,  his 
Courts  should  be  held  boimd  to  take  notice  of 
the  plaintiflfs  inability  to  sue,"  and  to  decide 
it  with  strictness  against  neither  party,  but 
on  the  ordinary  rules  of  proof.  I  can  see 
nothing  strained  in  holding  that  a  German 
who  says  he  is  going  back  direct  to  his  native 
country  and  is  known  to  have  started  has  got 
there  in  less  than  five  times  the  ordinary  time 
of  transit.  And  I  doubt  whether  the  position 
would  be  any  better  if  Mr.  MfiUer  is  only 
taken  to  have  arrived  after  June  2,  but  be- 
fore the  time  fixed  for  completion. 

If  Mr.  Mtlller  was  an  alien  enemy  on  June 
2,  I  think  it  is  clear  that,  by  the  commcHS 
law,  to  contract  with  him  personally,  though 
through  an  agent,  for  the  sale  of  land  in 
England  was  the  offenoe  of  trading  or  com- 
mercial intercourse  with  the  enemy.  Perhaps 
selling  land  is  not  ordinarily  called  trading, 
though  it  is  the  trade  of  land  companies; 
but  selling  English  land  to  Germans  must 
be  against  the  spirit  and  the  letter  of  the 
law,  and  the  selling  of  English  land  by  (ler- 
mans  seems  to  me  the  same.  If  Mailer  was 
one  party  to  the  contract  it  can  make  no  dif- 
ference that  he  contracted  through  an  Eng- 
lish agent.  Lord  Sumner,  in  giving  the  judg- 
ment o{  the  Privy  Council  in  The  Panariellos, 
85  L.  J.  P.  (Eng.)  116,  says:  "Intercourse 
with  an  enemy  subject,  resident  in  the  enemy 
country,  is  forbidden  even  though  it  takes 
place  through  his  agent  in  the  United  King- 
dom." The  full  Court  of  Appeal  in  Maxwell 
V.  Grunhut,  31  Times  L.  Rep.  (Eng.)  79,  80, 
say:  "It  was  obvious  that  the  agent  conld 
have  no  greater  right  than  his  principal  who, 
being  an  alien  enemy,  oould  not  sue."  Bow- 
latt»  J.,  in  Schmitz  v.  Van  der  Veen  (1915) 
84  L.  J.  K.  B.  (Eng.)  861,  allowed  an  agent 
to  recover  who  sold  [177]  goods  as  a  prin- 
cipal in  England  for  the  best  price  he  could 
get,  accounting  for  a  percentage  of  theexceas 
over  a  minimum  price  to  his  princif^J  in 
Germany.  The  learned  judge  took  the  view 
that  the  sale  by  principal  to  principal  in 
England  was  in  ordbr;  what  the  principal- 
agent  did  with  the  price  was  another  matter, 
and  he  had  consented  to  its  being  yested  in 
the  Public  Trustee,  which  removed  any  ob- 
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jection  as  to  the  destination  of  the  price 
during  the  war.  It  may  he  that  a  principal 
to  a  contract  msy  sue  though  he  is  an  agent 
for  an  alien  enemy — ^that  a  trustee  for  an 
alien  enemy  may  sue.  Brandon  v.  Nesbitt,  6 
T.  R.  (Eng.)  23,  is  to  the  contrary  effect. 
There  a  broker  in  whose  name  a  policy  was 
effected  for  and  on  account  of  alien  enemies 
was  held  by  the  Court  not  entitled  to  recover. 
Flindt  V.  Waters  (1812)  15  East  260,  cited 
by  Rowlatt,  J.,  turns  on  a  question  of  plead- 
ing, that  only  the  general  issue  had  been 
pleaded,  and  not  a  plea  of  alien  enemy.  The 
other  trustee  cases — Daubuz  y.  Morshead 
(1815)  6  Taunt.  (£ng.)  332,  and  Antoine  v. 
Morshead  (1815)  8  Taunt.  (Eng.)  237— were 
both  brought  after  the  war  on  bills  given 
daring  the  war  by  English  prisoners  in 
France  indorsed  to  enemies,  and  Gibbs,  C.  J., 
treats  them  as  an  exception  to  the  general 
rule  in  favour  of  English  prisoners,  who  can 
only  raise  money  during  the  war  by  discount- 
ing their  bills  with  enemies:  see  Westlake's 
International  Law,  pt.  ii.  War,  p.  61.  I  ob- 
serve that  Lord  Parker  in  the  Daimler  Case 
[iai6]  2  A.  C.  347,  Ann.  Cas.  1917C  170, 
appears  to  treat  the  carrying  on  business  by 
trustees  on  behalf  of  alien  enemies  as  quite 
lawful,  provided  the  enemies  get  no  benefit 
till  the  end  of  the  war.  I  am  not  aware  of 
any  authority  for  this,  and  I  do  not  know 
that  it  was  necessary  for  the  decision  of  the 
case  before  the  House.  If  correct,  it  will 
allow  all  the  Grerman  businesses  in  this  coun- 
try to  be  carried  on  by  trustees,  though  their 
owners,  the  cestuis  que  trust,  are  fighting 
against  us,  a  procedure  which,  if  legally  cor- 
rect, which  I  doubt,  will  very  much  startle 
public  opinion.  In  my  view  the  appointment 
of  an  English  trustee  or  attorney  during  the 
war  would  be  illegal  as  involving  intercourse 
with  the  enemy,  and  any  existing  appoint- 
ment would  become  illegal  when  the  cestui 
que  trust  or  principal  became  an  alien  enemy. 
I  note  that  Parliament,  in  spite  of  Lord  Park- 
er's views,  has  by  5  &  6  Geo.  5,  c.  105,  s.  1, 
empowered  the  Board  of  [178]  Trade  to  pro- 
hibit all  such  business  carried  on  by  trustees 
for  the  benefit  of  alien  enemies. 

It  is  also  suggested  that  under  s.  46  of  the 
Conveyancing  Act,  1881,  the  holder  of  the 
power  of  attorney  might  convey  in  his  own 
name  and  so  the  conveyance  be  effected  from 
Englishman  to  Englishman.  I  do  not  find  it 
necessary  for  my  decision  to  determine  this 
or  the  position  of  trustees,  for  in  this  case 
the  oral  contract  is  one  made  on  June  2  by 
the  auctioneer  in  the  name  of  and  by  direct 
instructions  from  Mttller,  and  the  written 
document  necessary  for  any  enforceable  con- 
tract is  made  with  Mfiller,  who,  I  have  held, 
was  then  an  alien  enemy.  If  that  was  illegal 
KB  trading  with  the  enemy,  it  need  not  be 
considered  what  would  be  the  effect  if  the 
Ann.  Cas.  1918C.- 
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contract  had  been  made  and  carried  out  in 
another  way. 

I  am  of  opinion^  therefore,  that  the  con- 
tract was  illegal  at  common  law,  and  as  the 
plaintiff  did  not  know  the  defendant  was  an 
alien  enemy  at  the  time  and  repudiated  the 
contract  as  soon  as  he  knew,  he  has  net  such 
criminality  as  prevents  him  recovering  the 
money  paid,  no  part  of  the  agreement  having 
been  performed:  Tappendea  v.  Randall 
(1801)  2  B.  &  P.  (Eng.)  467;  Kearley  v. 
Thomson  (1890)  24  Q.  B.  D.  (Eng.)  742. 
This  does  not  apply  to  the  furniture,  where 
the.  contract  was  completely  executed,  or  to 
the  costs  of  investigating  title  and  appealing 
against  the  assessment,  which  are  in  the  na- 
ture of  damages. 

I  am  not  sure,  however,  that  the  same  or  a 
larger  result,  might  not  be  obtained  in  an 
action  for  rescission  for  concealment  of  a 
material  fact.  In  Carlish  v.  Salt  [1006]  1 
Ch.  (Eng.)  335,  341,  Joyee,  J.,  states  the 
law  thus:  ''Upon  consideration  of  the  au- 
thorities, I  am  of  opinion  that  the  vendor  of 
real  estate  is  under  a  similar  obligation*' 
(namely,  to  disclose  defects)  ''with  respect  to 
a  material  defect  in  the  title,  or  in  the  sub- 
ject of  the  sale,  which  defect  is  exclusively 
within  his  knowledge,  and  which  the  pur- 
chaser could  not  be  expected  to  discover  for 
himself  with  the  care  ordinarily  used  in  such 
transactions."  I  am  inclined  to  think  the 
fact  that  the  vendor  was  an  alien  enemy  was 
a  material  defect  in  the  title,  which  should 
have  been  disclosed,  but  it  is  not  necessary 
to  decide  this. 

If  then  the  contract  of  June  2  would  have 
been  illegal  at  common  law,  and  if,  as  I  have 
held,  it  is  immaterial  that  it  was  not  hurtful 
[179]  to  this  country  if  the  purohase-money 
was  not  paid  over,  the  remaining  question  is 
whether  the  statutes  and  Proclamations  have 
superseded  the  common  law,  and  whether  the 
contract  can  be  justified  under  the  statutes 
and  Proclamations. 

They  are  numerous  and  complicated  and 
bear  marks  of.  considerable  haste  in  drafting. 
The  most  material  Proclamation  is  that  of 
September  9,  1914,  superseding  an  earlier  one 
of  August  12,  1914.  It  is  apparently  issued 
imder  the  prerogative  as  a  warning  of  things 
forbidden  and  a  statement  of  things  allowed. 
The  latter  may  restrict  the  common  law;  the 
former,  if  not  exhaustive,  in  my  view  does 
not  so  restrict  the  common  law.  I  agree  with 
Sargant,  J.,  in  Robson's  Case  [1915]  2  Ch. 
(Eng.)  130,  that  mere  silence  or  omission  in 
the  proclaimed  list  of  things  prohibited  is  not 
enough  to  relieve  from  any  prohibition  at 
common  law.  Then  follow  two  Acta  of  Par- 
liament making  a  statutory  offence  with  a 
statutory  penalty :  the  Trading  with  the  Ene- 
my Act.  1914  (4  &  6  Geo.  5,  c.  87),  coming 
into  effect  on  September  18,  1914,  which  I 
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call  the  first  Act,  and  the  Trading  with  the 
Enemy  Amendment  Act,  1914  (5  Geo.  5, 
c.  12),  coming  into  effect' on  November  27, 
1914,  which  I  call  the  aecond  Act.  Both  Acta 
are  to  be  construed  together.  The  Acts  ai>- 
pear  to  me  to  leave  the  common  law  unaf- 
fected, while  they  provide  statutory  remedies 
for  the  statutory  offences  created.  Subs.  2 
of  s.  1  of  the  first  Act  makes  it  an  offence 
under  the  Act  to  do  anything  which  at  com- 
mon law  constitutes  an  offence  of  trading 
with  the  enemy  unless  it  is  permitted  under 
a  Proclamation.  Subs.  5  of  the  same  section 
provides  that  where  an  act  is  an  offence  both 
under  the  Act  and  the  common  law  the  of* 
fender  may  be  prosecuted  under  either,  but 
not  punished  twice  for  the  same  offence. 

But  the  definition  clause  (s.  14,  subs.  2) 
of  the  second  Act  provides  that  no  person 
shall  for  the  purposes  of  the  Act  be  treated 
as  an  enemy  who  would  not  be  so  treated 
under  any  Proclamation  then  in  force.  This 
sends  us  to  the  Proclamation  of  September  9, 
1914,  which  defines  "enemy"  as  meaning  any 
person,  of  whatever  nationality,  resident  or 
carrying  on  business  in  the  enemy  country, 
but  not  including  persons  of  enemy  national- 
ity who  are  neither  resident  nor  carrying  on 
business  in  the  enemy  country.  This  appar- 
ently treats  a  German  on  his  way  back  to 
Grermany,  but  not  [180]  yet  resident  or  car- 
rying on  business  there,  as  not  included  in 
the  term  "enemy."  In  this  I  think  the  stat- 
utes and  Proclamations  are  narrower  than 
the  common  law,  which  in  my  opinion  would 
penalize  a  contract  made  with  such  a  German. 
If  this  is  so  under  the  Act  and  Proclamation, 
the  contract  at  auction  on  June  2  was  not 
within  the  9th  warning  of  par.  5  of  the  first 
Proclamation  "not  to  enter  into  any  commer- 
cial, financial  or  other  contract  or  obligation 
with  or  for  the  benefit  of  an  enemy,*'  for 
when  the  contract  was  entered  into  MUller 
was  not  an  enemy  within  the  meaning  of  the 
Proclamation.  The  power  of  attorney  was 
made  while  MQller  was  in  England.  Acting 
on  it  after  he  left  does  not  necessarily  involve 
any  intercourse  or  trading  with  Mttller  pro- 
vided the  money  was  not  paid  to  him. 

I  come,  therefore,  to  the  conclusion  that 
the  only  way  in  which  the  transaction  can  be 
attacked  successfully  is  that  under  the  com- 
mon law  the  contract  of  June  2,  l>eing  a  finan- 
cial transaction  with  MQller,  a  German  then 
returning  to  Germany  and  having  no  resi- 
dence or  place  of  business  in  any  other  coun- 
try, was  trading  with  the  enemy,  but  that  by 
reason  of  the  definition  of  "enemy"  in  the 
Proclamation  incorporated  in  the  statute  this 
transaction  is  not  a  statutory  offence. 

I  am  not  impressed  with  the  argument  that 
this  transaction  should  be  allowed,  for  other- 
wise the  land  of  England  would  lie  idle.  If 
the  Government  think  it  right,  any  land  held 


by  an  alien  enemy  can  under  s.  4  of  the  sec- 
ond Act  be  vested  in  the  custodian  by  order 
of  the  Court,  on  the  application  of  the  cus- 
todian or  any  Government  department,  with 
power  to  the  custodian  to  manage  it.  It  mar 
also  under  the  Act  of  1916  (5  &  6  Geo.  5, 
c  105)  be  so  vested  by  the  Board  of  Trade 
in  the  custodian  without  any  application  to 
the  Court.  The  Government  have  the  poorer 
to  prevent  any  land  owned  by  alien  enemies 
from  remaining  unprofitable;  if  they  do  not 
choose  to  use  this  power,  it  is  not  for  prirate 
individuals  to  rectify  their  omission  by  deal- 
ing with  the  enemy.  The  history  of  this  vras 
has  shown  that  leniency  to  the  subjects  of 
some  belligerent  nations  in  their  private  af- 
fairs is  only  abused  by  them  in  the  interests 
of  their  country. 

I  am  very  much  impressed  by  the  public 
danger  of  a  decision  which,  at  a  time  when 
British  subjects  are  being  called  upon  to  give 
up  their  [181]  businesses  to  serve  their  coun- 
try, will  enable  alien  German  subjects  resi- 
dent in  Germany,  and  perhaps  fighting 
against  this  country,  to  carry  on  competing 
English  businesses  through  trustees  or  agents, 
and  to  deal  in  the  same  way  with  English 
property.  That  Parliament  has  given  statu- 
tory power  to  a  Government  department  to 
stop  such  action  by  trustees  supports  my 
view.  It  is,  I  think,  very  dangerous  to  allow 
British  subjects  to  speculate  as  to  what 
dealings  with  Germans  are  not  injurious  to 
this  country;  the  safer  rule  is  to  treat  all 
dealings  with  alien  enemies  as  forbidden^ 
unless  the  Crown  expressly  sanctions  them. 

In  my  opinion,  therefore,  the  appeal  should 
be  allowed,  and  the  plaintiff  should  be  grant- 
ed a  declaration  that  the  contract  of  June  2, 
1915,  was  by  the  common  law  of  England 
illegal  ab  initio  as  being  made  with  an  alien 
enemy,  and  an  order  for  the  return  of  the 
deposit,  with  5  per  cent  interest  from  Jane  i, 
1915,  and  costs  here  and  below  except  so  far 
as  they  were  increased  by  the  claim  for  fur- 
niture and  costs  and  charges. 

Bbat,  J.  {after  stating  the  /tiof«).— -The 
contentions  for  the  plaintiff  were  (a)  that 
the  Court  ought  to  draw  the  inference  tiiat 
on  June  2,  the  date  of  the  contract,  the  de- 
fendant was  residing  in  Germany  and  there- 
fore an  alien  enemy;  (h)  that  as  soon  as  he 
became  an  alien  enemy  the  power  of  attorney 
was  revoked  or  ceased  to  have  any  force; 
(o)  that  the  contract  was  void  ab  initio  on 
the  ground  that,  being  made  with  an  alien 
enemy,  it  was  illegal;  or  (d)  that  if  he  was 
not  an  enemy  on  the  date  of  the  contract  it 
was  dissolved  when  he  became  an  alien  enemj 
before  completion  on  the  ground  that  he  could 
not  complete  the  purchase  either  personally 
or  by  his  agent.  As  to  the  contention  (o) 
the  learned  judge  held  that  no  such  inference 
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could  be  drawn,  and  he  dismissed  the  action 
on  that  ground.  I  prefer  not  to  decide  the 
case  on  that  ground,  although  the  inclination 
of  my  opinion  is  that  we  ought  not  to  differ 
from  Eve,  J.'s  decision.  No  doubt  before  the 
war  a  man  intending  to  go  to  Germany  via 
Flushing  and  shown  to  have  left  for  Flushing 
by  the  Flushing  boat  on  the  evening  of  May 
26  would  be  certain  to  arrive  in  Germany 
before  June  2,  and  might  be  said  to  be  re- 
siding there  unless  there  was  some  change  of 
intention  on  his  part  or  something  unusual 
had  happened,  but  in  times  of  war  some 
delay  is  sure  to  occur.    The  [182]  Germans, 

1  take  it,  do  not  admit  any  one  into  their 
territory  without  inquiries,  and  inquiries  may 
cause  more  or  less  delay.  I  do  not  know 
what  inquiries  they  make  or  what  delays  oc- 
cur; I  think  it  probable  that  he  would  arrive 
in  Germany  before  June  2,  but  I  feel  I  should 
be  guessing,  and  guessing  is  not  sufficient. 
It  is  said  that  if  he  had  not  arrived  by  June 

2  he  could  have  easily  proved  that  fact. 
I  do  not  think  it  would  be  so  easy.  He  can- 
not come  here  and  give  evidence.  His  evi- 
dence cannot' be  taken  on  commission.  A  let- 
ter from  him  to  say  that  he  arrived  there, 
say,  on  June  5,  would  not  be  evidence.  On 
the  other  hand  the  plaintiff  might  be  able  to 
get  evidence  from  Holland  to  say  that  he  was 
seen  to  go  by  a  certain  train  which  would  in 
the  ordinary  course  arrive  in  Germany,  say, 
on  May  28,  and  that  the  German  Government 
put  no  difficulties  in  the  way  of  German  sub- 
jects passing  through  the  frontier.  But  there 
is  no  such  evidence.  For  these  reasons  I  think 
that  I  should  have  considerable  hesitation  in 
reversing  Eve,  J.'s  decision  on  this  point. 

It  was  argued  that  the  defendant  became 
an  alien  enemy  the  moment  he  embarked  on 
the  boat  at  Tilbury  with  the  intention  of 
going  to  Germany.  I  do  not  agree.  The 
probability  that  he  may  become  an  enemy  is 
not  the  same  as  becoming  an  enemy:  see 
per  Lord  Halsbury  in  Janson  v.  Driefontein 
Consol.  Mines  [1002]  A.  C.  (Eng.)  494. 
However,  for  the  purpose  of  considering  the 
other  points  I  will  assume  that  the  defendant 
was  an  alien  enemy  on  June  2.  The  next 
contention  on  the  part  of  the  plaintiff  was 
that  the  power  of  attorney  was  revoked  when 
the  defendant  became  an  alien  enemy.  No 
doubt  if  the  fact^that  the  defendant  became 
an  alien  enemy  made  it  unlawful  for  the  at- 
torney to  sign  the  contract  or  complete  the 
sale  the  contract  would  be  void  and  it  would 
he  unnecessary  to  consider  this  point,  but  I 
understand  the  contention  to  be  that  the 
power  of  attorney  was  revoked  by  the  mere 
fact  that  the  defendant  became  an  alien 
enemy,  and  that  this  was  so  whether  the 
contract  were  lawful  or  unlawful:  in  other 
Words,  ii  was  put  as  a  separate  point  inde- 
pendent of  the  alleged  illegality  of  the  oon- 
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tract.  It  will  consider  this  point  first  inde- 
pendently of  B.  9  of  the  Conveyancing  Act, 
1882.  I  cannot  understand  why  it  should  be 
said  that  the  power  is  revoked.  There  was 
no  change  of  intention  on  the  part  of  the  de- 
fendant. He  gave  the  power  of  attorney  to 
[183]  Mr.  White  in  order  that  Mr.  White  or 
the  auctioneers  might  make  the  contract  on 
hla  behalf  while  he  was  in  Germany  and  had 
so  become  an  alien  enemy.  Death  revokes  a 
power  of  attorney  because  the  grantor  has 
thereby  lost  the  power  of  forming  an  inten- 
tion, and  insanity  for  the  same  reason;  mar- 
riage revokes  it  because  a  change  of  intention 
is  presumed;  and  bankruptcy  because  a  bank- 
rupt cannot  deal  with  his  property  or  give 
any  one  authority  to  do  so;  but  I  fail  to  see 
any  reason  why  the  mere  fact  of  becoming 
an  alien  enemy  should  revoke  the  power.  I 
think,  apart  altogether  from  the  Conveyanc- 
ing Act,  this  contention  on  the  part  of  the 
plaintiff  fails.  Then  as  tb  s.  9  of  the  Con- 
veyancing Act,  1882.  If  this  section  applies 
at  all  to  an  alien  enemy  it  is  conclusive 
against  the  plaintiff  on  this  point,  because 
the  power  was  made  irrevocable  for  twelve 
months.  It  might  possibly  be  contended  that 
this  section  had  no  application  at  all  where 
the  grantor  became  an  alien  enemy,  and  that 
an  exception  should  be  read  into  the  section 
as  was  done  in  the  case  of  s.  6  of  the  Natu- 
ralization Act,  1870 — see  Rex  v.  Lyn^^h  [1903] 
1  K.  B.  (Eng.)  444,  and  s.  14  of  the  British 
Nationality  and  Status  of  Aliens  Act,  1914, 
in  the  recent  case  of  Ex  p.  Freyberger  [1917) 
W.  N.  (Eng.)  103;  since  reported  [1917]  2 
K.  B.  (Eng.)  129.  I  prefer  to  hold  that, 
apart  from  this  section,  this  power  of  attor- 
ney was  not  revoked.  The  real  question  we 
have  to  consider  is  whether  it  became  unlaw- 
ful for  Mr.  White  or  the  auctioneers  ( it  mat- 
ters not  which)  to  make  this  contract  on 
behalf  of  the  defendant  on  June  2,  the  defend- 
ant then  being,  as  I  have  assumed,  an  alien 
enemy.  No  doubt  this  is  an  important  and 
difficult  question.  First,  it  seems  to  me  that 
Mr.  White,  under  his  power,  could  through 
the  auctioneers  sell  this  property,  execute  the 
transfer,  and  complete  the  sale  without  com- 
municating in  any  way  with  the  defendant. 
No  intercourse  with  the  defendant  would  be 
necessary.  Mr.  White  had  undertaken  with 
the  Public  Trustee  to  deal  with  the  money 
as  directed.  The  defendant,  if  he  could  not 
touch  the  money  till  after  the  war,  would 
derive  no  benefit  from  the  contract  till  after 
the  war.  Lord  Parker  in  Daimler  Co.  ▼. 
Continental  Tyre,  etc.  Co.  [1916]  2  A.  C. 
(Eng.)  347,  Ann.  Cas.  191 7C  170,  said:  "The 
prohibition  against  doing  anything  for  the 
benefit  of  an  enemy  contemplates  his  benefit 
during  the  war  and  not  the  possible  advan- 
tage he  [184]  may  gain  when  peace  comes." 
The  defendant  being  the  original  lessee  would 
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remain  liable  for  the  rent,  and  although  he 
would  be  entitled  to  be  indemnified  by*  the 
purchaser,  yet  he  could  not  during  the  war 
enforce  that  right:  see  Halsey  v.  Lowenfeld 
[1916]  2  K.  B.  (Eng.)  707,  L.R.A.1917C  644. 
Then  is  it  against  public  policy  that  an  alien 
enemy  having  an  interest  in '  real  property 
should  be  at  liberty  to  sell  it  if  this  involves 
no  intercourse  and  the  alien  enemy  cannot 
receive  the  price?  How  could  it  be  a  detri- 
ment to  the  State?  Surely  it  would  be  a 
detriment  to  the  State  if  he  oould  not.  If 
he  cannot  sell  it  he  cannot  let  it,  and  as  far 
as  I  can  see  he  could  not  even  engage  a  care- 
taker to  look  after  it  or  employ  a  person  to 
keep  it  in  repair.  No  doubt  the  Public  Trus- 
tee could  intervene,  but  he  was  not  bound 
to  do  so,  and  he  would  probably  hesitate  to 
do  so,  as  he  would  render  himself  liable  to 
the  landlord  to  pay  the  rent  and  observe  the 
covenants.  It  seems  to  me  that  it  would  be 
to  the  interest  of  the  State  that  the  alien 
enemy  should  be  able  to  sell  his  property  if 
it  can  be  done,  as  I  think  it  could  be  done 
in  this  case,  without  intercourse  with  and 
without  benefiting  the  enemy. 

Then  how  do  the  authorities  stand?  What 
u  the  common  law  as  shown  by  the  authori- 
ties? There  are  no  authorities  with  reference 
to  contracts  for  the  sale  of  interests  in  real 
property,  and  as  until  1870  aliens  could  not 
lawfully  hold  land,  the  judges  in  deciding 
cases  prior  to  that  date  upon  other  contracts 
could  not  have  had  in  contemplation  con- 
tracts for  the  sale  of  land.  This  must  be 
remembered;  but  still  the  principles  on  which 
the  earlier  cases  were  decided  must  be  re- 
garded so  far  as  they  are  applicable  to  con- 
tracts for  the  sale  of  lands,  and  the  authori- 
ties must  therefore  be  examined.  These  au- 
thorities, including  the  important  case  of  The 
Hoop,  1  C.  Rob.  (Eng.)  165,  have  been  re- 
cently considered  in  this  Court.  In  Porter 
V.  Preudenberg  [1916]  1  K.  B.  (Eng.)  867, 
Ann.  Gas.  1917C  215,  Lord  Reading  says: 
**Ever  since  the  great  case  of  The  Hoop,  1  C. 
Rob.  (Eng.)  165,  the  law  has  been  firmly 
established  as  pronounced  in  the  judgment  of 
Lord  Stowell  (then  Sir  William  Scott)  that 
one  of  the  consequences  of  war  was  the  abso- 
lute interdiction  of  all  commercial  intercourse 
or  correspondence  by  a  British  subject  with 
the  inhabitants  of  the  hostile  country  except 
by  permission  of  the  Sovereign.  (See  also 
Potts  V.  Bell,  per  Lord  Kenyon,  C.  J.  8  T.  R. 
(Eng.)  661.  This  branch  of  law  [186]  was 
again  considered  as  a  result  of  the  Crimean 
War,  and  Willes,  J.,  in  delivering  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  Es- 
posito  V.  Bowden,  7  El.  &  Bl.  779,  90  E.  C.  L. 
779,  said:  *It  is  now  fully  established  that 
the  presumed  object  of  war  being  as  much  to 
cripple  the  enemy's  commerce  as  to  capture 
his  property,  a  declaration  of  war  imports  a 


prohibition  of  commercial  intercourse  and 
correspondence  with  the  inhabitants  of  the 
enemy's  country  and  that  such  intercourse, 
except  with  the  licence  of  the  Crown,  is  ille- 
gal.' This  law  was  founded  in  earlier  dars 
upon  the  conception  that  all  subjects  owin^ 
allegiance  to  the  Crown  were  at  war  with  the 
subjects  of  the  State  at  war  with  the  Crown, 
and  later  it  was  grounded  upon  public  policy, 
which  forbids  the  doing  of  acts  that  will  be 
or  may  be  to  the  advantage  of  the  eDemy 
State  by  increasing  its  capacity  for  prolong- 
ing hostilities  in  adding  to  the  credit^  moncT 
or  goods,  or  other  resources  available  to  in- 
dividuals in  the  enemy  State;"  and  again, 
7  El.  &  Bl.  880,  90  E.  C.  L.  880:  "The  rule 
of  law  suspending  the  alien  enemy's  right  of 
action  is  based  upon  public  policy,  but  no 
considerations  of  public  policy  are  apparent 
which  would  justify  preventing  the  enforce- 
ment by  a  British  or  neutral  subject  of  a 
right  against  the  enemy.  As  was  said  by 
Bailhache,  J.,  in  Robinson  v.  Continental 
Ins.  Co.  [1916]  1  K.  B.  (Eng.)  155,  159.  To 
hold  that  a  subject's  right  of  suit  is  sus- 
pended against  an  alien  enemy  is  to  injure  a 
British  subject  and  to  favour  an  alien  enemy 
and  to  defeat  the  object  and  reason  of  the 
suspensory  rule.'  In  our  judgment  the  effect 
would  be  to  convert  that  which  during  war  is 
a  disability,  imposed  upon  the  alien  enemy 
because  of  his  hostile  character,  into  a  relief 
to  him  during  war  from  the  discharge  of  his 
liabilities  to  British  subjects."  In  Halsey  v. 
Lowenfeld  [1916]  2  K.  B.  ^Eng.)  707,  713. 
Ann.  Cas.  1917C  644,  where  the  question  waf 
whether  the  liability  of  an  alien  enemy  lessee 
for  rent  accruing  due  after  the  outbreak  of 
war  under  a  lease  granted  before  the  war  was 
thereby  extinguished  or  suspended,  Lord 
Reading  says:  "The  prohibition  of  inter- 
course between  persons  in  this  country  and 
alien  enemies  is  based  on  public  policy,  and 
it  would  indeed  be  a  strange  result  if  a  law 
so  founded  was  held  to  apply  to  relieve  an 
alien  enemy  of  obligations  incurred  before 
the  war  in  respect  of  property  of  which  Jie  is 
not  deprived  by  the  Crown;  for  the  property 
of  alien  enemies  is  at  common  law  subject  to 
[186]  confiscation  by  the  Crown  in  virtue  of 
the  Royal  prerogative:  see  Hale's  Pleas  of 
the  Crown,  vol.  i.  p.  96;  Porter  v.  Freuden- 
berg  [1915]  1  K.  B.  857,  867,  Ann.  Cas.  1917C 
216.  But  if  the  Crown  refraiuB  from  exer- 
cising the  right  to  confiscate  and  allows  the 
alien  enemy  to  continue  in  ownership  of  the 
property,  he  holds  it  subject  to  all  its  obli- 
gations. It  would  be  manifestly  absurd  that 
he  should  derive  the  advantage  of  holding  the 
property  without  liability  to  perform  the 
obligations  incident  to  his  right  of  owner- 
ship." In  Robson  v.  Premier  Oil.  etc.  Line 
Co.  [1916]  2  Ch.  (Eng.)  124,  135,  136,  Ann. 
Cas.    1917C    227,    where    the    question    was 
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whether  alien  enemies  were  entitled  to  exer- 
cise the  right  of  voting,  Pickford,  L.J.,  in 
delivering . the  judgment  of  the  Court,  says: 
''The  prohibition  of  intercourse  was  stated  as 
extending  to  much  wider  limits  by  Lord 
Stowell  in  The  Hoop,  1  C.  Bob.  (Eng.)  165, 
and  The  Cosmopolite,  4  C.  Kob.  ( Eng. )  8,  and 
reference  was  made  in  ihe  judgment  to  writ- 
ings of  jurists  on  the  subject.  The  statement 
there  contained  has  been  followed  in  several 
cases  in  the  Courts  of  this  country,  and  also 
in  America  by  such  great  authorities  as  Story 
and  Kent;"  and  again:  "The  prohibition  of 
intercourse  with  alien  enemies  rests  upon 
public  policy,  and  we  can  see  no  ground  either 
on  principle  or  authority  for  holding  that  a 
transaction  between  an  alien  enemy  and  a 
British  subject  which  might  result  in  detri- 
ment to  this  country  or  advantage  to  the 
enemy  is  permissible  because  it  cannot  be 
brought  within  the  definition  of  a  commercial 
transaction;"  but  later  on  the  same  page  he 
expressly  refrained  from  deciding  whetlier 
the  ^principle  extended  to  intercourse  which 
could  not  possibly  tend  to  detriment  to  this 
country  or  advantage  to  the  enemy. 

The  result  of  the  cases  that  I  have  referred 
to  seems  to  be  that  in  order  to  determine 
whether  a  contract  such  as  this  with  an  alien 
enemy  is  illegal  and  void  it  is  necessary  to 
answer  the  following  questions:  (a)  Does 
the  contract  involve  intercourse  with  an  alien 
enemy?  (6)  Would  it  tend  if  valid  to  the 
detriment  of  this  coimtry  or  to  the  advan- 
tage of  the  enemy?  (o)  Is  it  against  public 
policy?  For  the  reasons  I  have  already  men- 
tioned, having  regard  to  the  facts  of  this 
case,  my  answer  to  each  of  these  questions 
is  No.  Therefore,  so  far  as  the  common  law 
is  concerned,  this  contract  of  June  2  was,  in 
my  opinion,  neither  illegal  nor  void. 

[187]  The  remaining  question  is  whether  it 
was  prohibited  by  any  Proclamation.  The 
Proclamation  of  September  9,  ldl4,  par.  5, 
provides  as  follows:  "From  and  after  the 
date  of  this  Proclamation  the  following  pro- 
hibitions shall  have  cfTect  .  .  .  and  we  do 
hereby  accordingly  warn  all  persons  resident, 
carrying  on  business  or  being  in  Our  Do- 
minions .  .  .  ;"  and  by  sub-par.  9:  "Not 
to  enter  into  any  commercial,  financial  or 
other  contract  or  obligation  with  or  for  the 
benefit  of  an  enemy;"  and  then  at  the  end  of 
par.  6 :  "We  do  hereby  further  warn  all  per- 
sons that  whoever  in  contravention  of  the 
law  shall  conmiit,  aid,  or  abet  any  of  the 
aforesaid  acts,  is  guilty  of  a  crime  and  will 
be  liable  to  punishment  and  penalties  accord- 
ingly-" Is  this  contract  a  contract  with  the 
enemy  within  the  meaning  of  sub- par.  9?  I 
think  not.  I  do  not  think,  having  regard  to 
the  recitals  in  the  preamble,  that  it  applies 
to  a  contract  like  this,  made  not  directly  with 
an  alien  enemy,  but  through  an  agent  in  this 
country  who  had  received  his  authority  be- 


fore the  vendor  became  an  alien  enemy  and 
who  could  carry  through  the  transaction 
without  any  intercourse  with  the  alien  enemy. 
I  think  if  it  had  been  intended  to  prohibit  a 
transaction  of  this  kind  much  dearer  lan- 
guage would  have  been  used.  I  think  we 
ought  not  to  read  the  subsection  as  going 
beyond  the  common  law  or  as  creating  a  new 
crime,  which  it  would  do  if  it  went  beyond 
the  common  law,  unless  the  words  used  show 
a  clear  intention  that  it  should  do  so.  Sect.  4 
of  the  Trading  with  the  Enemy  Amendment 
Act,  1916,  seems  to  contemplate  that  an  agent 
may  lawfully  manage  an  alien  enemy's  real 
property,  and  if  he  may  manage  it  I  do  not 
see  why  he  should  not  sell  it,  provided  that 
he  can  do  so  without  intercourse  and  without 
benefiting  the  enemy. 

In  my  opinion  the  contention  that  the  con- 
tract was  unlawful  fails  and  the  appeal 
should  be  dismissed. 

Lord  Cozests-Habdt,  M.  R. — The  appeal 
will  be  dismissed  with  costs. 


NOTE. 

The  reported  case  holds  that  a  power  of 
attorney,  irrevocable  for  one  year,  to  sell  real 
and  personal  property  and  execute  necessary 
papers,  made  by  a  German  resident  in  Eng- 
land was  not  avoided  by  his  subsequently  re- 
turning to  Germany  and  becoming,  with  re- 
spect to  England,  an  alien  enemy;  and  that 
a  contract  made  by  the  attorney  pursuant  to 
the  power  and  after  the  principal  had  become 
an  alien  enemy,  was  not  illegal  within  the 
meaning  of  the  Trading  with  the  Enemy  Proc- 
lamation of  September  9,  1914,  or  the  trading 
with  the  enemy  acts,  but  could  be  carried 
out  by  the  attorney  subject  to  the  restric- 
tions of  the  trading  with  the  enemy  acts. 
For  a  discussion  of  the  subject  of  alien  ene- 
mies, see  the  note  to  United  States  v.  Meyer, 
reported  ante,  this  volume,  at  page  704. 
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Frauds,  Statute  of  —  WKat  Cottatitntea 
Sale  *  Coatraot  for  Joint  Pnrohaae 
from.  Tlaird  Person. 

An  oral  agreement,  between  two  plaintifi's 
and  a  corporation,  to  buy  jointly  a  stock  of 
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goods  and  fixtures  at  an  insolvency  sale,  that 
plaintiffs  shall  furnish  half  and  the  corpora- 
tion half  of  the  price,  and  that,  when  the 
property  is  purchased,  part  shall  be  sold  and 
the  proceeds  divided,  part  divided  at  in- 
ventory value,  and  part  divided  in  specie,  is 
not  within  St.  1915,  §  2308,  the  statute  of 
frauds  relating  to  contracts  for  the  sale  of 
goods,  or  section  1684t(4),  the  uniform  sales 
act,  to  the  same  effect. 

[See  note  at  end  of  this  case.] 

Contracts  —  Consideration  —  Afi^ree- 
ment  to  Pnreliase  Jointly. 

Such  agreement  is  not  unsupported  by  con- 
sideration, as  the  promises  of  the  parties  each 
to  furnish  half  of  the  purchase  price  are  per- 
forroable,  concurrent,  and  mutually  binding 
at  the  same  time. 

Validity  —  Asreemeat  to  Pnrcliaso 
Jointly  at  Anotion  »  ChilUns  Bid- 
ding. 

The  agreement  between  plaintiffs  and  a 
corporation  to  buy  jointly  the  fixtures  and 
stock  of  an  insolvent  at  public  sale  is  not  in- 
valid where  made  for  the  legitimate  purpose 
of  combining  the  parties'  resources  and  not 
to  chill  or  suppress  bidding. 

Liability  for  Breaoh  —  Bamage. 

Where  plaintiffs  contract  with  defendant 
to  buy  jointly  an  insolvent's  fixtures  and 
stock  at  public  sale,  and,  after  making  finan- 
ciaF  arrangements,  which  are  necessary  for 
them  to  care  for  their  half  of  the  price,  are 
advised  by  defendant  at  the  last  moment, 
when  they  are  not  able  to  take  care  of  them- 
selves, that  defendant  will  not  perform  its 
part  of  the  agreement  and  furnish  its  half  of 
the  price,  plaintiffs  sustain  damage.     * 

Appeal  from  Circuit  Court,  Douglas 
county:     Hiobee,  Judge. 

Action  by  M.  K.  Stack  et  al.,  plaintiffs, 
against  Roth  Brothers  Company,  defendant. 
Judgment  for  defendant.  Plaintiffs  appeal. 
Revebsbd. 

[282]  Action  to  recover  damages  for  the 
breach  of  an  oral  contract  to  jointly  pur- 
chase a  stock  of  goods  and  divide  the  same 
after  the  purchase. 

The  allegations  in  the  complaint  material 
to  the  questions  raised  on  appeal  are  that 
there  was  in  Superior  a  bankrupt  stock  of 
goods  of  the  wholesale  value  of  $170,863.12 
advertised  for  sale  on  a  certain  date;  that  a 
short  time  previous  to  said  date  the  plaintiffs 
and  the  defendant  entered  into  a  contract 
wherein  "it  was  mutually  promised,  under- 
stood, and  agreed,  among  other  things,  that 
in  consideration  of  the  mutual  promises  of 
the  parties,  said  parties  should  bid  at  said 
auction  sale  not  to  exceed  the  sum  of  one 
hundred  twenty  thousand  dollars  ($120,000), 
and  should  buy  the  said  stock  of  merchandise 
and  said  store  fixtures,  provided  the  same 
could  be  bought  for  not  to  exceed  said  sum, 
and  that  such  bids  were  to  be  made  and  such 


stock  and  fixtures  purchased  for  the  joint 
benefit  of  both  parties.  It  was  further  mutu- 
ally understood  and  agreed,  that  if  the  par- 
ties, or  either  of  them,  were  the  successful 
bidders  and  said  stock  and  fixtures  were  pur- 
chased [283]  by  them  or  either  of  them,  each 
of  said  parties  should  contribute  one-half  of 
the  amount  of  the  bid  upon  which  said  stock 
and  fixtures  were  purchased;  that  the  store 
fixtures  should  be  taken  by  the  plaintiffs  at 
fifty  per  cent  of  the  inventory  value  thereof; 
that  'the  men's  clothing  and  men's  shoes 
should  be  sold  in  bulk,  and  the  money  realized 
from  the  sale  thereof  equally  divided;  that 
said  Both  Brothers  Company  should  be  as- 
signed and  should  take  all  the  ladies'  and 
children's  shoes,  and  all  the  house  furnish- 
ings; that  plaintiffs  Bhould  be  assigned  and 
should  take  all  the  cloaks,  suits,  and  furs. 
and  that  the  balance  of  said  stock  should 
then  be  divided  between  the  parties  pro  rata. 
That  relying  upon  the  promises  and  agree- 
ments of  the  defendant  aforesaid,  plaintiffs 
made  arrangements  to  obtain  the  necessarr 
amoimt  of  money,  and  to  carry  out  the  con- 
tract on  their  part,  and,  on  the  day  of  said 
sale,  and  before  and  at  the  hour  set  for  tlie 
same,  appeared  at  the  place  at  which  said 
sale  was  advertised  to  be  made,  ready  and 
willing  to  carry  out  and  perform  the  afore- 
said contract  on  their  part;  that  the  defend- 
ants, then  and  there,  repudiated  said  eon- 
tract,  and  refused  to  perform  the  same,  and 
the  said  defendants,  then  and  there,  bid  on 
said  stock  and  said  fixtures  at  said  auction 
sale  and  were  the  successful  bidders  thereat, 
and  purchased  the  said  stock  and  the  said 
fixtures  at  said  sale  for  the  sum  of  one  Hun- 
dred one  thousand  seven  hundred  fifty  ($101,- 
760)  dollars,  and  wholly  refused  to  carry  out 
said  contract  or  to  assign  or  transfer  to  the 
plaintiffs  said  store  fixtures  and  the  portion 
of  said  stock  which  it  was  agreed  should  be 
assigned  to  plaintiffs,  or  any  part  thereof, 
but,  on  the  contrary,  said  defendants  retained 
the  whole  of  said  property  for  their  sole 
benefit  and  profit,  contrary  to  the  terms  of 
the  agreement  aforesaid." 

Plaintiffs  demand  judgment  in  the  sum  of 
$26,405.68.   * 

At  the  opening  of  the  trial  plaintiffs'  coun- 
sel stated  that  the  contract  was  oral;  also 
that  the  defendant  on  the  day  of  the  sale 
and  before  the  bidding  began  notified  plain- 
tiffs that  it  repudiated  the  contract.  But 
he  further  stated,  "they  [plaintiffs]  came 
there  ready  to  carry  out  their  agreement  and 
at  the  last  second  were  put  in  a  position  not 
to  be  able  to  take  care  of  themselves."  Tlie 
parties  agreed  that  the  atatementa  [284]  of 
plaintiffs'  counsel  that  the  contract  was  oral, 
and  was  repudiated  by  defendant  before  sale, 
should  be  considered  by  the  court  in  ruling 
upon  a  demurrer  ore  tenu8  to  the  complaint 
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The  court  sustained  the  demurrer  upon  the 
ground  that  the  alleged  contract,  was  nudum 
pactum,  and  from  a  judgment  dismissing  the 
action  the  plaintiffs  appealed. 

Grace,  Hudnall  d  Fridley  and  W,  P,  Orauh 
ford  for  appellants. 

ffanitch  d  Hartley  for  respondent. 

Vi:7jE,'  J. — ^Tlie  defendant  seeks  to  sustain 
the  judgment  on  two  grounds:  first,  because 
the  contract  is  void  under  the  statute  of 
frauds,  sec.  2308,  Stats.  1916,  and  the  Uni- 
form Sales  Act,  sec.  1684f — 4,  Stats.  1915; 
and  second,  because  the  eontract  is  nudum 
pctctum  and,  no  part  of  the  same  having  been 
executed  and  the  plaintiffs  not  having  been 
placed  at  a  disadvantage  by  the  repudiation 
thereof,  no  recovery  can  be  had.  Though  the 
court  disposed  of  the  case  on  the  second 
ground,  counsel  for  defendant,  if  we  under- 
stand them  correctly,  place  more  reliance 
upon  the  first  ground  stated.  They  argue 
that  the  complaint  presents  a  case  where 
joint  owners  agree  to  sell  to  one  of  the  joint 
owners  part  of  the  property  at  a  fixed  price, 
and  that  such  agreement  comes  within  the 
statute  of  frauds  and  the  Uniform  Sales  Act 
and  is  therefore  void.  Ihe  only  case  cited 
as  being  directly  in  point  is  Mace  v.  Heath, 
30  Neb.  620,  46  N.  W.  918.  The  syllabus 
sustains  the  claim  made,  but  the  facts  of  the 
case  do  not.  There  is  a  fatal  variance  be- 
tween the  two.     The  syllabus  states: 

"A  verbal  contract  to  engage  in  the  busi- 
ness of  purchasing  five  carloads  of  baled  hay, 
and  dividing  the  same  with  the  defendants, 
the  value  being  in  excess  of  $50,  no  part  of 
the  hay  being  delivered,  nor  any  portion  of  the 
consideration  being  paid,  is  within  the  stat- 
ute of  frauds,  and  void." 

[285]  The  facts  as  stated  in  the  opinion 
are  that  the  defendant  in  error  entered  into 
an  oral  agreement  with  the  plaintiffs  in  error 
to  sell  and  deliver  to  them  five  carloads  of 
liay,  which  was  to  be  purchased  by  him  and 
shipped  in  his  name.  In  a  counterclaim  they 
ask  damages  for  the  breach  of  such  oral  con- 
tract. Obviously  an  unexecuted  oral  contract 
by  A  to  sell  to  B  and  C  hay  of  the  value 
of  more  than  $50  is  void  under  the  statute 
of  frauds.  There  was  no  joint  venture  or 
partnership  feature  about  the  transaction. 
It  was  simply  an  oral  agreement  by  one  party 
to  sell  hay  to  two  parties. 

The  case  of  Wiley  v.  Wiley,  116  Md.  646, 
Ann.  Cas.  19I3A  789,  81  Atl.  180,  relied  upon 
by  the  defendant,  was  one  where  two  parties 
orally  agreed  to  jointly  farm  a  certain  tract 
of  land  to  be  purchased;  to  apply  the  profits 
on  the  purchase  price,  and  when  the  tract 
was  paid  for  each  should  receive  a  deed  of  a 
one-half  interest  therein.  The  grantor  deeded 
to  one  of  the  parties  and  the  other  brought 


an  action  against  his  copartner  for  specific 
performance.  •  The  court  held  he  was  not  en- 
titled thereto,  as  his  oral  agreement  was  void 
under  the  statute  of  frauds,  requiring  an 
agreement  for  an  interest  in  land  to  be  in 
writing.  The  court,  however,  awarded  him 
compensation  for  the  value  of  his  share  of 
the  profits  with  interest.  The  case  of  Green 
T.  Drummond,  31  Md.  71,  1  Am.  Rep.  14,  is 
very  similar  in  its  facts.  Both  cases  were 
held  to  be  within  the  statute  because  an  in- 
terest in  land  was  sought  to  be  enforced 
through  an  oral  agreement.  The  present  case 
is  not  such  a  one.  It  is  more  like  that  of 
Bullard  v.  Smith,  139  Mass.  492,  2  N.  E.  86, 
in  which  it  was  held  that  an  oral  agreement 
to  share  equally  in  the  profits  and  losses  re- 
sulting from  the  purchase  and  sale  of  stock 
already  owned  by  one  of  the  parties  to  the 
agreement  was  not  within  the  statute  of 
frauds.  In  Mason  v.  Spiller,  186  Mass.  346, 
71  N.  E.  779,  an  oral  agreement  between  par- 
ties for  a  division  of  the  remaining  partner- 
ship property  was  held  not  to  be  within  the 
statute  because  there  was  no  contract  of  sale. 
So,  also,  in  Bogigian  v.  Hassanoff,  186  Mass. 
380,  71  N.  E.  [286]  789,  it  was  held  that  an 
oral  agreement  between  the  owner  of  goods 
and  one  who  had  advanced  money  on  them 
that  they  should  be  sold  by  the  combined  ef- 
forts of  the  parties  on  terms  and  conditions 
agreed  upon  and  the  proceeds  applied  to  com- 
pensating the  lender  to  the  amount  advanced 
and  the  balance  to  go  to  the  owner,  was  not 
within  the  statute  of  frauds. 

In  Mygatt  v.  Tarbell,  78  Wis.  361,  47  N.  W. 
618,  it  was  held  that  an  agreement  between 
two  execution  creditors,  each  of  whom  claimed 
priority  in  his  levy  upon  certain  property, 
to  allow  it  to  be  sold  under  one  execution 
and  to  divide  the  proceeds  equally,  was  not 
void  under  the  statute  of  frauds  as  a  sale  of 
the  property.  The  same  was  held  in  Hunt 
V.  Elliott,  80  Ind.  245,  41  Am.  Rep.  794,  where 
two  mortgagors  of  personal  property  orally 
agreed  that  one  should  bid  it  in  at  a  judicial 
sale  and  dispose  of  it  for  the  benefit  of  both. 

An  oral  agreement  for  the  joint  purchase 
of  a  sloop  is  not  within  the  statute  of  frauds. 
Reeves  v.  Goff,  3  N.  J.  L.  609.  So  an  oral 
agreement  to  purchase  property  at  the  re- 
quest of  another,  hold  it,  and  upon  being  re- 
imbursed for  his  expense  and  trouble  transfer 
it  to  the  other,  is  not  within  the  statute 
because  it  is  not  an  agreement  to  sell  from 
one  to  the  other.  Blair  v.  Lynch,  20  N.  T. 
Wkly.  Dig.  575.  This  case  was  reversed  upon 
another  ground  by  the  court  of  appeals  in 
105  N.  Y.  636,  11  N.  E.  947,  where  the  ques- 
tion of  the  statute  of  frauds  is  not  discussed. 
In  Colt  V.  Clapp,  127  Mass.  476,  480,  it  is 
stated  that  the  statute  of  frauds  relative  to 
the  sale  of  goods  of  the  value  of  $50  or  more 
is  applicable  only  to  contracts  between  seller 
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and  buyer.  This  rule  was  recognized  by  our 
court  in  Brown  v.  Slauaon,  23  Wis.  244,  where 
it  was  held  that  since  the  oral  agreement  be- 
tween plaintiff  and  defendant  was  that  the 
latter  should  buy  a  boat  and  afterwards  sell 
plaintiff  a  quarter  interest  therein,  and  not, 
as  contended  by  plaintiff,  an  oral  agreement 
for  a  joint  purchase  of  the  specified  interests, 
it  was  void  under  the  statute  of  frauds.  A 
like  ruling  was  made  in  Lewin  v.  [287]  Stew- 
art, 17  How.  Pr.  (N,  Y.)  6,  where  it  was 
unsuccessfully  sought  to  show  that  the  pur- 
chase of  cotton  was  a  joint  purchase  instead 
of  a  purchase  by  one  and  a  resale  to  the 
other.  But  in  Dodge  ▼.  Clyde,  7  Rob.  (N.  Y.) 
410,  where  it  was  shown  that  three  parties 
were  jointly  interested  in  the  purchase  of  a 
ferry-boat,  it  was  held  that  the  statute  did 
not  apply  beeause  there  was  no  sale  from 
one  to  the  others,  but  merely  a  division  of 
interests  growing  out  of  a  joint  purchase. 
For  somewhat  analogous  cases  held  not  to  be 
within  the  statute  see  Smith  on  the  Law  of 
Fraud,  §  373,  sub.  (e). 

It  will  be  seen  from  the  preceding  cases 
that  wherever  there  has  been  an  oral  agree- 
ment to  buy  jointly  it  has  been  held  not  to 
be  within  the  statute,  irrespective  of  whether 
the  joint  property  so  bought  was  to  be  sold 
and  the  proceeds  divided  or  the  property  itself 
divided  in  specie.  In  the  case  at  bar  the 
agreement  is  for  both  kinds  of  division.  The 
fact  that  as  to  some  of  the  property  the  in- 
ventory value  is  to  measure  its  division  value 
does  not  change  the  agreement  from  one  of 
division  to  one  of  sale.  The  parties  do  not 
stand  in  the  relation  of  seller  and  buyer. 
They  agree  to  buy  jointly  and  io  divide  what 
they  buy. 

The  argument  of  defendant's  counsel  that 
the  cases  involving  a  partnership  relation 
were  so  decided  because  the  general  partner- 
ship agreement  determined  the  share  eadi 
was  to  take  upon  a  division  does  not  seem 
to  be  borne  out  by  the  eases  themselves.  In 
each  of  them  the  oral  agreement  contained 
the  terms  of  division,  and  it  was  this  agree- 
ment together  with  that  of  joint  purchase 
that  was  held  valid.  The  conclusion  we  reach 
both  upon  principle  and  authority  is  that  the 
oral  agreement  pleaded  is  not  within  the 
statute  of  frauds,  sec.  2308,  Stats.  1815,  nor 
within  the  Uniform  Sales  Act,  sec.  1684^—4, 
Stats.  1915. 

It  is  quite  evident  that  the  agreement  was 
not  iMdum  pactum.  The  consideration  was  a 
promise  for  a  promise.  Plaintiffs  agreed  to 
furnish  one-half  the  purchase  price  and 
[288]  the  defendant  to  furnish  the  other  half. 
Such  promises  were  performable,  concurrent, 
and  mutually  binding  upon  both  parties  at 
the  same  time.  This  satisfies  the  call  of  the 
law.  Hopkins  v.  Racine,  etc.  Iron  Go.  137 
Wis.  583,  119  N.  W.  301 ;  6  Ruling  Case  Law 
676  et  seq. 


The  agreement  to  buy  jointly  at  the  publle 
sale  was  valid.  This  was  a  sale  of  a  large 
stock,  and  it  must  be  presumed  from  the 
allegations  of  the  complaint  to  the  effect  that 
it  was  necessary  for  plaintiffs  to  make  ar- 
rangements to  procure  one  half  the  purchase 
price  that  they  could  not  handle  the  stock 
alone.  Agreements  to  bid  jointly  at  a  public 
sale,  if  not  made  for  the  purpose  of  chilling 
or  suppressing  bidding,  are  valid.  Hunt  v. 
Elliott,  80  Ind.  245,  41  Am.  Bep.  794,  6  Rul- 
ing Case  Law  811  and  cases  cited. 

The  claim  that  plaintiffs  were  not  put  to  a 
disadvantage  by  a  breach  of  the  contract  on 
the  day  of  the  sale  is  not  sustained  by  the 
allegations  of  the  complaint  charging  that  it 
was  necessary  for  them  to  make  financial 
arrangements  for  one-half  the  purchase  price 
and  the  oral  statement  of  their  counsel  that 
they  were  advised  of  the  breach  at  the  last 
second  when  they  were  not  able  to  take  care 
of  themselves.  Upon  a  demurrer  ore  tenus 
these  allegations  and  statements  of  counsel, 
which  the  parties  agreed  might  be  considered, 
prima  facie  show  damage. 

By  ths  Covrt. — Judgment  reversed,  and 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 


NOTE. 

Contract  for  Joint  Pnroliase  of  Goods 
from  Tliird  Person  as  within  Statnte 
of  Frauds. 

In  addition  to  the  reported  case  there  are 
a  lew  decisions  holding  that  whei«  two  or 
more  persons  enter  into  a  verbal  agreement 
jointly  to  purchase  goods  from  a  third  per- 
son the  agreement  is  not  one  ior  the  sale  of 
goods  which  must  be  in  writing  under  the 
statute  of  frauds.  Colt  v.  Clapp,  127  Mass. 
476;  Reeves  v.  Gtoff,  3  N.  J.  L.  609.  See  also 
Mace  V.  Heath,  30  Neb.  620,  46  N.  W.  918; 
Coleman  v.  Eyre,  45  N.  Y.  38.  Compare 
Lewin  v.  Stewart,  17  How.  Pr.  (N.  Y.)  5; 
Brown  v.  Slauson,  23  Wis.  244. 

In  Reeves  v.  Goff,  supra,  it  appeared  that 
the  plaintiff  and  the  defendant  jointly  pur- 
chased a  sloop.  The  plaintiff  paid  the  money 
for  the  sloop  and  for  a  license,  and  charged 
half  thereof  to  the  defendant.  It  was  held 
that  as  between  the  plaintiff  and  the  defend- 
ant the  purchase  of  the  sloop  did  not  oome 
within  the  statute  of  frauds. 

In  Colt  V.  Clapp,  127  Mass.  476,  it  appeared 
that  the  defendant  and  three  other  persons 
entered  Into  an  oral  agreement  that  the 
former  should  purchase  nineteen  shares  of 
stock  for  the  joint  benefit  of  all.  The  stock 
was  worth  *5,000  and  each  of  the  four  in- 
dividuals agreed  to  contribute  one-fourth  of 
the  purchase  money.  The  defendant  pur- 
chased the  stock,  but  later  decided  to  keep 
it  for  himself.    The  other  parties  to  the  con- 
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tract  brought  soit  to  recover  their  share, 
and  the  defendant  set  up  the  statute  of 
frauds  as  a  defense.  It  was  held,  however, 
that  the  statute  was  not  applicable.  The 
court  said:  ''As  to  the  objection  founded 
upon  the  statute  of  frauds,  Gen.  Stats,  a. 
105,  §  5,  that  section  is  applicable  only  to 
the  contract  between  seller  and  buyer,  and 
not  to  the  case  of  the  liability  of  an  agent 
for  making  a  purchase  to  his  principal  and 
employer.  Section  6  of  the  same  statute  was 
intended  to  prevent  that  form  of  stock- 
jobbing, in  which  a  person  owning  no  shares 
and  having  no  authority  from  any  one  under- 
takes to  sell  as  if  he  were  an  owner.  This 
is  an  entirely  different  case,  and  one  to  which 
that  statute  has  no  application." 

In  Coleman  v.  Eyre,  45  N.  Y.  38,  it  was 
held  that  an  agreement  to  share  in  an  ad- 
venture with  respect  to  coffee  already  pur- 
chased by  one  of  the  parties  did  not  come 
within  the  statute  of  frauds. 

In  Lewin  v.  Stewart,  17  How.  Pr.  (N.  Y.) 
6,  it  appeared  that  a  firm  of  cotton  buyers 
bought   a   large   quantity   of   bales.     There- 
after another  Arm  hearing  of  this  purchase 
entered  into  an  agreement  whereby  they  were 
to  share  jointly  in  the  enterprise.    The  court 
said  obiter:     "In  this  view  of  the  case  it  is 
unnecessary  to  examine  the  question  of  the 
application  of  the  statute  of  frauds.     But  I 
will  say  that  I  do  not  see  why  the  case  is 
not  within  the  statute.    Admit  the  plaintiff's 
case,  and  Ogden  ft  Co.  had  bought  the  cotton 
when  Stewart  and  Wright  agreed  to  take  the 
interest  in  it.     Ogden  ft  Co.  did  not  buy  it 
as  the  agents  of  Stewart  and  Wright,  or  with 
the  joint  funds  of  the  two  firms,  or  as  part- 
ners of  Stewart  and  Wright  in  that  partic- 
ular adventure.     As  between  the  two  firms, 
Ogden  ft  Co.  were  the  owners  of  the  cotton 
when  the  alleged  agreement  was  made  that 
Stewart  and  Wrigiit  should  have  a  share  or 
interest  whether  Ogden  ft  Co.  had  actually 
paid  for  the  cotton  or  not,  or  whether  it  had 
been    then   actually  delivered   on   board   the 
ship   or  not.     As  between  the  parties  from 
whom  Ogden  ft  Co.  had  bought,  and  Ogden  ft 
Co.,   the  delivery  on  board  the  ship  was  a 
delivery  to  Ogden  ft  Co.  and  not  to  Stewart  ft 
Wright.     To  hold  that  it  was  a  delivery  to 
Stewart  ft  Wright  by  Ogden  ft  Co.,  so  as  to 
take  the  case  out  of  the  statute,  would  in  my 
opinion,  be  a  palpable  invasion  of  the  stat- 
ute." 

In  Mace  v.  Heath,  30  Neb.  620,  46  N.  W. 
918,  it  was  held,  according  to  the  official 
syllabus,  that  an  oral  agreement  to  purchase 
five  car  loads  of  baled  hay  as  a  joint  enter- 
prise was  within  the  statute  of  frauds. 

In  Brown  v.  Slauson,  23  Wis.  244,  it  ap- 
peared that  the  plaintiff  and  the  defendant 
entered  into  an  oral  agreement  whereby  the 
latter  was  to  purchase  in  his  own  name  a 


boat  and  that  thereafter  he  should  sell  one- 
quarter  interest  therein  to  tibie  former.  It 
was  held  that  the  statute  of  frauds  was  ap- 
plicable to  this  contract.  See  the  reported 
case  wherein  the  foregoing  case  is  distin- 
guished. 

As  to  whether  a  partnership  agreement  for 
the  purchase  or  sale  of  lands  is  within  the 
statute  of  frauds,  see  the  notes  to  Morgart  v. 
Smouse,  7  Ann.  Cas.  1140;  Miller  v.  Ferguson, 
13  Ann.  Cas.  138;  and  Burgwya  v.  Jones, 
Ann.  Caa.  1913E  664. 
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Contracts  <—  Votijac  Contest  —  Fraiid  of 
Promotor. 

Where  defendant,  in  an  action  for  damages 
lor  fraud,  organizes  a  popularity  contest  to 
increase  the  circulation  of  his  newspaper,  and 
plaintiff,  with  other  contestants,  secures  sub- 
scriptions for  the  paper  in  order  to  secure 
votes,  defendant  cannot,  at  the  closing  of  the 
contest,  escape  liability  for  fraudulent  ballot- 
ing or  counting  of  votes  by  turning  the  con- 
test over  to  another,  nor  can  he  countenance 
fraudulent  voting;  the  relation  of  the  parties 
being  contractual  In  character. 

[See  note  at  end  of  this  case.] 

Same. 

Where  defendant  organises  a  popularity 
contest  to  increase  the  circulation  of  his 
newspaper,  and  plaintiff,  with  other  con- 
testants, secures  subscriptions  for  the  paper 
in  order  to  secure  votes,  and  on  the  closmg  of 
the  contest  plaintiff  agrees  that  certain  per- 
sons shall  act  as  judges,  she  does  not  thereby 
acquiesce  in  the  counting  of  votes  not  secured 
according  to  the  rules  of  the  contract,  espe- 
cially \^'bere  she  enters  protest  at  the  time 
against  their  being  counted,  and  a  plea  of 
her  acquiescence  is  no  defense  to  her  action 
for  fraud. 

[See  note  at  end  of  this  case.] 

Same. 

Where  defendant,  in  an  action  for  damages 
for  fraud,  organizes  a  popularity  contest  to 
increase  the  circulation  of  his  newspaper,  and 
plaintiff,  with  other  contestants,  secures  sub- 
scriptions for  the  paper  in  order  to  secure 
votes,  the  fact  that  plaintiff's  husband  pro- 
tests the  counting  of  invalid  votes,  but  tells 
the  canvassers  that  the  count  "was  up  to 
them,"  is  no  acquiescence  in  the  decision  of 
the  canvassers  to  count  such  votes. 

[See  note  at  end  of  this  case.] 
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and  buyer.  This  rule  was  recognized  by  our 
court  in  Brown  v.  Slauson,  23  Wis.  244,  where 
it  was  held  that  since  the  oral  agreement  be- 
tween plaintiff  and  defendant  was  that  the 
latter  should  buy  a  boat  and  afterwards  sell 
plaintiff  a  quarter  interest  therein,  and  not, 
as  contended  by  plaintiff,  an  oral  agreement 
for  a  joint  purchase  of  the  specified  interests, 
it  was  void  under  the  statute  of  frauds.  A 
like  ruling  was  made  in  Lewin  v.  [287]  Stew- 
art, 17  How.  Pr.  (N.  Y.)  6,  where  it  was 
unsuccessfully  sought  to  show  that  the  pur* 
chase  of  cotton  was  a  joint  purchase  instead 
of  a  purchase  by  one  and  a  resale  to  the 
other.  But  in  Dodge  v.  Clyde,  7  Rob.  (N.  Y.) 
410,  where  it  was  shown  that  three  parties 
were  jointly  interested  in  the  purchase  of  a 
ferry-boat,  it  was  held  that  the  statute  did 
not  apply  because  there  was  no  sale  from 
one  to  the  others,  but  merely  a  division  of 
interests  growing  out  of  a  joint  purchase. 
For  somewhat  analogous  cases  held  not  to  be 
within  the  statute  see  Smith  on  the  Law  of 
Fraud,  §  373,  sub.  (e). 

It  will  be  seen  from  the  preceding  cases 
that  wherever  there  has  been  an  oral  agree- 
ment to  buy  jointly  it  has  been  held  not  to 
be  within  the  statute,  irrespective  of  whether 
the  joint  property  so  bought  was  to  be  sold 
and  the  proceeds  divided  or  the  property  itself 
divided  m  specie.  In  the  case  at  bar  the 
agreement  is  for  both  kinds  of  division.  The 
fact  that  as  to  some  of  the  property  the  in- 
ventory value  is  to  measure  its  division  value 
does  not  change  the  agreement  from  one  of 
division  to  one  of  sale.  The  parties  do  not 
stand  in  the  relation  of  seller  and  buyer. 
They  agree  to  buy  jointly  and  io  divide  what 
they  buy. 

The  argument  of  defendant's  counsel  that 
the  cases  involving  a  partnership  relation 
were  so  decided  because  the  general  partner- 
ship agreement  determined  the  share  eadi 
was  to  take  upon  a  division  does  not  seem 
to  be  borne  out  by  the  cases  themselves.  In 
each  of  them  the  oral  agreement  contained 
the  terms  of  division,  and  it  was  this  agree- 
ment together  with  that  of  joint  purchase 
that  was  held  valid.  The  conclusion  we  reach 
both  upon  principle  and  authority  is  that  the 
oral  agreement  pleaded  is  not  within  the 
statute  of  frauds,  sec.  2308,  Stats.  1915,  nor 
within  the  Uniform  Sales  Act,  sec.  1684^—4, 
SUts.  1916. 

It  is  quite  evident  that  the  agreement  was 
not  nudtkm  pactum.  The  consideration  was  a 
promise  for  a  promise.  Plaintiffs  agreed  to 
furnish  one-half  the  purchase  price  and 
[288]  the  defendant  to  furnish  the  other  half. 
Such  promises  were  performable,  concurrent, 
and  mutually  binding  upon  both  parties  at 
the  same  time.  This  satisfies  the  call  of  the 
law.  Hopkins  v.  Racine,  etc.  Iron  Co.  137 
Wis.  583,  119  N.  W.  301 ;  6  Ruling  Case  Law 
676  et  seq. 


The  agreement  to  buy  jointly  at  the  public 
sale  was  valid.  This  was  a  sale  of  a  large 
stock,  and  it  must  be  presumed  from  the 
allegations  of  the  complaint  to  the  effect  that 
it  was  necessary  for  plaintiffs  to  make  ar- 
rangements to  procure  one  half  the  purchase 
price  that  they  could  not  handle  the  stock 
alone.  Agreements  to  bid  jointly  at  a  public 
sale,  if  not  made  for  the  purpose  of  chilling 
or  suppressing  bidding,  are  valid.  Hunt  v. 
EUiott,  80  Ind.  245,  41  Am.  Rep.  794,  6  Rul- 
ing Case  Law  811  and  cases  cited. 

The  claim  that  plaintiffs  were  not  put  to  a 
disadvantage  by  a  breach  of  the  contract  on 
the  day  of  the  sale  is  not  sustained  by  the 
allegations  of  the  complaint  charging  that  it 
was  necessary  for  them  to  make  financial 
arrangements  for  one-half  the  purchase  price 
and  the  oral  statement  of  their  counsel  that 
they  were  advised  of  the  breach  at  the  last 
second  when  they  were  not  able  to  take  care 
of  themselves.  Upon  a  demurrer  ore  tenus 
these  allegations  and  statements  of  counsel, 
which  the  parties  agreed  might  be  considered, 
prima  facie  show  damage. 

By  the  Coubt. — Judgment  reversed,  and 
cause  remanded  for  further  proceedings  ae- 
cording  to  law. 


NOTE. 

Contract  for  Joint  Pnroliase  of  Goods 
from  Tliird  Person  as  wltliin  Statnte 
of  Frauds. 

In  addition  to  the  reported  case  there  are 
a  lew  decisions  holding  that  where  two  or 
more  persons  enter  into  a  verbal  agreement 
jointly  to  purchase  goods  from  a  third  per- 
son the  agreement  is  not  one  for  the  sale  of 
goods  which  must  be  in  writing  under  the 
statute  of  frauds.  Colt  v.  Clapp,  127  Mass. 
476;  Reeves  v.  Goff,  3  N.  J.  L.  609.  Bee  also 
Mace  V.  Heath,  80  Neb.  620,  46  N.  W.  918; 
Coleman  v.  Eyre,  45  N.  Y.  38.  Compare 
Lewin  v.  Stewart,  17  How.  Pr.  (N.  Y.)  6; 
Brown  v.  Slauson,  23  Wis.  244. 

In  Reeves  v.  Goff,  supra,  it  appeared  that 
the  plaintiff  and  the  defendant  jointly  pur- 
chased a  sloop.  The  plaintiff  paid  the  money 
for  the  sloop  and  for  a  license,  and  charged 
half  thereof  to  the  defendant.  It  was  held 
that  as  between  the  plaintiff  and  the  defend- 
ant the  purchase  of  the  sloop  did  not  come 
within  the  statute  of  frauds. 

In  Colt  v.  Clapp,  127  Mass.  476,  it  appeared 
that  the  defendant  and  three  other  persons 
entered  Into  an  oral  agreement  that  the 
former  should  purchase  nineteen  shares  of 
stock  for  the  joint  benefit  of  all.  The  stock- 
was  worth  $5,000  and  each  of  the  fonr  in- 
dividuals agreed  to  contribute  one-fonrth  of 
the  purchase  money.  The  defendant  pnr- 
chased  the  stock,  but  later  decided  to  keep 
it  for  himself.    The  other  parties  to  the  con- 
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tract  brought  suit  to  recover  their  share, 
and  the  defendant  set  up  the  statute  of 
frauds  as  a  defense.  It  was  held,  however, 
that  the  statute  was  not  applicable.  The 
court  said:  "As  to  the  objection  founded 
upon  the  statute  of  frauds,  Gen.  Stats,  e. 
105,  §  5,  that  section  is  applicable  only  to 
the  contract  between  seller  and  buyer,  and 
not  to  the  case  of  the  liability  of  an  agent 
for  making  a  purchase  to  his  principal  and 
employer.  Section  6  of  the  same  statute  was 
intended  to  prevent  that  form  of  stock- 
jobbing, in  which  a  person  owning  no  shares 
and  having  no  authority  from  any  one  under- 
takes to  sell  as  if  he  were  an  owner.  This 
is  an  entirely  different  case,  and  one  to  which 
that  statute  has  no  application.*' 

In  Coleman  v.  Eyre,  45  N.  Y.  38,  it  was 
held  that  an  agreement  to  share  in  an  ad- 
venture with  respect  to  coffee  already  pur- 
chased by  one  of  the  parties  did  not  come 
within  the  statute  of  frauds. 

In  Lewin  v.  Stewart,  17  How.  Pr.  (N.  Y.) 
5,  it  appeared  that  a  firm  of  cotton  buyers 
bought   a   large  quantity   of  bales.     There- 
after another  firm  hearing  of  this  purchase 
entered  into  an  agreement  whereby  they  were 
to  share  jointly  in  the  enterprise.    The  court 
said  obiter;     "In  this  view  of  the  case  it  is 
unnecessary  to  examine  the  question  of  the 
application  of  the  statute  of  frauds.    But  I 
will  say  that  I  do  not  see  why  the  case  is 
not  within  the  statute.    Admit  the  plaintiff's 
car«e,  and  Ogden  ft  Co.  had  bought  the  cotton 
when  Stewart  and  Wright  agreed  to  take  the 
interest  in  it.     Ogden  ft  Co.  did  not  buy  it 
as  the  agents  of  Stewart  and  Wright,  or  with 
the  joint  funds  of  the  two  firms,  or  as  part- 
ners of  Stewart  and  Wright  in  that  partic- 
ular adventure.     As  between  the  two  firms, 
Ogden  ft  Co.  were  the  owners  of  the  cotton 
when  the  alleged  agreement  was  made  that 
Stewart  and  Wright  should  have  a  share  or 
interest  whether  Ogden  ft  Co.  had  actually 
paid  for  the  cotton  or  not,  or  whether  it  had 
been    then   actually   delivered   on  board   the 
ship  or  not.     As  between  the  parties  from 
whom  Ogden  ft  Co.  had  bought,  and  Ogden  ft 
Co.,   the  delivery  on  board  the  ship  was  a 
delivery  to  Ogden  ft  Co.  and  not  to  Stewart  ft 
Wright.     To  liold  that  it  was  a  delivery  to 
Stewart  &  Wright  by  Ogden  ft  Co.,  so  as  to 
take  the  case  out  of  the  statute,  would  in  my  . 
opinion,  be  a  palpable  invasion  of  the  stat- 
ute." 

In  Mace  v.  Heath,  30  Neb.  620,  48  N.  W. 
9l8,  it  was  held,  according  to  the  official 
syllabus,  that  an  oral  agreement  to  purchase 
five  car  loads  of  baled  hay  as  a  joint  enter- 
prise was  within  the  statute  of  frauds. 

In  Brown  v.  Slauson,  23  Wis.  244,  it  ap- 
peared that  the  plaintiff  and  the  defendant 
entered  into  an  oral  agreement  whereby  the 
latter  was  to  purchase  in  his  own  name  a 


boat  and  that  thereafter  he  should  sell  one- 
quarter  interest  therein  to  the  former.  It 
was  held  that  the  statute  of  frauds  was  ap- 
plicable to  this  contract.  See  the  reported 
case  wherein  the  foregoing  ease  is  distin- 
guished. 

As  to  whether  a  partnership  agreement  for 
the  purchase  or  sale  of  lands  is  within  the 
statute  of  frauds,  see  the  notes  to  Morgart  v. 
Smouse,  7  Ann.  Cas.  1140;  Miller  v.  Ferj^uson, 
13  Ann.  Cas.  138;  and  Burgwya  y.  Jones, 
Ann.  Caa.  1913E  664. 


SMEAD 


▼. 


WTEABMS  BT  AI*. 


Iowa  Supreme  Court — ^December  16,  1916. 
l'7a  Iowa  174{  166  N.  W,  307. 


Contraeta  <—  Votijac  Contest  —  Fraud  of 
Promotor. 

Where  defendant,  in  an  action  for  damages 
for  fraud,  organizes  a  popularity  contest  to 
increase  the  circulation  of  his  newspaper,  and 
plaintiff,  with  other  contestants,  secures  sub- 
scriptions for  the  paper  in  order  to  secure 
votes,  defendant  cannot,  at  the  closing  of  the 
contest,  escape  liability  for  fraudulent  ballot- 
ing or  counting  of  votes  by  turning  the  con- 
test over  to  another,  nor  can  he  countenance 
fraudulent  voting;  the  relation  of  the  parties 
being  contractual  in  character. 

[See  note  at  end  of  this  ease.] 

Same. 

Where  defendant  organises  a  popularity 
contest  to  increase  the  circulation  of  his 
newspaper,  and  plaintiff,  with  other  con- 
testants, secures  subscriptions  for  the  paper 
in  order  to  secure  votes,  and  on  the  closing  of 
the  contest  plaintiff  agrees  that  certain  per- 
sons shall  act  as  judges,  she  does  not  thereby 
acquiesce  in  the  counting  of  votes  not  secured 
according  to  the  rules  of  the  contract,  espe- 
cially where  she  enters  protest  at  the  time 
against  their  being  counted,  and  a  plea  of 
her  acquiescence  is  no  defense  to  her  action 
for  fraud. 

[See  note  at  end  of  this  case.] 

Same. 

Where  defendant,  in  an  action  for  damages 
for  fraud,  organizes  a  popularity  contest  to 
increase  the  circulation  of  his  newspaper,  and 
plaintiff,  with  other  contestants,  secures  sub- 
scriptions for  the  paper  in  order  to  secure 
votes,  the  fact  that  plaintiff's  husband  pro- 
tests the  counting  of  invalid  votes,  but  tells 
the  canvassers  that  the  count  "was  up  to 
them,"  is  no  acquiescence  in  the  decision  of 
the  canvassers  to  count  such  votes. 

[See  note  at  end  of  this  case.] 
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Same. 

Where  defendant,  in  an  action  for  damages 
for  fraud,  or^nized  a  popularity  contest  to 
increase  the  circulation  of  his  newspaper,  and 
plaintiff,  with  other  contestants,  secured  sub- 
scriptions for  the  paper  in  order  to  secure 
votes,  evidence  that  on  the  closing  of  the  con- 
test defendant  told  the  one  in  custody  of  the 
ballot  boxes  to  accept  money  for  votes  if  any 
one  came  along,  and  soon  thereafter  the 
father  of  one  contestant  appeared  and  de- 
posited $100,  is  sufficient  to  warrant  the  giv- 
ing of  an  instruction  on  conspiracy. 

[See  note  at  end  of  this  case.] 

Pleading  —  Variance  —  One  Connt  Only 
Proven. 

Where  plaintiff's  petition,  in  an  action  for 
damages  for  fraudulent  manipulation  of  a 
popularity  contest,  is  in  two  counts,  one  of 
conspiracy,  and  another  for  breach  of  an  im- 
plied contract,  failure  to  support  the  first 
does  not  defeat  the  action,  but  it  is  sufficient 
if  other  allegations  constituting  the  second 
cause  of  action  are  sustained,  since  failure  to 
prove  unnecessary  allegations  cannot  defeat 
an  action. 

Evidenoe  —  Value  of  Antemobile  *  Tes- 
timony of  Dealer. 

Evidence  of  a  dealer  in  automobiles  at  the 
county  seat,  only  a  few  miles  from  the  town 
in  which  the  cause  of  action  arose,  as  to  the 
value  of  a  certain  kind  of  automobile,  is  ad- 
missible; the  price  of  such  a  common  article 
of  trade  varying  only  as  to  freight  charges  in 
such  a  restricted  territory. 

Instmotions  —  Defining  Tenns  Used  — 
"Fraud." 

Where  the  court  uses  the  words  "fraud" 
and  "fraudulently"  in  its  instructions,  it  is 
not  necessary  to  define  them,  since  they  are 
not  of  technical  significance,  especially  where 
neither  party  requests  a  definition. 

Contracts  —  Voting  Contest  ^  Fraud  of 
Promoter. 

Wliere  the  owner  of  a  newspaper  institutes 
a  popularity  contest  in  which  votes  are  given 
for  subscriptions  to  his  paper  in  order  to 
increase  his  circulation  so  as  to  permit  him 
to  bid  for  the  county  printing,  for  which 
subscriptions  are  required  to  be  bona  fide, 
thereby  requiring  an  act  of  the  subscriber  to 
make  them  valid,  he  cannot  accept  money 
from  one  man  for  a  large  number  of  sub- 
scriptions without  names  of  the  supposed 
subscribers,  where  he  has  made  the  rule  that 
the  subscriptions  must  be  bona  fide,  and  his 
act  in  so  accepting  money  is  a  fraud  upon  the 
other  contestants  than  the  one  for  whom  the 
votes  are  counted,  for  which  the  defendant 
]R  liable,  although  the  depositor  of  the  money, 
after  the  contest,  furnishes  a  list  of  sobscrib- 
ers  covered  by  his  payment. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  O'Brien 
county:  HtrrcHiNSON,  Judge. 

Action  by  Esther  Smead,  plaintiff,  against 
Clarence  M.  Stearns  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  The 
facts  are  stated  jn  the  opinion.     Appibmed. 


LvndMy  d  Phelps  for  appellants. 
/.  N,  Molntyre  and  Herrioh  d  Herrkk  for 
appellee. 

[176]  Ws^viB^  J.— At  the  time  of  the 
transaction  out  of  which  this  litigation  has 
arisen,  the  defendant  Steams  owned  the 
"Sheldon  Mail,"  a  weekly  newspaper  pub- 
lished at  Sheldon,  Iowa.  His  subscription 
list  not  being  large  enough  to  enable  him  to 
compete  for  the  county  printing,  he  undertook 
to  increase  it  by  inaugurating  a  so-called 
"popularity  contest.''  According  to  the  pl&n 
of  the  contest,  candidates  entering  it  ^^ere 
expected  to  canvass  for  both  new  and  renewal 
subscriptions  to  the  paper,  and  to  collect 
past  due  subscription  accounts,  and  were  to 
be  credited  with  "votes"  on  the  basis  of  the 
following  scale:  one  vote  for  each  one  cent 
collected  on  past  due  accounts,  two  votes  for 
each  one  cent  collected  on  renewal  subscrip- 
tions, and  five  votes  for  each  one  cent  col- 
lected on  new  yearly  subscriptions.  The  can- 
didate receiving  the  highest  number  of  votes 
thus  obtained  was  to  receive  a  new  Ford  auto- 
mobile. In  publishing  this  offer  and  plan, 
the  defendant  further  announced  that  "no 
votes  can  be  bought  or  otherwise  secured" 
except  in  the  manner  above  outlined.  Candi- 
dates were  directed  to  secure  the  necessary 
blanks  at  the  defendant's  office.  The  contest 
was  to  open  on  August  2,  1912,  [176]  and 
close  in  about  six  or  eight  weeks.  Later  the 
time  for  closing  was  set  for  October  19, 1912. 
Numerous  candidates  entered  the  race,  but 
it  soon  developed  that  the  real  contest  was 
between  the  plaintiff  and  Miss  Grace  Cole 
and  perhaps  one  other.  The  state  of  the 
vote  was  published  in  the  paper  each  week. 
The  automobile  to  be  awarded  to  the  winner 
was  publicly  exhibited,  and  set  apart  to  await 
the  result.  The  candidates  received  from 
defendant  blank  receipts  to  be  filled  and  de- 
livered to  the  subscriber,  and  also  other 
blanks,  each  of  which  was  entitled,  "Ballot 
for  Mail  Auto  Contest,  Sheldon,  Iowa,"  to  be 
filled  with  a  statement  of  the  several  amounts 
collected,  names  of  persons  paying  the  same, 
the  dates  from  which  and  to  which  the  sub- 
scription was  paid,  the  number  of  votes  thus 
earned,  and  the  name  of  the  candidate  for 
whom  they  were  to  be  counted.  Attached  to 
this  was  an  additional  slip  or  blank,  also 
marked  "Ballot,"  in  the  following  form: 


"BALLOT. 

"Renewals    Amount  JP 

"Arrears   Amount  $...., 

"New   Amount  $ 

"Total  Votes   Total  Amount. 

"Send  paper  to  

"Address  

"Votes   for 


It  does  not  clearly  appear  which  of  these 
forms  was  to  be  used  in  the  final  count.    It 
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is  probable,  however,  that  the  latter  was  used 
for  that  purpose,  while  the  defendant  re- 
tained the  lormer  as  his  own  check  upon  the 
correctnefiB  of  the  account.  We  think,  how- 
ever, that  it  is  entirely  immaterial  which 
form  of  blank  was  intended  to  be  voted;  as 
both,  when  filled  out,  contained  substantially 
the  same  matter.  On  Thursday,  October  17, 
1912,  the  plaintiff,  and  presumably  the  other 
contestants  also,  appeared  at  the  defendant's 
office  to  report  their  work  up  to  that  date. 
Up  to  and  including  [177]  this  occasion,  the 
defendant  personally  received  the  reports,  the 
money  and  the  votes  from  the  candidates. 
On  the  evening  of  that  day  he  placed  the 
votes  so  reported  and  settled  for  in  a  ballot 
box,  and  left  it  in  the  custody  of  one  Collins, 
to  be  held  by  him  until  the  time  for  the  can- 
vass, on  Saturday  evening.  The  box  was 
locked  and  the  key  retained  by  the  defendant. 
As  we  understand  the  record,  Collins  was 
authorized  to  continue  the  receipt  of  addi- 
tional votes,  but  each  vote  so  received  was 
to  be  accompanied  by  the  money  representing 
the  same;  and  he  did  in  fact  receive  and  de- 
posit votes,  including  the  ten  disputed  ballots 
hereinafter  referred  to.  When  the  hour  ar- 
rived, and  the  ballot  box  was  finally  closed, 
it  was  placed  in  the  hands  of  three  persons 
selected  by  the  defendant  for  that  duty,  to- 
gether with  Collins,  who  acted  as  clerk. 
Among  the  ballots  found  in  the  box  were 
ten  containing  ten  dollars  each,  each  ballot 
being  entirely  blank,  except  a  direction  or  re- 
quest that  the  votes  represented  by  the  sum 
be  counted  for  Miss  Cole.  There  was  nothing 
on  any  of  the  ten  ballots  to  indicate  the 
names  or  addresses  of  the  subscribers  paying 
the  money,  or  whether  th0  money  so  paid  was 
for  new  or  renewal  or  past  due  subscriptions. 
A  copy  of  the  ballot  is  hereinafter  printed  in 
full.  The  plaintiff,  with  her  husband,  who 
was  present,  protested  these  ballots,  as  did 
also  a  third  contestant;  but  they  were  finally 
counted  and  treated  as  having  been  collected 
upon  new  subscriptions,  thus  increasing  by 
50,000  the  vote  for  Miss  Cole.  The  canvass 
80  made  showed  an  aggregate  vote  as  follows : 
For  Miss  Cole,  132,335;  for  Mrs.  Smead 
(plaintiff),  86,845.  Miss  Cole  was  thereupon 
declared  the  winner  and  awarded  the  prize. 
It  will  be  seen  from  this  statement  that,  if 
the  protested  ballots  had  been  disallowed, 
plaintiff  would  have  led  Miss  Cole  by  a  plu- 
rality of  4,510  votes. 

Upon  the  matters  thus  far  stated,  there  is 
no  substantial  dispute  in  the  record.  Other 
related  facts  which  are  the  subject  of  more 
or  less  controversy  will  be  mentioned  later. 

The  plaintiff's  petition  sets  out  the  cir- 
cumstances which  [178]  we  have  here  re- 
cited, and  further  alleges  that  defendant 
coBspjred  with  the  father  of  Miss  Cole  to 
loake  it  appear  that  his  daughter  had  won 


the  contest;  and,  in  furtherance  of  such 
fraudulent  scheme,  defendant,  in  considera- 
tion of  $100  paid  him  by  Cole,  permitted  the 
latter  to  cast  the  50,000  votes,  which  did  not 
in  fact  represent  bona  fide  subscriptions  or 
collections  obtained  for  the  paper,  and  ther<e- 
by  fraudulently  increased  the  vote  for  Miss 
Cole  by  that  amount,  giving  her  an  apparent 
plurality,  when,  in  fact,  the  plurality  of  valid 
ballots  was  in  favor  of  plaintiff.  Because  of 
the  matters  so  alleged,  plaintiff  claims  dam- 
ages for  the  value  of  the  automobile,  with 
interest  and  costs. 

The  defendant  denies  the  petition,  and  af- 
firmatively pleads  the  delivery  by  him  of  the 
ballot  box  to  Collins  on  the  evening  of  Octo- 
ber 17,  1912,  as  already  stated,  and  further 
says  that  such  delivery  was  made  with  the 
statement  on  his  part  that  "my  responsibility 
ceases;"  and  that  thereafter  neither  the  box 
nor  its  contents  were  in  his  possession  or 
under  his  control  at  any  time  until  the  con- 
test was  over  and  .the  result  declared.  He 
further  alleges  that  the  judges  of  the  contest 
counted  the  ballots,  "using  their  own  discre- 
tion as  to  what  ballots  should  or  should 
not  be  counted,  and  at  no  time  were  advised 
or  directed  by  said  Stearns"  with  reference 
thereto.  It  is  also  alleged  that  the  con- 
testants, including  the  plaintiff,  "expressly, 
or  by  implication  through  acquiescence,  con- 
sented to  the  delivery  of  the  ballot  box  and 
contents  to  the  judges  and  made  no  objection 
to  said  disinterested  parties  as  judges  of 
said  contest,  and,  by  becoming  such  con- 
testants, consented  to  their  acts  in  counting 
said  ballots  as  they  should  see  fit."  A  de- 
murrer was  filed  to  the  affirmative  defense 
so  pleaded,  but  does  not  appear  to  have  been 
ruled  upon. 

Upon  the  trial,  the  testimony,  in  addition 
to  the  conceded  facts  already  mentioned,  re- 
lated very  largely  to  what  took  place  on  the 
evening  of  October  19,  1912,  when  the  votes 
were  canvassed.  This  testimony,  when  given 
the  most  favorable  construction  of  which  it  is 
fairly  susceptible  in  support  [179]  of  the 
verdict,  tends  to  show  that  the  ballots  were 
taken  from  the  box  and  separately  and  pub- 
licly read  and  a  tally  thereof  kept  by  the 
clerk.  When  the  ten  ballots  now  in  question 
were  read,  they  were  then  and  there  protested 
by  the  plaintiff  and  by  a  third  contestant,  on 
the  ground  that  they  showed  nothing  but  a 
mere  payment  of  money,  without  any  evidence 
that  such  payment  represented  subscriptions 
for  the  paper.  These  ballots  were  all  cast 
by  the  father  of  Miss  Cole.  At  first,  it  ap- 
pears to  have  been  the  impression  of  those 
keeping  tally  of  the  vote  that  Miss  Cole  had 
a  plurality  without  regard  to  the  50,000  votes 
which  were  protested,  and  her  father  and  the 
defendant  proposed  to  acquiesce  in  the  re- 
jection of  these  ballots;    but,  when  further 


748 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


examination  indicated  that  the  result  of  such 
action  would  give  the  plurality  to  plaintiff. 
Cole  insisted  that  the  ballots  be  counted. 
After  the  protest  was  ma^e,  and  during  the 
discussion  which  followed,  Cole  exhibited  a 
paper  whicii,  he  said,  was  a  list  of  subscrib- 
ers to  correspond  to  the  ballots  cast  by  him, 
but  he  did  not  deliver  it  to  the  canvassers  be- 
fore the  canvass  was  completed  and  the  re- 
sult announced,  though  there  is  evidence  to 
the  elTect  that,  at  some  time  later,  he  did 
report  a  list  of  subscribers  to  defendant  for 
entry  upon  his  books;  but  it  was  not  pro- 
duced on  the  trial,  nor  its  contents  proved. 
Upon  his  cross-examination  as  a  witness,  de- 
fendant admits  that,  at  the  time  he  delivered 
the  ballot  box  to  Collins,  or  while  the  box  was 
in  the  possession  of  Collins,  he  told  the  lat- 
ter, in  substance,  "that  if  anyone  came  in 
with  a  bunch  of  money  and  wanted  to  put 
it  in  the  ballot  box  with  the  name  of  a  can- 
didate, he   (Collins)   should  accept  it/' 

The  issues  having  been  bubmitted  to  the 
jury,  a  verdict  was  returned  for  plaintiff  for 
$603.30.  On  the  same  day,  the  plaintiff  vol- 
untarily remitted  all  of  said  amount  in  excess 
of  $666.50,  and  judgment  for  that  amount 
was  entered,  and  defendant  appeals. 

I.  The  defendant  complains  that  the  issues 
were  not  properly  stated  to  the  jury,  in  that 
the  court  did  not  direct  [180]  attention  to 
the  affirmative  matter  pleaded  in  defense,  to 
which  we  have  already  alluded,  to  the  effect 
that,  by  acquiescing  in  the  delivery  of  the 
box  to  Collins  and  the  selection  of  judges 
or  canvassers,  who  counted  the  same  without 
interference  or  suggestion  by  defendant, 
plaintiff  consented  to  that  manner 'of  ascer- 
taining the  majority  of  votes  cast  and  was 
bound  thereby. 

The  matter  so  pleaded  clearly  constituted 
no  defense  to  plaintiff's  action,  and  the  court 
did  not  err  in  omitting  to  mention  it  to  the 
jury.  Defendant  could  not  rid  himself  of  the 
obligation  assumed  in  organizing  the  contest 
and  obtaining  the  services  of  the  candidates 
by  putting  the  box  into  the  hands  of  a  third 
person  and  saying,  "Here  my  responsibility 
ceases.''  Much  less  could  he  thereafter  wink 
at  the  casting  of  large  blocks  of  votes  in  vio- 
lation of  the  rules  and  regulations  which  he 
himself  had  prescribed  for  the  contest,  and 
in  reliance  upon  which,  plaintiff  and  others 
had  performed  for  him  a  valuable  service. 
Neither  could  plaintiff^s  acquiescence  in  the 
selection  of  the  canvassers  and  the  delivery 
of  the  ballot  box  into  their  hands  deprive  her 
of  the  right  to  protest  the  counting  of  ballots 
which  show  their  invalidity  upon  their  face. 
The  affirmative  matter  pleaded  in  the  answer 
is  at  most  a  pleading  of  evidence,  and  not  the 
statement  of  a  defense. 

It  is  said,  however,  that  there  is  evidence^ 
that  plaintiff,  or  her  husband  as  her  repre- 
sentative, consented  that  the  dispute  should 


be  passed  upon  by  the  canvassers,  and  agreed 
to  submit  to  tneir  decision.  In  the  first  place, 
no  such  agreement  is  pleaded;  and  in  the 
second  place,  there  is  no  such  testimony  in 
the  record.  The  acquiescence  and  consent 
pleaded  in  the  answer  were  to  the  delivery  of 
the  ballot  box  and  contents  into  the  hands  of 
the  canvassers,  which  falls  far  short  of  a 
consent  to  the  counting  of  invalid  ballots. 
Again,  the  only  testimony  on  which  it  is 
[181]  claimed  a  consent  of  the  latter  kind 
was  given  is  as  follows:  One  of  the  can- 
vassers testifies  that  Smead  objected  to  the 
ten  ballots  because  they  did  not  show  any 
subscribers  to  the  paper,  but  that  such  objec- 
tion was  followed  by  a  statement  from  Smead 
"that  it  was  up  to  us  judges,  but  he  wanted 
to  tell  us  how  he  felt,  but  that  it  was  up  to 
us  to  do  as  we  saw  fit."  Another  of  the  can- 
vassers did  not  hear  any  protest.  The  third 
canvasser  was  not  a  witness  on  the  trial.  The 
statement  of  Smead  to  the  canvassers  that  the 
question  was  up  to  them  cannot  be  reasonably 
or  fairly  construed  to  mean  that  he  or  his 
wife  was  ready  to  submit  to  the  counting  of 
the  protested  ballots  should  the  canvassers  so 
decide,  and  it  was  insufficient  to  take  such 
question  to  the  jury  even  if  the  alleged  con- 
sent had  been  pleaded  as  a  defense.  As  can- 
vassers of  the  votes,  it  was,  of  course,  "up  to'* 
them  to  either  count  these  protested  ballots 
or  to  reject  them,  and  the  recognition  of  that 
fact  by  the  plaintiff  could  in  no  manner  estop 
her  from  disputing  the  result  if  she' believed 
she  had  good  ground  so  to  do. 

II.  Tlic  appellant  excepts  to  that  part  of 
the  charge  of  the  court  relating  to  the  issue 
of  conspiracy,  because  it  is  said  tha^  there 
was  no  evidence  of  conspiracy  before  the  jury. 
The  conspiracy  charged  in  this  case  is  in  the 
nature  of  a  wrongful  combination  or  agree- 
ment to  manipulate  the  result  of  the  voting 
by  admitting  to  the  ballot  box  ballots  not  ob- 
tained pursuant  to  the  rules  or  terms  of  the 
contest,  but  in  clear  violation  thereof;  and 
while  no  witness  undertakes  to  swear  to  per- 
sonal knowledge  of  such  agreement  or  com- 
bination, we  think  the  circumstantial  evi- 
dence sufficient  to  justify  that  inference  or 
conclusion,  and  the  court  did  not  err  in  in- 
structing the  jury  thereon.  To  say  nothing  of 
other  testimony,  the  fact  that  defendant  told 
Collins,  with  whom  he  left  the  ballot  box, 
that,  if  anyone  came  along  with  a  bunch  of 
money  to  put  in  the  ballot  box  for  some  can- 
didate, he  should  accept  it,  and  that  very  soon 
Cole  did  appear  with  [182]  $100  and  50,000 
votes  to  be  plumped  for  his  daughter,  and 
that  the  money  and  the  votes  were  accepted 
and  deposited  in  the  box,  is,  of  itself,  suffi- 
cient to  overcome  this  objection  which  conn- 
sel  have  raised. 

in.  It  is  also  suggested  that,  conspiracy 
having  been  alleged,  the  jury  should  have  been 
told  that,  if  proof  thereof  failed,  plaintiffs 
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action  could  not  be  sustained,  and  that,  in 
such  case,  the  verdict  should  be  for  the  de- 
fendant. 

This  does  not  state  the  correct  rule.  The 
plaintiffs  petition  alleges  facts  which,  if  true» 
constitute  a  contract  relation  with  the  de- 
fendant and  a  violation  of  such  contract  on 
his  part.  She  also  allies  a  conspiracy  and 
fraud,  by  which  she  says  defendant  has  sought 
to  deprive  her  of  the  fruits  of  her  contract 
with  him.  Now,  as  we  have  had  frequent 
occasion  to  suggest,  the  fact  that  a  plaintiff 
has  alleged  more  than  he  needs  to  state  to 
constitute  a  cause  of  action  does  not  put  upon 
him  the  burden  of  proving  everything  stated 
in  his  petition.  If  he  proves  alleged  facts 
which  do  constitute  a  cause  of  action,  it  is 
immaterial  how  many  other  allegations  are 
unsupported  by  evidence. 

IV.  The  trial  below  was  had  &%  Primghar, 
the  county  seat  of  the  county  in  which  the 
town  of  Sheldon  is  situated.  Plaintiff  put 
upon  the  stand  a  dealer  in  automobiles  doing 
business  at  Primghar,  who  was  permitted, 
over  defendant's  objection,  to  testify  to  the 
value  of  a  new  Ford  automobile  of  the  kind 
which  defendant  had  offered  as  a  prize  in  his 
popularity  contest.  This  ruling  was  excepted 
to  on  the  ground  that  a  dealer  in  Primghar 
could  not  be  presumed  to  know  the  value  of 
such  a  car  at  Sheldon.  The  point  thus  made 
is  without  merit.  Primghar  v.  Sheldon  are 
towns  in  the  same  county,  and  it  is  a  matter 
of  common  knowledge  that  the  market  value 
of  articles  ^tering  into  the  general  trade  and 
commerce  of  the  country  at  large  does  not 
vary  in  any  material  [183]  .degree,  as  between 
dealers  and  towns  in  the  same  general  neigh- 
borhood. Moreover,  it  is  also  a  matter  of 
common  observation  that  automobiles  are  of 
a  class  of  articles  which  are  quite  universally 
put  upon  the  market  through  agents  and 
dealers  appointed  by  the  manufacturers,  un- 
der a  system  by  which  the  market  price  is 
everywhere  substantially  the  same,  except  as 
it  is  varied  by  greater  or  smaller  freight 
charges.  The  testimony  was  competent,  and 
it  supports  the  verdict  in  that  respect. 

V.  Appellant  next  complains  that  the  court, 
having  used  the  words  "fraud"  and  "fraudu- 
lent" in  its  charge,  ought  to  have  defined 
them,  and  to  have  told  the  jury  what  facts 
must  be  found,  to  constitute  fraud. 

Ko  request  was  made  for  the  court  to  so 
charge  and,  as  the  instructions  upon .  this 
isue  were  correct,  so  far  as  given,  the  omis- 
sion was  not  erroneous.  Fraud  is  not  a  word 
of  such  technical  significance  as  to  require 
the  court,  in  every  case  where  it  is  used,  to 
define  it.  Some  reliance  may  be  placed  upon 
the  intelligence  of  the  average  juror. 

VI.  It  is  said  that  Instruction  No.  4,  re- 
lating to  the  allegation  of  conspiracy,  is  con- 


fusing and  misleading.  We  do  not  find  it 
open  to  that  criticism.  The  paragraph  may 
not  be  faultless  in  structure  or  expression, 
but  it  is  not  difficult  to  comprehend  the 
proposition  stated  by  the  court. 

Other  objections  to  the  court's  charges  were 
not  made  in  proper  time;  and  even  if  this 
were  not  the  case,  we  find  no  error  in  them. 

VII.  When  we  get  down  to  the  essential 
points  of  the  case,  there  is  little,  if  any,  room 
for  serious  difference  of  opinion.  The  defend- 
ant instituted  the  contest,  fixing  the  terms 
thereof  in  advance,  and  invited  plaintiff  and 
others  to  enter  it.  As  he  was  enlarging  his 
list  in  order  to  enable  him  to  compete  for 
the  county  printing,  it  must  be  presumed 
(indeed,  it  should  be  so  presumed  in  any 
[184]  event)  that  he  intended  that  the  sub- 
scriptions obtained  by  the  contestants  should 
be  subscriptions  made  in  good  faith.  The 
statute,  Code  Sec.  441  and  Supplement,  pro- 
vides that  the  list  which  shall  make  a  news- 
paper eligible  to  selection  as  an  ofiicial  paper 
shall  be  of  **boHa  fide  yearly  subscriptions;" 
and  it  has  been  decided  by  this  court  that  pa- 
pers or  subscriptions  given  away  by  the  pub- 
lisher, and  subscriptions  purchased  in  blocks 
or  quantities  by  some  individual  for  papers 
to  be  sent  to  a  list  of  persons  designated  by 
him.  as  a  mere  gift  or  advertising  scheme, 
are  not  bona  fide  subscriptions,  within  the 
meaning  of  the  law.  Ashton  v.  Stoy,  96  la. 
197,  64  N.  W.  804,  30  L.R.A.  584.  It  is  there 
said  that  "To  become  a  subscriber  to  a  news- 
paper includes  some  voluntary  act  on  the 
part  of  the  subscriber,  or  something  which 
is,  in  effect,  an  assent  by  him  to  the  use  of 
his  name  as  a  subscriber."  That  some  defi- 
nition of  this  nature  was  in  the  defendant's 
mind  in  announcing  the  contest  is  shown  by 
the  fact  that  he  there  limited  the  votes  to  be 
counted  to  those  earned  by  collections  upon 
subscriptions  either  new  or  renewals  or  upon 
past  due  accounts,  and  gave  notice  that  "no 
votes  can  be  bought  or  otherwise  secured." 
The  necessity  of  such  an  understanding  in 
advance  is  very  evident;  otherwise,  no  candi- 
date would  take  up  the  work,  unless  she  was 
prepared  and  willing  to  measure  the  length 
of  her  purse  with  those  of  her  competitors 
and  their  friends,  when  the  race  approached 
the  finish.  The  blank  ballots  prepared  and 
furnished  the  candidates  were  in  such  form 
that,  if  properly  filled,  each  would  show  the 
name  and  address  of  the  subscriber,  the 
amount  paid,  whether  for  new  subscription, 
for  renewal,  or  for  past  due  account,  the  num- 
ber of  votes  and  for  whom  cast.  A  ballot 
thus  prepared  carried  upon  its  face  prima 
facie  evidence  of  its  validity.  The  ten  pro- 
tested ballots  were  all  alike,  and  in  the  fol- 
lowing form: 
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"Ballot. 

Renewal    Amount  $ 

Arrears   Amount  $ 

[185]  "New Amount  $ 

"Total  Votes  6,000         Total  Amount  $10.00 

"Send  paper  to  

*  Address   .•.•••. 

"Votes  for  Grace  Cole." 

Omitting  the  unfilled  blanks,  the  ballot  is 
simply  "Total   Votes  5,000.     Total   Amount 
$10.00.     Votes  for  Grace  Cole,"  without  any 
showing  or  memorandum  of  any  kind  as  to 
the  account  upon  which  the  money  was  paid, 
or  the  identity,  name  or  address  of  any  sub- 
scriber to  whom  the  paper  was  to  be  sent,  or 
of  the  person  casting  the  vote.     If  this  was 
a  valid  ballot,  then  there  was  nothing  to  hin- 
der the  enthusiastic  supporters  of  the  can- 
didates from  voting  bank  bills  instead  of  the 
prescribed  ballots,  so  long  as  the  voter  pinned 
to  the  money  a  memorandum  of  the  name  o'f 
his  candidate.     Under  such  circumstances,  a 
contest  or  competitive  effort  to  enlarge  the 
bona  fide  subscription  list  of  a  newspaper,  a 
purpose  which  in  itself  is  entirely  legitimate, 
degenerates  into  a  mere  scramble,  in  which 
only  "money  talks,"  and  "everything  goes," 
as  long  as  the  supporters  of  the  candidates 
are  willing  to  demonstrate  their  loyalty  in 
terms  of  cash.    To  uphold  such  a  proceeding 
as  legitimate  is  to  say  that  candidates  enter- 
ing into  such  contest  in  good  faith,  and  giving 
to  it  weeks  or  months  of  effort  in  strict  ac- 
cordance with  the  offered  terms,  must  expect 
to  see  the  promised  compensation  carried  off 
by  any  person  who  may  appear  at  the  last 
moment  and  cast  the  necessary  amount  of 
money  into  the  balance.    Without  attempting 
to  discuss  the  moral  influence  and  tendency 
of  these  enterprises  as  they  appear  to  common 
observation,  we  shall  assume  that,  when  fair- 
ly conducted,  according  to  the  terms  and  con- 
ditions  announced   at  the  outset,   a   contest 
such  as  the  defendant  inaugurated  is  open  to 
no  legal  objection.    It  follows,  therefore,  that 
the  publisTier  offering  the  prize  and  the  can- 
didates entering  the  contest  assume  mutual 
obligations   and   duties  which    the   law   will 
recognize  and  enforce,  and  [186]  the  candi- 
date who,  when  the  ballot  is  closed,  is  shown 
to  have  earned  the  largest  vote  in  accordance 
with  the  rules  is  entitled  to  demand  and  re- 
ceive the  promised  reward.     It  is  made  the 
candidates'  duty  to  solicit  and  obtain  bona 
fide  subscriptions  and  collect  bona  fide  past 
due  accounts  and  none  other,  and  when  these 
are  duly  reported  and  accounted  for,  each  is 
entitled  to  demand  and  receive  credit  in  the 
specified  number  of  votes,  and  no  more.  There 
is  nothing  in  the  terms  of  the  offer  in  this 
case  by  which  the  defendant  could  empower 
or  authorize  the  canvassing  board  to  count 
and  give  eflfect  to  ballots  which  were  manifest- 
ly fnvalid.     The  only  mention  of  such  board 


in  the  published  announcement  was :    "At  the 
close   of    the    contest,    the   records   will  be 
checked   by   clerks   from  some  of   the  local 
banks,  and  a  verified  statement  will  be  pub- 
lished."   The  duty  of  such  board  or  committee 
was  purely  ministerial,  and  it  could  no  more 
permit  the  terms  of  the  ccmtest  to  be  ignored 
than  could  the  defendant  himself.    For  rea- 
sons already  stated,  the  ten  protested  ballots, 
aggregating  50,000  votes,  were  invalid,  and 
should  not  have  been  counted.    The  fact  that 
after  the  protest  had  been  made,  Cole  said 
that  he  had  a  list  of  subscribers  and  showed 
a  paper  which  he  was  was  the  list,  and  the 
fact,  if  it  be  a  fact,  that  he  then  or  thereafter 
furnished  such  list  to  defendant,  are  wholly 
immaterial.     If  the   ballots  iohen  oast,  or 
when  the  contest  tmw  dosed  and  the  voting 
ceased,  were  fatally  defecti/oe  or  iinwML,  the 
objection  thereto  oould  not  be  ou^red  by  any- 
thing done  or  offered  to  be  done  after  the  box 
was  opened  and  the  oountiny  begtm.    Indeed, 
even  if  the  alleged  list  of  names  had  accom- 
panied the  ballots,  and  they  were  not  of  sub- 
scribers in  any  proper  sense  of  the  word,  but 
simply  a  list  prepared   by  or  for  Cole,  of 
persons  to  whom  he  was  voluntarily  sending 
the  paper  at  his  own  expense,  then  such  bal- 
lots did  not  conform  to  the  terms  of  the  con- 
test and  should  have  been  excluded  from  the 
count  upon  the  objection  of  any  candidate. 
It  is  significant  that  Cole  himself  does  not 
testify  in  the  case,  nor  is  any  list  of  sub- 
scribers represented  by  his  payment  of  $100 
[187]  produced  or  offered  in  evidence  by  him 
OT  by  the  defendant. 

Without  going,  further  into  the  record,  it 
is  enough  to  say,  in  conclusion,  that  plaintiff 
made  a  case  for  the  jury,  and  the  verdict  finds 
abundant  support  in  the  record.  That  the 
questions  presented  are  practically  all  of  mat- 
ters of  fact  is  recognized  by  counsel,  who,  ex- 
cept upon  some  collateral  propositions,  have 
cited  no  authorities  for  our  consideration. 
Indeed,  the  law  applicable  to  the  issues  is  too 
familiar  and  elementary  to  justify  discussion. 
There  is  no  reversible  error  in  the  record 
shown,  and  the  judgment  of  the  district  court 
is 

Affirmed. 

Deemer,  C  J.,  Evans  and  Preston,  JJ^ 
concur.    * 

NOTE. 

Fraud  In  Votins  or  Ovesaine  CoBtett. 

It  is  held  in  the  reported  case  that  where 
one  organizes  a  popularity  or  voting  contest 
for  the  purpose  of  increasing  subscriptions  to 
his  newspaper  and  stipulates  in  his  offer  that 
candidates  will  be  credited  with  a  certain 
number  of  votes  on  collections  and  subscrip- 
tions, the  person  receiving  the  highest  num- 
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ber  of  votes  to  be  given  an  automobile,  the 
one  making  the  offer  is  bound  by  the  terms 
thereof,  and  must  carry  it  out  in  good  faith. 
It  is  therefore  held  to  be  fraudulent  for  him  to 
permit  a  contestant  to  cast  a  large  number 
of  votes  which  do  not  in  fact  represent  bona 
fide  subscriptions  or  collections,  and  the  per- 
son who  secures  the  largest  number  of  bona 
fide  subscriptions  in  reliance  on  the  terms  of 
the  offer  is  entitled  to  recover  the  amount 
represented  by  the  value  of  the  prize.  So  it 
was  held  in  Monroe  v.  Smith  (S.  D.)  165 
N.  W.  532,  wherein  a  similar  contest  was  con- 
ducted, that  such  contests  although  legitimate 
in  themselves  and  in  aid  of  honest  business 
must  be  honestly  conducted.  In  that  case 
an  action  was  brought  to  recover  money  ad- 
vanced by  the  plaintiff  on  the  representation 
of  the  defendant  that  the  former  would  lose 
the  contest  unless  he  paid  a  certain  sum  of 
money.  The  court  allowed  a  recovery  regard- 
less of  the  fact  that  the  plaintiff  knew  at  the 
time  he  paid  the  money  that  his  action  was 
clearly  a  fraud  on  all  honest  contestants. 

In  several  instances  the  courts  have  passed 
on  a  voting  contest  in  which  it  was  contem- 
plated by  the  promotors  that  fictitious  votes 
should  be  credited  from  time  to  time  for  the 
purpose  of  stimulating  interest.  Such  a  con- 
test is  held  to  be  fraudulent,  and  a  person 
who  is  privy  to  the  scheme  cannot  recover 
the  price  of  artides  to  be  used  as  prizes 
therein.  American  Mfg.  Go.  v.  Crescent  Drug 
Co.  113  Miss.  130,  73  So.  883,  L.R.A.1917D 
482;  American  Mfg.  Co.  v.  Crittenden  Record 
Press,  166  Ky.  648,  179  S.  W.  466.  See  also 
Boston  Piano,  etc.  Co.  v.  Seckinger  (Mich.) 
164  N.  W.  263.  In  American  Mfg.  Co.  ▼. 
Crittenden  Record  Press,  supra,  the  court,  in 
denying  recovery  on  notes  given  for  the  price 
of  an  automobile  to  be  used  as  a  prize  in  such 
a  fraudulent  contest,  said:  "We  regard  fur- 
ther discussion  of  the  plan  as  unnecessary. 
It  speaks  for  itself.  It  is  founded  on  deceit 
and  misrepresentations.  It  is  no  defense  to 
all  this  to  say  that  in  the  end  the  compli- 
mentary votes  are  equalized  and  the  contest- 
ants are  put  on  the  same  footing.  That  may 
be  true,  but  all  during  the  contest  they  have 
served  their  purpose  by  deceiving  the  contest- 
ants and  the  public  in  general.  We  do  not 
doubt  that  voting  contests  themselves  may  be 
fairly  planned  and  fairly  conducted;  but  a 
plan  like  this,  that  is  based  on  falsehood  and 
deceit,  and  operates  as  a  fraud,  not  only  on 
the  contestants  themselves,  but  on  the  public 
in  general,  who,  relying  on  the  misrepresen* 
tations,  are  led  to  oome  to  the  assistance  of 
their  friends  and  spend  money  unnecessarily 
in  their  behalf,  should  not  receive  the  sanc- 
tion of  the  courts,  and  any  contract  based  on 
such  a  fraudulent  scheme  is  in  violation  of 
good  morals,  inconsistent  with  honest  pur- 
poses, against  public  policy,  and  will  not  be 


countenanced  by  the  law,  or  b^  the  tribunals 
which  administer  the  law.  From  such  a  foun- 
dation no  cause  of  action  can  arise.  Courts 
will  not  authorize  a  recovery  by  either  par- 
ticipant nor  will  they  restore  to  either  any- 
thing that  he  may  have  paid  to  the  other. 
The  parties  will  be  left  exactly  where  they 
have  placed  themselves." 

But  mere  knowledge  on  the  part  of  the 
seller  of  an  article  that  it  will  be  used  as  a 
prize  in  a  popularity  contest  will  not  preclude 
him  from  recovering  the  value  thereof,  though 
the  contest  is  illegal.  Watkins  v.  Curry,  103 
Ark.  414,  147  S.  W.  43,  40  L.RA.(N.S.)  967. 

In  Millsaps  v.  Urban,  116  Ark.  90,  171 
S.  W.  1198,  a  popularity  contest  was  involved, 
and  while  the  question  of  fraud  was  not  di- 
rectly passed  on  by  this  court,  the  case  seems 
to  have  been  tried  in  the  lower  court  on  the 
theory  that  the  defendant  conspired  to  de- 
fraud the  plaintiff  contestant  out  of  the  prom- 
ised reward.  In  affirming  the  judgment  of 
the  lower  court  which  awarded  the  plaintiff 
damages  for  the  value  of  the  prize,  it  was 
said  that  "fairness  required  that  the  same 
terms  be  prescribed  for  all  contestants,  and 
that  the  contest  be  carried  out  upon  the  terms 
which  induced  persons  to  become  contestants, 
and  that  no  changes  should  thereafter  be 
made  to  which  the  contestants  themselves  did 
not  assent."  Accordingly  the  following  in- 
struction given  at  the  plaintiff's  request  was 
held  to  be  proper:  "If  the  jury  find  from  the 
evidence  that  the  plaintiff  entered  into  an 
oral  contract  or  agreement  with  the  defend- 
ant to  work  to  secure  votes  in  the  contest 
for  an  automobile,  with  the  understanding 
that,  if  she  secured  the  highest  number  of 
legal  votes,  that  she  was  to  receive  said  auto- 
mobile, and  further  find  that  the  plaintiff 
fully  complied  with  all  the  conditions  on  her 
part  to  be  performed,  and  secured  the  highest 
number  of  legal  votes,  but  that  the  defendant 
breached  the  contract  between  the  plaintiff 
and  defendant,  and  on  account  of  said  breach 
the  plaintiff  was  not  declared  the  winner  of 
said  contest,  and  failed  to  secure  said  auto- 
mobile, you  will  find  for  the  plaintiff  for  the 
value  of  the  said  automobile,  as  shown  by  the 
testimony." 

In  Baldwin  v.  Moser  (la.)  123  N.  W.  989, 
it  appeared  that  the  defendant  was  induced 
to  purchase  pianos  under  an  arrangement  by 
which  he  was  to  conduct  a  "word"  contest 
awarding  a  piano  as  a  prize  to  the  winner  of 
the  contest  and  certificates  were  to  be  given 
to  other  contestants  for  the  prize,  entitling 
them  to  credit  in  various  specified  sums  to  be 
fixed  by  the  defendant  on  pianos  which  they 
should  purchase  from  him.  The  court  in  hold- 
ing that  he  was  liable  for  the  purchase  price, 
said:  "It  may  be  conceded  that  the  scheme 
of  issuing  certificates,  good  for  specified  sums 
in  the  purchase  of  pianos  from  defendant. 
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was  a  mere  dodge  to  attract  the  further  at- 
tention of  the  persons  to  whom  such  certifi- 
cates were  issued.  But  the  scheme  did  not 
involve  any  fraud  on  such  persons,  for  it 
does  not  appear  that  they  were  to  be  deceived 
or  misled  as  to  the  price  at  which  the  pianos 
were  held  for  sale.  They  could  buy  at  those 
prices,  with  the  reduction  announced  in  their 
certificates,  if  they  saw  fit.  A  transaction 
should  not  be  held  by  the  court  to  be  void 
on  the  grounds  of  public  policy,  so  as  to 
relieve  a  party  from  the  obligation  to  pay  a 
debt  which  he  has  voluntarily  contracted, 
unless  the  transaction  clearly  appears  to  the 
court  to  be  prejudicial  to  the  public  interest." 
The  question  whether  a  voting  contest  con- 
stitutes a  lottery  is  discussed  in  the  note  to 
Ck>m.  V.  Jenkins,  Ann.  Cas.  1915B  170.  As 
to  whether  a  guessing  contest  or  competition 
is  a  lottery,  see  the  note  to  Waite  v.  Press 
Pub.  Assoc  12  Ann.  Gas.  819. 
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Mortsases  —  Absol«te  ]>eed  as  Movt« 
erase  —  Failure  of  Grantor  to  Assert 
Rights. 

If,  on  the  face  of  a  deed  and  contract  con- 
cerning mining  properties,  the  transaction 
clearly  amounts  to  a  mortgage  of  the  prop- 
erties, the  mortgagee  gets  no  title  by  failure 
of  the  mortgagor  to  assert  his  rights  in  the 
property  as  such,  because  once  a  mortgage 
always  a  mortgage. 

Nature  of  Traasaetion  —  Presamption* 

Where  the  owners  of  mining  property  ex- 
ecute a  deed  conveying  separate  lodes  and 
mill  sites,  and  the  grantee  and  his  wife  ex- 
ecute a  contract,  agreeing  to  reconvey  on 
payment  only  ten  lodes  and  mill  sites^  com- 
prised in  a  particular  group,  containing  no 
reference  to  a  loan,  no  mention  of  any  in- 
debtedness, and  no  engagement  by  the  ^ant- 
ors  to  pay  or  do  anything,  the  transaction  is 
prima  facie  a  sale  to  the  grantee,  with  an  op- 
tion to  the  grantors  to  repurchase. 

Bnrdea  ef  Proof. 

One  claiming  that  a  deed  was  intended  as 
a  mortgage  has  the  burden  of  proof  where 
resort  to  extrinsic  evidence  is  necessary. 

Effoot  of  Iiaohea. 

Defendant,  who  sold  mining  property,  the 
buyer  and  his  wife  executing  a  contract  to 
reconvey  part  of  the  property,  so  that  prima 
facie  the  transaction  was  a  sale  with  option 


to  repurchase,  ia  barred  by  laches  from  con- 
tending that  the  transaction  was  intended 
as  a  mortgage,  a  conclusion  to  reach  which 
extrinsic  evidence  was  necessair,  he  having 
stood  idly  by  for  more  than  thirteen  years 
while  his  grantee  treated  the  property  as  his 
own,  spent  money  upon  it,  paid  taxes  and 
died,  while  his  executors  operated  tlie  prop- 
erty, improved  it,  and  paid  taxes,  and  while 
it  passed  through  probate  proceedings  and 
was  formally  distributed. 

[See  note  at  end  of  this  case.] 


That  a  grantor  claiming  his  deed  was  a 
mortgage  delayed  in  asserting  hit  rights 
against  his  grantee  and  the  latter*s  executor 
and  heirs  on  account  of  lack  of  funds,  be- 
cause he  "didn't  want  to  start  anything*'  un- 
til satisfied  of  his  ability  "to  go  through 
with  it,"  is  not  an  excuse  for  the  mortgagor's 
laches  in  delaying  to  contend  that  the  tnns- 
action  involved  was  a  mortgage. 

[See  note  at  end  of  this  case.] 

Verdicts  and  FindinKs  —  Heeeaeity  of 
Findins  "-  Issue  Ezclnded  by  Iiaehes. 

Where  defendant  is  barred  bv  his  laches 
from  raising  the  question  whether  the  trans- 
action in  suit  was  a  mortgage  or  not,  the  trial 
court  is  justified  in  failing  specifically  to  find 
on  the  subject. 

Appeal  from  District  Court,  Madison 
county:     PoiNDSXTEB,  Judge. 

Action  by  Mary  E.  Elling  et  al.,  plaintiffs, 
against  Benjamin  J.  Fine,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Atvimmsd. 

Walsh,  Nolan  d  jSTooUon,  8.  V.  Stewart  sod 
George  R.  Allen  for  appellant. 

Hart  man  d  Hartman^  M.  M,  Du/ncan  and 
L.  O,  Evans  for  respondents. 

[4a4]  Sanneb,  J.—In  this  case  it  is  ad- 
mitted by  the  pleadings,  established  by  no- 
contradicted  evidence,  or  found  by  the  court: 
That  the  defendant,  B.  J.  Fine  (the  appelUiot 
here),  and  one  J.  H.  Pankey  were,  on  Jan- 
uary 28,  1895,  indebted  to  Henry  Elling  in 
the  sum  of  $93,494.62,  all  incurred  in  the 
purchase,  maintenance  and  operation  of  cer- 
tain mining  properties  situate  in  Madison 
county,  among  them  ten  unpatented  claims 
and  mill  sites,  referred  to  as  the  "Easton 
group,"  which  are  the  subject  of  the  present 
controversy.  On  that  day  Fine  and  Pankey 
executed,  and  a  few  days  later  delivered  to 
Elling,  an  instrument,  in  form  a  deed  ab- 
solute, conveying  the  properties  so  owned  bj 
them  to  him.  At  the  same  time  and  as  part 
of  the  same  transaction  Elling  (his  wife 
joining)  entered  into  a  written  agreement 
with  Fine  and  Pankey*  whicli  agreement 
recited  the  execution  of  said  deed  and  the 
desire  of  Fine  and  Pankey  to  have  "the 
privilege  of  repurchasing"  the  Easton  groups 
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and  provided  that  Elling  would  ''resell  and 
reconvey"  the  same  to  Fine  and  Pankey  if 
they  should  o&  or  before  F^ruary  1,  1899, 
pay  or  cause- to  be  paid  to  Elling  "the  sum 
of  $93,494.02,  together  with  interest  thereon 
...  at  the  rate  of  10  per  cent  per 
annum,  and  the  necessary,  proper  and  legit- 
imate expenses  of  operating,  preserving  and 
maintaining  the  title  and  right  to  the  poB- 
session  of  said  property,  .  .  .  with  in- 
terest on  such  amounts  at  the  same  rate.*' 
Other  stipulations  of  this  agreement  are 
these:  That  [465]  Elliag,  if  he  worked  the 
property,  must  do  so  "in  miner-like  fashion 
and  in  a  manner  conducive  to  the  best  in- 
terests of  all  the  parties  to  the  contract;  " 
that  any  profits  derived  from  such  operations 
"shall  be  credited"  on  the  sum  fixed  as  the 
repurchase  price  (ih«.,  $93,494.62) ;  that  the 
costs  of  improvement  and  operation  "shall  be 
a  charge  against  the  property  and  shall  bear 
interest  at  the  rate  of  10  per  cent  per  annum" 
that  Elling  "shall  keep  a  just,  true  and  ac- 
curate accounf  of  his  receipts  from  and 
expenditures  on  behalf  of  the  property;  that 
"either  party  to  this  contract  may  negotiate 
a  sale"  of  the  property,  "but  no  sale  can  be 
made  by  either  .  .  •  without  the  consent 
of  the  other  party  in  writing:  "  that  if  Elling 
"shall  negotiate  a  sale  ...  he  shall  re- 
ceive one-third  ...  of  the  proceeds  over 
and  above  the  sum  of  $93,494.62,  with  in- 
terest^ .  .  .  costs,  and  expenditures,"  but 
if  Fine  and  Pankey  should  negotiate  a  sale, 
Elling  "is  to  receive  nothing"  over  and  above 
said  sum,  with  interest,  costs  and  expenses; 
that  Elling  must  maintain  and  defend  the 
title  and  possession  of  said  property  against 
all  persons  and  protect  it  from  waste  or 
destruction;  and  that  Fine  and  Pankey,  or 
either  of  them,  shall  have  the  right  "at  any 
time  and  at  all  reasonable  times  to  enter 
upon  the  premises  for  the  purposes  of  ex- 
amination and  inspection."  Elling  went  into 
possession  immediately,  and  from  that  time 
remained  in  the  sole  and  exclusive  possession 
of  the  property,  working  and  developing  it 
until  his  death  in  November,  1900.  There- 
after the  executors  of  his  will  continued  to 
possess,  operate  and  develop  the  property,  un- 
til by  decree  of  the  district  court  of  Madison 
county  it  was  formally  distributed  to  the 
plaintiffs  as  heirs  at  law  and  devisees  of 
Henry  Elling,  since  which  time  the  plaintiffs 
have  possessed,  operated  and  developed  the 
same.  During  the  period  elapsing  since  Jan- 
uary 28,  1895,  said  Henry  Elling,  his  exec- 
utors, and  these  plaintiffs  have  paid  all  taxes 
levied  against  said  property,  have  made  large 
expenditures  in  mining,  developing  and  im- 
proving the  same,  such  expenditures  over 
and  above  all  receipts  derived  therefrom 
amounting  in  1899  [486]  to  $52,627.93, 
which,  with  the  purchase  price,  made  a  total 
Ann.  Cas.  1918C.— 48. 


of  $146,122.55,  and  all  this  without  account- 
ing U*  anyone.  Meanwhile,  and  on  February 
21,  1896,  there  was  issued  to  Henry  EUing, 
and  on  March  23,  1896,  by  him  recorded,  a 
patent  from  the  United  States  granting  the 
Easton  group  in  fee  simple  to  him.  The 
value  of  this  property  was  always  speculative 
and  fluctuating  in  character,  never  demon-, 
strably  greater  than  $93,494.62.  With  full 
knowledge  of  all  that  had  been  or  was  being 
done.  Fine  and  Pankey  stood  by  demanding 
no  accounting,  questioning  no  act,  offering  no 
repayment,  nor,  save  some  verbal  declarations 
to  strangers  made  by  Fine  shortly  before  the 
plaintiffs  brought  this  suit  in  February,  1913, 
had  he  or  Pankey  asserted  any  claim  to  the 
property,  and  Pankey  does  not  now  assert 
any  such  claim.  Fine's  contention,  as  set 
forth  in  his  counterclaim,  is  that  the  trans- 
action whereby  Elling  became  possessed  of 
the  property  in  question  was  intended  as 
security  for  the  repayment  of  the  indebted- 
ness then  due  from  Fine  and  Pankey  as  above 
mentioned,  and  that  said  transaction  there- 
fore amounts  to  a  mortgage,  from  which 
he  ought  now  to  be  permitted  to  redeem 
by  paying  such  sum  as  may,  after  account- 
ing by  the  plaintiffs,  be  found  to  be  still 
due.  The  trial  court,  though  requested 
by  both  sides  to  find  upon  this  contention, 
failed  to  do  so  specifically,  but  held  that 
Fine  is  barred  by  laches  from  making 
this  claim  or  asserting  any  right  to  or  in- 
terest in  the  property,  and  also  that  his 
'^cause  of  action  set  up  in  his  counterclaim 
herein  is  barred  by  the  provisions  of  the 
statute  of  limitations  of  this  state."  As  the 
result  plaintiffs  were  adjudged  to  be  the 
absolute  owners  of  the  property  and  their 
title  to  the  same  was  quieted  as  against  Fine. 
Hence  these  appeals. 

We  may  premise  at  the  outset  that,  if  upon 
the  face  of  the  instruments  the  transaction, 
madjB  up  of  the  deed  and  contract,  clearly 
amounts  to  a  mortgage,  the  judgment  is 
wrong;  for,  "once  a  mortgage  always  a  mort- 
gage," plaintiffs  had  no  title,  and  could  get 
none  by  the  failure  of  Fine  to  assert  what 
was  obvious  on  an  inspection  of  the  record. 
But  such  is  not,  [467]  upon  its  face,  the 
effect  of  the  transaction.  The  deed  is  ab- 
solute and  conveys  twenty- seven  separate 
lodes  and  mill  sites.  The  contract  bears  date 
two  days  later  than  the  deed,  and  EUing's 
wife  joined  in  its  execution.  Of  the  twenty- 
seven  lodes  and  mill  sites  it  covers  and  agrees 
to  reconvey  only  the  ten  comprised  in  the 
so-called  Easton  group.  It  contains  no  ref- 
erence to  a  loan,  no  mention  of  any  indebted- 
ness, no  engagement  by  Fine  and  Pankey  to 
pay  or  do  anything;  although  some  of  its 
provisions,  such  as  those  mentioned  above, 
are  remarkable,  they  are  not  necessarily  in- 
consistent with  its  expressed  purpose  to  con- 
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fer  upon  Fine  and  Pankey  an  option  to 
repurchase  property  theretofore  conyeyed  by 
them  absolutely  to  EUing.  Prima  facie  the 
transaction  was  a  sale  to  Elling  with  an 
option  to  Fine  and  Pankey  to  repurchase. 
(Gassert  v.  Bogk,  7  Mont.  685,  1  L.R.A.  240, 
19  Pac.  281.)  To  reach  the  conclusion  that 
it  was  intended  as  a  mortgage,  resort  to  ex- 
trinsic evidence  was  necessary.  This  means 
that  the  burden  was  upon  Fine  (Gassert  v. 
Bogk,  supra;  Riley  v.  Blacker,  51  Mont.  364, 
152  Pac.  758),  and  that  he  could  be  barred 
by  laches  from  making  the  contention  (Riley 
V.  Blacker,  supra;  Harrington  v.  Butte  etc. 
Copper  Co.  62  Mont.  263,  279,  167  Pac.  181; 
27  Cyc.  231). 

The  trial  court  held  that  he  was  so  barrefl, 
and  we  can  see  no  reason  for  denying  this 
conclusion.  The  time  within  which  it  became 
the  duty  of  Fine  to  challenge  the  apparent 
effect  of  the  transaction  commenced  to  run 
on  February  1,  1899,  when  the  option  con- 
tract expired,  and  he  became  charged  with 
the  knowledge  that  Elling  might  thereafter 
treat  the  property  as  unaffected  by  any  claim. 
From  that  time  until  the  heirs  of  Elling  com- 
menced this  suit  more  than  thirteen  years 
elapsed,  during  which  Fine  stood  idly  by 
while  Elling  treated  the  property  as  his  own, 
spent  money  upon  it,  paid  the  taxes,  and 
died;  while  the  executors  of  Elling's  will 
operated  the  property,  spent  money  for  its 
improvement  and  paid  the  taxes  upon  it; 
while  the  property  passed  through  probate 
proceedings  and  was  by  decree  formally 
distributed  to  Filing's  heirs,  and  while  they, 
as  [488]  such  heirs,  have  operated  the  prop- 
erty and  paid  the  taxes  on  it  ever  since.  Riley 
v.  Blacker,  supra,  presented  a  similar  situa- 
tion, concerning  which  we  said :  "Laches,  con- 
sidered as  a  bar  independent  of  the  statute 
of  limitations,  is  a  concept  of  equity;  it 
means  negligence  in  the  assertion  of  a  right; 
it  is  the  practical  application  of  the  maxim, 
'Equity  aids  only  the  vigilant;  '  and  it  exists 
when  there  has  been  unexplained  delay  of 
such  duration  or  character  as  to  render  the 
enforcement  of  the  asserted  right  inequitable. 
Therefore  has  it  often  been  held  by  this 
court  that:  While  a  mere  delay  short  of  the 
period  of  the  statute  of  limitations  does  not 
of  itself  raise  the  presumption  of  laches 
(Wright  V.  Brooks,  47  Mont.  99,  130  Pac. 
968;  Parchen  v.  Chessman,  49  Mont.  326, 
Ann.  Gas.  1916A  681,  142  Pac.  631,  146  Pac 
469;  Brandy  r.  Canby,  60  Mont.  464,  148  Pac. 
316),  yet  'good  faith  and  reasonable  diligence 
only  can  call  into  activity  the  powers  of  a 
court  of  .equity,  and,  independently  of  the 
period  fixed  by  the  statute  of  limitations, 
stale  demands  will  not  be  entertained  or  ro* 
lief  granted  to  one  who  has  slept  upon  his 
rights.  Considerations  of  public  policy  and 
the   difficulty   of   doing   justice   between    the 


parties  are  sufficient  to  warrant  a  court  of 
equity  in  refusing  to  institute  an  investiga- 
tion where  the  Inpse  of  time  in  the  assertion 
of  the  claim  is  such  as  to  show  inexcnsable 
neglect  on  the  part  of  the  plaintiff,  no  matter 
how  apparently  just  his  claim  may  be;  and 
this  is  particularly  so  where  the  relations  of 
the  parties  may  have  been  materially  altered 
in  the  meantime.'  (Kavanaugh  v.  Flavin,  33 
Mont.  133,  88  Pac.  764;  Streicher  v.  Murray, 
36  Mont.  46,  92  Pac.  36;  Brundy  r.  Canby, 
supra.)  What  constitutes  a  material  change 
of  condition  has  been  the  subject  of  much 
judicial  discussion  and  eome  judicial  dissen- 
sion; but,  whatever  doubt  there  may  be  as 
to  other  circumstances,  it  never  has  been 
questioned,  to  our  knowledge,  that  the  death 
of  one  of  the  parties  to  the  transaction  is 
such  a  change."  To  the  same  effect,  see  16 
Cyc.  163,  164,  and  cases  cited. 

[489]  The  only  explanation  Fine  offers  for 
his  delay  is  lack  of  funds;  he  didn't  want  to 
''start  anything"  until  satisfied  of  his  ability 
"to  go  through  with  it."  However  appro- 
priate this  stand  may  be,  considered  as 
business  strategy,  it  has  no  virtue  in  the 
field  of  equity  where  Fabian  tactics  are 
always  dangerous.  Especially  futile  nust  it 
be  to  avoid  the  effect  of  inaction  so  prolonged 
as  here,  when  there  were  things  he  could  have 
done — such  as  to  proclaim  his  position,  to 
demand  an  accounting,  to  protest  against 
expenditures  he  now  seems  to  question— 
which  required  no  outlay  whatever.  Under 
the  circumstances  here  shown,  lack  of  fnnds 
is  no  excuse  (16  Cyc.  169,  and  cases  cited; 
Leggett  y.  Standard  Oil  Co.  149  U.  S.  287, 
87  U.  S.  (L.  ed.)  737, 18  S.  Ct.  902;  Hay  ward 
V.  National  Bank,  96  U.  8.  611,  24  U.  S.  (L. 
ed.)  866;  Carter  v.  Chattanooga  (Tenn.)  48 
8.  W.  117 ;  Bower  v.  Stein,  177  Fed.  673, 101 
C.  C.  A.  299),  and  the  court  was  clearly 
right  in  applying  the  doctrine  of  laches 
(Riley  v.  Blacker,  supra;  Maher  v.  Farvrell. 
97  111.  66;  Schradski  v.  Albright,  93  Mo.  42, 
6  8.  W.  807;  Turner  v.  Littlefield,  46  III 
App.  169;  Broaddus  v.  Potts,  140  Ky.  583, 
131  8.  W.  510 ;  Elliott  r.  Buhce,  10  Gal  App. 
741,  103  Pac.  897;  Goree  v.  Clements,  94 
Ala.  337,  10  So.  906;  Chapman  v.  California 
Bank,  97  Cal.  166,  31  Pac.  896;  Mellish  ▼. 
Robertson,  26  Vt.  603;  Barter  v.  TVohig. 
168  U.  S.  448,  39  U.  S.  (L.  ed.)  1049,  15  S. 
Ct.  883;  Baird  v.  Baird,  48  Colo.  506,  lH 
Pac.  79 ;  Fitch  v.  Miller,  200  111.  170,  66  >'. 
E.  660;  Landrum  v.  Union  Bank,  03  Mo.  48). 

If,  then,  Fine  was  barred  by  his  laches 
from,  raising  the  question  of  mortgage  or  no 
mortgage,  the  court  below  was  justified  in 
failing  to  specifically  find  upon  the  subject; 
indeed,  such  a  finding  would  have  been  a 
pure  gratuity.  We  may  remark,  however, 
that  if,  as  respondents  insist  with  some  rea- 
son, a  fair  inference  from  the  language  of 
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the  findings  made  is  that  the  transaction  was 
in  fact  what  it  appears  to  be,  me.f  a  deed 
abeolute  with  an  option  to  repurchase,  we 
ehould  not  be  inclined  to  disturb  that  con- 
clusion, because  we  cannot  say  from  a  care- 
ful [490]  reading  of  this  record  that  the 
evidence  clearly  preponderates  against  it. 

Appellant  assails  with  much  force  the  find- 
ing  that  Fine's  cause  of  action  as  set  forth 
in  his  counterclaim  "is  barred  by  the  proyi- 
sions  of  the  statute  of  limitations  of  this 
state."  This  finding  is  rather  vague,  since 
it  does  not  indicate  what  provisions  of  the 
statute  of  limitations  are  held  to  be  a  bar, 
and  it  may  be  that  appellant's  criticisms  are 
sound;  but  if  the  appellant  is  barred  by 
laches,  and  that  conclusion  is  sufficient,  as  it 
clearly  is,  to  sustain  the  judgment,  the  ques- 
tion of  limitations  becomes  of  no  importance. 

The  other  matters  assigned  as  error  could 
not  command  a  reversal,  and  therefore  will 
not  be  further  considered. 

The  judgment  and  order  appealed  from  are 
aflSrmed. 

Affirmed. 

Brantly,  C.  J.,  and  Holioway,  J.,  concur. 


NOTE. 

dfeet  of  Lapse  of  Time   on  Risl&t  to 
Have  Deed  Deelared  MovtKaso. 

Introductory,    755. 
Independently  of  Statute,  755. 
Under  Statute  of  Limitations,    756. 


Introductory, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  the  effect  of  lapse  of 
time  on  the  right  to  have  a  deed  declared  to 
be  a  mortgage.  The  earlier  cases  on  this 
subject  are  collected  in  the  note  to  Leland  v. 
Morrison,  Ann.  Cas.  1914B  349. 

Independently  of  Statute. 

An  action  to  have  an  abeolute  deed  declared 
to  be  a  mortgage  being  governed  by  the  rules 
and  principles  of  equity,  the  equitable  defense 
of  laches  or  stale  demands  is  applicable  there- 
to. Riley  v.  Blacker,  51  Mont.  364,  152  Pac. 
758.     And  see  the  reported  case. 

However,  there  is  no  fixed  rule  by  which 
to  determine  when  laches  will  constitute  a 
defense,  each  case  when  it  arises  being  de- 
termined according  to  its  own  peculiar  cir- 
cumstances. Thus  in  Biley  v.  Blacker,  supra, 
it  was  held  that  a  delay  of  four  years  barred 
the  grantor  from  relief  under  the  circum- 
stances of  that  case,  which  were  stated  as 
follows:     "We  have  a  deed  of  warranty,  ab- 


solute on  its  face  and  acknowledging  the 
receipt  of  $1,200  as  consideration,  the  effect 
of  which  is  sought  to  be  destroyed  by  these 
circumstances:  That  the  property  was  in 
fact  worth  $1,500;  that  the  consideration 
was  in  fact  a  loan  of  $350,  for  which  no  note 
or  other  evidence  of  indebtedness  "was  given, 
to  be  repaid  within  one  year;  that  there  was 
an  imderstanding,  entirely  oral,  by  virtue  of 
which  the  deed  was  to  operate,  not  as  a  con- 
veyance, but  as  a  mortgage  to  secure  the 
repayment  of  the  loan;  that  for  a  year  and 
six  months  after  the  deed  was  issued  the 
plaintiff  stood  by,  making  no  demands,  assert- 
ing no  claims,  tendering  no  repayment,  while 
his  grantee  paid  the  taxes,  collected  the  rents, 
and  died ;  that  for  nearly  eight  months  longer 
be  stood  by,  making  no  demands,  asserting  no 
claims,  while  the  property  was  administered 
as  part  of  his  grantee^s  estate,  while  the 
administrator  paid  the  taxes  thereon  and 
caused  extensive  repairs  to  be  made,  until, 
by  decree  of  distribution,  the  title  became 
formally  vested  in  the  defendants;  that  for 
another  year  and  a  half  he  stood  by,  making 
no  objection,  assexting  no  claim,  while  the 
defendants,  as  distributees  under  said  decree, 
enjoyed  the  property,  paid  the  taxes,  collected 
the  rents,  and  while,  in  his  presence,  the 
interest  of  Anderson  Blacker  was  sold  at  pub- 
lic vendue  to  the  Capital  City  Brewing  Com- 
pany by  the  sheriff;  and  the  record  is  barren 
of  explanation  oi  excuse  for  the  silence  of 
plaintiff  or  for  his  delay  in  bringing  his  suit." 
It  was  further  held  in  that  ease  that  a 
statute  giving  a  person  who  has  an  interest 
in  property  subject  to  a  mortgage  the  right 
to  redeem  at  any  time  before  foreclosure, 
was  not  applicable  to  an  action  to  have  a 
deed  declared  to  be  a  mortgage  and  to  re- 
deem therefrom.  The  court  said  on  that 
point:  "The  respondent  insists,  however, 
that  laches  in  a  matter  of  this  kind  is  out 
of  the  question,  because  of  the  provisions  of 
section  5723,  Revised  Codes.  Grogan  v. 
Valley  Trading  Co.  30  Mont.  229,  76  Pac. 
211,  and  some  other  authorities,  are  cited  in 
support  of  this  contention.  Section  5723  pro- 
vides that  'every  person  having  an  interest 
in  property  subject  to  a  lien  has  a  right  to 
redeem  it  from  the  lien,  at  any  time  after 
the  claim  is  due,  and  before  his  right  of 
redemption  is  foreclosed; '  and  the  decisions 
above  referred  to  are  authority  for  the  prop^ 
osition  that  in  the  case  of  a  confessed  or 
ascertained  mortgage  the  statutory  provisicm 
must  be  applied.  But  this  has  nothing  to 
do  with  the  inquiry,  upon  oral  evidence — 
peculiarly  within  equitable  cognizance — 
whether  the  transaction  was  or  was  not  a 
mortgage.  In  the  very  citation  of  counsel 
from  Jones  on  Mortgages,  fifth  edition,  sec. 
330,  we  are  informed  that  delav  in  such  a 
case  as  this  has  4ts  bearing  on  the  primary 
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question  of  mortgage  or  no  mortgage.'  This 
ia  necessarily  so,  for  the  principle  embodied 
in  the  doctrine  of  laches  'operates  throughout 
the  entire  remedial  portion  of  equity  juris- 
prudenoe/  {1  Pomeroy  £q.  Jur.  [8d  ed.]  § 
418.)" 

On  the  other  hand  in  Wright  v.  Butler,  186 
Ala.  251,  66  So.  136,  it  was  held  that  n  delay 
of  more  than  two  years  did  not  constitute 
laches  under  the  circumstances  of  that  case, 
the  court  setting  out  the  facts  and  its  lulings 
as  follows:  "The  grantors  ever  acted  under 
the  firm  conviction  that  the  instrument,  what- 
ever its  form,  was  in  fact  a  mere  security  for 
a  debt.  This  is  conclusively  shown  by  the 
fact  that  they  always  spoke  of  it  and  treated 
it  as  their  land  and  home,  and  assessed  it 
and  paid  the  taxes  thereon  for  sixteen  years 
after  the  instrument  was  executed.  It  is 
true  they  executed  rent  notes  and  paid  rents 
to  the  grantees,  but  this  is  explained  by  the 
fact  that  they  thought  this  to  be  paid  as 
interest  on  the  principal.  It  is  also  true 
that  complainants  waited  several  years  to  file 
the  bill,  after  knowing  that  the  instrument 
was  in  form  a  deed;  but  it  also  appears  that 
the  grantees  encouraged  the  delay  by  prom- 
ising to  let  the  grantors  pay  off  the  debt  and 
have  the  land  back.  While  there  is  some  dis- 
pute in  the  evidence  as  to  this  latter  fact,  yet 
the  whole  evidence  satisfies  us  that  the 
grantors  were  led  into  the  honest  belief  of 
the  promise  by  the  conduct,  words,  and  ac- 
tions of  the  grantees,  and  in  this  way  an 
excuse  is  shown  for  the  delay  of  more  than 
two  years  in  the  filing  of  this  bill." 

Likewise  in  Clark  v.  Shoesmith,  01  Kan. 
797,  139  Pac.  426,  it  was  held  that  a  delay  of 
twelve  years  did  not  under  the  facts  in  tiiat 
case  constitute  such  laches  as  to  bar  the 
grantor  from  relief.  In  that  case  it  ap- 
peared that  under  an  oral  agreement  the 
proceeds  of  the  land  conveyed  were  applied 
to  the  payment  of  the  debt,  which  together 
with  a  payment  made,  more  than  canceled  the 
debt,  and  that  a  reconveyance  had  been  re- 
peatedly requested  by  the  grantor  and  prom- 
ised by  the  grantee  but  none  had  been  made, 
and  that  the  grantee  about  a  year  before  the 
bringing  of  the  action  had  died  leaving  the 
property  by  will  to  various  persons  in  another 
state.  It  was  insisted  that  the  facts  showed 
laches  on  the  part  of  the  grantor,  but  answer- 
ing that  contention  the  court  said:  "This 
is  an  equitable  defense,  which  means  that  for 
the  plaintiff  to  proceed  at  so  late  a  date 
would  be  inequitable  to  the  defendant,  unfair 
or  unjust.  But  how  could  the  testator  in 
this  case,  if  living,  argue  that  having  repeat- 
edly promised  his  brother-in-law  to  reconvey 
he  should  not  be  compelled  to  do  so  now; 
and  of  course  the  defendants,  claiming  under 
him,  stand  in  his  shoes.  If,  as  alleged,  the 
requests  for  and  promises  of  a  reconveyance 


were  made  over  and  over  again  each  operated 
as  a  notioe  or  reminder  to  the  testator  that 
the  plaintiff  was  claiming  the  right  to  a  re- 
conveyance— the  legal  title." 

Similarly  in  NiehAua  v.  Shetter,  78  Ore. 
447,  163  Pac.  486,  it  was  held  that  t^e  right 
to  have  a  deed  absolute  in  form  declared  to 
be  a  mortgage  V/as  not  barred  by  laches  be- 
cause of  a  delay  of  over  eleven  years  in 
bringing  the  action  when  it  appeared  that  the 
grantor  remained  in  possession  of  the  land 
and  paid  the  taxes  thereon  up  to  the  time  of 
his  death  and  that  thereafter  his  executor 
continued  in  possession  and  paid  the  taxes 
up  to  the  time  when  he  entered  into  an  agree- 
ment wiUi  the  grantee  whereby  the  latter  was 
to  pay  the  taxes  pending  a  prospective  sale 
of  the  premises,  but  at  no  time  did  the 
grantee  disavow  his  trust  or  question  that  the 
deed  to  him  was  intended  as  a  mortgage. 

In  Broadbent  v.  Hutter,  163  Wis.  380,  157 
N.  W.  1095,  it  was  held  that  a  delay  of  two 
years  on  the  part  of  a  grantee  in  a  deed, 
admittedly  given  as  a  mortgage,  to  have  the 
deed  so  declared,  was  held  to  be  no  defense 
when  it  appeared  that  through  mistake  tliere 
was  inserted  in  the  deed  a  stipulation  that 
the  grantee  should  assume  the  outstanding 
mortgages  on  the  property  but  that  he  had 
no  knowledge  of  such  provision  until  an  ac* 
tion  was  brought  against  him  by  the  mort- 
gagees. 

Under  Staiute  of  IdmUations. 

The  rule  has  been  laid  down  that  the  stat* 
ute  of  limitations  begins  to  rttn  against  an 
action  to  declare  a  deed  absolute  on  its  face 
to  be  a  mortgage,  from  the  time  the  mort- 
gagee's possession  becomes  adverse,  which 
does  not  occur  while  the  rights  of  the  mort- 
gagor are  admitted.  Stall  v.  Jones,  47  Neb. 
706,  66  N.  W.  663;  Minick  v.  Reichenbach, 
97  Neb.  629,  150  N.  W.  1001. 

An  absolute  deed  given  as  security  has 
been  said  to  be  governed  by  the  rule  ap- 
plicable to  mortgages,  that  the  right  to 
redeem  and  the  right  to  foreclose  are  recip- 
rocal, and  therefore  if  the  right  of  the 
grantee  to  foreclose  is  not  barred  by  the 
statute  of  limitations,  the  right  of  the  grant- 
or to  have  the  deed  declared  a  mortgage  and 
redeem  therefrom  is  likewise  not  barred. 
Shulte  V.  McCarty,  193  IlL  App.  318;  Sal- 
inger V.  McAllister,  166  la.  508,  146  N.  W.  8; 
McGuire  v.  Halloran  (la.)  160  N.  W.  363. 
In  the  case  first  cited  it  was  laid :  '*No  lapae 
of  time  short  of  that  fixed  by  the  statute  of 
limitations  could  forfeit  the  right  of  redemp- 
tion, and  this  seems  to  be  the  general  law, 
except  in  cases  where  there  has  been  great 
negligence,  unexplained  acquiescence  in  an 
ad%''er8e  claim,  or  intervening  rights  of  third 
parties,  and  it  is  said  that  even  then  the 
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court  will  liBten  to  any  plausible  excuse  for 
the  delay." 

In  Salinger  ▼.  McAllister,  165  la.  508,  146 
N.  W.  8,  the  court  said:  "So  long  as  any 
part  of  the  debt  for  -which  the  security  was 
given  remains  unpaid  and  enforceable,  the 
statute  of  limitations  does  not  run  against 
an  action  for  an  accounting  and  to  redeem. 


9t 
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Uf  e  Inauranee  —  Def  enaea  —  Failure  to 
Furnish  Proofs  of  Iiosa  *-  Hecesaity 
of  Special  Notioe  in  Plea. 

In  an  action  against  a  fraternal  benefit 
insurance  organization,  where  the  defendant 
admitted  that  proofs  of  death  and  of  the 
plaintiff's  claim  were  filed  in  due  season,  re- 
ceived by  the  proper  officers,  acted  upon,  and 
payment  refused,  under  circuit  court  rule  7, 
subd.  "d,"  providing  that  in  suit  upon  an 
insurance  policy,  if  the  insurer  shall  rely 
on  failure  to  furnish  any  proof  of  loss,  as  re- 
quired by  the  policy,  there  shall  be  added  to 
the  plea  a  notice  plainly  indicating  the  facts 
relied  on,  the  defense  that  plaintiff's  proofs 
of  death  were  not  satisfactory  under  the 
policy  was  not  open  to  defendant,  as  it  had 
given  no  notice  thereof. 

Eridenee  —  Pltyaioiaa**  Death  Oertifl- 
eate. 

In  an  action  against  a  fraternal  benefit  in- 
surance association,  that  part  of  the  death 
certificate  of  the  physician  who  attended  de- 
cedent in  her  last  illness,  which,  after  stating 
that  the  death  was  eaused  by  peritonitis,  went 
on  to  state  that  the  contributory  cause  there- 
of was  abortion,  was  not  inadmissible  as  hear- 
say, although  the  remainder  of  the  certificate 
reading,  "said  by  decedent  to  have  been  per- 
formed by  Dr.  ,"  was  properly  ex- 
cluded, since  a  fair  interpretation  of  the  cer- 
tificate was  that  the  contributing  cause  of 
death  is  primarily  within  the  knowledge  of 
the  physician,  and  is  not  hearsay. 

[See  note  at  end  of  this  caee.] 

Coroner's  Verdlet  —  W!ken  Hot  Inolmd- 
ed  in  Proofs  of  Iiooa. 

In  an  action  on  a  life. policy,  where  all  of 
the  proofs  of  death  furnished  by  plaintiff 
were  verified  June  6th  and  forwarded  and 
filed  with  defendant  benefit  association  June 
9th,  he  having  on  July  34th  thereafter  sent 
on  to  defendant  at  its  request  a  copy  of  the 
coroner's  verdict,  such  verdict  is  not  fur- 
nished by  plaintiff  as  part  of  his  proofs  of 
death,  and  is  not  admissible  in  evidence  as 
an  admission. 


IXTitnessea  —  PriTiloKO  —  Phyaieian  and 
Patient  —  Waiver  by  Proviaion  in 
Inanraneo  Policy. 

Comp.  Laws  1897,  §  10181«  which  prohibits 
disclosure  by  a  physician  of  information  im- 
parted to  him  in  his  professional  capacity  by 
a  patient,  was  amended  by  Pub.  Acts  1909, 
No.  234,  providing  that  after  the  decease  of 
such  patient,  in  a  contest  upon  the  question 
of  admitting  his  will  to  probate,  his  heirs  at 
law  shall  be  deemed  to  be  his  personal  rep- 
resentatives to  waive  the  privilege.  An  in- 
surance policy  issued  by  a  fraternal  benefit 
organization  provided  that  *the  insured 
waived  her  privilege  relating  to  the  disclosure 
by  attending  physicians  of  information  ob- 
tained while  acting  as  such.  It  is  held  that 
the  waiver  was  inoperative  to  render  a  physi- 
cian's testimony  admissible  in  suit  on  the 
policy,  since  the  Act  of  1909  creates  the  only 
exception  to  the  prohibition  against  physi- 
cians' testimony. 

[See  10  Ann.  Cas.  57.] 

Eridenoo  —  Roa  Gestae  —  Statement  of 
Inanred  in  Iiaat  Illneaa. 

In  suit  on  a  fraternal  benefit  life  policy, 
testimony  of  alleged  statements  of  decedent 
made  by  her  to  her  physicians  and  to  one  of 
them  in  the  presence  of  a  nurse  during  her 
last  illness  relating  to  the  cause  thereof  is 
not  admissible  as  part  of  the  res  gestae. 

Adntiaalona  of  Inanred  against  Interest. 

In  suit  on  a  fraternal  benefit  life  policy, 
the  testimony  of  a  nurse  stating  an  admission 
by  the  decedent  that  an  abortion,  whieh  was 
a  breach  of  the  policy,  was  the  cause  of  her 
last  sickness,  is  admissible. 

[See   generally,   8   Ann.   Cas.   1114.] 

Trial  —  Bireotion  of  Verdict. 

In  a  Buit  on  a  life  policy,  where  there  is 
some  testimony  tending  to  prove  that  the 
policy  was  avoided  by  the  insured's  breach, 
the  direction  of  verdict  for  the  plaintiflf  is 
erroneous. 

Error  to  Circuit  Court,  Mecosta  county: 
Babton,  Judge. 

Action  by  William  H.  Gilchrist,  plaintiff, 
against  Mystic  Workers   of  the   World,   de- 
fendant.   Judgment  for  plaintiff.     Defendant 
.  brings  error.     The  facts  are  stated   in  the 
opinion.    Ke^^rsed. 

Butler  d  Everett  and  Okarlea  E,  Sturtz  for 
plaintiff  in  error. 

Albert  B,  Cogger  and  Broomfield  d  Worces- 
ter for  defendant  in  error. 

[467]  OsTBANDEB,  J. — The  facts  in  the  case, 
stated  briefly,  are  as  follows:  Defendant,  a 
fraternal  beneficiary  insurance  corporation, 
of  the  State  of  Illinois,  doing  business  within 
this  State,  issued  the  benefit  certificate  in 
question  November  8,  1012,  to  Grace  P.  Gil- 
christ, a  member  of  the  order.  Plaintiff,  her 
husband,  was  named  as  beneficiary  in  said 
certificate.     This  certificate  [468]  was  issued 
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upon  a  written  application  signed  by  Grtuse  P. 
Gilchriet,  dated  October  18,  1911.  She  died 
May  29,  1913.  Later,  proof  of  her  death  was 
duly  filed  with  the  proper  officers  of  defend- 
ant corporation,  and,  payment  having  been 
refused,  this  suit  was  brought.  Defendant, 
under  the  plea  of  the  general  issue,  gave 
notice  of  certain  matters  of  defense,  to  which 
such  reference  as  may  be  necessary  will  be 
given.  On  the  trial,  at  the  close  of  plaintiff's 
case,  a  motion  made  by  the  defendant  for  a 
directed  verdict  in  its  favor  was  denied.  De- 
fendant then  proceeded  with  its  defense,  and 
when  it  rested  counsel  for  plaintiff  made  a 
like  motion  for  an  instructed  verdict.  This 
motion  was  granted. 

It  was  admitted  by  defendant  upon  the 
trial  that  the  certificate  in  question  was 
issued;  that  plaintiff  was  the  beneficiary 
named  in  it;  that  the  deceased  wife  at  the 
time  of  her  death  was  a  member  of  the  order 
in  good  standing;  that  proofs  of  death  and 
claim  of  benefit  were  filed  in  due  time  and 
were  passed  upon  by  the  proper  officers; 
that  the  claim  was  not  paid,  and  suit  was 
afterwards  brought.  Counsel  for  both  parties 
reserved  the  right  to  object  to  any  exhibits 
offered  on  the  ground  of  materiality,  com- 
petency, or  relevancy.  Plaintiff  offered  the 
beneficiary  certificate  sued  upon  in  evidence 
and  desired  to  read  it  into  the  record.  Coun- 
sel for  defendant  objected  to  admitting  the 
certificate  in  evidence  unless  there  was  put 
in  evidence  with  it,  as  a  part  of  it,  the  ap- 
plication, medical  examination,  and  warran- 
ties contained  therein,  and  also  certain 
sections  of  the  constitution  and  by-laws  of 
the  order,  insisting  that  the  plaintiff  must 
introduce  the  entire  contract,  and  not  a  part 
of  it;  that  by  the  certificate  all  of  these 
documents  were  made  a  part  of  the  contract. 
Plaintiff  insisted  that  the  suit  was  based  on 
the  certificate,  and  the  other  papers  were  not 
a  part  of  his  case.  After  some  colloquy  be- 
tween court  and  [469]  counsel  these  papers, 
which  were  in  the  possession  of  the  defend- 
ant, were  produced  and  given  to  plaintifi^s 
counsel  and  handed  to  the  court  by  him,  with 
the  remark  that  they  were  to  be  received' 
in  evidence  and  considered  only  in  the  light 
of  the  defendant's  notice  under  the  plea  in 
the  case,  and  could  only  be  used  to  support 
the  notice  under  the  plea.  Counsel  for  plain- 
tiff also  offered  the  proof  of  death,  which 
was  objected  to  and  withdrawn  on  account  of 
the  admission  already  ma^lc  by  defendant's 
counsel  that  the  proofs  of  death  were  filed 
within  the  time  provided  by  the  by-laws. 
Plaintiff  then  called  the  mother  of  Mrs.  Gil- 
christ, deceased,  and  made  proof  that  she  died 
in  the  hospital  May  29,  1913,  and  then  rested 
his  case.  Defendant  then  made  the  motion 
for  a  directed  verdict  already  mentioned,  on 
the  ground  that  plaintiff  had  put  in  no  evi- 


dence as  to  the  kind  or  character  of  death 
proofs  which  were  submitted  to  the  grand 
lodge,  required  by  tiie  insurance  certificate,  as 
follows : 

"  ( 6 )  No  action  can  or  shall  be  maintained 
on  this  certificate  until  after  the  proofs  of 
death  and  the  claimant's  rl^lit  as  provided 
for  in  the  laws  of  this  order  have  been  filed 
with  the  supreme  secretary  and  passed  upon 
by  the  board  of  directors,  nor  imless  brought 
within  one  year  from  the  date  of  the  death 
of  the  member," — and  also  that  the  certificate 
offered  in  evidence  was  but  a  part  of  the 
contract.  This  motion  was  denied,  defendant 
excepted,  and  the  trial  proceeded. 

The  special  defenses  under  the  notice  given 
under  the  plea  are  of  great  length.  The 
material  allegations  necessary  to  be  consid- 
ered may  be  stated  as  follows: 

First.  That  the  beneficiary  certificate  by 
its  terms  included  the  written  application 
for  membership  and  benefits,  the  medical  ex- 
amination, and  the  constitution  and  by-laws 
of  the  order;  that  statements  in  the  applica- 
tion for  membership  and  medical  examination 
were  made  warranties  and  the  basis  and  con- 
sideration for  [470]  issuing  the  beneficiary 
certificate;  that  the  application  for  member- 
ship contained  a  waiver  for  the  member  and 
her  beneficiary  of  all  privilege  or  benefit  dis- 
qualifying any  physician  from  testifying  con- 
cerning information  obtained  about  her  in  a 
professional  or  other  capacity,  and  also  the 
'provisions  of  all  laws  which  would  conflict 
with  such  agreement. 

Second,  The  application  and  the  beneficiary 
certificate  contained  agreements  that,  if  the 
member  entered  into  certain  prohibited  busi- 
ness, or  committed  a  felony,  or  within  three 
years  took  his  own  life,  whether  sane  or 
insane,  or  death  was  caused  by  the  violation 
or  attempted  violation  of  any  laws  of  the 
State,  territory,  or  country  in  which  he  might 
be,  the  certificate  would  be  forfeited. 

Third,  That  plaintiff's  decedent  came  to 
her  death  by  procuring  an  consenting  to  an 
abortion  and  miscarriage  which  was  per- 
formed upon  her;  she  being  then  pregnant. 

In  making  such  defenses  counsel  for  de- 
fendant offered  in  evidence  the  certificate  of 
death  of  Grace  P.  Gilchrist  to  prove  the  cause 
of  death.  This  was  a  certified  copy  of  the 
certificate  of  death  which  had  been  filed  with 
the  secretary  of  state,  made  by  the  attend- 
ing physician,  required  by  statute  before  a 
burial  permit  can  be  issued.  This  was  ob- 
jected to  as  incompetent  and  hearsay,  that 
proof  of  cause  of  death  cannot  be  made  by  a 
witness  who  is  not  sworn  and  subjected  to 
cross-examination,  and  it  states  a  fact  not 
within  the  personal  knowledge  of  the  doctor. 
This  certificate  contains  in  all  20  subdiri' 
sions.  It  is  necessary  to  give  but  the  seven- 
teenth: 


GILCHRIST  T.  BSYSTIC  WORKERS  OF  THE  WORLD. 

188  Mich.  460. 


769 


"(17)  I  hereby  certify  that  I  attended  de- 
ceased from  May  25,  1913,  to  May  29,  1913; 
that  I  last  saw  her  alive  on  May  29,  1913; 
and  that  death  occurred  on  the  date  stated 
above,  at  10  p.  m.  The  cause  of  death  was 
as  follows:    Peritonitis.    Duration,  five  days. 

''Contributory.  Abortion,  said  by  deceased 
to  have  been  performed  by  Dr. ." 

[471]  This  was  signed  by  the  attending 
physician.  We  have  copied  the  cause  of  death 
from  the  original  return,  which  differs  slight- 
ly from  the  printed  record.  The  objection- 
able portion  was  the  last  sentence.  The  court 
sustained  the  objection  excluding  the  last 
sentence  following  the  word  "peritonitis.** 
To  this  ruling  counsel  for  defendant  took  an 
exception.  After  some  colloquy  between  the 
coiirt  and  counsel  for  defendant,  the  certifi- 
cate of  death  was  withdrawn,  counsel  stating: 

"We  would  like  the  record  to  show  that  by 
withdrawing  the  death  certificate  offered  in 
evidence  we  do  not  waive  the  right  to  the 
exception  to  the  ruling  of  the  court  refusing 
the  defendant  the  admission  of  the  death 
certificate  in  evidence  to  show  the  cause  of 
death. 

"The  Court:  It  is  understood  that  you 
are  to  have  the  benefit  of  an  exception  to 
my  ruling." 

In  the  trial  of  a  case  the  withdrawal  of 
evidence  offered  leaves  nothing  for  the  court 
to  pass  upon.  However,  from  what  we  have 
just  quoted,  we  think  it  may  be  fairly  under- 
stood counsel  for  defendant  did  not  so  under- 
stand this  withdrawal,  and  the  court  was 
evidently  of  the  same  opinion.  Therefore  we 
are  constrained  to  consider  the  error  as- 
signed upon  this  exception  in  its  order. 

Defendant  next  offered  in  evidence  a  certi- 
fied copy  of  the  coroner's  verdict  for  the  pur- 
pose of  showing  the  cause  of  death  of  de- 
ceased, and  claiming  the  same  was  a  part  of 
the  proof  of  death  voluntarily  submitted  by 
plaintiff,  and,  therefore,  an  admission  on  his 
part  of  the  cause  of  death.  Counsel  for  plain- 
tiff contended  tiiat  the  record  shows  this  wa^ 
not  furnished  voluntarily  by  plaintiff  as  part 
of  proof  of  death,  but  was  afterwards  re- 
quested by  defendant,  and  objected  to  its 
receipt  in  evidence  for  the  reason  that  it  was 
incompetent  and  immaterial.  The  objection 
was  sustained,  and  the  paper  excluded,  to 
which  defendant  excepted. 

[472]  On  the  part  of  the  defense  there  was 
next  introduced  the  testimony  of  two  pEysi- 
cians  who  attended  the  deceased  during  her 
last  sickness,  by  which  witnesses  it  was 
sought  to  show  that  death  had  been  produced 
hy  an  abortion,  and  also  to  show  by  them 
statements  made  by  the  deceased  to  each  of 
them  relating  how  the  abortion  was  caused. 
The  witnesses  testified  as  to  the  condition  of 
the  patient  when  they  attended  her  and  the 
extent  of  the  examination  of  her  person  made 
by  them  whereby  they  obtained  knowledge  of 


her  physical  condition.  Hits  testimony  is  of 
great  length,  and  for  the  purposes  of  this 
case  need  not  be  quoted.  The  substance  of 
the  testimony  of  both  of  them  was  that  each 
found  that  the  patient  was  suffering  from 
peritonitis,  and  there  was  found  evidence  of 
a  miscarriage  or  abortion.  The  examinations 
were  separate,  but  made  on  the  same  day; 
the  second  physician  being  called  because  the 
regular  physician  could  not  be  found.  Nei- 
ther of  them  knew  the  cause  of  the  abortion, 
and  from  the  examination  made  by  each 
neither  could  testify  what  was  its  cause. 
Both  testified  that  abortions  occurred  from 
diseases  and  other  causes,  such  as  injuries 
to  the  person.  Each  was  allowed  to  testify, 
over  the  objection  of  counsel  for  plaintiff, 
that  in  his  opinion  this  was  a  "produced 
abortion."  During  the  taking  of  the  testi- 
mony of  each  of  these  physicians  many  excep- 
tions were  taken  by  defendant's  counsel  to 
the  rulings  of  the  coiurt  excluding  certain 
questions.  However,  the  testimony  of  each 
culminated  in  the  opinion  of  each  that  this 
was  a  ''produced  abortion,"  which  was  al- 
lowed by  the  court.  Exceptions  were  also 
taken  on  the  part  of  defendant  to  the  rulings 
of  the  court  in  not  permitting  these  witnesses 
to  testify  as  to  statements  made  by  deceased 
as  to  how  the  abortion  was  produced. 

The  testimony  of  the  hospital  nurse  who 
attended  deceased  after  she  was  admitted  to 
the  hospital  was  [478]  then  offered  by  defend- 
ant. -  Counsel  for  defendant  offered  to  show 
by  this  witness  that  she  was  present  when 
the  statement  was  made  by  deceased  to  one 
of  her  attending  physicians,  in  answer  to  his 
question  as  to  how  and  where  the  abortion 
was  produced.  This  was  objected  to  as  in- 
competent and  hearsay.  This  same  testimony 
offered  and  objected  to  on  the  part  of  the 
physicians  was  put  upon  the  ground  that  it 
was  part  of  the  res  ffeatae.  The  objection  was 
sustained,  and  an  exception  taken,  lliere- 
upon,  on  the  part  of  defendant,  counsel  of- 
fered in  evidence  sections  11502  and  11503,  3 
Comp.  Laws,  and  rested.  Counsel  for  plain- 
tiff then  moved  the  court  to  direct  a  verdict 
in  his  behalf,  for  the  reason  that  defendant 
had  introduced  no  evidence  or  made  any  de- 
fense to  overcome  the  prima  facie  ease  pre- 
sented by  plaintiff.  The  errors  assigned  and 
relied  upon  by  defendant  are  based  upon  the 
exceptions  which  have  already  been  noted, 
and  are  presented  in  defendant's  brief  under 
seven  groups: 

Firtt.  OonditUmM  precedent.  Defendant 
first  insists  that  the  court  was  in  error  in 
overruling  defendant's  motion  for  a  directed 
verdict  because  plaintiff  had  not  c(xnplied 
with  the  provision  in  the  certificate  sued 
upon,  and  contends: 

"That  it  is  a  condition  precedent  to  the 
right  of  recovery  in  this  case  that  satisfac- 
tory proofs  of  death  must  be  filed  with  the 
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company  before  the  right  of  action  on  the 
part  of  the  beneficiary  accrues." 

As  appears  in  our  statement  of  facts,  ft 
was  admitted  on  the  part  of  defendant  that 
these  proofs  of  death  and  of  plaintiff's  claim 
(not  admitting  that  they  were  satisfactory) 
were  filed  in  season,  received  by  the  proper 
officers,  acted  upon,  and  payment  refused.  A 
reading  of  subdivision  "d"  of  Circuit  Court 
Rule  7  clearly  shows  that: 

If  the  defendant  "in  a  suit  upon  a  policy 
of  insurance,  [474]  .  .  ,  shall  rely  .  .  . 
upon  the  failure  to  furnish  any  proof  of  loss, 
as  required  by  the  policy,  there  shall  be  added 
to  the  plea  a  notice  plainly  indicating  the 
facts  relied  on." 

'This  was  a  matter  of  defense  to  this  policy 
under  our  practice.  Therefore  this  defense 
was  not  open  to  defendant,  because  it  gave 
no  notice  thereof.  O'Neill  v.  Northern  Assur. 
Co.  165  Mich.  664,  119  N.  W.  911;  Lessnau 
V.  Catholic  Order  of  Foresters,  163  Mich.  Ill, 
119,  121,  128  N.  W.  201,  and  cases  cited.  The 
court  was  therefore  not  in  error. 

Second.  Death  certificate.  Error  is  also 
relied  upon  because  of  the  ruling  of  the  court 
in  excluding  the  last  sentence  in  the  death 
certificate.     This  sentence  reads: 

"Contributory.  Abortion,  said  by  deceased 
to  have  been  performed  by  Dr. ." 

The  objection  was  that  this  was  hearsay, 
and  therefore  incompetent,  and  not  a  proper 
part  of  the  certificate  required  by  the  statute. 
We  are  of  opinion  that  the  certificate  prop- 
erly included  the  words  "Contributory. 
Abortion."  A  fair  interpretation  of  the  cer- 
tificate is  that  the  contributing  cause  of  death 
was  within  the  knowledge  of  the  physician, 
and  was  not  hearsay.  The  remainder  of  the 
certificate  was  hearsay.  The  proper  certifi- 
cate was  admissible  under  the  statute.  Krapp 
v.  Metropolitan  L.  Ins.  Co.  143  Mich.  369,  106 
N.  W.  1107,  114.  Am.  St.  Rep.  661. 

Third.  Coroner^t  verdict.  Defendant  con- 
tends that  the  court  erred  in  excluding  the 
coroner's  verdict,  which  was  offered  in  evi- 
dence by  defendant,  and  claims  that  it  was 
admissible  as  an  admission,  because  it  was 
furnished  to  defendant  by  plaintiff  as  "a  part 
of  the  proofs  of  death.  We  do  not  think  the 
testimony  in  the  case  warrants  such  a  con- 
clusion. All  of  the  proofs  of  death  furnished 
by  plaintiff  were  verified  June  6th  and  for- 
warded and  filed  with  the  defendant  June 
9th.  Plaintiff  under  the  statute  was  called 
by  defendant  [475]  for  cross-examination  and 
testified  he  furnished  all  proofs  of  death  the 
local  lodge  required.  The  record  shows  that 
this  was  on  June  6,  1913.  On  July  14th 
following,  he  procured  and  sent  a  copy  of  the 
coroner's  verdict  at  the  request  of  defendant. 
This  was  not  furnished  by  plaintiff  as  part 
of  his  proofs  of  death.    It  was  not  furnished 


by  him  voluntarily  and  was  no  admission  by 
him  of  its  contents.  Wasey  v.  Travelers'  Ins, 
Co.  126  Mich.  119,  86  N.  W.  469.  The  court 
was  not  in  error  in  excluding  it. 

Fourth.  Opinuma  of  attending  phyaidanit. 
As  already  stated,  the  facts  ccmceming  which 
the  attending  physicians  testified  were  ob- 
tained by  them  in  their  prefessional  capacity 
while  attending  deceased  ais  their  patient, 
and,  unless  this  case  is  an  exception  to  the 
general  rule,  such  knowledge  was  privileged. 
Some  of  these  assignments  of  error  which 
relate  to  the  exclusion  of  testimony  above 
described  which,  xinder  ordinary  circum- 
stances would  be  considered  privileged,  as 
having  been  obtained  in  a  professional  capac- 
ity, are  claimed  to  have  been  admissible  be- 
cause of  the  waiver  by  deceased  of  the  statu- 
tory privilege  prohibiting  the  disclosure  by 
attending  physicians  of  information  obtained 
while  acting  as  such,  which  waiver  was  con- 
tained in  the  application  of  deceased  for  the 
beneficiary  certificate.  Our  statute  which 
prohibits  a  disclosure  of  such  information  on 
the  part  of  a  physician  was  amended  by  Act 
No.  234,  Pub.  Acts  1909,  by  adding  a  proviso 
as  follows : 

"Provided,  that  after  the  decease  of  such 
patient,  in  a  contest  upon  the  question  of 
admitting  the  will  of  such  patient  to  probate, 
the  heirs  at  law  of  such  patient,  whether 
proponents  or  contestants  of  his  will,  shall 
be  deemed  to  be  personal  representatives  of 
such  deceased  patient  for  the  purpose  of 
waiving  the  privilege  hereinbefore  created." 

This  amendment  to  our  statute  provides 
but  one  exception  to  the  prohibition  created 
by  the  section,  and  [476]  that  is  in  a  contest 
upon  the  question  of  admitting  the  will  of 
such  person  to  probate  where  the  parties  to 
the  contest  shall  be  deemed  to  be  personal 
representatives  of  such  deceased  for  the  pur- 
pose of  waiving  the  privilege  therembefore 
created.  In  New  York  the  code  was  amended 
very  much  as  our  statute  has  been,  except 
i^  provided  in  terms  that  such  waiver  could 
be  made  by  the  personal  representatives  of 
the  deceased  patient  only  upon  a  trial  or 
examination.  In  the  case  of  Holden  v.  Metro- 
politan L.  Ins.  Co.  165  N.  Y.  13,  17,  68  N.  E. 
771,  that  court,  passing  upon  the  question  of 
an  express  waiver  of  this  kind  contained  in 
an  application  for  a  life  insurance  policy, 
held: 

"Under  the  statute  as  amended,  no  one  ex- 
cept the  personal  representatives  of  the  de- 
ceased .  .  .  can  waive  the  provisions  of 
section  834,  and  it  can  be  waived  by  them 
only  upon  the  trial  or  examination  where  the 
evidence  is  offered  or  received.  The  apparent 
purpose  of  that  amendment  was  to  protect 
parties,  their  representatives  and  successors 
from  waivers  which  should  be  inadvertently 
or  improperly  obtained  previously  to  the  trial 
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of  an  action  or  examination  of  the  witness/' 
et  seq. 

Our  statute  creates  an  absolute  prMlege, 
with  but  one  exception,  where  a  waiver  may 
be  made  by  the  representatives  of  the  de- 
ceased patient,  and  that  only  in  a  contest 
upon  the  question  of  admitting  the  patient's 
will  to  probate.  Our  statute,  therefore,  con- 
tains  the  more  stringent  prohibition,  and  the 
patient's  wairer  of  the  priTilege  was  of  no 
force  or  effect.  Holden  ▼.  Metropolitan  L. 
Ins.  Co.  supra.  It  has  been  the  policy  of  the 
legislature  and  the  courts  of  this  State  to 
protect  this  privilege.  The  waiver  contained 
in  the  application  was  therefore  against  pub- 
lic policy  and  void,  and  the  testimony  of  the 
attending  physieians  as  to  all  knowledge  ob« 
tained  by  them  in  such  capacity  was  properly 
excluded.  This  includes  all  of  the  testimony 
of  the  physicians  as  to  matters  which  Were 
obtained  from  [477]  deceased  in  their  profes- 
sional capacity,  together  with  their  opinions 
based  upon  such  information. 

Fifth,  Alleged  8tatement9  of  deeeaeed.  It 
is  contended  on  the  part  of  defendant  that 
certain  alleged  statements  of  deceased  made 
to  these  physicians  and  to  one  of  them  in  the 
presence  of  a  nurse  should  have  been  admit- 
ted, claiming  they  were  admissible  because  of 
the  waiver  clause  and  because  they  were  part 
of  the  rea  gestae.  We  have  already  disposed 
of  the  contention  relative  to  the  waiver 
clause,  and  nothing  more  need  be  said  in 
that  regard,  nor  do  we  think  they  could  be 
regarded  as  part  of  the  res  gestae.  The  testi- 
mony of  the  nurse  was  admissible  in  so  far 
as  it  stated  an  admission  by  the  insured  of 
the  cause  of  her  ailment.  The  statute  does 
not  exclude  the  testimony  of  the  nurse.  It 
was  the  life  of  the  deceased  which  was  in- 
sured. Plaintiff,  as  beneffciary,  can  recover 
only  according  to  the  contract  which  she 
made  with  defendant.  If  she  admitted  a 
breach  of  it  which  would  avoid  it,  he  ought 
not  to  recover. 

Birth.  Expert  teatimony.  Errors  assigned 
under  this  subdivision  of  defendant's  brief 
are  already  .disposed  of  by  what  has  been 
said  in  this  opinion  relative  to  the  waiver  of 
deceased  of  her  statutory  privilege  and  the 
exclusion  of  alleged  statements  of  deceased. 

Seventh.  Di/reotion  of  verdict  for  plaintiff. 
As  has  been  indicated,  we  are  of  opinion  that 
there  was  some  testimonv  within  the  notice 
of  the  defenses  relied  upon  tending  to  prove 
that  the  policy  was  avoided.  It  follows  that 
tlie  court  was  in  error  in  granting  the  motion 
of  plaintiff  and  directing  a  verdict  in  his 
behalf. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  a  new  trial  granted. 

Brooke,  C.J.,  and  Kuhu,  Stone,  Bird, 
Moore,  and  Steere>  JJ..  concurred. 


The  late  Justice  MoAlvsy  took  no  part  in 
this  decision. 
Rehearing  denied  April  21,  1916. 

NOTE. 

Pkysieiaa*!   Death   OertUleate    as   Brl- 

denoe. 

Certificate   Constituting   Part  of   Proofs  of 
Death: 
Generally,  761. 
Waiver  of  Privilege,  764. 
Certificate  Constituting  Public  Record: 
View  that  Record  Is  Admissible,  766.   • 
View  thai  Record   Is   Not   Admissible, 
768. 


Vertificate  OwutitwUng  Part  o/  Proofs 

of  Death. 

Gbnesallt. 

Where  a  physician's  certificate  of  the  death 
of  an  insured  in  which  a  cause  of  death  is 
stated,  which  would  if  true  vitiate  the  policy, 
is  furnished  to  the  insurer  as  part  of  the 
proofs  of  death,  either  voluntarily  or  by  a 
requirement  of  the  policy  that  the  cause  of 
death  shall  be  stated,  that  certificate,  though 
not  admissible  as  original  evidence  of  the 
cause  of  death,  is  admissible  in  an  action 
against  the  Insurer  as  a  prima  facie  admis- 
sion against  interest  of  the  plaintiff,  subject 
to  contradiction  or  explanation.  The  physi- 
cian's certificate  of  death  is  not,  however,  as 
a  matter  of  law,  to  be  taken  as  conclusive 
evidence  of  the  facts  therein  stated  nor  is 
the  plaintiff  bound  by  this  statement  or  es- 
topped from  proving  a  different  cause  of 
death,  or  that  the  statements  were  erroneous- 
ly or  inadvertently  made. 

United  States. — Aetna  L.  Ins.  Co.  v.  Ward, 
140  U.  S.  76,  11  S.  Ct.  720,  35  U.  S.  (L.  ed.) 
371,  affirming  38  Fed.  660;  De  Camp  v.  New 
Jersey  Mut.  L.  Ins.  Co.  3  Ins.  L.  J.  89,  21 
Pittsb.  Leg.  J.  162,  7  Fed.  Cas.  No.  3,719; 
Dreier  v.  Continental  L.  Ins.  Co.  24  Fed.  670. 

Colorado. — Denver  L.  Ins.  Co.  v.  Price,  18 
Colo.  App.  30,  G9  Pac.  313. 

District  of  Columbia. — Day  v.  Mutual  Ben. 
L.  Ins.  Co.  1  MacArthur  608. 

Illinois. — Modern  Woodmen  of  America  v. 
Davis,  184  111.  236,  66  N.  E.  300,  affirming 
84  111.  App.  430;  Vail  v.  North  American 
Union,  191  111.  App.  297. 

loica. — Nelson  v.  Nederland  L.  Ins.  Co.  110 
la.  600,  81  N.  W.  807. 

Kentucky. — Supreme  Lodge,  etc.  v.  Bradley, 
109  S.  W.  1178. 

Michigan. — ^Krapp  v.  Metropolitan  L.  Ins. 
Co.  143  Mich.  360,  106  N.  W.  1107,  114  Am. 
St.  Rep.  651. 
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Minne8ot€^'-^Bentz  v.  Northwestern  Aid 
Assoc.  40  Minn.  202,  41  N.  W.  1037,  2  L.R.A. 
784. 

Missouri. — Xeudeck  v.  Grand  Lodge,  etc.  61 
Mo.  App.  97;  Frazier  v.  Metropolitan  L.  Ins 
Co.  161  Mo.  App.  709,  141  S.  W.  936;  Cos 
carella  v.  Metropolitan  L.  Ins.  Co.  175  Mo 
App.  130,  157  S.  W.  873;  Stephens  v.  Metro 
politan  L.  Ins.  Co.  190  Mo.  App.  673,  176  S 
W.  253;  Hicks  r.  Metropolitan  L.  Ins.  Co 
196  Mo.  App.  162,  190  S.  W.  661. 

New  York. — Phillips  v.  New  York  L.  Ins. 
Co.  56  Hun  649  mem.  9  N.  Y.  S.  836;  Boland 
V.  Industrial  Ben.  Assoc.  74  Hun  385,  26  N. 
Y;  S.  433;  Lund  v.  Masonic  L.  Assoc.  81  Hun 
287,  30  N.  Y.  S,  775;  Cushman  v.  U.  S.  L. 
Ins.  Co.  70  N.  Y  72;  Buffalo  Loan,  etc.  Co. 
T.  Knights  .Templar,  etc.  Assoc.  126  N.  Y. 
450,  27  N.  E.  942,  22  Am.  St.  Rep.  839,  af- 
firming 66  Hun  303,  9  N.  Y.  S.  346;  Helwig 
V.  Mutual  L.  Ins.  Co.  132  N.  Y.  331,  30  N.  E. 
834,  28  Am.  St.  Rep.  578,  reversing  58  Hun 
366,  12  N.  Y.  S  172;  Spencer  v.  Citizens' 
Mut.  L.  Ins.  Assoc.  142  N.  Y.  505,  37  N.  E. 
617;  Redmond  v.  Industrial  Ben.  Assoc.  150 
N.  Y.  167,  44  N.  E.  769,  affirming  78  Hun  104, 
28  N.  Y.  8.  1075;  Klein  v.  Prudential  Ins- 
Co.  221  N.  Y.  449,  117  N.  E.  942;  Spitz  v. 
Mutual  Ben.  L.  Assoc.  5  Misc.  245,  25  X.  Y. 
S.  469;   Becker  v.  Metropolitan  L.  Ins.  Co. 

43  Misc.  99,  87  N.  Y.  S.  980,  reversed  on 
other  grounds  99  App.  Div.  6,  90  N.  Y.  S. 
1007;  Carmichael  v.  John  Hancock  Mut.  L. 
Ins.  Co.  45  Misc.  597,  90  N.  Y.  S.  1033; 
Christy  v.  American  Temperance  L.  Ins. 
Assoc.  68  Misc.  178,  123  N.  Y.  S.  740;  Wag- 
ner  v.  Order  Allemania,  71  Misc.  448,  128 
N.  Y.  S.  629;  Cohen  v.  Metropolitan  L.  Ins. 
Co.  85  Misc.  406,  147  N.  Y.  S.  434 ;  Chinnery 
V.  U.  S.  Industrial  Ins.  Co.  15  App.  Div.  515, 

44  N.  Y.  S  581 ;  Kipp  v.  Metropolitan  L.  Ins. 
Co.  41  App.  Div.  298,  58  N.  Y.  S.  494 ;  Muller 
V.  Order  Germania,  61  N.  Y.  Super.  Ct.  43, 
18  N.  Y.  S.  794.  See  also  Hanna  v.  Connec- 
ticut Mut.  L.  Ins.  Co.  150  N.  Y.  526,  44  N.  E. 
1099;  O'Shaugnessy  v.  Workingman*s  Co- 
operative Assoc.  13  Misc.  188,  34  N.  Y.  S. 
170;  Howard  v.  Metropolitan  L.  Ins.  Co.  18 
Misc.  74,  41  N.  Y.  S.  33;  Boylan  v.  Pruden- 
tial Ins.  Co.  18  Misc.  444,  42  N.  Y.  S.  62; 
Donnelly  v.  Metropolitan  L.  Ins.  Co.  43  Misc. 
87,  86  N.  Y.  S.  790. 

Pennsylvania. — Baldi  v.  Metropolitan  L. 
Ins.  Co.  24  Pa.  Super.  Ct.  275,  30  Pa.  Super. 
Ct.  213;  Rondinella  v.  Metropolitan  L.  Ins. 
Co.  24  Pa.  Super.  Ct.  293,  30  Pa.  Super.  Ct. 
223. 

South  Dakota. — ^Dischner'  v.  Piqua  Mut. 
Aid,  etc.  Assoc.  14  S.  D.  436,  85  N.  W.  998. 

Texas. — Compare  Brotherhood  of  American 
Yeomen  v.  Hickey,  191  S.  W.  162. 

A  physician's  certificate  as  to  the  cause  of 
death  is  entitled  to  the  weight  which  the 
jury  would  give  to  an  opinion  of  a  learned 


physician  who  saw  the  person  spoken  of 
shortly  before  his  death,  and  who  had  per- 
sonal knowledge  of  the  person  lor  some  time 
previous  to  his  death.  Aetna  L.  Ins.  Co.  v. 
Ward,  140  U.  S.  76,  11  S.  Ct.  720,  35  U.  S. 
(L.  ed.)  371,  affirming  38  Fed.  650.  Especial- 
ly must  that  weight  be  given  to  the  state- 
ment when  the  physician  who  made  the  cer- 
tificate testifies  before  the  jury  that  he  still 
adherea  to  the  opinion  expressed.  Aetna  L. 
Ins.  Co.  V.  Ward,  supra. 

In  Continental  L.  Ins.  Co.  r.  Yung,  113 
Ind.  159,  15  N.  E.  220,  3  Am.  St.  Rep.  630, 
an  insurance  company  asked  the  court  to 
charge  the  jury,  in  substance,  that  if  the 
certificate  of  the  death  of  the  assured,  made 
by  the  attending  physician  and  furnished  to 
the  company  by  the  plaintiff  or  her  son,  con- 
tained a  statement  to  the  effect  that  the  as- 
Bvansd  died  of  Bright's  disease,  then  that 
statement  might  be  considered  by  the  jury 
as  tending  to  support  the  theory  that  the 
assured  was  afflicted  with  that  ailment  at 
the  time  he  signed  the  application  for  insur- 
ance. The  court  declined  bo  to  charge,  but, 
as  pertinent  to  tliat  subject,  instructed  the 
jury  that  if  the  certificate  contained  a  state- 
ment of  the  disease  of  which  the  assure^l 
died,  the  jury  might  regard  that  statement 
as  true.  In  approving  this  action  on  the 
part  of  the  trial  court,  it  was  held  that  the 
inference  to  be  drawn  from  t^e  statement  in 
the  certificate  of  the  attending  physician  con- 
cerning the  immediate  cause  of  the  death  of 
the  assured  was  a  proper  subject  for  argu- 
ment to  the  jury,  but  that  it  was  not  a  ques- 
tion of  law  as  to  which  the  court  might  in- 
btruct  the  jury. 

When  it  is  not  contradicted  or  explained,  d 
physician's  certificate  as  to  the  cause  of  death 
may  become  conclusive  against  the  plaintiff's 
right  to  recover.  Stephens  v.  Metropohtan 
L.  Ins.  Co.  190  Mo.  App.  673,  176  8.  W.  253; 
Hanna  v.  Connecticut  Mut.  L.  Ins.  Co.  150 
N.  Y.  626,  44  N.  E.  1099;  Proppe  v.  Metro- 
politan L.  Ins.  Co.  13  Misc.  266,  34  N.  Y.  S. 
172;  Donnelly  v.  Metropolitan  L.  Ins.  Co.  43 
Misc.  87,  86  N.  Y.  S.  790;  Kipp  v.  Metro- 
politan L.  Ins.  Co.  41  App.  Div.  300,  58  X. 
y.  S.  494. 

In  Hanna  v.  Connecticut  Mut.  L.  Ins.  Go. 
supra,  the  court  said:  "The  difficulty  with 
the  plaintiff's  case  is  that  there  was  no  evi- 
dence with  respect  to  the  cause  of  the  death 
of  the  insured,  other  than  that  it  was  the 
result  of  intemperance.  That  evidence  was 
furnished  through  the  plaintiff  to  the  defend- 
ant in  the  certificates,  which  she  delivered 
to  the  defendant's  agent  when  making  her 
demand  of  payment  of  the  policy.  Upon  those 
proofs  as  so  furnished  the  insurance  company 
had  the  right  to  rely  on  her  representatiooa, 
unless  and  until  explained.  Thej  operated 
as  admissions  bv  her  of  a  material  fact  and 
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were  competent  evidence  against  her,  under 
the  rule,  as  to  admissions  against  interest. 
•  .  .  This  plaintiff  was  not  concluded  by 
the  proofs  of  death  which  she  had  presented. 
Prima  facie,  they  were  true  statements;  but 
it  was  open  to  her  to  give  evidence  changing, 
or  correcting,  the  facts  therein  appearing  to 
have  been  stated  by,  or  for,  her.  In  fact, 
they  called  upon  her  to  show  that  her  allega- 
tion in  the  complaint  as  to  the  death  being 
caused  by  consumption  of  the  bowels  was 
true.  Had  that  been  done,  and  had  it  thereby 
appeared  by  some  evidence  that  the  cause  of 
death  was,  or  could  have  been,  other  than  as 
stated  in  the  certificates,  and  an  inference 
permitted  that  the  statements  in  the  proofs 
as  to  the  cause  of  death  were  incorrect,  a 
question  would  have  been  presented  for  the 
jury  to  determine.  But  the  case,  when  the 
plaintiff  rested,  was  destitute  of  any  evidence 
which  even  tended  to  show  that  the  repre- 
sentations and  statements  made  and  furnished 
by  the  plaintiff  to  the  defendant  were  not 
true.  The  plaintiff  had  not  seen  her  husband 
for  a  month  priof  to  his  death,  and,  therefore, 
was  unable  to  say  t^at  he  had  not  died  from 
the  cause  stated  in  the  certificate  of  the  phy- 
sician which  she  presented  to  the  company 
and  upon  which  she  based  her  own  certificate. 
It  is  true  that  she  testified  to  the  fact  that, 
in  the  past,  her  husband  had  suffered  from 
diarrhoea  and  had  used  spirituous  liquors  by 
the  advice  of  a  physician  and  to  relieve  his 
sufferings;  but  that  was  not  at  all  incom- 
patible with  the  fact  that  his  death  eventual- 
ly was  caused  by  intemperance.  The  testi- 
mony of  the  physician,  who  was  examined  as 
a  witness  in  her  behalf,  was  valueless  to  con- 
tradict the  certificate;  because  his  attend- 
ance upon  the  deceased  had  only  been  for  a 
short  period,  and  that  more  than  four  years 
before  the  death.  It  is  a  singular  and  a  very 
pregnant  fact  that  the  plaintiff  did  not  at- 
tempt to  explain  away  the  damaging  effect 
of  her  admissions  in  the  certificate  by  some 
evidence,  either  of  some  other  physician  who 
had  known  the  deceased,  or  of  some  personal 
acquaintance.  .  .  .  The  result  was  that, 
when  the  plaintiff  rested  her  case,  but  one  in- 
ference was  permissible  and  that  was  that  the 
facts,  which  the  plaintiff  had  represented  to 
the  defendant  in  the  certificate  accompany in{v 
her  demand  for  payment,  were  true  and  in- 
capable of  being  contradicted." 

But  where  evidence  is  admitted  tending  to 
contradict  the  cause  of  death  as  stated  in 
the  physician's  certificate,  this  tends  to  ob- 
viate the  effect  of  the  contrary  admission  In 
the  proofs  of  death,  to  change  or  correct  the 
facts  so  appearing  to  be  admitted,  and  to 
raise  an  issue  on  the  fact,  and  is  sufficient  to 
authorize  a  finding,  not  only  that  no  admis- 
sion was  intended,  but  also  that  the  fact  is 
otherwise  than  as  it  was  stated  by  the  proofs. 


Boylan  v.  Prudential  Ins.  Go.  18  Misc.  444, 
42  N.  Y.  S.  62. 

Likewise,  where  evidence  in  contradiction 
of  the  certificate  of  the  physician  appears 
from  a  paper  subscribed  by  the  plaintiff,  and 
forming  a  part  of  the  proofs  of  death  admit- 
ted in  evidence,  this  tends  to  obviate  the 
effect  of  the  physician's  statement.  Howard 
V.  Metropolitan  L.  Ins.  Go.  18  Misc.  74,  41 
N.  Y.  S.  33. 

Nor  does  the  fact  that  a  rule  of  a  fraternal 
order  required  the  filing  of  a  physician's  cer- 
tificate, as  to  the  cause  of  death,  estop  the 
beneficiary  from  combatting  the  truth  of  the 
physician's  statements.  Modem  Vyo<Slmen  of 
America  v.  Davis,  184  111.  236,  66  N.  E.  300, 
affirming  84  111.  App.  439;  Triple  Tie  Ben. 
Assoc.  V.  Wheatley,  76  Kan.  261,  91  Pac.  59. 

Likewise,  the  fact  that  the  form  of  proof 
of  loss  furnished  by  the  insurance  company 
required  the  attending  physician  to  state  the 
cause  of  the  insured's  death,  has  been  held 
not  to  estop  the  beneficiary  in  an  action 
against  the  company  from  denying  and  prov- 
ing that  the  death  of  the  insured  was  due 
to  any  other  cause  than  that  therein  stated. 
Denver  L.  Ins.  Co.  v.  Price,  18  Colo.  App.  30, 
69  Pac.  313;  Vail  v.  North  American  Union, 
191  111.  App.  297;  Triple  Tie  Ben.  Assoc,  v. 
Wlieatley,  76  Kan.  251,  91  Pac.  59;  Mutual 
L.  Ins.  Co.  v.  Schmidt,  6  Ohio  Dec.  901,  8 
Am.  L.  Rec.  629,  affirmed  40  Ohio  St.  112. 
Compare,  however,  Proppe  v.  Metropolitan  L. 
Ins.  Co.  13  Misc.  266,  34  N.  Y.  S.  172. 

In  Redmond  v.  Industrial  Ben.  Assoc.  150 
N.  Y.  167,  44  N.  E.  769,  affirming  78  Hun 
104,  28  N.  Y.  S.  1075,  the  court  held  that 
it  was  unnecessary  to  decide  whether  the 
physician's  sworn  statement  in  the  proofs  of 
death  as  to  the  cause  of  the  insured's  death 
was  binding  as  an  admission  of  the  plaintiff, 
since  it  appeared  that  he  did  not  represent 
the  plaintiff,  and  the  furnishing  of  his  sworn 
statement  was  in  no  sense  the  voluntary  act 
or  admission  of  the  plaintiff,  but  was  made 
a  condition  precedent  to  his  recovery  on  the 
policy  of  the  contract  of  insurance. 

In  Muller  v.  Order  Germania,  61  N.  Y. 
Super.  Ct.  43,  18  N.  Y.  S.  794,  it  appeared 
that  the  plaintiff  was  required,  as  a  condi- 
tion precedent  to  the  enforcement  of  her 
claim,  to  present  a  certificate  of  death  issued 
by  the  board  of  health  for  the  purpose  of 
establishing  the  death  of  the  insured,  proof 
in  this  form  alone  being  acceptable.  The  cer- 
tificate of  death  furnished  by  the  attending 
physician  and  offered  in  evidence,  stated  that 
the  ''chief  cause  of  death  was  cancer  of  the 
uterus,  and  the  duration  of  disease  two 
years."  The  statute  (Laws  1882,  c.  410, 
§  604)  merely  required  physicians  to  specify 
the  direct  and  indirect  cause  of  death.  It 
was  held  that  the  evidence  showed  that  the 
statement  in  the  certificate  that  the  duration 
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of  the  diseaBe  uras  two  years  was  the  mere 
opinion  of  the  attending  physician,  ajid  that 
under  the  statute  this  opinion  did  not  rise 
to  the  dignity  of  evidence  prima  facie  or 
otherwise. 

In  Neudeck  v.  Grand  Lodge,  etc.  61  Mo. 
App.  97,  it  appeared  from  the  certificate  of 
the  physician,  which  was  part  of  the  proofs 
of  loss,  that  he  did  not  see  the  insured  until 
after  he  was  dead,  and  that  he  judged  that 
the  insured  died  of  apoplexy,  and,  from  the 
history  of  the  case,  he  judged  that  it  was 
from  the  excessive  use  of  alcohol.  In  holding 
that  the  certificate  was  inadmissible  the 
court  Aid:  'There  was  nothing  in  the  con- 
tractual relations  between  Buddy  [insured] 
and  defendant  requiring  that  the  notification 
of  the  death  should  state  its  cause,  or,  if  so, 
that  such  notification  should  constitute  evi- 
dence of  it  on  a  trial  of  an  action  at  law, 
when  that  question  is  myaterial.  The  cause 
of  the  death  was  left  to  be  proved  by  com- 
mon-law evidence.  It  would  be  strange,  in- 
deed, if  the  learned  physician  who  only  looked 
upon  the  inanimate  body  of  Buddy  could  be 
permitted,  under  his  certificate,  to  testify 
his  opinion,  not  only  as  to  the  disease  oT 
which  he  died,  but  the  cause  of  the  disease, 
the  latter  from  hearsay — ^and  thus  establish 
defendant's  defense.  The  plaintiff  did  not 
know  that  the  physician  had,  by  his  certifi- 
cate, stated  a  fkct  which,  if  true,  would  bar 
her  right  to  recover  the  sum  provided  in  the 
benefit  certificate,  and  could  in  no  way  be 
bound  by  his  statement  of  any  material  fact 
in  issue  between  her  and  the  defendant.  The 
defendant  could  not  convert  the  unauthorized 
statements  made  in  the  certificate  of  the 
physician  as  to  the  cause  of  the  death  of 
Buddy,  into  evidence  of  that  fact,  on  a  trial 
of  an  action  at  law,  where  that  is  the  vital 
issue.  The  certificate,  as  far  as  it  tends  to 
prove  the  cause  of  the  death,  for  the  reasons 
above  stated,  was  inadmissible  in  evidence." 

In  Frazier  v.  Metropolitan  L  Ins.  Co.  161 
Mo.  App.  709,  141  S.  W.  936,  it  appeared 
from  the  unconditional  evidence  that  the 
plaintiff  made  the  doctor's  certificate  part  of 
the  proof  of  death  in  the  hour  of  her  bereave- 
ment, amid  the  distractions  incident  thereto. 
They  were  not  read  by  or  to  her,  nor  were 
their  contents  or  purport  explained.  She  was 
without  her  glasses  and  could  not  read,  and 
signed  where  she  was  told  to  sign.  It  was 
held  that  all  this  was  sufficient  to  justify  the 
jury  in  giving  no  effect  to  the  so-called  ad- 
missions. 

In  Ck>nimonwealth  Bonding,  etc.  Co.  v. 
Hendricks  (Tex.)  168  S.  W.  1007,  it  was 
urged  that  a  physician's  certificate  of  death, 
stating  that  the  death  of  the  insured  was 
due  to  paralysis  of  the  heart,  and  from  the 
history  of  the  case  was  caused  by  tetanus, 
was  inadmissible  for  any  purpose,  and  was 


hearsay.  The  court  held,  however,  thai  as 
the  policy  in  suit  required,  in  the  event  of  an 
accidental  death,  that  the  insurance  company 
be  notified  in  writing  as  soon  as  possible, 
with  full  particulars  of  the  accident  and  in- 
jury, the  certificate  was  clearly  admissible, 
if  for  no  other  purpose,  to  show  that  the 
foregoing  provision  of  the  contract  had  been 
complied  with.  But  the  court  held  that  a 
requested  charge  that  the  jury  should  not 
consider  the  certificate  as  in  any  way  estab- 
lishing the  cause  of  the  death  of  the  insured, 
should  have  been  given. 

In  Brotherhood  of  American  Yeomen  t. 
Hickey  (Tex.)  191  S.  W.  162,  it  appeared 
that  the  defendant  fraternal  benefit  associa- 
tion offered  in  evidence  and  the  trial  court 
sustained  the  objection  to  the  introduction  of 
the  proofs  of  death,  which  included  the  cer- 
tificate of  the  attending  physician.  The  court 
held  as  there  was  no  condition  in  the  policy 
that  the  proofs  of  death  furnished  under  the 
terms  of  the  policy  should  be  evidence  of 
the  fact  in  a  trial  on  behalf  of  the  defendant, 
in  order  to  make  the  testimony  admissible 
in  that  form,  rather  than  by  the  form  of 
depositions  as  provided  by  the  statutes,  there 
would  have  to  be  an  agreement  by  the  parties 
to  use  the  evidence  in  that  form. 

In  North  American  Ace.  Ins.  Co.  V.  Miller 
( Tex. )  193  6.  W  760,  it  was  held  that  the 
physician's  certificate  as  the  cause  of  the 
death  of  the  insured  was  an  ex  parte  decla- 
ration by  the  physician  and  not  admissible. 

Wai?eb  of  Pbivilbqb.. 

The  act  of  the  beneficiary  in  furnishing  a 
certificate  of  the  cause  of  death  given  by  the 
physician  of  the  insured  and  attached  to  the 
proofs  of  death  does  not  constitute  a  waiver 
of  the  provisions  of  a  statute  prohibiting  a 
physician  from  disclosing  any  information 
acquired  by  him  in  the  course  of  his  profes- 
sional capacity  and  his  testimony  is  not  ad- 
missible in  an  action  on  the  policy.  Dreier 
V.  Continental  L  Ins.  Co.  24  Fed.  670:  Nel- 
son V.  Nederland  L.  Ins.  Ck>.  110  la.  600,  81 
N.  W.  807 ;  Briesenmeister  v.  Supreme  Lodge, 
etc.  81  Mich.  625,  45  N.  W.  977 ;  Krspp  t. 
Metropolitan  L.  Ins.  Co.  143  Mich.  369,  106 
N.  W.  1107,  114  Am.  St.  Rep.  661;  Frazier 
V.  Metropolitan  L.  Ins.  Co.  161  Mo.  App.  709, 
141  S.  W.  936;  Hicks  v.  Metropolitan  L.  Ins. 
Co.  196  Mo.  App.  162,  190  S,  W.  661;  Red- 
mond V.  Industrial  Ben.  Assoc.  78  Hun  104, 
28  N.  Y.  S.  1075,  affirmed  150  N.  Y.  167,  44 
N.  E.  769;  Buffalo  Loan,  etc.  Co.  v.  Knightfl 
Templar,  etc,  Assoc.  126  N.  Y.  450,  27  X.  E- 
942,  22  Am.  St.  H^.  839,  affirming  56  Hun 
303,  9  N.  Y.  S.  346;  Klein  v.  Prudential  Ins. 
Co.  221  N.  Y.  449,  117  N.  E.  942 ;  Becker  v. 
Metropolitan  L.  Ins.  Co.  43  :Misc.  99,  87  X. 
Y.  S.  980,  reversed  on  other  grounds  99  App. 
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DiT.  5,  90  N.  Y.  S.  1007;  Carmichael  v.  John 
Hancock  Mut.  L.  Ins.  Co.  45  Misc.  597,  90 
N.  Y.  S.  1033.  Compare  Western  Traveler's 
Ace.  Assoc.  V.  Munson,  73  Neb.  868,  103  N. 
W.  688,  1  L.R.A.(N.S.)  1068;  Proppe  v. 
Metropolitan  L.  Ins.  Co.  13  Misc.  266,  34  N. 
Y.  S.  172.  Compare  also  the  cases  set  out 
infra,  in  the  subdivision  View  that  Record 
l9  Admissible, 

In  Carmichael  v.  John  Hancock  Mut.  L. 
Ins.  Co.  supra,  the  court  said:  "Where  the 
certificate  has  been  delivered  among  th^ 
proofs  of  death,  its  character  as  proof  is 
derived  not  from  what  the  physician  declared, 
but  from  what  the  plaintiff  has  admitted  to 
be  the  fact,  i.  e.,  the  cause  of  death,  and  the 
privilege,  which  she  might  assert  to  exclude 
the  evidence  of  the  physician,  does  not  extend 
to  evidence  of  what  she  has  herself  admitted.'* 

In  Frazier  v.  Metropolitan  L.  Ins.  Co.  161 
Mo.  App.  709,  141  8.  W.  936,  it  was  held 
that  where  the  physician's  certificates  of 
death  furnished  with  the  proofs  of  loss  con- 
tained disclosures  of  a  privileged  nature,  but 
the  beneficiary  had  no  knowledge  whatever 
of  the  contents  of  the  certificates,  there  was 
no  waiver  of  the  privilege  accorded  by  the 
statute. 

In  Salts  V.  Prudential  Ins.  Co.  140  ^fo. 
App.  142,  120  S.  W.  714,  it  appeared  that  the. 
certificate  of  a  physician  as  to  the  cause  of 
the  insured's  death  was  excluded  from  evi- 
dence because  he  had  treated  the  insured  pro- 
fessionally during  her  lifetime.  It  was 
insisted  that  the  plaintiff  had  waived  the  in- 
competency of  the  witness,  and  particularly 
of  his  certificate  of  death,  inasmuch  as  the 
plaintiff  had  written  the  following  in  the 
proof  of  loss:  "See  I>r.  ctf."  Since  it  ap- 
peared that  three  other  certificates  to  which 
that  notation  referred  had  been  made  out  by 
as  many  physicians,  and  since  the  plaintiff 
had  had  nothing  to  do  with  getting  the  ex- 
cluded certificate,  the  court  held  that  it  was 
incompetent  against  him.  The  court  also 
held  that  it  was  not  one  of  the  certificates 
referred  to  in  the  proof  of  loss. 

A  physician's  certificate  as  to  the  cause  of 
death  of  the  insured,  furnished  by  the  guard- 
ian of  an  infant  plaintiff  as  part  of  the  proofs 
of  death,  and  as  a  wholly  gratuitous  act  on 
the  part  of  the  guardian  and  stating  a  cause 
relieving  the  insurer  from  liability,  while  ad- 
missible in  evidence  as  an  admission  bv  the 
guardian  of  the  truth  of  the  fact  certified 
under  the  statute,  has  been  held  not  to  be 
binding  on  the  infant  plaintiff.  Buffalo  Loan, 
etc.  Co.  V.  Knights  Templar,  etc.  Assoc.  126 
X.  Y.  450,  27  N.  E.  942,  22  Am.  St.  Rep.  839, 
atHrming  56  Hun  303,  9  N.  Y.  8.  346. 

A  fortiori  there  is  no  waiver  of  privilege 
by  the  furnishing  of  an  affidavit  or  certificate 
of  a  physician  which  is  not  required  by  the 
policy,  but  is  furnished  merely  as  a  volun- 


tary act  in  an  effort  to  lecure  a  settlement. 
Fidelity,  etc.  Co.  v.  Meyer,  106  Ark.  91,  152 
S.  W.  995,  44  L.R.A.(N.S.)  493;  Buffalo 
Loan,  etc.,  Co.  v.  Knights  Templar,  etc.  Assoc. 
126  N.  Y.  450,  27  N.  E.  942,  22  Am.  St.  Rep. 
839,  affirming  56  Hun  303,  9  N.  Y.  S.  346. 

The  lotoa  statute  (Code,  §  4608)  prohibit- 
ing the  disclosure  of  confidential  communica- 
tions between  physician  and  patient,  does  not 
apply  to  an  affidavit  of  a  physician  stating 
the  duration  of  the  insured's  sickness  and 
the  cause  of  his  death,  presented  by  the  bene- 
ficiary as  part  of  her  proofs  of  loss,  and  in- 
troduced by  the  company  as  an  admission. 
Nelson  v.  Nederland  L.  Ins.  Co.  110  la.  600, 
81  N.  W.  807,  wherein  the  court  said:  "This 
affidavit  was  objected  to  on  the  ground  that 
death  had  been  admitted,  and  it  was  a  disclo- 
sure of  a  confidential  communication  by  de- 
ceased to  his  physician.  The  policy  required 
no  more  than  satisfactory  proofs  of  death, 
and  the  company  might  under  this  provision 
demand  that  the  fact  of  death  be  shown  with 
reasonable  definiteness  and  certainty.  But, 
under  the  guise  of  ascertaining  that  fact,  it 
had  no  right  to  insist  upon  information  con- 
cerning the  cause  thereof,  as  that  would  have 
no  direct  bearing  on  such  an  inquiry.  The 
statements  must  be  regarded,  then,  as  gratui- 
tous. But  the  affidavit  was  presented  to  the 
company  by  the  beneficiary  as  part  of  her 
proofs  of  loss,  and  was  a  communication  to 
it  of  facts,  indicating  the  invalidity  of  the 
policy.  It  may  not  be  entitled  to  the  weight 
which  should  be  attached  to  a  direct  asser- 
tion by  the  plaintiff  but  having  been  for- 
warded by  her  for  the  consideration  of  the 
defendant  in  determining  its  liability,  it 
should  be  received  in  evidence  as  in  the  na- 
ture of  an  admission,  and  accorded  the  con- 
sideration due  to  it  in  view  of  all  the  par- 
ticular circumstances  of  the  case.  But  it  is 
said  this  was  in  violation  of  the  statute  al- 
ready mentioned.  That  does  not  prescribe 
any  rule  of  professional  conduct.  The  physi- 
cian, in  disclosing  the  secrets  of  his  patient 
in  conversation  or  writing,  violates  no  law 
of  which  we  have  knowledge,  though  such  a 
course  may  be  reprehensible,  and  in  disregard 
of  professional  propriety.  It  is  'in  giving 
testimony*  in  a  judicial  proceeding  that  sucli 
disclosures  are  prohibited  by  statute,  and 
doubtless  this  may  no  more  be  done  by  affi- 
davit than  orallv.  But  here  the  information 
ascertained  professionally  had  been  revealed 
in  an  affidavit,  not  for  use  in  such  a  proceed- 
ing, and  it  was  not  offered  nor  received  as 
evidence  of  the  physician,  or  of  what  he  said, 
as  in  that  event  it  would  have  been  incom- 
petent, but  a^  an  admission  by  the  plaintiff 
that  its  contents  were  true." 

In  Proppe  v.  Metropolitan  L.  Ins.  Co.  13 
Misc.  266,  34  N.  Y.  8.  172,  it  appeared  that 
the  certificate  of  the  physician  stated  a  cause 


766 


CITB  THIS  VOL.  ANN.  CAS.  1818C. 


of  death  relieving  the  insurer  of  liabilityi 
and  that  the  plaintiff  made  this  certificate  a 
part  of  her  statement  of  claim  by  stating  in 
answer  to  the  question  as  to  the  cause  of 
death  "See  doctor's  statement."  The  plain- 
tiff claimed,  however,  that  the  statement  of 
the  physician  did  not  bind  her  on  the  ground 
that  it  was  privileged,  under  the  statute. 
The  court  held  that  as  she  had  submitted  the 
proofs  of  death  and  made  their  contents  evi- 
dence of  the  facts  therein  stated,  she  could 
not  offer  the  statement  for  a  part  only  of 
what  it  contained,  but  that  the  whole  became 
evidence.  Moreover,  the  court  held  that  as  by 
an  express  clause  of  the  policy  the  contents  of 
the  proofs  of  death  were  made  evidence  of 
the  facts  therein  stated,  this  condition  was 
not  only  a  waiver  of  privilege  on  the  part 
of  the  deceased,  but  an  agreement  and  condi- 
tion binding  on  the  plaintiff. 

In  Western  Travelers'  Ace.  Assoc,  v.  Mun- 
son,  73  Neb.  858,  103  N.  W.  688,  1  L.R.A. 
(N.S.)  1068,  it  appeared  that  the  constitu- 
tion of  the  insurer  expressly  required  the 
affidavit  of  the  attending  physician  as  a  part 
of  the  proofs  of  death,  and  required  that  the 
affidavit  should  state  the  cause  of  death  and 
such  information  as  might  be  required  by  the 
association.  It  also  appeared  that  this  pro- 
vision was  a  part  of  the  contract  of  insur- 
ance, and  was  assented  to  by  the  insured 
when  he  became  a  member  of  the  association. 
The  court  held  that  by  assenting  to  these 
provisions,  the  assured  clearly  and  unequivo- 
cally waived  the  benefits  of  the  statute,  and 
agreed  that  the  attending  physician  should 
be  permitted  to  disclose  the  cause  of  death 
and  such  other  facts  and  circumstances  as 
might  be  disclosed  to  him  in  his  professional 
capacity  while  in  attendance  on  the  assured 
during  his  last  sickness. 

Certificate   Constituting  JPuhUo  Record* 

View  that  Recxad  Is  Admissible. 

The  decisions  are  in  conflict  as  to  the  ad- 
missibility in  evidence  of  a  public  record  con- 
taining a  physician's  certificate  as  to  the 
cause  of  the  death  of  a  person,  or  a  certified 
copy  of  the  certificate  so  filed.  In  some  juris- 
dictions, either  is  admissible  to  show  the 
cause  of  the  death  of  the  person  named  when 
made  pursuant  to  the  statute  and  within  its 
requirements.  Hennessy  v.  Metropolitan  L. 
Ins.  Co.  74  Conn.  609,  52  Atl.  400;  National 
Council,  etc.  v.  O'Brien,  112  111.  App.  40; 
Krapp  v.  Metropolitan  L.  Ins.  Co.  143  Mich. 
369,  106  N.  W.  1107,  114  Am.  St.  Rep.  651; 
Reynolds  v.  Prudential  Ins.  Co.  88  Mo.  App. 
079;  Ohmeyer  v.  Supreme  Forest  Woodmen 
Circle,  91  Mo.  App.  189;  State  v.  McDonald, 
55  Ore.  419,  103  Pac.  512,  104  Pac.  967,  106 
Pac.  444;  McKinstry  v.  Collins,  74  Vt.  147, 


52  Atl.  438;  Sandberg  v.  State,  113  Wia.  578, 
89  N.  W.  604;  State  v.  Pabst,  139  Wis.  561, 
121  N.  W.  351.  And  see  the  reported  case. 
See  also  Parkinson  ▼.  Francis,  15  Sim.  160, 
60  Eng.  Rep.  (Reprint)  578;  Traill  v.  Kibble- 
white,  10  Jur.  (Eng.)  107.  Compare  Court 
of  Honor  v.  Clark,  125  111.  App.  490;  Mc- 
Kinstry y.  Collins,  76  Vt.  221,  56  Atl.  985; 
Rohloff  V.  Lutherans  Aid  Assoc.  130  Wis.  61, 
109  N.  W.  989. 

In  Ohmeyer  v.  Supreme  Forest  Woodmen 
'Circle,  91  Mo.  App.  189,  the  court  said:  'The 
certificate  offered  in  evidence  is  called  a  copy 
of  the  burial  certificate  but  is  in  both  form 
and  substance  a  certificate  of  death  conform- 
ing in  every  particular  with  the  charter 
•  .  .  and  was  deposited  where  the  law  re- 
quired a  death  certificate  to  be  filed,  to  wit, 
in  the  office  of  the  health  commissioner.  It 
was  properly  authenticated  and  by  express 
provision  of  the  charter  was  competent  evi- 
dence and  should  have  been  admitted  as  pre- 
sumptive evidence  of  the  fact  that  Kate 
Geraghty  died  ot  consumption." 

In  Hennessy  v.  Metropolitan  L.  Ins.  Co.  74 
Conn.  689,  52  Atl.  490,  an  action  on  an  in- 
surance policy,  on  an  issue  as  to  the  cause  of 
death  of  the  father  of  the  insured,  the  de- 
fendant  insurance  company  offered  in  evi- 
dence a  certified  copy  of  the  ''death  record" 
of  the  father  from  the  public  records  of  the 
registrar  of  births,  deaths,  and  marriages  of 
the  city.  This  record  was  a  copy  of  a  cer- 
tificate filed  and  signed  by  the  attending  phy- 
sician, in  which  the  cause  of  death  was  stated 
as  tuberculosis  pulmonum.  The  plaintiff 
claimed  that  he  had  died  of  a  different  dis- 
ease. The  physician  had  previously  testified 
for  the  defense  that  he  had  attended  the 
father  in  his  last  sickness,  and  that  the  latter 
had  died  of  consumption  of  the  lungs.  The 
court  held  that  the  copy  of  the  death  record 
was  erroneously  excluded ;  that  the  defendant 
had  the  right  to  put  in  the  copy  as  corrobo- 
rative evidence  of  the  testimony  of  the  physi- 
cian and  also  as  independent  evidence  of  the 
facts  recorded. 

In  McKinstry  v.  Collins,  74  Vt.  147,  52 
Atl.  438,  an  action  for  damages  for  an  alleged 
assault  on  the  plaintiff's  wife^  which  it  wm 
claimed  caused  her  death,  as  tending  to  prove 
that  the  plaintiff's  wife  died  of  pneumonia, 
the  defendants  were  permitted  to  introduce  in 
evidence  a  certified  copy  of  the  record  in  the 
town  clerk's  office  of  the  certificate  of  death 
made  by  one  of  the  attending  physicians  dur- 
ing her  last  illness.  In  holding  the  certifieste 
to  be  admissible  in  evidence  the  ooiurt  ssid: 
"The  certificate  seems  to  have  been  made  in 
conformity  to  section  7  of  No.  56  of  the  Acts 
of  1896,  which  provides,  in  part,  that  any 
physician  who  has  attended  a  deceased  penon 
during  his  or  her  last  illness  shall  at  onoe 
fill  out  and  forward  to  the  health  oflioer  s 
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certificate  giving  the  date  of  death,  the  namey 
age,  sex,  and  if  a  male  over  fifteen  years  of 
age  the  occupation  of  the  deceased  person, 
the  cause  of  death,  place  of  birth,  place  of 
death,  and  the  names  of  the  parents  of  the 
deceased,  so  far  as  these  facts  are  ascertain- 
able. It  is  evident  from  the  source  from 
which  the  certified  copy  came,  that  the  cer- 
tificate was  returned  by  the  health  officer  to 
the  town  clerk,  as  provided  by  section  8  of 
the  act,  and  by  the  clerk  recorded  pursuant 
to  the  requirements  of  section  3  of  the  act, 
which  provides  that  town  and  city  clerks 
ghall  recieve,  number,  and  record  in  the  order 
in  which  they  are  received,  all  certificates  of 
births,  marriages  and  deaths  in  their  respec- 
tive towns  and  cities,  in  the  books  furnished 
to  them  by  the  secretary  of  the  state  hoard 
of  health,  and  that  each  record  shall  show 
when  it  was  made.  It  is  clear  that  the  record 
of  a  certificate  made  and  recorded  in  con- 
formity to  these  provisions  of  law  is  a  public 
record,  and  that  a  certified  copy  of  such  a 
record  is  admissible  in  evidence,  and  is  pre- 
sumptive evidence  of  such  facts  stated  therein 
as  the  attending  physician  is,  by  law,  re- 
quired to  certify  to,  and  are  presumably 
within  his  personal  knowledge.  .  .  .  While 
the  cause  of  death  is  more  or  less  uncertain, 
it  would  seem  in  the  absence  of  a  post- 
mortem examination  that  an  attending  physi- 
cian would  be  more  likely  to  have  personal 
knowledge  of  the  cause  of  death  than  any 
other  person,  and  that  his  certificate  of  the 
cause  of  death  should  be  regarded  as  a  state- 
ment of  a  fact  within  his  personal  knowledge, 
and  therefore  within  the  rule  above  stated.'* 

• 

However,  on  a  subsequent  appeal  (McKinstry 
V.  Collins,  76  Vt.  221,  56  Atl.  985),  the  court 
held  that  the  certificate  was  inadmissible  to 
show  the  cause  of  the  death  of  the  plaintiff's 
wife  when  offered  for  that  purpose,  for  the 
reason  that  the  legislature  had  changed  the 
hiw  since  the  rendition  of  the  previous  deci« 
sion  by  the  enactment  of  a  statute  providing 
that  no  public  record  of  births,  marriages 
or  deaths  required  by  law  to  be  kept,  or  any 
certified  copy  thereof,  should  be  competent 
evidence  in  the  trial  of  any  suit  then  or 
thereafter  pending  to  prove  any  fact  stated 
therein,  except  the  fact  of  birUi,  marriage 
or  death.  (Act  No.  44  of  Acts  of  1902,  p.  49.) 
In^  Thompson  v.  Seattle,  etc  R.  Go.  71 
Wash.  436,  128  Pac.  1070,  an  action  for  dam- 
ages for  injuries  resulting  in  death,  it  ap- 
peared  that  the  person  injured  died  in  the 
state  of  Kentucky.  Immediately  following 
her  death,  the  attending  physician  prepared 
and  filed  with  the  bureau  of  vital  statistics 
of  K^itucky  a  certificate  stating  the  fact  and 
cause  of  her  death.  This  certificate  was  read 
in  evidence  by  the  plaintiffs  as  a  part  of 


instruct  the  jury  to  the  effect  "that  the  death 
certificate  offered  by  the  plaintiffs  in  this  case 
is  in  itself  prima  facie  evidence  of  the  cause 
of  her  death.''  The  court  declined  to  give 
the  instruction  as  requested,  but  gave  in  lieu 
thereof  the  following:  ^'In  the  absence  of 
other  testimony,  gentlemen,  the  certificate  of 
the  physician  who  signed  the  death  certificate 
would  be  prima  facie  evidence  of  the  cause  of 
death,  but  in  passing  upon  the  cause  of  death 
you  wiirtake  into  consideration  not  only  the 
death  certificate,,  but  all  of  the  other  evidence 
before  you  relating  to  the  cause  of  death." 
It  was  held  that  the  refusal  of  the  court  to 
charge  as  requested  was  not  error,  and  that 
the  instruction  given  by  the  court  was  as 
favorable  to  the  defendant  as  the  law  of  the 
case  warranted. 

In  Lucas  v.  Current  River  Land,  etc  Co. 
186  Mo.  448,  85  S.  W.  359,  the  court  sUted 
the  facts  and  itii>  ruling  as  follows:  "The 
burial  certificate  is  not  signed  or  attested  by 
anyone.  It  appears  by  the  certificate  of  the 
health  commissioner  to  be  a  part  of  the  rec- 
ords of  his  office.  But  the  health  commis- 
sioner does  not  certify  to  the  truth  of  the 
facts  stated  therein.  Nor  does  any  other  per- 
son whomsoever.  The  health  commissioner's 
certificate  is  dated  January  23,  1901,  but  the 
unsigned  death  certificate  is  not  dated  at  all, 
nor  is  there  anything  to  show  who  made  it, 
or  when  it  was  made,  or  when  it  was  made 
a  part  of  the  records  of  the  health  depart- 
ment of  the  city  of  St.  Louis.  The  death  of 
a  person  cannot  be  proved  by  a  document 
which  is  not  attested  or  whose  verity  is  not 
vouched  for  by  anyone.  The  death  certificate 
is  of  no  legal  force  or  effect,  and  was  there- 
fore properly  excluded  by  the  trial  court." 

It  has  been  held  that  legislation  requiring 
physicians  to  file  death  certificates  in  a  pub- 
lic office  makes  such  certificates  public  rec- 
ords and  that,  their  contents  being  thus 
published  to  the  world,  they  are  no  longer  to 
be  treated  as  privileged.  State  v.  Pabst,  139 
Wis.  561, 121  N.  W.  357 ;  McGinty  v.  Brother- 
hood of  Ry.  Trainmen  (Wis.)  164  N.  W.  249. 
In  the  case  last  cited  the  court  said:  '*The 
certificate  of  death  of  the  father,  Michael 
McGinty,  made  by  Dr.  O'Neill,  stated  that 
the  cause  of  death  was  an  injury  to  the  head. 
Such  certificate  is  presumptive  evidence  of 
the  cause  of  death,  under  section  4160,  Wis. 
Stats.;  and  the  term  'presumptive,'  as  there 
used,  has  the  same  significance  as  what  is 
designated  as  prima  facie  evidence  under  sec- 
tion 1022-12,  Wis.  SUts.  Such  certificate 
becomes  a  public  record.  Its  contents  are 
published  to  the  world  and  are  no  longer 
treated  as  privileged.  ...  It  being  but 
prima  facie  evidence  of  the  material  facts 
stated  therein,  it  was  subject  to  attack,  and 


their  case  in  chief.    At  the  close  of  the  evi*  k  subject  to  proof  as  to  what  were  the  real 
dence,  the  defendant  requested  the  court  to  ^  facts    concerning    the    death.      The    doctor. 
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therefore,  who  had  made  such  eertificate, 
should  have  been  permitted  to  testify,  if  snch 
was  the  fact,  that  the  injury  to  the  head, 
referred  to  in  the  certificate  as  the  cause  of 
death  was  a  cancer."  Compare^  however, 
Cohodes  v.  Menominee,  etc.  Light,  etc.  Co. 
149  Wis.  308,  135  N.  W.  879,  wherein  the 
court  said:  "It  is  argued  that  legislation 
requiring  physicians  to  file  death  certificates 
in  a  public  oflice  and  to  make  report  of  cer- 
tain accident  cases  to  local  registers  of  vital 
statistics  is  a  legislative  declaration  that  the 
secrecy  as  formally  enjoined  by  the  provi- 
sions of  sec.  4075,  Stats.  (1898),  has  been 
relaxed,  and  that  the  privilege  thereof,  in 
cases  like  the  present  one,  should  be  more 
restricted  than  formerly.  We  perceive  no 
basis  for  this  clain^.  There  is  no  question 
before  us  of  receiving  evidence  of  facts  em- 
braced in  any  such  certificate  or  report  of 
Dr.  Kedelings." 

In  Rohloff  V.  Lutherans  Aid  Assoc.  130 
Wis.  61,  109  N.  W.  989,  it  was  held  that 
there  was  no  error  in  excluding  from  the  con- 
sideration of  the  jury  a  certified  copy  of  the 
certificate  of  death  of  ihe  insured,  made  by 
the  physician  and  health  officer  and  filed  in 
the  register's  office  as  required  by  the  statute. 
The  court  held  that  it  was  not  the  best  evi- 
dence and  was  not  oflFered  by  way  of  im- 
peachment, but  as  original  testimony,  and 
was  clearly  incompetent. 

View  that  Kecord  Is  Not  Admissible. 

However,  in  other  jurisdictions,  it  has  been 
held  that  the  public  record  or  a  certified  copy 
of  the  physician's  original  certificate  is  not 
admissible  in  evidence  to  show  the  cause  of 
death  of  the  person  therein  named.  The  rea- 
son of  these  decisions  is  that  the  statutes 
making  such  certificates  evidence,  do  so  for 
local  and  specific  purposes  only,  but  do  not 
make  them  public  records  in  such  a  sense 
that  they  constitute  evidence  between  private 
parties  who  are  strangers  to  the  facts  re- 
corded. Pence  v.  Myers,  180  lud.  282,  101 
N.  E.  716;  Brotherhood  of  Painters,  etc.  v. 
Barton,  46  Ind.  App.  160,  92  N.  E.  64; 
Brotherhood  of  Painters,  etc.  v.  Peters,  46 
Ind.  App.  733,  92  N.  E.  183;  Louisville  R. 
Co.  ▼.  Raymond,  136  Ky.  738,  123  S.  W.  281, 
27  L.R.A.(N.S.)  176;  Sovereign  Gamp  of 
Woodmen,  etc.  v.  Grandon,  64  Neb.  39,  89 
N.  W.  448;  Buffalo  Loan,  etc.  Co.  v.  Knights 
Templar,  etc.  Assoc.  126  N.  Y.  460,  27  N.  E. 
942,  22  Am.  St.  Rep.  839,  affirming  56  Hun 
303,  9  N.  Y.  S.  346;  Davis  v.  Supreme  Lodge, 
etc.  165  N.  Y.  169.  58  N.  E.  891,  affirming 
35  App.  Div.  354,  54  N.  Y.  S.  1023;  Beglin 
V.  Metropolitan  L.  Ins.  Co.  173  N.  Y.  374,  66 
N.  E.  102,  reversing  67  App.  Div.  629,  68  N. 
Y.  S.  1133,  which  affirmed  32  Misc.  254,  66 
N.  Y.  S.  206;   MoKinley  v.  Metropolitan  L. 


Ins.  Co.  G  Misc.  9,  26  N.  Y.  8.  63;  Robinson 
▼.  Supfeme  Commandery,  etc.  77  App.  Div. 
216,  79  N.  Y.  S.  13,  affirming  38  Misc.  97,  77 
N.  Y.  S.  Ill,  motion  to  dismiss  appeal  de- 
nied 175  N.  Y.  466,  67  N.  E.  1089,  judgment 
affirmed  177  N.  Y.  564,  69  N.  E.  1130;  Pain 
ton  V.  Cavanaugh,  151  App.  Div.  372,  135  X. 
Y.  S.  418.  See  also  Levy  v.  Vaughan,  42 
App.  Cas.  (D.  C.)  146.  Compare  Matter  of 
Francis,  73  Misc.  148,  132  N.  Y.  S.  695;  Mat- 
ter of  Hall,  90  Misc.  216,  154  N.  Y.  S.  317; 
Keefe  v.  Supreme  Council,  etc.  37  App.  Div. 
276,  55  N.  Y.  S.  827;  Hoffman  ▼.  Metropoli 
tan  L.  Ins.  Co.  136  App.  IMv.  739,  119  X. 
Y.  S.  978. 

In  Buffalo  Loan,  etc.  Go.  v.  Knights  Tem- 
plar, etc.  Assoc,  supra,  the  court  said :  '*Thc 
court  also  properly  excluded  the  records  of 
the  board  of  health  of  the  city  of  Buffalo  and 
the  certificate  of  the  attending  physician  flied 
with  the  board,  stating  the  cause  of  death  of 
the  insured.  The  statute  (Laws  of  1870, 
chap.  519,  tit.  12,  §  10,  subd.  5)  makes  it 
the  duty  of  the  board  of  health  of  Buffalo  to 
supervise  the  registration  of  deaths  and 
causes  of  death  in  the  city  and  prescribes 
that  no  burial  of  a  deceased  person  shall 
take  place  until  a  certificate  shall  have  been 
made  and  presented  of  the  death  and  its 
cause,  if  known,  and  that  a  refusal  on  the 
part  of  any  person  whose  duty  it  is  to  make 
out  and  file  for  registration  any  snch  record, 
shall  be  a  misdemeanor.  The  ordinances  of 
Buffalo  also  make  it  the  duty  of  the  attend- 
ing physician  to  furnish  a  certificate  setting 
forth  the  cause,  date  and  place  of  death  of 
any  person  in  the  city,  and  file  the  same  in 
the  ofiioe  of  the  board  of  health.  The  statute 
and  ordinance  were  police  regulations,  and 
the  records  were  required  for  local  and  spe- 
cific purposes,  and  are  not  public  records  in 
such  sense  as  makes  them  evidence  between 
private  parties  of  the  facts  recorded.  We 
have  found  no  case  which  would  justify  their 
admission  in  a  controversy  between  private 
parties  as  evidence  of  the  cause  of  death  re- 
cently happening,  where  that  became  a  mate- 
rial inquiry." 

In  Beglin  v.  Metropolitan  L.  Ins.  Co.  173 
N.  Y.  374,  66  N.  E.  102,  reversing  57  App. 
Div.  629,  68  N.  Y.  S.  1133,  which  affirmed 
32  Misc.  254,  66  N.  Y.  S.  206,  on  the  trial 
the  defendant  offered  in  evidence  a  certified 
copy  of  the  records  of  the  city  board  of 
health,  and  followed  this  with  an  offer  of  the 
original  record,  to  prove  that  the  mother  of 
the  insured  had  died  of  consumption  and  that 
consequently  her  administrator  could  not  re- 
cover on  the  policy.  The  receipt  of  these  rec- 
ords was  objected  to  on  the  ground  that  they 
were  hearsay.  The  court  said:  "A  question 
appears  to  have  arisen  in  the  court  below  as 
to  whether  the  general  statute  relating  to 
public  health  was  in   force  in   the  city  of 
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Albany,  or  chapter  297  of  the  Laws  of  1885, 
which  was  a  local  statute.  We  shall  not  stop 
to  consider  that  question,  but  shall  assume 
that  the  general  statute  was  in  force  and  that 
it  required  a  registration  of  births,  marriages 
and  deaths,  including  tfie  cause  of  death;  and 
that  this  record  was  made  prima  facie  evi- 
dence of  the  facts  therein  set  forth.  This 
statute  was  a  prdice  regulation,  required  for 
public  purposes  and  became  prima  facie  evi- 
dence so  far  as  concerns  questions  arising 
under  its  provisions  which  involve  public 
rights.  But  we  think  it  was  not  the  inten- 
tion of  the  legislature  to  change  the  common- 
law  rule  of  evidence  in  controversies  of  pri- 
vate parties  growing  out  of  contract,  and 
that  the  provisions  of  the  statute  should  not 
be  construed  as  applicable  to  such  cases.  This 
in  effect  was  what  we  held  in  the  case  of 
Davis  V.  Supreme  Lodge,  etc.  165  N.  Y.  159, 
also  in  Buffalo  Loan,  etc.  Co.  v.  Knights 
Templar,  etc.  Mut.  Aid  Assoc.  126  N.  Y.  450. 
The  question  here  presented  was  elaborately 
discussed  in  the  Davis  case  and  we  regard  it 
as  controlling  upon  the  question  now  pre- 
sented.  It  follows  that  the  record  was  im- 
properly received  for  the  purpose  of  showing 
the  cause  of  death." 

In  Sovereign  Camp,  etc.  v.  Grandon,  64 
Neb.  39,  89  N.  W.  448,  the  court  said:  "An 
ordinance  of  the  city  of  Omaha  makes  it  the 
duty  of  every  undertaker  or  other  person, 
before  removing  any  corpse  for  burial,  to 
obtain  from  the  secretary  of  the  board  of 
health  a  permit  to  do  so,  and,  before  obtain- 
ing such  permit,  he  shall  deposit  with  said 
secretary  a  certificate  setting  forth  among 
other  matters,  the  cause  and  date  of  death, 
and  duration  of  last  illness  of  deceased, 
which  certificate  sliall  be  signed  by  the  physi- 
cian or  surgeon  in  attendance  at  the  time  of 
death.  In  case  no  physician  or  surgeon  at- 
tended the  deceased,  then  the  certificate  must 
be  made  by  some  relative  or  attendant.  It 
will  be  observed  that  it  is  only  by  implication 
that  the  ordinance  above  referred  to  requires 
the  physician  to  make  and  sign  the  certificate 
contemplated  by  the  ordinance.  The  certifi- 
cate, when  made,  is  not  required  to  be  under 
oath,  and  its  purpose  is  evidently  to  assist 
the  health  department  in  the  performance  of 
the  duties  devolving  upon  that  office.  It  is 
a  mere  police  regulation  and  is  not  intended 
for  the  purpose  of  supplying  the  public  at 
large  with  information  upon  which  reliance 
may  be  placed  in  the  business  affairs  of  the 
community.  We  do  not  think  the  record  is 
of  such  character  as  to  entitle  it  to  be  re- 
ceived in  evidence,  as  affecting  the  interest 
of  a  party  to  a  litigation.  There  is  another 
reason,  which,  in  our  opinion,  makes  it  in- 
competent. If  signed  by  a  physician,  it  con- 
tains matter  relating  to  his  patient  which  the 

physician  is  not  allowed  to  disclose  as  a  wit- 
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ness  upon  the  trial  against  the  objection  of 
his  patient  or  those  representing  him.  That 
a  record  of  this  character,  reciting  privileged 
communications,  may  be  used  in  evidence 
against  a  party  where  the  testimony  of  the 
physician  making  it  could  not  be  received,  is 
a  proposition  so  inconsistent  with  reason  and 
natural  rules  of  justice  that  we  cannot  give 
our  consent  thereto.  The  court  properly  re- 
fused to  allow  the  certificate   in   evidence." 

In  Pence  v.  Myers,  180  Ind.  282,  101  N.  E. 
716,  it  was  held  that  since  under  the  In- 
diana statute  (Burn's  Ann.  St.  1908,  §  520, 
subd.  4),  it  is  well  established  that  a  physi- 
cian attendant  on  a  testator  at  the  time  of 
his  death  9hould  not  be  permitted  to  testify 
in  a  will  contest  as  to  the  condition  of  the 
testator's  mind,  or  as  to  the  disease  from 
which  he  suffered,  the  cause  or  duration  of 
illness,  and  the  cause  of  his  death,  the  admis- 
sion in  evidence  of  the  death  certificate  of 
such  a  physician,  or  a  record  kept  by  the 
county  health  officer  and  prepared  from  the 
physician's  certificate,  showing  those  facts  or 
any  of  them,  is  error. 

In  Louisville  R.  Co.  v.  Raymond,  135  Ky. 
738,  123  S.  W.  281,  27  L.R.A.(N.S.)  176,  an 
action  for  damages  for  personal  injuries  re- 
sulting in  death,  the  defendant  offered  in 
evidence  a  copy  of  the  death  certificate  made 
by  the  attending  physician,  showing  the  cause 
of  the  death.  It  stated  that  he  died  of 
tuberculosis.  The  court  held  that  the  cer- 
tificate was  properly  rejected  as  evidence,  it 
not  appearing  that  the  physician  was  dead. 
The  court  said  that  while  the  statute  required 
the  physician  to  give  the  death  certificate, 
there  was  nothing  in  the  statute  making  the 
certificate  evidence  in  judicial  proceedings, 
and  it  stood  in  an  entirely  different  place 
from  the  return  of  an  officer  made  pursuant 
to  law  under  his  official  oath,  and  that  the 
best  evidence  was  the  t^stimony  of  the  physi- 
cian, if  he  were  living.  But  the  court  stated 
that  if  it  had  appeared  that  the  physician 
were  dead,  a  different  question  would  have 
been  presented. 

In  Levy  v.  Vaughan,  42  App.  Cas.  (D.  C.) 
146,  an  action  against  a  surgeon  for  mal- 
practice in  the  administration  of  ether,  result- 
ing in  the  patient's  death,  the  trial  court  re- 
fused to  permit  the  plaintiff  to  read  in  evi- 
dence the  death  certificate  made  by  the 
coroner.  The  particular  item  in  question  was 
"cause  of  death,"  which  was  stated  "ether 
narcosis."  The  certificate  was  on  an  official 
blank  of  the  health  department  containing 
questions,  as  to  the  date  of  death,  name,  sex, 
color,  occupation,  etc.,  as  well  as  cause  and 
place  of  death,  wliich  were  required  to  be 
answered  and  certified  to  by  the  physician 
who  attended  the  deceased  professionally  dur- 
ing his  last  illness.  The  coroner  was  not  in 
attendance  on  the  patient,  nor  did  he  malce 
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the  autopsy,  and  his  information  regarding 
the  death  was  hearsay.  Moreover,  the  cer- 
tificate was  not  an  official  certificate  as  cor- 
oner, but  a  formal  requirement  of  the  health 
department,  of  attending  physicians,  where 
tliere  had  been  no  occasion  for  an  inquest, 
and  its  apparent  purpose  was  to  furnish 
statistical  information.  It  was  signed  form- 
ally by  the  coroner  as  attending  physician. 
It  was  held  that  there  was  no  error  in  ex- 
cluding the  certificate. 


BUTTON  ET  Alt. 

V. 

CUKRT. 


Ohio  Supreme  Court — January  25,  1916. 


93  Ohio  St.  339;  112  JV.  E.  1019. 


OaHiing  —  Recovery  of  Loss  —  Set-off 
of  Previous  'WinniiigB. 

Where  in  an  action  to  recover  money  lost 
at  gaming  it  is  claimed,  and  evidence  is 
offered  tending  to  prove,  that  part  of  the 
money  alleged  to  have  been  paid  by  the  plain- 
tiff to  the  defendant  was  in  fact  mon^y  won 
by  the  plaintiff  and  owing  to  him  from  the 
defendant  in  a  former  gambling  transaction, 
it  is  error  for  the  court  to  refise  to  charge 
the  jury  that  if  it  find  this  claim  to  be  true, 
then  the  plaintiff  cannot  recover  that  part 
of  his  losses  in  the  subsequent  transaction 
represented  by  the  credit  given  by  him  by 
the  defendant  for  money  won  by  plaintiff  iu 
a  former  gambling  transaction  and  in  de- 
fendant's possession  at  the  time  the  credit 
was  given. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Court  of  Appeals,  Hamilton  county. 

Action  by  William  S.  Curry,  plaintiff, 
against  William  E.  Button  et  al.,  defendants. 
Judgment  for  plaintiff  in  Superior  Court. 
Judgment  affirmed  by  Court  of  Appeals.  De- 
fendants bring  error.     MoDiFiEa>. 

[339]  On  the  26th  day  of  April,  1906,  Wil- 
liam S.  Curry  filed  a  petition  in  the  superior 
court  of  Cincinnati  against  the  plaintiffs  in 
error,  averring,  among  other  things,  that  Wil- 
liam E.  Hutton,  James  M.  Hutton  and  Wil- 
liam D.  Hutton  are  partners  in  trade,  doing 
luisiness  in  the  city  of  Cincinnati  imder  the 
firm  name  and  style  of  W.  E.  Hutton  &  Com- 
pany; that  from  the  28th  day  of  November, 
1900,  to  the  23d  day  of  March,  1901,  the  de- 
fendants  conducted   a   place   on   East   Third 


street,  Cincinnati,  at  which  bets  and  wagers 
were  made  and  taken  upon  the  rise  and  fall 
of  stocks,  grains  and  commodities;  that  be- 
tween those  dates  the  plaintiff  wagered  with 
the  defendants  large  sums  of  money  and  paid 
and  delivered  to  the  defendants  for  and  on 
account  of  [340]  such  gambling  transactions 
the  sum  of  $1,280,  whereby  the  defendant;} 
became  and  are  indebted  to  the  plaintiff  in 
that  sum  of  money,  which  was  won  from  the 
plaintiff  by  the  defendants  between  the  dates 
named  by  means  of  wagers  made  by  plaintiff 
with  defendiints  on  the  rise  and  fall  of  cer- 
tain stocks,  the  price  of  which  were  quoted 
by  defendants  at  tiieir  place  of  business. 

The  plaintiff  further  averred  that  on  the 
8th  day  of  March,  1902,  he  filed  in  the  same 
court  a  petition  against  these  defendants  to 
recover  said  sum  of  money  with  interest  and 
costs;  that  the  petition  in  that  action  stated 
the  same  cause  of  action  stated  in  this;  that 
the  same  was  dismissed  by  the  court,  other 
than  upon  the  merits  of  the  cause,  on  the  8th 
day  of  March,  1902,  and  on  the  30th  day  of 
April,  1904,  this  cause  was  reinstated  by  the 
court,  and  that  on  the  21st  day  of  April, 
1906,  the  court  found  and  adjudged  that  this 
order  of  reinstatement  was  irregular  and 
void,  and  the  same  was  set  aside  and  held  for 
naught  and  thereupon  the  action  was  finally 
dismissed  other  than  upon  its  merits. 

To  this  petition  the  defendants  demurred 
because  the  action  was  not  brought  within  the 
time  limited  for  the  commencement  of  such 
actions. 

This  demurrer  was  sustained  bv  the  sn* 
perior  court  in  special  term,  but  that  judg- 
ment was  reversed  by  the  general  term  of 
that  court  and  tlie  judgment  of  reversal  was 
aflirmed  by  the  stipreme  court  of  Ohio  and 
the  cause  remanded  to  the  superior  court  for 
further  proceedings  according  to  law. 

The  defendants  then  filed  an  answer  to 
plaintifl's  petition,  and  for  a  second  defense 
pleaded  certain  [341]  facts  upon  which  the 
superior  court  acted,  when,  on  the  2l8t  day 
of  April,  1906.  it  found  and  adjudged  that 
the  entry  of  April  29,  1904,  setting  aside  a 
former  entry  of  dismissal,  after  term,  was 
irregular  and  void. 

A  motion  was  filed  by  the  plaintiff  to  strike 
these  averments  from  the  answer  for  the  rea- 
son that  the  facts  pleaded  in  the  second  de- 
fense had  been  finally  adjudicated  in  favor  of 
the  plaintiff. 

This  motion  was  sustained  and  the  cause 
proceeded  to  trial,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  against  defendants 
for  the  oum  of  $1,280  and  costs. 

This  judgment  was  affirmed  by  the  court 
of  appeals  of  Hamilton  county,  and  error  is 
prosecuted  in  this  court  to  reverse  the  judg- 
ment of  the  superior  conrt  and  the  judgment 
of  the  court  of  appeals  affirminrr  the  same. 


HUTXON 

9S  Ohio 

Ernst,  Cassatt  d  Cottle  for  plaintiffs  in 
error. 

Thomas  L.  Michie  for  defendant  in  error. 

Donahue,  J. — ^The  first  question  presented 
by  the  record  in  this  case  arises  upon  the 
judgment  of  the  superior  court  of  Cincinnati, 
sustaining  the  motion  of  the  plaintiff  to 
strike  the  second  defense  from  the  answer. 

The  petition  in  this  case  sets  forth  in  detail 
all  the  proceedings  had  in  the  first  action, 
and  particularly  the  entry  in  the  superior 
court  made  on  the  21st  day  of  April,  1906, 
in  which  that  court  found  that  the  entry  of 
April  29,  1904,  setting  aside  said  former 
[342]  entry  of  dismissal,  was  made  without 
notice  to  or  knowledge  of  the  defendants,  after 
term,  and  that  such  order  was  irregular  and 
void,  and  for  that  reason  the  same  was  set 
aside  and  held  for  naught. 

The  presumption  obtains  that  that  judg- 
ment is  fully  sustained  by  the  law  and  the 
facts,  and  therefore  the  averments  of  these 
facts  in  the  second  defense  could  not  make 
it  stronger  or  weaker.  The  demurrer  to  this 
petition,  averring  that  such  judgment  had 
hv^n  entered,  presented  to  the  court  the  legal 
effect  thereof.  Necessarily  the  judgmont  on 
the  issue  joined  by  the  demurrer  adjudicates 
tliat  this  action  is  not  barred  by  the  statute 
of  limitations.  The  motion  was  properly  sus- 
tained. 

The  question  whether  this  was  or  was  not  a 
gaming  transaction  is  a  question  to  be  deter- 
mined by  the  jury  under  proper  instructions 
by  the  court. 

The  defendants  requested  ten  special  charges 
to  be  given  to  the  jury  before  argument,  some 
of  which  the  court  gave,  but  refused  to  give 
the  sixth  request,  to  which  refusal  the  de- 
fondant  excepted.  Tliat  request  is  based  upon 
the  following  evidence,  given  by  the  plaintiff 
upon  cross-examination : 

"Q.  You  had  some  prior  transactions  with 
Hutton  &  Co.  before  that  date,  November  28, 
1900,  had  you  not?    A.  Yes,  sir. 

"Q.  The  dav  before  that  vou  had  received 
one  thousand  dollars,  had  you  not?  (Objected 
to  by  counsel  for  plaintiff;  objection  over- 
ruled.) 

"Q.  On  November  27  you  had  received  from 
them  $1,064.51,  had  you  not?  A.  Now,  I 
haven't  mv  statement  with  reference  to  that, 
neither  do  I  rrmeraber  the  exact  date,  but  I 
do  remember  that  [343]  shortly  previous,  and 
possibly  it  was  the  day  before,  that  they,  did 
give  me  a  check  o/  which  this  $700.00  is  a 
part  simply  to  close  up,  to  make  the  state- 
ment— the  money  w^as  already,  the  $700.00 
was  already  in  the  $1,035.00,  if  that  is  what 
you  say  it  is;  the  bookkeeper  simply  gave  me 
a  check  in  order  to  make  the  transaction;  the 
$700.00  was  immediately  handed  back  to 
them.'* 
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From  this  evidence  it  appears  that  this 
$700  was  money  won  by  plaintiff  from  de- 
fendants in  previous  transactions,  that  it  was 
immediately  handed  back  to  the  defendants, 
that  the  exchange  of  checks  was  merely  a 
paper  transaction  for  the  purpose  of  closing 
the  books  to  that  date  and  that  this  $700  is 
included  in  the  judgment  in  this  case. 

While  the  defendants  have  not  pleaded  any 
offset  or  counterclaim,  yet  it  is  incumbent 
upon  the  plaintiff  to  show  that  he  actually 
paid  to  them  $1,280  of  his  own  money  for 
and  on  account. of  these  gaming  transactions^ 
If  this  $700  was  the  money  of  the  defendants, 
and  was  in  fact  part  of  the  money  paid  to  the 
defendants  in  this  new  gaming  transaction, 
the  plaintiff  could  not  recover  that  money  in 
this  suit. 

It  is  true  that  the  plaintiff  further  testified 
that  the  former  transactions  were  made  in 
the  interest  of  himself  and  others*  associated 
with  him,  but  the  jury  would  be  authorized 
to  find  from  this  evidence  that  this  $700 
represents  his  share  of  the  winnings  to  that 
date,  particularly  in  view  of  the  fact  that 
he  "immediately  handed  it  back  to  them," 
upon  his  own  private  transaction,  but  it  is 
immaterial  who  was  the  owner,  so  long  as  it 
represented  winnings  in  a  gaming  [344]  trans- 
action, still  in  the  possession  and  control  of 
the  loser. 

Request  number  six  should  have  been  given 
to  the  jury  and  the  jury  permitted  to  de- 
termine whethei:  this  $700  was  the  money  of 
Hutton  &  Company  or  the  money  of  the  plain- 
tiff. 

P'or  erfor  of  the  court  in  refusing  to  give 
request  number  six,  this  judgment  must  be 
reversed,  unless  the  defendant  in  error  shall, 
within  thirty  days  from  this  date,  enter  a 
remittitur  of  that  amount,  with  interest,  and 
in  that  event  the  judgment,  less  $700  and  in- 
terest, will  be  affirmed;  otherwise  the  entire 
judgment  of  the  superior  court  and  that  of 
the  court  of  appeals  afiirming  the  same  will  be 
reversed  and  cause  remanded  for  a  new  trial. 

Judgment  accordingly. 

Nichols,  C.  J.  Johnson,  Newman  and  Jones, 
JJ.,  concur. 

NOTE. 

Set-oir   of  Prior   TXTlnnings   Im    Action 
to  Reoover  Momey  Lost  at  Gaming. 

In  a  number  of  jurisdictions  statutes  have 
been  enacted  permitting  a  person  who  has  lost 
money  at  gaming,  or  in  some  cases  his  wife 
or  a  creditor,  to  recover  it  from  the  winner. 
See  12  H.  C.  L.  p.  763.  Under  such  a  statute 
the  status  of  a  participant  as  a  loser  or  a 
winner  is  determined  according  to  the  net 
result  of  the  sitting,  winnings  and  losses  on 
the  various  hands  or  plays  being  set  off 
against  each  other  to  arrive  at  that  result. 
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Zellers  v.  White,  208  III.  518,  70  N.  E.  669, 
100  Am.  St.  Rep.  243.  And  see  Bones  v. 
Booth,  2  VV.  Bl.  (Eng.)  ]226.  In  the  case 
first  cited  it  was  said :  "Keeping  in  view  the 
wroBg  at  which  the  statute  is  aimed,  and  giv- 
ing consideration  to  the  use  of  the  word 
'sitting,'  in  this  section,  we  think  the  proper 
contruction  is,  that  all  that  transpires  in 
playing  the  game  of  draw  poker  from  the 
time  certain  players  begin  playing  together 
on  any  one  occasion  until  they  cease  playing 
together  on  that  occasion,  no  matter  how 
many  hands  are  played,  may  be  regarded  as 
one  transaction  or  'sitting,'  and  that  all 
those  who  have  won  more  than  they  have  lost 
during  the  sitting  are  'winners'  and  all  those 
who  have  lost  more  than  they  have  won  dur- 
ing the  'sitting'  are  persons  'losing,'  within 
the  meaning  of  the  statute;  that  all  money  or 
other  valuable  thing  staked  upon  the  game 
at  any  time  during  the  sitting  is  to  be  re- 
garded as  in  play  so  long  as  the  sitting  con- 
tinues, and  that  the  liability  of  the  winner 
as  to  the  person  or  persons  losing  is  measured 
by  the  net  amount  of  his  own  winnings." 

The  decisions  passing  on  the  right  of  a 
person  sued  as  the  winner  at  a  certain  sitting 
to  set  off  his  losses  at  the  other  sittings  are  in 
conflict,  and  have  all  been  rendered  in  actions 
by  the  wife  or  a  creditor  of  the  loser. 

In  Johnson  v.  McGregor,  157  111.  350,  41 
N.  E.  558,  it  was  held  in  an  action  bv  the 
wife  of  the  loser  that  previous  winnings  by 
him  could  not  be  set  off,  the  court  saying: 
"Appellants  contend,  in  the  next  place,  that 
the  trial  court  erred  in  modifying  certain  in- 
structions offered  in  their  behalf.  Said  in- 
structions, aa  asked,  told  the  jury  that  if, 
during  the  period  covered  by  all  the  games  in 
which  appellee's  husband  engaged  with  appel- 
lants, the  money  won  by  the  former  equaled 
or  exceeded  his  losses,  then  appellee  could  not 
recover.  But  the  court  modified  the  instruc- 
tions by  substituting  the  words  'on  the  same 
occasion'  and  'on  such  occasions,'  for  the 
words  'during  the  same  period'  and  'during 
the  period  covered  by  such  gambling,'  thus 
limiting  the  appellee  to  recovery  of  the  loss 
at  any  time  or  sitting,  but  not  to  the  net 
loss  of  the  whole  period  before  the  suit  was 
brought.  The  court,  in  making  such  modifi* 
cations,  committed  no  error.  The  statute  is 
so  clear  and  explicit  on  this  point  that  there 
is  no  room  for  any  doubt  as  to  its  meaning. 
It  expressly  says,  'at  any  time  or  sitting,'  in 
referring  to  the  money  lost  at  gaming  for 
which  the  right  of  recovery  is  given,  thereby 
making  each  'time'  or  'sitting'  a  complete  and 
separate  subject  for  the  penalty  thereinafter 
prescribed.  As  said  in  the  opinion  of  the 
appellate  court,  'the  statute  was  designed 
to  punish  and  discourage  gambling  by  mak- 
ing it  unprofitable  to  the  winner.' " 

In  Caldwell  v.  Caldwell,  2  Bush  (Ky.)  446, 
an  action  by  a  creditor,  it  was  said  that  sub- 


sequent winnings  could  not  be  set  off.  The 
court  said:  "Whenever  five  dollars  or  more 
in  money  or  property  shall  have  been  won 
and  lost  at  unlawful  gaming  within  twenty - 
four  hours,  and  the  game  or  play  at  which 
the  money  or  property  was  won  and  lost  has 
terminated,  and  tiie  parties  shall  have  ceased 
to  play,  any  creditor  of  the  loser,  who  may 
choose  to  assert  it  in  the  mode  prescribed, 
will  have  acquired  such  a  contingent  vested 
right  to  the  sum  or  value  of  the  property  lost, 
in  virtue  of  the  statute  supra,  as  could  not 
be  divested  by  the  loser  winning  at  a  game 
played  at  a  subsequent  and  different  time, 
from  the  winner  at  the  previous  game,  any 
amount;  and  the  money  lost  at  a  subsequent 
game  cannot  be  set  off  against  what  was  pre- 
viously won,  in  an  action  brought  by  a  cred- 
itor of  the  one  who  first  was  loser.  Whether 
it  would  be  a  good  set-off  in  an  action  brought 
by  the  first  loser  himself,  we  need  not  decide 
in  this  case." 

However,  in  Dunn  v.  Bell,  85  lenrt.  581,  4 
S.  W.  41,  it  was  held  that  in  an  action  by  a 
wife  winnings  at  previous  sittings  could  be 
set  off  against  the  loss  sued  for.  Similarly 
in  FoUett  v.  Saviers,  8  Ohio  Dec.  669,  in  an 
action  by  a  wife,  it  was  said:  "If  the  de- 
fendant  can  prove,  by  responsible  witnesses, 
the  fact  that  FoUett  had  won  money  from 
him,  it  is  a  matter  which  should  go  before 
the  jury,  and  the  amount  so  won  should  be 
deducted  by  them  in  rendering  a  verdict." 

In  the  reported  case  it  appeared  that  the 
parties  were  engaged  in  a  stock  transaction 
of  a  gaming  character.  At  one  time  the 
plaintiff  was  entitled  to  a  profit  of  $700. 
This  was  paid  to  him,  not  with  a  view  of  clos- 
ing out  the  transaction  but  wholly  as  a  mat- 
ter of  accounting.  He  immediately  handed 
the  money  back  for  reinvestment.  Further 
dealings  resulted  in  a  loss  exceeding  $700. 
It  was  held  that  the  defendant  was  entitled 
to  set  off  against  the  total  loss  the  $700  thus 
won  and  reinvested. 


STTZPATRICK 

V. 

OWEKS. 


Arkansas  Supreme  Court — ^May  29,  1916. 

124  Ark.  167;  1S6  8.  W.  832;  187  S, 

W.  460. 


Husband  and  T^if  e  -^  Actions  betveaa 
Sponses  —  Death  by  'Wrongful  Aet 

Under    Acts    1915,    p.    684,    removing  th? 
disabilities  of  married  women  and  providing 


FITZPATRICK  y.  OW£I«S. 

124  A,rk,  167. 
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that  9  murried  woman  iu  law  and  equity  shall 
eujov  all  rights  and  be  subjected  to  all  laws 
as  though  she  were  a  feme  sole,  a  ma /r led 
woman  may  maintain  an  action  against  her 
husband  either  for  contract  or  tort,  and  her 
representatives  may  sue  her  husband  for 
"vrongful  death  under  Kirby's  Dig.  §  6289. 
[SSee  note  at  end  of  this  case.] 

Appeal  from  Circuit  Courts  Phillips  county : 
Jacilson,  Judge. 

Action  by  C.  S.  Fitzpatrick,  administrator, 
plaintiff,  against  F.  M.  Owens,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The  facta  are  stated  in  the   opinion.     R£- 

VEBSED. 

Sevens  d  Mundt  and  Hughes  d  Hughes  for 
appellant. 

Moorey  Yineyard  d  Sattcrfield,  Andrews  d 
Burke  and  Fink  d  Dinning  for  appellee. 

[168]  McCuLLocH,  G.  J. — ^According  to  the 
allegations  of  the  complaint,  plaintiff's  in- 
testate, Henrietta  Owens,  was  the  wife  of  the 
defendant,  F.  M.  Owens;  and  said  parties 
had,  by  a  decree  of  the  Chancery  Court  of 
Phillips  County,  Arkansas,  been  divorced 
from  bed  and  board  but  not  from  the  bonds 
of  matrimony;  that  while  the  said  relation 
subsisted,  the  defendant  made  a  felonious  as- 
sault upon  said  Henrietta  Owens  and  killed 
her*,  and  that  by  reason  of  said  wrongful  act 
of  defendant  the  estate  of  said  deeedent  and 
her  next  of  kin  suffered  injury  which  entitled 
them  to  recover  damages  in  the  large  sum 
named  in  the  complaint.  The  court  sustained 
a  demurrer  to  the  complaint  and  dismissed 
the  action  on  the  ground  that  a  right  of 
action  on  the  part  of  either  the  administrator 
or  next  of  kin  was  not  set  forth.  In  testing 
[169]  the  sufficiency  of  the  complaint,  we 
must,  of  course,  accept  as  true  all  the  allega- 
tions set  forth. 

(1-2)  The  action  is  based  on  the  statute 
which  provides  as  follows:  ^'Whenever  the 
death  of  a  person  shall  be  caused  by  wrong- 
ful act,  neglect  or  default,  and  the  act,  neglect 
or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  or  company  or  corporation 
which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances 
as  amount  in  law  to  a  felony."  Kirby's  Di- 
gest, section  6289. 

This  court  construed  that  statute,  not  as  a 
continuation  of  the  right  of  action  which  the 
deceased  had  in  his  lifetime,  but  as  arising  by 
the  preservation  of  the  cause  of  action  which 


was  in  the  deceased,  and  that  if  the  latter 
never  had  a  cause  of  action  none  accrues  to 
his  representatives  or  next  of  kin.  Davis  v. 
St.  Louis,  etc.  R.  Co.  63  Ark.  117,  13  S.  W. 
801,  7  L.R.A.  283. 

The  question  then  for  determination  is  the 
one  stated  by  the  appellant  in  the  brief, 
whether  or  not  a  married  woman,  under  the 
statute  now  in  force  in  Arkansas,  may  main- 
tain against  her  husband  an  action  to  recover 
damages  for  tort  committed  by  him.  The 
cause  of  action,  if  any  exists,  arose  since  the 
enactment  of  a  statute  by  the  General  As- 
sembly of  1916  entitled  ''An  Act  to  remove 
the  disabilities  of  married  women  in  the  State 
of  Arkansas,"  and  reads  as  follows:  "Sec- 
tion 1.  That  from  and  after  the  passage  of 
this  Act,  every  married  woman  and  every 
woman  who  may  in  the  future  become  mar- 
ried, shall  have  all  the  rights  to  contract  and 
be  contracted  with,  to  sue  and  be  sued,  and 
in  law  and  equity  shall  enjoy  all  rights  and 
be  subjected  to  all  the  laws  of  this  State,  as 
though  she  were  a  femme  sole.*'  Acts  of 
1916,  p.  684. 

[170]  It  is  difficult  to  find  authority  bear- 
ing upon  the  construction  of  this  statute,  for 
there  are  no  statutes  in  other  states  in  ^le- 
cieely  the  same  language,  or  enacted  under 
the  same  circumstances  as  this  statute  was 
passed.  The  disposition  of  all  the  courts,  in 
the  construction  of  statutes  relating  to  the 
rights  of  married  women,  is  to  hold  tenacious- 
ly to  the  rule  that  statutes  in  derogation  of 
the  common  law  must  be  strictly  construed. 
This  court  has  announced  that  rule  in  many 
cases  and  has  given  it  effect  in  confining 
within  the  narrowest  possible  limits  statutes 
passed  by  the  Legislature  to  emancipate  mar- 
ried women  from  their  common  law  disabili- 
ties. There  are  many  cases  cited  on  the  brief 
construing  statutes  of  this  kind,  and  in  most 
of  the  decisions  the  statutes  were  held  not  to 
give  a  married  woman  the  right  to  maintain 
an  action  against  her  husband  for  tort.  But, 
as  before  stated,  none  of  the  statutes  ar« 
similar  to  ours  nor  were  they  passed  under 
the  same  circumstances.  One  of  the  leading 
cases  on  the  subject  is  that  of  Thompson  v. 
Thompson,  218  U.  S.  611,  21  Ann.  Cas.  921, 
31  S.  Ct.  Ill,  64  U.  S.  (L.  ed.)  1180,  30 
L.R.A.(N.S.)  1163,  where  the  court  decided 
that  the  statute  of  the  District  of  Columbia 
declaring  that  married  women  "shall  have 
power  to  engage  in  any  business,  and  to  con- 
tract, whether  engaged  in  business  or  not, 
and  to  sue  separately  tipon  their  contracts, 
and  also  to  sue  separately  for  the  recovery, 
security,  or  protection  of  their  property,  and 
for  torts  committed  against  them,  as  fully 
and  freely  as  if  they  were  unmarried,"  did 
not  confer  upon  the  wife  the  right  to  sue  her 
husband  for  damages  on  account  of  tort  com- 
mitted by  him. 
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In  reaching  that  conclusion,  the  court  said 
that  "It  is  apparent  that  its  purposes,  among 
others,  were  to  enable  a  married  woman  to 
engage  in  business  and  to  make  contracts  free 
from  the  intervention  and  control  of  her  hus- 
band, and  to  maintain  actions  separately  for 
the  recovery,  'security  and  protection  of  her 
property,"  and  to  sue  separately  for  torts  as 
freely  as  if  she  were  not  a  married  woman, 
but  that  the  statute  '*was  not  intended  to 
give  a  right  of  action  as  against  the  husband, 
but  to  [171]  allow  the  wife,  in  her  own  name, 
to  maintain  actions  of  tort  which  at  common 
law  must  be  brought  in  the  joint  names  of 
herself  and  husband."  The  case  was  decided 
by  a  divided  court,  there  being  a  dissenting 
opinion  by  Mr.  Justice  Harlan  in  which 
Justices  Holmes  and  Hughes  concurred.  The 
statute  then  under  consideration  was  not  as 
strong  in  the  enlargement  of  the  rights  of 
married  women  as  the  one  passed  in  this 
State,  but  the  opinion  of  the  court  undoubt- 
edly shows  the  tendency  of  the  court,  at 
least  at  that  time,  to  restrict  as  far  as  pos- 
sible those  statutes  and  to  only  follow  the 
legislative  will  as  expressed  in  the  most  ir- 
resistible language  in  enlarging  the  rights  of 
married  women. 

There  are  statutes  in  many  States  enlarg- 
ing the  rights  of  married  women  to  contract 
and  to  maintain  suits  both  upon  contract  and 
for  tort  the  same  as  that  given  by  law  to  the 
husband,  and  those  statutes  have  uniformly 
been  construed  to  give  no  greater  rights  than 
the  husband  had,  and  that  therefore  the  right 
to  maintain  an  action  for  tort  was  not  con- 
ferred for  the  reason  that  the  husband  had 
no  such  right.  Strom  ▼.  Strom,  98  Minn. 
427,  107  N.  W.  1047,  116  Am.  St.  Rep.  387, 
6  L.R.A.(N.S.)  191;  Shultz  v.  Christopher, 
65  Wash.  496,  118  Pac.  629,  38  L.RA.(N.S.) 
780;  Drum  v.  Drum,  69  N.  J.  L.  557,  55  Atl 
86;  Rogers  v.  Rogers,  265  Mo.  200,  177  S 
W.  382. 

In  other  States  where  there  are  statutes 
authorizing  the  wife  to  contract,  either  with 
her  husband  or  with  others,  and  providing 
that  she  may  sue  or  be  sued  alone,  the  courts 
have  construed  those  statutes  to  refer  solely 
to  contractual  rights,  and  to  provide  a  remedy 
merely  for  the  enforcement  of  those  rights. 
Peters  v.  Peters,  156  Cal.  32,  103  Pac.  219, 
23  Ii.R.A.(N.S.)  699;  Main  v.  Main,  46  HI. 
106;  Bandfield  v.  Bandfleld,  117  Mich.  80, 
75  N.  W.  287,  72  Am.  St.  Rep.  660,  40  L.R.A. 
758. 

In  still  other  States,  statutes  somewhat 
similar  are  held  merely  to  give  the  right  to 
sue  upon  causes  of  action  which  existed  at 
common  law,  and  not  to  otherwise  enlarge 
the  common  law  rights  of  a  married  woman. 
Peters  ▼.  Peters,  42  la.  182 ;  Abbott  v.  Abbott, 
67  Me.  304,  24  Am.  Rep.  27;  Freethy  ▼. 
Freethy,  42  Barb.  (N.  Y.)  641. 


[172]  Counsel  for  appeUee  rely,  with  much 
apparent  confidence,  on  the  decision  of  the 
Supreme  Court  of  Tennessee  in  the  case  of 
Lillienkamp  v.  Rippetoe,  133  Tenn.  57,  Ann. 
Cas.  1917C  901,  179  S.  W.  628,  L.R.A.1910B 
881,  but  we  think  that  decision  has  little  if 
any  bearing  on  the  construction  of  the  stat- 
ute now  before  us.  In  that  case  the  court 
construed  a  recent  enactment  of  the  Ten- 
nessee Legislature  declaring  that  married 
women  "are  hereby  fully  emancipated  from 
all  disability  on  account  of  coverture,  and 
the  common  law  as  to  the  disabilities  of 
married  women  and  its  effects  on  the  rights 
of  property  of  the  wife,  is  totally  abrogated, 
and  marriage  shall  not  impose  any  disability 
or  incapacity  on  a  woman  as  to  the  owner- 
ship, acquisition,  or  disposition  of  property 
of  any  sort,  or  as  to  her  capacity  to  make 
contracts  and  do  all  acts  in  reference  to  prop- 
erty which  she  could  lawfully  do  if  she  were 
not  married,"  and  that  "every  woman  now 
married,  or  hereafter  to  be  married,  shall 
have  the  same  capacity  to  acquire,  hold,  man- 
age, control,  use,  enjoy,  and  dispose  of  all 
property,  real  and  personal,  in  possession,  and 
to  make  any  contract  in  reference  to  it.  and 
to  bind  herself  personally,  and  to  sue  and  be 
sued  with  all  the  rights  and  incidents  thereof, 
as  if  she  were  not  married;"  and  the  court 
decided  that  the  statute  did  not  confer  the 
right  on  the  wife  to' sue  the  husband  for  tort. 
In  disposing  of  the  matter  the  court  said: 
"We  must  assume  that  the  Legislature  had 
in  mind  in  the  passage  of  the  act  the  funda- 
mental doctrine  of  the  unity  of  husband  and 
wife  under  the  common  law,  and  the  correla- 
tive duties  of  husband  and  wife  to  each  other, 
and  to  the  well-being  of  the  social  order  grow- 
ing out  of  the  marriage  relation,  and  that. 
if  it  had  been  the  purpose  of  the  Legislature 
to  alter  these  further  than  as  indicated  in 
the  act,  that  purpose  would  have  beMi  clearly 
expressed,  or  would  have  appeared  by  neces- 
sary implication." 

All  the  statutes  of  this  character  do,  as 
stated  by  the  Supreme  Court  of  the  United 
States  in  Thompson  v.  Thompson,  fupra, 
"treat  the  wife  as  a  femme  sole  and  to  a 
large  extent  to  alter  the  common  law  theory 
of  the  unity  [173]  of  husband  and  wife." 
The  difficulty  is  that  the  courts,  in  their  re- 
luctance to  change  the  common  law  ^nilea  of 
law  and  procedure,  place  too  narrow  restric- 
tions upon  the  manifest  designs  of  the  law- 
makers. There  are  two  decisions  brought  to 
our  attention  which  hold  broadlv,  under 
statutes  not  near  so  strong  as  ours  in  the 
emancipation  of  married  women  from  all  com- 
mon law  disabilities,  that  the  wife  can  sw 
the  husband  on  account  of  torts  committed 
by  him.  Brown  v.  Brown,  88  Conn.  42,  Ann. 
Cas.  1915D  70,  89  Atl.  889,  52  L.R.A.(N,S.) 
186;    Fiedler  v.  Fiedler,   42   Okla.   124,  140 
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Pac  1022,  52  L.R.A.(N.S.)  189.  The  Con- 
necticut statute  construed  in  the  case  above 
cited  merely  declared  that  "all  property  here- 
after acquired  by  any  married  woman  shall 
be  held  by  her  to  her  sole  and  separate  use/' 
and  that  court  held  that  giving  that  statute 
full  scope  each  party  to  the  marriage  retains 
his  or  her  legal  identity  and  capacity  to  ovn 
property,  and  each  may  sue  or  be  sued  at  law, 
not  only  for  breach  of  contract,  but  may  sue 
each  other  for  a  tort. 

In  stating  the  conclusions  of  the  court, 
it  was  said:  "It  is  true  that  courts  in  some 
of  the  States  have  held  that  statute  more  or 
less  similar  to  the  one  here  in  question  give 
a  married  woman  no  right  of  action  against 
her  husband  for  a  tort.  They  find  in  the 
statutes  construed  no  legislative  intent  to 
change  the  legal  status  of  husband  and  wife 
as  regards  the  legal  identity  of  the  two,  but 
simply  an  intent  to  ameliorate  the  condition 
of  the  wife  by  permitting  her  to  retain  and 
deal  with  her  own  property,  and  to  contract 
with  and  sue  and  be  sued  by  others  than  her 
husband.  These  courts  generally  hold  that, 
unless  there  is  an  express  provision  giving 
her  the  right  to  sue  her  husband,  she  has  no 
action  against  him  upon  contract  or  for  tort. 
.  .  .  If  the  legislative  intent  in  such  an  en- 
actment is  not  to  change  the  foundation  upon 
which  the  status  of  married  persons  was 
based  at  common  law,  namely,  their  legal 
identity,  but  its  purpose  is  to  empower  the 
wife,  while  that  status  exists,  to  contract  and 
sue  in  her  own  nivme,  like  a  femme  9ole^  it 
might  well  be  held  that  language  bestowing 
this  right  could  not  be  [174]  so  extended  as 
to  permit  her  to  contract  with  her  husband 
or  to  sue  him  for  a  tort,  because  the  statute 
intends  that  her  identity  shall  still  be  merged 
in  that  of  her  husband." 

The  court  then  proceeds  further  to  hold 
that  the  effect  of  the  statute  of  that  State 
with  respect  to  the  rights  of  married  people 
i^-as  that  "the  parties  retained  their  legal 
identity  and  their  several  rights  are  to  be 
detormined  in  accordance  with  the  status  thus 
established,"  and  that  the  wife's  separate 
identity  not  being  lost  by  .her  coverture  it 
necessarily  resulted  from  the  "retention  of  her 
legal  identitv  after  coverture  that  she  had  a 
right  of  action  against  her  husband  for  a 
tort  committed  by  him  against  her  and  re- 
sulting in  her  injury." 

In  the  Oklahoma  case  referred  to.  the  court 
held  that  under  the  general  statutes  there  de- 
claring that  women  shall  "retain  the  same 
le^al  existence  and  legal  personality  after 
marriage  as  before  marriage,  and  shall  re- 
ceive the  same  protection  of  all  her  rights 
as  a  woman,  which  her  husband  does  as  a 
man,"  gave  her  the  right  to  sue  him  for  tort. 

It  is  unnecessary  for  us,  in  ordei  to  sustain 
the  right  of  action   of  the  plaintiffs  in  the 


present  case,  to  go  as  far  as  did  the  Okla- 
homa case,  because  that  case  is  in  conflict 
with  the  decisions  in  those  States  which  hold 
that  a  statute  merely  enlarging  the  rights  of 
married  women  to  those  of  the  husband  do 
not  give  her  the  right  to  sue  for  torts.  Our 
statute  must  be  construed  in  the  light  of  pre- 
vious legislation  in  this  State,  which  had  al- 
ready gone  very  far  towards  complete  eman- 
cipation of  a  married  woman  from  all  the 
common  law  disabilities  of  coverture.  Those 
statutes  provided  that  married  women  could 
own  property  of  any  kind,  and  hold  the  same 
in  their  own  right,  and  convey  it  as  a  femme 
sole;  that  she  could  enter  into  contracts  with 
reference  to  her  separate  property,  and  sue 
and  be  sued  with  reference  thereto.  The  Act 
of  1873  proviied  that  "any  married  woman 
may  bring  and  maintain  an  action  in  her 
own  name  for  or  on  account  of  her  sole  and 
separate  estate  or  property,  or  for  damages 
against  any  person  or  body  corporate,  for  any 
[175]  injury  to  her  person,  character  or  prop- 
erty, the  same  as  if  she  were  sole."  Another 
statute  conferred  upon  married  women  the 
power  to  enter  into  executory  contracts  for 
the  sale  of  her  land.  Act  of  March  19,  1895, 
Kirby's  Digest,  sec.  6209;  Sparks  v.  Moore, 
66  Ark.  437,  56  S.  W.  1064.  After  this  court 
had  decided  in  Kies  v.  Young,  64  Ark.  381, 
42  S.  W.  669,  62  Am.  St.  Rep.  198,  that  the 
husband  was  liable  for  the  ante-nuptial  obli- 
gations of  his  wife,  the  Legislature  changed 
that  rule,  thus  indicating  the  further  desire 
to  pres^.Tve  the  separate  identity  of  the  wife. 
Act  of  February  1,  1899,  Kirby's  Digest,  sec. 
5223. 

These  enactments  left  but  little  in  the  wav 
of  restrictions  upon  the  rights  of  married 
women,  but  the  Legislature  deemed  it  proper 
to  provide  further  legislation  to  completely 
emancipate  her,  and  they  did  so  by  this  stat- 
ute which  declares  its  purpose  in  the  broad- 
est terms  to  "remove  the  disabilities  of  mar- 
ried women."  An  analysis  of  the  language 
of  the  statute  shows  that  the  Legislature 
meant  to  complete  the  work  of  emancipation 
and  to  give  married  women  all  the  rights  and 
remedies  possessed  by  unmarried  women.  The 
words  "to  sue  and  be  sued,"  when  considered 
by  themselves,  merely  enlarge  the  remedies 
of  a  married  woman  and  do  not  enlarge  her 
rights,  but  in  considering  the  significance  of 
those  words  we  must  do  so  in  connection  with 
the  words  which  precede  and  which  -follow, 
and  undoubtedly  the  use  of  those  words  serves 
to  give  a  remedy  for  all  the  rights  found  to 
have  been  enlarged  by  the  preceding  words 
and  those  which  follow.  Now,  the  precedins; 
words  confer,  in  unqualified  terms,  the  right 
of  the  married  woman  '^o  contract  and  be 
contracted  with."  and  the  words  which  follow 
declare  in  the  very  broadest  terms  her  right 
"in  law  and  equity"  to  "enjoy  all  rights  and 
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be  subjected  to  all  the  laws  of  the  State  as 
though  she  were  a  femme  sole.'*  If  this  lan- 
guage be  given  any  effect  at  all  in  the  light  of 
preceding  statutes  enlarging  the  rights  of  the 
married  woman,  it  necessarily  means  that  a 
married  woman  is  to  enjoy  in  law  and  equity 
all  the  rights  which  she  would  enjoy  if  she 
still  remained  a  single  woman,  [176]  and 
that  with  respect  to  those  rights  she  may  sue 
and  be  sued. 

Tlie  inquiry  arises  whether  the  language  of 
the  statute  giving  her  only  such  rights  and 
remedies  as  she  would  enjoy  if  she  were  a 
femme  sole,  necessarily  excludes  the  right  to 
maintain  a  suit  against  her  husband  for  the 
reason  that  if  she  were  a  femme  sole  she 
would  have  no  husband  to  sue,  and  therefore 
it  is  not  intended  to  give  her  any  greater 
right  than  she  would  have  if  she  were  a  femm^ 
sole.  We  scarcely  think  that  the  lawmakers 
had  that  in  mind,  for  they  were  dealing  en- 
tirely with  enlarged  rights  and  remedies  of  a 
married  woman,  and  it  was  evidently  meant 
to  confer  upon  her  the  enjoyment  of  those 
rights  and  remedies,  even  against  her  hus- 
band, the  same  as  if  she  were  unmarried. 

We  are  convinced,  therefore,  that  this  was 
the  intention  of  the  lawmakers,  and  it  would 
be  doing  violence  to  their  manifest  purpose 
to  further  apply  the  rule  of  restriction  on  ac- 
count of  the  statute  being  in  derogation  of 
the  common  law  and  to  hold  that  a  married 
woman  has  no  right  of  action  against  her  hus- 
band. We  have,  as  has  been  so  often  said  by 
this  and  other  courts,  nothing  to  do  with  the 
policy  of  the  law,  for  that  is  controlled  en- 
tirely by  its  legislative  branch  of  government. 
It  cannot  be  said  that  there  is  any  such  fixed 
policy  on  the  subject  that  the  Legislature  has 
not  the  power  to  change. 

As  to  the  policy  of  such  a  statute,  the  Con- 
necticut court,  in  the  case  referred  to,  said: 
"The  danger  that  the  domestic  tranquility 
may  be  disturbed  if  husband  and  wife  have 
rights  of  action  against  each  other  for  torts, 
and  that  the  courts  will  be  filled  with  actions 
brought  by  them  against  each  other  for  as- 
sault, slander,  and  libel,  as  siiggested  in  some 
of  the  cases  cited  in  behalf  of  the  defendant, 
we  think  is  not  serious.  So  long  as  there  re- 
mains to  the  parties  domestic  tranquility, 
while  a  remnant  is  left  of  that  affection  and 
respect  without  which  there  cannot  have  been 
a  true  marriage,  such  action  will  be  impos- 
sible. When  the  purposes  of  the  marriage  re- 
lation have  wholly  failed  by  reason  of  the  mis- 
conduct [177]  of  one  or  both  of  the  parties, 
there  is  no  reason  why  the  husband  or  wife 
should  not  have  the  same  remedies  for  injuries 
inflicted  by  the  other  spouse  which  the  courts 
would  give  them  against  other  persons. 
Courts  are  established  and  maintained  to  en- 
force remedies  for  every  wrong,  upon  the 
theory  that  it  is  for  the  public  interests  that 


personal  differences  should  thus  be  adjusted 
rather  than  that  the  parties  should  be  left  to 
settle  them  according  to  the  law  of  nature. 
No  greater  public  inconvenience  and  scandal 
can  thu$«  arise  than  would  arise  if  they  were 
left  to  answer  one  assault  with  another,  and 
one  slander  with  another  slander,  until  the 
public  peace  is  broken  and  the  criminal  law 
invoked  against  them." 

Again  it  is  said  against  this  construction 
of  the  statute  that  it  confers  a  greater  right 
upon  the  wife  than  it  does  upon  the  husband. 
That  may  be  true,  and  still  the  statute  is  in 
accord  with  previous  legislation  on  the  sub- 
ject which  gives  the  wife  greater  rights  than 
the  husband.  It  was  within  the  power  of  the 
Legislature  to  give  the  wife  new  rights  with- 
out conferring  reciprocal  rights  upon  the 
husband,  and  that  view  of  it  does  not  militate 
against  the  validity  of  the  statute,  nor  does  it 
prevent  that  construction  being  placed  upon  it. 

Upon  the  whole,  we  are  convinced  from  the 
language  of  this  statute  and  the  fact  that  it 
was  enacted  to  add  something  to  the  whole 
sum  of  the  law  on  that  subject,  that  the  stat- 
ute meant  to  give  the  wife  the  right  to  main- 
tain an  action  against  her  husband,  either 
upon  contract  or  for  tort.  The  conclusion  of 
the  circuit  court  was  therefore  erroneouB, 
and  the  judgment  ia  reversed  and  the  cause 
remanded  with  directions  to  overrule  the  de- 
murrer, and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Hart,  J.  {dissenting.) — I  do  not  think  the 
construction  placed  upon  ■  the  act  under  con- 
sideration is  justified  by  its  language,  and 
it  seems  to  me  that  the  construction  is  op- 
posed to  the  trend  of  our  former  decisions  re- 
lating to  the  question.  In  the  case  of  Kies 
V.  Young,  64  Ark.  [178]  381,  42  S.  W.  669, 
62  Am.  St.  Rep.  98,  the  court  expressly  recog- 
nizes the  rule  in  the  construction  of  married 
women  acts  to  be  that  where  the  Legislature 
does  not  by  express  words  or  by  clear  impli- 
cation express  an  intention  to  repeal  the  exist- 
ing law  in  regard  to  married  women,  the  pr^ 
sumption  is  that  they  intended  the  rule  should 
remain. 

The  court  said  that  the  common  law  unity 
of  husband  and  wife  still  exists  in  this  State 
except  so  far  as  the  legislative  purpose  to 
change  it  has  been  expressed  by  statute.  The 
statute  under  consideration  is  as  follows: 
"Section  1.  That  from  and  after  the  passage 
of  this  act,  every  married  woman  and  every 
woman  who  may  in  the  future  become  mar- 
ried, shall  have  all  the  rights  to  contract  and 
be  contracted  with,  to  sue  and  be  sued,  and 
in  law  and  equity  shall  enjoy  all  rights  and 
be  subjected  to  all  the  laws  of  this  State,  as 
though  she  were  a  femme  sole.**  Reliance 
seems  to  be  placed  in  the  decision  of  the  ma- 
jority in  the  dissenting  opinion  of  Judge  Har- 
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Ian  in  Thompson  v.  Tliompson,  218  U.  S.  611, 
21  Ann.  Cas.  921,  31  S.  Ct.  Ill,  54  U.  S. 
(L.  ed.)  1180,  30  L.Rji.  (N.  S.)  1153.  A 
statute  governing  the  District  of  Columbia 
was  under  consideration  in  that  case  and  it 
8]>ecially  provided  tliat  married  women  might 
sue  for  torts  committed  against  them  as  fully 
and  freely  as  if  they  were  unmarried,  and 
Judge  Harhin's  dissent  was  based  upon  this 
special  provision  of  the  statute.  I  think  that 
an  examination  of  his  dissenting  opinion  will 
lead  to  the  conclusion  that  had  it  not  been 
for  this  special  provision,  he  would  not  have 
dissented  from  the  majority  opinion. 

The  first  part  of  our  act  providing  that 
nutrried  women  shall  have  all  rights  to  con- 
tract and  be  contracted  with,  to  sue  and  be 
sued,  I  think  gives  her  the  right  to  make  con- 
tracts with  her  husband  as  well  as  with  third 
persons  and  to  sue  or  be  sued  by  him  as  well 
as  others  in  regard  to  such  contracts.  Be- 
fore the  passage  of  the  act,  by  the  common 
law  a  husband  and  wife  were  deemed  to  be 
one  person  and  no  suit  at  law  of  any  char- 
acter could  be  maintained  by  one  against  the 
other  in  this  [179]  State.  Suits  between  a 
husband  and  wife,  however,  have  long  been 
permitted  in  equity. 

It  seems  to  me  that  the  object  of  the  stat- 
ute was  the  placing  of  the  husband  and  wife 
upon  an  equal  footing  in  regard  to  the  mak- 
ing of  contracts  and  ascertaining  their  rights 
thereunder.  Under  the  common  law  the  hus- 
band did  not  have  the  right  to  sue 'the  wife 
for  a  tort.  I  do  not  think  the  language  of  the 
present  statute  indicafes  a  legislative  intent, 
"to  make  a  departure  from  the  common  law 
so  radical  and  so  opposed  to  its  general  policy, 
as  the  authorization  of  a  suit  bv  the  husband 
or  wife  against  the  other  for  injuries  to  the 
person  or  character."  See  Peters  v.  Peters, 
156  Cal.  32,  103  Pac.  219,  23  L.R.A.  (N.  S.) 
699.  In  the  case  of  Jackson  v.  Williams,  92 
Ark.  486,  123  S.  W.  751,  25  L.R.A.  (N.  S.) 
840,  it  was  held  that  a  husband  was  liable 
for  a  tort  of  the  wife  not  committed  in  his 
presence  and  the  ruling  was  based  upon  the 
unity  of  person  in  husband  and  wife.  But  it 
is  said  that  no  force  can  be  given  to  the  lat- 
ter part  of  the  section  unless  the  construc- 
tion placed  upon  the  act  by  the  majority 
opinion  is  adopted.  It  can  be  said  with  equal 
force  that  all  the  language  preceding  that  is 
useless  if  the  opinion  of  the  majority  is 
adopted  because  if  the  language  of  the  latter 
part  of  the  section  is  broad  enough  to  include 
suits  by  the  wife  against  the  husband  for 
personal  torts,  it  is  certainly  broad  enough  to 
include  suits  by  her  against  him  on  contracts, 
and  it  was  entirely  useless  to  have  embodied 
the  languaflre  userl  in  the  first  part  of  the 
section  in  the  statute.  It  is  our  duty  to  give 
force  and  effect  to  every  part  of  the  statute 
ff  we  can  do  so  without  doing  violence  to  its 


language.  I  think  the  first  part  of  the  sec- 
tion gives  the  wife  the  right  to  contract  and 
be  contracted  with  by  her  husband  and  the 
words  sue  and  be  sued  have  relation  to  such 
contracts;  and  that  the  latter  part  of  the 
section  which  provides  that  '4n  law  and 
equity  shall  enjoy  all  the  rights  and  be  sub- 
ject to  the  laws  of  this  State  as  though  a 
famme  eole**  were  intended  to  remove  the 
rigor  of  our  former  rule  in  regard  to  making 
the  husband  liable  for  [180]  torts  of  his  wife 
not  committed  in  his  presence,  and  other 
matters  of  that  kind.  I  believe,  however,  it 
was  the  intention  of  the  law-makers  to  still 
preserve  the  legal  unity  of  husband  and  wife, 
and  l^at  marriage  still  '^acts  as  a  perpetually 
operating  discharge  of  all  wrongs  between 
man  and  wife,  committed  by  one  upon  the 
other."  In  other  words,  if  the  Legislature  had 
intended  such  a  radical  departure  from  the 
rule  as  it  now  exists  as  indicated  by  the  ma- 
jority opinion,  it  would  have  said  so  in  plain 
terms. 

Many  cases  might  be  cited  to  show  that 
statutes  broader  than  ours  have  not  confer- 
red upon  husband  and  wife  the  right  to  sue 
*each  other  for  personal  tort. 

But  my  dissent  is  based  upon  what  1  be- 
lieve to  be  an  adherence  to  the  principles  of 
law  heretofore  decided  by  this  court.  I  have 
no  regret  that,  by  judicial  construction,  the 
rules  of  the  common  law  on  this  subject  ''have 
gone  to  that  bourne  from  which  no  traveler 
returns,  where  they  must  rest  undistinguished 
by  a  single  tear  shed  for  their  departure." 

Mr.  Justice  Wood  concurs  in  this  dissent. 


NOTE. 

Rislit  of  One  Spouse  to  Malmtaia  Civil 
Action  at  Law  aKainst  the  Other. 

The  earlier  cases  discussing  the  right  of 
one  spouse  to  maintain  a  civil  action  at 
law  against  the  other  are  collected  in  the 
notes  to  Lamer  v.  Lamer,  3  Ann.  Cas.  144; 
Thompson  v.  Thompson,  14  Ann.  Cas.  879, 
affirmed  21  Ann.  Cas.  921;  Brown  v.  Brown, 
Ann.  Cas.  1915D  70;  Bandfield  v.  Bandfield, 
72  Am.  St.  Rep.  650 ;  and  Heacock  v.  Heacock, 
75  Am.  St.  Rep.  273.  The  present  note  re- 
views the  recent  cases  on  that  subject,  ex- 
cluding as  did  the  earlier  notes,  the  right  to 
sue  in  equity. 

According  to  some  recent  cases  a  married 
woman's  separate  property  act  permitting  a 
wife  to  contract,  hold  property,  sue  and  be 
sued  as  if  unmarried  does  noj:  abrogate  the 
common-law  unity  of  husband  and  wife  to 
the  extent  of  permitting  an  action  against 
her  husband  for  a  personal  tort.  Heyman  v. 
Heyroan,  19  Ga.  App.  634.  92  S.  E.  25  (negli- 
gent operation  of  automobile) ;   Lillienkamp 
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V.  Rippetoe,  133  Tenn.  57,  Ann.  Cas.  1917C 
901,  179  S.  W.  628,  L».R.A.1916B  881  (as- 
sault). And  see  the  Missouri  cases  cited 
infra  in  this  note. 

In  Lillienkamp  v.  Rippetoe,  supra,  the 
court  said :  "We  are  not  warranted  in  ascrib- 
'ing  to  the  legislature  by  anything  appearing 
in  this  act  a  purpose  to  empower  a  wife  to 
bring  an  action  against  her  husband  for  in- 
juries to  her  person  occurring  during  the 
coverture,  thereby  making  public  scandal  of 
family  discord,  to  the  hurt  of  the  reputation 
of  husband  and  wife,  their  families  and  con- 
nections, unless  such  purpose  clearly  appears 
by  the  express  terms  of  the  act." 

Other  recent  cases  construing  statutes  ' 
similar  in  terms  reach  an  opposite  conclusion 
and  hold  that  a  wife  may  sue  for  an  assault 
on  her  person  committed  by  her  husband. 
Johnson  v.  Johnson,  195  Ala.  641,  77  So.  335 ; 
Gilman  v.  Gilman,  (X.  H.)  95  Atl.  657.  And 
see  the  reported  case. 

In  Gilman  v.  Gilman,  supra,  after  quoting 
&  Btatute  authorizing  a  married  woman  to 
sue  or  be  sued  as  if  she  were  unmarried,  the 
court  said:  "If  this  langauge  is  given  its 
ordinary  meaning,  she  can  maintain  this 
action,  provided  she  could  maintain  it  if  she 
were  a  single  woman;  for  the  statute  pro- 
vides in  terms  that,  with  certain  exceptions 
not  material  here,  she  may  sue  and  be  sued 
in  all  matters  as  though  she  were  unmarried. 
In  other  words,  when  the  legislature  enacted 
this  section  it  intended  to  remove  all  the 
disabilities  the  common  law  imposed  on  mar- 
ried women  in  so  far  as  the  right  to  sue  was 
concerned,  and,  with  certain  exceptions,  to 
put  husband  and  wife  on  an  equality  in  re- 
spect to  property,  tofts,  and  contracts." 

In  Seaver  v.  Adams.  66  N.  H.  142,  19  Atl. 
776,  49  Am.  St.  Rep.  597.  Therefore  the  test 
to  determine  whether  the  plaintiff  can  main- 
tain this  action  is  to  inquire  whether  she 
could  maintain  it  if  she  were  unmarried,  and 
not  to  inquire  who  the  defendant  is,  nor 
whether  she  is  seeking  to  enforce  a  property 
right.  In  a  word:  If  a  married  woman  is 
either  injured  or  damaged  by  another's  il- 
legal act,  the  statute  gives  her  a  remedy  even 
though  that  other  is  her  husband;  and  it  is, 
and  was  at  the  time  the  statute  was  enacted, 
illegal  for  a  husband  to  assault  his  wife." 

The  reported  case,  holding  that  such  a 
statute  confers  on  a  wife  the  right  to  sue  her 
husband  for  an  assault,  applies  that  rule  in 
sustaining  the  right  of  her  personal  repre- 
sentative to  sue  him  for  death  by  wrongful 
act. 

There  is  a  like  conflict  as  to  the  right  of 
a  wife  to  sue  her  husband  at  law  on  a  contract 
or  to  enforce  a  property  right,  two  recent 
cases  denying  the  right.  McKie  v.  McKic, 
116  Ark.  68.  172  S.  W.  891,  L.R.A.1915D 
1126  (loan)  :  Bolvard  v.  Bolvard,  79  W.  Va. 


554,  91  S.  £.  529  (bond  for  support).  And 
see  Whiting  v.  Whiting,  114  Me.  382,  96  AH 
500. 

On  the  other  hand  in  McDowell  v.  McDow- 
ell, 37  N.  D.  367,  164  N.  W.  23,  the  right  to 
sue  was  held  to  result  from  a  statute  giving 
the  right  of  contract,  the  court  saying:  '*It 
were  absurd  for  the  law  to  give  a  person  a 
right  to  make  a  legal  contract,  and  to  deny 
a  legal  remedy  by  due  process  of  law  to  en- 
force the  contract."  See  also  the  Missouri 
cases  cited  infra  in  this  note. 

In  Sodowsky  v.  Sodowsky,  51  Okla.  6S9, 
152  Pac.  390,  a  wife  who  had  expended  money 
for  her  support  while  justifiably  living  apart 
from  her  husband  was  held  to  be  entitled  to 
sue  him  for  reimbursement.  See  also  Landes 
V.  Landes,  169  K  Y.  S.  452. 

In  Miller  v.  Mercer,  170  la.  166,  150  N.  W. 
694,  a  widow  was  held  to  be  entitled  to 
enforce  a  debt  against  the  estate  of  her  ue- 
ceased  husband. 

In  Moore  v.  Moore  (Okla)  158  Pac.  678, 
it  was  held  that  a  married  woman  could  sue 
her  husband  for  the  partition  of  property 
decreed  to  them  in  common. 

In  Miffsowrif  a  wife  may  sue  her  husband 
on  a  contract.  Regal  Realty  Co.  v.  Gallagher, 
188  S.  W.  151;  or  for  the  conversion  of  her 
separate  property,  Shewalter  v.  Wood,  183 
S.  W.  1127;  but  not  for  a  personal  assault, 
Rogers  v.  Rogers,  266  Mo.  200,  177  S.  W. 
382 ;  Butterfield  v.  Butterfield,  195  Mo.  App. 
37,  187  S.  W.  295,  197  S.  W.  374. 

In  Virginia  tlie  right  of  a  wife  to  sue  her 
husband  has  apparently  been  conferred  by  ex- 
press statute.  See  DeBraun  v.  DeBraun,  119 
Va.  85,  89  S.  £.  239. 


KURTER   PUBLISHING    OOMPAKT 


V. 


MXSSMER  ET  AI- 


Wisconsin  Supreme  Court — ^March  14,  1916. 


162  Wis.  505;  160  N.  W,  948. 


Appeal  and  Error  —  Appealable  Orders 
—  Iilmiting  EzamlnatioB  of  Party. 

An  order  practically  enjoining  all  examina- 
tion of  defendant  under  St.  1913,  §  4096.  pro- 
viding for  the  examination  of  adverse  parties, 
is  appealable. 

Relisloiis  Societies  ~  QAoers  —  liaWI- 
ity  for  Injurious  Utterances. 

Defendants,  bishops  of  Roman  Catholic 
Church,  issued  a  pastoral  letter  to  all  the 
churches  in  their  dioceses  where  Polish  Cath- 
olics worshipped  wherein  the  communicants 
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w^re  torbidden  to  read  or  subscribe  to  plain- 
tilTs  Polish  newspaper  on  pain  of  sin  and 
eacrilege.  The  letter  did  not  require  the 
breach  of  any  contract  with  plaintiff  or  the 
withholding  of  any  advertising  patronage, 
and  the  only  result  of  the  refusal  of  commu- 
nicants to  obey  its  mandate  was  to  loose 
their  standing  as  members  of  the  church.  It 
id  held  that  the  circulation  of  such  letter 
gave  rise  to  no  cause  of  action  in  favor  of 
plaintiff  for  loss  sustained  thereby,  since  the 
interdiction  was  within  the  scope  of  the 
church's  discipline,  in  the  enforcement  of 
which  any  pecuniary  loss  to  the  plaintiff  was 
damnum  absque  injuria. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Milwaukee 
county:     Halset,  Judge. 

Action  by  Kuryer  Publishing  Company, 
pUintiff,  against  Sebastian  G.  Messmer  et  aL, 
defendants.  From  judgment  rendered,  plain- 
tiff appeals.     Aftirmed. 

rS65]  The  appeal  is  from  an  order  denying 
an  adverse  examination  of  the  defendant 
Messmer  under  sec.  4096,  Stats.  The  action 
was  brought  to  recover  damages  on  account 
of  the  publication  of  a  certain  pastoral  letter 
issued,  circulated,  and  published  by  the  de- 
fendants as  bishops  of  the  Roman  Catholic 
thurch  in  the  dioceses  of  Milwaukee,  Green 
Bay,  Marquete,  Superior,  and  La  Crosse. 
T])e  complaint  sets  out  at  great  length  the 
publication  and  circulation  of  this  letter  by 
the  defendants  and  alleges  that  the  defend- 
ants entered  into  a  conspiracy  for  the  purpose 
of  injuring  the  plaintiff  in  its  business  as 
publisher  of  a  newspaper,  and  that  the  said 
pastoral  letter  was  maliciously  published 
and  circulated  for  such  purpose.  A  perpetual 
injunction  was  also  prayed  for  restraining 
any  other  acts  in  furtherance  of  the  alleged 
conspiracy,  and  commanding  the  defendant 
bishops  to  withdraw  and  rescind  the  pastoral 
letter. 

The  complaint  alleges  that  the  defendants 
caused  said  letter  to  be  sent  to  the  clergy  of 
the  Catholic  church  broadcast  [666]  and  or- 
dered the  same  read  from  tlie  pulpit  where- 
ever  Polish  Catholics  worshiped  and  that  it 
be  strictly  enforced.  It  also  appears  from  the 
complaint  that  the  plaintiff  is  the  publisher 
of  a  certain  daily  paper  known  as  the  Kuryer 
Polski,  published  in  the  Polish  language, 
which  has  a  large  circulation  among  Polish 
Catholics.  The  following  is  the  portion  of 
tlie  pastoral  letter  specially  complained  of: 

"Obedient  to  this  apostolic  command  we 
hereby  solemnly  condemn  the  said  Kuryer 
Polski,  published  in  the  city  of  Milwaukee, 
and  the  Dziennik  Narodowy,  published  in  Chi- 
cago, as  publications  greatly  injurious  to 
Catliolic  faith  and  discipline  and  falling  un- 
der the  nile«  and  prohibitions  of  the  Roman 


Index.  Irherefore,  should  any  Catholic  still 
dare  in  face  of  this  solemn  warning  to  read 
or  keep  or  subscribe  to  or  write  for  the  said 
Kuryer  Polski  and  Dziennik  Narodowy,  as 
long  as  these  papers  continue  their  present 
course  and  attitude  in  ecclesiastical  affairs,  a 
matter  to  be  decided  by  ourselves,  let  them 
know  that  they  commit  a  grievous  sin  before 
God  and  the  Church.  Should  any  such  Catho- 
lic dare  to  go  to  confession  and  communion 
without  confessing  or  telling  to  the  priest  that 
they  still  read  or  keep  or  subscribe  to  the 
papers  mentioned,  let  them  understand  that 
by  such  confession  and  communion  they  com- 
mit a  horrible  sacrilege.  This  solenui  warn- 
ing will  also  hold  good  in  case  that  the 
aforementioned  papers  should  in  future  be 
conducted  under  changed  names  though  still 
in  the  same  anti-Catholic  spirit." 

The  said  letter  is  set  forth  at  length  as 
part  of  the  complaint. 

The  order  appealed  from  in  effect  enjoins 
and  restrains  Uie  plaintiff  from  examining  the 
defendant  on  any  matter  pertaining  to  or 
bearing  upon  the  so-called  pastoral  letter  set 
out  in  the  complaint,  or  upon  the  reasons  for 
promulgating  the  same  or  the  intention  and 
purpose  of  the  defendants  as  to  any  instruc- 
tions given  by  them  to  priests  with  reference 
to  the  manner  in  which  the  said  letter  was 
to  be  enforced,  or  as  to  the  effect  upon  any 
Catholic  who  should  read,  write  for,  or  keep 
said  Kuryer  Polski  in  his  home  or  place  of 
business. 

[567]  The  court  below  held  that  in  refer- 
ence to  the  pastoral  letter  the  subject-matter 
was  of  purely  ecclesiastical  cognizance,  and 
that  the  reasons,  motives,  and  purposes  of  the 
defendants  in  issuing  the  same,  and  the  ques- 
tion as  to  whether  the  Kuryer  Polski  had 
offended  against  the  discipline  or  doctrine 
of  the  Catholic  church,  was  an  ecclesiastical 
question,  and  that  the  civil  courts  had  no 
rights  or,  jurisdiction  to  examine  in  regard 
to  the  matter. 

Cochems  A  Wolfe  for  appellant. 
J.   L,    0* Connor  for   respondent   Messmer. 
PoAil  D.  Carpenter  for  respondent  Sch inner. 
John  F.  Doherty  and  P.  H.  Martin  for  re- 
spondent Schwebach. 

Pfx  Cumam. — Point  is  made  that  the  order 
before  us  is  not  appealable,  hence  this  appeal 
should  be  dismissed. 

(1)  The  order  appealed  from  practically 
denied  all  examination,  hence  under  repeated 
decisions  of  this  court  is  appealable. 

(2)  Notwithstanding  much  prolixity  in  the 
complaint  the  real  gravamen  of  the  action  is 
an  attempt  to  hold  the  defendants  liable  for 
the  pastoral  letter.  This  letter  does  not  re- 
quire the  breach  of  any  contract  nor  the 
withholding  of  any  advertising  patronage,  but 
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warns  against  the  newspaper  in  question  and 
forbids  those  who  would  continue  good  church 
members  to  keep  it  or  read  it.  The  only  re- 
sult of  their  refusal  is  to  lose  their  standing 
as  members  of  the  church.  This  [568]  was 
within  the  scope  of  church  discipline,  and  if 
incidental  pecuniary  loss  accrues  to  the  plain- 
tiff it  is  damivum  ahsque  injuria.  By  main- 
taining their  church  discipline  and  declaring 
the  paper  improper  to  be  read  by  church 
members  they  have  violated  no  legal  right  of 
the  plaintiff.  It  might  be  otherwise  if  they 
attempted  to  forbid  social  or  business  inter- 
course with  the  plaintiff  in  respect  to  trade 
or  commerce  or  something  which  ordinarily 
could  not  affect  the  faith  of  the  members. 
Recommending  to  the  members  what  they 
should  read  under  pain  of  expulsion  from  the 
church  communion  is  within  the  jurisdiction 
of  every  pastor  and  prelate  of  every  church 
which  professes  to  leave  such  matters  to  the 
determination  of  its  clergymen. 

The  order  appealed  from  is  affirmed. 

Vinje,  J.,  dissents. 


NOTE. 

Vtteranoe  of  Clersymam  or  Other  Rep- 
resentatlTO  of  Religtons  Organisa- 
tion (Other  than  Statement  from 
Pnlpit)  as  Aotionable. 

In  General,   780. 

Statement  Held  Not  to  Be  Actionable,  781. 

Statement  Held  to  Be  Actionable,  785. 


In  General. 

Whether  a  statement  made  by  a  clergyman 
from  the  pulpit  is  privileged  within  the  law 
of  slander,  is  discussed  in  the  note  to  Hassett 
V.  Carroll,  Ann.  Cas.  191 3  A  333.  The  rule  es- 
tablished by  the  cases  therein  reviejkved,  viz., 
that  the  question  whether  such  utterances  are 
actionable,  depends  on  whether  tlie  occasion 
on  which  they  are  made  is  privileged,  is  like- 
wise applicable  to  an  utterance  of  a  repre- 
sentative of  a  religious  organization  other 
than  a  statement  from  the  pulpit.  See  the 
cases  cited  throughout  this  note. 

The  reported  case  is  unique  in  that  it  was 
determined  without  reference  to  the  question 
of  privilege.  In  that  case  the  action  was 
brought  for  damages  on  account  of  the  publi- 
cation of  a  pastoral  letter,  issued  and  pub- 
lished by  the  bishops  of  the  church  in  certain 
dioceses,  and  sent  to  the  clergy,  warning  those 
who  would  continue  to  be  good  churcli  mem- 
bers a&rainst  certain  newspapers  named  there- 
in, and  forbidding  them  to  keep  or  read  the 
papers.  While  the  complaint  alleged  a  con- 
spiracy for  the  purpose  of  injuring  the  plain- 
tiff's  business   as   newspaper   publisher   and 


prayed  for  an  injunction  restraining  any  acts 
in  furtherance  of  the  alleged  conspiracy  and 
commanding  the  rescinding  the  pastoral  let- 
ter, the  courts  holds  that  its  real  gravamea 
was  an  attempt  to  hold  the  bishops  liable  for 
the  letter.  This,  however,  the  court  holds, 
could  not  be  done,  as  the  letter  did  not  require 
the  breach  of  any  contract  or  the  withholding 
of  any  advertising  patronage,  but  was  merely 
an  act  within  the  scope  of  the  church  disci- 
pline, rendering  any  incidental  pecuniary  loss 
to  the  plaintiff  damnum  absque  injuria. 

The  power  of  the  courts  to  review  the  ac- 
tion of  church  authorities  in  disciplining  a 
member  is  discussed  in  the  note  to  Carter  v. 
Papineau,  reported  ante,  this  volume,  at  page 
620. 

In  Count  Joannes  v.  Bennett,  5  Allen 
(Mass.)  169,  81  Am.  Dec.  738,  the  general 
rule  of  privilege  applicable  to  a  statement 
by  a  clergyman  was  stated  as  follows:  **A 
communication  made  bona  Ade  upon  any  sub- 
ject in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has 
a  duty  to  perform,  is  privileged,  if  made  to 
a  person  having  a  corresponding  interest  or 
duty,  although  it  contains  defamatory  matter, 
which  without  such  privilege  would  be  libel- 
ous and  actionable."  In  adopting  that  for- 
mulation of  the  rule  the  court  added:  "It 
would  be  difficult  to  state  the  result  of  judi- 
cial decisions  on  this  subject,  and  of  the 
principles  on  which  they  rest,  in  a  more  con- 
cise, accurate  and  intelligible  form." 

Therefore,  in  order  to  entitle  the  words  of 
an  officer  of  a  religious  organization,  to  the 
protection  that  attaches  to  communications 
made  in  good  faith  in  the  fulfilment  of  a 
duty,  the  burden  is  on  him  to  show  that  the 
occasion  was  privileged,  and  that  the  words 
were  spoken  from  a  sense  of  duty,  and  with 
an  honest  belief  in  their  truth.  And  where 
the  evidence  shows  that  such  is  the  case,  a 
clergyman  or  the  representative  of  a  religious 
organization  charged  with  the  utterance  of 
slanderous  or  libelous  statements  will  not  be 
held  liable  in  damages.  Whiteley  v.  Adams, 
16  C.  B.  N.  S.  392,  109  E.  C.  L.  392,  143  Eng. 
Rep.  (Reprint)  838;  Laughlin  v.  iSoder,  9 
Moo.  P.  C.  N.  S.  (Eng.)  318,  42  L.  J.  P.  C. 
11,  h.  R.  4  P.  C.  495.  28  L.  T.  N.  S.  377.  21 
W.  R.  204:  Everett  v.  De  Long,  144  III.  App. 
496;  Ritchie  v.  Widdemer,  59  N.  J.  L.  290, 
35  Atl.  825:  Rude  v.  Nass,  79  Wis.  321,  48 
N.  W^  556,  24  Am.  St.  Rep.  717.  See  also 
0*Donaghue  v.  McGovem,  23  Wend.  (N.  Y.) 
26. 

\Miether  the  occasion  is  privileged  is  a 
question  of  law.  Everett  v.  De  Long.  144  111. 
App.  496.  In  other  words,  it  is  for  the  court 
to  determine  whether  the  subject-matter  to 
which  the  alleged  libel  relates,  the  interest  in 
it  of  the  author  of  H,  or  his  relations  to  it. 
are  such  as  to  fiimish  a  good  excuse;  but  the 
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question  of  good  faith,  belief  in  the  truth 
of  the  statement,  and  the  existence  of  natural 
malice,  remain  for  the  jury.  Under  this  rule, 
the  question  whether  an  alleged  libel  is  con- 
ditionally privileged,  is,  manifestly,  a  mixed 
question  of  law  and  fact,  to  be  submitted 
to  the  jury  under  the  charge  of  the  court. 
Rude  V.  Nass,  79  Wis.  321,  48  N.  W.  555,  24 
Am.   St.  Rep.  717. 

Ihe  burden  of  proof  is  on  the  plaintiff  to 
establish  actual  malice  and  falsity.  Laughlin 
▼.  Sodor,  9  Moo.  P.  C.  N.  S.  (Eng.)  318,  42 
L.  J.  P.  C.  11,  L.  R.  4  P.  C.  495,  28  L.  T. 
N.  S.  377,  21  VV.  R.  204 ;  Redgate  v.  Roush, 
61  Kan.  480,  59  Pac.  1050,  48  L.R.A.  236; 
O'Donaghue  v.  McGovern,  23  Wend.  (N.  Y.) 
26;  Shurtleff  v.  Stevens,  51  Vt.  501,  31  Am. 
Rep.  698.  But  where  he  himself  disproves 
malice,  he  fails  to  establish  a  liability  against 
the  defendants  and  the  case  is  rightfully  tak- 
en from  the  jury.  Redgate  v.  Roush,  61  Kan. 
480,  59  Pac.  1050,  48  L.R.A.  236. 

Where  an  alleged  libelous  article  is  pub- 
lished only  in  church  papers,  the  fact  that  the 
publication  may  incidentally  be  brought  to 
the  attention  of  others  than  members  of  the 
church,  will  not  take  away  its  privileged 
character.  Redgate  v.  Roush,  61  Kan.  480, 
59  Pac.  1050,  48  L.R.A.  236.  See  also  Shurt- 
leff V.  Stevens,  51  Vt.  501,  31  Am.  Rep.  698. 

Statement  Held  Not  to  Be  Actionable. 

In  Everett  v.  De  Long,  144  111.  App.  496, 
it  was  claimed  that  certain  of  the  words  in 
which  the  action  was  based  were  spoken  by 
the  defendant  clergyman  on  an  occasion  of 
qualified  privilege.  The  court  said:  "When 
the  words  testified  to  by  Dr.  Proctor  and  Mrs. 
Holmberg  were  spoken,  plaintiff's  resignation 
as  a  trustee  had  been  tendered,  but  not 
accepted;  the  witnesses  were  members  of  the 
church  and  defendant  was  its  pastor.  The 
fact  that  plaintiff  was  not  a  member  of  the 
church  is  not  material.  The  question  to  be 
decided  by  the  members  of  the  church  was, 
whether  the  resignation  of  the  plaintiff  of 
his  office  of  trustee  of  the  church  should  be 
accepted.  In  that  question  the  witnesses  as 
members  of  the  church  and  the  defendant  as 
its  pastor  had  an  interest.  To  aid  the  mem- 
bers of  his  church  in  coming  to  a  right  con- 
elusion  on  that  subject  the  defendant  owed 
to  them  a  duty.  W^e  think  the  court  did 
not  err  in  holding  the  occasion  of  the  speak- 
ing of  said  words  to  each  of  said  witnesses 
privileged.  The  witness  Linn  was  a  member 
of  the  board  whose  duty  it  was  to  act  on 
plaintiff's  resignation  of  his  office  of  superin- 
tendent of  the  Junior  Christian  Endeavor 
Society  of  the  church,  a  society  the  m<'ml)er3 
of  which  were  young  people,  some  of  them 
members  of  the  church,  others  only  of  the 
congregation.  The  words  were  spoken  the  day 
that  said  board  was  to  act  on  such  resigna- 


tion and  before  the  board  had  met.  Defend- 
ant testified  that  he  called  on  Linn  to  ask 
that  plaintiff's  resignation  be  accepted,  and 
in  the  conversation  that  ensued  the  words  in 
question  were  spoken.  We  think  that  for  the 
same  reasons  that  the  occasion  of  the  conver- 
sations with  Dr.  Proctor  and  Mrs.  Holmberg 
were  privileged  the  occasion  of  the  conversa- 
tion with  Linn  was  privileged." 

In  Laughlin  v.  Sodor,  9  Moo.  P.  C.  N.  S.- 
(Eng.)   318,  42  L.  J.  P.  C.  11,  L.  R.  4  P.  C. 
495,  28  L.  T.  N.  S.  377,  21  W.  R.  204,  it 
appeared  that   the  libel   complained  of  was 
contained  in  a  written  charge  read  by  the 
bishop  to  his  clergy  assembled  in  convocation 
and  afterwards  published  by  his  authority  in 
a  newspaper.    A  part  of  the  charge  purported 
to  be  a  reply  to  a  speech  impugning  the  con- 
duct of  the  bishop,  addressed  by  the  plaintiff, 
as  an  advocate,  to  the  House  of  Keys  in  oppo- 
sition to  a  bill.    In  holding  that  the  delivery 
by  the  bishop  of  his  charge  to  the  clergy  in 
invocation  fell  within  the  category  of  privi- 
leged communications,  the  court  said :  ''Their 
lordships    are   clearly    of    opinion,    that   his 
charge   was  a  privileged  communication,   in 
the  ordinary  sense  of  the  term,  on  the  well- 
known  principle  that  a  communication  made 
bona  fide  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest,  or 
in  reference  to  which  he  has,  or    honestly  be- 
lieves he  has,  a  duty,  is  privileged,  if  made 
to  a  person  having  a  corresponding  interest 
or    duty,    although    it   contains    criminatory 
matter  which,  without  that  privilege,  would 
be  defamatory  and  actionable.     .     .     .     Tlie 
bishop  had  manifestly  an  interest  in  explain- 
ing and  defending  his  conduct,  if  indeed  it 
were  not  strictly  his  duty  to  do  so,  and  the 
clergy  werp  deeply  interested  in  that  explana- 
tion and  defense.    It  does  not  necessarily  fol- 
low  that  the   publication  of   the   charge  by 
the  bishop  in  the  local  newspaper  was  equally 
privileged.     Considering,   however,   that   the 
laity  as  well  as  the  clergy  are  deeply  inter- 
ested in  the  character  of  their  bishop  in  his 
conduct  of  the  affairs  of  his  diocese,  and  that 
the    speech    impugning    his    character    and 
conduct  had   been   addressed   to  both  clergy 
and  laity,  and  conveyed  to  both  by  the  press, 
their  lordships  are  of  opinion,  that  the  bishop 
was  privileged  in  addressing  his  defense  to 
both   through   the   same  channel   which   had 
conveyed  the  attack,  provided  that  he  did  this 
bona  fide  for  the  purpose  of  vindicating  him- 
self, or  of  informing  the  public  upon  matters 
which  they  were  concerned  to  know,  and  not 
of  defaming  or  injuring  the  appellant.     For 
these  reasons  their  lordships  agree  witli  both 
the  cpurts  of  the  Isle   in   holding  that  the 
communication  was  a  privileged  one  in  the 
sense  before  explained." 

In  Whiteley  v.  Adams,  15  C.  B.  N.  S.  302, 
109  E.  C.  L.  392,  143  Eng.  Rep.  (Reprint) 
838,  the  action  was  brought  to  recover  dam- 
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ages  for  two  separate  libels,  the  first  count 
being  on  a  letter  addressed  by  the  defendant 
clergyman  to  another  clergyman  named  Cleav- 
er, and  the  second  on  a  letter  addressed  by  the 
defendant  to  a  lady  named  Hurry.  Holding 
that  the  circumstances  under  which  they  were 
written  brought  them  within  the  protection 
afTorded  by  the  law  to  privileged  communica- 
tions, the  court  said:  *'Do  the  circumstances 
show  that  the  letters  were  written  in  the  dis- 
charge of  some  social  or  moral  duty,  or  that 
the  writer  or  the  person  to  whom  they  were 
fiddressed  had  an  interest  in  making  or  receiv- 
ing the  communications?  Taking  the'  two 
letters  separately,  I  feel  bound  to  answer 
that  question  in  the  affirmative.  They  were 
confidential,  in  the  sense  that  they  need  not 
and  ought  not  to  have  passed  beyond  the  per- 
sons to  whom  they  were  respectively  ad- 
dressed. The  plaintiff,  it  appears,  had  been 
held  in  great  estimation  by  the  members  of 
the  congregation  of  St.  Barnabas.  The  Kev. 
Mr.  Cleaver  was  one  of  the  assistant  curates 
of  that  church;  and  Mrs.  Hurry  and  her  two 
daughters  were  persons  who  took  a  deep*  in- 
terest in  the  spiritual  welfare  of  the  congre- 
gation. In  the  spring  of  1860,  Mrs.  Hurry 
and  one  of  her  daughters  went  to  make  a 
short  stay  at  Stockcross,  of  which  parish  the 
defendant  was  rector.  The  plaintiff  visited 
them  there,  and  became  acquainted  with  the 
defendant,  who  introduced  him  to  one  of  his 
parishioners,  named  Fowler;  and  the  result 
of  the  acquaintance  so  commenced  was  that 
the  plaintiff  and  certain  members  of  his  fam- 
ily made  frequent  visits  to  Fowler's  house, 
boarding  and  lodging  with  Fowler's  family. 
Ultimately,  however,  circumstances  occurred 
to  disturb  the  harmony  between  these  parties, 
and  disputes  arose  as  to  Fowler's  right  to 
pecuniary  compensation  for  his  hospitality, 
and  also  as  to  a  transaction  about  an  alleged 
tale  of  a  horse,  and  other  matters;  and  an 
action  was  brought  by  Fowler  against  the 
plaintiff.  Mr.  Cleaver  being  informed  of  what 
was  going  on,  and  being  desirous  of  putting 
an  end  to  the  litigation  in  a  friendly  manner, 
wrote  to  the  defendant,  as  Fowler's  clergy- 
man, to  ask  his  aid  in  the  matter,  by  acting 
as  arbitrator  with  himself.  The  defendant 
answered  this  letter  by  declining  the  invita- 
tion,— telling  Mr.  Cleaver,  in  substance,  that, 
if  he  or  any  of  the  other  clergymen  of  St. 
Barnabas  would  go  down  to  Stockcross,  he 
would  give  them  such  information  as  would 
satisfy  them  that  he  had  good  grounds  for  his 
refusal.  Then  came  the  letter  from  Mr. 
Cleaver  which  provoked  the  first  allej^d  libel. 
Mr.  Cleaver's  second  letter  adjured  the  "de- 
fendant as  a  matter  of  Christian  duty  to 
recall  his  decision.  It  was  the  letter  of  one 
clergyman  of  strong  religious  opinions  writ- 
ing to  another  clergyman  whose  notions  coin- 
cided  with   his   own,   exhorting  him   as  lie 


valued  his  sacred  calling  to  lend  his  aid  in 
averting   a   public   scandal   from   a   marked 
member  of  his  congregation.     In  answer  to 
the  appeal  so  made,  the  defendant  in  effect 
says, — I  cannot  consent  to  do  as  you  wish; 
and  I  will  tell  why  I  cannot:   and  he  goes 
on  to  give  his  reasons,  in  order  to  convince 
the  person  he  was  addressing  that  it  was  not 
his  duty  to  interfere  as  requested.    It  seems 
to  me  that,  under  all  the  circumstances,  it 
was  the  social  and  moral  duty  of  the  defend- 
ant as  a  clergyman  towards  Mr.  Cleaver  as 
another  clergyman  to  give  him  true  and  cor- 
rect information  on  the  subject  upon  which 
he  was  writing.     .    .    .     Then,   as  to  the 
letter  which  constituted  the  alleged  libel  in 
the  second  count,  the  difficulty  of  the  defend- 
ant seems  to  me  to  be  infinitely  greater  than 
with  regard  to  the  first  letter.     It  did  not 
appear  that  there  had  been  any  request  to 
Mrs.  Hurry  to  interfere  in  the  matter.    The 
plaintiff  probably  knew  that  Mrs.  Hurry  had 
written   to  the  defendant,   for  he  went,  it 
seems,  to  her  house  to  receive  his  answer. 
But  the  defendant  himself  was  the  party  who 
initiated  the  movement  of  that  lady.     He 
called  upon  her  and  made  certain  statements 
to  her  respecting  the  plaintiff.     It  may  be 
said  that  this  was  done  in  the  fair  exercise 
of  an  interest,  in  this  sense, — ^Mr.  Cleaver 
had    deluded   him    into   the    belief   that   be 
might  write  to  him  in  confidence;  and  whon 
he  received   his  letter  he  handed  it  to  the 
plaintiff.     Smarting. under  this  dishonorable 
treatment,  the  defendant  calls  on  Mrs.  Hurry 
(who  had  been  the  means  of  introducing  the 
plaintiff  into  his  parish),  and  tells  her  that 
an  action  has  been  brought  against  him  and 
talks  very  freely  to  her  of  the  circumstances 
which  had  led  to  it.    She  endeavored  to  per- 
suade him  that  the  opinion  he  had  formed 
of  the  plaintiff  was  an  erroneous  one,  an«l 
told  him  she  would  see  that  gentleman  and 
communicate  to  him  the  result  of  the  inter- 
view.    Mrs.   Hurrv   afterwards  did  see  the 
plaintiff,  and  wrote  to  the  defendant  in  a 
very  kindly  spirit,  telling  him  that  the  plain- 
tiff denied  all  the  charges  that  had  been  made 
against  him,  and  expressing  a  hope  that  all 
would    be    amicably    and    satisfactorily   ar- 
ranged.   In  what  position  would  the  defend- 
ant have  placed  himself  if  he  had  left  the 
letter  unanswered?     He  assures  Mrs.  Hurry 
that  the  imputations  are  well-founded,  and 
he    adds, — 'If   he'    (meaning   the    plaintiff' 
'states  on  oath  in  the  witness-box  what  he 
has    stated    to    you,    especially    as    to  the 
charges  of  assault,  he  will  be  most  certainly 
prosecuted  for  perjury;   for,  there  is  not  a 
shadow  of  doubt  but  that  the  complaint  of  the 
servant-girl  is  correct.'    If  that  was  what  the 
defendant  really  believed  to  be  true,  I  think 
Mrs.  Hurry's  letter,  which  showed  she  en- 
tertained a  high  opinion  of  the  moral  and 
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religious  character  and  conduct  of  the  plain- 
tiff, written  under  the  circumstances  under 
which  it  was  written,  fully  warranted  it.  1 
think  the  defendant  was  only  discharging  a 
boeial  and  moral  duty  in  writing  to  the  lady, 
'Madam  your 'confidence  is  misplaced.*" 

In  Kleizer  v.  Symmes,  40  Ind.  562,  an  ac- 
tion for  words  spoken  of  the  female  plaintiff 
by  the  defendant  clergyman  cliarging  her  with 
adultery,  the  court  stated  the  facta  and  its 
conclusion  as  follows:  'The  first  paragraph 
of  the  answer  in  question  alleges  that  the 
parties  were  both  members  of  the  church; 
that  the  words  alleged  to  have  been  spoken 
were  spoken  in  the  regular  course  of  church 
discipline,  etc.,  to  the  session,  in  the  progress 
of  the  investigation  of  the  alleged  rtmiors, 
without  any  malice  whatever,  and  in  good 
faith.  The  words  referred  to  in  the  second 
paragraph  of  the  answer  are  alleged  to  have 
been  spoken  by  the  defendant  to  a  membet 
of  the  session,  who  had  not  been  in  attendance 
at  the  first  meeting,  in  communicating  to  him 
what  the  charges  were  that  were  in  circula- 
tion, and  which  were  to  be  examined  into, 
and  in  urging  him  to  attend;  all  of  which, 
it  is  alleged,  was  done  by  the  direction  of  the 
bession,  without  malice,  in  good  faith,  and  in 
the  discharge  of  the  duties  devolved  upon  the 
defendant  by  the  position  which  he  held." 

In  Rude  v.  Naas,  79  Wis.  321,  48  N.  W. 
555,  24  Am.  St.  Rep.  717,  it  appeared  that  a 
friend  of  the  father  of  a  girl  alleged  to  have 
been  seduced  wrote  at  the  instance  of  the 
father  to  a  clergyman  who  had  been  acquaint- 
ed with  the  seducer,  for  an  account  of  his  con- 
duct while  the  clergyman  knew  him.  The 
answer  from  the  clergyman  detailed  a  number 
of  circumstances  derogatory  to  the  person 
concerned.  It  was  held  that  the  jury  were 
properly  instructed  that  if  the  letter  was 
written  in  good  faith  and  in  full  belief  of 
its  truth,  it  was,  under  the  circumstances,  a 
privileged  communication,  and  that  tlio  mere 
fact  that  the  letter  was  written  in  answer  to 
inquiries  made  by  another  for  and  in  behalf 
of  the  father  did  not  take  away  the  privileged 
character  of  the   communication. 

In  Pendleton  v.  Hawkins,  11  App.  Div.  602, 
42  N.  Y.  S.  626,  it  appeared  that  a  church 
trustee  and  deacon  addressed  an  inquiry  to 
the  clerk  of  the  church  at  which  the  plaintiff 
had  previously  preached,  making  inquiries  in 
respect  to  the  plaintiff.  In  response,  the  clerk 
of  the  church  wrote  a  letter  containincj  de- 
famatory matter,  which  letter  the  trustee 
showed  to  the  other  trustees  and  deacons  and 
to  some  members  of  the  congregation.  It  was 
held  that  the  trial  court  erred  in  refusing  to 
instruct  the  jury  "that,  if  the  publication  to 
the  members  of  the  church  was  made  by  the 
defendant  in  good  faith,  believing  it  to  be 
true,  such  publication  was  privileged,  al- 
though    it     contained     defamatory     matter. 


which,  without  such  privil^e,  would  be  ac- 
tionable and  slanderous." 

In  Kelly  v.  Tiling,  L.  R.  1  Q.  B.   (Eag.) 
690,  35  L.  J.  Q.  B.  231,  12  Jur.  K.  S.  941, 
13  L.  T.  N.  S.  255,  14  W.  R.  61,  the  language 
sued  on  was  contained  in  a  correspondence 
between  a  clergyman  and  one  of  the  church 
wardens,  which  was  published  in  the  defend- 
ant's paper  without  the  plaintiff  clergyman's 
permission  or  knowledge.     In  the  letters  of 
the   churchwarden   were   the   following   pas- 
sages:   '1  have  observed  with  pain  the  church 
turned  into  a  bookseller's  shop  during  divine 
service  by  your  errand  boy  selling  books  un- 
der the  pulpit  and  money  being  jingled  about 
in  giving  change,  to  the  annoyance  of  many 
of  the  congregation.    Nor  can  I  omit  to  al- 
lude to  the  desecration  of  the  church  by  turn- 
ing a  portion  of  it  into  a  cooking  apartment, 
and  endangering  the  sacred  edifice,  which  I 
am  bound  to  protect.     ...    As  you  make 
use  of  St.  George's  church  for  a  number  of 
purposes  for  which  it  was  never  intended,  it 
becomes  my  painful  duty  to  request  that  these 
improprieties  may  cease.    In  order  to  protect 
the  edifice  from  fire,  the  gas  pipes  connected 
with  the  cooking  apparatus  must  be  removed 
immediately;   the  dining  tables  should  also 
be  taken  away."    The  other  libels  consisted 
of   letters   of  correspondents,   with   editorial 
remarks,  commenting  in  very  strong  language 
on  the  conduct  of  the  plaintiff.     The  court 
held  that  a  dispute  between  a  clergyman  and 
his  churchwarden,  as  to  what  he  allowed  to 
be  done  in  his  church  during  divine  service, 
and  the  uses  to  which  he  put  part  of  it,  as 
the  vestry   room,   were  a  subject   of  public 
interest.    It  was  held  that  the  only  question, 
therefore,  was  whether  there  was  any  excess 
in  the  comments;  that  this  was  a  matter  for 
the   jury,    and   that   although    some   of   the 
expressions  used   in  the  letters  might  have 
been    thought    stronger    than    the   limits    of 
fair  criticism  and  comment  would  allow,  yet 
as  the  jury  found  them  only  a  fair  comment, 
the  court  was  not  called  on  to  interfere. 

In  O'Donaghue  v.  McGovem,  23  Wend. 
(N.  Y.)  26,  the  plaintiff  stated  in  the  intro- 
ductory part  of  his  declaration  that  he  was 
a  minister  of  the  gospel,  being  a  priest  of 
the  denomination  called  Roman  Catholic; 
that  he  had  been  regularly  appointed  to  dis- 
charge the  duties  of  priest  of  the  Roman 
Catholic  church  of  the  village  of  Oswego; 
and  that  he  had  deservedly  obtained  the  good 
opinion  of  his  neighbors,  of  the  members  of 
the  Roman  Catholic  church  at  Oswego,  and 
of  the  bishop  and  ecclesiastical  authorities 
of  the  diocese  of  New  York,  to  whom  he  was 
amenable  as  such  priest.  He  alleged  that  the 
defendant  wrote  and  published  a  false,  scan- 
dalous and  defamatory  libel,  in  the  form  of  a 
letter  addressed  -to  the  Catholic  bishop  of  the 
diocese  of  New  York,  of  and  concerning  him 
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(the  plaintiff),  his  character,  moral  conduct, 
and  demeanor,  and  the  manner  in  which  he 
conducted   himself    in   the   discharge   of   his 
clerical  duties.     He  then  set  forth  the  libel, 
with  proper  innuendoes,  in  which  the  defend- 
ant, after  expressing  his  reluctance  to  address 
the  bishop  in  an  affair  in  which  the  bisliop 
was  much  interested  as  it  respected  the  purity 
of  his  religion,  expressed  the  hope  that  he 
would  warmly  interest  himself  in  putting  a 
stop  to  a  system  that  had  brought  disgrace 
upon  the  Koman  Catholic  persuasion  in  Os- 
wego; and  proceeded  to  state,  that  some  time 
since    the    plaintiff   had   publicly    denounced 
from  the  altar  the   defendant,  as  being  ex- 
pelled by  him,  and  that  this  was  done  without 
any    cause,    save    that    the    defendant    had 
talked  with  a  Mr.  Nagle.     He  expressed  his 
trust  that  the  bishop  would,  for  the  honor 
of  his  religion,  take  immediate  measures  to 
prevent  such  scandal  by  removing  the  plain- 
tiff to  some  other  part  of  the  diocese,  and 
send  a  clergyman   who  would   restore   peace 
and  brotherly  love,  unite  instead  of  divide, 
"and  not  until  then  can  peace  be  reconciled, 
and    the   cause    of    our    religion    once    more 
flourish  in  Oswego."    The  letter  then  charged 
that  the  plaintiff,  the  last  week  he  was  at 
Oswego,  went  round  to  collect  money  to  build 
a  church ;  that  he  collected  more  or  less  from 
every  member — the  least  sum  given  by  each 
being  one  dollar — and  the  whole  amounting 
to  $400;  all  of  wliich  he  put  into  his  pocket, 
keeping  no  account  of  the  contributions,  the 
Writer  adding,  "this  is  the  last  we  heard  of 
our  priest."     The   letter   proceeded  to   state 
that  if  there  was  a  clergyman  at  Oswego,  wlio 
would   unite   the   people,   **our   congregation 
would  almost  be  as  numerous  again;  "  that 
he  knew  twenty  or  thirty  families  who  never 
visited  the  church,  all  respectable  French  me- 
chanics,   who    would    contribute    liberally    if 
there  was  another  clergyman  and  numbers  of 
them   withdrew   last   summer   by   reason    of 
Rev.  Mr.  O'Donaghue  locking  them  up,  until 
they  would  individually  pay  him  half  a  dol- 
lar.    The  court  held  that   prima   facie,  the 
communication  was  privileged,  but  that  by 
averring  and  proving  that  it  was  false  and 
impertinent,  or  made  without  probable  cause 
and  without  a   belief  that  it  was  true,  an 
action  of  slander  could  be  sustained. 

In  Redgate  v.  Roush,  61  Kan.  480,  59  Pac. 
1050,  48  L.R.A.  236,  it  appeared  that  the 
elders  of  a  church  had  the  following  notice 
printed  in  certain  sectarian  papers  published 
in  the  interest  of  that  church:  "To  whom  it 
may  concern:  Wilmington,  Kan.,  June  5. — 
This  is  to  certify  that  on  the  9th  day  of  May, 
1897,  fellowship  was  withdrawn  from  one 
E.  Redgate.  a  member  of  the  church  of  Christ 
at  this  place  and  also  a  preacher.  The 
charges  against  him  were  insubordination  and 
separating  himself  from  the  congregation  and 


trying  to  create  a  faction,  and  therefore  we 
cannot  commend  him  as  worthy  of  the  con- 
fidence of  the  brotherhood.  He  has  tried  to 
undermine  the  church  here  in  various  ways, 
and  has  shown  himself  utterly  void  of  the 
spirit  of  Christ.  There  are  pther  charges 
that  could  be  preferred  and  sustained.  Any 
other  information  that  is  wanted  we  will  give 
when  requested,  and  for  any  other  reference 
we  refer  you  to  our  sister  congregation  at 
Harveyville,  three  and  one-half  miles  north. 
We  further  state,  anything  he  may  say  or 
do  to  try  to  sliow  that  the  Wilmington  con- 
gregation is  divided  in  his  case  is  false,  for 
there  is  not  a  member  in  the  congregation,  to 
the  best  of  our  knowledge,  at  the  present  time 
but  what  believes  he  has  walked  disorderly 
and  to  the  detriment  of  the  church."  Tlie 
court  held  that  the  publication  was  quali- 
fiedly  privileged. 

In   Over   v.   Hilderbrand,   92    Ind.   19,  an 
action  for  libel,  it  appeared  that  the  church 
council    passed    the    following   resolution  of 
censure:  "Whereas  Ewald  Over,  in  violation 
of  the  laws  of  tlie  church,  neglected  his  obli- 
gations as  a  member  of  this  congregation,  and 
also  did  write  letters  and  cause  to  be  printed 
and   distributed    circulars,   not    only   to  the 
members  of  the   congregation,   but  to  other 
parties  abroad,  containing  false  and  abusive 
statements    concerning    the    pastor,    church 
council  and  members  of  the  congregation,  and 
using  his  influence  to  break  up  the  church 
choir;  and  whereas,  on  being  a<5jnonished  and 
called  to  an  account  by  the  church  council,  he 
has  declined  to  withdraw  the  statements  so 
made  in  such  public  manner;  or  acknowledge 
his    error;    therefore.    Resolved,    that    Bro. 
Ewald  Over  be  and  he  is  hereby  censured  for 
his  unlawful  and  unchristian  conduct  in  thus 
disturbing  the  peace  and   injuring  the  wel- 
fare of  this  congregation."     In  their  answer, 
the  defendants  admitted  passing  the  resolu- 
tion complained  of,  but  stated   that  at  the 
time    of    its    passage    they    constituted   the 
church   council   of  the  church   mentioned  in 
the  complaint,  and  passed  the  resolution  as 
such  council,  not  with  any  intention  to  injure 
or   disgrace   the    plaintiff   but   because  they 
said  that  the  matters  set  forth  in  the  resolu- 
tion were  true;  that  by  the  constitution  and 
laws  of  their  church  they  had  the  power  to 
discipline  a  member,  and  that  the  plaintiff, 
as  a  member  of  the  church,  was  a  subject  for 
their  discipline.     It  was  held  that  the  publi- 
cation was  privileged  in  the  absence  of  malice. 
In  Shurtleff  v.  Stevens,  51  Vt.  501,  31  Am. 
Rep.  698,  it  appeared  that  a  religious  asso- 
ciation of  which  the  plaintiff,  and  the  defend- 
ant were  both  members,  at  a  regular  meeting, 
adopted  the  following  preamble  and  resolu- 
tion:     "Whereas  charges   of  untruthfulness, 
deception,   and    creating   disturbance  among 
the  churches  have   been   made   against  Rev. 
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David  Shurtleff,  a  member  of  this  body, 
therefore :  Resolved,  that  we  hereby  withdraw 
fellowship  from  him  till  the  7th  day  of  Au- 
gust next,  at  which  time  he  is  invited  to  ap- 
pear before  our  body  at  Wilmington,  and  show 
reason  why  he  should  not  be  finally  dismissed 
without  papers.  Resolved,  That  the  scribe 
shall  be  instructed  to  send  a  copy  of  this 
minute  to  the  brother,  and  also  to  The  Con- 
gr^ationalist  and  the  Vermont  Chronicle. 
The  defendant  actively  promoted,  by  speech, 
and  by  vote,  the  adoption  of  the  foregoing 
preamble  and  resolutions."  The  court  held 
that  no  action  would  lie  for  the  publication 
of  the  resolution. 

Statement  Held  to  Be  Actianabte* 

In  Count  Joannes  v.  Bennett,  5  Allen 
(Mass.)  169,  81  Am.  Dec.  738,  the  action  was 
brought  by  the  plaintiff  for  two  libels  on 
him  contained  in  a  letter  to  a  woman  to  whom 
he  was  then  a  suitor,  endeavoring  to  dissuade 
her  from  entering  into  marriage  with  him.  It 
appeared  that  the  defendant  had  for  several 
years  held  the  relation  of  pastor  to  the 
woman's  parents,  that  she  was  a  member  of 
his  choir,  and  that  he  was  on  the  most  inti- 
mate terms  of  friendship  with  the  parents. 
The  letter  was  read  aloud  in  the  presence 
of  the  parents.  In  holding  that  it  was  not 
privileged,  the  court  said:  **It  seems  to  us 
very  clear  that  the  defendant  in  the  present 
case  fails  to  show  any  facts  or  circumstances 
in  his  own  relation  to  the  parties,  or  in  the 
motives  or  inducements  by  which  he  was  led 
to  write  the  letter  set  out  in  the  first  count 
of  the  declaration,  which  bring  the  publica- 
tion within  the  first  branch  of  this  rule.  He 
certainly  had  no  interest  of  his  own  to  serve 
or  protect  in  making  a  communication  con- 
cerning the  plaintiff,  containing  defamatory 
or  libelous  matter.  It  does  not  appear  that 
the  proposed  marriage  which  the  letter  writ- 
ten by  the  defendant  was  intended  to  dis- 
countenance and  prevent,  could  in  any  way 
interfere  with  or  disturb  hi«  personal  or  so- 
cial relations.  It  did  not  even  involve  any 
pacrifice  of  his  feelings  or  injury  to  his  af- 
fections. The  person  to  whom  the  letter  was 
addressed  was  not  connected  with  him  by  the 
ties  of  consanguinity  or  kindred.  It  is  not 
fOiown  that  he  had  any  peculiar  interest  in 
her  welfare.  Under  such  circumstances,  with- 
out indicating  the  state  of  facts  which  might 
afford  a  justification  for  the  use  of  defama- 
tory words,  it  is  plain  that  the  defendant 
held  no  such  relation  towards  the  parties,  as 
to  give  him  any  interest  in  the  subject-mat- 
ter to  wliieh  his  communication  concerning 
the  plaintiff  related.  ...  No  doubt,  he 
acted  from  laudable  motives  in  writing  it, 
hut  these  do  not  of  themselves  afford  a  legal 
justification  for  holding  up  the  character  of 
»  person  to  contempt  and  ridicule." 
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In  York  v.  Johnson,  116  Mass.  482,  it  ap- 
peared that  the  plaintiff  was  a  singer  in  the 
church  choir,  and  that  the  defendant  was  one 
of  the  board  of  stewards  in  the  church,  but 
not  a  member  of  the  Sunday  school.  There 
was  to  be  a  Christmas  festival  for  the  Sun- 
day school,  and  a  committee  was  ciiosen,  the 
plaintiff,  the  defendant,  and  one  Walton 
being  among  the  members.  The  defendant 
declined  to  serve  with  them  on  the  committee. 
A  few  days  later,  a  Mrs.  Newton,  also  one  of 
the  committee,  asked  the  defendant  why  he 
declined  to  serve  on  the  committee,  to  which 
he  replied  that  he  did  not  choose  to  answer. 
The  next  day  she  inquired  again  his  reason, 
asking  if  the  pastor  and  his  wife  were  not 
good  enough  for  him  to  serve  with.  The  de- 
fendant, however,  did  not  then  give  his  rea- 
sons; and  the  following  day  8he  urged  him 
again  to  give  a  reason  for  his  not  serving, 
saying  that  she  knew  that  the  fact  that 
Walton  and  the  plaintiff  were  on  the  commit- 
tee was  the  reason,  and  with  a  good  deal  of 
feeling  wanted  to  know  what  he  knew  with 
reference  to  them — why  they  were  not  suit- 
able persons  to  be  on  the  committee.  In  an- 
swer, the  defendant  said  to  her:  **W^alton  has 
got  the  clap."  Mrs.  Newton  asked  the  defend- 
ant where  Walton  got  it,  to  which  the  de- 
fendant replied:  '*My  informant  said  he  did 
not  know,  but  that  he,  Walton,  had  been  with 
Mrs.  York."  In  an  action  for  slander  by  Mrs. 
York,  the  trial  court  refused  a  ruling  re- 
quested by  the  defendant  that  under  the  cir- 
cumstance the  communication  to  ^Irs.  New- 
ton was  a  privileged  one,  and  that  if  made 
in  good  faith,  believing  it,  and  in  the  dis- 
charge of  a  duty  which  he  believed  he  owed 
to  the  members  of  the  committee  and  to  him- 
self, it  was  not  actionable.  On  appeal,  the 
court  held  that  the  ruling  had  been  properly 
refused,  saying:  "There  was  no  duty  which  he 
owed  to  Mrs.  Newton  that  authorized  him  to 
inform  her  of  defamatory  charges  against  the 
plaintiff,  and  no  interest  of  his  own  which 
required  protection  that  justified  it.  He  had 
declined  to  serve  upon  the  same  committee 
with  Mrs.  Y'ork,  but  he  was  under  no  obli- 
gation to  give  any  reason  therefor,  however 
persistently  called  upon  to  do  sa;  and  even 
if  Mrs.  Newton  had  an  interest  in  knowing 
the  character  of  Mrs.  York  as  a  member  of 
the  sftme  church,  it  was  an  interest  of  the 
same  description  which  every  member  of  the 
community  has  in  knowing  the  cliaracter  of 
other  members  of  the  same  community  with 
whom  they  are  necessarily  brought  in  con- 
tact, and  would  not  shield  a  person  who 
uttered  words  otherwise  slanderous." 

In  Ritchie  v.  Widdemer,  59  N.  J.  L.  200, 
35  Atl.  825,  the  action  was  for  slander  by  one 
minister  against  another  for  words  imputing 
immorality  and  lack  of  ordination  or  power 
to  exercise  such  ministerial  functions  as  the 
performance  of  marriages  and  baptisms.   The 
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occasion  of  the  speaking  was  a  controversy 
as  to  the  right  of  the  Presbyterian  church 
of  Asbury  Park  to  engage  the  services  of  the 
plaint iif,  who  had  been  received  into  the 
Presbytery  of  Newark  while  under  deposition 
in  another  church  for  a  canonical  offense, 
against  the  will  of  the  Presbytery  of  Mon- 
mouth, to  which  the  church  of  Asbury  Park 
belonged.-  The  court  held  that  even  if  it  were 
conceded  that  this  situation  cast  on  a  minis- 
ter  of  the  Presbyterian  church  a  duty  to 
state  such  facts  respecting  that  controversy 
to  persons  interested  in  that  church  for  their 
guidance,  it  obviously  put  no  duty  on  him 
in  respect  to  the  ministerial  character  of  the 
plaintiff  in  other  respects  than  that  drawn 
into  question  in  the  controversy.  It  was 
accordingly  held  that  there  was  no  occasion 
calling  on  the  defendant  to  state  facts  deroga- 
tory to  that  character  and  that  a  request  for 
an  explanation  as  to  the  difficulty  between 
the  Presbytery  and  the  plaintiff  did  not  fur- 
nish any  occasion  to  state  facts  or  rumors  in 
respect  to  the  plaintiff's  professional  char- 
acter, in  no  respect  concerning  that  difficulty. 

In  Holt  V.  Parsons,  23  Tex.  9,  76  Am.  Dec. 
49,  the  writing  allied  to  have  been  malicious- 
ly published  was  the  following  resolution 
adopted  and  recorded  by  the  defendants  as  a 
board  of  trustees:  "Whereas,  Benjamin  S. 
Parsons,  former  treasurer  of  the  Galveston 
Presbyterian  church,  did,  as  treasurer,  col- 
lect the  funds  due  to  said  church,  and  where- 
as, the  said  Benjamin  S.  Parsons  did  resign 
the  office  of  treasurer,  and  did,  at  the  same 
time,  retain  all  the  funds  collected  as  afore- 
said, applying  them  to  his  own  use  and  ac- 
count; and  whereas,  the  said  Parsons  has 
often  been  remonstrated  with,  on  account  of 
his  acts  and  doings  in  relation  to  said  funds ; 
and  whereas,  he  has  wholly  disregarded  our 
efforts  to  bring  about  an  amicable  adjustment 
of  our  affairs;  and,  whereas,  he  has  written 
to  the  board  of  trustees  various  disrespect- 
ful communications;  therefore,  be  it  resolved, 
unanimously,  that  the  board  of  trustees  of 
the  Galveston  Presbyterian  church,  do  censure 
the  conduct  of  the  said  Benjamin  S.  Parsons, 
and  pronounce  him  as  a  defaulter  to  the  said 
Presbyterian  church,  in  the  sum  of  $124.25." 
The  court  held  that  the  defense  relied  on,  that 
the  resolution  was  in  the  nature  of  a  privi- 
leged communication,  was  not  sustained  by 
the  evidence. 

In  Gilpin  v.  Fowler,  9  Exch.  (Eng.)  616, 
23  L.  J.  Exch.  152,  18  Jur.  293,  it  appeared 
that  the  plaintiff  was  schoolmaster  of  a  na- 
tional school  of  which  the  defendant  was  a 
trustee  and  manaofcr,  as  well  as  rector  of  the 
parish.  The  defendant  asked  the  plaintiff 
whether  he  would  consent  to  teach  the  Sunday 
school  in  connection  with  the  national  pchool, 
but  the  plaintiff  declined  to  undertake  the 
additional  labor,  and  was  dismissed.    On  the 


plaintiff's  opening  another  school  in  the  same 
parish,  the  defendant  wrote  and  distributed 
the  following  pastoral  letter:  **To  the  parish- 
ioners of  Crawley,  my  dear  friends, — Cir- 
cumstances have  occurred  in  school  matters 
connected  with  this  place  which  render  it  in- 
cumbent upon  me  as  your  pastor,  whose  oflke 
it  is  to  watch  for  your  souls  as  one  that  must 
give  an  account,  to  address  to  you  a  few 
words  of  warning  on  a  projected  new  school 
which  is  in  contemplation  by  the  late  master 
of  the  Crawley  and  Ifield  national  school  for 
the  education  of  the  poor  in  the  principles 
of  the  established  church.  As  long  as  he 
remained  outside  the  bounds  of  this  parish, 
the  spiritual  charge  of  which  has  been  solemn- 
ly committed  to  me  by  the  bishop,  I  should 
have  abstained  from  this  public  notice  of  his 
conduct,  but  his  well-known  intention  of 
setting  up  a  new  school  in  my  parish  must 
be  my  apology  for  troubling  you  with  these 
few  lines.  The  circumstances  are  these: — The 
schoolmaster  has  been  dismissed  from  the 
Crawley  and  Ifield  school  by  the  school  com- 
mittee, under  whose  management  it  is  now 
placed  according  to  the  provisions  of  an  act 
of  Parliament,  4  &  5  Vict.  c.  38.  Among 
other  reasons  for  his  dismissal  the  brief  one 
was  that  it  was  thought  desirable  to  place 
the  Sunday  and  day  schooF  under  one  and 
the  same  superintendence.  This  was  thought 
the  best  and  most  economical  arrangement 
(considering  the  limited  funds  at  the  dis- 
posal of  the  committee),  by  which  the  expense 
of  two  masters  (one  for  each  school)  would 
be  avoided.  Some  time  ago  (on  the  resigna- 
tion of  the  Sunday  school  by  Mr.  Bridger), 
Mr.  Gilpin  was  applied  to  by  me  to  conduct 
it,  at  least  until  some  better  arrangement 
could  be  made.  This  he  decidedly  refused — 
he  would  have  nothing  to  do  with  the  Sunday 
school.  This  refusal  at  once  opened  our  eyes 
to  the  necessity  of  coming  to  some  better 
arrangement  with  regard  to  the  two  schools, 
— ^that  is  to  say,  of  having  one  master  for 
the  day  and  Sunday  schools,  which,  indeed, 
is  the  most  natural  as  well  as  the  most  uni 
versal  custom  in  our  parishes.  Hence  the 
vote  of  the  school  committee  and  the  dii*- 
missal  of  the  schoolmaster.  He  has  nn 
cause  for  feeling  aggrieved  at  what  has  taken 
place,— dismissal  from  such  a  situation  is  no 
such  unusual  thing  for  less  weighty  reasons; 
still  less  reason  is  there  for  him  to  set  up  s 
new  school  in  my  parish,  which  must  of  neces- 
sity assume  the  character  of,  and  be  carried 
on  in  opposition  to,  the  national  school. 
Granted  that  he  is  qualified  to  conduct  a 
school,  are  there  not  vacancies  occurring  every 
day  in  different  parts  of  the  country?  nay 
more,  are  there  not  localities  notoriously  des- 
titute of  any  means  of  education,  where 
his  services  may  be  more  legitimately 
and   more   usefully   employed   than  in   seek* 
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ing  to  set  up  an  opposition  school  in  this 
parish,  which  must  weaken  both?  A  small 
village  like  ours,  from  its  size  and  pop- 
ulation, cannot  afford  to  bear  the  burden 
of  two  such  schools;  one  must  endanger 
the  success  of  the  other.  In  union  alone  it 
strength.  The  very  attempt  betrays  a  spirit 
of  opposition  to  authority,  ^nd  is  a  justifica- 
tion of  the  conduct  of  the  managers  of  the 
school,  who  have  nevertheless  thereby  in- 
curred no  little  odium.  No  rightly  disposed 
Christian  who  receives  in  simple  faith  the 
teaching  of  inspiration, — ^'Obey  them  that 
have  the  rule  over  you,  and  submit  your- 
selves,' can  expect  God's  blessing  to  rest  upon 
such  an  undertaking.  Under  these  circum- 
stances, I  conceive  it  to  be  my  duty  to  warn 
all  my  parishioners  against  affording  any 
countenance  whatever  to  the  projected  new 
school,  either  in  the  case  of  the  richer  by 
subscriptions,  or  of  the  poor  by  sending  their 
children  to  it  for  instruction.  It  will  be  to 
all  intents  and  purposes  a  schismatieal 
school,  for  its  tendency  will  be  to  produce  dis- 
union and  schism  in  a  matter  which  of  all 
others  requires  union,  the  education  of  the 
children  of  the  poor.  Those  who  aid  and 
abet  him  in  any  way  will  be  partakers  with 
him  in  his  evil  deeds.  ^Mark  them  which 
cause  divisions  and  offenses,  and  avoid  them.' 
— Rom.  xvi.  17.  I  have  thus  performed  a 
necessary  though  a  very  irksome  duty.  I 
now  leave  yen  to  take  your  own  courses  *for- 
warned,  forearmed ; '  and  in  humble  hope  that 
the  God  of  peace  and  union  may  take  us  all 
into  his  holy  keeping,  may  prosper  what 
seems  conducive,  overrule  what  seems  op- 
posed, to  his  own  glory  and  our  edification  in 
Christ.  I  subscribe  myself  your  affectionate 
friend  and  pastor,  C.  A.  Fowler."  It. was  held 
that  the  occasion  on  which  the  libel  in  ques- 
tion was  published  was  not  privileged,  and 
that  there  was  evidence  of  malice  for  the  jury. 

In  St  Pierre  v.  Beaulieu,  33  Quebec  Super. 
Ct.  385,  it  was  held  that  a  priest  who  threat- 
ened to  refuse  the  sacraments  to  the  parish 
school  commissioners  if  they  voted  for  a  cer- 
tain person  for  secretary-treasurer  of  the  par- 
ish, acted  without  the  scope  of  his  instmo- 
tions  from  his  superiors,  and  their  teachings 
and  doctrine.  Therefore,  it  was  held  that  the 
privilege  he  invoked  did  not  exist,  but  that 
he  was  liable  to  the  candidate  for  slander. 

Xn  State  v.  Lomack,  130  la.  79,  106  N.  W. 
386.  it  was  urged  that  a  libelous  pamphlet 
which  charjred  the  plaintiff  with  adultery, 
burglary,  gambling  and  perjury,  was  privi- 
leged because  authorized  by  the  official  board 
of  the  defendant's  church.  It  was  held  that, 
conceding  that  such  a  body  existed  and  au- 
thorized the  publication,  the  issuance  of  such 
a  pamphlet  was  in  excess  of  the  ecclesiastical 
rights  of  its  members,  and  afforded  a  clergy- 
man no  excuse  for  publishing  it. 
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In  Everett  v.  DeLong,  144  III.  App.  496,  the 
court,  while  holding  that  a  qualified  privilege 
attached  to  statements  made  by  a  clergyman 
while  the  resignation  of  a  superintendent  of 
the  Junior  Christian  Endeavor  Society  was 
under  consideration  (see  the  preceding  sub- 
division of  this  note),  held  that  there  was  no 
privilege  with  respect  to  other  statements 
made  after  the  resignation  had  been  accepted. 


V. 

ORIFFIir. 

Pennsylvania    Supreme    Court — January    3, 

1916. 

2S2  Pm.  St,  271 ;  97  AU.  ^09, 


''Pro  Rata**  —  Meaning  of  Term. 

In  a  contract  for  the  contribution  to  a  fund 
by  several  parties  pro  rata,  the  term  "pro 
rata"  means  in  proportion,  proportionately, 
according  to  measure,  interest,  or  liability 
of  each,  and  never  means  equality  or  an  equal 
division,  and  has  no  meaning  unless  referable 
to  some  rule  or  standard. 

[See  note  at  end  of  this  case.] 

ETidence  —  Parol  Cridenoe  to  Explain 
IXTritins. 

The  rule  excluding  evidence  of  an  independ- 
ent, contemporaneous,  oral  agreement  relat- 
ing to  the  subject  of  a  written  contract 
inconsistent  with  the  terms  of  the  latter, 
does  not  conflict  with  the  rule  permitting 
evidence  relating  to  the  subject-matter  with 
which  the  parties  dealt  and  the  object  they 
sought  to  accomplish  as  shown  by  preceding 
negotiations,  not  to  vary  the  contract,  but  to 
aid  in  its  construction  and  make  plain  in 
what  sense  the  parties  used  the  language. 

Same. 

Where  a  written  contract  between  a  trus- 
tee and  eight  stockholders  recites  the  owner- 
ship of  the  shares  which  are  then  in  the  name 
of  the  trustee,  but  does  not  indicate  that  they 
are  owned  in  other  than  equal  amounts  by 
the  parties,  and  authorizes  the  trustee  to 
pledge  the  stock  for  a  loan  until  a  majority 
shall  decide  to  dissolve  the  pool  and  provides 
that  the  owners  shall  take  up  their  pro  rata 
shares  of  the  loan  and  pay  the  amount  due 
on  the  stock  when  the  pool  shall  be  dissolved, 
in  an  action  by  the  trustee  against  one  of  the 
eight  members  after  dissolution  of  the  pool 
for  one-eighth  of  the  loan,  an  affidavit  of 
defense,  setting  up  a  parol  imderstanding 
that  the  pro  rata  liability  was  to  be  based 
on  the  number  of  shares  in  the  company 
which  each  of  the  parties  owned,  and  defend- 
ant owned  less  than  one-eighth  of  the  shares, 
and  averring  tender  of  plaintifTs  share,  is 
sufficient  as  against  a  rule  for  judgment. 
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Appeal  from  Court  of  Common  Pleas, 
Allegheny  county:     Swearingen,  Judge. 

Action  by  James  C.  Chaplin,  trustee,  plain- 
tiff, against  F.  A.  Griffin,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  Af- 
firmed. 

[272]  From  the  record  it  appeared  that 
plaintiff's  claim  was  based  upon  the  follow- 
ing agreement: 


.EXHIBIT     'A.' — MEMORANDUM     OP    AGREEMENT 

Between  James  C.  Chaplin;  party  of  the  first 
part  (hereinafter  called  the  Trustee')  and 
William  Fllnn,  Jas.  S.  Kuhn,  Jas.  D.  Gallery, 
E.  H.  Jennings,  Jas.  C.  Chaplin,  F.  A.  Griffin, 
John  A.  Bell  and  John  C.  Reilly,  parties  of 
the  second  part. 

"Whereas,  the  parties  of  the  second  part 
have  purchased  and  are  the  owners  of  three 
hundred  and  ten  (310)  shares  of  the  capital 
stock  of  The  Colonial  Trust  Company,  which 
shares  are  in  the  name  of  James  C.  Chaplin, 
as  trustee,  said  stock  having  been  purchased 
at  four  hundred  ($400.00)  dollars  per  share; 
and 

"Whereas,  for  the  purpose  of  carrying  said 
stock  in  a  pool  until  such  time  as  the  parties 
of  the  second  part,  or  a  majority  of  them, 
together  with  the  party  of  the  first  part,  may 
desire  to  dissolve  said  pool  or  to  pro  rate 
said  stock,  and 

"Whereas,  the  party  of  the  first  part  has 
consented  to  act  as  trustee  for  himself  and 
the  parties  of  the  second  part  in  this  transac- 
tion, and 

"Whereas,  the  parties  of  the  second  part  do 
authorize  the  party  of  the  first  part  to  nego- 
tiate a  loan  or  loans  for  the  purpose  of  carry- 
ing said  stock,  and 

[273]  "Whereas,  the  party  of  the  first  part 
is  willing  to  negotiate  said  loan  or  loans. 

"Now  the  condition  of  this  obligation  is 
such 

"That  for  and  in  consideration  of  one 
($1.00)  dollar  paid  by  the  parties  of  the 
second  part  to  the  party  of  the  first  part,  the 
receipt  of  which  is  herieby  acknowledged,  the 
party  of  the  first  part  will — 

"First.  Negotiate  a  loan  or  loans  with  the 
Diamond  National  Bank  or  some  other  bank- 
ing institution  to  the  aggregate  ampunt  of 
the  stock  purchased,  to  wit:  one  hundred 
twenty-four  thousand  ($124,000.00)  dollars, 
and  pledge  thereon  as  collateral  security  for 
said  loan  or  loans  the  three  hundred  and  ten 
(310)  shares  of  said  stock. 

"Second.  That  all  dividends  on  said  stock 
shall  be  applied  by  the  party  of  the  first  part 
to  the  interest  on  said  loan  or  loans  and 
should  there  be  a  surplus,  to  pro  rate  to  the 
parties  of  the  second  part  said  surplus. 


"Third.  That  upon  demand  by  the  parties 
of  the  second  part  upon  the  party  of  the  first 
part,  the  party  of  the  first  part  will  distrib- 
ute pro  rata  to  himself  and  to  the  parties  of 
the  second  part  the  stock  above  referred  to, 
upon  payment  by  the  parties  hereto  of  the 
amount  due  thereon  both  as  to  principal  and 
interest. 

"The  parties  of  the  second  part  agree — 

"First.  Tliat  should  the  party  of  the  first 
part  be  unable  at  any  time  to  secure  loans 
upon  said  stock,  that  they  will  take  up  their 
pro  rata  shares  of  said  stock  and  pay  to  the 
party  of  the  first  part  the  amount  due  there- 
on and  by  him  applied  to  the  liquidation  of 
said  loan  or  loans. 

"Second.  Should  the  dividends  paid  or  de- 
clared on  said  stock  be  insufficient  to  pay  the 
interest  on  said  loan  or  loans,  the  parties  of 
the  second  part  agree  to  pay  pro  rata  their 
share  of  the  deficiency. 

"This  agreement  is  made  to  bind  the  heirs, 
executors  and  administrators  of  the  parties 
of  the  first  and  second  parts. 

[274]  "Witness  the  hands  and  seals  of  the 
parties  herto  this  15th  day  of  May,  aj>. 
1906." 

On  May  17,  1906,  two  days  after  the  ex- 
ecution of  the  foregoing  agreement,  the  plain- 
tiff, in  pursuance  of  it,  procured  a  loan  of 
$124,000.00  from  a  bank  in  Pittsburgh,  and 
pledged  the  310  shares  of  stock  as  collateral 
security.  The  interest  on  the  said  loan,  up  to 
the  time  it  was  called  by  the  bank,  amounted 
to  $9,616.25  more  than  the  dividends  that  had 
been  received  by  the  plaintiff  on  the  stock. 
When  the  loan  was  called  a  majority  of  the 
eight  signers  to  the  agreement  signified  their 
desire  to  dissolve  the  pool,  and  plaintiff  de- 
manded pf  the  defendant  that  he  take  up  one- 
eighth  of  the  310  shares  of  the  Colonial  Trust 
Conipany  stock  and  pay  one-eighth  of  the 
said  loan  and  accrued  interest  thereon, 
amounting  in  the  aggregate  to  $16,702.03. 
This  demand  was  made  because  plaintiff  con- 
tended that  defendant  had  assumed  one- 
eighth  of  the  obligation*  imposed  by  the 
agreement.  After  the  defendant  had  refused 
to  comply  with  the  demand  made  on  Inni 
this  action  was  brought,  and  to  plaintiffs 
statement  the  following  affidavit  of  defense 
was  filed : 

"The  defendant,  F.  A.  Griffin,  denies  that 
he  is  indebted  to  the  plaintiff  as  trustee,  or 
otherwise,  in  the  sum  of  sixteen  tliousand 
seven  hundred  two  and  3-100  ($16,702.03) 
dollars,  with  interest  thereon,  or  in  any  other 
sum  whatsoever,  except  as  hereinafter  stated. 
"I  admit  that  on  or  about  the  17th  day  of 
May,  1906,  I  signed  the  agreement,  a  copy 
of  which  is  attached  to  the  plaintifTs*  state- 
ment of  claim  and  marked  Exhibit  'A.' 

"I  further  admit  that  the  plaintiff,  on  or 
about  the  17th  day  of  May,  1906,  procured  a 
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loan  from  the  Diamond  National  Bank  in  the 
Bum  of  $124,000.00  and  pledged  as  collateral 
security  therefor  the  said  310  shares  of  the 
stock  of  the  Colonial  Trust  Company. 

'*I  admit  that  under  the  terms  of  Bald 
agreement,  1  hecame  liable  for  my  pro  rata 
share  of  the  principal  and  [275]  interest  due 
on  said  loan  for  which  said  stock  is  pledged, 
but  I  deny  that  such  pro  rata  share  was  or  la 
one-eighth  part  thereof.  I  aver  that  at  the 
time  of  the  execution  of  the  said  agreement, 
Exhibit  'A,'  it  was  understood  and  agreed 
that  the  pro  rata  shares  for  which  the  signers 
thereof  became  liable  were  based  upon  the 
number  of  shares  of  their  respective  holdings 
of  the  capital  stock  of  the  Colonial  Trust 
Company,  and  that  such  liability  was  not  to 
be  based  or  pro  rated  upon  the  number  of 
signers  to  the  said  agreement. 

"I  aver  that  said  agreement,  Kxhibit  *A,* 
arose  out  of  and  was  executed  under  the  fol- 
lowing circumstances,  viz.:  At  the  time  of 
the  execution  of  said  agreement,  and  for  some 
time  prior  thereto,  all  of  the  persons  sign- 
ing said  agreement  were  directors  and  also 
stockholders  and  members  of  the  executive 
committee,  and  some  of  them  officers,  of  the 
Colonial  Trust  Company.  Some  time  prior 
to  the  signing  of  said  agreement,  there  re- 
mained in  the  treasury  of  the  Colonial  Trust 
Company  unsold  some  500  shares  of  the 
capital  stock  of  the  Colonial  Trust  Company, 
and  the  directors  of  said  trust  company  were 
desirous  of  selling  said  treasury  stock.  Pur- 
suant to  a  resolution  of  the  board  of  directors, 
the  various  stockholders  of  the  said  Colonial 
Trust  Company  were  asked  to  subscribe  for 
said  treasury  stock  at  $400.00  per  share,  and 
each  stockholder  was  authorized  to  take  his 
pro  rata  portion  of  said  treasury  stock  based 
upon  the  number  of  shares  of  stock  which  he 
then  held  in  said  Colonial  Trust  Company. 
After  all  the  said  stockholders  of  the  Colonial 
Trust  Company  had  subscribed  '  for  such 
shares  of  said  treasury  stock  as  they  desired, 
there  remained  unsold  310  shares.  The 
directors  of  the  said  Colonial  Trust  Company 
who  subsequently  signed  the  said  agreement, 
Exhibit  'A,*  were  anxious  that  these  remain- 
ing 310  shares  of  stock  should  also  be  sold 
so  that  the  trust  company  could  have  the  use 
of  the  money,  and  it  was  proposed  by  defend- 
ant to  the  signers  of  said  agreement  at  a 
meeting  of  the  said  executive  committee,  tliat 
[276]  the  various  members  should  subscribe 
for  this  stock  pro  rata,  and  this  defendant 
then  and  there  offered  to  purchase  and  pay 
for  his  pro  rata  share  of  said  stock  in  case 
the  other  members  of  the  executive  committee, 
who  later  became  signers  of  said  agreement, 
would  also  take  and  pay  for  their  pro  rata 
share  of  said  remaining  stock,  the  pro  rata 
shares  of  each  one  to  be  based  upon  the 
number  of  shares  of  the   stock  of  the  said 
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Colonial  Trust  Company  which  he  then  held, 
on  the  same  basis  as  all  the  sharehold;  rs  of 
the  said  Colonial  Trust  Company  had  beer, 
permitted  to  subscribe  for  said  treasMiy 
stock.  The  proposition  made  by  defendant, 
that  each  of  the  said  members  of  the  board  of 
directors  or  executive  committee,  should  take 
and  pay  for  his  pro  rata  share  of  said  re- 
maining treasury  stock,  was  apparently  held 
for  further  consideration,  without  any  def- 
inite action  at  that  time.  But  soon  after,  as 
a  result  of  the  said  proposition  and  pursuant 
thereto,  the  plaintiff  in  this  case,  Mr.  James 
C.  Chaplin,  prepared  and  presented  to  defend- 
ant the  agreement  marked  Exhibit  'A,'  and 
asked  the  defendant  to  sign  the  same. 
Neither  at  the  time  of  signing  the  said  agree- 
ment nor  at  any  other  time  was  any  sugges- 
tion of  equal  liability  of  the  signers  made, 
nor  any  suggestion  of  any  other  liability  than 
the  pro  rata  liability  based  on  ownership  of 
the  stock,  as  had  been  proposed  by  this  de- 
fendant, and  this  defendant  understood,  and 
on  information  and  belief  avers  and  expects 
to  be  able  to  prove,  that  it  was  understood 
by  all  of  the  other  signers  thereof  that  the 
pro  rata  obligation  and  liability  of  each  sub- 
scriber thereto,  as  referred  to  in  said  agree- 
ment, was  to  be  based  upon  the  number  of 
shares  of  his  holdings  of  stock  in  the  said 
Colonial  Trust  Company,  and  not  otherwise. 

"Defendant  avers  at  the  time  of  the  sign- 
ing of  said  agreement,  Exhibit  *A,'  he  was 
the  owner  of  150  shares  of  the  capital  stock 
of  the  said  Colonial  Trust  Company.  Defend- 
ant also  avers,  on  information  and  belief  and 
expects  to  be  able  to  prove  at  the  trial  of  the 
cause,  that  [277]  the  other  subscribers  to  said 
agreement  owned  the  following  number  of 
shares  of  said  stock: 

"John  A.  Bell,    617  shares; 

"James  S.  Kuhn, 23D        " 

I       "J.  D.  Callerv,   670        « 

'       "John  C.  Reiily, 413         « 

"J.  C.  Chaplin, 477 

"William  Flinn,   1,141 

and  that  £.  H.  Jennings  owned  or  controlled, 
and  fully  represented  in  signing  said  agree- 
ment, approximately  3,577  shares  of  said 
stock. 

"Based  upon  the  aforesaid  holdings  of 
stock,  the  pro  rata  share  of  the  obligation 
and  liability  for  said  loan  and  interest  made 
by  plaintiff  under  said  agreement.  Exhibit 
'A,'  for  which  defendant  is  liable  is  approxi- 
mately two  per  cent  (2%)  of  the  total  in- 
debtedness, which  amount  this  defendant  is 
willing  to  pay  upon  delivery  to  him  by  the 
plaintiff  of  a  like  pro  rata  share  of  the  said 
310  shares  of  stock. 

"Defendant  therefore  denies  that  he  is  in- 
debted to  the  plaintifT  in  any  other  amount 
except  as  herein  stated,  which  indebtedness  he 
is,  and  always  has  been,  ready  and  willing  to 
pay  on  delivery  to  him  of  the  pro  rata  share 
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of  said  stocky  and  therefore  asks  that  this 
suit  be  dismissed  at  the  plaintiffs'  cost/' 

Further  facts  appear  by  the  opinion  of  the 
Supreme  Court. 

The  court  discharged  the  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 
Plaintiff  appealed.  ^ 

Thomas  Patterson,  of  Patterson,  Crawford, 
Miller  d  Arensberg  for  appellant. 

John  M.  Freeman,  Harry  F.  xBtamhaugh 
and  Felix  B.  Snowdon  for  appellee. 

[278]  Bbown,  C.  J.— The  words  "pro  rata" 
have  a  clearly  defined  and  well  understood 
meaning.  "Pro  rata :  In  proportion ;  propor- 
tionately; according  to  the  share,  interest  or 
liability  of  each:  "  Webster's  International 
Dictionary.  "Pro  rata:  Proportionately; 
according  to  a  certain  rate,  percentage,  or 
proportion:  *'  Black's  Law  Dictionary.  In 
the  agreement  which  is  the  basis  of  any  claim 
the  appellant  has  against  the  appellee,  it  is 
first  provided  that  the  stock  is  to  be  carried 
until  such  time  as  a  majority  of  the  signers 
may  desire  to  dissolve  the  pool  or  "pro  rate 
flaid  stock;  "  the  trustee  is  to  apply  the  div- 
idends received  on  -  it  .  to  the  payment  of 
interest  on  the  loan  and  "pro  rate"  any  sur- 
plus among  the  eight  persons  who  signed  the 
agreement  as  parties  of  the  second  part.  Up- 
on demand  by  them  the  party  of  the  first  part 
is  to  distribute  [279]  among  them  the  said 
stock  "pro  rata,"  and,  should  he  at  any  time 
be  unable  to  secure  loans  upon  it,  the  parties 
of  the  second  part  agree  to  take  up  their 
"pro  rata"  shares  of  it;  and  a  further  agree- 
ment is  that,  if  the  dividends  received  by  the 
appellant  sliould  be  insufficient  to  pay  the 
interest  on  the  loan  or  loans,  the  parties  of 
the  second  part  agree  to  pay  their  "pro  rata*' 
share  of  the  deficiency.  These  words,  "pro 
rate"  and  "pro  rata,"  used  hye  times  in  the 
brief  agreement,  are  to  be  given  their  plain 
and  universally-understood  meaning  as  fixing 
the  liability  of  each  of  the  eight  parties  of 
the  second  part  to  the  agreement,  on  the  basis 
of  his  interest  in  its  subject-matter.  If  it 
was  the  intention  of  the  parties  to  it  that  the 
liability  of  each  was  to  be  the  same,  such 
liability  could  readily,  and  would  naturally, 
have  been  fixed  by  a  simple  declaration  that 
each  one  of  them  was  to  share  equally  with 
the  others  in  the  distribution  of  the  stock  and 
be  equally  liable  for  the  amount  of  the  loan; 
but,  instead  of  such  a  provision,  there  is  the 
studied  repetition  of  an  intention  that  there 
should  not  be  equal  liability,  which  is  never 
contemplated  by  the  use  of  the  words  "pro 
rate"  or  "pro  rata."  They  contemplate  a 
just  proportion  of  liability  upon  an  equitable 
basis. 

While  it  clearly  appears  from  the  face  of 
the  agreement  that  the  liability  of  each  of 


the  subscribers  to  it  was  to  be  on  some  pro- 
portionate   basis    other    than    one-eighth,    it 
cannot   be    ascertained    from    the   agreement 
what  that  basis  was  to  be,  and  it  was,  there- 
fore, competent  for  the  defendant  to  aver  in 
his  affidavit  of  defense  the  sense  in  which  %11 
the  parties  to  the  agreement,  at  the  time  it 
was  executed,  mider stood  and  used  the  words 
"pro  rate"  and  "pro  rata."     This  is  not  con- 
tradicting or  varying  the  terms  of  the  agree- 
ment or  changing  the  liability  imposed  by  it: 
it  is  merely  explaining  the  intention  of  the 
parties  to  it  as  to  what  was  to  be  the  basis 
of  the  pro  rata  liability  of  each.    Parol  tes- 
timony cannot  be  received  to  change  or  im- 
pair that  liability,  [280]  but,  in  the  absence 
of  anything  in  the  agreement  indicating  what 
was  the  basis  6t  it,  parol  testimony  is  ad- 
missible to  show  what  was  intended  by  the 
parties  to  the  agreement  to  be  the  basis  of 
it      The  term   "pro   rata"   "means — in  pro- 
portion:   in    due    proportion:    Burr  ill    Law 
Die.     According  to  the  rate,  proportion  or 
allowance:     Bouv.  Law  Die.    It  never  means, 
as  applied  to  persons,  equality,  or  an  equal 
division.     .     .     .     The  term  used  necessarily 
implies  an  unequal  division,  as  between  dif- 
ferent   persons:  "      Note    to    Rosenberg   v. 
Frank,  19  Am.  L.  Reg.  N.  S.  355.    "  'Pro  rata* 
means   according  to   a  measure   which  fixes 
proportions.    It  has  no  meaning  imless  refer- 
able   to    some    rule    or    standard:  "     Brom- 
bacher  v.  Berking,  56  X.  J.  Eq.  253,  39  Atl. 
134.      "The    rule,    that    where    the    parties 
finally  put  their  contract  in  writing  an  in- 
dependent   contemporaneous    oral    agreement 
relating  to  the   subject-matter   which  is  in- 
consistent with  the  terms  of  the  instrument, 
cannot  be  given  effect  to  vary  or  modify  its 
purpose,    does    not,    however,    conflict    with 
another  well-settled  rule  to  the   effect  that 
for  the   purposes  of   interpretation   and   ap- 
plication of  the  terms  of  a  contract,  evidence 
showing  the  subject-matter  with   which  the 
parties    dealt,    and    the    object    which    they 
sought  to  accomplish,  as  shown  by  the  pre- 
ceding negotiation,  is  competent,  not  to  vary 
what  has  been  reduced  to  writing,  but  to  aid 
in  its  construction  and  to  make  plain  in  what 
sense  the   parties  used  and  understood  the 
language  they  employed :  '*     2  Elliot  on  Con- 
tracts,   Sec.   1621.     "When   a   matter   neces- 
sarily   pertaining    to    the    subject     of    the 
contract   is  unmentioned   therein,   parol  tef- 
timony  is  admissible  to  ascertain  the  mean- 
ing.    It  is  a  rule  of  interpretation  that  the 
intention  of  the  parties  to  a  contract  is  to 
be  ascertained  by  applying  its  terms  to  the 
subject-matter.     The  admission  of  parol  tes- 
timony  for   such   purpose  does  not   infringe 
upon    the   rule   which    makes   a   written  in- 
strument the  proper  and  only  evidence  of  the 
agreement  contained  in  it.     .     .     .     The  rule 
of  law  which  forbids  parol  evidence  to  be  re- 
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ceived  to  contradict  or  v«ry  a'  [281]  written 
inBtrument  has  reference  to  the  terms  of  the 
writing.  Evidence  to  explain  the  subject- 
matter  of  an  agreement  is  essentially  dif- 
ferent from  that  which  varies  the  terms  in 
which  the  contract  is  conceived:  Barnliart 
V.  Riddle,  29  Pa.  St.  92.  Parol  evidence  is 
not  admissible  to  alter  or  contradict  what  is 
written,  but  is  admissible  to  explain  and  de- 
fine  the  subject  of  a  written  agreement :  Gould 
V.  lee,  56  Pa.  St.  99;"  Centenary  M.  E. 
Church  V.  Clime,  116  Pa.  St.  146,  9  Atl.  163. 

With  the  foregoing  rule  clearly  applicable 
to  the  written  agreement  before  u^,  the  mate* 
rial  averments  in  the  affidavit  of  defense — 
which  we  must  assume  the  defendant  will  be 
able  to  sustain  on  the  trial  of  the  case — are 
as  follows:  At  the  time  the  agreement  of 
May  15,  1907,  was  signed,  the  subscribers  to 
it  were  stockholders,  directors  and  members 
of  the  executive  committee,  and  some  of  them 
officers,  of  the  Colonial  Trust  Company.  The 
310  shares  of  stock  were  treasury  stock,  re- 
maining unsubscribed  for  after  all  other 
stockholders  had  been  given  an  opportunity 
to  subscribe  for  them,  and  the  directors  were 
anxious  to  sell  them,  that  the  trust  company 
might  have  the  use  of  the  money.  Pursuant 
to  a  resolution  of  the  directors,  the  stock- 
holders of  the  company  had  been  requested 
to  subscribe  pro  rata  for  all  of  the  treasury 
.stock,  of  which  the  310  shares  were  a  part. 
The  defendant  proposed,  at  a  meeting  of  the 
executive  committee  of  the  trust  company, 
composed  of  the  eight  signers  to  the  agree- 
ment, that  the  members  present  should  sub- 
scribe for  this  stock  pro  rata.  At  that 
meeting  the  defendant  offered  to  purchase  and 
pay  for  his  pro  rata  share  of  tlie  stock  in  case 
the  other  members  of  the  executive  com- 
mittee would  do  the  same,  the  pro  rata  of 
each  one  to  be  based  on  the  number  of  shares 
of  capital  stock  of  the  said  trust  company 
which  he  then  held,  just  as  the  other  stock- 
holders had  been  requested  and  permitted  to 
subscribe.  Soon  after  this  proposition,  and 
pursuant  thereto,  the  plaintiff  prepared  the 
agreement  and  asked  the  defendant  to  sign 
it.  Neither  at  the  time  [282]  of  signing  it, 
nor  at  any  other  time,  was  any  suggestion 
made  of  equal  liability  of  the  signers,  nor  any 
suggestion  of  any  other  liability  than  a  pro 
rata  one,  based  on  ownership  of  the  stock,  and 
it  was  understood  by  all  of  the  signers  of  the 
agreement  that  the  pro  rata  obligation  and 
liability  of  each  subscriber  thereto  were 
based  on  the  number  of  shares  of  the  stock 
in  the  said  Colonial  Trust  Company  held  by 
him,  and  not  otherwise,  varying  from  150 
shares,  held  by  the  defendant,  to  3,5.57  shares, 
held  by  E.  H.  Jennings,  another  party  to  the 
agreement. 

To  have  held  that  the  foregoing  averments 
in  the  affidavit  of  defense  were  insufficient 
to   prevent   the  entry   of   judgment   for   the 


plaintiff  would  have  been  palpable  error.  The 
writtej?  agreement  was  executed  for  the  pur- 
pose of  imposing  a  pro  rata  liability  upon 
each  one  of  the  parties  signing  it,  but  it  is 
not  self-interpreting  as  to  the  basis  of  such 
liability  It  is  not,  however,  on  that  account 
to  be  given  an  effect*  never  intended  by  those 
who  executed  it,  i^  the  averments  in  the 
affidavit  of  defense  are  taken  to  be  true,  as 
they  must  be,  in  determining  whether  thoy 
set  forth  a  good  defense.  The  agreement  is 
the  evidence  of  what  the  parties  to  it  agreed 
to  do,  but  their  manifest  intention  of-  a  mere 
pro  rata  liability  cannot  be  given  effect  un- 
less it  be  shown  what  they  all  imderstood  and 
agreed  was  to  be  the  basis  of  such  liability. 
In  showing  this  by  parol  testimony,  the  writ- 
ten agreement  is  not  varied  nor  contradicted, 
but  simply  explained,  that  it  may  be  carried 
into  effect  as  the  parties  to  it  intended. 

The  appeal  is  dismissed  and  the  order  of 
the  court  below,  discharging  the  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense,  is 

Affirmed. 


HOTE. 

Xiesal  Meaaims  of  «*Fro  Rate**  or  '<Pro 

Rata." 

As  Used  in  Will. 

The  term  "pro  rate"  or  "pro  rata"  as  used 
in  a  will  with  respect  to  a  division  of  prop- 
erty among  legatees  implies  a  division  not 
into  equal  shares  but  intq  shares  propor- 
tioned to  the  amounts  given  to  the  respective 
legatees  by  other  provisions  of  the  will. 

Thus  in  Rosenberg  v.  Frank,  58  Cal.  387, 
19  Am.  L.  Reg.  N.  S.  355,  it  appeared  that 
a  testator  made  bequests  of  specific  sums  to 
his  three  sisters,  and  half  of  such  sums  to 
two  sisters  of  the  half  blood,  and  then  be- 
quested  his  residuary  estate  to  be  divided 
pro  rata  between  the  legatees.  The  court  in 
deciding  that  accq;*ding  to  the  true  meaning 
of  the  residuary  clause,  the  residuum  was  to 
be  distributed  in  the  same  proportion  as  the 
specific  pecuniary  legacies,  said:  **The  par- 
ticular question  presented  here  is,  what,  effect 
is  to  be  given  to  the  words  'pro  rato'  in  the 
residuary  clause?  To  what  do  they  refer? 
Til  at  thiese  were  intended  to  be  'pro  rata,' 
there  can  be  no  doubt.  What,  then,  is  their 
meaning,  and  to  what  do  they  refer?  Tliis 
expression  is  of  very  common  use.  So  fre- 
quent is  and  has  been  its  employment  in  daily 
intercourse  among  all  classes  of  men,  that  it 
may  almost  be  said  to  have  become  part  of 
our  vernacular.  From  it,  a  verb,  *pro  rate,' 
has  been  derived  and  become  a  part  of  the 
common  English  tongue,  with  all  the  charac- 
teristics of  such  a  part  of  speech. 
This  verb  is  found  used  in  the  appropriate 
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moods  and  tenses,  with  participles,  and  is 
thus  defined:  *To  divide  or  distribute  pro- 
portionately; to  assess  pro  rata.'  These 
words  *pro  rata*  have  a  defined  and  well  un- 
dorstood  meaning.  They  are  defined  as  fol- 
lows by  the  two  most  famous  lexicographers 
of  our  time.  Webster  defines  them  as  fol- 
lows: /Latin,  pro  rata  (sc.  parte),  according 
to  a  certain  part;  in  proportion.'  Worcester 
thus  defines  them:  *(L.  according  to  the 
rate)  (com.)  in  proportion.'  The  word  *rata' 
is  the  participle  of  the  latin  word  reor.  Its 
principle  parts  are  thus  given  in  Ainsworth's 
English-Latin  Dictionary:  *Reor,  reri,  ratus' 
— meaning,  according  to  the  same  authority 
— To  suppose,  judge,  deem,  or  think;  to  ima- 
gine. .  .  .  It  is  urged  that  the  words  'pro 
rata*  mean  a  proportion,  fixed  rata — estab- 
lished according  to  a  rule — and  that  that 
rule  is  fixed  bv  the  statute  of  distributions; 
that  this  rule  would  fix  the  proportion  ac- 
cording to  which  a  division  should  be  made, 
and  thus  the  distribution  or  division  would 
be  per  stirpes  according  to  the  statute,  into 
[equal]  parts,  each  of  which  would  be  a  sis- 
ter's share.  .  .  .  We  see  no  grounds  what- 
ever for  such  a  construction  of  the  words  of 
a  residuary  clause.  It  seems  to  us  conjec- 
tural, fanciful,  and  untenable.  There  is  noth- 
ing in  the  will  suggestive  of  such  a  view;  on 
the  contrary,  the  contents  of  the  will  indicate 
something  entirely  different.  There  is  noth- 
ing in  it  which  aflTords  any  ground  to  con- 
jecture that  the  testator  intended  to  adopt 
the*  statute  of  distributions  as  a  rule  of  dis- 
tribution of  the  residuum  or  any  other  por- 
tion of  his  estate.  The  language  of  the  will 
supports  the  inference  that  he  intended  to 
steer  clear  of  any  such  mode  of  distribution. 
The  contention  put  forth  .  .  .  that  pro 
rata,  though  it  means  'proportionately,*  'ac- 
cording to  a  proportion,*  and  is  not  a  syno- 
nym for  equally,  yet  a  pro  rata  division  con- 
stantly results  in  equal  division,  and  that 
since  a  pro  rata  division  so  results,  therefore 
the  division  to  be  made  of  the  residuary  es- 
tate in  this  case  might  be  4nto  .  .  .  equal 
parts  or  shares,  of  which  each  of  the  persons 
named  in  the  residuary  clause  is  to  have  one 
part  or  share.  .  .  .  We  see  no  reason  to 
conclude  that  St  division  into  [equal]  shares 
was  intended.  There  is  nothing  in  the  expres- 
sions of  the  paper  to  be  construed  which  in- 
dicates such  an  intention.  If  this  had  been 
the  intention  of  the  testator,  or  if  his  inten- 
tion' had  been  such  as  contended  for  by  the 
half-sisters,  ...  it  could  readily  have 
been  expressed.  It  could  have  been  easily  in- 
dicated by  stating  that  the  [legatees]  should 
receive  the  residuum  equally  to  he  divided 
between  them.  Such  a  mode  of  disposing  of 
property,  to  be  equally  divided,  is  so  common 
that  it  cannot  be  supposed  that  it  would  not 
have  occurred  to  the  testator,  and  been  adopt- 


ed by  him,  if  such  had  been  his  wish.  Tliere 
is  nothing  to  show  that  the  testator  did  not 
understand  the  meaning  of  the  expression  pro 
rata  and  all  other  expressions  used  in  hU 
will,  nor  would  we  be  authorized  in  coming  to 
any  such  conclusion.  On  the  contrary,  the 
clearness  with  which  the  will  is  drawn,  and 
the  uncontradicted  evidence  embodied  in  the 
transcript,  authorize  the  conclusion  that  he 
was  a  man  of  strong  clear  mind,  and  that  he 
knew  how  to  use  language  to  express  his 
thoughts." 

In  Brombacher  v.  Berking,  56  N.  J.  Eq. 
251,  39  Atl.  134,  the  will  before  the  court 
recited  that  "in  the  event  of  the  death  of  mv 
wife  the  income  herein  given  to  her  is  here- 
after to  be  payable  to  my  children,  respective- 
ly, pro  rata."  Holding  that  this  provision 
did  not  mean  that  the  income  was  to  be 
equally  divided  among  the  children,  but  that 
it  was  to  be  divided  in  the  proportion  fixed 
by  the  specific  bequests  mentioned  in  another 
paragraph,  the  court  said:  "Pro  rata  means 
according  to  a  measure  which  fixes  propor- 
tions. It  has  no  meaning  unless  referable  to 
some  rule  or  standard.  .  .  .  The  word 
'ratably*  is,  of  course,  equivalent  to  the  words 
'pro  rata.'  My  conclusion  is  that  the  income 
which  during  the  life  of  the  wife  was  paid  to 
her  should  now  be  paid  to  the  children  of 
the  testator  in  the  same  proportion  as  the 
other  part  of  the  income  is  payable." 

To  the  same  effect  see  Kennedy  v.  Protes- 
tant Orphans'  Home,  25  Ont.  235,  240,  where- 
in the  court  said :  "No  other  meaning  can  be 
attached  to  the  words  in  the  codicil,  *the 
residue  of  my  estate,  to  be  divided  pro  rata 
amongst  the  le^ratees'  than  that  the  residue 
is  to  l>e  divided  amongst  them  in  proportion 
to  the  amount  of  the  prior  legacies  be- 
queathed to  them.  Pro  rata  never  had  any 
other  meaning  tlian  'in  proportion.' 


»  it 


As  Used  in  Contract  or  Statute. 

In  Home  Ins.  Co.  v.  Continental  Ins.  Co. 
180  N.  Y.  380,  73  N.  E.  65,  105  Am.  St.  Rep. 
772,  the  action  was  brought  by  two  fire  in- 
surance companies  against  a  third  on  a  con- 
tract of  reinsurance  which  provided  that  "the 
loss,  if  any,  should  be  payable  pro  rata,  at 
the  same  time  in  the  same  manner  as  bv  said 
companies."  The  original  insurance  was  for 
$10,000  of  which  the  defendant  reinsured  for 
^5,000.  Thereafter  the  plaintiffs  diminished 
the  amotmt  of  insurance  to  $2,000  without 
notifying  the  defendant.  The  court  held  that 
the  reinsurer  was  liable  onlv  for  one-half  of 
the  amount  of  the  loss,  on  the  theory  that  its 
contract  was  limited  to  such  proportion  of 
the  loss  as  the  amount  of  reinsurance  bore 
to  the  amount  of  insurance,  saying:  ''The 
mooted  words  are  'pro  rata,*  which  mean, 
literally,  'according  to  the  rate,*  or  as  ordi- 
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narilj  underetood,  'in  proportion.'  The  Iobs 
therefore  ie  payable  according  to  some  pro- 
portion and  must  be  apportioned  in  some 
way.  Obviously,  the  apportionment,  as  to 
parties,  is  to  be  made  either  between  the 
plaintiffs  alone  or  between  the  plaintiffs  and 
the  defendant;  and  as  to  amount,  on  the 
basis  of  facts  existing  at  the  date  of  the  poli- 
cy, or  at  the  date  of  the  loss.  If  it  Is  be- 
tween the  plaintiffs  simply,  the  provision  is 
unnecessary,  and  is  of  slight  concern  to  one 
and  of  no  concern  to  the  other  party  to  the 
contract;  but  if  between  the  contracting  par- 
ties, it  relates  to  the  amount  of  reinsurance 
to  be  paid  and  has  a  function  to  perform  of 
importance  to  both.  We  agree  with  the  ap- 
pellate division  that  the  parties  intended  to 
divide  the  loss  between  themselves  according 
to  the  proportion  which  the  amount  of  the 
defendant's  policy  of  reinsurance  bears  to 
the  amount  of  the  plaintiffs'  policy  of  insur- 
ance. The  promise  of  the  reinsurer  was  to 
indemnify  the  insurers  to  an  amoimt  not  ex- 
ceeding $5,000  against  their  liability  under 
the  policy  for  $10,000  to  Heilner,  by  paying 
pro  rata  any  loss  sustained  by  them,  that  is, 
by  paying  any  such  loss  in  proportion  to  the 
fsunis  covered  by  the  respective  policies. 
Til  ere  was  no  promise  to  pay  the  full  amount 
of  insurance,  but  a  certain  proportion  there- 
of. The  defendant  did  not  say  to  the  plain- 
tiffs, 'I  will  pay  your  loss,  not  exceeding 
$i:,000,'  but  *I  will  pay  my  proportion  of  your 
loKg  not  exceeding  $5,000.'  The  proportion 
was  fixed  by  the  contract  in  accordance  with 
the  amount  of  insurance  furnished  by  cither 
party  as  stated  in  the  policy  of  reinsurance, 
or  at  the  ratio  of  5,000  to  10,000,  which  is 
one-half.  After  the  contract  was  made,  the 
proportion  could  not  be  changed  without  the 
consent  of  both  parties.  It  could  not  be  af- 
fected by  any  act  of  the  plaintiffs  in  modi- 
fying their  contract  with  Heilner.  The  right 
to  change  their  contract  with  him  was  unre- 
stricted, but  any  change  would  not  affect  the 
ratio  of  5,000  to  10,000  which  was  agreed 
upon  as  the  basis  of  division.  The  amount 
of  insurance  might  be  changed,  but  not  the 
proportion  which  the  reinsurer  was  to  pay 
if  a  loss  occurred.  The  plaintiffs,  by  agree- 
ment with  the  owner  of  the  property,  might 
reduce  the  amount  of  his  policy  to  $2,000  or 
increase  it  to  $20,000,  but  the  promise  of  the 
defendant  to  pay  in  accordance  with  the  pro- 
portion originally  fixed  would  remain  un- 
changed. That  promise  was  to  pay  upon  the 
ratio  settled  by  the  facts  existing  at  the  date 
of  the  contract,  and  which  were  stated  there- 
in. It  was  agreed  that  the  amount  of  insur- 
ance was  $10,000  and  that  the  amount  of 
reinsurance  should  be  $5,000,  payable  pro 
rata  in  case  of  loss.  There  is  no  agreement 
to  pay  the  whole  loss,  but  a  pro  rata  share 
thereof,  in  proportion  to  the  amounts  of  the 
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policies  as  they  stood  when  issued.  The  pre- 
mium paid  to  the  defendant  is  presumed  to 
have  been  arranged  with  reference  to  those 
amounts.  The  plaintiffs  received  a  premium 
of  $230  and  they  paid  $115,  or  one-half  there- 
of, to  the  defendant,  which  assumed  a  like 
proportion  of  the  loss.  .  .  .  The  paragraph 
quoted  from  tlie  body  of  the  policy  in  suit  is 
an  apportionment  clause  which  relates  simply 
to  policies  of  reinsurance  as  between  thew 
selves.  Farmers'  Feed  Co.  v.  Scottish  Union, 
etc.  Ins.  Co.  173  N.  Y.  241.  It  affects  the 
adjustment  between  the  reinsurers  only  and 
would  control  the  amounts  to  be  contributed 
by  defendant's  policy  and  any  otlier  policy 
of  reinsurance  which  might  have  been  taken 
out  by  the  plaintiffs.  No  question  of  that 
kind  has  arisen,  and  the  present  controversy 
depends  wholly  upon  the  words  of  the  rein- 
surance slip  attached  in  the  form  of  a  rider. 
As  we  read  those  words  they  fix  the  propor- 
tion to  be  paid  by  the  defendant  in  case  of 
a  loss  according  to  the  ratio  which  the 
amounts  of  its  policy  bore  to  the  amount  of 
plaintiffs'  policy  when  it  was  written.  In  no 
other  way  can  adequate  force  be  given  to  the 
words  'pro  rata,'  which  by  their  ordinary 
meaning  as  used  in  the  policy  before  us,  as 
well  as  by  the  meaning  given  them  by  the 
courts  when  used  under  like  circumstances 
in  other  policies,  are  the  controlling  words 
of  the  contract."  See  to  the  same  effect 
Blackstone  v.  Alemannia  Ins.  Co.  56  N.  Y. 
104,  wherein  the  same  rule  was  applied  to 
the  liability  of  a  reinsurer  of  one-half  in  the 
case  of  a  partial  loss. 

In  the  settlement  of  an  estate  where  it  was 
agreed  between  the  heirs  in  articles  of  sub- 
mission to  arbitration  that  the  arbitrators 
should  ''find  what  is  due  the  estate  by  each 
heir,  including  the  pro  rata  for  each,"  the 
term  "pro  rata"  was  held  to  mean  "the  pro- 
portion which  each  devisee  ought  to  con- 
tribute to  pay  the  claims  against  the  estate." 
Cross  V.  Cross,  17  N.  J.  Eq.  288. 

A  provision  in  an  assignment  for  the  bene- 
fit of  creditors  that  "the  surplus,  after  pay- 
ing the  preferred  debts,  shall  be  paid  pro  rata 
to  all  the  other  creditors"  has  been  held  "to 
authorize  and  direct  the  assignees  to  pay  the 
whole  amount  of  the  unpaid  debts,  if  there 
should  be  assets  sufficient  for  that  purpose." 
Taylor  v.  Stevens,  7  How.  Pr.  (N.  Y.)  415. 

A  statute  providing  that  a  county  should 
pay  during  its  free  school  term  the  actual 
pro  rata  cost  of  tuition  for  certain  edu cable 
children,  has  been  held  to  mean  "such  propor- 
tionate part  of  the  entire  cost  of  tuition  in 
the  separate  school  district  as  the  number  of 
outside  pupils  bears  to  the  whole  number  of 
scholars  attending  such  schools."  State  ▼. 
Hamilton,  69  Miss.  116,  10  So.  57. 

In  Penniman  v.  Stanley,  122  Mass.  310,  it 
appeared  that   the   plaintiff  entered   into   a 
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contract  with  the  two  defendants  whereby 
tliey  agreed  to  "pro  rate"  the  loss  or  gain  in 
the  value  of  certain  stock  of  a  corporation 
at  the  expiration  of  two  years.  It  was  held 
that  the  defendants  were  liable  to  share  pro- 
portionately the  loss  incurred;  that  the  con- 
tract was  of  two  parts,  and  not  tripartite; 
and  therefore  that  the  defendants  were  joint- 
ly liable  for  one-half  of  the  loss. 

In  Raymond  v.  Khodes,  135  Mass.  337,  it 
appeared  that  by  an  agreement  in  the  nature 
of  a  composition  the  debtor  agreed  to  pay 
to  a  certain  creditor  "pro  rata  per  cent  of  all 
moneys"  which  he  should  pay  to  certain  other 
creditors.  The  court  said:  **The  parties  evi- 
dently intended  to  provide  for  payments  to 
the  plaintiff  upon  the  unpaid  balance  of  his 
debt  in  some  proportion  to  other  payments 
which  might  be  made.  Tro  rata  per  cent'  U 
equivalent  to  'rate  per  cent.' " 

In  the  reported  case  a  contract  providing 
that  the  parties  should  take  up  their  "pro 
rata  shares"  of  a  loan  is  held  to  be  ambiguous 
for  the  want  of  a  previously  fixed  proportion 
to  which  the  term  "pro  rata"  could  refer  and 
parol  evidence  was  admitted  in  explanation. 
Compare^  as  to  the  admissibility  of  parol 
evidence.  Home  Ins.  Co.  v.  Continental  Ins. 
Co.  180  N.  Y.  389,  73  N.  E.  66,  105  Am.  St. 
Rep.  772;  Bartlett  v.  Wade,  68  Vt.  629,  30 
Atl.  4. 
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United  States  Supreme  Court — »Tune  4,  1917. 


2^4  V.  S.  336;  37  S.  Ct.  635. 


Master  and  Serrant  —  Federal  Hours 
of  Serrloe  Act  —  Unavoidable  Acci- 
dent. 

I'navoidable  accidents  causing  delay  do  not 
excuse  a  carrier,  under  the  proviso  in  section 
3  of  the  Hours  of  Service  Act  of  March  4, 
1907  (34  Stat,  at  L.  1416.  chap.  2939,  Fed. 
St.  Ann.  1909  Supp.  p.  581),  §  3,  "that  the 
provisions  of  this  act  shall  not  apply  in  any 
case  of  casualty  or  unavoidable  accident  or 
the  act  of  God;  nor  where  the  delay  was  the 
resnlt  of  a  cause  not  known  to  the  carrier 
or  its  officer  or  a^ent  in  char|?e  of  such  em- 
ployee at  the  time  said  employee  left  a  ter- 
minal, and  which  could  not  have  been  fore- 
seen," in  keeping?  a  train  crew  on  duty  beyond 
the  prescribed  period  in  order  to  complete 
the  reG:uIar  run  after  the  train  had  arrived 


at  an  intermediate  point  (a  division  terminal, 
but  not  the  terminal  for  the  train  crew)  %i 
which  the  company  could  readily  have  sub- 
stituted a  relief  crew  for  the  men  who  iiad 
then  already  been  on  duty  for  more  than  tae 
prescribed  period. 

[See  note  at  end  of  this  case.] 

Certiorari  to  United  States  Circuit  Court 
of  Appeals,  Ninth  Circuit. 

Action  by  United  States,  plaintiff,  against 
Atchison,  Topeka,  and  Santa  Fe  Railway 
Company,  defendant.  Judgment  for  plaintitf 
in  United  States  District  Court,  Southern 
District  of  California,  Southern  Division. 
Judgment  affirmed  by  United  States  Circuit 
Court  of  Appeals.  Defendant  brings  cer- 
tiorari. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Paul  Burks,  E.  W;  Camp,  Robert  Dutilof 
and  Gardiner  Jjothrop  for  petitioner. 

Aasiatant  Attorney  General  Underwood &nd 
Alex  Koplin  for  respondent. 

[337]  Day,  J.— The  United  States  brought 
an  action  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Southern  Division,  against  the  Atchison, 
Topeka  &  Santa  Pe  J^ailway  Company,  to  re- 
cover the  sum  of  $1,500  for  three  alleged  tio- 
lations  of  the  Hours  of  Service  Act  of  March 
4,  1007.  34  Stat.  1415,  1416,  the  relevant  parts 
of  which  are  as  follows: 

"Sec.  2.  Tliat  it  shall  be  unlawful  for  an^ 
common  farrier,  its  officers  or  atjents,  subject 
to  this  Act  to  require  or  permit  any  emplovpo 
subject  to  this  Act  to  be  or  remain  on  duty 
for  a  longer  period  than  sixteen  consecutire 
hours,  and  whenever  any  such  employee  of 
such  common  carrier  shall  have  been  con- 
tinuously on  duty  for  sixteen  hours  he  j^hall 
be  relieved  and  not  required  or  perm'tted 
again  to  go  on  duty  until  he  has  had  at  least 
ten  consecutive  [338]  hours  off  duty:  and  no 
such  employee  who  has  been  on  duty  sixteen 
hours  in  tlie  aggregate  in  any  twenty-four- 
hour  period  shall  be  required  or  permitted  to 
continue  or  again  go  on  duty  without  hav- 
ing had  at  least  eight  consecutive  hours  ofT 
duty:     .    .    . 

**'Sec.  3.  .  .  .  Provided,  That  the  pro- 
visions of  this  Act  shall  not  apply  in  any  case 
of  casualtv  or  unavoidable  accident  or  the 
act  of  God :  nor  where  the  delav  was  the  re- 
suit  of  a  cause  not  known  to  the  carrier  or 
its  officer  or  agent  in  charge  of  such  employee 
at  the  time  said  employee  left  a  terminal, 
and  which  could  not  have  been  foreseen. 
..."  (Fed.  St.  Ann.  1900  Supp.  pp.  5S2, 
683.) 

From  the  stipulated  facts  the  following  ap- 
pears: That  the  Atchison.  Topeka,  and  Santa 
Fo  Railway  Company  is  a  corporation  duly 
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organized  and  existing  under  the  laws  of 
Kansas,  and  was  at  the  times  mentioned  in 
the  complaint  a  common  carrier  engaged  in 
interstate  commerce  by  rail.  That  at  the 
times  mentioned  in  the  petition  this  railway 
company  operated  a  certain  interstate  pas- 
senger train  from  Los  Angeles,  California,  to 
Phoenix,  Arizona,  known  as  train  No.  18,  and 
a  similar  train  from  Phoenix  to  Los  Angeles 
known  as  train  No.  17.  That  this  latter  train 
customarily,  and  on  the  dates  in  question, 
moved  from  Phoenix  to  Parker,  Arizona,  in 
charge  of  train  and  engine  crews,  which 
crews  were  changed  at  Parker,  where  there 
was  attached  to  the  train  an  engine  in  charge 
of  a  crew  which  ran  from  Parker  to  Barstow, 
California,  a  distance  of  183.5  miles.  That  a 
Parker  train  No.  17  was  taken  in  charge  of 
and  handled  from  that  point  to  Los  Angeles, 
a  distance  of  335. 3  miles,  by  a  passenger 
train  crew,  consisting  of  a  conductor  and  two 
breakmen,  who  were  the  employees  of  the 
railroad  company  mentioned  in  the  complaint. 

That  the  terminals  for  the  passenger  train 
crews  engaged  in  the  operation  of  trains  Nos. 
17  and  18  are  Los  Angeles  and  Parker.  That 
the  employees  described  in  [339]  the  com- 
plaint resided  and  had  their  homes  in  Los 
Angeles,  from  which  point  they  customarily 
left  for  Parker  in  charge  of  train  No.  18, 
which  arrived  at  Parker  at  or  about  1:15 
o'clock  A.M.,  whereupon  they  were  relieved 
until  10:40  o'clock  P.M.,  on  the  same  day. 
That  during  the  interval  they  were  permitted 
to  enjoy  the  accommodations  for  rest  at 
Parker,  which  was  their  "away-f rom-home- - 
terminal."  That  at  10:40  o'clock  p.m.  tliey 
reported  for  the  return  trip  to  Los  Angeles 
on  train  No.  17,  and  customarily  reached  Los 
Angeles  at  or  about  10:15  o'clock  a.m.  on 
the  next  dav.  from  which  time  until  10:30 
o'clock  P.M.  on  the  following  day  they  were 
not  on  duty,  and  during  that  time  they  were 
permitted  to  repair  to  and  remain  at  their 
respective  homes  in  Los  Angeles,  which  was 
their  **home-terminal." 

That  on  October  2nd  and  3rd,  1912,  pas- 
senger train  No.  17  was  operated  between 
Parker  and  TjOS  Angeles  by  the  employees 
named  in  the  complaint,  and  that  they  were 
compelled  to  be  and  remain  on  duty  in  con- 
nection with  the  movement  of  that  train  from 
10:40  o'clock  P.M.  on  October  2nd,  until  8:25 
o'clock  P.M.  on  October  3rd,  under  the  cir- 
cumstances hereinafter  set  forth. 

That  the  employees  named  reported  for 
duty  at  Parker,  at  10:40  o'clock  p.m.  on 
October  2nd,  and  at  11:10  o'clock  p.m.  de- 
parted from  Parker  in  cliarge  of  train  No. 
IT,  which  arrived  at  Barstow,  California,  at 
7:10  o'clock  A.M.  on  October  3rd,  having 
been  delayed  for  a  period  of  two  hours  and 
thirty  minutes  on  account  of  washouts,  the 
cause  of  this  delay  not  being  known  to  the 


defendant,  or  to  any  of  its  officers  or  agents 
in  charge  of  the  employees  at  the  time  they 
left  Parker,  and  incapable  of  being  foreseen. 
That  train  No.  17  was  scheduled  to  leave  Bar- 
stow  at  4:45  o'clock  a.m.  on  October  3rd, 
but  by  reason  of  the  delay  in  reaching  Bai^ 
stow  it  actually  left  that  point  at  7:45  o'clock 
A.M.,  with  ample  time  then  remaining  to 
reach  Los  Angeles  within  less  than  sixteen 
hours  after  [340]  the  conductor  and  break- 
men  entered  upon  their  service,  but  at  8:30 
o'clock  and  while  the  train  was  being  operated 
between  Barstow  and  San  Bernardino,  Cal- 
ifornia, an  axle  broke  under  the  tank  of  the 
engine,  whereby  the  movement  of  the  train 
was  necessarily  and  unavoidably  delayed  for 
a  period  of  six  hours  and  ten  minutes,  with 
the  result  that  instead  of  reaching  San  Ber- 
nardino at  7:35  o'clock  a.m.,  according  to 
its  usual  schedule,  or  at  10:35  o'clock  a.m., 
as  it  would  have  done  but  for  the  delays  in 
reaching  and  leaving  Barstow,  it  actually  ar- 
rived at  San  Bernardino  at  5:30  o'clock  p.m., 
and  that  instead  of  reaching  Los  Angeles 
at  10:15  o'clock  a.m.,  in  accordance  with  its 
usual  schedule,  or  at  1:16  o'clock  p.m.,  as 
it  would  have  done  but  for  the  delays  in 
raching  and  leaving  Barstow  had  there  been 
no  further  delays,  it  actually  reached  Los 
Angeles  at  8:25  o'clock  p.m.  on  October  3rd, 
the  employees  having  been  on  duty  for  twenty - 
one  hours  and  fortv-Uve  minutes.  That  the 
breaking  of  the  axle  whereby  the  train  was 
delayed  for  six  hours  and  ten  minutes  was 
a  casualty  and  an  unavoidable  accident,  and 
the  delay  to  the  train  caused  thereby  was  the 
result  of  causes  not  known  to  defendant,  or 
to  any  of  its  officers  or  agents  in  charge  at 
the  time  the  employees  left  Parker,  and  which 
could  not  have  been  foreseen. 

That  train  No.  17,  after  having  been  delayed 
in  reaching  and  leaving  Barstow,  and  after 
having  been  delayed  six  hours  and  ten  min- 
utes by  the  broken  axle,  proceeded  to  IjOS 
Angeles  in  charge  of  the  employees  who  were 
in  charge  when  it  left  Parker,  and  that  in 
going  to  Los  Angeles  the  train  and  employees 
passed  through  the  station  of  San  Bernardino, 
California,  which  is  a  point  known  and  desig- 
nated as  a  division  terminal,  and  which  was  a 
place  appointed  and  customarily  used  as  a 
terminal  from  and  to  which  crews  of  certain 
other  passenger  and  freight  trains  of  the  de- 
fendant brought  their- trains,  but  which  was 
not  a  terminal  for  train  crews  in  charge  of 
trains  Nos.  17  and  18  [341]  or  of  any  other 
trains  operating  between  Parker  and  Los 
Angeles.  That  at  and  previous  to  the  time 
the  emplovees  in  charge  of  train  No.  17  had 
been  continuously  on  duty  for  a  period  of 
sixteen  hours,  defendant  had  in  its  employ  at 
Los  Angeles  and  also  at  San  Bernardino  pas- 
senger train  crews  which  were  customarily  as- 
signed to  other  passenger  trains,  and  crews 
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which  were  subject  to  call  which  were  custom- 
arily used  in  operating  freight  trains,  who 
were  qualified  should  necessity  require  to 
operate  passenger  trains  between  San  Ber- 
nardino and  Los  Angeles.  That  the  employees 
in  charge  of  train  No.  17  could  have  been 
relieved  at  San  Bernardino  and  the  train 
placed  in  charge  of  one  of  such  other  freight 
or  passenger  train  crews  at  a  time  which 
would  have  permitted  the  employees  in  charge 
of  train  No.  17  to  **deadhead"  from  San  Ber- 
nardino to  Los  Angeles  on  thai  train  without 
performing  any  service. 

That  before  the  delay  of  six  hours  and  ten 
minutes  which  resulted  from  the  broken  axle 
had  expired,  and  before  the  damage  which  had 
caused  such  delay  had  been  repaired,  and  be- 
fore the  train  left  the  point  where  the  dam- 
age occurred,  it  was  known  to  the  defendant 
and  its  officers  and  agents  that  such  employees 
would  have  been  on  duty  in  excess  of  sixteen 
hours  by  the  time  they  reached  San  Ber- 
nardino, but  that  no  effort  was  made  to  re- 
lieve them  before  they  had  been  on  duty  con- 
tinuously in  excess  of  sixteen  hours,  either 
previous  to  or  at  the  time  of  their  arrival  at 
San  Bernardino,  or  at  any  time  before  they 
reached  Los  Angeles. 

That  it  is  commonly  understood  by  railroad 
men  with  a  knowledge  of  the  practical  opera- 
tion of  trains  that  the  word  "terminal"  has 
reference  to  certain  train  or  trains  or  certain 
crew  or  crews,  and  means  the  beginning  or  the 
end  of  the  employee's  run  or  the  point  at 
which  in  the  regular  course  of  business  he 
would  go  on  duty  as  a  member  of  a  particular 
crew,  or  at  which  in  the  regular  course 
[342]  of  business  he  would  cease  to  be  a  mem- 
ber of  such  crew  of  a  particular  train  and  be 
relieved  from  duty. 

Judgment  was  rendered  in  the  sum  of  $100 
upon  each  cause  of  action  against  the  railroad 
company.  Upon  proceedings  in  error,  this 
judgment  was  affirmed  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit (220  Fed.  748),  and  a  writ  of  certiorari 
brings  the  case  here. 

It  is  the  contention  of  the  railroad  company 
that  the  detention  in  service  beyond  the  period 
prescribed  by  the  statute  being  due  to  an  un- 
avoidable accident,  the  limitation  of  the  stat- 
ute for  that  trip  was  at  an  end  and  the  com- 
pany was  not  liable  for  the  penalty  imposed 
because  of  the  extra  service  required  upon 
that  trip.  On  the  other  hand,  the  Govern- 
ment insists  that  in  view  of  the  prime  pur- 
pose of  the  statute  to  limit  the  hours  of  ser- 
vice so  as  to  keep  within  the  time  prescribed, 
and  not  to  subject  the  men  to  service  beyond 
these  hours,  it  was  the  company's  duty  to 
relieve  the  crew  at  San  Bernardino  by  supply- 
ing their  places  with  others  instead  of  keep- 
ing them  on  duty  to  Los  Angeles,  thereby  re- 
quiring service  in  excess  of  that  permitted  by 
the  statute. 


Considering  these  opposing  contentions,  it 
must  be  remembered  that  the  purpose  of  the 
act  was  to  prevent  the  dangers  which  must 
necessarily  arise  to  the  employee  and  to  the 
public  from  continuing  men  in  a  dangerous 
and  hazardous  business  for  periods  so  long 
as  to  render  them  unfit  to  give  that  service 
which  is  essential  to  the  protection  of  them- 
selves and  those  entrusted  to  their  care.  It 
is  common  knowledge  that  the  enactment  of 
this  legislation  was  induced  by  reason  of  the 
many  casualties  in  railroad  transportation 
which  resulted  from  requiring  the  discharge 
of  arduous  duties  by  tired  and  exhausted  men 
whose  power  of  service  and  energy  had  been 
so  weakened  by  overwork  as  to  render  them 
inattentive  to  duty  or  incapable  of  discharg- 
ing the  responsible  labors  of  their  positions. 

[343]  To  promote  the  end  in  view,  bo  es- 
sential to  public  and  private  welfare,  Con- 
gress, in  their  Hours  of  Service  Act,  provided 
the  limitations  named  upon  the  hours  of  serv- 
ice. The  act  is  remedial  and  in  the  public  in- 
terest, and  should  be  construed  in  the  light 
of  its  humane  purpose.  Congress  also  realized 
that  it  might  be  impracticable  in  all  cases  to 
keep  the  employment  within  the  hours  fixed 
in  the  act,  and  added  a  proviso  to  relieve  from 
the  general  application  of  the  requirements  of 
the  law  so  that  it  might  not  apply  when  the 
employment  beyond  the  periods  named  was 
caused  by  casualty  or  unavoidable  accident  or 
the  act  of  God,  or  where  the  delay  was  the  re- 
sult of  a  cause  not  known  to  the  carrier  or 
its  officer  or  agent  at  the  time  the  employee 
left  a  terminal,  and  which  could  not  have 
been  foreseen. 

It  was  not  the  intention  of  the  proviso,  as 
we  read  it,  to  relieve  the  carrier  from  the 
exercise  of  diligence  to  comply  with  the  gen- 
eral provisions  of  the  act,  l^ut  only  to  relieve 
it  from  accidents  arising  from  unknown  causes 
which  necessarily  entailed  overtime  employ- 
ment and  ser\'ice.  U.  S.  v.  Dickson,  15  Pet. 
141,  10  U.  S.  (L,  ed.)  689.  It  is  still  the 
duty  of  the  carrier  to  do  all  reasonably  with- 
in its  power  to  limit  the  hours  of  service  in 
accordance  with  the  requirements  of  the  law. 

Applying  this  view  to  the  present  case,  it 
was  the  duty  of  the  company,  after  the  break- 
down between  Barstow  and  San  Bernardino, 
to  use  all  reasonable  diligence  to  avoid  the 
consequences  of  the  unavoidable  accidents 
which  had  delayed  the  movement  of  the  train 
and  to  relieve  the  crew  by  the  means  prac- 
tically at  hand.  This  the  company  misht 
have  done  by  putting  on  a  relief  crew  at  San 
Bernardino  instead  of  permitting  an  already 
exhausted  crew,  when  their  condition  ifl 
judged  by  the  service  performed,  to  hazard 
their  own  lives  and  safety  as  well  as  the 
safety  of  others  by  continuing  the  journey  to 
Jx)s  Angeles. 

[344]  The  requirement  of  continued  service 
after  the  train  reached  San  Bernardino  was 
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not  occasioned  by  the  unforeseen  accidents, 
but  was  tlie  direct  consequence  of  the  failure 
of  the  company  to  relieve  the  employees  by 
the  substitution  of  a  fresh  crew,  as  the  record 
shows  could  readily  have  been  done. 

It  is  contended  by  the  company  that  this 
construction  of  the  statute  is  opposed  to  that 
given  by  the  Interstate  Commerce  Commis- 
sion, the  body  entrusted  by  Congress  with  the 
enforcement  of  the  act,  and  is  against  the 
understanding  of  the  law  which  the  Commis- 
sion had  given  the  company  to  believe  would 
be  enforced. 

It  appears  that  two  constructions  of  the 
act  have  been  given  by  the  Interstate  Com- 
merce Commission;  one  on  March  16,  1908, 
as  follows: 

''The  instances  in  which  the  act  will  not 
apply  include  only  such  occurrences  as  could 
not  be  guarded  against;  those  which  involved 
no  neglect  or  lack  of  precaution  on  the  part 
of  the  carrier,  its  agents,  or  oflScers ;  and  they 
serve  to  waive  the  application  of  the  law  to 
employees  on  trains  only  until  such  em- 
ployees, so  delayed,  reach  a  terminal  or  relay 
point." 

This  construction  would  plainly  require  the 
Tailroad  company  to  have  substituted  a  new 
crew  at  San  Bernardino  and  not  to  require 
the  further  service  to  Los  Angeles.  The  other 
construction,  and  the  one  which  the  company 
contends  should  be  controlling,  was  given 
later,  on  May  24,  1908,  and  is  as  follows: 

"Section  3  of  the  law  provides  that:  *ThG 
provisions  of  this  Act  shall  not  apply  in  any 
case  of  casualty  or  unavoidable  accident  or 
act  of  God;  nor  where  the  delay  was  the  re- 
sult of  a  cause  not  known  to  the  carrier  or 
its  officer  or  agent  in  charge  of  such  employee 
at  the  time  said  employee  left  the  terminal, 
and  which  could  not  have  been  foreseen.' 

"Any  employee  so  delayed  may  therefore 
continue  on  [345]  duty  to  the  terminal  or 
•end  of  that  run.  Tlie  proviso  removes  the 
application  of  the  law  to  that  trip.  (See 
Rule  287.)" 

These  possibly  diverse  rulings  of  the  Com- 
mission were  rescinded  on  April  9,  1917,  by 
the  following  order  of  the  Commission : 

"Conference  Rulings  88  (b)  and  287  (1), 
relisting  to  the  Hours-of-Service-Law,  re- 
scinded, for  the  reason  that  they  were  issued 
as  informal  expressions  of  the  Commission's 
views  to  act  as  guides  until  the  questions 
could  be  judicially  interpreted,  and  they  hav- 
ing been  judicially  interpreted  and  are  now 
l)efore  the  court  on  appeal  there  is  no  fur* 
ther  occasion  for  these  former  views  of  the 
■Commission." 

If  the  construction  contended  for  by  the 
company  be  adopted,  it  would  follow  that  the 
employees  might  be  kept  in  service  for  in- 
definite periods,  until  the  termination  or  end 
•of  the  run  should  be  reached,  which  it  is  not 


difficult  to  suppose  might  require  many  hours 
of  service  beyond  the  limitations  prescribed 
in  the  body  of  the  act.  This  construction 
would  defeat  the  purpose  of  the  act  by  per- 
mitting the  employees  to  endanger  themselves 
and  the  public  by  the  continued  service  of 
tired  and  exhausted  men.  We  reach  the  con- 
clusion that  in  keeping  the  crew  in  service 
beyond  San  Bernardino  the  Company  was 
guilty  of  a  violation  of  the  statute. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court  of  Appeals,  and  the  same  is 

Affirmed. 

McReynolds,  J.,  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


NOTE. 

Constraction  of  Federal  Hours  of  Serr- 

iee  Aet« 

I.  Introductory,  797. 
II.  General  Rules  of  Construction,  797. 
III.  Carriers    and    Employees    Subject    to 

Act,   799. 
rV.  Period  of  Service  Permitted: 

1.  Generally,  800. 

2.  Proviso   as  to  Telegraph   Opera- 

tors, 802. 
V.  Excuses  for  Allowing  Excessive  Service: 

1.  Generally,  806. 

2.  Absence    of    Knowledge    or    In- 

tent, 807. 

3.  Casualty,  808. 

4.  Act  of  God  or  Unavoidable  Ac- 

cident, 809. 
6.  Cause     Not     Elnown     or     Fore- 
seen,  810. 
6.  Emergency,  811. 
VI.  Reports  Required  by  Interstate  Com- 
merce Commission,  813- 
VII.  Effect  of  Violation  of  Act,  816. 
VIII.  Actions,  815. 


I.  Introductory. 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  in  which  the  federal  hours  of 
service  act  has  been  construed.  The  earlier 
cases  on  this  subject  are  collected  in  the  note 
to  Osborne  v.  Cincinnati,  etc.  R..  Co.  Ann. 
Cas.  1915D  449. 

II.  General  Rules  of  Construction. 

The  Federal  Act  of  March  4,  1907  (Fed.  St. 
Ann.  1909  Supp.  p.  581 ) ,  commonly  known  as 
the  hours  of  service  act  is  a  remedial  stat- 
ute, intended  to  promote  the  safety  of  em- 
ployees and  travelers  on  trains  moving  in 
interstate  commerce,  and  should  be  liberally 
construed  to  effect  its  purpose.  U.  S.  v. 
Atlantic  Coast  Line  Co.  224  Fed.  160;    St. 


798 


CITE  THIS  VOL.  ANN.  CAS.  1818C. 


Joseph,  etc.  R.  Co.  v.  U.  S.  232  Fed.  349,  146 
C.  C.  A.  397.  And  see  the  reported  case.  In 
the  case  first  cited  it  was  said:  ''The  statute 
is  remedial  in  its  purpose  and  scope  and  penal 
in  its  means  of  employment.  While  courts  fre- 
quently invoke  the  principle,  in  the  interpre- 
tation 6f  remedial  statutes,  that  doubtful 
language  should  be  construed  liberally  to 
suppress  the  evil  and  advance  the  remedy, 
whereas  penal  statutes  should  be  construed 
strictly  to  narrow  the  scope  of  the  penalty, 
probably  the  better  rule  is  to  give  to  the  en- 
tire statute  a  fair  construction  for  the  pur- 
pose of  ascertaining  the  legislative  mind  and 
the  giving  effect  to  its  purpose.  .  .  .  The 
safety  of  employees  and  of  the  traveling  pub- 
lic was  the  manifest  and  well -understood 
purpose  of  Congress  in  the  enactment  of  the 
group  of  statutes,  relating  to  the  operation 
of  railroad  trains,  parsed  during  the  past 
ten  years.  The  reasons  which  moved  the 
legislative  mind  and  stimulated  its  action  are 
well  known  and  understood.  The  courts  have 
uniformly  so  construed  the  terms  of  the  stat- 
utes as  to  effectuate  the  purpose  of  their  en- 
actment." 

So  in  U.  S.  V.  Grand  Rapids,  etc.  R.  Co. 
224  Fed.  667,  140  C.  C.  A.  177,  the  court 
said:  "Although  the  act  is  to  be  enforced 
through  the  imposition  of  penalties,  it  is 
'not  to  be  construed  so  strictly  as  to  defeat 
the  obvious  intentiop  of  the  legislature.' " 

The  purpose  of  the  act  as  indicated  by  its 
title  is  to  promote  the  safety  of  travelers  on 
railroads  and  employees,  by  limiting  the 
hours  of  service  of  those  in  control  of  the 
operation  of  trains  in  order  to  prevent  ac- 
cidents from  fatigue  and  inefficiency  pro- 
duced by  overwork  and  lack  of  adequate  rest. 
Southern  Pac.  Co.  v.  U.  S.  222  Fed.  46,  137 
C.  C.  A.  584;  Oregon -Washington  R.  etc.  Co. 
V.  U.  S.  222  Fed.  887.  138  C.  C.  A.  367;  U. 
f?.  V.  Atlantic  Coast  Line  Co.  224  Fed.  160; 
U.  S.  V.  Grand  Rapids,  etc.  R.  Co.  224  Fed. 
067,  140  C.  C.  A.  177;  U.  S.  v.  Illinois  Cent. 
R.  Co.  234  Fed.  433;  U.  S.  v.  Atchison,  etc. 
R.  Co.  236  Fed.  154:  U.  S.  v.  Pennsylvania  R. 
Co.  239  Fed.  576;  V.  S.  v.  Pennsylvania  R. 
Co.  239  Fed.  761;  U.  S.  v.  Missouri,  etc.  R. 
Co.  241  Fed.  302.  And  see  the  reported  case. 
"Prior  to  its  enactment  there  was  no  limit 
fixed  by  law  to  the  length  of  time  which  em- 
ployees might  remain  on  duty.  The  need  of 
the  law  was  made  manifest  by  the  deplorable 
casualties  which  were  attributable  to  the  fact 
that  men  were  required  to  serve  in  the  oper- 
ations of  trains  after  their  mental  and  physi- 
cal powers  had  been  taxed  beyond  the  limit 
of  human  endurance.  The  purpose  of  the 
law  was  to  add  to  the  safety  of  persons  and 
property  which  wore  being  transported  in  in- 
terstate commerce,  as  well  as  the  safetv  of 
those  employees  who  were  engaged  in  such 
transportation."  TT.  S.  v.  Missouri,  etc.  R. 
Co.  241  Fed.  302. 


In  U.  S.  V.  Atchison,  etc.  R.  Co.  236  Fed. 
154,  it  was  said :  "The  purpose  of  this  stat- 
ute, as  the  title  plainly  imports,  is  to  pro- 
mote the  safety  of  employees  and  travelers 
upon  railroads  by  limiting  the  hours  of  serv- 
ice of  employees,  on  the  theory,  I  assume, 
that  experience  ha«  shown  that  by  excessive 
periods  of  duty  the  employees  becom#  fatigued 
and  careless,  or  more  or  less  careless,  thus 
causing  accidents  leading  to  injuries  and  de- 
struction of  life  and  property.  The  statute, 
therefore,  should  receive  a  contruction  to 
carry  out  the  purpose  intended  by  Congress." 

In  U.  S.  V.  Pennsylvania  R.  Co.  239  Fed, 
576,  the  purpose  of  Uie  act  was  stated  as  fol- 
lows: 'The  general  purpose  of  the  act  is  to 
provide  against  the  danger  described  in  tlie 
phrase  'he  was  asleep  at  his  post,'  by  limit- 
ing the  hours  of  continuous  service.  There  is 
a  recognition  of  the  fact  that  man,  regarded 
as  an  instrument  of  service,  cannot  be  an  ef- 
ficient or  dependable  instrument  if  exhausted 
or  'dead  from  loss  of  sleep.'  The  command 
had  issued  to  all  trial  courts  to  liberallv  con- 
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strue  this  act  of  Congress  so  as  'to  repress 
the  evil  and  advance  the  remedy.'  *' 

Nor  is  the  construction  of  the  act  governed 
by  local  conditions.  U.  S.  v.  Pennsylvania 
R.  Co.  239  Fed.  761,  wherein  it  was  said: 
"The  purpose  of  this  act  has  been  well  ex- 
pressed in  its  title  to  be:  'To  promote  the 
safety  of  employees  and  travelers  upon  rail- 
roads by  limiting  the  hours  o'f  service  of  em- 
ployees thereon.'  It  is  unnecessary  to  dwell 
either  upon  the  economic  or  other  value  of 
such  legislation.  It  was  intended  to  be  ap- 
plicable in  every  part 'of  the  United  State?, 
without  regard  to  density  of  population,  dif- 
ference between  local  conditions,  or  trans- 
portation facilities." 

The  construction  placed  on  the  act  by  the 
interstate  commerce  commission,  while  not 
binding  on  the  courts,  is  entitled  to  great 
weight.  U.  S.  V.  Pennsylvania  R.  Co.  239 
Fed.  761,  wherein  it  was  said:  "As  the 
fourth  section  of  the  act  imposes  upon  the 
interstate  commerce  commission  the  duty  of 
executing  and  enforcing  the  provisions  of  the 
act,  such  ruling  is  entitled  to  great  weight. 
if  there  be  any  doubt  as  to  its  meaning." 

That  the  courts  in  construing  the  statute 
should  take  in  consideration  the  unusual  con- 
ditions imposed  by  war  on  the  operation  of 
railroads  was  stated  in  Pennsylvania  H.  Co. 
V.  U.  S.  246  Fed.  881.  wherein  it  was  said: 
"And  we  take  this  opportunity  to  say.  in  thes« 
war  times,  that  while  it  is  then,  and  indeed 
at  all  times,  the  duty  of  courts  to  see  to  it 
that  laws  are  neither  violated  nor  relaxed, 
it  is  also  their  like  part  to  see  to  it  that  in 
war  times  the  "courts  of  a  country,  in  their 
administration  of  law.  recognize  the  new  and 
unusual  conditions  which  confront  them.  For 
if  the  administration  of  the  law  was  so  rid^l 
and  inflexible  as  to  be  self -in  capable  of  ad- 
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justing  itself  to  the  new  conditions  governing 
that  to  which  it  relates,  then  much  of  what 
is  wrongly  charged  against  the  law  would  be 
justified.  It  is  now  quite  apparent  that  a 
large  number  of  cases  will  arise  under  war 
conditions  which  never  arose  under  peace 
conditions,  and  which  were  not  and  could  not 
have  been  in  view  when  statutes  affecting 
transportation  were  passed.  These  questions, 
dormant  in  times  of  peace  become  vitally  acute 
under  stress  of  war  conditions,  and  no  court 
can  close  its  eyes  to  these  new  conditions.  It 
therefore  becomes  the  imperative  price  of  suc- 
cessful practical  railroad  operation  that  goV' 
ernmental  administrative  officers,  railroad 
executives,  and  railroad  employees  unite  in  a 
practical  operation  of  both  railroads  and  laws, 
so  that  the  railroads  may  be  operated  to  their 
full  limit  of  ability.  Moved  by  this  practical, 
efficient,  and  patriotic  spirit,  they  can  thus 
fairly  meet  and  promptly  solve  each  particu- 
lar case  as  it  arises,  and  can  accomplish  far 
more  than  the  courts  can  do,  which  in  ap- 
plying a  rigid  rule  of  law  to  one  case  and  one 
instance  may  unconsciously  work  injury  in 
many  other  instances  arising  out  of  the  great 
complexity  and  new  conditions  arising  under 
war  transportation  conditions." 

///.  CarHers  and  Employees  Subject  to 

Act, 

It  is  not  necessary  that  an  employee 
should  be  continuously  engaged  in  interstate 
commerce  in  order  to  come  within  the  mean- 
ing of  the  act/  it  being  sufficient  if  he  is  oc- 
casionally so  engaged  and  is  subject  at  any 
time  to  be  called  on  to  render  service  in  con- 
nection with  interstate  commerce.  Denver, 
etc.  R.  Co.  V.  U.  S.  236  Fed.  680,  150  C.  C.  A. 
17,  wherein  it  was  said:  'The  proper  trans- 
mission of  rain  orders  through  this  operator 
at  Globeville,  was  at  times  essential  to  the 
safe  operation  of  trains  intra  as  well  as  inter- 
state, on  the  lines  used  jointly  by  these  two 
roads,  and  whei^  the  plaintiff  in  error  re- 
quired this  operator  to  receive  orders  from  the 
train  dispatcher  of  the  Colorado  &  Southern 
Failway  Company  and  transmit  them  to  its 
employees  in  charge  of  its  trains,  which  were 
operated  on  an  interstate  hi«:hway,  it  and 
the  operator  were  clearly  engaged  in  inter- 
state transportation,  and  the  operation  of 
interstate  trains.  The  fact  that  on  that  par- 
ticular day  this  operator  at  Globeville  had 
received  no  orders  relating  to  interstate  trains 
is  wholly  immaterial.  This  act  differs  in  this 
respect  from  the  employers'  liability  act. 
The  latter  is  expressly  limited  to  employees 
injured  'while  engaged  in  interstate  business/ 
while  the  hours  of  service  act  applies  to  all 
employees  actually  engaged  in  or  connected 
with  the  movement  of  any  interstate  trains, 
regardless  of  the  fact  whether  at  the  time  the 
offense  was  committed  he  was  so  employed.'* 


A  ^  fireman  employed  on  a  work  train  en- 
gaged in  hauling  gravel  to  be  placed  on  the 
bed  of  an  interstate  railroad  is  within  the 
act.  St.  Joseph,  etc.  R.  Co.  v.  U.  S.  232  Fed. 
349,  146  C.  C.  A.  397,  wherein  it  was  said: 
'The  contention  of  the  defendant  is  that  the 
act  of  Congress  does  not  apply  to  an  employee 
on  a  work  train,  operated  wholly  within  one 
state,  although  the  train  was  brought  from 
another  staie  and  the  material  transported 
was  intended  for  use  on  the  roadbed  of  the 
defendant  beyond  the  point  where  the  offense 
was  committed,  the  road  being  a  through  high- 
way of  interstate  commerce.  In  our  opinion 
this  is  too  narrow  a  view  to  take  of  this  act, 
which  was  intended,  as  has  been  repeatedly 
held  by  the  Supreme  Court,  as  well  as  the 
inferior  courts  of  the  United  States,  as  have 
the  other  safety  appliance  acts,  to  be  a  reme- 
dial statute,  intended  to  promote  the  safety  of 
employees  and  travelers  on  trains  moving  in 
interstate  commerce,  and  should  be  liberally 
construed  to  effect  its  purpose.  .  .  .  That 
the  fireman  on  an  interstate  train  is  within 
the  meaning  of  the  act  is  not  questioned,  and 
cannot  well  be,  but  it  is  claimed  that  the 
interstate  movement  had  ceased,  as  the  ma- 
terial in  the  cars  was  to  be  used  on  the 
tracks  of  the  defendant  in  the  state  of  Kan- 
sas only,  the  train  was  no  longer  in  inter- 
state commerce.  This  contention  is  untenable, 
as  the  train  had  not  yet  reached  its  destina- 
tion, and  was  to  be  carried  further.  .  .  .  Nor 
can  the  contention  of  the  defendant  that,  as 
the  material  was  to  be  used  on  its  tracks,  al- 
though it  is  an  interstate  highway,  the  em- 
ployee was  not  engaged  in  interstate  com- 
merce, be  sustained.  .  .  .  The  fact  that  this 
fireman  was  employed  on  a  work  train  was 
wholly  immaterial,  if  it  was  in  fact  an  inter- 
state train.  The  act  of  Congress  makes  no 
such  exception,  and  the  courts  certainly  are 
powerless  to  do  so.  The  gist  of  the  offense  is 
that  the  carrier  is  engaged  in  the  transpor- 
tation of  passengers  or  property  by  railroad 
from  one  state  to  another,  and  that  the  em- 
ployee is  actually  engaged  in  or  connected 
with  the  movement  of  anv  train.  'Anv  train' 
is  certainly  broad  enough  to  include  a  work 
train." 

Cars  handled  by  switching  crews  are 
"trains"  within  the  meaning  of  the  hours  of 
service  act  although  the  same  string  of  cars 
are  not  considered  to  be  trains  within  the 
safety  appliance  act.  Brooklyn  Eastern  Dist. 
Terminal  v.  U.  S.  239  Fed.  287,  152  C.  C.  A. 
275;  U.  S.  V.  Pennsylvania  R.  Co.  239  Fed. 
576.  In  the  case  first  cited  the  court  pointed 
out  the  distinction  in  the  construction  of  the 
two  acts  as  follows:  "Whether  a  member  of 
a  switching  crew  is  a  'person  actually  en- 
gaged in  or  connected  with  the  movement  of 
any  train'  depends  upon  whether  the  drags 
of  cars  handled  bv  these  crews  are  'trains.* 

ft' 

This  word  has  received  construction  in  cases 
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arising  under  the  safety  appliance  act,  with 
the  result  that  switching  operations  have  heen 
held  not  to  be  'train  movement.'  ...  In 
our  recent  decision  in  International  R.  Co. 
V.  U.  S.  238  Fed.  317,  151  C.  C.  A.  333,  we 
pointed  out  how  consistently,  the  safety  ap- 
pliance act  had  been  construed  to  reach  the 
mischief  for  which  the  remedy  was  provided; 
and  we  have  no  doubt  the  hours  of  service 
atatute  must  receive  the  same  liberal  inter- 
pretation. A  string  of  connected  cars  hauled 
on  one  track  by  one  or  more  engines  is  in 
common  speech  a  train.  If  it  is  to  be  brought 
within  the  scope  of  the  safety  appliance  act 
during  mere  switching  operations,  so  that  the 
air  brake  provision  applies,  the  statute  is 
a  nuisance,  not  eve;n  contributing  to  safety; 
but  men  may  as  easily  work  beyond  the  limits 
of  reliability  and  health  on  'drags'  of  cars 
as  on  the  same  number  of  cars  traveling  the 
open  road;  indeed,  we  think  the  work  in  yards 
probably  more  onerous  and  exacting.  The 
object  of  this  statute  is  the  preservation  of 
efficiency  by  keeping  the  body  sound,  and,  hav- 
ing regard  to  that  legislative  purpose,  we 
have  no  hesitation  in  holding  that  the  'switch- 
ing crews*  of  the  terminal  were  'engaged  in 
the  movement  of  a  train/  within  the  meaning 
of  the  statute,  although  the  same  collocation 
of  cars  and  engines  would  not  be  within  the 
air  brake  provision  of  the  safety  appliance 
act,  when  engaged  in  switching  operations 
only.*' 

However,  members  of  a  switching  crew  em- 
ployed by  a  terminal  company  in  moving  cars 
belonging  to  various  railroads  under  con- 
tract between  the  terminal  company  and  the 
railroads  are  not  employees  within  the  act, 
their  employer,  the  terminal  company,  not 
being  a  common  carrier.  Brooklyn  Eastern 
Dist.  Terminal  v.  U.  S.  239  Fed.  287,  152  C. 
C  A.  275.  In  that  case  it  was  said:  "This 
statute,  however,  applies  solely  to  'common 
<'arriers,'  it  is  so  explicitly  stated.  That  the 
terminal  is  a  carrier  cannot  be  doubted,  but 
a  common  carrier  is  one  who  by  virtue  of  his 
•calling  undertakes  to  transport  personal  prop-  t 
erty  from  one  place  to  another  for  all  such 
as  may  choose  to  eihploy  him,  and  every  one 
who  so  carries  and  delivers  for  compensation 
the  goods  of  all  persons  indifferently,  is  a 
•common  carrier.  U.  S.  v.  Ramsey,  197  Fed. 
144,  116  C.  C.  A.  568,  42  L.R.A.(N.S.) 
1031.  The  point  is  too  plain  to  need  elabo- 
ration ;  this  plaintiff  in  error  is  not  a  common 
carrier,  for  it  transports  only  for  those  it 
has  contracts  with,  and  only  such  goods  as 
its  patrons  intrust  to  it;  it  does  not  carry 
for  *all  persons  indifferently.'  It  is,  however, 
the  agent  of  several  common  carriers,  em- 
ployed by  them  to  discharge  to  the  public  the 
duties  of  common  carriage  assumed  by  those 
railways  and  steamship  companies  which 
hire  the  terminal  for  that  purpose.    U.  S.  v. 


Union  Pac.  R.  Co.  213  Fed.  332,  130  0.  C. 
A.  34.  The  same  reasoning  which  finds  the 
terminal  a  common  carrier,  would  necessarily 
apply  the  same  term  to  every  teamster  who 
with  his  own  vehicle  collects  and  delivera 
goods  for  (e.  g.)  an  express  company  under 
a  yearly  contract.  The  test  is  that  shippers 
and  consignees  have  no  contractual  relation 
with  the  terminal;  they  deal  with  the  com- 
mon carriers,  as  disclosed  principals,  through 
the  terminal  as  agent.  There  remains  tlie 
question  whether  an  agent  of  a  common  car- 
rier subject  to  the  statute  may  not  be  liable 
to  the  penalties  thereby  prescribed.  Doubtless 
this  is  often  the  case;  for  section  2  declares 
it  unlawful  for  the  'agents'  of  any  common 
carrier  'subject  to  this  act*  to  permit  any  em- 
ployee 'subject  to  this  act*  to  do  what  the 
terminal's  switching  crew  did,  and  section  3 
declares  'such'  agent  to  be  liable  to  a  penalty. 
But  these  words  necessarily  depend  for  scope 
and  effect  on  the  declaratory  preamble,  which 
states  that  the  act  applies  only  to  common 
carriers  engaged  In  the  described  commerce 
and  'their  officers^  agents,  and  employees.' 
This  limits  the  word  'employees*  to  those  of 
a  common  carrier,  and  does  not  permit  its 
extension  to  the  servants  of  an  agent  which 
is  not  itself  a  common  carrier." 

IF.  Period  of  Service  Permitted, 

1.  GENEItAX.LT. 

Section  2  of  the  act  relating  to  the  hours 
of  service  of  employees  other  than  operators 
or  train  dispatchers  provides  as  follows: 
"That  it  shall  be  unlawful  for  any  common 
carrier,  its  officers  .or  agents,  subject  to  this 
act  to  require  or  permit  any  employee  subject 
to  this  act  to  be  or  remain  on  duty  for  a 
longer  period  than  sixteen  consecutive  hours, 
and  whenever  any  such  employee  of  such  com- 
mon carrier  shall  have  been  continuously  on 
duty  for  sixteen  hours  he  shall  be  relieved 
and  not  required  or  permitted  to  again  go  on 
dutv  until  he  has  had  at  least  ten  consecutive 
hours  off  duty ;  and  no  such  employee  who  has 
been  on  duty  sixteen  hours  in  the  aggregate 
in  any  twenty-four-hour  period  shall  be  re- 
quired or  permitted  to  continue  or  again  go 
on  duty  without  having  had  at  least  eight 
consecutive  hours  off  duty.*'  Construing  thio 
provision,  the  court  in  Southern  Pac.  Co.  v. 
U.  S.  222  Fed.  46,  137  C.  C.  A.  684,  said: 
"There  are  two  separate  and  distinct  periods 
of  duty  provided  for  in  this  section.  The 
first  period  is  that  referred  to  in  the  first 
clause  of  the  section,  and  that  period  is 
designated  as  'sixteen  consecutive  hours.' 
The  second  period  is  that  referred  to  in  the 
second  clause  of  the  section,  and  that  period 
is  designated  as  'sixteen  hours  in  the  aggre- 
gate.'   The  purpose  of  the  distinction  in  the 
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imo  perlodB  of  duty  is  found  in  the  following 
provision  requiring  succeeding  periods  of  rest. 
When  an  employee  has  been  continuously  on 
duty  for  sixteen  hours,  he  must  be  relieved, 
and  not  required  or  permitted  again  to  go  on 
duty  until  he  has  had  at  least  ten  consecutive 
hours  off  duty;  and  when  he  has  been  on  duty 
sixteen  hours  in  the  aggregate  in  any  twenty- 
four  hour  period,  he  must  not  be  required  or 
permitted  to  continue  or  again  go  on  duty 
without  having  at  least  eight  hours  off  duty. 
.  .  .  As  a  matter  of  law  there  may  be 
periods  of  duty  with  intermissions  between, 
providing  the  aggregate  of^such  periods  do 
not  exceed  sixteen  hours,  and  providing,  fur- 
ther, that  thereafter  there  are  at  least  ei^t 
consecutive  hours  off  duty  in  any  twenty-four* 
hour  period.  But  whether  these  intermis^ 
sions  are  such  as  the  law  will  recognise 
depends  upon  their  character  as  periods  of 
substantial  rest.  The  purpose  of  the  law  isd^* 
dared  in  its  title  to  be  'to  promote  the  safety 
of  employees  and  travelers.'  An  overworked 
employee  is  a  distinct  menace  to  such  safety, 
and  to  provide  against  it  the  hours  of  service 
are  limited  by  periods  of  rest  wherein  the 
employee  may  be  relieved  from  the  fatigue 
and  the  strain  of  work.  .  .  .  The  release  of 
the  employee  must  be  definite  and  certain  as 
to  the  period  of  time,  and  substantial  and 
opportune  as  to  the  period  of  rest.  A  release 
for  meals,  or  to  stand  and  wait  for  another 
train,  is  not  sufficient.  There  must  be  a  sub- 
stantial and  opportune  period ;  otherwise,  the 
duty  is  a  continuous  one.'* 

That  an  employee  is  absolutely  relieved  from 
service  is  not  of  controlling  importance,  if 
the  time  is  so  short  or  the  opportunities  for 
rest  are  so  meager  that  for  all  practical  pur- 
poses an  employee  does  not  have  the  oppor- 
tunity for  rest  which  the  law  requires. 
Minneapolis,  etc.  R.  Co.  v.  U.  S.  245  Fed.  60, 
157  C.  C.  A.  356,  wherein  it  appeared  that  the 
crew  of  a  freight  train  making  a  round  trip, 
covering  from  start  to  return  between  seven- 
teen and  eighteen  hours,  were  allowed  a  pe- 
riod of  from  two  to  two  hours  and  a  half 
absolute  relief  on  completing  the  outward  . 
trip,  but  no  facilities  were  provided  for  rest. 
It  was  held  that  the  round  trip  was  a  cou' 
tinuous  trip  and  the  carrier  was  liable  for  the 
excessive  service,  the  court  saying:  "We 
are  of  the  opinion  that  the  periods  of '  re- 
lease were  periods  of  waiting  which  gave  no 
proper  opportunity  for  rest.  The  service  was 
what  is  termed  a  'turn-around'  service.  If 
the  train  crew  can  be  given  an  absolute  dis- 
missal for  the  time  which  elapses  at  any  par- 
ticular terminal  before  the  return  trip  is 
made,  with  only  the  opportunity  for  rest 
which  is  shown  by  the  evidence  in  this  case, 
and  such  time  is  held  to  break  the  consecu- 
tive hours  of  service,  then  the  purpose  of  the 
law  will  be  largely  defeated,  and  the  em- 
ployees permitted  to  remain  on  duty  for  a 
longer  period  than  is  lawful." 
Ann.  Cas.  1«1R(\— r.1. 
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In  U.  S.  V.  Southern  Pae.  Co.  245  Fed.  722, 
it  was  held  that  a  release  subjeet  to  call  for 
duty  at  any  time  did  not  break  the  continuity 
of  the  service  so  as  to  release  the  carrier  from 
liability  for  requiring  or  permitting  excess 
service.  In  that  case  it  was  said  that  such  a 
release  merely  amounted  to  an  order  to  "stand 
and  wait"  and  could  not  be  considered  as  af- 
fording a  substantial  period  of  rest. 

In  St.  Joseph,  etc.  R.  Co.  v.  U.  S.  232  Fed. 
840, 146  C.  C.  A.  307,  it  was  held  that  the  fact 
that  a  fireman  on  a  work  train  was  detailed 
after  the  train  was  run  into  a  siding  to  watch 
the  locomotive  during  the  hours  of  service  in 
excess  of  that  allowed  by  the  statute  did  not 
^ect  the  result,  as  the  extra  hours  of  service 
constituted  a  violation  of  the  act  for  which 
the  carrier  was  liable.  v 

In  Pennsylvania^  R.  Co.  ▼.  U.  S.  246  Fed. 
881,  which  was  an  action  under  the  act  for 
excessive  hours  of  service  required  of  the 
crews  of  pusher  engines  the  court  set  out  the 
facts  as  follows:  "Turning,  then,  to  the  facts 
of  this  case,  we  find  they  concern  the  working 
hours  of  engineers  and  firemen  employed  on 
certain  extra  freight  engines  called  'pushers,' 
whose  duty  it  was  to  push  or  assist  freight 
trains  in  going  up  the  mountain  grades  on 
the  defendant's  Philadelphia  &  Erie  Line,  a 
work  which,  of  course,  had  a  direct  bearing 
on  the  safety  of  passengers  and  employees 
on  passing  trains.  In  performing  such  serv- 
ice, the  pusher's  crew  would  help  over  the 
mountain  grades  a  freight  train  from  one 
point  to  a  certain  other  point,  and  there  wait 
until  another  freight  train  came  in  the  op- 
posite direction  when  it  would  assist  such 
train  over  the  grade  to  the  pusher's  initial 
starting  point.  Here  it  would  wait  until  an- 
other freight  train  came  along,  whra  the  proc- 
ess was  repeated.  In  such  work  the  crew  had 
necessarily  much  tmoccupied  time,  and  the 
plan  was  adopted  of  relieving  them  entirely 
during  such  interim  from  all  work  or  care  of 
their  engines;  that  work  being  done  by  the 
hostlers.  But  in  this  interim  the  men  were, 
of  course,  subject  to  be  called  as  soon  as  an- 
other freight  came  along.  To  that  end  they 
were  required  to  specify  some  place  where 
they  could  be  reached  by  the  hostler,  and  for 
such  interim  they  were  paid  at  the  same  rates 
as  though  they  had  been  at  work.  At  some 
places  the  railroad  provided  rest  houses, 
where  the  men  were  required  to  stay,  and 
could  retire  if  they  so  desired.  At  other 
places  there  were  rooming  houses,  where  the 
men  could  get  lodging  if  they  desired,  and  be 
called  there.  At  another  place,  on  the  out- 
skirts of  the  city  of  Warren,  they  were  free 
to  go  into  the  city  and  spend  their  time  as 
they  saw  fit,  but  they  had  to  keep  in  toucli 
with  certain  places,  to  which  calls  for  them 
could  be  sent.  As  illustrative  of  the  practical 
working  of  this  system,  we  cite  typical  in- 
stances at  each  point.     For  example:     The 
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pusher  reached  St.  Mary's  at  6:20  am^ 
Thereupon  the  trainmen  went  to  the  rest 
house,  where  they  stayed  until  7:15  a.m. 
when  they  were  recalled  for  duty.  They  again 
rested  at  St.  Mary's  in  the  same  way  from 
1:35  P.M.  to  2:30  P.M."  The  court  after 
discussing  the  purpose  of  the  act  said:  "The 
court  below  in  'effect  held  that  the  passage  of 
the  sixteen  hours,  alone  and  apart  from  all 
other  considerations,  did,  as  a  matter  of  law, 
make  the  work  continuous,  and  constituted  a 
violation  of  the  statute.  This,  in  our  view, 
was  error.  Whether  there  was  a  violation 
of  the  law  in  this  particular  case — and  we 
have  no  other  case  or  state  of  facts  before  us 
— depended  on  whether,  as  a  matter  of  fact, 
there  was  during  those  sixteen  hours  a  sub- 
stantial br«ak,  one  that  was  substantial  in 
amount  and  recuperative  and  restful  in  effect. 
If  such  was  the  case,  it  broke  the  continuity 
of  the  strain  of  service.  The  case  will  there- 
lore  be  remanded  to  the  court  below,  with  full 
power  to  receive  further  proofs,  and,  if  neces- 
sary, to  receive  from  the  joint  suggestion  of 
the  railroad  and  the  ofScials  of  the  inter- 
state commerce  conunission  such  help,  light, 
and  suggestion  on  the  settlement  of  this  ad- 
ministrative and  practical  operative  question 
as  may  aid  in  its  solution." 

Where  the  scheduled  trip  of  a  train  was 
from  a  main  terminal  to  a  small  station, 
where  no  arrangements  were  made  for  a 
change  of  crew,  and  then  back  to  the  original 
terminal,  it  was  held  that  such  station  must 
be  considered  as  a  way  station  and  the  round 
trip  as  a  "continuous  journey"  within  the 
meaning  of  the  hours  of  service  act,  and  if 
a  crew  is  kept  more  than  sixteen  hours  on 
such  a  trip  the  carrier  is  liable  under  the 
statute,  unless  it  can  show  the  existence  of 
some  excuse  therein  provided  for.  Denver, 
etc.  R.  Ck>.  V.  U.  S.  233  Fed.  62,  147  C.  C.  A. 
132. 

A  release,  so  as  to  justify  a  deduction  of 
time,  under  the  statute,  can  only  be  given  by 
some  officer  or  agent  having  authority  to  give 
it.  Denver,  etc.  R.  Co.  v.  U.  S.  233  Fed.  62, 
147  C.  C.  A.  132,  wherein  it  was  held  that  a 
train  crew  who  left  the  train  after  a  derail- 
ment and  while  waiting  for  the  arrival  of  a 
wrecking  derrick  could  not  release  themselves 
and  therefore  were  on  duty  during  the  time 
they  were  absent. 

The  period  of  duty  commences  from  the 
time  when  the  employee  begins  duty  and  the. 
prosecution  cannot  arbitrarily  select  any  point 
during  the  regular  hours  of  service  for  the 
purpose  of  reckoning  the  time  of  employment. 
U.  S.  V.  Missouri  Pac.  R.  Co.  244  Fed.  38, 
166  C.  C.  A.  466,  affirming  235  Fed.  944. 

2.  Pboviso  as  to  Telesgbafh  Operators. 

The  provision  of  the  Hours  of  Service  Act 
relating  to  the  period  of  time  that  an  oper- 


ator, train  dispateher,  etc.,  may  remain  oiw 
duty  is  as  follows:    "Sec  2.    That  it  shall  be 
unlawful  for  any  common  carrier,  its  officers 
or  agents,  subject  to  this  act  to  require  or 
permit  any  employee  subject  to  this  act  to  be 
or  remain  on  duty  for  a  longer  period  thaa 
sixteen  consecutive  hours:    .    .    .   Provided, 
that  no  operator,  train  dispatcher,  or  other 
employee  who  by  the  use  of  the  tel^puph  or 
telephone  dispatches,  reports,  transmits,  re* 
ceives,  or  delivers  orders  pertaining  to  or  af- 
fecting train  movements  shall  be  required  or 
permitted  to  be  or  remain  <mi  duty  for  a  long- 
er period  than  nyie  hours  in  any  twenty-four- 
hour  period  in  all  towers,  offices,  places  and 
stations  continuously  operated  night  and  day,. 
mxt  for  a  longer  period  than  thirteen  hours 
in  all  towers,   offices,   places,   and  stations- 
operated  only  during  Uie  daytime.  ..."  Con- 
struing this  section  the  court  in  U.  S.  v. 
Illinois  Cent.  R.  Co.  234  Fed.  433,  said:  "The 
test,  therefore,  for  the  period  that  employees- 
of  the  class  named  in  the  proviso  may  be  kept 
<m  duty   during  a  twenty-four-hour  period 
without  violating  this  statute,  is  the  time 
during  which  the  office,  station,  or  place  where- 
the  employee  is  to  perform  such  duties  is  kept 
open  for  the  performance  thereof  during  a 
twenty-four-hour  period.    It  is  not  the  number 
or  frequency  of  such  train  orders  that  may  be 
transmitted  or  received  during  a  given  period 
that  determines  the  time  the  employee  may  be 
kept  on  duty  during  the  twenty -four  hours; 
but  it  is  the  necessity  of  the  transmission  or 
receipt  of  such  orders  at  specified  stations 
where  employees  of  this  class  may  be  on  duty 
to  properly  perform  this  service  during  the 
day  and  night,  and  that  is  determined  by  the 
fact  that  the  carrier  requires  that  such  orders 
be  transmitted  and  received  at  such  stations- 
If  the  traffic  of  the  carrier  is  such  that  it 
deems  it  necessary  that  train  orders  be  trans- 
mitted or  received  by  the  use  of  the  telegraph 
or  telephone  at  certain  stations  during  the  day 
and  night,  it  must  limit  the  hours  of  senice- 
of  its  employees  who  are  to  perform  this  ser- 
vice in  interstate  traffic  at  such  stations  to- 
not  exceed  nine  hours  in  the  aggregate  in  any 
twenty-four  hour  period.     This  is  the  plain 
reading  of  the  enactment,  and  is  the  inter- 
pretation thereof  by  the  interstate  commerce 
commission.     Whether  the  place  where  the 
employee  is  to  perform  this  duty  is  in  a  sta- 
tion building,  or  above  it,  or  a  short  distance 
from  it,  or  in  all  of  them  at  different  times 
during  the  same  period  of  service,  is  quite 
immaterial.     That  may  be  arranged  to  suit 
the  convenience  of  the  carrier,  without  making 
two  separate  and  distinct  places  for  the  trans- 
mission and  receipt  of  such  orders;  and,  what- 
ever the  arrangement  may  be  in  this  respect, 
the  carrier  who  adopts  this  method  of  trans- 
mitting and  receiving  train  orders  for  trains 
passing  such  a  station  may  not  lawfully  per- 
mit or  require  the  employee  to  be  or  remain 
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on  duty  for  a  longer  period  than  nine  hours 
in'  the  aggr^ate  during  a  twenty-four-hour  pe- 
riod, if  the  station  is  one  continuously  oper- 
ated night  and  day  for  the  transmission  and 
receipt  of  such  orders,  or  thirteen  hours  at 
all  such  places  operated  only  during  the  day. 
It  may  be  that  in  certain  seasons  of  the  year 
and  in  certain  localities  the  place  cannot  be 
operated  for  thirteen  hours  by  the  light  of 
day  only,  nor  nine  hours  in  what  is  common- 
ly ealled  the  nighttime;  but,  dividing  the 
day  of  twenty-four  hours  into  periods  of 
twelve  hours  each,  from  6  a.m.  to  6  p.ic., 
and  from  6  p.h.  to  6  a.m.  as  is  commonly 
done,  there  need  be  no  difficulty  in  determin- 
ing the  daytime  from  th^  night  within  the 
contemplation  of  this  enactment." 

In  U.  S.  V.  Grand  Bapids,  etc.  R.  Co.  224 
Fed.  667,  140  C.  C.  A.  177,  the  facts  were 
stated  by  the  court  as  follows:  "The  services 
in  question  were  rendered  during  the  month 
of  September,  1911,  in  two  telegraph  offices 
maintained  by  the  defendant,  one  at  Pellston 
and  the  other  at  Traverse  City,  Mich.,  for 
purposes,  among  others,  of  there  receiving 
and  delivering  interstate  train  orders.  Two 
tel^praph  operators  were  employed  in  each 
office.  Defendant's  main  line  extends  from 
Mackinaw  City^  its  northern  terminus, 
through  Pellston,  some  eighteen  miles  south- 
wardly, and  to  Ft.  Wayne,  Ind.,  with  a  braneh 
line  connecting  with  the  main  line  at  Walton 
Junction  and  extending  a  distance  of  twenty- 
six  miles  to  Traverse  City.  Admittedly  the 
service  imposed  upon  each  of  the  operators  in 
every  twenty-four-hour  period  of  the  month 
in  issue  exceeded  nine  hours.  At  Traverse 
City,  one  of  the  operators  was  on  duty  from 
4:30  Ajf.  to  6  A.M.  from  7-  a.m.  to  11 
A.M.  and  from  12  m.  to  5  P.M.,  a  total  of 
ten  and  one-half  hours;  and  the  other  opera- 
tor served  from  12  M.  to  9:30  p.m.,  or  nine 
and  one-half  hours.  It  will  be  observed  that 
the  service  of  both  operators  was  simultane- 
ous from  12  M  to  5  p.m.,  or  five  hours,  though 
neither  was  on  duty  from  6  a.m.  to  7  a.m., 
nor  from  11  a.m.  to  12  M. ;  and  the  office  was 
closed  every  night  from  9:30  p.m.  to  4:30 
A.M.,  or  seven  hours.  At  Pellston,  during 
every  twenty-four-hour  period,  one  of  the 
operators  worked  from  6:30  a.m.  to  12  M., 
and  from  1  p.m.  to  6  p.m.,  or  ten  and  one-half 
hours;  and  tlie  other  operator  worked  from 
11  A.M.  to  1  P.M.,  from  2  p.m.  to  6  p.m., 
from  6  P.M.  to  11  p.m.,  in  all  ten  hours.  Here 
both  operators  were  on  duty  regularly  from 
llA.M.  to  12  M.  and  from  2  p.m.  to  6  p.m., 
in  all  four  hours;  and  the  office  was  closed 
every  night  from  11  p.m.  to  6:30  A.M.,  or 
seven  and  one-half  hours."  It  was  held  that 
the  places  of  service  were  "night  and  day 
offices." 

In  Atchison,  etc.  R.  Co.  v.  U.  S.  236  Fed. 
906,  150  C.  C.  A.  168,  it  was  insisted  that 


two  telegraph  offices,  one  for  day  and  the 
other  for  night  service,  situated  only  a  short 
distance  apart  in  the  same  yard  were  separate 
and  distinct  offices,  and  that  it  was  not  & 
violation  of  the  statute  to  require  the  opera' 
tor  on  duty  at  the  office  used  in  the  daytime 
to  work  more  than  nine  consecutive  hours. 
The  court  in  answer  to  this  contention  set 
out  the  facts  and  its  ruling  as  follows :  "The 
question  in  this  case  is  whether  the  tele- 
graph offices  of  the  railway  company  at 
Guthrie  and  South  Guthrie,  Okla.,  constitute 
a  single  'office,  place  or  station,'  within  the 
meaning  of  the  proviso  of  section  2  of  the 
Hours  of  Service  Act  of  March  4,  1907  (34 
Stat.  1415 ) ,  that  when  operated  continuously 
night  and  day  an  operator  therein  shall  not 
be  required  or  permitted  to  remain  on  duty 
more  than  nine  hours  in  any  twenty-four-hour 
period.  The  trial  court  held  they  did.  Both 
places  are  in  charge  of  the  same  station  agent. 
They  are  four-tenths  of  a  mile  apart,  are 
within  the  corporate  limits  of  the  city  of 
Guthrie,  and  are  within  the  railroad  district 
designated  by  the  company  as  the  Guthrie 
yard.  A  telegraph  operator  works  at  the 
Guthrie  office  from  7  p.m.  until  7  a.m. 
During  that  period  he  uses  the  telegraphic 
facilities  in  the  direction  of  all  train  move- 
ments into,  through,  and  out  of  the  Guthrie 
yard.  At  7  in  the  morning  he  stops  his  work 
and  goes  to  South  Guthrie,  where  he  person- 
ally delivers  the  train  register,  train  orders, 
and  block  sheet,  and  all  undelivered  messages 
to  another  operator,  who  goes  on  duty  there 
at  that  hour.  The  latter  receipts  for  the 
papers  delivered  to  him  and  from  that  time 
until  7  P.M.  performs  at  South  Guthrie  the 
same  duties  in  respect  of  the  telegraphic 
service  and  the  movements  of  trains  as  were 
performed  at  Guthrie  in  the  preceding  half- 
day  period.  When  his  time  is  up  at  7  in  the 
evening,  he  goes  to  Guthrie  and  delivers  the 
train  register,  etc.,  to  the  operator  first  men- 
tioned and  takes  his  receipt  for  them.  By 
such  continuous  alternation  the  two  operators 
conduct  all  the  telegraphic  business  in  the 
yard  district  affecting  the  movements  of  the 
trains  of  the  company  in  interstate  commerce 
and  each  of  them  remains  on  duty  twelve 
hours.  The  passenger  station  is  at  Guthrie. 
At  South  Guthrie,  down  in  the  yard,  no 
tickets  are  sold  and  no  passenofers  or  freight 
are  received  or  discharged.  Each  place  has 
its  separate  complete  mechanical  equipment 
for  telegraphic  work,  and  each  has  its  sepa- 
rate signal  call.  They  are  separately  desig- 
nated and  nunibered  as  stations  in  the  com- 
pany's official  list ;  and  in  the  employees*  time- 
table Guthrie  is  designated  as  a  night  office 
and  South  Guthrie  as  a  day  office  for  tele- 
graphic purpoFes.  This  course  of  handling 
the  business  was  adopted  by  the  company  for 
reasons  of  convenience,  not  to  evade  any  law. 
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It  began  before  the  passage  of  the  hours  of 
service  act,  and  has  been  shown  in  its  cus- 
tomary railroad  publications.  We  think  there 
is  such  an  identity  of  service  performed  at 
the  two  places  and  such  a  close  connection 
between  them  in  the  methods  of  performance 
that  tlioy  are  in  substance  and  eff^t  a  single 
oiiice,  place,  or  station  within  the  meaning 
of  the  statute.  While  it  is  not  our  province 
to  supply  apparent  omissions  in  legislation, 
yet  the  object  sought  by  it  should  always  be 
regarded  in  the  construction  of  the  language 
employed.  It  was  not  intended  by  the  hours 
of  service  act  to  burden  the  railroads  to  a 
degree  unnecessary  to  the  remedial  end  in 
▼iew.  In  a  measure  the  provision  as  to  tele- 
graph and  telephone  operators  was  frames) 
and  has  been  administered  along  the  lines  of 
established  railroad  practice.  But  it  should 
not  be  inferred  from  this  that  all  exceptional 
conditions  existing  prior  to  the 'act  were  ap- 
proved and  confirmed.  In  the  formulation 
of  the  statute  it  was  apparent  that  some 
classification  of  the  telegraphic  offices,  places, 
and  stations  was  proper  in  prescribing  the 
duration  of  permissible  service  without  inter- 
vals for  rest.  Many  were  naturally  unim- 
portant stations,  at  which  the  dutiep  ^ere 
light  and  unfatiguing.  At  other  more  in» 
portant  places  the  volume  and  character  of 
the  work  required  a  larger  degree  of  care  and 
engrossing  attention  of  the  operator.  A  log- 
ical classification,  conforming  to  the  practice 
of  the  railroads  and  having  regard  for  their 
experience  of  the  necessities  of  the  service, 
was  into  'daytime'  and  'night  and  day'  of- 
fices ;  and  a  maximum  of  service  in  a  twenty- 
four-hour  period  of  thirteen  hours  for  the 
former  and  nine  hours  for  the  latter  was  pre- 
scribed. Obviously  the  intent  of  the  statute 
would  be  defeated  if  the  work  at  a  place  of 
a  character  requiring  attention  both  day  and 
night  were  divided  between  two  shifts  and 
performed  with  separate  instruments  installed 
in  near  proximity.  And  what  could  not  be 
done  as  a  new  departure  would  be  equally  in- 
admissible as  an  old  custom.  The  division  of 
the  night  and  day  control  of  train  movements 
in  a  single  restricted  district  between  tele- 
graphic installations  in  different  parts  of  the 
same  building,  or  on  the  north  and  south 
sides  of  the  same  street,  with  an  oscillation 
of  the  paper  records  and  undelivered  messasres 
back  and  forth,  would  quite  clearly  not  divide 
the  'place'  within  the  intent  of  the  statute. 
The  case  here  is  not  different  in  principle. 
The  work  of  the  two  operators,  one  at  Guthrie 
and  tlie  other  at  South  Guthrie,  was  a  unit 
in  all  practical  aspects,  and  it  was  so  recog- 
nized in  the  practice  of  the  company.  Doubt- 
less there  may  be  in  extensive  terminals 
fiCparate  offices  doing  different  work,  or  'work 
of  a  supplementary  character,  which  should 
not  collectively  be  regarded  as  one.    It  it  also 


true  that,  when  a  d&y-time  office  is  closed, 
the  duties  which  the  operator  or  his  successor 
would  have  performed,  had  it  remained  open, 
are  so  far  as  necessarv  otherwise  cared  for. 
But  the  difference  between  such  conditions 
and  those  which  prevailed  at  the  Guthrie  yard 
is  manifest.  The  meaning  of  an  'office,  place 
or  station'  within  the  statute  does  not  depend 
alone  on  foot  measure,  but  involves  other  con- 
siderations as  well — the  character  of  the  work 
performed,  its  scope,  to  what  applied,  how  it 
is  done,  and  whether,  consistently  with  the 
remedial  object,  it  is  naturally  separable  or 
unitary  and  continuous."  To  the  same  effect 
see  Illinois  Cent.  R.  Co.  v.  U.  S.  241  Fed. 
667,  154  C.  C.  A.  425,  wherein  it  appeared 
that  a  telegraph  tower  office  was  erected  near 
the  station  and  was  used  during  the  night 
hours  after  closing  the  station  office. 

In  U.  S.  V.  Oregon  Short  Line  R.  Co.  2i3 
Fed.  561,  affirmed  in  234  Fed.  584,  148  C.  C. 
A.  350,  the  question  at  issue  was  whether  a 
certain  office  was  "continuously  operated"  as 
contemplated  by  the  provision  of  the  act  limit- 
ing the  hours  of  service  in  such  offices  to 
nine.  Holding  that  the  office  was  not  a  con- 
tinuously operated  office  at  the  time  the  al- 
leged excessive  time  was  put  in  the  court  set 
out  the  facts  and  its  ruling  'as  follows:  "The 
operator,  Visslng,  was  on  duty  more  than 
nine,  but  less  than  thirteen,  hours,  and,  if  it 
was  not  a  'continuously  operated'  office,  no 
wrong  was  done.  It  appears  that  prior  to 
April  20th  Vissing  had  been  the  sole  operator, 
and  the  office  was  kept  open  only  part  of  the 
time;  but  on  April  19th  the  defmdant  issued 
an  order  that,  commencing  with  the  20th, 
the  office  should  be  continuously  operated, 
and  arranged-  for  an  additional  operator.  But 
upon  the  morning  of  the  19th  the  new  opera* 
tor  having  failed  to  appear,  the  order  of  the 
preceding  day  was  suspended  until  the  even- 
ing of  the  20th,  when  the  services  of  an  addi- 
tional operator  were  secured.  Vissing  was 
on  duty  for  the  number  of  hours  he  had  been 
accustomed  to  work,  and  as  a  matter  of  fact 
the  office  was  kept  open  continuously  on  the 
20th.  But  I  am  inclined  to  think  that  what 
was  done  was  obnoxious  to  neither  the  letter 
nor  the  spirit  of  the  act.  Suppose  that,  the 
other  facts  being  the  same,  the  company  had 
not  decided  to  change  to  a  'continuously  oper- 
ated' office  until  the  hour  of  7:40  P-ic.,  oB 
April  20th,  the  time  when  the  additional 
operator  appeared.  We  would  have  a  case 
where  the  office  was  in  fact  operated  continu- 
ously on  April  20th,  but  in  law  it  did  not 
become  such  until  7:40  P.M.,  and  surely  the 
decision  at  that  hour  to  change  the  character 
of  the  office  could  not  be  given  the  retroactive 
effect  of  making  unlawful  the  service  of 
Vissing.  which  at  the  time  it  was  rendered 
was  entirely  within  the  terms  of  the  statute. 
In  principle  and  legal  aspect  the  supposed 


ATCHISON,  ETC.  R.  CO.  v.  UNITED  STATES. 

ii4  U,  8,  SS6. 


806 


case  is  indistinguishable  from  that  made  by 
the  answer." 

The  interpretation  of  the  phrase  "towers, 
offices^  places  and  stations"  by  the  interstate 
commerce  commission,  though  not  conclusive, 
is  entitled  to  great  weight  and  unless  clearly 
erroneous  will  be  accepted  by  the  courts.  U. 
S.  V.  Illinois  Cent.  R.  Co.  234  Fed.  433, 
wherein  the  court  said:  "The  language  of 
the  proviso  fixing  the  time  and  place  when 
the  employees  therein  named  may  be  kept 
on  duty  is  not  entirely  clear,  and  the  phrases 
'towers,  offices,  places  and  stations,'  and  'con- 
tinuously operated  night  and  da}^'  may  admit 
of  different  interpretations;  but  the  inter- 
state commerce  commission,  in  its  conference 
or  administrative  ruling  No.  287  of  March 
16,  1908,  said:  *(f)  The  phrase  "towers, 
offices,  places  and  stations"  is  interpreted  to 
mean  particular  and  definite  locations.  The 
purpose  of  the  law  and  of  the  proviso  for 
nine  hours  of  service  may  not  be  avoided  by 
erecting  offices,  stations,  depots,  or  buildings 
in  close  proximity  to  each  other  and  operat- 
ing from  one  a  part  of  the  day  while  the 
other  is  dosed,  and  vice  versa,  .(g)  The 
phrase  "continuously  operated  night  and 
day**  is  interpreted  as  applying  to  all  offices, 
places,  and  stations  operated  during  a  portion 
of  the  day  and  a  portion  of  the  night  a  total 
of  more  than  13  hours;  and  the  phrase 
'operating  only  during  the  daytime'  refers 
to  stations  which  are  operated  not  to  exceed 
thirteen  hours  in  a  twenty-four-hour  period, 
and  is  not  considered  as  meaning  that  the 
operator  thereat  may  be  employed  only  during 
the  daytime.*  This  interpretation  of  the  pro- 
viso, though  not  controlling,  is  quite  per- 
suasive, is  entitled  to  much  weight,  and  may 
well  be  followed,  unless  it  clearly  appears 
from  the  plain  language  of  the  enactment  to 
be  erroneous." 

However,  the  fact  that  the  interstate  com- 
merce commission  has  approved  the  carrier's 
method  of  operating  and  dispatching  its 
trains  at  a  certain  point  will  npt  estop  or 
preclude  the  government  from  recovering  the 
penalties  incurred  by  a  violation  of  the  act. 
Oregon  Short  Line  R.  Co.  v.  U.  S.  234  Fed. 
684,  148  C.  C.  A.  350,  affirmmg  228  Fed  561. 

The  construction  of  the  term  "other  em- 
ployee" as  used  in  the  second  section  of  the 
act  limiting  the  hours  of  service  of  an  "oper- 
ator, train  dispatcher  or  other  employee"  has 
given  rise  to  an  apparent  confiict  among  the 
decisions  in  the  lower  federal  courts,  the 
point  apparently  never  having  been  directly 
passed  on  by  the  supreme  court.  In  the  more 
recent  cases,  the  rule  laid  down  in  some  of 
the  earlier  cases,  that  the  term  "other  em- 
ployee" is  to  be  construed  according  to  the 
rule  of  ejusdem  generis,  limiting  the  class 
to  those  primarily  engaged  in  transmitting 
or  receiving  telegraph  or  telephone  orders  as 


their  principal  duty,  is  disapproved.  Thus  in 
Chicago,  etc.  R.  Co.  v.  U.  S.  226  Fed.  27,  141 
C.  C.  A.  135,  wherein  it  appeared  that  it  was 
a  part  of  the  regular  duty  of  a  switchman 
employed  in  the  carrier's  freight  yard  to 
telephone  the  towerman  located  at  a  crossing 
of  the  defendant  carrier's  road  with  that  of 
another  company,  that  the  defendant  carrier's 
passenger  train  was  coming,  and  thus  en- 
abling the  towerman  to  hold  up  freight  trains 
on  the  other  road  and  to  avoid  delay  to  the 
passenger  train,  the  court  held  that  the  tow- 
erman was  within  the  proviso. 

In  U.  S.  V.  Pennsylvania  R  Co.  239  Fed. 
576,  the  court,  speaking  of  the  application  of 
the  doctrine  of  ejusdem  generis  in  the  con- 
struction of  the  term  "other  employee,"  said? 
"We  do  not  think,  however,  the  doctrine  to 
have  application.  The  word  'other'  is,  we 
think,  not  used  in  the  sense  of  'others  of  the 
same  class,'  but  in  the  'and  also'  sense.  Con- 
gress did  not  command  that  train  dispatch- 
ers and  operators  and  other  employees  of  tHe 
same  class,  but  that  dispatchers  and  opera- 
tors and  also  all  employees,  whether  of  the 
same  class  or  not,  who  directed  train  move- 
ments, and  who  used  the  telegraph  or  the 
telephone  in  the  discharge  of  their  duties, 
should  be  subject  to  this  provision  of  the 
act."  In  Chicago,  etc.  R.  Co.  v.  U.  S.  244 
Fed.  946,  157  C.  C.  A.  295,  the  court  following 
the  decision  in  Chicago,  etc.  R.  Co.  v.  U.  S. 
226  Fed.  27,  141  C.  C.  A.  135,  supra,  applied 
the  rule  to  a  switchman  receiving  orders  by 
telephone  from  the  yardmaster  as  to  the 
movement  of  trains  in  and  through  the  yard. 

In  Chicago,  etc.  R.  Co.  v.  U.  S.  226  i'ed. 
30,  141  C.  C.  A.  138,  it  was  held  that  a 
towerman  whose  principal  duty  was  to  oper- 
ate levers  for  throwing  switches  but  who 
regularly  telphoned  orders  pertaining  to  train 
movements  was  embraced  within  the  term 
"other  employee"  as  used  in  the  act. 

In  U.  8.  V.  Pennsylvania  R.  Co.  239  Fed. 
576,  a  yardmaster  given  control  over  trains 
entering  his  yard  and  furnished  by  the  carrier 
with  a  telephone  for  use  in  issuing  his  orders 
and  operating  the  yard  generally,  was  held 
to  be  within  the  provision  of  the  act  appli- 
cable to  an  operator,  train  dispatcher,  or 
other  employee  who  by  the  use  of  the  tele- 
graph  or  telephone,  dispatcher,  etc.,  gives  or- 
ders pertaining  to  train  movements. 

The  term  "orders"  as  used  in  the  second 
section  of  the  act  is  not  confined  to  technical 
written  train  orders,  but  includes  all  orders 
pertaining  to  or  affecting  train  movements 
dispatched,  reported,  transmitted,  received 
or  delivered  by  telegraph  or  telephone.  Chi- 
cago, etc.  R.  Co.  V.  U.  S.  226  Fed.  27,  141 
C.  C.  A.  135.  See  also  Chicago,  etc.  R.  Co- 
V.  U.  S.  226  Fed.  30,  141  C.  C.  A.  138. 

Whether  the  time  allowed  off  for  the  pur- 
pose  of   getting  his   meals   breaks   the    con- 
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tinuity  of  the  service  of  a  telegraph  operator 
aecms  to  depend  on  whether  he  is  subject  to 
call  during  the  ofiftime.  U.  S.  v.  Atchison, 
etc.  R.  Co.  232  Fed.  196,  wherein  the  court 
reviewed  the  authorities  and  stated  the  rule 
as  follows:  "Did  the  break  of  one  hour, 
from  12  M.  to  1  p.m.,  at  which  time  the  em- 
ployee of  defendant  was  off  duty  and  not  sub- 
ject to  call,  unless  in  case  of  an  emergency, 
relieve  defendant  from  liability  for  the  pen- 
alty imposed  by  the  act?  The  government 
contends  to  the  contrary,  and,  in  support  of 
its  position,  relies  upon  U.  S.  v.  Chicago,  etc. 
R.  Co.  219  Fed.  342;  U.  S.  v.  Northern  Pac. 
R.  Co.  213  Fed.  539  (in  the  appellate  court), 
220  Fed.  108,  136  C.  C.  A.  200.  On  the 
other  hand,  defendant  contends  it  is  not 
liable  under  the  stipulated  facts,  and  relies 
upon  U.  S.  v.  Atchison,  etc.  R.  Co.  220  U.  S. 
37,  31  S.  Ct.  362,  65  U.  S.  (L.  ed.)  361, 
i^rming  177  Fed.  114,  100  C.  C.  A.  634. 
From  a  reading  of  the  above-cited  cases  it 
appears,  in  those  relied  upon  by  the  plaintiff, 
the  release  of  the  employee  from  duty  was 
but  temporary,  he  all  the  while  remained 
subject  to  recall;  whereas,  in  the  case  relied 
upon  by  defendant,  the  release  from  duty 
was  absolute,  except  in  case  an  emergency 
arose.  Under  the  stipulated  facts,  although 
the  station  of  Las  Cruces  was  one  continuous- 
ly operated  day  and  night,  yet,  as  the  opera- 
tor was  not  by  the  company  permitted  to 
remain  on  duty  more  than  nine  hours  out  of 
the  twenty-four,  constituting  a  day,  I  am  of 
the  opinion  that  the  principle  involved  and 
determined  in  the  case  of  U.  S.  v.  Atchison, 
etc.  ^.  Co.  supra,  is  not  only  determinable  of 
the  case  at  bar,  but,  having  in  mind  the  pur- 
pose of  Congress  in  the  enactment  of  the 
law,  that  purpose  is  better  subserve'd  by  per- 
mitting an  operator  to  work  nine  hours  out 
•of  ten,  with  one  hour  absolutely  his  own, 
«xcept  in  cases  of  emergency,  that  he  may 
take  his  meals,  relax,  and  have  recreation, 
than  would  be  the  case  where  he  is  permitted 
to  work  nine  continuous  consecutive  hours.'' 

F.  Excuses   for   Allowing   Excessive 

Service, 

1.  Generally. 

While  in  ordinary  cases  the  act  limits  the 
hours  of  service  which  may  be  required  by  a 
carrier  of  its  employees.  Congress  recognized 
that  there  might  arise  exceptional  circum- 
stances when  it  would  be  for  the  benefit  of  the 
public  to  allow  the  employee  to  extend  the 
period  of  se'rvice  and  it  is  provided  that  in 
case  of  operators,  train  dispatchers,  etc.,  the 
act  shall  not  apply  "in  case  of  emergency, 
when  the  employees  named  in  this  proviso 
may  be  permitted  to  be  and  remain  on  duty 
for  four  additional  hours  in  a  twenty-four- 


hour  period  on  not  exceeding  three  days  in 
any  week"  or  "in  any  case  of  casualty  or  un- 
avoidable accident  or  the  act  of  God;  nor 
where  the  delay  was  the  result  of  a  cause 
not  known  to  the  carrier  or  its  officer  or  agent 
in  charge  of  such  employee  at  the  time  said 
employee  left  a  terminal,  and  which  could 
not  have  been  foreseen:  Provided,  further, 
that  the  provisions  of  this  act  shall  not  apply 
to  the  crews  of  wrecking  or  relief  trains." 
See  Baltimore,  etc.  R.  Go.  v.  U.  S.  243  Fed. 
153,  156  C.  C.  A.  19.  With  respect  to  these 
provisions  it  has  been  said:  "In  the  hours 
of  service  act,  for  manifest  reasons.  Congress 
deemed  it  essential  for  the  enforcement  of  one 
of  the  purposes  in  view  (the  safety  of  the 
traveling  public)  to  noake  provision  for  con- 
ditions which  experience  taught  that,  notwith- 
standing the  highest  possible  degree  of  fore- 
sight, would  sometimes  arise.  In  the  safety 
appliance  act,  the  kind,  character,  size,  and 
adjustment  of  appliances  generally  understood 
and  not  difficult  to  be  provided  by  the  rail- 
road companies  were  prescribed.  When,  how- 
ever, Congress  came  to  deal  with  the  question 
of  continuous  service  of  employees,  the  human 
element,  with  its  well-understood  limitations 
and  contingencies,  it  was  found  much  more 
difficult  to  prescribe  an  absolute  rule  and 
measure  of  duty.''  U.  S.  v.  Atlantic  Coast 
Line  Co.  224  Fed.  160. 

Where,  however,  because  of  the  happening 
of  one  of  the  events  specified  in  the  statute 
as  excusing  excessive  service,  employees  are 
kept  on  duty  beyond  the  period  of  time  fixed 
by  the  statute  in  ordinary  cases,  it  is  incum- 
bent on  the  carrier  to  use  all  reasonable  dili- 
gence to  avoid  the  consequences  of  such  a 
happening  and  to  shorten  the  hours  of  exces- 
sive service  as  far  as  may  be  possible.  U.  S. 
V.  Atchison,  etc.  R,  Co.  236  Fed.  154;  Bal- 
timore, etc.  R.  Co.  V.  U.  S.  242  Fed.  1,  154 
C.  C.  A.  593.  And  see  the  reported  case. 
Applying  this  doctrine  the  rule  is  laid  down 
in  the  reported  case,  that,  if  it  is  possible  to 
relieve  a  crew  serving  extra  time  because  of 
the  happening  of  an  event  that  excuses  the 
carrier  from  liability,  it  must  be  done  at  the 
first  opportunity,  and  the  carrier  cannot  re- 
quire the  crew  to  serve  to  the  end  of  the 
run  if  it  is  possible  to  relieve  them  before. 
See  to  the  same  effect  Baltimore,  etc.  R.  Co. 
V.  U.  S.  242  Fed.  1,  164  C.  C.  A.  593:  U.  S. 
V.  Atchison,  etc.  R.  Co.  236  Fed.  154.  But 
compare  U.  S.  v.  Pennsylvania  Co.  239  Fed. 
761 ;  U.  S.  V.  Missouri,  etc.  R.  Co.  241  Fed. 
,•^02. 

In  Baltimore,  etc.  R.  Co.  v.  U.  S.  supra,  it 
was  said:  "It  is  true  that  the  interstate 
commerce  commission,  soon  after  the  enact- 
ment of  the  law,  ruled  that  an  employee  so 
delayed  might  be  continued  on  duty  to  the 
end  of  the  run  ('the  proviso  quoted  removes 
the   application    of   the   law   to   that  trip 
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I.  C.  C.  Conference  Ruling  88,  June  25, 1908) ; 
but  when  read  in  connection  with  other  ad- 
miniBtrative  ruling  (see  discussion  of  same  in 
San  Pedro,  etc.  R.  Co.  v.  U.  S:  220  Fed.  737, 
744,  136  C.  C.  A.  343,  and  in  Atchison,  etc 
R.  Co.  V.  U.  S.  220  Fed.  748,  136  C.  C.  A. 
354  [affirmed  in  the  reported  case] )  we  douht 
whether  it  was  intended  to  lay  down  any 
general  and  universal  rule.  At  any  rate, 
aince  such  a  construction  of  the  act  would 
not  infrequently  remove  altogether  the  time 
prohibited  and  permit  unlimited  service  to 
be  exacted,  it  would  be  so  in  conflict  with 
the  £,eneral  purpose  and  scope  of  the  act 
«o  often  declared  that  we  cannot  be  satisfied 
to  adopt  it,  although  it  is  plain  enough  that 
the  circumstances  of  a  given  case  may  make 
it  inoperative;  and  lawful  that  the  crew  should 
•oantinue  at  work  until  the  train  reached  a 
felay  point.  .  .  .  The  application  of  the 
proviso  undoubtedly  develops  ambiguities,  but 
the  prevention  of  excessive  service  was  the 
substantial  thing  at  which  the  statute  was 
aiming,  and  when  the  proviso  says  that  in 
t»we  of  unavoidable  accident  'the  provisions 
of  this  act  shall  not  apply,'  we  think  it  must 
mean  that  the  penalties  will  not  accrue  for 
duch  excess  service  as  is  the  proximate  re- 
sult of  the  ima voidable  accident,  and  that  the 
suspension  of  the  statute  exists  only  to  the 
extent  that  the  unavoidable  accident  was  and 
<Mnitinues  to  be  the  moving  cause  of  the  ex- 
cess service.  Since  the  duty  of  obeying  the 
statute  as  far  as  possible  must  be  always 
present,  this  construction  requires  that  the 
railroad  company  should  be  diligent  to  pre- 
vent^ and  to  minimize  excess  service,  and  the 
questions  will  be  what  degree  of  diligence 
is  required  and  when  it  begins." 

In  U.  S.  V.  Atchison,  etc.  R.  Co.  236  Fed. 
154,  it  was  said:  'It  appears  that  the  train 
crew  has  been  on  duty  more  than  sixteen 
hours  consecutively.  It  is  incumbent  on  the 
carrier  to  show  by  proof  that  the  excess 
time  could  not  have  been  prevented  by  it  by 
the  exercise  of  that  high  degree  of  care  in  the 
matter  of  its  equipment,  the  operation  of  its 
road,  consistent  with  the  purposes  to  be  ac- 
<M>mplished  by  this  act  and  the  practical 
operation  of  the  road.  And,  as  I  understand 
the  statute  and  construe  the  decision  of  the 
eourt  of  appeals  of  the  ninth  circuit,  and 
especially  in  what  is  referred  to  as  the  Salt 
Lake  case,  San  Pedro,  etc.  R.  Co.  v.  U.  S. 
220  Fed.  737,  136  C.  C.  A.  343,  the  carrier 
is  required  to  relieve  the  crew  at  the  expira- 
tion of  sixteen  hours,  or  as  soon  thereafter 
as  it  can  do  so  by  the  exercise  of  the  degree 
of  eare  to  which  I  have  alluded.  I  suppose 
that  it  could  continue  the  service  so  far  as 
might  be  necessary  to  permit  the  train  to  be 
operated  to  a  point,  having  due  regard  to  all 
the  circumstances  and  surrounding  facts, 
where  the  train  crew  could  be  relieved  or  al- 


lowed to  take  the  rest  required  by  the  stat- 
ute; but  I  do  not  understand  that  it  may  per- 
mit or  require  an  employee  to  continue  to  the 
end  of  his  rim,  although  but  for  some  delay 
due  to  a  matter  referred  to  in  the  proviso  or 
covered  by  the  proviso  in  the  statute,  he 
would  have  been  able  to  complete  the  run 
within  the  time  specified.  Now,  I  know  this 
statute  is  susceptible  of  different  construc- 
tions, and  that  in  some  instances  it  has  been 
held  that  where  the  delay  is  due  to  one  of 
the  causes  specified  in  the  exception  that  it  in 
effect  suspends  the  operation  of  the  statute 
as  to  that  particular  run,  and  that  the  car- 
rier may  permit  the  employee  to  continue  to 
the  end  of  his  run.  But  I  do  not  concur  in 
that  view  of  the  statute,  and  I  feel  con- 
strained to  follow  what  I  understand  to  be 
the  decision  of  the  court  of  appeals  of  this 
circuit  and  to  hold  that  the  defendant  in  this 
case  has  not  shown  a  legal  exciue  for  the 
admitted  excess  service." 

2.  Absence  of  Knowledob  ob  Iittent. 

It  is  not  necessary  in  order  to  sustain  a 
conviction  under  the  act  that  the  carrier 
should  have  actual  knowledge  of  the  excessive 
service  of  the  employee.  The  duties  imposed 
by  the  act  are  absolute  and  section  three  of 
the  act  specifically  provides  that  "in  all  prose- 
cutions under  this  act  the  common  carrier 
shall  be  deemed  to  have  had  knowledge  of  all 
acts  of  all  its  officers  and  agents."  Oregon- 
Washington  R.  etc.  Co.  V.  U.  S.  223  Fed.  596, 
139  C.  C.  A.  142,  affirming  213  Fed.  688; 
U.  S.  V.  Oregon  Short  Line  R.  Co.  228  Fed. 
561,  affirmed  in  234  Fed.  584,  148  C.  C.  A. 
350.  In  the  case  last  cited  it  was  said :  "As 
to  each  of  the  first  four  counts  the  defendant 
admits  that  its  employee,  A.  R.  Weston,  a 
telegraph  operator  in  its  station  at  Shelley, 
Idaho,  remained  on  duty  nine  hours  in  the 
twenty-four  as  operator,  and  thereafter  three 
additional  hours  performing  clerical  work. 
It  also  concedes  that  the  fact  that  the  over- 
time was  given  to  clerical  work  is  not  con- 
trolling, but  it  further  alleges  that  this  ex- 
tra service  was  in  violation  of  the  defendant's 
general  rules,  and  was  without  the  knowledge 
of  any  of  its  officers  or  agents  other  than 
Weston  himself;  and  this  want  of  actual 
knowledge  is  the  defense,  and  the  only  de- 
fense, relied  upon.  A  carrier  is  liable  if,  in 
the  language  of  the  act,  it  'requires  or  per- 
mits' an  employee  to  remain  on  duty  more 
than  nine  hours;  and  under  section  3  it  is 
'deemed  to  have  had  knowledge  of  all  acts  of 
all  its  officers  and  agents.'  The  precise  point 
urged  by  the  defendant  is  that,  not  having 
actual  knowledge  that  Weston  was  working 
overtime,  it  cannot  be  held  to  have  'permitted' 
the  unlawful  act,  for  the  term  'permit*  neces- 
sarily implies  both  knowledge  and  consent. 
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.  .  The  difficulty  with  the  argument  is 
that  if  it  is  given  place,  section  3  of  the  act 
is  rendered  wholly  ineffective,  for  if  the 
knowledge  thus  imputed  cannot,  when  con- 
sidered in  connection  with  inaction  on  the 
part  of  the  carrier,  be  made  the  basis  for  an 
inference  of  permission  or  consent,  it  can 
serve  no  useful  purpose  at  all.  If  not  only 
knowledge,  but  permission  in  fact,  must  be 
proved,  and  if,  as  contended,  permission  in 
fact  cannot  be  predicated  upon  the  imputed 
knowledge,  it  necessarily  follows  that  actual 
knowledge  must  always  be  affirmatively  es- 
tablished as  any  other  material  fact.  In  the 
argument  the  knowledge  referred  to  in  sec- 
tion 3  was  assumed  to  be  constructive  only, 
but  it  is  to  be  noted  that  it  is  not  so  desig- 
nated in  the  act.  The  declaration  is  that  the 
carrier  shall  be  'deemed  to  have  had  knowl- 
edge'— not  constructive  knowledge.  A  cor- 
poration can,  of  course,  acquire  knowledge 
only  through  its  officers  and  agents.  Under 
the  rules  of  general  law  it  is  chargeable  with 
the  knowledge,  not  of  all  of  its  officers  and 
agents,  but  of  only  certain  classes  thereof. 
But,  within  the  scope  of  the  rule,  actual  no- 
tice to  the  officer  or  agent  is  deemed  to  be 
actual  notice  to  the  corporation.  It  is 
thought  that  the  statute  here  simply  operates 
to  enlarge  the  application  of  the  general  rule 
beyond  those  certain  classes  to  which  it  is 
now  confined  by  extending  it  to  all  officers 
and  agents,  and  therefore  the  knowledge 
which  comes  to  the  corporation  through  an 
inferior  agent  is  of  the  same  quality  as  that 
which  comes  through  one  having  general  au- 
thority; in  both  cases  the  notice  is  deemed 
to  be  actual  and  not  merely  constructive.  I 
am  unable  to  yield  to  the  suggestion  that  the 
only  effect  of  section  3  is  to  cast  upon  the 
carrier  the  burden  of  showing  that  it  was 
without  knowledge.  The  language  is  inapt 
to  express  such  a -purpose.  The  declaration  is 
absolute  and  unqualified:  'In  all  prosecu- 
tions .  .  .  the  common  carrier  shall  be 
deemed  to  have  had  knowledge,'  etc.  The 
statute  identifies  the  carrier  with  all  of  its 
agents,  inferior  as  well  as  superior,  and  to  it 
is  imputed  the  knowledge  of  any  one  of  them. 
It  once  appearing  that  some  officer  or  agent 
had  knowledge,  it  becomes  quite  immaterial 
to  show  that  other  officers  or  agents  were 
without  such  knowledge.  It  is  doubtless  true 
that*  so  interpreted,  the  act  is  rigorous,  and 
may  now  and  then  operate  harshly  upon  the 
carrier ;  but,  upon  the  other  hand,  it  is  appar- 
ent that  under  the  view  urged  by  the  defend- 
ant it  would  be  a  much  less  efficient  means 
for  accomplishing  the  manifest  purpose  for 
which  it  was  designed." 

In  Oregon -Washington  R.  etc.  Co.  v.  U.  S. 
223  Fed.  696,  139  C.  C.  A-  142,  affirming  213 
Fed.  688,  it  appeared  that  the  railroad  com- 
pany found  it  necessary  to  discharge  one  of 


three  operators  at  one  of  its  stations  aad» 
failing  to  secure  a  new  one  to  take  his  plaos^ 
instructed  the  remaining  two  to  work  'only 
nine  hours  each  in  the  twenty-four.  This  it 
was  insisted  excused  the  company  from  lia^ 
bility  for  the  excessive  hours  put  in  by  one 
of  the  remaining  operators.  In  answer  to  this 
contention  the  court  said:  "But  this  stipu- 
lation is  qualified  by  the  admitted  fact  that 
one  of  the  telegraph  operators  at  the  station 
where  Longabaugh  was  employed  was  dis- 
charged, leaving  only  two  telegraph  operators 
at  the  station  for  the  performance  of  the 
duties  of  moving  the  trains.  The  railroad 
company  undertook  to  secure  some  one  to 
supply  the  plaee  of  the  discharged  operator 
and  failed,  and  then  proceeded  to  arrange  the 
hours  of  those  on  duty  to  cover  the  service 
of  the  discharged  employee,  and  in  doing  so 
assigned  Lonabaugh  to  three  hours'  service 
as  station  agent  and  six  hours  as  telegraf^ 
operator.  In  other  words,  the  railroad  com- 
pany abandoned  the  effort,  for  the  time  being 
at  least,  to  provide  the  full  force  of  em- 
ployees required  at  the  station,  leaving  the 
station  short-handed  in  the  service  of  both 
station  agent  and  telegraph  operator,  and 
Longabaugh  found  himself  compelled  to  serve 
twelve  hours  as  station  agent,  instead  of  three 
as  directed,  or  close  that  office  for  the  greater 
part  of  the  day.  In  this  situation  we  do  not 
think  it  is  a  very  harsh  application  of  the 
letter  of  the  statute  to  hold  that  the  railroad 
company  had  knowledge  of  all  of  the  acts 
of  all  its  officers  and  agents  with  respect  to 
the  excessiye  employment  of  Longabaugh. 
It  seems  to  us  that  upon  the  admitted  facts 
the  railroad  company  was  charged  with  actual 
notice  of  Longabaugh's  excessive  service,  not- 
withstanding the  stipulation." 

In  Minneapolis,  etc.  R.  Go.  ▼.  U.  S.  240 
Fed.  315,  163  C.  C.  A.  241,  it  was  held  that 
where  an  engineer  and  a  fireman  failed  to 
place  their  engine  in  the  roundhouse  prompt- 
ly after  reaching  the  end  of  their  trip,  but  in- 
stead loitered  around  until  the  sixteen-hour 
period  had  more  than  elapsed,  the  carrier  was 
liable  for  the  excess  period  of  service  under 
the  provision  of  the  act  charging  the  carrier 
with  knowledge  of  the  acts  of  its  officers  and 
agents. 

8.  CAStTALTT. 

Construing  the  term  "casualty^  as  used  in 
the  third  section  of  the  act  excusing  a  carrier 
from  liability  for  excess  hours  of  service  of 
its  employees  in  case  of  a  ''casualty"  it  hsft 
been  held  that  a  derailment  was  not  an  acci- 
dent incident  to  railroading  for  which  a  carrier 
would  not  be  excused,  but  was  comprehended 
within  the  meaning  of  the  term  "casualty." 
Denver,  etc.  R.  Co.  v.  U.  8.  233  Fed.  62,  147 
C.  C.  A.  132,  wherein  it  was  said :    "That  it  an 
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«vent  which  is  not  to  be  anticipa^  in  good 
railroading.  A  history  of  the  statute  will 
ahow  that  accidents  which  are  of  a  character 
to  seriously  interrupt  traffic,  and  suspend  for 
«  considerable  time  the  operation  of  trains, 
come  within  the  proviso.  As  the  statute  was 
originally  drafted,  it  simply  provided  that 
the  carrier  should  not  require  or  permit  any 
employee  to  remain  on  duty  more  than  sixteen 
consecutive  hours,  'except  when  by  casualty 
occurring  after  such  employee  has  started  on 
his  trip,  or  by  unknown  casualty  occurring 
after  such  employee  has  started  on  his  trip, 
he  is  prevented  from  reaching  his  terminal.' 
The  report  of  the  committee  having  the  bill 
in  charge,  and  the  debate  in  the  Senate,  dis- 
•ciose  that  the  statute  was  drafted  by  coun* 
ael  representing  the  brotherhoods  of  railroad 
trainmen,  and  it  was  thought  by  them  that 
the  word  'casualty'  alone  expressed  precisely 
the  meaning  intended;  that  is,  an  unforeseen 
accident.  Certain  senators  pointed  out  that 
the  term  'casualty'  was  not  a  legal  term,  and 
they  were  not  sure  that  it  would  embrace 
unavoidable  accidents  and  acts  of  God.  While 
the  bill  was  pending  in  the  Senate  these  words 
were  added,  not  for  the  purpose  of  reducing 
the  meaning  of  the  term  'casualty,'  but  to 
make  certain  that  the  carrier  would  have 
th^  protection  of  acts  of  God  and  unavoidable 
accidents.  At  that  time  the  statute  did  not 
contain  the  clause  in  regard  to  telegraph 
operators.  When  that  was  added  by  the  house 
committee,  the  exception  could  not  be  con- 
veniently embodied  in  section  2,  and  for  that 
reason  was  carried  forward  and  attached  as 
a  proviso  to  section  3.  We  do  not  think  it 
was  the  intent  of  Congress  in  case  of  such 
serious  matters  as  derailments  and  collisions 
to  take  from  the  company  the  protection  of 
the  proviso  even  if  such  events  were  caiised 
by  the  negligence  of  the  company  or  its 
employees.  On  the  other  hand,  it  was  the 
intent  of  the  statute  in  case  of  such  an  event 
to  leave  the  company  free  to  deal  with  the 
situation  and  to  retain  employees  in  the 
service  if  that  result  could  not  be  avoided 
by  the  exercise  of  reasonable  diligence  after 
the  occurrence  of  the  accident.  As  was  point- 
ed out  by  this  court  in  U.  S.  v.  Missouri  Pac. 
R.  Co.  213  Fed.  169,  130  0.  0.  A.  5,  in  case 
of  such  an  accident  the  first  duty  of  the  com- 
pany is  to  protect  the  traveling  public  and 
other  employees,  and  if  keeping  emploi^ees  on 
duty  overtime  is  necessary  in  order  to  meet 
the  situation  the  carrier  is  permitted  to  do  so 
under  the  proviso.  In  the  presence  of*  such 
an  event  the  law  does  not  look  to  the  question 
how  it  was  brought  about ;  on  the  other  hand, 
it  is  chiefly  concerned  with  the  protection  of 
those  whose  lives  may  be  imperiled.  The 
penalties  prescribed  in  the  statute  are  not 
a  punishment  for  negligence,  but  for  keeping 
men   on   doty   ioi    excessive   periods.     The 


statute  clearly  lecognizes  that  there  may  be 
emergencies  justifying  such  longer  period  of 
service.  Not  to  permit  it  would  imperil  the 
traveling  public  and  other  employees  of  the 
carrier.  ^The  usual  causes  incidental  to  oper^ 
ation'  do  not  come  within  this  class,  for  the 
reason  that  they  can  usually  be  anticipated, 
or  their  consequences  avoided,  by  the  exer- 
cise of  diligence  after  they  occur." 

The  insubordination  of  an  engine  watch- 
man in  refusing  to  look  after  an  engine  there- 
by necessitating  detailing  the  fireman  to  keep 
the  watch  iiaf^  been  held  to  be  a  casualty 
within  the  meaning  of  the  act.  Denver,  etc. 
R.  Co  V.  U.  S.  233  Fed.  62,  147  C.  C.  A. 
K<2,  wherein  it  was  said:  "We  think  the 
trial  court  properly  held  that  the  unforeseen 
insubordination  of  this  employee  was  a  casu- 
alty within  the  meaning  of  the  statute.  In 
U.  S.  V.  Denver,  etc.  R.  Co.  220  Fed.  293,  136 
C.  C.  A.  276,  we  held  that  insubordination 
of  an  employee  may  constitute  an  'emergency,' 
within  the  meaning  of  section  2  of  the  statute, 
justifying  .the  retention  of  a  telegraph  oper- 
ator overtime.  No  sound  reason  can  be  given 
why  similar  insubordination  does  not  con- 
stitute a  'casualty,'  within  the  proviso  of 
section  3." 

4.  Act  of  God  ob  Unavoidablb  Aocidbnt. 

The  terms  '*act  of  God,"  "unavoidable  acci- 
dent," and  "casualty"  as  used  in  the  proviso, 
exempting  a  carrier  from  liability  on  the 
happening  of  any  of  the  three,  were  defined 
and  distinguished  in  U.  S.  v.  Pennsylvania 
Co.  239  Fed.  761,  as  follows :  "The  act  itself 
provides  that  it  shall  not  apply  in  certain 
eases,  as  appears  by  the  proviso  hereinabove 
mentioned.  The  exceptions  found  in  that 
proviso  are  four:  First,  casualty;  second, 
unavoidable  accident;  third,  act  of  God;  and, 
fourth,  'Where  the  delay  was  the  result  of  a 
cause  not  known  to  the  carrier  ...  at 
the  time  said  employee  left  a  terminal  and 
which  could  not  have  been  foreseen.'  These 
four  exceptions  may  be  more  easily  illustrated 
than  defined.  First,  a  large  fire  and  fallen 
buildings  in  a  city  along  the  right  of  way 
of  the  railroad  may  illustrate  what  is  meant 
by  casualty;  second,  a  derailment  of  a  train 
caused  by  the  breaking  of  an  axle  having  a 
concealed  defect  not  discoverable  by  inspec- 
tion may  illustrate  unavoidable  accident; 
third,  the  washing  away  of  bridges  by  a  great 
fiood  may  illustrate  an  act  of  God;  and, 
fourth,  a  diminuticm  of  power  by  reason  of 
engine  trouble  not  ordinarily  expected  and  not 
discovered  upon  previous  inspection  may  il- 
lustrate a  cause  of  delay  not  known  to  the 
carrier  at  the. time  the  employee  left  a  ter- 
minal and  which  could  not  have  been  fore- 
seen. It  should  not  be  assumed  that  any  of 
the  terms  used  by  Congress  in  the  proviso  are 
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synonymous.  All  words  of  an  act  have  a 
proper  place  and  meaning  therein,  unless  the 
contrary  plainly  appears.  In  the  proviso 
under  consideration,  'casualty'  means  a  for- 
tuitous happening  caused  by  some  human 
agency  which  the  carrier  cannot  control; 
'unavoidable  accident'  means  a  fortuitous 
happening  caused  by  some  human  agency  over 
which  the  carrier  may  have  some  control,  yet 
which  could  not  have  been  prevented  by  the 
exercise  of  due  care;  'act  of  God'  is  an  acci- 
dent which  could  not  have  been  occasioned  by 
human  agency,  but  proceeds  from  physical 
causes  alone.  Because  the  first  three  excep* 
tions  were  not  broad  enough  to  cover  all  the 
cases  which  Congress  desired  to  except  from 
the  operation  of  the  act,  they  added  the 
fourth  exception  to  cover  all  other  cases: 
'Where  delay  was  a  result  of  a  cause  not 
known  to  the  carrier  ...  at  the  time  said 
employee  left  a  terminal  and  which  could 
not  have  been  foreseen.'  A  grammatical 
analysis  of  that  exception  shows  that  it  is 
not  the  'delay,'  but  'a  cause  .  .  .  which 
could  not  have  been  foreseen.'.  This  inter- 
pretation is  necessary  to  give  the  word  *which* 
proper  meaning.  All  of  the  three  preceding 
exceptions  do  not  embrace  all  causes  of  delay 
'which  could  not  have  been  foreseen.'  But, 
by  adding  the  last  exception,  all  were  intend- 
ed to  be  embraced.  To  foresee  a  cause,  one 
could  or  should  know  the  event  before  it  hap- 
pens. That  delay  must  follow  the  cause  in 
every  one  of  the  cases  excepted  by  the  act 
must  have  been  known  to  Congress,  yet  pun- 
ishment for  excessive  delay  following  the 
cause  thereof  was  not  provided.  We  are  not 
unmindful  of  the  tendency  of  some  of  the 
courts  to  make  the  fourth  exception  em- 
brace the  other  three;  that  is  to  say,  that 
although  there  may  be  a  casualty,  an  unavoid- 
able accident,  or  an  act  of  God  which  inter- 
rupts the  transportation  of  commerce  at  one 
point  only  upon  the  railroad,  yet,  if  it  be 
known  to  the  carrier,  all  transportation 
should  be  suspended  between  terminals  and 
the  point  where  such  interruption  occurred, 
unless  the  carrier,  its  officers,  or  agents  as- 
sume the  risk  of  liability  for  excess  service. 
We  do  not  believe  that  such  was  the  inten- 
tion of  Congress.  The  words  of  the  proviso 
do  not  plainly  express  such  intention.  If 
thus  intended.  Congress  would  have  expressed 
such  meaning  in  no  uncertain  terms,  because 
the  effect  would  be  to  impair  the  duty  and 
obligation  of  the  railroad  company  to  con- 
tinue its  service  for  the  benefit  of  those  peo- 
ple living  between  the  terminals  and  the 
point  where  the  passage  of  trains  has  been 
prevented.  Indeed,  the  very  terms  of  the  pro- 
viso indicate  that  commerce  ^as  not  to  be 
stopped,  and  that  there  might  be  excessive 
hours  of  service.  It  in  not  unlikely  that  Con- 
gress had  in  mind  conditions  such  as  existed 


by  reason  of  the  Johnstown  flood  in  this 
district,  where  operations  over  the  main  line 
of  the  Pennsylvania  Railroad  were  suspended 
for  days,  due  to  the  washing  out  of  bridges. 
If  such  a  flood  should  again  occur,  it  could 
not  be  imagined  that  a  train  dispatcher 
would  be  subject  to  the  penalties  of  tiiis  act 
if,  after  having  knowledge  of  the  flood,  he 
would  send  out  a  train  for  Johnstown  and 
intermediate  places,  where  the  crew  of  said 
train  were  required  to  be  on  duty  longer  than 
sixteen  hours." 

6.  Cause  not  Known  qb  Fobebech. 

By  the  terms  of  the  proviso  contained  in 
the  third  section  of  the  act  the  carrier  is 
excused  where  the  ''delay  was  the  result  of  a 
cause  not  known  to  the  carrier  or  its  officer 
or  agent  in  charge  of  such  employee  at  the 
time  said  employee  left  a  terminal,  and  which 
could  not  have  been  foreseen."  Applying 
this  exception  it  has  been  held  that  although 
a  carrier  may  be  excused,  because  of  a  de- 
railment, for  keeping  the  crew  of  the  de- 
railed train  on  duty  longer  than  ordinarily 
permitted  by  the  statute,  derailment  will  not 
relieve  the  carrier  from  liability  for  the  ex- 
cessive hours  of  service  of  the  crew  of  a 
train  dispatched  from  a  terminal  after  knowl- 
edge of  the  derailment  and  delayed  thereby 
so  that  the  period  of  service  of  its  crew  was 
more  than  that  allowed  by  the  statute.  Den- 
ver, etc.  R.  Co.  V.  U.  8.  233  Fed.  62,  147 
C.  O.  A.  132.  But  see  U.  8.  v.  Pennsylvanis 
Co.  239  Fed.  761,  wherein  it  was  held  that 
the  act  did  not  apply  in  the  case  of  a  derail- 
ment although  the  dispatcher  permitted  an- 
other train  to  leave  after  knowledge  of  the 
derailment,  but  on  information  received  from 
the  conductor  that  the  track  would  be  cleared 
within  an  hour. 

In  U.  8.  Y.  Missouri,  etc  H.  Co.  241  Fed. 
302,  wherein  it  appeared  that  the  derailment 
did  not  occur  until  after  the  train  following 
had  left  the  terminal  the  railroad  was  held 
to  be  excusable  for  the  excess  hours  of  service 
required  of  the  crew  while  waiting  for  the 
track  to  be  cleared. 

Where  it  appeared  that  the  breaking  in  two 
of  a  train  was  caused  by  worn  couplers,  which 
condition* could  have  been  discovered  bv  the 
carrier  by  the  use  of  the  proper  apparatus 
which  was  possessed  by  the  carrier,  it  was 
held  that  the  carrier  could  not  be  excused 
for  the  excess  service  because  of  the  accident. 
Atchfson,  etc.  R.  Co.  v.  U.  8.  248  Fed.  114, 
166  C.  C.  A.  644.  And  in  U.  S.  v.  Southern 
Pac.  R.  Co.  245  Fed.  722,  in  answer  to  the 
contention  that  the  delay  was  caused  by  the 
condition  of  the  track  resulting  from  an  un- 
usually heavy  rainfall  a  few  days  previously, 
the  court  said:  'It  is  not  shown,  indeed, 
that  any  delay  ol  the  train  in  question  was 
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caused  by  the  condition  of  the  track.  It  is 
clear  that  the  delay,  if  -there  was  a  delay,  was 
not  caused  by  a  'casualty,^  or  an  'unavoid- 
able accident,'  or  by  an  'act  of  God.'  I^e 
heavy  rainfall,  which  is  presented  as  an  act 
of  Grod,  had  occurred  several  days  before,  and 
the  condition  of  the  track,  the  roadbed,  and 
the  bridges  was  well  known  on  February  27th. 
The  only  change  then  to  be  expected  was  a 
daily  improvement  of  the  conditions.  It  was 
well  known  on  that  day  that  trains  which 
traveled  between  Indio  and  Los  Angeles  might 
be  subject  to  delay  on  account  of  the  condi- 
tion of  the  track  and  the  congestion  of  travel. 
If  there  was  a  delay,  therefore,  it  was  not 
'the  result  of  a  cause  not  known  to  the  car- 
rier or  its  officer  or  agent  in  charge'  at  the 
time  when  the  train  'left  a  terminal.'  The 
causes  of  probable  delay  were  known.  It 
was  only  the  duration  of  the  delay  that  was 
unknown.  The  delay  in  such  a  case  is  similar 
to  that  which  occurs  from  a  hot  box,  an  ex- 
traordinary head  wind,  or  an  unusually  heavy 
movement  of  freight,  in  all  which  cases  the 
delav  results  from  a  cause  which  is  known, 
or  elrould  be  known,  to  the  carrier  at  the 
time  when  the  train  leaves  the  terminal." 

0.  Emebqenct. 

The  word  "emergency"  as  used  in  the  sec- 
ond section  of  the  act  relating  to  telegraph 
operators,  relieving  the  carrier  from  liability 
for  excessive  hours  of  service  in  "a  case  of 
emergency,"  was  used  by  Congress  in  the  sense 
and  with  that  meaning  given  it  in  general 
use,  keeping  in  view  the  general  scope  of  the 
statute.  U.  S.  v.  Atlantic  Coast  Line  Co. 
224  Fed.  160,  wherein  the  court  said:  "We 
find  that  the  English  word  'emergency*  is 
derived  from  the  Latin  'emergo,'  or  'to  arise 
out  of,'  as  'something  which  arises  suddenly 
out  of  the  currents  of  events.'  Brewer,  416. 
Its  synonym  is  'exigency.'  Crabb.  It  does  not 
appear  to  be  synonymous  with  'accident'  or 
'casualty.'  It  manifestly  is  not  so  with  'act 
of  God.'  It  is  a  condition  which  mav  arise 
oiit  of  either."  In  that  case  it  appeared  that 
one  of  three  telegraph  operators  employed  at 
a  day  and  night  station  was  subpoenaed  as 
a  witness  and  was  detained  in  court  beyond 
the  time,  4  P.M.,  when  he  was  to  go  on  duty, 
and  when  he  reported  three  hours  late  he 
asked  for  leave  on  account  of  sickness.  That 
the  operator  immediately  preceding  him  was 
allowed  to  continue  on  duty  from  8  a.m.  until 
12  midnight  when  the  third  operator  went  on 
duty  and  continued  so  until  8  a.m.  It  was 
insisted  by  the  carrier  that  the  circumstances 
presented  a  case  of  emergency  and  that  it 
was  therefore  excused  from  liability  for  per- 
mitting the  two  operators  to  work  more  than 
the  nine  hours  allowed  by  the  statute.  As 
to  the  first  operator  the  court  held  that  an 


emergency  did  exist  and  the  carrier  was 
excused,  it  appearing  that  there  was  no  way 
in  which  a  relief  operator  could  have  been 
secured  before  12  midnight.  But  as  to  the 
Si^cond  operator  it  was  held  that  the  carrier 
could  not  escape  liability  on  the  ground  of 
an  emergency,  as  it  appeared  that  the  car- 
rier had  a  train  arriving  shortly  before  mid- 
night from  a  point  on  its  line  where  a  reltef 
operator  could  have  been  obtained  and  that 
no  effort  had  been  made  to  secure  such  addi- 
tional help. 

A  train  delayed  from  reaching  the  station 
of  an  operator  because  of  a  wreck  which  it 
could  not  pass  until  the  track  had  been 
cleared  of  wreckage,  has  been  held  to  be 
caused  by  an  emergency  within  the  meaning 
of  the  act.  U.  S.  v.  Missouri  Pac.  R.  Co.  244 
Fed.  38,  156  C.  C.  A.  466,  affirming  235  Fed. 
944. 

Similarly  telegraph  operators  engaged  at  a 
wreck  who  served  more  than  the  time  stipu- 
lated by  the  statute  have  been  held  to  have 
been  working  in  the  case  of  an  emergency. 
U.  S.  V.  Baltimore,  etc.  R.  Co.  226  Fed.  220, 
wherein  it  was  said:  "The  act  itself  in  terms 
applies  to  hours  of  service  in  all  towers, 
offices,  places,  and  stations  operated  by  day 
or  night,  and  the  third  section  of  the  act 
expressly  excludes  from  its  provisions  the 
crews  of  wrecking  or  relief  trains.  The  lan- 
guage 'towers,  offices,  places  and  stations,'  in 
the  sense  in  which  it-  is  used  in  the  act,  refers 
to  telegraph  offices  generally,  as  distinguished 
from  emergency  work  of  the  character  re- 
quired of  an  employee  in  attendance  at  a 
wreck  out  on  the  line  of  the  road.  Tlie  reason 
that  actuated  Congress  in  excluding  the 
crews  of  wrecking  and  relief  trains,  from  the 
operation  of  the  act,  is  too  manifest  to  need 
special  comment,  and  for  like  reason  the  pro- 
vision of  section  2  does  not  apply  to  telegraph 
operators  engaged  in  wrecking  or  relief  serv- 
ice, whether  they  may  be  considered  tech- 
nically members  of  the  crews  of  the  wrecking 
or  relief  trains.  They  may  not,  in  a  sense, 
be  termed  one  of  the  crew  of  a  wrecking  or 
relief  train,  but  they  are  employees  engaged 
in  and  about  service  in  connection  with  the 
wreck,  quite  as  important  as  that  of  any 
member  of  the  crew  proper,  and  whose  work 
is  of  an  emergency  character,  and  necessarily 
of  uncertain  duration.  To  extend  the  act 
to  one  so  employed  would  be  contrary  to  the 
provisions  and  spirit  of  the  act,  and  entirely 
inconsistent  with  its  manifest  purpose  and 
intent." 

But  the  ordinary  accidents  incidental  to 
the  operation  of  a  railroad  do  not  constitute 
such  an  emergency  within  the  meaning  of  the 
second  section  of  the  act  as  will  relieve  the 
carrier  from  liability  for  requiring  an  oper- 
ator or  dispatcher  to  serve  more  than  the 
time  prescribed  by  the  act.    In  U.  S,  v.  Mis- 
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4oiiri  Pac.  R.  Go.  244  Fed.  38,  156  0.  G.  A. 
466,  affirming  235  Fed.  944,  the  court  dis- 
tinguished the  term  "emergency"  as  used  in 
the  second  section  of  the  act  relative  to  oper- 
a.tor8,  train  dispatchers,  etc.,  from  "casualty 
or  unavoidable  accident"  and  defined  the  term 
""emergency'*  as  follows:  "The  defendant's 
counsel  points  out  that  the  conditions  which 
constitute  an  emergency  within  the  meaning 
of  the  act  are  necessarily  of  far  less  import 
and  seriousness  to  the  railroad  than  'any 
case  of  casualty  or  unavoidable  accident' 
named  in  the  third  section  of  the  act,  which 
latter  would  entirely  exempt  defendant  from 
the  act  and  relieve  it  from  the  penalty.  And 
thus  proceeding  with  the  two  provisos  in 
liand,  one  emergency  and  the  other  cafiualt^ 
or  unavoidable  accident,  and  matching  one 
against  the  other,  coupled  with  the  definitions 
that  he  chooses  to  apply,  he  easily  reaches  the 
•conclusion  that  it  does  not  require  much  to 
constitute  an  emergency.  The  comparison .  is 
apt  and  logical.  The  two  conditions  are 
separate  and  in  practice  are  intended  to  be 
kept  sharply  distinct.  They  cannot  be  made 
to  overlap.  Still  they  are  not  necessarily  so 
"wide  apart.  The  words  of  exemption  quoted 
above  from  the  third  Bection  are  coupled  with 
the  superhuman,  and  perforce  imply  unex- 
pected and  unforeseen  disaster.  There  is 
obviously  a  wide  field  between  such  extraor- 
•dinary  events  which  wholly  relieve  from  the 
Tule  of  law,  and  mischances  and  mishaps  of  a 
comparatively  trivial  nature  which  constantly 
arise  and  are  dealt  with  in  every  line  of 
action.  I  conceive  the  field  to  be  one  in  which 
the  emergencies  provided  for  in  the  act  may 
occur — such  as  the  unanticipated  loss  of  a 
train  dispatcher  ...  or  the  necessary  and 
-unexpected  movement  of  a  train  carrying 
troops  or  large  bodies  of  laborers  pressingly 
-needed.  Other  conditions  of  equal  or  similar 
import  might  be  studied  out.  Many  will  in 
time  come  to  pass.  With  the  context  and 
purpose  of  the  act  in  mind,  it  is  unreasonable 
to  believe  that  the  ordinary  and  everyday  ups 
and  downs  of  railroad  operation  should  be 
•considered  emergencies.  Such  a  conclusion 
would  bring  within  its  scope  a  vast  multitude 
of  unexpected  and  unanticipated  minor  pre* 
^icaments  and  contingencies  constantly  aris- 
ing. The  term  emergency  as  here  used  is  of 
greater  moment  than  this,  though  of  less  sig- 
nificance than  the  terms  used  in  the  third 
section.  The  same  word  may  be  applied  with 
appropriateness  in  innumerable  instances  in 
a  variety  of  different  bearings  and  relations. 
So  we  cannot  stop  with  its  abstract  meaning. 
Tlie  context  determines  its  particular  signif- 
icance. A  definition  that  would  override  and 
defeat  the  plain  purpose  of  the  act  must  be 
rejected."  Applying  the  rule  as  stated  the 
court  in  this  case  held  that  the  following 
pleas   constituted   no   defense  to   an  action 


under  the  statute:  Retention  on  duty  in  order 
to  avoid  delay  of  stock  cars  which  the  opera- 
tor had  neglected  to  send  out  on  an  earlier 
train;  excess  hours  in  order  to  care  for  and 
hurry  the  handling  of  a  siik  train,  the  time 
of  arrival  of  which  at  a  connecting  point  had 
been  erroneously  reported,  it  being  alleged 
that  because  of  the  unusual  value  and  sus* 
oeptibility  to  theft  it  could  not  be  left  stand- 
ing on  sidings;  the  fact  that  a  train  carry- 
ing mail  was  delayed  in  reaching  the  station 
at  which  the  operator  was  held  overtime  in 
order  to  handle  the  mail  and  care  for  the 
passengers;  the  fact  that  a  train  pulled  loose 
from  the  tender  a  drawbar  which  delayed  it 
in  reaching  the  station  where  the  operator 
was  engaged;  delay  of  a  train  on  account  of 
a  broken  packing  ring  in  one  of  the  cylinders 
of  the  engine;  the  delay  of  a  train  caused  by 
the  failure  of  an  air  pump  on  the  engine;  de- 
lay caused  by  the  neglect  of  another  employee 
to  order  the  coal  chutes  filled;  delay  caused 
by  the  loss  of  a  relief  valve  of  the  super- 
heater on  the  engine  and  also  heavy  winds, 
snow,  cold  weather  and  a  badly  clinkered  fire; 
delay  caused  by  bad  working  of  steam  heating 
connections,  necessitating  the  throwing  out  of 
the  connections,  coupled  with  adverse 
weather  conditions  and  time  lost  in  meeting 
another  delayed  train. 

Similarly  where  a  telegraph  operator  at  a 
day  and  night  office  was  kept  more  than  nint 
hours  in  order  that  he  might  handle  the  mail 
expected  on  a  delayed  train  it  was  held  that 
the  carrier  was  liable  for  the  exoeas  service. 
Atchison,  etc.  R.  Go.  y»  U.  S.  243  Fed.  114, 
155  G.  G.  A.  644. 

It  has  been  held  that  a  break  in  a  pipe  lead- 
ing froin  a  pump  to  a  water  tank  was  not  an 
unavoidable  accident  within  the  meaning  of 
the  third  section  of  the  act,  but  rather,  was 
an  emergency  within  the  meaning  of  the  sec- 
ond section.  Baltimore,  etc.  R.  Go.  v.  U.  S. 
243  Fed.  163,  156  G.  G.  A.  19,  wherein  it  was 
said:  "Those  sections  of  the  hours  of  serv- 
ice act  which  are  here  involved  are  sections 
2  and  3.  ...  It  is  plain  that  Hoover  be- 
longed in  the  class  of  telegraph  operators, 
and  that  the  proviso  of  section  2,  considered 
by  itself,  was  an  absolute  prohibition  of  his 
employment  for  more  than  seventeen  consecu- 
tive hours;  but  it  is  claimed  that  the  proviso 
of  section  3  contemplates  certain  instances 
where  the  act  should  not  apply  at  all,  and  it 
is  said  that  what  happened  here  was  a  'cas- 
ualty or  unavoidable  accident,'  and  henee  that 
service  even  for  more  than  seventeen  hours  was 
not,  necessarily,  a  violation  of  the  law.  .  *  • 
It  rather  belonged,  and  distinctly  so,  in  the 
class  of  'emergencies.'  The  record  does  not  dis- 
close the  precise  nature  of  the  occurrence,  but 
the  pipe  leading  up  from  the  pump  through 
the  bottom  of  the  tank,  up  through  the  water 
and  discharging  near  the  top,  in  some  way 
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sprung  a  leak  or  broke  off  in  that  part  whicli 
was  submerged  in  the  water  in  the  tank,  with 
the  result  that  the  pipe  could  not  be  drained 
at  the  pump  without  also  draining  the  tank. 
No  one  knows  why  this  occurred.  It  appar- 
ently was  one  of  the  ordinary  defects  which 
continually  develop  in  the  operation  and  use 
oi  any  mechanical  apparatus.  It  cannot 
rightly  be  called  a  'casualty/  under  this  sec- 
tion,  and,  though  it  was  an  'accident/  no  one 
can  say  it  was  unavoidable.  If  this  precise 
occurrence  had  occurred  to  the  mind  of  the 
draftsman  of  the  act,  his  very  natural  infer- 
ence would  have  been  that  four  hours  of 
extra  time  was  enough  to  allow  for  such  a 
contingency." 

The  proviso  in  section  3  of  the  act 
excusing  the  carrier  from  liability  in  case  of 
a  casualty,  unavoidably,  accident  or  act  of 
God  is  also  applicable  to  telegraph  operators 
and  others  coming  within  the  provisions  of' 
section  2  limiting  the  excess  service  of 
operators,  etc.,  to  seventeen  hours  in  case  of 
emergency.  Baltimore,  etc.  R.  Co.  v.  U.  S. 
243  Fed.  153,  156  C.  C.  A.  19.  In  that  case 
it  was  said.  "If  is  urged  that  telegraphers 
and  those  of  similar  duties,  and  who  are  cov- 
ered by  the  proviso  of  section  2,  constitute  a 
class  by  themselves,  the  burdens  and  ex- 
emptions of  which  are  exhaustively  covered 
by  this  section  2  proviso,  and  which  class  is 
wholly  beyond  the  scope  of  the  proviso  of  sec- 
tion 3.  We  are  constrained  to  think  that  the 
proviso  of  section  3  may  apply  to  telegraph- 
ers as  well  as  to  other  employees.  The  inter- 
relation of  the  two  sections  compels  this  con- 
clusion. Section  2  is  the  only  section  which 
undertakes  to  say  what  acts  shall  be  pro- 
hibited, and  section  3,  as  an  independent  sec- 
tion, has  no  office  except  to  provide  for  the 
punishment  of  those  who  violate  section  2. 
In  its  opening  lines,  it  expressly  refers  to 
section  2,  and  there  is  no  penalty  for  the  em- 
ployment of  a  telegrapher  for  more  than  sev- 
enteen hours,  excepting  as  section  3  prescribes 
a  penalty.  So  it  cannot  be  thought  that,  be- 
cause the  proviso  is  found  within  the  limits 
of  section  3,  it  does  not  apply  to  section  2 
with  precisely  the  same  force  as  if  it  had 
been  appended  to  section  2.  Further,  the 
language  of  the  proviso  is  all-embracing.  It 
says  'that  the  provisions  of  this  act  shall  not 
apply  in  any  case  of  casualty.'  ...  To  hold 
that  in  spite  of  this  declaration  some  of  the 
'provisions  of  this  act*  nevertheless  did  apply 
in  case  of  casualty,  just  the  same  as  if  this 
proviso  did  not  exist,  it  seems  to  us  would 
be  to  ignore  the  plain  terms  of  the  law.  The 
'emergency*  provision  itself,  of  section  2,  is 
one  of  the  things  superseded  when  the  'cas- 
ualty' happens.  If  the  'emergency'  which  will 
permit  seventeen  hours'  service  under  section 
2,  and  the  'casualty  or  unavoidable  accident' 
required  to  invoke  the  proviso  of  section  3, 


were  the  same  thing,  there  would  Se*  I'^ason  to» 
say  that  the  latter  proviso  did  not  cover  tlie' 
cases  reached  by  the  former;  but  there  is  not^ 
only  a  presumption  of  a  difference  in  meaning^ 
from  the  fact  that  the  words  are  selected  and 
put  into  contrast,  but  they  inherently  imply 
distinction.  Congress  would  naturally  have^ 
foreseen  that,  in  the  course  of  railroad  service; 
there  would  be  a  great  number  of  unexpected 
conditions  which  would  require  the  service 
of  a  telegrapher  for  a  few  extra  hours,  and 
which  well  might  be  termed  emergencies,  but 
which  would  not  at  all  rise  to  the  scope  of  an 
act  of  God,  an  unavoidable  accident,  or  a 
casualty.  While  'casualty'  and  'unavoidable 
accident'  are  terms  broad  enough  to  cover 
many  rather  trifling  things,  yet  their  as- 
sociation in  this  section  and  their  contrast 
with  the  'emergency'  of  another  section  in- 
dicate that  they  were  not  used  in  any  sucht 
broad  sense,  but  only  with  reference  to  those* 
extremer  cases  which  justify  coupling  them 
up  with  'act  of  God.' " 

VI.  Reports  Required  hy  Interstate  Com" 
merce  Commission. 

The  authority  of  the  interstate  commerce 
commission  under  section  four  of  the  act  to 
require  reports  of  carriers  as  to  the  hours  of 
service  of  employees  is  unquestionable.  Ore- 
gon-Washington R.  etc.  Co.  V.  U.  S.  222  Fed. 
887,  138  C.  C.  A.  367.  However,  the  in- 
advertent omission  from  the  report  of  in- 
stances where  employees  of  the  carrier  were 
permitted  to  remain  on  duty  for  a  longer 
period  than  that  prescribed  by  the  Hours  of 
Service  Act  (Act  March  4,  1907,  c.  2939,  Fed. 
St.  Ann.  Supp.  1909  p.  581)  does  not  render 
the  carrier  liable  to  a  penalty.  U.  S.  v.  North- 
ern Pac.  R.  Co.  242  U.  S.  190,  37  S.  Ct.  22,. 
61  U.  S.  (L.  ed.)  240,  a-girming  213  Fed.  162,. 
129  C.  C.  A.  514,  L.R.A.1917A  1198;  Oregon- 
Washington  R.  etc.  Co.  V.  U.  S.  222  Fed.  887, 
138  C.  C.  A.  367.  In  the  case  first  cited  the 
court  said:  "Section  20  of  the  Act  to  Regu- 
late Commerce  of  February  4,  1887,  a» 
amended  June  18,  1910,  36  Stat.  556,  re- 
quires the  filing  of  elaborate  annual  reports 
by  carriers  and  also  the  filing  of  such  special 
reports  as  the  commission  may,  by  general 
or  special  order,  require.  On  the  twenty- 
eighth  day  of  June,  1911,  the  commission 
ordered  that  all  carriers  subject  to  the  pro- 
visions of  the  act  should  report  'under  oath*" 
within  thirty  days  after  the  end  of  each 
month  all  instances  of  employees  who  had 
been  on  duty  for  a  longer  time  than  that  re- 
quired by  the  act.  It  is  for  violation  of  this 
order,  which  has  the  effect  of  statute  law, 
that  this  suit  was  instituted,  it  being  ad- 
mitted by  the  government  that  the  failure  to 
mention  these  five  men  in  the  report  by  tho 
defendant,  filed  at  the  proper  time,  and  which 
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contained  a  report  of  many  men  kept  on  duty 
for  a  period  longer  than  the  time  allowed  by 
law,  was  due  to  the  fact  that  it  in  good  faith 
believed  that  , these  men  commenced  their 
time  of  service  at  10:35  instead  of  at  8:10 
o'clock,  and  that  therefore  they  were  not  on 
duty  more  than  tlie  sixteen  hours  prescribed 
by  the  statute.  The  defendant  in  error  con- 
tends that  judgment  is  asked  for  an  omission 
caused  by  an  honest  mistake  with  respect  to 
a  genuinely  doubtful  case  in  a  report  which 
was  properly  filed  and  this,  it  is  claimed,  is 
not  a  violation  of  the  law.  The  statute  is 
a  penal  one  and  should  be  applied  only  to 
cases  coming  plainly  within  its  terms.  Provi- 
dence Steam-Engine  Co.  v.  Hubbard,  101  U. 
S.  188  [25  U.  S.  (L.  ed.)  786].  While  the 
reports  filed  must  be  truthful  reports  (Yates 
V.  Jones  Nat.  Bank,  206  U.  S.  158  [27  S.  Ct. 
638,  61  U.  S.  (L.  ed.)  1002]),  yet,  since  they 
must  be  made  under  oath,  the  penalties  for 
perjury  would  seem  to  be  the  direct  and  suffi- 
cient sanction  relied  upon  by  the  law-making 
power  to  secure  their  correctness.  We  are 
confirmed  in  this  conclusion  by  the  fact  that 
the  annual  report  required  of  carriers  by  this 
same  §  20  of  the  act  calls  for  so  great  an 
amount  of  detailed  information  that  it  would 
be  difficult,  if  not  impossible,  for  anyone  to 
prepare  such  a  report  without  making  some 
unintentional  omission  or  mistake,  and  we 
cannot  bring  ourselves  to  think  that  Congress 
intended  to  punish  such  an  innocent  mistake 
or  omission  with  a  penalty  of  $100  a  day. 
There  are,  to  be  sure,  many  statutes  which 
punish  violations  of  their  requirements  re- 
gardless of  the  intent  of  the  persons  violating 
them,  but  innocent  mistakes,  made  in  re- 
porting facts,  where  the  circumstances  are 
such  that  candid-minded  men  may  well  differ 
in  their  conclusions  with  respect  to  them, 
should  not  be  punished  by  exacting  penalties, 
except  where  the  express  letter  of  the  statute 
so  requires,  and  we  conclude  that  the  section 
under  discussion  contains  no  such  require- 
ment. In  reports  in  which  a  mistake  is  much 
more  likely  to  prove  harmful  than  in  such 
a  report  as  we  have  here,  the  national  bank- 
ing laws  punish  mistakes  only  where  'know- 
ingly' made.  It  is  argued  that  if  good  faith 
will  excuse  an  omission  or  a  mistaken  state- 
ment in  this  report,  it  will  be  widely  taken 
advantage  of  as  a  cover  for  making  false  and 
fraudulent  statements  in  such  reports  in  the 
future.  Such  a  prospect  seems  quite  gound* 
less,  since  many,  if  not  most,  criminal  laws 
imposing  penalties  are  made  applicable  only 
in  cases  where  corrupt  intent  or  purpose  is 
established  to  the  satisfaction  of  a  court  or 
jury,  yet  such  requirement  has  not  been 
found  in  practice  to  be  an  encouragement  to 
wrongdoing.  The  fact  that  the  government 
sues  for  only  one  fifty-seventh  part  of  the 
forfeitures  which  had  accrued  under  the  con* 


etruction  of  the  rule  and  statute  contended 
for  by  it,  should  make  us  slow  to  attribute  to 
Congress  a  purpose  to  exact  what  is  thus  ad- 
mitted  to  be  a  punishment  greatly  dispro- 
portionate to  the  offense.  Statutes  should  be 
construed,  as  far  as  possible,  so  that  those 
subject  to  their  control  may,  by  reference  to 
their  terms,  ascertain  the  measure  of  their 
duty  and  obligation,  rather  than  that  such 
measure  should  be  dependent  upon  the  dis- 
cretion of  executive  officers,  to  the  end  that 
ours  may  continue  to  be  a  government  of 
written  laws  rather  than  one  of  official  grace." 

In  U.  S.  V.  Baltimore,  etc.  R.  Co.  220  Fed. 
220,  it  was  said:  '*The  purpose  of  the  [hours 
of  service]  act  .  .  .  was  to  limit  the  time 
of  service  of  employees,  and  at  the  same  time, 
in  cases  of  emergency,  to  give  some  latitude 
in  the  enforcing  of  the  act,  looking  to  the 
practical  working  of  the  same;  and  the  pur- 
pose, therefore,  was  to  place  some  limit  on 
the  time  in  which  additional  service  could  be 
rendered  in  case  of  emergency.  It  was  the 
plain  purpose  of  the  order  to  secure  informa- 
tion .respecting  these  very  matters ;  otherwise, 
without  just  reason  or  cause,  all  employees 
could  have  been  required  to  labor  three  addi- 
tional hours  for  three  davs  in  each  week,  and 
the  commission  would  not  be  advised  thereof. 
It  was  not  intended  that  this  additional  ser- 
vice should  be  required,  save  in  an  emergenej, 
and  it  was  certainly  not  within  the  spirit  of 
the  act  that  the  employees  should  be  the  sole 
judges  of  when  the  emergency  existed,  to  war- 
rant the  extra  service.  The  order  of  June  28, 
1911,  should  be  reasonably  construed,  having 
in  mind  the  purpose  for  which  it  was  in- 
tended, and  that  plainly  was  to  have  the  in- 
terstate commerce  commission  informed  of  the 
extent  of  the  extra  hours  required  of  em* 
ployees,  and  the  cause  or  necessity  therefor. 
The  failure  to  have  such  information  would 
necessarily  have  seriously  embarrassed  it  in 
the  administration  of  the  law,  and  largely 
tend  to  destroy  its  effective  operation." 

The  penalty  provided  by  the  act  has  been 
held  to  be  applicable  only  to  cases  of  a  failure 
to  file  any  report  and  not  to  omissions  or  in- 
accuracies contained  in  the  report,  whether 
they  are  accidental  or  wilful.  Elgin,  etc. 
R.  Co.  V.  U.  S.  227  Fed.  411,  142  C.  C.  A. 
107,  wherein  it  was  said:  "The  section  orig- 
inally required  annual  reports  from  carriers. 
A  mass  of  detailed  statistical  information  was 
to  be  included  therein.  Accurate  informa- 
tion was,  of  course,  desirable.  Whoever  was 
charged  with  the  duty  of  preparing  and 
swearing  to  such  a  report  must  necessarily, 
however,  rely  upon  the  statement  of  others 
and  upon  documents  and  statistics.  Clerical 
errors  might  readily  occur;  both  the  facts  and 
the  law  applicable  thereto  might  be  uncertain, 
and  give  rise  to  what  might  ultimately  be 
held  a  mistaken  interpretation.     While  Con- 
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undoubtedly  expected  and  required  «a 
JUMiurate  report,  it  did  not,  in  this  section, 
prescribe  a  penalty  for  failure  to  make  the 
report   absolutely   exact,  but  for  failure  to 
make  and  file  a  report  within  a  specified  time. 
£rrorB  and  omissions,  whether  accidental  or 
wilful,  might  readily  escape  detection  by  the 
•executive  officials  of  the  carrier  and  by  the 
<iommi88i(m;  but  a  failure  to  file  any  annual 
report  within  the  fixed  period  would  be  quick- 
ly diflooyered.    The  penalty  of  $100  for  each 
day's  delay  in  the  filing  the  report  would  be 
sufficient  to  compel  prompt  attention  to  such 
A  requirement.    A  wilfully  false  sworn  report 
would  subject  the  affiant  to  the  penalties  for 
perjury  and  the  carrier  to  indictment  under 
flection  10  of  the  act.    These  were  the  express 
statutory  safeguards  designed  to  assure  the 
required  accuracy.    But  in  the  absence  of  a 
«lear  expression  of  such  intention  it  will  not 
be  presumed  that  Congress  purposed  inflict- 
ing on  the  carrier  such  a  penalty  as  $100  a 
day  for  the  innocent  omission  or  innocent 
misstatement  of  some  one  of  the  thousands  of 
facts  required  to  be  reported  annually.     No 
such  expression  appears  in  and  no  such  in- 
t^^ntion  is  to  be  gathered  from  the  words  of 
the  statute.   .    .    .   The  amendment  of  1910 
emphasizes  this  construction;  it  repeats  the 
words  of  the  original  clause;  it  again  exacts 
the  penalty  for  the  delay  in  filing  the  re- 
quired report,  not  for  omissions  therefrom. 
While  the  likelihood  of  clerical  errors,  and 
perhaps  of  mistakes  either  of  law  or  of  fact, 
may  be  less  in  periodical  or  special  reports 
than  in  the  general  annual  report,  the  amend- 
ment is  to  be  construed  in  harmony  with  the 
original  act;  so  construed,  it  cannot  be  held 
to  extend  to  omissions  from  or  misstatements 
in   the  periodical   report  filed  in  due  time, 
whether  such  omissions  or  misstatements  be 
wilful  or  accidental." 

Vn,  Effect  of  Violation  of  Acit. 

A  yiolation  of  the  hours  of  service  act  ex- 
cludes under  the  employer's  liability  act  the 
defenses  of  contributory  negligence  and  as- 
sumption of  risk  and  it  is  not  necessary  that 
the  accident  should  have  happened  during  the 
period  of  service  of  the  extra  hours  for  this 
to  be  true.  Baltimore,  etc.  R.  Co.  v.  Wilson, 
242  U.  S.  296,  37  S.  Ct.  123,  61  U.  S.  (L.  ed.) 
312,  wherein  it  was  said:  "The  first  step  in 
the  railroad's  real  defense  was  that  the  plain- 
tiff was  not  kept  on  duty  more  than  sixteen 
hours,  a  proposition  that  there  was  substan- 
tial evidence  to  maintain.  But  that  having 
been  overthrown  by  the  verdict,  it  contends 
that  the  injury  must  happen  during  the  vio- 
lation of  law  or  at  least  that  Hours  of  Service 
Law  fixes  the  limit  of  possible  connection  be- 
tween the  overwork  and  the  injury  at  ten 
hours  by  the  provision  that  an  employee  after 
being  continuously  on  duty  for  sixteen  hours 


shall  have  at  least  ten  consecutive  hours  off. 
It  also  objects  that  the  plaintiff  if  feeling  in- 
competent to  work  should  have  notified  the 
defendant.  But  no  reason  can  be  given  for 
limiting  liability  to  injuries  happening  while 
the  violation  of  law  is  going  on,  and  as  to  the 
ten  hours  the  statute  fixes  only  a  minimum 
and  a  minimum  for  rest  after  work  no  longer 
than  allowed.  It  has  nothing  to  do  with  the 
question  of  the  varying  rest  needed  after  work 
extended  beyond  the  lawful  time.  In  this 
ease  there  was  evidence  that  whether  tech- 
nically on  duty  or  not  the  plaintiff  had  been 
greatly  overtaxed  before  the  final  strain  of 
more  than  sixteen  hours  and  that  as  a  physi- 
cal fact  it  was  far  from  impossible  that  the 
fatigue  should  have  been  a  cause  prox^ately 
contributing  to  all  that  happened.  If  so, 
then  by  the  Employers'  Liability  Act,  §§  3 
and  4,  questions  of  negligence  and  assumption 
of  risk  disappear." 

VUI.  Actions. 

An  action  to  recover  a  penalty  under  the 
so  called  hours  of  servioe  act  is  a  civil  ac- 
tion. U.  S.  V.  Minneapolis,  etc.  R.  Co.  235 
Fed.  951,  wherein  it  was  said:  "While  it 
may  be  true  that  the  statute  in  question  is 
in  some  aspects  a  penal  or  quasi  penal  stat- 
ute, nevertheless  the  actions  brought  under  it 
for  the  recovery  of  fines,  are  civil  actions. 
Actions  to  recover  penalties  under  this  stat- 
ute and  under  similar  statutes,  have  long  ago 
been  held  to  be  civil  actions,  and  the  question 
is  no  longer  an  open  one."  Being  a  civil 
action  the  taxation  of  costs  and  disburse- 
ments are  governed  by  the  rules  applicable 
to  such  actions,  but  where  the  complaint  em- 
bodies several  distinct  causes  of  action  costs 
can  only  be  recovered  as  to  those  causes  which 
are  sustained. 

Whether  the  period  of  release  is  for  a  sub- 
stantial and  opportune  time  is  a  matter  of 
fact  for  the  jury.  Southern  Pac.  Co.  v.  U.  S. 
222  Fed.  46,  137  C.  C.  A.  584. 

In  U.  S.  V.  Missouri  Pac.  R.  Co.  235  Fed. 
944,  it  was  held  that  where  the  time  of  inter- 
mission was  short  and  variant,  it  became  a 
question  of  fact  as  to  whether  or  not  such 
intermissions  were  not  mere  subterfuges  and 
resorted  to  for  the  purpose  of  evading  the 
act  and  not  really  for  the  purpose  of  giving 
the  operator  time  off  duty. 

Similarly  whether  the  cause  of  delay  neces^ 
sitating  excess  service  on  the  part  of  an  em- 
ployee comes  within  one  of  the  exceptions  in 
the  act  exempting  the  carrier  from  liability 
is  a  question  of  fact  for  the  jury.  Baltimore, 
etc.  R.  Co.  V.  U.  S.  242  Fed.  1,  154  C.  C.  A. 
593. 

And  the  burden  of  proof  is  on  the  carrier 
to  show  that  the  excess  service  was  justified 
by  the  exceptions  contained  in  the  act.    U.  S. 
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V.  Atchison,  etc.  R.  Co.  23G  Fed.  154;  AtcM- 
Bon,  etc.  E.  Go.  v.  U.  S.  243  Fed.  114,  155 
C.  G.  A.  644. 

Likewise  the  burden  is  on  the  carrier  to 
show  that  high  degree  of  diligence .  to  over- 
come the  delay  and  relieve  its  employees  that 
is  required  by  the  act.  Indiana  Harbor  Belt 
R.  Go.  V.  U.  S.  244  Fed.  943,  167  C.  C.  A. 
293. 

In  U.  8.  V.  Gharlotte  Harbor,  etc.  R.  Go.  243 
Fed.  772,  which  was  an  action  against  a 
carrier  to  recover  the  penalties  provided  by 
the  hours  of  service  act  for  excessive  service 
a  plea  by  the  carrier  that  the  delay  was 
caused  by  a  derailment  was  held  to  foe  insufEU 
cient  to  excuse  the  carrier  where  it  failed  to 
allege  that  the  derailment  was  not  due  to 
negligence  on  its  part. 


BIS  OIOCO 

v. 

BOHWEIZEB  ET  AL. 


New  York  Court  of  Appeals — ^November  13, 

1917. 


221  S.  r.  4:31;  117  IT.  M.  807. 


Contracts  —  Consideration  —  Marriage 
of  THird  Persons. 

Four  days  before  the  marriage  of  defend- 
ant's daughter  to  G.,  defendant  and  G.  ex- 
ecuted a  contract,  reciting  the  marriage 
engagement,  and  providing  that  defendant, 
in  consideration  of  all  that  was  therein  set 
forth,  agreed  to  pay  his  daughter  annually 
a  specified  sum,  the  first  payment  to  be  made 
on  a  specified  date,  which  was  the  date  of 
the  marriage.  On  the  date  of  the  marriage, 
the  first  payment  was  made  to  the  daughter. 
It  is  held  that  the  agreement  was  not  with- 
out consideration  on  the  theory  that  the  only 
consideration  was  G.'s  performance  of  his 
legal  obligation  to  the  daughter,  as  G.  and 
the  daughter  jointly  could  have  rescinded  or 
modified  the  contract,  and  the  promise  was 
intended  to  affect  the  conduct  of  both  and  not 
of  6.  only;  it  being  a  legitimate  inference 
from  the  relations  of  the  parties  and  the 
other  attendant  circumstances  that  she,  as 
well  as  G.,  knew  of  the  promise  at  the  time 
of  the  marriage,  and  that  both  acted  upon 
the  faith  of  it. 

[See  note  at  end  of  this  case.] 

Sanie. 

Since  under  such  a  contract  G.  does  not 
promise  anything  by  the  contract,  and  the 
consideration  is  not  a  promise,  but  the  act  of 
marrying,  the  contract  is  unilateral,  and  un- 
til the  marriage  occurs  defendant  is  not 
bound,  though  G.  remains  willing  to  marry. 

[See  note  at  end  of  this  case.] 


As  the  promise  though  made  to  G.,  is  in- 
tended for  the  benefit  of  the  daughter,  she 
has  a  right  to  adopt  and  enforce  it  when  it 
comes  to  her  knowledge,  and  in  doing  bo  she 
makes  herself  a  partv  to  the  contract. 

[See  note  at  end  of  this  case.] 

Sanie. 

The  promise  having  been  made  while  G.  and 
the  daughter  were  free  to  retract  or  to  delay 
the  marriage,  and  as  neither  retracted  nor  de- 
layed, it  is  a  legitimate  inference  that  they 
were  induced  by  the  promise  to  put  the 
thought  of  rescission  or  delay  aside,  and,  to 
support  the  contract,  it  is  not  necessary  Uy 
show  tiiat  the  daughter  was  ready  to  with- 
draw. 

[See  note  at  end  of  this  case.] 

Same. 

While  the  prospective  marriage  is  not  a 
consideration  for  the  promise  unless  the  par- 
ties treat  it  as  such,  the  defendant's  promise 
is  an  agreement  in  consideration  of  the  mar- 
riage and  not  a  mere  offer  of  a  gift,  or  at 
least  the  inference  cannot  be  drawn  as  one 
of  law  that  it  is  not  a  promise  in  considera- 
tion of  marriage. 

[See  note  at  end  of  this  case.] 

Hnsband  and  "Wife  —  Marriage  Settle- 
ments —  Contraet  Favored. 

The  law  favors  marriage  settlements  and 
seeks  to  uphold  them,  and  will,  if  necessary, 
strain  to  the  uttermost  the  interpretation  of 
equivocal  words  and  conduct  to  hold  t!he  par- 
ties thereto. 

DeCicco  V.  8ohweizer,  166  N.  Y.  App.  Div. 
919,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  Attilio  De  Gioco,  plaintiff, 
against  Joseph  Schweizer  et  al.,  defendants.. 
Judgment  for  plaintiff  in  trial  court.  Judg- 
ment affirmed  by  Appellate  Division  of  Su- 
preme Court.  Defendant  named  appeals.  The* 
facts  are  stated  in  the  opinion.    Affibmed. 

Willard  Bartlett,  Frwnk  O.  Wild  and  El- 
bridge  G.  DuvM  for  appellant. 

Michael  Schneiderman  and  Oino  C,  Speran- 
ea  for  respondent. 

[432]  Cabdozo,  J.— On  January  16,  1902, 
"articles  of  agreement'*  were  executed  by  the- 
defendant  Joseph  Schweizer,  his  wife  Ernest- 
ine, and  Count  Oberto  Gulinelli.  The  agree- 
ment is  in  Italian.  We  quote  from  a  trans- 
lation the  part  essential  to  the  decision  of 
this  controversy:  ''Whereas,  Miss  Blanche 
Josephine  Schweizer,  daughter  [433]  of  said 
Mr.  Joseph  Schweizer  and  of  said  Mrs.  Er- 
nestine Teresa  Schweizer,  is  now  affianced  to 
and  is  to  be  married  to  the  above  said  Count 
Oberto  Giacomo  Giovanni  Francesco  Maria 
Gulinelli,  Now,  in  consideration  of  all  that 
is    herein    set    forth    the    said    Mr.    Josephi 
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Sehweizer  promises  and  expressly  agrees  by 
the  present  contract  to  pay  annually  to  his 
said  daughter  Blanche,  during  his  own  life 
and  to  send  her,  during  her  lifetime,  the  sum 
of  Two  Thousand  Five  Hundred  dollars,  or 
the  equivalent  of  said  sum  in  Francs,  the  first 
payment  of  said  amount  to  be  made  on  the 
20th  day  of  January,  1902."  Later  articles 
provide  that  ''for  the  same  reason  heretofore 
set  forth,"  Mr.  Sehweizer  will  not  change  the 
provision  made  in  his  will  for  the  benefit  of 
his  daughter  and  her  issue,  if  any.  The  year- 
ly payments  in  the  event  of  his  death  are  to 
be  continued  by  his  wife. 

On  January  20,  1902,  ttie  marriage  oc- 
curred. On  the  same  day,  the  defendant  made 
the  first  payment  to  his  daughter.  He  con- 
tinued the  payments  annually  till  1912.  This 
action  is  brought  to  recover  the  installment 
of  that  year.  The  plaintiff  holds  an  assign- 
ment executed  by  the  daughter,  in  which  her 
husband  joined.  The  question  is  whether 
there  is  any  consideration  for  the  promised 
annuity. 

That  marriage  may  be  a  sufficient  consid- 
eration is  not  disputed.  The  argument  for 
the  defendant  is,  however,  that  Count  Guli- 
nelli  was  already  affianced  to  Miss  Sehweizer, 
and  that  the  marriage  was  merely  the  fulfil- 
ment of  an  existing  legal  duty.  For  this  rea- 
son, it  is  insisted,  consideration  was  lacking. 
The  argument  lends  us  to  the  discussion  of  a 
vexed  problem  of  the  law  which  has  been  de- 
bated by  courts  and  writers  with  much  subtle: 
ty  of  reasoning  and  little  harmony  of  results. 
There  is  general  acceptance  of  the  proposition 
that  where  A  is  under  a  contract  with  B,  a 
promise  made  by  one  to  the  other  to  induce 
performance  is  void.  The  trouble  [434]  comes 
when  the  promise  to  induce  performance  is 
made  by  C,  a  stranger.  IMstinctions  are  then 
drawn  between  bilateral  and  unilateral  con- 
tracts; between  a  promise  by  C  in  return  for 
a  new  promise  by  A,  and  a  promise  by  C  in 
return  for  performance  by  A.  Some  jurists 
hold  that  there  is  consideration  in  both 
classes  of  cases  (Ames,  Two  Theories  of  Con- 
sideration, 12  Harvard  Law  Review,  515;  13 
id.  29,  35;  Langdell,  Mutual  Promises  as  a 
Consideration,  14  id.  496;  Leake,  Contracts, 
p.  622).  Others  hold  that  there  is  considera- 
tion where  the  promise  is  made  for  a  new 
promise,  but  not  where  it  is  made  for  per- 
^crmance  (Beale,  Notes  on  Consideration,  17 
Harvard  Law  Keview,  71;  2  Street,  Founda- 
tions of  Legal  Liability,  pp.  114,  116;  Pol- 
lock, Contracts  [8th  ed.]  199;  Pollock,  After- 
thoughts on.  Consideration,  17  Law  Quarterly 
Review,  415;  7  Halsbury,  Laws  of  England, 
Contracts,  p.  385 ;  Abbott  v.  Doane,  163  Mass. 
433,  40  N.  E.  197,  47  Am.  St.  Rep.  465,  34 
LR.A.  33).  Others  hold  that  there  is  no  con- 
sideration in  either  class  of  cases  (Williston, 
Successive  Promises  of  the  Same  Pcrform- 
Ann.  Cas.  1918C. — 52. 
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ance,  8  Harvard  Law  Review,  27,  34;  Con- 
sideration in  Bilateral  Contracts,  27  id.  503, 
521;  Anson  on  Contracts  [11th  ed.]  p.  92). 

The  storm-centre  about  which  this  contro- 
versy has  raged  is  the  case  of  Shadwell  v. 
Shadwell,  9  C.  B.  N.  S.  159,  99  E.  C.  L.  150„ 
which  arose  out  of  a  situation  similar  ini 
many  features  to  the  one  before  us.  Nearly 
everything  that  has  been  written  on  the  Bub> 
ject  has  been  a  commentary  on  that  decision.. 
There  an  uncle  promised  to  pay  his  nephew 
after  marriage  an  annuity  of  £150.  At  the 
time  of  the  promise  the  nephew  was  already 
engaged.  The  case  was  heard  before  Erie, 
Ch.  J.,  and  Keating  and  Byles,  JJ.  The  first 
two  judges  held  the  promise  to  be  enforcible. 
Byles,  J.,  dissented.  His  view  was  that  the 
nephew,  being  already  affianced,  had  incurred 
no  detriment  upon  the  faith  of  the  promise,, 
and  hence  that  consideration  was  lacking. 
[435]  Neither  of  the  two  opinions  in  Shad-^ 
well  V.  Shadwell  can  rule  the  case  at  bar.. 
There  are  elements  of  difference  in  the  two 
cases,  which  raise  new  problems.  But  the 
earlier  case,  with  the  literature  which  it  has 
engendered,  gives  us  a  point  of  departure  and 
a  method  of  approach. 

The  courts  of  this  state  are  committed  to 
the  view  that  a  promise  by  A  to  B  to  induce 
him  not  to  hreak  his  contract  with  C  is  void 
(Arend  v.  Smith,  151  N.  Y.  502,  45  N.  E. 
872;  Vanderbilt  v.  Schreyer,  91  N.  Y.  392;. 
Seybolt  v.  New  York,  etc.  R.  Co.  96  N.  Y. 
562,  47  Am.  Rep.  75;  Robinson  v.  Jewett,  116 
N.  Y.  40,  22  N.  E.  224).  If  that  is  the  true 
nature  of  this  promise,  there  was  no  consid- 
eration.  We  have  never  held,  however,  that 
a  like  infirmity  attaches  to  a  promise  by  A, 
not  merely  to  B,  but  to  B  and  C  jointly,  to- 
induce  them  not  to  rescind  or  modify  a  con- 
tract which  they  are  free  to  abandon.  To 
determine  whether  that  is  in  substance  the 
promise  before  us,  there  is  need  of  closer 
analysis. 

The  defendant's  contract,  if  it  be  one,  is 
not  bilateral.  It  is  unilateral  (Miller  v.  Mc- 
Kenzie,  95  N.  Y.  575,  47  Am.  Rep.  85).  The- 
consideration  exacted  is  not  a  promise,  but 
an  act.  The  Count  did  not  promise  anything. 
In  effect  the  defendant  said  to  him:  If  you* 
and  my  daughter  marry,  I  will  pay  her  an: 
annuity  for  life.  Until  marriage  occurred,, 
the  defendant  was  not  bound.  It  would  not 
have  been  enough  that  the  Count  remained 
willing  to  marry.  The  plain  import  of  the 
contract  is  that  his  bride  also  should  be  will- 
ing, and  that  marriage  should  follow.  The 
promise  was  intended  to  affect  the  conduct, 
not  of  one  only,  but  of  both.  This  becomes 
the  more  evident  when  we  recall  that  though 
the  promise  ran  to  the  Count,  it  was  intended 
for  the  benefit  of  the  daughter  (Durnherr  v. 
Ran,  135  X.  Y.  219,  32  N.  E.  49).  When  it 
came  to  her  knowledge,  she  had  the  right  to 
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adopt  and  enforce  it  (Giflford  v.  Corrigan, 
117  N.  Y.  257,  22  X.  E.  7.5C,  15  Am.  St.  Rep. 
508,  6  L.R.A.  610;  Buclianan  v.  Tilden,  158 
V.  Y.  109,  52  N.  E.  724,  70  Am.  St.  Rep. 
454,  44  L.R.A.  170;  Lawrence  v.  [436]  Fox, 
20  N.  Y.  268 ) .  In  doing  so,  she  made  herself 
a  party  to  the  ct*n tract  (Gifford  v.  Gorrigau, 
supra).  If  the  contract  had  been  bilateral, 
her  position  might  have  been  different.  Since, 
however,  it  was  imilateral,  the  consideration 
being  performance  (Miller  v.  McKenzie,  su- 
pra), action  on  the  faith  of  it  put  her  in  the 
same  position  as  if  she  had  been  in  form  the 
promisee.  That  she  learned  of  the  promise 
before  the  marriage  is  a  legitimate  inference 
from  the  relation  of  the  parties  and  from 
other  attendant  circumstances.  The  writing 
was  signed  by  her  parents;  it  was  delivered 
to  her  intended  husband;  it  was  made  four 
days  before  the  marriage;  it  called  for  a 
payment  on  the  day  of  the  marriage;  and  on 
that  day  payment  was  made,  and  made  to 
her.  From  all  these  circumstances,  we  may 
infer  that  at  the  time  of  the  marriage  the 
promise  was  known  to  the  bride  as  well  as 
the  husband,  and  that  both  acted  upon  the 
faith  of  it. 

The  situation,  therefore,  is  the  same  in  sub- 
stance as  if  the  promise  had  run  to  husband 
and  wife  alike,  and  had  been  intended  to  in- 
duce performance  by  both.  They  were  free 
by  common  consent  to  terminate  their  engage- 
ment or  to  postpone  the  marriage.  If  they 
forebore  from  exercising  that  right  and  as- 
sumed the  responsibilities  of  marriage  in  re- 
liance on  the  defendant's  promise,  he  may  not 
now  retract  it.  The  distinction  between  a 
promise  by  A  to  B  to  induce  him  not  to 
break  his  contract  with  C,  and  a  like  promise 
to  induce  him  not  to  join  with  C  in  a  volun- 
tary rescission,  is  not  a  now  one.  It  has  been 
suggested  in  cases  where  the  new  promise  ran 
to  B  solely,  and  not  to  B  apd  C  jointly 
(Pollock,  Contracts  [8th  ed.]  p.  199;  Willis- 
ton,  8  Harv.  L.  Rev.  36).  The  criticism  has 
been  made  that  in  such  circumstances  there 
ouglit  to  be  some  evidence  tliat  C  was  ready 
to  withdraw  (Williston,  supra,  at  pp.  36,  37). 
Whether  that  is  true  of  contracts  to  marry 
[437]  is  not  certain.  Many  elements  foreign 
to  the  ordinary  business  contract  enter  into 
such  engagements.  It  does  not  seem  a  far- 
fetched assumption  in  such  cases  that  one 
vill  release  where  the  other  has  repented. 
We  shall  assume,  however,  that  the  criticism 
is  valid  where  the  promise  is  intended  as  an 
inducement  to  only  one  of  the  two  parties  to 
the  contract.  It  may  then  be  sheer  specula- 
tion to  say  that  the  other  party  could  have 
been  persuaded  to  rescind.  But  where  the 
promise  is  held  out  as  an  Inducement  to  both 
parties  alike,  there  are  new  and  different  im- 
plications. One  does  not  commonly  apply 
pressure   to   coerce   the   will   and   action   of 


those  who  are  anxious  to  proceed.  The  at- 
tempt to  sway  their  conduct  by  new  induce- 
ments is  an  implied  admission  that  both  maj 
waver;  that  one  equally  with  the  other  mu^t 
be  strengthened  and  persuaded;  and  that  re- 
scission or  at  least  delay  is  something  to  be 
averted,  and  something,  therefore,  within  the 
range  of  not  unreasonable  expectation.  If 
pressure,  applied  to  both,  and  holding  both 
to  their  course,  is  not  the  purpose  of  the 
promise,  it  is  at  least  the  natural  tendency 
and  the  probable  result. 

The  defendant  knew  that  a  man  and  a 
woman  were  assuming  the  responsibilities  of 
wedlock  in  the  bi'Iief  that  adequate  provision 
had  been  made  fos  the  woman  and  for  future 
offspring.  He  offered  this  inducement  to  both 
while  they  were  free  to  retract  or  to  delay. 
That  they  neither  retracted  nor  delayed  is 
certain.  It  is  not  to  be  expected  that  they 
should  lay  bare  all  the  motives  and  prompt- 
ings, some  avowed  and  conscious,  others  per- 
haps half-conscious  and  inarticulate,  which 
swayed  their  conduct.  It  is  enough  that  the 
natural  consequence  of  the  defendant's  prom- 
ise was  to  induce  them  to  put  the  thought 
of  rescission  or  delay  aside.  From  that  mo- 
ment, there  was  no  longer  a  real  alternative. 
There  was  no  longer  what  philosophers  call 
a  "living"  option.  This  in  itself  permits  the 
inference  of  detriment  (Smith  v.  Chadwick, 
9  [438]  App.  Cas.  (Eng.)  187,  196;  Smith  v. 
Land,  etc.  Corp.  28  Ch.  D.  (Eng.)  7,  16; 
Voorhis  v.  Olmstead,  66  N.  Y.  113,  118;  Pet- 
tier V.  Moseley,  179  Mass.  295,  60  N.  E.  788). 
"If  it  is  proved  that  the  defendants  with  a 
view  to  induce  the  plaintiff  to  enter  into  a 
contract  made  a  statement  to  the  plaintilT  of 
such  a  nature  as  would  be  likely  to  induce 
a  person  to  enter  into  the  contract,  it  is  a 
fair  inference  of  fact  that  he  was  induced  to 
do  so  by  the  statement"  (Blackburn,  L.  J.. 
in  Smith  v.  Chadwick,  supra).  The  same  in- 
ference follows,  not  so  inevitably,  but  still 
legitimately,  where  the  statement  is  made  to 
induce  the  preservation  of  a  contract.  It  will 
not  do  to  divert  the  minds  of  others  from  a 
given  line  of  conduct,  and  then  to  urge  tliat 
because  of  the  diversion  the  opportunity  has 
gone  by  to  say  how  their  minds  would  other- 
wise have  acted.  If  the  tendency  of  the  prom- 
ise is  to  induce  them  to  persevere,  reliance 
and  detriment  may  be  inferred  from  the  mere 
fact  of  performance.  The  springs  of  conduct 
are  subtle  and  varied.  One  who  meddles  with 
them  must  not  insist  upon  too  nice  a  measure 
of  proof  that  the  spring  which  he  released 
was  effective  to  the  exclusion  of  all  others. 

One  other  line  of  argument  must  be  consid- 
ered. The  suggestion  is  made  that  the  de- 
fendant's promise  was  not  made  animo  coa- 
trahendi.  It  was  not  designed,  we  are  told, 
to  sway  the  conduct  of  any  one;  it  was  mere- 
ly the  offer  of  a  gift  which  found  its  motin 
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in  the  engagement  of  the  daughter  to  the 
Count.  Undoubtedly,  the  prospective  mar- 
riage is  not  to  be  deemed  a  consideration  for 
the  promise  "unless  the  parties  have  dealt 
with  it  on  that  footing"  (Holmes,  Common 
Law,  p.  292;  London  F.  Ins.  Assoc,  v.  Wick- 
ham,  141  U.  S.  564,  579,  12  S.  Ct.  84,  35 
U.  S.  (L.  ed.)  860).  "Nothing  is  considei^- 
tion  that  is  not  regarded  as  such  by  both 
parties"  (Philpot  v.  Gruninger,  14  Wall.  570, 
577,  20  U.  S.  (L.  ed.)  743;  London  F.  Ins. 
Assoc  v.  Wickham,  supra).  But  here  the 
very  formality  of  the  agreement  suggests  a 
purpose  to  affect  the  legal  relations  of  the 
signers.  One  does  not  commonly  [439]  pledge 
one's  self  to  generosity  in  the  language  of  a 
c<.>venant.  That  the  parties  believed  there 
was  a  consideration  is  certain.  The  docu- 
ment recites  the  engagouent  and  the  coming 
marriage.  It  states  that  these  are  the  "con- 
sideration" for  the  promise.  The  failure  to 
marry  would  have  made  the  promise  ineffec- 
tive. In  these  circumstances  we  cannot  say 
that  the  promis^  was  not  intended  to  control 
the  conduct  of  those  whom  it  was  designed 
to  benefit.  Certainly  we  cannot  draw  that 
inference  as  one  of  law.  Both  sides  moved 
for  the  direction  of  a  verdict,  and  the  trial 
judge  became  by  consent  the  trier  of  the  facts. 
If  conflicting  inferences  were  possible,  he 
chose  those  favorable  to  the  plaintiff. 

The  conclusion  to  which  we  are  thus  led  is 
reinforced  by  those  considerations  of  public 
policy  which  cluster  about  contracts  that 
touch  the  marriage  relation.  The  law  favors 
marriage  settlements,  and  seeks  to  uphold 
them.  It  puts  them  for  many  purposes  in 
a  class  by  themselves  (Phalen  v.  U.  S.  Trust 
Co.  186  N.  Y.  178,  181,  9  Ann.  Cas.  595,  78 
X.  E.  943,  7  L.R.A.(lsr.S.)  734).  It  has  en- 
forced them  at  times  where  consideration,  if 
present  at  all,  luis  been  dependent  upon 
doubtful  inference  (McNutt  v.  McNutt,  116 
Ind.  545,  19  N.  E.  115,  2  L.R.A.  372;  Appleby 
V.  Appleby,  100  Minn.  408,  10  Ann.  Cas.  663, 
111  X.  W.  305,  117  Am.  St.  Rep.  709,  10 
L.R.A.(X.S.)  600).  It -strains,  if  need  be,  to 
the  uttermost  the  interpretation  of  equivocal 
words  and  conduct  in  the  effort  to  hold  men 
to  the  honorable  fulfilment  of  engagements 
designed  to  influence  in  their  deepest  rela- 
tions the  lives  of  others. 

The  judgment  should  be  affirmed  with  costs. 

Cbaite,  J.  (concurring). — ^I  concur  for  af- 
firmance and  agree  with  what  Judge  Cardozo 
has  said  about  the  law  of  consideration,  but 
I  prefer  other  reasons  for  my  conclusions  in 
this  case. 

Marriage  settlements  are  usually  made  be- 
tween husband  and  wife;  but  marriage  set- 
tlements by  third  parties  have  been  recog- 
nized by  law.'  (Schouler's  Dom.  Rel.  [5th  ed.] 
[440]  sec.  178;  Phalen  v.  U.  S.  Trust  Co.  ISO 
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N.  y.  178,  9  Ann.  Cas.  595,  78  N.  E.  943,  7 
I.R.A.(N.S.)  734.)  The  policy  of  the  law  to 
uphold  and  enforce  such  contracts  is  applica- 
ble to  both  classes. 

Count  Gulinelli  and  the  defendant's  daugh- 
ter being  engaged,  the  defendant,  through  his 
lawyer,  prepared  and  executed  the  agreement 
in  question  on  the  16th  day  of  January,  1902, 
and  handed  it  to  his  prospective  son-in-law 
on  the  18th  of  January,  1902.  Two  days 
thereafter  Gulinelli  and  the  defendant's 
daughter  were  married.  This  formal  docu- 
ment reads  in  part  as  follows: 

"Whereas,  Miss  Blanche  Josephine  Schwei- 
zer,  daughter  of  said  Mr.  Joseph  Schweizer 
and  of  said  Mrs.  Ernestine  Teresa  Schweizer, 
ia  now  affianced  to  and  is  to  be  married  to 
the  above  said-  Count  Oberto  Giacomo  Giovan- 
ni Francesco  Maria  Gulinelli. 

"Now,  in  consideration  of  all  that  is  herein 
set  forth  the  said  Mr.  Joseph  Schweizer  prom- 
ises and  expressly  agrees  by  the  present  con- 
tract to  pay  annually  to  his  said  daughter 
Blanche,  during  his  own  life  and  to  send  her, 
during  her  lifetime,  the  sum  of  Two  Thousand 
Five  Hundred  dollars,  or  the  equivalent  of 
said  sum  in  Francs,  the  first  payment  of  said 
amount  to  be  made  on  the  20th  day  of  Janu- 
ary, 1902." 

The  only  reasonable  Inference  to  be  drawn 
from  these  facts  is  that  this  agreement  was 
a  marriage  settlement  made  by  the  father 
upon  his  daughter  in  view  of  the  impending 
marriage  and  to  take  effect  upon  the  mar- 
riage. The  marriage  having  taken  place,  the 
settlement  became  binding. 

In  the  Phalen  Case  (supra)  it  was  said  by 
this  court:  "The  strict  legal  definition  of 
consideration  need  not  here  be  discussed,  since 
marriage  settlements  have  always  been  re- 
garded as  exceptions  to  the  general  rule  upon 
this  question."     (p.  186.) 

If,  however,  consideration  were  necessary 
for  this  marriage  settlement,  the  marriage 
was  that  consideration. 

[441]  The  parties  were  not  bound  by  the 
recitals  in  the  instrument,  but  could  show, 
by  surrounding  circumstances  and  by  the  nat- 
ural inferences,  the  actual  consideration. 
(10  R.  C.  L.  1042;  Barker  v.  Bradley,  42 
N.  Y.  316,  320,  1  Am.  Rep.  621;  Wheeler  v. 
Billings,  38  N.  Y.  263,  264;  Arnot  v.  Erie  R. 
Co.  67  N.  Y.  315,  321;  Ferris  v.  Hard,  135 
N.  Y.  354,  363,  32  N.  E.  129;  Sturmdorf  v. 
Saunders,  117  App.  Div.  762,  102  N.  Y.  S. 
1042,  afiirmed  190  N.  Y.  555,  83  N.  E.  1132.) 

This  case  is  similar  to  Coverdale  v.  East- 
wood, L.  R.  15  Eq.  (Eng.)  121;  Laver  v. 
Fielder,  32  Beav.  (Eng.)  1;  Keays  v.  Gil- 
more,  8  Ir.  R.  Eq.  290;  Bold  v.  Hutchinson, 
20  Beav.  (Eng.)  250,  and  Ayliffe  v.  Tracy,  2 
P.  Wms.  (Eng.)   65. 

Romilly's  words  in  Laver  v.  Fielder  (supra) 
are  pertinent  here.     "It  is  of  great  impor- 
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tance  that  all  persons  should  understand, 
that  Tvhen  a  man  makes  a  solemn  engagement 
upon  an  important  occasion,  such  as  the  mar- 
riage of  his  daughter,  he  is  bound  by  the 
promise  he  then  makes.  If  he  induce  a  per- 
son to  act  upon  a  particular  promise,  with  a 
particular  view,  which  affects  the  interests  In 
life  of  his  own  children  and  of  the  persons 
who  become  united  to  them,  this  Court  will 
not  permit  him  afterwards  to  forego  his  own 
words,  and  say  that  he  was  not  bound  by 
what  he  then  promised." 

The  trial  court  to  whom  all  the  facts  were 
submitted  was  justified  in  finding  that  this 
agreement  was  a  marriage  settlement  by  a 
father  upon  his  daughter  and  that  it  influ- 
enced or  induced  the  parties,  at  least  in  part, 
to  marry  at  the  time  they  did  and  was,  there- 
fore, a  legal  agreement. 

Hiscock,  Ch.  J.,  Guddeback,  Pound  and  An- 
drews, JJ.,  coticur  with  Cardozo,  J.,  and 
Crane,  J.,  concurs  in  opinion;  Collin,  J.,  not 
voting. 

Judgment  affirmed. 

NOTE. 

Validity  of  Contract  Made  to  Induee 
Marriage  between.  Tl&ird  Persons. 

Scope  of  Note,  820. 
General  Rule,  820. 
Application  of  Eule,  821. 
Exceptions  to  Kule,  822. 


Scope  of  Note. 

It  is  the  purpose  of  this  note  to  review  the 
cases  dealing  with  the  validity  of  a  contract 
made  to  induce  a  marriage  between  third 
persons.  As  to  the  right  of  a  party  to  a 
marriage  to  the  specific  enforcement  of  an 
antenuptial  contract  made  by  a  third  person, 
see  the  note  to  Phalen  v.  U.  S.  Trust  Co.  0 
Ann.  Cas.  595. 

General  Rule. 

It  is  well  settled  that  a  contract  made  for 
the  benefit  of  third  persons  and. for  the  pur- 
pose of  inducing  a  marriage  between  them  la 
binding  and' valid. 

English. — Hajrvey  v.  Ashley,  3  Atk.  611; 
Bold  V.  Hutchinson,  20  Beav.  250;  Laver  ▼. 
Fielder,  32  Beav.  1;  Ex  p.  Cottrell,  2  Cowp. 
742;  Browne  v.  Garborough,  Cro.  Eliz.  63; 
Poynter  v.  Poynter,  Cro.  Car.  194;  Bradley 
V.  Toder,  Cro.  Jac.  228;  Berisford  v.  Wood- 
roff,  Cro.  Jac.  404;  Shadwell  v.  Shadwell,  9 
C.  B.  N.  S.  159,  99  E.  C.  L.  159,  142  Eng. 
Rep.  (Reprint)  62,  6  Eng.  Rul.  Cas.  9;  Cover- 
dale  V.  Eastwood,  L.  R.  15  Eq.  121,  42  L.  J. 
Ch.  118,  27  L.  T.  X.  S.  646;  Chichester  v. 
Cobb,  14  L.  T.  N.  S.  433;  Hobson  v.  Trevor, 


2  P.  Wms.  191 ;  Douglas  v.  Vincent,  2  Venu 
202.    See  also  Moore  v.  Hart,  1  Vern.  201. 

Georgia. — Bell  v.  Sappington,  111  Ga.  391, 
36  S.  E.  780. 

Illinois. — ^May  v.  May,  55  lU.  App.  488, 
affirmed  158  IlL  209,  42  N.  E.  56. 

/ott?©.— Wright  V.  Wright,  114  la.  748,  87 
1^.  W.  709,  55  L.R.A.  261. 

MaryUmd. — Waters  v.  Howard,  8  Gill  262; 
Stoddert  v.  Tuck,  5  Md.  18.  See  also  Dugan 
V.  Gittings,  3  Gill  138,  43  Am.  Dec.  306. 

New  York. — Sterry  v.  Arden,  1  Johns.  Ch. 
261;  De  Pierres  v.  Thorn,  4  Bosw.  266;  Lieb 
V.  Dobiner,  60  Misc.  66,  111  N.  Y.  S.  650. 
And  see  the  reported  case. 

North  CaroZtna.— Wall  v.  Scales,  16  N.  C. 
472;  Gurvin  v.  Cromartie>  33  N.  C.  174,  53 
Am.  Dec.  406. 

Pennsylvania. — Barr  v.  Hill,  Add.  276. 

South  Carolina. — See  Johnston  v.  Dilliard, 
1  Bay  232. 

Virginia. — Eppes  v.  Randolph,  2  Call  125; 
Argenbright  v.  Campbell,  3  Hen.  &  M.  144; 
Chichester  v.  Vass,  1  Mimf.*98,  4  Am.  Dec 
531. 

Commenting  on  the  rule  that  marriage  i» 
a  good  consideration  to  sustain  a  contract 
the  court  in  Waters  v.  Howard,  8  Gill  (Md.) 
262,  277,  said:  "The  true  inquiry  here  is, 
whether  the  alleged  agreement  of  Charles 
Walters,  the  grandfather,  in  consideration  of 
the  marriage  proposed  and  consummated  be- 
tween the  complainants  is  sustained  by  the 
evidence  in  the  cause;  and  how  far  such  an 
agreement,  according  to  the  principles  which 
govern  a  court  of  equity  in  enforcing  a  spe- 
cific execution,  will  entitle  the  complainant^ 
under  all  the  circumstances,  to  the  interpo- 
sition which  is  here  sought  by  him?  Mar- 
riage has  always  been  held  in  the  law  to  be 
a  good  and  valuable  consideration  to  sustain 
a  contract.  But  tlie  contract  must  be  one 
certain  in  all  its  particulars;  so  clear  and 
definite,  and  so  far  satisfactorily  proved,  as 
to  be  capable  of  specific  execution.  If  it  be 
a  parol  contract,  to  take  it  out  of  the  statute 
for  part  performance,  the  terms  must  be  defi- 
nite and  unequivocal.  If  uncertain  or  am- 
biguous, a  specific  performance  will  not  be 
decreed.  For  the  court  may  enforce  precisely 
what  the  parties  never  did  intend  or  contem- 
plate." 

It  was  held  in  Wright  v.  Wright,  lU  la. 
748,  87  N.  W.  709,  55  L.R.A.  261,  that  a  . 
contract  made  by  a  father,  in  consideration 
of  a  woman  marrying  his  son,  to  provide  a 
home  and  support  for  her  and  her  child  is 
case  his  son  failed  to  do  so,  was  not  void  as- 
against  public  i)olicy  and  that  such  contract 
was  supported  by  a  sufficient  consideration. 
The  court  said:  "If  a  person  be  induced  to 
marry  by  the  promise  or  covenants  of  a  third 
party,  the  marriage  constitutes  a  valuaV^ 
consideration   for  it;   and   this  whether  the- 
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promise  or  coyenanta  be  made  upon  condition 
that  the  promisee  or  grantee  sball  marry  any 
particuhir  woman,  or  merely  that  he  shall 
marry,  without  restriction  upon  his  choice." 
In  Bell  y.  Sappington,  111  Ga.  391,  36  S.  E. 
780,  it  appeared  that  a  contract  was  made 
hy  u  mother  with  her  daughter  and  the  hit- 
ter's intended  husband  to  the  effect  that  if 
the  contemplated  marriage  was  solemnized 
-and  the  husband  would  advance  the  money  to 
build  a  house  on  a  lot  belonging  to  the  moth- 
-er,  she  would  convey  the  lot  to  the  daughter. 
After  the  marriage  the  husband  built  the 
house  but  the  mother  refused  to  convey  the 
lot  and  contended  that  there  was  no  consid- 
•eration  for  the  promise.  In  holding  the  con- 
tract to  be  valid  and  supported  by  a  sufficient 
consideration  the  court  said:  "These  allega- 
tions, fairly  interpreted,  mean  nothing  less 
than  there  was  an  agreement  between  Mrs. 
Bell  and  her  daughter  that  the  latter  should 
he  entitled  to  a  conyeyance  of  the  property 
upon  the  performance  by  the  husband  of  cer- 
tain acts.  Mrs.  Sf4>pington  was  the  real 
party  to  the  agreement  and  the  one  to  be 
benefited  by  its  being  carried  into  effect,  and 
her  husband,  although  he  was  not  to  receive 
any  direct  benefit  from  the  agreement,  was 
the  person  from  whom  the  consideration  was 
to  move.  If  there  is  a  valid  consideration  for 
the  promise,  it  matters  not  from  whom  it 
moved;  the  promisee  may  sustain  his  action* 
though  a  stranger  to  the  consideration." 

Application  of  Rule, 

In  Ex  p.  Cottrell,  2  Gowp.  (£ng.)  742,  it 
appeared  that  one  Eaves  persuaded  his  fe- 
male servant,  under  promise  of  marriage,  to 
<:ohabit  with  him.  They  lived  that  way  for 
eight  years  during  which  time  she  never  re- 
ceived any  wages  nor  did  £^ves  marry  her. 
When  he  was  on  the  point  of  marriage  with 
a  person  of  large  fortune,  he  arranged  with 
•one  Cottrell  to  marry  the  servant,  in  consid- 
eration of  which  Eaves  entered  into  a  bond 
for  the  payment  of  four  hiudred  pounds 
(£400)  by  instalments.  Cottrell  married  the 
woman  and  before  the  payment  of  the  bond 
became  due  Eaves  was  declared  a  bankrupt. 
On  the  question  whether  Cottrell  could  come 
in  as  a  creditor  Lord  Mansfield  decided  that 
he  could,  there  being  a  good  o<msideration 
between  the  parties. 

In  Chichester  v.  Vass,  1  Munf.  (Va.)  98,  4 
Am.  Dec.  531,  wherein  it  appeared  that  a 
father  made  a  promise  to  his  daughter's  in- 
tended husband  that  if  he  and  his  daughter 
should  marry  he  would  endeavor  to  do  her 
equal  justice  with  the  rest  of  his  daughters 
as  soon  as  it  was  in  his  power  to  do  so,  the 
promise  was  held  to  be  sufficiently  certain 
and  to  be  obligatory.  It  was  further  held 
that  the  promise  enured  to  the  joint  benefit 
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of  the  husband  and  wife  and  was  not  satisfied 
by  a  conveyance  of  lands  to  the  wife,  but  the 
husband  to  whom  the  promise  was  made  had 
a  right  to  consider  the  promise  a  personal 
contract  made  and  if  he  survived  the  wife, 
ho  might  sue  in  his  own  right  to  recover 
damages  for  the  breach. 

A  contract  made  by  the  father  in  contem- 
plation of  his  son's  marriage  to  the  daugliter 
of  a  Russian  nobleman,  by  which  contract  the 
father  agreed  to  make  no  distinction  between 
his  children  in  the  distribution  of  his  estate 
by  will,  has  been  upheld  as  valid  and  sup- 
ported by  a  sufficient  consideration.  Phalen 
V.  U.  S.  Trust  Co.  186  N.  Y.  178,  9  Ann.  Cas. 
595,  78  N.  E.  943,  7  L.R.A.(N.S.)   734. 

An  agreement  by  a  father  to  settle  all  his 
estate  on  the  intended  husband  of  his  illegiti- 
mate daughter  in  consideration  of  the  mar- 
riage has  been  upheld  as  valid  and  binding  in 
Wall  V.  Scales,  16  N.  C.  476.  Pointing  out 
that  the  case  was  even  stronger  than  if  the 
daughter  had  been  legitimate,  the  court  said: 
"A  question  might  arise  on  the  case  tliua 
stated — ^which  is  fully  supported  by  the 
proofs  taken  on  both  sides — whether  a  man 
who  holds  out  a  natural  daughter  to  the 
world,  as  the  future  successor  to  his  estate, 
for  the  sake  of  advancing  her  in  society,  and 
marrying  her  respectably;  who  encourages 
the  addresses  of  a  young  man  of  good  prop- 
erty and  standing,  without  coming  to  some 
specific  understanding  with  him,  that  those 
expectations  naturally  arising  from  his  con- 
duct, must  be  still  regarded  as  dependent 
upon  his  good  will  and  bounty;  can  be  al- 
lowed afterwards  to  treat  such  declarations 
as  mere  expressions  of  affection,  and  not  bind- 
ing on  him.  '  The  case  of  the  young  people 
is  much  stronger  in  this  point  of  view,  than 
if  the  daughter  were  legitimate.  Then  such 
general  declarations  might  be  referred  to  the 
succession  by  law,  which  would  render  im- 
necessary  any  act  of  the  parent.  But  all  the 
parties  here  knew  that  some  act  was  indis- 
pensable, and  that  there  was  no  possibility 
of  the  estate  going,  as  contemplated,  without 
a  settlement  or  contract  of  some  sort." 

A  parol  promise  by  a  father  to  the  husband 
of  his  daughter  before  the  marriage  has  been 
held  to  be  sufficient  to  sustain  a  written 
agreement  after  the  marriage  to  convey  cer- 
tain land  to  his  daughter's  husband  in  con- 
sideration of  the  marriage.  Argenbright  v. 
Campbell,  3  Hen.  &  M.   (Va.)   144. 

It  has  been  held  that  a  promise  to  pay  one 
a  certain  sum  of  money  if  he  will  marry  and 
have  a  child  by  his  wife  is  a  valid  contract 
on  which  the  promisee  can  recover  the  amount 
promised  with  interest  from  the  time  the 
child  is  bom.  Gurvin  v.  Chromatic,  33  N.  C. 
174,  53  Am.  Dec.  406. 

In  Halfpenny  v  Ballet,  2  Vern.  (Eng.)  373, 
wherein  it  appeared  that  the  fatiier  of  the 
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plaintififs  wife  refused  to  sign  an  agreement 
for  the  marriage  settlement  but  permitted  the 
plaintiff  to  court  his  daughter  and  did  not 
declare  his  dislike  to  the  marriage,  permit- 
ting the  young  couple  to  live  with  him,  the 
court  decreed  the  defendant  to  pay  the  por- 
tion according  to  the  articles. 

A  promise  by  the  defendant  that  if  at  the 
instance  of  the  defendant  the  plaintiff  would 
marry  the  defendant's  daughter  he  would  pay 
him  £20  and  20  French  pieces  toward  dinner, 
has  been  held  to  be  a  good  contract  and  uncon- 
ditional so  that  it  was  not  necessary  to  allege 
in  the  declaration  that  the  plaintiff  married 
at  the  defendant's  request.  Poynter  v.  Poyn- 
ter,  Cro.  Car.  (P:ng.)  194. 

In  Bold  V.  Hutchinson,  20  Beav.  (Eng.) 
250,  it  appeared  that  a  father  represented  to 
the  intended  husband  of  his  daughter  that 
on  the  death  of  himself  and  his  wife  the 
daughter  would  have  £10,000  at  the  very 
least.  The  share  to  the  daughter  under  the 
marriage  settlement  fell  short  of  £10,000  and 
no  addition  was  made  to  it  by  the  father  :n 
his  lifetime  or  by  the  will.  It  was  held  that 
the  representation  made  by  the  father  must 
be  made  good  and  that  the  estate  must  make 
up  the  deficiency. 

In  Sterry  v.  Arden,  1  Johns.  Ch.  (N.  Y.) 
261,  it  was  held  that  though  a  voluntary  set- 
tlement for  a  child  is  void  as  against  a  sub- 
sequent purchaser  for  value  with  only  implied 
notice  of  a  previous  deed,  such  a  conveyance 
on  the  marriage  ceases  to  be  voluntary  and  is 
good  as  against  a  subsequent  purchaser  for  a 
valuable  consideration;  and  whether  a  par- 
ticular marriage  was  contemplated  at  the 
time  of  the  isettlement  makes  no  difference. 

A  deed  conveying  land  to  a  man  in  consid- 
eration of  the  marriage  between  the  grantee 
and  the  daughter  of  the  grantor  has  been 
upheld  as  valid,  the  consideration  of  the  mar- 
riage being  sufficient.  Arnold  v.  Est  is,'  02 
N.  C.  162.  See  also  Thompson  v.  Thompson, 
17  Ohio  St.  649,  wherein  it  was  held  that 
marriage  representing  a  good  consideration 
validating  a  deed  to  land  is  not  limited  to 
contemplated  marriages  but  extends  to  mar- 
riages that  have  already  been  consummated, 
the  marriage  being  regarded  as  a  continuing 
consideration.  See  to  the  same  effect  Gale  v. 
Coburn,  18  Pick.  (Mass.)  401;  Bell  v.  Scam- 
mon,  15  N.  H.  382,  395,  41  Am.  Dec.  706; 
Scott  V.  Osborne,  2  Munf.  (Va.)  413. 

In  Barr  v.  Hill,  Add.  (Pa.)  276,  it  appeared 
that  the  defendant  promised  to  give  the 
plaintiff  a  hundred  acres  of  land,  a  cow 
and  plough-irons  if  he  would  marry  his  niece. 
The  marriage  took  place  against  the  will  of 
the  woman's  father.  The  contract  was  held 
to  be  valid,  and  in  assessing  the  damages  the 
court  said  that  thev  should  be  such  as  would 
compel  a  specific  execution  of  the  agreement. 

Where  a  father  in  contemplation  of  his 
daughter's  marriage  wrote  letters  stating  that 


at  his  death  his  daughter  should  have  his 
entire  estate,  it  has  been  held  that  these  rep- 
resentations constituted  a  valid  contract  clear 
in  its  terms  and  enforceable.  Coverdale  ▼. 
Eastwood,  L.  R.  16  Eq.   (Eng.)   121. 

In  Douglas  v.  Vincent,  2  Vern.  (Eng.)  202, 
wherein  it  appeared  that  the  defendant  in  a 
letter  promised  £1,000  with  his  niece  but  in 
the  same  letter  sought  to  dissuade  her  from 
marrying  the  plaintiff  but  afterwards  gave 
her  in  marriage,  the  court  refused  to  decree 
the  payment  of  the  £1,000  but  left  the  plain- 
tiff to  his  action  at  law.  But  see  Wankford 
V.  Fotherley,  2  Vern.  (Eng.)  322,  wherem 
under  a  similar  state  of  facts  a  decree  was 
granted. 

Exceptions  to  Rule. 

In  Dash  wood  v.  Jermyn,  12  Ch.  D.  (Eng.) 
776,  27  W.  R.  868,  it  appeared  that  one  Rich- 
ards who  took  a  great  interest  in  the  plaintiff 
signed  a  paper  which  stated  that  as  a  mark 
of  his  esteem  and  friendship  he  agreed  to 
allow  him  $500  a  year  and  after  his  death 
the  plaintiff  was  to  have  £10,000  in  lieu  there- 
of. Tlie  plaintiff  took  the  paper  to  the 
mother  of  his  intended  wife,  who  on  the  faith 
of  that  paper  consented  to  the  marriage  of 
her  daughter  with  the  plaintiff.  The  mar- 
riage took  place  but  no  settlement  was  made. 
In  an  action  to  establish  the  claim  against 
the  executors  of  Richards  it  w^as  held  that 
assuming  the  consent  of  the  mother  to  lier 
daughter's  marriage  with  the  plaintiff  ta 
have  been  given  on  the  faith  of  the  engage- 
mont  contained  in  the  ]>aper,  there  was  no 
snch  representation  by  Richards  as  to  sus^ 
tain  a  claim  against  his  estate. 

Where  a  settlement  was  executed  in  con- 
sideration of  an  intended  marriage  for  the 
benefit  of  the  husband  and  wife  and  the  issue 
of  that  marriage,  but  the  parties  instead  of 
marrying  have  lived  together  as  husband  and 
wife  without  marrying  and  children  are  born, 
the  contract  to  marry  has  been  held  to  be 
at  an  end  and  therefore  the  provision  nuide 
ii^  the  settlement  was  transferred  to  the 
donor.  Essery  v.  Cowlard,  26  Ch.  D.  (Eng.) 
191. 

Promises  and  agreements  in  consideration 
of  marriage,  in  order  to  be  binding  must  be 
certain,  positive  and  unqualified.  If  the  tes- 
timony presents  a  doubtful  case  the  court 
will  not  enforce  the  eontract.  A  contract 
which  depends  on  parol  testimony  and  part 
performance  will  not  be  enforced  unless  it  is 
sustained  by  clear  and  satisfactory  proof. 
Stoddert  v.  Tuck,  6  Md.  18.  But  it  has  heen 
held  that  parol  evidence  may  be  admitted  to 
explain  the  meaning  of  the  parties  in  mar- 
riage articles  when  a  conveyance  Is  called  for> 
Flemings  v.  Willis,  2  Call  (Va.)  5. 

It  has  been  held  that  a  promise  hy  the 
father  on  the  marriage  of  his  daughter  that 
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her  Intended  husband  should  have  a  certain 
plot  of  land  for  £1,500  less  than  any  other 
would  give  for  it^  was  not  enforceable  by  rea- 
son of  its  uncertainty.  Bromley  v.  Jefferies, 
2  Vern.  (Eng.)  415,  Free.  Ch.  138. 

Where  a  father  wrote  a  letter  to  his  daugh- 
ter in  which  he  agreed  to  give  her  £3,000  as 
her  portion,  but  the  daughter  did  not  show 
the  letter  to  the  man  who  afterwards  married 
her,  it  has  been  held  that  the  man  could  not 
have  married  the  daughter  in  confidence  of 
tUb  promise  contained  in  the  letter  and  could 
not  sue  on  that  promise.  Ayliffe  v.  Tracy,  2 
P.  Wms.  (Eng.)  65. 
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Gan&ifll&ment  —  Principal  Befendant 
Nonresident  —  Dnty  of  Garnisliee  to 
Give  Notice. 

In  an  action  by  a  plaintiff  against  a  non* 
resident  defendant,  who  is  served  with  notice 
of  the  same  only  by  publication,  it  is  the 
duty  of  a  garnishee  therein  to  notify  such 
principal  defendant  of  such  f^amishment  pro- 
ceedings if  able  to  do  so  and,  also,  to  inter- 
pose in  behalf  of  such  principal  defendant 
any  defense  thereto  of  which  he  is  cognizant 
and  which  he  is  able  to  make. 

(a)  Where  such  action  is  upon  a  claim  or 
debt  assifi^ed  to  such  plaintiff  in  violation  of 
a  statute  of  another  state  inhibiting  such 
assicfnment  for  the  purpose  of  attachment, 
garnishment,  or  other  process,  outside  of  such 
other  state. '  when  the  creditor,  the  debtor 
(being  a  citizen  of  such  other  state),  and 
the  person  or  corporation  owing  the  money 
intended  to  be  reached  by  the  proceedings 
in  attachment  or  garnishment  are  all  within 
the  jurisdiction  of  such  other  state,  so  that 
the  res  may  be  as  well  seized  in  such  other 
state  if  not  exempt  by  law.  such  violation 
of  such  statute  of  such  other  state  is  a 
defense  to  such  garnishment  proceedings  and 
should  be  interposed  by  such  garnishee. 

Pajrn&ent  hj  Garnishee  —  Effect  of 
Jndsment  —  Protection  in  Another 
Jurisdiction. 

(b)  As,  in  such  cases,  the  res  is  intangible 
and  cannot  be  impounded  in  either  state 
otherwise  than  by  summons  or  like  process, 
the  garnishment  process  being  a  summons, 
the  same  is  regarded  as  impounded  in  that 
state  in  which  such  process  is  first  served  or 


jurisdiction  thereof  first  acquired;  and,  upon 
the  principle  of  "qui  prior  est  tempore  potior 
est  jure,"  the  pendency  in  another  state  of  a 
prior  action  by  such  principal  defendant,  aa 
plaintiff,  against  such  garnishee,  as  defend- 
ant, is  a  defense  against  such  garnishment 
proceedings  and  should  be  interposed  by  such 
garnishee. 

(c)  A  garnishee  who  has  not  given  such 
notice  and  interposed  such  defenses  is  guilty 
of  negligence  of  duty  to  his  creditor  (sucli 
principal  defendant)  and  will  not  be  allowed 
to  set  up  payment  of  a  judgment  against  him 
in  such  garnishment  proceedings  as  a  defense 
to  an  action  by  such  creditor  against  him  for 
the  debt  so  gamisheed. 

(d)  Such  garnishee,  to  be  entitled  to  set 
up  payment  of  such  judgment  against  him 
in  such  garnishment  proceedings  as  a  defense 
to  an  action  against  him  by  such  creditor  for 
the  debt  so  garnisheed,  should  allege  and 
prove  that  he  discharged  his  duty  to  such 
creditor  in  respect  to  giving  such  notice  and 
making  such  defenses  in  sucli  garnishment 
proceedings. 

[See  note  at  end  of  this  case.] 

AsaiKnmente  -^  Validity  of  Regnlation 

—  Prohibiting    Aeeienment    to   Non- 
resident for  Collection. 

Sess.  Laws  1910,  §  2,  c.  14,  p.  19  (section- 
2912,  Rev.  Laws  1910),  inhibiting  any  assign- 
ment of  a  claim  or  debt  for  the  purpose  of 
attachment,  garnishment,  or  other  mesne 
process,  outside  of  this  state,  when  the  cred- 
itor, the  debtor  (being  a  citizen  of  this  state )y 
and  the  person  or  corporation  owing  the  mon- 
ey intended  to  be  reached  by  such  process  are 
all  within  the  jurisdiction  of  this  state,  is 
within  the  police  power  of  the  state  and  is 
constitutional  and  valid  to  the  extent  of  such 
inhibition. 

(a)  As  to  whether  the  further  provision 
in  said  section  that,  in  such  situation  of  all 
siich  parties,  any  assignment  of  a  claim  or 
debt  "which  is  thereafter  attempted  to  be 
collected  out  of  the  wages  or  personal  earn- 
ings of  the  debtor,  in  courts  outside  of  the 
state  of  Oklahoma,"  is  prohibited,  is  constitu- 
tional and  valid,  is  not  determined;  but  its 
constitutionality  is  doubted. 

Gamishnient  —  Paynicnt  by  Garnishee 

—  Effect  of  Jndsnient  —  Protection 
in  Another  Jurisdiction. 

A  judgment  against  a  garnishee  in  a  court 
that  did  not  acquire  jurisdiction  of  the  per- 
son of  the  principal  defendant,  which  does 
not  recite  that  such  garnishee  disclosed  any 
defensive  matter  or  any  fact  other  than  au 
admission  of  his  indebtedness  to  the  prin- 
cipal defendant,  is  not,  as  against  such 
principal  defendant  and  in  favor  of  such 
garnishee,  an  adjudication  of  any  issue  as  to 
whether  such  garnishee  discharged  his  duty 
to  such  principal  defendant  in  such  garnish- 
ment proceedings  in  respect  to  notice  and  de- 
fenses. 

(a)  Such  judgment  would  not  be  accorded 
faith  or  credit  as  such  adjudication  in  the 
f^tnte  in  which  it  is  rendered,  nor  in  any  other 

state- 

(b)  A  refusal  of  a  court  of  a  state  other 
than  the  one  in  which  it  was  rendered  to  give 
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«uch  judgment  effect  as  an  adjudication  of 
sach  issue  between  the  garnishee  and  the 
principal  defendant  is  not  a  denial  of  the 
same  the  full  faith  and  credit  to  which  it  is 
entitled  under  section  905,  Rev.  St.  U.  S. 
13  Fed.  St.  Ann.  [2d  ed.]  212. 
[See  note  at  end  of  the  case.] 

Confliot  of  I«aws  —  Rnles  of  Pleading 
and  Zividence. 

In  the  absence  of  Congressional  enactment 
and  subject  to  section  3999,  St.  1893  (section 
4772,  Rev.  Laws  1910)  the  general  rules  of 
pleading  and  evidence  obtain  in  ascertaining 
in  one  state  what  faith  and  credit  is  given  a 
judgment  in  the  courts  of  another  state  in 
"which  such  judgment  was  rendered, 

[See  Ann.  Gas.  1915B  844.] 

(Syllabus  by  court.) 

Error  to  District  Court,  Pontotoc  county: 
MoKeown,  Judge. 

Action  by  L.  G.  Crews,  plaintiff,  against 
St.  Louis  and  San  Francisco  Railroad  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  brings  error.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

W.  F,  Evans,  R,  A.  Klenschmidt  and  E,  H. 
Eostet'  for  plaintiff  in  error. 

[147]  Thaoeer,  C— The  plaintiff  in  error 
^ill  be  designated  as  "defendant,"  and  de- 
fendant in  error  as  "plaintiff,"  in  accord  with 
their  respective  titles  in  the  trial  court. 

This  is  an  action  for  debt  commenced  on 
July  27,  1910,  by  plaintiff,  a  resident  citizen 
of  Oklahoma,  against  defendant,  a  Missouri 
railway  corporation  owning  and  operating  a 
line  of  its  road  in  Pontotoc  county,  Okla. 
The  defendant,  on  September  22,  1910,  an- 
swered by  a  general  denial ;  but  on  September 
29,  1911,  the  day  of  the  trial,  ^t  filed  an 
amended  answer  admitting  said  indebtedness 
to  the  amoimt  of  $406.20,  less  a  credit  of 
^295.50  claimed  on  account  of  a  judgment 
rendered  against  it,  as  garnishee,  on  May  13, 
1911,  by  a  justice  of  the  peace  of  Wyandotte 
county,  Kan.,  in  an  action  commenced  be- 
fore him  on  January  16,  1911,  by  L.  A. 
Palmer,  a  resident  of  Kansas,  as  plaintiff, 
against  the -plaintiff  in  the  instant  case  as 
defendant,  who,  being  a  nonresident  of  Kan- 
sas, was  served  with  notice  thereof  only  by 
publication,  upon  a  claim  for  house  rent, 
labor  performed,  money  had  and  received,  and 
goods  sold  and  delivered,  assigned  to  said 
Palmer  by  one  Hen  son,  a  resident  of  Okla- 
homa, in  violation,  it  appears,  of  Session 
Laws  of  Oklahoma  of  1910,  section  2,  c.  14, 
p.  19  (section  21)12,  Rev.  Laws  1910),  if  the 
same  is  a  constitutional  and  valid  law,  unless 
said  Kansas  judgment  in  effect  negatives  and 
is  conclusive  as  to  such  violation. 

As  predicate  for  its  said  claim  of '  said 
credit,  the  defendant,  in  said  amended  an- 


swer, alleged,  in  substance  and  effect,  the 
following  and  no  other  pertinent  facta: 
That,  upon  being  served  with  gamishmeDt 
process  in  said  case  in  said  Kansas  court, 
this  defendant,  as  garnishee  there,  on  April 
14,  1911,  answered  admitting  its  indebtedness 
[148]  to  this  plaintiff  (defendant  in  that 
case)  to  the  amount  of  $406.20;  that  there- 
upon and  on  the  same  day  said  Kansas  court 
found  that  this  plaintiff  (the  defendant 
there)  could  not  be  personally  served  with 
summons  in  Kansas  and  continued  that  case 
for  publication  to  May  13,  1911,  a  period  of 
29  days;  that  on  May  13,  1911,  said  Kansas 
court  foimd  that  due  and  legal  publication 
service  had  been  made  on  this  plaintiff  (de- 
fendant there)  and  gave  judgment  against 
him  for  $284.30  and  costs  taxed  at  $11.20, 
making  a  total  of  said  $295.50,  which  amount 
this  defendant  (garnishee  there)  was  by  said 
judgment  ordered  to  pay  into  said  court;  and 
that  this  defendant,  as  such  garnishee,  paid 
that  amount  into  that  court  as  so  ordered  to 
do. 

Plaintiff,  in  reply  thereto,  alleged: 

"Comes  now  the  plaintiff,  and,  for  reply 
to  defendant's  affirmative  allegation  set  up  in 
the  defendant's  answer,  pleads  over  against 
the  defendant  herein,  wherein  it  sets  up  a 
judgment  rendered  in  favor  of  one  L.  A. 
Palmer,  from  the  ju&tice  court  of  Wyandotte 
county,  Kan.,  and  says  that  the  plaintiff 
Palmer  in  that  action  is  a  nonresident  of 
the  State^  of  Oklahoma,  and  a  resident  of 
the  State  of  Kansas,  and  that  he  is  the 
assignee  of  one  W.  A.  Henson,  a  resident  of 
the  county  of  Pontotoc,  State  of  Oklahoma, 
which  assignment  was  had  and  suit  brought 
since  the  8th  day  of  June,  1910,  which  judg- 
ment is  void,  all  of  which  is  done  with  intent 
to  cheat  and  defraud  this  plaintiff." 

No  question  as  to  the  sufficiency  of  this 
reply  to  allege  a  right  under,  and  thus  raise 
the  question  of  the  constitutionality  and  ef- 
fect of,  the  said  section  2912,  Rev.  Laws  1910, 
is  raised. 

The  court,  in  the  instant  case,  over  plam- 
tiff's  very  comprehensive  objection,  including 
a  denial  of  the  jurisdiction  [149]  of  the 
Kansas  court,  admitted  in  evidence  in  proof 
of  defendant's  said  allegation  the  said  Kansas 
court  judgment,  which,  in  substance  and 
effect,  recites  all  said  facts  alleged  by  plain- 
tiff, except  the  fact  of  defendant's  payment 
of  said  $295.50  into  the  Kansas  court  u 
thereby  required  to  do,  and  no  other  fact 
is  thereby  shown;  but,  in  instructing  a 
verdict  for  the  plaintiff  to  the  amount  of 
$464.95,  with  interest  from  May  Ir  1910,  at 
six  per  cent,  the  court  denied  the  defendant's 
claim  of  credit  to  the  amount  of  said  $295.50 
in  words  as  follows: 

"The  court  instructs  you  that  the  judgment 
introduced  in  evidence,  obtained  in  the  justice 
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of  the  peace  court  of  Wyandotte  coimty,  in 
the  State  of  Kansas,  appears  to  have  been 
obtained  by  a  transfer  or  assignment  of  a 
claim  from  one  Henson,  a  resident  of  the 
State  of  Oklahoma,  made  in  January,  1911, 
and  that  the  assignment  of  said  claim  is  in 
violation  of  the  statute  of  the  State  of 
Oklahoma,  known  as  Senate  Bill  No.  21,  of 
the  Session  Laws  of  1910,  which  provides, 
among  other  things,  that  no  creditor  residing 
in  the  State  of  Oklahoma  can  assign,  trans- 
fer, or  send  a  claim  to  persons  out  of  the 
State  of  Oklahoma  for  the  purpose  of  collect- 
ing claims  against  persons  within  the  State 
of  Oklahoma.  And  for  that  reason  the  court 
holds  that  the  judgment  in  the  State  of 
Kansas  is  not  binding  upon  the  plaintiff  in 
this  case,  and  that  the  defendant  company  is 
not  entitled  to  a  credit  for  the  amount  of 
that  judgment." 

On  September  29,  1911,  upon  an  instructed 
verdict,  the  plaintiff  recovered  judgment  for 
$464.95  (less  $29.40,  for  which  plaintiff  en- 
tered a  remittitur  with  interest  thereon 
from  May  1,  1910,  at  the  rate  of  six  per  cent 
per  annum,  thereby  rejecting  defendant's  said 
claim  of  a  credit  to  the  amount  of  $295.50. 

It  is  the  duty  of  a  garnishee,  in  such  cases 
as  this,  to  interpose  in  behalf  of  his  cred- 
itor (defendant  in  that  [150]  action)  the 
defenses  of  which  he  is  cognizant  and  which 
he  is  able  to  make,  in  order  to  be  entitled 
to  set  up  a  judgment  and  payment  in  sucJi 
garnishment  proceedings  in  bar  of  an  action 
a^inst  him  by  such  creditor  for  the  gar- 
nisheed  debt.  20  Cyc.  1143;  In  re  Beals,  116 
Fed.  530;  Southern  R.  Co.  v.  Fulford,  125  Ga. 
103,  54  8.  E.  68,  5  Ann.  Cas.  168,  and  notes 
thereto;  Illinois  Cent.  R.  Co.  v.  Smith,  70 
Miss.  344,  12  So.  461,  19  L.R.A.  577,  35  Am. 
St.  Rep.  651,  and  notes  thereto. 

It  should  here  be  observed,  however,  that 
the  two  cases  last  above  cited  are  contrary  to 
the  general  holdings  of  the  courts  in  respect 
to  a  certain,  here  unimportant,  application 
of  the  rule  they  are  cited  to  support. 

It  is  also  the  duty  of  the  garnishee,  in 
such  cases  as  this,  to  give  or  excuse  its  fail- 
ure to  give  its  creditor  (defendant  in  the  case 
in  which  the  garnishment  is  sued  out)  notice 
of  the  garnishment  proceedings,  in  order  to 
be  entitled  to  set  up  judgment  and  payment^ 
thereof  in  garnishment  in  bar  of  an  action 
against  it  by  such  creditor  for  the  garnisheed 
debt.  2  Enc.  U.  S.  Rep.  688,  689,  and  701; 
Karris  v.  Balk,  198  U.  S.  215,  25  S.  Ct.  625, 
40  U.  S.  (L.  ed.)  1023,  3  Ann.  Cas.  1084; 
Chicago,  etc.  R,  Co.  V.  Sturm,  174  U.  8.  710, 
19  S.  Ct.  797,  43  U.  8.  (L.  ed.)  1144. 

The  pertinent  part  of  the  answer  of  the 
defendant  in  the  instant  case,  merely  alleging 
a^  it  does  that  on  April  14,  1911,  as  garnishee 
in  Kansas,  it  answered  the  garnishment  proc- 
ess from  the  Kansas  court  admitting  its  in- 


debtedness to  the  present  plaintiff  (who  was 
principal  defendant  in  that  case)  to  the 
amount  of  $406.20,  as  aforesaid,  impliedly 
and  upon  the  principle  of  expresaio  imtiM  est 
exolusio  alterius,  negatives  the  idea  that  it 
disclosed  to  that  court  any  matter  of  defense 
against  that  [151]  action  or  process;  such, 
for  instance,  as  the  pendency  of  the  instant 
case  or  the  assignment  of  the  claim  sued  on 
in  violation  of  our  statute;  and  no  excuse  for 
failure  to  do  so  is  alleged  in  the  answer  or 
shown  in  the  evidence  in  the  instant  case. 

The  errors  assigned,  each  and  all,  relate  to 
the  question  as  to  whether  the  trial  court 
erred  in  instructing  the  jury  to  return  said 
verdict  for  plaintiff  and  to  reject  defendant'a 
claim  of  credit  to  the  amount  of  $295.50  as 
aforesaid. 

The  principal  contention  of  the  defendant 
is  that  said  Session  Laws  of  1910,  section  2, 
c.  14,  p.  19  (section  2912,  Rev.  Laws  1910), 
upon  which  the  question  was  decided  against 
it  in  the  trial  court,  is  unconstitutional  and 
void.  The  section  in  question  reads  as  fol« 
lows : 

"Whosoever,  directly  or  indirectly,  assigna 
or  transfers  any  claim  or  debt  against  a 
citizen  of  Oklahoma  for  the  purpose  of  hav* 
ing  the  same  collected  by  proceedings  in 
attachment,  garnishment  or  other  process,  or 
which  is  thereafter  attempted  to  be  so  col> 
lected  out  of  the  wages  or  personal  earnings 
of  the  debtor,  in  courts  outside  of  the  State 
of  Oklahoma,  when  the  creditor,  the  debtor^ 
and  the  person  or  corporation  owing  the 
money  intended  to  be  reached  by  the  proceed- 
ings in  attachment  or  garnishment,  are  all 
within  the  jurisdiction  of  the  State  of  Okla- 
homa, shall  be  deemed  guilty  of  a  mis« 
demeanor  and  upon  conviction  thereof  shall 
be  fined  in  any  sum  not  more  than  one  thou- 
sand dollars,  nor  less  than  five  hundred 
dollars  or  imprisonment  in  the  county  jail 
of  not  less  than  thirty  days,  nor  more  than 
one  year,  or  both  such  fine  and  imprison- 
ment." 

In  !Minnetonka  Oil  Co.  v.  Cleveland  Vitri- 
fied Brick  Co.  1:7  Okla.  180,  111  Pac.  826,  it 
is  said: 

"At  common  law  no  chose  in  action  waa 
assignable.  In  equity,  however,  every  chose 
in  action,  except  a  tort,  [152]  was  assign* 
able,  but  subject  to  all  equities  that  might 
be  set  up  against  it.  .  .  .  Under  our 
statute,  every  chose  in  action,  not  founded 
upon  a  tort,  is  assignable,  and  right  of  ac- 
tion is  conferred  upon  the  assignee."  Sec- 
tions 3898.  3890,  Stat.  1893  (sections  46dU 
4682,  Rev.  Laws  1910). 

And  in  2  R.  C.  L.  sec.  3,  p.  595,  it  is  said: 

"Except  in  cases  within  the  law  merchant* 
it  was  an  established  principle  of  the  common 
law  that  a  chose  in  action,  which  is  defined 
as  a  personal  right  not  reduced  into  posses- 
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«ion,  but  recoverable  by  a  suit  at  law,  could 
not  be  assigned,  and  that  no  man  could  pur- 
chase another's  right  to  a  suit  either  in  whole 
or  in  part." 

It  thus  appears  that  the  legal  right  to 
assign  a  chose  in  action  is  statutory;  and  we 
aee  no  reason  why  both  the  legal  and  the 
equitable  right  may  not  be  reasonably  quali- 
fied by  statute,  as  by  the  inhibition  contained 
in  said  section  2912,  Rev.  Laws  1910,  to  pre- 
'  vent  evasion  of  state  laws  affecting  the  rights 
of  its  citizens. 

The  following  cases  touching  the  power  of 
the  state  in  regard  to  the  right  of  individ- 
uals to  contract  in  general  seem  in  loorical 
effect  at  least  to  justify  the  last  preceding 
statement:  Williams  v.  Wichita  Fourth  Nat. 
Bank,  16  Okla.  477,  82  Pac.  496,  2  L.R.A. 
(N.S.)  334,  6  Ann.  Cas.  970;  Noble  v.  Ft. 
iSmith  Wholesale  Grocery  Co.  34  Okla.  662, 
127  Pac.  14,  46  L.R.A.fN.S.)  455;  Central 
Loan,  etc.  Co.  v.  Campbell  Commission  Co. 
173  U.  S.  84,  19  S.  Ct.  346,  43  U.  S.  (L.  ed.) 
«23;  Otis  V.  Parker,  187  U.  S.  606,  23  S.  Ct. 
168,  47  U.  S.  (L.  ed.)  323;  Cantwell  v.  Mis- 
aouri,  199  U.  S.  602,.  26  S.  Ct.  749,  60  U.  S. 
(L.  ed.)  329;  Bootli  v.  Illinois,  184  U.  8. 
425,  22  S.  Ct.  425,  46  U.-  S.  (L.  ed.)  623; 
Tay  V.  Bankers'  Surety  Co.  126  Minn.  211, 
146  N.  W.  359,  Ann.  Cas.  1915C  688;  Ex 
p.  Gemmill,  20  Idaho  732,  119  Pac.  298,  41 
L.R.A.(N.S.)  711,  Ann.  Cas.  1913A  76;  Boone 
[153]  V.  State,  170  Ala.  57,  54  So.  109,  Ann. 
Cas.  1912C  1065;  Chicago,  etc.  R.  Co.  v. 
Ebersole    (Ind.)    87  N.  E.  1090. 

In  Otis  V.  Parker,  supra,  a  state  statute 
was  upheld  "avoiding  all  contracts  for  sales 
of  shares  of  corporate  stock  on  margin,  and 
providing  for  the  recovery  of  any  money  paid 
on  such  contracts,  although  this  provision 
may  be  construed  to  apply  to  bona  fide  as 
well  as  gambling  contracts." 

In  Fay  v.  Bankers'  Surety  Co.  supra,  it  la 
«aid: 

"Speaking  generally,  there  would  seem  to 
be  little  doubt  concerning  the  power  of  the 
Legislature  to  regulate  asignments  of  choses 
in  action,  which  were  not  assignable  at  com- 
mon law,  though  the  rule  was  otherwise  in 
^uity.  Certainly  the  general  legislative 
power  has  always  existed  at  least  to  attach 
reasonable  conditions.  Like  objections  to 
analogous  statutes  have  recently  been  con- 
sidered by  some  of  the  ablest  state  courts  of 
this  country,  and  also  by  the  Supreme  Court 
ol  the  United  States.  In  International  Text- 
Book  Co.  V.  Weissinger,  160  Ind.  349,  65  N.  E. 
521,  65  L.R.A.  599,  98  Am.  St.  Rep.  334,  it 
was  held  that  the  police  power  was  ample  to 
prohibit  employees  from  assigning  future 
wages.  The  Supreme  Court  of  Massachusetts, 
in  Mutual  Loan  Co.  v.  Martell,  200  Mass. 
482,  86  N.  E.  916,  43  L.R.A.(N.S.)  746,  128 
Am.  St.  Rep.  446,  decided  that  the  constitu- 


tional right  to  contract  was  in  no  wise 
infringed  by  requiring  asaignments  of  future 
wages,  to  secure  small  loans,  to  be  accepted 
by  employers  in  writing,  consented  to  by  the 
wives  of  the  assignors,  and  recorded,  in  order 
to  be  enforceable.  Subsequently  that  case 
was  affirmed  in  222  U.  S.  225,  32  S.  Ct  74,  56 
U.  S.  (L.  ed.)  175,  Ann.  Cas.  1913B  529. 
While  neither  of  the  courts  last  mentioned 
sustain  a  total  prohibition  of  assignments  of 
wages,  the  latter  affirms  the  holding  of  the 
former,  and  also,  as  likewise  the  Massa- 
chusetts and  Indiana  cases  sustain  the 
legislation  as  against  the  claim  of  improp- 
er classification.  In  Massie  v.  Cessna,  239 
111.  352,  88  N.  E.  152,  28  L.ILA.(N.S.) 
[154]  1108,  130  Am.  St  Rep.  234,  a  different 
view  was  taken  concerning  restrictions  upon 
assignments  of  salaries.  New  York,  however, 
approves  and  follows  the  decisions  in  Mutual 
Loan  Co.  v.  Martell,  supra,  and  the  con- 
clusion reached  is  that  its  'statute  is  a 
reasonable  exercise  of  the  police  power  vested 
in  the  Legislature  and  tends  to  preserve  the 
public  welfare  and  the  particular  welfare  of 
both  the  employer  and  the  employee.'  See 
Thompson  v.  Erie  R.  Co.  207  N.  Y.  171,  177, 
100  N.  E.  791.  While  the  statutes  so  con- 
strued differ  from  the  one  under  considera- 
tion, no  distinction  in  principle  is  involved. 
We  consider  the  reasoning  of  the  cases  up- 
holding tlie  New  York  and  Massachusettts 
statutes  conclusive  as  to  the  constitutionality 
of  ours  and  sustain  it" 

The  practice  of  resident  creditors,  having 
claims  for  debt  against  resident  debtors,  to 
send  such  claims  to  persons,  companies,  or 
corporations  out  of  this  state  for  action 
thereon  or  to  assign  them  to  another  person, 
company,  or  corporation,  to  be  collected  in 
another  state  by  attachment  or  garnishment 
process  in  its  courts  against  such  resident 
debtor's  debtors,  who,  together  with  the  res 
to  be  attached  or  gamisheed,  can  be  reached 
by  such  process  in  this  as  well  as  in  such 
other  state,  as  a  means  of  evading  the  exemp- 
tion or  other  la^s  of  this  state  or  of  defeat- 
ing any  right  such  resident  debtor  may  have 
under  our  laws,  was  no  doubt  the  evil  against 
which  this  and  the  other  sectiona  of  this 
statute  were  directed. 

Statutes  similar  to  the  one  under  consid- 
'eration  in  the  instant  case  exist  in  some  of 
the  other  states,  including  TCangas  (section 
1,  c.  118,  Laws  of  1909,  Gen.  Stat  1909,  sec. 
5842)  ;  and  they  appear  to  have  been  gen- 
erally upheld  by  t]ie  oourtB  as  intended  and 
apropriate  to  prevent  evasions  of  the  laws, 
especially  the  exemption  laws,  of  the  states 
enacting  them. 

[155]  The  following  cases,  either  directh 
or  in  more  immediate  logical  effect  than  tho^ 
hereinbefore  cited,  uphold  such  statutes  s< 
constitutional:     Cole  v.  Cunningham,  133  V- 
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£.  107,  10  S.  Ct  269,  33  U.  S.  (L.  ed.)  538 
(not  involving  any  statutes,  but  sustaining 
"the  rights  of  courts  of  equity  to  enjoin  as- 
siigninents)  ;  Sweeny  v.  Hunter,  145  Pa.  St. 
363,  22  Atl.  653,  14  L.It.A.  504 ;  Singer  Mfg. 
Co.  V.  Fleming,  39  Neb.  670,  68  N.  W.  226, 
:23  L.ILA.  210,  42  Am.  St.  Rep.  613;  O'Connor 
V.  Walter,  37  Neb.  267,  65  N.  W.  867,  23 
I..ILA.  650,  40  Am.  St.  Rep.  486;  Bishop  v. 
Middleton,  43  Neb.  10,  61  N.  W.  129,  26 
LJl^.  445;  Baltimore,  etc.  Southwestern  R. 
Co.  V.  Adams,  159  Ind.  688,  66  N.  £.  43,  60 
L..R.A.  396;  Markley  v.  Murphy,  180  Ind.  4, 
102  N.  E.  376,  47  L.R.A.(N.S.)  689;  Hinds  v. 
Sells,  63  Ohio  St.  328,  68  N.  E.  800;  Dough- 
erty V.  American  McKenna  Process  Go.  265 
111.  369,  99  N.  £.  619,  Ann  Cas.  1913D  668, 
I4.R.A.1915F  955. 

In  Sweeney  v.  Hunter,  supra,  it  is  said: 
"In   Story  on  Equity  Jurisprudence,  sees. 
^99,  900,  the  principle  is  thus  stated:     'But, 
although  the  courts  of  one  cotmtry  have  no 
authority  to  stay  proceedings  in  the  courts 
of  another,  they  have  an  undoubted  authority 
to  control  all  persons   [and  things]   within 
their    own    territorial    limits.      When   there- 
fore both  parties  to  a  suit  in  a  foreign  coun- 
try are  resident  within  the  territorial  limits 
of  another  country,  the  courts  of  equity  of  the 
latter  may  act  in  personam  upon  those  par- 
ties,  and  direct  tliem  by  injunction  to  proceed 
no  further  in  such  suit.    In  such  a  case,  these 
<;ourt8  act  upon  the  acknowledged  principles 
of  public  law  in  regard  to  jurisdiction.    They 
-do  not  pretend  to  direct  or  control  the  foreign 
court,  but,  without  regard  to  the  situation 
of   the    subject-matter   of   the  dispute,   they 
consider  the  equities  between  the  parties,  and 
•decree  in  personam  according  to  those  eq- 
uities.   .    .    .    It  is  now  held  that,  whenever 
the  parties  are  [156]  resident  within  a  coun- 
try,   the  courts   of   that  country   have   full 
authority  to  act  upon  them  personally,  with 
respect  to  the  subject  of  suits  in  a  foreign 
country,  as  the  ends  of  justice  may  require; 
and,  with  that  in  view,  order  them  to  take, 
or  omit  to  take,  any  steps  and  proceedings 
in  any  other  court  of  justice,  whetlier  in  the 
same  country,  or  in  any  foreign  country.*    If 
a  state  court  has  the  power  to  thus  restrain 
it<i  citizens,  and  prevent  the  evasion  or  nul- 
lification of  its  laws,  what  is  there  to  prevent 
the  Legislature,  which  can  enlarge  or  limit 
such    jurisdiction,    from    enacting   laws    the 
effect  of  which  will  be  similar  to  that  of  pro- 
ceedings by  injunction." 

The  statute  under  consideration  applies 
only  to  cases  in  which  the  creditor,  the  debt- 
•or,  and  the  person  or  corporation  owing 
money  or  for. earnings  intended  to  he  reached 
hy  attachment,  garnishment,  or  other  mesne 
process,  are  all  within  the  jurisdiction  of  this 
state,  the  res  to  be  reached  by  such  process 
being  thus  within  the  reach  of  the  process  of 


the  courts  of  this  state  if  not  exempt,  and 
in  which  the  claim  is  sent  to  persons,  com- 
panies, or  corporations  out  of  the  state  or 
assigned  to  such  persons,  companies,  corpora- 
tions for  collection  by  such  process  in  the 
courts  of  another  jurisdiction. 

It  may  be  doubted  if  the  provision  in  this 
section  of  the  statute  that,  in  the  situation  of 
all  the  parties  therein  described,  any  assign- 
ment of  a  claim  or  debt  "which  is  thereafter 
attempted  to  be  collected  out  of  the  wages 
or  personal  earnings  of  the  debtor,  in  courts 
outside  of  the  State  of  Oklahoma,**  is  pro- 
hibited, is  constitutional  and  valid,  as  this 
would  seem  to  be  a  futile  attempt  to  give 
the  statute  extraterritorial  effect  upon  the 
action  of  an  assignee  in  the  courts  of  another 
state,  although  such  assignee  may  have  taken 
the  assignment  in  good  faith  and  even  with- 
out any  intent  at  the  time,  to  take- such 
[157]  action,  thus  giving  the  statute  the 
effect  of  following  a  valid  assignment  into 
another  jurisdiction  and  preventing  a  lawful 
assignee  from  suing  out  a  writ  of  attach- 
ment or  garnishment  in  such  other  jurisdic- 
tion without  having  such  act  to  automatically 
operate  to  invalidate  the  theretofore  valid 
assignment  to  him.  In  the  instant  case,  it 
is  neither  necessary  to  consider  or  determine 
whether  this  last-quoted  provision  is  oon- 
stitutional  and  valid  nor,  if  so,  its  effect,  and 
we  will  not  do  so.  But,  excepting  this  last- 
quoted  provision,  we  are  of  the  opinion  that 
the  statute  is  within  the  police  power  of  the 
state  and  is  constitutional  and  valid,  as  here- 
inbefore shown. 

It  not  only  appears  that  the  violation  of 
said  section  2912,  Rev.  Laws  1910,  might  have 
been  successfully  presented  to  the  Kansas 
court  as  a  defense  to  said  garnishment  pro- 
ceedings, but  it  further  appears  that  the 
pendency  of  the  instant  case,  if  disclosed  to 
the  Kansas  court,  would  have  prevented  the 
judgment  against  this  defendant  as  such  gar- 
nishee. 

The  principle  upon  which  the  case  of  Mis- 
souri, etc.  Co.  V.  Bradshaw,  37  Okla.  317,  132 
Pac.  327,  L.R.A.1917F  1013,  is  based,  i.  e., 
the  maxim  of  "(jui  prior  est  tempore  potior 
est  ji*re"  (he  who  is  first  in  time  is  better 
in  right),  would  seem  to  be  decisive  of  the 
instant  case  for  the  reason  that  it  requires 
us  to  assume,  as  shown  by  the  authorities 
quoted  in  that  case  and  by  the  latter  case  of 
Lowenstein  v.  Levy,  212  Fed.  383,  129  C.  C. 
A.  59,  that  if  the  present  defendant  had,  in 
his  answer  as  garnishee  in  the  Kansas  court, 
disclosed  the  pendency  of  the  instant  case, 
the  judgment  against  him  therein  would  not 
have  been  entered. 

The  case  of  Missouri,  etc.  R.  Go.  v.  Brad- 
shaw, supra,  cites  and  quotes  authorities 
from  which  this  conclusion  [158]  is  impera- 
tive; and  in  the  later  case  of  Lowenstein  v. 
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Levy,  supra,  a  decision  to  the  same  effect  is 
expressly  predicated  upon  the  view  that  a 
mere  personal  action  for  debt  Impoimds  the 
res  as  against  foreign  jurisdiction  and  fixes 
its  situs  as  within  the  state  as  against  a 
foreign  jurisdiction  in  the  same  way  and  as 
efiectively  as  a  summons  in  garnishment 
does;  the  res  being  intangible. 

In  said  Lowenstein  Case  it  is  said: 

"The  principle  involved  is  not  the  necessity 
that  a  court  must  control  its  own  judgments, 
although  this  has  been  given  importance  in 
many  cases;  it  is  rather  the  familiar  prin- 
ciple that  prior  seizure  of  the  property  in- 
volved gives  exclusive  jurisdiction  over  that 
property.  .  .  .  This  was  said  regarding 
an  actual  seizure  of  physical  property,  but  it 
must  be  no  less  true  regarding  the  only  kind 
of  seizure  which  can  be  made  of  intangible 
property.  The.  thing  here  involved,  the  debt 
.  .  .  could  be  seized  or  appropriated  at 
Memphis  (where  the  gariushment  process  was 
served)  only  by  the  service  of  process  like  a 
summons  (on  the  garnishee) ;  but  the  same 
thing  had  already  been  impounded  in  the 
same  way  by  the  Supreme  Court  of  New 
York" — ^that  is,  by  an  ordinary  action  for 
the  debt  and  the  acquisition  of  jurisdiction  of 
the  person  of  the  principal  debtor. 

Also,  see  Cole  v.  Cunningham,  133  U.  8. 
107,  10  8.  Ct.  269,  33  U.  S.  (L.  ed.)  538; 
Wabash  R.  Co.  ▼.  Tourville,  179  U.  S.  322, 
21  S.  Ct.  113,  45  U.  S.   (L.  ed.)   210. 

We  are  not  unmindful  of  section  1,  art.  4, 
of  the  federal  Constitution,  which  reads: 

"Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  And  the 
Congress  may  by  general  laws  prescribe  the 
manner  in  which  such  acts,  records,  and  pro- 
ceedings shall  be  proved,  and  the  effect 
thereof." 

[159]  Nor  have  we  overlooked  section  905, 
Rev.  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1913,  sec.  1519,  3  Fed.  St.  Annot. 
37),  which  reads: 

"The  records  and  judicial  proceedings  of 
the  courts  of  any  state  or  territory  .  .  . 
shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States,  by  the  at- 
testation of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together 
with  the  certificate  of  the  judge,  chief  justice, 
or  presiding  magistrate,  that  the  said  attes- 
tation is  in  due  form.  And  the  said  records 
and  judicial  proceedings,  so  authenticated, 
shall  have  such  faith  and  credit  given  them  in 
every  court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  courts  of  the 
state  from  which  they  are  taken." 

And  it  appears  clear  that  the  Kansas  judg- 
ment, to  the  extent  of  the  jurisdiction  of  the 
Kansas  court,  is  here  conclusive  of  the  issues 
thereby  determined   so  far   as  the   same   is 


entitled  to  faith  and  credit  by  law  or  usage 
in  the  courts  of  Kansas. 

If  the  question  as  to  whether  the  assign- 
ment of  the  claim  of  debt  by  Henson  to 
Palmer  was  in  violation  of  the  laws  of  Okla- 
homa, and  the  effect  thereof  upon  Palmer's 
right  to  seize  the  debt  by  garnishment  in 
Kansas  was  involved  in  and  determined  by 
the  Kansas  judgment,  so  that  the  adjudica- 
tion would  be  conclusive  in  Kansas  courts 
upon  the  plaintiff  ( the  principal  defendant  in 
the  Kansas  court),  it  muat  be  regarded  as 
conclusive  here. 

If  the  question  of  the  pendency  and  effect 
of  the  instant  case  was  involved  in  and  de- 
termined by  the  Kansas  judgment,  so  that 
the  adjudication  is  conclusive  in  Kansas  upon 
the  plaintiff  here  (the  principal  defendant 
there),  it  must  be  regarded  as  conclusive  here. 

But,  however  far-reaching  and  conclusive 
the  judgment  in  question  may  be  as  between 
the  plaintiff  there  [160]  and  this  defendant^ 
as  garnishee  there,  or  even  as  between  that 
plaintiff  and  the  plaintiff  here  in  respect  to 
the  reSf  the  Kansas  court  did  not  acquire 
jurisdiction  of  the  person  of  the  plaintiff  in 
the  instant  case  (the  principal  defendant 
there),  and  that  judgment  is  not  and  does 
not  purport  to  be  and  could  not  have  hem 
entered  so  as  to  be  of  any  effect  whatever  a» 
a  personal  judgment  against  him  ( Penney er 
v.  Neff,  95  U.  S.  714,  24  U.  S.  (L.  ed.)  565) ; 
and  the  defendant  here  is  entitled  to  plead  it 
and  the  payment  thereof  In  bar  pro  tanto  ot 
the  present  action  only  if,  in  fact,  the  rcSr 
that  is,  the  debt  for  which  plaintiff  now  sues. 
was,  without  the  fault  of  the  garnishee,  sub- 
jected to  it. 

In  other  words,  the  Kansas  judgment,  to 
which  the  plaintiff  here  was  not  a  party  in 
person,  together  with  the  fact  of  the  defend- 
ant's payment  thereof,  is  a  pro  tanto  defense 
to  the  present  action  only  if  (1)  the  Kansas 
court  acquired  jurisdiction  of  and  appropri- 
ated the  reSf  that  is,  the  debt,  and  (2)  if  the 
present  defendant,  as  garnishee  there,  so  dis- 
charged its  duty  in  that  case  to  the  plaintiff 
here  as  to  be  entitled  to  plead  the  same  here. 

It  may  not  be  inapposite  to  here  direct 
attention  to  the  fact  that,  subject  to  section 
3699,  Stat.  1893,  section  4772,  Rev.  Lawa 
1910  (see  Cowan  v.  Maxwell,  27  Okla.  87,  111 
Pac.  388;  Butcher  v.  Brownsville  Bank,  2 
Kan.  70,  83  Am.  Dec.  446 ;  Rheinhart  v.  State, 
14  Kan.  318),  the  general  rules  of  pleading 
and  evidence  obtain  in  ascertaining  in  one 
state  the  effect  in  the  courts  of  another  state 
of  a  judgment  rendered  by  a  court  of  such 
other  state.  9  Fed.  St.  Annot.  147;  6  Ene. 
U.  S.  Sup.  Ot.  Rep.  337,  344-347 ;  Hanlcy  v. 
Donoghue,  116  U.  S.  1,  6  S.  Ct.  242,  29  tJ.  8. 
(L.  ed.)  536;  Chicago,  etc  R.  Co.  v.  Wiggins 
Ferry  Co.  119  U.  S.  615,  7  S.  Ct.  398,  30 
U.  8.  (L.  ed.)  519.    [161]  And  it  would  seem 


ST.  LOUIS,  ETC.  R 
51  Okla, 

that  the  burden  was  upon  the  defendant  in 

the  instant  case  to  show  the  court  by  what 

right  he  here  asks  that  the  Kansas  judgment 

asainst  him,  to  which  the  plaintiff  here  was 

not  in  person  a  partyi  be  allowed  to  bar  pro 

tanto  this  plaintiff's  action  against  him. 

If,  as  may  be  true,  the  trial  court  erred  in 
assuming  in  the  instruction  in  question  that 
the  assignment  of  the  claim  by  Henson  to 
Palmer  in  violation  of  our  law  of  itself,  and 
without  regard  to  what  was  determined  by 
the  Kansas  court,  disentitled  the  defendant 
iu  the  instant  case  to  plead  the  Kansas  judg- 
ment as  bar  pro  tanto  to  this  action,  such 
«rror  was  harmless. 

The  mere  fact  that  the  trial  court  may 
have  given  the  jury  a  wrong  or  imperfect 
reason  for  instructing  it  to  reject  the  credit 
claimed  by  defendant  is  certainly  harmless 
error,  if,  as  we  have  hereinbefore  undertaken 
to  show,  the  plaintiff  was  for  other  reasons 
entitled  to  an  instruction  rejecting  said  claim 
of  credit. 

If,  as  contended  by  defendant,  this  court 
should  presume  that  the  statute  laws  of  Kan-, 
sas  applicable  to  the  said  case  in  the  Kansas 
courts  are  the  same  as  our  own,  it  would 
seem  that  this'  case  would  have  to  be  affirmed 
upon  the  authority  of  Missouri,  etc.  K.  Co.  v. 
Housley,  43  Okla.  794,  Ann.  Cas.  1916B  362, 
144  Pac.  610,  as  it  would  appear  that  Palmer 
(the  plaintiff  in  the  Kansas  case)  did  not 
proceed  in  accordance  with  the  statute  (sec- 
tion 4696,  Stat.  1893;  section  5396,  Rev.  Laws 
1910)  to  obtain  service  by  publication  and 
jurisdiction  of  the  rea;  but  the  foregoing 
views  make  it  unnecessary  to  determine  or 
consider  the  question. 

[162]  For  the  reasons  stated  in  this  opin- 
ion, the  judgment  of  the  trial  court  should  be 
affirmed. 

By  the  Court. — ^It  is  so  ordered. 


NOTE. 

Clfect  of  Payment  of  Jad^m^At  liy 
Garnisliee  on  Liability  to  Principal 
Defendant   in   Another   Jnrisdiotion. 

Oeneral  Rule, 

If  a  debt  is  garnished  in  a  court  of  compe- 
tent jurisdiction  and,  after  a  fair  disclosure 
by  the  garnishee  and  the  assertion  by  him 
of  any  defense  known  to  him,  judgment  is 
entered  against  him,  a  payment  of  the  judg- 
ment will  to  the  extent  thereof  protect  him 
from  liability  to  his  creditor  in  another  juris- 
diction. 

England.— Allen  v.  Dundao,  3  T.  R.  125; 
Lo  Chevalier  v.  Lynch,  1  Dougl.  170;  Phillips 
V.  Hunter,  2  H.  Bl.  402. 

United  States. — The  City  of  New  Bedford, 
20  Fed.  61;    Telles  v.   Lynde,  47   Fed.  912; 
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Chicago,  etc.  R.  Co.'  v.  Sturm,  174  U.  S.  710, 
10  S.  Ct.  797,  43  U.  S.  (L.  ed.)  1144;  Harris 
V.  Balk,  198  U.  S.  215,  3  Ann.  Cas.  1084,  25 
S.  Ct.  625,  49  U.  S.  (L.  ed.)  1023;  Louis- 
ville, etc.  R.  Co.  V.  Beer,  200  U.  S.  176,  26  S. 
Ct.  207,  50  U.  S.  (L.  ed.)  426;  Baltimore, 
etc.  R.  Co.  V.  Hostetter,  240  U.  S.  620,  36  S. 
Ct.  475,  60  U.  S.  ( L.  ed. )  829. 

Alabama. — Gunn  v.  Howell,  35.  Ala..  144,  73 
Am.  Dec.  484;  East  Tennessee,  etc.  R.  Co.  v. 
Kennedy,  83  Ala.  462,  3  So.  852,  3  Am.  St. 
Rep.  755;  Jos.  Joseph,  etc.  Co.  v.  Hoffman, 
173  Ala.  568,  Ann.  Cas.  1914A  718,  56  So.  216, 
38  L.R.A.(N.S.)   924. 

Arkansas, — See  St.  Louis  Southwestern  R. 
Co.  V.  Vanderberg,  91  Ark.  252,  120  S.  W.  993. 

lUinois.^Allen  v.  Watt,  79  111.  284;  Lan- 
cashire Ins.  Co.  V.  Corbetts,  165  111.  592,  46 
N.  £.  631,  56  Am.  St.  Rep.  275,  36  L.R^. 
640;  Becker  v.  Illinois  Cent.  R.  Co.  250  111. 
40,  95  N.  £.  42,  35  L.R.A.(N.S.)  1154,  affirm- 
vng  158  111.  App.  520.  And  see  S.  Dwight 
Eaton  Co.  v.  Kelly,  45  111.  App.  533. 

Indiana. — ^Baltimore,  etc.  Southwestern  R. 
Co.  V.  Adams,  159  Ind.  688,  66  N.  £.  43,  60 
L.R.A.   396. 

lovM. — See  Steltzer  v.  Chicago,  etc.  R.  Co. 
156  la.  1,  134  N.  W.  573,  L.R.A.1915E  1017. 

Kansas. — Union  Pac.  R.  Co.  v.  Baker,  6 
Kan.  App.  253,  47  Pac.  663  (overruled  in 
Chicago,  etc.  R.  Co.  v.  Sturm,  6  Kan.  App. 
427,  49  Pac.  337,  which  was  affirmed  58  Kan. 
818  mem.  61  Pac.  1100,  but  reversed  174  U.  S. 
710,  9  S.  Ot.  797,  43  U.  S.  (L.  ed.)  1144).     - 

Kentucky. — Scott  v.  Coleman,  5  Litt.  349, 
15  Am.  Dec.  71. 

Louisiana. — ^Williams  v.  St.  Louis,  etc.  R. 
Co.  109  La.  90,  33  So.  94. 

Maryland. — ^Taylor  v.  Phelps,  1  Har.  &  G. 
492. 

Massachusetts. — Wheeler  v.  Aldrich,  13 
Gray  51. 

Missouri. — Western  Assur.  Co.  v.  Walden, 
238  Mo.  49,  141  S.  W.  595. 

Nebraska. — Chicago,  etc.  R.  Co.  v.  Moore, 
31  Neb.  629,  48  N.  W.  475,  28  Am.  St.  Rep. 
534.  And  see  Hadacheck  v.  Chicago,  etc.  R. 
Co.  74  Neb.  385,  104  N.  W.  878. 

New  York, — Embree  v.  Hanna,  5  Johns. 
101;  Gray  v,  Delaware,  etc.  Canal  Co.  5  Abb. 
N.  Cas.  131;  Robaige  v.  Central  Vermont  R. 
Co.  18  Abb.  N.  Cas.  363;  Donovan  v.  Hunt, 
7  Abb.  Pr.  29;  Cochran  v.  Fitch,  1  Sandf.  Ch. 
142. 

North  Carolina. — Wright  v.  Southern  R. 
Co.  141  N.  C.  164,  53  S.  E.  831. 

Pennsylvania. — ^Rapelje  v.  Emery,  2  Dall. 
231,  lU.  S.  (L.  ed.)  361. 

Texas, — Missouri,  etc.  R.  Co.  v.  Swartz,  63 
Tex.  Civ.  App.  389,  115  S.  W.  275. 

Vtr^wiia.— Virginia  F.  &  M.  Ins.  Co.  v.  New 
York  Carousal  Mfg.  Co.  95  Va.  515,  28  S.  E. 
888,  40  L.R.A.  237. 
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In  Taylor  v.  Phelps,  1  liar.  &  G.  (Md.) 
492,  it  was  said :  "No  principle  is  now  better 
established,  than  that  where  a  debt  has  been 
recovered  by  attachment  in  a  foreign  court, 
the  recovery  is  a  protection  to  the  debtor, 
as  garnishee,  against  his  original  creditor. 
.  .  .  And  nothing  could  be  more  unreason- 
able and  unjust,  than  that  a  person,  who  has 
been  coerced  by  the  sentence  of  a  court  of 
competent  jurisdiction  to  pay  a  debt  once, 
should  be  compelled  to  pay  it  a  second  time. 
It  would  be  anything  but  right  and  proper, 
and  therefore  not  sanctioned  in  law." 

In  Baltimore,  etc.  Southwestern  R.  Co.  ▼. 
Adams,  159  Ind.  688,  66- N.  E.  43,  60  L.R.A. 
396,  wherein  a  large  number  of  cases  relating 
to  garnishments  both  foreign  and  domestic 
were  reviewed,  it  was  said:  "In  fact,  as 
against  a  garnishee  who  has  been  compelled 
to  pay  a  debt  to  another,  after  full  disclosure 
of  the  material  facts  known  to  him,  in  com- 
pliance with  a  judgment  of  a  court  of  compe- 
tent jurisdiction,  we  do  not  think  that  an 
authority  will  be  found  that  denies  the  gar- 
nishee protection." 

In  Lancashire  Ins.  Go.  v.  Gorbetts,  165  111. 
592,  46  N.  E.  631,  56  Am.  St.  Rep.  275,  36 
L.R.A.  640,  the  court  said :  "li  the  garnishee 
may,  without  its  fault  and  after  complying 
in  good  faith  with  the  laws  in  both  juris- 
dictions, be  compelled  to  pay  the  same  debt 
twice,  it  may  be  compelled  to  pay  it  as  many 
times  as  there  are  jurisdictions  in  which  it 
transacts  business;  yet  it  is  the  doctrine  of 
all  the  authorities  that  the  garnishee  is  not 
to  be  placed  in  any  worse  position  by  the 
garnishment  than  he  occupied  as  the  debtor 
of  the  principal  defendant,  nor  subjected  to 
any  greater  liability  because  of  the  garnish- 
ment. ...  To  reverse  this  judgment  is 
not  to  discriminate  against  our  own  citizens, 
as  contended  by  counsel.  They  have  the  same 
facilities  for  obtaining  the  first  judgment,  • 
and  its  satisfaction,  as  have  the  citizens  of 
other  states,  and  can  exercise  the  same  dili- 
gence and  thus  avoid  conflicts  of  jurisdiction 
and  the  tying  up  of  the  fund  by  indefinite 
delay.  We  must  therefore  hold,  that  by  force 
of  the  judgment,  and  its  satisfaction,  the  debt 
which  appellees  were  seeking  to  appropriate 
to  the  payment  of  their  demand  was  extin- 
guished, not  by  the  voluntary  act,  fraud  or 
collusion  of  the  garnishee  (which,  by  all  the 
authorities,  would  have  destroyed  its  immu- 
nity from  a  second  payment),  but  by  com- 
pulsion of  law.  After  such  payment  there 
was  no  longer  in  existence  any  debt  to  sus- 
tain the  further  proceedings  by  appellees." 

The  rule  was  applied  in  East  Tennessee,  etc. 
R.  Co.  T.  Kenn€^{y,  83  Ala.  462,  8  So.  852,  3 
Am.  St.  Rep.  755,  the  court  saying:  "The 
defense  set  up  by  the  railroad  company  was 
payment.  The  admitted  facts  show,  that  the 
plaintifT,  Kennedy,  being  temporarily  in  the 
state  of  Tennessee,  which  was  the  residence 


of  the  defendant  corporation  where  it  waa 
diartered,  was  there  sued  by  one  Kane  before 
a  justice  of  the  peace,  having  jurisdiction  of 
the  subject-matter  and  the  parties,  and,  after 
service  of  process  upon  him,  a  judgment  was 
rendered  against  him  for  the  debt  claimed, 
with  costs,  amounting  to  about  $50;  that» 
after  a  return  of  no  property  found  against 
Kennedy,  a  suit  by  garnishment  was  insti- 
tuted on  the  judgment  against  the  railroad 
company,  and  on  its  answer  as  garnishee  a 
judgment  was  rendered  condemning  this  same 
debt,  and  that  this  judgment  had  been  fully 
satisfied.  This^  we  think,  was  a  full  defense 
to  the  suit." 

It  has  been  held  authoritatively  that  any 
rule  depriving  the  garnishee  of  protection  in 
case  of  the  payment  of  a  foreign  judgment 
rendered  by  a  court  of  competent  jurisdiction 
infringes  the  full  faith  and  credit  clause  of 
the  Federal  Constitution.  Chicago,  etc.  R.  Co. 
V.  Sturm,  174  U.  S.  710,  19  S.  Ct.  797,  43 
U.  S.  (L.  ed.)  1144;  Harris  v.  Balk,  198  U.  S. 
215,  3  Ann.  Cas.  1084,  25  S.  Ct.  625,  49  U.  S. 
'  (L.  ed.)  1023;  Louisville,  etc.  R.  Co.  v.  Deer, 
200  U.  S.  176,  26  S.  Ct.  207,  50  U.  S.  (L.  ed.) 
426;  Baltimore,  etc.  R.  Co.  v.  Jlostetter,  240 
U.  S.  620,  36  S.  a.  -475,  60  U.  S.  (L.  ed.) 
829. 

It  is  immaterial  to  the  garnishee's  right  to 
protection  against  double  liability  that  the 
action  against  him  by  his  creditor  was  begun 
before  the  garnishment  proceeding.  Becl^er  v. 
Illinois  Cent.  R.  Co.  260  111.  40,  96  N.  E.  42, 
35  L.R.A.(N.S.)  1154;  Baltimore,  etc.  South 
western  R.  Co.  T.  Adams,  159  Ind.  688,  tl6 
K.  E.  43,  60  L.R.A.  396. 

IdfnitaUona  of  Rule, 

"The  governing  principle  of  the  garnishee's 
exemption  from  a  second  liability  is  the  in- 
justice of  compelling  him  to  pay,  at  the  suit 
of  his  creditor,  that  which  a  court,  having 
authority  so  to  do,  has  compelled  him  to  pav 
to  another."  Baltimore,  etc.  R.  Co.  v.  Adams. 
169  Ind.  688,  66  N.  E.  43,  60  LcR.A.  396. 
Accordingly,  if  a  foreigjn  garnishment  pro- 
ceeding was  without  jurisdiction,  a  payment 
of  the  judgment  therein  is  deemed  to  be  vol- 
untary and  affords  no  protection.  Louisville, 
etc.  R.  Co.  ▼.  Dooley,  78  Ala.  524;  Geduld  v. 
Baltimore,  etc.  R.  Co.  65  Misc.  239,  105  N.  Y. 
S.  110;  Drake  v.  De  Silva,  124  App.  Div.  95, 
108  N.  Y.  S.  1039 ;  Balk  v.  Harris,  122  N.  C. 
64,  30  S.  E.  318,  45  L.R.A.  257;  Missouri, 
etc.  R.  Co.  V.  Bradshaw,  87  Okla.  313,  132 
Pac.  325;  Addington  First  State  Bank  v. 
Latimer,  48  Okla  104,  149  Pac.  1099.  See 
also  Hardinge  v.  U.  S.  Zinc  Co.  171  App.  Div. 
742,  157  N.  Y.  S.  852.  And  see  the  reported 
case. 

So  it  has  been  held  that  the  garnishee  was 
not  protected  by  the  payment  of  a  judgment 
in   another   jurisdiction   where   the  garnish- 
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ment  proceedings  were  begun  after  the  death   - 

of  the  principal  defendant.    Loring  v.  Folger, 

7  Gray  (MaM.)  506. 

But  the  garnishee's  right  to  protection  is 
not  impaired  by  the  fact  that  the  foreign 
judgment  was  irregular  or  erroneous  and  sub- 
ject to  reversal  on  appeal.  Telles  ▼.  Lynde, 
47  Fed.  912;  Gunn  v.  Howell,  35  Ala.  144,  73 
Am.  Dec.  484;  Donovan  v.  Hunt,  7  Abb.  Pr. 
(N.  Y.)  29;  Wright  v.  Southern  R.  Co.  141 
N.  C.  164,  53  S.  E.  831. 

If,  in  the  gnrniahment  proceedings,  the 
principal  defendant  is  not  served  personally 
the  garnishee  must  notify  him  of  the  garnish- 
ment or  he  will  not  be  protected  in  another 
jurisdiction  in  paying  the  judgment.  Fisher 
V.  I^ne,  3  Wils.  0.  Fl.  (£ng.)  297;  Louis- 
ville, etc.  R.  Co.  V.  Nash,  118  Ala.  477,  23 
So.  825,  72  Am.  St.  Rep.  181,  41  L.RJI.  331; 
Baltimore,  etc.  Southwestern  R.  Go.  v.  Mc- 
Donald, 112  III.  App.  391;  Toledo,  etc.  R. 
Co.  V.  McNulty,  34  Ind.  531;  Stewart  T. 
Northern  Aasur.  Co.  45  W.  Va.  734,  32  S.  E. 
218,  44  L.R.A.  101.  Compare,  as  to  garnish- 
ment in  a  jurisdiction  wherein  service  on  the 
principal  debtor  was  not  required,  Baltimore, 
etc  R.  Co.  V.  Hostetter,  240  U.  S.  620,  30 
S.  Ct.  475,  60  U.  S.  (L.  ed.)  829. 

In  Harris  v.  Balk,  198  U.  S.  215,  3  Ann. 
Cas.  1084,  25  S.  Ct.  625,  49  U.  S.  (L.  ed.) 
1023,  it  was  said:  "But  most  rights  may  be 
lost  by  negligence,  and  if  the  garnishee  were 
guilty  of  negligence  in  the  attachment  pro- 
ceeding, to  the  damage  of  Balk,  he  ought  not 
U  be  permitted  to  set  up  the  judgment  as  a 
defense.  Thus  it  is  recognized  as  the  duty  of 
the  garnishee  to  give  notice  to  his  own  cred- 
itor, if  he  would -protect  himself,  so  that  the 
creditor  may  have  the  opportunity  to  defend 
himself  against  the  claim  of  the  person  suing 
out  the  attachment.  This  duty  is  affirmed  in 
the  case  above  cited  of  Morgan  v.  Neville,  74 
Pa.  St.  52,  and  is  spoken  of  in  Chicago,  etc. 
R  Co.  V.  Sturm,  174  U.  S.  710,  19  S.  Ct.  797, 
43  U.  8.  (L.  ed.)  1144,  although  it  is  not 
therein  actually  decided  to  be  necessary,  be- 
cause in  that  case  notice  was  given  and  de- 
fense made.  While  the  want  of  notification 
bv  the  garnishee  to  his  own  creditor  may 
have  no  effect  upon  the  validity  of  the  judg- 
ment against  the  garnishee  (the  proper  pub- 
lication being  made  by  the  plaintiff),  we 
think  it  has  and  ought  to  have  an  effect  upon 
the  right  of  the  garnishee  to  avail  himself 
of  the  prior  judgment^  and  his  payment  there- 
under." 

In  Embree  v.  Hanna,  5  Johns.  (N.  Y.)  101, 
the  foregoing  view  was  doubted.  Chief  Jus- 
tice Kent  saying:  "It  may  seem  to  be  equal- 
ly just  that  a  creditor  should  not  be  affected 
l^  a  proceeding  in  a  foreign  court,  of  which 
he  had  no  notice;  and  it  is  on  this  ground, 
that  Lord  Ch.  J.  De  Grey  held  that  a  recov- 
ery, by  foreign  attachment,  under  the  custom 
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of  London,  was  of  no  avail,  as  a  protection 
to  the  garnishee,  if  notice  of  the  proceeding 
had  not  been  given  to  the  creditor.  (Fisher 
v.  Lane,  3  Wils,  C.  PI.  (Eng.)  297.)  This 
last  decision  is  not  easily  reconcilable  with 
the  others;  and  here  are  conflicting  claims 
which  have  each  a  strong  foundation  in  jus- 
tice. The  creditor  ought  not  to  lose  his  debt 
when  he  has  had  no  opportunity  to  defend 
himself;  and  the  debtor  ought  not  to  pay  a 
second  time  a  debt  which  he  has  been  obliged 
to  pay  once,  under  the  process  of  a  competent 
court:  but  the  case  of  the  creditor  would  not 
be  so  hopeless  as  that  of  the  debtor,  for  he 
might  probably  resort  to  the  person  who  sued 
out  the  attachment,  and  call  upon  him  to 
make  good  his  denuind,  or  to  refund  the 
money,  which  the  law  might  well  presume  he 
had  received  for  the  use  of  the  creditor  of 
the  garnishee.  This  was  the  principle '  of 
the  decisions  in  Philips  v.  Hunter  (2  H.  BL 
(Eng.)  402).  Admitting  the  cases  to  stand 
equal  in  equity  (and  the  claim  of  the  debtor 
to  protection  who  has  been  obliged  to  pay 
once,  must  be  admitted  to  be  at  least  equal 
in  equity),  the  interest  of  the  defendant 
ought  to  be  preferred." 

Where  the  principal  debtor  has  notice  of 
the  suit,  the  garnishee  .is  not  bound  to  do 
more  than  look  to  the  jurisdiction,  act  fairly^ 
and  make  a  full  disclosure.  Baltimore,  etc. 
Southwestern  R.  Co.  v.  Adams,  159  Ind.  688, 
66  N.  £.  43,  60  L.R.A.  396;  Baltimore,  etc. 
R.  Co.  V.  Freeze,  169  Ind.  370,  82  N.  E.  761. 

There  is  considerable  diversity  of  view  as 
to  what  law  governs  with  respect  to  an  ex- 
emption from  garnishment  in  a  jiirisdiction 
wherein  the  creditor  does  not  reside,  the  ques- 
tion involving  to  some  extent  the  situs  of  a 
debt  for  the  purpose  of  garnishment,  as  to 
which  see  the  note  to  Southern  Pac.  R.  Co.  v 
Lyon,  Ann.  Cas.  1913D  800.  That  question  is,, 
however,  beyond  the  scope  of  the  present  dis- 
cussion. If  the  debt  is  exempt  from  garnisli- 
ment  the  garnishee  must  assert  the  exemption 
(see  the  note  to  Southern  R.  Co.  v.  Fulford,. 
5  Ann.  Cas.  168)  and  is  not  justified  in  pay- 
ing the  judgment.  Becker  v.  Illinois  Cent. 
R.  Co.  250  111.  40,  95  N.  E.  42,  35  L.R.A. 
(N.S.)  1164,  affirming  158  111.  App.  520; 
Johnson  v.  Hall  (Tex.)  163  S.  W.  399.  The 
rule  just  stated  does  not  infringe  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution. Chicago,  etc.  R.  CJo.  v.  Hall,  229 
U.  S.  511,  33  S.  Ct.  885,  57  U.  S.  (L.  ed.) 
1306. 

If  the  garnishee  wilfully  allows  judgment 
to  be  taken  against  him  by  default  he  is  not 
protected  in  another  jurisdiction  in  paying  it. 
Whipple  V.  Robbins,  97  Mass.  107,  93  Am. 
Dec.  64.  It  has  been  held  under  a  somewhat 
peculiar  statute  that  the  garnishee-must  with- 
hold payment  until  he  is  compelled  to  pay 
by    the   issuance    of   execution.     Burnap   ▼» 
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Campbell,  6  Gray  (Mass.)  241.  But  the 
weight  of  authority,  including  a  number  of 
cases  which  are  not  within  the  present  scope 
because  dealing  with  domestic  garniBhmenta> 
is  to  the  contrary.  Harris  v.  Balk,  198  U.  S. 
216,  3  Ann.  Cas.  1084,  25  S.  Ct.  625,  49  U.  S. 
(L.  ed.)  1023;  Scott  v.  Coleman,  5  Litt. 
(Ky.)  349,  15  Am.  Dec.  71.  In  the  case  first 
cited  it  was  said:  ''It  ought  to  be  and  it  is 
the  object  of  courts  to  prevent  the  payment 
of  any  debt  twice  over.  Thus,  if  Harris 
owing  a  debt  to  Balk,  paid  it  under  a  valid 
judgment  against  him,  to  Epstein,  he  certain- 
ly ought  not  to  be  compelled  to  pay  it  a  second 
time,  but  should  have  the  right  to  plead  his 
payment  under  the  Maryland  judgment.  It 
is  objected,  however,  that  the  payment  by 
Harris  to  Epstein  was  not  under  legal  com- 
pulsion. Harris  in  truth  owed  the  debt  to 
Balk,  which  was  attached  by  Epstein.  He 
had,  therefore,  as  we  have  seen,  no  defense 
to  set  up  against  the  attachment  of  the  debt. 
Jurisdiction  over  him  personally  had  been  ob- 
tained by  the  Maryland  court.  As  he  was 
absolutely  without  defense,  there  was  no  rea- 
son why  he  should  not  consent  to  a  judgment 
impounding  the  debt,  which  judgment  the 
plaintiff  was  legally  entitled  to,  and  which  he 
could  not  prevent.  There  was  no  merely  vol- 
untary payment  within  the  meaning  of  that 
phrase  as  applicable  here." 
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Kentucky    Court    of    Appeals^^anuary    10, 

1917. 


173  Ky.  131;  190  S.  W.  703. 


Trust!   and   Tmsteea   —   Settims   Aside 
Tmst  —  Undne  Influence. 

In  an  action  to  set  aside  a  deed  of  trust 
executed  by  plaintiff  after  she  had  renounced 
tlie  trust  provisions  of  her  husband's  will  and 
claimed  her  dower  and  distributable  share 
of  his  estate,  the  effect  of  which  deed  was 
to  relinquish  substantially  all  that  the  re- 
nunciation of  the  will  brought  her,  and  to 
retain  substantially  the  same  rights  in  the 
income  of  her  deceased  husband's  estate  as 
had  been  given  her  by  his  will,  the  evidence 
is  held  to  show  that  the  deed  had  been 
procured  by  undue  influence  of  the  trustee  in 
order  to  avoid  any  injury  to  it  is  a  financial 
institution  which  mipfht  arise  from  the  re- 
nunciation of  the  first  trust. 

[See  note  at  end  of  this  case.] 


Undne  InflneniM  ^  Wk«t  Conatttntes. 

"Undue  influence*'  is  a  kind  of  mental  coer- 
cion which  destroys  one's  free  agency  and 
constrains  him  to  do  that  which  is  against 
his  will,  and  that  he  would  not  have  done  if 
left  to  his  own  judgment  and  volition.  <u) 
that  his  act  becomes  the  act  of  one  exerting 
the  influence  rather  than  his  own  act,  render- 
ing his  deed,  etc.,  void. 


An  influence,  acquired  by  modest  persua- 
sion, arguments  addressed  to  the  understand- 
ing and  appeals  to  the  affections,  not  destroy- 
ing free  agency,  does  not  amount  to  undue 
influence,  but  the  influence  obtained  by  ex- 
cessive importunity,  superiority  of  will  or 
mind  destroying  free  agency,  etc.,  avoids  the 
deed,  etc.,  thereby  procured. 

Trnsta  —  BIsl&t  to  Bevoke. 

Where  a  deed  or  other  instrument  creating 
a  trust  is  not  revocable  by  the  maker  by  its 
terms,  and  is  entered  into  understand fnglv 
by  the  parties,  and  is  not  procured  by  undue 
influence  or  affected  by  fraud,  it  cannot  l«e 
revoked  by  the  maker  without  the  consent  of 
all  the  parties  to  it,  nor  can  its  terms  be 
altered  by  the  maker  except  by  the  consent  of 
the  cestui  que  trustent. 

Appeal  from  Circuit  Court,  Breckinridge 
county. 

Action  by  Sallle  M.  Beard,  plaintiff,  against 
B.  F.  Beard,  Jr.,  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Tbe 
iacts  are  stated  in  the  opinion.    Affisms). 

Olmtde  Mercer  for  appellants. 

Charles  Carroll  for  appellant  Bank  of  Ear- 
dinsburg  and  Trust  Company. 

Henry  De  Ha/ven  Moorman  and  David  R. 
Murray  for  appellee. 

[132]  HuBT,  J.— Morris  H.  Beard  died,  tes- 
tate, on  the  24th  day  of  October,  1913.  His 
last  will  and  testament  was  thereafter  duly 
probated.  By  its  terms,  he  devised  his  entire 
estate,  real,  personal  and  mixed,  to  the  Bank 
of  Hardinsburg  &  Trust  Co.,  in  trust  for  his 
widow  and  two  infant  sons.  To  his  widow, 
the  appellee,  Sallie  M.  Beard,  he  devised  one- 
half  of  the  net  income  of  his  estate  during 
her  natural  life,  with  directions  to  the  trustee 
to  pay  same  to-  her  in  such  amounts  as  she 
might  desire.  The  other  one-half  of  his  en- 
tire estate,  and  the  remainder  interest  in  the 
one-half,  which  was  devised  to  his  wife  for 
life,  he  devised  to  his.  two  infant  sons,  B.  F. 
Beard,  Jr.  and  Murray  Beard,  The  trustee 
was  directed  to  pay  the  income  from  the  one 
half  of  the  estate  held  in  trust  for  the  sons, 
and  the  income  from  the  one-half  devised  to 
his  wife,  in  the  event  of  her  death,  to  the  sons 
or  to  their  guardians,  until  they  should  arrive 
at  the  age  of  twenty-five  years,  respectively, 
when  the  principal  of  the  estate  should  be 
delivered  to  them.    The  trustee  was  author- 
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iaed  to  sell  and  convey  the  real  estate,  and 
to  change  the  identity  of  any  of  the  prop- 
erty when  it  was  for  the  benefit  of  the  estate, 
and  for  the  purposes  indicated  in  the  will 
the  trustee  was  invested  with  the  full  posses- 
sion, control  and  management  of  the  estate. 
The  Bank  of  Hardinsburg  k  Trust  Co.  was 
nominated  as  executor  of  the  will. 

_     • 

The  Bank  of  Hardinsburg  &  Trust  Co.  was 
A  flourishing  financial  institution,  engaged  in 
a  general  banking  business,  and,  also,  author- 
ized by  law  to  qualify  and  [133]  act  as  the 
personal  representative  of  deceased  persons, 
guardians  for  infants  and  a  trustee  of  trusts. 
After  the  probate  of  the  will  of  Morris  H. 
Beard,  the  Bank  of  Hardinsburg  &  Trust  Co. 
accepted  the  trust  created  by  Ihe  will  of  de- 
cedent and  qualified  as  trustee.  It  was  ap- 
pointed executor  of  the  will  and  statutory 
guardian  for  the  infants,  B.  F.  Beard,  Jr.,  and 
Murray  Beard,  and  qualified  as  such  execu- 
tor and  guardian.  Ilie  decedent,  Morris  H. 
Beard,  had  for  many  years  been  an  officer  and 
employee  of  the  Bank  k  Trust  Company, 
and  to  his  capacity  and  faithfulness,  it  in  a 
large  measure,  owed  its  success  and  pros- 
perity. He  was  the  owner  of  two  hundred 
shares  of  the  capital  stock  of  this  institution 
at  the  time  of  his  death,  and  in  addition 
thereto  his  estate  was  considerable. 

Before  the  expiration  of  one  year  from 
the  probate  of  her  husband's  will,  the  appellee 
determined  to  renounce  the  provisions  of  the 
will  as  to  her,  and  to  claim  the  dower  and 
distributable  share  of  the  estate  to  which 
she  would  have  been  entitled,  if  her  husband 
had  died  intestate.  This  she  did  on  the  14th 
day  of  September,  1014,  as  provided  by  law. 
Upon  the  same  day  she  executed  and  delivered 
a  deed,  by  which  she  transferred,  set  over  and 
relinquished  unto  her  two  infant  sons,  above 
named,  her  entire  one-half  interest  in  the 
personal  estate  of  her  late  husband,  except 
that  she  reserved  a  life  estate  in  the  net  in- 
come of  the  property  transferred,  and  the 
right  to  cast  the  vote  as  the  owner  of  one 
hundred  shares  of  the  capital  stock  of  the 
Bank  k  Trust  Company,  at  such  times  as  the 
stockholders  of  the  corporation  might  be 
privileged  to  vote  as  stockholders  of  the  com- 
pany. To  carry  out  the  purposes  of  the  deed, 
the  property  affected  by  the  deed  was  put  in 
was  created  the  trustee  of  the  parties  to  the 
trust  and  the  Hardinsburg  Bank  k  Trust  Co. 
was  created  the  trustee  of  the  parties  to  the 
deed,  and  empowered  to  keep  and  retain  in 
its  control  and  management  the  property 
conveyed,  with  directions  to  pay  to  her  the 
net  income  from  the  property  during  her  life. 
It  was  further  provided  by  the  deed,  that  in 
the  event  of  her  death  before  her  sons  should 
arrive  at  the  age  of  twenty-five  years,  the 
trust  should  continue  until  such  time,  and 
MarHn  D.  Beard  was  made  a  trustee  for  the 
Ann.  Cas.  1918C. — 5H. 
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purpose  and  with  the  authority  to  control 
the  voting  power  of  the  capital  stock  affected 
by  the  deed,  until  her  sons  should  arrive  at 
twenty-five  years  of  age. 

[134J  The  Bank  &  Trust  Co.  accepted  the 
trust  created  by  the  deed,  as  to  it,  and  Marvin 
D.  Beard  did  likewise  as  to  the  trust  in  his 
favor. 

In  January,  1916,  this  action  was  insti- 
tuted by  the  appellee,  Sallie  M.  Beard, 
against  the  appellants,  the  Bank  of  Hardins- 
burg k  Trust  Co.  as  trustee  and  as  guardian 
for  the  infants,  B.  F.  Beard,  Jr.,  and  Murray 
Beard,  and  against  the  two  last  named,  per- 
sonally, to  set  aside  and  to  have  adjudged 
void  the  deed  of  trust  executed  by  her  on  Sep- 
tember 14th,  1914,  upon  the  alleged  ground 
that  she  was  procured  to  execute  and  deliver 
the  deed  by  reason  of  the  undue  influence  ex- 
erted upon  her  by  the  then  president  of  the 
Bank  k  Trust  Company,  the  present  president 
of  the  company  and  its  attorney,  and  by  rea- 
son of  certain  representations  made  to  her 
and  facts  withheld  from  her,  by  which  she  was 
misled  and  deceived  into  executing  the  deed. 

An  answer  was  filed  for  the  appellant. 
Bank  k  Trust  Company,  as  trustee  and  guard- 
ian, by  which  the  averments  of  the  petition 
are  traversed,  but  the  present  president  of 
the  trustee  and  guardian,  being  ruled  to 
verify  the  answer,  he  declined  to  do  so,  upon 
the  ground  that  he  had  given  testimony  to 
the  effect  that  the  deed  was  procured  by  an 
undue  influence,  which  had  been  exerted  upon 
the  appellee.  A  guardian  ad  litem  was  ap- 
pointed for  the  infant  beneficiaries  of  the 
deed,  who  adopted  the  answer,  as  his  answer 
in  the  petition,  and  the  issues  were  thus 
formed.  After  the  proof  was  taken,  the 
cause  was  submitted,  and  the  chancellor  ad- 
judged that  the  appellee  was  entitled  to  the 
relief  sought  and  that  the  deed  be  set  aside 
and  held  for  naught.  From  this  judgment 
the  Bank  of  Hardinsburg  k  Trust  Co.,  as 
trustee  and  statutory  guardian,  and  the  ap- 
pellants, B.  F.  Beard,  Jr.,  and  Murray  Beard, 
by  their  guardian  ad  litem,  have  appealed. 

Without  undertaking  to  set  out  with  par- 
ticularity the  evidence  of  the  circumstances 
under  which  the  deed  sought  to  be  cancelled 
was  executed,  the  following  facts  seem  to 
have  been  proven  and  existed.  The  appellee 
was  about  thirty-seven  years  of  age  and  was 
married  to  her  husband  at  the  age  of  eighteen 
years;  she  had  never  been  required  to  under- 
take or  consider  any  business  matter;  she 
was  entirely  ignorant  of  the  legal  effects  of 
instruments,  such  as  deeds,  and,  in  fact,  was 
entirely  without  experience  in  transactions 
of  that  character;  [135]  she  was  in  a  feeble 
state  of  health,  and  had  been  since  the  death 
of  her  husband,  and  as  described  by  a  witness, 
"weak,  nervous  and  rundown;"  it  had  been 
necessary  to  carry  her  to  Louisville,  Indian- 
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apolis,  and  other  places  for  treatment,  and  she 
was  entirely  unable  to  perform  the  duties  of 
a  housekeeper;   she  had  made  up  her  mind, 
although  reluctant  to  take  any  step  contrary 
to  the  will  of  her  late  husband,  that  it  was 
necessary   for   her   future   interest   that   she 
renounce  the  provisions  of  her  husband's  will, 
so  far  as  same  related  to  her;  if  she  did  so, 
it  vested  the  control  and  power  of  disposition 
of  one-half  of  the  personal  estate  of  her  late 
husband  in  her,  absolutely,  and  the  use  and 
control  of  one-thrid  of  his  real  estate  in  her 
for  life;  that  under  the  will  of  her  husband 
she  had  only  the  income  of  one-half  of  the  es- 
tate for  her  life,  with  no  power  of  disposition 
of  it,  except  the  income  when  paid  to  her ;  she 
had  firmly  made  up  her  mind  to  renounce 
the  will  and  then  to  make  a  will  of  her  own, 
by    which    she    would    devise    the    property, 
which  she  would  receive  from  her  husband's 
estate,  to  her  children  at  her  death;  she  had 
never  thought  of  executing  a  deed  of  trust, 
and  probably  did  not  know  what  such  an  in- 
strument was;   she  did  not  have  the  benefit 
of  the  advice  of  a  lawyer,  who  was  acting  in 
her  interest,  nor  the  advice  of  any  disinter- 
ested person;  her  husband's  father  was  the 
president  of  the  Bank  of  Hardinsburg  &  Trust 
Co.,  which  was  her  trustee,  and  which  then 
had  in  its  control  and  management  the  entire 
estate  of  her  deceased  husband;   it  was  an 
institution,  which  had  for  a  part  of  its  busi- 
ness the  acting  as  a  trustee  of  trust  funds, 
and  out  of  which  it  reaped  the  profits  of  such 
business;  .she  had  absolute  confidence  in  the 
business  judgment  of  her  father-in-law  and 
his  interest  in  her  welfare;  the  attorney  for 
the  Bank  &  Trust  Co.  was  the  same  attorney 
who   prepared  her  husband's  will,   and  had 
been  intimate  in  a  business  way  and  socially 
with   her  late  husband;    the   same  attorney 
was   the   professional   counsellor   and   friend 
of  her  father-in-law;  she  had  entire  confidence 
in  the  attorney;  the  present  president  of  the 
trustee  was  her  deceased  husband's  brother, 
in  whom  she  had  entire  confidence;  when  she 
announced  her  intention  to  renounce  the  will 
of    her    husband,    her    father-in-law    became 
fearful  that  the  effect  of  it  would  be  to  injure 
the  confidence  of  the  public  in  the  soundness 
of  the  trustee  [136]  as  a  financial  institution, 
and  thus  be  injurious  to  its  interests;  he  en- 
listed his  son,  the  present  president  of  the 
institution,  in  the  same  opinion;  finding  she 
was  determined  to  renounce  the  will,  he  con- 
ceived the  idea  of  procuring  her  to  execute  the 
deed  of  trust,  and  thus  place  the  property 
irrevocably  in  the  same  condition,  so  far  as 
appe11ee?s  right  to  its  use  and  control,  as  it 
was  under  the  terms  of  the  will;  he  secured 
the  services  of  the  trustee's  attorney  to  per- 
suade her  to  execute  the  deed  of  trust;  the 
attornev  visited  her  four  or  more  times  and 
argued  with  her  and  importimed  her  to  exe- 


cute the  deed  of  trust;  she  refused  to  do  so, 
and  announced  her  purpose  to  make  a  will, 
as   above  stated;    she  proposed   to  seek  the 
advice  of  her  uncle,  who  was  an  attorney, 
then  residing  at  Indianapolis,  but  the  father- 
in-law  advised  her  that  such  was  uselesg,  a$ 
the  matter  was  one  which  could  be  attended 
to  by  any  good  attorney ;  she  proposed  to  take 
the  papers  to  her  uncle  for  his  opinion,  but 
this  was  not  consented  to,  because  it  was 
feared  she  might  be  advised  to  uncondition- 
ally renounce  the  will  and  to  fail  to  execute 
the  deed;  it  was  represented  to  her,  that  if 
the  trust  created  by  her  husband's  will  was 
removed,  that  the  future  of  the  banking  in- 
stitution,  in    which   her   husband   had   such 
confidence  and  pride,  would  be  uncertain  and 
precarious  and  it  would  injuriously  a^ect  the 
interests   of   her   and   her   children;   as  she 
says,  it  was  represented  to  her,  that  the  bank 
was  then  in  a  ''tottering"  condition  and  it 
was  feared  could  not  withstand  the  removal 
of  the  trust  in  the  will,  unless  another  was 
created  by  a  deed;  the  father-in-law  and  at- 
torney  visited   her   on    several   occasions  to 
present  these   arguments;   she  sent  for  her 
brother-in-law  on  several  occasions  to  advise 
with  him  about  it,  and  he  urged  her  to  makt 
the  deed,  and  as  he  now  says,  that  he  over- 
looked her  interests  in  his  zeal  for  the  inter- 
ests of  the  bank;  the  attorney  urged  that  it 
was  her  duty  to  leave  tlie  property  as  her 
husband  had  desired  it  to  be;  the  deed  was 
prepared  and  taken  to  and  read  to  her,  but 
she  declined  to  sign  it  and  still  insisted  that 
her  purpose  was  to  make  a  will ;  the  attorney 
returned  again  and  added  a  fresh  argument, 
to  the  effect  that  her  father-in-law  was  old 
and  very  much  desired  her  to  make  the  deed, 
and  if  she  refused  to  do  so,  it  would  probably 
influence  him  to  her  detriment  in  any  provi- 
sion that  he  might  contemplate  making  for 
her  in  his  [137]  will;  that  at  this  time  she 
finally  consented  and  executed  the  deed.    She 
claims  and  testifies  that  the  attorney  repre- 
sented to  her,  that  she  could  revoke  the  deed, 
at  any  time  she  chose,  and  that  she  executed 
the  deed  under  the  belief  that  she  could  re- 
voke it,  and  with  the  intention  to  do  so,  when 
the  bank  should  become  in  a  stable  condition, 
as  it  was  represented  to  her  that  it  was  neces- 
sary for  the  trust  to  be  continued  to  allow 
the  bank  to  get  into  a  safe  condition.    The 
attorney  denied  that  he  represented  to  her 
that  she  would  have  the  power  to  revoke  the 
deed  in  the  future,  but  she  was  not  advised, 
that  in  order  to  have  such  power  a  clause  re- 
serving to  herself  the  right  to  make  the  revo- 
cation  should  be  incorporated  in  the  deed. 
Whether  such  representation  was  or  was  not 
made  to  her,  there   is  no   doubt  from  the 
proof,  that  she  believed  when  executing  the 
deed,  that  she  would  have  the  power  to  revoke 
it  whenever  she  desired,  and  instituted  this 
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fluit  Bhortly  after  hor  mind  was  disabused 
upon  that  subject. 

While  the  consideration  for  the  execution 
of  the  deed,  as  expressed  in  it,  was  the  love 
and  affection,  which  the  appellee  had  for  her 
two  sons,  and  a  further  consideration,  the 
wishes  and  intent  of  her  husband  as  contained 
in  his  will,  her  desire  was  to  make  a  will, 
by  which  she  would  devise  her  whole  estate 
to  her  two  sons^  and  as  to  the  further  con- 
sideration mentioned,  she  had  upon  the  same 
day  renounced  the  '^wishes  and  intent  of  her 
husband  as  contained  in  his  will."  While 
there  is  some  dispute  as  to  what  made  up  the 
considerations  for  the  deed,  the  parol  proof 
makes  it  to  satisfactorily  appear,  that  the 
real  eonsiderati4»  for  the  deed  was  to  avoid 
any  injury  to  the  trustee,  as  a  financial  insti- 
tution, which  might  arise  from  any  distrust, 
which  might  be  caused  to  arise  in  the  minds 
of  the  public  from  the  removal  by  appellee 
of  the  trust  for  her  benefit  created  by  the  will 
of  her  husband,  and  this  consideration  was 
not  expressed  in  the  deed.  It  is,  also,  appar- 
ent that  the  trustee  would  be  benefited  by  the 
control  and  use  of  appellee's  funds  as  a 
trustee  for  her.  The  contention,  that  she 
understandingly  executed  the  deed,  in  order 
to  be  upheld,  it  must  be  made  jbo  appear  that 
upon  the  same  day  upon  which  she  renounced 
the  provisions  of  the  will  and  thus  became 
the  owner  of  one-half  of  the  personalty  of  her 
late  husband's  estate,  with  the  right  to  use 
and  dispose  of  it  at  her  pleasure,  instead  of 
one-half  [138]  of  the  income  from  it  for  life, 
as  provided  by  the  will,  she,  then  of  her  own 
mind  and  understandingly,  by  the  deed,  irrevo- 
cably disposed  of  all  that  she  had  acquire^ 
by  the  aeit  of  renunciation,  except  the  voting 
power  of  the  stbek,  of  which  she  became  the 
owner,  in  the  Bank  k  Trust  Go.  The  will 
gave  her  the  income  of  the  property  for  life. 
The  deed  reserved  for  her  only  liie  net  income 
of  her  property  for  life.  The  effect  of  tiie 
deed  was  to  relinquish  substantially  all  that 
the  renunciation  of  the  will  brought  her. 
That  the  appellee  did  not  desire  to  execute 
the  deed  and,  if  left  to  her  own  will  and  judg- 
ment, would  never  have  done  so,  there  is, 
from  the  proof,  no  doabt. 

Undue  influence  is  a  kind  of  mental  coer- 
cion, which  destroys  the  free  agency  of  one 
and  constrains  him  to  do  that,  which  is 
against  his  will,  and  what  he  would  not  have 
done  if  left  to  his  own  judgment  and  volition, 
so  that  his  act  becomes  the  act  of  the  one 
exerting  the  influence,  rather  than  his  own 
act — such  act  being  one  to  his  own  injury,  or 
to  the  injury  of  some  one  upon  whom  he 
would,  if  left  to  his  own  free  will,  have  be- 
stowed a  benefit.  While  the  influence,  which 
is  acquired  by  modest  persuasion,  arguments 
addressed  to  the  understanding  and  mere  ap- 
peals to  the  affections,  and  which  does  not 
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destroy  free  agency,  have  been  held  not  to  be 
an  undue  influence,  but  the  influence  obtained 
by  excessive  importunity,  superiority  of  will 
or  mind,  or  by  any  other  means  which  destroy 
one's  free  agency,  and  constrain  him  to  do 
what  he  is  unable  to  refuse,  when  exerted 
over  the  act  of  such  a  one,  in  the  making  of 
a  will  or  deed,  will  render  the  deed  or  will,, 
made  because  of  such  influence,  void.  Wise  v.. 
Foote,  81  Ky.  10;  Lucas  v.  Cannon,  13  Bush 
(Ky.)  650;  Barlow  v.  Waters,  28  S.  W.  785,. 
16  Ky.  L.  Bep.  426;  Bush  v.  Lisle,  89  Ky.  393,. 
12  S.  W.  762;  Zimlich  v.  Zimlich,  90  Ky.  657, 
14  S.  W.  837;  Overall  v.  Bland,  12  S.  W.  273, 
11  Ky.  L.  Rep.  371;  Sherley  v.  Sherley,  7  Ky- 
L.  Rep.  612;  Fry  v.  Jones,  96  Ky.  148  >  In  re 
Harrison,  1  B.  Mon.  (Ky.)  351;  In  re  Elliott, 
2  J.  J.  Marsh.  (Ky.)  343;  Broaddus  v.  Broad- 
dus,  10  Bush  (Ky.)  303;  McGuire  v.  Mc- 
Guire,  11  Bush  (Ky.)  142;  39  Cyc.  88;  Wood 
V.  Rigg,  152  Ky.  242,  T53  S.  W.  214. 

The  facts  and  circumstances  detailed  in  the 
evidence,  in  our  opinion,  justified  the  chan- 
cellor below  in  arriving  at  the  conclusion, 
that  the  execution  of  the  deed  of  trust  was 
procured  by  an  undue  influence  exerted  over 
the  appellee;  that  it  was  not  done  under- 
standingly by  her,  and  would  not  have  been 
done  by  her,  if  left  to  [139]  her  own  free 
will  and  judgment.  She  desired  independent 
legal  advice,  which  she  was  persuaded  not  to 
seek;  she  was  in  a  feeble  state  of  health, 
when  it  is  difficult  to  resist  argument  and 
excessive  importunity;  she  had  the  advice  of 
no  one,  who  had  in  mind  her  interests;  the 
parties  who  procured  the  execution  of  the 
deed  were  those  in  whom  she  had  confidence, 
both  in  their  business  judgment  and  friend- 
ship for  her,  and  while  it  is  not  intended  to 
say  that  they  intentionally  wronged  her  or 
were  guilty  of  any  fraudulent  purpose,  they, 
by  their  confidential  rela^tions  with  her,  had 
and  obtained  complete  dominion  over  her  will 
and  caused  her  to  part  with  the  control  and 
use  of  all  her  property,  at  the  middle  of  life» 
and  to  do  the  very  thing  which  she  hoped 
to  get  rid  of  by  the  renunciation  of  the  will ; 
she  was  altogether  inexperienced  in  business 
affairs,  and  did  not  know  the  effect  of  her 
acts. 

It  is  true  that  the  law  pertaining  to  the 
creation  of  trusts  in  this  jurisdiction  is,  that 
where  the  deed  or  other  instrument,  which 
creates  the  trust,  is  not  revocable  by  the 
maker  by  its  terms;  is  entered  into  imder- 
standingly  by  the  parties,  and  its  execution 
was  not  procured  by  undue  infiuence  nor 
tainted  with  fraud,  it  cannot  be  revoked  by 
the  maker  of  it  without  the  consent  of  all  the 
parties  to  it ;  neither  can  its  terms  be  altered 
by  the  maker,  except  by  the  consent  of  the 
cestui  que  trustent.  Coleman  v.  Fidelity 
Trust,  etc.  Vault  Co.  91  S.  W.  716,  28  Ky.  L. 
Rep.  1263;  Anderson  v.  Kemper,  116  Ky.  330, 
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76  8.  W.  122;  Middleton  v.  Shelby  County 
Tru8t  Co.  61  S.  W.  156,  21  Ky.  L.  Rep.  183; 
Brannin  v.  Sherley,  91  Ky.  450,  16  S.  W.  94. 
In  the  case  last  cited,  this  court  said: 

''There  can  be  no  doubt,  but  that  a  volun-' 
tary  conveyance  or  gift  made  by  one  who  is 
competent  to  act  for  himself,  and  understands 
what  he  is  doing,  where  the  transaction  in 
the  result  of  his  own  judgment  and  will,  will 
be  sustained  by  the  chancellor,  although  there 
is  no  power  of  revocation,  but  a  gtft  of  all 
of  one's  estate  without  any  revocation  or 
power  of  revocation,  would  be  of  itself  a 
suspicious  circumstance  and  aided  by  even 
slight  proof  of  'mistake,  misapprehension  or 
misunderstanding'  on  the  part  of  the  grantor, 
will  be  sufficient  to  set  aside  the  deed." 

The  judgment  is,  therefore,  affirmed. 


HOTE. 

Settii&s  Aside  Trust  during  Life  of 
Creator  for  Frand  or  Undue  Inilv- 
ence. 

General  Kiile: 

When  Trust  Will  Be  Set  Aside,  836. 
When  Trust  Will  Not  Be  Set  Aside,  839. 
Effect  of  Existence  of  Confidential  Relation- 
ship: 
Generally,    845. 
Principal  and  Agent,  846. 
Absence  of  Benefit  to  "Penan,  Procuring 
Trust,   847. 


Oeneral  Bute, 

When  Trust  Will  Be  Set  Asibb. 

The  creator  of  a  trust  may  have  the  deed 
set  aside,  where  it  is  procured  by  fraud  or 
undue  influence.  The  influence  sufficient  to 
warrant  the  setting  aside  of  a  deed  of  tnut 
is  such  as  is  obtained  by  excessive  impor- 
tunity, superiority  of  will  or  mind,  or  any 
other  means  which  destroys  the  free  agency 
of  the  creator,  and  constrains  him  to  do  what 
he  is  unable  to  refuse.  And  in  several  in- 
stances, this  rule  has  been  held  to  be  applic- 
able though  it  appeared  that  the  motives  of 
those  exercising  the  influence  were  moat 
praiseworthy,  they  being  actuated  by  affec- 
tion and  the  desire  to  prevent  the  wasting 
of  the  estate  of  the  creator  by  extravagance. 
Kerr  v.  Couper,  5  Del.  Ch.  507;  Migely  v. 
Migely,  162  111.  App.  300;  Brannin  v.  Sher- 
lev,  91  Ky.  460,  16  S.  W.  94,  12  Ky.  L.  Rep. 
977;  Gill  v.  Gill  (Ky.)  124  S.  W.  876;  Bleyer 
V.  Bleyer,  219  Mo.  99,  117  S.  W.  709;  Gamsey 
V.  Mundv,  24  N.  J.  Eq.  243;  Gibbes  v.  New 
York  Tv/lns.  etc.  Co.  67  How.  Pr.  (N.  Y.) 
207;  Hopnr  v.  T^eper,  37  Okla.  655,  133  Pac. 
190,  47  L.B.A.(N.S.)   475.     And  see  the  re- 


ported case.  See  also  Bristor  ▼.  Taaker,  136 
Pa.  St.  110,  19  Atl.  851,  20  Am.  St.  B^. 
858. 

In  Gill  V.  Gill  (Ky.)  124  &  W.  875,  the 
only  issue  was  whether  a  deed  of  trust  was 
obtained  by  fraud  and  undue  influence.  The 
evidence  on  this  question  was  as  follows:  A. 
J.  Gill,  a  son  of  Elizabeth  Gill,  conceiving 
his  mother  waa  incapable  of  managing  her 
estate,  caused  an  affidavit  to  this  effect  to 
be  prepared  by  counsel,  swore  to  it,  and  had 
the  same  filed  in  the  Harrison  circuit  court 
Thereupon  a  day  was  set  for  an  inquest  under 
the  statute.  He  thm  sought  to  obtain  from 
physicians  the  necessary  affidavit  to  dispense 
with  the  presence  of  his  mother  at  the  trial 
for  her  incompetency.  Prepared  with  the 
necessary  affidavit  for  the  physicians  to  exe- 
cute, together  with  the  deed  of  trust  executed 
to  one  Dowd,  he  conferred  with  Dr.  Gillispie. 
a  physician  of  Harrison  county,  and  requested 
him  to  get  another  physician  to  go  with  him 
to  his  mother's.  Dr.  Gillispie  failed  to  get 
another  physician.  The  physician  whom  be 
approached  on  the  subject  declined  to  go,  for 
the  reason  that  he  regarded  it  as  a  family 
quarrel  and  did  not  care  to  take  any  part  in 
it.  Thereupon  Dr.  Gillispie  visited  Elizabeth 
Gill.  He  found  that  she  was  able  to  go  to 
court,  and  therefore  did  not  make  an  affidavit 
to  the  effect  that  she  was  not  able.  During 
this  visit  he  informed  her  of  the  proceedings 
that  had  been  instituted  by  her  son  in  the 
Harrison  circuit  court,  and  told  her  that 
unless  she  executed  a  deed  of  trust  to  some 
one  the  court  would  appoint  a  trustee  for 
her.  Mrs.  Gill  claimed  that  he  told  her  at 
the  time  that  the  deed  of  trust  oould  be  re- 
voked in  a  year.  This,  however,  Dr.  Gillis- 
pie denied.  Mrs.  Gill  told  Dr.  Gillispie  that 
she  did  not  want  a  trustee,  and,  according  to 
her  evidence,  she  protested  against  the  ap- 
pointment. This  visit  of  Dr.  Gillispie  was 
made  on  Wednesday,  and  on  the  following 
Friday  A.  J.  Gill  and  two  others  were  pres- 
ent at  the  home  of  his  mother  urging  her  to 
appoint  a  trustee.  It  was  testified  by  them 
that  Dowd  was  one  of  four  who  were  sug- 
gested to  her,  and  that  she  voluntarily  select- 
ed Dowd  out  of  the  number,  because  he  was  a 
neighbor  and  a  man  in  whom  she  had  conA- 
dence.  The  court  said:  ''T6  sav  that  Mrs. 
Gill's  execution  of  the  deed  of  trust  was  her 
voluntary  act  would  be  a  travesty  upon  jus* 
tice.  She  was  apprised  of  the  proceedings 
that  had  been  instituted  against  her.  She  be* 
lieved  that,  if  she  did  not  appoint  a  trustee, 
the  court  would  appoint  one  for  her.  Rather 
than  submit  to  the  humiliation  and  mortifi- 
cation of  going  into  court  and  contesting  the 
proceedings,  she  acquiesced  in  the  arranj^e- 
ment  which  had  been  previously  designed  br 
others.  A  careful  reading  of  the  record  con- 
vinces us  that  she  would  not  have  signed  the 
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deed  of  trust,  had  it  not  been  for  the  pressure 
tjbat  was  brought  to  bear  upon  her.  She 
was  the  victim  of  a  species  of  compulsion 
or  duress.  The  law  will  not  give  sanction 
to  an  instrument  obtained  under  such  cix- 
eumstances.  In  justice  to  appellant  Dowd, 
however,  we  deem  it  necessary  to  say  that 
he  had  nothing  to  do  with  the  procurement 
«l  the  deed  of  trust." 

In  Gibbes  v.  New  York  L.  Ins.  etc.  Go.  67 
How.  Pr.  (N.  Y.)  207,  a  trust  deed  obtained 
under  the  following  circumstances  was  set 
aside:  The  property  in  question  came  to  the 
plaintiff  by  a  bequest  from  her  mother. 
Xhe  consent  to  the  execution  of  a  deed  of 
trust  by  the  plaintiff  was  obtained  the  day 
succeeding  the  funeral  of  the  mother,  when 
the  will  was  opened,  and  the  forms  of  deeds 
of  trust  were  handed  to  her.  The  deed  was 
executed  by  the  plaintiff  within  a  few  days 
thereafter.  Accompanying  the  will  was  found 
a  letter  signed  by  the  plaintiff's  mother,  re- 
questing the  plaintiff  to  put  her  share  of  the 
property  in  trust,  and  a  form  of  a  deed  was 
indorsed.  The  court  held  that  tiie  plaintiff 
was  influenced  by  the  letter  of  her  mother 
and  by  the  action  and  suggestions  of  her 
brother-in-law,  who  had  a  direct  interest  in 
tha  execution .  of  the  deed  and  who  chiefly 
supervised  or  directed  the  matter,  and  who 
asked  if  she  did  not  wish  to  follow  the  wislies 
of  her  par^ts»  who  were  dead,  and  that 
owing  to  the  haste  with  which  the  execution 
of  the  deed  was  attended,  and  the  lack  of 
time  for  reflection  and  of  independent  coun- 
sel, the  deed  must  be  set  aside  and  canceled. 

Jn  Brannin  v.  Sherley,  01  Ky.  450,  16  S.  W. 
04,  12  Ky.  L.  Rep.  077,  the  complainant 
sought  to  cancel  a  deed  whereby  he  conveyed 
all  his  estate  to  his  grandmother,  without 
power  of  revocation,  to  be  held  by  her  in  trust, 
and  controlled  and  managed  by  her  as  she 
might  deem  proper,  requiring  her,  by  its 
terms,  to  pay  the  net  annual  income  to  his 
wife  and  children,  and  on  his  death  to  convey 
his  prc^rty  to  them  if  any  survived  him,  if 
not,  then  to  convey  the  lots  to  his  sister,  and 
if  she  should  be  dead,  to  her  heirs  on  the 
side  of  the  mother.  The  principal  ground 
for  canceling  the  conveyance  was  the  exercise 
of  an  improper  influence  over  him  by  his 
grandmother,  the  trustee,  and  his  sister,  by 
which,  in  the  event  of  marriage,  he  was 
deprived  not  only  of  the  corpus  of  his  estate, 
but  of  any  interest  whatever  in  the  annual 
income  for  his  support  and  maintenance.  A 
judgment  setting  aside  the  deed  was  affirmed 
on  appeal. 

Garnsey  T.  Mundy,  24  N.  J.  £q.  243,  was 
a  proceeding  to  set  aside  a  voluntary  deed 
of  trust,  executed  by  a  single  woman  of  the 
age  of  about  twenty-one  years,  to  her  mother 
as  trustee.  It  was  made  at  the  suggestion 
and  on  the  advice  of  the  grantor's  mother. 


and  of  her  uncle.  The  grantor  neither  pro- 
posed nor  suggested  it.  Indeed,  it  appeared 
that  she  knew  nothii^  of  it  until  it  was  pre- 
sented to  her  for  her  signature,  and  she  was 
urged  by  her  mother  and  her  uncle  to  execute 
it  ''for  her  good."  Their  motive,  they  said, 
was  to  save  the  property  for  her,  to  prevent 
her  from  improvidently  disposing  of  it.  No 
professional  advice  whatever  was  taken.  The 
deed  was  drawn  by  a  son  of  the  uncle  at  the 
latter's  direction,  and  its  execution  was 
witnessed  by  the  uncle,  who,  being  a  commis- 
sioner of  deeds,  took  the  grantor's  acknowl- 
edgment. The  grantor  had  no  advice  what- 
ever, except  that  which  her  mother  and  uncle 
gave  her.  The  parties  all  supposed  that  the 
trust  was  revocable,  and  that  the  grantor  re- 
tained full  power  to  sell  the  property  with  the 
trustee's  consent,  but  the  conveyance  not  only 
deprived  the  grantor  of  all  her  property, 
without  reserving  a  power  of  revocation  to 
enable  her  to  meet  the  ^cigencies  of  life, 
but  the  arrangement  which  it  made  was  in 
other  respects  injudicious,  disadvantageous, 
and  improvident.  The  court  said:  "From 
the  operation  of  such  a  conveyance,  made  un- 
der such  circumstances,  equity  will  relieve 
the  complainants.  .  .  .  The  circumstances 
under  which  a  voluntary  deed  was  executed 
may  be  shown  with  a  view  to  impeaching  its 
validity;  and  if  it  appears  that  it  was  fraud- 
ulently or  improperly  obtained,  equity  will 
decree  that  it  be  given  up  and  canceled.  In 
the  present  case,  there  is  no  room  for  doubt 
that  the  grantor  was  induced  by  those  in 
whom  she  very  justly  placed  confidence,  and 
by  whose  better  judgment  she  was  willing 
to  be  guided,  to  execute  a  voluntary  deed, 
whose  effect  she  and  th^  not  only  did  not 
understand,  but  on  the  other  hand  misappre- 
hended, and  which,  so  far  from  being  accord- 
ing to  their  intentions,  was,  in  two  very  im- 
portant respects  at  least,  admittedly  pre- 
cisely the  reverse.  It  was  irrevocable,  but 
they  all  supposed  it  was  revocable,  and  in- 
tended that  it  should  be  so.  It  deprived  the 
grantor  of  the  power  of  sale,  but  they  all 
supposed  that  she  would  have  that  power,  and 
intended  that  she  should  have  it,  clogged 
only  by  the  necessity  of  obtaining  her  moth- 
er's consent  and  concurrence  in  any  bai^gain 
or  conveyance  she  might  make.  The  deed 
contains  no  power  of  sale  whatever.  The  tes- 
timony of  all  the  parties  to  the  tranflUction, 
the  grantor,  her  mother,  and  uncle,  has  been 
taken  in  the  cause.  It  satisfies  me  that  the 
deed  was  not  'the  pure,  voluntary,  well-under- 
stood act  of  the  grantor's  mind'  (Lord  Eldon, 
in  Huguenin  v.  Baseley)  but  was  unadvised 
and  improvident,  and  contrary  to  the  inten- 
tion of  all  of  them." 

In  Hogan  v.  Leeper,  37  Okla.  655,  133  Pac. 
190,  47  L.RJSl.(N.S.)  476,  it  appeared  that 
the  trust  deed  sought  to  be  set  aside  was 
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obtained  under  the  following  circumstances: 
For  three  or  four  years  the  creator  had 
boarded  or  made  his  home  with  a  woman 
named  Scantlin,  who  was  a  married  woman 
living  apart  from  her  husband.  She  lived 
in  one  of  his  houses,  and  their  relations  were 
very  friendly.  Some  of  his  daughters  visited 
him  and  it  seems  that  they  became  appre- 
hensive that  this  woman  would  induce  him 
to  give  her  some  of  his  property.  At  any  rate, 
after  some  correspondence  among  the  chil- 
dren, the  defendant,  Leigh  M.  Bailey,  came 
to  Oklahoma  City  and  employed  a  lawyer  to 
draw  a  deed  of  trust.  He  remained  in  the 
city  two  or  three  days  consulting  with  hia 
lawyer  and  with  some  of  the  plaintiff's  neigh- 
bora,  who  were  busying  themselves  in  the 
matter.  He  had  the  records  examined,  found 
out  what  property  his  father  had  and  its  con- 
dition, and  had  his  lawyer  to  prepare  the 
deec>  of  trust  involved  here.  His  lawyer  tele- 
phoned the  plaintiff  to  come  to  his  office  and 
see  him  on  a  matter  of  interest  to  the  plain- 
tiff. Tlie  plaintiff  started  to  his  office  to  see 
him  and  was  met  by  his  son,  Leigh  M.  Bailey, 
who  until  then  had  not  permitted  him  to 
Icnow  that  he  (the  son)  was  in  the  city,  and 
who  accompanied  him  back  to  the  lawyer's 
office.  When  he  reached  there  the  lawyer 
informed  him  that  he  (the  lawyer)  had  been 
retained  by  Leigh  M.  Bailey  to  look  up  the 
condition  of  his  property;  that  they  believed 
Mrs.  Scantlin  was  trying  to  get  his  property ; 
and  that  if  he  continued  to  liye  with  her  and 
did  not  put  his  property  where  she  could  not 
get  it,  in  time  she  would  get  it.  Bailey 
replied  that  she  had  not  yet  gotten  any  con- 
siderable part  of  his  property  and  tliat  he 
did  not  intend  for  her  to  have  it,  and  thought 
he  could  protect  himself.  He  was  then  asked 
what  disposition  he  wanted  to  make  of  his 
property,  when  he  died,  and  he  stated  that 
he  wanted  his  six  children  to  have  it  and 
also  stated  that  he  had  a  will.  He  waa  then 
told  that  a  will  was  uncertain,  and  that  the 
woman  might  get  another  will.  The  lawyer 
then  showed  him  the  deed  and  explained  it  to 
him.  The  plaintiff  testified  that  the  lawyer 
and  his  son  threatened  to  have  him  and  the 
Scantlin  woman  arrested  unless  he  signed  the 
deed  of  trust.  The  testimony  of  his  son  and 
the  lawyer,  however,  was  that  they  told  him 
that  if  he  did  not  sign  the  deed  of  trust  they 
would^^have  a  guardian  appointed  for  him. 
After  some  discussion,  at  the  request  of  the 
plaintiff,  the  lawyer  withdrew  from  the  room 
and  the  plaintiff  talked  the  matter  over  with 
his  son.  The  lawyer  returned  to  the  room 
and  told  his  son  to  make  him  sign  the  deed 
of  trust  just  as  it  was.  After  further  con- 
versation he  signed  the  deed  of  trust.  When 
he  did  so,  according  to  his  and  his  son's 
statement,  he  began  crying  and  stated  that  he 
had  signed  his  life  away.    He  went  with  the 


trustee,  however,  and  pointed  out  the  prop- 
erty and  introduced  him  to  the  tenants  in  the 
property  with  the  instruction  that  they  pay 
the  trustee  the  rent  from  that  time  on.  A 
short  time  after  he  signed  the  deed  of  trust 
he  became  dissatisfied  and  began  writing  to 
hia  children  and  asked  them  to  release  him 
from  its  provisions  and  threatened  suit  if 
they  did  not.  The  court  said:  "If  the 
deed  was  not  procured  by  technical  duress,  at 
least  it  was  not  the  voluntary  act  of  Thomas 
J.  Bailey.  .  .  .  This  deed  of  trust  was 
obtained  for  the  purpose  of  preventing  him 
from  disposing  of  his  own  property,  and  un- 
due influence  and  coercion  was  brought  to 
bear  to  induce  him  to  sign  it." 

In  Kerr  v.  Couper,  6  Del.  Oh.  607,  it  was 
held  that  a  deed  of  trust  made  by  a  young 
man  on  the  day  following  his  mother's  funeral, 
whereby  the  grantor  conveyed  all  his  property 
save  that  the  trustee  should  pay  over  to  him 
all  the  clear  income,  rents  and  profits,  should 
be  annulled  and  canceled,  which  cancellation 
was  desired  by  the  trustee  also. 

In  Bleyer  v.  Bleyer,  219  Mo.  09,  117  S.  W. 
709,  it  appeared  that  a  brother  and  sister 
were  old  and  in  feeble  health  and  were  large- 
ly dependent  for  care  and  advice  on  another 
brother.  On  his  becoming  insane  they  sent 
for  another  relative  who  procured  deeds  of 
trust  to  him  of  all  their  property.  A  purpose 
on  his  part  to  gain  control  of  their  property 
from  the  time  he  was  appealed  to  was  shown 
by  his  conduct.  The  court  set  aside  the  deeds 
of  trust  saying:  "We  do  not  believe  these 
instruments  were  linderstandingly  entered 
into  by  the  plaintiffs.  We  believe  that  they 
were  imposed  upon  by  William  H.  Bleyer, 
he  knowing  the  confidence  they  reposed  in 
him." 

In  Migely  v.  Migely,  162  111.  App.  300,  it 
appeared  that  one  Frederick  A.  Migely  exe- 
cuted the  following  memorandum  of  trust: 
"I  hereby  voluntarily  leave  in  trust  with 
Rudolph  E.  Migely  all  my  money,  property 
and  estate  which  consists  of  a  note  signed 
by  my  brothers  and  sisters,  on  which  there  is 
a  balance  yet  due  me  of  not  exceeding  $3,500. 
I  direct  that  said  Rudolph  £.  Migely  shall  in 
no  event  pay  me  or  be  obligated  to  pay  me 
all  or  any  part  of  said  money  or  property, 
prior  to  and  until  September  27,  1012.  I 
direct  that  I  shall  not  be  permitted  or  em- 
powered to  encumber  in  any  way  said  money 
or  property  during  this  period  of  trust,  and 
it  is  stipulated  that  any  incumbrance  or 
hypothecation  thereof  until  September  27, 
1912,  shall  be  absolutely  void.  The  reason 
this  trust  is  made  is  because  I  have  heretofore 
been  negligent  and  reckless  in  the  manage- 
ment of  my  property  and  money,  and  have 
dissipated  and  squandered  the  greater  part 
of  it  through  drink  and  riotous  living,  and 
this  trust  is  made  therefore  for  my  benefit,  at 
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my  request,  and  in  my  interest,  and  at  my 
solicitation,  so  as  to  put  the  remaining  small 
part  of  my  estate  in  such  a  place  that  I  my- 
self cannot,  through  any  act  of  mine,  impair 
it  or  the  income  thereof,  until  said  September 
27,  1012.    The  consideration  for  this  trust  is 
that  said  Rudolph  E  Migely  will  faithfully 
hold  said  money  and  property  and  keep  it 
invested  at  a  reasonable  rate  of  interest,  not 
exceeding  5  per  cent  per  annum,  and  shall,  on 
September  27,  1912,  at  Merchants'  Loan  & 
Trust  Company,  Chicago,  111.,  turn  over  and 
deliver  to  me  all  said  property  and  money, 
with  interest  accrued  thereon,  less  his  reason- 
able costs,  expenses  and  fees ;  and  the  further 
consideration  is  the  foregoing  premises  and 
the  consequent  benefits  to  me  and  my  prop- 
erty.**   This  trust  was  accepted  by  the  trus- 
tee.   Later  the  settlor  filed  a  bill  of  complaint 
against  the  makers  of  the  note,  alleging  that 
on  the  date  of  the  trust  agreement  the  trus- 
tee and  another,  acting  for  the  makers  of  the 
note,  had  represented  to  him  that  the  makers 
were  unable  to  pay  the  note  ut  maturity  and 
would  be  so  for  some  time,  and  that  it  was 
necessarv   that   he   should   extend   the   time 
of  the  pa}'inent,  making  the  instrument  as 
above  sot  forth  part  of  the  bill.     The  bill 
then  alleged  that  during  the  negotiations  re- 
cited, in  the  execution  of  the  instrument,  the 
settlor  was  represented  by  counsel,  whom  he 
supposed  to  be  working  in  his  interest,  and 
that  he  paid  but  little  attention  to  the  details 
of  the  instrument,  and  procured  no  copy  of 
it  at  that  time;  that  he  has  since  learned 
that  counsel  purporting  to  represent  him  in 
realty  represented  and  worked  for  the  inter- 
est of  the  trustee  and  another.    The  bill  fur- 
ther alleged  that  the  agreement  was  void  and 
without  consideration;  that  it  was  procured 
from  the  settlor  by  fraud  and  misrepresenta- 
tion, and  that  it  ought  to  be  surrendered  and 
canceled  in  order  that  he  might  collect  the 
money  on  his  note.    The  trustee  demurred  to 
the  bill,  and  the  court  entered  a  decree  there- 
on, taking  it  as  confessed,  finding  the  facts  sub- 
stantially as  set  out  in  the  bill  and  granting 
the  relief  prayed  for.    On  appeal  by  the  trus- 
tee, the  court  said:     "In  our  opinion  the  bill 
shows    facts    entitling    the    complainant    to 
equitable  relief.    The  facts  as  stated  in  the 
bill  were  admitted  by  the  demurrer  and  must 
be  treated  on  this  appeal  as  having  been  ad- 
mitted to  be  true.    The  instrument  described 
in  the  bill  was  a  mere  volunteer  placing  of 
the  note  in  the  hands  of  the  defendant  with- 
out consideration  and  it  was  revocable.    We 
think  under  the  averments  of  the  bill  the 
execution  of  the  trust  agreement  under  which 
the  note  was  placed  in  the  hands  of  the  de- 
fendant Budolph  E.  Migely,  was  procured  by 
fraud  and  deception,  and  that  the  complain- 
ant makes  out  in  his  bill  a  clear  case  of  being 
overreached  and  fraudulently  induced  to  place 
his  property  in  the  hands  of  the  defendant; 
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that  the  legal  advice  which  he  relied  upon  in 
the  matter  of  the  execution  of  said  instrument 
seems  to  have  been  given  rather  in  the  inter- 
est of  the  defendant  than  in  the  interest  of 
the  complainant.  The  decree  ordered  the  note 
delivered  to  the  complainant,  and  declared 
the  trust  instrument  null  and  void,  and  we 
think  it  ju%t  and  equitable  and  it  is  therefore 
affirmed." 

In  Bristor  v.  Tasker,  136  Pa.  St.  110,  19 
Atl.  851,  20  Am.  St.  Rep.  853,  it  appeared 
that  the  plaintiff,  being  then  unmarried  and 
not  in  immediate  contemplation  of  marriage, 
executed  a  deed  conveying  to  her  grandfather 
all  her  estate  in  trust,  to  pay  her  the  income 
during  life,  and  at  her  death  in  trust  for 
such  persons  as  'she  might  appoint,  or  in  de- 
fault of  an  appointment,  for  her  right  heirs. 
The  plaintiff  had  no  reason  or  motive  for 
making  such  a  deed,  but  was  persuaded  by 
her  grandfather  and  her  mother  to  do  so,  in 
order  that  her  sister,  who  had  made  an  im- 
provident marriage,  might  be  influenced  to 
execute  with  her  husband  a  conveyance  of  her 
property  on  similar  trusts.  In  setting  aside 
the  deed  for  various  reasons,  the  court  said: 
"Then,  too,  it  was  her  mother  and  her  frrand- 
father  who  asked  and  urged  her  to  make  the 
deed.  To  an  appeal  coming  from  such  a 
source  she  would  be  peculiarly  sensitive,  and 
very  properly  so.  To  every  statement  made 
by  them  to  her  she  naturally  gave  the  most 
implicit  confidence,  as  she  was  justified  in 
doing." 

In  Bailey  ▼.  Finlayson,  25  Fla.  153,  6  So. 
157,  it  appeared  that  an  intended  wife  on 
the  day  of  her  marriage  conveyed  all  her 
property  to  her  intended  husband  as  trustee 
to  hold  the  same  under  his  control  and  man- 
agement for  her  and  their  use  during  her  life- 
time. At  her  death,  it  was  to  descend  to  any 
child  or  children  she  might  have  surviving 
her,  and  in  case  of  her  decease  without  leav- 
ing issue,  then  to  her  mother  for  the  term  of 
her  natural  life,  and  at  her  decease  to  go 
to  her  brothers  and  sisters.  The  settlor 
died  the  day  after  she  gave  birth  to  a  son, 
and  the  son  subsequently  dying  a  minor  the 
brothers  and  sisters  brought  suit  against  the 
husband  under  the  trust  deed.  The  court 
held  that  the  evidence  adduced  seemed  con- 
clusive that  the  settlor  made  the  deed  of 
trust  against  her  will  and  under  the  con- 
straint of  her  mother's  influence,  and  that  it 
could  not  be  doubted  that  if,  on  this  evidence, 
she,  after  her  marriage,  had  sought  to  set 
aside  the  deed  of  trust,  the  court  would  not 
have  hesitated  to  grant  a  decree  for  that 
purpose. 

When  Tbust  Will  Not  Be  Sejt  Aside. 

An  irrevocable  deed  of  trust,  the  free  and 
voluntary  act  of  the  settlor,  will  not  be  set 
aside  at  his  suit  where  the  evidence  clearly 
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Bh6w8  that  the  transaction  was  fair  through- 
out, that  the  settlor  was  acting  under  the 
advice  of  independent,  competent  and  disin- 
terested counsel,  and  was  not  deceived,  unduly 
persuaded,  or  coerced.  Toker  v.  Toker,  3 
De  G.  J.  &  S.  487,  46  Eng.  Rep.  (Reprint) 
724;  Chanfrau  v.  Alexander,  185  Fed.  537; 
Copeland  v.  Staples,  189  Fed.  25Q;  Riddle  v. 
Cutter,  49  la.  547;  Anderson  v.  Kemper,  116 
Ky.  339,  76  S.  W.  122,  26  Ky.  L.  Rep.  638; 
Middleton  v.  Shelby  County  Trust  Co.  61  S. 
W.  166,  21  Ky.  L.  Rep.  183;  Dayton  v.  Stew- 
art, 99  Md.  643,  69  Atl.  281;  Hildreth  v. 
Eliot,  8  Pick.  (Mass.)  293;  Viney  v.  Abbott, 
109  Mass.  300;  Zinser  v.  Anderson,  118  Mich. 
654,  77  N.  W.  270,  5  Detroit  Leg.  N.  629; 
Butler  V.  Badger,  128  Minn.  99,  160  N.  W. 
233;  Filley  v.  Fownea,  81  N.  J.  Eq.  498,  87 
Atl.  439;  Fellows  v.  Heermans,  4  Lans. 
(N.  Y.)  230;  Nace  v.  Boyer,  30  Pa.  St.  99; 
Merriman  v.  Munson,  134  Pa.  St.  114,  19 
Atl.  479,  21  Atl.  171 ;  Potter  v.  Fidelity  Ins. 
etc.  Co.  199  Pa.  St.  360,  49  Atl.  85;  Wallace 
V.  Industrial  Trust  Co.  29  R.  I.  550,  73  Atl. 
25.  See  also  Riemensnider  v.  Riemensnider, 
179  111.  App.  209;  Coleman  v.  Fidelity  Trust, 
etc.  Vault  Co.  91  S.  W.  716,  28  Ky.  L.  Rep. 
1263;  Downs  v.  Security  Trust  Co.  175  Ky. 
789,  194  S.  W.  1041;  Taylor  v.  Buttrick,  165 
Mass.  547,  43  N.  E.  507,  52  Am.  St.  Rep.  530; 
Liesemer  v.  Burg,  102  Mich.  20,  60  N.  W. 
290;  Neal  v.  Black,  177  Pa.  St.  83,  35  Atl. 
561,  34  L.R.A.  707 ;  Fry  v.  Mercantile  Trust 
Co.  207  Pa.  St.  640,  57  Atl.  43. 

In  Copeland  v.  Staples,  189  Fed.  266,  the 
plaintiff  sued  for  the  cancellation  of  a  trust 
agreement,  alleged  to  have  been  made  by  false 
representations  on  three  particular  points: 

( 1 )  As  to  the  settlor's  inability  to  divest  her 
husband  of  a  share  of  her  estate  by  will; 

(2)  as  to  her  unlimited  power  to  use  the 
principal  as  she  chose;  and  (3)  as  to  her  ab- 
solute power  of  revocation.  As  to  the  first 
point,  the  court  held  that  the  testimony 
showed  that  the  settlor  was  truthfully  and 
properly  advised  that  the  only  absolutely  sure 
way  to  protect  the  property  from  her  worth- 
less husband,  except  by  first  divorcing  him, 
was  to  execute  the  deed  of  trust.  As  to  the 
second  point,  the  complaint  charged  that  the 
settlor's  brother,  the  trustee  and  the  attorney, 
falsely  represented  that  under  the  trust  agree- 
ment she  "could  withdraw  and  use  the  prin- 
cipal of  said  securities  which  they  repre- 
sented to  her  she  was  conveying  in  trust  in 
such  a  way  as  to  enable  her  to  withdraw  such 
principal  as  she  desired  the  same."  The 
rights  of  the  plaintiff  with  regard  to  the 
principal  of  the  fund  were  set  forth  in  the 
agreement  as  follows:  "It  is  further  agreed 
by  and  between  the  parties  hereto  that  if  at 
any  time  through  illness  of  the  party  of  the 
first  part,  or  unusual  emergencies  that  can- 
not now  be  foreseen,  or  for  any  cause  not 


herein  specified,  it  should  be  deemed  neces- 
sary or  expedient  by  said  Staples  to  expend 
or  appropriate  for  her  baiefit,  or  to  transfer 
to  her  any  part  of  the  whole  of  the  principal 
of  said  trust  estate,  he  shall  have  the  right  to 
do  so,  first  procuring  the  written  authority, 
consent  and  request  of  the  party  of  the  first 
part."  The  trust  agreement  was  read  over 
twice,  paragraph  by  paragraph,  and  there 
was  some  conversation  as  to  the  meaning  of 
the  section  set  out.  The  whole  case  turned 
on  the  question  whether,  under  that  section 
of  the  trust  agreement,  the  settlor  understood 
that  she  was  to  be  the  judge  whether  at  any 
time  it  was  necessary  to  use  the  principal  and 
whether  she  was  brought  to  that  understand- 
ing by  the  false  representations  of  her  brother 
or  the  attorney,  the  trustee  having  been  exon- 
erated. The  court  held  that  as  she  was  an 
unusually  intelligent  woman,  she  could  not 
have  been  misled  by  anything  said,  or  neg- 
lected to  be  said,  and  that  the  very  object 
and  purpose  of  the  trust  would  have  been 
defeated  if  the  agreement  had  meant  what  she 
professed  to  say  she  thought  it  meant.  The 
court  further  held  that  there  was  no  evidence 
to  sustain  the  allegation  on  the  third  point 
as  to  false  representations  regarding  the  abso- 
lute power  of  revocation. 

In  Chanfrau  v.  Alexander,  185  Fed.  637,  it 
appeared  that  a  minor  of  bad  habits,  extrava- 
gant in  disposition,  addicted  to  drink,  among 
other  vices,  was  about  to  attain  his  majority, 
at  which  date  a  considerable  inheritance 
awaited  him.  Fearing  the  probable  result 
his  wife  and  grandmother  took  the  prelimi- 
nary steps  to  have  him  declared  an  habitual 
drunkard.  As  the  result  of  conferences  be- 
tween himself,  his  nearest  relatives  and  an 
attorney,  who  represented  the  family  inter- 
ests, but  who  was  then  acting  for  the  minor 
too,  the  latter  agreed  to  place  the  greater  por- 
tion of  the  property  in  an  irrevocable  trust, 
and  sought  to  withdraw  the  proceedings. 
But  the  court  refused  permission,  as  there 
was  no  evidence  that  he  had  had  independent 
advice  from  coimsel  other  than  the  trustee*8 
counsel.  Shortly  afterward,  having  followed 
the  court's  suggestion  and  having  employed 
and  consulted  with  independent  counsel,  the 
minor  submitted  a  new  deed  of  trust,  and 
after  examining  him  in  court  concerning  the 
proposed  trust,  the  court  dismissed  the  pro- 
ceedings. Later,  the  minor  found  the  restric- 
tion of  the  trust  burdensome,  and  tried  to  set 
it  aside  on  the  ground  that  he  was  cajoled, 
deceived,  or  compelled  to  execute  it,  and  did 
not  exercise  his  free  and  voluntary  will.  But 
the  court  held  that  he  knew  fully  what  he 
was  doing  when  he  entered  into  the  arrange- 
ment, that  he  was  advised  completely  ^ 
thoroughly  capable  and  trustworthy  counsel 
that  no  one  cajoled,  deceived,  or  compelled 
him,  that  the  other  court  had  examined  him 
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in  open  court  on  the  subject,  and  was  satisfied 
with  the  evidence ;  that,  in  short,  the  evidence 
was  overwhelming  that  the  step  he  took  was 
his  voluntary  act,  free  from  fraud  or  coercion 
or  undue  influence  in  any  respect,  and  hence 
thai  no  legal  ground  for  setting  it  aside  had 
been  shown. 

In  Butler  v.  Badger,  128  Minn.  99,  150  N. 
W.  233,  the  facts  of  the  transaction  resulting 
in  the  execution  of  the  trust  deed,  the  valid- 
ity of  which  was  questioned  on  the  ground 
of  undue  influence,  were  st&ted  in  the  opinion 
as  follows:  ''At  the  time  the  deed  was  exe- 
cuted plaintiff  was  seventy-eight  years  of  age, 
and  undoubtedly  incapable  of  managing  prop- 
erly her  large  property  interests.  Not  that  she 
was  wholly  incompetent,  or  incapable  of  un- 
derstanding'particular  transactions,  but  her 
interests  taken  as  a  whole  were  greater  than 
she  alone  could  properly  and  safely  care  for. 
For  a  number  of  years  prior  she  had  commit- 
ted the  general  control  thereof  to  agents,  one 
of  whom  was  defendant  Badger,  who,  for  some 
time  immediately  preceding  the  date  of  the 
trust  deed,  had  exclusive  control  of  her  real 
estate  interests.  Prior  to  that  time  one  of 
her  daughters  had  obtained  from  her  a  lease 
of  valuable  property  at  a  rental  less  than  the 
property  was  worth,  and  another  daughter, 
the  guardian  who  brought  this  action,  ob- 
tained from  her  a  lease  of  other  property  at  a 
nominal  rental,  the  lease  extending  over  a 
period  of  fifteen  years,  with  an  option  on  the 
part  of  the  daughter  to  renew  the  same  for 
a  like  period.  The  third  daughter  was  an 
invalid  residing  in  California.  The  son  had 
died  prior  to  the  execution  of  the  deed,  leav- 
ing a  widow  and  children,  who  would  be  en- 
titled to  his  share  of  the  property  on  the 
death  of  plaintiff.  It  was  the  desire  and  wish 
of  plaintiff  that  the  property  be  preserved  for 
her  children,  and  distributed  to  them  in  equal 
proportions  at  her  death.  There  had  been 
some  differences  between  the  daughters  with 
respect  to  the  property  and  its  disposition. 
All  were  satisfied  that  the  mother  should  be 
relieved  in  some  way  permanently  of  the  bur- 
den of  managing  the  property,  and  several 
conferences  were  held  with  a  view  to  devis- 
ing plans  to  that  end.  The  invalid  daughter 
was  represented  in  these  negotiations  by  an 
attorney,  the  plaintiff,  by  two  or  more  attor- 
neys, all  of  whom  were  of  high  standing  in 
the  profession  with  no  interest  to  serve  save 
that  of  their  client.  It  was  finally,  after 
considerable  discussion  and  consideration, 
agreed  by  all  the  parties,  except  the  present 
guardian  of  plaintiff,  that  a  conveyance  of 
the  property  to  defendant  Badger  was  the 
most  feasible  and  appropriate  method  of 
accomplishing  the  desired  result,  namely,  re- 
lief of  plaintiff  from  the  burdens  incident  to 
the  management  of  the  property;  Badger  to 
hold  it  in  trust,  or  the  proceeds  thereof  in 
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case  of  sale,  to  the  end  that  it  could  be  equal- 
ly distributed  among  the  heirs  at  the  death 
of  plaintiff.  The  situation  and  the  purpose 
of  the  deed  were  fully  explained  and,  laid 
before  plaintiff  by  her  attorneys,  and  the 
evidence  indicates  that  she  fully  comprehend- 
ed the  transaction.  The  trust  deed  was  pre- 
pared accordingly  and  properly  signed  and 
executed  by  both  parties.  By  it  the  property 
was  conveyed  to  Badger,  in  trust,  for  the 
purposes  therein  mentioned,  and  he  was  there- 
by clothed  with  exclusive  authority  to  carry 
out  the  intention  of  the  transaction.  His 
duties  and  obligations  are  clearly  and  fully 
set  forth  therein,  the  rights  of  all  the  plain- 
tiff's children,  and  the  wife  and  children  of 
her  son,  are  fully  protected,  and  each  equally 
provided  for  in  the  final  distribution  of  the 
estate.  It  provided  for  the  payment  of  $3,000 
per  annum  to  plaintiff  for  her  support  and 
maintenance  during  life,  and  the  sum  of  $25 
per  month  to  each  daughter,  and  the  widow 
of  the  deceased  son,  with  the  condition,  as 
to  the  daughters  who  hold  leases  of  part  of 
the  trust  property,  that  such  leases  be  sur- 
rendered and  canceled.  And  finally,  and 
within  three  years  after  the  death  of  plaintiff, 
that  the  remainder  of  the  estate  be  divided 
equally  between  those  partiea  One  daughter 
surrendered  her  leasehold  rights  but  the  oth- 
er, the  present  guardian  of  plaintiff,  declined 
to  do  so,  and  the  monthly  payments  have  not 
been  made  to  her.  The  trustee  is  clothed  with 
the  general  care  and  management  of  the  prop- 
erty, and  in  respect  thereto  'shall  not  be 
obliged  to  submit  himself  to  the  jurisdiction 
of  any  court  in  the  ordinary'  affairs  thereof 
His  compensation  is  fixed  at  $300  per  year, 
and  the  usual  broker's  commission  for  sales 
and  rentals.  He  is  required  to  execute  a  bond 
in  the  sum  of  $10,000  conditioned  for  the 
proper  management  of  the  estate,  with  pro- 
visions for  the  execution  of  a  larger  bond 
upon  demand  of  the  plaintiff,  or  after  her 
death  by  a  majority  of  the  beneficiaries.  The 
deed  contains  no  power  of  revocation."  The 
court  said :  "Some  two  years  after  the  trust 
deed  was  so  executed,  the  probate  court  upon 
proper  petition  duly  appointed  plaintiff's 
daughter  and  one  Allison  guardians  of  her 
person  and  property,  with  the  usual  authority 
in  such  cases  provided.  The  guardians  so  ap- 
pointed thereafter  brought  this  action  to  set 
aside  and  annul  the  trust  deed,  on  the 
grounds  that  plaintiff  at  the  time  it  was 
executed  was  mentally  incompetent  to  enter 
into  the  transaction,  and  that  the  deed  was 
procured  by  means  of  undue  infiuence."  In 
holding  that  there  was  no  evidence  of  undue 
influence  on  the  part  of  the  defendant  Badger, 
the  court  said :  ''While  it  is  true  that  he  had 
for  some  time  prior  to  the  transaction  acted 
as  the  agent  of  plaintiff  in  the  management  of 
the  property,  in  entering  into  the  trust  agree- 
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ment  plaintiff  was  represenl^ed  in  all  the  nego- 
tiations by  members  of  her  family,  and  by  at- 
torneys employed  by  her,  and  whose  interest 
in  the  matter  was  solely  that  of  protecting 
plaintiff.  The  contract  vests  in  Badger  no 
proprietary  interest  in  the  property,  there 
was  no  overreaching  by  Badger,  and  he  ac- 
quired thereby  no  undue  or  other  unconscion- 
able advantage  or  benefit  from  the  transac- 
tion. He  was  simply  given  the  control  of  the 
property,  with  the  right  and  duty  of  exercis- 
ing supervision  thereof,  and  this  primarily 
for  the  purpose  of  relieving  plaintiff  from 
further  responsibility  in  the  premises  and  to 
avoid,  also,  further  controversy  between  the 
daughters  concerning  the  property  and  its 
disposition.  The  transaction  accomplished 
what  plaintiff  and  her  advisers  thought  was 
for  her  best  interests,  and  of  all  those  in- 
terested in  the  estate.  We  are  clear  that  no 
undue  influence  was  shown." , 

In  Zinser  v.  Anderson,  118  Mich.  654,  77 
N.  W.  270,  6  Detroit  Leg.  N.  629,  it  appeared 
that  the  complainant  filed  his  bill  to  have  a 
trust  deed  set  aside,  contending  that  the  deed 
was  executed  under  duress,  while  he  was  in 
poor  health,  and  under  the  undue  influence  of 
others,  and  without  legal  advice.  However, 
it  also  appeared  that  more  than  two  years 
after  the  delivery  of  the  trust  deed,  he  filed 
an  affidavit  in  resistance  to  a  petition  for  the 
payment  of  alimony,  wherein  he  stated  that 
shortly  after  his  marriage  he  and  his  wife 
"freely  and  voluntarily  executed  and  deliv- 
ered a  deed  of  a  large  part  or  portion  of  said 
property,  in  trust,"  and  that  the  only  inter- 
est he  had  in  that  property  was  ^'the  income 
derived  therefrom  after  paying  taxes  and 
other  expenses."  On  this  evidence  the  court 
held  that  the  bill  was  properly  dismissed,  as 
the  affidavit  showed  conclusively  that  the  deed 
had  been  made  freely  and  voluntarily. 

Middleton  v.  Shelby  County  Trust  Co.  51 
S.  W.  166,  21  Ky.  L.  Rep.  183,  was  an  action 
brought  to  set  aside  a  deed  of  trust  made  by 
the  plaintiff  of  all  her  property  to  the  defend- 
ant trust  company,  on  the  ground  that  it  was 
procured  by  fraud  and  undue  influence.  The 
deed  in  question  conveyed  the  property  to 
the  company  in  trust  for  the  plaintiff  for  her 
life,  with  remainder  to  her  children,  and 
contained  a  clause  giving  her  the  power  to 
dispose  of  the  property  by  last  will  and  testa- 
ment. The  grantor  fturther  reserved  the  right 
to  occupy  and  enjoy  with  her  family  any  of 
the  real  estate  conveyed,  and  to  designate  any 
other  person  who  might  occupy,  use  and  en- 
joy the  income  and  profits  of  the  real  estate, 
on  such  conditions  as  she  might  provide.  The 
court  said  that  it  was  convinced  that  the  con- 
veyance, which  was  made  during  the  grantor's 
minority,  but  ratified  after  she  reached  her 
majority,  was  in  all  respects  a  reasonable, 
natural  and  provident  disposition  of  her  es- 


tate, particularly  in  view  of  the  fact  that  her 
husband  was  a  dissipated  spendthrift,  who 
was  fast  squandering  the  estate. 

In  Riddle  v.  Cutter,  49  la.  547,  it  appeared 
that  the  object  of  the  action  was  to  have  a 
trust  deed  "set  aside  and  held  for  naught,  as 
being  unadvised,  improvident,  without  conBid- 
eration,  and  as  not  expressing  the  intention 
of  the  parties  thereto,  and  as  being  fraudu- 
lent as  to  them."    The  petition  stated  that 
the  deed  of  trust  was  executed  under  the  fol- 
lowing   circumstances:      "The    said    Joseph 
Riddle  having  been,  and  being  at  that  time,  of 
intemperate,  reckless  and  extravagant  habit<«, 
and  having  heretofore  squandered  and  wasted, 
through  and  by  reason  of  said  habits,  all  of  a 
large  patrimony  save  and  except  the  above 
described  real  estate,  which  was  an  improved 
farm,  and  being  on  a  visit  to  the  city  of  Cin- 
cinnati, in  the  state  of  Ohio,  where  reside 
most   of  his  friends  and   relatives,  Alpheus 
Cutter,  his  brother-in-law,  the  trustee  named 
in  said  deed  of  trust,  and  his  wife,  a  sister 
of  your  petitioner,  with  whom  your  petitioner 
was  visiting,  joined  in  persuading  and  induc- 
ing your  petitioner,  Joseph  Riddle,  to  execute 
some  sort  of  instrument  wherebv  he  should 
temporarily  divest  himself  of  the  title  of  eaid 
farm;   and  they  represented  to  him  that  in 
view  of  his  circumstances  and   habits  such 
execution  of  such  instrument  would  be  for  his 
benefit,  and  preserve  him  from  want:  that 
it  would  enable  him  to  support  and  take  cxre 
of  himself  and  wife,  and  to  support  and  edu- 
cate the  child,  Ada  May  Riddle,  who  had  beta 
born   to   him,   and   such   children   as  might 
thereafter  be  born  to  him ;  that  if  he  and  his 
wife,  Minerva  T.,  would  join  in  the  execution 
of  an  instrument  which  would  divest  him  tem- 
porarily of  the  title  to  said  farm,  and  place 
it  where,  while  he  would  have  the  full  benefit 
of  the  rents  and  profits  thereof  for  the  uFe 
of  himself  and  familv,  he  would  not  be  able 
to  encumber  or  squander  it,  he  would  thereby 
preserve  the  last  remnant  of  his  fortune,  and 
have  a  sure  provision  for  himself  and  familv 
against  poverty  and  want."    The  facts  estab- 
lished by  the  evidence  were  these:     "At  the 
time  the  trust  deed  vi&s  executed  the  plaintiff 
Joseph  Riddle  was  twenty -two  or  three  yearg 
of  age.    He  was  married,  and  the  father  of  the 
defendant  Ada  Mav  Riddle.     Some  consider- 
able  property,  in  addition  to  the  real  estate 
in  controversy,  came  into  his  possession  when 
he  reached  his  majority.    The  value  of  such 
property  is  not  shown.    But  whatever  it  was 
he  had  squandered  it.    His  habits,  character 
and  disposition  at  that  time  and  previously 
are  briefly  but  fairly  stated  in  the  foregoing 
extract   from   the   petition.     The   defendant 
Cutter  had  been  his  guardian  and  the  ad- 
ministrator of  his  father's  estate.     Cutter's 
wife  was  Joseph  Riddle's  sister.    There  were 
frequent  conversations  between  these  parties 
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as  to  the  habits  of  said  Joseph,  his  property, 
and  as  to  the  propriety  of  his  so  placing  the 
title  to  his  remaining  property  (the  real  es- 
tate in  controversy)  that  he  could  not  sell 
or  encumber  it,  but  so  the  same,  under  the 
direction  of  a  trustee,  could  be  devoted  to  the 
support  of  the  family.  Cutter  and  his  wife 
were  urgent  and  persistent  in  this  respect, 
and  finally  Cutter  consulted  his  attorney  as 
to  how  the  desired  object  could  be  effected. 
The  execution  of  a  trust  deed  was  advised. 
The  plaintiff  Joseph  consulted  with  Mr. 
Logan,  the  attorney,  and  the  deed  of  trust 
was  prepared.  Mr.  Logan  testified:  'Joseph 
Riddle  was  then  largely  in  debt,  and  his 
habits  were  such  as  to  confirm  the  belief  that 
he  would  continue  to  become  involved  in  debt. 
Many  of  the  debts  he  had  already  contracted 
were  debts  which  were  simply  the  result  of 
his  profligacy.  Under  these  circumstances, 
and  after  full  discussions  with  the  parties  as 
to  the  best  shape  in  which  to  put  the  deed, 
and  of  a  full  explanation  to  them  of  it  and 
its  effects,  before  its  execution,  I  drew  the 
instrument.  The  intention  was,  as  is  ex- 
pressed upon  its  face,  to  divest  Joseph  Biddle 
temporarily  of  the  title  to  the  property,  in 
order  that  he  might  not  encumber  or  squander 
it.' "  It  was  held  that  the  deed  would  not  be 
set  aside. 

In  Reidy  v.  Small,  154  Pa.  St.  505,  26 
Atl.  602,  20  L.R.A.  362,  it  appeared  that  the 
plaintiff  conveyed  all  his  property  to  his 
daughter  in  trust,  reserving  only  the  power  of 
testamentary  disposition  of  the  property. 
Some  three  years  later  he  filed  a  bill  for  the 
revocation  of  the  trust  deed,  averring  that 
the  trustee  had  taken  advantage  of  his  weak 
physical  condition  at  the  date  of  the  deed, 
and  had  fraudulently  induced  him  to  seal  and 
deliver  it.  In  holding  that  there  was  no  evi- 
dence of  fraud,  the  court  said:  ''The  question 
then  is,  what  was  the  motive  for  the  convey- 
ance? So  far  as  the  evidence  shows,  Reidy, 
after  his  wife's  death,  except  this  daughter, 
had  none  but  remote  kindred,  for  whom  he  felt 
no  sort  of  attachment.  He  had  a  few  con- 
vivial friends,  such  as  a  man  of  his  tastes  and 
habits  would  have,  but  he  does  not  seem  to 
have  cared  specially  for  any  of  them.  The 
one  living  being  who  stood  somewhat  close 
to  him  was  thia  daughter.  He  had  very  little 
affection  for  her,  but  he  had  quite  a  high 
regard  for  her  as  a  business  woman,  and  had 
implicit  confidence  in  her  judgment  and  tact 
in  the  management  of  his  property.  Until 
nearly  ^ur  years  after  the  date  of  this  deed, 
she  seems  to  have  been  the  only  person  he 
did  not  suspect  of  a  desire  to  cheat  him;  for 
years  before,  all  his  business  was  intrusted 
to  her.  It  is  not  only  probable,  but  there  is 
no  reasonable  doubt,  that,  in  1887,  as  matters 
then  stood,  whether  he  died  testate  or  intes- 
tate, his  property  would  go  to  her.     Both 
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from  his  testimony  and  hers  they  so  under- 
stood and  expected.  But  he  had  never  been 
in  good  health;  was  a  chronic  dyspeptic,  and 
at  times,  after  ^n  immoderate  indulgence  in 
drink,  his  nervous  system  was  greatly  dis- 
ordered. The  tendency  to  insanity,  which  he 
had  inherited,  was  then  perceptibly  aggra- 
vated; he  had  distressing  forebodings,  and 
thought  total  insanity  impending;  distrusted 
himself,  and  was  filled  with  suspicion  of  all 
around  him;  thought  somebody  would  rob 
him,  or  influence  him  to  make  over  his  prop- 
erty. These  fears  were  not  wholly  ground- 
less, for,  besides  his  fear  of  insanity,  he  was 
conscious  of  his  love  of  drink,  and  that  this 
at  times  impelled  him  to  foolish  acts  with 
reference  to  his  property.  He  abhorred  pov- 
erty, and  had  a  pride  in  the  ownership  of 
property  which  crops  out  all  through  his  life. 
It  is  not  strange,  then,  he  was  afraid  that  in 
some  weak  moment  he  might  denude  himself 
of  his  possessions.  He  determined  to  effec- 
tually prevent  this  by  executing  some  paper 
or  writing  that  would  render  it  impossible. 
This  idea  was  not  suggested  by  the  daughter ; 
it  was  the  consciousness  of  his  own  physical 
and  mental  infirmities  and  the  presence  of  his 
own  fears  that  prompted  it.  He  and  the 
daughter  consulted  on  the  matter,  and  slie 
concurred  with  him  in  the  opinion  that  some- 
thing ought  to  be  done;  Mr.  Winship  was 
consulted,  and  he,  in  view  of  the  purpose  to 
be  accomplished,  suggested  the  deed  of  trust.. 
It  does  not  matter  whether  Reidy  saw  Mr. 
Winship;  if  the  daughter  alone  saw  him,  it 
was  at  her  father's  instance  and  for  his  pur- 
pose, not  hers.  They  had  interviews,  then, 
with  three  reputable  lawyers,  and  the  trust 
deeds  were  drawn  and  executed,  always  with 
the  object  originally  suggested  by  him,  the 
putting  of  his  property  in  such  a  legal  shape 
as  would  protect  it  from  the  cupidity  of  oth- 
ers and  his  own  insane  or  foolish  disposition 
of  it.  This  act  of  his  was  wholly  voluntary 
on  his  part,  was  strongly  desired  by  him  and 
fully  understood.  Nor  was  any  advantage 
taken  of  him  in  drawing  the  deed;  it  accom- 
plishes nothing  except  the  end  so  earnestly 
sought  sifter  by  himself.  It  reserves  the  en- 
tire income  of  all  the  property  to  himself,  to 
be  paid  to  him  quarterly ;  he  retains  the  pow- 
er of  appointment  by  will  as  to  the  corpus 
of  the  estate.  Not  a  single  benefit,  except 
a  meagre  commission,  passes  to  the  trustee* 
The  supervision  of  her  management  of  the 
trust  always  rests  with  the  proper  court* 
She  is  answerable  for  neglect  or  incom* 
potency;  if  she  wastes  or  mismanages  the  es- 
tate she  can  be  removed,  or  proper  security 
can  be  exacted." 

In  Maesey  v.  Huntington,  118  111.  80,  7 
N.  E.  269,  it  appeared  that  a  declaration  of 
trust,  executed  by  a  husband  and  wife,  con- 
veyed the  real  and  personal  property  of  the 
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former  to  the  trustee,  who  was  to  pay  the 
husband  $40  a  month  and  such  other  amount 
ds  he  might  deem  necessary  from  time  to  time 
for  the  maintenance  and  support  of  the  hus- 
band and  his  wife;  and  in  case  of  the  death 
i^  the  husband  before  the  wife  the  trustee 
was  to  make  similar  payments  to  her;  and 
on  the  death  of  both  he  was  to  convey  the 
property  to  certain  persons  thereafter  named. 
With  re«pect  to  the  execution  of  the  papers 
by  the  husband,  it  was  apparent  from  the 
evidence,  that  they  were  executed  after  ma- 
ture deliberation,  and  with  a  full  understand- 
ing of  their  terms,  conditions,  and  the  manner 
in  which  they  would  a£fect  his  rights  and  also 
the  rights  of  his  wife.  After  the  husband's 
death,  however,  the  widow  filed  a  bill  to  set 
aside  the  declaration  of  trust  on  the  ground 
of  undue  influence,  the  bill  charging  that  the 
papers  were  executed  without  consideration 
and  that  the  complainant  had  been  over- 
reached in  the  execution  thereof.  The  court 
said:  ''She  never  testified  in  the  case,  and 
what  might  have  been  her  account  of  the 
transaction  had  she  been  called  upon  as  a 
witness,  is  mere  conjecture.  The  evidence  of 
the  notary  public  before  whom  they  acknowl- 
edged the  papers  is  in  the  record.  He  stated 
that  the  papers  were  acknowledged  on  the 
evening  of  February  14,  1882,  at  the  house 
of  Mrs.  Sammons.  He  also  testified:  'When 
I  got  there  I  had  a  little  conversation  before 
taking  the  acknowledgment;  then  I  took  the 
paper  and  asked  Heber  and  Fanny  Rexford  if 
these  were  their  signatures, — ^if  they  were 
their  free  and  voluntary  act  and  deed  for  the 
purposes  set  forth  in  the  deed.  Heber  and 
Fanny  were  sitting  right  near  together,  and 
Heber  said,  ''Yes,"  and  Fanny  gave  an  affirma- 
tive nod  of  her  head  in  each  of  the  three  ac- 
knowledgments.' The  three  papers  had  been 
signed  by  Kexford  and  his  wife  before  the 
notary  called,  and  the  presumption  is,  that 
they  had  read  them  and  understood  the  con- 
tents, and  if  reliance  is  to  be  placed  on  the 
evidence  of  the  notary,  and  we  perceive  no 
reason  to  question  It,  Fanny  H.  Rexford  free- 
ly and  voluntarily  executed  the  three  papers, 
with  a  full  knowledge  of  their  contents  and 
bearing  on  her  rights." 

In  Hayward  v.  Tacoma  Sav.  Bank,  etc.  Co. 
88  Wash.  642,  163  Pac.  352,  it  was  held  that, 
under  the  allegations  of  the  complaint,  sufil- 
cient  undue  influence  had  not  been  shown  to 
warrant  the  setting  aside  of  the  trust  deed 
there  in  suit.  The  averment  of  the  ground  of 
invalidity  was  as  follows :  ''That,  at  the  time 
the  plaintiff  signed  the  trust  deed  herein  set 
out,  she  was  laboring  under  great  mental  dis- 
tress and  was  not  fully  competent  to  under- 
stand the  terms,  conditions,  and  effect  of 
such  instrument.  That  this  plaintiff  was 
deeply  attached  to  her  husband,  who  was  criti- 
cally ill  at  the  time  of  executing  the  said 


deed,  and  who  persistently  importoned  this 
plaintiff  to  sign  the  same,  and  that  this  plain- 
tiff feared  that  her  refusal  so  to  do  would 
hasten  his  death;  that  in  signing  said  deed 
she  was  constrained  to  do  what  her  free  will 
would  refuse,  and  her  signature  was  giva 
only  that  her  husband's  mind  might  be  $X 
rest  and  his  life  prolonged."    The  court  said: 
"It  is  not  claimed  that  there  was  any  fraud 
in  connection  with  the  execution  of  the  trust 
deed.     But  it  is  alleged,  in  substance,  that 
the  plaintiff  was  unduly  influenced  because 
she  feared  her  refusal  to  sign  the  deed  would 
hasten  her  husband's  death,   and  that  her 
signature  was  given  only  that  his  mind  might 
be  at  rest  and  his  life  prolonged.    There  was 
clearly  no  undue  influence  exercised  by  the 
husband  upon  the  wife.    He  died  about  two 
months  after  the  trust  deed  was  executed. 
He  probably  knew  that  death  was  fast  ap- 
proaching.    She  may  have   known  it.     He 
therefore  importuned  her,  as  she  says,  to  sign 
the  deed.     She  did  it,  not  because  she  was 
unduly  influenced  by  her  husband,  but  be- 
cause she  desired  to  relieve  his  mind  and  to 
prolong  his  life.    The  fact  that  he  pursuaded 
her  to  sign  the  deed  against  her  will  is  not 
undue  influence,  under  those  circumstances. 
As  stated  by  the  respondents'  counsel:    'The 
allegations  of  undue  influence  are  allegations 
of  mental  pliability  which,  if  true,  we  may 
infer  the  deceased  took  into  account  in  seek- 
ing to  protect  her  against  influences  which  he 
feared  would  become  dominant  after  he  had 
passed  and  gone,  and  against  which  he  sought 
to  provide.'" 

Kopp  V.  Gunther,  95  Cal.  63,  30  Pac.  301, 
was  an  action  to  have  a  certain  oonvevance 
of  lands  by  the  plaintiff  to  the  defendant 
decreed  to  create  a  mere  naked  legal  trust, 
and  to  compel  the  defendant  to  convey  the 
lands  to  the  plaintiff.  At  the  time  of  the 
conveyance  referred  to,  it  appeared  that  the 
defendant  executed  a  written  instrument  n 
whieh,  after  reciting  that  the  plaintiffs  had 
conveyed  the  lots  to  the  defendant  in  trust, 
he  accepted  the  trust  and  agreed  to  carry  it 
out  according  to  the  declaration  of  trust  set 
forth  in  the  plaintiff's  will,  which  was  made 
the  same  day.  The  facts  alleged  were  in  sab- 
stance  as  follows:  The  plaintiff,  at  the  time 
of  the  execution  of  these  instruments,  wts 
advanced  in  years  and  in  feeble  health,  and 
was  harassed  by  an  unconscionable  suit 
brought  against  him  by  a  woman  who  wanted 
damages  for  an  alleged  breach  of  promise  of 
marriage.  Being  oppressed  by  illness  and 
anxiety  about  the  suit,  he  sought  the  advice 
of  the  defendant,  in  whom  he  had  confidence, 
and  under  these  circumstances,  and  being 
thereto  advised  by  the  defendant,  he  executed 
the  instruments.  In  the  execution  of  the  in- 
struments, the  plaintiff  understood  and  be- 
lieved that  he  was  making  a  testamentary 
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disposition  of  his  property;  and  he  did  not 
understand  thereby  nor  intend  thereby  to 
place  his  real  estate  nor  any  portion  of  his 
property  beyond  his  control,  or  other  disposi- 
tion thereof.  The  deed  expressed  a  consider- 
ation of  $5,000  but  no  consideration  was 
paid,  and  it  was  executed  "solely  for 
the  purpose  of  securing  defendant  for  small 
amounts  of  money  to  be  loaned  to  plain- 
tiff by  defendant,  and  as  a  part  of  his  last 
will  as  aforesaid."  Since  then,  the  suit  for 
breach  of  promise  of  marriage  has  been  tried, 
and  judgment  thereon  was  duly  given  and 
made  in  favor  of  this  plaintiff  for  his  costs. 
It  was  further  averred  that  the  "plaintiff 
has  revoked  said  will  and  every  part  thereof, 
and  has  also  revoked  the  naked  trust,  if  any, 
created  by  said  conveyance."  It  was  also 
averred  that  the  defendant  had  advanced  to 
the  plaintiff  about  $300;  that  the  plain- 
tiff had  offered  to  pay  said  sum,  and  was 
ready  to  pay  any  other  indebtedness  which 
might  be  found  due  the  defendant;  had 
demanded  a  reconveyance  and  tendered  to  the 
defendant  a  deed  to  be  executed  by  him;  but 
that  the  defendant  had  refused  to  execute  such 
deed.  The  court  held  that  a  demurrer  thereto 
was  properly  sustained,  as  the  complaint  con- . 
tained  no  averments  of  undue  influence,  fraud, 
or  any  other  of  the  ordinary  grounds  on 
which  the  avoidance  of  solenm  conveyances  of 
property  were  usually  based. 

Effect  of  EocUstenee  of  Confidential  Beiom 

tion^ip. 

GranBRAiLLT. 

A  deed  of  trust  obtained  where  a  oonflden- 
tial  or  fiduciary  relationship  exists,  has  been 
held  under  the  doctrine  of  constructive  fraud* 
to  be  prima  facie  void,  and  it  is  held  that 
the  burden  is  on  the  trustee  to  establish  to 
the  full  satisfaction  of  the  court  that  it  was 
the  free,  voluntary  and  unbiased  act  of  the 
settlor.  A  court  of  equity,  on  girounds  of 
public  policy,  watches  such  transactions  with 
a  jealous  scrutiny,  and  to  set  them  aside  it 
is  not  necessary  to  aver  or  prove  actual  fraud, 
or  that  there  was  such  a  degree  of  infirmity 
or  imbecility  of  mind  in  the  donor,  as 
amounts  to  legal  incapacity  to  execute  a  will 
or  a  valid  deed  or  oontraot.  Huguenin  v. 
Baseley,  14  Ves.  273,  83  Eng.  Bep.  (Reprint) 
526;  Williams  v.  Williams,  63  Md.  871; 
Whitridgs  y.  Whitridge,  76  Md.  54,  24  AtL 
645 ;  Bleyer  v.  Bleyer,  219  Mo.  99,  117  S.  W. 
709.  See  also  McKnatt  v.  McKnatt  (Del.) 
93  Atl.  367. 

In  Smith  v.  Boyd,  61  N.  J.  Eq.  176,  47 
Atl.  816,  a  deed  of  trust  to  a  guardian, 
irrevocable  during  the  life  of  the  ward's 
husband,  was  set  aside,  though  there  was 
no    evidence    of    fraud.      The    court    said : 
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"^Xhe  complainant  was  a  woman  whose  busi- 
ness affairs  had  always  been  in  the  hands  of 
her  uncle.  After  she  attained  her  majority 
and  settled  with  him  as  trustee  she  very 
properly  left  her  investments  under  his  super- 
vision, as  tliey  had  been  before.  She  would 
naturally  rely  upon  him  for  advice  in  any 
course  of  conduct  which  she  wished  to  adopt 
concerning  her  property.  Then,  again,  from 
her  seventh  year,  she  had  made  her  home 
with  Mr.  and  Mrs.  Conover,  with  whom  she 
had  lived  upon  the  most  kindly  footing.  In- 
deed, they  had  stood  to  her  in  loco  parentis; 
she  would  naturally  be  powerfully  influenced 
by  any  suggestion  of  theirs  in  respect  to  the 
disposition  of  her  property.  She  says  that 
the  suggestion  that  she  should  put  her  prop- 
erty beyond  her  own  power  to  spend  it  for 
herself  and  her  husband  came  from  Mrs.  Con- 
over.  She,  indeed,  insists  that  Mrs.  Conover 
importuned  her  to  do  so  in  repeated  conver- 
sations with  her.  She  also  says  that  the  sug- 
gestion that  she  should  provide  that  Mrs. 
Conover  should  be  benefited,  in  case  of  the 
settlor's  death  without  children,  to  the  ex- 
tent of  $5,000,  came  from  Mr.  Boyd,  her 
uncle.  Mrs.  Conover  says  that  she  does  not 
recall  having  first  suggested  to  the  complain- 
ant this  disposition  of  her  property.  She 
thinks  that  it  first  came  from  the  complain- 
ant. Mr.  Boyd  also  says  that  tlie  proposal  to 
make  Mrs.  Conover  a  beneficiary  was  first 
spoken  of  by.  the  complainant.  I  have  no 
doubt  that  the  parties  give  the  order  of  the 
O(mversations  which  led  up  to  the  execution 
of  the  trust  instrument,  as  they  now  recall 
it.  The  complainant  probably  exaggerated 
the  extent  of  the  alleged  importunity,  to 
which  she  was  subjected,  and  Mrs.  Conover 
probably  fails  to  recall  who  first  broached  the 
subject  in  the  conversation  between  herself 
and  the  complainant.  I  think  it  most  prob- 
able that  the  propriety  of  putting  the  prop^ 
erty  out  of  the  reach  of  her  husband's  solici- 
tation was  first  intimated  to  the  complainant* 
I  think  so  because -it  was  a  reasonable  and 
natural  thing  for  either  Mrs.  Conover  or  Mr. 
Boyd  to  do.  It,  in  my  judgment,  was  a 
prudent  and  creditable  suggesticm  for  either 
of  them  to  make.  The  girl  had  made  a  hasty 
marriage,  without  their  knowledge  or  advice, 
to  one  whom  they  undoubtedly  thought 
would,  if  he  could,  get  control  of  her  property 
and  fritter  it  away;  or  would  influence'  her 
to  use  up  the  corpus  of  her  estate,  so  that  in 
the  end  she  would  be  left  penniless.  While  I 
think  it  is  probable  that  the  proposition  came 
from  these  people  of  age  and  business  expe- 
rience, who  would  naturally  think  of  it,  rather 
than  from  the  girl  without  business  expe- 
rience, who  had  made  the  unannounced  mar- 
riage, I  yet  see  nothing  whatever  of  fraud 
in  the  suggestion.  It  was  made  with  the  very 
best  intention  and  for  what  was  conceived^ 
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to  be  for  the  welfare  of  the  girl  for  whom 
they  had  cared  for  so  many  years.  Indeed, 
her  contest  now  to  annul  the  purpose  then  ac- 
complished is  probably  one  which  will  bring 
to  her  deep  regret  in  the  future.  But  the 
question  is  not  whether  the  execution  of  the 
instrument  was  wise,  but  whether  she  has  a 
right  to  unsettle  the  trust  which  she  then 
created.  T  am  constrained  to  the  conclusion 
that,  under  the  conditions  surrounding  its 
execution,  the  trust  must  be  declared  void. 
She  relied  in  making  it  upon  the  advice  of 
those  who  had  stood  to  her  in  the  most  con- 
fidential rtlations.  She  saw  no  one  with 
whom  to  counsel,  aside  from  the  attorney 
who  drew  the  assignment.  He  had  been  the 
adviser  of  the  trustee  during  the  existence  of 
the  trust.  It  is  undoubtedly  true  that  he 
fully  advised  her  of  the  irrevocable  character 
of  the  assignment  during  her  husband's  life. 
I  have  no  doubt  that  he  also  vead  it  to  her 
before  she  signed  it.  When  he  had  done  this 
his  function  ceased.  He  was  not  called  upon 
to  advise  her  as  to  the  prudence  of  making 
«n  irrevocable  trust.  That  he  took  for 
granted  was  settled  when  he  received  instruc- 
tions to  draw  the  paper.  He  did  all  that  he 
was  called  upon  to  do,  and  did  it  in  the  fair- 
est possible  way.  Nevertheless,  she  did  not 
have  that  independent  advice,  in  respect  to 
the  policy  of  her  conduct,  which  the  cases  re- 
quire. This  circumstance,  in  connection  with 
the  facts  that  Mrs.  Conover  was  given  in  the 
Instrument  a  contingent  interept,  and  Mr. 
Boyd  was  made  her  trustee,  present  con- 
ditions which  constrain  me  to  advise  a  decree 
annulling  the  trust  deed." 

In  Barnard  v.  Gant?i,  66  Hun  632  mem.  60 
N.  Y.  St.  Rep.  674,  affirmed  140  N.  Y.  249,  35 
N.  E.  430,  it  appeared  that  the  settlor  in  a 
trust  deed,  who  was  eighty  years  old,  quite 
deaf,  very  ignorant  and  passionate,  brought 
an  action  in  her  lifetime  to  have  the  trust 
deed  set  aside  because  of  fraud  and  undue  in- 
•    fluence  in  its  procurement  by  her  confidential 
adviser  and  son-in-law,  a  trustee  therein.    The 
property  assigned  was  of  the  value  of  $33,000, 
and  the  income  was  to  be  paid  to  the  settlor 
during  her  lifetime.    The  trustees  were  a  son 
and  the  son-in-law.    After  her  death,  $13,000 
of  the  property  went  absolutely  to  the  son- 
in-law.     Two    separate   trusts   were    created 
by  which  the  income  in  $10,000  was  to  go  to 
two  grandsons,  and  after  their  death  was  to 
go  to  the  trustees  equally.    The  creator  of  the 
trust  left  six  children  when  she  died.    It  was 
held    that    the    transaction   was    one    which 
should  not  stand  under  the  proof. 
■  In  Hays  v.  Union  Trust  Co.  27  Misc.  240, 
57  y.  Y.  S.  801,  it  appeared  that  the  plaintiff, 
fin  unmarried  woman  of  about  thirty  years  of 
rpe,  executed  a  trust  deed  by  which  her  prop- 
erty was  given  in  trust,  she  to  receive  the  in- 
come during  her  life,  and  on  her  death  the 


principal  to  go  to  her  issue,  and  if  she  left  no 
issue,  to  her  uncle.  It  appeared  that  the 
plaintiff  had  the  utmost  confidence  in  her 
uncle,  who  had  the  sole  management  of  her 
property,  that  she  had  no  knowledge  what- 
ever of  business  matters  and  no  other  adviser 
than  her  uncle  on  whom  she  relied  absolutely. 
It  further  appeared  from  the  uncontradicted 
evidence  of  the  plaintiff,  and  of  her  aunt, 
with  whom  she  lived,  that  the  uncle  was 
obliged  to  use  a  great  deal  of  persuasion 
to  induce  the  plaintiff  to  sign  the  deed, 
owing  to  her  strong  objection  to  the 
ultimate  disposition  of  the  property,  the  aunt 
and  the  uncle  being  obliged  to  coax  and 
tease  and  beseech  the  plaintiff  for  some  time 
before  she  finally  consented  to  sign  the  deed. 
While  it  was  admitted  that  the  deed  was 
read  over  to  the  plaintiff  before  she  signed  it, 
still  both  she  and  her  aunt  swore  that  they 
both  understood  that  the  instrument  was  a 
will  and  not  a  deed.  The  aunt  swore  that  she 
coaxed  the  plaintiff  to  sign  the  deed,  becaus-e 
her  brother  was  sick  and  worried,  and  was 
very  anxious  to  have  the  deed  signed,  and 
that  she,  the  aunt,  joined  in  the  effort  to  in- 
duce the  plaintiff  to  sign  the  deed  "for  the 
.  sake  of  peace."  The  court  said :  "The  uncon- 
tradicted evidence  in  the  case  at  bar  shows 
the  absolute  trust  reposed  by  plaintiff  in  her 
'  uncle,  her  misunderstanding  of  the  nature  of 
'  the  instrument,  the  persuasion  and  influence 
exercised  upon  her  by  her  uncle  and  aunt,  her 
lack  of  other  counselors,  and  her  ignorance  of 
such  matters.  It  seems  to  me  that,  without 
discussing  the  other  points  raised  by  the 
plaintiff's  counsel,  it  must  be  held  that  the 
act  of  plaintiff  in  executing  the  trust  deed 
was  not  voluntary  or  well  understood  by  her, 
and  that  for  this  reason  the  deed  should  be 
set  aside." 


Pbincipal  and  Agent. 

It  has  been  held  that  In  an  action  to  set 
aside  a  trust  deed,  it  will  not  be  presumed 
that  the  mere  fact  of  the  relation  of  principal 
and  agent  for  limited  or  special  purposes 
necessarily  raises  a  controlling  presumption 
of  undue  influence  on  the  part  of  the  agent 
over  the  principal,  particularly  in  matters 
outside  of  the  special  purposes  for  which  the 
agent  has  been  employed.  Whether  such 
close  and  confidential  r Nations  exist  between 
parties  so  situated  as  to  enable  one  to 
dominate  and  control  the  other,  is  a  ques- 
tion of  fact,  dependent  on  the  circumstances 
of  each  case.  Cummins  ▼.  Carter,  17  Hawaii 
71 ;  Brown  v.  Mercantile  Trust,  etc.  Co.  87 
Md.  377,  40  Atl.  '2.56;  Fellows  v.  Heermans, 
4  Lans.  (N.  Y.)  230.  See  also  Carroll  v. 
Smith,  90  Md.  653,  50  Atl.   181. 

In  Brown  v.  Mercantile  Trust,  etc.  Co.  87 
Md.  377,  40  Atl.  2.56,  the  court  said:    "Now 
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the  sole  proof  upon  which  it  is  contended 
here  that  such  confidential  relations  existed 
between  the  appellant  and  the  Trust  Company 
is  the  evidence  of  Mr.  Gill,  the  president  of 
the  Trust  Company,  to  the  effect  that  Mr. 
Brown  'had  employed  us  (the  company)  to 
sell  securities  for  him'  and  that  the  stocks 
etc.,  were  under  ^our  joint  custody  in  the 
Trust  Company.*  Now  it  would  be  going  very 
far  to  assume  that  because  Mr.  Brown  had 
availed  himself  of  the  security  furnished  by 
the  vaults  of  the  Trust  Company  (whose  busi- 
ness was  partly  that  of  a  safe  deposit  com- 
p&uy)  to  protect  and  keep  his  property;  and 
(when  a  change  of  investment  became  neces- 
sary) had  selected  the  company  to  make  sals 
of  such  of  his  securities  as  he  wished  to  dis- 
pose of,  that  a  relation  of  confidence  therefore 
existed  between  the  parties,  so  close  as  rea- 
sonably to  imply  that  the  company  possessed 
power  to  dominate  his  judgment  and  actions. 
And  apart  from  this,  can  it  be  successfully 
contended  that  the  grantee  received  such  a 
benefit  as  ought  to  bring  the  case  within  the 
rule?  Under  the  declaration  of  trust  the 
company  gets  a  benefit  of  three  per  cent  com- 
mission on  the  net  income,  and  in  the  final 
distribution  two  and  one-half  on  the  prin- 
cipal. In  no  case  we  have  been  referred  to 
has  it  been  held  that  a  provision  for  reason^ 
able  commissions  was  a  benefit  conferred  by 
the  grant  such  as  will  bring  the  case  within 
the  doctrine,  applicable  to  parties  standing 
in  confidential  relations." 

In  Cummins  v.  Carter,  17  Hawaii  71,  which 
was  a  bill  in  equity  for  the  cancellation  of  a 
trust  deed  on  the  grounds  of  duress,  undue  in- 
fluence, and  mistake,  the  court  said  after 
disposing  of  the  contentions  as  to  duress  and 
mistake:  "The  ground  that  perhaps  has  most 
to  support  it  is  that  of  undue  influence,  and 
this  not  because  of  any  allegations  tending 
to  show  that  there  was  undue  influence  in 
fact  but  because  of  the  legal  presumption  of 
undue  influence  which  arises  from  the  con- 
fidential relationship  between  principal  and 
agent  in  a  transaction  in  which  the  agent 
has  reaped  some  advantage  at  the  expense  of 
his  principal.  It  is  not  shown  that  the  agent 
acted  fraudulently.  There  would  be  nothing 
to  sustain  this  ground  if  another  than  the 
agent  had  been  made  trustee  under  the  deed. 
This  ground  can  be  sustained,  if  at  all,  under 
the  alleviations  of  the  bill,  solely  upon  the 
fact  that  the  agent  was  to  be  trustee  under 
th^  deed  and  would  presumably  be  com- 
pensated for  his  services  in  that  capacity. 
The  presumption  of  undue  influence,  if  any, 
under  the  circumstances  would  be  slight,  and 
there  are  matters  shown  by  the  bill  which 
rebut  it,  if  it  would  exist  from  the  mere  fact 
that  the  agent  was  to  be  the  trustee.  It  does 
not  appear  that  the  suggestion  that  he  should 
be  trustee  came  from  him.     The  petitioner 
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naturally,  in  view  of  his  confidence  in  Carter 
and  the  fact  that  he  had  already  intrusted 
to  him  the  management  of  his  entire  estate, 
would  want  him  to  be  the  trustee  and,  as  he 
states,  made  the  deed  knowing  that  Carter, 
who  had  been  his  agent,  was  still  to  be  in 
charge  of  his  property  as  trustee.  Doubtless 
that  went  far  with  the  petitioner  towards 
reconciling  him  to  the  idea  of  making  the 
deed.  The  appointment  of  the  trustee  was  in- 
cidental. The  petitioner  did  not  then  and  has 
not  at  any  time  since  objected  to  Carter  as 
trustee.  His  complaint  now  is  that  the  deed 
was  not  to  his  best  interests  in  other  respects 
solely  and  not  at  all  because  of  any  remuner- 
ation that  the  trustee  was  to  receive.  Such 
remuneration  was  not  specified  in  the  deed. 
It  could  be  only  what  the  petitioner  might 
assent  to  or  what  the  law  would  allow,  that 
is,  what  the  services  were  reasonably  worth. 
Carter  was  to  continue  as  trustee  with  very 
much  the  same  authority  and  obligations  as 
he  already  had  as  agent,  though  his  tenure 
would  be  more  secure  as  trustee  than  it  had 
been  as  agent,  and  yet  he  could  be  removed 
from  the  trusteeship  for  incapacity  or  unfit- 
ness or  breach  of  his  duties  as  trustee.  On 
the  whole  we  do  not  think  the  allegations  of 
the  bill  sufficient  to  support  the  contention 
that  it  was  procured  by  the  exercise  of  undue 
influence  by  the  agent  upon  the  petitioner." 

Absbnob  oy  Bsnefit  to  Pkbson  Pbogubino 

Tbust. 

The  statement  heretofore  made  of  the  rule 
with  respect  to  the  existence  of  a  confiden- 
tial relation  between  the  parties,  is,  however, 
obviously  limited  in  its  application  to  cases 
in  which  the  person  holding  the  position  of 
influence  obtains  some  benefit  from  the  per- 
son subject  thereto  and  where  no  such  bene- 
fit is  procured  there  is  no  reason  why  a  court 
of  equity  should  regard  the  transaction  with 
such  jealous  care,  or  impose  on  the  grantee 
in  a  deed  of  trust  the  burden  of  showing  that 
it  was  the  free,  voluntary  and  unbiased  act  of 
the  grantor.  Von  Buchwaldt  v.  Schlens,  123 
Md.  405,  91  Atl.  466.  Hence,  though  a  trust 
deed  was  procured  by  a  person  standing  in  a 
confidential  relation  to  the  settlor,  if  no 
benefit  was  obtained  by  the  person  procuring 
the  deed  and  the  evidence  shows  that  the  exe- 
cution of  the  deed  was  the  free  and  voluntary 
act  of  the  grantor,  with  a  full  knowledge  of 
its  contents,  and  a  full  understanding  of  its 
provisions,  and  thus  fails  to  establish  fraud, 
misrepresentation  or  undue  infiuence  the  court 
will  sustain  the  trust.  Brown  v.  Mercantile 
Trust,  etc.  Co.  87  Md.  377,  40  Atl.  266;  Rog- 
ers V.  Rogers,  97  Md.  673,  65  Atl.  450;  Day- 
ton V.  Stewart,  99  Md.  643,  59  Atl.  281 ;  Ken- 
sett  V.  Safe  Deposit,  etc.  Co.  116  Md.  530,  82 
Atl.  981;  Von  Buchwaldt  v.  Schlens,  123  Md. 
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405,  91  Atl.  466;  Jervls  t.  Jervia,  127  Md. 
133,  96  Atl.  265;  Falk  v.  Turner,  101  Mass. 
494;  Wallace  v.  Industrial  Trust  Co.  29  R.  I. 
550,  73  Atl.  25.  See  also  Neal  y.  Black,  177 
Pa.  St.  83,  35  Atl.  561,  34  L.R.A.  707. 

In  Dayton  v.  Stewart,  99  Md.  643,  59  Atl. 
281,  it  appeared  that,  as  grounds  for  the 
setting  aside  and  annulling  of  a  deed  executed 
by  her,  the  plaintUOT  alleged  that  she  was  a 
very  young  woman,  twenty-three  years  of  age 
and  a  widow,  her  husband  having  died  a  few 
years  before  leaving  her  with  the  two  chil- 
dren who  are  named  in  the  deed;  that  "she 
was  wholly  ignorant  of  the  force  and  effect  of 
such  a  deed"  and  "was  not  left  to  the  free, 
unrestrained,  and  deliberate  use  of  her  own 
judgment  in  the  matter  but  was  persuaded, 
unduly  influenced  and  prevailed  upon  to  sign 
the  said  deed  of  trust  by  her  mother  .  .  .  and 
other  persons  whose  purposes  she  now  under- 
stands to  have  been  that  of  securing"  the 
properties  conveyed  by  the  deed  to  her  two 
children  named  therein  "in  total  exclusion  of 
any  children"  that  might  be  bom  to  her  from 
any  subsequent  marriage;  as  well  as,  for  the 
further  purpose  of  preventing  her  creditors 
"from  resorting  to  said  property  to  collect 
their  just  claims."  The  court  said:  "The 
evidence  utterly  fails  to  show  that  the  ap- 
pellant in  the  execution  of  the  deed  in  ques- 
tion was  acting  under  what  can  be  character- 
ised as  undue  influence  exerted  by  her  mother. 
The  latter  took  no  benefit  under  the  deed,  was 
a  stranger  to  it  and  was  entirely  without 
motive,  as  far  as  appears,  to  attempt  to  exert 
such  influence.  In  the  suggestion  she  made 
or  the  advice  she  gave  in  this  connection,  or 
such  persuasion  as  she  may  have  used  in  re- 
gard to  making  the  deed  she  seems  to  have 
been  prompted  by  what  commended  itself  as 
a  matter  of  right  and  justice  that  the  chil- 
dren who  were  beneflciaries  under  the  deed 
should  be  secured  in  what  had  been  accumu- 
lated by  their  father  rather  than  it  should 
go  to  the  husband  and  children  of  a  second 
marriage.  In  support  of  the  charge,  in  this 
connection,  of  undue  influence  exerted  upon 
her  by  her  mother,  the  appellant,  in  her  testi- 
mony, does  not  mention  a  single  fact  or  cir- 
cumstance essentially  characteristic  of  an  at- 
tempt to  bring  about  the  execution  of  the 
deed  by  such  meana** 
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Washington  Supreme  Court,  Department  One 

—July  11,  1916. 

92  Wash.  ISS;  1(^8  Pac,  961. 


Corporations    —    Colleotion    of    Stock 

Subaoription    —    Jleceaaity    of    Prior 

Call. 

Under  Bal.  &  Rem.  Code,  §  3694,  requiring 
corporate  trustees  to  make  a  call  for  unpaid 
subscriptions  on  proper  notice,  and  a  sub- 
scription contract  providing  that  the  subscrip- 
tions should  be  payable  on  call  of  twenty 
days'  notice  issued  by  the  board  of  directors, 
an  action  in  equity  by  an  injured  stockholder, 
who  has  paid  for  his  stock  in  full,  against 
delinquent  stockholders  and  controlling  direc- 
tors for  their  refusal  to  call  for  unpaid  sub- 
scriptions due  from  themselves,  without  alleg- 
ing that  any  call  had  been  made  by  the 
directors,  is  itself  equivalent  to  a  notice  of 
call;  and  a  court  of  equity  has  power  to 
make  the  call  on  such  showing. 
Appeal    and    Error    —   Amendaent  of 

Pleading  on  Appeal* 

Such  cause,  on  appeal,  is  to  be  tried  de 
novo  and  the  complaint  deemed  to  be  amended 
to  conform  to  the  proofs. 
Evidence   —   Parol    Eridenoe    to   Vary 

Writing    —    Showing    Condition    ia 

Stock  Subscription. 

Where  a  stock  subscription  contract  re- 
cites that  the  subscribers  each  agree  to  pay 
for  the  number  of  shares  of  stock  set  op- 
posite their  names,  parol  evidence  of  an  agree- 
ment that  no  asaessment  would  ever  be  levied 
on  the  unpaid  stock,  and  that  they  would 
never  be  required  to  pay  anj  more  than  what 
they  had  already  paid,  is  inadmissible. 

[See  note  at  end  of  this  case.] 

Corporatioaa  —  IdabiUtj  for  Stook 
Subaeriptioa  —  What  Conatttutef 
Fraud. 

A  showing  that  an  agreement  was  made 
with  one  of  the  defendants,  subscribing  stock- 
holders, that  no  assessment  would  ever  be 
levied  on  his  unpaid  stock  and  that  he  would 
never  be  required  to  pay  more  than  the 
amount  already  paid,  m  the  absence  of  a 
showing  that  the  creditors  dealt  with  the 
corporation  with  notice  of  the  agreement,  ifr 
not  such  an  element  of  fraud  as  will  serve  as 
a  defense  against  the  liability  of  the  other 
defendants  on  their  subscriptions. 

Eictent  of  liability. 

In  an  action  by  a  paid-up  stockholder  b  a^ 
going  concern  to  recover  unpaid  stock  sub- 
scriptions as  part  of  the  concern's  assets,  the 
amount  collectible  is  not  limited  to  so  much 
pro  rata  as  may  be  required  to  pay  creditors 
and  wind  up  the  affairs  of  the  conoem,  if  in- 
solvent. 
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X«ae]ies  —  Belaj  Ui  Snf  oroias  9v1»sorip- 
tion  to  Corporate  Stoek. 

An  action  in  equity  by  an  injured  stock- 
holder who  has  paid  for  his  stock  in  full 
against  delinquent  subscribers,  who  are  also 
controlling  directors  of  the  corporation,  for 
their  refusal  to  call  for  their  own  unpaid 
subacriptions,  so  that  they  may  become  part 
of  the  corporation's  assets  to  meet  its  lia- 
bilities, in  the  ai>sence  of  any  showing  that 
the  defendants  were  in  any  way  prejudiced  by 
the  plaintifTs  action  in  participating  with 
them  in  borrowing  money  with  knowledge 
that  their  subscriptions  were  unpaid,  and  in 
waiting  seven  years .  before  bringing  the  ac- 
tion, or  that  any  change  of  conditions  had 
taken  place  during  the  deUgr,  is  not  barred  by 
laches;  the  doctrine  of  laches,  as  a  defense, 
being  founded  on  the  principle  of  equitable 
estoppel  which  will  not  permit  the  late  asser- 
tion of  a  right  where  other  persons,  by  reason 
of  the  delay,  will  be  injured. 

Same. 

In  such  action,  laches  is  not  a  bar  where 
the  illegal  acts  continued  up  to  the  day  of  the 
suit. 

Corporatioiia  —  Liability  on  Stoek  8ak« 
aoxiptloB  —  BIskt  of  Stoekkolder  to 
Compel  Enf  oroeiaenti 

A  corporation's  right  to  recover  in  an  ac- 
tion on  the  unpaid  subscriptions  of  certain 
stockholders  will  not  be  affected  by  the  fact 
that  another  stockholder  is  similarly  in- 
debted. 

Amoaiit  of  IdabUlty  «•  Interoet. 

Interest  on  such  subscriptions  is  properly 
allowed  from  the  date  when  the  defendants 
were  served  with  written  demand  by  plain- 
tiff to  make  a  call,  under  the  rule  that  in- 
terest is  due  only  from  the  date  the  subscriber 
is  placed  in  default. 

Appeal  from  Superior  Court,  Spokane 
county:     Blake,  Judge. 

Action  by  M.  L.  Bergman,  plaintiff,  against 
J.  H.  Evans  et  al.,  defendants.  Judgmsat 
for  plaintiff.  Defendants  appeal,  and  plain- 
tiff takes  cross-appeal.  The  facts  are  stated 
in  the  opinion.    Affixmo). 

Ttoitehell  d  Wenttcorih  for  appellants. 
F.  W»  Oirtrnd  for  respondent. 

[ISO]  Fcnx^BTON,  J. — The  respondent,  a 
minority  stockholder  in  the  Bergman  Clay 
Manufacturing  Company,  brought  this  ac- 
tion, in  the  name  and  for  the  benefit  of  tibat 
company,  against  the  appellants  to  compel 
the  payment  of  balances  due  on  their  unpaid 
stock  subscriptions.  Different  phases  of  the 
controversy  have  been  before  this  court  in  the 
pasty  and  are  reported  in  Bergman  Clay  Mfg. 
Co.  ▼.  Bergman,  73  Wash.  144,  131  Pae.  486, 
and  Triplett  v.  Bergman,  82  Wash.  639,  144 
Pac.  899.  In  the  first  of  these  cases,  we 
reversed  a  judgment  placing  the  company  in 
the  hands  of  a  receiver,  [160]  charged,  among 
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other  things,  with  the  recovery  of  the  unpaid 
stock  subscriptions  in  issue  here.  The  court 
further  held  that,  inasmuch  as  the  directors 
had  failed  for  a  long  period  to  call  in  unpaid 
stock  subscriptions  for  the  purpose  of  paying 
debts,  a  stockholder  might  make  and  enforce 
the  call  in  the  name  and  for  the  benefit  of  the 
corporation. 

The  complaint  alleges,  that  appellant 
Evans,  had  subscribed  in  writing  for  6,500 
shares  of  the  capital  stock  of  the  Bergman 
Clay  Manufacturing  Company,  at  one  dollar 
per  share,  and  had  failed  to  pay  for  4,250  of 
such  shares;  that  appellant  Hurd  had  sub- 
scribed for  6,000  shares,  and  had  failed  to 
pay  for  3,750  of  such  shares;  that  appellant 
Davie  had  subscribed  for  2,000  shares,  and 
had  failed  to  pay  for  1,000  of  such  shares; 
that  appellant  Erickson  had  subscribed  for 
1,665  shares,  and  had  failed  to  pay  for  665 
of  such  shares;  that  respondent  Bergman  had 
subscribed  for,  and  had  fully  paid  for,  6,500 
shares,  and  is  now  the  owner  of  5,284  shares ; 
that,  between  the  years  1905  and  1912,  the 
corporation  borrowed  money  to  the  extent  of 
several  thousand  dollars  and  paid  interest 
thereon,  making  the  same  a  charge  against 
the  corporation  to  the  prejudice  of  respond- 
ent; that  the  Idaho  Lime  Company  and  the 
Bergman  Clay  Manufacturing  Company  are 
controlled  by  the  same  board  of  directors, 
appellants  Evans  and  Hurd  being  directors 
of  both  companies,  and  that  the  lime  company 
is  indebted  to  the  clay  company  by  reason  of 
a  contract  between  them  in  the  sum  of 
$19,000;  and  further, 

"That  the  directors  of  the  Bergman  Clay 
Manufacturing  Company  have  refused  to 
n^ke  a  call  upon  the  stockholders  for  their 
respective  unpaid  subscriptions  and  still  now 
refuse  to  make  said  call,  that  this  action  is 
brought  by  the  plaintiff  in  the  name  of  and 
for  the  benefit  of  the  corporation  to  require 
and  compel  each  of  the  defendants  to  pay  the 
amount  due  upon  their  unpaid  stock  subscrip- 
tions; that,  between  the  years  1905  and  the 
present  time,  said  corporation,  Bergman  Clay 
Manufacturing  Company,  has  been  indebted 
to  various  parties,  and  was  in  need  of  the 
money  due  upon  the  stock  [161]  subscriptions 
of  each  of  the  defendants  herein  to  pay  and 
meet  its  obligations,  and  was  in  need  of  funds 
to  carry  on  its  business;  that  the  Bergman 
Clay  Manufacturing  Company  now  owes 
various  creditors  large  sums  of  money  by 
reason  of  the  directors  of  the  Bergman  Clay 
Manufacturing  Company  having  borrowed 
money  in  the  name  of  the  Bergman  Clay 
Manufacturing  Company ;  that  it  is  necessary 
to  collect  the  unpaid  stock  subscriptions  of 
the  defendants  mentioned  herein  for  the  pur- 
pose of  liquidating  said  indebtedness." 

Judgment  for  the  benefit  of  the  clay  com- 
pany was  prayed  against  J.  H.  Evans  for 
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,250;  against  J.  A.  Hurd  for  $3,750; 
against  J.  T.  Davie  for  $1,000;  and  against 
Peter  Erickson  for  $665;  with  legal  interest 
on  such  sums  from  the  time  when  they  should 
have  be^n  paid. 

The  answer  of  each  appellant  was  a  de- 
nial of  practically  all  the  foregoing  allega- 
tions, and  as  an  affirmative  defense,  each 
alleged  that  the  respondent  was  a  director 
and  president  of  the  company  from  the  time 
of  its  incorporation  until  June,  1912 ;  that  all 
the  money  borro'wed  by  the  company  was 
borrowed  under  the  direction  of  the  directors 
in  meeting  assembled,  and  that  the  respond- 
ent was  present  at  all  such  meetings  and 
voted  for  all  resolutions  to  borrow  money; 
tJiat  no  objection  was  made  by  the  respondent 
until  he  was  deposed  as  a  director;  that  the 
respondent  was  guilty  of  laches  in  standing 
by  and  permitting  the  affairs  of  the  company 
to  be  so  carried  on  without  any  objection, 
and  that  he  is  estopped  from  complaining  of 
such  action  of  the  board;  tliat  he  persuaded 
appellants  to  become  incorporators  in  the 
company  by  false  representations  as  to  his 
competency  to  make  white  face  brick  and 
sewer  pipe  and  other  clay  products  cheap 
enough  to  sell  at  a  profit;  that  the  shares  of 
stock  were  subscribed  for  by  the  appellants 
under  an  express  agreement  with  respondent 
that  no  more  of  said  subscriptions  should 
ever  be  paid  than  the  sums  of  $2,000  by  the 
appellant  Evans,  $2,000  by  the  appellant 
Hurd,  $1,000  by  the  appellant  Davie,  and 
$1,000  by  the  appellant  Erickson;  that  the 
respondent  [162]  promised,  in  case  more 
money  should  be  necessary  for  carrying  on 
the  business,  that  he  would  sell  and  dispose 
of  the  balance  of  the  stock  contracted  for 
by  the  appellants;  and  that  no  call  has  been 
issued  by  the  board  of  directors  of  the  com- 
pany or  by  any  one.  The  reply  denied  all 
affirmative  matter  contained  in  the  answers 
of  the  various  appellants. 

The  court  found  for  the  respondent  on  all 
the  issues  and  gave  judgment  against  J.  H. 
Evans  for  $4,876.16,  against  J.  A.  Hurd  for 
$4,302.60,  against  J.  T.  Davie  for  $1,156.66, 
and  against  Peter  Erickson  for  $762.94,  these 
sums  including  legal  interest  on  the  amount 
of  the  unpaid  subscriptions  from  August  16, 
1912,  the  date  upon  which  the  court  found 
that  the  board  of  directors  should  have  issued 
a  call  pursuant  to  the  written  demand  of  re- 
spondent. 

The  stock  subscription  contract^  which  wae 
attached  as  an  exhibit  to  the  answers  of  the 
appellants  and  produced  in  evidence,  was 
in  the  following  terms: 

"Be  it  remembered.  That  on  this  28th  day 
of  February,  1905,  the  Bergman  Clay  Man- 
ufacturing Company  of  Spokane,  Washington, 
being  now  duly  incorporated  under  the  laws 
of  said  state  by  its  trustees,  did,  under  and 
by  virtue  of  the  power  and  authority  con- 


ferred so  to  do  by  said  laws  and  articles  of 
incorporation,  and  hereby  does  open  a  sub- 
scription list  and  call  for  subscriptions  to  the 
capital  stock  of  the  said  corporation,  which 
capital  stock  consists  of  twenty -five  thou- 
sand shares  of  the  par  value  of  one  dollar  per 
share. 

''Subscriptions  to  the  said  stock  are  pay- 
able upon  call,  on  twenty  days'  notice  issued 
by  the  board  of  directors,  and  no  certificates 
of  stock  shall  be  issued  until  the  same  are 
fully  paid  for  at  par,  provided  any  subscrib- 
er or  his  assignee  may.  have  certificates  of 
stock  issued  for  any  portion  of  his  subscrip- 
tion that  shall  have  been  fully  paid  for  at 
par. 

''We,  the  undersigned,  each  for  himself, 
hereby  subscribe  to  the  capital  stock  of  the 
said  corporation,  subject  to  the  above  con- 
ditions, and  agree  to  pay  for  the  number  of 
siiares  of  said  stock  set  oposite  our  respective 
names,  in  consideration  for  certificates  of 
shares  of  said  stock  duly  issued  and  delivered 
to  me  or  my  order  upon  the  same  and  to  the 
extent  that  this  subscription  has  been  fully 
paid  for  at  par,  to  wit: 

[163]  Name.  ^^ 

Martin  L.  Bergman,  six  thousand  five 

hundred    6500 

C.  A.  Johnson,  twenty-three  hundred 

thirty-five    2335 

James   H.    Evans,   six   thousand   five 

hundred    6500 

Jno.  A.  Hurd,  six  thousand   . , 6000 

John  T.  Davie,  two  thousand   2000 

Peter  Erickson,  sixteen  hundred  sixty- 
five    1665." 

The  evidence  shows  that,  in  February,  1905, 
the  appellants  and  respondent,  with  one 
Johnson,  organized  the  Bergman  Clay  Man* 
ufacturing  Company  with  a  capital  stock  of 
$25,000,  and  that  the  incorporators  sub- 
scribed for  ail  the  shares;  that  respondent 
has  fully  paid  for  his  shares;  that  aa  to  the 
appellants,  Evans  paid  $2,250  on  his  $6,500 
subscription,  Hurd  paid  $2,260  on  his  $6,000 
subscription,  Davie  paid  $1,000  om  his  $2,000 
subscription,  and  Erickson  paid  $1,000  on  his 
$1,665  subscription;  that  from  the  time  of 
organization  in  1905  until  June  4,  1912,  the 
board  of  directors  consisted  of  the  respond- 
ent and  the  appellants;  that  the  cash  paid 
in  on  the  stock  was  exhausted  within  six 
months,  and  that  the  company  borrowed 
$3,000  from  a  bank  on  July  11,  1905,  $500 
from  appellant  Evans  on  October  2,  1905, 
and  $1,000  more  from  Evans  on  the  16th  of 
October;  $2,802.50  from  the  Idaho  Lime  Com- 
pany on  the  12th  and  13th  of  December, 
1905;  and  in  the  year  1906,  from  the  Fidelity 
National  Bank,  $1,000  on  February  3,  $1,000 
on  February  16th,  $1,000  on  March  13,  $1,000 
on  March  29,  and  $1,000  on  April  12;  tiiat 
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at  the  time  of  trial,  $4,000  remained  due  the 
bank,  and  between  six  and  seven  thousand 
dollars  to  the  Idaho  Lime  Company,  making 
the  existing  indebtedness  about  $10,700.  In- 
terest had  been  paid  on  all  the  loans  except 
the  lime  company  account.  The  only  evi- 
dence as  to  profit  and  loss  of  the  clay  com- 
pany was  that,  in  1909,  it  made  a  net  profit 
of  $420;  in  1910  more  than  $5,000;  that  it 
lost  $4,100  in  1911,  and  that  in  the  following 
year  the  plant  was  shut  down.  No  dividends 
were  ever  declared. 

The  respondent  testified  that,  as  president, 
he  signed  the  stock  certificates  in  1906,  and 
demanded  that  appellants  pay  [164]  the  bai- 
a.nee   of  their  subscription;   that  he  had  on 
various  occasions  subsequently  made  demand 
for  the  unpaid  balance.     The  appellants  dis' 
pute  this  and  claim  that  demand  has  never 
been  made.     There  was  satisfactory  evidence, 
however,  that  they,  as  directors,  were  served 
August   16,    1912,   with   written   demand   on 
the  part  of  respondent  to  issue  a  call  for 
the   payment   of  the   balance   of   their   sub- 
£criptions,  but  bad  never  complied  with  the 
demand.     Respecting  the  organization  of  the 
company  and  the  stock  subscriptions,  appel- 
lant  Evans  testified  that  appellants  agreed 
to  put  in  $6,000  cash  as  against  the  plant  of 
Bergman  and  Johnson,  which  was  valued  at 
$9,000,     and     capitalize     the     company     at 
^•25,000;  that  Bergman  said  $6,000  would  be 
all  the  money  he  would  require;  that  Berg- 
man   represented    that    other    people    were 
anxious  to   invest  in  the  corporation   stock 
and  would  buy  t^e  unpaid  stock  if  the  com- 
pany needed  money;  that  it  was  particularly 
understood    that    appellants    would    not    be 
called  upon  to  put  up  more  than  they  had 
paid  in ;  that  when  it  came  to  a  lack  of  funds 
he   told   Bergman  "now  is  the  time  to  get 
these  people  to  take  up  that  stock;  that  we 
need  money,  and  you  will  have  to  go  to  the 
bank  and  get  it  if  you  do  not  sell  the  stock." 
The  evidence  as  to  the  limit  on  the  liability  of 
appellants  was  admitted  over  the  objection  of 
respondent  that  it  was  an  attempt  to  vary  a 
written    instrument    by    a    contemporaneous 
oral  agreement.     Evans'  testimony  as  to  an 
agreement   that  appellants   were   not  to   be 
called  upon  to  pay  their  full   subscriptions 
was    not   corroborated   by   the   other    stock- 
holders,   except    te    the    extent    that    Davie 
testified  Bergman  said  others  wanted  to  go 
into   the   company   and   there   would   be   no 
trouble  in  getting  money.    Evans  was  in  fact 
contradicted  by  Erickson,  who  testified  that 
he  had  no  agreement  with  Bergman  whereby 
he  would  not  be  required  to  pay  the  balance 
-due  on  his  stock  subscription.     The  evidence 
filiowed  that  Bergman  had  participated  in  the 
action   of   the  other   directors   in   borrowing 
monev   to  meet   the   necessities  of  the   com- 
j)any,  and  that  no  call  was  made  upon  the 
unpaid   [165]    subscriptions  for  meeting  the 
exigencies  of  the  company  until  after  Berg- 


man was  deposed  as  manager  and  director 
in  the  year  1912. 

The  evidence  responding  to  the  allega- 
tion of  fraud  in  the  complaint  was  that 
respondent  represented  that  he  could  man- 
ufacture at  a  profit  white  face  brick  such  as 
was  turned  out  by  a  competing  brick  com- 
pany, but  that  the  brick  he  actually  man- 
ufactured would  not  stand  the  weather,  and 
that  after  a  year's  trial  the  company  gave 
up  making  that  kind  of  brick,  and  devoted 
itself  to  fire  brick  and  sewer  pipe. 

The  first  contention  of  appellants  is  that 
the  respondent  failed  to  state  a  cause  of  ac- 
tion, because  the  complaint  did  not  allege 
that  a  call  had  been  made  by  the  directors  in 
which  notice  was  given  fixing  a  time  for  pay- 
ment, upon  which  defftult  had  been  made  by 
appellants.  It  is  urged  that  notice  of  a  call 
is  a  condition  precedent  to  the  right  to  sue 
when  such  notice  is  required  by  subscription, 
by  statute,  or  by  by-laws.  Our  statute,  Rem. 
&  Bal.  Code,  §  S694,  requires  corporate  trus- 
tees to  make  the  call  upon  proper  notice,  and 
the  contract  itself  in  this  case  provided: 
"subscriptions  to  the  said  stock  are  payable 
upon  call  on  twenty  days'  notice  issued  by 
the  board  of  directors."  The  rule  above  out- 
lined is  a  proper  one  when  applied  to  a  proper 
case.  But  coimsel  seem  to  overlook  the  fact 
that  this  is  not  an  action  founded  on  a  call 
for  unpaid  subscriptions.  It  is  an  action  in 
equity  by  an  injured  stockholder,  who  has 
paid  for  his  stock  in  full,  against  delinquent 
stockholders,  who  are  at  the  same  time  con- 
trolling directors  of  the  corporation,  for  their 
refusal  to  call  for  unpaid  subscriptions  which 
they  themselves  owe.  The  suit  in  itself  is 
equivalent  to  a  notice  of  call,  and  a  court  of 
equity  has  power  to  make  the  call  on  a  proper 
showing,  such  as  we  think  has  been  made  in 
this  case.  The  law  of  this  case  has  already 
been  determined  in  Bergman  Clay  Mfg.  Co. 
v.  Bergman,  73  Wash.  144,  131  Pac.  485, 
where  the  appointment  of  a  receiver  to  col- 
lect these  same  delinquent  subscriptions  was 
denied.    In  that  cade  the  court  said: 

[166]  *'A  subscriber  to  the  capital  stock 
of  a  corporation  is,  in  virtue  of  his  promise, 
a  debtor,  and  the  same  principle  that  sustains 
the  right  of  a  stockholder  to  bring  an  action 
for  the  benefit  of  the  corporation  will  sustain 
the  suit  of  a  stockholder  to  compel  the  pay- 
ment of  impaid  subscriptions.  In  fact,  the 
right  of  a  receiver  to  sue  for  unpaid  sub- 
scriptions has  been  put  on  the  ground  that 
in  so  doing  he  is  doing  only  that  which  the 
stockholder  might  have  done.  In  Lathrop 
y.  Knapp,  27  Wis.  214,  232,  the  right  of  a 
receiver  to  maintain  an  action  for  unpaid 
subscriptions  was  challenged.  In  meeting  the 
objection  of  the  defendant.  Chief  Justice  Dix- 
on said: 

"  *The  other  subscribers  might  have  main- 
tained an  action  against  him  upon  it  [the 
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subscription] ;  and  as  they  might,  so  I  think 
this  receiver  may.' 

''The  statute,  Rem.  &  Bal.  Code,  §  3694, 
provides  that  the  stockholders  of  a  corpora- 
tion may,  in  the  by-laws  of  the  company, 
prescribe  the  times,  manner  and  amounts  in 
which  payments  of  the  sums  subscribed  by 
them  respectively  shall  be  made. 

"  'But  in  case  the  same  shall  not  be  so 
prescribed,  the  trustees  shall  have  the  power 
to  demand  and  call  in  from  the  stockholders 
the  sums  by  them  subscribed,  at  such  time 
and  in  such  manner,  payments  or  instalments, 
as  they  may  deem  proper.* 

"The  statute  does  not  confer  autocratic 
powers.  The  power  here  conferred  is  one 
that  must  be  reasonably  exercised  for  the 
benefit  of  the  corporation  and  its  stock- 
holders. The  directors  could  not  continue 
from  1905  to  1912  to  borrow  money  and  pay 
interest,  making  the  same  a  charge  against 
the  corporation,  to  the  prejudice  of  the  re- 
spondents who  had  paid  their  subscriptions. 
When  it  became  evident  to  the  directors  that 
the  corporation  was  in  need  of  funds  to  carry 
on  its  business,  and  after  a  reasonable  time 
had  elapsed,  it  became  their  duty  to  make  the 
call  upon  the  stockholders  for  their  unpaid 
subscription,  and  if  the  call  was  not  complied 
with,  to  enforoe  payment  in  the  manner  pro- 
vided by  law.  In  short,  it  was  their  duty 
to  exercise  good  faith  to  all  the  stockholders. 
Having  failed  to  do  this  for  so  long  a  period 
of  time,  the  principles  of  equity  will  permit 
the  respondents  to  make  and  enforce  the  call 
in  the  name  of  and  for  the  benefit  of  the 
corporation." 

[167]  The  complaint  is  sufficient  on  the 
theory  on  which  it  was  framed.  But  were  it 
otherwise,  the  cause  is  here  for  trial  de  not70, 
and  the  complaint  will  be  deemed  amended  to 
conform  to  the  proofs.  The  evidence  also 
shows  that  the  company  is  indebted  to  the 
extent  of  nearly  $11,000,  which  is  practically 
the  amount  due  on  the  unpaid  subscriptions) 
and  that  their  collection  is  necessary  U> 
liquidate  the  corporate  indebtedness. 

The  next  contention  is  that  the  evidence 
discloses  an  agreement  among  the  appellants 
and  respondent  that  no  assessment  would 
ever  be  levied  upon  the  unpaid  stock  and  that 
appellants  would  never  be  required  to  pay 
any  more  than  the  sums  already  paid.  We 
are  satisfied  that  the  preponderance  of  evi- 
dence is  against  this  contention.  But,  in 
our  view,  evidence  tending  to  show  such  on 
agreement  is  inadmissible,  since  it  would  be 
to  permit  parol  evidence  of  a  contempora- 
neous oral  agreement  to  vary  the  terms  of  a 
written  contract.  The  subscription  contract 
recites  that  the  subscribers  each  "agree  to 
pay  for  the  number  of  shares  of  said  stock 
set  opposite  our  respective  names."  But, 
moreover,  it  is  not  pleaded  nor  proven  that 
this  agreement  was  made  with  the  corpora- 


tion or  with  all  of  its  stockholders,  or  that 
creditors  dealt  with  the  corporation  with 
notice  of  the  agreement.  The  allegation  is 
that  the  agreement  was  made  with  one  of  the 
subscribing  stockholders.  This  is  not  such 
an  element  of  fraud  as  will  serve  as  a  defense 
against  the  liability  of  appellants  on  their 
subscriptions;  and  in  the  absence  of  fraud, 
the  parol  condition  varying  the  terms  of 
the  written  subscription  is  void.  10  Cyc 
413. 

All  oral  agreements,  whether  prior  or 
contemporaneous,  are  merged  in  a  subscrip- 
tion contract  which  has  been  reduced  to 
writing  and  signed,  and  parol  evidence  is  m- 
admissible  to  vary  its  legal  import  by  show- 
ing that  a  subscription  was  conditional. 
Ck)llins  v.  Southern  Brick  Ck>.  92  Ark.  504, 
123  S.  W.  652,  135  Am.  St.  Rep.  197.  See 
note  to  same  case  in  19  Ann.  Cas.  883. 

[168]  The  further  contention  is  made  that 
there  can  be  collected  from  the  subscribers 
to  the  capital  stock  only  so  much  pro  rata 
as  is  required  to  pay  creditors  and  wind  up 
the  affairs  of  an  insolvent  corporation.  But 
this  is  not  an  action  instituted  by  a  receiver 
of  an  insolvent  company  for  the  purpose  of 
recovering  on  impaid  stock.  The  evidence 
does  not  disclose  insolvency,  but  rather  that 
the  corporation  would  be  a  going  concern 
were  its  unpaid  subscriptions  collected.  The 
action  is  not  instituted  for  the  purpose  of 
liquidating  the  indebtedness  of  a  defunct  in- 
stitution, but  one  to  recover  what  is  due 
from  subscribers  towards  its  assets.  On  this 
point  it  is  remarked  in  Chamberlain  v.  Pierey, 
82  Wash.  157,  143  Pac.  977: 

"There  is  a  marked  distinction  between  the 
purpose  of  an  action  instituted  by  a  corpora- 
tion while  it  is  a  going  concern  for  the  pur- 
pose of  recovering  unpaid  subscriptions,  and 
an  action  instituted  by  a  receiver  after  in- 
solvency for  the  purpose  of  recovering  for 
impaid  stock.  In  the  former,  the  primary 
object  is  to  collect  money  to  further  the 
business  and  purposes  of  the  corporation  snd 
continue  it  as  a  going  concern.'^ 

.  Appellants  also  contend  that  respondent  i» 
estopped  by  his  laches  and  conduct  from 
urging  this  action.  In  support  of  this  they 
maintain  that,  with  knowledge  that  the  sub- 
scriptions had  not  been  paid  in,  he  par- 
ticipated with  the  other  directors  in  borrow- 
ing money  for  the  corporation,  and  waited 
seven  years  before  complaining  that  their 
failure  to  pay  up  was  an  injury  to  the  com- 
pany. But  there  is  no  showing  that  appel- 
lants have  been  in  any  wise  prejudiced  by  the 
action  of  respondent,  or  that  changed  con- 
ditions have  taken  place  during  the  period  of 
delay.  The  principle  of  laches  is  well  stated 
in  Young  v.  Jones  72  Wash.  277,  130  Pac 
90,  where  the  court  said: 

"The  doctrine  of  laches  as  a  defense  is 
grounded  on  the  principle  of  equitable  estop- 
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pel,  which  will  not  permit  the  late  assertion 
of  a  right  where  other  persons  by  reason  of 
the  [169]  delay  will  be  injured  by  its  as- 
sertion. .  .  .  There  is  no  evidence  that 
the  respondents  or  anyone  else  will  be  placed 
in  any  worse  position  by  a  reformation  be- 
cause of  the  delay.  No  adverse  equities  have 
arisen  in  the  Interim.  The  fact  of  appellants' 
•claim  was  at  all  times  known  to  those  claim- 
ing adversely.  There  was  no  evidence  of 
fraud,  deceit,  or  bad  faith  on  the  appellant's 
part." 

Laches  is  not  a  bar  to  a  stockholder's  ac- 
tion, if  neither  the  defendants  nor  others  have 
been  thereby  induced  to  act  upon  the  matters 
'Complained  of.  Whitman  v.  Bowden,  27  S. 
C.  53,  2  S.  E.  630;  Chicago  v.  Cameron,  120 
111-  447,  11  N.  E.  899;  nor  is  it  a  bar  where 
the  illegal  acts  continue  up  to  the  date  of 
the  suit.  McConnell  v.  Combination  Min. 
«tc.  Co.  30  Mont.  239,  76  Pac.  194,  104  Am. 
St.  Rep.  703. 

One  of  the  errors  assigned  is  the  trial 
•court's  refusal  to  admit  testimony  showing 
when  respondent's  subscription  was  paid. 
The  court  ruled  against  this  testimony  on 
the  ground  of  its  being  immaterial,  full  pay- 
ment of  respondent's  stock  subscription  being 
•conceded  by  appellants.  In  support  of  this 
assignment,  it  is  urged  that  appellants  should 
have  been  permitted  to  show  that  respond- 
ent's stock  was  not  fully  paid  for  on  August 
17,  1912,  the  date  from  which  the  court 
allowed  interest  on  the  subscriptions  of  ap- 
pellants. There  are  two  answers  to  this 
•contention.  The  corporation's  right  of  recov- 
ery in  an  action  on  the  subscriptions  of 
•certain  stockholders  would  not  be  affected  by 
the  fact  that  another  stockholder  was  sim- 
ilarly indebted.  But  if  such  contention  were 
material,  the  record  in  the  case  of  Bergman 
Clay  Mfg.  Co.  v.  Bergman  disclosed  that 
respondent  paid  the  balance  due  on  his  sub- 
■scription  into  court  during  the  trial  of  that 
case,  the  judgment  in  which  was  rendered 
August  17,  1912. 

By  way  of  cross-appeal,  the  respondent  con- 
tends that  interest  on  the  unpaid  subscrip- 
tions should  have  been  allowed  from  July  11, 
1905,  the  date  of  the  first  moneys  borrowed 
by  the  corporation.  The  court  allowed  in- 
terest only  from  August  [170]  16,  1912,  the 
date  upon  which  the  directors  had  been  served 
with  written  demand  by  respondent  to  make 
a  call,  with  which  they  refused  to  comply. 
The  general  rule  is  that  interest  is  due  only 
from  the  day  the  subscriber  is  placed  in  de- 
fault. Jackson  F.  etc.  Ins.  Co.  v.  Walle,  105 
La.  89,  29  So.  503.  Ordinarily,  the  subscriber 
would  not  be  in  default  until  notice  of  a 
call  by  the  corporation,  or  failure  to  pay  on  a 
day  specified  by  the  terms  of  his  subscrip- 
tion. Xo  call  by  the  corporation  was  ever 
made,  and  the  written  demand  in  1912  was 


the  first  initiation  of  proceedings  to  procure 
'one  after  the  failure  of  the  directors  to  act. 

While  there  is  some  equity  in  respondent's 
claim  that  the  directors  were  wrongdoers  in 
borrowing  money  rather  than  calling  in  un- 
paid subscriptions,  which  they  themselves 
owed,  we  are  satisfied  the  decree  of  the  court 
does  substantial  equity  in  the  matter  of  in- 
terest by  making  it  payable  from  the  date 
when  specific  demand  for  a  call  was  made 
and  refused. 

Finding  no  error  in  either  appeal,  the  judg- 
ment is  affirmed. 

Morris,  C.  J.,  Mount,  Ellis,  and  Chad  wick, 
JJ.,  concur. 

NOTE. 

Admiaaibillty  of  Parol  Brldenoe  to 
Show  that  Subeeriptioii  to  Stoek  Wa» 
GonditioaaL 

The  earlier  cases  dealing  with  the  ad- 
missibility of  parol  evidence  to  show  that  a 
subscription  to  the  stock  of  a  corporation 
was  conditional  are  collated  in  the  notes  to 
Collins  V.  Southern  Brick  Co.  as  reported  in 
19  Ann.  Cas.  882  and  135  Am.  St.  Rep.  197. 
The  present  note  reviews  the  recent  cases  on 
tliat  subject. 

Xhe  rule  that  all  oral  agreements  whether 
prior  to  or  contemporaneous  with  a  written 
subscription  contract  annexing  a  condition  to 
the  subscription  are  merged  in  it  and  parol 
evidence  of  such  an  agreement  is  inadmissible 
to  vary  the  legal  import  of  the  writing,  is 
supported  by  the  recent  cases  in  which  this 
question  has  arisen.  Snodgrass  v.  Zander, 
106  Ark.  462,  154  S.  W.  212  (amount  of 
capital  stock) ;  Hicks  v.  Helm,  126  Ark.  400, 
190  S.  W.  564  (maintenance  of  surplus 
fund) ;  Dotson  v.  Savannah  Pure  Food  Can- 
ning Co.  140  Ga.  161,  78  S.  E.  801 ;  Bunn  v. 
Farmers'  Warehouse  Co.  18  Ga.  App.  667,  96 
S.  £.  78  (subscription  to  be  nominal  only)  ; 
Newmann  v.  Sexton,  166  HI.  App.  617  (sub- 
scription to  be  nominal  only) ;  Graham 
County  Mill,  etc.  Co.  v.  Saunders,  96  Kan. 
459,  152  Pac.  622  (that  stock  was  to  be  of 
new  issue)  ;  Boushall  v.  Stronach,  172  N.  C. 
273,  90  S.  E.  198  (subscription  to  be  nominnl 
only)  ;  Huster  v.  Newkirk  Creamery,  etc.  Co. 
42  Okla.  440,  141  Pac.  790,  L.R.A.1915A 
300  (subscription  to  be  resold  by  promoter)  ; 
Philadelphia,  etc.  Steamship  Co.  v.  Pechin, 
61  Pa.  Super.  Ct.  401  (time  when  subscrip- 
tion would  be  completed) ;  Stith  v.  Graham 
(Tex.)  146  S.  W.  661  (that  railroad  should 
locate  town  at  certain  place) ;  Cattlemen's 
Trust  Co.  V.  Beck  (Tex.)  167  S.  W.  763  (that 
corporation  would  loan  money  to  subscrib- 
ers) ;  Commonwealth  Bonding,  etc.  Ins.  Co. 
V.  Barrinton  (Tex.)  180  S.  W.  936  (that  cor- 
poration would  loan  money  to  subscribers) ; 
Clarksburg    Board    of    Trade    Land    Co.    v. 
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Davis,  77  W.  Va.  70,  86  S.  E.  929  (that  pay- 
ment should  be  by  note) ;  La  Compaguie 
D'Hotel  St-Roch  v.  Barbeau,  48  Quebec 
Super.   Ct.  94.     And  see  the  reported   case. 

In  Snodgrass  v.  Zander,  106  Ark.  462,  154 
S.  W.  212,  it  was  said  by  the  court  in  holding 
that  parol  testimony  would  not  be  admitted 
to  vary  the  written  terms  of  a  stock  sub- 
scription contract:  "Neither  did  the  court 
err  in  refusing  to  admit  certain  testimony 
relating  to  the  incorporation  of  the  appellee 
company  with  $25,000  capital  stock  instead 
of  $10,000,  the  amount  some  of  the  subscribers 
insisted  it  was  stated  to  them  on  procuring 
their  subscriptions  the  capital  stock  should 
be,  nor  in  declining  to  give  requested  instruc- 
tions relative  thereto.  Nothing  is  said  in  the 
written  stock  subscription  contract  limiting 
the  capital  stock  to  any  particular  amount, 
and  it  could  not  be  varied  nor  contradicted, 
or  an  oral  agreement  or  condition  engrafted 
upon  it,  by  parol  testimony." 

So  in  Clarksburg  Board  of  Trade  Land  Co. 
V.  Davis,  77  W.  Va.  70,  86  S.  E.  929,  in  hold- 
ing that  parol  evidence  was  not  admissible 
to  vary  the  written  stock  subscription  agree- 
ment signed  by  the  defendant,  the  court 
said:  "The  general  rule  applicable  to  con- 
tracts generally  is  applicable  also  to  contracts 
of  subscriptions  of  this  character,  namely, 
that  parol  evidence  of  previous  or  con- 
temporaneous negotiations,  stipulations,  or 
terms  of  agreement  is  not  admissible  to  vary 
or  add  to  the  contract,  and  under  this  general 
rule  any  condition  in  a  subscription  to  the 
capital  stock  of  a  corporation  must  be  in- 
serted in  the  contract  in  order  to  be  effectual." 

However,  in  Vaughan-Hobertson  Drug  Co. 
V.  Grimes-Mills  Drug  Co.  173  N.  C.  502,  92 
S.  E.  370,  an  action  by  the  receiver  of  a 
corporation  for  the  collection  of  subscriptions 
to  the  stock,  parol  evidence  offered  by  the 
subscribing  incorporators,  to  the  effect  that 
others  had  agreed  to  subscribe  to  the  stock  in 
lieu  of  the  defendant's  and  had  paid  part  of 
their  subscriptions,  was  held  to  be  admissible 
on  the  ground  that  the  written  subscription 
agreement  was  not  altered  or  varied  in  any 
manner  thereby.  The  court  said:  "The 
evidence  had  no  tendency  to  contradict,  vary, 
or  alter  any  writing  nor  to  show  that  one 
contract  of  subscription  was  being  substitut- 
ed for  another,  but  simply  proved  that  the 
parties  had  adopted  a  convenient  way  of 
paying  for  the  stock  which  was  subscribed  by 
R  A.  Mills,  T.  W.  Grimes,  T.  A.  Butner,  and 
S.  F.  Vance,  amounting  in  all  to  144  shares, 
or  $3,600,  the  par  value  of  each  share  being 
$25." 


MOTEBS  ET  AI^ 

v. 

CITY  OF  BCEMPHI8. 

Tennessee  Supreme  Court — May  13, 1916. 
13S  Tenn.  263;  ISe  8,  W.  106, 


Constitatioiial  Law  —  Power  of  Con- 
gress —  Attaehins  Conditloiu  to 
Privileges  Granted. 

Congress  has  the  power  to  determine  the 
conditions  upon  which  the  government  will 
consent  to  be  sued,  or  upon  which  it  will 
grant  pensions  or  other  bounties,  or  prescribe 
conditions  upon  which  attorneys  will  be  al- 
lowed to  represent  claimants  or  litigants  be- 
fore any  of  the  courts  of  the  government, 
within  certain  reasonable  limitations,  if  done 
by  general  laws  applicable  to  all  alike,  and 
in  advance  of  the  services  rendered  in  such 
courts. 

Police  Power  of  Oongress. 

Congress  has  the  power  to  regulate  and 
restrain  the  conduct  and  contracts  of  all  per- 
sons for  the  common  good,  the  possession 
and  enjoyment  of  liberty  and  property  being 
subject  to  such  reasonable  conditions  as  ma? 
be  essential  to  the  safety,  health,  peace,  good 
order,  and  morals  of  the  community. 

Liberty  of  Contract. 

The  liberty  of  contract  is  one  of  the  in- 
alienable rights  of  a  citizen,  embracing,  as 
it  does,  the  right  to  enter  a  lawful  calling  and 
to  acquire  and  dispose  of  property,  so  that  a 
general  prohibition  against  entering  into  con- 
tracts with  respect  to  property  is  unconstitu- 
tional and  void. 

Due  Process  of  Law. 

The  due  process  of  law  clauses  of  the  Fed- 
eral Constitution,  while  designed  to  preserve 
life,  liberty,  and  property  inviolate  against 
arbitrary  power,  do  not  *  interfere  with  the 
police  power  of  the  different  states. 

Liberty  of  Contract. 

Liberty  of  contract  and  right  of  property 
are  not  absolute  and  universal,  in  spite  of  the 
Fifth  and  Fourteenth  Amendments  to  the 
United  States  Constitution,  and  it  is  within 
the  power  of  the  government  to  restrain  some 
individuals  from  all  contracts,  as  well  as 
all  individuals  from  some  contracts. 

Attorneys  —  Contingent  Fee  Contract 
—  VaUcUty. 

A  contract  between  an  attorney  and  a  city, 
by  which  the  attorney  is  to  receive  fifty  per 
cent  of  the  amount  collected  from  the  govern- 
ment on  a  claim  arising  out  of  the  Civil  War, 
is  legal  and  valid,  and  not  against  public 
policy. 

[See  16  Am.  St.  Rep.  693.] 
Fees   for  Collection   of  Claiat   mg^^but 

Ch>Temaaent  —  Validity   of  Regale- 

tion. 

Act  Cong.  March  4,  1916,  c.  140,  §  4,  38 
Stat.  996,  prohibiting  an  amount  in  excels 
of  twenty  per  cent  of  the  amount  collected  to 
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be  paid  to  the  attorney  collecting  Civil  War 
claims  included  under  the  bill,  is  unconsti* 
tutional  and  invalid,  under  Const.  U,  S. 
Amend.  5,  as  to  attorneys  who  have  performed 
their  services  and  secured  the  allowance  of 
claims  prior  to  its  enactment,  since  tliey  have 
then  a  vested  property  right,  which  cannot 
be  destroyed  by  arbitrary  act  of  Congress. 
[See  note  at  end  of  this  case.] 

Coatiasent  Fees  —  Validitir. 

While  the  courts  do  not  always  favor  con- 
tingent fees,  and  look  with  some  suspicion 
upon  them,  especially  where  the  amount 
aj^reed  to  be  paid  represents  fifty  per  cent  of 
the  total  claim,  still  the  trend  of  judicial  de- 
cision is  in  favor  of  upholding  and  enforcing 
such  contracts,  where  no  question  of  fraud, 
misrepresentation,  or  unfair  dealing  is  raised. 

War  —  Approprlatloa  of  Property  — 
Natare  of  Allowaaoe  for  Beiatbaree* 
laeat. 

An  amount  appropriated  under  Act  March 
4,  1916,  to  repay  the  city  of  Memphis  for  the 
rental  value  of  land  taken  for  a  navy  yard 
during  the  Civil  War  is  not  a  gift  or  bounty, 
but  is  in  the  nature  of  a  debt  supported  by 
good  and  valuable  consideration. 

Appeal  from  Chancery  Court,  Shelby 
county:     Peres,  Chancellor. 

Action  by  Ida  M.  Movers  et  al.,  plaintiffs, 
against  City  of  Memphis,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affibmed. 

Neuhardt  d  Anderson  and  0,  F,  Conatiul 
for  appellant. 

C.  M.  Bryan  for  appellees. 

[265]  SwiooART,  J. — This  case  was  sub- 
mitted to  the  chancery  cojirt  of  Slielbj^  county 
on  an  agreed  state  of  facts,  under  section 
5206  of  Shannon's  Code,  and  witliout  any 
formal  pleadings.    This  section  is  as  follows: 

"The  same  parties  who  are  entitled  to  enter 
into  an  agreement  of  submission  to  arbitra- 
tion, may,  in  like  manner,  with  or  without 
action  brought,  agree  upon  a  case  containing 
the  facts  upon  which  the  controversy  depends, 
and  submit  the  same  to  the  circuit  or  chan- 
cery court  of  the  county  in  which  either  of 
the  parties  resides,  or  in  which  a  suit  might 
have  been  brought  to  determine  such  con- 
troversy." 

The  necessary  affidavit  that  the  controversy 
was  real,  and  ^the  proceedings  in  good  faith, 
and  the  bond  required  under  the  following 
sections  of  the  Code  were  made,  so  that  the 
chancery  court  had  jurisdiction  of  the  con* 
troversy. 

The  chancellor  decided  in  favor  of  com- 
plainants and  the  city  of  Memphis  has  ap- 
pealed from  the  decree  to  this  court. 

The  only  issue  involved  is  whether  section 
4  of  the  Act  of  Congress  of  March  4,  1915 


(38  Stat.  062),  is  a  valid  and  constitutional 
enactment.  This  act  was  passed  by  the 
Congress  of  the  United  States  appropriating 
the  money  and  authorizing  the  secretary  of 
the  treasury  to  pay  the  claimants,  whose 
names  are  set  out  in  the  act,  the  several  sums 
appropriated  [267]  therein;  the  claims  pro- 
vided for  being  divers  and  numerous  "war 
claims,"  most  of  which  had  been  adjudicated 
and  allowed  by  the  court  of  claims,  at  various 
times  in  the  past.  It  is  the  statute  which  is 
often  referred  to  as  the  "Omnibus  Bill." 
Section  4  of  this  act  is  as  follows: 

"That  no  part  of  the  amount  of  any  item 
appropriated  in  this  bill  in  excess  of  twenty 
per  centum  thereof  shall  be  paid  or  delivered 
to  or  received  by  any  agent  or  agents,  at- 
torney or  attorneys,  on  account  of  services 
rendered,  or  advances  made  in  connection 
with  said  claim. 

"It  shall  be  unlawful  for  any  agent  or 
agents,  attorney  or  attorneys,  to  exact,  collect, 
withhold  or  receive  any  sum  which  in  the 
aggregate  exceeds  twenty  per  centum  of  the 
amount  of  any  item  appropriated  in  this  bill 
on  account  of  services  rendered  or  advances 
made  in  connection  with  said  claim,  any  con- 
tract to  the  contrary  notwithstanding.  Any 
person  violating  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  any 
sum  not  exceeding  $1,000." 

By  the  signed  agreement*,  upon  which  the 
case  is  submitted  to  the  court,  it  appears  that 
in  December,  1876,  the  city  of  Memphis  em- 
ployed Gilbert  Moyers,  an  attorney  of  Wash- 
ington, D.  C,  to  prosecute  a  certain  claim 
against  the  United  States  for  the  occupation 
and  use  of  certain  real  estate  in  Memphis, 
formerly  known  a&  part  of  the  "Navy  Yards," 
which  property  belonged  to  the  city;  that 
Gilbert  Moyers,  [268]  after  several  years' 
delay,  succeeded  in  having  this  claim  sub- 
mitted to  the  court  of  claims  for  its  adjudica- 
tion, and  soon  thereafter  died.  Complainants 
are  practicing  attorneys  of  the  city  of  Wash- 
ington, being  the  daughter  and  son-in-law 
of  Gilbert  Moyers^  and  also  administrators 
of  his  estate.  After  the  death  of  Gilbert 
Moyers  the  city  of  Memphis  employed  com- 
plainants to  continue  the  prosecution  of  this 
claim  as  attorneys  for  the  city,  and  agreed 
with  them  that  they  should  have  fifty  per 
cent  of  the  amount  collected  on  this  claim  as 
their  compensation  or  fee.  Complainants 
took  proof  in  the  case,  prepared  and  filed 
briefs,  and  argued  the  case  before  the  court 
of  claims,  and  finally  obtained  an  adjudica- 
tion in  favor  of  the  city  for  the  sum  of 
$21,192.88,  in  the  year  1005.  This  judgment 
was  certified  by  the  court  of  claims  to  the 
senate  about  December,  1905.  No  appropria- 
tion was  made  to  pay  this  claim  until  the 
passage  of  the  act  of  1915,  heretofore  men- 
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tioned,  when  provision  was  made  for  its  pay- 
ment, along  with  many  other  claims  of  like 
character,  by  said  act  of  Congress. 

After  this  act  was  passed,  and  the  money 
appropriated  to  pay  the  claim,  in  view  of 
section  4  of  the  act  quoted  above,  the  com- 
plainants collected  on  their  fee  only  twenty 
per  cent  of  the  amount  of  the  claim,  and  the 
city  collected  eighty  per  cent  thereof;  that 
is,  a  treasury  warrant  was  issued  in  favor 
of  the  city  for  $16,954.31,  and  another  war- 
rant was  issued  to  complainants  for  $4,238.- 
67,  being  twenty  per  cent,  the  amount  pro- 
vided for  by  the  statute.  Said  latter  warrant 
[269]  was  accepted  by  complainants,  with 
the  express  reservation  of  their  right  to  de- 
mand payment  of  the  full  fifty  per  cent  of 
the  claim,  and  without  waiving  their  right  to 
do  so.  The  sum  remaining  unpaid  on  account 
of  this  fee  originally  agreed  on  between  the 
parties  is  $6,357.86.  The  sole  ground  for 
refusing  to  pay  this  amount  now  claimed  by 
complainants  was  the  provision  in  said  stat- 
ute limiting  the  amount  of  the  fees  of  at- 
torneys to  twenty  per  cent  of  the  claim.  It 
is  stated  in  the  agreement  of  the  parties: 

"That  if  said  enactment  limiting  counsel 
fees  to  twenty  per  centum  of  collection  is 
valid,  then  complainants  are  entitled  to  take 
nothing  by  this  suit;  that  if  said  enactment 
in  its  effect  upon  the  rights  of  complainants 
herein  is  unconstitutional,  then  complainants 
are  entitled  to  a  decree  in  said  sum  of 
$6,357.86." 

Tlie  claim  in  question  was  referred  to  the 
court  of  claims  under  the  act  of  Congress  of 
1887  (Act  March  3,  1887,  chapter  369,  24 
Stat.  605;  see  6  Fed.  St.  Ann.  2d  ed.  649), 
commonly  called  the  "Tucker  Act."  It  was 
further  agreed  by  complainants,  at  the  time 
they  were  employed  to  prosecute  said  claim, 
that  they  were  to  hold  the  city  free  from  any 
claim  against  it  by  the  estate  of  Gilbert 
Moyers,  deceased,  on  account  of  any  services 
rendered  by  him  during  his  lifetime. 

It  is  not  claimed  by  the  city  that  domplain- 
ants  did  not  perform  the  services  which  they 
undertook  in  a  proper  and  successful  man- 
ner; and  no  effort  is  made  to  defeat  the  claim 
now  presented  on  the  ground  that  [270]  the 
fee  contracted  for  was  excessive,  or  unreason- 
able, or  extortionate.  No  such  question  is 
raised  by  the  city. 

The  only  question,  therefore,  is  whether  the 
city  can  lawfully  pay,  and  the  complainants 
lawfully  receive,  the  additional  thirty  per 
cent  of  said  claim,  under  section  4  of  the 
appropriation  act  heretofore  quoted. 

Complainants  alleged  that  said  act,  at- 
tempting to  limit  counsel  fees  in  the  matter 
of  claims  included  therein,  so  far  as  said 
limitation  would  operate  to  deny  to  them  the 
fee  agreed  on,  by  contract,  and  whereunder 
their  services  had  been  fully  rendered  prior 


to  said  act,  in  a  proper  manner  before  said 
court  of  claims,  is  unconstitutional  and  void, 
as  being  in  contravention  of  the  terms  of  the 
Fifth  Amendment  to  the  Constitution  of  the 
United  States,  in  that  its  provisions  attempt 
to -deprive  complainants  of  their  liberty  to 
enforce  a  valid  contract  under  which  the  con- 
sideration had  passed  from  them  to  the  other 
contracting  parties^  and  also  in  that  its  pro- 
visions attempt  to  deprive  them  of  their 
property  rights  without  due  process  of  law. 

The  latter  part  of  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States  pro- 
vides that: 

No  person  shall  "be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public 
use  without  just  compensation." 

The  Fourteenth  Amendment  to  the  Consti- 
tution provides: 

[271]  "Nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws." 

In  Adair  v.  U.  S.  208  U.  S.  161,  28  S.  Ct. 
277,  52  U.  S.  (L.  ed.)  436,  13  Ann.  Cas.  764, 
the  court,  having  under  consideration  the 
constitutionality  of  Act  June  1,  1898,  chapter 
370,  30  Stat.  424  (see  6  Fed.  St.  Ann.  2d  ed. 
268),  concerning  carriers  engaged  in  inter- 
state comerce,  and  their  employees,  said: 

"The  first  inquiry  is  whether  the  part  of 
the  tenth  section  of  the  act  of  1898,  upon 
which  the  first  count  of  indictment  was  based, 
is  repugnant  to  the  Fifth  Amendment  of  the 
Constitution,  declaring  that  no  person  shall 
be  deprived  of  liberty  or  property  without 
due  process  of  law.  In  our  opinion  that  sec- 
tion, in  the  particular  mentioned,  is  an  inva- 
sion of  the  personal  liberty,  as  well  as  of  the 
right' of  property,  guaranteed  by  that  amend- 
ment. Such  liberty  and  right  embraces  the 
right  to  mako  contracts  for  the  purchase  of 
the  labor  of  others  and  equally  the  right  to 
make  contracts  for  the  sale  of  one's  own 
labor;  each  right,  however,  being  subject  to 
the  fundamental  condition  that  no  contract, 
whatever  its  subject-matter,  can  be  sustained 
which  the  law,  upon  reasonable  grounds,  for- 
bids as  inconsistent  with  the  public  interests 
or  as  hurtful  to  the  public  order  or  as  detri- 
mental to  the  common  good." 

It  was  further  said,  by  the  court  in  that 
case,  quoting  from  Cooley  on  Torts,  p.  278, 
that: 

[272]  '*It  is  a  part  of  every  man's  civil 
rights  that  he  be  left  at  liberty  to  refuse 
business  relations  with  any  person  whomso- 
ever, whether  the  refusal  rests  upon  reason, 
or  is  the  result,  of  whim,  caprice,  prejudice, 
or  malice.  With  his  reasons  neither  the  pub* 
li<:  nor  third  persons  have  any  legal  concern. 
It  is  also  his  right  to  have  business  relations 
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with  any  one  with  whom  he  can  make  con- 
tractSf  and  if  he  is  wrongfully  deprived  of 
this  right  hy  others  he  is  entitled  to  redress." 

The  court  cited  Lochner  v.  New  York,  198 
U.  S.  45,  25  S.  Ct.  539,  49  U.  S.  (L.  ed.)  937, 
3  Ann.  Cas.  1133,  which  involved  the  validity 
of  a  state  enactment  prescribing  maximum 
hours  for  labor  in  bakeries, 'and  quoted  from 
that  opinion  as  follows: 

''The  general  right  to  make  a  contract  in 
relation  to  his  business  is  part  of  the  liberty 
of  the  individual  protected  by  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 
.  .  .  Under  that  provision  no  State  can 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  The  right  to 
purchase  or  to  sell  labor  is  part  of  the  liberty 
protected  by  this  amendment,  unless  there 
are  circumstances  which  exclude  the  right." 

The  court  further  said,  in  the  Adair  case: 

'*In  every  case  that  comes  before  this  court, 
therefore,  where  legislation  of  this  character 
is  concerned,  and  where  the  protection  of  the 
federal  Constitution  is  sought,  the  question 
necessarily  arises:  Is  this  a  fair,  reason- 
able, and  appropriate  exercise  of  the  police 
[273]  power  of  the  State,  or  is  it  an  unrea- 
sonable, unnecessary,  and  arbitrary  interfer- 
ence with  the  right  of  the  individual  to  his 
personal  liberty  or  to  enter  into  those  con- 
tracts in  relation  to  labor  which  may  seem 
to  him  appropriate  or  necessary  for  the  sup- 
port of  himself  and  his  family?  Of  course 
the  liberty  of  contract  relating  to  labor  in- 
cludes both  parties  to  it.  The  one  has  as 
much  right  to  purchase  as  the  other  to  sell 
labor." 

Without  quoting  all  the  pertinent  language 
in  this  opinion,  it  is  sufficient  to  say  it  cites 
quite  a  large  number  of  cases  for  the  position 
that  the  employer  and  employee  have  equality 
of  right  as  to  the  making  of  contracts,  and 
that  any  legislation  that  disturbs  that  equali- 
ty is  an  arbitrary  interference  with  the  lib- 
erty of  contracts,  which  no  government  can 
legally  justify  in  a  free  land. 

In  AUgeyer  v.  Louisiana,  165  U.  S.  589,  17 
S  Ct.  431,  41  U.  S.  (L.  ed.)  832,  the  supreme 
eourt,  discussing  the  Fourteenth  Amendment 
of  the  federal  Constitution,  said : 

''The  liberty  mentioned  in  that  amendment 
means  not  only  the  right  of  the  citizen  to 
be  free  from  the  mere  physical  restraint  of 
his  person,  as  by  incarceration,  but  the  term 
is  deemed  to  embrace  the  right  of  the  citizen 
to  be  free  in  the  enjoyment  of  all  his  facul- 
ties, to  be  free  to  use  them  in  all  lawful 
ways;  to  live  and  work  where  he  will,  to 
earn  his  livelihood  by  any  lawful  calling,  to 
pursue  any  livelihood  or  avocation,  [274]  and 
for  that  purpose  to  enter  into  all  contracts 
which  may  be  proper,  necessary,  and  essential 
to  his  carrying  out  to  a  successful  oonclu- 
Bion  the  purposes  above  mentioned." 


The  court  further  said  in  that  case: 

"In  the  privilege  of  pursuing  an  ordinary 
calling  or  trade,  and  of  acquiring,  holding, 
and  selling  property,  must  be  embraced  the 
right  to  make  all  proper  contracts  in  relation 
thereto,  and  although  it  may  be  conceded  that 
this  right  to  contract  in  relation  to  persons 
or  property,  or  to  do  business  within  the 
jurisdiction  of  the  State,  may  be  regulated 
and  sometimes  prohibited,  when  the  contracts 
or  business  conflict  with  the  policy  of  the 
State  as  contained  in  its  statutes,  yet  the 
power  does  not  and  cannot  extend  to  prohibit- 
ing a  citizen  from  making  contracts  of  the 
nature  involved  in  this  case  outside  of  the 
limits  and  jurisdiction  of  the  State." 

In  Lochner  v.  New  York,  198  U-  S.  47,  25 
S.  Ct.  539,  49  U.  S.  (L.  ed.)  937,  3  Ann.  Cas. 
1133,  the  supreme  court  of  the  United  States 
held  that  the  limitation  of  employment  in 
bakeries  to  sixty  hours  a  week  and  ten  hours 
a  day,  attempted  by  chapter  415,  Laws  of 
1897,  of  the  State  of  New  York,  was  an  arbi- 
trary interference  with  the  freedom  to  con- 
tract which  is  guaranteed  by  the  Fourteenth 
Amendment  of  the  Constitution,  and  is  not 
sustained  as  a  valid  exercise  of  the  police 
power  to  protect  the  public  health,  safety, 
morals,  or  general  welfare. 

The  court  in  that  case  said: 

[275]  "We  think  the  limit  of  the  poHce 
power  has  been  reached  and  passed  in  this 
case.  There  is,  in  our  judgment,  no  reason- 
able foundation  for  holding  this  to  be  neces- 
sary or  appropriate  as  a  health  law  to  safe- 
guard the  public  health,  or  the  health  of  the 
individuals  who  are  following  the  trade  of  a 
baker.  If  this  statute  be  valid,  and  if,  there- 
fore, a  proper  case  is  made  out  in  which  to 
deny  the  right  of  an  individual,  atU  juriSy  as 
employer  or  employee,  to  make  contracts  for 
the  labor  of  the  latter  under  the  protection 
of  the  provisions  of  the  federal  Constitution, 
there  would  seem  to  be  no  length  to  which 
legislation  of  this  nature  might  not  go." 

In  Williams  v.  Fears,  179  U.  S.  270,  21 
S.  Ct.  128,  46  U.  8.  (L.  ed.)  186,  the  supreme 
court  of  the  United  States  said : 

"And  BO  as  to  the  right  to  contract.  The 
liberty,  of  which  the  deprivation  without  due 
process  of  law  is  forbidden,  'means  not  only 
the  right  of  the  citizen  to  be  free  from  the 
mere  physical  restraint  of  his  person,  as  by 
incarceration,  but  the  term  is  deemed  to  em- 
brace the  right  of  the  citizen  to  be  free  in  the 
enjoyment  of  all  his  faculties,  to  be  free  to 
use  them  in  all  lawful  ways,  to  live  and  work 
where  he  will,  to  earn  his  livelihood  by  any 
lawful  calling,  to  pursue  any  livelihood  or 
avocation,  and  for  that  purpose  to  enter  into 
all  contracts  which  may  be  proper,  necessary, 
and  essential  to  his  carrying  out  to  a  suc- 
cessful conclusion  the  purposes  above  men- 
tioned.' " 
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[276]  In  Addyston  Pipe,  etc.  Co.  v.  U.  S. 
175  U.  S.  211,  20  S.  Ct.  96,  44  U.  S.  (L.  ed.) 
136,  the  court  discusses  the  question  of 
whether  private  contracts  may  be  avoided  on 
account  of  legislation  under  the  interstate 
commerce  clause  of  the  Constitution.  The 
court  said: 

"There  is  no  intimation  in  this  remark  that 
Congress  has  no  power  to  legislate  regarding 
those  contracts  which  do  directly  regulate 
and  restrain  interstate  commerce.  The  infer- 
ence is  quite  the  reverse,  and  it  is  plain  that 
the  case  assumes,  if  private  contracts,  when 
entered  into,  do  dircctlv  interfere  with  and 
regulate  interstate  commerce.  Congress  had 
power  to  condemn  them.  If  the  necessary, 
direct,  and  immediate  effect  of  the  contract 
be  to  violate  an  act  of  Congress,  and  also  to 
restrain  and  regulate  interstate  commerce,  it 
is  manifestly  immaterial  whether  the  design 
to  so  regulate  was  or  was  not  in  existence 
when  the  contract  was  entered  into.     .     .     . 

"Where  the  contract  affects  interstate  com- 
merce only  incidentally,  and  not  directly,  the 
fact  that  it  was  not  designed  or  intended  to 
affect  such  commerce  is  simply  an  additional 
reason  for  holding  the  contract  valid  and  not 
touched  by  the  act  of  Congress.  Otherwise 
the  design  prompting  the  execution  of  a  con- 
tract pertaining  to  and  directly  affecting,  and 
more  or  less  regulating,  interstate  commerce, 
is  of  no  importance.  We  conclude  that  the 
plain  language  of  the  grant  to  Congress 
of  power  to  regulate  commerce  among  the 
several  States  includes  power  to  legislate 
[277]  upon  the  subject  of  those  contracts  in 
respect  to  interstate  or  foreign  commerce 
which  directly  affect  and  regulate  that  com- 
merce, and  we  can  find  no  reasonable  ground 
for  asserting  that  the  constitutional  provi- 
sion as  to  the  liberty  of  the  individi^al  limits 
the  extent  of  that  power  as  claimed  by  the 
appellants." 

In  Baltimore  Southwestern  R.  Co.  v. 
Voight,  176  U.  S.  498,  20  S.  Ct.  385,  44  U.  8. 
(L.  ed.)  560,  the  supreme  court,  again  dis- 
cussing the  question  of  the  power  of  Congress 
to  control  certain  contracts,  said: 

"The  principles  declared  in  those  cases 
(cases  cited)  are  salutary,  and  we  have  no 
disposition  to  depart  from  them.  At  the  same 
time  it  must  be  forgotten  that  the  right 
of  private  contract  is  no  small  part  of  the 
liberty  of  the  citizen,  and  that  the  usual  and 
most  important  function  of  courts  of  justice 
is  rather  to  maintain  and  enforce  contracts 
than  to  enable  parties  thereto  to  escape  from 
their  obligation  on  the  pretext  of  public  pol- 
icy, unless  it  clearly  appear  that  they  con- 
travene public  right  or  the  public  welfare. 
It  was  well  said  by  Sir  George  Jessel,  M. 
R.,  in  Printing  &  Registering  Co.  v.  Sampson, 
L.  R.  19  Eq.  (Eng.)  465:  'It  must  not  be 
forgotten  that  you  are  not  to  extend  arbi- 


trarily those  rules  which  say  that  a  given 
contract  is  void  as  being  against  public  pol- 
icy, because,  if  there  is  one  thing  which  more 
than  another  public  policy  requires,  it  is  that 
men  of  full  age  and  competent  imderstanding 
shall  have  the  utmost  liberty  of  contracting, 
and  that  their  contracts,  when  entered  into 
freely  and  voluntarily,  shall  be  held  sacred, 
and  [278]  shall  be  enforced  by  courts  of  jus- 
tice. Therefore  you  have  this  paramount 
public  policy  to  consider — that  you  are  not 
lightly  to  interfere  with  this  freedom  of  con- 
tract.' " 

In  the  case  of  McGowan  v.  Parish,  237 
U.  S.  285,  35  S.  Ct.  543,  59  U.  S.  (L.  ed.) 
955,  the  supreme  court  recognized  and  en- 
forced an  attorney's  fee  contract,  based  upon 
a  contingent  amount  depending  on  the  amount 
collected,  for  services  in  prosecuting  a  claim 
against  the  government.  Wliile  there  was  no 
direct  discussion  of  the  point,  the  contract 
for  a  contingent  fee  was  recognized  as  valid, 
and  was  enforced.  The  amount  contracted 
for  in  that  case  by  the  attorney  was  fifteen 
per  cent  of  the  recovery,  upon  a  claim  of 
about  $181,000. 

In  Ball  V.  Halsell,  161  U.  S.  72,  16  S.  Ct. 
554,  40  U.  S.  (L.  ed.)  622,  a  contract  for  the 
payment  of  fifty  per  cent  of  claims  to  be 
prosecuted  against  the  government  on  account 
of  Indian  depredations  was  held  illegal,  in 
view  of  the  facts  of  that  case,  and  in  view  of 
the  statute  of  March  3,  1981  (26  Stat.  831, 
chapter  538) ,  applying  to  that  class  of  claims. 
Tliis  statute  provided  for  the  adjudication 
and  payment  of  claims  arising  from  Indian 
depredations,  and  it  was  provided  by  section 
9  that: 

"All  sales,  transfers  or  assignments  of  any 
such  claims,  heretofore  or  hereafter  made, 
except  such  as  have  occurred  in  the  due  ad- 
ministration of  decedents'  estates,  and  all 
contracts  heretofore  made  for  fees  and  allow- 
ances to  claimant's  attorneys,  are  hereby  de- 
clared void;  and  all  warrants  issued  bv  the 
secretary  [279]  of  the  treasury,  in  payment 
of  such  judgments,  shall  be  made  payable  and 
delivered  only  to  the  claimant  or  his  lawful 
heirs,  executors  or  administrators,  or  trans- 
feree under  administrative  proceedings,  ex- 
cept so  much  thereof  as  shall  be  allowed  the 
claimant's  attorneys  by  the  court  for  proae- 
cuting  said  claim,  which  may  be  paid  direct 
to  such  attorneys ;  and  the  allowances  to  the 
claimant's  attorneys  shall  be  regulated  and 
fixed  by  the  court  at  the  time  of  rendermg 
judgment  in  each  case,  and  entered  of  record 
as  part  of  the  findings  thereof ;  but  in  no  case 
shall  the  allowance  exceed  fifteen  per  cent 
of  the  judgment  recovered  except  in  case  of 
claims  of  less  .  .  .  than  $500,  or  where 
unusual  services  have  been  rendered  or  ex- 
penses incurred  by  the  claimant's  attorney, 
in  which  case  not  to  exceed  twenty  per  cent  ^ 
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of  such  judgment   shall  be  allowed  by   the 
court."     (2  Fed.  St.  Ann.  2d  ed.  240.) 

Tliis  statute  was  upheld  in  the  fcase  re- 
ferred to.    The  court  said: 

"Tills  act  was  passed  before  the  attorney 
had  either  recovered  or  received  any  money 
upon  the  principal's  claim  against  the  United 
States.  The  act  did  not  recognize  either  the 
lawfulness  or  the  amount  of  the  claim,  or 
make  any  appropriation  for  its  payment. 
But  it  provided  for  its  ascertainment  and  ad- 
judication by  judicial  proceedings,  and  for 
the  allowance,  by  the  judgment  in  those  pro- 
ceedings, of  a  reasonable  compensation  to  the 
attorney.  The  restriction  of  the  compensa- 
tion of  attorneys  to  the  amounts  so  allowed 
by  [280]  the  court  was  one  of  the  terms  and 
conditions  upon  which  the  United  States  con- 
sented to  be  sued." 

But  the  court,  in  that  case,  further  said: 

"By  several  decisions  of  this  court,  indeed, 
beginning  at  December  terms,  1853,  contracts 
for  contingent  fees,  by  w^hich  attorneys,  em- 
ployed to  prosecute  claims  against  the  United 
States,*  were  to  be  allowed  a  proportion  of 
the  amount  recovered  in  case  of  success,  and 
nothing  in  case  of  failure,  were  held  to  be 
lawful  and  valid.  Wylie  v.  Coxe  (1853)  15 
How.  415,  14  U.  S.  (L.  ed.)  753;  Wright  v. 
Tebbitts  (1875)  91  U.  S.  252,  23  U.  S.  (L. 
ed.)  320;  Stanton  v.  Embrey  (1876)  93  U.  S. 
548,  23  U.  S.  (L.  ed.)  983;*^Taylor  v.  Bemiss 
(1883)  110  U.  S.  42,  3  S.  Ct.  441,  28  U.  S. 
iL.  ed.)  64.  The  reason  for  .upholding  the 
validity  of  such  contracts  was  first  stated  by 
Mr.  .Justice  Miller,  in  Taylor  v.  Bemiss,  as 
follows:  'The  well-known  difficulties  and  de- 
lays in  obtaining  payment  of  just  claims, 
which  are  not  within  the  ordinary  course  of 
procedure  of  the  auditing  officers  of  the  gov- 
ernment, justifies  a  liberal  compensation  in 
successful  cases,  where  none  is  to  be  received 
in  case  of  failure.  Any  other  rule  would 
work  much  hardship  in  cases  of  creditors  of 
email  means,  residing  far  from  the  seat  of 
government,  who  can  give  neither  money  nor 
personal  attention  to  securing  their  rights/ 
no  U.  S.  45,  3  S.  Ct.  443,  28  U.S.  (L.  ed.) 
6.5  The  proportion  allowed  to  the  attorneys, 
in  Wylie  v.  Coxe,  was  one-twentieth;  in 
Wright  v.  Tebbits,  one-tenth;  in  Stanton  v. 
Kmbrev,  one-fifth;  and  in  Taylor  v.  Bemiss, 
[281]  'one-half."  Ball  v.  Hafsell,  161  U.  S. 
72,  80,  16  S.  Ct.  554,  556,  40  U.  S.  (L.  ed.) 
«23,  624. 

In  a  note  to  McMicken  v.  Perin,  18  How. 
507,  15  U.  S.   (L.  ed.)   504,  it  is  said: 

"An  agreement  to  give  plaintiffs  attorney 
part  of  the  recovery  is  valid." 

Also: 

"An  agreement  by  an  attorney  to  conduct 
a  suit  and  give  the  plaintiff  a  fixed  share  of 
the  proceeds  after  paying  expenses  has  been 
sustained." 


Also: 

"An  agreement  between  attorney  and  client, 
fairly  made,  for  contingent  fees,-  will  be  sus- 
tained both  in  law  and  equity." 

Also: 

"There  is  nothing  illegal,  immoral,  or 
against  public  policy  in  an  agreement  by  an 
attorney  at  law  to  present  and  prosecute  a 
claim,  either  at  a  fixed  compensation  or  for 
a  reasonable  percentage  upon  the  amount  re- 
covered, Wright  V.  Tebbitts,  91  U.  S.  252, 
23  U.  S.  (L.  ed.)  320;  or  for  a  contin- 
gent compensation,  Stanton  v.  Embrey,  93 
U.  S.  548,  23  U.  S.  ( L.  ed. )  983 ;  or  to  carry 
on  the  suit  at  their  own  costs  and  charges, 
and  have  one-half  of  the  amt>imt  recovered, 
Maybin  v.  Raymond,  4  Am.  L.  T.  (N.  8.)  21. 
See  McPherson  v.  Cox,  96  U.  S.  404,  24  U.  S. 
(L.  ed.)  746." 

It  is  provided  by  the  United  States  statute 
that: 

"Nothing  herein  shall  be  construed  to  pro- 
hibit attorneys,  solicitors,  and  proctors  from 
charging  to  [282]  and  receiving  from  their 
clients  other  than  the  government,  such  rea- 
sonable compensation  for  their  services,  in 
addition  to  the  taxable  costs,  as  may  be  in 
accordance  with  general  usage  in  their  re- 
spective States,  or  may  be  agreed  upon  be- 
tween the  parties."  Rev.  St.  U.  S.  sec.  823 
(Act  Feb.  26,  1853,  chapter  80,  10  Stat.  161, 
2  Fed.  St.  Ann.  2d  ed.  624  [U.  S.  Comp.  St. 
1913,  sec.  1375]). 

In  Nutt  V.  Knutt,  200  U.  S.  12,  26  S.  Ct. 
216,  50  U.  S.  (L.  ed.)  348,  the  direct  question 
of  the  validity  of  a  fee  contract  providing  for 
thirty-three  and  one-third  per  cent  of  the 
amount  recovered,  for  prosecuting  a  war 
claim  against  the  government,  was  involved. 
The  contract  in  that  case  also  stipulated  that 
the  fee  should  be  a  lien  upon  the  claim,  and 
upon  any  draft,  money,  or  evidence  of  indebt- 
edness issued  thereon.  The  defense  was  based 
in  part  upon  section  3477  of  the  Revised  Stat- 
utes (2  Fed.  St.  Ann.  2d  ed.  179;  U.  S.  Comp. 
St.  1913,  sec.  6383),  which  declares  null  and 
void  certain  transfers  and  assignments  of 
claims  against  the  United  States.  The  su- 
preme court  held  that  part  of  the  contract 
undertaking  to  fix  a  lien  on  the  claim  was 
in  contravention  of  said  section  of  the  Re- 
vised Statutes,  and  therefore  void;  but  it  fur- 
ther held  that  this  provision  of  the  contract 
did  not  vitiate  the  entire  contract,  and  that 
the  contract  stipulating  for  the  payment  of 
a  fee  of  thirty-three  and  one- third  per  cent 
of  the  claim  allowed  was  valid.  The  court 
said: 

"Such  an  agreement  did  not  give  the  attor- 
ney any  interest  of  share  in  the  claim  itself, 
nor  any  interest  in  the  particular  money  paid 
over  to  the  claimant  [283]  by  the  government. 
It  only  established  an  agreed  basis  for  any 
settlement   that   might   be   made,   after   the 
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allowance  and  payment  of  the  claim,  as  to 
the  attorney's  compensation.  It  simply  cre- 
ated a  legal  obligation  upon  the  part  of  the 
estate,  which,  if  not  recognized  after  the  col- 
lection of  the  money,  could  have  been  enforced 
by  suit  for  the  benefit  of  the  attorney,  with- 
out doing  violence  to  the  statute  or  to  the 
public  policy  established  by  its  provisions.'' 

In  re  Paschal,  10  Wall.  483,  19  U.  S. 
(L.  ed.)  992,  the  supreme  court,  speaking  as 
to  the  rights  of  coimsel  to  collect  fees,  said: 

"The  lawyer  in  charge  of  a  case  acts  both 
as  solicitor  and  counBel.  His  services  in  the 
one  capacity  and  the  other  cannot  be  well 
distinguished.  And,  as  a  general  rule,  coun- 
sel fees,  as  wall  as  those  of  attorney  or  so- 
licitor, constitute  a  legal  demand  for  which 
an  action  will  lie.  And  whilst,  as  between 
party  and  party  in  a  cause  the  statutory  fee 
bill  fixes  the  amount  of  costs  to  be  recovered, 
as  between  attorney  or  solicitor  and  client  a 
different  rule  obtains.  The  claim  of  the  at- 
torney or  solicitor  in  the  latter  case,  even  in 
England,  extends  to  all  proper  disbursements 
made  in  the  litigation,  and  to  the  customary 
and  usual  fees  for  the  services  rendered. 

'The  fee  bill  adopted  by  Congress  in  1853 
recognizes  this  general  rule,  and  in  fact 
adopts  it.  By  the  first  section  of  that  act, 
it  is  expressly  declared  that  nothing  there- 
in shall  be  construed  to  prohibit  attorneys, 
solicitors,  and  proctors  from  charging  to 
[284]  and  receiving  from  their  clients,  other 
than  the  government,  such  reasonable  com- 
pensation for  their  services,  in  addition  to 
the  taxable  costs,  as  may  be  in  accordance 
with  general  usage  in  their  respective  States, 
or  may  be  agreed  upon  between  the  parties." 

In  Stanton  v.  Embrey,  93  U.  S.  548,  23 
U  S.  (L.  ed.)  983,  suit  was  brought  to  re- 
cover for  services  rendered  by  an  attorney 
in  prosecuting  a  claim  against  the  United 
States,  before  the  treasury  department.  De- 
fendants objected  that  the  contract  relied  on 
in  the  declaration  was  one  for  contingent 
compensation.    The  supreme  court  said: 

"Such  a  defense,  in  some  jurisdictions, 
would  be  a  good  one;  but  the  settled  rule  of 
law  in  this  court  is  the  other  way.  Reported 
cases  to  that  effect  show  that  the  proposition 
is  one  beyond  legitimate  controversy.  Wylie 
V.  Coxe,  16  How.  416,  14  U.  S.  (L.  ed.)  763; 
Wright  V.  Tebbitts,  91  U.  S.  252,  23  U.  8. 
(L.  ed.)  320. 

Professional  services  were  rendered  by  an 
attorney,  in  the  first  case  cited,  in  prosecut- 
ing a  claim  against  the  Republic  of  Mexico, 
under  a  contract  that  the  attorney  was  to 
receive  five  per  cent  of  the  amount  recovered." 

The  court  goes  on  to  show  that,  in  both 
the  cases  referred  to,  the  contracts  for  con- 
tingent fees  were  upheld.  In  that  case  the 
supreme  court  sustained  the  propositions  that 
professional    services    are    as   legitimate    as 


services  rendered  in  court,  where  they  are 
rendered  in  preparing  and  advocating  a  just 
claim,  that  in  such  matters  parties  required 
the  aid  of  [285]  advocates,  and  that  the  I^ 
profession  have  a  right  to  accept  such  em- 
ployment and  receive  compensation  for  their 
services,  and  that  the  courts  cannot  adjudge 
such  contracts  illegal,  if  free  from  fraud,  mia- 
representation,  and  unfairness.  93  U.  S.  54S- 
668,  23  U.  S.  (L.  ed.)  983. 

In  Moyers  v.  Fahey,  43  Wash.  L.  Rep.  691, 
the  supreme  court  of  District  of  Columbia, 
in  a  well-considered  opinion,  held  that  section 
4  of  the  act  now  in  question  was  unconstitu- 
tional, as  violative  of  the  Fifth  Amendment 
of  the  Constitution,  as  applied  to  the  facts 
of  that  case,  which  were  practically  the  same 
as  in  the  present  case. 

In  Matthews  v.  People,  202  111.  389,  67 
N.  E.  28,  as  L.R.A.  73,  95  Am.  St.  Rep.  241, 
it  was  said: 

"It  is  now  well  settled  that  the  privilege 
of  contracting  is  both  a  liberty  and  a  prop- 
erty right.  Liberty  includes  the  right  to 
make  and  enforce  contracts,  because  the  right 
to  make  and  enforce  contracts  is  included  in 
the  right  to  acquire  property.  Labor  is  prop- 
erty. To  deprive  the  laborer  and  the  em- 
ployer of  this  right  to  contract  with  one  an- 
other is  to  violate  section  2  of  article  2  of 
the  Constitution  of  Illinois,  which  provides 
that  'no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law/ 
It  is  equally  a  violation  of  the  Fifth  and 
Fourteenth  Amendments  to  the  Constitution 
of  the  United  States,  which  provides  that  no 
person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law." 

[286]  But  defendant's  solicitor,  in  his  able 
brief,  cites  and  relies  on  numerous  cases, 
where  the  supreme  court  has  held  that  the 
liberty  of  contract  and  right  of  property  are 
subject  to  certain  regulations  and  control. 
Frisbie  v.  U.  S.  167  U.  S.  160,  15  S.  Ct.  586, 
39  U.  S.  (L.  ed.)  657,  was  a  case  sustaining 
the  right  to  regulate  and  control  fees  in  pen- 
sion cases,  and  announcing  that  no  pensioner 
has  a  vested,  legal  right  in  his  pension,  and 
that  pensions  are  bounties,  which  Congress 
may  give  or  withhold  at  its  discretion.  Fitz- 
gerald V.  Grand  Trunk  R.  Co.  63  Vt.  169,  22 
Atl.  76,  13  L.R.A.  70,  was  an  action  to  re- 
cover a  rebate  on  a  dipping  contract  made 
before  the  Interstate  Commerce  Act  was 
passed.  But  it  was  held  that  such  contracts 
were  made  subject  to  the  right  of  Congress 
to  legislate  on  that  subject  and  to  control 
interstate  commerce,  in  the  interest  of  the 
public.  The  Legal  Tender  cases  of  Knox  t. 
Lee  and  Legal  Tender  Cases,  12  Wall.  457, 
20  U.  8.  (L.  ed.)  287,  are  relied  on  by  de- 
fendant; but  these  cases  were  based  on  the 
power  of  Congress  to  regulate  the  coinage  of 
money  and  the  value  thereof,  and  we  think 
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they  are  not  in  point  here.  So  the  case  of 
Louisville,  etc.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  31  S.  Ct.  286,  55  U.  S.  (L.  ed.)  297,  34 
I..R.A.(N.S.)  071,  is  not  controlling,  as  it 
v/as  based  on  the  power  of  Congress  to  regu- 
late  interstate  commerce  between  the  States, 
under  that  clause  of  the  Canst! tntion. 

Wailes  v.  Smith,  167  U.  8.  271,  16  S.  Gt. 
624,  39  U.  S.  (L.  ed.)  698,  is  also  cited  and 
relied  [287]  on  by  defendlmt.  It  appears 
that  in  1878  the  legislature  of  Maryland  au- 
thorized Mr.  Wailes  to  prosecute,  on  behalf 
of  the  State,  all  of  the  "claims  of  the  State 
against  the  government  of  the  United  States, 
and  he  is  hereby  allowed  a  commission  of 
thirty  per  cent  upon  any  sum  that  shall  be 
recovered  by  him  and  paid  by  the  government 
of  the  United  States  into  the  treasury  of  the 
State  of  Maryland,  as  ftill  compensation  for 
his  services  and  expenses  in  the  prosecution 
of  said  claims  of  said  State  against  the 
United  States,"  etc.  The  third  section  of  the 
act  directed  the  comptroller  of  the  treasury 
to  issue  his  warrant  to  pay  said  Wailes  a 
commission  of  thirty  per  cent  on  such  sum 
aa  shall  be  recovered  by  him  and  paid  by 
the  government  into  the  treasury.  Laws  of 
Maryland  1878,  chapter  224. 

In  1891,  the  amounts  which  had  been  col- 
lected from  the  several  States  and  territories 
under  the  Direct  Tax  Act  of  1861  ( Act  Aug. 
5,  1861,  chapter  45,  12  Stat.  292)  were  re- 
funded. The  act  of  Congress  (Act  March  2, 
1891,  chapter  496,  26  Stat.  822)  authorizing 
the  same  contained  the  proviso: 

*That  no  part  of  the  money  hereby  appro- 
priated shall  be  paid  out  by  the  governor  of 
any  State  or  territory  or  any  other  person  to 
any  attorney  or  agent  under  any  contract  for 
services  now  existing  or  heretofore  made  be- 
tween the  representative  of  any  State  or  ter- 
ritory and  an  attorney  or  agent." 

The  act  further  provides  that  no  money 
should  be  paid  to  any  State  uiider  this  act — 
"until  the  legislature  [288]  thereof  shall 
have  accepted,  by  resolution,  the  sum  herein 
appropriated,  and  the  trusts  imposed,  in  full 
satisfaction  of  all  claims  against  the  United 
States  on  account  of  the  levy  and  collection 
of  said  tax,  and  shall  have  authorised  the 
governor  to  receive  said  money  for  the  use 
and  purposes  aforesaid." 

The  general  assembly  of  Maryland  accepted 
these  terms  and  provisions,  and  received  from 
the  federal  government  $371,299,  and  directed 
that  it  be  applied  in  payment  of  the  State 
debt  and  to  the  sinking  fund.  The  plaintiff, 
Wailes,  began  proceedings  by  petition  for 
mandamus  against  the  State  comptroller,  to 
compel  him  to  draw  a  warrant  on  the  treas- 
urer in  his  favor  for  thirty  per  cent  of  the 
money  which  had  been  so  paid  into  the  State 
treasury  by  the  federal  government.  The  pe- 
tition was  dismissed,  and  affirmed  bv  the  su- 


preme court  of  Marylaad;  and  thereupon  a 
writ  of  error  was  sued  out,  and  the  case  car- 
ried to  the  8U]^reme  court  of  the  United 
States.  It  was  held  that  the  motion  to  dis- 
miss must  prevail;  that  the  judgment  of  the 
court  of  appeals  of  Maryland,  that  there  was 
no  ministerial  duty  resting  on  the  comptroller 
to  draw  his  warrant  in  favor  of  the  plaintiff 
in  error,  because  no  appropriation  had  been 
made  by  the  general  assembly  for  the  pay* 
ment  of  his  claim,  was  clearly  decisive  of  the 
controversy.  The  court  did  also  say  that  this 
money  passed  to  the  State  with  the  express 
obligation  not  to  make  this  deduction,  and 
the  State's  acceptance  of  it  bound  her  to  the 
condition  imposed,  and  that  she  could  not 
accept  the  gift,  [289]  and  at  the  same  time 
repudiate  the  condition.  The  court  further 
said: 

"As  the  State,  when  she  took  the  money, 
was  bound  by  the  condition  upon  which  the 
payment  was  made,  so  the  plaintiff  in  error, 
if  he  made  the  collection,  is  equally  bound 
thereby." 

We  think  the  actual  decision  of  that  case 
was  predicated  upon  other  grounds,  and  that 
the  language  of  the  court  quoted  was  perhaps 
only  a  dictum  of  the  court;  still,  in  view  of 
the  express  provision  of  the  act  of  Congress, 
under  which  the  payment  was  made,  the  case 
is  not  conclusive  as  an  authority  in  the  pres- 
ent case.  The  express  conditions  under  which 
the  payment  was  made,  as  set  out  in  the  act 
of  Congress,  and  the  acceptance  of  these  con- 
ditions by  the  State  of  Maryland,  were  con- 
trolling on  the  point  in  question. 

Other  authorities  have  been  cited  in  defend- 
ant's brief.  We  think,  however,  that  they  are 
to  be  distinguished  from  the  instant  case,  and 
are  not  controlling. 

We  note,  however,  that  the  supreme  court 
of  Arkansas,  in  Ralston  v.  Dunaway,  123  Ark. 
12,  184  S.  W.  425  (Advance  Sheets,  May  3, 
1916 ) ,  has  passed  upon  the  question,  and  held 
that  section  4  of  the  appropriation  act  of 
1915,  now  in  question,  was  constitutional  and 
binding  upon  the  parties  in  that  case.  After 
reviewing  that  case,  we  are  not  convinced  of 
its  soundness. 

We  do  not  doubt  that  Congress  has  power 
to  determine  the  conditions  upon  which  the 
government  [290]  will  consent  to  be  sued,  or 
the  conditions  upon  which  it  will  grant  pen- 
sions or  other  bounties,  or  that  it  may  pre- 
scribe the  conditions  upon  which  attorneys 
will  be  allowed  to  represent  claimants  or  liti- 
gants before  any  of  the  courts  of  the  govern- 
ment, within  certain  reasonable  limitations, 
and  where  this  is  done  by  general  laws,  ap- 
plicable to  all  alike,  and  in  advance  of  the 
services  rendered  in  such  courts.  We  think 
Congress  may  control  the  terms  upon  which 
attorneys  may  appear  in  the  courts  or  before 
the  departments  of  the  government,  to  repre- 
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sent  its  wards,  such  as  the  Indian  tribes,  or 
its  pensioners. 

We  do  not  doubt  that  Congress  has  the 
power  to  regulate  and  restrain  the  conduct 
and  contracts  of  all  persons  for  the  common 
good.  The  possession  and  enjoyment  of  ''lib- 
erty" and  "property"  are,  of  course,  subject 
to  such  reasonable  conditions  as  may  be  es- 
sential to  the  safety,  health,  peace,  good  or- 
der, and  morals  of  the  community.  The  free- 
dom to  use  one's  faculties  or  earn  one's  living 
in  all  lawful  ways  extends  only  to  the  point 
where  private  right  becomes  secondary  to  the 
public  good,  and  the  inquiry  still  remains 
whether  the  particular  calling  in  which  the 
citizen  proposes  to  engage,  or  the  particular 
contract  or  right  which  he  proposes  to  assert, 
is  consistent  with  such  rules  of  action  as  have 
been  rightfully  prescribed  by  the  State  or 
government.  See  5  £nc.  U.  S.  Supreme  Court 
Keports  555,  and  cases  cited. 

"The  liberty  of  contract  is  one  of  the  in- 
alienable rights  of  a  citizen.  The  right  to 
pursue  a  lawful  [291]  calling  embraces  the 
right  to  enter  into  all  contracts  proper,  nec- 
essary, and  essential  to  the  carrying  out  of 
the  purpose  of  such  calling,  and  the  posses- 
sion of  property,  of  which  a  person  cannot  be 
deprived,  implies  the  right  to  acquire  and 
dispose  of  property;  and  as  property  can  only 
be  acquired  and  disposed  of,  as  between  living 
persons,  by  contract,  a  general  prohibition 
against  entering  into  contracts  with  respect 
of  property,  or  having  as  their  object  the 
acquisition  of  property,  would  be  held  to  be 
unconstitutional  and  void."  5  £nc.  Dig.  U.  S. 
554,  and  cases  cited. 

The  due  process  clauses  of  the  federal  Con- 
stitution, while  designed  to  preserve  life,  lib- 
erty, and  property  inviolate,  as  against  the 
encroachments  of  mere  arbitrary  power,  were 
not  intended  to  interfere  with  the  power  of 
the  State,  sometimes  termed  the  police  power, 
to  prescribe  regulations  for  the  protection 
and  promotion  of  the  health,  peace,  morals, 
education,  good  order,  and  general  welfare  of 
the  people.  Both  property  and  liberty  are 
held  on  such  reasonable  conditions  as  may  be 
imposed  by  the  governing  power  of  the  State 
in  the  exercise  of  those  powers,  and  with  such 
conditions  neither  the  Fifth  nor  Fourteenth 
Amendment  was  designed  to  interfere.  The 
liberty  of  contract  and  the  right  of  property 
are  not  absolute  and  universal.  It  is  within 
the  undoubted  power  of  government  to  re- 
strain some  individuals  from  all  contracts,  as 
well  as  all  individuals  from  some  contracts. 
These  rights,  like  all  others,  [292]  must  be 
exercised  in  subordination  to  law.  Hie  lib- 
erty of  contract  cannot  be  exercised  contrary 
to  established  public  policy,  and  the  public 
policy  of  the  State  must  be  deemed  to  be  au- 
thoritatively declared  by  its  own  courts,  and 
as  so  declared  it  cannot  be  contravened  by 


the  contracts  of  parties.  The  State  has  the 
undoubted  right  to  impose  restraints  demand- 
ed by  the  public  interest,  or  by  the  safety  and 
welfare  of  the  State.  5  £nc.  Dig.  U.  S.  557, 
558,  and  cases  cited. 

Applying  the  principles  of  these  authori- 
ties to  the  agreed  facts  in  the  present  case, 
we  think  it  results  that  the  contract  between 
the  parties,  although  for  a  contingent  fee, 
was  a  legal  and  valid  contract,  not  agaio&t 
any  established  public  policy,  or  contrary  to 
any  law  or  statute  of  the  government,  and 
that  complainants,  having  already  performed 
the  contract  on  their  part  and  become  entitled 
to  the  compensation  agreed  on  upon  the  pay- 
ment of  the  claim  by  the  government,  had  a 
vested  property  right  in  the  same,  whlcb 
could  not  be  destroyed  by  an  arbitrary  act 
of  Congress,  and  therefore  that  section  4  of 
said  act  of  March  4,  1915,  in  so  far  as  it 
undertakes  to  deprive  complainants  of  the 
benefits  of  their  contract,  is  void  under  the 
Fifth  Amendment  of  the  Constitution. 

It  must  be  remembered  that  the  services  of 
complainants  had  already  been  performed, 
and  that  their  interest  and  rights  under  the 
contract  had  already  become  vested,  subject 
to  be  defeated,  it  is  true,  by  [293]  the  failui-e 
of  Congress  to  make  the  necessary  appropria- 
tion to  pay  the  claim  in  question.  It  shoulJ 
be  noted,  also,  that  this  act  (section  4)  is 
not  a  general  law  of  the  land,  but  applies 
only  to  the  particular  claims  therein  provided 
for. 

It  will  be  noted,  also,  that  no  question  Ib 
made,  in  this  case,  by  the  defendants  as  to 
the  reasonableness  or  validity  of  the  con- 
tract; but  the  refusal  to  pay  the  full  amount 
contracted  for  is  based  alone  upon  section  4 
of  the  appropriation  act.  While  the  courts 
do  not  always  favor  contingent  fees,  and  are 
inclined  to  look  with  some  suspicion  upon 
such  contracts  especially  where  the  amount 
agreed  to  be  paid  is  so  large  a  proportion 
of  the  claim  as  in  the  present  case,  still  the 
decided  trend  of  judicial  decision  and  of  leg- 
islation has  been  in  favor  of  upholding  and 
enforcing  such  contracts,  where  no  question 
of  fraud,  or  misrepresentation,  or  unfair  deal- 
ing is  set  up  against  them  by  the  opposite 
party. 

We  do  not  agree  with  learned  counsel  for 
defendant  that  the  claim  appropriated  for 
and  paid  to  the  city,  in  this  case,  waa  a 
bounty  or  a  gift;  it  was  in  the  nature  of  a 
debt,  and  was  supported  by  a  good  and  vain* 
able  consideration.  It  is  true  that  its  pay- 
ment could  not  be  enforced  by  legal  process, 
and  was  dependent  upon  the  voluntary  action 
of  Congress.  But  the  findings  of  the  court  of 
claims,  which  is  attached  to  the  agreement 
of  facts  as  Exhibit  3,  shows  that  the  claim 
was  based  upon  "the  reasonable  rental  ^alus 
of  the  premises"  in  question  from  January  % 
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[294]  1863,  to  April  I,  1866,  which  were 
taken  and  occupied  by  tlie  military  authori- 
ties of  the  federal  government  during  the 
Civil  War. 

It  follows,  therefore,  that  complainants, 
notwithstanding  section  4  of  the  act  of  Con- 
gress of  March  4,  1915,  are  entitled,  as 
against  the  city  of  Memphis,  to  recover  the 
balance  of  their  compensation  as  agreed  on; 
and  the  decree  of  the  chancellor  will  be  af- 
firmed, but  provided  that  no  interest  will  be 
allowed  on  the  claim,  and  that  the  costs  of 
the  case,  in  both  courts^  will  be  paid  by  com- 
plainants. 

Judge  W.  H.  Swiggart,  Sr.,  of  Union  City, 
sat  as  Special  Justice  during  the  April  term, 
1916,  for  West  Tennessee,  in  lieu  of  Chief 
Justice  Neil,  who  was  presiding  over  the 
State  senate,  sitting  as  a  court  of  impeach- 
ment, at  Nashville,  during  the  whole  of  that 
term. 
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Federal  Penoian  Claimm 

Generally. 

In  connection  with  the  pension  laws  enact- 
ed by  Congress  during  and  at  the  close  of  the 
CiTil  War,  statutes  were  passed  designed  to 
protect  the  pensioners  from  the  rapacity  of 
pension  claim  agents.  The  first  of  these  was 
the  Act  of  July  14,  1862,  which  made  it  an 
indictable  offense  for  an  agent  or  attorney 
directly  or  indirectly  to  demand  or  receive 
any  greater  compensation  for  his  services  in 
procuring  a  pension  than  that  allowed  by  the 
act.  Various  other  acts  were  passed  from 
time  to  time,  having  the  same  general  objects 
in  view,  and  finally  the  Act  of  March  3,  1873 
(eh.  234,  17  Stat.  L.  675),  which  was  subse- 
qitently  repealed  by  the  Act  of  June  20,  1878 
(ch.  367,  §  2,  20  Stat.  L.  2^3),  was  re-enacted 
and  amended  by  the  Act  of  July  4,  1884 
(ch.  181,  §§  3  A;  4,  23  Stat.  L.  99),  and  is 
now  in  force.  See  7  Fed.  St.  Ann.  2d  ed. 
1054.  That  act  provides  in  substance  that 
no  agent  or  attorney  shall  demand  or  receive 
for  prosecuting  a  claim  for  a  pension  any 


compensation  other  than  that  which  the  com- 
missioner of  pensions  shall  direct  to  be  paid, 
not  exceeding  $25.  The^  penal  provisions 
annexed  to  the  foregoing  act  create  two 
offenses  in  relation  to  the  prosecution  of 
a  claim  for  a  pension,  viz.,  the  contracting 
for,  demanding,  etc.,  of  greater  compensation 
for  an  agent^s  or  attorney's  services  tliaji  is 
allowed  by  law;  and  the  withholding  by  an 
agent  or  attorney  of  the  whole  or  any  part 
of  the  pension  or  claim  allowed.  The  plain 
purpose  of  these  stringent  provisions  of  the 
pension  laws  is  to  secure  absolutely  to  the 
pensioner  the  boimty  of  the  government. 
There  is  a  somewhat  analogous  policy  which 
protects  the  salaries  of  officers  of  the  state 
and  federal  governments,  which  is  generally 
exercised  everywhere.  But  here  Congress  has, 
by  tlie  most  stringent  legislation,  sought  to 
protect  these  pensioners,  so  munificently 
*  endowed,  against  all  possibility  of  being  de- 
frauded by  the  agents  or  attorneys  they 
employ  to  collect  their  dues  from  the  govern- 
ment.   U.  S.  V.  Ryckman,  12  Fed.  46. 

A  later  act  (Act  April  19,  1908,  ch.  147, 
§  3,  7  Fed.  St.  Ann.  2d  ed.  1109)  relating  to 
pensions  of  widows  and  orphans  of  Civil  War 
veterans  makes  a  similar  provision  as  to  fees, 
but  fixes  the  maximum  fee  at  $10. 

The  right  to  prosecute  for  a  violation  of 
the  Act  of  1878  for  taking  a  greater  fee  than 
was  allowed  by  the  act,  when  the  offense  was 
committed  before  the  Act  of  July  4,  1884, 
which  repealed  the-for^ner  act,  has  been  held 
to  be  saved  by  section  13  of  the  Revised  Stat- 
utes (7  Fed.  St.  Ann.  136)  which  reads  as 
follows:  'The  repeal  of  any  statute  shall 
not  have  the  effect  to  release  or  extinguish 
any  penalty,  forfeiture,  or  liability  incurred 
under  such  statute,  unless  the  repealing  act 
shall  so  expressly  provide;  and  such  statute 
shall  be  treated  as  still  remaining  in  force 
for  the  purpose  of  sustaining  any  proper  ac- 
tion or  prosecution  for  the  enforcement  of 
such  penalty,  forfeiture  or  liability."  U.  S. 
▼.  Reisinger,  128  U.  S.  398,  9  S.  Ct.  99,  32 
U.  S.  (L.  ed.)  480;  U.  S.  v.  Van  Vliet,  23 
Fed.  35,  overruling  the  same  case  in  22  Fed. 
641.  To  the  same  effect  see  U.  S.  v.  Dowdell, 
8  Fed.  881;  U.  S.  v.  Mathews,  23  Fed.  74. 
Compare  U.  S.  v.  Connally,  1  Fed.  779 ;  U.  S. 
V.  Mason,  8  Fed.  412;  U.  S.  v.  Hague,  22  Fed. 
706. 

VAUDirr  OF  Statdtb. 

Congress  has  the  power  to  regulate  and 
limit  the  amount  of  an  attorney's  fee  for 
prosecuting  a  claim  for  a  pension.  U.  S.  v. 
Van  Leuven,  62  Fed.  62,  wherein  the  court 
said:  "The  next  contention  on  behalf  of  the 
defendant  is  that  these  acts  of  Congvess  for 
the  regulation  of  contracts  in  regard  to  the 
"fees  to  be  paid  for  services  in  connection  with 
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pension  matters  between  the  parties — they 
being  citizens  of  the  same  state — are  uncon- 
stitutional, the  argument  being  that  the 
United  States  government  is  one  possessing 
only  enumerated  powers,  all  others  being  re- 
served to  the  states :  that  the  right  to  restrict 
the  general  power  to  contract  possessed  by 
the  citizens  belongs  to  the  state;  that  the 
money  paid  by  the  claimants  to  the  defendant 
was  part  of  their  own  money,  and  not  part 
of  any  pension  payment  received  from  the 
United  States,  and  hence  the  claimants  could 
pay  it,  if  they  so  desired,  to  the  agent  or 
attorney.  It  cannot  be  questioned  that  the 
general  subject  of  the  payment  of  pensions 
to  persons  who  are,  or  have  been,  in  the  serv- 
ice of  the  United  States  is  one  within  the 
powers  conferred  upon  the  federal  govern- 
ment. Of  necessity,  the  regulation  of  the 
mode  to  be  followed  in  applying  for  a  pension 
belongs  to  the  government  of  the  United 
States.  The  pensioners  are  deemed  to  be  re- 
cipients of  the  bounty  of  the  general  govern- 
ment, and  the  extent  to  which  Ongress  has 
gone  in  legislation  for  the  protection  of  pen- 
sioners is  fully  set  forth  by  Mr.  Justice  Clif- 
ford, speaking  for  the  Supreme  Court,  in  U.  S. 
v.  Hall,  98  U.  S.  343,  26  U.  S.  (L.  ed.)  180, 
wherein  it  was  held  that  Congress  had  the 
power  to  provide  for  the  punishment  of  a 
guardian  who  should  embezzle  pension  money 
paid  to  him  for  his  wards.  Persons  acting 
as  agents  or  attorneys  in  regard  to  pension 
claims  are  governed  by  strict  rules  adopted 
by  the  pension  office,  and  when  they  seek  the 
privilege  of  practicing  in  that  office  they  be- 
come subject  to  all  the  statutory  and  office 
rules  regulating  the  business  they  engaged  in. 
It  has  never  been  doubted  that  Congress  can 
regulate  the  fees  demandable  by  the  clerks  or 
marshals  of  the  courts  of  the  United  States 
for  services  rendered  the  individual  citizen 
in  the  prosecution  of  claims  in  the  courts, 
although  such  claims  may  be  wholly  private 
in  their  nature,  and  not  be  part  of  the  public 
bounty,  as  in  the  case  with  pensions.  Tlie 
right  of  Congress  to  regulate  the  amounts 
demandable  of  pensioners  or  pension  claim- 
ants for  services  rendered  in  connection  with 
the  procurement  of  pensions  or  an  increase 
thereof,  has  two  substantial  grounds  of  sup- 
port, to  wit,  the  necessity  of  protecting  the 
citizens  who  are  seeking  the  bounty  of  gov- 
ernment from  all  imposition  and  extortion, 
and  the  necessity  of  protecting  the  govern- 
ment against  false,  fictitious,  or  ^eatly  mag- 
nified claims,  worked  up  by  agents  who  have 
contracted  for,  or  expect  to  get,  a  large  share 
of  the  claim  that  may  be  allowed.  The  right 
of  Congress  to  legislate  on  this  subject  seems 
to  me  clear,  bevond  question." 

In  Friable  v.'U.  S.  157  U.  S.  160,  15  S.  Ct. 
586,  39  U.  S.  (L.  ed.)  657,  the  defendant  who 
was  indicted  for  having  received  a  larger  fee 


than  is  allowed  by  statute,  demurred  on  the 
ground  that  the  law  under  which  the  indict- 
ment was  found,  was  unconstitutional  for  the 
reason  that  Congress  had  no  power  to  regu- 
late the  price  of  labor  or  Impair  the  obliga- 
tion of  contracts.  This  court  in  affirming  the 
conviction  said:  "While  it  may  be  conceded 
that,  generally  speaking,  among  the  inalien- 
able rights  of  the  citizen  is  that  of  the  liberty 
of  contract,  yet  such  liberty  is  not  absolnte 
and  universal.  It  is  within  the  undoubted 
power  of  government  to  restrain  some  indi- 
viduals from  all  contracts,  as  well  as  all  in- 
dividuals from  some  contracts.  It  mav  denv 
to  all  the  right  to  contract  for  the  purchase 
or  sale  of  lottery  tickets;  to  the  minor  the 
right  to  assume  any  obligations,  except  for 
the  necessaries  of  existence;  to  the  common 
carrier  the  power  to  make  any  contract  re- 
leasing himself  from  negligence,  and,  indeed, 
may  restrain  all  engaged  in  any  employment 
from  any  contract  in  the  course  of  that  em- 
ployment which  is  against  public  policy.  The 
possession  of  this  power  by  government  in 
no  manner  conflicts  with  the  proposition  that, 
generally  speaking,  every  citizen  has  a  right 
freely  to  contract  for  the  price  of  his  labor, 
services,  or  property.  I'he  pension  granted 
by  the  government  is  a  matter  of  bounty. 
No  pensioner  has  a  vested  legal  right  to  his 
pension.  Pensions  are  the  bounties  of  tlie 
government,  which  Congress  has  the  right  to 
give,  withhold,  or  distribute,  or  recall,  at  its 
discretion.  Walton  ▼.  Cotton,  19  How.  355, 
15  U.  S.  (L.  ed.)  668;  U.  S.  v.  Teller,  107 
U.  S.  64,  68,  27  U.  8.  (L.  ed.)  362.  Con- 
gress being  at  liberty  to  give  or  withhold  a 
pension,  may  prescribe  who  shall  receive  it, 
and  determine  all  the  circumstances  and  con- 
ditions under  which  any  application  therefor 
shall  be  prosecuted.  No  nlan  has  a  1^1 
right  to  a  pension,  and  no  man  has  a  legal 
right  to  interfere  in  the  matter  of  obtaining 
pensions  for  himself  or  others.  The  whole 
control  of  that  matter  is  within  the  domain 
of  Congressional  power.  U.  S.  v.  Hall,  98 
U.  S.  343.  Having  power  to  legislate  on  this 
whole  matter,  to  prescribe  the  conditions  un- 
der which  parties  may  assist  in  procuring 
pensions,  it  has  the  equal  power  to  enforce 
by  penal  provisions  compliance  with  its  re- 
quirements. There  can  be  no  reasonable  ques- 
tion of  the  constitutionality  of  this  statute. 
Again,  it  is  claimed  that  the  indictment  is 
defective  in  that  it  describes  the  defendant 
as  a  lawyer  and  not  as  an  agent  or  attorney. 
Of  course,  the  use  of  the  word  'lawyer'  is  not 
significant;  it  is  mere  descriptio  personae. 
The  language  of  the  statute  is  'no  agent,  at- 
torney, or  other  person  engaged  in  preparing.* 
etc.  The  indictment  charges  that  'defendant 
then  and  there  being  a  person  engaged  in 
preparing,  presenting,  and  prosecuting  a 
claim    for    pension    upon    the    said   United 
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by  and  on  behalf  of  one  Julia      for  the  maintenance  of  the  widows  and  help- 


States    •    . 

Johnson.'  It  is  immaterial  what  was  his 
regular  profession  or  avocation.  It  is  suffi- 
cient that  if  even  temporarily  he  engaged  in 
the  work  of  preparing,  presenting,  and  prose- 
cuting a  claim  for  a  pension.  Doing  that,  he 
brings  himself  within  the  requirements  of  the 
statute,  and  it  is  enough  to  charge  that  he 
was  so  engaged,  and  that  whilst  so  engaged 
he  did  demand,  receive  and  retain  more  than 
the  sum  which  by  the  statute  he  was  permit- 
ted to  do." 

In  V.  S.  V.  Fairchilds,  1  Abb.  74,  7  Int. 
Rev.  Rec.  101,  26  Fed.  Cas.  No.  16,067,  the 
defendant,  an  attorney,  was  indicted  for  hav- 
ing wrongfully  withheld  from  a  pensioner  of 
the  United  States  a  portion  of  a  sum  which 
the  defendant  acting  as  the  pensioner's  at- 
torney had  collected,  such  sum  being  greater 
than  that  allowed  by  the  Federal  Act  of  July, 
1864.  The  court  said:  "If  the  soldier  may 
lawfully  be  promised  bounties  and  pensions, 
and  if,  from  his  occupation  of  arms  and  want 
of  the  requisite  knowledge,  he  must  employ 
another  to  prepare  the  requisite  evidence  to 
the  pension  office  to  bring  him  within  the 
law  and  secure  the  promised  bounty  and  pen- 
sion, may  not  the  government  say  to  such 
employee:  This  money  we  pay  to  you  for 
one  of  our  soldiers,  and  you  must  pay  it  over 
to  him  intact;  failing  in  which  you  make 
yourself  liable  to  fine  and  imprisonment? 
True,  the  employee  is  the  agent  of  the  soldier 
in  all  that  he  does  for  him,  but  he  must  deal 
with  the  government  in  the  exercise  of  that 
agency;  and  in  taking  such  employment  to 
secure  for  the  discharged  soldier  his  bounty 
or  pension,  he  knows  the  restrictions  placed 
by  Congress  upon  the  compensation  he  can 
receive,  and  the  prohibition  against  his  re- 
taining any  portion  of  the  funds  from  the 
soldier.  Tliese  provisions  may  be  regarded 
as  the  terms  and  conditions  upon  which  the 
government  consents  to  recognize  the  agency 
of  the  person  employed  by  the  soldier,  and 
pays  the  money  over  to  such  agent.  Congress 
must  alone  be  the  sole  judge  of  what  is  both 
necessary  and  expedient  on  any  subject  with- 
in the  range  of  its  powers  to  act." 

In  U.  S.  V.  Marks,  2  Abb.  531,  10  Int.  Rev. 
Rec.  42,  26  Fed.  Cas.  No.  15,721,  it  was  said: 
"Under  our  form  of  government,  the  power 
to  regulate  the  obligation  and  the  mode  of 
enforcing  contracts  generally,  belongs  to  the 
states.  But  it  seems  to  me  undeniable,  that 
if  Congress  may  grant  pensions  they  may 
secure  to  the  pensioner  the  pensions  granted. 
The  power  to  do  the  one  necessarily  implies 
power  to  do  the  other.  ...  If  they  [the 
United  States]  may  provide  for  the  support 
of  the  meritorious  soldiers  and  sailors,  who, 
in  consequence  of  wounds  received  in  the 
service  of  the  country,  have  lost  all  capacity 
to  support  themselves, — if  they  may  provide 
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less  children  of  those  who  have  lost  their 
lives  in  battle,  surely  it  is  their  right  and 
their  duty  to  guard,  by  all  suitable  laws,  the 
fund  thus  devoted  from  being  diverted  from 
its  object  by  either  the  craft  or  the  extortion 
of  unscrupulous  agents." 

The  provision  that  it  is  unlawful  for  any 
one  to  demand  or  receive  for  his  services  in 
a  pension  case  more  than  the  fee  allowed  by 
such  law,  "is,  no  doubt,  a  limitation  upon 
the  citizen's  right  to  contract  upon  this  par- 
ticular subject;  but  if  this  law  is  a  constitu- 
tional exercise  of  power, — and  of  this  there 
cannot  be  a  serious  doubt,  I  think, — the  citi- 
zen must  obey  this  as  other  laws."  U.  S.  v. 
Moore,  18  Fed.  686. 

"It  is  not  disputed  that  It  is  within  the 
power  of  the  Congress  of  the  United  States, 
in  granting  pensions,  to  establish  by  statute 
the  maximum  amount  which  any  person  may 
receive  for  services  in  procuring  a  pension; 
and  that  any  person  who,  after  the  passage  of 
such  statutes,  renders  such  services,  can  recov- 
er only  the  compensation  thus  established." 
Wolcott  V.  Frissell,  134  Mass.  1,  46  Am.  Rep. 
272. 

The  objection  that  the  statute  limiting  the 
amount  of  an  attorney's  fee  is  unconstitu- 
tional because  it  interferes  with  the  liberties 
of  the  citizen,  is  untenable.  U.  S.  v.  Marks,  2 
Abb.  531,  10  Int.  Rev.  Rec.  42,  26  Fed.  Cas. 
No.  15,721,  wherein  the  court  said:  "All 
laws,  in  a  certain  sense,  restrain  that  liberty 
which  the  individual  is  supposed  to  possess 
in  a  state  of  nature.  The  very  idea  of  gov- 
ernment involves  control — restraint.  True, 
governments  are  not  instituted  for  the  pur- 
pose of  restraining  men  in  their  liberty,  but 
for  their  protection;  but,  as  protection  can 
generally  be  found  only  through  restraint, 
the  large  mass  of  the  laws  of  all  governments 
do  regulate  and  restrain  the  conduct  of  the 
citizen.  The  particular  design  of  the  statute 
now  under  consideration  is  not  to  restrict 
the  citizen  in  disposing  of  what  is  his  own, 
but,  by  guarding  the  ignorant  against  the 
craft  of  the  cunning,  and  the  needy  against 
the  extortions  of  the  rapacious,  to  secure  the 
bounty  of  the  government  to  the  real  objects 
of  its  care.  Upon  the  whole,  as  I  have  no 
doubt  of  the  constitutionality  of  the  statute 
in  question,  the  motion  in  arrest  of  judgment 
must  be  overruled." 

In  U.  S.  V.  Moyers,  16  Fed.  411,  it  was 
said:  "Something  has  been  said  in  the  argu- 
ment about  these  laws  being  unconstitutional. 
I  cannot  agree  to  that.  No  man  has  any 
claim  to  this  money  as  a  matter  of  right — no 
pensioner.  It  is  paid  to  every  pensioner  as 
a  bounty  from  the  government.  Every  man 
as  a  matter  of  duty  owes  his  services  as  a 
soldier  to  the  government,  and  thousands  of 
men  render  those  services  and  never  receive 
any  compensation  except  while  a  soldier;  but 
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the  government  has  allowed  and  does  allow 
these  pensions  and  these  rewards  to  the  sol- 
diers themselves  while  they  are  disabled,  and 
to  those  who  are  dependent  upon  them  when 
they  are  deceased.  Then  it  is  not  a  right; 
it  is  a  bounty ;  and  if  the  government  chooses 
to  say  that  the  money  shall  go  absolutely  to 
the  pensioner,  irrespective  of  the  claims  of 
any  creditor  or  anyone  else,  it  has  a  right 
to  say  so." 

CJONSTRUCTION  OF   STATUTE. 

The  design  of  the  act  which  limits  an  at- 
torney's compensation,  is  "to  prevent  exor- 
bitant charges  being  extorted  by  pension  so- 
licitors from  a  class  of  persons  who  are  illy 
able  to  pay  them,  or  to  assert  their  rights 
against  parties  who  hold  the  money  in  their 
hands.  It  was  intended  to  fix  a  fair  compen- 
sation for  the  labor  usually  and  ordinarily 
necessary  in  obtaining  a  pension,  but  not  for 
extraordinary  services  performed  in  a  di£fer- 
ent  department  for  a  different  purpose,  al- 
though the  ultimate  object  of  those  services 
may  be  the  obtaining  of  a  pension."  U.  S. 
V.  Snow,  2  Flipp.  1,  23  Int.  Rev.  Rec.  78,  27 
Fed.  Cas.  No.  16,350. 

The  statute  has  been  held  to  be  a  penal  one 
which  must  be  strictly  construed.  U.  S.  v. 
Hewitt,  11  Fed.  243.  On  the  other  hand  it 
has  been  said  that  the  federal  statute  which 
limits  the  amount  of  an  attorney's  fee  in 
cases  arising  out  of  claims  for  pensions 
against  the  government  "is  a  beneficent  one, 
intended  for  the  protection  of  the  soldier  and 
his  family  from  unreasonable  and  unjust  ex- 
actions on  the  part  of  agents  who  assume  to 
act  in  his  interest  in  collecting  his  pension, 
and  should  be  applied  in  all  cases,  when  in- 
voked in  such  manner  as  to  secure  the  object, 
and  afford  the  protection  intended."  Hall  v. 
Kimmer,  61  Mich.  269,  28  N.  W.  96,  1  Am. 
St.  Rep.  676. 

The  statute  is  intended  to  protect  not  only 
the  pensioner,  but  the  government  as  well. 
If  a  person  is  allowed  to  earn  a  large  sum 
of  money  for  his  services  in  procuring  the 
payment  of  a  pension,  the  temptation  woUld 
be  great  to  sometimes  present  unjust  claims. 
Christie  v.  Steger,  66  S.  W.  521,  21  Ky.  L. 
Rep.  1799. 

"In  construing  a  statute  we  ought  undoubt- 
edly to  look  at  the  public  mischiefs  which  are 
sought  to  be  suppressed,  as  well  as  the  ob- 
vious object  and  intent  of  the  legislature  in 
enacting  it;  and  in  doubtful  cases  these  laws 
have  great  influence  on  the  judgment  in  ar- 
riving at  its  meaning.  But  where  the  law- 
making power  distinctly  states  its  design,  no 
place  is  left  for  construction."  U.  S.  v.  Starn, 
17  Fed.  436. 

An  agreement  for  a  larger  fee  than  is  al- 
lowed by  law  for  prosecuting  a  pension  claim 


being  illegal,  it  cannot  lawfully  be  made  the 
subject  of  arbitration  between  the  parties. 
Hall  v.  Kimmer,  61  Mich.  269,  28  N.  VV.  96,, 
1  Am.  St.  Rep.  575. 

For   the   protection   of  pension   claimants, 
the  statutes  of  the  United  States  regulate  the 
matter  of  the  fees  to  be  paid  to  agents,  attor- 
neys, and  others  instrumental  in  prosecuting 
claims,  in  two  important  particulars.    First, 
as  to  the  amoimt  legally  chargeable;  second, 
as  to  the  time  of  payment.     U.  S.  v.  Van 
Leuven,  62  Fed.  62,  wherein  the  court  said: 
"Upon  the  question  of  the  amount,  the  law 
is,  and  has  been  since  the  adoption  of  the 
Act  of  July  4,  1884,  that  the  agent  or  attor- 
ney shall  be  entitled  to   such  compensation 
as  the  commissioner  shall  direct  to  be  paid 
him,  not  exceeding  $26;   that  the  agent  or 
attorney,  by  a  contract  fairly  entered  into,, 
and  duly  executed   in  the  presence  of,  and 
certified  byi  some  officer  competent  to  admm- 
ister  oath  By  may  agree  with  the  claimant  ae 
to  the  fee  to  be  paid  him,  not  exceeding  the 
sum  of  $25,  and  upon  this  agreement  being 
filed  with  the  commissioner  the  sum  agreed 
upon  may  be  paid  by  the  conmiiseioner,  in 
accordance   with   the   provisions    of   sections 
4768  and  4769  of  the  Revised  Statutes;  that 
if  no  agreement  thus  executed  is  filed  with 
the  commissioner  the  fee  shall  be  $10,  and 
no  more,  and  since  the  adoption  of  the  Act 
of  March  3,  1891,  the  fee  for  service  in  pro- 
curing an  increase  of  pension  for  an  increase 
of  the  original  disability  is  the  sum  of  $2, 
and  no  more.     Therefore,  any  agent,  attor- 
ney, or  other  person  who,  since  the  4th  day 
of  July,  1884,  has  demanded  or  received  for 
services   in   and   about   securing  an  original 
pension,  or  increase  thereof,   for  another,  a 
sum  in  excess  of  $26,  or  who  since  that  date 
has  demanded  or  received  for  services  in  and 
about   securing   an   original    pension,  or  in- 
crease thereof,  for  another,  a  sum  in  excess 
of  $10,  unless  the  same  has  been  demanded 
or  received  in  accordance  with  a  contract  ex- 
ecuted  and   filed   with   the   commissioner  of 
pensions  as  provided  for  in  section  4  of  the 
Act  of  July  4,  1884,  or  who  since  that  date, 
and  previous  to  March  3,  1891,  has  demanded 
or  received  for  services  in  and  about  securing 
an  increase  of  pension  for  another,  on  account 
of  the  increase  of  the  disability  for  which  the 
pension  was  originally  allowed,  a  sum  in  ex- 
cess of  $10,  or  who,  since  the  adoption  of  the 
Act   of  March   3,   1891,   for   services  of  the 
character  last  mentioned,  has   demandeii  or 
received  a  sum  in  excess  of  $2  for  such  serv- 
ice,  has   thereby  violated   the   provisions  of 
the  law,  has  been  guilty  of  a  misdemeanor, 
and  is  liable  to  the  punishment  by  the  statute 
provided.    Upon  the  question  of  the  terms  of 
the  payment  of  legal  fees  the   statutes  are 
explicit.     By  the  provisions  of  section  3  of 
the  Act  of  July  4,   1884,   amending  section 
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4785  of  the  Revised  Statutes,  it  is  declared 
that  the  agent,  attorney,  or  other  person  must 
not  demand  or  receive  compensation,  in  whole 
or  in  part,  for  the  services  by  him  rendered, 
until  the  pension  shall  be  allowed;  and  by 
section  4  of  the  act  it  is  made  a  misdemeanor 
to  contract  for,  demand,  or  receive  payment 
of  the  compensation  at  any  other  time  or  in 
any  other  manner  than  that  provided  for  in 
the  other  portions  of  the  act.  ThuB  an  agents 
attorney,  or  other  person  readering  services 
in  aid  of  the  procurement  of  a  pension,  or  the 
increase  thereof,  may  be  guilty  of  a  mis- 
demeanor by  directly  or  indirectly  contracting 
for,  demanding,  receiving,  or  retaining  a  com- 
pensation in  excess  of  the  legal  amount,  or  he 
may  be  guilty  of  a  misdemeanor  by  contract- 
ing for,  demanding,  or  receiving  his  com- 
pensation before  the  allowance  of  the  pension, 
or  in  a  manner  other  than  that  provided  in 
the  statute.  .  .  .  The  protection  of  the 
statute  is  thrown  about  all  applicants  for 
pensions,  even  though  they  may  fail  in  prov- 
ing that  they  have  been  in  the  military  or 
naval  service,  within  the  meaning  of  the  pen- 
sion laws.  The  sections  of  the  statute  re- 
stricting the  fees  legally  demandable  by 
agents  or  attorneys  have  a  double  purpose, — 
the  one  being  the  protection  of  the  applicant ; 
the  other,  the  protection  of  the  government 
against  fraudulent  claims,  which  might  be 
greatly  multiplied  if  no  restrictions  in  regard 
to  the  amount  or  time  of  payment  of  fees 
were  provided.  It  would  greatly  narrow  the 
real  purpose  of  the  statute  if  we  should  read 
into  the  same  the  restriction  that  its  provi- 
sions are  applicable  only  in  cases  wherein  a 
soldier  or  sailor  who  had  actually  been  in 
service  was  the  applicant.  Whenever  an 
agent  or  attorney  undertakes  to  render  serv- 
ice in  aid  of  an  application  for  a  pension,  or 
for  an  increase  thereof,  he  then  comes  within 
the  purview  of  the  statute,  and  must  act 
within  its  provisions." 

The  language  of  the  act  is  that  it  shall 
be  unlawful  to  demand  or  receive  for  "serv- 
ices'' in  a  pension  case  more  than  the 
prescribed  fee.  This  does  not  include  actual 
expenses;  hence  an  agent,  attorney,  or  other 
person  aiding  a  pensioner  may  be  reimbursed 
money  which  he  may  have  advanced  to  or  for 
bim,  and  may  also  be  paid  actual  expenses 
incurred  in  prosecuting  the  pension  claim. 
U.  S.  V.  Moore,  18  Fed.  686;  U.  S.  v.  Xice- 
wonger,  20  Fed.  438;  Morgan  v,  Davis,  47  Vt. 
610.  See  also  Adee  v.  Howe,  59  How.  Pr. 
(N.  Y.)  459. 

The  statute  is  not  intended  to  be  confined 
to  the  regular  attorney  for  the  pension  claim- 
ant, recognized  as  such  at  the  pension  office, 
for  the  language  is  "any  agent  or  attorney, 
or  any  other  person."  U.  S.  v.  Schindler, 
10  Fed.  547;  Caverly  v.  Bobbins,  149  Mass. 
16,  20  N.  E.  450,  2  L.R.A.  745.  Compare 
Southwick  V.  Evans,  17  R.  I.  198,  21  Atl.  104. 


The  words  of  the  statute  do  not  in  terms- 
confine  the  offense  to  a  wrongful  withholding 
of  money  collected  on  the  claim,  which  would 
of  course  be  a  violation  of  it,  but  extend  to 
the  withholding  of  the  whole  or  any  part  of 
the  pension  or  claim  allowed  or  due  such  pen- 
sioner. U.  S.  V.  Ryckman,  12  Fed.  46,  where- 
in it  was  held  that  it  is  the  duty  of  the  at- 
torney to  deliver  the  check  given  in  payment 
of  the  claim  to  the  pensioner;  his  failure  to 
do  so  being  a  violation  of  the  statute,  unless 
he  collects  the  money  on  it  and  pays  it  over 
to  the  pensioner,  and  that  even  if  the  power  of 
attorney  operated  to  authorize  the  attorney 
to  collect  and  receive  the  money,  when  so 
collected,  it  is  under  the  protection  of  the 
statute  imtil  paid  unconditionally  to  the  pen- 
sioner. 

It  was  the  intention  of  Congress  to  pro- 
hibit the  receiving  from  any  person  whatever 
any  compensation  for  services  in  procuring  a 
pension,  other  or  greater  than  that  provided 
by  the   statutes.     Wolcott  v.    Frissell,    134 
Mass.  1,  45  Am.  Hep.  272,  wherein  the  plain- 
tiff who  had  received  the  statutory  fee  for 
his  services  in  procuring  a  pension  brought 
this  action  against  a  third  person  who  had 
orally  agreed  to  pay  him  an  additional  sum 
for  his  services  rendered  to  the  pensioner.    The 
court  in  denying  recovery  said:     "The  plain- 
tiff  contends   that   these   provisions   of   the 
statutes  do  not  apply  to  a  contract  for  serv- 
ices in  procuring  a  pension  made  with  another 
person  than  the  pensioner.     .     .    .    The  prin- 
cipal object  of  these  provisions  of  the  statutes 
undoubtedly     was     to     prevent     oppressive 
charges,   by  determining  the  amount   which 
should  be  received  by  attorneys  for  services 
in  procuring  pensions;  and,  for  the  security 
of  the  attorney,  the  amount  was  made  pay- 
able to  him  directly  out  of  the  pension;  but 
if  attorneys  were  at  liberty  to  make  contracts 
for  additional  fees  with  third  persons,  this 
object  of  the  law  might  in  a  great  measure 
be  evaded.    The  money  paid  by  third  persons, 
even  if  it  were  not  paid  at  the  request  of  the 
pensioners,  or  if  paid  at  their  request,  even  if 
it  were  held  that,  by  reason  of  the  statute, 
no  legal  obligation  rested  on  them  to  repay 
it,  would  in  fact  often  be  repaid  by  them  to 
satisfy  the  moral  obligation  arising  from  an 
acceptance  of  the  services.    Whatever  may  be 
thought  of  the  policy  of  establishing,  stat- 
utory fees  for  services  that  are  not  compul- 
sory,    such     statutes,     to    be     effectual     in 
completely  protecting  the  persons  for  whom 
the  services  are  rendered,  must  prohibit  all 
other  compensation  than  that  established  by 
law,  and  thus  compel  persons  either  to  re- 
ceive only  the  statutory  compensation  or  to 
abandon  the  business  of  rendering  the  serv- 
ice." 

It  has  been  held  that  an  attorney  or  agent 
does  not  violate  the  statute  if  he  receives 
a  voluntary  gift  of  the  pension  money,  even 
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though  the  procuring  of  the  pension  was  the 
reason  of  the  gift.  Schwab  v.  Ginkinger,  181 
Pa.  St.  8,  37  Atl.  125,  citing  U.  S.  v.  Brown, 
40  Fed.  467.  But  in  U.  S.  v.  Meyers,  15  Fed. 
411,  it  was  said:  "After  the  pensioner  re- 
ceives his  money  it  is  his  own,  and  he  may 
4o  with  it  what  he  pleases,  except  to  pay  his 
■agent  or  attorney  any  greater  sum  than  $10, 
directly  or  indirectly.  An  agent  or  attorney 
•cannot  receive  such  payment  directly  or  in- 
directly; if  he  does,  he  becomes  liable  under 
this  statute,  whether  it  is  paid  out  of  the 
pension  fund  or  not.  Outside  of  this  the 
pensioner  may  lend  him  money  or  buy  prop- 
erty of  him,  paying  him  for  the  same,  wheth- 
er it  be  with  pension  money  or  any  other 
money,  if  it  be  a  transaction  made  in  good 
faith  and  not  a  device  to  evade  this  statute. 
But  under  any  such  device,  no  matter  what 
form  it  takes,  if  this  be  the  object,  the 
statute  is  violated.*' 

"Any  scheme  or  contrivance  by  which, 
under  the  guise  of  a  loan,  a  mortgage  or  a 
gift,  or  other  dealing,  the  claim  agent  retains 
more  than  the  legal  fee,  is  a  violation  of 
this  section."     U.  S.  v.  Brown,  40  Fed.  457. 

The  penalty  is  imposed  for  the  wrongful 
•withholding  of  the  whole  or  any  part  of  the 
pension  claim  allowed  and  due  to  the  pen- 
sioner, and  not  for  a  wrongful  obtaining  of 
the  same;  and  "the  fact  that  the  offense  of 
withholding  is  limited  to  any  agent  or  attor- 
ney or  other  person  instrumental  in  prosecut- 
ing any  claim  for  pension,  demonstrates  that 
Congress  intended  to  legislate  merely  against 
the  wrongful  withholding  by  certain  individ- 
ual s,  who,  by  reason  of  their  relation  to  the 
pensioner  and  his  claim,  might  lawfully  ob- 
tain possession  of  the  same  from  the  govern- 
ment, and  upon  whom  rested  the  duty  of 
paying  it  over  to  the  pensioner."  Ballew 
V.  U.  S.  160  U.  S.  187,  16  S.  Ct.  263,  40 
U.  S.   (L.  ed.)   388. 

In  order  to  sustain  a  conviction  imder  the 
Act  of  1878  it  must  appear  that  the  defend- 
ant was  authorized  and  empowered  by  the 
pensioner  to  prosecute  his  claim  for  the  pen- 
.-sion  and  that  while  acting  as  such  agent  or 
attorney  has  wrongfully  withheld  from  the 
pensioner  the  whole  or  part  of  this  pension. 
V.  S.  V.  Howard,  7  Biss.  56,  26  Fed.  Cas.  No, 
15,400.  But  an  attorney  who  takes  the  neces- 
sary affidavits  and  fills  out  the  blanks  for  a 
pensfoner  in  order  to  enable  him  to  obtain 
the  pension  is  a  "person  instrumental  in 
prosecuting  a  claim"  within  the  provision  of 
the  Act  of  1878,  even  though  the  claim  was 
established  and  the  papers  all  prepared  by 
Another.    U.  S.  v.  Reynolds,  48  Fed.  721. 

The  question  of  the  guilt  of  the  defendant 
does  not  depend  on  the  amount  of  the  excess. 
The  rule  "de  minimis  non  curat  lex"  has  no 
such  application  in  criminal  cases.     Frisbie 


V.  U.  S.   167  U.  S.   160,  16  S.  Ct.  586,  39 
U.  S.  (L.  ed.)  667. 

Neither  fraud  nor  extortion  ia  a  necessarr 
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element  of  the  offense  of  taking  an  excessive 
fee  for  prosecuting  a  pension  claim.  If  the 
attorney  has  received  or  demanded  more  than 
the  statutory  fee,  the  offense  is  complete. 
U.  S.  v.  Moore,  18  Fed.  686.  To  the  same 
effect  see  U.  S.  v.  Koch,  21  Fed.  873,  wherein 
it  was  said:  "It  is  insisted  that  the  indict- 
ment is  deficient,  in  that  it  fails  to  charge 
that  the  defendant  'wilfully  and  knowingly/ 
or  'unlawfully,'  did  the  act  charged.  The 
offense  denounced  by  this  section  is  charging 
and  receiving  more  than  the  prescribed  fee. 
Such  a  transaction  is  not  inherently  vicious. 
In  the  absence  of  a  statute  prohibiting  it, 
any  man  may  contract  for  his  services;  he 
is  not  bound  to  render  them;  and,  rendering 
them,  he  may  charge  the  person  seeking  those 
services  such  fee  as  they  may  agree  upon. 
It  is  not  a  matter  which  is  malum  in  se— 
inherently  vicious;  it  is  a  matter  which  is 
perfectly  legitimate  and  proper,  in  the  ab- 
sence of  the  prohibition  of  the  statute.  The 
statute  steps  in,  and,  from  motives  of  public 
policy,  says  that  no  fee  shall  be  received 
in  excess  of  a  prescribed  amount;  and  that 
is  like  many  provisions  found  in  municipal 
ordinances,  regulating  the  dealings  of  one 
man  with  another,  not  inherently  vicious,  but 
laying  down  a  rule  of  conduct  which  every 
man  must  conform  to  at  his  peril.  It  is  not 
like  a  charge  of  assault  and  battery,  where 
the  act  may  or  may  not  be  wrong.  Assault 
and  battery  may  be  perfectly  justified  in 
defense  of  one's  property  or  person,  or  from 
other  reasons,  and  therefore  it  may  be  ueiv::- 
sary,  in  such  a  case,  to  allege  that  it  i» 
illegally  or  wrongfully  committed.  But  this 
is  a  matter  where  Congress  has  stepped  in 
and  says  that,  under  all  circumstances  waiv- 
ing all  questions  of  intention  and  all  ques- 
tions of  knowledge  it  is  unlawful  for  one 
instrumental  in  obtaining  a  pension  to  charge 
and  receive  more  than  a  specified  sum. 
Where  the  offense  is  thus  pimply  malum  pro- 
hibitum, where  there  is  no  offense  growing 
out  of  knowledge  or  intent,  I  think  it  is 
sufficient  for  the  indictment  to  charge  simply 
that  the  defendant  did  the  thing  prohibited  to 
be  done;  and  that  objection  fails." 

Recovery  op  Excbbsive  Fee  Paid. 

The  amount  taken  by  an  attorney  for  com- 
pensation for  prosecuting  a  pension  claim 
beyond  what  is  allowed  by  law,  may  be  re- 
covered back  by  the  pensioner  as  money 
received  for  his  use.  Hall  v.  Kimmer,  61 
Mich.  269,  28  N.  W.  06,  1  Am.  St.  Rep.  575. 

The  right  of  the  pensioner  to  recover  any 
sum  paid  to  the  attorney  in  excess  of  his 
statutory  fee  exists,  though  the  excess  was 
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paid  voluntarily,  without  demand  or  undue 
influence.  Ladd  v.  Barton,  64  N.  H.  613,  6 
Atl.  483. 

So  it  was  held  in  Smart  ▼.  White,  73  Me. 
332,  40  Am.  Hep.  356,  that  the  pensioner  was 
entitled  to  recover  back  any  money  retained 
by  the  attorney  in  excess  of  the  statutory 
allowance,  even  though  the  pensioner  knew 
at  the  time  she  agreed  to  pay  the  excessive 
amount  that  it  was  in  violation  of  the  stat- 
ute. The  ruling  was  based  on  the  ground 
that  the  parties  did  not  stand  in  pari  delicto, 
the  penalty  of  the  statute  being  levelled  at 
the  attorney  and  not  at  the  pensioner.  The 
court  said:  **The  punishment  is  to  be  in- 
flicted upon  the  taker  and  not  upon  the  giver. 
She  is  to  b^  protected,  not  punished.  Her 
ignorance  of  the  law,  or  her  folly,  if  not 
ignorant  of  it,  is  excusable,  but  his  is  not. 
He  commits  a  wrong;  she  does  not.  She 
cannot  defraud  herself. '  The  statute  would 
be  nullified  by  a  different  interpretation." 

Civil  War  Damage  Claim, 

The  rule  laid  down  in  the  reported  case 
that  the  Act  of  Congress  of  March  4,  1915 
(c  140,  §  4,  38  Stat.  906),  is  unconstitutional, 
in  that  it  attempts  to  limit  the  amount  of 
an  attorney's  fee  to  twenty  per  cent  of  the 
amount  appropriated  under  the  act  for  the 
payment  of  Civil  War  damage  claims,  is  sup- 
ported by  the  case  of  Moyers  v.  Fahey,  43 
Wash.  L.  Rep.  691,  wherein  it  was  held  that 
the  act  in  question  violated  the  fifth  amend- 
ment of  the  Constitution,  the  court  saying: 
"That  Congress  in  making  the  appropriation 
to  pay  the  defendant  the  compensation  pro- 
vided by  the  Constitution  for  the  judicially 
ascertained  value  of  his  property  taken  by 
the  United  States,  did  not  bestow  a  bounty 
upon  him,  but  paid  a  judgment  debt;  that 
therefore  there  was  no  power  in  Congress 
to  direct  how  he  should  spend  the  money  thus 
paid.  That  section  4  of  the  act  in  question 
deprived  plaintiffs  of  their  property  without 
due  process  of  law." 

But  in  Ralston  v.  Dunaway,  reported  in 
full,  post,  this  volume,  at  page  870,  the  con- 
stitutionality of  the  statute  was  sustained. 
In  that  case  it  appeared  that  the  appellants 
were  employed  by  the  claimant  to  prosecute 
her  claim  against  the  United  States  for  prop- 
erty appropriated  by  the  government  during 
the  Civil  War.  A  written  contract  was  en- 
tered into  whereby  the  claimant  agreed  to  pay 
the  appellant  a  fee  equal  to  one-third  of  the 
amount  which  might  be  allowed  on  the  claim, 
and  pursuant  to  that  contract  the  appellants 
succeeded  in  establishing  the  claim,  and  the 
Act  of  March  4,  1915,  made  an  appropriation 
for  its  payment.  In  an  action  for  the  fee 
stipulated  in  the  contract,  it  was  held  that 
the  appellants  were  bound  by  the  limitation 


of  ihe  fee  prescribed  by  the  appropriation 
act 

Indian  Depredation  Cl^im, 

Section  0  of  the  Act  of  March  3,  1891, 
(c.  538,  26  Stat.  L.  851-854,  2  Fed.  St.  Ann. 
2d  ed.  240)  known  as  the  "Indian  Depreda- 
tion Claims  Act"  provides  as  follows:  "All 
sales,  transfers  or  assignments  of  any  such 
claims,  heretofore  or  hereafter  made,  except 
Buch  as  have  occurred  in  the  due  administra- 
tion of  decedents'  estates^  and  all  contracts- 
heretofore  made  for  fees  and  allowances  to 
claimant's  attorneys,  are  hereby  declared 
void ;  and  all  warrants  issued  by  the  secretary 
of  the  treasury,  in  payment  of  such  judg* 
ments,  shall  be  made  payable  and  delivered 
only  to  the  claimant  or  his  lawful  heirs, 
executors  or  administrators,  or  transferee 
under  administrative  proceedings,  except  so 
much  thereof  as  shall  be  allowed  the  claim* 
ant's  attorneys  by  the  court  for  prosecuting 
said  claim,  which  may  be  paid  direct  to  such 
attorneys;  and  the  allowance  to  the  claim- 
ant's attorneys  shall  be  regulated  and  fixed 
by  the  court  at  the  time  of  rendering  judg- 
ment in  each  case,  and  entered  of  record  as 
part  of  the  findings  thereof;  but  in  no  case 
shall  the  allowance  exceed  fifteen  per  cent  of 
the  judgment  recovered,  except  in  case  of 
claims  of  less  amount  than  five  hundred 
dollars,  or  where  unusual  services  have  been 
rendered  or  expenses  incurred  by  the  claim- 
ant's attorney,  in  which  case  not  to  exceed 
twenty  per  cent  of  such  judgment  shall  be 
allowed  by  the  court." 

In  passing  on  the  validity  of  the  foregoing 
statute  it  was  said  in  Ball  v.  Halsell,  161 
U.  S.  72,  16  S.  Ct.  554,  40  U.  S.  (L.  ed.) 
62:  "By  this  act,  as  already  stated,  Con- 
gress, while  giving  to  the  court  of  claims 
jurisdiction  and  authority  to  inquire  into 
and  finally  adjudicate  certain  claims  arising 
from  Indian  depredations,  including  such  aa 
had  been  examined  and  allowed  by  the  de- 
partment of  the  interior,  not  only  declared 
void  all  sales,  transfers  or  assignments  of 
such  claims,  theretofore  or  thereafter  made— 
except  in  the  administration  of  the  estatea 
of  deceased  persons — and  all  contracts  there- 
tofore made  for  fees  and  allowances  to  claim- 
ant's attorneys,  but  expressly  provided  that 
all  treasury  warrants  in  payment  of  the  judg- 
ments of  the  court  should  be  made  payable 
and  be  delivered  only  to  the  claimant,  or 
to  his  heirs,  executors  or  administrators,  ex- 
cept so  much  thereof  as  the  court,  at  the  time 
of  rendering  the  judgment,  and  as  part  there- 
of, should  allow  to  be  paid  directly  to  the 
claimant's  attorneys,  not  exceeding  in  any 
case  twenty  per  cent  of  the  amount  recovered. 
In  view  of  previous  experience,  this  last  pro- 
vision was  a  wise,  reasonable  and  just  provi- 
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sion  for  the  protection  of  suitors;  and  it 
was  clearly  within  the  constitutional  power 
of  Congress.  As  was  said  by  Chief  JTustice 
Taney,  *It  is  an  established  principle  of  juris- 
prudence in  all  civilized  nations,  that  the 
sovereign  cannot  be  sued  in  its  own  courts, 
or  in  any  other,  without  its  consent  and  per- 
mission; but  it  may,  if  it  thinks  proper, 
waive  this  privilege,  and  permit  itself  to  be 
made  a  defendant  in  a  suit  by  individuals, 
or  by  another  state.  And  as  this  permission 
is  altogether  voluntary  on  the  part  of  the 
sovereignty,  it  follows  that  it  may  prescribe 
the  terms  and  conditions  on  which  it  consents 
to  be  sued,  and  the  manner  in  which  the  suit 
shall  be  conducted,  and  may  withdraw  its 
consent  whenever  it  may  suppose  that  justice 
to  the  public  requires  it.'  Beers  v.  Arkansas, 
20  How.  527,  529,  16  U.  S.  (L.  ed.)  991; 
In  re  Ayers,  123  U.  S.  443,  605,  8  S.  Ct.  164, 
31  U.  S.  (L.  ed.)  216;  Hans  v.  Louisiana, 
134  U.  S.  1,  17,  10  S.  Ct.  504,  33  U.  S.  (L. 
ed.)  842."  See  to  the  same  effect  Mullan  v. 
Clark,  4  Idaho  186,  38  Pac.  247. 
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Attorneys  —  Fee  for  Colleotion  of  Claim 
against  GoTemment  —  Validity  of 
ReKulatioiu 

Provision  of  Act  Cong.  March  4,  1915, 
«.  140,  §  4,  38  Stat.  996,  making  appropria- 
tion for  payment  of  a  claim  against  the  United 
States,  previously  allowed  by  the  court  of 
claims,  limiting  attorneys*  fees  for  services 
in  connection  with  the  claim  to  twenty  per 
cent  of  the  amount  appropriated,  and  makmg 
it  unlawful  to  receive  more,  prevents  action 
for  more,  the  prior  contract  to  pay  the  at- 
torneys, for  prosecuting  the  claim,  a  third  of 
''the  amount  which  may  be  allowed  on  said 
claim,"  and  providing  for  the  government 
paying  the  claim  through  them,  and  giving 
them  a  lien  on  the  payment  for  the  fee,  creat- 
ing no  debt  for  services  till  the  appropriation 
was  made;  the  phrase  in  the  contract  "the 
amount  which  may  be  allowed  on  said  claim," 
referring  to  the  amoimt  realized  from  the 
government,  and  not  the  mere  allowance  by 
the  court  of  claims. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jackson  county: 
Coleman,  Judge. 


Action  by  Jackson  H.  Ralston  et  al.,  plain- 
tiffs, against  William  N.  Dunaway,  defend- 
ant. Judgment  for  defendant.  Plaintiffs  ap- 
peal.   Affibmed. 

[13]  This  appeal  is  prosecuted  from  a  judg- 
ment of  the  circuit  court,  confirming  the  pro- 
bate court's  judgmient  of  disallowance  of  the 
claim  against  the  estate  of  Laura  J.  Dills, 
deceased,  for  a  balance  claimed  to  be  due 
as  attorney's  fees. 

Appellants  were  employed  by  deceased  to 
collect  her  claim  against  the  United  States 
for  property  taken  during  the  Civil  War.  The 
written  contract,  after  stating  that  she  has 
such  a  claim  and  has  appointed  Ralston  & 
Siddons  of  Washington,  D.  C,  her  attorneys, 
recites:  ''to  prosecute  the  same  before  any 
of  the  courts  of  the  United  States,  and,  upon 
appeal,  before  the  Supreme  Court  of  the 
United  States,  or  before  any  of  the  Depart- 
ments of  the  Government,  or  before  the  Con- 
gress of  the  United  States,  or  before  any 
officer,  commission,  convention  or  tribunal  au- 
thorized to  take  cognizance  of  said  claim,  as 
may  be  deemed  best  for  my  interests:  NOW, 
THEREFORE,  THIS  AGREEMENT  WIT- 
NESSETH, that  in  consideration  of  their 
services  in  the  prosecution  of  said  claim,  I 
hereby  agree  to  pay  said  Ralston  &  Siddons 
a  fee  or  compensation  equal  to  33  1-3  per 
centum  of  the  amount  which  may  be  allowed 
on  said  claim.  The  officers  of  the  Qovem- 
ment  are  hereby  directed  to  deliver  to  said 
attorneys  the  check,  draft,  certificate  or  other 
medium  of  payment  that  may  be  issued  in 
settlement  of  said  claim,  and  a  lien  upon  said 
check,  draft,  certificate  or  other  medium  of 
payment  is  hereby  recognized  by  me  in  favor 
of  said  attorneys,  for  said  fee  until  payment 
thereof ;  and  I  hereby  agree  to  pay  from  time 
to  time  all  necessary  costs  arising  in  the 
prosecution  of  said  claim  for  taking  testi- 
mony, and  to  execute  such  powers  of  attorney 
as  may  be  necessary  or  convenient  for  the 
successful  prosecution  and  collection  of  said 
claim." 

Appellants  prosecuted  the  claim  before  the 
Court  of  Claims  of  the  United  States,  which 
on  the  17th  day  of  [14]  January,  1910,  allowed 
the  claim,  in  the  sum  of  $2,945.  Congress 
made  an  appropriation  for  the  payment  of 
this  and  other  allowed  claims  bv  Act  of 
March  4,  1915  (No.  289,  Statutes  Tliird  Ses- 
sion, 63  Congress,  part  1,  p.  962),  section  4 
of  which  provides:  "That  no  part  of  the 
amount  of  any  item  appropriated  in  this  bill 
in  excess  of  20  per  centum  thereof  shall  be 
paid  or  delivered  to  or  received  bjr  any  agent 
or  agents,  attorney  or  attorneys  on  account  of 
services  rendered  or  advances  made  in  connec- 
tion with  said  claim.  It  shall  be  unlawful 
for  any  agent  or  agents,  attorney  or  attorneys 
to  exact,  collect,  withhold  or  receive  any  sum 
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^rhich  in  the  aggregate  exceeds  20  per  centum 
•of  the  amount  of  any  item  appropriated  in 
this  bill  on  account  of  services  rendered  or 
4ulvances  made  in  connection  with  said  claim, 
-any  contract  to  the  contrary  notwithstanding. 
Any  person  violating  the  provisions  of  this 
act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in 
any  sum  not  exceeding  $1,000.'' 

The  oflScers  in  the  Treasury  Department, 
in  the  payment  of  said  claim,  delivered  to 
said  attorneys  a  warrant  for  their  fee  pay- 
able out  of  said  appropriation  for  only  the 
sum  of  $589,  being  20  per  cent  of  the  amount 
of  the  6laim  collected  in  accordance  with  the 
act.  They  thereupon  duly  presented  this 
claim  for  $392.68  to  the  administrator  of  the 
estate  of  said  claimant,  which  was  disallowed 
by  the  probate  court  and  on  appeal  by  the 
«irciiit  court,  because  of  the  provisions  of  the 
Act  of  Congress  making  the  appropriation  in 
payment  of  the  claim  limiting  the  attorneys' 
fee  to  20  per  cent  of  the  amount  collected. 

JoTm  W.  Blackwood  and  John  W,  Vewmwn 
for  appellants. 

Chisiave  Jones  for  appellee. 

[15]  E[IBBY,  J.  (4xfter  stating  the  foots), -^ 
It  is  contended  by  appellant  that  said  section  4 
of  the  act  appropriating  money  in  payment  of 
the  claim  of  Laura  J.  Dills  is  unconstitution- 
al and  in  conflict  with  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States  in 
th&t  it  deprives  appellants  of  their  property 
without  due  process  of  law.  It  is  not  denied 
that  the  parties  had  the  right  to  make  the 
contract  entered  into  nor  that  the  claim  was 
•collected  from  the  Government  out  of  the  ap- 
propriation of  money  [16]  made  by  Congress 
for  payment  thereof.  Contracts  for  the  pay- 
ment of  fees  to  attorneys  contingent  upon  the 
•collection  of  claims  against  the  United  States 
have  been  upheld.  Taylor  v.  Bemiss,  110  U. 
8.  42,  3  S.  Ct.  441,  28  U.  S.  (L.  ed.)  64; 
Nutt  v.  Knut,  200  U.  S.  12,  26  S.  Ct.  216,  60 
U.  S.  (L.  ed.)  348. 

It  will  not  be  contended,  that  if  this  con* 
tract  had  been  made  for  the  collection  of  a 
<ilaim  against  the  Government  for  which  an 
appropriation  had  already  been  made  limiting 
the  attorney's  fee  to  the  payment  of  not  more 
than  20  per  cent  of  the  amount  recovered  and 
making  it  unlawful  to  charge  more  than  said 
amount,  that  an  action  could  have  been  main- 
tained for  the  collection  of  more  than  said  per 
cent  as  provided  by  the  terms  of  the  Act 
-of  Congress  making  the  appropriation  for  the 
payment  of  the  claim.  Appellants  contend 
however  that  their  right  to  the  compensation 
provided  in  the  contract  for  service  performed 
was  complete  upon  the  allowance  of  the  claim 
by  the  Court  of  Claims  and  vested  In  them  a 
right  to  the  recovery  from  their  client  of  an 


amount  equal  to  one-third  of  the  amount  al- 
lowed on  the  claim.  The  phrase  "The  amount 
which  may  be  allowed  on  said  claim"  in  con- 
nection with  the  per  cent  agreed  to  be  paid 
as  compensation  refers  necessarily  to  the 
anK>unt  collected  and  realized  from  the  Gov- 
ernment in  payment  of  the  claim  and  not  the 
mere  order  of  the  Court  of  Claims  ascertain- 
ing the  amount  due  the  claimant  an'd  liquidat- 
ing it  by  allowance.  Tlie  Government  was  no 
more  indebted  to  the  claimant  for  the  prop- 
erty taken  or  destroyed  during  the  war,  after 
the  amount  of  it  was  determined  and  the  al- 
lowance made  by  the  Court  of  Claims  and  no 
more  obligated  to  its  payment  than  it  was 
before.  This  was  but  a  recognition  of  the 
justness  of  the  claim  that  existed  not  because 
it  was  allowed  by  said  court,  but  because  the 
claimants  property  had  been  taken  by  the 
Government  under  such  circumstances  as  re- 
quired it  should  make  compensation  therefor. 
Neither  was  such  allowance  or  judgment 
of  the  Court  of  Claims  a  satisfaction  or  pay- 
ment of  the  claim,  but  only  a  determination 
by  the  tribunal  authorized  by  the  Government 
[17]  to  make  it  of  the  amount  the  Govern- 
ment recognized  would  compensate  the  claim- 
ant for  the  loss.  Its  payment  could  no  more 
be  compelled  after  than  before  such  allow- 
ance. The  parties  to  the  contract  knew  and 
recognized  this  in  making  it  and  authorized 
the  attorneys  to  prosecute  tHe  claim  before 
any  and  all  tribunals,  courts  and  departments 
of  the  Grovemment,  before  the  Congress  of 
the  United  States,  or  before  any  oflBcer,  com- 
mission, convention  or  tribunal,  authorized 
to  take  cognizance  of  the  claim  and  author- 
ized the  officers  of  the  Government  to  deliver 
to  the  attorneys  the  check,  draft,  certificate 
or  other  medium  of  payment  that  was  issued 
in  settlement  of  the  claim,  giving  a  lien 
thereon  in  favor  of  the  attorneys  for  said  fee 
until  its  payment.  In  other  wordsy  it  is 
manifest  from  the  contract  that  the  parties 
realized  that  the  claim  could  only  be  paid  by 
an  appropriation  voluntary  made  by  the  Gov- 
ernment and  necessarily  contracted  with  ref- 
erence to  such  appropriation  and  the  terms 
thereof.  This  appropriation  was  in  effect  con- 
ditioned upon  the  limitation  of  20  per  cent 
only  of  it  to  the  payment  of  any  attorney's 
fees  contracted  for  by  the  claimant  and  bind- 
ing upon  the  parties  to  such  contract  and 
certainly  upon  the  attorneys  who  accepted 
the  20  per  cent  prescribed  by  the  appropria- 
tion act  and  were  paid  same  by  the  officers 
of  the  Government  in  the  payment  of  the 
claim  out  of  the  appropriation  made  therefor. 
The  attorneys  nor  the  claimant  had  any- 
thing from  which  payment  of  the  claim  could 
be  realized  regardless  of  the  justice  thereof, 
nor  under  the  terms  of  the  contract  was  any 
debt  created  for  the  attorney's  services,  re- 
gardless of  their  value,  until  the  approprla- 
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tion  of  the  money  was  made  by  the  Act  of 
Congress.  If  such  appropriation  had  never 
been  made,  nothing  could  have  been  realized 
by  the  client  nor  any  debt  created  by  the  con- 
tract for  the  payment  of  any  attorney's  fee. 

In  Ball  V.  Halsell,  161  U.  8.  72,  16  S.  Ct. 
«54,  40  U.  S.  (L.  ed.)  622,  a  case  where  the 
attorney  was  to  be  paid  out  of  the  amount 
of  the  claim  recovered  from  the  Government, 
the  court  said:  "Although  he  prosecuted  the 
claim  before  the  Department  of  the  [18]  In- 
terior, and  that  department  recommended 
payment  of  a  certain  sum  upon  the  claim, 
yet  before  the  sum  had  been  paid  or  Congress 
had  made  any  appropriation  for  its  payment 
aind  therefore,  before  he  had  either  recovered 
or  received  any  money  from  the  United 
States,  or  was  entitled  to  any  compensation 
by  the  terms  of  the  contract, .  now  sued  (m, 
Congress  passed  the  Act  of  March  3,  1891," 
and  held  the  attorney  bound  by  the  limita- 
tion of  the  fee  prescribed  by  the  Appropriar 
tion  Act. 

We  are  aware  that  in  Moyer  v.  Fahey,  48 
Wash.  L.  Rep.  691,  the  court  decided  a  like 
question  differently  to  the  conclusion  reached 
herein,  but  we  do  not  regard  the  opinion  as 
supported  by  sound  reason  or  authority  and 
do  not  follow  it. 

The  judgment  is  affirmed. 


NOTE. 

The  reported  case  sustains  the  validity  of 
a  provision  in  a  federal  act  making  an  ap- 
propriation for  the  payment  of  Civil  War 
damage  claims  (Act  Mar.  4,  1915,  c.  140, 
§  4,  38  Stat.  L.  996)  that  not  more  than 
twenty  per  cent  of  the  amount  appropriated 
in  payment  of  any  claim  should  be  paid  as  a 
fee  to  an  attorney  or  agent  for  the  collection 
of  the  claim.  A  contrarv  conclusion  was 
reached  in  Moyers  v.  Memphis,  reported  ante, 
this  volume,  at  page  854,  and  the  note  to  that 
case  discusses  the  validitv  and  construction 
of  statutes  limiting  the  amount  of  attorneys' 
fees  for  the  collection  of  claims  against  the 
federal  government. 


HUGHES 

V. 

OITTUL'W  ET  Alto 

Alabama  Supreme  Court — ^November  16,  1916. 
197  Ala,  462;  ^3  So.  16. 


MAndBTKum  —  Joinder  of  ReUitors, 

In     mandamus     proceedings     by     parents 
against  a  teacher  and  members  of  a  board  of 


education  to  compel  respondents  to  admit 
plaintiffs'  children  to  a  claimed  public  school 
without  payment  of  a  fee  of  $1  a  month  for 
each  pupil,  the  state  having  an  interest  in 
the  education  of  its  children,  and  each  of  the 
parents  having  a  like  special  and  peculiar 
interest  in  havmg  the  regulation  exacting  the 
fee  set  aside  and  annulled,  there  is  no  tenable 
objection  to  the  joinder  of  the  parents  as 
petitioners. 

[See  note  at  end  of  this  case.] 

Schools    —    Compelling    Adniission    of 
Pnpil  'witlioat  Fee. 

In  mandamus  by  parents  against  a  school 
teacher  and  a  board  of  education  to  compel 
the  reception  of  the  parents'  children  by  a 
claimed  public  school  without  fee,  it  is  im- 
material whether  the  teacher,  in  demanding 
the  fee  and  excluding  the  children  for  non- 
payment, is  acting  by  authority  of  the  board 
of  education  of  the  county,  or  the  local  board 
of  the  town,  since  the  teacher's  duty  to  con- 
duct the  school  according  to  law  and  the 
statutes  can  be  enforced  by  mandamus  wheth- 
er one  board  or  the  other  had  the  right  to 
control  the  school. 

Appeal  from  Circuit  Court»  Houston  county: 
PsABCE,  Judge. 

Petition  for  mandamus.  J.  W.  Outlaw  et 
al.,  relators,  and  N.  B.  Hughes  et  al.,  defend- 
ants. Judgment  for  relators.  Defendant 
named  appeals.    Atfibmed. 

[462]  Petition  sets  up  that  the  relators 
are  patrons  of  the  school  at  Cottonwood, 
which  they  allege  to  be  a  public  school,  and 
that  each  of  them  have  children  of  school 
age  who  are  denied  admittance  to  and  attend- 
ance upon  the  school  without  the  payment  of 
the  fee  of  75  cents  per  month  per  pupil,'  and 
that  25  cents  per  month  would  be  entirely 
sufficient  as  an  incidental  fee  for  heating  and 
lighting.  Petitioners  allege  that  the  purpose 
for  which  the  fee  is  charged  is  to  supplement 
the  salaries  of  the  teachers  engaged  in  teach- 
ing said  school,  and  not  for  incidental  ex- 
penses. The  petition  contains  the  all^ation 
that  more  than  90  pupils  attend  said 
school. 

W.  L.  Lee  and  W.  R,  Chapman  for  appel- 
lant. 

Fanner  d  Farmer  and  T,  M.  Espy  for  ap- 
pellees. 

[4S3]  Satre,  J. — ^Proceeding  for  mandamus 
to  compel  appellant,  a  public  school  teacher, 
to  receive  the  children  of  appellees  as  pupils 
without  a  charge  for  tuition  levied  by  the 
trustees  of  the  school. 

The  substantive  right  of  appellees  has  been 
several  times  declared  by  this  court  in  ac- 
cordance with  the  determination  of  the  cur* 
ouit  court  in  this  case.  Bryant  v.  Whisenant, 
167  Ala.  325,  52  So.  525;  Boberson  v.  Oliver, 
189     Ala.    82,    66    So.    645;     Williams   t. 
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197  Ala, 

Smith,  192  Ala.  428,  68  So.  323;   Ryaa  v. 
Sawyer,  196  Ala.  69,  70  So.  652. 

(1)  All  the  petitioners  on  the  amended 
petition  were  asserting  the  same  right;  i.  e., 
they  were  seeking,  in  effect,  to  have  annulled 
the  r^ulation  in  virtue  of  which  respondent 
•denied  their  children  admission  to  the  school 
except  upon  condition  that  they  pay  a  fee  to 
supplement  the  teacher's  salary.  The  state 
has  an  interest  in  the  education  of  its  chil- 
dren, and  each  and  every  one  of  the  petition- 
ers on  the  amended  petition  had  a  like  special 
and  peculiar  interest  in  having  the  r^ula- 
tion  set  aside  and  annulled.  In  these  cir- 
cumstances there  was  no  tenable  objection  to 
the  joinder  of  petitioners  in  the  amended  peti- 
tion.— ^26  Cyc.  401,  402,  and  cases  cited. 
Their  facts  considered,  the  adjudications 
<cited  by  appellant  on  this  point  are  easily 
distinguishable  from  the  case  in  hand. 

(2)  It  is  of  no  consequence,  so  far  as  this 
^*ase  is  concerned,  whether  Teacher  Hughes, 
in  demanding  the  fee  in  dispute  and  in  ex- 
cluding the  children  of  petitioners  for  non- 
payment was  acting  by  authority  of  th^  board 
of  education  of  Houston  county  or  the  local 
board  of  Cottonwood.  He  was  conducting 
one  of  the  public  schools  of  the  state.  His 
right  to  do  so  was  recognized  by  appellees 
when  they  filed  the  petition.  The  charge  and 
regulation  complained  of  was  void  in  any 
case.  His  right  to  conduct  the  school,  ad- 
mitted all  around,  it  was  his  duty  to  con- 
duct it  according  to  the  law  and  the  statutes 
under  which  he  pretended  to  act,  and  the 
performance  of  that  duty  might  be  enforced 
without  the  embarrassment  of  any  question 
as  to  whether  the  one  board  or  the  other  had 
the  right  to  control  the  school. 

Judgment  awarding  mandamus  affirmed. 
Affirmed. 

Anderson,  C.J.,  and  McClellan  and  Gard- 
ner, JJ.,  concur. 


WIeo  May 


NOTE. 

Join  as  Relators  la  Manda- 
mns  Prooeedln^;. 


The  earlier  cases  passing  on  the  question 
who  may  join  as  relators  in  a  mandamus  pro- 
ceeding are  collated  in  the  note  to  Alley  v. 
Musick,  Ann.  Cas.  1912B  419.  This  note 
presents  the  recent  cases  on  the  subject. 

It  has  been  held  that  persons  who  have  a 
common  and  joint  interest  in  the  subject- 
matter  in  controversy  may  be  joined  as  re- 
lators in  a  mandamus  proceeding.  See  the 
reported  case,  and  People  v.  Webb,  256  111. 
364,  100  N.  E.  224.  Thus  in  the  reported 
case,  a  proceeding  for  mandamus  to  compel  a 
public  school  teacher  to  receive  the  children 
of  the  petitioners  as  pupils  without  the  pay- 
ment of  a  charge  for  tuition  levied  by  the 
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school  trustees,  the  court  holds  that  as  each 
and  every  one  of  the  petitioners  has  a  like 
special  and  peculiar  interest  in  having  the 
regulation  charging  the  fee  set  aside,  all  the 
petitioners  are  asserting  the  same  right,  and 
that  under  these  circumstances  there  is  no 
tenable  objection  to  the  joinder  of  the  peti- 
tioners. 

In  People  v.  Webb,  256  111.  364,  100  N.  E. 
224,  a  petition  for  mandamus  on  the  relation 
of  a  taxpayer  against  the  members  of  the 
board  of  review  to  compel  it  to  list  for  taxa- 
tion certain  omitted  personal  property  be- 
longing to  several  persons,  the  court  said: 
"Appellees  suggest  that  this  suit  should  be 
split  up  into  as  many  different  petitions  as 
there  are  persons  named  in  table  A.  It  is 
argued  that  the  duty  to  assess  omitted  prop- 
erty belonging  to  one  person  constitutes  one 
cause  of  action  and  the  duty  to  assess  the 
omitted  property  of  another  is  a  different 
and  separate  cause  of  action,  and  that  one 
petition  and  one  writ  of  mandamus  cannot  be 
employed  for  more  than  one  taxpayer.  This 
position  cannot  be  sustained.  Its  only  effect 
would  be  to  require  a  multiplicity  of  suits 
where  one  will  answer  as  well  as  any  number. 
While  it  is  true  that  from  the  standpoint  of 
the  property  owner  his  obligation  to  prop- 
erly list  his  property  and  to  pay  his  just 
share  of  the  taxes  is  personal  and  several,  so 
far  as  appellees  are  concerned  they  owe  one 
duty,  created  by  law,  to  assess  all  persons 
whose  property  for  any  reason  has  escaped 
assessment  by  the  assessor,  and  it  is  this  duty 
that  is  sought  to  be  coerced  by  the  mandamus, 
and  it  is  a  continuing  duty  as  long  as  there 
are  any  persons  liable  to  assessment  by  them 
under  the  law.  It  is  immaterial  whether  the 
discharge  of  this  duty  requires  appellees  to 
assess  one  or  one  hundred  persons, — it  is 
still  but  one  general  legal  duty  resting  upon 
them.  Suppose  a  tax  collector  refuses  to 
proceed  to  collect  public  revenue  of  the  county 
without  any  justification  therefor;  would  it 
be  contended  that  it  would  be  necessary  to 
file  one  petition  for  mandamus  to  compel  him  * 
to  proceed  to  collect  taxes  of  A,  another  peti- 
tion to  compel  him  to  collect  taxes  of  B,  and 
so  on,  with  as  many  different  petitions  as  there 
were  taxpayers  in  his  county  or  district? 
Such  a  rule  would,  it  seems  to  me,  be  a  re- 
proach to  the  judicial  procedure  of  the  state. 
There  is  no  merit  in  this  contention  of  ap- 
pellees." 

Persons  having  separate  and  distinct  in- 
terest in  the  subject-matter  in  controversy 
cannot  join  as  relators  in  a  mandamus  pro- 
ceeding. See  State  v.  German  Mut.  L.  Ins. 
Co.  169  Mo.  App.  354,  162  S.  W.  618;  Stretch 
V.  State  Board,  88  N.  J.  L.  92,  95  Atl.  623. 

In  the  case  last  cited  the  court  doubted  the 
propriety  of  embracing  in  one  writ  four  re- 
lators, who  were  applicants  for  a  writ  of 
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mandamuB  agaiuBt  the  state  board  of  medical 
examiners  to  compel  it  to  grant  them  licenses 
u>  practice  as  osteopaths  under  the  statute 
(P.  L.  1916,  p.  564).  The  court  said  that 
their  rights  were  separate  and  distinct,  and 
depended  on  different  states  of  facts  similar 
only  in  their  nature. 

In  State  v.  German  Mut.  L.  Ins.  Co.  169 
Mo.  App.  354,  152  S.  W.  618,  a  proceeding 
in  mandamus  by  the  policyholders  of  the 
defendant  mutual  life  insurance  company  to 
compel  an  inspection  of  the  books  and  rec- 
ords of  the  corporation,  the  evidence  showed 
that  while  some  of  the  relators  asserted 
their  right  to  an  inspection  and  copies  of 
the  records  for  a  good  purpose,  others  of 
tlieir  corelators  sought  the  copies  for  pur- 
poses which  were  improper,  and  which  were 
detrimental  to  the  best  interests  of  the  de- 
fendant insurance  company.  In  holding  that 
if  the  right  to  a  mandamus  as  to  tlie  relators 
seeking  an  inspection  without  improper  mo- 
tives was  denied,  it  must  be  on  the  ground 
that  they  had  joined  with  their  corelators 
who  sought  it  for  improper  purposes  in  that 
proceeding,  the  court  said:  ''It  is  certain 
that  each  separate  relator  has  an  individual 
right,  by  virtue  of  his  membership  in  the  com- 
pany, through  being  a  policyholder,  and  it 
may  be  that  it  is  incompetent  for  them  to  join 
in  this  proceeding.  The  precise  question  is 
made  in  the  case  but  it  is  a  close  one  and  we 
are  not  compelled  to  decide  it  as  the  judgment 
may  be  otherwise  sustained.  Whether  it  is 
competent  or  not  for  these  relators,  possessing 
separate  individual  rights,  to  join  in  this  pro- 
ceeding, it  appears  that  they  have  voluntarily 
done  so  and  their  rights  should  be  vindicated 
or  denied  accordingly.  At  any  rate,  the 
parties  have  elected  to  proceed  as  though  they 
have  a  common  and  joint  interest  in  the  sub- 
ject-matter and  controversy,  in  which  event 
alone  such  joinder  is  proper.  .  .  .  Those 
whose  purposes  and  motives  are  proper  ones, 
having  joined  their  demand  with  others  whom 
the  court  found  to  entertain  an  evil  or  im- 
proper purpose  in  seeking  the  inspection, 
should  be  deemed  to  have  forfeited  their 
rights  in  the  premises  and  voluntarily  sub- 
mitted their  cause  to  be  contaminated  with 
the  evil  intent  of  others.  In  this  view,  the 
peremptory  writ  was  very  properly  denied  to 
all  of  the  relators,  upon  it  appearing  to  the 
court  that  some  of  them  sought  it  for  ulterior 
purposes  which  might  prove  detrimental  to 
the  interests  of  the  respondent  insurance  com- 
pany and  would  inure  wholly  to  their  private 
gain." 
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Michigan  Supreme  Court — ^December  21, 1916. 


193  Mich.  663;  160  N,  TF.  664. 


Party  Walls  —  Creation  of  Bight  hf 
Implication  —  Conveyanoe  of  Part  of 
Premises. 

An  option  on  the  Eagle  Block,  it  and  an 
adjoining  block  being  separated  by  a  twelve- 
inch  wail  into  which  the  joists  of  both  en- 
tered and  which  had  been  used  by  both  as  a 
party  wall,  is  for  the  building  and  land  on 
which  it  stands  together  with  party  wall 
rights. 

I.6ee  note  at  end  of  this  case.] 

Vendor  and  Purohaser  —  Aooeptanee  of 
Option  —  ExoessiTe  Demandai 

It  is  not  a  valid  acceptance  of  an  option 
on  the  "Eagle  Block"  to  demand  a  deed  with 
a  description  including  all  the  party  wall  and 
part  of  the  adjoining  block. 

Same. 

One  given  an  option  on  the  Eagle  Block, 
which  with  the  adjoining  building  has  party 
wall  rights  in  the  separating  wall,  unevi- 
denced,  however,  by  any  recorded  agreement, 
cannot  by  his  acceptance  demand  a  deed  pro- 
viding that  it  is  subject  to  existing  recorded 
party  wall  agreements;  thus  excluding  all 
party  wall  rights  for  which  there  is  no  agree- 
ment of  record. 

Party  "Walls  —  Creation  of  Richt  by 
Implication  ^»  ConTeyanco  of  Part  of 
Premises. 

Sale  by  the  owner  of  two  buildings,  havin.u 
party  wall  rights  in  the  dividing  wall,  of  one 
of  them,  passes  the  title  subject  to  the  rigut 
of  the  one  retained  to  the  use  of  the  wall  as 
a  party  wall. 

[See  note  at-  end  of  this  case.] 

Vendor  and  Pnrcliaser  — •  Rights  of 
Purchaser  —  Ontstanding  Leases  •* 
Aetnal  Notice. 

Defendant,  who  gave  plaintiff  an  option  on 
a  building,  having  delivered  to  him  for  ex- 
amination the  existing  leases  thereon,  and  he 
having  retained  them  for  some  time  and  ex- 
pressed himself  satisfied  therewith,  the  deed 
tendered  by  the  defendant  is  not  objectionable 
because  of  the  provision  making  it  subject  to 
existing  tenancies,  though  the  leases  are  not 
recorded. 

Party  Walls  —  Creation  of  Rights  hy 
Prescription. 

A  division  wall  between  two  buildings,  hav- 
ing for  the  period  of  limitations  been  used 
for  support  of  both  buildings,  becomes  in 
effect  a  party  wall,  whether  or  not  originally 
constructed  as  such,  and  without  any  express 
agreement  by  the  owners  of  the  buildinga 
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Vendor  and  Pnrohaser  —  Perf ora&anoe 
by  Vendor  —  Deed  Reeitinc  Implied 
Blelftts. 

One  given  an  option  on  a  building  cannot 
object  to  the  deed  tendered  because  of  a  re- 
cital of  party  wall  rights  of  the  parties  that 
would  have  been  implied  without  such  pro- 
vision. 

Deeds  —  Deacription  —  Party  Wall. 

Deed  tendered  to  one  having  an  option  on 
a  block  separated  from  another  by  a  party 
wall  properly  fixes  the  center  line  of  the  wall 
as  the  boundarv. 

Vendor  and  Pnrcliaser  —  Perfom&anee 
by  Vendor  —  Erroneove  Description 
in  Contract. 

One  given  an  option  on  the  Eagle  Block, 
a  building  separated  by  party  walls  from 
buildings  on  each  side,  is  not  entitled  to  have 
in  his  deed  an  erroneous  alternative  descrip- 
tion contained  in  the  deed  to  the  seller. 

Error  to  Circuit  Court,  Saginaw  county: 
Gaoe,  Judge. 

Action  by  G.  Leo  Weadock,  plaintiff, 
against  Elizabeth  Champe,  defendant.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
The   facts  are  stated  in  the  opinion.     Re- 

VEBSED. 

H.  E.  Spaldmg  for  plaintiff  in  error. 

MUea  J.  Purcell,  Humphrey^  Orant  d  Hum- 
phrey, and  George  W.  Weadock  for  defendant 
in  error. 

[554]  Sto:^  C.  J.— This  is  an  action  in 
assumpsit  to  recover  damages  for  the  breach 
of  a  contract  alleged  to  have  been  made  by 
the  defendant  to  sell  and  convey  certain 
premises  to  the  plaintiff.  The  case  was  tried 
by  the  court  without  a  jury,  and  resulted  in 
a  judgment  for  the  plaintiff  of  $6,000. 

At  the  time  of  the  alleged  contract,  the  de- 
fendant owned  certain  premises  in  lots  7  and 
8  of  block  34  of  Hoyt's  subdivision  in  the 
city  of  Saginaw,  situate  on  the  south  side  of 
Genesee  avenue  between  Washington  avenue 
and  Franklin  street.  On  it  were  situate  two 
brick  blocks,  the  westerly  one  Nos.  214  and 
216  Genesee  avenue,  known  as  the  "Eagle 
Block,"  the  other  known  as  the  "Tea  Store" 
property,  and  numbered  [5551  218,  adjoining 
the  Eagle  Block  on  the  east.  Both  these 
blocks  had  been  built  before  1870,  and,  with 
the  exception  of  certain  alterations  in  their 
fronts,  had  remained  unchanged.  Between 
the  two  blocks  was  a  single  brick  wall  12 
inches  thick,  which  wall  supported  the  joists 
of  both  buildings,  and  served  as  a  party  wall 
for  the  benefit  of  both.  The  easterly  side  line 
of  this  wall  was  some  47.7  feet  west  of  the 
easterly  side  line  of  lots  7  and  8,  and  west  of 
Franklin  street  upon  which  both  lots  (lot  8 


lying  south  of  lot  7,  and  forming  the  rear 
part  of  the  premises  in  question)  abutted. 

On  February  2,  1907,  the  defendant,  at 
plaintiff's  request,  executed  the  following 
option,  draw  by  the  plaintiff,  but  running  to 
his  brother: 

This  contract,  made  this  2d  day  of  Febru- 
ary, A.D.  1907,  by  and  between  Elizabeth 
Champe  of  Saginaw,  Michigan,  party  of  the 
first  part,  and  John  V.  Weadock  of  the  same 
place,  party  of  the  second  part,  witnesseth : 

The  said  party  of  the  first  part,  in  con- 
sideration of  the  sum  of  one  dollar  and  other 
valuable  consideration  to  her  in  hand  paid 
by  the  said  party  of  the  second  part,  doea 
hereby  agree  that  she  shall  and  will  at  any 
time  on  or  before  April  1,  1907,  from  the  date 
hereof,  at  the  written  request  of  the  said 
party  of  the  second  part,  execute  and  deliver 
to  him,  or  to  any  person  or  persons  as  he,  the 
said  party  of  the  second  part  shall  direct  in 
writing,  a  good  and  sufficient  warranty  deed 
of  the  following  described  land,  situated  in 
the  city  of  Saginaw,  county  of  Saginaw,  State 
of  Michigan,  to  wit: 

The  property  known  as  the  Eagle  Block 
situate  on  the  south  side  of  the  Genesee 
avenue  between  Ftanklin  street  and  South 
Washington  avenue  in  the  city  of  Saginaw, 
Michigan,  for  the  sum  of  twenty-four  thou- 
sand ($24,000)  dollars,  payable  as  follow^: 
Cash  on  delivery  of  warranty  deed,  abstract 
and  tax  history.  ' 

And  the  said  party  of  the  first  part  does 
hereby  further  agree  that  she  shall  and  will 
not  before  April  1,  1907,  from  the  date  hereof, 
sell,  convey,  mortgage  or  otherwise  encumber 
the  said  land,  or  any  part  [656]  thereof,  or 
do,  or  permit  to  be  done,  any  act  or  deed  to 
diminish  or  encumber  the  title  to  said  land. 

It  is  agreed  by  and  beween  the  parties 
hereto,  that  if  the  said  party  of  the  second 
part  at  the  expiration  of  the  aforesaid  limited 
time  shall  have  declined  of  omitted  to  make 
application  for  the  purchase  of  said  land  at 
the  price  aforesaid  then  this  instrument  shall 
be  void,  and  the  above  sum  of  one  dollar  so 
paid  as  aforesaid  shall  be  forfeited  by  the 
said  party  of  the  second  part,  and  the  said 
party  of  the  first  part  shall  have  the  right  to 
retain  the  same  as  and  for  liquidated  dam- 
ages, and  the  said  party  of  the  second  part 
shall  relinquish  to  said  party  of  the  first  part 
all  claim  to  the  said  land,  either  in  law  or 
equity,  and  also  all  claim  to  the  said  sum  of 
one  'dollar,  so  paid  as  aforesaid,  and  no  claim 
of  the  said  party  of  the  second  part  under 
this  contract  shall  then  be  effectual. 

In  witness  whereof,  the  said  party  has 
hereunto  set  her  hand  and  seal  the  day  and 
year  first  above  written. 

Elizabeth  Champs.     [Seal.] 
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In  presence  of: 
G.  Leo  Weadock. 
Geo.  W.  Weadock. 
State  of  Michioan,       ) 

County  of  Saoinaw,  f 

On  this  2d  day  of  February,  a.d.  1907. 
-before  me,  the  subscriber,  a  notary  public  in 
and  for  said  county,  personally  appeared 
Elizabeth  Champe  to  me  known  to  be  the  same 
person  described  in  and  who  executed  the 
foregoing  instrument,  as  vendor,  and  acknowl- 
edged the  same  to  be  her  free  act  and  deed. 

G.  Lbo  Weadock, 

Notary  Public  in  and  for  Saginaw  County, 
Mich. 

My  Commission  expires  3/5/1910. 

Shortly  after  the  execution  of  the  option, 
the  defendant,  who  lived  at  the  Hotel  Vincent 
in  Saginaw,  went  to  Washington,  D.  C,  on  a 
visit,  returning  April  3,  1907.  During  her 
absence,  and  on  March  27,  the  plaintiff  sent 
to  her  at  her  Saginaw  address  the  following 
letter : 

(557]    Saginaw,   Mioh.,    Maboh    27,    1907. 
Miss  Elizabeth  Chakfe, 

Vo  Hotel  Vincent, 
Saginaw,  Michigan. 

Dea^  Madam:  In  re  Eagle  Block.  In  pur- 
«uance  to  your  option  to  Mr.  John  V.  Wea- 
dock dated  February  2,  1907,  now  held  by 
me,  I  hereby  request  you  to  execute  and  de- 
liver to  the  People's  Savings  Bank  of  the  city 
<of  Saginaw,  Michigan,  a  good  and  sufficient 
warranty  deed  to  G,  Leo  Weadock  of  the  fol- 
lowing described  land,  viz. :  East  twenty-one 
:and  a  half  (21^)  feet  of  the  west  fifty-one 
and  a  half  (51^)  feet  of  lot  seven  (7),  and 
the  east  twenty-one  and  a  half  (21^)  feet  of 
the  west  fifty-one  and  one-half  (51^)  feet  of 
north  half  of  lot  eight  (8),  also  west  twenty- 
one  and  a  half  (21^)  feet  of  east  sixty -eight 
and  a  half  (68^)  feet  of  lot  seven  (7h  ^nd 
the  west  twenty-one  and  a  half  (21^)  feet  of 
•east  sixty -eight  and  a  half  (68^)  feet  of 
3iorth  half  of  lot  eight  (8)  in  block  thirty-four 
(34)  of  Hoyt's  plat  of  the  city  of  East  Sag- 
inaw, now  a  part  of  the  city  of  Saginaw, 
Michigan,  according  to  the  recorded  plat 
thereof.  It  being  the  intention  of  said  first 
-party  to  hereby  convey  all  of  the  property 
known  as  the  "Eagle  Block"  situate  on  the 
«outh  side  of  Genesee  avenue  between  Wash- 
ington avenue  and  Franklin  street  and  being 
Icnown  as  Nos.  214  and  216  Genesee  avenue 
in  the  city  of  Saginaw,  Michigan,  subject  to 
all  existing  party  wall  agreements  as  of 
record  in  the  office  of  the  register  of  deeds  of 
Saginaw  county,  Michigan,  on  the  2d  day  of 
February,  1907.  So  that  I  may  pay  the  pur- 
chase price,  viz.  $24,000,  to  you  at  said  bank 
on  or  before  April  1,  1907.  To  save  you  trou- 
ble in  the  premises,  I  herewith  hand  you  a 


deed  in  pursuance  to  your  option  which  yon 
may  submit  to  your  attorney  and  if  you  lind 
it  satisfactory,  execute  and  deliver  on  or  be- 
fore April  1,  1907. 

Very  truly  yours, 

G.  Lbo  Weadock. 

• 

On  the  same  day,  he  sent  to  her  Washington 
address  the  following  letter,  inclosing  therein 
a  copy  of  the  Saginaw  letter: 

[558]  Saginaw,  Mich.  Masch  27,  1907. 
Miss  Elizabeth  Chamfb, 

c/o  RiG<3S  House, 
Washington,  D.  C. 

Dear  Madaan:  I  herewith  inclose  you  copy 
of  a  letter  sent  forward  to  your  Saginaw  ad- 
dress by  registered  mail  to-day.  I  am  also  in- 
closing you  a  deed,  a  duplicate  of  that  sent  to 
Saginaw. 

We  have  carefully  compared  the  description 
in  this  deed  with  that  in  the  deed  to  you  cov- 
ering the  same  property  and  would  suggest 
that  you  execute  same  before  some  notary  or 
other  person  authorized  to  take  acknowledg- 
ments in  the  IMstrict  of  Columbia,  or  wher- 
.ever  this  letter  may  reach  you,  and  forward 
to  the  People's  Savings  Bank  of  this  city,  with 
instructions  to  them  not  to  deliver  to  me  ex- 
cept upon  receipt  of  $24,000  and  then  give 
such  instructions  as  you  may  want  in  regard 
to  $24,000,  which  I  will  pay  you  for  this  prop- 
erty.' This  is  the  clean  way  of  doing  it  and 
the  most  convenient  for  vou. 

Please  give  this  matter  your  immediate  at- 
tention, as  I  desire  to  get  possession  of  this 
property  before  the  first  of  the  month.  Ai 
any  rate,  I  claim  rent  from  the  first  of  April. 

Trusting  that  you  are  well  and  enjoying 
your  eastern  trip,  I  remain 

Very  truly  yours, 

G.  Led  Weadock. 

Each  letter  contained  a  draft  of  deed,  the 
description  of  which  was  identical  with  that 
recited  in  the  letter  sent  to  defendant,  care 
of  the  Hotel  Vincent.  These  letters  constitute 
the  only  written  acceptance  claimed  to  have 
been  made  of  defendant's  offer  to  sell  and  con- 
vey the  Eagle  Block.  No  other  written  re- 
quest or  demand  for  conveyance  than  that 
contained  in  these  two  letters  of  plaintiflf  was 
ever  made  upon"  the  defendant.  John  V.  Wea- 
dock, to  whom  the  option  ran,  neither  in 
writing  nor  otherwise,  ever  requested  her  to 
execute  a  deed,  either  to  himself  or  to  any 
one  else.  John  V.  Weadock  did,  on  March 
30th,  make  a  written  assignment  of  the  option 
to  the  plaintiff,  but  defendant  [559]  was  not 
notified  of  this  assignment.  Tliese  letters 
sent  by  the  plaintiff  to  tlie  defendant  were  re- 
ceived by  her  on  April  3d,  on  her  return  to 
Saginaw.  She  inquired  at  the  bank  to  ascer- 
tain if  the  $24,000  was  there  for  her,  and 
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was  told  it  was  not.  She,  however,  directed 
her  attorney  to  prepare  a  deed  to  the  plaintiff, 
for  conveyance  of  the  Eagle  Block,  and  a  deed 
was  accordingly  prepared,  executed,  and  tend- 
ered to  the  plaintiff  on  April  10,1907.  The 
description  in  that  deed  was  a  follows: 

"All  that  part  of  lots  seven  (7)  and  eight 
(8)  in  block  thirty-four  (34)  of  Hoyt's  plat 
of  the  city  of  East  Saginaw,  Michigan,  de- 
scribed as  follows :  Commencing  at  a  point  on 
said  lot  seven  (7)  on  Genesee  street,  one  hun- 
dred and  fifty  (160)  feet  east  from  the  north- 
west comer  of  lot  6  in  said  block  34  and  on 
the  line  of  premises  heretofore  deeded  by 
Cornelia  A.  Young  to  Daniel  S.  Hall,  thence 
south  on  a  line  parallel  with  Washington 
street,  ninety  (90).  feet,  thence  east  on  a  line 
parallel  with  Genesee  street,  twenty-one  and 
one-half  (21^)  feet,  thence  north  on  a  line 
with  Washington  street,  ninety  (90)  feet  to 
Genesee  street,  thence  west  along  the  south 
boundary  line  of  Genesee  street  twenty-one 
and  one-half  (21^)  feet  to  the  place  of  begin- 
ning, being  also  described  as  the  east  twenty- 
one  and  one-half  feet  of  the  west  fifty-one 
and  one-half  ( 61i )  feet  of  lot  seven  ( 7 )  and 
the  east  twenty-one  and  one-half  (21^)  feet 
of  the  west  fifty -one  and  one-half  (51^)  feet 
of  the  north  half  of  lot  eight  (8)  in  said 
block,  and  subject  to  the  joint  use  of  the 
party  wall  on  the  westerly  line  of  said  de- 
scribed property,  which  party  wall  may  be 
used  in  common  with  the  owner  of  the  ad- 
joining premises;  also  all  that  part  of  lots 
seven  (7)  and  eight  (8)  in  block  thirty-four 
(34)  of  Hoyt's  plat  of  the  city  of  East  Sag- 
inaw bounded  and  described  as  follows: 

"Commencing  at  a  point  one  hundred  and 
seventy -one  and  one-half  (171^)  feet  distant 
on  the  south  line  of  Genesee  avenue,  from  the 
northwest  comer  of  lot  six  (6)  in  said  block, 
running  thence  southerly  on  a  line  parallel 
with  Washington  avenue,  ninety  (90)  feet, 
thence  easterly  on  a  line  parallel  with  Gen- 
esee [660]  avenue,  twenty-one  and  one-half 
(21^)  feet,  thence  northerly  on  a  line  parallel 
with  Washington  avenue  to  the  south  line  of 
Genesee  avenue,  thence  westerly  on  the  south 
line  of  Genesee  avenue  twenty-one  and  one- 
half  (21*)  feet  to  the  place  of  beginning,  be- 
ing also  described  as  the  west  twenty-one  and 
one-half  (21^)  feet  of  the  east  sixty-eight  and 
one-half  (68^)  feet  of  lot  seven  (7)  and  the 
west  twenty-one  and  one-half  (211)  feet  of 
the  east  sixty-eight  and  one-half  (68^)  feet  of 
the  north  half  of  lot  eight  (8)  in  said  block 
thirty-four  (34),  and  subject  to  the  joint 
use  of  the  party  wall  on  the  easterly  line  of 
said  described  property,  which  party  wall  is 
to  be  used  in  common  by  the  parties  hereto, 
and  the  center  line  of  said  party  wall  being 
the  division  line  between  the  properties  deeded 
to  second  party  and  the  property  still  owned 
by  the  first  party  and  occupied  by  the  Grand 
Union  Tea  Company. 


*'It  is  the  intention  of  the  first  party  to- 
hereby  convey  all  the  property  known  as  the 
Eagle  Block,  so  called,  and  all  rights  and  ap- 
purtenanoea  acquired  by  user,  adverse  pes- 
seesion  or  written  instruments  relating  there- 
to, and  being  Noe.  214  and  216  Genesee- 
avenue,  in  the  city  of  Saginaw,  Michigan. 

"This  conveyance  is  also  made  subject  to* 
the  leases  given  by  first  party  to  A.  J.  Schir- 
mer  dated  April  1,  1906,  and  the  firm  of 
Oppenheim  &  Levy,  dated  April  1,  1916,  and 
W.  C.  McKinney,  dated  April  1,  1906,  and  the- 
occupation  of  the  office  on  second  floor  over 
No.  214  Genesee  avenue  by  Dr.  O.  P.  Barber..'* 

The  effect  of  this  deed  was  to  make  the 
easterly  line  of  the  property  conveyed,  being 
the  division  line  between  it  and  the  Tea  Store 
property  retained  by  the  defendant,  the  center- 
line  of  the  wall  lying  between  the  Eagle  Block 
and  the  Tea  Store,  and  to  declare  that  wall 
a  party  wall,  as  it  had  always  been  in  fact.. 
The  plaintiff  refused  to  accept  the  deed,  a» 
he  testified,  for  the  following  reasons:     That 
it  established  a  party  wall  agreement  in  the 
easterly  line  of  the  building,  whereas  at  the- 
time  of  the  option  there  was  no  party  wall 
agreement  of  record,  and  he  knew  nothing- 
about  [561]  it;  that  it  established  a  dividing 
line  between  the  two  properties;  and  that  the 
deed  did  not  set  forth  the  terms  of  the  leases, 
which  it  mentioned,  nor  were  these  leases  of 
record,  nor  was  the  option  subject  to  any 
lease.     It  wias  undisputed  that  an  abstract 
and  tax  history  had  been  given  the  plaintiff 
some  time  in  February,  and  the  leases  refer- 
red to  in  the  last-named  deed  had  also  been 
submitted  him  some  time  in  March.    Although 
the  plaintiff  claimed  that  the  option  was  not 
subject  to  any  lease,  his  letter  of  March  27th,, 
in  which  he  expressed  a  desire  to  get  posses- 
sion before  April  1st,  and  claiming  rent  from 
that  date,  indicates  that  he  expected  to  take 
the   property,   with   which   he  was  well   ac- 
quainted, subject  to  the  outstanding  leases. 
After  this  refusal,  and  on  April   12th,  the- 
defendant  declared  the  deal  off,  and  on  April 
20th  she  sold  and  conveyed  the  property  for 
$24,000  to  another  person,  using  the  same 
description  contained  in  the  deed  which  the- 
defendant    tendered    the    plaintiff    on    April 
10th.      The    instant    suit    was    thereupon 
brought. 

The  foregoing  facts  are  substantially  cov- 
ered by  the  court's  findings,  except  the  fact 
.that  the  easterly  line  of  the  description  given 
in  the  plaintiff's  letter  of  acceptance,  and  for 
which  he  demanded  a  deed,  is  at  least  seven- 
tenths  of  a  foot  east  of  the  easterly  line  of 
the  wall  between  the  Eagle  Block  and  the 
Tea  Store,  and  is  within  the  Tea  Store  prop- 
erty, and  the  fact  that  both  buildings  were 
built  before  1870,  and  had  remained  substan- 
tially unchanged,  and  that  the  wall  between 
them  gave  support  to  both  and  was  used  as 
a    party   wall,    and   the   fact   that   John    V. 
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Weadock  never  requested  a  deed.  The  court 
made  no  findings  on  either  of  these  points, 
though  duly  requested  by  the  defendant's  pro- 
posed amendments  so  to  do.  The  case  has 
been  brought  here  by  the  defendant  upon  a 
writ  of  error. 

[562]  The  exceptions  to  findings  made,  and 
to  disallowance  of  amendments  proposed,  and 
the  assignments  of  error  thereon,  are  numer- 
ous; but  we  shall  pass  some  of  them  and 
consider  the  following  questions: 

(1)  Whether  there  was  a  valid  acceptance 
of  the  option. 

(2)  Assuming  that  there  was  a  valid  ac- 
ceptance, was  the  plaintiff  warranted  in  re- 
fusing to  accept  the  deed  tendered  by  de- 
fendant ? 

1.  It  is  the  claim  of  defendant  that  there 
was  no  valid  acceptance  of  the  option,  because 
plaintiffs  letter  of  acceptance  demanded  more 
land  than  the  option  covered;  and  that  this 
was  an  attempted  modification  of  the  defend- 
ant's offer,  and  not  the  unconditional  ac- 
ceptance necessary  to  turn  that  offer  into  a 
binding  contract.  It  clearly  appears  that  by 
the  terms  of  the  option  the  defendant  agreed 
to  sell  the  *'Eagle  Block."  According  to  the 
undisputed  testimony,  both  that  block  and  the 
Tea  Store  adjoining  it  upon  the  east  were 
built  before  1870,  and  except  for  changes  in 
the  fronts,  immaterial  here,  remained  in  their 
original  condition.  They  were  separated  by 
a  12-inch  wall,  into  which  the  joists  of  both 
entered,  and  which  had  always  been  used 
as  a  party  wall  by  both.  The  plaintiff,  who 
drew  the  option,  was  familiar  with  the  prop- 
erty. The  ownership  of  the  blocks  was  orig- 
inally separate,  but  had  become  united  in 
1897,  and  the  defendant  owned  them  both. 
We  think  that,  in  view  of  these  facts,  it  cannot 
be  doubted  that  the  "Eagle  Block,"  called  for 
by  the  option,  meant  the  building  and  land 
on  which  it  stood,  together  with  party  wall 
rights  in  the  division  wall  between  it  and  the 
Tea  Store  property.  Tuthill  v.  Katz,  163 
Mich.  618,  128  N.  W.  767.  The  plaintiff 
therefore  was  required,  in  order  to  convert  the 
option  into  a  contract,  to  accept  that  option 
in  writing  and  according  to  its  terms.  He 
might,  properly,  demand  a  conveyance  of 
the  Eagle  Block,  described  in  accordance 
[563]  with  the  legal  meaning  of  that  term, 
as  above  indicated.  What  he  did  do  in  his 
letter  of  acceptance  was  to  state  that,  in  pur- 
suance to  the  option,  he  requested  a  deed  to 
himself  of  a  description  calling  for  the  w-est 
21^  feet  of  the  east  68*  feet  of  lot  7,  and  of 
the  north  half  of  lot  8,  which  made  the  east- 
erly boundary  of  the  parcel  demanded  a  line 
47  feet  west  of  the  easterly  boundary  of  lot 
7.  By  the  uncontradicted  testimony  of  the 
surveyors,  both  for  plaintiff  and  defendant, 
the  easterly  edge  of  the  wall  between  the 
Eagle  Block  and  the  Tea  Store  is  more  than 


47.7  feet  distant  from  the  easterly  line  of  lot 
7.  The  plaintiff's  "acceptance,"  therefore, 
was  a  demand  of  a  conveyance  covering,  not 
only  the  entire  division  wall,  but  a  strip  7/10 
of  a  foot  wide  east  of  that  w^all,  and  inside 
the  Tea  Store. 

Furthermore,  by  the  proviso  that  the  con- 
veyance  was   to    be   subject    to   all   existing 
party  wall  agreements,  as  of  record  in  the 
office  of  the  register  of  deeds  on  February 
2,  1907,  he  excluded  all  party  wall  rights  for 
which    there   was   no   agreement   of   record. 
There  was  such  an  agreement  of  record  a£  to 
the  wall   between  the  Eagle  Block  and  the 
property  west  of  it;   but  there  was  no  such 
agreement  regarding  the  wall  in  question  be- 
tween the  Eagle  Block  i^id  the  Tea  Store. 
The  defendant  had  offered  to  sell  one  tiling, 
the  Eagle  Block.    The  plaintiff  offered  to  ac- 
cept another  thing,  to  wit,  a  parcel  of  land 
including  the  Eagle  Block,  the  entire  division 
wall,  and  a  strip  of  land  7/10  of  a  foot  wide 
east  of  that  wall.     This  was  not  an  accept- 
ance, but  a  counter  proposal,  which  defendant 
properly   rejected    by   refusing   to   sign  any 
deed  which  embodied  it.     We  do  not  think 
there  had  been  any  such  merging  of  the  title 
of   the   two   properties  as  estinguished  any 
party    wall    easement    theretofore    existing. 
Even  had  the  two  buildings  been  erected  by 
the  defendant  as  owner,  the  [564]  sale  of  one 
of  them  as  a  block  or  building  would  pass 
the  title,  subject  to  the  right  of  that  retained, 
to  the  use  of  the  wall  between  them  as  a 
party  wall.     Hendricks  v.   Stark,   37  N.  Y. 
106,  93  Am.  Dec.  549;   Schaefer  v.  Blumen- 
thal,  169  N.  Y.  221,  62  N.  E.  175;  Ingalls 
V.  Plamondon,  75  111.  118.     From  the  testi- 
mony  of   the   plaintiff   it   appears   that  he 
claimed  the  whole  of  the  east   wall  of  the 
Eagle  Block. 

2.  It  is  the  further  claim  of  defendant  that. 
assuming  that  there  was  a  valid  acceptana\ 
plaintiff  was  not  justified  in  refusing  the  deed 
tendered  by  defendant,  and  that  such  refusal 
relieved  the  defendant  of  any  farther  linbility. 

Was  the  provision  in  the  deed  tendered, 
making  the  conveyances  subject  to  existing 
tenancies,  proper? 

As  already  stated,  the  leases  were  delivered 
to  the  plaintiff  in  March  for  examination,  and 
were  retained  by  him  some  time,  and  he  ex- 
pressed himself  as  satisfied  with  them.  We 
have  referred  to  his  letter  w^hich  spoke  of 
rent  from  April  1st.  The  fact  that  the  leases 
were  not  of  record  is  not  important,  as  he 
knew  their  terms.  We  do  not  think  that  the 
provisions  rendered  the  deed  objectionable. 

Was  the  plaintiff  entitled  to  object  to  the 
party  wall  agreement  contained  in  this  deed? 

"Every  wall  of  separation  between  two 
buildings  is  presumed  to  be  a  common  or 
party  wall  if  tlie  contrary  be  not  shown,  and 
this  not  only  is  a  rule  of  positive  ordinance, 
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but  is  a  principle  of  ancient  law.'*  Wash- 
Jbum's  Easements  and  Servitudes  (4th  ed.)> 
p.  *458;  Hendricks  v.  Stark,  supra;  and 
other  cases  cited  above. 

We  think  the  law  is  well  settled  that,  where 
a.  division  wall  between  two  buildings  has 
for  a  period  larger  than  that  of  the  statute 
of  limitations  been  used  for  the  support  of 
botli  buildings,  it  becomes  in  effect  a  party 
wall,  whether  it  was  originally  constructed 
as  [565]  such  or  not,  and  without  any  ex- 
press agreement  between  the  owners  of  the 
buildings,  and  that  one  who  purchases  such 
a  building  takes  it  subject  to  such  party 
wall  right.  Such  was  the  case  with  the  east 
wall  of  the  Eagle  Block. 

As  above  stated,  this  wall  supports  both 
the  Eagle  Block  and  the  Tea  Store  buildings, 
and  both  buildings  have  been  standing  for 
upwards  of  40  years,  and  tjiere  was  no  evi- 
dence of  any  change  in  the  use  of  this  wall. 
The  necessary  inference  is  that  its  use  as 
a  party  wall  has  been  continuous  during  that 
period.  If  no  mention  at  all- had  been  made 
in  the  deed  respecting  the  use  of  this  wall 
as  a  party  wall,  the  plaintiflf  would  have 
taken  title  subject  to  the  joint  use  of  this 
wall  as  such  by  the  two  buildings.  The' party 
wall  agreement  mentioned  in  the  deed,  there- 
fore, did  nothing  more  than  to  state  the 
rights  of  the  parties  respecting  this  wall 
that  would  have  been  implied  without  such 
provision  in  the  deed.  The  plaintiff  was  fa- 
miliar with  the  property.  He  had  appraised 
it  as  one  of  the  appraisers  in  the  matter  of 
the  estate  of  Michael  Jeffers,  deceased.  He 
also  testified  that  he  knew  definitely  the 
location  of  the  block,  and  that  he  informed 
the  defendant  that  no  further  description 
l^an  the  words  "Eagle  Block"  in  the  option 
was  necessary.  The  description  in  the  deed 
tendered,  fixing  the  center  line  of  the  east 
wall  as  the  easterly  boundary  of  the  prem- 
ises, was  proper  and  gave  the  plaintiff  all 
that  he  was  entitled  to,  under  the  option. 

Another  matter  appearing  in  the  record 
should  be  referred  to.  The  estate  of  Michael 
Jeffers,  deceased,  owned  both  the  Eagle  Block 
and  the  Tea  Store  property.  It  was  assigned 
in  the  administration  of  the  estate  to  the 
defendant  and  John  Jeffers  in  equal  portions. 
The  two  heirs,  in  1906,  adjusted  their  in- 
terests by  a  partition  deed,  and  in  that  deed, 
as  shown  by  the  [566]  memorandum  in  the 
record,  for  the  first  time  in  the  chain  of  title, 
occurs  the  do«cription  which  the  plaintiff 
claims  he  was  entitled  to  under  the  option. 
That  description  is  given  in  that  deed  only 
as  an  alternative  to  the  description  already 
referred  to  of  the  43-foot  parcel,  commencing 
on  a  line  150  feet  east  of  the  northwest  cor- 
ner of  lot  6,  being  the  de«»cription  in  the  deeds 
under  which  Michael  Jeffers  derived  his  title. 
As  has  been  already  shown,  that  alternative 


description  is  in  fact  erroneous,  as  a  descrip- 
tion of  the  Eagle  Block,  because  calling,  not 
only  for  the  entire  division  wall,  but  for  a 
strip  of  land  to  the  east  of  that  wall,  and  in 
the  Tea  Store. 

The  fact  should  not  be  lost  sight  of  that 
all  the  plaintiff  claimed  was  the  Eagle  Block. 
"The  Eagle  Block"  may  be  said  to  be  the 
"master  description,"  or  the  controlling  de- 
scription, in  the  option;  and  there  is  no  claim 
that  this  description  was  a  mistake.  We 
held,  in  Tuthill  v.  Katz,  supra,  that  such  a 
description  was  sufficient;  and,  although  the 
instrument  itself  contained  also  an  erroneous 
description,  the  mistaken  portion  of  the  deed 
must  be  rejected,  and  the  remainder  be  treat- 
ed as  controlling.  Here,  the  instrument  itself 
contained  no  erroneous  description,  and  an 
erroneous  alternative  description  in  the  par- 
tition deed  cannot  avail  plaintiff  under  his 
option  for  the  purchase  of  the  Eagle  Blodc.« 

So  in  any  view  which  we  are  able  to  take 
of  the  case  under  the  undisputed  evidence,  we 
think  the  trial  court  erred  in  not  entering 
judgment  for  the  defendant. 

For  the  reasons  given,  the  judgment  below 
is  reversed,  without  a  new  trial. 

Kuhn,  Ostrander,  Bird,  Moore,  Steere, 
Brooke,  and   Person,  JJ.,  concurred. 
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Introductory. 

The  purpose  of  this  note  is  to  review  the 
cases  involving  the  rights  of  the  parties  with 
respect  to  a  division  wall  between  two  build- 
ings which  originally  belonged  to  one  person, 
after  a  conveyance  of  one  or  both  of  the 
buildings. 

The  discussion  is  confined  to  cases  where 
there  is  no  collateral  agreement  or  covenant 
in  the  deeds  regarding  the  wall  in  question 
and  the  rights  of  the  parties  necessarily  de- 
pend on  an  implied  contract.  AH  cases,  there- 
fore, involving  the  construction  of  party,  wall 
agreements  or  of  covenants  in  a  deed  expressly 
reserving  or  granting  an  easement  or  other 
rights  in  a  division  wall  are  excluded,  as  well 
as  cases  where  one  of  thetracts  is  unimproved 
at  the  time  of  the  severance  of  the  lots. 
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Wall  Standing  on  lAne. 

Generally. 

Where  the  owner  of  two  adjacent  lots  on 
which  are  buildings  having  a  common  or 
division  wall  standing  on  the  line  conveys 
either  building  or  lot,  without  reference  to 
the  rights  of  the  parties  in  the  wall,  the 
grantee  takes  by  implication  rights  coequal 
with  those  of  the  grantor  in  the  division 
wall,  and  if  the  lot  retained  by  the  grantor 
is  subsequently  conveyed  by  him,  the  same 
rights  exist  between  the  grantees  or  their 
successors  in  title.  While  the  cases  differ  as 
to  whether  the  grantee  of  the  lot  first  con- 
veyed takes  an  easement  of  support  or  whether 
a  party  wall  agre^nent  is  impliedly  created 
(see  the  two  following  divisions  of  this  note) 
they  are  unanimous  in  upholding  the  general 
doctrine  as  heretofore  stated. 
•  England, — ^Richards  v.  Rose,  0  Exch.  218,  % 
C.  L.  R.  311,  23  L.  J.  Exch.  3,  17  Jur.  1036. 
See  also  Murly  v.  M'Dermott,  8  Ad.  &  El. 
138,  36  E.  G.  L.  356,  112  Eng.  Rep.  (Reprint) 
789 ;  Russell  v.  Watts,  26  Ch.  B.  659,  50  L.  T. 
N.  S.  673,  32  W.  R.  626. 

Ark€unaas, — 'Kahn  v.  Cherry,  198  S.  W.  266. 

California, — ^Nippert  v.  Wameke,  128  Cal. 
601,  61  Pac.  96,  270. 

Conneoticut,— Compare  Whiting  v.  Gaylord, 
66  Conn.  337,  34  Atl.  85,  60  Am.  St.  Rep.  87. 

District  of  Columbia.^— HAoore  v.  Shoema- 
ker, 10  App.  Cas.  6 ;  Priest  v.  Talbott,  16  App. 
Cas.  422;  Hartley  v.  Spaulding,  21  D.  C.  47. 

Georgia, — ^Montgomery  v.  Masonic  Hall,  70 
Ga.  38. 

Indiana, — Brigga  v.  Klosse,  5  Ind.  App. 
134,  31  N.  E.  208,  51  Am.  St.  Rep.  238. 

Kentucky. — See  Bright  v.  Bacon,  131  Ky. 
848,  116  S.  W.  268,  20  L.R.A.(N.S.)  386. 

Louisiana, — See  Ribet  v.  Howard,  109  La. 
113,  33  So.  103. 

Michigan. — See  the  reported  case. 

MasaachAisetta, — ^Everett  v.  Edwards,  149 
Mass.  588,  22  N.  E.  62,  14  Am.  St.  Rep.  462, 
5  L.R.A.  110;  Carlton  v.  Blake,  162  Mass. 
176.  26  N.  E.  83,  23  Am.  St  Rep.  818:  Allen 
V.  Evans,  161  Mass.  486,  37  N.  E.  671. 

New  York. — Eno  v.  Del  Vecchio,  4  Duer  53 ; 
Webster  v.  Stevens,  6  Duer  663;  Eno  v.  Del 
Vecchio,  6  Duer  17;  Partridge  v.  Gilbert,  16 
N.  Y.  601,  69  Am.  Dec.  632;  Heartt  v.  Kruger, 
121  N.  Y.  386,  24  N.  E.  841,  18  Am.  St.  Rep. 
829,  9  L.R.A.  136.  See  also  Runge  v.  Koch, 
166  App.  Div.  217,  141  N.  Y.  S.  282. 

Ohio. — ^Duhme  v.  Jones,  9  Cine.  L.  Bui.  293, 
8  Ohio  Dec.    (Reprint)    757. 

Virginia. — Bellenot  v.  Laube,  104  Va.  842, 
62  a  E.  698 ;  Schwalm  v.  Beardsley,  106  Va. 
411,  56  S.  E.  136.  See  also  Tunstal  v.  Chris- 
tian, 80  Va.  1,  56  Am.  Rep.  581. 

Thus  in  'Schwalm  v.  Beardsley,  106  Va.  411, 
66  S.  E.  136,  the  court  said:  "It  is  well  set- 
tied  that  where  the  owner  of  houses  standing 


on  adjoining  lots,  having  a  common  wall  be- 
tween them  standing  in  part  on  each  lot, 
conveys  one  of  such  lots  his  grantee  acquirer 
title  to  one-half  of  the  division  wail  and  an 
easement  for  its  support  as  a  party  wall  in 
the  other  half,  and  the  owner  retains  title 
to  the  other  half  although  the  conveyance  ifr 
silent  as  to  the  rights  of  the  parties  in  the 
wall,  and  if  the  lot  retained  by  the  grantor 
is  afterward  sold  the  same  rights  subsist 
between  the  grantees." 

In  Priest  v.  Talbott,  16  App.  Cas.  (D.  C.> 
422,  it  was  said:  "It  is  an  establi^ed  prin- 
ciple that  if  one  who  haa  built  two  houses^ 
having  a  common  wall  between  them,  after- 
wards conveys  them  to  different  persons  by 
conveyances  in  which  each  parcel  or  lot  is 
described  as  terminating  at  a  line  which  is  in 
fact  in  the  center  of  the  wall,  though  the  wall 
is  not  mentioned,  such  conveyances  put  upon 
each  wall  the  burden  and  the  privileges  of  a 
party  wall.  There  is  an  implied  grant  of  a 
party  wall  in  the  house  conveyed  when  the 
line  is  run  by  courses  and  distances  through 
the  middle  of  the  wall  of  both  houses,  ae 
well  as  when  it  is  described  as  running 
through  the  middle  of  such  wall.  It  is  the 
actual  existence  of  the  wall  as  a  part  of  both 
houses,  and  not  the  reference  to  it  as  a  monu- 
ment, from  which  the  grant  and  reservation 
are  implied.  As  regards  the  wall,  it  is  im- 
material whether  the  buildings  are  conveyed 
under  the  description  of  the  lots  or  by  desig- 
nation as  buildings.  Carlton  v.  Blake.  152 
Mass.  176.  And  the  principle  is  the  same 
whether  one  of  the  lots  is  reserved  by  the 
original  owner  of  both  the  lots,  and  who  sub- 
sequently builds  on  the  lot  retained  by  him, 
or  whether  both  lots  are  conveyed  by  him 
after  the  erection  of  the  wall.'' 

In  Eno  V.  Del  Vecchio,  6  Duer  (N.  Y.)  17,. 
the  court  said:  "If  the  owner  of  two  ad- 
joining lots  erects  buildings  upon  them  with  a 
wall  partly  on  each,  to  be  used  as  a  support 
to  both  buildings,  and  which  is  necessary  to- 
furnish  such  support,  and  which  is  used  for 
that  purpose,  from  the  time  of  its  erection,  a 
convevance  of  either  house  and  lot,  with  its 
appurtenances,  grants  an  easement,  for  the 
support  of  the  house  so  conveyed,  in  so  much 
of  the  wall  as  stands  on  the  other  lot.'' 

In  Webster  v.  Stevens,  6  Duer  (N.  Y.)  553. 
it  was  said :  "Where  the  owner  of  two  lots 
erects  a  building  on  each,  with  a  common  wail 
for  the  support  of  the  two  standing  partly  on 
each  lot,  a  conveyance  of  either  lot  by  the 
original  lines  of  the  lot,  conveys  with  the 
building  itself  an  easement  for  its  support 
in  the  portion  of  the  wall  standing  on  the 
other  lot;  and  it  is  equally  true,  that  where 
such  easement  of  support  exists,  neither  own- 
er or  occupant  of  one  freehold  can  interfere 
with  the  wall  to  the  detriment  of  the  other,, 
without  his  aaseni." 
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In  Bichards  ▼.  Boae,  9  Exch.  (£ng.)  218, 
17  Jut.  1036,  7  C.  I>.  R.  311,  23  L.  J.  Exch.  3, 
the  court  said:  "It  seems  to  be  clear  that, 
where  a  number  of  houses  are  built  upon  a 
plot  of  ground,  all  the  houses  belonging  to 
the  same  person,  being  all  built  together,  and 
each  obviously  requiring  the  mutual  support 
of  its  neighbors  for  their  common  protection 
and  security,  such  right  of  mutual  support 
equally  exists,  whether  the  owner  parts  first 
with  one  house,  and  then  with  another,  or 
with  two  together,  the  ownership  of  the  lat- 
ter being  afterwards  divided,  either  by  sale, 
mortgage,  devise,  or  by  any  other  means.  The 
right  does  not  depend  upon  the  determination 
of  the  fact  whether  the  houses  are  parted  with 
at  one  or  at  separate  times.  That  fact  cannot 
affect  the  result  where  the  houses  are  orig- 
inally built,  depending  upon  each  other,  and 
requiring  their  mutual  support.  It  seems 
to  be  purely  a  matter  of  common  sense,  that 
the  possessors  are  not  to  be  deprived  of  that 
mutual  support,  and  that  a  person  in  posses- 
sion of  one  of  the  houses  shall  not  be  per- 
mitted to  say  to  his  neighbors,  'You  are  not 
entitled  to  the  protection  of  my  house ;.  I  will 
pull  it  down  to  the  ground,  and  will  let  the 
houses  upon  each  side  of  it  collapse  and  fall 
into  the  ruins.'  The  case  of  Pinnington  v. 
Gall  and,  which  is  a  recent  decision  of  this 
court,  seems  to  involve  the  same  principle. 
That,  however,  was  in  respect  of  a  right  of 
way,  and  not  of  a  right  of  support.  But  we 
are  all  of  opinion  that,  where  houses  have 
been  erected  in  common  by  the  same  owner 
upon  a  plot  of  ground,  and  therefore  neces- 
sarily requiring  mutual  support,  there  is, 
either  by  a  presumed  grant  or  by  a  presumed 
reservation,  a  right  to  such  miltual  support; . 
so  that  the  owner  who  sells  <Hie  of  the  houses, 
as  against  himself  grants  such  right,  and  on 
his  own  part  also  reserves  the  right;  and 
consequently  the  same  mutual  dependence  of 
one  house  upon  its  nei^bors  still  remains." 

Wall  Kbqabded  ab  Partt  Wall. 

In  case  of  a  transfer  of  one  of  two  adjacent 
lots  some  courts  hold  that  a  wall  standing  on 
the  line  and  being  a  common  wall  of  buildings 
on  the  two  lots  beciMnes  a  party  wall. 

Thus  In  Carlton  v.  Blake,  152  Mass.  176, 
25  N.  E.  83,  23  Am.  St.  Rep.  818,  a  bill  in 
equity  by  the  owner  of  a  lot  of  land  on  which 
was  a  brick  dwelling  house  covering  its  entire 
width,  against  the  owner  of  the  lot  adjoining 
on  which  was  a  like  house  similarlv  built, 
to  compel  the  removal  of  an  addition  built 
on  the  wall  separating  the  two  houses,  so  far 
as  the  addition  rested  on  the  portion  or  half 
of  the  wall  which  was  on  the  plaintifTs  side 
of  the  division  line  of  the  lots,  the  court 
said:^"When  the  houses  were  built,  the  legal 

title  to  the  land  was  in  the  city  of  Boston. 
Ann.  Cas.  1918C. — 56. 


They  were  built  as  houses  in  a. block,  by  one 
Sperry,  who  held  contracts  irt>m  the  city 
of  Boston  to  convey  them  to  him,  or  to  his 
appointee  or  appointees.  After  the  housea 
were  built,  they  were  conveyed  to  different 
owners  by  the  city  of  Boston  at  the  request 
of  Sperry.  The  descripti<His  in  the  deeda 
were  the  sajne  as  in  the  contracts  respective- 
ly. One  provision  in  each  was,  that  the  build- 
ing  erected  on  the  lot  should  be  of  the  width 
of  the  front  of  the  lot,  and  should  cover  the 
whole  front  of  the  lot,  and  in  the  deed  it 
was  recited  that  the  building  already  erected 
thereon  conformed  to  the  conditions.  There 
is  nothing  in  the  ocmtraet  or  deed  in  relation 
to  party  or  division  walls.  While  Sperry 
built  the  houses,  he  did  not  build  a  separate 
wall  for  each  house  on  the  line  between  the 
lots,  but  one  wall  for  -both  houses,  one-half 
of  which  was  upon  each  lot,  and  this  wae  a 
party  wall.  When  he,  by  the  city  of  Boston,, 
conveyed  each  house,  he  conveyed  it  by  a 
description  of  the  lot  passing  through  the 
centre  of  the  party  wall,  and  by  necessary 
implication  he  conveyed  the  party  wall.  The 
severance  of  the  ownership  of  the  two  houses, 
of  each  of  which  the  wall  formed  a  part,  put 
upon  each  the  burden  and  the  privilege  of  & 
party  wall.  There  is  an  implied  grant  of  a 
party  wall  in  the  house  conveyed  when  the 
line  is  nin  by  courses  and  distances  through 
the  middle  of  the  wall  of  both  houses,  as  well 
as  when  it  is  described  as  running  through 
the  middle  of  audi  wall.  It  is  the  actual 
existence  of  the  wall  as  a  part  of  both  houses,, 
and  not  the  reference  to  it  as  a  monument,, 
from  which  the  grant  and  reservation  are  im- 
plied. As  regards  the  wall,  it  is  immaterial 
whether  the  buildings  are  conveyed  under 
the  description  of  the  lots  or  by  designation 
as  buildings." 

In  Everett  v.  Edwards,  140  Mass.  588,  22 
N.  E.  52,  14  Am.  St.  Rep.  462,  5  L.R.A.  110, 
it  appeared  that  the  owner  of  two  adjoining 
city  lots  built  a  house  on  each  lot  which 
were  separated  from  each  other  by  a  brick 
wall  one-half  of  which  was  on  each  lot.  Sub- 
sequently the  houses  were  conveyed  to  differ- 
ent grantees,  each  deed  describing  the  bound- 
ary line  between  the  houses  as  ''a  line  running 
longitudinally  through  the  centre  of  the  par- 
tition wall  between  the  houses."  In  holding 
that  the  wall  between  the  two  houses  became 
a  party  wall  by  implied  grant  the  coiu't  said : 
''The  wall,  as  it  stood  before  it  was  built 
upon  by  Edwards,  was  a  party  wall.  It  was 
built  and  conveyed  by  the  owner  of  both  es- 
tates as  the  partition  wall  between  the  houses,, 
and  has  been  used  as  a  party  wall  by  the 
several  owners  of  the  houses  for  forty  years. 
No  express  grant,  or  agreement,  or  statute, 
defines  or  limits  the  rights  of  the  parties,  and 
they  are  such  as  the  law  implies  to  have  been 
the  intention  of  the  parties  from  the  grant 
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expredsed  or  .implied  from  user  of  the  yvM 
as  a  party  wall,  and  it  is  immaterial  whether 
the  grant  is  by  the  single  owner  of  both 
estates  or  is  the  mutual  grant  of  several  own- 
ers. See  Webster  v.  Stevens,  5  Duer  (N.  Y.) 
553;  Richards  v.  Rose,  9  Exch.  (Eng.)  218. 
The  wall  must  be  taken  to  have  been  built 
as  a  single  structure,  and  granted  by  the 
owner  or  owners  of  two  estates  to  constitute 
the  wall  of  the  house  upon  each  estate.  It 
was  not  the  dividing  line  between  the  two 
houses,  because  it  was  a  part  of  eadi  house, 
and  each  owner  had  an  equal  right  in  the 
whole  wall  with  the  other  owner.  The  es- 
tate which  the  owners  have  in  it  is  an  estate 
in  a  party  wall,  and  the  rights  of  the  owners 
in  it  are  found  in  their  presumed  Intention 
in  the  mutual  grant  of  a  party  wall,  rather 
than  by  classifying  it  with  other  estates,  and 
deducing  its  qualities  from  the  name  given 
to  it.  The  English  courts,  when,  locking  at 
the  conmion  interest  and  right  of  the  parties, 
they  call  it  a  tenancy  in  common,  do  not 
mean  that  either  party  can  have  partition; 
and  the  courts  of  New  York,  when,  consider- 
ing the  rights  of  one  owner  in  the  part  of  the 
wall  on  the  land  of  the  other  owner,  they  say 
that  each  owns  one-half  in  severalty  with  an 
easement  in  the  other  half,  are  not  prevented 
from  deciding  in  the  same  case  that  each  can 
take  down  and  rebuild  the  half  of  the  other 
(Partridge  v.  Gilbert,  15  N.  Y.  601);  nor 
from  deciding  that  the  easement  is  not  an 
incumbrance  upon  either  estate,  but  a  benefit  , 
to  each." 

In  Bellenot  v.  Laube,  104  Va.  842,  62  S.  E. 
698,  it  appeared  that  the  owner  of  a  double 
brick  tenement  conveyed  one  tenement  to  one 
Nenzel  and  the  other  to  one  Abernathy.  In 
holding  that  the  division  wall  between  the 
two  tenements  became  a  party  wall  the  court 
said:  "These  two  tenements  were  alike  in 
every  respect.  They  were  brick  buildings 
divided  by  a  brick  wall  nine  inches  or  more 
in  thickness.  The  deed  to  Nenzel  describes 
his  house  and  lot  as  bounded  on  the  west  by 
the  property  that  day  conveyed  to  Abernathy, 
and  the  deed  to  Abernathy  describes  her  prop- 
erty as  bounded  on  the  east  by  the  property 
that  day  conveyed  to  M.  Nenzel.  While  the 
deeds  do  not  speak  of  the  dividing  wall  be- 
tween the  two  tenements  as  a  party  wall,  it  is 
manifest  from  the  description  in  each  con- 
vevance  that  such  was  the  intention  of  the 
grantor  and  the  respective  vendees.  By  no 
other  construction  of  these  deeds  could  the 
manifest  rights  of  eadi  vendee  be  effectuated." 

In  Nippert  v.  Wameke,  128  Cal.  501,  61 
Pac.  96,  270,  the  second  count  of  the  com- 
plaint alleged,  that  in  September,  1884,  one 
Hinkle,  from  whom  both  parties  deraign  title, 
was  the  owner  of  the  two  lots  in  question, 
and  built  adjoining  houses  thereon,  "which 
said  houses  had  a  common  foundation  built 


partly  on  the  lot  aforesaid  now  owned  by  ths 
plaintiff  Laura  Nippert,  and  partly  on  the 
lot  aforesaid  now  owned  by  the  defendant 
Warneke,  and  that  the  foundation  wall  was 
built  as  and  was  a  party  wall/'  etc.;  that 
in  the  same  verr  Hinkle  conveved  the  lots, 
the  one  to  the  plaintiff's  predecessor  in  title, 
the  other  to  the  predecessor  of  the  defendant 
Wameke;  that  by  those  conveyances,  and  the 
mesne  conveyances  following,  the  defendant 
Warneke  took  his  lot  subject  to  an  easement 
in  favor  of  the  owner  of  the  plaintiff's  lot, 
for  the  support  of  the  party  wall;  and  that 
the  defendant  Wameke  caused  this  wall  to 
be  removed  by  the  defendant  Marshall  (the 
contractor),  thus  rendering  it  necessary  for 
the  plaintiff  to  build  a  new  foundation  to 
support  her  house,  etc.  All  the  foregoing  alle- 
gations were  found  to  be  true,  and  substan- 
tially in  the  language  of  the  complaint.  The 
court,  in  holding  that  the  wail  in  question 
was  a  party  wall,  said :  "With  regard  to  the 
second  cause  of  action,  it  is  claimed  by  ap- 
pellant's attorney  that  the  evidence  does  not 
sustain  the  finding  that  the  wall  in  question 
was  a  party  wall ;  and  it  is  true  that  the  only 
evidence  in  the  record  upon  the  point  is  the 
evidence  that  the  wall  was  built  by  Hinkle 
on  the  boundary  line,  while  owner  of  the  two 
lots,  as  a  common  foundation  of  the  two 
houses  built  on  the  lots.  But  this,  we  think, 
is  sufficient  to  establish  the  character  of  the 
wall  as  a  party  wall,  and  the  resulting  ease- 
ment." 

Ease3>ient  of  Suppobt  Imfliei). 

Other  cases  passing  on  the  rights  created 
by  a  transfer  of  one  of  two  lots  with  respect 
to  a  division  wall  on  the  line  do  not  regard 
the  wall  as  being  strictly  a  party  wall  but 
hold  that  an  easement  is  created  in  favor  of 
the  granted  premises  for  the  support  of  the 
buildings  thereon  from  the  division  wall. 

Thus  in  Kahn  v.  Cherry  ( Ark. )  198  S.  W. 
266,  the  court  said:  "The  court  erred  in 
directing  a  verdict  in  favor  of  appellees,  and 
in  deciding  that  Mrs.  Stone,  the  owner  of  the 
property  adjoining  on  the  north,  did  not  have 
an  easement  in  the  north  wall  of  the  building 
on  the  lot  conveyed  by  Cherry  to  Kahn.  The 
undisputed  evidence  shows  that  L.  W.  Cherry 
at  one  time  owned  the  lot  which  he  conveyed 
to  ICahn,  and  also  the  adjacent  lot  north 
which,  at  the  time  of  the  institution  of  this 
suit,  was  owned  bv  Mrs.  Stone,  and  which  we 
will  hereafter  designate  as  the  *Stone  lot' 
Before  the  conveyance  to  Kahn,  Cherry  had 
sold  the  Stone  lot,  with  the  appurtenances 
thereunto  bolonjring,  under  a  warranty  deed. 
At  the  time  of  this  convevance  there  was  sittt- 
ated  on  the  Stone  lot  a  brick  building,  the 
joists  of  which  rested  in  the  north  wall  of 
the  brick  building  on  the  lot  sold  by  Cherry 
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to  Kahnj  which  lot,  for  oonvenience,  we  will 
hereafter  designate  as  the  'Kahn  lot.'  The 
mesne  conveyances  from  Cherry  to  Mrs.  Stone 
were  warranty  deeds  with  the  same  habendum 
clause.  These  mesne  conyeyances  from  Cherry 
to  Mrs.  Stone  vested  in  her  the  dominant  es- 
tate in  the  Stone  lot,  with  the  appurtenances 
thereto,  which  consisted  of  the  brick  building 
thereon.  When  Cherry  conveyed  this  lot  with 
its  appurtenances  he  granted  everything 
necessary  to  its  enjo}'ment,  and  therefore  he, 
by  implication,  conveyed  to  his  grantee  the 
easement  in  the  north  wall  of  the  building 
on  the  Kahn  lot  which  he  also  at  that  time 
owned,  for  without  such  easement  it  would 
have  been  impossible  for  the  grantee  of  the 
Stone  lot  to  enjoy  the  use  and  benefit  of  the 
premises  with  the  appurtenances  that  were 
conveyed  to  him.  The  rule  of  law  is  very 
clearly  and  cogently  stated  in  John  Hancock 
^lut.  L.  Ins.  Co.  V.  Patterson,  103  Ind.  582, 
dS6,  2  N.  E.  188,  191,  53  Am.  Hep.  550,  as 
follows:  Where,  during  the  unity  of  title, 
an  apparently  permanent  and  obvious  servi- 
tude is  imposed  on  one  part  of  an  estate  in 
favor  of  another,  which  at  the  time  of  the 
severance  is  in  use,  and  is  reasonably  neces- 
sary for  the  fair  enjoyment  of  the  other,  then, 
upon  a  severance  of  such  ownership,  whether 
by  voluntary  alienation  or  by  judicial  pro* 
ceedings,  there  arises  by  implication  of  law  a 
grant  or  reservation  of  the  right  to  continue 
such  use.  In  such  case,  the  law  implies  that 
with  the  grant  of  the  one  an  easement  is  also 
granted  or  reserved,  as  the  case  may  be,  in  the 
other,  subjecting  it  to  the  burden  of  all  such 
visible  uses  and  incidents  as  are  reasonably 
necessary  to  the  enjoyment  of  the  dominant 
heritage,  in  substantially  the  same  condition 
in  which  it  appeared  and  was  used  when  the 
grant  was  made.'  The  same  principle  is  an- 
nounced in  Cherrv  v.  Brizzolara,  89  Ark.  309, 
316,  116  S.  W.  ^668,  21  L.R.A.(N.S.)  508. 
'Tlie  principle/  says  the  supreme  court  of 
New  York,  in  Lampman  v.  Milks,  21  N.  Y. 
505,  *is  that  where  the  owner  of  two  tene- 
ments sells  one  of  them,  or  the  owner  of  an 
entire  estate  sells  a  portion,  the  purchaser 
takes  the  tenement,  or  portion  sold,  with  all 
the  benefits  and  burdens  which  appear,  at 
the  time  of  the  sale,  to  belong  to  it,  as  be- 
tween it  and  the  property  which  the  vendor 
retains.  This  is  one  of  the  recognized  modes 
by  which  an  easement  or  servitude  is  created. 
Xo  easement  exists  so  long  as  there  is  a  unity 
of  ownership,  because  the  owner  of  the  whole 
may  at  any  time  rearrange  the  qualities  of 
the  several  parts.  But  the  moment  a  sever- 
ance occurs,  by  the  sale  of  a  part,  the  right 
of  the  owner  to  redistribute  the  properties 
of  the  respective  portions  ceases;  .  .  . 
corresponding  to  the  benefits  and  burdens 
mutually  existing  at  the  time  of  the  sale.* 
,   .    .    Therefore,  when  Cherry  sold  the  Knhn 


lot  the  estate  purchased  by  Kalm  was  bur- 
dened with  a  servitude  in  favor  of  the  Stone 
lot,  in  that  one  end  of  the  joists  of  the 
building  on  the  Stone  lot  rested  in  the  north 
wall  of  the  building  on  the  Kahn  lot.  The 
use  of  the  north  wall  of  the  building  on  the 
Kahn  lot  was  absolutely  essential  to  the  en- 
joyment of  the  grant  which  Cherry  had  pre- 
viously made  of  the  Stone  lot,  with  its  appur- 
tenances." 

In  Heartt  v.  Kruger,  121  N.  Y.  386,  24  N.  E. 
841,  18  Am.  St.  Rep.  829,  9  L.R.A.  135, 
affirming  56  Super.  Ct.  382,  5  N.  Y.  S. 
192,  it  appeared  that  the  owner  of  two 
city  lots  erected  on  them  two  buildings  di- 
vided by  a  wall  twelve  inches  in  width,  and 
thereafter  conveyed  both  premises  to  one 
person  and  took  back  from  his  grantee  a 
mortgage  on  one  building,  which  mortgage 
was  subsequently  foreclosed  and  a  convey- 
ance upon  a  foreclosure  sale  of  the  mort- 
gaged premises  was  made.  The  court  held 
that  the  conveyance  of  both  lots  and  the  con- 
temporaneous mortgage  commenced  a  sever- 
ance of  the  tenements  from  which  whatever 
easements  .which  had  existed  took  their  rise 
and  form,  and  that  the  language  of  the  mort- 
gage which  described  the  "westerly  line  of  the 
lot  as  'running  southerly  and  parallel  with 
Tenth  avenue  and  partly  through  the  centre 
of  a  party  wall  fifty  feet  and  five  inches  to 
the  northerly  side  of  Fifty-fourth  street,' 
.  .  .  was  merely  language  of  description, 
and,  while  sufficient  to  create  a  servitude  in 
the  adjoining  lot  for  the  purpose  of  the  exist- 
ing party  wall,  was  insufficient  to  predicate 
any  grant  of  a  perpetual  easement  upon." 

In  Partridge  v.  Gilbert,  16  N.  Y.  601,  69 
Am.  Dec  632,  it  appeared  that  the  owner  of 
a  lot  erected  thereon  two  brick  dwelling 
houses  of  equal  dimensions  adjoining  each 
other,  between  which  there  was  a  common  wall 
erected  on  the  top  of  an  arch  extending  from 
the  street  to  the  rear  of  the  houses  and  made 
for  the  common  use  of  the  two  dwellings 
for  the  purpose  of  a  passage  from  the  street 
to  the  yard  in  the  rear.  The  houses  were 
thereafter  conveyed  by  a  subsequent  owner  of 
both  to  different  grantees,  and  each  convey- 
ance, after  giving  other  lines  or  distances, 
described  the  lot  conveyed  as  bounded  by  the 
other.  The  court  held  that  each  grantee  ac- 
quired an  easement  in  the  division  wall,  the 
passage  having  been  closed,  Shankland,  J., 
saying:  "I  am  of  opinion  that  the  legal  effect 
of  the  several  conveyances  to  lots  numbers 
eighteen  and  twenty,  stated  in  the  case,  was 
to  vest  the  title  in  the  respective  owners  to 
the  centre  of  the  division  wall,  from  its  top 
down  to  the  crown  of  the  arch  of  the  passage- 
way, and  from  thence  down  to  the  centre  of 
the  passage.'  Each  owner  had  also  the  right 
to  the  support  of  the  wall  afforded  by  the 
leg  of  the  arch  which  rested  on  the  land  of 
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the  other.  Whether  this  right  of  support  is 
derived  from  an  implied  contract  or  covenant, 
or  reservation,  arising  out  of  the  deed, 
executed  when  the  title  to  the  two  houses 
was  severed  by  the  original  owner  of  both, 
or  whether  it  springs  out  of  the  neces- 
sity imposed  by  the  law  of  vicinage,  is  of 
but  little  consequence.  In  either  case  the 
right  is  the  same,  so  far  as  the  question  here 
involved  is  concerned/'  .  In  the  same  case 
Denio,  J.,  said:  "My  view  of  the  rights 
of  these  parties  is  this:  Each  had  a  title 
to  the  soil  to  the  division  line,  which  was  the 
centre  of  the  arch  and  wall;  but  this  title 
was  qualified  by  the  easement  which  each 
owner  had  of  supporting  his  building  by 
means  of  the  common  wall.  As  the  half  of 
the  wall,  standing  on  the  land  of  the  owner, 
would  not  alone  afford  the  requisite  support, 
because  the  whole  of  the  arch  and  the  entire 
thickness  of  the  wall  was  required  for  that 
purpose,  the  law  gave  him  an  interest,  in 
the  nature  of  an  easement,  in  the  part  of 
the  wall  standing  on  the  land  of  the  other 
party.  This  right  existed  as  long  as  the  wall 
continued  to  be  sufficient  for  that  purpose 
and  the  respective  buildings  remained  in  a 
condition  to  need  and  to  enjoy  that  sup- 
port." 

In  Moore  r.  Shoemaker,  10  App.  Cas. 
(D.  C.)  6,  wherein  it  appeared  that  the  own- 
er of  two  houses  separated  by  a  common  wall 
conveyed  one  of  them,  it  was  held  that  al- 
though both  the  grantor  and  grantee  were 
entitled  to  a  mutual  easement  in  such  wall 
for  lateral  support,  it  should  not  be  con- 
strued into  a  perpetual  easement  as  of  a 
common  or  party  wall,  the  court  saying: 
"In  this  case  the  original  division  wall  erect- 
ed at  the  time  of  the  building  of  the  two 
houses  by  McCutcheon,  the  owner  of  both,  was 
clearly  not  a  party  wall.  It  had  but  few  of 
the  constituents  of  a  party  wall.  Whether  the 
parties  claiming  under  McCutcheon  the  differ- 
ent parcels  of  ground  and  the  houses  thereon, 
could  have  made  this  dividing  wall,  as  be- 
tween the  two  houses,  a  party  wall  by  agree- 
ment, or  by  long  acquiescence  in  a  particular 
mode  of  common  user  thereof  could  have 
made  it  such,  are  questions  not  presented  by 
the  bill  or  the  proof  in  this  case.  But  there 
are  cases  that  maintain  a  principle  very 
nearly  akin  to  that  which  applies  in  the  ca^e 
of  a  party  wall,  and  that  principle  would 
seem  to  be  applicable  in  this  case.  That  prin- 
ciple arises  in  cases  where  an  owner  builds 
several  houses  in  a  block  and  afterwards  sells 
them  to  different  persons,  as  was  done  in  this 
case.  If  the  houses  be  so  constructed  as  to  be 
mutually  subservient  to  and  dependent  on 
each  other,  neither  of  them  being  capable  of 
standing  or  supporting  Itself,  dr  being  en- 
joyed without  the  support  it  derives  from  the 
other,  the  sale  and  conveyance  of  one  house 


by  the  owner  of  both  -will  not  estop  him  from 
claiming  in  respect  of  the  house  he  retains 
that  support  from  the  house  sold  which  is  at 
the  same  time  afforded  in  return  by  the 
former  to  the  latter  tenement.  This  is  the 
principle  of  the  familiar  case  of  Kichards  v. 
Rose,  9  Exch.  (Eng.)  218.  In  that  case  it 
was  held,  that  where  several  houses  belonging 
to  the  same  owner  are  built  together,  so  that 
each  requires  the  mutual  support  of  the 
neighboring  house,  and  the  owner  parts  with 
one  of  the  houses,  the  right  to  such  mutual 
support  is  not  thereby  lost;  the  legal  pre- 
sumption being,  that  the  owner  reserves  to 
himself  such  right,  and,  at  the  same  time, 
grants  to  the  new  owner  an  equal  right; 
and  consequently,  if  the  owner  parts  with 
several  of  the  houses  at  different  times, 
the  possessors  will  still  enjoy  the  right  to 
mutual  support,  the  right  being  wholly  in- 
dependent of  the  question  of  the'  priority 
of  their  titles.  In  that  case,  Parke,  B., 
said:  'Both  these  parties  derived  their  titles 
from  the  same  source.  The  legal  title 
from  which  the  leases  proceeded  was  vested 
in  the  original  lessor.  It  must  have  been 
intended  by  him  that  each  of  the  tenants  of 
these  houses  should  enjoy  his  house  with  all 
the  rights  to  which  it  was  entitled  in  its 
then  state  and  condition;  and  one  of  these 
rights  is,  that  each  house  should  have  the 
support  of  its  neighbor's.'  And  the  chief 
baron,  in  delivering  the  opinion  of  the  court, 
said:  'We  are  all  of  opinion  that,  where 
houses  have  been  erected  in  common  bv  the 
same  ovmer  upon  a  plat  of  ground,  and  there- 
fore necessarily  requiring  mutual  support^ 
there  is,  either  by  a  presumed  grant,  or  by 
a  presumed  reservation,  a  right  to  such 
mutual  support,  so  that  the  owner  who  sells 
one  of  the  houses,  as  against  himself,  grants 
such  right,  and  on  his  own  part  also  reserves 
the  right;  and  consequently  the  same  mutual 
dependence  of  one  house  upon  its  neighbor's 
still  remains.'  The  principle  of  that  oafie 
has  been  adopted  in  many  subsequent  cases, 
and  has  been  incorporated  by  writers  on  real 
estate  law  in  their  text  as  an  established 
principle.  2  Washb.  Real  Prop.  333,  334. 
But  in  such  case,  the  right  to  mutual  ease- 
ment or  lateral  support  exists  only  so  long  as 
the  wall  continues  to  be  sufficient  for  the 
purpose  of  mutual  support,  and  the  respective 
buildincrs  remain  in  a  condition  to  require 
the  support.  If  one  of  the  buildinj^s  thus 
supported  becomes  so  dilapidated  as  to  be 
unsafe  and  unfit  for  occupation,  the  owner 
may,  upon  giving  reasonable  notice  to  the 
owner  of  the  adjoining  building,  take  it  down, 
notwithstanding  the  act  of  taking  down  may 
occasion  the  destruction  of  the  whole  wall, 
on  condition,  however,  of  rebuilding  it  with- 
out delay  and  without  unnecessary  injury  to 
the  adjoining  premises.     Sherred  v.  Cisco,  4- 
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Sudf.  480;  Pftrtridge  ▼.  Gilbert,  15  N.  Y. 
€01.  But  if  the  buildingB  be  torn  down,  or 
be  destroyed  by  fire,  or  otherwise,  and  be  not 
at  once  restored,  the  right  of  mutual  support 
will  cease,  and  the  parties  may  then  assert 
their  unqualified  title  to  the  division  line. 
Sherred  v.  Cisco,  supra;  Heartt  v.  Kruger, 
1^6  Super.  Ct.  390.  The  implied  or  presumed 
grant,  or  reservation  as  the  case  may  be,  of 
mutual  support  of  an  intervening  wall  of  the 
buildings  as  originally  erected  and  sold,  is 
not,  therefore,  to  be  construed  into  a  perpet^ 
ual  easement  as  of  a  common  or  party  wall, 
«o  that  after  the  buildings  are  torn  down  or 
destroyed,  the  strip  of  ground  upon  which 
the  wall  was  originally  erected  should  be 
subject  to  an  easement  for  the  support  of  the 
wall  for  other  or  different  buildings,  requiring 
gfreater  and  more  extensive  support.' 


ft 


Wall  Stand4ng  on  One  Lot, 

'  Where  the  owner  of  two  buildings  separated 
by  a  division  wall  severe  the  lots  and  build- 
ings  by  conveyances  to  separate  grantees,  and 
one  of  the  conveyances  by  its  description  in- 
cludes the  division  wall,  the  grantee  under 
ihe  other  conveyance  will  have  an  implied 
easement  for  support  in  the  wall,  under  the 
theory  of  an  implied  grant  and  reservation. 
Henry  v.  Koch,  80  Ky.  391,  44  Am.  Rep.  484; 
Ringgold  Lodge  v.  De  Kaib  Lodge,  157  Ky. 
203,  162  S.  W.  1111;  Smith  v.  Martin,  4  Ky. 
L.  Rep.  442;  Rogers  v.  Sinsheimer,  60  K.  Y. 
«46;  Popper  v.  Peck,  14  Wkly.  Dig.  (N.  Y.) 
236.  See  also  McGaffigan  v.  Willett  Fruit 
Co.  4  N.  Bruns.  £q.  353. 

Thus  in  Rogers  v.  Sinsheimer,  supra,  the 
court  said:  '*From  the  facts  found  and  ad- 
mitted it  appears  that  the  two  houses  and 
lots,  now  owned  by  the  parties  to  this  action 
respectively,  were  originally  owned  by  one 
Stranahan.  He  had  erected  the  two  houses 
thereon,  and  made  the  wall  in  question  a 
party  will,  between  them.  By  two  deeds, 
both  dated  and  recorded  at  the  same  time,  he 
conveyed  the  easterly  lot  to  the  grantor  of 
the  plaintiff,  and  the  westerly  lot  to  the 
grantor  of  the  defendant,  by  a  description 
which  is  claimed  by  the  plaintiff  to  have  so 
located  the  line  of  division  as  to  throw  the 
whole  of  the  wall,  and  two  inches  of  land  on 
the  westerly  side  thereof,  within  the  bounda- 
ries of  the  plaintiff's  lot.  Assuming  that 
the  plaintiff  is  right  in  his  construction  of 
the  description,  yet  the  wall  being  a  party 
wall,  and,  at  the  time  of  the  conveyance, 
serving  as  a  support  for  the  beams  of  the 
house  erected  on  the  lot  now  of  the  defendant, 
the  premises  now  owned  by  the  plaintiff  were 
charged  with  the  servitude  of  having  the 
beams  of  that  house  supported  by  the  wall 
in  question,  and  of  having  the  wall  stand  and 
serve  as  an  exterior  wall  for  the  defendant's 


house,  so  long,  at  least,  as  the '  buildings 
should  endure.  This  servitude  was  both 
continuous  and  apparent;  being  one  which 
would  be  discovered  on  an  inspection  of  the 
premises  by  one  reasonably  familiar  with  the 
subject.  Butterworth  v.  Crawford,  46  N. 
Y.  349.  A  mere  measurement  of  the  house 
would  have  disclosed  it.  Consequently,  on 
the  severance  of  the  two  properties,  the  gran- 
tee of  the  westerly  lot  acquired  an  easement 
corresponding  with  the  servitude  to  which 
the  easterly  lot  was  subject.  Lampman  v. 
Milks,  21  N.  Y.  505,  609,  513;  Kilgour  v. 
Ashcom,  5  Har.  k  J.  (Md.)  82.  The  right 
to  use  the  wall  as  a  party  wall  necessarily 
carries  with  it  the  right  to  occupy  the  space 
of  two  inches  intervening  between  the  wall 
and  the  easterly  boundary  of  the  defendant's 
lot  with  the  timbers  which  were  to  find  sup- 
port in  the  wall,  and  to  have  the  building 
and  wall  remain  as  they  were  at  the  time 
of  the  conveyance  from  Stranahan,  at  least 
so  long  as  the  building  and  wall  should 
endure.  The  title  of  the  plaintiff  to  the  strip 
in  controversy,  if  he  has  one,  is  therefore 
subject  to  this  easement,  and  a  judgment 
awarding  to  him  the  unqualified  possession 
of  the  land  was  erroneous.  .  .  .  At  all 
events,  the  only  interest  the  plaintiff  could 
recover  would  be  the  fee  subject  to  the  ease- 
ment." 

In  Henry  v.  Koch,  80  Ky.  391,  42  Am. 
Rep.  484,  4  Ky.  L.  Rep.  282,  it  appeared  that 
the  owner  of  a  lot  on  which  he  had  erected 
certain  buildings  divided  by  a  partition  wall 
severed  the  lot  and  buildings  on  it  by  con- 
veyances to  separate  grantees.  Further  facts 
were  stated  by  the  court  as  follows:  "The 
boundary  dividing  the  two  lots  or  houses  is 
a  straight  line,  and  that  the  wall  separating 
the  two  buildings  is  all  on  the  lot  owned 
by  the  appellees,  leaving  a  strip  of  at  least 
five  feet  of  appellees'  lot  beyond  the  wall, 
and  adjacent  to  appellant's  lot.  Appellant's 
house  is  a  two-story  metal-roofed  brick  build- 
ing; but,  according  to  the  proof,  is  of  but 
little  value.  The  appellee  desired  to  remodel 
his  building,  and  to  convert  it  into  a  resi- 
dence, or  rooms  suitable  for  that  purpose; 
and  as  the  wall  stood  entirely  upon  his  lot, 
with  a  space  of  five  feet  of  groimd  in  addi- 
tion belonging  to  him,  lying  between  the  wall 
and  the  lot  of  the  appellant,  he  began  the 
improvement.  The  appellant's  house  had  for 
its  support  this  partition  wall,  with  the  roof, 
rafters,  and  joists  all  resting  upon  it,  and 
was  BO  constructed  by  Anderson  at  the  time 
he  sold  to  Doup  and  Wright,  the  vendors  of 
these  parties.  No  change  had  been  made  in 
the  building  affecting  the  rights  of  the  parties 
in  any  manner  until  shortly  before  the  in- 
stitution of  this  action,  in  March,  1880.  when 
the  appellee  took  the  roof  from  appellant's 
house  to  the  extent  that  it  covered  the  strip 
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of  ground  between  the  wall  and  the  real  divi- 
sion line;  cut  loose  every  other  rafter  sup- 
porting the  roof;  took  up  the  floor  of  the 
second  story  of  appellant's  room  over  the 
strip,  and  proceeded  to  make  various  open- 
ings in  the  wall  for  the  purpose  of  making 
his  improvements,  leaving  the  inside  of  ap- 
pellant's house  entirely  exposed.  Notice  waa 
given  the  appellant,  by  a  postal  card,  of  the 
intention  of  the  appellee  to  make  the  change. 
The  work  began  on  the  29th  of  March,  and 
this  action  in  equity  obtaining  an  injunction 
to  prevent  the  injury,  was  obtained  on  the 
12th  of  April."  The  court  said:  "It  is  not 
necessary  to  determine  whether  the  wall 
dividing  the  two  houses  is  or  not  in  a  strict 
legal  sense  a  party  wall.  It  is  an  easement  or 
servitude  claimed  by  the  appellant  by  reason 
of  the  grant,  and  the  appellee  had  no  right 
to  deprive  her  of  the  use  and  enjoyment  of 
this  right  without  her  consent.  The  reason 
the  appellee  gives  for  the  illegal  acts  com- 
plained of  is,  that  he  desired  to  obtain  light 
and  air  for  the  convenience  of  the  building  in 
its  altered  condition.  He  first  created  the 
necessity  for  light  and  air  by  remodeling  his 
dwelling,  and  in  order  to  obtain  it,  undertook 
the  destruction  of  appellant's  property. 
When  Anderson  sold  and  conveyed  this  prop- 
erty to  Doup,  under  whom  appellant  claims, 
the  wall  was  the  support  of  appellant's  build- 
ing, and  it  will  not  be  pretended  that  his 
vendor  could  have  torn  oflf  the  roof  of  appel- 
lant's house  that  he  might  enjoy  the  benefit 
of  the  strip  of  ground  that  is  now  claimed 
belongs  to  the  appellee.  If  he  would  be  es- 
topped from  forcibly  taking  possession  of 
appellant's  property  that  he  might  enjoy  his 
own,  we  cannot  well  see  how  the  grant  by  him 
to  another  could  confer  such  a  right." 

However,  in  Cherry  v.  Brizzolara,  89  Ark.' 
309,  116  S.  W.  668,  21  L.R.A.(N.S.)  608, 
it  appeared  that  the  owner  of  two  stone 
buildings  separated  by  a  division  wall  con- 
veyed one  of  the  buildings  by  a  warranty 
deed  which,  by  its  description  included  the 
division  wall.  In  a  suit  to  reform  the  deed 
on  the  ground  of  mistake  the  grantor  alleged 
that  he  only  intended  to  sell  and  the  grantee 
only  intended  to  purchase  to  the  middle  of  the 
division  wall  between  the  two  stones.  The 
court  in  holding  that  the  grantor  was  not 
entitled  to  an  easement  in  the  wall  said :  "It 
is  next  contended  that  the  plaintiff  is  enti- 
tled to  a  right  of  easement  in  the  north  wall 
on  the  south  half  of  lot  four  for  support  of 
his  storehouse  located  on  the  lot  adjoining 
it.  Learned  counsel  for  appellant  found  this 
right  upon  the  doctrine  of  the  law  that  when 
one  part  of  the  estate  is  dependent  for  its 
enjoyment  on  some  use  in  the  nature  of  an 
easement  in  the  other  part,  and  the  owner 
conveys  either  part  without  express  provision 
on  the  subject,  the  part  so  dependent,  thence 


called  the  dominant  estate,  carries  or  reserves 
with  it  an  easement  of  such  use  in  the  other, 
thence  called  the  servient  estate.    In  this  case 
it  is  contended  that  appellant  owned  lot  four 
upon  which  were  two  stores;  that  the  store- 
house situated  on  the  north  half  of  lot  foor 
was  dependent  upon  the  use  of  the  wall  on  its 
south    side    and   located   on   the   south  half 
9f   lot  four;   that  when  he  sold  one  of  the 
two   lots,   and   thus  severed   the  ownership, 
there  was  a  right  or  privilege  reserved,  by 
implication,  to  the  north  half  of  lot  four, 
in  the  use  of  the  wall  on  the  south  half  d 
lot  four  for  the  support  of  the  house  on  the 
north   half  of  lot  four,   which   thus  became 
the  dominant  estate;  and  that  the  houth  half 
of  lot  four  owed  the  service  to  the  adjoining 
lot,  and  thus  became  the  servient  estate.  But 
there  is  a  marked  difference  between  an  im- 
plied  g^ant  and  an  implied  reser\'ation  of  an 
easement  in  the  conveyance  of  the  dominant 
and   servient  estate.     Where  a   man  grants 
the  dominant  estate,  he  grants  with  it  every- 
thing necessary  to  its  enjoyment;  and  by  the 
grant  there  passes  by  implication  to  the  gran- 
tee all  those  continuous  and  apparent  ease- 
ments which  are  necessary  to  the  reasonable 
enjoyment    of    the    property    grants,    and 
which  have  been  and  are  at  the  time  of  the 
grant  used  by  the  owner  of  the  entirety  for 
the  benefit  of  the  part  granted.    It  is  founded 
on  the  principle  that  the  grantor  shall  not 
derogate    from    his    grant    and    render   that 
which  he  has  granted  less  beneficial  to  his 
grantee.     But  where  the  owner  has  sold  and 
granted  the  servient  estate,  and  attempts  to 
retain   by   implied   reservation  the  eaM?nient 
for  the  estate  he  retains,  the  matter  stands 
on  a  different  footing.     The  grant  is  taken 
most  strongly  against  the  grantor.     If  the 
grantor   intends   to   reserve   any   right  over 
the  tenement  granted,  it  is  his  duty  to  re- 
serve it  expressly  in  the  grant.    As  a  grantor 
cannot  derogate  from  his  own  grant  while  a 
grantee  may  take  the  language  of  the  deed 
most  strongly  in  his  favor,  the  law  will  imply 
an  easement  in  favor  of  a  grantee  more  read- 
ily than  it  will  in  favor  of  the  grantor.    And 
BO   the   weight   of   authority   is   that  where 
there  is  a  grant  of  land  with  fnll  covenants 
of  warranty  and  without  express  reservation 
.  of  easement,  there  can  be  no  reservation  by 
implication   unless   the   easement    is  strictly 
one  of  absolute  necessitv."     Compare  Kahn 
V.  Cherry  (Ark.)    198  S.'w.  266. 

In  Popper  v.  Peck,  14  WTcly.  Dig.  (N.  Y.) 
235,  it  appeared  that  the  owner  of  adjoining 
houses  conveyed  one  of  them  by  deed  by  a . 
description  bejrinning  at  a  fixed  point  and 
running  the  lateral  boundaries  thereof  north- 
erly and  southerly  through  the  centre  of  a 
divieion  wall,  and  subsequently  conveyed  the 
adjoining  house  by  a  similar  description. 
Susbequently  it  appeared  from  a  survey  made 
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thfit  the  party  wall  stood  almost  entirely  on 
the  second  lot.  It  was  held  that  a  dominant 
and  permanent  easement  was  acquired  hy  the 
first  grantee  in  the  division  wall* 

Mule  in  Pennsylvania, 

In  Peuisylvania  it  seems  that  under  an 
early  statute  a  division  wall  between  houses 
erected  by  the  owner  of  two  adjacent  lots 
was  not  a  party  wall.  Oat  v.  Middleton,  2 
Miles  247;  Finley  v.  Stuebing,  38  Leg.  Int. 
386.  And  see  Greas  ▼.  Schadt,  14  Pa.  Co.  Ct. 
177. 

However,  in  Bright  ▼.  Allan,  203  Pa.  St. 
394,  53  AtL  251,  93  Am.  St.  Rep.  769,  it  was 
held  that  where  houses  separated  by  a  divi- 
sion wall,  evidently  intended  as  a  party  wall, 
were  erected  on  adjoining  lots  belonging  to 
one  person,  and  afterwards  conveyed  to  differ- 
ent grantees,  the  fact  that  the  wall  was  built 
entirely  on  one  of  the  lots  did  not  limit  the 
use  of  it  as  a  party  wall  by  the  owner  of  the 
other    lot,   the   court   saying:      ''It   appears 
from  the  evidence  that  this  wall  was  built 
prior  to  1848,  and  has  been  used  as  a  party 
wall  from  that  time  to  the  present.     It  was 
built    by    Silliman,    who   was    at    the   time 
the  owner  of  both  lots,  and  while  it  probably 
stands  entirely  upon  what  is  now  plaintiffs' 
ground,  yet  it  was  evidently  built  with  the 
intent  that  it  should  serve  as  a  party  wall. 
We  do  not  understand  that  plaintiffs  dispute 
the  right  of  defendant  to  make  a  certain  use 
of  the  wall  as  a  party  wall.    The  only  ques- 
tion is  as  to  the  extent  of  that  use.     The 
enlarged   use  by   defendant,   of   which   com- 
plaint is  made,  consists  in  building  upon  this 
wall,   and  raising  it  along  its  entire  length 
by  a  height  varying  from  three  feet  to  twelve 
feet;    and  in  removing  joists  that  formerly 
rested  in  it,  and  inserting  new  joists  at  other 
places.    The  court  below  has,  however,  found 
as  a  'fact,  that  the  defendant  has  not  mate- 
rially increased  the  burden  on  the  wall  or 
weakened    it.     The    facts    in    Western    Nat. 
Bank's  Appeal,  102  Pa.  St.  180,  seem  to  be 
analogous  to  those  in  the  present  case.    Un- 
der that  authority,  we  think  the  court  below 
was  right  in  its  conclusion  here.    The  cases 
of  Barry  v.  Edlavitch,  84  Md.  95,  33  L.R.A. 
294,   and  McLaughlin  v.  Cecconi,  141  Mass. 
252,  cited  by  plaintiffs,  may  be  distinguished 
in  that  they  contain  nothing  from  which  it 
can  be  presumed  that  either  party  intended 
that  the  wall  should  be  a  party  wall.    They 
do  make  a  distinction  between  an  easement  of 
a  party  wall,  and  a  right  of  support  by  pre- 
scription, obtained  by  adverse  user.    In  case 
of   the  prescription   the  right   is   of   course 
limited  to  the  extent  to  which  the  wall  has 
been   used;    but  where  there  is  an   implied 
grant  of  an  easement  of  a  party  wall,  the 
easement  must  be  according  to  the  nature 


of  the  thing;  and  that  nature  includes  the 
right  to  increase  the  height  of  the  wall,  and 
make  such  other  changes  in  it  as  the  owner 
of  the  dominant  tenement  may  find  to  his 
advantage." 


LA  SALLE  EXTENSION  XTNIVERSITY 

V. 

OGBURK. 


North  Carolina  Supreme  Court — October  24, 

1917. 


174  JT.  Car.  427;  98  S.  E.  980. 


Oontraets  —  Constrvotioii.  — ^  AKreement 
for  Cprrespondence  Sohool  Course. 

Under  defendant's  contract  with  plaintiff 
university  for  course  of  instruction  by  cor- 
respondence, "including  text  and  service  as 
outlined,  for  which  I  agree  to  pay  .  .  . 
$66  .  .  .  express  charges  on  text  to  be 
prepaid  by  the  university  and  included  in  my 
account,"  defendant  must  pay,  besides  the 
$66,  the  express  charges. 

Resoisslon  of  Contraets  —  Oroitnds  — 
Overcharge. 

Any  overcharge  in  statement  of  account 
sent  defendant  does  not  authorize  abandon- 
ment or  repudiation  by  him  of  his  contract 
with  plaintiff  for  a  course  of  instruction  by 
correspondence,  and  refusal  to  pay  anything; 
but  he  should  pay  what  is  due,  and  decline  to 
pay  the  overcharge. 

Refusal  to  Perforin  —  Bights  of  Other 
Party. 

Defendant,  by  repudiating  his  contract  for 
a  course  of  instruction  by  correspondence  pay- 
able in  instalments,  and  refusing  to  pay  the 
first  instalment,  cannot  prevent  plaintiff  per- 
forming and  recovering  the  full  amount 
agreed  on;  especially  where  the  contract  pro-' 
vides  that,  if  an  instalment  is  not  paid  in  a 
certain  time  after  due,  the  unpaid  balance 
shall  become  immediately  due. 

[See  note  at  end  of  this  case.]  '' 

Account  —  Verified  Statement  as  Prima 
Facie  Evidence. 

An  action  for  the  balance  of  agreed  price 
of  a  course  of  instruction  by  correspondence, 
payable  in  instalments,  is  within  Revisal 
1905,  §  1626,  as  amended  by  Pub.  Laws  1917, 
c  32,  providing  that,  in  an  action  on  ''an  ac- 
count for  goods  sold  and  delivered,  for  serv- 
ices rendered,  and  labor  performed,"  a  verified 
itemized  statement  of  the  account  shall  be 
admissible,  and  deemed  prima  facie  evidence 
of  its  correctness. 

Same. 

Revisal  1905,  §  1625,  as  amended  by  Pub. 
Laws  1917,  c.  32,  declaring  a  verified  itemized 
statement  sued  on  admissible  as  prima  facie 
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evidence  of  its  correctness,  applies  in  a  trial 
subsequent  to  the  act  taking  effect. 
Rasoisslon  of  Contract  —  Partial  Re* 
scission. 

One  cannot  repudiate  part  of  his  entire 
contract  and  retain  the  benefit  of  another 
part. 

Appeal  from  Superior  Court,  Forsyth 
county:     Habdino,  Judge. 

Action  by  La  Salle  Extension  University, 
plaintiff,  against  R.  M.  Ogburuj  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

[427]  Plaintiff  sued  for  the  recovery  of 
$60,  with  interest,  from  20  November,  1912, 
alleged  to  be  due  upon  an  account  for  serv- 
ices rendered  in  the  department  of  higher 
accoimtancy,  a  branch  of  the  La  Salle  Ex- 
tension University.  The  course  of  instruction 
given  therein  by  correspondence  is  outlined 
and  the  necessary  books  described  in  the 
%vritten  contract  signed  by  the  respective  par- 
ties and  admitted  by  them  to  be  their  agree- 
ment. The  following  clause  was  inserted 
therein:  "Please  enter  my  enrollment  for 
the  complete  university  course  of  instruction 
in  higher  [428]  accountancy  for  a  period  of 
one  year,  including  text  and  service  as  out- 
lined above,  for  which  I  agree  to  pay  to  your 
order  the  sum  of  $66,  total  amount,  payable 
as  indicated  below.  Express  charges  on  text 
to  be  prepaid  by  the  university  and  included 
in  my  account.  All  payments  (except  first 
payment,  which  should  be  made  to  the  rep- 
resentative at  the  time  of  giving  application ) 
are  to  be  sent  by  mail  to  the  order  of  La 
Salle  Extension  University,  Chicago.  This 
enrollment  is  not  subject  to  revocation.  No 
verbal  modifications  or  representations,  ex- 
cept as  herein  expressed  in  writing,  will  be 
recognized,  and  no  reduction  in  fees  will  be 
made  on  account  of  withdrawal.  In  the  event 
of  any  one  payment  becoming  delinquent  six- 
ty days  without  special  consent  of  the  univer- 
sity, the  unpaid  balance  becomes  immediately 
due  and  payable.  Received,  $6.  Balance  at 
$6  month." 

At  the  trial  plaintiff  introduced  an  itemized 
statement  of  its  account,  duly  verified.  De- 
fendant objected  to  the  admission  of  the 
statement,  but  the  objection  was  overruled, 
and  he  excepted. 

Defendant  testified :  "I  signed  the  contract 
according  to  its  date,  12  June,  1912.  I  re- 
ceived a  statement,  or  demand,  for  payment 
from  plaintiff  the  first  of  the  following 
month,  which  was  July.  That  statement  was 
destroyed,  because  I  tli ought  the  account  was 
closed.  It  wrote  plaintiff  it  was  incorrect. 
I  wrote  them  I  did  not  owe  them  the  amount 
of  the  statement  sent  me.  The  letter  I  wrote 
them  was  written  on  stationerv  of  the  Maline 


Mills.  I  did  not  have  any  letter  from  tfaem 
with  a  statement.  I  did  receive  a  statement, 
but  there  was  no  letter  with  it.  The  letter 
to  which  I  have  just  testified  is  not  any  of 
the  letters  which  have  been  produced  here 
in  response  to  the  notice  from  me  to  the 
plaintiff  to  produce  all  the  correspondence. 
I  wrote  them  this  statement  of  account  was 
not  according  to  the  contract,  and  I  thought 
best  for  me  to  just  stop  if  it  was  to  cost  me 
$1  extra  every  month,  and  asked  them  not 
to  send  any  more  lessons.  The  first  lesson 
came  in,  and  I  had  not  gotten  that  up  and 
sent  to  them  before  I  got  this  statement,  and 
Immediately  upon  receipt  of  the  statement  I 
wrote  them,  as  stated  above,  that  the  state- 
ment was  incorrect,  and  asked  them  not  to 
send  any  more  lessons  to  me.  I  wrote  them 
that  I  would  not  take  any  more  lessons,  and, 
if  I  remember  correctly,  that  I  had  the  text- 
books and  they  had  $6  of  my  money,  and  1 
thought  it  was  an  even  break,  and  we  would 
just  call  it  off,  and  asked  them  to  stop  send- 
ing the  lessons.  They  did  not  stop  sending 
the  lessons,  but  I  returned  them  as  soon  as 
they  came  in,  without  opening  them,  and  sev- 
eral of  them  were  returned  from  the  post- 
ofiice.  I  never  carried  them  away  from  the 
postoffice.  On  8  November,  1912,  I  received 
a  letter  from  plaintiff,  and  my  reply  is  on 
the  bottom  of  the  letter."  The  following  is 
the  letter,  and  reply  of  defendant,  signed  by 
the  respective  parties,  which  the  defendant 
offered  in  evidence: 

[429]  ''Dear  Sir:  Your  answering  any  one 
or  all  of  the  following  questions  will  be  ap- 
preciated: 1.  Have  you  any  grievance?  2. 
Are  you  unable  to  make  payments?  3.  Do 
you  feel  that  your  not  taking  up  the  work 
is  any  just  reason  for  not  remitting?  If  you 
have  a  grievance,  or  are  unable  to  make  pay- 
ments, or  if  there  is  any  other  reason  for 
your  not  remitting,  are  we  not  entitled  to  an 
explanation  ?" 

"Gentlemen:  I  made  a  contract  with  your 
salemnan  for  one  course  of  instruction  in 
higher  accountancy  for  $66,  and  intended  tak- 
ing the  course,  but  upon  receiving  statement 
from  your  bankers  for  $67,  less  payment  of 
$6,  I  decided  that  I'd  better  drop  it  before 
investing  any  more  money,  as  you  might  add 
another  dollar  for  each  month,  and  as  that 
is  pretty  expensive  ( ? )  collecting,  thought 
I'd  save  you  and  myself  money  by  taking 
this  step.  Will  keep  the  books,  but  will  mail 
you  the  lessons,  as  I've  not  looked  at  any  but 
the  first  two*" 

In  the  next  letter  of  the  correspondence, 
dated  19  March,  1913,  plaintiff  asks  the  de- 
fendant why  he  has  not  remitted  the  amount 
then  due,  or  at  least  a  part  of  it,  and  then 
says:  "I  will  appreciate  your  courtesy  if 
you  will  let  me  hear  from  you  by  return  mail, 
and  if  you  have  any  grievance  and  will  let  me 
know  what  it  is,  I  assure  you  I  will  do  every- 
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thing  in  mj  power  to  adjast  it  to  our  mutual 
Batisfaction.  Thank  you  in  advance  for  tlie 
courtesy  of  an  early  reply.''  To  tliis  defend- 
ant replied  on  the  back  of  the  letter  as  fol- 
lows: "If  yon  want  to  do  me  a  favor,  you'll 
see  that  every  one  connected  with  your  com- 
pany stops  writing  me  letters.  I  canceled 
this  contract  when  I  received  the  first  state- 
ment, because  your  salesman  did  not  turn 
in  contract  according  to  the  duplicate  he  left 
me.  I've  written  you  in  explanation  once  or 
twice  before,  and  I  promise  you  this  is  the 
last  communication  you'll  receive  from  me.** 
Defendant  further  testified  that  he  did  not 
remember  exact  form  of  the  statement, 
whether  it  was  in  two  columns,  one  showing 
amount  of  whole  debt,  and  balance  of  debt  in 
the  other,  but  it  was  "for  the  whole  thing, 
with  $1  added."  He  then  said:  "I  worked 
up  the  first  lesson,  but  refused  to  have  any- 
thing further  to  do  with  the  other  lessons 
after  I  got  the  statement." 

The  court  overruled  defendant's  motion  for 
a  nonsuit,  and  he  excepted.  Defendant  then 
requested  these  instructions: 

1.  That  if  the  jury  believe  the  evidence, 
they  are  instructed  to  answer  the  issue 
"Nothing." 

2.  That  if  the  jury  believe  the  evidence, 
the  contract  between  the  plaintiff  and  defend- 
ant was  an  executory  contract,  or  a  contract 
to  be  performed  in  tne  future  on  the  part  of 
the  plaintiff;  and  if  the  jury  should  find 
from  the  evidence  that  the  contract  was 
breached  by  the  defendant  in  refusing  to  ac- 
cept and  pay  for  the  lessons  to  be  furnished 
under  such  contract,  it  was  the  duty  of  the 
plaintiff  to  stop  sending  the  [430]  lessons 
after  it  had  notice  that  the  defendant  had 
repudiated  the  contract;  that  in  such  event 
the  plaintiff  would  be  entitled  to  recover  the 
damages  only  which  had  accrued  to  it  up  to 
the  time  the  contract  was  breached,  if  yon 
find  from  the  evidence  that  the  contract  was 
breached  by  the  defendant;  that  the  plaintiff 
could  not  continue  the  performance  of  the 
eontract  on  its  4>art  after  notice  of  the  re- 
pudiation by  the  defendant,  under  such  cir- 
cumstances, and  recover  the  full  amount 
specified  in  the  contract. 

The  court  refused  to  give  the  same,  and 
defendant  again  excepted. 

The  court  instructed  the  jury  that  if  they 
believed  the  evidence  in  the  case  the  issue 
should  be  answered  in  favor  of  the  plaintiff 
— ^that  is,  for  $60  and  interest  from  20  Sep- 
tember, 1912.  Defendant  excepted.  Verdict 
and  judgment  for  plaintiff.  Defendant  ap- 
pealed, after  submitting  the  usual  motions 
and  reserving  his  exceptions. 

LouU  M.  Swink  and  Oilmer  Komer,  Jr., 
for  appeUant. 
WtUiam  E.  Beekerdite  for  appellee. 
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Walsxb,  J.  (after  atating  the  facta). — 
There  is  no  merit  in  the  defense.  A  recovery 
is  resisted  simply  on  the  ground,  which  is  the 
sum  and  substance  of  it,  tiiat  plaintiff 
charged  $1  more  in  the  statement  of  the  ac- 
count than  he  thought  was  the  amount  due 
by  him.  This  $1  was  the  express  charges 
'*on  the  text,"  which  is  expressly  allowed  to 
the  plaintiff  in  the  contract,  and  had  been 
prepaid  by  it.  The  language  of  the  agreement 
in  this  respect  is:  "Express  charges  on  text 
to  be  prepaid  by  the  university  and  included 
in  my  account."  The  statement  sent  to  the 
defendant  was  correct,  but  if  not  so,  be^ 
cause  of  the  $1  item  being  inserted  in  it,  the 
defendant  could  not  aabndon  the  contract, 
but  should  have  paid  what  was  then  due  on  it 
and  declined  to  pay  the  $1.  He  would  then 
have  been  within  the  law,  but  when  he  re- 
pudiated the  contract  entirely  he  certainly 
went  too  far  and  beyond  the  pale  of  the  law. 
The  overcharge,  if  any  was  made,  did  not 
warrant  his  refusal  to  pay  anything,  or  was 
no  such  breach  of  the  contract,  if  breach  at 
all,  as  justified  his  conduct.  Nor  could  de- 
fendant break  the  agreement  by  refusing  to 
pay,  and  compel  the  plaintiff  to  sue  at  once 
for  his  damages.  The  latter  may  refuse  to 
treat  the  renunciation  by  the  other  party  as 
a  breach,  and  may  continue  to  perform  the 
contract  in  omnibus,  as  it  is  expressed,  to  the 
time  when  full  performance  on  his  part  is 
required  by  its  terms,  or  he  may  elect  to  sue 
at  once  for  the  breach,  the  option  being  his 
to  adopt  either  course  at  his  will.  A  party 
is  entitled  to  the  full  benefit  of  the  contract 
if  he  claims  it.  We  said,  in  Edwards  v. 
Proctor,  173  N.  C.  41,  91  S.  E.  584:  "When 
parties  enter  into  a  contraet  for  the  perform- 
ance of  some  act  in  the  future,  they  impliedly 
promise  that  in  the  meantime  neither 
[431]  will  do  anything  to  the  harm  or  prej- 
udice of  the  other,  inconsistent  with  the 
contractual  relation  they  have  assumed.  The 
promisee,  it  also  has  been  said  (and  this 
seems  to  be  the  better  reason),  has  an  in- 
choate right  to  the  performance  of  the 
bargain,  which  becomes  complete  when  the 
time  for  such  performance  has  arrived,  and 
meanwhile  he  has  a  right  to  have  the  contract 
kept  open  as  a  subsisting  and  effective  one, 
as  its  imimpaired  and  unimpeached  efficacy 
may  be  essential  to  his  interests,"  citing 
Clark  on  Contracts  (1904)  pp.  445,  447; 
Frost  V.  Knight,  L.  R.  7  Exch.  (Eng.)  111. 
The  subject  is  fully  discussed  in  the  prin- 
cipal case.  In  Vittum  v.  Estey,  67  Vt.  158, 
31  Atl.  144,  the  Court  save:  "As  to  a  breach 
by  renunciation,  it  is  settled  law  in  England 
and  in  many  jurisdictions  here  that  when  one 
party  to  a  bilateral  contract,  before  the  time 
of  performance  on  his  part  has  arrived, 
repudiates  the  entire  contract,  or  a  part  of  it 
that  goes  to  the   whole   consideration,   and 
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declares  that  he  will  no  longer  be  bound  by 
it,  the  other  party  may,  if  he  pleases,  act 
upon  the  declaration  and  treat  the  contract 
as  thereby  broken  and  at  an  end  for  all  pur- 
poses except   for   bringing   a   suit  upon   it, 
which  he  may  bring  at  once,  without  waiting 
for  the  time  of  performance."    So  we  see  that 
the  innocent  party  has  an  election  to  proceed 
with  the  execution  of  the  contract  until  there 
has  been  full  performance  by  him  and  then 
sue  for  damages,  which  will  extend  to  the 
whole  contract  and  will  compensate  for  the 
benefit  he  would  have  derived  therefrom  if 
the  delinquent  party  had  also  kept  liis  prom- 
ise   and    fully    performed    his    part    of    the 
agreement.     9   Cyc.   at  p.   637,   says:      "The 
renouncing  party  cannot  force  the  other,  nor 
is  the  other  bound,  to  sue  for  a  breach  of  the 
contract  before  the  day  fixed  for  performance 
arrives,  and  have  the  damages  assessed  as  of 
the  time  of  renunciation.     The  party  keep- 
ing the  contract,  in  other  words,  need  not 
mitigate  the  damages  by  treating  as  final  the 
premature  repudiation."    This  is  the  general 
rule,  and  while  there  may  be  a  few  cases  ap- 
parently looking  the  other  way,   it  will  be 
found   upon    a    close    examination    of   their 
facts  that  they  are  made  exceptions  to  the 
rule  because  of  special  circumstances  which 
made  it  inapplicable.     The  rule  holds  good 
where,  if  there  is  a  renunciation,  the  damages 
recoverable  in  an  action  for  the  breach  before 
the  full  time  of  performance  has  arrived  will 
'not   be   an    adequate   compensation    for    the 
same.     There  may  be  exemptions   from  the 
operation  of  the  general  rule  in  cases  where 
the  claims  of  the  injured  party  can  be  satis- 
fied when  he  is  fully  recompensed  for  his  part 
performance  and  indemnified  for  his  loss  in 
respect  to  the  part  left  unexecuted.     Marsh 
V.  Blackman,  60  Barb.  (N.  Y.)   329;  Watson 
V.  Smith,  7  Ore.  448.     Here  the  money  was 
payable    in    instalments    as    the    work    was 
periodically  done,  and  the  case  is  like  Smith 
V.  Cashie,  etc.  R.  etc.  Co.  142  N.  C.  26,  64 
S.  E.  788,  6  L.R.A.(N.S.)  439.    But  it  is  not 
necessary  to  invoke  this   principle  in   order 
to  decide  our  case,  as  the  contract  expressly 
provides    that    in    the    event    of    any    one 
[432]    instalment   not   being   paid   for   sixty 
days  after  it  becomes  due,  and  without  the 
consent  of  the  university,  the  unpaid  balance 
of  the  amount  payable,  under  the  terms  of 
the  contract,  shall  immediately  become  due. 
We  see  nothing  in  the  correspondence  indicat- 
ing  that   the   plaintiff   made   any    excessive 
demands  upon  the  defendant   or  called   for 
more  than  was  due.     The  statement  sent  at 
first  to  defendant  was  manifestly  intended 
to  show  what  was  due  in  all,  and  not  as  a 
demand  for  more  than  the  instalment,  which 
was  then  payable.     In  his  eagnerness  to  rid 
himself   of   an   undesirable   bargain,   he   un- 
consciously misconstrued  his  own  deliberate 
contract,   which  Is  plainly  expressed  to  the 


contrary  of  what  he  contends  is  its  proper 
meaning.  If  he  had  appealed  to  the  generos- 
ity of  his  creditor,  instead  of  repudiating  his 
solemn  agreement,  he  would  perhaps  have 
received  a  more  acceptable  response  from  it, 
and  one  which  might  have  relieved  him  of  his 
present  embarrassment;  but  this  was  not 
done,  and  we  must  view  the  situation  in  the 
clear  light  of  the  law.  The  case  comes  within 
the  principle  of  Teeter  v.  Horner  Military 
School,  166  N.  G.  767,  Ann.  Gas.  1916D  309, 
81  S.  E.  767,  51  L.ILA.(N.S.)   975. 

The  objection  to  the  statement  of  the  ac- 
count as  evidence  under  the  statutes  (Revisal, 
sec.  1625,  and  Public  Laws  1917,' chap.  32) 
cannot  be  sustained.  It  is  answered  squarely 
by  the  terms  of  those  acts.  This  is  "an  ac- 
count for  goods  sold  and  delivered,  for  serv- 
ices rendered  and  labor  performed,"  which  is 
the  language  of  the  Public  Laws  of  1917, 
chap.  32.  It  was  ratified  12  February,  1917, 
and  took  effect  from  that  time.  The  trial 
took  place  22  February,  1917,  so  that  the 
act  applies  to  this  case  and  brings  it  within 
the  principle  stated  in  Garr  v.  Alexander,  169 
N.  C.  665,  86  S.  E.  613. 

There  is  really  no  disputed  fact  in  this 
case,  and  the  charge  of  the  court,  therefore, 
was  correct,  both  in  form  and  substance, 
and  it  follows  that  the  motion  for  a  nonsuit 
was  properly  denied. 

If  the  defendant  could  dictate  to  the  plain- 
tiff when  their  contract  should  cease  and  be 
determined,  and  could  correctly  and  legally 
insist  that  he  was  liable  only  for  damages 
at  the  time  of  the  breach,  and  not  to  the  full 
extent  of  the  benefit  which  would  have  ac* 
erued  if  the  contract  had  been  fully  performed 
according  to  its  terms,  as  settled  by  the  par- 
ties, it  would  seriously  impair  the  value  of 
contracts.  In  Teeter  v.  Homer  Military 
School,  supra,  we  said,  in  regard  to  a  similar 
contract,  where  there  was  an  advance  pay- 
ment for  a  period  of  the  school  term  which 
was  unexpired  when  plaintiff's  son  was  ex- 
pelled for  good  cause:  '*An  examination  of 
our  cases,  while  they  do  not  deal  with  the 
subject  in  every  phase  presented  in  this 
record,  will  show  that  we  have  substantially 
approved  the  doctrine  as  already  stated.  It 
is  founded  upon  justice  and  common  sense, 
and  should  prevail,  as  in  no  other  way  could 
our  schools  be  successfully  conducted,"  citing 
Horner  v.  BcJcer,  74  N.  G.  65;  Homer  School 
▼  Westcott,  124  N.  C.  618,  32  S.  E.  885.  A 
contract  is  not  [433]  made  to  be  broken,  but 
to  be  kept,  and  it  is  implied  that  neither 
party  will  do  anything  to  prevent  this  per- 
formance or  to  disappoint  the  just  expecta- 
tion of  the  other  party  that  it  will  be  carried 
out  in  accordance  with  its  terms. 

It  may  also  be  said  tliat  defendant  could 
not  reject  a  part  of  the  contract  and  accept 
another  part.  He  could  not  keep  that  which 
was   beneficial,   viz.,    the   text-books  sent  to 


PERRY  BROS.  r.  DIAMOND  ICE,  ETC.  CO. 

92  Wash.  105. 


891 


him,  and  refuse  to  perform  the  part  which  he 
did  not  like.  He  must  reject  all  or  none,  as 
this  is  the  essence  of  fairness.  Journal  Pub. 
Co.  T.  Barber,  165  N.  C.  478,. 81  S.  E.  604; 
Rudasill  v.  Falls,  92  N.  C.  222,  31  Cyc.  1257, 
1258;  Brimmer  v.  Brimmer,  174  N.  C.  435, 
«3  S.  E.  984,  at  this  term. 

There  is  no  harshness  in  requiring  the  de- 
fendant  to  do  what  he  promised  should  be 
done  by  him,  and  it  is  no  reason,  in  law  or  in 
morals,  for  breaking  the  contract  that  he  had 
acted  improvidently  in  making  it.  The  de- 
fendant did  not  even  ask  that  he  be  allowed 
to  compensate  the  plaintiff  as  of  the  time  of 
the  breach  by  him,  but  repudiated  the  con- 
tract and  broke  off  relations  with  the  plain- 
tiff, refusing  peremptorily  even  to  answer 
its  letters,  which  were  concilatory  in  their 
tone. 

There  was  no  error  committed  at  the  trial 
of  the  case. 
No  error. 

NOTE. 

In  passing  on  the  measure  of  recovery  for 
the  breach  of  a  contract  with  a  correspond- 
ence school  the  reported  case  holds  that 
where,  after  receiving  some  lessons,  the 
49tudent  repudiates  the  contract,  the  school 
is  not  bound  to  treat  the  contract  as  ter- 
minated and  recover  its  damages  to  that 
time,  but  may  continue  performance  on  its 
part  and  recover  the  full  contract  price  of 
the  correspondence  course.  The  earlier  cases 
discussing  the  remedies  of  a  party  to  a  con- 
tract on  an  anticipatory  breach  or  the  pre- 
vention of  performance  by  the  other  party 
are  discussed  in  the  notes  to  the  following 
cases:  O'Neill  v.  American  Legion  of  Honor, 
I  Ann.  Cas.  422;  Holt  v.  United  Security 
L.  Ins.  etc.  Co.  12  Ann.  Cas.  1105;  Brady  v. 
Oliver,  Ann.  Cas.  1913C  376;  Hart- Parr  Co. 
V.  Finley,  Ann.  Cas.  1917E  706;  anfl  Okla- 
homa Vinegar  Co.  v.  Carter,  94  Am.  St.  Rep. 
112. 
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Washington      Supreme     Court — Department 
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Food  and  Bmss  —  Cold  Storag^e  of  Food 
—Evidence  of  Nesligenoe. 

A  complaint,  alleging  that  plaintiffs  eggs, 
when  placed  in  storage  in  defendant's  ware- 


house, were  fresh  and  in  good  condition,  and 
while  stored  there  became  tainted  with  a 
foreign  and  unnatural  flavor,  is  a  sufficient 
pleading  of  negligence,  at  least  with  an  allega- 
tion that  plaintiff  does  not  know  the  specitic 
acts  of  defendant's  negligence;  proof  thereof 
making  a  prima  facie  case. 
[See  note  at  end  of  this  case.] 

Same. 

Evidence  in  an  action  for  injury  to  eggs  in 
cold  storage  is  held  to  be  sufficient  to  show  that 
when  stored  they  were  free  from  unnatural 
flavor  or  odor,  and  acquired  it  while  in  the 
warehouse,  making  the  question  of  negligence 
as  the  producing  cause  one  for  the  jury. 

[See  note  at  end  of  this  case.] 

Same. 

The  real  issue  being  whether  eggs  acquired 
their  foreign  and  unnatural  flavor  after  being 
placed  in  defendant's  cold  storage  plant,  any 
error  in  admission  of  evidence  of  test  of  the 
eggs  before  stored  for  natural  deterioration 
is  not  prejudicial. 

[See  note  at  end  of  this  case.] 

Same.     . 

On  the  issue  of  plaintiff's  eggs  having  ac- 
quired their  foreign  and  unnatural  flavor 
while  in  defendant's  cold  storage  plant,  evi- 
dence that  another's  eggs  placed  in  the  same 
room  with  plaintiff's  eggs  came  out  with  the 
same  foreign  flavor  is  admissible,  though  it  be 
not  shown  that  they  did  not  have  it  when 
placed  therein. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Harmless  Error  ~ 
Admission  of  Evidence. 

The  real  issue  being  whether  plaintiff's 
eggs  acquired  their  foreign  and  unnatural 
flavor  before  or  after  being  put  in  defendant's 
cold  storage  plant,  any  error  in  admission  of 
testimony  of  the  president  of  the  shipping 
company  as  to  the  general  course  of  business 
of  the  company,  relative  to  the  natural  qual- 
ity of  the  eggs,  as  regards  deterioration,  when 
shipped,  is  harmless. 

Same. 

The  issue  being  whether  plaintiff's  eggs 
acquired  their  foreign  and  unnatural  flavor 
after  being  put  in*  defendant's  cold  storage, 
and  defendant's  manager  having  on  cross- 
examination  stated  that  it  had  never  per- 
mitted fruit  to  be  stored 'in  any  room  with 
eggs,  except  when  the  owner  expressly  con- 
sented, and  that  this  had  been  done  on  a 
certain  occasion  in  the  storing  of  the  eggs  of 
S.,  testimony  of  S.  that  on  such  occasion  he 
had  not  consented  to  the  storing  of  his  eggs 
with  fruit,  as  impeaching  testimony  on  a 
collateral  issue,  is  of  too  small  consequence 
to  be  prejudicial. 

Instmctions  —  Requests  ^  Giving  in 
Substance. 

It  is  enough  that  requested  instructions  are 
given  in  substance  b;^  the  court. 

Appeal  from  Superior  Courts  King 
county:    Dtk]&1£AN,  Judge. 

Action  by  Perry  Brothers,  plaintiff,  against 
Diamond  Ice  and  Storage  Company,  de- 
fendant.   Judgment  for  plaintiff.    Defendant 
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appeals.    The  facts  are  stated  in  the  opinion. 
Affibmed. 

James  B,  Eotce  and  A,  J,  Falknor  for  ap- 
pellant. 

Tho8.  F.  Mtirphine,  Oliver  Hulhack  and 
Frederick  R.  Burch  for  respondent. 

[106]  Parker,  J. — ^The  plaintiflf  seeks  re- 
covery of  damages  which  it  claims  to  have 
suffered  as  the  result  of  the  defendant's  neg- 
ligence in  allowing  a  quantity  of  eggs,  placed 
in  its  custody  for  cold  storage,  to  become 
tainted  with  -a  foreign  and  unnatural  flavor, 
thereby  rendering  them  unsaleable  as  first- 
class  storage  eggs.  Trial  in  the  superior 
court  sitting  with  a  jury  resulted  in  ver- 
dict and  judgment  awarding  plaintiff  dam- 
ages in  the  sum  of  $578.59,  from  which  the 
defendant  has  appealed  to  this  court. 

Respondent,  Perry  Brothers,  is  a  corpora- 
tion engaged  in  the  produce  businesB  in  the 
city  of  Seattle.  Appellant,  Diamond  Ice  & 
Storage  Company,  is  a  coporation  engaged 
in  the  cold  storage  business,  maintaining 
its  plant  and  warehouse  in  the  city  of 
Seattle.  On  May  22,  1914,  one  I.  L.  Strong, 
having  received  at  Seattle  a  carload  ship- 
ment of  eggs  from  the  Henningsen  Cream- 
ery Company  of  Minot,  North  Dakota,  en- 
tered into  a  contract  with  appellant  for  the 
placing  of  the  eggs  in  cold  storage  in  its 
cold  storage  warehouse.  The  eggs,  consist- 
ing of  four  hundred  cases,  were  accordingly 
received  and  placed  in  cold  storage  by  ap- 
pellant, excepting  twenty  cases  thereof,  ten 
cases  being  retained  by  Strong  as  samples 
for  the  purpose  of  testing  their  quality  and 
ten  cases  being  rejected  by  appellant  as  not 
suitable  for  storage  because  of  the  damaged 
condition  of  the  cases  and  the  breaking  of 
some  of  the  eggs  therein,  evidently  occurring 
in  shipment,  which  ten  cases  were  turned 
over  by  Strong  to  respotylent  for  sale  upon 
his  account.  On  May  29,  1914,  Strong  sold 
the  stored  eggs  to  respondent  and  also 
[107]  assigned  to  it  his  storage  contract  with 
appellant.  During  the  fall  of  1914,  respond-: 
ent  received  the  eggs  from  appellant  from 
time  to  time,  when,  as  claimed  by  respond- 
ent, it  discovered  their  damaged  condition. 
Other  facts  will  be  noticed  as  may  become 
necessary  in  our  discussion  of  the  several 
contentions  made  by  counsel  for  appellant. 

It  is  first  contended  by  counsel  for  ap- 
pellant that  the  superior  coiurt  erred  in  over- 
ruling the  general  demurrer  to  respondent's 
complaint,  the  allegations  of  which,  so  far 
as  we  need  here  notice  them,  are  as  follows: 

"That  at  the  time  said  contract  above 
referred  to  was  executed  and  at  the  time 
that  said  carload  of  eggs  were  delivered  to 
and  received  bv  the  above  defendant  for  cold 
storage  the  said  eggs  were  in  good  grade, 
sweet  and  first  class     •    .    . 


"That  owing  to  the  negligence  of  the  de- 
fendant all  of  said  eggs  while  thus  stored 
and  in  the  custody  and  control  of  said  de- 
fendant becamje  tainted  with  a  'foreign  and 
unnatural  flavor  and  rendered  unsaleable  as 
first  class  storage  eggs." 

Prior  to  the  filing  of  the  demurrer  by 
coimsel  for  appellant,  they  moved  the  court 
to  require  respondent  to  make  its  complaint 
more  definite  and  certain  as  to  the  partica- 
lar  acts  of  negligence  on  the  part  of  appel- 
lant which  caused  the  eggs  to  become  taint- 
ed with  the  foreign  and  unnatural  flavor. 
The  court  granted  this  motion,  when  counsel 
for  respondent  filed  response  thereto  as  fol- 
lows: 

"In  reference  to  the  specific  acts  of  negli- 
genoe  constituting  the  acts  of  negligence  al- 
leged in  plaintiff's  complaint,  plaintiff  here- 
with states  that  it  has  no  knowledge  of  any 
of  said  specific  acts  and  has  no  means  of  ob- 
taining knowledge  thereof,  and  further  that 
the  said  acts  are  within  the  knowledge  of 
the  defendant  only." 

The  trial  court,  in  overruling  appellant'^ 
demurrer,  manifestly  read  the  above  quoted 
allegations  of  the  complaint  together  with 
this  response  to  its  order,  as  a  part  of  the 
complaint.  These  allegations  of  fact,  it  is 
insisted  by  counsel  for  appellant,  do  not  suf- 
ficiently plead  negligence  of  appellant.  It 
seems  to  us  that  the  overruling  of  the  de- 
murrer by  [108]  the  superior  court  must  be 
held  proper  under  our  holding  in  Smith  v. 
Diamond  Ice,  etc.  Co.  65  Wash.  576,  IIS 
Pac.  646,  38  L.R.A.(N.S.)  994.  In  that  cage 
it  was  held,  in  harmony  with  the  general 
rule  as  shown  by  the  authorities  therein 
cited,  that  a  verdict  for  damages  to  meat 
held  by  defendant  in  cold  storage  was  sus- 
tained by  evidence  that  it  was  in  good  con- 
dition when  delivered  and  became  unmarket- 
able by  reason  of  the  odor  of  iodoform  and 
fish  acquired  while  in  defendant's  custody. 
In  other  words,  that  in  such  a  q^se  the 
plaintiff  claiming  damages  is  not  required 
to  aflirmatively  prove  the  specific  acts  con- 
stituting the  defendant's  negligence  in  not 
properly  caring  for  the  commodity  stored, 
but  in  order  to  make  out  a  prima  facie  case 
it  is  only  required  to  prove  that  the  com- 
modity went  into  storage  in  good  condition 
and  came  out  impregnated  with  a  foreign 
substance.  This  is  a  different  proposition 
from  a  commodity  being  in  a  good  condition 
when  going  into  cold  storage  and  coming  out 
showing  deterioration  from  natural  causes 
and  the  lapse  of  time  only.  So  if  it  is  true, 
as  here  alleged,  that  respondent's  eggs  were, 
when  placed  in  storage  in  appellant's  ware- 
house, fresh  and  in  good  condition  and  while 
stored  there  became  tainted  with  a  foreign 
and  unnatural  flavor,  then  respondent  has 
made  out  a  prima  facie  case  of  negligence 
against  appellant,  entitling  it  to  recover  the 
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damages  flowing  therefrom  in  the  deteriora* 
tion  of  the  value  df  the  eggB  so  caused,  and 
the  hurden  of  freeing  itself  from  such  pre- 
aumed  negligence  by  proof  rests  upon  ap- 
pellant. In  other  words,  it  is  thereby  put 
to  its  defense.  We  think  it  follows  that  re« 
apondent's  complaint,  read  together  with  its 
response  to  the  court's  order  to  make  its 
complaint  more  specific  and  certain,  stated 
a  good  cause  of  action.  We  oonelude  that 
the  court  did  not  err  in  ovsrruliiig  appel- 
lant's general  demurrer. 

It  is  contended  that  the  evide&ee  is  in- 
sufficient to  sustain  the  yerdict  and  judg- 
ment. It  seems  to  be  conceded  that  these 
four  hundred  cases  of  eggs  were  the  accumu- 
lation  of  a  promiscuous  gathering  of  eggs 
produced  in  the  neighborhood  [109]  of  Mlnot, 
North  Dakota,  in  the  spring  of  1914,  from 
which  point  they  were  shipped  by  the  Hen- 
ningsen  Creamery  Company  to  Seattle  to 
I.  L.  Strong,  respondent's  assignor,  and  that 
they  were  then  probably  from  four  to  six 
weeks  old.  The  eggs  were  packed  in  cases 
of  the  usual  construction,  containing  small 
compartments  partitioned  off  with  card- 
board. This  cardboard  portion  of  the  oases 
Is  commonly  called  the  fillers.  Each  case 
contained  thirty  dozen  eggs.  It  is  conceded 
that  eggs  are  a  perishable  commodity;  that 
they  begin  to  deteriorate  from  the  time  they 
Are  laid  and  that  cold  storage  does  not  en- 
tirely stop  their  deterioration  but  only  re- 
gards it  to  the  extent  that  they  can  be 
preserved  in  good  condition  for  a  period  of 
about  eight  months.  The  eggs  were  shipped 
in  an  ordinary  regrigerator  car,  but  the  car 
was  not  iced,  this  being  evidently  deemed 
unnecessary  because  of  the  time  of  the  year. 
In  its  journey  to  Seattle,  the  car  passed 
from  temperature  varying  from  near  zero  to 
eight-five  degrees  above  zero.  It  seems  high- 
ly probable,  however,  that  the  temperature 
in  the  egg  cases  would  not  vary  nearly  to 
this  extent.  When  the  car  arrived  at 
Seattle,  Strong  took  therefrom  ten  cases  of 
the  eggs,  five  from  near  the  middle  and  two 
from  one  end  and  three  from  the  other,  for 
samples  to  be  tested  by  the  usual  method  of 
candling.  These  ten  cases  were  so  tested 
and  found  to  be  in  good  condition,  that  is, 
they  showed  no  signs  of  natural  deteriora- 
tion, nor  were  they  attended  by  any  foreign 
or  unnatural  odor.  Upon  unloading  the  car 
at  appellant's  war^ouse,  ten  cases  were 
found  somewhat  damaged,  that  is,  the  cases 
were  found  broken  and  some  of  the  eggs 
therein  broken.  The  eggs  in  these  cases  were 
rejected  by  appellant  as  not  fit  for  storage 
and  were  turned  over  by  Strong  to  respond- 
ent for  sale  upon  his  account.  An  examina- 
tion of  the  eggs  in  these, ten  cases  showed 
them  to  be  free  from  natural  deterioration 
and   free  from   foreign   or   unnatural   odor. 


The  testimony  of  witnesses  seems  to  render 
it  clear  that,  when  the  car  was  opened  and 
during  its  unloading  at  appellant's  plant,  no 
foreign  or  unnatural  odor  was  in  the 
[110]  car  or  attended  the  eggs.  A  few  of  the 
oases  were  found  to  be  slightly  damp.  None 
of  the  eggs  other  than  those  in  the  twenty 
cases  were  taken  from  the  cases  for  exami- 
nation. The  testimony  of  two  witnesses  ex- 
perienced in  handling  and  testing  eggs  tended 
to  show  that  the  taking  of  the  twenty  cases 
of  eggs  from  the  car  and  testing  them  as 
was  done  constituted  a  fair  test  of  the  qual- 
ity of  the  entire  lot.  This  is,  in  substance, 
the  showing  as  to  the  condition  of  the  eggs 
when  received  by  appellant. 

In  September,  1914,  about  four  months 
after  the  eggs  were  received  and  placed  in 
cold  storage  by  appellant,  respondent  com- 
menced to  take  them  out»  and  so  continued 
from  time  to  time  during  the  fall  of  that 
year,  when  it  was  discovered  that  the  eggs 
had  acquired  a  foreign  and  unnatural  odor 
or  flavor,  though  they  showed  no  evidence 
of  decay  or  natural  deterioration,  being  in 
outward  appearance,  and  also  as  appearing 
when  candled,  suitable  for  the  market  as 
first-class  storage  eggs.  But  because  of  this 
foreign  and  unnatural  flavor,  respondent 
was  compelled  to  sell  them  at  a  very  much 
reduced  price.  No  contention  is  made  here 
as  to  the  extent  of  the  loss  to  respondent 
from  this  cause,  the  contention  being  only 
as  to  appellant's  responsibility  therefor. 
The  flavor  or  odor  with  which  the  eggs  had 
became  impregnated  was  described  by  at 
least  one  witness  as  of  a  "fruity"  character; 
others  seemed  hardly  able  to  describe  it 
other  than  that  it  was  some  odor  foreign  to 
eggs.  One  witness  testified  to  the  existence 
of  a  "fruity"  odor  in  the  room  where  the 
eggs  were  stored,  and  other  eggs  stored  a 
portion  of  the  same  time  in  the  same  room 
came  out  impregnated  with  the  same  odor  as 
respondent's  eggs  had  acquired.  It  is  con- 
ceded that  eggs  are  susceptible  to  becoming 
impregnated  with  foreign  odors,  especially 
fruit  odors  with  which  they  may  come  in 
contact,  seriously  damaged  thereby,  and  for 
that  reason  it  is  very  necessary  that  they 
be  stored  in  a  room  by  themselves  so  as  to 
be  free  from  such  foreign  odors. 

[Ill]  The  testimony  introduced  on  appel- 
lant's behalf  tended  to  show  that  its  plant 
was  of  modern  construction  and  operated  with 
skill  and  care.  But  little  evidence  was  of- 
fered in  appellant's  behalf  tending  to  affirma- 
tively show  the  cause  of  the  eggs  acquiring 
the  foreign  and  unnatural  odor,  other  than 
testimony  tending  to  show  that  they  might 
have  acquired  such  odor  from  the  cardboard 
fillers,  some  of  which  were  slightly  damp 
when  the  eggs  were  first  placed  in  cold  stor- 
age.    It  would  seem,  however,  from  the  evi- 
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dence  that,  in  order  for  the  eggs  to  become 
to  any  noticeable  degree  impregnated  with 
the  odor  of  the  cardboard  fiiiers,  the  fillers 
would  be  required  to  be  damp  for  some  con- 
siderable time.  The  testimony  of  appellant's 
manager  given  upon  cross-examination,  as 
abstracted  by  appellant's  counsel,  reads  in 
part  as  follows: 

"We  examined  this  car  just  the  same  as 
we  examined  any  others.  We  passed  it  as  to 
the  cases  looking  all  right  and  apparently 
in  good  shape.  We  found  nothing  apparently 
damp  about  them.  We  found  no  smell  or 
odor  in  any  way  except  what  is  ordinary  with 
a  car  of  eggs.  We  set  out  ten  cases  as  being 
broken.  We  found  nothing  wrong  except 
these  ten  cases.  We  selected  the  ten  cases 
from  three  hundred  ninety  cases  that  were 
in  the  car.  Those  ten  cases  were  the  only 
.ones  in  the  entire  car  that  gave  any  indica- 
tion of  being  a  poor  storage  proposition. 
When  they  came  out  of  our  plant  they  had 
this  strong  smell  to  them.  I  did  not  see  any 
mold  on  these  eggs.  The  fillers  were  not 
apparently  damp  when  they  came  out.  The 
eggs  looked  all  right.  We  candled  some  of 
these  eggs.  There  would  be  some  rotten  eggs 
in  a  case.  There  are  always  some.  You 
take  a  case  of  eggs  coming  in  from  the 
country,  claimed  to  be  strictly  fresh,  nice 
eggs,  you  will  find  that  lots  of  eggs  in  that 
case  are  rotten.  That  is  true  of  all  com- 
mercial egs.  These  eggs  before  the  candle 
looked  a  very  good  grade  of  storage  eggs,  as 
you  would  expect  to  find  in  -storage  eggs  at 
that  time  of  year.  My  idea  would  be  that 
the  eggs  were  contaminated  with  the  smell  of 
this  strawboard  filler." 

Passing,  for  the  moment,  the  question  of 
the  admissibility  of  certain  of  the  testimony 
tending  to  show  the  good  condition  [112]  of 
the  eggs  when  placed  in  cold  storage,  we  are 
constrained  to  hold  the  evidence  sufficient  to 
show  their  good  condition  at  that  time,  es- 
pecially as  to  their  being  at  that  time  free 
from  foreign  or  unnatural  flavor  or  odor, 
and  also  to  hold  that  the  evidence  sufiicient- 
ly  shows  that  they  acquired  the  foreign  and 
unnatural  flavor  or  odor  while  in  cold  ntor- 
age  in  appellant's*  warehouse.  We  conclude 
that,  under  all  the  circumstances  shown,  and 
in  the  light  of  our  decision  in  Smith  v. 
Diamond  Ice,  etc.  Co.  supra,  above  noticed, 
the  question  of  appellant's  negligence  as  the 
producing  cause  of  the  eggs  having  acquired 
while  in  its  warehouse  a  foreign  or  unnatural 
flavor  or  odor  resulting  in  respondent's  dam- 
age, became  a  question  for  the  jury,  and 
that  we  are  not  warranted  in  disturbing 
the  verdict  so  far  as  the  sufiiciency  of  the 
evidence  touching  the  question  of  appellant's 
negligence  is  concerned. 

It  is  contended  that  the  trial  court  erred 
in  admitting  proof  of  the  condition  of  the 


twenty  cases  of  eggs  as  shown  by  their  ex- 
amination when  taken  from  the  car.  In  this 
connection,  it  is  also  contended  that  the 
trial  court  erred  in  admitting  the  testimony 
of  two  witnesses  as  experts  who  were  ex- 
perienced in  handling  and  testing  eggs,  to 
the  effect  that,  in  their  opinion,  the  examina- 
tion of  the  twenty  cases  of  eggs  taken  from 
the  four  htmdred  case  lot,  as  these  twenty 
cases  were  taken,  would  constitute  a  fair 
test  as  to  the  quality  of  the  whole  four 
hundred  cases.  The  argument  is,  in  sub- 
stance, that  the  condition  of  the  twentv 
cases  of  eggs  so  examined  and  tested  was 
inadmissible  as  evidence  tending  to  show 
the  condition  of  the  three  hundred  eighty 
cases  received  and  placed  in  cold  storage  by 
appellant;  and  that,  in  any  event>  if  ad- 
missible, it  was  not  proper  to  allow  expert 
testimony  as  to  the  fairness  of  such  testing 
of  the  quality  of  all  the  eggs.  Having  in 
mind  the  fact  that  the  real  contention  here 
has  to  do  with  the  question  of  the  eggs  be- 
coming impregnated  with  a  foreign  flavor  or 
odor,  we  are  constrained  to  hold  that  neither 
the  showing  as  to  the  condition  of  the  twenty 
cases  of  [113]  eggs  nor  the  testimony  of  ex- 
perts giving  their  opinion  as  to  that  being 
a  fair  test  of  the  quality  of  all  the  egg» 
was  prejudicially  erroneous.  ^ianifestly, 
the  jury  must  have  concluded  that  appellant 
was  rendered  liable  because  of  the  foreign 
flavor  or  odor  acquired  by  the  eggs  while  in 
its  possession  and  not  because  of  any  natu- 
ral deterioration  of  the  eggs.  It  seems  to 
us  that  the  condition  of  the  twenty  cases 
of  eggs  taken  from  the  car  constituted  some 
evidence  tending  to  show  that  the  lot  as  a 
whole  was  not  impregnated  with  any  for- 
eign flavor  or  odor.  It  also  seems  to  us^ 
that  the  proper  manner  of  testing  and  de- 
termining the  quality  of  a  lot  of  eggs  such  a^ 
these  is  not  a  matter  of  such  common  knowl- 
edge as  to  exclude  the  opinion  evidence  given 
by  those  experienced  in  such  matters.  We 
conclude  that  the  claimed  error  in  receiving 
these  two  items  of  evidence  was  in  no  event 
prejudicial  error. 

One  Klock  was  permitted  to  testify  to 
the  effect  that  certain  eggs  belonging  to  him 
stored  in  the  same  room  with  respondent's 
eggs  iU'  appellant's  warehouse  came  out  im- 
pregnated with  the  same  odor  or  flavor  a* 
respondent's  eggs.  The  admission  of  this 
testimony  is  claimed  by  counsel  for  appel- 
lant to  have  been  erroneous.  The  argument 
seems  to  be  that  the  evidence  was  improperly 
admitted  because  it  was  not  shown  in  what 
condition  K lock's  eggs  were  when  they  went 
into  the  room  with  respondent's  eggs.  We 
are  unable  to  see  whv  this  fact  should  ex- 
elude  K  lock's  testimonv  as  to  the  forcism 
flavor  or  odor  possessed  by  his  eggs  wher? 
thev  came  out  of  that  room.    That  was  some 
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efvidence  teoding  to  show  the  presence  of  a 
foreign  or  unnatural  flavor  or  odor  in  that 
room  with  respondent's  eggs.  Even  if  Klock's 
^iga  were  so  impregnated  when  they  went 
in>  as  counsel  for  appelant  seems  to  think 
ought  to  have  been  first  shown,  it  would 
not  change  the  fact  of  respondent's  eggs  hav- 
ing ticquired  such  lumatural  flavor  or  odor 
while  there.  This  would  not  weaken  the 
presumption  that  appellant  was  responsible 
[114]  for  the  foreign  flavor  acquired  by  re- 
spondent's eggs,  since  manifestly  appellant 
caused  Klock's  eggs  to  be  placed  in  that  room 
with  respondent's  eggs. 

It  is  contended  that  the  trial  court  erred 
in  permitting,  over  the  objection  of  counsel 
for   appellant,  A.  P.  Henningsen,  the  presi- 
dent of  the  Henningsen  Creamery  Company 
of  Minot,  North  Dakota,  to  testify  in  a  gen- 
eral way  as  to  the  manner  of  that  company 
acquiring,  packing  and  shipping  eggs  at  that 
time  of  the  year.    He  testified  in  substance, 
that  at  that  time  of  the  year  they  shipped 
only  number  one  eggs  from  that  section  of 
the   cotmtry;  that  no  others  could  be  then 
had    there;     that    usually    the    eggs  .  were 
gathered  and  concentrated  at  the   point  of 
shipment   and   there   packed    in   cases   with 
fillers,    with   the   small,   dirty   and   cracked 
eggs  thrown  out;   that  at  that  time  of  the 
year  they  would  pack  an  average  of  a  car 
a  day  or  sometimes  a  car  every  two  days 
and  immediately  ship  them.    Upon  cross-ex- 
amination, it  developed  that  Mr.  Henningsen 
was  not  at  Minot,  North  Dakota,  when  this 
car    of   eggs   was   collected   and   shipped   to 
Strong  at  Seattle;  hence,  so  far  as  his  testi- 
mony relates  to  this  car  of  ^gg&9  it  would 
have  to  be  regarded  as  hearsay,  and  this  was 
the  ground   upon   which   counsel   for   appel- 
lant  sought   t§  have  all  his   testimony  ex- 
cluded, motion  to  that  effect  being  by  the 
court  denied.    Viewed  in  the  light  of  techni- 
cal rules  of  evidence,  there  is  probably  some 
ground  for  exclusion  of  a  large  portion  if 
not  all  of  this  testimony.     It  can  hardly  be 
said,  however,  that  any  of  it  was  hearsay, 
since  it  relates  to  the  general  course  of  busi- 
ness of  his  company  with  which  it  is  to  be 
presumed  he,  being  its  president,  must  have 
been     acquainted.       While     this     testimony 
seems  to  have  some  bearing  upon  the  ques- 
tion of  the  natural  quality  of  the  eggs  thnt 
company   was   accustomed   to    ship   at   that 
time  of  the  year  from  that  point,  it  hardly 
touched  what   is   manifestly   the   real   ques- 
tion here  in  issue;   that  is,  whether  or  not 
the  eggs  herein  question  were,  at  the  time 
they  were  placed  in  cold   storage,  attended 
with    any    foreign    flavor    or     [115]     odor. 
Whatever   technical    error   there    mav    have 
been   in  receiving  this  testimony,  we  think 
it   was   plainly   of   not    such    a   prejudicial 
character  as  to  warrant  a  reversal  'of  the 
judgment  by  reason  of  its  admission. 


Some  contention  is  made  in  appellant's  be- 
half that  the  court  erred  in  allowing  im- 
peachment testimony  to  be  introduced  tend- 
ing to  impeach  its  witness  Q.  Peniston,  its 
manager,  on  a  collateral  issue.  Reading  the 
testimony  of  Peniston  given  upon  cross-ex» 
amination  and  the  claimed  impeaching  testi- 
mony thereon  given  by  Strong,  we  conclude 
that  Strong's  testimony  must  be  regarded  as 
of  so  slight  an  impeaching  character  as  to 
not  call  for  serious  consideration  from  us 
as  a  ground  for  reversal  of  the  judgment. 
It  was  brought  out  on  the  cross-examina- 
tion of  Peniston  that  appellant,  as  Jie  stated,, 
had  never  permitted  fruit  to  be  stored  in 
any  of  its  rooms  with  eggs,  except  on  oc- 
casions when  the  owner  of  the  eggs  express- 
ly consented  in  view  of  the  fact  that  his 
eggs  were  to  remain  but  a  short  time  and 
that  this  was  done  one  time  in  connection 
with  the  storing  of  eggs  for  Mr.  Strong  for 
a  short  time.  The  claim  impeaching  testi- 
mony given  by  Mr.  Strong  was  to  the  effect 
that  he  had  not  consented  to  the  storing  of 
eggs  with  fruit  at  the  time  mentioned. 
Plainly,  this  is  of  to  small  consequence  to 
warrant  reversal  of  the  judgment,  though  it 
may  be  that  the  impeaching  testimony  was 
technically  erroneously  received. 

Claim  of  error  is  made  upon  the  giving 
of  certain  ins  true  ticms  by  the  trial  court 
and  the  refusal  of  it  to  give  others  requested 
by  counsel  for  appellant.  So  far  as  the  re- 
quested instructions  are  concerned,  they 
were  given  in  substance  by  the  court,  though 
in  different  language.  As  to  the  instruc- 
tions given  by  the  court,  we  think  it  suf- 
ficient to  say  that  they,  as  a  whole  fairly 
and  fully  covered  the  issues,  in  keeping  with 
out  decision  in  Smith  v.  Diamond  Ice,  etc. 
Co.  supra.  The  error  so  claimed  involves 
the  question  of  law  and  presumption  of 
negligence  above  noticed  by  us  in  disposing 
of  [116]  the  question  of  the  sufficiency  of 
the  complaint  as  stating  actionable  negli- 
gence in  cases  of  this  character. 

We  do  not  discover  any  prejudicial  error 
in  the  record,  and  are  therefore  constrained 
to  affirm   the  judgment.     It  is   so   ordered. 

Morris,  C.  J.,  Bausman,  Holcomb,  and  Main, 
JJ.,  concur. 


NOTE. 
Cold  Storage  of  Food. 

The  purpose  of  this  note  is  to  review  the 
few  recent  cases  relating  to  the  cold  stor- 
age of  food.  The  earlier  cases  on  this  sub- 
ject are  collected  in  the  note  to  State  Pub- 
lic Utilities  Commission  v.  Monarch  Refrig- 
erating Co.  Ann.  Cas.  1916A  628. 

A  public  health  law  affecting  the  cold  stor- 
age of  food  is  not  to  be  construed  as  retro- 
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active.  People  v.  Wendell,  217  N.  Y.  260, 
Ann.  Cas.  1916B  701,  111  N.  E.  846,  revers- 
ing 170  App.  Div.  960,  155  N.  Y.  S.  1132. 
In  that  case  it  appeared  that  the  owner  of 
food  had  placed  it  in  a  cold  storage  ware- 
house  and  left  it  there  for  upwards  of  eleven 
months.  Several  months  after  the  food  was 
stored  there  was  enacted  an  amendment  to 
the  Public  Health  Law  (Consolidated  Laws 
1909,  c.  45,  §  337,  ad  amended  by  Laws  1914, 
c.  414;  McKinney^B  Consol.  Laws,  Book  44, 
p.  232)  providing  as  follows:  "It  shall  here- 
after be  unlawful  for  any  person,  corpora- 
tion or  corporations  engaged  in  the  busi- 
ness of  cold  storage  warehousemen  or  re- 
frigerating, or  for  any  person  placing  food 
in  a  cold  storage  warehouse,  to  keep  in  stor- 
age for  preservation  or  otherwise  any  kind 
of  food  or  any  article  used  for  food  a  longer 
period  than  ten  calendar  months,  excepting 
butter  products  which  may  be  kept  in  said 
cold  storage  or  refrigeration  twelve  calen- 
dar months."  It  was  held  that  the  foregoing 
section  did  not  apply  as  the  food  was  in 
storage  less  than  ten  months  counting  from 
the  time  when  the  section  went  into  effect. 

Reasonable  care  must  be  exercised  by  a 
cold  storage  warehouseman  to  preserve  food 
placed  in  storage  from  any  damage  whatso- 
ever. .  Thus  in  Springfield  Crystallized  Egg 
Co.  V.  Springfield  Ice,  etc.  Co.  259  Mo.  664, 
168  S.  W.  772,  it  appeared  that  heavy  rains 
caused  the  flooding  of  a  cold  storage  ware- 
house compartment  whereby  crystallized  eggs 
in  cold  storage  were  damaged.  The  court 
held  the  warehouseman  to  be  liable  in  view 
of  the  fact  that  the  continued  rain  should 
have  put  him  on  his  guard  and  required  him 
to  remove  the  eggs  which  were  deposited  in 
the  basement  to  a  more  suitable  and  safe 
place.  The  court  said:  "If  under  all  the 
circumstances  (to  wit,  from  the  prolonged 
rain,  the  downspouts  connecting  themselves 
with  the  drain,  the  low  sewer  grade,  the 
enormous  volume  of  surface  water,  the  high 
stream,  the  absence  of  all  protecting  de- 
vices against  back  flow,  the  water-Boaked 
earth)  defendant  had  notice  of  such  a  situa- 
tion as  would  put  a  reasonable  prudent  per- 
son on  guard  to  discover  the  entrance  of 
water  in  any  way,  and  required  it  to  take 
steps  to  remove  the  goods,  then  it  ought  to 
be  held  liable." 

In  Sherman  Ice  Co.  v.  Klein  (Tex.)  195 
S.  VV.  918,  wherein  it  appeared  that  meat 
placed  in  a  cold  istorage  room  molded,  the 
court  said:  "It  will  be  observed  by  the 
answer  of  the  appellant  that  it  is  alleged 
that  appellant  agreed  to  rent  the  room  in 
its  refrigerating  plant  and  to  keep  a  tem- 
perature ordinarily  maintained  in  refriger- 
ators where  meat  is  stored.  We  believe  the 
facts  in  this  case,  as  well  as  the  petition 
and  answer,  show  that  appellant  maintained 


a  cold  storage  business  in  connection  with 
its  ice  plant,  and  that  the  appellee  agreed 
to  take  a  room  in  the  cold  storage  for  the 
purpose  of  preserving  his  meat  and  to  keep 
it  cool  and  sweet  for  the  market.  If  his  evi- 
dence is  true,  he  contracted  for  the  room 
for  that  purpose  and  there  was  nothing  said 
as  to  how  it  should  be  kept,  further  than 
that  it  should  be  kept  in  shape.  If  the  jury 
accepted  this  testimony,  then  under  the  cir- 
cumstances as  alleged  and  proved  we  believe, 
under  the  law  governing  cold  storage,  that 
the  implied  agreement  was,  on  the  part  of 
the  appellant,  to  use  ordinary  care  to  main- 
tain it  in  such  condition  that  meat  could 
be  safely  kept  for  the  length  of  time  usual 
and  proper  in  cold  storages.  This  appears 
to  be  the  general  rule,  as  we  understand 
from  the  authorities,  for  such  plants." 

Evidence  that  food  placed  in  cold  stor- 
age in  good  condition  suffered  damage  or 
deterioration  therein  is  ordinarily  sufficient 
to  make  a  prima  facie  case  of  negligence 
on  the  part  of  the  warehouseman.  Sher- 
man Ice  Co.  T.  Klein  (Tex.)  195  S.  W.  918; 
Klock  Produce  Co.  v.  Diamond  Ice,  etc.  Co.  90 
Wash.  67,  155  Pac.  414,  98  Wash.  676,  168 
Pac.  476.     And  see  the  reported  case. 

In  Springfield  Crystallized  Egg  Co.  v. 
Springfield  Ice,  etc.  Co.  259  Mo.  664,  168  S. 
W.  772,  evidence  that  the  warehouseman  had 
ample  means,  facilities  and  time  to  moT« 
goods  from  danger  was  held  to  be  sufficient 
to  prove  negligence  in  an  action  for  damage 
caused  by  the  fiooding  of  the  storage  room. 
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Ohio  Supreme  Court— April  3,  1917. 
96  Ohio  8t.  172;  117  N.  JB.  173. 


Eleetions  —  Qnalilt cation  of  Voters  — 
I«egislatiTe  ContTol. 

The  provisions  of  section  1,  article  V  of  the 
constitution,  which  prescribe  the  qualifica- 
tions of  electors,  control  in  all  elections  held 
to  fill  offices  which  the  constitution  itself 
has  provided  for,  and  in  all  elections  tipon 
questions  submitted  to  a  vote  pursuant  to 
provisions  of  the  constitution;  and  such 
qualifications  can  be  altered  only  by  amend- 
ment to  the  constitution. 

[See  Ann.  Cas.  1915A  802.] 

Risht  of  Women  to  Vote  —  Mnnlelpal 
Charter  Conferring  Right. 

The  constitution  itself  having  by  article 
X%^II   committed   to   any   municipality  the 
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power  to  fradne  and  adopt  a  cKarter  for  its 
govenunent  and  to  eotercise  therounder  all 
powers  of  local  self-government,  subject  to  the 
limitations  express^  in  thai  article,  a  provi- 
sion in  the  charter  of  a  municipalitj,  adopted 
in  full  compliance  with  the  article  referred  to, 
which  confers  upon  women  the  right  to  vote 
for  all  mimicipal  elective  ofiScers  and  to  be 
appointed  or  elected  to  and  hold  any  munic- 
ipal office  provided  for  in  sudi  charter,  is 
valid.  (Mills  v.  City  Board  of  Elections  et 
al.  54  Ohio  St.  631,  and  State  ex  reL  v.  City 
of  Cincinnati  et  al.  19  Ohio  178,  approved 
and  followed,) 

[Siee  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Original  action  for  mandamus*  Taylor, 
relatrix,  and  French  et  aL,  defendants. 
Heard  on  demurrer  to  petition.     WsiT  Air 

IjOWED. 

[173]  This  is  a  proceeding  in  mandamus. 
The  petition  alleges  that  the  defendants  are 
the  deputy  state  supervisors  and  inspectors 
of  elections  in  and  for  the  county  of  Cuya- 
hoga, and  with  other  defendants  are  the  duly 
appointed,  qualified  and  acting  judges  of 
elections  in  and  for  the  election  precincts  in 
the  city  of  East  Cleveland,  Cuyahoga  county, 
Ohio;  that  on  the  6th  day  of  June,  1916,  the 
electors  of  the  city  of  East  Cleveland,  at  an 
election  duly  called  and  held  for  that  pur- 
pose, adopted  a  charter  estaiblishing  and 
providing  for  the  government  of  said  city; 
that  among  other  provisions  said  charter 
calls  for  the  holding  of  an  election  in  said 
city  on  the  7th  day  of  November,  1916,  to 
elect  the  municipal  officials  provided  for 
therein,  and  provides  that  all  elections  shall 
be  conducted  and  the  results  canvassed  and 
certified  by  the  election  authorities  prescribed 
by  the  general  election  laws;  and  that  pur- 
suant to  said  provisions  the  deputy  state 
supervisors  and  inspectors  named  are  making 
preparations  for  the  holding  of  said  election 
of  municipal  officials,  by  the  male  electors 
of  said  city,  and  at  a  meeting  on  the  20th  of 
October,  1916,  dnly  held  and  called,  by  unan- 
imous vote  adopted  a  resolution  [174]  refus- 
ing to  permit  women  to  vote  at  said  election, 
and  directing  the  judges  of  election  to  refuse 
to  receive  the  votes  of  women  thereat. 

The  petition  avers  that  said  charter  con- 
tained the  following  provisions: 

"Section  36-A.  Every  woman,  bom  in  the 
United  States,  or  who  is  the  wife  or  daughter 
of  a  citizen  of  the  United  States,  or  who  is 
a  naturalized  citizen  of  the  United  States, 
who  is  over  twenty-one  years  of  age  and  pos- 
sesses the  necessary  qualifications  in  regard 
to  residence  provided  for  men,  shall  be  en- 
titled to  vote  for  all  municipal  elective  officers 
and  shall  be  eligible  to  be  appointed  to,  to 

be  elected  to,   and  to   hold   any  municipal 
Ann.  Cas.  1918C. — 57. 
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office.  All  women  having  the  aforesaid  quali- 
fications shall  also  be  deemed  electors  and 
shall  be  entitled  to  vote  at  all  municipal 
elections  except  ag  otherwise  provided  by  the 
Constitution  of  the  State  of  Ohio.*' 

'^Section  9i5.  For  the  purpose  of  nom* 
inating  and  electing  officers^  holding  and 
conducting  all  municipal  elections,  and  deter- 
mining and  establishing  the  right  to  vote  at 
said  elections,  this  Charter  shall  take  effect 
from  the  time  of  its  approval  by  the  electors 
of  the  city;  and  for  all  other  purposes,  it 
shall  take  effect  on  the  1st  day  of  January, 
1918." 

The  relatrix  alleges  that  she  is  a  resident 
of  East  Cleveland  and  possesses  the  necessary 
qualifications  to  vote  as  prescribed  in  the 
charter. 

The  petition  prays  that  the  writ  of  manda- 
mus may  issue  commanding  the  defendants  to 
permit  her  to  vote  at  said  election,  and  for 
all  proper  relief. 

[175]  The  case  is  presented  on  demurrer 
filed  to  the  petition. 

Florence  E.  Allen,  Bwriholomew,  Leeper  d 
White  and  Oage,  Day,  Wilkin  d  Waohner  for 
relatrix. 

Cyrua  Locher  and  Frederick  W,  Qreen  for 
defendants. 

Johnson,  J. — ^The  demurrants  challenge 
the  validity  of  Section  36-A  of  the  charter 
of  the  city  of  East  Cleveland,  quoted  in  the 
above  statement.  They  insist  that  a  munic- 
ipality is  without  authority  to  include  in  its 
charter  any  provision  which  extends  the 
right  of  suffrage  beyond  the  provisions  of 
Section  1,  Article  V,  of  the  Constitution,  vis. : 
"Every  white  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years,  .  .  . 
shall  have  the  qualifications  of  an  elector, 
and  be  entitled  to  vote  at  all  elections."  They 
contend  substantially  that  this  section  def- 
initely fixes  the  class  of  persons  who  may 
vote  at  any  election  and  that  this  class  may 
vote  at  all  elections. 

On  the  other  hand  it  is  contended  that  by 
the  provisions  of  Article  XVIII  of  the  Con- 
stitution, as  amended  in  1912,  which  confers 
authority  on  any  municipality  to  adopt  a 
charter  for  its  government  and  to  exercise 
thereunder  all  powers  of  local  self-govern- 
ment, the  municipality  of  East  Cleveland  was 
authorized  to  include  the  provision  in  ques- 
tion in  its  charter. 

Counsel  for  the  relatrix  contend  that  the  case 
of  Mills  V.  The  Board  of  Elections,  [176]  6 
Ohio  Cir.  Dec.  86,  9  Ohio  Cir.  CJt.  134,  which 
was  affirmed  in  64  Ohio  St.  631,  47  N.  £.  1114, 
on  the  authority  of  State  v.  Cincinnati,  19 
Ohio  178,  is  decisive  of  the  question.  It  was 
there  held  that  the  act  of  April  24,  1894, 
conferring  upon  women  the  right  to  vote  and 
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be  voted  for  at  any  election  held  for  the 
purpose  of  choosing  any  school  director, 
member  of  the  board  of  education  or  school 
council  under  the  general  or  special  laws  of 
the  state  is  valid,  it  being  within  the  power 
to  provide  for  the  establishment  and  main- 
tenance of  common  schools  which  the  consti- 
tution confers  upon  the  general  assembly, 
and  not  within  the  limitation  contained  in 
Section  1  of  Article  V. 

It  is  said  by  Shauck,  J.,  in  the  opinion: 
"There  seems  to  be  no  occasion  to  doubt  that 
only  those  who  have  the  constitutional  qual- 
ifications of  electors  can  participate  in  elec- 
tions held  to  fill  the  offices  which  the 
constitution  itself  has  created.  This  is,  in 
some  states,  held  to  be  the  extent  of  the 
constitutional  restriction." 

In  referring  to  State  v.  Cincinnati,  19 
Ohio  178,  supra.  Judge  Shauck  says:  "In 
that  case  the  court  was  called  upon  to  de- 
termine whether  an  act  which  provided  for 
colored  schools  in  Cincinnati,  and  the  elec- 
tion of  colored  directors  by  colored  voters, 
was  valid.  Notwithstanding  the  provisions 
of  article  four  of  the  constitution  then  in 
force,  defining  an  elector  to  be  'a  white  male 
inhabitant,'  the  act  was  held  valid,  for  the 
reason  that  'the  whole  subject  of  organizing 
and  regulating  schools  had  been  left  to  the 
general  [177]  assembly,  in  the  exercise  of  its 
legislative  powers.* " 

In  Belles  v.  Burr,  76  Mich.  1,  43  N.  W.  24, 
it  was  held  that  the  legislature  may  confer 
upon  women  the  right  to  vote  for  officers 
charged  with  the  management  of  the  affairs 
of  the  school  districts.  In  the  Belles  case, 
at  page  11,  it  is  said:  "The  authority 
granted  by  the  Constitution  to  the  Legis- 
lature to  establish  a  common  or  primary 
school  system  carried  with  it  the  authority 
to  prescribe  what  officers  should  be  chosen  to 
conduct  the  affairs  of  the  school-districts,  to 
define  tfaelr  powers  and  duties,  their  term 
of  office,  and  how  and  by  whom  they  should 
be  chosen." 

In  Wheeler  v.  Brady,  15  Kan.  26,  it  is  held 
that  a  person  having  all  the  qualifications 
of  an  elector,  as  defined  by  Section  1,  Article 
V  of  the  Constitution,  except  that  such  per- 
son is  a  woman,  has  the  right  to  vote  at  an 
election  regularly  held  for  the  election  of  a 
school-district  treasurer.  It  is  pointed  out 
in  the  opinion  that  the  constitution  of  Kan- 
sas did  not  anywhere  mention  the  election  of 
any  school-district  officer  and  specifically  pro- 
vided that  all  officers  whose  election  or  ap- 
pointment is  not  provided  for  in  the  constitu- 
tion should  be  elected  or  appointed  as  may 
hf*  prescribed  by  law,  and  the  court  remarked : 
"Now,  if  section  1  of  article  V  of  tlie  consti- 
tution does  not  apply  to  school-district  elec- 
tions, then  what  is  there  to  prevent  the  legis- 
lature from  conferring  the  right  of  suffrage 
in  school-district  elections  upon  women?" 


Section  27,  Article  O  of  the  Ohio  Consti- 
tution, [178]  contains  a  like  provision,  viz.: 
"The  election  and  appointment  of  all  officers, 
and  the  filling  of  all  vacancies,  not  otherwise 
provided  for  by  this  constitution,  or  the 
constitution  of  the  United  States,  shall  be 
made  in  such  manner  as  may  be  directed  by 
law." 

In  State  v.  Cincinnati,  19  Ohio  178,  supra, 
the  court  say,  at  page  197:  "Now  a  school 
director,  although  in  some  respects  a  public 
officer,  is  not  even  a  township  officer.  He  is 
merely  the  officer  of  a  school  district — a  po- 
litical organization  unknown  to  the  constitu- 
tion— the  mere  creature  of  l^islative  enact- 
ment. And  it  seems  to  the  court  that  the 
power  creating  the  political  organization 
might  well  define  the  qualification  of  its  offi- 
cers, if  in  so  doing  they  do  not  violate  any 
express  provision  of  the  charter  under  which 
they  themselves  act." 

The  case  of  State  v.  Constantine,  42  Ohio 
St.  437,  51  Am.  Rep.  833,  is  referred  to  b? 
counsel  for  defendants.  It  was  there  held 
that  "A  statute  authorizing  the  election  of 
four  members  of  the  police  *board  at  the  same 
election,  but  which  denies  to  an  elector  the 
right  to  vote  for  more  than  two  members  is 
in  conflict  with  article  5  of  the  constitution." 

The  case  was  cited  and  considered  by  the 
court  in  the  Mills  case,  supra.  Judge  Shauck 
said  concerning  it:  "That  act  did  not  at- 
tempt to  extend  the  right  to  vote  to  any  who 
had  not  the  constitutional  qualificationi  of 
electors.  The  vice  of  the  act,  in  the  opinion 
of  the  court,  waa  that  in  the  election  of  mu- 
nicipal officers  it  denied  the  right  of  consti- 
tutionally qualified  electors  to  vote  for  the 
[179]  whole  number  of  officers  to  be  chosen. 
It  is  clear  that  the  act  now  under  considera- 
tion is  not  within  the  terms  of  that  decision, 
whether  within  its  principles  or  not." 

The  court  in  the  Constantine  case  point  out 
that  the  qualifications  of  electors  are  not  de- 
fined by  the  statute  there  involved. 

This  court  did  not  regard  that  case  as  con- 
trolling the  Mills  case,  supra.  Acts  of  a 
similar  character  have/  upon  like  reasoning, 
been  sustained  in  State  v.  Cones,  15  Xeb.  444, 
19  N.  W.  682;  Opinion  of  Justices,  115  Mass. 
602,  and  Huff  v.  Cook,  44  la.  639. 

Counsel  for  the  relatrix  cite  authorities  in 
support  of  the  -proposition  that  as  to  offices 
not  contemplated  or  provided  for  in  the  con- 
stitution the  legislature  in  creating  such  of- 
fices may  prescribe  the  qualifications  of  the 
voters  who  are  to  participate  in  filling  them, 
viz.:  Hanna  v.  Young,  84  Md.  179,  35  Atl. 
674,  57  Am.  St.  Rep.  396,  34  L.R,A.  55;  State 
V.  Hanson,  80  Neb.  724,  117  N.  W.  412; 
State  V.  Dillon,  32  Fla.  545,  14  So.  383,  22 
L.R.A.  124 ;  Scown  v.  Czarnecki,  264  111.  305, 
Ann.  Cas.  1915A  772,  106  N.  E.  275,  L.R.A. 
1915B  247,  and  Spitzer  v.  Fulton,  172  X.  Y. 
285,  64  X.  E.  957^  92  Am.  St.  Rep.  736.    So 
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far  as  the  present  case  is  concerned,  in  the 
view  we  take,  it  is  not  necessary  for  us  to 
approve  the  proposition  stated  nor  to  hold 
that  Section  1,  Article  V  of  the  Constitution 
of  Ohio,  is  limited  in  its  applicatioh  to  elec- 
tions of  officers  enumerated  in  the  constitu- 
tion. 

We  think  it  may  be  safely  stated  that  the 
weight  of  the  adjudications  since  the  deci- 
sion of  the  Mills  case,  supra,  has  tended 
to  support  the  propositions  there  laid  down. 
There  has  been  full  acquiescence  in  that  de- 
cision for  a  long  period  of  time,  and  the 
statute  there  involved  has  been  in  operation 
[180]  throughout  the  state.  It  is  generally 
agreed  that  when  a  decision  of  a  court  of 
last  resort  determining  the  constitutionality 
of  a  statute  has  been  acquiesced  in  by  the 
legislature  and  the  people  for  a  considerable 
period  of  time,  the  courts  incline  to  a  stead- 
fast adherence  to  that  decision.  6  Ruling 
Case  Law,  66. 

Defendants  call  attention  to  Section  4  of 
Article  XV  of  the  Constitution  as  amended 
in  1913.  After  the  language  of  the  original 
section,  "Xo  person  shall  be  elected  or  ap- 
pointed to  any  office  in  this  state,  unless  he 
possess  the  qualifications  of  an  elector;"  the 
amendment  adds  a  proviso  "that  women  who 
are  citizens  may  be  appointed  as  members  of 
boards  of,  or  to  positions  in,  those  depart- 
ments and  institutions  established  by  the 
state  or  any  political  subdivision  thereof  in- 
volving the  interests  or  care  of  women  or 
children  or  both."  The  proviso  expressly  con- 
cerns the  appointment  of  women  to  the  places 
named,  and  authorizes  the  appointment  of 
women  who  are  not  electors.  It  does  not 
concern  the  qualification  of  electors  or  the 
method  of  determining  it.  For  example,  it 
would  not  be  contended  that  it  was  intended 
to  deprive  women  of  the  right  to  vote  for  or 
be  elected  as  school  directors  in  accordance 
with  the  statute  then  and  now  in  force. 

But  it  is  insisted  by  the  defendants  that 
the  Mills  case  should  not  be  extended  beyond 
its  own  limits;  that  the  statute  involved  in 
that  case  was  held  valid  as  being  within  the 
power  to  provide  for  the  establishment  and 
maintenance  of  common  schools,  which  the 
constitution  cdnfers  on  the  general  assembly. 
[181]  To  this  it  is  replied  that  in  this  case 
it  is  not  necessary  to  do  so — that  the  pro- 
visions of  Article  XVIII  of  the  Constitution, 
as  amended  in  1912,  contain  an  equally  com- 
prehensive authority  to  municipalities  to 
adopt  charters  for  their  government  and  to 
exercise  all  powers  of  local  self-government. 

In  State  v.  Lynch,  88  Ohio  St.  71,  Ann. 
Cas.  1914D  949,  102  N.  E.  670,  48  L.R.A. 
(X.S.)  720,  which  involved  the  interpretation 
of  the  home-rule  amendment,  Article  XVIII 
of  the  Constitution,  Shauck,  J.,  points  out 
the  steps  by  which  the  terms  of  that  amend- 
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inent  became  effective  in  the  different  munici- 
palities. 

He  says,  at  page  93 :  ''This  article  provides 
two  modes  of  securing  the  permitted  immu- 
nity from  the  operation  of  the  uniform  laws 
which  the  legislature  is  required  to  pass." 

After  reciting  that  one  method  is  by  the 
passage  of  laws  by  the  legislature  to  be  rati- 
fied by  the  municipality  to  be  affected  there- 
by. Judge  Shauck  continues:  "The  other 
mode  is  defined  in  the  provisions  of  the  later 
sections  relating  to  the  adopticm  Of  charters. 
From  the  terms  and  nature  of  these  latter 
provisions  they  are  self -executing  in  the  sense 
that  no  legislative  act  is  necessary  to  make 
them  effective." 

In  Billings  v.  Cleveland  R.  Co.  92  Ohio  St. 
478,  111  K  E.  155,  it  is  said,  at  page  484: 
"It  was  contemplated  by  the  framer^  of  the 
amendment  to  the  constitution  that  the  pro- 
visions in  a  charter,  adopted  by  a  city,  would 
differ  from  the  general  laws  of  the  state, 
within  the  limits  defined  by  the  constitu- 
tion. The  object  of  tlie  amendment  was  to 
[182]  permit  such  differences  and  to  mak^ 
them  effective.  .  .  .  The  state  has  given 
its  sanction  to  a  charter  or  plan  of  local  self- 
government  when  thus  adopted.  Tliere  is  no 
imperium  in  imperio,  except  in  the  sense  that 
by  the  approval  of  the  state  the  city  exercises 
part  of  the  sovereign  power  under  the  limi- 
tations imposed,  and  may  thereby,  subject  to 
such  limitations,  exercise  all  powers  of  local 
self-government.  This  involves  no  lack  of  the 
harmony  that  is  essential  and  no  loss  by  the 
state  of  its  proper  authority  over  the  city 
and  its  people.  The  charter  becomes  the  or- 
ganic law  of  the  municipality  so  far  as  such 
local  powers  are  concerned." 

The  basis  of  the  opinion  and  the  judgment 
of  the  court  in  the  Mills  case,  supra,  was  that 
the  offices  to  be  filled  were  not  any  of  those 
created  by  the  constitution,  and  that  the  con- 
stitution had  conferred  power  upon  the  gen- 
eral assembly  to  provide  for  the  establish- 
ment and  maintenance  of  the  common  schools 

As  above  stated,  in  this  case  it  is  not  nec- 
essary, in  the  conclusion  we  have  arrived  at, 
to  hold  that  Section  1,  Article  V  of  the  Con- 
stitution, is  limited  in  its  application  to  the 
election  of  officers  enumerated  in  the  consti- 
tution. 

It  is  equally  clear  in  the  case  we  have  here 
that  the  offices  for  which  the  relatrix  seeks 
to  vote  were  not  created  by  the  constitution, 
and  it  is  also  equally  clear  that  the  subject- 
matter,  to  wit,  municipal  government,  is  one 
as  to  which  the  constitution  confers  power 
upon  the  municipality  to  adopt  its  own  pro- 
visions. The  charter  of  a  city,  which  has 
been  adopted  in  conformity  with  the  provi- 
sions of  [183]  Article  XVIII,  finds  its  valid- 
ity in  the  constitution  itself,  and  not  in  the 
enactments   of   the   general    assembly.      The 
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source  of  authority  and  the  measure  of  its 
extent  is  the  constitution.  It  would  seem  by 
analogy,  therefore,  that,  if  the  legislature 
was  vested  with  power  to  confer  the  right  to 
vote  upon  women  for  school  directors,  because 
that  is  not  an  office  created  by  the  constitu- 
tion, and  because  the  general  assembly  had 
been  given  power  to  provide  for  the  mainte- 
nance of  common  schools,  a  fortiori  the  char- 
ter of  a  city,  by  which  a  part  of  the  sovereign 
governmental  power  may  be  exercised  under 
the  sanction  of  the  constitution  itself,  which 
conferred  upon  women  the  right  to  vote  for 
municipal  elective  ofScers  and  to  be  elected 
to  and  hold  a  municipal  office,  not  created  by 
the  constitution  but  by  the  charter  itself,  Is 
valid. 

Counsel  for  defendants  concede  that  "it 
may  well  be  that  the  power  to  prescribe  the 
qualifications  of  electors  for  the  purpose  of 
all  local  elections  is  accurately  classified  as 
one  of  the  powers  of  local  self-government,*** 
but  contend  that  Article  V,  Section  1,  is  con- 
trolling. But  we  are  here  confronted  with 
the  Schedule  to  the  Constitution,  as  adopted 
in  1912,  viz. :  "Any  provision  of  the  amend- 
ments passed  and  submitted  by  this  conven- 
tion and  adopted  by  the  electors,  inconsistent 
with,  or  in  conflict  with,  any  provision  of  the 
present  constitution,  shall  be  held  to  prevail.** 

Any  provision  in  a  charter  which  purports 
to  confer  powers  upon  a  municipal  govern- 
ment in  excess  of  those  permitted  to  be  grant- 
ed by  the  constitution,  or  which  disregards 
in  any  way  the  [184]  limitations  imposed  by 
that  instrument,  would  of  course  be  void. 
Therefore,  the  provisions  of  Section  36-A,  con- 
ferring upon  women  the  right  to  vote  for  all 
municipal  elective  officers,  and  the  right  to 
hold  any  municipal  ofiice,  could  not  be  ex- 
tended beyond  the  proper  scope  of  local  self- 
government. 

The  authority  given  by  Article  XVIII  of 
the  Constitution  to  adopt  a  charter,  and  ex- 
ercise thereunder  all  powers  of  local  self- 
government,  is  manifestly  limited  to  matters 
of  purely  local  and  municipal  concern.  No 
power  is  thereby  granted  to  legislate  upon 
or  interfere  in  any  way  with  the  affairs  of 
the  state  government.  The  municipality,  as 
well  after  as  before  the  adoption  of  a  charter, 
is  an  arm — a  part — of  the  state.  It  could 
not  confer  upon  women  the  right  to  vote  for, 
or  exercise  any  of  the  functions  of,  an  office 
created  by  the  constitution  or  by  the  general 
assembly.  For  example,  Section  1,  Article 
IV  of  the  Constitution,  makes  provisions  for 
c<)nrts  to  exercise  the  judicial  power  of  the 
state.  That  is  a  matter  wholly  within  the 
state  governmental  authority,  to  be  provided 
for  and  regulated  bv  the  state.  And  to  hold 
that  a  municipality  could  establish  a  court 
with  jurisdiction  in  state  cases,  or  make  any 
other    provision    relating    to    governmental 


matters  of  the  state  or  any  of  its  subdivisions 
except  the  municipality  itself,  would  be  to 
confer  on  it  powers  not  at  all  contemplated 
by  the  home-rule  amendment. 

It  was  'held  in  The  Northern  Indiana  ?. 
Milliken,  7  Ohio  St.  384,  that  an  act  to  con- 
fer on  a  mayor  jurisdiction  of  a  justice  of 
the  peace  in  all  matters,  civil  and  criminal, 
arising  under  the  laws  [IBS]  of  the  state, 
required  the  votes  of  two-thirds  of  all  the 
nlembers  elected  to  each  house  of  the  general 
assembly,  under  the  provisions  of  Section  15, 
Article  IV  of  the  Constitution.  This  was  on 
the  ground  that  jurisdiction  to  try  such  cases 
was  lodged  by  the  constitution  in  state  courts 
established  according  to  its  provisions. 

Section  10,  Article  IV  of  the  Constitntion, 
provides  that  "All  judges,  other  than  those 
provided  for  in  this  constitution,  shall  be 
elected  by  the  electors  of  the  judicial  district 
for  which  they  may  be  created,  but  not  for  a 
longer  term  of  office  than  five  years.*' 

Therefore,  if  a  woman  should  be  elected 
mayor,  pursuant  to  the  terms  of  a  charter 
adopted  by  a  municipality,  she  would  be  in- 
capable of  exercising  any  of  the  jurisdiction 
of  a  magistrate  in  civil  or  criminal  matters 
which  the  legislature  might  confer  by  general 
provisions  upon  the  mayors  of  cities  and 
villages. 

For  the  reasons  hereinbefore  given,  the  writ 
will  be  allowed. 

Writ  allowed. 

Nichols,  C.  J.,  Wanamakcr,  Newman,  Mat- 
thias and  Donahue,  J  J.,  concur. 

Jones,  J.  (dissenting) . — Section  1  of  Arti- 
cle V  of  the  State  Constitution  of  1851  is  as 
follows:  "Every  .  .  .  male  citizen  of  the 
United  States,  of  the  age  of  twenty-one  years, 
who  shall  have  been  a  resident  of  the  state 
one  year  next  preceding  the  election,  and  of 
the  county,  township,  or  ward,  in  [186]  which 
he  resides,  such  time  as  may  be  provided  by 
law,  shall  have  the  qualifications  of  an  elec- 
tor, and  be  entitled  to  vote  at  all  elections.** 

The  term  "all  elections'*  is  now  construed 
by  this  court  to  mean  only  those  elections  of 
constitutional  origin  or  cognizance,  and  is  so 
construed  as  not  to  include  municipal  elec- 
tions. This  section  is  simple,  plain  and  ex- 
plicit. It  does  not  say  "at  all  elections  pro- 
vided for  by  the  constitution**  or  "at  all  elec- 
tions except  municipal  elections."  It  does 
not  say  "at  some  elections,'*  but  "at  all  elec- 
tions*' which  includes  municipal,  a  significa- 
tion applied  by  legiBlative  and  popular  policy 
in  this  state  for  nearly  a  century.  Tliis  is 
the  only  article  of  the  constitution  that  re- 
lates exclusively  to  the  elective  franchise,  and 
in  no  other  part  of  that  organic  law  can 
there  be  found  a  single  syllable  which  at- 
tempts to  define  the  qualifications  of  electors 
for  the  state  and  its  political  subdivisions. 
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Until  recently  I  have  never  heard  tHe  claim 
advanced,  by  layman,  lawyer  or  jurist,  that 
this  section  of  the  constitution  did  not  em- 
brace municipal  elections.  By  the  terms  of 
this  section  the  male  sex  obtained,  via  the 
constitution,  the  right  to  vote  .at  municipal 
elections,  and  neither  legislative  policy  nor 
enactment  can  deny  them  this  constitutional 
right;  although  if  the  majority  opinion  be 
followed  the  legislature  of  the  state  may  con^ 
fine  the  elective  municipal  franchise  solely  to 
women,  or  to  others,  as  it  may  choose.  When 
the  Constitution  of  1861  was  framed  the 
members  of  the  constitutional  convention 
knew  that  cities  were  organised  and  elections 
held  therein,  as  held  in  townships,  counties 
and  state,  [187]  and  they  employed  this  com* 
posite  term,  "all  elections,"  as  comprehend- 
ing each  and  every  political  election  held  in 
the  state  and  its  political  subdivisions.  They 
recognized  municipalities  as  "things  already 
in  being."  See  last  proposition  of  syllabus, 
Cass  V.  Dillon,  2  Ohio  St.  608. 

The  president  of  the  Ohio  Woman's  Sui* 
frage  Association  simply  reflected  the  view  of 
the  body  politic,  when,  upon  learning  of  the 
decision  of  this  court,  she  gave  the  following 
interview  to  the  press :  "I  had  no  idea  when 
our  suffrage  movement  was  defeated  in  1912 
and  the  home-rule  amendment  was  passed, 
that  it  might  prove  a  valuable  ally  and  secure 
municipal  suffrage  for  us.  Neither  did  forces 
that  supported  home  rule  have  any  such  idea, 
I  am  sure." 

As  applicable  to  the  popular  construction 
involved,  and  especially  germane  to  this  case, 
is  the  language  of  the  judge  delivering  the 
opinion  in  Piatt  v.  Craig,  66  Ohio  St.  76,  77, 
63  N.  E»  594:  ''The  constitution  must  bo 
construed  in  the  light  of  the  popular  and 
received  signification  of  its  words.  Because 
it  emanates  from  the  people  it  must  be  ooa« 
strued  as  the  people  must  have  understood 
it." 

When  the  constitutional  convention  of  1912 
adjourned  it  submitted  a  constitutional 
amendment  to  the  people  granting  to  women 
the  elective  franchise  "at  all  elections."  This 
was  defeated  by  a  majority  of  87,466.  An^ 
other  proposal  granting  female  suffrage  by 
constitutional  amendment  was  submitted  in 
1914,  which  if  adopted  would  have  granted 
women  the  right  to  vote  at  all  elections. 
[188]  The  proposition  was  again  defeated,  by 
a  majority  of  182,905.  Can  it  be  otherwise 
surmised  than  that  the  women  of  the  state 
would  have  been  endowed  with  full  suffrage 
at  all  elections,  including  municipal,  if  either 
of  these  proposals  had  passed?  In  the  con- 
stitutional convention  of  1912,  proposals  em- 
bodying woman  suffrage  and  home  rule  ran 
along  side  by  side,  were  discussed  from  every 
viewpoint  and  angle,  and  in  the  debates  that 
ensued  not  a  line  espousing  the  right  of  HkB 
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female  sex  to  vote  at  municipal  elections  can 
be  found  in  the  report  of  convention  proceed- 
ings. And  in  the  election  following,  to  adopt 
or  reject  the  proposed  amendments,  neither 
on  the  hustings  nor  in  the  public  press  do  I 
recall  a  single  instance  of  the  advocacy  of 
this  strange  constitutional  birth*  which  is 
now  legitimatised  by  judicial  mandate. 

The  decision  in  this  case  does  violence  to 
the  plain  terms  of  the  constitution.  The 
province  of  the  court  is  to  interpret,  where 
interpretation  is  required.  It  cannot  arro- 
gate to  itself  th^  right  to  make  a  constitu- 
tion. It  must  enforce  the  terms. of  the  con- 
stitution irrespective  of  underling  public 
policy.  As  stated  in  State  v.  Board  of  Elec- 
tions, 80  Ohio  St.  471,  491,  89  ]!)(.  £.  33,  24 
LiRJl.(N.S.)  188:  ''The  question  here  is, 
whether  a  provision,  whose  meaning  is  cer- 
tain, shall  be  enforced.  It  cannot  be  neces- 
sary  to  repeat  the  reasons  which  have  led 
this  court  to  give  an  affirmative  answer  to 
that  question.  .  •  .  According  to  the  view 
entertained  by  all  constitutional  lawyers,  con- 
stitutions may  not  be  amended  by  violence." 

And  as  conforming  to  the  intention  of  the 
makers  [188]  of  the  constitution,  and  of  the 
people  who  adopted  it,  the  language  of  Judge 
Ranney  in  Hill  v.  Higdon,  5  Ohio  St  243, 
248,  67  Am.  Dec.  289,  is  peculiarly  apt:  ''It 
is  our  duty  to  give  a  construction  to  the  con- 
stitution as  will  make  it  consistent  with 
itself,  and  will  harmonise  and  give  effect  to 
all  its  various  provisions.  To  do  this,  we 
have  only  to  suppose  that  the  convention  used 
language  with  reference  to  its  popular  and 
received  signification;  and  applied  it  as  it 
had  heen  pracHcallyi  applied  for  a  long  aeries 
of  fearsJ*  In  this  connection  it  may  be  stat- 
ed that  the  Constitution  of  1802  had  substan- 
tially the  same  sex  qualifications  as  has  the 
Constitution  of  1861,  both  granting  the  male 
sex  the  qualifications  of  an  elector  "in  all 
elections; "  and  this  phrase  received,  at  least 
so  far  as  political  elections  were  concerned, 
the  sanction  of  popular  thought  and  judicial 
decision  as  applicable  to  municipal  as  well 
as  to  eounty,  township  and  state  elections. 

Thf  rule  of  construction  is  also  well  stated 
in  WUcox  V.  Nolze,  34  Ohio  St.  620,  623: 
"The  rule  applicable  to  constitutions,  as  well 
as  statutes,  which  may  be  properly  mvoked 
in  this  case,  is  that,  where  the  language  is 
clear,  there  is  no  room  for  construction;  and 
the  spirit  of  a  provision  must  be  extracted 
from  its  words,  and  not  from  conjectures 
alMmde^* 

Is  it  a  reasonable  construction  that  the 
membtfs  of  the  constitutional  convention 
conceived  or  entertained  the  purpose  of  grant- 
ing by  legislation  or  municipal  charter  spe- 
mal  privileges  to  women  in  the  municipali- 
ties of  the  state  while  denying  them  to  the 
women  of  the  rural  eomik«inities  T    The  latter 
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[190]  are  just  as  much  interested  in  govern- 
mental prablems  and  in  fiscal  affairs  as  are 
tlieir  sisters  dwelling  in  the  cities.  Yet  in 
no  possible  event,  under  the  strained  con- 
struction gi%'en  Section  1,  Article  V,  can  the 
women  of  hamlets  and  townships  outside  of 
municipalities  ever  hope  to  vote  for  trustees 
and  other  fiscal  officers  in  townships,  with- 
<»ut  amendment  of  the  constitution,  while 
those  of  their  sex  fortuitously  dwelling  in 
municipalities  may  vote  for  their  fiscal  mu- 
nicipal offi(5ers  without  such  amendment. 
Whether  decided  correctly  or  not,  the  case  of 
Mills  V.  Board  of  Elections,  post,  104,  grant- 
ing women  the  right  to  vote  for  Bchool  officers, 
had  the  merit  at  least  of  placing  the  women 
of  town  and  country  on  an  equal  plane  and 
with  equal  suffrage  throughout  the  entire 
state. 

Under  the  construction  here  adopted,  a  mu- 
nicipality by  charter,  or  the  general  assembly 
by  law,  may  provide  any  qualifications  for  its 
electorate  in  municipal  elections.  Chartered 
cities  may  prescribe  distinct  and  various 
qualifications  without  any  semblance  of  uni- 
formity. They  or  the  legislature  may  nullify 
the  constitutional  requirements  with  respect 
to  age  and  residence  found  in  the  section  in- 
volved. 

It  is  the  uniform  and  fundamental  princi- 
ple of  law  that  in  the  construction  or  inter- 
pretation of  a  constitution  recourse  may  be 
had  to  the  proceedings  of  the  constitutional 
convention.  On  February  8,  1861,  while  the 
article  on  the  elective  franchise  was  before 
that  body,  Mr.  Taylor,  a  member  of  that 
convention,  offered  the  following  as  an  addi- 
tional [191]  section  to  the  elective  article: 
''Section  7.  The  General  Assembly  shall  have 
power  to  extend  the  right  of  suffrage  to  in- 
habitants of  this  State  not  hereby  qualified 
aa  electare,"  (2  Debates,  page  555.)  It  will 
be  observed  that  this  was  not  offered  as  a 
substitute  for  Section  1,  Article  V,  but  to 
supplement  that  section  by  giving  to  others 
not  included  therein  the  right  of  suffrage  by 
legislative  action.  Had  Section  7  been  adopt- 
ed, while  the  qualifications  of  the  male  sex 
would  still  have  remained  intact  under  Sec- 
tion 1  aforesaid,  it  would  have  permitted  the 
general  assembly  to  extend  the  right  of  suf- 
frage to  women  in  municipalities.  The  fact 
that  this  supplemental  section  was  defeated 
by  a  vote  of  11  yeas  to  68  nays  indisputably 
evinces  the  intention  of  the  convention  to 
commit  the  question  of  the  entire  elective 
franchise  to  the  male  sex,  and  to  deny  legis- 
lative interference  by  any  extension  thereof. 

Prior  to  the  adoption  of  the  home-rule  sec- 
tion our  courts  had  uniformly  and  consistent- 
ly denied  women  the  right  to  hold  any  ap- 
pointive or  elective  public  office,  whether  that 
office  were  of  constitutional  origin  or  not. 
This  is  evinced  by  the  decision  of  this  court 


that  a  woman  cannot  hold  the  oflBee  of  notary 
public,  although  this  office  is  not  a  constitu- 
tional office  but  purely  one  of  legislative  cre- 
ation. (Section  119  et  seq.  General  Code, 
and  State  v.  Adams,  post,  196.)  The  holding 
of  this  court  that  the  Elective  Franchise  Ar- 
ticle of  the  Constitution  comprehends  offices 
and  elections  of  constitutional  origin  or  cog- 
nizance and  does  not  embrace  municipal  elec- 
tions [192]  is  largely  based  upon  the  case  of 
Scown  V.  Czameckiy  264  III.  305,  Aim.  Cas. 
1915A  772,  106  N.  E.  276,  IaR.A.1915B  247, 
where,  by  a  divided  court,  that  state  held 
that  under  the  provisions  of  its  constitution 
the  legislature  had  authority  to  provide  for 
municipal  suffrage.  The  opinion  of  the  ma- 
jority in  that  case  is  not  convincing,  but  the 
separate  opinions  of  the  three  dissenting 
judges  are  buttressed  by  convincing  reason 
and  judicial  logic.  The  Scown  case  is  against 
the  overwhelming  weight  of  authority  of  the 
decided  cases  relating  to  the  right  of  female 
suffrage  under  constitutions  similar  to  pur 
own:  Coffin  v.  Election  Comrs.  97  Mich.  188, 
56  N.  W.  567,  21  L.R.A.  662;  Ci^geshall  t. 
Dee  Moines,  188  la.  730,  736,  117  X.  W.  309, 
128  Am. 'St.  Rep.  221;  Gougar  v.  Timberlake, 
148  Ind.  38,  46  N.  E.  339,  62  Am.  St  Rep. 
487,  37  L.R.A.  644;  Allison  v.  BUke,  57  X. 
J.  L.  6,  29  Atl.  417«  25  L.R.A.  480;  In  re 
Inspectors  of  Election,  25  N.  Y.  S.  1063; 
Minor  v.  Happersett,  21  Wall.  162,  22  U.  S. 
(L.  ed.)  627,  and  Spencer  v.  Board  of  Regis- 
tration, 1  MacArthur  (D,  C.)  169.  The  fore- 
going cases  clearly  establish  the  judicial 
principle  that  under  such  language  as  em- 
ployed in  our  constitution,  the  oonstitution 
has  taken  entire  and  complete  control  of 
electoral  quail  -cations,  and  that  any  attempt 
to  limit  or  add  to  tliose  qualifications  is  nuga- 
tory. In  three  of  the  foregoing  cases  as  at- 
tempt was  made  by  the  legislature  to  confer 
limited  suffrage  upon  women  in  local  or  ma- 
nicipal  affairs. 

The  principle  announced  in  the  majority 
opinion  herein,  to  the  effect  that  the  consti- 
tutional requirements  relating  to  electoral 
qualifications  in  Section  1,  Article  V,  do  not 
apply  to  offices  unknown  to  the  constitution, 
has  been  repudiated  many  times  by  the  deci- 
sions of  the  supreme  court  of  this  state. 
[198]  As  heretofore  stated  the  case  of  State 
V.  Adams,  post,  196,  held  that  Section  1  of 
Article  V  of  the  Constitution  rendered  a 
woman  ineligible  to  the  office  of  notary  pub- 
lic, an  office  purely  legislative  in  character. 

In  the  case  of  State  v.  Halliday,  61  Ohio 
St.  171,  55  N.  £.  175,  the  supreme  court  held 
that  the  office  of  county  warden,  which  ia 
not  recognized  by  the  constitution,  could  not 
be  created  by  legislative  act  providing  for  his 
appointment. 

In  the  case  of  State  y.  Wilson,  29  Ohio  St. 
847,  our  court  of  last  resort  held  that  the 
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office  of  medical  superintendent,  which  is  like^ 
^ise  unknown  to  the  constitution,  was  sub- 
ject to  the  provision  of  Section  4,  Article  XV 
tliereof,  requiring  such  office  to  be  filled  by 
an  elector  of  the  state. 

In  the  case  of  State  v.  Kennon,  7  Ohio  St. 
547,  this  court  held  that  the  legislature  had 
no  jurisdiction  to  appoint  statehouse  commis- 
sioners, positions  likewise  unknown  to  the 
constitution,  and  that  a  legislative  appoint- 
ment of  such  officers  was  violative  of  Section 
27,  Article  II  of  the  Constitution. 

The  effect  of  all  these  decisions  is,  that 
though  the  offices  may  be  purely  the  creature 
of  legislative  enactment,  the  cloak  of  the  con- 
stitution covers  them  as  well  as  those  ap- 
pointive or  elective  which  are  of  constitu- 
tional origin. 

In  the  case  of  State  v.  Constantine,  42  Ohio 
St.  437,  51  Am.  Rep.  833,  the  supreme  court 
applied  the  [194]  constitutional  limitation  to 
city  officials^  offices  likewise  unknown  to  the 
constitution.  That  was  a  proceeding  to  oust 
the  defendants  from  the  office  of  police  com- 
missioners of  the  city  of  Springfield.  This 
was  purely  a  municipal  office.  The  ouster 
was  decreed  because  of  the  violation  of  Sec- 
tion 27,  Article  II  of  the  Constitution,  pro- 
viding for  the  election  and  appointment  of 
all  officers.  This  decree  was  made  effective 
as  against  the  officers  of  a  municipality,  and 
it  follo^yed,  of  course,  that  the  term  "all  of- 
ficers" used  in  that  section  included  munici- 
pal as  well  as  constitutional  officers. 

The  majority  opinion  finds  comfort  in  the 
case  of  State  v.  Board  of  Elections,  9  Ohio 
Cir.  Ct.  134,  6  Ohio  Cir.  Dec.  36,  Judge 
Shauck  delivering  the  opinion.  That  case 
was  affirmed  by  an  evenly  divided  court,  and 
without  opinion,  in  54  Ohio  St.  631,  47  N.  E. 
1114.  Judge  Shauck,  who  had  delivered  the 
opinion  on  the  circuit,  having  in  the  mean- 
%\'hile  been  elected  to  the  supreme  bench, 
voted  for  affirmance.  Minshall,  C.  J.,  Brad- 
bury and  Burket  were  marked  as  dissenting. 
The  case  upheld  the  power  of  the  general 
assembly  to  confer  upon  women  the  right  to 
vote  for  school  officers.  It  is  now  said  that 
this  unreported  case  sustains  the  principle 
that  the  constitutional  provision  relating  to 
sex  qualifications  does  not  apply  to  municipal 
officers.  Whether  the  case  was  rightfully  de- 
cided or  not  I  am  for  sustaining  the  principle 
therein  announced  under  the  doctrine  of  stare 
decisis^  and  I  would  claim  the  same  privilege 
from  the  majority  of  likewise  upholding  the 
same  doctrine  if  it  is  demonstrated  that  this 
court  in  the  past  has  uniformly  refused  to 
[195]  apply  Section  1,  Article  V,  solely  to 
elections  and  offices  of  constitutional  cog- 
nizance. The  decision  in  the  Mills  ease, 
supra,  was  based  squarely  upon  the  fact  that 
the  special  and  express  provisions  of  the  con- 
stitution  relating  to  public  schools  govern. 
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and  the  act  there  involved  was  held  consti- 
tutional for  that  reason  only.     The  learned 
judge  in  that  case  said  that  the  rule  that 
the  general  assembly  might  provide  electoral 
qualifications  for  offices  unknown  to  the  con- 
stitution was  followed  in  some  jurisdictions, 
but  did  not  obtain  everywhere,  and  especially^ 
it  did  not  obtain  in  Ohio.    On  page  138  it  is 
said:     "It  must  be  admitted  that  the  rule 
that  persons  not  having  the   constitutional 
qualifications  of  electors  may  be  authorized 
to  vote  at  any  election  that  is  not  held  to  fill 
an  office  created  by  the  constitution  does  not 
obtain  everywhere.    In  view  of  State  v.  Con- 
stantine, it  eannot  he  said  to  obtain  in  this 
jurisdiction.**    The  Constantine  case  cited  by 
him,    and   noted   above,   relates   entirely    to 
purely  municipal  officers,  and  it  would  there- 
fore  appear    that    by    discarding    the    rule 
claimed  then  and  now,  the  court  on  the  cir- 
cuit  stated   that   the   feature   of   the   office, 
whether  constitutional  or  otherwise,  did  not 
govern  its  action,  but  that  it  was  based  en- 
tirely upon  distinct  and  special  provisions  in 
our  constitution  relating  to  public  schools. 
This  position  is  clarified  by  the  succeeding 
sentence  of  the  judge  in  the  paragraph  named, 
where  he  states  that  the  ample  powers  for 
the  establishment  and  maintenance  of  public 
schools,  conferred  by  the  legislatures  of  the 
various  states,  carry  with  them  power  to  ex- 
tend the  right  to  vote  for  school  officers  to 
[196]  persons  not  within  the  constitutional 
definition  of  electors,  **unless  such  officers  are 
designated  by  the  constitution,  or  are  officers 
of  municipal  or  political  divisions  recognised 
by  the  constitution.*'    By  the  use  t)f  that  lan- 
guage is  clearly  appears  to  be  the  view  of  the 
court  that  the  legislature  had  no  power  to 
extend  the  rote  either  for  officers  designated 
by  the  constitution,  or  for  officers  of  munici- 
pal and  political  divisions  recognized  by  the 
constitution. 

This  is  indubitably  shown  l^  the  further 
fact  that  the  circuit  court  in  the  Mills  case 
relied  upon  two  differentiated  cases  reported 
by  the  supreme  court  of  Michigan,  under  a 
constitution  similar  to  our  own,  and  which 
grants  to  the  male  sex  the  right  to  vote  "in 
€Ul  elections."  These  cases  are  Belles  v.  Burr, 
76  Mich.  1,  43  N.  W.  24,  and  Coffin  v.  Elec- 
tion Com'rs,  97  Mich.  188,  56  N.  W.  567,  21 
L.R.A.  662.  Under  this  similar  provision  of 
the  Michigan  constitution  the  court  held  in 
the  former  case  that  the  legislature  of  Michi- 
gan had  authority  to  confer  upon  women  the 
right  to  vote  for  school  officers;  but,  in  the 
second  case,  when  the  legislature  of  the  state, 
later,  in  1893,  attempted  to  confer  upon 
women  the  right  to  vote  for  village  and  city 
officers,  the  legislative  act  was  declared  un- 
constitutional. 

If  there  be  any  doubt  as  to  the  attitude 
of  our  court  upon  this  subject  it  has  been 
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definitely  and  conclusively  settled  by  the  case 
of  State  Y.  Adams,  58  Ohio  St.  612,  61  N.  E. 
135,  66  Am.  St.  Kep.  792,  41  L.R*A.  727. 
This  case  involved  the  question  of  whether 
Miss  Adams  could  be  commissioned  aa  a  notary 
public  of  Lake  county,  and  it  will  be  observed 
that  the  office  in  question  was  neither  of  con- 
stitutional origin  nor  [197]  cognizance.  The 
legislature  had  passed  an  act  which  had  au- 
thorized the  governor  to  make  the  appoint- 
ment, 93  Ohio  Laws,  406.  The  court  held 
that  the  legislative  effort  was  ineffectual  to 
render  her  eligible  to  the  office  of  notary  pub- 
lic in  view  of  the  provisions  of  Section  4  of 
Article  XV^  and  Section  1  of  Article  V  of  the 
Constitution.  The  opinion  was  hy  the  court 
and  appears  to  be  unanimous.  The  court  re- 
ferring to  the  Mills  case,  reported  in  9  Ohio 
Cir.  Ct.  134,  supra,  and  to  a  former  case  de- 
cided by  this  court,  both  relating  to  th^  sub- 
ject of  schools,  said,  at  page  016:  "It  waa 
held  in  those  cases  that  the  qualifications  of 
an  elector  are  not  essential  to  the  holding  of 
positions  of  an  official  character  under  the 
school  laws,  heccMse  of  the  effect  of  the  coneti- 
tutional  provisions  relating  espeoUUly  to  the 
subject  of  schools.  Those  cases  have  not  suffix 
cient  breadth  or  strength  of  foundation  to 
admit  of  additional  superstructure,** 

The  phrase  "and  all  elections"  has  been  in- 
corporated in  another  part  of  the  Ohio  con- 
stitution. A  constitutional  amendoEient  was 
adopted  in  1905  providing  for  biennial  elec- 
tions. This  amendment,  Section  1,  Article 
XVn,  after  providing  that  state  and  county 
officers  shall  be  ejected  in  the  even  numbered 
years,  then*  proceeds  as  follows,  "and  aU  elec- 
tions for  all  other  elective  officers  shall  be 
held  on  the  first  Tuesday  after  the  first  Mon- 
day in  November  in  the  odd  numbered  years." 
Can  it  be  argued  that  this  section  of  the  c<tt- 
stitution  is  ineffective  and  does  not  cover 
municipal  as  well  as  township  elections? 
Under  its  provisions  undoubtedly  the  legisla- 
ture has  no  authority  to  prescribe  [198]  by 
law,  nor  a  municipality  by  its  charter,  for  a 
municipal  election  to  be  held  any  other  time 
than  that  mentioBed  in  the  conBtituttcm. 
The  phrase  "all  electiona  for  all  other  elective 
officers"  undoubtedly  includes  municipal  as 
well  as  township  officers,  and  their  election 
must  be  held  in  the  odd  numbered  years  as 
provided  for  therein.  This  is  the  view  taken 
in  the  opinion  of  the  court  in  Holbrock  ▼. 
Smedley,  79  Ohio  St.  301,  16  Ann.  Gas.  165, 
87  N.  E.  269,  wherein  it  is  said,  at  page  398: 
"By  the  constitutional  amendment  (Article 
XVII,  adopted  in  1906),  providing  for  bien- 
nial elections,  municipal  elections  are  now  re- 
quired to  be  held  in  November  and  in  the 
odd  numbered  years." 

Let  us  assume  that  the  city  of  East  Cleve- 
land under  its  claimed  prerogative  should  at- 
tempt to  hold  a  municipal  election  by  the 


use  of  voting  machines,  could  such  a  preroga- 
tive be  maintained  in  view  of  Section  2  of  the 
Elective  Franchise  Article,  which  provides 
that  '*all  elections"  shall  be  by  ballot?  The 
case  of  State  v.  Board  of  Elections,  80  Ohio 
St  471,  89  N.  E.  33,  24  L.R.A.(N.S.)  188, 
decided  that  an  act  authorizing  the  use  of 
such  voting  machines  in  the  city  of  Cleveland 
was  void  because  it  was  repugnant  to  the 
foregoing  section,  which  provided  that  "all 
elections  shall  be  by  ballot." 

Section  6  of  the  Elective  Franchise  Article 
provides  that  no  idiot  or  insane  person  shall 
be  entitled  to  the  privileges  of  an  elector 
This  certainly  applies  to  municipal  as  veil 
as  other  elections,  and  neither  city  or  legis- 
lature can  qualify  that  section  by  any  law 
limiting  its  purport.  There  seems  to  be  no 
reason  why  the  constitutional  requirement 
[199]  that  males  only  shall  be  entitled  to 
vote  at  all  elections  should  apply  to  offices 
knovrn  to  the  constitution  any  more  than  to 
those  of  municipalities  organised  by  the  state. 

Article  XVIII,  Section  1,  provides  for  the 
classification  of  cities  and  villages.  Article 
XVII,  Section  1,  provides  for  the  election  of 
all  other  elective  officers  than  state  and  coun- 
ty in  odd  numbered  years.  And  Section  3  of 
the  same  article  provides  Uiat  every  elective 
officer  holding  office  when  this  amendment  is 
adopted  shall  continue  to  hold  such  office  for 
the  full  term  for  which  he  was  elected,  and 
until  his  successor  shall  be  elected  and  quali- 
fied as  provided  by  law.  Article  XVII,  Sec- 
tion 2,  provides  for  the  terms  of  state,  judi- 
cial, and  elective  county,  township  and  mu- 
nicipal officers.  Article  XVIII,  Section  13, 
provides  for  a  limitation  of  municipal  indebtr 
edness.  Article  XV,  Section  7,  provides  that 
every  person  chosen  or  appointed  **io  any 
office*  under  this  state  shall  take  the  oath  of 
office  before  entering  upon  the  discharge  of 
its  duties.  Section  10  of  the  same  article 
provides  that  appointments  and  promotions 
in  the  civil  service  of  the  state,  counties  and 
cities  shall  be  made  according  to  merit  and 
fitness;  and  Section  7  of  the  Elective  Fran- 
chise Article  provides  that  all  nominations 
for  elective  state,  district,  county  or  munici- 
pal officers  shall  be  nuuie  at  direct  primary 
elections  or  by  petition  as  provided  by  law. 

These  various  sections  have  been  cited  in 
order  to  show  the  consideration  given  by  the 
Ohio  Constitution  to  the  9rganization,  gov- 
ernment and  control  of  its  municipalities  and 
municipal  officers.  [200]  Far  more  regard 
and  control  is  shown  by  these  constitutional 
provisions  to  the  municipalities  of  the  state 
than  is  shown  to  its  other  political  subdivi- 
sions, such  as  counties  and  townships.  Such 
being  the  case  does  it  not  follow  that,  by  the 
adoption  of  all  these  proyisions  of  the  con- 
stitution, our  organic  law  had  as  much  re- 
gard for  the  subject  of  electoral  qualiUcatioiu 
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of  thoM  in  cities  u  for  those  who  dwelt  with- 
out? If  construction  were  necessary  for  the 
phrase  under  controversy  the  legal  maxim 
exprestio  uniua  eat  eaecl/uaio  alterius  is  pe- 
culiarly applicable.  That  is,  Section  1,  Ar- 
ticle Vp  having  designated  the  qualificationa 
of  electors,  it  thereby  determined  who  should 
exercise  the  franchise,  and  necessarily  exclud- 
ed all  others.  As  stated  by  that  great  con- 
stitutional lawyer  and  judge,  "Wherever  the 
constitution  has  prescribed  the  qualifications 
of  electors,  they  cannot  be  changed  or  added 
to  by  the  legislature,  or  otherwise  than  by  an 
amendment  of  the  constitution."  Cooley's 
Conatitutional  Limitations  (7  ed.)  902. 

It  is  stated  in  the  syllabus  of  the  case  of 
McCafferty  v.  Guyer,  59  Pa.  St.  109: 

"2.  The  l^slature  cannot  confer  the  right 
to  vote  upon  any  classes  but  those  to  whom 
it  ia  given  by  the  constitution;  the  descrip- 
tion of  those  entitled  excludes  all  others. 

"3.  The  3d  article  of  the  constitution  is  not 
merely  a  general  provision  defining  the  indis- 
pensable requisites  to  the  rights  of  an  elector, 
leaving  the  legislature  to  determine  who  may 
be  excluded.  It  is  a  description  of  who  shall 
not  be  excluded." 

[201]  In  the  preparation  of  the  Constitu- 
tion of  1851,  when  Section  1,  Article  V,  was 
proposed,  surely  such  eminent  jurists  as  Ran- 
ney.  Swan  and  Hitchcock  (members  of  that 
convention  aod  later  distinguished  members 
of  this  court)  had  no  thought  that  they  were 
framing  an  elective  article,  the  effect  of 
which,  under  the  construction  now  made, 
would  be  to  apply  the  electoral  franchise 
under  the  term  "all  elections"  only  to  those 
offices  known  to  the  constitution,  and  not  to 
municipal  offices;  and  that  the  general  as- 
sembly might  thereafter  provide  female  elec- 
toral qualifications  for  the  ofiice  of  township 
constable,  an  officer  not  recognized  in  the  con- 
stitution, but  be  without  legislative  power  to 
grant  women  the  right  to  vote  for  township 
trustees,  which  officers  are  so  recognised;  nor 
had  they  a  thought  that  the  legislature  would 
haTe  power  to  provide  for  female  suffrage  for 
the  office  of  coroner,  which  is  unknown  to  the 
constitution,  but  would  have  no  authority  to 
grant  women  the  rigbt  to  vote  lor  clerk  of 
courts  and  sheriff,  county  offices  which  are 
recognized  by  that  organic  law. 

Article  XVIII,  adopted  September  3,  1912, 
provides  that  municipalities  shall  exercise 
**all  powers  of  local  self-government."  It  \vi\\ 
not  be  permitted  to  allow  the  dubious  char- 
acter of  this  grant  to  strike  down  another 
and  express  provision  of  the  constitution  deal- 
ing solely  with  the  elective  franchise,  and 
which  is  the  only  article  of  that  instrument 
which  attempts  to  deal  with  the  subject  of 
the  elective  franchise.  The  position  now 
taken  by  this  court  is — ^that  as  municipal 
elections  and  the  qualifications  of  electors 
therefor   were   within   the   [202]    legislative 
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powers,  a  municipality  had  like  and  equal 
power  by  its  charter,  to  fix  the  qualifications 
of  electors  for  municipal  officers.  The  right 
of  suffrage  is  a  sovereign  right.  It  is  one  of 
the  attributes  of  sovereignty,  and  in  this 
state  it  has  been  so  recognized  by  confiding 
the  entire  subject  of  the  elective  franchise  to 
Article  V  of  our  Constitution,  limiting  that 
right  in  political  elections  to  the  male  sex 
solely.  A  municipal  charter  may  now  in 
many  respects  ignore  a  state  law,  but  it  can- 
not nullify  the  state  constitution. 

However,  there  is  still  another  insuperable 
reason  against  the  position  taken  by  the. ma- 
jority of  this  court,  which,  in  my  opinion, 
absolutely  destroys  the  fallacy  on  which  it  is 
based.  This  is  found  in  Section  4,  Article 
XV,  of  the  Ohio  Constitution,  amended  at  the 
recent  election  occurring  in  November,  1913. 
So  far  as  this  relates  to  the  electoral  quali- 
fications this  section  is. a  companion  section 
to  Section  1,  Article  V,  now  in  controversy. 
Prior  to  the  election  of  1913,  it  read  as  fol- 
lows: "Section  4.  No  person  shall  be  elected 
or  appointed  to  any  office  in  this  state,  unless 
he  possess  the  qualifications  of  an  elector." 
At  that  election,  however,  the  people  of  this 
state  amended  this  section  to  read  as  follows : 
"Section  4.  No  person  shall  be  elected  or 
appointed  to  any  office  in  this  state  unless 
possessed  of  the  qualifications  of  an  elector; 
provided  that  women  who  are  citisens  may 
be  appointed  as  members  of  boards  of,  or  to 
positions  in,  those  departments  and  institu- 
tions  established  by  the  state  or  any  political 
aubdivision  thereof  involving  the  interests  or 
care  of  women  or  [208]  children  or  both." 
(103  O.  L.  992.)  And  since  this  provision 
is  a  later  pronouncement  by  the  people  than 
the  provisions  of  the  home-rule  amendment, 
adopted  in  1912,  due  regard  should  be  given 
to  its  effect  because  of  that  fact. 

The  provisions  of  the  East  Cleveland  char- 
ter, in  granting  to  the  female  sex  the  right 
to  vote  for  municipal  elective  officers,  also 
provide  that  they  shall  be  eligible  for  appoint- 
fkent  or  election  to  any  municipal  office 
therein.  By  this  adoption  the  charter  flew 
in  the  teeth  of  the  1913  amendment  and  is 
in  flagrant  defiance  thereof.  This  recent 
amendment  provides  generally  that  women 
cannot  be  elected  to  any  office  in  this  state, 
unless  possessed  of  the  qualifications  of  an 
elector.  To  ascertain  what  such  qualifica- 
tions are  recourse  must  be  had  of  course  to 
Section  1,  Article  V,  which  attaches  them 
to  the  male  sex  alone.  It  follows  that  under 
the  new  amendment  they  cannot  be  elected 
to  any  office,  but  may  be  "appointed^'  only. 
And  the  provision  limits  the  right  of  women 
citizens  to  hold  appointive  offices  to  those 
departments  or  institutions  established  by  the 
state  or  any  political  auhdivision  thereof  in- 
volving the  interests  or  care  of  women  or 
children.     The  city  of  East  Cleveland  is  a 
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political  Bubdiyision  of  the  state,  and  this 
section  of  the  constitution  in  effect  denies 
women  the  right  of  election  but  permits  them 
merely  to  be  appointed  to  positions  in  the 
special  class  of  institutions  named;  and  this 
includes  such  institutions  established  by  a 
municipality,  wliich  is  a  political  subdivision 
of  the  state.  This  clearly  negatives  the  idea 
that  they  may  be  elected  to  or  hold  city  of- 
fices [204]  in  the  city  of  East  Cleveland,  as 
proposed  by  the  charter;  and  I  submit  that 
if  power  to  grant  elective  franchise  is  con- 
ferred by  the  words  "local  self-government" 
in  the  home-rule  section,  that  this  latest  act 
of  the  people  by  the  constitutional  route, 
adopted  by  them  since  the  adoption  of  the 
home-rule  amendment,  has  effectively  de- 
stroyed that  power  if  it  ever  existed.  A  for- 
tiori,  in  view  of  this  recent  amendment,  and 
without  the  cloak  of  the  home-rule  amend- 
ment. It  is  impossible  to  sustain  any  con* 
struction  that  endows  the  legislature  with 
authority  to  confer  upon  women  the  qualifica- 
tions of  an  elector,  or  which  empowers  them 
to  hold  office  in  any  institutions  other  thaia 
those  specifically  mentioned  in  this  recent 
amendment.  The  fatuous  position  a  woman 
would  occupy  as  mayor  of  East  Cleveland  is 
disclosed  in  the  closing  paragraph  of  the  ma- 
jority opinion — a  woman  shorn  of  official 
functions — a  queen  with  a  tarnished  crown! 
The  duty  of  the  court  here  is  to  uphold 
and  maintain  the  plain  and  explicit  terms  of 
the  constitution.  It  is  not  a  question  of  pub- 
lic policy,  nor  a  question  whether  the  action 
of  the  people  by  its  adoption  in  the  manner 
stated  was  wise  or  unwise.  Under  the  trend 
of  modem  events,  and  having  in  view  the 
commanding  position  that  the  female  sex  is 
taking  in  the  current  affairs  of  the  nation, 
the  electorate  of  this  great  state  may  deter- 
mine the  unwisdom  of  the  Constitutions  of 
1802  and  1851  in .  denying  suffrage  to  the 
female  sex;  but  it  seems  to  me  that  this 
appeal  for  the  enjoyment  of  limited  or  full 
suffrage  should  be  met  by  an  amendment  to 
the  constitution  of  the  state,  the  source  froiU 
which  it  was  obtained  [205]  by  the  other 
sex.  And  when  that  measure  of  enjoyment  is 
secured,  under  the  phrase  "at  all  elections" 
now  employed  in  the  present  constitution,  I 
shall  consistently  uphold  their  right  to  full 
suffrage  at  all  elections  held  in  tliis  state, 
and  shall  not  limit  them  to  the  right  to  vote 
at  a  part  of  them  only.  I  shall  give  them 
the  full  loaf  which  they  have  always  de- 
manded, and  not  the  half-loaf  doled  out  by 
the  judicial  mandate  in  this  case. 

HOTS. 

Validity  of  Mnnioipal  Anthorisatioa  of 
Woman  Snffrase. 

The  reported  case  is  apparently  the  only 
decision  passing  on  the  validity  of  an  au- 


thorization of  woman  suffrage  otherwise  than 
by  a  statute  or  a  constitutional  provision.  It 
holds  that  where  a  municipality  is  authorized 
by  the  constitution  to  frame  its  own  charter 
it  may  adopt  a  charter  allowing  women  to 
vote  at  municipal  elections.  The  decision 
rests  on  the  principle  that  a  constitutional 
provision  limiting  the  suffrage  to  males  is 
applicable  only  to  the  election  of  officers  pro- 
vided for  by  the  constitution.  The  cases  dis- 
cussing that  doctrine  are  fully  reviewed  in 
the  note  to  Scown  v.  Czamecki,  Ann.  Caa 
1015A  772,  which  considers  the  validity  of  a 
statute  giving  women  the  right  to  vote. 


V. 

WASHINOTOH      8AFETT 

OOMPAHT. 
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Appeal  and  Error  —  Appellate  Jmris- 
dictioa  —  Amoimt  in  Gontroversy. 

Where  a  judgment  of  the  municipal  court 
is  for  more  than  $1,000,  writ  of  error  to  tlie 
judgment  of  the  appellate  court,  which  re- 
versed that  of  the  municipal  court,  will  not 
be  dismissed  on  the  groundl  that  the  judgment 
of  the  appellate  court  did  not  exceed  $1,0()(^. 

Scope  of  RoTiew  ^  IntenBodiato  Coart 
of  AppeaL 

An  appellate  court  may  reverse  a  judgment 
for  error  of  law  or  error  of  fact.  If  for  error 
of  law,  which  may  be  corrected  on  another 
trial,  the  cause  must  be  remanded;  but  :f 
for  error  of  fact,  where  no  material  evidenop 
haa  been  wrongfully  excluded,  the  judgment 
o*  the  appellate  court  may  be  final,  but  the 
other  facts  on  which  the  judgment  rests  must 
be  found  and  recited  in  the  judgment. 

Findins*  of  Intormodiato  Conrt. 

If  the  appellate  court  makes  a  sufficient 
finding  of  fact  as  to  the  matters  in  contro- 
versy, the  only  function  of  the  supreme  court 
is  to  determine  whether  the  law  was  properly 
applied  to  the  facts  as  found. 

Same. 

A  finding  of  the  appellate  court  that  plain- 
tiff has  not  proved  the  defendant's  liability 
as  alleged,  and  has  failed  to  prove  any  a^ 
tionable  negligence  as  alleged,  is  not  a  finding 
of  fact,  but  the  opinion  of  the  court  upon  the 
facts. 

Same. 

If  the  appellate  court  makes  no  finding  of 
fact,  it  is  presumed  to  have  found  the  facta 
the  same  as  did  the  trial  court. 
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Safe  nepostt  —  UalbiUty  of  LesMr  of 
Safe  deposit  Box. 

A  bailee,  without  any  special  contract  to 
such  effect,  is  bound  to  use  ordinary  care  in 
keeping  the  deposit,  although  the  bailor,  who 
rents  a  safety  deposit  box,  keeps  the  key. 

[See  note  at  end  of  this  case.] 


A  safety  deposit  company,  as  bailee,  must 
exercise  such  care  and  diligence  in  the  pres- 
ervation  of  the  property  as  every  prudent  man 
takes  of  his  own  goods  of  like  character;  the 
words  "ordinary  diligence"  meaning  that  de- 
gree of  care,  attention,  or  exertion  which 
under  the  actual  circumstances  a  man  of 
ordinary  prudence  and  discretion  would  use, 
ii  the  property  were  his  own. 

[See  note  at  end  of  this  case.] 


The  bailor's  allegations  that  she  leased  a 
safety  deposit  box,  paid  the  rent,  and  depos- 
ited money  in  the  box,  and  when  she  later 
opened  the  box  the  money  had  been  abstracted 
without  her  consent  or  knowledge,  and  that 
defendant  did  not  use  ordinary  care  and  dili- 
gence to  prevent  the  opening  of  the  box  by 
others,  show  a  good  cause  of  action,  despite 
a  condition  of  the  lease  that  the  opening  of 
the  box  should  not  be  inferable  from  the  loss 
of  its  contents. 

[See  note  at  end  of  this  case.] 


Where  a  safety  deposit  company  leases  a 
box  to  plaintiff,  who  deposited  therein  money, 
and  it  is  lost  without  her  opening  the  box, 
the  presumption  arises  that  the  loss  was  due 
to  the  company's  negligence,  and  it  has  the 
burden  of  showing  that  it  exercised  due  care. 

[See  note  at  end  of  this  case.] 

Etror  to  Appellate  Court,  First  District. 

Aetion  by  Florence  £.  Schaefer,  plaintiff, 
against  Washington  Safety  Deposit  Com- 
pany,* defendant.  Judgment  for  plaintiff  in 
Municipal  Court  of  Chicago:  TrudBi  Judge. 
Judgment  reversed  by  Appellate  Court. 
Plaintiff  brings  error.  The  facte  are  stated 
in  the  opinion.    Revebsedl 

Jf.  D.  DoUm  and  Freenum  K.  Blake  for 
plaintiff  in  error. 

CharUB  F.  Ba/rrett,  Henry  T,  Ohaoe,  Jr., 
Edward  O$good  Brown,  James  C.  Hutching, 
Carl  Meyer,  WUlvam  8,  Miner,  Theodore  8, 
Chapman  and  Edward  Eagle  Brown  for  de- 
fendant in  error. 

[45]  Cabtwvight  J.— The  muncipal  court 
of  Chicago  rendered  a  judgment  in  favor  of 
the  plaintiff,  Florence  E.  Schaefer,  for  $1250 
and  costs  against  the  defendant  in  error,  the 
Washington  Safety  Deposit  Company,  and 
the  Appellate  Court  for  the  First  District 
reversed  the  judgment  without  remanding 
the  cause.  A  writ  of  oertiorari  was  awarded 
to  bring  the  record  to  this  court  for  a  re- 
view of  the  judgment  of  the  Appellate 
Court. 


The  defendant  in  error  has  moved  to  dis- 
miss the  writ  for  lack  of  jurisdiction  on  the 
ground  that  the  judgment  of  the  Appellate 
Court  did  not  exceed  $1000.  The  judgment 
of  the  municipal  court  was  for  more  than 
$1000  and  was  reversed,  annulled  and  set 
aside  by  the  judgment  of  the  Appellate 
Court.  The  question  presented  by  the  peti- 
tion for  a  writ  of  certiorari  was  which  judg- 
ment was  right.  The  motion  to  dismiss  the 
writ  of  error  is  overruled. 

An  Appellate  Court  may  reverse  a  judg- 
ment for  error  of  law  or  error  of  fact.  If 
for  error  of  law,  which  may  be  corrected  on 
another  trial,  the  cause  must  be  remanded, 
but  if  for  error  of  fact,  where  .no  material 
evidence  has  been  wrongfully  excluded,  the 
judgment  of  the  Appellate  Court  may  be 
final,  but  the  ultimate  facts  upon  which  the 
judgment  rests  must  be  found  and  recited  in 
the  judgment.  In  this  case  the  Appellate 
Court  in  the  opinion  filed  dealt  with  alleged 
errors  of  law  and  also  made  the  following 
finding  of  fact:  "The  court  finds  from  the 
evidence  that  plaintiff  has  not  proven  de- 
fendant to  be  liable  in  the  manner  and  form 
charged  in  her  statement  of  claim,  and  fur- 
ther, that  plaintiff  has  failed  to  prove  any 
acticmable  negligence  against  defendant  in 
the  matters  set  forth  in  her  statement  of 
claim."  If  this  was  a  finding  of  fact  as  to 
the  matters  in  controversy,  the  only  func- 
tion of  this  court  is  to  determine  whether 
the  law  was  properly  applied  to  the  facts 
as  found. 

[46]  The  issue  and  evidence  before  the  Ap- 
pellate Court  were  as  follows:  The  state- 
ment of  claim  by  the  plaintiff  was  for  $1250 
deposited  in  a  safety  deposit  box  rented  or 
leased  from  the  defendant  by  the  plaintiff 
for  one  year,  beginning  January  2,  1014,  for 
three  dollars,  which  box  was  under  the  care, 
control  and  management  of  the  defendant, 
and  it  alleged  that  the  money  was  abstract- 
ed from  the  box  some  time  between  January 
2  and  July  11,  1914,  without  the  consent 
or  knowledge  of  the  plaintiff  and  in  viola- 
tion of  defendant's  contract  to  safely  keep 
said  sum  of  money.  The  plaintiff  was  ruled 
to  file  a  copy  of  her  contract  with  the  de- 
fendant, and  filed  a  copy  of  a  receipt  for 
three  dollars  for  rent  of  safe  No.  260  in  the 
vaults  of  the  defendant  for  one  year,  sub- 
ject, however,  to  the-  rules  and  conditions 
indorsed  thereon  and  made  a  part  of  the  re- 
ceipt and  of  any  renewals  or  extensions 
thereto.  One  of  nine  provisions  printed  on 
the  back  of  the  receipt  was  the  following: 
"The  liability  of  the  company  is  expressly 
limited  to  the  exercise  of  ordinary  diligence 
to  prevent  the  opening  of  the  within  men- 
tioned safe  during  the  within  mentioned 
term,  or  any  extension  or  renewal  thereof, 
by  any  person  other  than  the  renter  or  his 
duly    authorized    representative,    and    such 
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opening  shall  not  be  inferable  from  the*  loss 
of  any  of  its  contents,  nor  shall  the  com- 
pany be  liable  for  permitting  a  deputy  of 
the  renter  to  have  access  to  and  remove  the 
contents  of  said  safe  after  the  renter's  death 
or  disability  and  before  the  company  has 
knowledge  of  such  death  or  disability."  The 
defendant  filed  an  affidavit  of  merits  deny- 
ing the  deposit  of  the  money  in  the  box 
or  that  it  was  abstracted  from  the  box  with- 
out  the  consent  or  knowledge  of  the  plaintiff, 
and  affirmed  that  it  had  lived  up  to  the  terms 
of  the  contract  at  all  times  during  the  ^-- 
istence  of  the  lease  and  had  used  ordinary 
care  to  prevent  the  opening  of  the  box  dur- 
ing the  term  of  the  lease  by  any  other  per- 
son than  the  plaintiff.  Leave  was  given  to 
file  a  reply  to  the  affidavit  of  merits,  and 
the  reply  of  the  plaintiff,  sworn  to,  denied 
[47]  that  the  defendant  used  ordinary  care 
and  diligence  to  prevent  the  opening  of  the 
box  during  the  term  of  the  lease  by  any 
other  person  than  the  plaintiff. 

The  evidence  for  the  plaintiff  was  that  bhe 
rented  the  safety  deposit  box  on  January  2, 
1914,  paid  for  it  and  received  the  receipt 
and  a  key;  that  she  deposited  in  the  box 
$1250  in  currency;  that  the  box  was  No. 
260;  that  the  next  time  she  went  to  the  box 
was  on  July  11,  1914,  when  she  signed  a  slip 
and  delivered  her  key  to  the  custodian;  that 
the  location  of  the  boif  and  the  plate  num- 
ber had  been  changed  and  that  upon  open- 
ing it  the  contents  were  gone.  There  was 
testimony  of  her  husband  that  he  gave  her 
the  money  in  large  bills,  and  of  her  mother 
and  brother  that  she  cotmted  the  money  in 
their  presence  and  put  it  in  her  hand-bag 
when  she  started  for  the  defendant's  place 
of  business.  The  evidence  for  the  defendant 
consisted  of  testimony  of  the  watchfulness 
exercised  by  it  over  the  vaults,  and  particu- 
larly during  the  time  that  alterations  and 
changes  were  being  made,  and  the  testimony 
of  a  bank  officer  that  he  did  not  remember 
changing  smaller  bills  into  larger  ones  for 
the  husband  of  the  plaintiff,  as  testified  to 
by  the  husband,  who  said  that  he  made  the 
exchange  and  gave  the  money  to  his  wife,  and 
the  officer  Baid  lu)  would  have  remembered  if 
he  had  made  the  exchange.  The  evidence  for 
the  defendant  tended  to  prove  that  no  one 
but  the  plaintiff  had  had  access  to  the  box 
The  Appellate  Court  stated  that  the  cause  of 
action  proceeded  upon  the  theory  of  the  plain- 
tiff that  the  defendant  was  presumptively 
liable  because  the  money  depoeited  in  the  box 
in  January  was  not  there  in  July  when  she 
next  opened  the  box;  that  such  was  not  the 
presumption  of  law,  and  if  it  were,  the  pre- 
sumption had  been  effectively  rebutted  by 
defendant's  proof;  that  the  contract  of  the 
defendant  was  to  use  ordinary  diligence  to 
prevent  the  opening  of  the  box  by  any  person 


other  than  the  plaintiff  and  that  such  open- 
ing should  not  be  inferable  from  the  loss 
of  any  of  the  contents  of  the  box,  and  there- 
fore the  [48]  plaintiff  was  bound  to  prove 
some  act  of  negligence  causing  the  loss  of 
her  money,  which  she  had  failed  to  do.  The 
opinion  concluded  with  the  statement  that 
as  the  plaintiff  had  neither  stated  nor  proved 
a  case  entitling  her  to  reoover,  the  judg- 
ment was  reversed  with  a  finding  of  fact 
The  first  supposed  finding  of  fact  was  that 
the  plaintiff  had  not  proved  the  defendant 
liable  in  the  manner  and  form  charged  in 
her  statement  of  claim,  and  this  was  not  a 
statement  of  any  ultimate  fact  but  only  a 
conclusion  of  the  court  as  to  the  legal  lia- 
bility of  the  defendant  under  the  law  as 
interpreted  by  the  court.  The  second  finding 
was  that  the  plaintiff  had  failed  to  prove  any 
actionable  negligence  against  the  defendant 
in  the  matters  set  forth  in  her  statement  of 
claim,  and  this  was  merely  a  finding  that 
the  plaintiff  had  failed  to  prove  that  kind 
or  degree  or  negligence  which  in  the  opin- 
ion of  the  court  would  constitute  a  breach 
of  the  duty  assumed  by  the  defendant;  that 
she  had  failed  to  prove  such  negligence  as 
afforded  cause  for  instituting  the  action 
and  which  offended  against  the  law  as  ap* 
plied  to  the  relations  of  the  parties.  There 
being  no  finding  of  fact  the  Appellate  Court 
is  presumed  to  have  found  the  facts  the  same 
as  the  trial  court.  (Hayes  v.  Massachusetts 
Mut.  L.  Ins.  Co.  126  IlL  626,  18  N.  E.  322, 
1  L.R.A.  303;  Sellers  v.  Thomas,  185  III. 
384,  67  N.  E.  10;  Coverdale  v.  Royal  Ar- 
canum, 193  111.  91,  61  N.  £.  916;  Langhlin 
V.  Norton,  267  III.  476,  108  N.  E.  648.) 
It  is  clear  from  the  opinion  and  finding 
that  the  Appellate  Court  did  not  find  the 
facts  differently  from  the  trial  court  but 
concluded  that  they  were  insufficient  to  sus- 
tain the  action. 

Hie  remaining  question  is  whether  the  Ap- 
pellate Court  was  right  in  reversing  the 
judgment  for  error  of  law,  and  one  of  the 
concluBions  of  the  court  was  that  the  state- 
ment of  claim  failed  to  state  anv  <»use  of  ae- 
tion  because  there  was  no  presumption  of 
the  defendant's  negligence  on  account  of  the 
money  being  lost  and  because  of  the  stipu- 
lation on  the  back  of  the  receipt,  and  that 
the  trial  court  erred  in  giving  an  instruc- 
tion relating  to  that  subject.  The  relation 
[49]  between  the  plaintiff  and  defendant  \ras 
one  of  bailment,  and  the  defendant,  without 
any  special  contract  to  such  effect,  was 
bound  to  use  ordinary  care  in  keeping  the 
deposit  although  the  plaintiff,  who  rented  the 
box,  kept  the  key.  (Mayer  v.  Brensinger,  180 
111.  110,  64  N.  £.  169,  72  Am.  St.  Rep.  196.) 
The  duty  of  exercising  such  care  arises  from 
the  nature  of  the  business  which  a  safety 
deposit  company  carries  on,  and  the  obliga- 
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tion  to  diseharge  fhe  duty  is  implied  from 
the  relation  of  the  parties.  As  bailee  the 
defendant  was  bound  to  exercise  such  caro 
and  diligence  in  the  preser\^ation  of  the  prop- 
erty entrusted  to  it  as  every  prudent  man 
takes  of  his  own  goods  of  like  character. 
(Chicago,  etc  R.  Co.  v.  Scott,  42  111.  132; 
National  Safe  Deposit  Co.  ▼.  Stead,  250  111. 
584,  Ami.  Cas.  1012B  430,  95  N.  £.  973.) 
Ordinary  diligence  means  that  degree  of 
care,  attention  or  exertion  which,  under  the 
actual  circumstances,  a  man  of  ordinary 
prudence  and  discretion  would  use  in  refer- 
ence to  the  particular  thing  were  it  his  own 
property  or  in  doing  the  particular  thing 
were  it  his  own  concern.  (6  Corpus  Juris, 
1119.)  Whether  or  not  the  same  rule  should 
apply  to  the  indorsement  on  the  receipt  as 
in  the  case  of  a  bailment  for  carriage  of 
goods,  which  does  not  constitute  a  part  of 
the    contract   imless    it   is    shown   that   the 

^   shipper  knew  of  such  conditions  and  assent- 
ed  thereto    (Adams  Express  Co.  v.  Haynes, 

.  42  111.  80;  Merchants'  Despatch  Transp.  Co. 
V.  Theilbar,  86  111.  71;  Western  Transp.  Co. 
V.  Newhall,  2*  IlL  466,  76  Am.  Dec,  760) 
the  stipulation  did  not  change  or  purport 
to  change  the  duty  of  the  defendant,  which 
was  limited  to  the  azercise  of  ordinary  dili- 
gence, and  in  that  respect  it  had  no  effect  to 
change  the  law  even  if  it  was  a  part  of  tha 
contract.  There  was  added  a  condition  that 
the  opening  dt  the  box  should  not  be  in- 
ferable from  the  loss  of  any  of  its  contents. 
That  was  merely  an  attempt,  whether  suc- 
cessful or  not,  to  shift  the  burden  of  proof 
and  to  agree  what  evidence  the  court  should 
accept  as  making  a  prima  facie  case  for  the 
plaintiff.  It  did  not  in  any  manner  affect 
the  gufficieney  ol  tlie  statement  [60]  of  a 
cause  of  action  in  which  the  plaintiff  allied 
that  she  leased  the  box,  paid  the  renit  and 
deposited  the  money  in  the  box  on  January 
2,  1914,  and  when  she  opened  the  box  on 
July  11,  1914,  the  money  had  been  abstracted 
without  her  consent  or  knowledge.  In  her 
reply  she  denied  that  the  defendant  used 
ordinary  care  and  diligence  to  prevent  the 
opening  of  the  box  during  the  term  of  the 
lease  by  any  other  person  than  herself. 
These  sworn  statements  showed  a  good  causo 
of  action.  The  plaintiff  was  not  bargaining 
for  sufficient  space  in  which  to  deposit  her 
money,  which  would  have  been  worth  but 
a  nominal  sum,  but  she  was  bargaining  for 
safety  which  the  defendant  advertised  ajs  ita 
business  and  for  the  exercise  of  such  care  as 
a  reasonably  prudent  man  would  exercise 
toward  the  safety  of  like  property  of  his 
own  under  like  conditions.  Undoubtedly, 
the  relation  being  contractual,  the  plaintiff 
and  defendant  might  by  contract  define  their 
respective  duties  or  limit  the  liability  of  the 
defendant,  provided  the  contract  was  not  in 


violation  of  law  or  public  policy,  but  in  tkia 
case  there  was  no  agreement  limiting  the 
duty  of  the  defendant.  The  question  where 
the  burden  of  proof  was  is  not  now  of  any 
importance,  since  the  court  advised  the  jury 
that  the  plaintiff  was  bound  to  prove  her 
statement  of  claim  by  a  preponderance  of 
the  evidence,  and  the  jury  found  upon  all 
the  evidence,  under  the  instructions  of  the 
court,  in  favor  of  the  plaintiff. 

The  instruction  criticised  by  the  Appellate 
Court  as  incorrect  was  numbered  4.  It  pur- 
ports to  have  been  gtvot  orally  but  in  fact 
was  one  of  a  series  of  written  instructions 
read  to  the  jury  and  was  excepted  to  by 
the  defendant.  The  instmction  contained  as 
a  hypothesis  of  fact  that,  the  plaintiff  rented 
from  the  defendant  a  safety  deposit  box  in 
which  to  keep  her  money  and  other  valu- 
ables; that  she  placed  in  the  box  $1250; 
that  on  returning  to  the  box  the  money 
was  not  there;  that  she  demanded  that  the 
defendant  return  the  money;  that  the  de- 
fendant failed  to  return  the  money,  [51]  and 
that  the  plaintiff  was  not  guilty  of  any  negli- 
gence contributing  to  the  loss  of  her  money. 
The  instruction  informed  the  jury  as  the 
law  that  if  those  facts  were  found  from  a 
preponderance  of  the  evidence  they  would 
make  out  a  prima  facie  case  in  favor  of  the 
plaintiff,  and  it  then  devolved  upon  the  de- 
fendant to  prove  that  it  used  ordinary  care 
and  diligence  to  safely  keep  and  return  the 
plaintiffs  money.  The  .undisputed  evidence 
was  that  the  box  was  in  the  exclusive  control 
of  the  defendant  and  that  the  plaintiff  could 
not  obtain  access  to  it  except  by  sighing  a 
slip  at  the  office  and  giving  her  key  to  the 
person  in  charge  of  the  vaults.  Under  such 
conditions  we  see  no  reason  to  depart  from 
the  ordinary  rule  that  where  a  bailee  re- 
ceives property  and  fails  to  return  it  the 
presumption  aricws  that 'the  loss  was  due  to 
his  negligence,  and  the  law  imposes  on  him 
the  burden  of  showing  that  he  exercised  the 
degr^  of  care  required  by  the  nature  of  the 
bailment.  (Cumins  v.  Wood,  44  111.  416,  92 
Am.  Dec.  189;  Bennett  v.  O'Brien,  37  HI. 
260.)  To  call  upon  the  plaintiff,  under  such 
circumstances,  to  prove  some  specific  act  of 
negligence  by  which  her  money  was  lost, 
and  which  she  must  necessarily  prove  by 
defendant's  empfoyees,  would  impose  upon 
her  a  practically   impossible  burden. 

If  the  reversal  by  the  Appellate  Court  was 
for  error  of  law  the  errors  were  such  as 
might  have  been  corrected  upon  remanding 
the  cause,  but  there  was  no  sustainable  rea- 
son, in  law,  for  the  reversal  and  the  judg- 
ment was  reversed  without  any  finding  of 
fact.  All  Intimate  evidence  offered  was 
admitted  by  the  trial  court,  resulting  in  a 
finding  of  the  facts  in  controversy  in  favor 
of  the  plaintiff,  and  the  Appellate  Court  did 


910 


CITE  THIS  VOL.  ANH.  CAS.  1918C. 


not  find  any  of  such  facts  different  in  any 
respect.  Xo  error  of  law  was  committed  on 
the  trial,  and  the  Appellate  Court  erred  in 
reversing  the  judgment.  Therefore  the  judg- 
ment of  the  Appellate  Court  is  reversed  and 
the  judgment  of  the  municipal  court  af- 
firmed. 

Judgment  of  Appellate  Court  reversed. 
Judgment  of  municipal  court  affirmed. 
Rehearing  denied  December  6,  1917. 


NOTE. 

The  reported  case  holds  that  although  the 
key  of  a  safe  deposit  box  is  in  the  hands 
of  the  lessee  the  lessor  is  bound  to  use  rea- 
sonable and  ordinary  care  for  the  protec- 
tion of  the  contents  of  the  box.  It  is  also 
held  that  *  where  the  box  is  under  the  ex- 
clusive control  of  the  lessor,  the  lessee  ob- 
taining access  thereto  by  signing  a  slip  and 
giving  the  key  to  the  person  in  charge  of 
the  safety  deposit  vault,  proof  of  the  loss 
of  the  contents  of  the  box  raises  a  presump- 
tion of  negligence  on  the  part  of  the  lessor. 
The  earlier  cases  discussing  the  mutual 
rights  and  liabilities  of  the  owner  and  the 
lessee  of  a  safe  deposit  box  are  reviewed  in 
the  note  to  National  Safe  Deposit  Co.  v. 
Stead,  Ann.  Cas.  1912B  430. 
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226  Mass.  479;  110  JT.  E.  251. 


Deatli  by  Wrongful  Aot  —  Reeorery  for 
Death  of  Adopted  Child. 

Under  Rev.  Laws,  c.  154,  §  6,  authorizing 
the  probate  court  to  make  decrees  for  adop- 


tion, by  which,  except  as  regards  succession 
to  property,  all  rights,  duties,  and  other 
legal  consequences  of  the  natural  relation  of 
child  and  parent  shall  thereafter  exist  be- 
tween the  child  and  the  petitioner  and  his 
kindred,  and  shall,  except  as  regards  mar- 
riage, incest,  or  cohabitation,  terminate  be- 
tween the  child  so  adopted  and  his  natural 
parents  and  kindred,  or  any  previous  adopting 
kindred,  the  right  of  an  acu>pting  parent  to 
recover  for  death  of  the  child  as  aiSninistrator 
or  administratrix  under  Rev.  Laws,  c.  171, 
^  §  2,  as  amended  by  St.  1907,  c.  375,  and  under 
Rev.  Laws,  c.  51,  §  17,  and  acts  in  amendment, 
is  the  same  as  that  of  a  natural  parent  in 
the  absence  of  adoption,  the  intent  of  tbe 
statute  being  to  put  an  adopted  child  for  all 
legal  purposes,  with  certain  exceptions,  in  the 
place  of  n  natural  child,  "succession  to  prop- 
erty" meaning  succession  under  the  laws 
regulating  the  descent  and  distribution  of  in- 
testate property. 

[See  15  Ann.  Cas.  148.] 

Electrioitj  —  Personal  Injuriea  —  Con- 
trlbntory  HesUs^Aoe. 

A  seventeen-year-old  boy  is  not  negligent 
as  matter  of  law  because  upon  a  dark  and 
stormy  night  he  fails  to  see  a  broken  electric 
wire  lying  in  the  grass,  or  because  he 
mistakenly  believes  that  sparks  emanating 
from  it  are  fireflies;  the  question  whether  he 
failed  to  exercise  due  care  being  a  qoestion 
for  the  jury. 

Beatk  by  Wromsful  Aot  ^  Bwdoa  of 
Proof  —  Care  TTood  bj  latoatato. 

In  an  administratrix's  action  for  death  of 
her  adopted  son  by  electric  shock  from  a 
broken  wire,  the  burden  is  on  plaintiff  af- 
firmatively to  show  due  care  on  the  boy's  part 
in  order  to  recover;  the  presumption  created 
by  St.  1914,  c.  553,  not  applying  where  the 
cause  of  action  occurred  before  the  statute 
went  into  effect. 

Strooto  and  Higrbwayo  —  Porsoaal  In- 
Jury  —  Proof  tkat  Aooldoat  Ooowred 
on  Stroot. 

In  an  administratrix's  actions  against  eitj 
and  electric  companies  for  death  of  her  adopt- 
ed son  from  electric  shock  when  he  picked  up 
a  broken  wire  lying  in  the  grass  beside  the 
sidewalk,  whether  the  accident  occurred  with- 
in the  limits  of  the  highway  or  outside  of  it 
is  held  to  be  for  the  jury. 

Injured  Person  as  Traveler. 

In  such  action  evidence  is  held  to  be  suffi- 
cient  to   justify   finding  that   plaintiffs  in 
testate  was  a  traveler  on  the  highway. 

Liability  of  Mnnioipality  —  Heoesslty 
of  Notice  of  Dang^erono  Condition. 

In  such  action,  where  the  first  and  second 
counts  of  the  declaration  allege  that  decedent 
was  a  traveler  on  the  highway,  and  was  in- 
jured by  reason  of  a  defect  and  want  of  repair 
in  the  way,  but  there  is  nothing  to  show  when 
the  wire  was  broken,  or  how  long  it  had  been 
hanging  in  the  street,  and  there  is  no  evidence 
that  the  city  knew,  or  by  the  exercise  of 
proper  care  and  diligence  might  have  had  rea- 
sonable notice,  of  a  defect  in  the  way,  if  such 
existed,  verdict  is  rightly  ordered  for  the  citv. 


Eleeirialtj     —     Ohavs^as 

Attetk^v    Oempmay    —    Idmlrflitjr    for 

If  the  poles  and  wires  of  defendant  electric 
company  are  maintained  without  permission 
of  a  town  or  a  city,  and,  without  any  permis- 
sion, it  authorizes  another  electric  company 
to  place  wires  upon  its  poles,  negligence  of 
the  electric  company  is  thereby  shown. 

[See  note  at  end  of  this  case.] 


Though  an  electric  company  did  not  own 
high-tension  wires  below  its  own  on  its  poles, 
if  the  high-tension  wires  were  placed  under 
its  own  with  its  knowledge,  the  electric  com- 
pany may  be  found  liable  for  death  of  a  boy 
from  shock  when  he  touched  the  electric  com- 
pany's wire,  which  had  broken  and  fallen 
against  the  high-tension  wires  below,  the  in- 
sulation on  which  was  defective,  if  the  elec- 
tric company  failed  to  adopt  such  precautions 
as  were  reasonably  necessary  to  avoid  danger 
to  persons  lawfully  traveling  on  the  highway* 

[See  note  at  end  of  this  case.] 

Same. 

In  an  administratrix's  action  for  death  of 
her  adopted  son  by  electric  shook  when  he 
touched  an  electric  company's  wire  hanging  in 
the  street  beside  the  sidewalk,  question  of  the 
negligence  of  the  companv  which  owned  the 
wire  is  held  to  be  for  the  jury. 

[See  note  at  end  of  this  case.] 

Same. 

The  question  whether  the  company  against 
whose  high-tension  wire  the  broken  wire  fell, 
becoming  charged  with  the  deadly  current, 
was  negligent,  is  held  to  be  for  the'  jury. 

[See  note  at  end  of  this  case.] 

Deaili   by   Wrongful  Act  —  Ooaaoions 
Sviferins  —  Evideaoe  SnAoient. 

The  evidence  is  held  to  be  sufficient  to  war- 
rant finding  that  the  boy's  death  was  preceded 
by  conscious  suffering. 

Bleetrieltj     —     Wires     Orer     Private 
Premises  •»  Liability  to  Licensee. 

If  an  open  space  between  a  house  and  elec- 
tric wire  pole  had  been  used  by  the  public  as 
a  playground  and  a  common  passageway,  and 
had  been  used  for  travel  by  persons  traveling 
between  two  streets,  and  such  uses  had  been 
made  with  the  knowledge  and  consent  of  the 
owner,  there  was  an  implied  invitation  by  the 
owner  to  the  public  to  travel  over  the  space, 
and  a  boy  using  the  space  is  not  a  trespasser 
against  the  owner,  but  rightfully  on  the  land 
by  his  permission. 

'  [See  21  Ann.  Cas.  374;   Ann.  Cas.  19180 
594.] 

Saate. 

If  land  between  a  house  and  an  electric 
wire  pole  was  used  by  the  public  as  a  play- 
ground and  for  purposes  of  travel  for  thirty 
years,  electric  companies  stringing  wires  on 
the  pole  are  charged  with  notice  that  ^rsons 
might  at  any  time  be  upon  the  land  with  the 
permission  of  the  owner. 

Same. 

If  electric  companies  maintain  poles  upon 
a  highway  and  near  the  line  between  the  high- 
way and  an  open  lot  used  by  the  public  with 
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Wires     of     ^s  owner's  permission,  on  which  poles  wires 

were  attached  carrying  a  high  voltage  of  elec- 
tricity, the  companies  are  bound  to  exercise 
reasonable  care  to  maintain  their  wires  so 
that  persons  rightfully  on  the  lot  will  not  be 
injured. 

Same. 

A  boy  on  land  in  proximity  to  an  electric 
wire  pole  by  the  implied  invitation  of  the 
owner  of  the  land  is  there  in  the  owner's 
right,  and  has  the  same  rights  against  elec- 
tric companies  whose  wires  are  strung  on  the 
pole  as  the  owner  would  have  had. 

Same. 

Electric  companies,  whether  rightfully  upon 
the  land  of  another  or  not  with  their  wires 
crossing  it,  owe  the  duty  to  a  boy  on  the 
land  in  the  owner's  right  to  use  due  diligence 
to  maintain  and  manage  their  electric  wires 
so  that  he  shall  not  be  injured. 
Appeal  and  Error  —  Questions  Re« 
▼iewed  —  Admission  of  Expert  Tes- 
timony. 

The  decision  of  the  court  on  the  admissibil- 
ity of  expert  testimony  cannot  be  reversed  un* 
less  clearly  erroneous. 


On  report  from  Superior  Court,  Middlesex 

county. 

Three  actions  by  Bessie  Boutlier,  admin- 
istratrix, plaintiff  in  each  action,  against 
City  of  Maiden,  Maiden  Electric  Company, 
and  Suburban  Gas  and  Electric  Company,  de- 
fendants, respectively.  Verdict  for  defendant 
in  each  case.  Cases  reported  to  Supreme 
Judicial  Court.  The  facts  are  stated  in  the 
opinion.  Judgment  ordered  to  be  entered  for 
defendant  in  case  against  City  of  Maiden,  and 
cases  against  other  defendants  ordered  to 
stand  for  trial. 

Whipple,  Bemm  d  Ogden,  Hugh  W,  Ogden 
and  R.  E.  Tihbetts  for  plaintiff. 

H.  L,  Boutwell  for  defendant  City  of  Mai- 
den. 

Walter  I.  Badger  and  Louia  0.  Doyle  for 
defendants  Maiden  Electric  Company  and 
Suburban  Gas  and  Electric  Company. 

[482]  Cbosbt,  J. — These  are  three  actions 
to  recover  for  the  conscious  sufTering  and 
death  of  the  plaintifTs  intestate  who  was 
killed  on  the  evening  of  October  20,  1913,  by 
reason  of  coming  in  contact  with  a  wire 
charged  with  electricity.  He  hereafter  will 
be  referred  to  as  the  intestate.  At  the  time 
of  the  intestate's  injury  and  death  he  was 
seventeen  years  of  age.  Several  years  pre- 
viously he  had  been  legally  adopted  by  the  ad- 
ministratrix and  her  husband  and  lived  with 
her  at  the  time  of  the  accident.  At  the  con- 
clusion of  the  evidence  the  presiding  judge 
ordered  a  verdict  for  the  defendant  in  each 
case  and  reported  the  cases  to  this  court. 

The  accident  which  resulted  in  the  intes- 
tate's death  occurred  in  the  city  of  Maiden, 
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but  whether  at  that  time  he  was  within  the- 
limits  of  a  highway  known  as  Lynn  Street 
or  was  outside  the  limits  of  the  street,  was 
in  controversy  between  the  parties.  One  Re- 
petto,  who  was  with  the  intestate  at  the 
time  of  the  accident,  testified  "that  they  were 
walking  in  the  centre  of  the  sidewalk;  that 
it  was  a  very  dark  night;  that  as  they  walked 
Ralph  Boutlier  said  suddenly,  'Oh,  look  at 
the  fire-flies.  Let's  get  some;'  that  he  gave 
about  two  steps,  two  short  steps  from  where 
we  were  walking,  then  stooped  down,— -I 
should  say  about  a  foot  in  on  the  grass,  two 
[483]  short  steps  from  where  we  were  walk- 
ing." This  witness  also  testified  that  after 
the  accident  he  saw  a  wire  "that  hung  down 
on  the  near  side  of  the  third  tree  from  the 
Moore  house,  the  wire  going  across  the  side- 
walk and  the  wind  blowing  it  back  and  forth 
up  against  the  tree,"  and  that  the  wire  struck 
him    (the   witness)    on   the   overcoat  after 


cross  ams;  the  wire  that  broke  was  a  bars 
wire;  there  was  evidence  to  show  that  it  was 
corroded  and  eaten  by  rust  and  had  fallen 
into  disuse.  On  these  two  poles  on  cross 
arms  below  the  top  cross  arms  were  strung 
wires  of  the  Maiden  Electric  Company,  and 
also  high  tension  wires  of  the  Suburban  Gas 
and  Electric  Company  carrying  a  high  vol- 
tage of  electricity.  There  was  testimony  that 
the  wires  between  these  poles  were  in  part 
suspended  directly  over  the  sidewalk  and  over 
an  unfenced  space  which  for  many  years  had 
been  open  to  public  travel.  The  police  tele- 
phone wire  with  which  the  intestate  came  in 
contact  had  broken  between  poles  B  and  C 
and  had  crossed  one  of  the  high  tension  ^vires 
of  the  Suburban  Gas  and  Electric  Company. 
The  evidence  showed  that  the  latter  wire  was 
not  properly  insulated;  that  it  was  old  and 
weather  beaten,  the  insulatiim  worn  off  in 
places,  and  when  wet  could  not  properly  in- 
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Boutlier  fell  and  he  got  hold  of  it.  It  burned 
his  hand,  "tossed  him  right  out  in  the  middle 
of  the  street." 

The  evidence  showed  that  there  was  a  line 
of  poles  with  cross  arms  and  wires  of  various 
kinds  thereon  near  the  place  of  the  accident; 
ihat  the  poles  were  owned  by  the  Maiden 
Electric  Company,  one  of  the  defendants; 
that  one  of  these  poles,  referred  to  as  B»  was 
located  in  the  town  of  Revere,  a  short  dis- 
tance from  the  line  between  Revere  and  Mai- 
den; that  the  pole  referred  to  as  C,  was 
located  in  Maiden;  that  the  wire  with  which 
the  boy  came  in  contact  had  been  attached  to 
poles  B  and  C  and  broke  and  fell  to  the 
ground  some  time  before  the  accident, — just 
when  does  not  appear.  This  wire  formerly 
had  been  a  part  of  a  police  telephone  system 
belonging  to  the  town  of  Revere.  The  top 
cross  arms  on  the  poles  to  which  the  wire 
had  been  attached  were  owned  by  the  town 
of  Revere  which  had  other  wires  upon  these 


sulate  the  current  of  electricity  which  passed 
through  it.  There  was  testimony  that  the 
town  of  Revere  and  the  Suburban  (rss  and 
Electric  Company  had  not  received  any  legal 
permission  to  attach  wires  to  poles  at  this 
point  in  Maiden,  and  that  the  Maiden  Electric 
Company  had  [484]  not  been  lawfully  author- 
ized to  erect  its  poles  at  this  place  in  the 
town  of  Revere.  In  other  words,  there  was 
evidence  that  there  had  been  a  violation  by 
these  companies  of  the  ordinances  of  the  city 
of  Maiden  and  of  the  town  of  Revere  in  the 
respects  above  recited.  There  was  testimony 
tending  to  show  that  a  proper  inspection  of 
the  wire  which  broke  and  fell  and  of  the  wire 
with  which  it  came  in  contact^  would  have 
disclosed  the  fact  that  they  were  dangerous 
to  persons  travelling  upon  Lynn  Street  or 
upon  the  open  space. 

1.  An  important  question  to  be  determined 
at  the  outset  is  whether  the  adopting  mother 
of  the  plaintiff  stands  in  the  relation  of  bis 
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next  of  kin  lor  whoM  benefit  an  action  will 
lie  by  the  administratrix  for  his  death  under 
R.  L.  c  171,  I  2,  as  amended  by  StJ  1907, 
c  376,  and  nnderR.  Ii.  o.  51,  §  17,  and  acts 
in  amendment  thereof.  The  intestate^  who 
was  seventeen  years  old  at  the  time  of  his 
decease,  was  l^ally  adopted  by  the  adminis- 
tratrix and  her  husband  by  decree  of  the  Pro- 
bate Court  in  the  year  1900,  and  lived  with 
her  until  his  death. 

The  R.  L.  c.  154,  |  6,  upon  proper  proceed- 
ings, authorizes  the  Probate  Court  to  make 
decrees  for  adoption  by  which  "except  as 
regards  suocessioii  to  property,  all  rights, 
duties  and  other  legal  consequences  of  the 
natural  relation  of  child  and  parent  shall 
thereafter  exist  between  the  child  and  the 
petitioner  and  his  kindred,  and  shall,  except 
as  r^^rds  marriage,  incest  or  cohabitation, 
terminate  between  the  child  so  adopted  and 
his  natural  parents  and  kindred  or  any  pre- 
vious adopting  parent;"  the  exception  ''as 
regards  succession  to  property"  is  dealt  with 
in  the  following  section  (§  7).  Manifestly 
the  statutory  right  of  an  administrator  to 
recover  damages  for  the  death  of  a  person  to 
the  use  of  his  surviving  next  of  kin  is  not 
a  right  of  succession  to  property.  We  are  of 
opinion  that  under  R.  L.  c.  154,  §  6,  the 
right  of  the  adopting  parent  to  recover  for 
death  under  the  statutes  before  referred  to 
is  the  same  as  that  of  a  natural  parent  in  the 
absence  of  adoption.  This  court  has  held  that 
the  intent  of  these  sections  of  the  statute 
(§§  6  and  7)  was  to  put  an  adopted  child 
for  all  legal  purposes,  with  certain  excep- 
tions, in  the  place  of  a  natural  child.  Wash- 
burn V.  White,  140  Mass.  568,  5  N.  E.  813; 
Delano  v.  Bruerton,  148  Mass.  619,  20  N.  £. 
308;  Buckley  v.  Frasier,  153  Mass.  526,  27 
N.  £.  768.  The  effect  of  adopti<m  is  that 
the  child  so  adopted  is  to  be  deemed  the 
[486]  child  of  the  parents  by  adoption  to 
the  full  extent  as  if  bom  to  them  in  natural 
wedlock,  and  whatever  legal  consequences  fol- 
low, the  natural  relation  of  child  and  parent 
thereafter  exists  between  the  adopted  child 
and  the  adopting  parent  with  the  exceptions 
referred  to  in  the  statute,  none  of  which 
applies  to  the  case  at  bar.  ''Succession  to 
property"  means  succession  under  the  laws 
regulating  the  deseent  and  distribution  of 
intestate  property.  Atty.-Gen.  v.  Clark,  222 
Mass.  291,  295,  Ann.  Cae.  1917B  119,  110 
N.  E.  299;  Bolinger  v.  Beacham,  81  Kan.  746, 
106  Pac  1094;  Atchison,  etc.  R.  Co.  v.  Ryan, 
62  Kan.  682,  64  Pac  603.  In  a  case  recently 
decided  by  this  court,  it  was  held  that  under 
the  workmen's  compensation  act,  the  adopting 
parent  of  a  deceased  employee  stood  in  the 
relation  of  next  of  kin  to  such  employee. 
Cowden's  Case,  226  Mass.  66,  113  N.  E.  1036. 

2.  There  was  evidence  to  show  that  the 

intestate  had  some  knowledge  of  the  danger- 
Ann.  Cas   1918C. — 58. 


ous  qualities  of  electricity.  Still,  in  view  of 
his  age,  it  could  not  be  ruled  that  he  was 
not  in  the  exercise  of  as  high  a  degree  of  care 
as  natiurally  would  be  expected  of  a  boy 
seventeen  years  old.  We  do  not  think  as 
matter  of  law  that  he  was  negligent  because 
upon  this  dark  and  stormy  night  he  failed 
to  see  the  wire  lying  in  the  grass,  or  because 
he  mistakenly  believed  that  sparks  emanating 
from  it  were  fire-flies.  We  do  not  understand 
the-  defendants  to  contend  that  he  took  hold 
of  the  wire  with  knowledge  of  what  it  was, 
and  that  it  was  charged  with  electricity.  The 
question  whether  he  failed  to  exercise  duo 
care  was  a  question  of  fact  to  be  determined 
by  the  jury.  The  burden  was  upon  the  plain- 
tiff to  show  such  care  affirmatively  in  order 
to  recover.  The  presumption  created  by  St. 
1914,  c.  553,  does  not  apply  to  this  case  be* 
cause  the  cause  of  action  occurred  before  the 
statute  went  into  effect. 

3.  The  evidence  was  conflicting  whether  the 
accident  occurred  within  the  limits  of  the 
highway  or  outside  thereof.  The  witness 
Repetto  testified  that  he  and  the  intestate 
were  walking  in  the  centre  of  the  sidewalk 
and  that  the  latter  stepped  about  two  steps 
and  stooped  down;  that  the  intestate  was 
about  a  foot  in  on  the  grass.  There  was  also 
testimony  that  the  street  line  at  the  place 
of  the  accident  was  about  a  foot  from  the 
edge  of  the  grass  on  the  inside  of  the  side- 
walk and  that  the  latter  was  about  eight  feet 
in  width.  We  are  of  opinion  that  the  ques- 
tion whether  the  accident  occurred  within  the 
limits  of  the  highway  or  outside  of  [486]  it 
was  for  the  jury.  Upon,  the  evidence,  the 
plaintiff  could  have  been  found  to  be  a  trav- 
eller upon  the  highway. 

This  brings  us  to  a  consideration  of  the 
question  whether  the  action  against  the  city 
of  Maiden  should  have  been  submitted  to  the 
jury.  The  declaration  in  that  case  contains 
four  counts;  the  third  and  fourth  allege  that 
the  city  owned  and  negligently  maintained 
certain  poles  and  wires  upon  the  way,  but 
there  was  no  evidence  to  sustain  these  allega- 
tions. It  follows  that  no  recovery  could  be 
had  on  those  counts. 

The  first  and  second  counts  allege  that  the 
intestate  was  a  traveller  upon  the  highway 
and  was  injured  by  reason  of  a  defect  and 
want  of  repair  in  the  way.  While  there  was 
evidence  which  would  have  warranted  a  find- 
ing that  he  was  a  traveller  upon  the  way, 
there  was  nothing  to  show  when  the  wire  was 
broken  or  how  long  it  had  been  hanging  in 
the  street;  nor  was  there  evidence  that  the 
city  knew  or  by  the  exercise  of  proper  care 
and  diligence  might  have  had  reasonable  no- 
tice of  a  defect  in  the  way,  if  such  a  defect 
existed.  For  this  reason  in  the  case  against 
the  city  a  verdict  was  rightly  ordered  for  the 
defendant.     R.  L.  o.  51,  §  18.     The  case  of 
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Wright  V.  Chelsea,  207  Mass.  460,  93  N.  E. 
840,  is  plainly  distinguishable  from  the  case 
at  bar.  O'Donnell  v.  North  Attleborough, 
212  Mass.  243,  98  N.  E.  1084. 

4.  There  was  evidence  of  negligence  of  the 
Maiden  Electric  Company.  If  the  jury  found 
that  its  poles  and  wires  were  maintained 
without  the  permission  of  the  town  of  Revere 
or  of  the  city  of  Maiden,  and  that  without 
any  permission  it  authorized  the  Suburban 
Gas  and  Electric  Company  to  place  wires 
upon  its  poles,  such  evidence  in  itself  was 
evidence  of  negligence  of  the  Maiden  Electric 
Company.  Brunelle  v.  Lowell  Electric  Light 
Corp.  194  Mass.  407,  80  X.  E.  406;  Donovan 
V.  Connecticut  Valley  St.  R.  Co.  213  Mass. 
09,  Ann.  Cas.  1913E  1099,  99  N.  E.  956. 

There  was  evidence  that  the  Maiden  Elec- 
tric Company  had  permitted  the  wire  with 
which  the  intestate  came  in  contact  to  re- 
main upon  its  poles  in  a  rusty,  corroded  and 
dangerous  condition  for  at  least  two  years 
before  the  accident,  without  taking  any  steps 
either  to  remove  it,  or  to  provide  by  guard 
wires  or  otherwise  against  its  coming  in  con-* 
tact  with  the  high  tension  wires  below  it, 
which  wires  also  could  have  been  found  to 
have  been  in  an  unsafe  condition  due  to  de- 
fective insulation;  and  that  [487]  the  unsafe 
and  dangerous  condition  of  the  wire  which 
fell,  as  well  as  that  of  the  wire  with  which 
it  came  in  contact,  could  easily  have  been 
discovered  by  reasonable  inspection.  Al- 
though the  defendant  did  not  own  either  of 
these  wires,  still  it  owned  the  poles  on  which 
they  were  supported,  and  if  the  wires  were 
placed  there  with  its  knowledge  the  defendant 
might  be  found  liable  if  it  failed  to  adopt 
such  precautions  as  were  reasonably  neces- 
sary to  avoid  a  danger  which  might  result 
in  the  death  of  or  injury  to  persons  lawfully 
travelling  upon  the  highway.  0*Donnell  v. 
Boston  El.  R.  Co.  205  Mass.  200,  90  X.  E. 
077;  Mahan  v.  Newton  St.  R.  Co.  189  Mass. 
1,  75  N.  E.  59;  Lutolf  v.  United  Electric 
Light  Co.  184  Mass.  53,  67  N.  E.  1025; 
Leahan  v.  Cochran,.  178  Mass.  566,  60  N.  E. 
382,  86  Am.  St.  Rep.  506,  53  L.R.A.  89; 
Griffin  v.  United  Electric  Light  Co.  164  Mass. 
492,  41  N,  E.  676,  49  Am.  St.  Rep.  477,  32 
L.R.A.  400;  Newcomb  v.  Boston  Protective 
Dept.  146  Mass.  596,  16  N.  E.  555,  4  Am.  St. 
Rep.  354;  Milford  v.  Holbrook,  9  Allen 
(Mass.)  17,  85  Am.  Dec.  735.  It  could  not 
properly  have  been  ruled  that'  there  was  no 
evidence  of  negligence  on  the  part  of  this 
defendant. 

5.  The  question  whether  the  Suburban  Gas 
and  Electric  Company  was  negligent  was  also 
for  the  jury.  There  was  testimony  that  it 
maintained  its  wires  upon  the  poles  of  the 
Maiden  Electric  Company  at  the  place  of  the 
accident  without  permission  and  in  violation 
of  the  ordinances  of  the  city  of  Maiden ;  that 


its  wire  (with  which  the  fallen  wire  came 
in  contact)  carried  the  current  of  electricity 
which  resulted  in  the  death  of  the  intestate, 
and  was  allowed  to  become  worn;  that  its 
insulation  was  defective  and  that  it  was  bare 
in  places;  that  by  reason  of  these  defects  at 
the  time  of  the  accident,  and  for  a  long  time 
previously,  it  had  been  in  an  unsafe  an^ 
dangerous  condition,  and  that  such  condition 
could  have  been  discovered  by  reasonable  in- 
spection, and  remedied.  Besides,  as  previous- 
ly stated,  it  could  have  been  found  that  the 
wire  which  broke  was  rusted  and  corroded 
and  had  been  in  an  unsafe  condition  for  a 
long  time  before  the  accident;  that  its 
dangerous  condition  also  would  have  been 
apparent  on  proper  inspection.  It  cannot  be 
doubted  that  this  evidence  was  amply  snffi- 
cient  to  justify  a  finding  of  negligence. 
Romana  v.  Boston  El.  R.  Co.  218  Mass.  76, 
Ann.  Cas.  1917A  893,  105  N.  E.  598,  L.R.A. 
1915A  610;  McCrea  v.  Beverly  Gas  etc,  Co. 
216  Mass.  496,  104  N.  E.  365;  Griffin  v. 
United  Electric  Co.  ubi  supra;  Lutolf  v. 
United  Electric  Light  Co.  ubi  supra. 

6.  Upon  the  question  of  conscious  suffering 
there  was  evidence  that  immediately  after  the 
intestate  came  in  contact  with  the  [488]  wire 
and  received  the  shpck,  he  exclaimed  **0h!  '* : 
that  the  yell  was  a  very  loud  one;  that  the 
boy  fell  backward  and  lay  about  a  foot  over 
the  -gravel  on  the  grass.  There  was  other 
evidence  that  afterwards  he  rolled  upon  the 
ground  and  exclaimed  "O  dear!  "  We  are 
of  opinion  that  there  was  sufficient  evidence 
to  warrant  a  finding  that  his  death  was  pre- 
ceded by  conscious  suffering,  and  Uiat  a  con- 
trary ruling  could  not  properly  have  been 
made.  Knight  v.  Overman  Wheel  Co.  174 
Mass.  455,  463,  54  N.  E.  B90.  ' 

7.  The  plaintiff  excepted  to  the  exclusion  of 
the  following  offers  of  proof:  "Referring  to 
the  green  or  open  space  between  the  Moore 
house,  so  called,  and  pole  B,  the  plaintiff 
offers  to  show  that  for  more  than  thirty 
years  the  said  space  has  been  open,  unrestrict- 
ed, unfenced  and  used  for  common  passage 
and  travel  by  all  persons  coming  down  Lynn 
Street  and  desiring  to  go  to  Lawrence 
Street,  or  vk^  versa,  at  their  will ;  that  there 
is  and  has  been  a  travelled  path  across  it, 
although  the  deceased  was  not  at  or  in  the 
path  at  the  time  of  the  accident;  that  there 
has  never,  for  thirty  years,  been  any  trespass 
sign;  that  a  United  States  Post  Office  box 
is  and  for  many  years  has  been  within  tiie 
limits  of  said  green  so  that  anyone  depositing 
letters  in  said  box  must  pass  within  the 
limits  of  said  property;  that  children  have 
played  there  without  let  or  hindrance  for 
more  than  thirty  years  and  that  the  memorv 
of  any  of  the  inhabitants  in  the  Ticinity  does 
not  hold  any  memory  of  any  person  whomso- 
ever being  warned  off  the  said  green  or  for- 
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bidden  its  use  for  common  and  public  passage 
and  play."  This  evidence  was  offered 
"against  the  two  defendant  electric  light  com- 
panies, to  show  that  the  plaintiff's  intestate, 
if  as  a  matter  of  fact  found  to  have  been  on 
private  property  at  the  time  when  the  ac- 
cident happened,  which  the  plaintiff  denies, 
was  there  rightfully,  by  license  of  the  owner, 
and  to  show  that  the  defendant  electric  light 
companies  were  chargeable  with  notice  that 
persons  might  be  expected  to  be  where  the 
intestate  was  (if  found  to  have  been  on 
private  property)  and  as  affecting,  therefore, 
their  negligence  in  allowing  an  electric  light 
wire  to  fall  down  upon  private  property  (if 
it  shall  be  found  that  the  wire  was  on  private 
property  when  the  plaintiff's  intestate  was 
injured),"  The  wite  which  broke  and  fell 
had  been  attached  to  poles  B  and  C.  Both 
of  these  poles  were  located  in  the  highway 
near  the  line  which  divided  the  open  lot  from 
the  highway.  The  [489]  wire  broke  and  fell 
to  the  ground  at  a  point  about  midway  be- 
tween poles  B  and  C  and  close  to  the  sidewalk 
on  Lynn  Street. 

The  defendant  companies  contend  that,  if 
the  plaintiff's  intestate-  was  upon  the  open 
space,  he  was  a  trespasser  thereon,  and  if  that 
be  the  fact,  as  matter  of  law  the  plaintiff  is 
not  entitled  to  recover.  * 

If,  as  the  plaintiff  offered  to  prove,  it  was 
shown  that  the  open  space  had  been  used  by 
the  public  as  a  playground  and  had  been 
used  as  a  common  passageway  and  for  travel 
by  persons  travelling  between  Lynn  Street  and 
Lawrence  Street,  and  that  such  uses  had  been 
made  of  the  open  space  with  the  knowledge 
and  consent  of  the  owner,  it  could  have  been 
found  that  there  was  an  implied  invitation  by 
the  owner  to  the  public  including  the  in- 
testate to  travel  over  it.  Under  such  circum- 
stances the  latter  would  not  be  a  trespasser 
as  against  the  owner  but  would  be  rightfully 
upon  the  land  by  his  permission. 

If  the  evidence  showed  that  the  land  was 
used  by  the  public  as  a  playground  and  for 
purposes  of  travel  and  had  been  so  used  for 
thirty  years,  the  defendant  companies  could 
have  been  found  to  have  had  knowledge  of 
such  uses,  and  would  be  charged  with  notice 
that  persons  might  be  at  any  time  upon  the 
land  with  the  permission  of  the  owner. 

If  the  defendants  maintained  or  used  poles 
upon  the  highway  and  near  the  line  between 
the  highway  and  the  open  space  upon  which 
wires  were  attached  carrying  a  high  voltage 
of  electricity,  they  were  bound  to  exercise 
reasonable  care  so  as  to  maintain  their  wires 
that  persons  rightfully  upon  the  land  would 
not  be  injured. 

If  the  evidence  offered  by  the  plaintiff  had 
been  admitted,  it  could  have  been  found  that 
the  intestate  was  upon  the  land  by  the  im- 
plied invitation  of  the  owner.    If  so,  he  was 


there  in  the  owner's  right  and  would  have 
the  same  rights  against  the  defendant  com- 
panies that  the  owner  would  have. 

It  does  not  appear  that  the  defendant  com- 
panies had  any  right  to  use  the  open  space 
for  the  erection  of  poles  and  the  maintenance 
of  its  wires.  If  we  assume,  however,  that 
they  were  licensees  in  placing  their  wires 
over  the  land,  the  question  then  presented 
is:  What  duty  did  they  owe  to  persons  who 
were  rightfully  upon  the  land  in  the  right  of 
the  owner  and  of  whose  presence  there  the 
defendants  were  charged  with  notice? 

[490]  While  the  measure  of  liability  of 
those  maintaining  wires  carrying  a  dangerous 
current  of  electricity  has  been  determined 
frequently,  we  are  not  aware  of  any  case 
decided  by  this  court  where  the  facts  are 
entirely  analogous  to  those  presented  in  the 
case  at  bar. 

We  are  satisfied  that  the  questions  involved 
may  be  decided  by  the  application  of  general 
principles.  As  we  stated  in  Guinn  v.  Dela- 
ware, etc.  Telephone  Co.  43  N.  J.  L.  276,  at 
pages  277,  278,  62  Atl.  412,  111  Am.  St.  Rep. 
668,  3  L.R.A.(K.S.)  988:  'The  test  of  de- 
fendant's liability  to  a  particular  person  is 
whether  injury  to  him  ought  reasonably  to 
have  been  anticipated.  ,  .  ,  The  general 
rule  is  that  a  person  is  liable  for  those  results 
of  his  negligence  which  are  reasonably  to  be 
anticipated;  the  exemption  of  the  landowner 
from  liability  as  to  trespassers  and  licensees 
is  necessary  to  secure  him  the  beneficial  use 
of  his  land,  but  no  reason  exists  for  extend- 
ing this  exemption  to  the  case  where  the 
rights  of  the  defendant  have  not  been  inter- 
fered with." 

If  we  assume  that  the  defendant  companies 
had  a  right  to  maintain  their  wires  over  the 
open  space,  the  plaintiff  still  might  be  en- 
titled to  recover,  as  her  intestate  has  not 
been  shown  to  have  interfered  with  the  rights 
of  the  defendants. 

The  defendants,  whether  rightfully  upon 
the  land  of  the  owner  or  otherwise,  owed  the 
duty  to  the  intestate,  who  could  have  been 
found  upon  the  evidence  excluded  to  have 
been  there  in  the  owner's  right,  to  use  due 
diligence  so  to  maintain  and  manage  their 
electric  wires  that  he  would  not  be  injured. 

If  the  intestate  was  rightfully  upon  the 
land  and  the  defendants  reasonably  might 
have  anticipated  that  he  would  be  there,  it 
could  have  been  found  that  the  defendants 
were  negligent  in  the  care  of  their  wires  for 
the  result  of  which  negligence  they  were 
answerable  to  the  plaintiff.  Bamett  v.  At- 
lantic City  Electric  Co.  87  N.  J.  L.  29,  32, 
93  Atl.  108;  Coyne  v.  Pennsylvania  Railroad, 
87  N.  J.  L.  257,  93  Atl.  595;  Duel  v.  Mans- 
field Plumbing  Co.  86  N.  J.  L.  582,  92  Atl. 
367 ;  Dal  try  v.  Media  Electric  Light,  etc.  Co. 
208    Pa.    St.   403,    57   Atl.    833;    Connell   v. 
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Keokuk  Electric  Rj.  etc.  Co.  131  la.  622, 
100  N.  W.  177 ;  Davoust  v.  Alameda,  149  Cal. 
69,  9  Ann.  Cas.  847,  84  Pac.  760,  5  LJI.A. 
^N.S.)  536.  The  above  eases  are  readily  dis- 
tinguishable from  Heskell  v.  Auburn  Light, 
etc.  Co.  209  N.  Y.  86,  102  N.  E.  640,  L.R.A. 
1915B  1127;  Hickok  v.  Auburn  Light,  etc 
Co.  200  N.  Y.  464,  93  N.  E.  1113;  Braun  v. 
Buffalo  General  Electric  Co.  200  N.  Y.  484, 
21  Ann.  Cas.  370,  94  N.  £.  206,  140  Am.  St. 
Rep.  645,  34  L.R.A.(N.S.)    1089. 

The  case  of  Hector  v.  Boston  Electric  Light 
Co.  161  Mass.  558,  37  N.  E.  773,  25  L.R.A. 
554,  [491]  174  Mass.  212,  54  N.  E.  539,  75 
Am.  St.  Rep.  300,  is  distinguishable  from  the 
case  at  bar.  In  that  case  the  defendant  had 
erected  a  standard  for  the  support  of  its 
electric  wires  on  the  roof  of  a  l)uilding  known 
as  45  Temple  Place  in  Boston.  The  plaintiff 
was  a  lineman  in  the  employ  of  a  telephone 
company  and  the  defendant  had  given  the 
telephone  company  permission  to  attach  wires 
to  the  standard.  The  plaintiff  was  directed 
by  his  employer  to  attach  a  telephone  wire 
to  the  standard.  Instead  of  going  up  through 
the  building  of  45  Temple  Place  to  reach  the 
standard  the  plaintiff  went  upon  the  roof  ot 
No.  29  Temple  Place  and  then  proceeded  to 
cross  the  intervening  roofs  to  the  roof  of  41 
Temple  Place,  which  roof  was  twenty  feet 
higher  than  the  roof  of  45  Temple  Place. 
While  upon  the  roof  of  No.  41  Temple  Place 
he  came  in  contact  with  an  uninsulftted  eleo- 
'  trie  wire  charged  with  electricity,  owned  by 
the  defendant,  and  was  injured.  This  court 
held  that  while  the  defendant  had  given  to 
the  plaintiff  through  his  employer  a  license 
to  go  upon  the  roof  of  No.  45  Temple  Place 
to  attach  wires  to  the  standard  on  that  roof 
he  was  not  entitled  to  go  upon  other  build- 
ings to  reach  the  standard,  and  therefore  that 
the  defendant  owed  him  no  duty  properly 
to  insulate  its  wires  at  a  place  where  it  had 
no  reason  to  expect  that  he  would  go  in  the 
performance  of  his  duties  and  where  the  de- 
fendant had  neither  invited  nor  licensed  him 
to  go,  and  that  as  he  was  not  acting  within 
the  scope  of  his  license  when  injured  he  was 
not  entitled  to  recover. 

The  exception  to  the  exclusion  of  the  ex- 
pert testimony  offered  to  show  that  the  plain- 
tiff was  not  killed  instantly  but  consciously 
suffered  cannot  be  sustained.  It  does  not 
appear  on  what  ground  the  evidence  was  ex- 
cluded. The  judge  may  not  have  been  satis- 
fied that  the  witness  was  quaUfled  so  to 
testify.  His  decision  upon  that  question 
could  not  be  reversed  unless  clearly  erroneous. 
White  V.  McPherson,  183  Mass.  533,  67  N. 
E.  643;  Toland  v.  Paine  Furniture  Go.  179 
Mass.  501,  61  N.  E.  52. 

It  follows  from  what  has  been  said  that 
in  the  case  against  the  city  of  Maiden  judg- 
ment is  to  be  entered  for  the  defendant,  and 


that  the  cases  against  the  Maiden  Eleetric 
Company  and  the  Suburban  Oaa  and  Electric 
Company  are  to  stand  for  triaL 
So  ordered. 


VOTE. 
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Joint  LiabiUty,  921. 


Introductory* 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing,  on  the  liability  of  an 
electric  <x>mpany  for  injuries  resulting  from 
one  of  its  wires  charging  the  wire  of  another 
company  or  person.*  The  earlier  decisions 
are  collected  in  the  notes  to  Mize  v.  RocKt 
Mountain  Bell  Telephone  Co.  16  Ann.  Cas. 
1189 ;  and  Hebert  v.  Lake  Charles  Ice  Co.  100 
Am.  St.  Rep.  505,  530. 

General  Rule, 

An  electric  company  is  liable  for  injuries 
caused  by  one  of  its  wires  charging  the  wire 
of  another  company  or  person,  unless  the 
wires  come  in  contact  by  the  act  of  God  or 
through  the  negligence  of  the  person  injured. 
Birmingham  R.  etc.  Go.  v.  Cockrum,  179  Ala. 
372,  60  So.  304;  Indianapolis  Light  etc  Co. 
V.  Dolby,  47  Ind.  App.  406,  92  N.  E.  739; 
Cumberland  Telephone,  etc  Co.  v.  Kranz,  48 
Ind.  App.  67,  95  N.  E.  371;  Toney  v.  Inter- 
state Power  Co.  (la.)  163  N.  W.  394;  Lewis 
V.  Harvey,  101  Kan.  673,  168  Pac.  856; 
Paducah  Light,  etCi  Co.  v.  Parkman,  156  K?. 
197,  160  8.  W.  931,  52  L.RJ^.(N.S.)  586; 
Borell  V.  Cumberland  Telephone,  etcOo.  133 
La.  630,  63  So.  247,  L.R«A.1916D  1064;  Sykes 
V.  Portland,  177  Midi.  290,  148  N.  W.  326; 
Cumberland  Telephone,  etc.  Cow  v.  Cosnahan, 
105  MiBS.  615,  62  So.  824;  Freeman  v.  Mis- 
souri, etc.  Telephone  Co.  160  Mo.  271,  142 
S.  W.  733 ;  Campbell  v.  United  Rys.  Co.  249 
Mo.  141,  147  S.  W.  788;  Wilkins  v.  Water, 
etc.  Co.  92  Neb.  513,  138  X.  W.  754;  Pioneer 
Telephone,  etc.  Co.  v.  Tulsa  Vitrified  Brick, 
etc.  Co.  (Okla.)  159  Pac  477;  Southwestera 
Telephone,  etc.  Co.  v.  Shirley  (Tex.)  155  S. 
W.  663;  Norfolk,  etc.  Traction  Co.  v.  Dailv, 
111  Va.  665,  69  S.  E.  963;  Pheniz  F.  Ins.  Co. 
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V,  Virginia  Western  Power  Co.  (W.  Va.) 
94  8.  £.  372.  See  also  Pierce  v.  United  Ga», 
etc.  Co.  161  Cal.  176,  118  Pac  700.  And  see 
the  reported  case. 

In  Indianapolis  Light,  ete.  Go.  ▼.  Dolby, 
supra,  it  appeared  that  one  of  the  wires  of 
the  defendant  electric  company  charged  a 
wire  of  another  electric  company  with  elec- 
tricity, which  in  turn  charged  a  telephone 
box  belonging  to  a  city  police  department. 
A  policeman,  who  was  about  to  report  as  it 
was  his  duty  to  do,  placed  his  key  in  the 
telephone  box  in  order  to  open  the  same.  He 
received  a  shock  whereby  he  was  instantly 
killed.  It  was  held  that  the  defendant  was 
liable.  The  court  said:  "It  is  not  necessary 
in  civil  eases  that  facts  be  established  beyond 
reasonable  doubt,  nor  that  they  be  proven  by 
eyewitnesses.  If  no  high  current  of  elec- 
tricity were  generated  or  used  in  the  city  or 
in  the  vicinity  where  the  accident  occurred, 
except  that  generated  and  used  by  the  appel- 
lant light  and  heat  company,  the  fact  that 
the  policeman  was  killed  by  such  a  current 
would  satisfy  even  the  requirement  of  reason- 
able doubt.  The  case  made  is  only  weaker 
than  the  suppositional  one,  in  that  the  street 
railway  company  had  high  tension  wires  near 
enough  so  that  its  current  might  have  been 
conveyed  to  the  place  of  accident.  The  facts 
proven  were  clearly  sufficient  to  fix  liability 
according  to  reasonable  probability  as  be- 
tween these  two  companies.  The  appellee's 
theory  was  that  the  wires  of  the  Indianapolis 
Telephone  Company  fell  upon  the  high  tension 
wires  of  the  light  and  heat  company  and  was 
by  them  conveyed  to  the  city's  wires  and  patrol 
box.  City  Electric  St.  R.  Co.  v.  Conery,  61 
Ark.  381,  33  S.  W.  426,  31  L.R.A.  570,  54 
Am.  St.  Rep.  262.  The  finding  as  to  that 
phase  of  the  case  was  also  warranted.  The 
connection  of  appellants  with  the  accident  in 
the  manner  specified  renders  the  second  prop- 
osition untenable.  When  appellee  shows  that 
her  intestate  was  killed  by  an  electric  current 
so  conveyed  from  the  dynamos  of  the  light 
and  heat  company  to  the  patrol  box,  she  has 
made  a  prima  facie  case  of  negligence.  This 
is  the  most  conservative  statement  of  the  law 
that  caiT  be  supported  by  authorities,  many 
of  which  go  very  much  further.  .  .  .  The 
owner  of  a  ferocious  tiger  is  bound  to  confine 
it,  and  when  it  escapes  and  kills  he  is  re- 
sponsible. The  high  electric  current  is  more 
deadly  than  any  tiger.  It  kills  by  a  touch, 
and  its  presence  is  only  discovered  when  the 
mischief  has  been  done,  so  that  those  who 
generate  sfuch  currents  ought  on  principle  to 
.  be  made  insurers  against  damages  thereby 
done.  The  authorities  do  not  go  this  far, 
however,  and  for  the  purpose  of  this  decision 
it  is  enough  to  hold  that  the  facts  heretofore 
summarized  make  a  prima  facie  case.  This 
part  of  the  appeal  Is  presented  by  the  motion 


for  a  new  trial,  and  when  it  is  disposed  of 
rerv  little  of  substance  remains  for  consid- 
eration." 

In  Campbell  v.  United  Rys.  Co.  243  Mo. 
141,  147  S.  W.  788,  it  appeared  that  the 
plaintiff  was  injured  by  the  escape  of  elec- 
tricity from  one  of  the  defendant's  wires  to 
a  wire  clothesline  of  a  private  person.  It 
further  appeared  that  the  defendant  failed 
to  inspect  its  wires.  It  was  held  that  the 
defendant  was  liable,  the  court  saying: 
'"Electricity  is,  perhaps,  the  most  insidious 
as  well  as  the  most  destructive  of  the  natural 
forces  of  which  we  are  cognizant  and  have 
availed  ourselves  in  the  interest  of  the  civ- 
ilization of  this  age.  It  is  insidious  because 
it  only  manifests  itself  in  the  exercise  of  its 
destructive  force.  It  is  hidden  from  all  the 
senses  whidi  constitute  human  apprehension 
until  it  strikes,  and  then  its  blow  is  so  deadly 
that  in  many  jurisdictions  it  has  been  select- 
ed by  law  as  the  surest  and  quickest,  and 
therefore  the  most  painless  instrument  avail- 
able for  the  destruction  of  human  life  in  case 
of  judicial  executions.  What  it  is,  is  simply 
a  matter  of  speculation,  for  no  one  has  ever 
seen  it.  It  has  been  called  a  fluid,  a  form  of 
radiation,  an  induced  condition,  and  perhaps 
many  other  things,  each  of  which  is  as  far 
from  expressing  a  true  comprehension  of  its 
constitution  as  the  others.  All  we  know  of 
it  is  that  experts  in  the  science  have  found 
certain  phenomena  following  certain  condi- 
tions, and  have  applied  them  to  many  useful 
purposes  in  the  arts  and  industries;  but  our 
knowledge  of  the  subject  is  still  so  limited 
that  we  must  rely  on  these  experts  for  in- 
formation as  to  the  conditions  which  mean 
life  or  death  to  those  who  come  in  contact 
with  them.  In  this  case  an  innocent  looking 
clothesline,  in  a  place  where  the  public  had 
the  right  to  be,  and  where  children  as  well 
as  adults  are  likelv  to  come  in  contact  with 
it,  was  the  destructive  agent  so  far  as  any 
agency  was  visible.  It  drew  its  baleful 
energy  from  an  equally  innocent  looking  guy 
wire,  placed  in  a  similarly  dangerous  relation 
to  those  rightfully  enjoying  the  use  of  the 
public  road.  There  was  nothing  in  the  ap- 
pearance of  either  to  indicate  danger,  and  the 
fact  that  they  were  so  placed  was  an  asser- 
tion on  the  part  of  those  who  had  so  placed 
them  that  they  were  harmless.  The  guy  wire 
was  placed  in  this  public  position  by  those 
whose  calling  required  that  they  should  be 
experts  in  electrical  science,  and  upon  whose 
skill  and  prudence  the  public  must  largely 
depend  for  protection.  It  was  their  province 
to  consider,  in  the  interest  of  safety,  the 
danger  that  this  wire  might  become  highly 
charged  with  electricity  and,  if  such  danger 
existed,  to  use  every  protection  reasonably 
accessible  to  prevent  it,  and  the  utmost  care 
to  keep  them  in  such  safe  condition.     Geis- 
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niann  y.  Missouri -Edison  Electric  Co.  173  Mo. 
678;  Von  Treba  v.  Laclede  Gaslight  Co.  ^09 
Mo.  659.  Any  neglect  of  these  precautions 
iff  such  negligence  as  will  render  the  one  so 
negligent  liable  in  damages  for  personal  in- 
juries directly  resulting  therefrom." 

In  Southwestern  Telephone,  etc.  Co.  v. 
Shirley  (Tex.)  155  S.  W.  663,  it  appeared 
that  the  plaintiff  was  injured  by  a  telephone 
wire  which  came  in  contact  with  an  electric 
power  wire.  The  telephone  company  was  held 
to  be  liable,  but  not  the  electric  company. 

In  Paduc4h  Light,  etc.  Co.  T.  Parkman, 
166  Ky.  197,  160  S.  W.  931,  52  L.R.A.(N.S.) 
586,  the  court  said:  "Electricity  is  a  dan- 
gerous and  deadly  thing.  It  is  a  substanee 
that  gives  no  warning  of  its  presence  and 
when  wires  are  heavily  charged  and  not 
properly  protected,  it  is  fatal  to  the  person 
who  comes  in  contact  with  them.  But  the 
danger  does  not  stop  with  the  peril  of  com- 
ing in  contact  with  the  wire  intended  to  and 
that  does  convey  the  current,  as  electricity 
may  be  imparted  in  equally  deadly  volume 
to  other  wires  and  other  things  that  this 
wire  may  touch,  and  when  it  is  imparted,  for 
example,  to  another  wire  this  wire  may  be- 
come as  dangerous  as  the  one  set  apart  for 
the  conveyance  of  the  electricity.  This  well 
known  characteristic  of  electricity  puts  upon 
persons  manufacturing  and  selling  it  the  duty 
of  exercising  a  high  degree  of  care  to  pre- 
vent its  escape  from  the  place  intended  for  its 
use  and  to  keep  it  confined  to  the  instrumen- 
talities set  apart  by  them  for  its  conveyance. 
.  .  .  Keeping  in  mind  the  rule  in  this 
state  that  the  utmost  degree  of  care  must  be 
exercised  to  keep  electric  wires  protected 
so  as  to  prevent  injury  by  coming  in  contact 
with  them,  it  is  difficult  to  understand  upon 
what  sound  principle  a  distinction  can  be 
made  between  the  measure  of  care  that  should 
be  exercised  to  prevent  danger  to  those  com- 
ing directly  in  contact  with  another  wire  to 
which  the  charged  wire  has  imparted  its  fatal 
energy.  There  seems  to  us  no  room  or  place 
for  any  distinction  between  the  two.  condi- 
tions. If  the  charged  wire  is  properly  pro- 
tected, it  is  comparatively  safe  under  all 
circumstances.  This  being  so,  there  is  no 
reason  why  the  duty  of  exercising  the  same 
high  degree  of  care  to  safely  secure  electricity 
should  not  be  required  under  all  circum- 
Htances.  The  negligence  consists  in  the  fail- 
ure to  confine  electricity  to  the  place  set 
apart  for  its  use,  and  it  is  not  so  material 
how  many  independent  agencies  intervene  if 
the  injury  is  directly  traceable  to  the  failure 
to  perform  this  duty." 

Duty  of  Company  to  Prevent  Cont4ict, 

DiTY  TO  Insulate. 

The  recent  authorities  are  agreed  that  an 
electric  company  maintaining  and  operating 


high  tension  wires  which  are  strung  near 
other  wires  is  bound  to  exercise  a  high  degree 
of  care  in  keeping  its  wires  well  insulated 
to  avoid  charging  the  other  wires. 

Alabama, — Western  Union  Tel.  Co.  v. 
Jones,  190  Ala.  70,  66  So.  691. 

Arizona. — Crandall  v.  Consolidated  Tel- 
ephone, etc.  Co.  14  Ariz.  322,  127  Pac.  994. 

California, — ^Brown  v.  Northern  California 
Power  Co.  14  Cal.  App.  651,  114  Pac.  54,  74. 

Conneotiout. — St.  George,  etc  Co.  v.  South- 
ern New  England  Telephone  Co.  91  Conn. 
563,  100  Atl.  358. 

Illinois, — ^Beyer  v.  Peoria,  etc  Traction  Co. 
156  111.  App.  47;  Hoxsey  v.  St.  Louis,  etc 
R.  Co.  171  111.  App.  109.  See  also  Pressley 
V.  Bloomington,  etc  R.  etc.  Co.  271  la  622, 
111  N.  E.  511. 

Indiana, — ^Richmond  light,  etc.  Co.  v.  Ran. 
184  Ind.  117, 110  N.  E.  666;  Beaning  v.  South 
Bend  Electric  Co.  45  Ind.  App.  261,  90  X.  £. 
786. 

Iowa, — Toney  v.  Interstate  Power  Co.  163 
N.  W.  394. 

KansoB. — Lewis  v.  Harvey,  101  Kan.  673, 
168  Pac.  856;  Storm  v.  Leavenworth  Light, 
etc.  Co.  102  Kan.  40,  169  Pac.  556. 

Kentucky,' — Paducah  Light,  etc  Co.  ▼. 
Parkman,  156  Ky.  197,  160  S.  W.  931,  52 
L.R.A.(N.S.)   586. 

Massaohusetts, — O'Donnell  v.  North  Attle- 
borough,  222  Mass.  591,  111  N.  E.  374. 

Michiga/n. — Svkes  v.  Portland,  177  Mich. 
290,  143  N.  W.'326,  193  Mich.  86,  159  N.  W. 
325.  See  also  Wilmarth  v.  Michigan  United 
Traction  Co.  164  N.  W.  465. 

VehraskOr. — Wilkins  v.  Water,  etc.  Co.  92 
Neb.  513,  138  N.  W.  754,  42  L.r'.A.(X.S.) 
1068. 

"Sew  York, — Magee  v.  New  York  Telephone 
Co.  155  App.  Div.  889,  140  N.  Y.  S.  84,  213 
N.  Y.  232,  107  N.  E.  493 ;  Hudson  Valley  R. 
Co.  V.  Mechanicville  Electric  Light,  etc.  Co. 
101  Misc.  152,  166  N.  Y.  S.  816. 

Oklahoma. — Weleetka  Light,  etc.  Co.  v. 
Northrop,  42  Okla.  561,  140  Pac  1140. 

Oregon, — ^Dygert  v.  Eugene,  72  Ore.  1,  143 
Pac.  643. 

South  Carolina. — Lundy  v.  Southern  Bell, 
etc  Co.  90  S.  C.  25,  72  S.  E.  558. 

TeaHU.—Citizens'  R.  etc. -Co.  v.  Case,  138 
S.  W.  621 ;  Cleburne  Electric,  etc  Co.  v.  Mc- 
Coy, 149  S.  W.  534. 

West  Virginia, — Morrison  v.  Appalachian 
Power  Co.  75  W.  Va.  608,  84  S.  E.  506; 
Walters  v.  Appalachian  Power  Co.  75  W.  Va. 
676,  84  S.  E.  617 ;  Phenix  F.  Ins.  Co.  v.  Vir- 
ginia-Western Power  Co.  94  S.  E.  372. 

In  Morrison  v.  Appalachian  Power  Co.  su- 
pra, it  appeared  that  the  plaintiff  was  injured 
by  being  shocked  by  a  wire  which  came  in 
contact  with  an  uniqsulated  wire  of  the  de- 
fendant, and  thus  became  overcharged.  It 
was  held  that  the  defendant  was  liable. 


BOUTLISR  v.  MALDBN. 

226  MasM.  479. 

In  Wilkins  ▼.  Water,  etc.  Co.  02  Neb.  513, 
138  N.  VV.  754,  it  appeared  that  the  plain- 
tiff*8  intestate  was  killed  by  a  telephone  wire 
which  became  overcharged  with  electricity  by 
an  uninsulated  wire  belonging  to  an  electric 
light  company.  It  was  held  that  the  electric 
company  was  negligent  and  therefore  liable. 
The  court  said:  "If  the  light  company  had 
not  allowed  its  poles  to  lean,  and  its  wires 
to  sag,  and  n^ligmtly  allowed  a  dangerous 
current  to  flow  through  the  barbed  wire,  the 
accident  would  not  have  happened.  The  light 
company  knew  of  the  proximity  of  this  pole, 
with  steps  on  each  side,  and  with  a  platform 
and  distributing  box  above  the  cross-arms  and 
wires  of  the  light  company,  and  knew  that 
men  might  be  expected  to  work  there  with 
such  tools  and  appliances  as  were  needed. 
It  owed  the  duty  of  exercising  care  either  to 
insulate  its  wires  at  that  point,  or  to  see 
that  vagrant  and  dangerous  currents  were  not 
allowed  to  pass  through  its  unused  wires." 
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Duty  to  Maintaiiv  Guabds. 

An  electric  company  maintaining  and  op- 
erating high  tension  wires  is  bound  to  use 
proper  guards  so  as  to  prevent  its  lines 
from  coming  in  contact  with  other  wires. 
Birmingham  R.  etc.  Co.  v.  Cockrum,  179 
Ala.  372,  60  So.  304;  Presley  v.  Kinlock- 
Bloomington  Telephone  Co.  158  111.  App.  220; 
Lewis  v.  Harvey,  101  Kan.  673,  168  Pac.  856; 
Cumberland  Telephone,  etc.  Co.  v.  Cosnahan, 
105  Miss.  615,  62  So.  824;  Hudson  Valley  R. 
Co.  v.  Mechanicville  Electric  Light,  etc.  Co. 
101  Misc.  152,  166  N.  Y.  S.  816;  Phenix  Ins. 
Co.  v.  Virginia- Western  Power  Co,  (W.  Va.) 
94  8.  £.  372. 

In  Phenix  F.  Ins.  Co.  v.  Virginia-Western 
Power  Co.  supra,  it  appeared  that  a  telephone 
wire  became  loose  and  dropped  on  one  of  the 
defendant's  high  tension  wires.  The  tel- 
ephone wire  became  overcharged  with  elec- 
tricity and  by  coming  in  contact  with  the 
plaintiffs  building  ignited  the  same.  It  was 
held  that  the  defendant  was  liable  because 
of  its  failure  to  provide  guards  around  its 
wires.  The  court  said:  ''The  action  of  the 
court  in  requiring  the  witness  J.  M.  Wilson, 
who  was  the  defendant  company's  super- 
intendent at  the  time  of  the  fire,  to  answer 
the  question  as  to  whether  or  not  there  were 
guards  of  any  description  between  the  tel- 
ephone wires  and  the  power  wires  at  the 
time  of  the  fire  is  assigned  as  error.  We  do 
not  think  there  was  any  error  in  requiring 
this  witness  to  answer  this  question.  It  had 
been  shown  that  the  telephone  wires  had  been 
unloosed  and  allowed  to  drop,  and  it  may 
reasonably  be  presumed,  if  there  had  been 
such  guards  between  these  wires  and  the 
power  wires,  they  would  not  have  come  in 
contact  with  the  power  wires,  and  the  fire 
would  not  have  occurred.'* 


An  electric  company  must  inspect  its  wires 
and  prevent  them  from  becoming  loose  or 
uninsulated  so  as  to  charge  other  wires.  It 
is  also  bound  to  discover  and  remove  other 
wires,  which  fall  on  or  overhang  its  own 
lines.  Sykes  v.  Portland,  177  Mich.  290,  143 
N.  W.  326;  Kruis  v.  Grand  Rapids,  etc.  R. 
Co.  190  Mich.  105,  155  N.  W.  742;  Freeman 
V.  Missouri,  etc.  Telephone  Co.  160  Mo.  App. 
271,  142  8.  W.  733;  Dugan  v.  Erie  County 
Electric  Co.  241  Pa.  St.  259,  88  Atl.  437; 
Grossheim  v.  Pittsburg,  etc.  Telephone  Co. 
255  Pa.  St.  382,  100  Atl.  126;  Nashville  In- 
terurban  R.  Co.  v.  Gregory,  137  Tenn.  422, 
193  8.  W.  1063. 

In  Nashville  Interurban  R.  Co.  v.  Gregory, 
supra,  the  court  said:  ''It  is,  of  course,  neg- 
ligence on  the  part  of  a  trolley  company  to 
maintain  its  wires  charged  with  a  dangerous 
current  over  the  public  highway  and  under- 
neath other  wires  known  to  be  defective  and 
insecure.  Likewise  it  is  negligence  for  such 
a  company  to  rest  unmindful  of  the  state  of 
the  overhead  wires.  It  must  exercise  a  high 
degree  of  care  to  see  that  these  'surroundings 
that  may  depreciate  the  security'  of  the  pub- 
lic are  kept  in  good  repair.  For  this  purpose 
the  law  will  lend  willing  aid.  The  proof  in 
this  case,  as  heretofore  stated,  indicates  the 
telephone  wire  which  fell  across  the  trolley 
was  weakened  by  corrosion,  and  accordingly 
parted  and  fell.  Negligence  of  the  telephone 
company  in  inspection  and  supervision  may 
be  inferred  from  this  circumstance.  So,  also, 
in  the  absence  of  a  showing  by  the  interurban 
company  of  any  inspection  or  supervision  of 
the  overhead  wires  on  its  own  part,  or  any 
effort  to  have  said  wires  inspected  or  secured, 
negligence  may  be  ascribed  to  it.  .  .  .  The 
interurban  company  introduced  proof  of  care- 
ful construction  and  operation  of  its  own 
lines,  but  there  was  no  proof  introduced  by 
it  as  to  supervision  or  inspection  of  the  wires 
of  the  telephone  company  strung  above  its 
trolley  and  feed  wires  at  this  point.  It  was 
incumbent  upon  the  interurban  company,  in 
the  opinion  of  the  court,  to  have  made  some 
showing  of  inspection  of  these  overhead  wires, 
or  of  an  effort  to  have  had  them  inspected  by 
the  telephone  company.  Plaintiff's  proof  in- 
dicates that  an  inspection  would  have  shown 
the  wire  which  fell  to  have  been  rusted  and 
dangerously  worn,  and  the  interurban  com- 
pany could,  no  doubt,  have  had  this  condi- 
tion remedied.  Witnesses  offered  for  the 
interurban  company  testify  that  modern  meth- 
ods of  construction  demand  that  the  overhead 
wires  be  supervised  and  strengthened,  and 
that  this  is  the  best  means  of  protecting  the 
public.  Here,  however,  we  have  a  case  in 
which  the  pverhead  wire  was  obviously  de- 
fective, and  yet  this  company  offers  no  proof 
that  it  had  done  anything  by  way  of  observ- 
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ing  the  precautions  which  its  experts  recom- 
mend." 

In  Grossheim  v.  Pittsburg,  etc.  Telephone 
Co.  255  Pa,  St.  382,  100  Atl.  126,  the  defend- 
ant, a  telephone  company,  was  held  liable  for 
permitting  one  of  its  broken  lines  to  remain 
hanging  over  a  trolley  wire  for  more  than 
sLxteen  hours,  and  thus  causing  injury  to  the 
plaintiff.  The  court  said:  *'ln  this  case,  ac- 
cording to  plaintiff's  testimony,  the  jury 
might  have  found  that  a  period  of  sixteen 
hours  elapsed  between  the  time  the  wire  was 
broken  and  the  time  plaintiff  received  his 
injury.  While  in  the  cases  just  cited,  the 
wires  were  owned  by  the  defendant  company 
and  carried  a  high  voltage,  and  consequently 
required  the  highest  degree  of  care,  yet  we 
cannot  say  as  matter  of  law  that  defendant 
in  the  present  case  was  not  obliged  to  antici- 
pate possible  danger  to  the  public  from  its 
broken  wires  coming  in  contact  with  other 
highly  charged  w^ires,  and  provide  for  inspec- 
tion before  the  lapse  of  a  specified  number  of 
hours  after  the  storm  has  passed."  The  trac- 
tion company,  it  seems,  was  not  made  a  de- 
fendant in  this  case. 

Per8iMt8  Entitled  to  Protection. 

An  electric  company  owes  a  duty  to  protect 
the  general  public  from  being  injured  by  its 
wires  coming  in  contact  with  the  wires  of 
another  company  or  person.  Logansport  v. 
Smith,  47  Ind.  App.  64,  93  N.  E.  883.  In 
that  case  it  appeared  that  the  defendant  had 
erected  and  maintained  a  number  of  electric 
light  wires  in  close  proximity  to  several  tele- 
phone wires.  The  plaintiff's  intestate  was 
an  employee  of  a  railroad  company  and  aa 
such  had  the  right  to  use  his  employer's  tele- 
phone. Because  of  the  closeness  of  the  elec- 
tric and  the  telephone  wires  they  came  in 
contact  and  the  latter  became  overcharged 
with  electricity.  The  plaintiff^s  intestate 
while  trying  to  use  the  telephone  received  a 
shock  causing  his  death.  It  was  held  that 
the  defendant  was  liable.  The  court,  after 
citing  numerous  authorities,  said:  ''These 
authorities  fully  answer  appellant's  objection 
that  appellee's  decedent  was  an  employee  of 
the  railway  company,  and  that  the  city  did 
not  owe  him  the  duty  of  furnishing  him  a 
safe  place  in  which  to  work.  This  is  true  as 
a  general  proposition,  but  it  does  not  change 
appellant's  duty  to  the  public  to  use  care  in 
controlling  the  dangerous  current  of  electric- 
ity it  was  carrying  over  its  wires.  This  duty 
extended  to  the  decedent,  and  his  relations  to 
the  railway  company  did  not  deprive  him  of 
that  protection  or  relieve  appellant  from  lia- 
bility if  that  duty  was  neglected.  The  cases 
where  no  public  duty  relative  to  some  dan- 
gerous substance  or  agency  is  shown,  and 
cases  applying  the  doctrine  that  one  who  lets 
or  sells  property  for  use  is  not  responsible  to 


third  persons  for  injuries  sustained  by  reason 
of  defects  therein,  when  carefully  considered, 
are  found  not  to  conflict  with  our  holding, 
and  in  most  of  them  the  exception  in  regard 
to  dangerous  substances  or  agencies  is  ex- 
pressly mentioned.  .  .  .  The  test  of  the 
defendant's  liability  to  a  particular  person  ie 
whether  injury  to  him  ought  reasonably  to 
have  been  anticipated.  In  the  preeent  case 
the  guy  wire  was  stretched  over  an  open  field 
across  which  people  were  accustomed  to  travel 
without  objections  by  the  landowner.  The 
adjoining  field  was  used  as  a  ball  ground. 
It  was  probable  that,  if  the  guy  wire  broke, 
some  one  crossing  the  field  would  come  in 
contact  with  it.  That  whoever  did  so  was  a 
trespasser  or  bare  licensee,  as  against  the 
landowner,  cannot  avail  the  defendant.  -  If  a 
bare  licensee,  he  would  still  be  there  lawfuUv. 
If  a  trespasser,  his  wrong  would  be  to  the 
landowner  alone,  not  a  public  wrong,  nor  a 
wrong  to  the  defendant.  The  doctrine  of  this 
case  goes  further  than  our  holding,  for  the 
deceased  was  not  a  mere  licensee,  nor  was  he 
a  trespasser.  He  was  engaged  in  a  lawful 
undertaking  in  a  place  where  he  had  a  right 
to  be.  Considering  the  danger  attending  the 
use  of  wires  highly  charged  wnth  electricity, 
and  the  resultant  duty  to  the  public,  we  find 
no  conflict  in  the  decisions  cited  by  appel- 
ant's  learned  counsel,  and  the  cases  showing 
liability  for  negligence  in  so  constructing  or 
maintaining  electric  wires  as  to  permit  the 
current  to  escape  to  the  injury  of  others. 
The  care  must  at  all  times  be  proportionate 
to  the  danger." 

Defenses, 

It  has  been  held  that  where  an  electric 
company  negligently  maintains  and  operates 
its  wires  so  that  the  wire  of  another  company 
or  person  becomes  overcharged  and  thus  cause 
injury  the  electric  company  cannot  defend 
itself  on  the  ground  that  the  injury  is  due 
to  some  other  intervening  agency.  Toney  v. 
Interstate  Power  Co.  (la.)  163  V.  W.  394; 
Temple  Klectric  Light  Co.  v.  Halliburton 
(Tex.)  136  S.  W.  584;  Edmonds  v.  Monon- 
gahela  Valley  Traction  Co.  78  W.  Va.  714, 
90  S.  E.  230;  Phenix  F.  Ins.  Co.  v.  Virginia- 
Western  Power  Co.  (W.  Va.)  94  S.  E.  372. 

In  Edmonds  v.  Monongahela  Valley  Trac- 
tion Ck).  supra,  it  appeared  that  the  defendant 
erected  its  high  power  wires  in  close  pros* 
imity  to  the  wires  of  a  telephone  company. 
One  of  the  lines  of  the  latter  company  broke 
and  fell  on  one  of  the  wires  of  the  former, 
thus  becoming  heavily  charged  with  elec- 
tricity. The  telephone  line  communicated  the 
electric  current  to  other  telephone  lines  and 
telephones.  One  McWhorter,  a  farmer,  be- 
coming apprehensive  that  his  house  would 
be  burned  by  the  electric  sparks  emitted  from 
the  overcharged  line  cut  the  same  and  threw 
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it  into  a  road.  The  plaintiff'B  horse  oame  in 
contact  with  the  wire  on  the  road  aad  waa 
killed.  The  defendant  was  held  to  be  liable 
notwithstanding  the  farmer's  interference 
with  the  wire. 

In  Snyder  t.  Leavenworth  Light,  etc.  Co. 
08  Kan.  158,  167  Pac.  442,  it  appeared  that 
some  boys  threw  a  wire  over  the  uninsulated 
wire  of  the  defendant  company,  which  was 
highly  charged  with  electricity.    The  plaintiff 
came  in  contact  with  the  dead  body  of  a  boy^ 
who  was  killed  hy  the  hanging  wire,  and  re- 
ceived severe  injuriea    It  was  held  that  the 
act  of  the  boys  was  no  defense  against  the 
defendant's  negligence  in  leaving  its   wires 
uninsulated.     The   court  said:      "To  secure 
protection  as  against  electric  wires  of  dan- 
gerous voltage,  it  is  essential  that  they  should 
not  only  be  safely  placed  but  should  be  care- 
fully covered  with  insulation  to  prevent  the 
escape  of  the  destructive  current.     Even  or* 
dinary  care  requires  that  the  current  should 
be  confined,  and,  besides,  the  ordinance  of  the 
city  granting  the  defendant  the  privilege  of 
stringing  its  wires  along  the  streets  of  Leav- 
enworth provided  tiiat  it  should  use  every 
reasonable  protection  to  avoid  danger  or  in- 
jury to  others.    The  defendant's  wires  were 
insulated  when  the  line  was  first  constructed 
and  were  safe  as  against  casualties  such  as 
befell  the  plaintiff,  but  the  defendant  failed 
to  maintain  these  wires  in  that  condition.    It 
was  a  continuing  duty  of  the  defendant  to 
keep  its  wires  insulated,  but  it  appears  that 
the  insulation  had  been  broken  and  the  wires 
had  been  partly  bare  for  a  long  time.    The 
defendant,  therefore,  must  have  known  that 
the   wires  were  uncovered,   and  the  electric 
current  unconfined  at  the  place  in  question. 
As  a  result  of  its  negligence  in  turning  loose 
the  deadly  current  in  a  busy  section  of  the 
city,  the  plaintiff,  to  whom  no  fault  can  be 
attributed,  was  injured.    Notwithstanding  its 
acknowledged  negligence  and  the  resulting  in- 
jury, defendant  insisted  that  it  should  not  be 
held  responsible  for  the  injury,  as  the  placing 
of  another  wire  in  contact  wM^  its  wires  was 
something  which  it  was  not  obliged  to  an- 
ticipate, and  against  ^ich  it  was  under  no 
duty  to  guard.     We  cannot  agree  with  this 
view.     The  highest  care  and  utmost  caution 
imposed  by  the  law  upon  those  handling  this 
destructive    agency    require    a    sharp    and 
searehiikg  inquiry  into  the  occurrences  and 
accidents  that  are  not  unlHcely   to  happen 
from  uninsulated  high  voltage  wires,  and  they 
should  take  into  accotmt  the  acts  of  children, 
of  strangers,  as  well  as  the  probable  results 
of  storms  and  high  winds.     The  mere  fact 
that  the  intervening  act  of  another  contribut- 
ed towards  the  injury  does  not  relieve  the  de- 
fendant of  the  responsibility  for  the  original 
negligence  of  leaving  the  wires  uncovered." 

The  fact  that  only  one  of  two  joint  tort- 
feasors is  sued  is  no  defense  to  an  action  for 


damages  for  the  negligent  maintenance  of 
electric  wires.  Logansport  v.  Smith,  47  Ind. 
App.  64,  98  K.  K  883. 

Where  a  person  is  guilty  of  contributory 
negligence  he  cannot  recover  against  an  elec- 
tric company  which  negligently  allows  its 
wires  to  overcharge  the  lines  of  another  com- 
pany or  person  and  thus  injure  him.  Jeffrey 
V.  Union  Electric  Light,  etc.  Co.  171  Mo.  App. 
29,  153  S.  W.  498. 

Joint  IMbUUy. 

It  has  been  held  that  where  the  joint  neg- 
ligence of  two  electric  companies  causes  their 
wires  to  come  in  contact  and  by  reason  there- 
of an  injury  results,  both  companies  are  liable. 
And  this  rule  holds  good  even  where  the  neg- 
ligence of  either  company  is  insufficient  in 
itself  to  cause  the  injury.  Birmingham  R. 
etc.  Co.  V.  Cockrum,  179  Ala.  372,  60  So.  304 ; 
Crandall  v.  Consolidated  Telephone,  etc.  Elec- 
tric Co.  14  Ariz.  322,  127  Pac.  994;  Richmond 
Light,  etc.  Co.  v.  Rau,  184  Ind.  119,  110  N.  E. 
666;  Logansport  v.  Smith,  47  Ind.  App.  64, 
93  N.  E.  883;  Indianapolis  Light,  etc.  Co.  v. 
Dolby  (Ind.)  92  N.  E.  739;  Lewis  v.  Harvey, 
101  Kan.  673;  168  Pac.  856;  Paducah  Light, 
etc  Co.  V.  Parkman,  166  Ky.  197,  160  S.  W. 
931,  52  L.R.A.(N.S.)  586;  Cumberland  Tele- 
phone, etc.  Co.  V.  Cosnahan,  105  Miss.  615, 
62  So.  824;  Goodwhi  v.  Columbia  Telephone 
Co.  157  Mo.  App.  596,  138  S.  W.  940;  Free- 
man V.  Missouri,  etc.  Tel.  Co.  160  Mo.  App. 
271,  142  S.  W.  733;  Hudson  Valley  R.  Co. 
V.  Mechanicville  Electric  Light,  etc.  Co.  101 
Misc.  152,  166  N.  Y.  S.  816;  Pioneer  Tele- 
phone, etc.  Co.  V.  Tulsa  Vitrified  Brick,  etc. 
Co.  (Okla.)  159  Pac.  477;  Dygert  v.  Eugene, 
72  Ore.  1,  143  Pac.  643;  Citizens'  R.  etc.  Co. 
V.  Case  (Tex.)  138  S.  W.  621. 

In  Freeman  v.  Missouri,  etc.  Tel.  Co.  supra, 
the  court  said:  "Counsel  say  that  having 
properly  constructed  the  linCi  the .  telephone 
company  was  not  bound  to  anticipate  that 
another  ccHupany  would  place  a  high  power 
wire  in  such  close  and  dangerous  proximity 
to  its  guy  wire.  Negligence  is  a  breach  of 
duty  and  unless  we  find  that  the  circum- 
stances of  the  situation  impost  some  duty 
on  the  part  of  the  telephone  company  towards 
pedestrians  using  the  path  there  could  be  no 
liability  of  that  company  on  account  of  the 
injury.  'Liability  for  negligence  is  measured 
by.  the  consequences  that  could  reasonably  be 
anticipated  to  follow  from  the  negligent  act.' 
Strack  v.  Missouri,  etc  Telephone  Co.  216 
Mo.  601.  It  must  be  borne  in  mind  that  the 
telephone  company  was  using  a  public  street 
for  its  telephone  line  and  it  was  bound  to 
know  that  other  public  service  corporations 
were  using  the  streets  of  the  city  for  the 
transmission  of  deadly  currents  of  electricity 
and  that  their  high  power  wires  would  cross 
the  telephone  lines  at  various  and  numerous 
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places.  It  was  as  much  the  duty  of  the  tele- 
phone company  to  protect  its  wires  from  the 
invasion  of  foreign  currents  as  it  was  the 
duty  of  the  electric  light  company  to  confine 
such  currents  sent  forth  by  it  to  their  proper 
channel.  Each  company  owed  an  active,  con- 
tinuing duty  towards  the  public  and  neither 
will  be  heard  to  say  that  the  negligence  of  the 
other  occupied  the  entire  field  of  culpability. 
Tlie"  guy  wire  was  stretched  across  a  public 
street  at  a  height  that  relatively  would  bring 
it  close  to  crossing  wires  and  the  telephone 
company  could  not  discliarge  its  duty  to  the 
public  by  assuming  that  no  such  crossing 
wires  would  be  constructed  or  if  they  were, 
would  be  maintained  by  their  o\\Tier  in  a  posi- 
tion of  safety.  In  the  proper  exercise  of  the 
care  it  owed  the  public  it  was  the  duty  of  the 
telephone  company  to  inspect  its  lines  at  rea- 
sonable intervals  to  see  that  they  were  not 
in  danger  of  foreign  invasion.  This  duty,  as 
wo  have  said,  was  continuing,  and  we  hold  as 
a  matter  of  law  that  for  the  telephone  com- 
pany to  fail,  for  six  months,  to  discover  the 
danger  which  was  obvious,  and  take  proper 
steps  to  obviate  it,  was  negligence.  .  .  . 
This  negligence  was  a  part  of  the  proximate 
cause  of  the  injury  as  it  actuaHy  co-operated 
with  t  ic  negligence  of  the  electric  light  com- 
pany in  the  production  of  the  injury.  The 
demurrer  to  the  evidence  offered  by  the  tele- 
phone company  was  properly  overruled.  We 
do  not  think  the  instructions  given  at  the 
request  of  plaintiff  should  be  condemned  for 
not  specifically  requiring  the  jury  to  find  the 
negligence  of  the  telephone  company  was  a 
proximate  cause.  The  facts  the  jury  were 
required  to  find  in  order  to  return  a  verdict 
for  plaintiff  if  existent,  would  compel  the 
conclusion  in  every  reasonable  mind  that  the 
telephone  company  was  guilty  of  negligence 
that  co-operated  in  the  production  of  the 
injury." 

Tn  Lewis  v.  Harvey,  101  Kan.  673,  168  Pac. 
856,  it  appeared  that  the  plaintiff's  intestate 
was  killed  by  coming  in  contact  with  a  tele- 
graph wire  which  had  become  charged  by  an 
electric  trolley  wire.  It  further  appeared 
that  the  telegraph  company  allowed  its  wire 
to  remain  uninsulated  and  break.  It  also 
appeared  that  the  trolley  wire  was  strung 
underneath  the  telegraph  line,  and  that  the 
railway  company  did  nothing  to  prevent  the 
line  from  coming  in  contact.  Both  companies 
were  held  to  be  liable.  The  court  said:  "The 
evidence  introduced  to  establish  negligence  of 
the  defendants  concerning  the  construction 
and  maintenance  of  wires  at  the  crossing  of 
Southwest  boulevard  was  sufficient  to  compel 
the  submission  of  the  cause  to  the  jury  for 
determination.  1)ue  care  requires  those  using 
wires  or  conductors  of  electricity  so  to  place 
and  maintain  them  with  reference  to  similar 
conducting  agencies  that  dangerous  contact 


is  not  probable;  and  where  wires  maintained 
concurrently  by  different  parties  are  so  erect- 
ed or  strung  that  one  is  likely  to  fall  upon 
or  come  in  contact  with  the  other,  thereby 
producing  possible  destructive  consequences, 
either  or  both  of  them  must  make  efforts  to 
abate  such  dangerous  condition,  and  if  an  in- 
jury occurs  through  a  neglect  of  such  duty, 
both  are  liable.'  15  Cyc  474.  Alter  declar- 
ing the  same  principle  in  very  similar  lan- 
guage, 9  R.  C.  L.  121&,  says:  'Only  in  this 
way  can  the  public  receive  that  protection 
due  it  while  exercising  its  rights  in  the  high- 
wavs  in  or  over  which  electric  wires  are  sue- 
pended,  and  it  has  accordingly  often  been  held 
that  electric  companies  maintaining  wires 
carrying  heavy  charges  of  electricity  are  un- 
der an  obligation  to  maintain  some  kind  of 
safeguard  to  prevent  their  contact  with  other 
wires.  This  is  usually  done  by  the  erection  of 
guards  or  other  devices  between  wires  heavi- 
ly charged  with  electricity  and  those  in  prox- 
imity to  them  which  are  likely  to  be  charged 
by  contact.'  These  principles  are  sustained 
by  Biddle  v.  Leavensworth  Light,  etc.  Co.  87 
Kan.  604,  125  Pac.  51,  and  notes  contained 
in  the  following  publications:  100  Am.  St. 
Rep.  533,  16  Ann.  Gas.  1196,  1  British  Kul 
Gas.  803,  22  L.R.A.(N.S.)  1170,  1171.  52 
L.R.A.(N.S.)   592,  10  N.  G.  G.  A.  120." 

In  Goodwin  v.  Columbia  Telephone  Co.  157 
Mo.  App.  596,  138  S.  W.  940,  it  appeared 
that  the  plaintiff's  intestate  was  killed  by  a 
telephone  wire  which  came  in  contact  with  a 
powerful  electric  light  wire  owned  and  con- 
trolled by  a  city.  It  waa  held  that  the  tele- 
phone company  was  liable  but  that  the  dty 
was  not. 


WESTON 

V. 

DAHI.  ET  AI- 


Wisconsin  Supreme  Court — January  11, 1916. 
162  Wis,  32;  155  N.  W.  949. 


Corporations  —  Iiialillity  of  OMtmn  — 
Inonrrins  Debts  before  Stoek  Half 
Snbsorilied. 

In  an  action  to  enforce  Ihe  liability  of 
corporate  officers  for  debts  incurred  by  the 
corporation  with .  their  consent,  and  with 
knowledge  tliat  less  than  half  the  capital 
stock  had  been  subscribed,  under  the  provi- 
sion therefor  of  St.  1913,  §  1774n,  the  evidence 
is  held .  to  be  sufficient  to  support  a  finding 
that  half  of  the  capital  stock  remained  w 
unsubscribed. 
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Proof    of    Aatondaiont    to    Artioles    — 
Oertiiled  Copy. 

In  such  action  it  was  no  objection  to  the 
introduction  in  evidence  of  a  copy  certified 
by  the  secretary  of  state  of  the  amendment 
of  the  articles  of  incorporation  increasing  the 
capital  stock,  that  the  certificate  of  the  regis- 
ter of  deeds  attached  thereto  was  not  properly 
identified,  since  such  register's  certificate  was 
part  of  the  record  of  the  secretary  of  state 
under  the  provision  of  St.  1013,  §  1774n,  re- 
quiring the  filing  of  such  register's  certificate 
with  the  secretary  of  state. 

'What      Constitntes      SnlMOviptioii      to 
Stock  —  Oral  Promise  to  Snlisoribe. 

In  determining  in  such  action  the  amount 
of  capital  stock  actually  subscribed,  the  court 
properly  excluded  oral  promises  to  take  stock, 
since  they  were  not  suDscriptions  within  the 
meaning  of  the  statute. 


Such  oral  promises  are  further  inadmissi- 
ble for  such  purpose,  since  being  for  more 
than  $50  worth-  of  stock  they  are  unenforce- 
able under  St.  1913,  §  2308,  regulating  con- 
tracts for  the  sale  c^  goods  and  things  in 
action. 

Aosisunents  —  Wliat  Is  Assignable  — 
Statutory  Idability  of  Corporate  Of- 
ficer. 

Claims  against  corporate  officers  arising 
from  the  incurring  of  debts  by  the  corporation 
while  less  than  half  its  capital  stock  was  sub- 
scribed with  their  knowledge,  under  the  lia- 
bility therefor  imposed  by  St.  1013,  §  1774n, 
are  assignable,  since  such  section  imposes  a 
contractual  relation  on  the  officers  and  not 
a  penalty  in  its  strict  sense. 

Iioet  Instrvments  —  Aetion  on  Iiost 
Note  —  Necessity  of  Indemnity  Bond. 

In  an  action  to  enforce  such  officers'  liabil- 
ity, the  inclusion,  in  the  judgment  of  the 
amount  of  a  lost  note  ofally  proven  under 
the  provision  therefor  of  St.  'l913,  §  4100,  is 
improper,  where  the  court  did  not  require 
plaintiff  to  give  an  indemnity  bond  to  the 
adverse  parties  under  the  requirement  there- 
for of  section  4101. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court>  Milwaukee 
county:   Tubnbb,  Judge. 

Action  by  Thomas  C.  Weston,  plaintiff, 
against  Albert  S.  Dahl  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
Modified. 

[34]  Action  under  sec.  1774n,  Stats.  1013, 
to  enforce  liability  against  defendants  as  of- 
ficers and  stockholders  of  the  Ideal  Light 
Company,  a  bankrupt  corporation,  for  debts 
incurred  by  it  with  their  consent  and  with 
the  knowledge  of  the  fact  that  less  than 
one  half  of  the  increased  capital  stock  of 
the  corporation  had  been  subscribed.  Six- 
teen claims  aggregating  $1,472.11,  upon 
which  there  had  been  paid  as  a  dividend 
$224.04,  had  been  assigned  to  plaintiff.    The 


action  was  begun  in  the  civil  court  and  by 
consent  tried  without  a  jury.  The  court 
found  the  statutory  facts  showing  liability 
OQ  the  part  of  the  defendants  and  rendered 
judgment  against  them  in  the  sum  of 
$1,381.04  damages  and  costs.  The  circuit 
court  upon  an  appeal  by  the  defendants  af- 
firmed the  judgment  of  the  civil  court,  and 
from  such  judgment  of  affirmance  the  de- 
fendants appealed  to  this  court. 

Stuart  H.  Markhmn  and  Morris  d  Can- 
right  for  appellants. 

Aleosemder  d  Burke  for  respondent. 

ViNJB,  J. — ^The  contentions  of  defendants 
that  the  capital  stock  of  the  corporation 
had  not  been  increased  from  $10,000  to 
$25,000;  that  if  it  had,  then  more  than  fif- 
ty per  cent  thereof  had  been  subscribed; 
and  that  the  guilty  knowledge  dn  their  part 
requisite  to  their  liability  is  wanting,  were 
found  against  them  by  the  trial  court  up- 
on sufficient  evidence  to  sustain  the  findings. 

Only  one  or  two  claims  relative  thereto 
need  be  briefly  treated.  On  December  15, 
1010,  Albert  S.  Dahl  subscribed  for  75 
shares,  Erwin  J.  Spaar  for  24  shares,  and 
Fred  W.  Mueller  for  1  share.  These  three 
men  were  the  organizers  and  president,  sec- 
retary, and  vice-president,  respectively,  of 
the  corporation.  Its  capital  stock  at  the 
time  was  $10,000,  divided  into  100  shares 
of  $100  each.  "The  whole  stock  was 
[35]  subscribed  for  by  these  three  officers. 
The  stock  certificate  book  shows  the  certif- 
icates made  out  as  per  subscriptions,  but 
they  were  never  severed  from  the  book. 
Across  the  face  of  each  as  well  as  on  each 
stub  of  the  book  appear  the  words,  written 
in  red  ink,  "Void,  reissued."  Then  follows 
stubs  of  certificates  showing  that  on  Decem- 
ber 15,  1010,  Dahl  had  29  shares  issued  to 
him,  Spaar  22,  and  later  certificates  of 
stock  were  issued  as  follows:   December  30, 

1910,  Dahl  3;  January  9,  1911,  Spaar  5; 
January  30,  1911,  Dahl  2;  March  4,  1911, 
Dahl  1;  March  14,  1911,  Dahl  3;  March  20, 

1911,  Dahl  1;  March  27,  1911,  Dahl  2; 
April  8,  1911,  Dahl.  1;  February  6,  1911, 
Spaar  2;  February  11,  1911,  Mueller  5; 
August  3,  1911,  Anna  Rupp  4;  August  14, 
1911,  Oscar  Fleischer  10;  December  8,  1911, 
Mueller  6;  March  4,  1912,  Dahl  1.  These 
are  all  the  certificates  issued  up  to  April 
3,  1912,  when  an  increase  in  capital  stock 
to  $25,000,  consisting  of  250  shares  of  $100 
each  was  voted.  On  that  date  stock  had 
been  issued  as  follows:  Dahl  43  shares; 
Spaar  29  shares;  Mueller  10  shares;  Rupp 
4  shares:  and  Fleischer  10  shares,  making 
96  shares  in  all  out  of  the  100  shares. 
Later,  after  the  increase  of  the  capital 
stock,  10  shares  were  issued  to  Dahl  and  4 
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shares  to  Spaar,  making  110  shares  in  all, 
the  number  the  trial  court  found  had  been 
subscribed  for. 

Defendants  claim  that  their  subscriptioons 
of  75  shares,  24  shareSj  and  1  share,  respec- 
tively, made  by  them  on  December  15,  1910, 
should  be  counted.    This  claim  is  negatiy^d 

(1)  by  the  fact  that  the  certificates  there- 
for are  marked  void  and  were  never  issued; 

(2)  by  the  fact  that  if  such  original  sub- 
scriptions were  not  canceled  there  was  an 
oversubscription  of  twenty-eight  shares  long 
before  the  capital  stock  was  increased  or  be- 
fore there  was  any  idea  of  increasing  it, 
so  far  as  the  record  discloses;  and  (3)  by 
the  fact  that  the  secretary,  Mr.  Spaar,  tes- 
tified that  only  110  shares  in  all  were  ever 
subscribed  for  in  writing,  including  the  14 
shares  issued  after  the  increase  of  capital 
stock;  that  a  list  for  further  [36]  subscrip- 
tions was  started  but  nobody  signed  it.  It 
seems  quite  evident  that  the  trial  court  was 
justified  in  finding  that  the  original  sub- 
scriptions of  100  shares  were  in  fact  can- 
celed, though  there  is  no  corporate  action 
to  that  efiect  shown  upon  the  records  of 
the  corporation  except  the  recital  in  the 
certificate  book.  There  is  nothing  to  con- 
tradict such  recital.  On  the  contrary,,  sub- 
sequent corporate  acts  confirm  its  accuracy. 
It  must  be  borne  in  mind  that  at  the  time 
of  this  cancellation  the  three  defendants 
were  the  officers  and  only  stockholders  of 
the  corporation,  and  they  therefore  did  not 
proceed  with  the  fornuility  they  otherwise 
would  have  done. 

PlaintifiPs  right  to  recover  was  predicated 
upon  the  fact  that  one  half  of  the  stock 
was  not  subscribed  for  at  the  time  the  in- 
debtedness was  incurred.  Notwithstanding 
this  was  the  issue,  Spaar,  the  secretary,  tes- 
tified that  only  110  shares  in  all  were  sub- 
scribed for.  This  would  be  true  only  in 
case  the  first  subscription  of  100  shares 
was  canceled.  If  it  were  not  in  fact  can- 
celed it  would  have  been  easy  for  the  thr^ 
defendants  to  so  testify.  They  were  all 
witnesses  upon  the  trial,  and  yet  neither 
claims  that  the  certificates  for  100  shares, 
duly  made  out  and  marked  void,  did  not 
correctly  indicate  a  cancellation  of  the  first 
subscription;  and  neither  Dahl,  the  presi- 
dent, nor  Mueller,  the  vice-president,  con- 
tradicts Spaar's  testimony  to  the  effect  that 
only  110  shares  in  all  were  ever  subscribed 
for.  Upon  the  trial  it  was  sought  to  show 
that  valid  oral  subscriptions  were  made 
which,  together  with  the  amount  of  stock 
issued,  satisfied  the  statutory  requirement 
as  to  subscriptions.  It  was  also  sought  to 
show  that  the  capital  stock  had  not  been 
increased  from  $10,000  to  $25,000  before  the 
indebtedness  was  incurred,  but  proof  failed 
as  to  both.    The  contention  that  the  original 


subscription  of  100  stores  yg^s  not  canceled 
is  made,  it  is  true,  upon  some  evidence 
tending  to  sustain  it;  but  if  correct  it  could 
have  rested  upon  actual  proof  oi  the  fact 
by  the  testimony  of  the  three  defendants 
[37]  to  the  effect  that  their  subscriptions 
were  not  canceled.  Their  failure  to  so  tes- 
tify, taken  in  connection  with  the  issue 
made  and  the  other  evidence  tending  to 
negative  the  validity  of  their  original  sub- 
scription, is,  we  think,  a  sufGicieBt  basis 
for  the  court's  finding  tiiat  one  half  of  the 
itock  of  the  <x)rpofation  was,  to  the  knowl- 
edge of  the  defendantfli,  not  Bui)eeribed  for 
at  the  time  the  indebtedness  was  incurred. 

Some  objection  was  made  to  the  compe- 
tency in  evidence  of  the  certificate  of  the 
register  of  deeds  attached  to  the  certiiied 
copy  of  the  record  of  the  amendment  of  the 
articles  of  incorporation  increasing  the  cap- 
ital stock  of  the  corporation,  furnished  by 
the  secretary  of  state.  Sec  1774  requires 
such  certificate  to  be  filed  in  the  office  of 
the  secretary  of  state  before  a  certificate  of 
amendment  can  issue.  It  was  therefore  a 
part  of  the  record  of  the  secretary  of  state 
and  duly  authenticated  by  his  certificate  at- 
tached to  the  record. 

Dahl,  the  president  of  the  corporation, 
testified  that  one  Wilde  orally  promised  to 
take  ten  shares  of  stock,  and  one  Burwitz, 
by  a  like  promise,  agreed  to  take  twenty 
shares.  The  trial  court  properly  excluded 
such  oral  promised  in  determining  the 
amount  of  stock  subscribed.  Oral  prmn- 
ises  such  as  were  made  to  take  stock  are 
not  subscriptions  for  stock  within  the  mean- 
ing of  the  statute.  They  rested  in  parol, 
and  bj  virtue  of  sec  2308,  Stats.  1913, 
could  not  be  enforced. 

*£he  most  important  legal  question  raised 
by  the  assignment  of  errors  is  that  plain- 
tiff has  no  title  to  the  claims  assigned  to 
him  because,  since  the  statute  is  a  highly 
penal  one,  claims  under  ii  are  not  assignable. 
The  section  (sec.  1774n)  reads: 

"No  amendment  of  the  articles  of  any 
corporation,  increasing  the  capital  stock, 
shall  be  filed  unless  accompanied  by  the  af- 
fidavit of  the  president  and  secretary  that 
at  least  one  half  of  the  capital  stock,  in- 
cluding the  proposed  increase,  has  been  duly 
subscribed  and  at  least  twenty  per  centum 
thereof  actually  paid  in.  The  aforesaid  of- 
ficers and  any  other  officer  or  stockholder 
consenting  to  the  incurring  of  any  debt  or 
[38]  liability  by  such  corporation,  while 
having  knowledge  that  less  than  one  half 
of  the  authorized  capital  stock  has  been 
subscribed  or  that  less  than  twenty  per  cen- 
tum thereof  has  been  actually  paid  in,  shall 
be  personally  liable  upon  the  same." 

It  is  argued  that  this  section  is  as  penal 
in  its  nature  as  is  sec   1765,  Stats,  under 
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wMdi  claims  "were  held  nonassignable  in 
Killen  ▼.  Barnes,  10«  Wis.  646,  82  N.  W. 
536.  That  section  prbTides  in  substance 
that  if  directors  of  a  corporation  shall  pay 
an  unlawful  dividend  they  shall  be  jointly 
and  severally  liable  to  the  creditors  of  the 
corporation  at  the  time  of  declaring  such 
dividend  to  the  amount  of  their  claims. 
The  two  sections  are  radically  different  in 
their  penalties,  if  sec.  1774»  can  be  said 
to  be  penal  in  its  nature.  Sec.  1765  gives 
creditors  of  a  corporation  relief  far  in  ex- 
cess of  that  occasioned  by  the  wrong.  An 
unlawful  dividend  of  but  a  few  hundred  dol- 
lars may  be  paid  resulting  in  obligations 
that  may  amount  to  thousands  of  dollars. 
Its  violation  transfers  indebtedness  of  the 
corporation  to  the  offending  officers.  Its 
purpose  is  to  pimish  an  unlawful  act.  On 
the  contrary,  sec.  1774n  does  not  give 
creditors  of  a  corporation  damages  in  excess 
of  that  occasioned  by  the  wrong,  but  only 
equal  to  it.  The  wrong  is  the  creating  of 
the  indebtedness  for  which  the  offenders  are 
held  liable.  Hence  their  liability  is  meas- 
ured by  their  wrongful  act.  It  creates  a 
primary  obligation  upon  them  at  the  time 
the  debt  is  incurred.  Its  purpose  is  to  give 
creditors  of  a  corporation  transacting  busi- 
ness before  it  is  by  law  authorized  to  do  so 
primary  recourse  to  those  who  wrongfully 
create  the  indebtedness  on  the  part  of  the 
corporation.  A  violation  of  sec.  1773,  Stats. 
1913,  which  is  quite  similar  in  its  provi- 
sions, has  been  construed  to  create  a  pri- 
mary absolute  liability  on  the  part  of  the 
stockholders.  Flour  City  Nat.  Bank  v. 
Wechselberg,  45  Fed.  547.  The  statute  here 
imposes  a  contractual  relation  upon  the  of- 
ficers and  not  a  penalty  in  the  strict  sense 
of  the  term.  For  that  reason  claims  aris- 
ing under  it  are  assignable,  and  plaintiff 
was  properly  [39]  permitted  to  maintain 
the  action  as  owner  of  the  assigned  claims. 
Among  the  claims  assigned  was  a  note  for 
one  hundred  dollars  and  eighty  cents  given 
the  Standard  Metal  Spinning  Company  for 
goods  bought  from  it.  The  complaint  as  to 
til  is  was  for  ^oods  furnished  the  corpora- 
tion. But  it  Was  admitted  that  a  note  had 
been  given  for  the  account  and  that  the  note 
was  unpaid.  It  was  not  produced  upon  the 
trial  and  was  claimed  by  plaintiff  to  have 
been  lost.  Defendants  objected  to  the  in- 
clusion in  the  judgment  of  the  amount  of 
such  note,  but  the  trial  court  included  it 
therein  without  requiring  plaintiff  to  give 
a  bond  of  indemnity  as  provided  by  sees. 
4190,  4191,  Stats.  1913.  In  this  the  court 
erred, .  and  the  judgment  is  directed  to  be 
modified  by  deducting  this  item  unless  the 
plaintiff  shall  within  thirty  days  after  filing 
the  remittitur  execute  and  file  the  statutory 
.bond,   in   which   event   the  judgment   is  af- 


firmed.   The  defendants  are  entitled  to  their 
costs  upon  this  appeal. 

By  the  Coubt. — Ordered  accordingly. 

Kerwin  and  Timlin,  JJ.,  dissent. 


KOTE. 

* 

Qivinu  of  Indemnity  as  Prerequiaite 
to  Reeovery  of  Amount  of  Iiost  Nego- 
tiable Iiuitntment. 


General  Rule,  925. 
Application  of  Rule,  927. 
Exceptions  to  Rule,  928. 


General  Bute. 


Originally  a  court  of  law  had  no  juris- 
diction to  allow  a  recovery  on  a  n^otiable 
instrument,  and  resort  to  equity  was  neces- 
sary in  case  the  instrument  was  lost,  the 
equity  courts  having  the  power  to  require 
such  indemnity  to  the  maker  as  was  deemed 
proper.  Hansard  v.  Robinson,  7  B.  &  C. 
90,  14  E.  C.  L.  20;  Pierson  v.  Hutchinson, 
2  Campb.  (Eng.)  211;  Aranguren  v.  Schol- 
fleld,  1  H.  &  N.  (Eng.)  494;  Mossop  v. 
Eadon,  16  Ves.  Jr.  (Eng.)  430;  Orton  v. 
Brett,  12  Manitoba  448;  Mowery  v.  Mast, 
14  Neb.  610,  16  N.  W.  839;  Clinton  Nat. 
Bank  v.  Stiger,  67  N.  J.  Eq.  522,  58  Atl. 
1055;  Rowley  v.  Ball,  3  Cow.  (N.  Y.)  303, 
16  Am.  Dec.  266;  Matter  of  Cook,  86  App. 
Div.  586,  83  N.  Y.  S.  1009;  Sook  v.  Friend, 
9  Ohio  78;  Campbell  v.  Myers,  72  W.  Va. 
428,  78  S.  E.  671,  41  L.R.A.(N.S.)   648. 

In  a  court  of  equity,  and  in  the  courts  of 
law  which  under  modern  practice  may  en- 
tertain an  action  on  a  lost  negotiable  in- 
strument, the  giving  of  indemnity  to  the 
maker  against  a  subsequent  liability  to  an 
innocent  holder  of  the  instrument  is  ordi- 
narily required  as  a  prerequisite  to  n  recov- 
ery. 

England. — ^Woodford  v.  Whiteley,  M.  & 
M.  617,  22  E.  C.  L.  372;  Ringrose  v.  Blizard, 
2  F.  &  F.  375;  Qerrard  v.  Hunter,  1  Jur. 
610;  filing  v.  Zimmerman,  L.  R.  6  C.  P.  468, 
40  L.  J.  C.  P.  278,  24  L.  T.  N.  S.  623,  19 
W.  R.  1009;  Walmsley  v.  Child,  1  Ves.  341; 
Ex  p.  Greenway,  6  Ves.  Jr.  811.  See 
also  Davies  v.  Dodd,  4  Price  176;  Macart- 
ney v.  Graham,  2  Russ.  &  M.'363,  9  Ia  J. 
Ch.  198. 

Canada. — Cartier  v.  Straehan,  6  Ont.  Pr. 
159;  Cusack  v.  Southern  Loan,  etc.  Co.  2 
Ont.  W.  Rep.  179;  Brown  v.  Barden,  13 
Quebec  Super.  Ct.  151;  Litman  v.  Montreal 
City,  etc.  Sav.  Bank,  13  Quebec  Super.  Ct. 
262;  Pillow,  etc.  Co.  v.  Lesperance,  22  Que- 
bec Super.  Ct.  213;  Tessier  v.  Caille,  25 
Quebec  Super.  Ct.  207;  Board  of  Governors 
V.  Poole,  24  Ont.  W.  Rep.  601,  11  Domin- 


926 


CITE  THIS  VOL.  AUN.  CAS.  1918C. 


ion  L.  ftep.  116,  4  Ont.  W.  N.  1293.  See 
also  Rowan  v.  Rosb,  3  Quebec  Pr.  391; 
Palmer  v.  Reilly,  2  Eagt.  L.  Rep.  (P.  E.  la- 
land)  308. 

United  States. — Riggs  v.  Graeff,  2  Cranch 
C.  C.  298,  20  Fed.  Cas.  No.  11,826;  Preseott 
y.   Williamsport,  etc.   R.   Co.   159   Fed.   244. 

Cdlifomia. — Price  v.  Dunlap,  5  Cal.  483; 
Randolph  v.  Harris,  28  Cal.  561,  87  Am. 
Dec.  139. 

Connecticut. — Bridgeford  v.  Masonvllle 
Mfg.  Co.  34  Conn.  546,  91  Am.  Dec.  744. 

Georgia. — ^Ross  v.  Wright,  12  Ga.  507; 
Robinson  v.  Darien  Bank,  18  Ga.  65. 

Hawaii. — See  M^rsburgh  v.  Renton,  6 
Hawaii  527. 

Illinois, — Edler  v.  Uchtmann,  10  111.  App. 
488.  See  also  Fairbanks  v.  Campbell,  53  111. 
App.  218. 

Indiana, — Bloomington  v.  Smith,  123  Ind. 
41,  23  N.  E.  972,  18  Am.  St.  Rep.  310.  See 
also  Depew  v.  Wheelan,  6  Blackf.  485. 

Iowa, — ^Burrows  v.  Goodhue,  1  G.  Greene 
48. 

Kentucky. — Berry  v.  Berry,  6  Bush  594; 
Hoyland  v.  National  Bank,  137  Ky.  682,  126 
S.  W.  356;  Pensacola,  etc.  R.  Co.  v.  Hilton, 
147  Ky.  553,  144  S.  W.  1077.  See  also 
Bainbridge  t.  Louisville,  83  Ky.  285,  4  Am. 
St.  Rep.  153. 

LoiUsiwna. — Lewis  v.  Petayvin,  4  Mart.  N. 
S.  4;  Glasgow  v.  Stevenson,  6  Mart.  N.  S. 
567;  Nagel  v.  Mignot,  7  Mart.  657,  8  Mart.. 
488;  Wade  v.  New  Orleans  Canal,  etc.  Co. 
8  Rob.  140,  41  Am.  Dec.  296;  Miller  v. 
Webb,  8  La.  516;  Mills  v.  Jones,  9  La.  Ann. 
11;  Polhamus  v.  New  Orleans,  18  La.  Ann. 
234;  Nalle  v.  Conrad,  30  La.  Ann.  503. 

Maryland, — Chesapeake,  etc.  Canal  Co.  v. 
Blair,  45  Md.  102;  Councilman  v.  Towson 
Nat.  Bank,  103  Md.  469,  64  Atl.  358. 

Massachusetts, — ^Fales  v.  Russell,  16  Pick. 
315;  Almy  v.  Reed,  10  Cush.  421;  McGreg- 
ory  V.  McGregory,  107  Mass.  543;  Tucker  v. 
Tucker,  119  Mass.  79;  Hinckley  v.  Union 
Pac.  R.  Co.  129  Mass.  52,  37  Am.  Rep.  297; 
Schmidt  v.  People's  Nat.  Bank,  153  Mass. 
550,  27  N.  £.  595.  See  also  Tower  y.  Ap- 
pleton  Bank,  3  Allen  387,  81  Am.  Dec.  665; 
Tuttle  v.  Standish,  4  Allen  481,  81  Am.  Dec. 
712;  Savannah  Nat.  Bank  v.  Harkins,  101 
Mass.  376,  3  Am.  Rep.  373. 

MicMgan. — ^Yerkes  v,  Blodgett,  48  Mich. 
211,  12  N.  W.  218;  Walker  v,  Gillett,  98 
Mich.  59,  56  N.  W.  1052.  See  also  Higglns 
V.  Watson,  1  Mich.  428. 

Minnesota. — Belle  Plaine  First  Nat.  Bank 
v.  McConnell,  114  N.  W.  1129.  See  also 
Armstrong  v.  Lewis,  14  Minn.  406. 

Mississippi. — Smith  v.  Walker,  1  Smedes 
&  M.  Ch.  432;  Truly  v.  Lane,  7  Smedes  k 
M.  325,  45  Am.  Dec.  305, 

Missouri. — Eans  v.  Exchange  Bank,  79 
Mo.  182;   Barrows  y.  Million,  43  Mo.  App, 


79;  Hendricks  v.  Whitecotton,  60  Mo.  App. 
671;  Aylor  v.  McMunigal,  66  Mo.  App.  657, 
2  Mo.  App.  Rep.  1371;  Hogan  v.  Kaiser,  113 
Mo.  App.  711,  88  S.  W.  1128.  See  also 
Warder,  etc.  Co.  v.  labby,  104  Mo.  App.  140, 
78  S.  W.  338. 

"Sew  Hampshire. — Heywood  v.  Hartshorn, 
55  N.  H.  476.  See  also  HUl  v.  Barnev,  18 
N.  H.  607. 

"New  Jersey. — ^Moore  v.  Duman,  70  N.  J. 
Eq.  1,  62  Atl.  327. 

A'eto  York, — ^Rogers  v.  Chicago,  etc.  R.  Co. 
6  Abb.  N.  Cas.  253;  Jacks  v.  Darrin,  3  K 
D.  Smith  548;  Howe  Mach.  Co.  v.  Avery, 
16  Him  555;  Manhattan  Sav.  Inst.  v.  East 
Chester,  44  Hun  637,  9  N.  Y.  St  Rep.  263; 
Brookman  y.  Metcalf,  4  Robt.  568;  RoUton 
V.  Central  Park,  etc.  R.  Co.  21  Misc.  439,  47 
N.  Y.  S.  650;  Dupignac  v.  Quick,  26  Misc. 
872,  56  N.  Y.  S.  385,  crffirmed  27  Misc.  500, 
58  N.  Y.  S.  341;  Trunk  v.  Grier,  66  N.  Y. 
S.  382;  Church  v.  Stevens,  66  Misc.  572,  107 
N.  Y.  S.  310;  Matter  of  EUard,  62  Misc. 
374,  114  N.  Y.  S.  827;  Griffin  v.  Snediker, 
4  N.  Y.  Leg.  Obs.  423.  See  also  Stoddard 
V.  Gailor,  90  N.  Y.  675;  Mills  v.  Albaoy 
Exch.  Sav.  Bank,  28  Misc.  251,  59  N.  Y. 
S.  149. 

yorth  Carolina. — Dumas  v.  Powell,  22  N 
C.  122. 

Pewnsylvania, — Bisbing  v.  Graham,  14  Pa. 
St.  14,  53  Am.  Dec.  510;  Reisinger  v.  Magee, 
158  Pa.  St.  280,  27  Atl.  962;  Fitchett  v. 
North  Pennsylvania  R.  Co.  5  Phila.  132,  20 
Leg.  Int.  37;  Yerkes  v.  Mooney,  1  W.  N. 
C.  433.  * 

South  Carolina, — Smith  v.  Nelson,  83  S, 
C.  294,  65  S.  £.  261,  137  Am.  St.  Rep.  808, 
4  L.R.A.(N.S.)  644.  See  also  Chewnung  v. 
Singleton,  2  Hill  Eq.  371. 

Tennessee.— Jjowry  v.  Medlin,  6  Humph. 
450;  Lane  v.  West  Tennessee  Bank,  9  Heisk. 
419.  See  also  Divine  v.  Unaka  Nat.  Bank, 
125  Tenn.  98,  140  S.  W.  747,  39  L.RA. 
(N.S.)   586. 

TcxcM.—Yeaman  v.  Galveston,  167  S.  W. 
710,  173  S.  W.  489. 

Vermont. — Miller  v.  Rutland,  etc.  R.  Co. 
40  Vt.  399,  94  Am.  Dec.  413. 

Virginia, — See  Moses  v.  Trice,  21  Grat 
656,  8  Am.  Rep.  609. 

West  Virginia. — Exchange  Bank  y.  Mor- 
rall,  16  W.  Va.  546. 

Wiscon^n. — See  the  reported  case. 

Thus  in  Edler  v.  Uchtmann,  10  HI.  App. 
488,  the  court  in  holding  that  the  maker  of 
a  lost  negotiable  instrument  was  entitled 
to  a  sufficient  bond  of  indemnity  as  to  fur- 
ther  claims  by  a  subsequent  finder  or  owner, 
as  a  prerequisite  to  its  payment,  said: 
"Ordinarily,  the  maker  of  a  negotiable  instru- 
ment is  entitled  to  its  production  and  sur- 
render on  payment;  but,  as  this  is  phys- 
ically impossible  where  the  instrument  bss 
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been  destroyed  or  lottj  the  owner  is  entitled 
to  payment  upon  tendering  a  sufficient  in- 
demnity, in  some  form,  i^gainst  any  further 
claim  upon  the  lost  instrument  by  a  finder 
or  holder.  But  there  are  some  cases  where 
the  maker  can  run  no  risk  of  being  com- 
pelled to  pay  the  note  a  second  time,  and 
where  subsequently,  the  owner  may  bring 
suit  and  recover  without  giving  indemnity. 
These,  under  our  statute,  are,  where  the  note 
is  not  payable,  to  bearer  and  has  not  been  in- 
dorsed, or  has  been  indorsed  specially;  where 
it  is  clearly  shown  to  have  been  destroyed; 
where  it  has  been  traoed  to  the  defendant's 
custody;  and,  where  it  is  shown  that  the 
defendant  is  protected  by  the  statute  of 
limitations  against  future  liability.  .  .  . 
But,  before  the  owner  of  a  lost  negotiable 
note  can  recover,  either  on  the  note  itself, 
or  on  the  original  consideration  of  the  note, 
he  must  either  give  the  defendant  indemni- 
ty, or  prove  the  existence  of  some  one  of 
the  foregoing  exceptions." 

So  in  Bloomington  v.  Smith,  123  Ind.  41, 
23  N.  £.  972,  18  Am.  St.  Rep.  310,  the 
court  in  holding  that  the  plaintiff  on  ten- 
dering a  sufficient  indemnity  could  recover 
on  a  lost  negotiable  instrument  said:  ''It 
ia  an  old  and  familiar  rule  that  although 
the  holder  of  a  bill  payable  to  bearer  could 
not  recover  in  a  court  of  law  without  show- 
ing the  presentation  of  the  identical  paper, 
a  court  of  chancery,  upon  proof  that  the 
bill  had  been  lost  or  stolen,  would  order  it 
paid  upon  equitable  terms..  Thus  it  is 
Haid  by  a  learned  author :  'A  court  of  equity, 
however,  may,  where  the  bill  is  asserted  to 
be  lost,  give  relief  to  the  holder;  but  then 
it  is  always  upon  the  terms  that  he  shows 
satisfactory  proofs  to  establish  the  loss,  and 
gives  good  security  for  the  repayment  of  the 
money,  if  the  acceptor  shall  be  compelled 
to  pay  the  same  again  to  another  holder.'  " 

In  Ex.  p.  Green  way,  6  Yes.  Jr.  (Eng.) 
811,  wherein  it  appeared  that  a  bill  of 
exchange  had  been  lost  after  indorsement, 
the  court  held  that  a  complete  indemnity 
going  to  all  the  consequences,  must  be  given 
before  a  recovery  could  be  had  on  it. 

Application  of  Bula. 

It  is  sometimes  held  that  an  offer  of  in- 
demnity must  be  made  before  the  payee 
may  bring  an  action  for  the  recovery  of 
the  amount  of  a  lost  negotiable  instrument, 
and  in  those  cases  in  which  such  a  prior 
tender  is  not  absolutely  required  the  judg- 
ment or  execution  thereof  will  be  held  up 
until  a  sufficient  bond  of  indemnity  is  given« 
Thus  in  Snyder  v.  Wolfley,  8  Serg.  &  R. 
(Pa.)  328,  wherein  it  appeared  that  a  lot- 
tery ticket  was  lost,  the  court  held  that  a 
tender  or  giving  of  an  indemnity  was  requi- 


site before  an  action  could  be  maintained 
for  the  recovery  of  the  amount  of  the  prize 
won  on  the  ticket,  saying:  ''By  the  express 
terms  of  the  ticket,  whatever  prize  should 
be  drawn  opposite  to  its  number  was  to  be 
payable  only  to  the  bearer;  which,  by  nec- 
essary implication,  would  require  the  pro- 
duction of  the  ticket  itself;  or,  as  an 
equivalent,  in  case  of  its  loss,  security 
against  damage  from  payment  being  made 
without  having  it  delivered  up.  Tender  of 
indemnity,  therefore,  was  a  substantial  part 
of  the  plaintiff's  title,  and  no  right  of  ac- 
tion would  accrue  till  it  were  made." 

In  Beaver  Valley  Lodge  v.  Beaver 
Falls  First  Nat.  Bank,  7  Pa.  Super.  Ct. 
652,  wherein  it  appeared  that  a  bank  cer- 
tificate of  deposit  had  been  lost>  the  court 
held  that  a  tender  of  indemnity  was  a  prop- 
er prerequisite  to  the  beginning  of  suit,  and 
a  condition  precedent  to  judgment. 

In  Barclay  v.  Lehigh  Coal,  etc.  Co.  33  Pa. 
Super.  Ct.  214,  it  appeared  that  a  check 
mailed  at  the  request  of  the  plaintiff  was 
lost  in  the  mails  and  stopped  by  the  de- 
fendant on  notice  of  the  losa  On  the  sub- 
sequent refusal  of  the  plaintiff  to  enter  in- 
to an  agreement  of  indemnity  with  the 
maker  before  the  suit  the  court  held  that 
no  right  of  action  accrued. 

In  Shipsey  v.  Bowery  Nat.  Bank,  36 
Super.  Ct.  (N.  Y.)  601,  wherein  it  appeared 
that  a  check  was  lost  through  the  mails  by  a 
bank,  and  that  the  bank  had  then  notified  the 
drawer  of  the  loss  and  tendered  sufficient  in- 
demnity, the  court  held  that  the  tender  gave 
a  right  of  action  as  on  a  lost  instrument. 
The  court  said:  "Immediately  upon  receiv- 
ing notice  of  the  loss,  the  plaintiff  was  bound 
to  give  notice  to  the  drawer,  and  to  do  all 
that  he  was  required  to  do  to  fix  the  liability 
of  the  drawer;  then,  upon  an  offer  of  indem- 
nity, he  could  have  legally  demanded  pay- 
ment." 

However,  in  Sauter  v.  Leveridge,  103 
Mo.  fil5,  16  S.  W.  981,  the  court  held,  under 
a  statutory  provision  (K.  S.  1879,  §  3652) 
to  the  effect  that  to  entitle  a  party  to  re- 
cover on  a  lost  negotiable  instrument  some 
responsible  person  must  execute  a  bond  to 
the  adverse  party,  that  the  tender  of  an  in- 
demnity bond  was  not  a  necessary  precedent 
to  bringing  an  action  on  such  lost  note. 

In  Desmond  v.  Rice,  1  Hilt  (N.  Y.)  630, 
wherein  i  appeared  that  two  negotiable  or- 
ders were  lost,  it  was  held  that  though  the 
defendant  made  no  objection  to  the  want 
of  indemnity  the  plaintiff  must  sufficiently 
indemnify  the  defendant  against  all  claims 
of  third  persons  as  a  prerequisite  to  any  re- 
covery. The  court  said:  "As  a  general  rule, 
this  court  will,  upon  appeals  from  inferior 
courts,  disregard  all  objections  not  known  at 
the  trial  nor  distinctly  specified  in  the  notice 
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of  appeal;  but  we  do  not  consider  this  case 
one  to  which  this  rule  should  be  applied. 
Here  the  drafts,  or  orders  sued  on,  were 
negotiable;  and  it  appearing  at  the  trial 
that  they  were  lost,  parol  evidence  was  given 
of  their  contents.  Under  such  circumstances, 
the  loss  being  distinctly  proved,  to  entitle 
the  plaintiff  to  recover,  he  was  required  to 
execute  a  bond  to  the  defendants,  in  a  penal- 
ty at  least  double  the  amount  of  the  drafts 
or  orders,  with  two  sureties,  to  be  approved 
by  the  court  in  which  the  trial  was  had, 
conditioned  to  indemnify,  etc.,  against  all 
claims  by  any  other  person  on  account  of 
such  drafts,  and  against  *  all  costs  and  ex- 
penses by  reason  of  such  claim.  .  .  .  The 
giving  of  this  bond  was  a  prerequisite  to 
any  recovery  against  the  defendants  upon  the 
drafts,  and  the  return  not  showing  affirma- 
tively that  any  such  bond  was  given,  the 
judgment  must  therefore  be  reversed." 

In  Wiedenfeld  v.  Gallagher  (Tex.)  32  S. 
W.  248,  wherein  it  appeared  that  a  nego- 
tiable note  was  lost  before  maturity,  the 
court  held  that  before  judgment  and  recov- 
ery could  be  had  the  plaintiff  must  suffi- 
ciently  indemnify  the  defendant  as  against 
all  claims  of  innocent  holders. 

In  West  Philadelphia  Nat.  Bank  v.  Field, 
143  Pa.  St.  473,  22  Atl.  829,  24  Am.  St. 
Rep.  562,  wherein  it  appeared  that  a  note 
made  for  the  accommodation  of  the  payee 
and  indorser  had  been  lost,  the  court  held 
that  the  defendant  was  entitled  to  a  bond 
of  indemnity  as  against  possible  innocent 
holders  for  value,  and  that  execution  should 
be  stayed  until  such .  protection  was  given 
by  the  plaintiff. 

In  Kirkpatrick  v.  San  Angelo  Nat.  Bank 
(Tex.)  148  S.  W.  362,  wherein  it  appeared 
that  the  plaintiff  had  prevailed  in  an  action 
on  a  lost  negotiable  bond,  aivd  that  no  in- 
demnity bond  was  tendered  to  protect  the 
rights  of  the  defendant,  it  was  held  proper 
in  lieu  of  an  indemnity  bond  to  order  a  stay 
of  execution  until  the  statute  of  limitations 
had  barred  the  right  of  recovery  of  third 
persons. 

ExceptiofiB  to  Bute. 

In  Clay  v.  Gage,  1  Tex.  Civ.  App.  ©61,  20 
S.  W.  948,  wherein  it  appeared  that  a  re- 
ceipt for  cotton  had  been  lost,  in  a  suit  for 
the  cotton  it  was  held  that  the  warehouse- 
man was  not  entitled  to  a  bond  of  indemnity 
on  returning  the  cotton  since  he  ran  no  risk 
of  a  second  payment  being  required.  The 
court  said:  "If  the  principles  of  negotiable 
instruments  should  be  deemed  entirely  appli- 
cable to  the  receipts  issued  by  appellees  in 
the  form  set  forth  in  the  conclusions  of  fact, 
the  judgment,  in  so  far  as  it  is  conditioned 
a  recovery  by  the  appellants  on  the  execu- 
tion of  an   indemnity   bond,   should  be  sus- 


tained.   Dan.  on  Negi  Inst.  §  1480.    This  rule 
results    from    that    quality    of    negotiable 
paper  whidi  enablea  the  holder  in  due  course 
of    trade   to    recover    upon    it,    though   his 
title  be  derived  from  the   finder  of  lost  paper 
or  from  one  who  has  stolen  it.     Where  the 
maker  runs  no  risk  of  a  second  payment  the 
rule  has  no  implication.    Dan.  on  Neg.  Inst 
§§   1481-1485.     The  receipt   in   question  is 
essentially  a  Warehouseman's  receipt^  and  is 
also  analogous  to  a  bill  of  lading  of  a  com- 
mon carrier,  in  form  negotiable.     It  is  held 
by  the  Supreme  Court  of  the  United  States, 
even  under  statutes  which  declare  bills  of 
lading  to  be  negotiable  by  indorsements  and 
delivery,  that,   inasmuch   as  they  represent 
goods  and  not  money,  in  case  th^  should 
be  lost  or  stolen,  a  b<ma  fide  holder  who 
derives  his  title  from  a  finder  or  a  thief 
could  not  recover,  as  in  case  of  negotiable 
paper  under  the  law  merchant.     Any  other 
holding  would  place  the  symbol  upon  a  bet- 
ter  footing  than   the   thing  represented,  it 
being  lyell  settled  that  title  to  personal  prop- 
erty cannot  be  derived  from  one  who  ha^ 
found  it  or  stolen   it  from  the  owner.    It 
follows  that  the  cotton  receipts  in  question 
are  not  clothed  by  the  law  with  that  superior 
quality   of   negotiable   paper   which  enables 
a   bona  fide  holder   to   recover,   though  the 
owner  has  not  parted  with  his  title.    The 
reason  for  the  rule,  therefore,  which  requires 
indemnity  from  the  loser  as  a  condition  pre- 
cedent to   recovery   does  not   exist  in  this 
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case. 

In  Mayer  v.  Stahr,  35  La.  Ann.  57,  where- 
in the  defendant  in  a  suit  on  a  lost  note  did 
not  ask  for  an  indemnity  bond  as  a  pre- 
requisite to  recovery  on  it,  it  was  held  that 
an  intervenoj:  could  not  demand  such  secur- 
ity, inasmuch  as  the  maker  had  not  even 
answered  but  had  defaulted. 

In  Winship  v.  May,  7  Colo.  App.  356,  43 
Pac.  904,  wherein  it  appeared  that  a  promis- 
sory note  sued  on  was  lost  after  the  trial 
and  pending  an  appeal  by  a  justice  of  the 
peace  before  whom  the  trial  was  had  it 
was  held  that  no  indemnity  was  required. 
the  court  saying:  ''If  the  note  was  lost, 
it  was  the  fault  of  the  tribunal  wherein  the 
case  was  tried,  for  which  the  plaintiff  was 
in  no  manner  responsible,  and  no  possible 
injury  can  ever  come  to  the  defendant  there- 
from. The  note  is  long  since  due,  and  wsj* 
at  the  time  of  the  trial  before  the  justice, 
and  no  person  could  acquire  title  ja&  against 
the  judgment  creditor,  nor  could  the  de- 
fendant under  any  circumstances  be  forced 
to  respond  in  an  action  brought  on  it.  These 
circumstances  take  the  case  out  of  the  opera- 
tion of  the  rule  which  would  compel  the 
plaintiff  to  indenmify  the  defendants  as 
against  an  action  by  any  other  person  on 
the  paper." 
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'  In  MuDroe  ▼.  Weir,  177  Mass.  301,  58  N. 
E.  1013^  an  action  on  a  promissory  note,  the 
facts  as  to  the  loss  not  appearing  in  the 
record,  it  was  held  that  the  lower  court  had 
the  power  to  order  judgmont  and  execution 
without  the  requisite  of  an  indemnitj  bond 
on  the  ground  that  such  omission  on  the 
record  presumed  no  such  protection  neces- 
sary for  the  defendant.  And  see  Emley  y. 
Citizens'  State  Bank,  76  Neb.  794,  107  N. 
W.  1014. 

It  seems  that  where  a  lost  instrument  will 
invest  no  one  with  the  privileges  of  a  boaia 
fide  holder,  in  the  ordinaxj  course  of  busi- 
ness, as  where  it  is  non-negotiable  an  form 
at  the  time  of  its  loss,  indemnity  is  not  re- 
quired as  a  prerequisite  to  the  recovery  of 
the  amount  thereof,  German  N^at.  Bank  v. 
Moore,  116  Ark.  490,  173  S.  W.  401;  Dollar 
V.  International  Banking  Corp.  13  Cal.  App. 
331,  100  Pac  499;  Devme  v.  Bickel,  189 
111.  App.  116;  National  State  Bank  v.  Kin- 
gel,  51  Ind.  393;  Dudman  v.  Earl,  49  la. 
37;  Newton  Sav.  Bank  v.  Howerton,  163  la. 
677,  145  N.  W.  292;  Hill  v.  Griaaard,  133 
Ky.  816,  119  S.  W.  168;  Foster  v.  Metcalfe, 
144  Ky.  386,  138  8.  W.  314;  Wofford  v. 
Board  of  Police,  44  Miss.  679^88;  Palmer 
V.  Carpenter,  63  Neb.  394,  73  N.  W.  690; 
Bishop  V.  Sniffen,  1  Daly  (N.  Y.)  155;  Blade 
V.  Noland.  12  Wend.  <N.  Y.)  173,  27  Am. 
Dec.  126;  Wright  v.  Wright,  54  N.  Y.  437; 
Citizens*  Nat.  Bank  v.  Brown,  45  Ohio  St. 
43,  11  N.  £.  799,  4  Am.  St  Rep.  526;  Hop- 
kins v.  Adams,  20  Vt.  407.  See  also  Mackey 
V.  Mackey,  16  Cola  134,  26  Pac.  654;  Moore 
V.  Fall,  42  Me.  450,  QQ  Am.  Dec.  .297;  Irwin 
V.  Planters'  Bank,  1  Humph.  (Tenn.)  145; 
Clark  V.  Snow,  60  Vt.  206.  14  Atl.  87,  6 
Am.  St.  Rep.  108.  So  in  Citizens*  Nat.  Bank 
v.  Brown,  supra,  wherein  it  appeared  that 
an  unindorsed  bank  certificate  was  lost  by 
the  plaintiff,  the  court  held  that  an  action 
could  be  maintained  at  law  against  the 
maker  without  offering  an  indemnity.  The 
court  said:  "If  a  negotiable  note  payable 
to  bearer,  or  to  order,  and  indorsed  in  blank, 
is  lost  before  maturity,  it  is  right  that  the 
maker,  upon  paying  its  contents,  should  be 
made  secure  against  being  compelled  to  pay 
the  same  a  second  time.  But  when  the  lost 
instrument  is  not  payable  to  bearer,  or  is 
payable  to  order  and  is  unindorsed  by  the 
payee>  as  no  legal  title  in  such  a  case  could 
pass,  so  as  to  in^^st  anyone  with  the  privi- 
leges of  a  bona  flde  holder  in  the  usual 
course  of  trade,  no  indemnity  would  be  nec- 
essary." 

In  Newton  Sav^  Bank  y.  Howerton,  163  la. 
677,  145  N.  W.  292,  wherein  the  defendants 
had  failed  to  avail  themselves  of  a  statutory 
right  to  demand  indemnity,  the  appellate 
court  refused  to  modify  the  decree  so  as  to 
include  indemnities. 
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In  Dudman  ▼.  Earl,  49  La.  37,  wherein 
it  appeared  that  a  negotiable  note  was  lost 
after  being  specially  indorsed  so  as  to  make 
it  non-negqtiabley  the  court  held  that  no  in- 
demnity bond  was  required  of  the  maker  as 
a  prerequisite  to  recovering  on  it>  saying: 
''The  principal  question  in  the  case  is,  had 
the  defendants  the  right  to  demand  indem- 
nity as  a  condition  to  the  payment  of  the 
note?  It  appears  that  there  was  an  indorse- 
ment to  pay  to  the  order  of  the  cashier  of 
the  First  National  Bank  of  Ottumwa,  This 
was  a  special  indorsement,  and  no  one  could 
acquire  any  rightful  property .  in  the  note 
by  its  transfer.  It  could  only  be  trans- 
ferred by  a  forgery,  and  such  an  in  dorse  r 
ment  would  confer  no  l^gal  ri^^t.  In  other 
words,  the  note  when  lost  was  not  a  nego- 
tiable instrument,  and  if  the  defendants  had 
paid  it  to  the  plaintiff,  who  was  the  real 
owner,  no  action  could  afterwards  have  been 
maintained  by  anyone  against  them.'' 

However,  in  Denver  First  Nat.  Bank  v. 
Wilder.  104  Fed.  187,  43  C.  C.  A.  461,  the 
fact  that  an  instrument  was  not  negotiable 
when  it  was  lost  on  account  of  its  being 
unindorsed,  was  held  to  be  no  reason  for  not 
giving  an  indemnity  bond  as  a  prerequisite 
to  a  recovery.  The  court  said:  "Passing  to 
a  consideration  of  the  principal  question  dis- 
cussed in  the  briefs  and  at  the  bar,  namely, 
whether,  in  view  of  all  the  facts  disclosed 
by  the  record,  the  case  is  one  in  which  the 
plaintiff  should  have  been  required  to  furnish 
indemnity,  we  dbaerve  in  the  first  instance 
that,  according  to  the  plaintiff's  own  show- 
ing, the  certificates  in  suit  were  not  overdue 
at  the-  time  of  the  alleged  loss,  but  were 
capable  of  negotiation  to  a  bona  fide  holder. 
In  the  second  place,  the  finding  by  the  jury 
that  the  certificates  were  lost  and  nevei* 
negotiated,  as  well  as  the  finding  that  when 
lost  they  had  not  been  indorsed  by  the  payee, 
rest  upon  fallible  human  testimony,  which 
might  be  discredited  by  another  jury  called 
to  determine  these  issues  in  a  suit  brought 
by  a  third  party  against  the  defendant  bank 
on  the  certificates.  It  is  hardly  necessary 
to  observe  that. the  finding  of  the  jury  on 
the  above  issues  in  the  present  case  would 
not  operate  as  an  estoppel,  and  would  not 
even  be  admissible  in  evidence  against  a 
third  party  suing  on  the  certificates,  who 
was  able  to  produce  them,  bearing  the  plain- 
tiff's indorsement.  No  prudent  banker,  on 
the  facts  disclosed  by  this  record,  would  pay 
the  certificates  voluntarily,  without  proper 
indemnity;  and  what  a  prudent  man  would 
Hot  do  voluntarily,  surely  a  court  should  not 
compel  the  defendant  bank  to  do.  As  be- 
tween the  maker  of  conunereial  paper  and 
the  payee  and  all  subsequent  holders  thereof, 
there  is  an  implied  understanding  that  when 
payment  is  demanded  and  received  the  paper 
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will  be  produced  and  surrendered  as  a 
voucher;  and  although  it  is  now  well  settled 
that  this  obligation  is  not  so  imperative 
that  the  payment  of  commercial  paper  can- 
not be  enforced  under  any  circumstances 
without  its  production  and  surrender,  yet 
when  this  cannot  be  done,  in  consequences 
of  its  loss  or  destruction,  reasonable  security  . 
against  its  future  appearance  should  be  re- 
quired, unless  the  proof  that  the  paper  has 
been  actually  destroyed  is  so  cogent  that 
there  is  practically  no  risk  of  its  reappear- 
ance. One  who  has  lost  a  negotiable  in- 
strument, and  is  unable  to  produce  it  on  the 
day  of  maturity,  in  accordance  with  the  im- 
plied understanding  that  it  shall  be  pro- 
duced, should  not  be  allowed  to  cast  the 
burden  of  his  misfortune  upon  the  maker, 
but  should  be  compelled  to  tender  a  reason- 
able indenmity.  .  .  .  We  are  accordingly 
of  opinion  that  the  plaintiff  should  have  been 
required  to  indemnify  the  defendant  bank 
against  all  further  liability  on  the  lost  certi- 
ficates before  a  judgment  was  entered  on 
the  verdict  of  the  jury." 

In  Gordon  V.  Manning,  44  Miss.  756,  where- 
in it  appeared  that  the  defendant  in  a  suit 
on  a  lost  note  had  a  complete  defense  as 
against  all  holders,  namely,  coverture,  and 
that  there  was  no  legal  responsibility  on  the 
note,  though  it  could  be  enforced  in  equity 
by  the  payee,  the  court  held  In  such  an  en- 
forcement that  the  defendant  was  entitled 
to  indemnity  as  against  any  casual  finder 
who  might  sue  and  cause  the  defendant  to 
incur  costs  and  damages  in  defending  against 
such  action. 

In  Frank  v.  Wessels,  64  N.  Y.  166,  wherein 
it  appeared  that  a  negotiable  note  was  lost, 
it  was  held  that  indemnity  should  be  given 
as  a  prerequisite  to  recovery,  notwithstand- 
ing the  fact  of  its  being  unindorsed  so  as 
to  make  it  non-negotiable.  The  ruling  was 
based  on  a  statute  (2  R.  S.  406,  §  75)  to 
the  effect  that  if  an  action  is  on  a  lost 
negotiable  note  indemnity  must  be  given 
without  regard  to  the  fact  of  actual  negotia- 
tion. That  statute  was  repealed  in  1909  but 
was  subsequently  re-enacted  (Code  of  Civil 
Procedure,  §  1917). 

Where  a  negotiable  instrument  is  lost  af- 
ter maturity  no  bond  of  indemnity  it  seems 
is  required  as  prerequisite  to  a  recovery  on 
it.  Elliott  V.  Woodward,  18  Ind.  183; 
Swatts  V.  Bowen,  141  Ind.  322,  40  N.  E. 
1067;  Brent  v.  Ervin,  8  Mart.  N.  S.  (La.) 
308,  15  Am.  Dec.  157;  Means  v.  Kendall, 
.S6  Neb.  603,  63  N.  W.  610:  Kirkwood  v. 
Hastings  First  Nat.  Bank,  40  Neb.  484,  58  K. 
W.  1016,  42  Am.  St.  Rep.  444,  24  L.R.A. 
444;  Kirkwood  v.  Exchange  Nat.  Bank,  40 
Neb.  497,  58  N.  W.  1136;  Baker  v.  Weaver, 
1  Ohio  Cir.  Dec.  222,  1  Ohio  Cir.  Ct.  397; 
Easley  v.   East   Tennessee   Nat.   Bank,   188 


Tenn.  369,  198  S.  W.  66;  Murray  ▼.  Dallas 
Homestead,  etc.  Assoc.  (Tex.)  48  S.  W.  004; 
Abell  V.  Morrison,  23  Grant  Ch.  (U.  C.)  109. 
See  also  Thayer  v.  King,  15  Ohio  242,  45 
Am.  Dec.  571;  Adams  v.  Baker,  16  R.  I. 
2,  11  Atl.  168,  27  Am.  St.  Rep.  721.  Thus 
in  Means  v.  Kendall,  supra,  the  court  «iid: 
"Where  a  negotiable  note  is  lost  before  ma- 
turity, a  court  ordinarily  will  require  a  bond 
of  indemnity  to  be  given,  because  the  note 
may  have  passed  into  the  hands  of  an  in- 
nocent holder,  and  thus  the  maker  be  sub- 
jected to  loss;  but  if  the  instrument  when 
lost  was  already  past  due,  no  person  oould 
become  an  innocent  purchaser  so  as  to  be 
protected  as  against  the  real  owner." 

In  Easley  v.  East  Tennessee  Nat.  Bank, 
138  Tenn.  369,  198  S.  W.  66,  wherein  it  ap- 
peared that  the  owner  of  a  lost  negotiable 
bank  certificate  payable  on  demand,  made ' 
demand  more  than  two  years  before  suit, 
the  court  held,  under  a  statute  (Thompson 
Shannon's  Code,  §  5698)  providing  that  re- 
covery on  a  lost  negotiable  instrument  may 
be  enforced  two  years  after  maturity  with- 
out giving  an  indemnity  bond,  that  the  own- 
er was  entitled  to  recover  without  giving 
an  indemnity  bond  to  the  bank. 

In  Abell  V.  Morrison,  23  Grant  Gh.  (U. 
C.)  109,  wherein  it  appeared  that  promis- 
sory notes  were  lost  after  maturity  and  that 
the  maker  failed  to  make  a  demand  for  sie- 
\  curity,  the  court  did  not  require  the  payee 
to  give  such  security,  the  chancellor  sav- 
ing "that  security  was  usually  required;  but 
as  the  defendants  admitted  that  the  notes 
were  not  lost  until  overdue,  and  did  not 
appear  to  ask  for  security,  he  thought  a 
decree  for  giving  security  against  the  notes 
might  be  dispensed  with." 

It  seems  that  in  an  action  on  a  lost  nego- 
tiable instrument  where  the  obligation  is 
barred  by  the  statute  of  limitations  no  in- 
demnity is  required.  Marsh  v.  Perry,  6  La, 
Ann.  669;  Torrey  v.  Fobs,  40  Me.  74;  Mat- 
thews V.  Matthews,  97  Me.  40,  53  Atl.  831, 
94  Am.  St.  Rep.  466;  Sohier  v.  Lamb,  134 
Mass.  275.  Thus  in  Matthews  t.  Matthews, 
supra,  in  an  action  for  recovery  on  a  lost 
note,  it  was  held  that  judgmoit  should  not  be 
entered  until  a  proper  indemnity  was  fur- 
nished by  the  plaintiff  or  until  the  note 
would  be  barred  by  the  statute  of  limita- 
tions. And  see  Kirkpatrick  v.  San  Angelo 
Nat.  Bank  (Tex.)  148  S.  W.  362. 

Generally  where  a  lost  instrument  has 
been  proved  to  have  been  totally  destroyed 
indemnity  is  not  required  as  a  prerequisite  to 
recovery  on  it.  Filby  v."  Turner,  9  Colo. 
App.  202,  47  Pac.  1087;  Brown  v.  Braymer, 
16  Hawaii  648;  Blandin  v.  Wade,  20  Kan. 
261:  Weaver  v.  Cox,  15  La.  Ann.  463:  State 
V.  New  Orleans,  etc.  R,  Oo.  61  La.  Ann.  909, 
25  So.  465 ;  Scott  v.  Meeker,  20  Hun  { S.  Y. ) 
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161;  Des  Arts  r.  Leggott,  16  N.  Y.  582, 
5  Daer  156;  Terwilliger  v.  Terwilliger,  27 
N.  Y.  S.  284.  Thus  in  Brown  v.  Braymer, 
supra,  wherein  it  appeared  that  a  note  was 
absolutely  destroyed  after  maturity  it  was 
held  that  no  indemnity  was  requisite.  The 
court  said:  "If  the  instrument  sued  on  has 
been  absolutely  destroyed  and  not  merely 
lost,  it  not  only  cannot  come  into  the  hands 
of  a  bona  fide  holder  for  value  but  there 
would  not  even  be  the  danger  of  the  expense 
or  annoyance  of  an  action  being  brought 
upon  it  by  a  holder  not  in  good  faith  or 
for  value,  and  there  would  therefore  be  no 
occasion  for  a  bond  of  indemnity  and  noth- 
ing to  prevent  the  maintenance  of  an  ac- 
tion at  law." 

In  Des  Arts  ▼.  Leggett,  16  N.  Y.  682,  5 
Duer  156,  wherein  it  appeared  that  a  note 
destroyed  by  fire  was  indorsed  without  re- 
course, the  original  parties  being  the  liti- 
gants, it  was  held  that  no  indemnity  would 
be  required.  The  court,  however,  said :  "Yet, 
in  a  doubtful  case,  it  may  be  that  the  anal> 
ogy  of  the  statute  as  to  a  lost  note  and  the 
rule  in  a  court  of  chancery  may  justify 
the  court  in  requiring  it."  And  see  Denver 
First  Nat.  Bank  v.  Wilder,  104  Fed.  187,  43 
C.  C.  A.  461. 

In  Soott  V.  Meeker,  20  Hun  (N.  Y.)  161, 
wherein  it  appeared  that  defendant  had 
mailed  a  cheek  to  the  plaintiff  in  payment 
and  for  the  surrender  of  a  note  and  the 
check  was  destroyed  in  a  fire,  it  was  held 
in  an  action  to  recover  the  amount  of  the 
check  that  no  indemnity  bond  was  required 
since  the  statute  (2  R.S.  c.  406,  §§  75,  76) 
requiring  indemnity  only  applied  to  cases 
where  the  instrument  was  lost  and  not  where 
it  had  been  destroyed.  The  court  said:  "If 
destroyed  the  instrument  can  never  be  pro- 
duced or  used  tp  the  iiiTury  of  the  drawer. 
The  check  in  this  case  having  been  burned 
up  and  thus  destroyed  before  it  passed  from 
the  hands  of  the  payee  the  giving  of  a  bond 
of  indemaity  was* unnecessary." 

In  Weaver  v.  Coi^,  15  La.  Ann.  468,  where- 
in the  defendant  in  an  action  on  a  draft 
lost  in  a  steamboat  explosion  neglected  to 
ask  for  an  indemnity  bond,  it  was  held  that 
the  plaintiff  was  not  bound  to  furnish  a 
bond. 

However,  in  Stone  ▼.  Gray,  10  Cal.  App. 
600,  103  Pae.  155,  it  was  held  under  a  stat- 
ute (Civil  Code,  §  3137)  that  the  plain- 
tiff in  an  action  on  a  note  destroyed 
by  fire  should  give  a  sufficient  bond  of  in- 
demnity to  the  Baker  as  a  prerequisite  to 
recovery.  Amd  see  Welton  v.  Adams,  4  Cal. 
37,  60  Am.  Deo.  570. 
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Erldenoe    -*    ImpeaolUng    Evidence    — 
Effect  as  AArmatiTo  Proof. 

Where  a  witness'  testimony  on  a  material 
point  is  contradicted  by  impeaching  testimony 
of  his  statements  made  to  witness  at  another  ' 
time,  such  statements  are  available  only  for 
impeachment  and  not  as  affirmative  evidence. 

Wills  —  Parol  Evidence   to   Aid   Con- 
■tmction  —  Identifloation  of  DcTisee. 

Where  testator  knew  a  Mrs.  T.,  but  always 
called  her  Mrs.  M.,  the  mere  fact  that  he  de- 
vised property  to  Mrs.  M.,  plus  evidence  that 
a  Mrs.  M.  existed  whose  legal  name 'was  such, 
did  not  satisfy  the  language  of  the  will  so 
as  to  preclude  admission  of  testimony  that 
testator  always  called  another  person  Mrs. 
M.,  to  raise  a  latent  ambiguity. 

[See  note  at  end  of  this  case.] 

Sufficiency  of  Evidence. 

Although  there  was  no  evidence  that  a 
claimant  was  generally  known  as  Mrs.  M.,  it 
is  sufiicient  to  show  the  testator's  meaning  if 
there  is  evidence  that  he  always  called  a  cer- 
tain person  Mrs.  M. 

Devise     to     Person     under     Fictitious 
Nnme. 

A  devise  to  a  person  by  any 'name,  however 
different  the  name  used  in  the  will  from  the 
true  name  of  the  person,  is  good,  provided  it 
is  shown  that  the  name  used  is  one  by  which 
the  testator  was  accustomed  to  designate  the 
person. 


Persons  entitled  to  a  bequest  given  under 
nicknames,  by  which  the  testator  habitually 
designated  them,  by  extrinsic  evidence  may 
establish  this  fact,  and  upon  so  doing  are 
entitled  to  the  legacy. 

Parol  Evidence  to  Explain  Will. 

When  the  ordinary  words  of  the  English 
language  are  used  in  a  will,  they  must  be  held 
to  bear  the  custonuiry  meaning  attached  to 
them,  unless  a  different  sense  can  be  obtained 
from  the  context,  and  it  is  not  permissible  to 
go  outside  of  the  will  and  show  that  the  tes- 
tator was  accustomed  to  attach  a  meaning  to 
tliese  words  peculiar  to  himself. 

[See  note  at  end  of  this  case.] 

Same. 

A  designation  of  a  beneficiary  as  Mrs.  M. 
itself  requires  the  production  of  parol  evi- 
dence to  identify  the  legatee,  and  evidence 
that  the  testator  was  accustomed  to  call  a 
certain  person  Mrs.  M.  is  sufficient  to  raise 
the  issue  whether  such  person  was  intended 
or  another. 

[See  note  at  end  of  this  case.] 

Same. 

Where  testator  devises  property  to  Mrs.  M. 
and  to  Mrs.  M.'s  housekeeper,  the  mere  fact 
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that  one  whose  legal  name  is  Mrs.  M.  had  a 
housekeeper  does  not  foreclose  inquiry  whether 
the  testator  meant  another  person,  whom 
he  always  called  Mrs.  M.,  to  whom  and  to 
whose  housekeeper  he  was  indebted  for  many 
kindnesses. 

[See  note  at  end  of  this  case.] 


The  evidence  is  held  to  be  sufficient  to  show 
that  by  a  legacy  to  Mrs.  M.  testator  intended 
a  Mrs.  T.,  whom  he  always  called  by  the  for- 
mer name. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  HarmleM  Error  — 
Admitaion  of  Evidence. 

Error  in  permitting  a  party  to  testify  what 
an  interested  witness  had  said  was  her  opin- 
ion as  to  the  other  party's  right  to  recover 
does  not  require  reversal,  in  view  of  Pub. 
Acts  1911,  c.  32,  providing  that  no  judgment 
shall  be  reversed  for  error  unless  it  mate- 
rially affects  the  result. 

WiUa   *   EstabUthment    of   Rishts   of 
liCSatee  —  Bnrden  of  Proof. 

One  bringing  suit  to  establish  her  right 
under  a  will  has  the  burden  of  proving  that 
she  is  the  legatee  intended. 

Appeal  and  Error  —  Harmloas  Error  — 
Itack  of  Cleameta  in  Inatrnotion. 

Error  in  failing  to  state  the  plaintiff's 
theory  of  her  case  as  clearly  as  possible  is 
not  ground  for  reversal,  if  it  does  not  affect 
the  result  of  the  trial,  in  view  of  Pub.  Acta 
1911,  c.  32. 

Certiorari  to  Court  of  Civil  Appeals: 
Fentbess,  Judge. 

Action  by  Mrs.  Lenoir  Moseley,  plaintiff, 
against  Abe  Qoodman  et  al.,  defendants. 
Judgment  for  defendants  in  trial  court. 
Judgment  affirmed  by  Court  of  Civil  Appeals. 
Plaintiff  brings  certiorari.  The  facts  are 
stated  in  the  opinion.     Affirmed. 

Carutherg  Etcing,  L.  L.  Pearson  and  Wm, 
H.  Fiizhugh  for  plaintiff. 

J.  H.  Poeian,  Jr,,  and  Henry  Craft  for  de-^ 
fendants. 

[4]  Neil,  0.  J. — E.  J.  Halley  died  on  Octo- 
?3er  19,  1910,  leaving  the  following  will: 

I,  £.  J.  Halley,  of  a  sound  mind,  will  make 
this  my  last  will  and  testaments  I  bequeath 
to  the  following  people  mound  set  of  the 
names,  E.  0.  Kolley,  $500,  Mr.  R.  6.  Ramsey, 
$500,  Miss  Elizabeth  Berry,  $500.  I  give  to 
A.  Goodman  and  Armstrong  $10,000  a  piece, 
Ed.  Hurlburt  $5,000,  Jack  Brennan  $5,000, 
George  Becktall  $20,000,  Mrs.  Moseley  $20,- 
000,  Mrs.  Moseley's  housekeeper  $20,000,  W. 
M.  Palmer  $20,000.  Mrs.  Mergle,  Sr.,  $20,000, 
Ed.  Mergle,  $20,000,  Theadore  Mergle  $10,000, 
the  balance  of  my  real  estate  I  give  to  the 
St.  Peter 'a  Orpluin  Asylum. 

E.  J.  Hallit. 


[6]  The  controversy  arises  over  the  legacy: 
"Mrs.  Moseley  $20,000,  Mrs.  ^^ioseky's  house- 
keeper $20,000."  That  is  to  say,  while  the 
legacy  to  Mrs.  Moseley  is  tiie  only  one  direct* 
ly  involved  here,  it  is  necessary  to  oonsider 
the  legacy  to  the  housekeeper  in  connection 
with  it,  8o  far  as  the  word  "housekeeper" 
is  descriptive  of  the  Mrs.  Moseley  intended, 
as  the  one  who  had  a  housekeeper. 

The  validity  of  this  will  was  determined  in 
the  case  of  State  ▼.  (Soodman,  133  Tenn.  375, 
391-393,  412,  181  8.  W.  31S.  In  that  case 
it  was  held  under  the  ^oof  therein  intro- 
duced, that  the  defendant  Mrs.  Lillian  Trim- 
ble was  the  person  intended  by  the  name  Mrs. 
Moseley.  The  question  in  that  case,  with 
respect  to  this  particular  matter,  was  whether 
the  will  Was  void  for  vagueness,  it  not  ap- 
pearing upon  the  face  of  the  will  what  par- 
ticular Mrs.  Moseley  was  intended.  It  was 
shown  in  that  case  that  the  testator  was  ac- 
customed to  address  Mrs.  Trimble  as  Mrs. 
Moseley,  that  she  was  therefore  the  person 
he  int^ided,  and  so  the  will  was  saved  from 
uncertainty.  Mrs.  Lenoir  Moseley,  the  com- 
plainant in  the  present  ease,  however,  was 
not  a  party  to  that  suit.  Soon  after  the 
death  of  Halley  she  notified  the  adminis- 
trator that  she  claimed  the  legacy.  Notwith- 
standing this  fact,  however,  she  did  not  cause 
herself  to  be  made  a  party  to  the  suit  in 
which  the  validity  of  the  will  was  tested. 
She  stood  to  one  side,  and  permitted  Mrs. 
Trimble  to  make  the  defense  and  save  the 
[€]  will  on  the  grounds  stated.  Now,  after 
all  this,  she  comes  forward  and  seeks  to  claim 
the  fruits  of  the  victory  obtained,  as  stated, 
by  Mrs;  Trimble.  It  may  well  be  questioned 
whether  she  is  not  estopped  on  the  facts 
recited,  since  to  permit  her  now  to  claim  the 
legacy,  which  was  saved  only  through  proof 
that  Mrs.  Trimble  was  the  person  intended, 
would  enable  her  to  deny  the  basis  on  which 
the  validity  of  the  will  was  retted,  with  h^ 
knowledge  and  consent  at  the  time.  Such 
conduct  seems  not  only  diaingenuoua,  hut  in- 
consistent. Having  stood  by  mactive,  poiding 
the  former  litigation,  with  knowledge  of  what 
was  transpiring,  perhaps  it  might  well  be  de- 
cided that  she  oould  not  now  change  front. 
But  we  shall  not  put  the  case  on  this  ground. 

Mrs.  Lenoir  Moseley  filed  the  present  hill 
claiming  this  legacy.  She  made  Mrs.  Trimble 
a  party  defendant,  setting  forth  the  claim  of 
the  latter,  and  attacking  the  validity  of  that 
claim,  insisting  that  she  herself  was  the  Mrs. 
Moseley  intended,  and  that  Mrs.  Trimble  was 
not  and  could  not  be  such  person.  A  jury  was 
asked  for,  and  the  chancellor  submitted  the 
following  issue  or  question.:  "Who  was  meant 
by  the  testator  when  he  bequeathed  $20,000  to 
'Mrs.  Mosel^*?"  The  jury  responded  that 
the  testator  meant  Mrs.  Lillian  E.  Trimble. 
Tlie  chancellor  pronounced  a  judgment  on  the 
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verdiot.  From  tLiA  an  appeal  was  prayed 
to  the  court  of  civil  appeallsy  and  hia  judg* 
ment  was  there  affirmed.  The  case  wa«  then 
[7 J  brought  to  thia  court  by  the  oomplainaat 
through  the  writ  of  certiorari. 

The  facta  diacloeed  by  the  record,  by  the 
oTerwhehning  weight  of  the  evidaaee,  are  as 
foliowa: 

The  teatator  waa  for  nuuiy  years  engaged 
with  his  mother  in  bUBinesa  on  Main  street, 
in  the  city  of  Memphis,  In  the  sale  ol  liquors, 
tobacooi  and  cigars.  He  and  his  mother 
bought,  through  a  seriea  of  yean,  cigars  from 
Mr.  F.  8.  Trimble,  the  huaband  of  Mrs.  Lillian 
£.  Trimble.  Mr.  Trimble  waa  the  city  sake* 
man  for  one  R.  L.  Moseley,  and,  as  uieh,  for 
several  years,  sold  cigaffs  to  testator  and  his 
mother.  Testator  generally  addressed  him  aa 
'"Mes^ey"  it  seems,  becanae  he  sold  the  Mose^ 
ley  eigars,  and  the  Moeeley  sign  waa  very 
prominently  displayed  at  the  front  of  the 
building  where  Trimble  worked.  It  doea 
not  appear  that  testator  dealt  personally  with 
R,  L».  Moseley  himself  at  all.  Mrs.  Trimble, 
during  the  same  period,  bought  goods  about 
once  a  month  from  testator  and  his  mother, 
and  the  testator  called  her  ''Mrs.  Moseley/' 
and  admired  her  character  very  greatly.  He 
spoke  of  her  to  others  as  a  fine  woman.  The 
mother  of  testator  died  about  January,  I91Q, 
and  he  then  fell  into  the  habit  of  drinking, 
and  became  quite  dissipated.  He  made  a 
foreign  tour  with  one  Harper,  he  himself  pay- 
ing all  the  expenses.  His  mother  had  left 
him  about  $230,000.  He  claimed,  when  he 
came  bade,  that  he  had  spent  $#,000  on  this 
trip.  He  drank  a  great  deal  while  h»  was 
traTeling,  [8]  and  same  back  in'  a  bad  state 
of  health.  After  his  mother  died,  and  before 
he  started  on  the  foreign  tour,  he  engaged 
a  room  at  an  apartment  house  known  as  "The 
Monarch,'*  which  was  owned  or  leased,  by 
Mr.  Trimble.  Mrs.  Trimble  had  charge  ol  it 
as  manager.  When  testator  started  on  his 
foreign  tour  he  gave  up  his  room,  but  im- 
mediately on  his  return  he  secured  the  same 
or  another  room  at  "The  Mdnaafch,''  Mrs. 
Trimble  being  still  the  manager.  He  still  drank 
heavily  and  was  ill.  He  stayed  at  "The 
Monarch"  two  or  three  weeks,  and  wae  then 
removed  to  the  hospital,  and  died  within  a 
day  or  two  thereafter,  having  made  the  will 
Monday  night  and  died  Wednesday  morning. 

Mrs.  Trimble,  at  the  time  testator  returned 
to  "The  Monarch/'  had,  as  her  housekeeper  for 
that  institution,  Mrs.  Anna  Lang.  Berth 
Mrs.  Trimble  and  Mrs.  Lasig  gave  the  teatator 
very  devoted  attention,  aneh  attention  as  a 
sick  man  needs,  serving  night  and  day.  Mrs. 
Trimble  brought  him  milk  and  soup  and  other 
delicacies.  Mrs.  Lang  ministered  to  him 
very  assiduously  and  with  great  kindness  in 
the  way  of  sponging  him  aM  doing  other 
things  for  his  comfort.     He  appeared  to  be 


very  grateful  to  these  attentiona.  He  gen- 
erally called  Mrs.  Trimble  Mrs.  Moseley, 
though  occasionally  he  called  her  Mrs.  Trim- 
ble. There  is  evidence  to  the  effect  that  he 
always  called  her  Mrs.  Moseley.  The  witness 
Rothschild  deposed  to  this  fact.  He  testified 
that  on  one  [9]  occasion,  when  he  was  in  the 
room  of  testator,  the  latter  was  talking  about 
Mrs.  Moseley  quite  a  good  deal,  and  he  asked 
him  who  he  was  referring  to,  and  he  said: 
"Mrs.  Trimble;  I  always  call  her  Mrs.  Mose- 
ley.'' He  always  spoke  of  Mrs.  Lang'  as 
"housekeeper,''  or  "the  good  woman." 

It  does  not  appear  that  he  knew  Mrs.  Le- 
noir Moseley.  It  doea  appear  that  he  knew 
her  husband,  R.  L.  Moseley.  Mrs.  Moseley 
herself  testified  that  she  did  not  know  Mr. 
Halley  at  all.  She  endeavors  to  connect  her- 
self with  the  l^acy  not  only  by  the  fact  that 
her  name  was  Mrs.  Moseley,  but  by  the  fur- 
ther fact  that  her  sister.  Miss  Jessie  Dunlap, 
was  her  housekeeper  at  her  private  home.  It 
is  in  prooi  that  the  testator  incidentally  met 
Miss  Dunlap  on  one  occasion  at  "The  M<m- 
arch."  Both  Mrs.  Trimble  and  Miss  Dunlap 
say  that  the  meeting  was  in  one  of  the  halls 
of  "The  Monarch."  Both  agree  that  Mrs. 
Trimble  introduced  Misa  Dunlap  to  Mr.  Hal- 
ley.  Mrs.  Trimble  says  that  she  introduced 
Miss  Dunlap  as  her  little  friend,  "sister  of 
Mrs.  R.  L»  Moseley."  Misa  Dunlap  says  the 
introduction  was  in  this  form,  "Air.  Halley, 
I  want  you  to  meet  thd  best  friend  I  have 
in  the  world,  a  sister  of  Mrs.  Moseley,  old 
Bim  Moseley 's  wife;"  and  he  reified,  "I  ha.ve 
known  Bim  Moseley  for  twenty  years."  It 
does  not  appear  that  Halley  ever  saw  Mi^s 
Dunlap  again.  Likewise  there  la  no  legal 
evidence  th«t  Halley  knew  that  Miss  Dunkap 
was  housekeeper  to  her  sister,  the  oomplain- 
anty  [10]  Mrs.  Loioix  Moeeley.  There  was 
evidence  introduced  for  the  purpose  of  con- 
tradicting the  witness  F.  S.  Trimble,  to  the 
effect  that  he  (Trimble)  had  told  Miss  Dun- 
ls4»  that  he  had  informed  Halley  that  Miss 
Dunlap  waa  her  sister's  housekeeper,  and  that 
the  had  been  very  much  disappointed  in  not 
receiving  a  legacy  frcmi  her  aunt.  Mr.  Trim- 
ble waa  asked  on  the  witness  stand  if  he  did 
not  tell  Miss  Dunlap  that  he  had  made  these 
statements  to  Halley.  He  denied  that  he  had 
made  any  such  statements.  Miss  Dunlap  was 
then  introduced,  and  she  testified  that  he  had 
made  these  statements  to  her.  The  case  has 
been  argued  aa  if  such  evidence,  introduced 
for  contradiction,  was  affirmative  evidence  of 
the  tact;  but,  of  course,  it  cannot  be  so  con- 
sidered. It  would  <mly  go  to  the  credibility 
of  F.  S.  Trimble.  Miss  Dunlap  swears  that 
he  made  a  statement  to  her  that  he  had  said 
thus  and  thus  to  Halley,  and  he  denied  that 
he  made  these  statements.  Tliis,  of  course, 
does  not  serve  as  proof  of  the  fact  that  the 
information  referred  to  was  conveyed  to  Hal- 


834 


CIX£  THIS  VOL.  Ai^lM.  Cue*.  i8i8C. 


ley;  so  it  remains  there  is  no  real  evidence 
that  Halley  knew  that  Miss  Dunlap  was 
housekeeper  to  the  complainant.  However, 
in  our  further  treatment  of  the  case  we  shall 
assume  that  he  did  have  such  information. 

If  the  testimony  was  competent  to  the  effect 
that  the  testator  always  or  generally  spoke 
of  Mrs.  Trimble  aa  Mrs.  Moseley,  or  gen- 
erally called  her  Mrs.  Moseley,  there  was  am- 
ple evidence  to  sustain  [11]  the  verdict,  and 
that  point  is  not  questioned.  However,  it  is 
said  that  the  evidence  was  not  competent; 
that  when  it  was  proven  that  there  waa  in 
existence  a  Mrs.  Moseley,  whose  legal  name 
was  such,  this  satiafied  the  language  of  the 
will,  and  the  testimony  above  referred  to 
concerning  Mrs.  Trimble's  being  called  Mra. 
Moseley  by  the  testator  could  not  be  used 
to  raise  a  latent  ambiguity.  We  are  of  the 
opinion  that  this  view  is  erroneous. 

The  general  principle  i8  well  stated  in 
Ayres  v.  Weed,  16  Conn.  291,  as  follows: 

''If  a  person  is  commonly  called  and  known 
by  a  name  which  does  not  properly  belong  to 
him,  but  which  properly  belongs  to  another,  it 
cannot  with  propriety  be  said  that  that  name, 
although  a  false  one,  is  not  in  fact  descrip* 
tive  of  the  former,  unless  we  go  so  as  to  say 
that  a  person  is  not  described  by  the  name 
by  which  he  is  known.  That  would  clearly 
be  a  case  where  two  different  persons  would 
be  described  by  the  same  name,  and  where, 
therefore,  parol  evidence  might  be  introduced 
to  remove  the  doubt  as  to  which  of  them  waa 
intended.  That  the  name  given  to  a  person 
as  a  nickname  does  not  render  it  the  less  a 
description  of  him,  although,  indeed,  a  less 
correct  one,  than  if  his  true  name  were  used; 
and  it  is  well  settled  that  if  a  legacy  is  given, 
or  a  devise  made,  to  a  person  by  hia  nick- 
name, parol  evidence  la  admissible  to  show 
that  the  testator  usually  called  him  by  that 
name,  in  ordtr  to  show  that  he  was  [12]  in- 
tended; much  more  would  it  be  admissible 
to  show  that  he  was  generally  known  in  the 
community  by  that  name." 

Now,  there  ia  no  evidence  in  this  record 
that  Mrs.  Trimble  was  generally  known  by 
the  name  of  Mrs.  Moseley;  but  it  was  suffi- 
cient to  indicate  the  meaning  of  the  testator 
if  it  be  shown,  as  it  is  shown  here,  that  he 
was  accustomed  to  call  her  by  that  name.  In 
Roper  on  L^acies,  vol.  1,  p.  185,  it  is  said: 

''If  when,  upon  opening  wills,  such  bequests 
are  found  as  'to  — — —  Jones,  the  son  of 
Jones,'  or  'to  Mra.  B./  and  parol  evi- 


dence is  admitted  to  ascertain  the  persons 
intended  by  those  ambiguous  terms,  it  would 
eeem  a  vain  attempt  to  justify  that  admis- 
«ion  upon  the  doctrine  of  latent  ambiguity, 
when  the  ambiguity  is  patent  upon  the  will. 
The  principle  upon  which  parol  testimony  is 
admitted  in  these  cases  is  probably,  in  the 
HtBt  of  them,  a  presumption  of  possible  igno- 
rance in  the  testator  of  the  Christian  name 


of  the  legatee,  and  in  the  second  a  similar 
presumption  of  his  being  in  the  habit  of 
calling  a  person  by  the  name  of  Mrs.  B.; 
presiimpticms  which,  being  raised  upon  the 
face  of  the  will,  may  be  confirmed  and  ex- 
plained  by  e^ctrinsic  evidence.  Upon  these 
grounds  the  admission  of  parol  evidence  in 
these  two  instances  will  be  consistent  with 
the  established  doctrine  of  its  admissibilitv 
to  raise  and  remove  latent  ambiguities,''  etc. 

[13]  In  Coon  v.  McNelly,  254  IlL  39,  »S 
N.  E.  218,  the  bequest  was,  "To  my  grand- 
children." The  testator  had  no  grandchil- 
dren, but  his  second  wife  had  grandchildren. 
He  always  referred  to  and  called  them  his 
grandchildren,  and  they  called  him  "grand- 
father." The  court  held  that  it  was  proper 
to  show  by  parol  evidence  that  the  testator 
meant  his  step-grandchildren.  In  Mahank 
V.  Brooks,  1  Bro.  C.  C.  ( £ng. )  84,  it  appeared 
that  the  legatee  was  dead,  to  the  knowledge 
of  the  testator,  when  the  will  was  executed; 
hence  the  legacy  was  sought  to  be  transmitted 
to  Mabank's  heirs  at  law.  Lord  Thurlow 
said: 

"It  is  argued  at  the  bar  that  evidence  may 
be  read  to  raise  as  well  as  to  dissolve  an 
ambiguity  in  a  will;  this  is  good  law,  for  it 
must  be  raised  by  evidence.  It  has  gone  so 
far  as  to  give  the  legacy  to  a  certain  person, 
where  there  was  no  such  person  in  existence 
as  was  described  in  the  will;  as  to  John  A. 
Style,  where  there  was  no  such  person,  but 
the  testator  used  to  call  a  certain  person 
John  A.  Style." 

There  is  a  collection  of  cases,  on  the  subject 
in  »  note  to  Siegley  v.  Simpson  [73  Wash. 
60,  Ann.  Caa  1915B  63,  131  Pac  479]  47 
L.R.A.(NJS.)  at  page  523.  Thus  a  devise  to 
a  person  by  any^  name,  however  different  the 
name  used  in  the  will  from  the  true  ntane 
of  the  person,  <  is  good,  provided  it  is  shown 
that  the  name  used  was  one  of  which  the 
testator  was  aocufitomed  to  designate  the 
person,  and  such  showing  may  be  made  by 
parol  proof.  Chambers  v.  Watson,  56  la. 
676,  10  N.  W.  230.  To  [14]  show  that  a 
certain  claimant  was  the  beneficiary  intended 
in  a  bequest  to  a  person  by  a  name  which 
did  not  correctly  designate  any  one  in  ex< 
istence,  parol  evidence  was  held  admissible  to 
-show  that  the  testator  was  in  the  habit  of 
calling  claimant  by  the  name  uaed  in  the 
bequest.    Lee  v.  Pain,  4  Hare  (Eag.)  251. 

Persons  entitled  to  a  bequest  given  under 
nicknames,  by  which  the  testator  habitually 
designated  them,  by  extrinsic  evidence  may 
establish  this  fact^  and  upon  bo  doing  are 
entitled  to  the  legacy.  Beatty  ▼.  Cory  Uni- 
versalist  Soc.  30  N.  J.  Eq.  452.  Thus  a  be- 
quest to  Harrison  H.  may  be  shown  by  parol 
proof  to  have  been  intended  for  William  H. 
&  bon-in-law  of  the  testator*  who  was  known 
and  called  by  the  name  of  Harrison  H.,  there 
being  no  other  person  answering  the  descrip- 
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tion.    Hockensmith  v.  Slusher,  26  Mo.  237.    A  Moseley/'  the  fact  that  the  testator  was  ac« 

bequest  to  Edward  may  be  shown  to  have  customed  to  call  some   other  person   "Mrs. 

been  intended  for  a  person  named  Samuel  Moseley''  would  not  be  sufficient  to  raise  an 

by  proof  that  the  testator  was  in  the  habit  ambiguity ;  but  where  the  bequest  was  simply 

of  calling  him  Edward.    Parsons  v.  Parsons,  to   "Mrs.   Moseley,"   without  any   Christian 


1  Yes.  Jr.  (Eng.)  266.  A  devise  to  a  person 
or  society  by  the  name  by  which  he  or  it 
is  known  to  the  testator  is  a  good  devise  to 
such  person,  although  known  to  others  by  a 
different  name.  Tilton  ▼.  American  Bible 
Soc.  60  N.  H.  377,  49  Am.  Rep.  321.  A  be- 
quest to  "the  nursery/'  where  there  is  no 
existing  society  bearing  that  name,  by  extrin- 
sic proof  was  shown  to  be  intended  for  a 
society  named  "St.  Mary's  Orphanage,"  which 
had  taken  over  the  operation  of  a  [15]  society 
called  "Providence  Nursery,"  and  generally 
referred  to  by  the  testator  as  "the  nursery"  to 
which  he  had  made  contributions  during  his 
lifetime.  Wood  v.  Hammond,  16  R.  I.  98,  17 
Atl.  324,  18  Atl.  198.  Our  own  case  of  Gass 
V.  Ross,  3  Sneed  (Tenn.)  211,  215,  216, 
recognizes  and  approves  the  rule  of  identifi- 
cation by  evidence  of  what  the  testator  called 
a  person  or  thing;  as,  for  example,  in  that 
case  evidence  was  considered  for  the  purpose 
of  showing  what  school  district  he  had  called 
"Gass'  School  District."  But  the  case  of 
Ward  V.  Epsy,  6  Humph.  (Tenn.)  447,  is 
referred  to  as  authority  for  the  contention 
that  evidence  is  incompetent  which  purports 
to  show  that  the  testator  had  in  mind  at  the 
time  he  wrote  his  will  a  person  other  than 
the  one  fully  described  in  the  will.  There 
.can  be  no  objection  to  this  contention.  In 
that  case  the  legatee  was  pointed  out  by  the 
description  of  "oldest  daughter"  of  his  son. 
There  could  be  only  one  person  who  filled  that 
description.  Compare  Ferguson  v.  Mason,  2 
Sneed  (Tenn.)  618;  Delmare  v.  Robello,  1 
Ves.  Jr.  (Eng.)  415;  Holmes  v.  Constance, 
12  Vee.  Jr.  (Eng.)  279.  It  was  not  the  case 
of  a  name  used  by  two  different  persons, 
opening  a  contest  as  to  which  one  of  these 
was  meant  by  tlie  testator  when  he  used  the 
name  in  fais  will  to  designate  the  donee  of  a 
legacy. 

When,  as  in  Ward  v.  Epsy,  the  ordinary 
words  of  the  English  language  are  used  in  a 
will,  they  must  be  held  to  bear  the  customary 
meaning  attached  to  [16]  them,  unless  a  dif- 
ferent sense  can  be  obtained  from  the  con- 
text. It  is  not  permissible  to  go  outside  of 
the  will,  and  show  that  the  testator  was  ac- 
customed to  attach  a  meaning  to  these  words 
peculiar  to  himself.  If  such  evidence  were 
permissible  truly  no  will  would  be  safe.  But 
this  comment  has  no  bearing  on  the  effort 
to  apply  &  name  when  borne  by  two  or  more 
persons,  and  the  endeavor  is  to  ascertain  to 
which  of  these  the  testator  made  reference,  or 
which  one  he  meant,  when  he  used  the  name. 

Now,  it  is  of  course  true,  within  the  au- 
thorities just  referred  to,  that  if  the  bequest 
had    been    made    in    terms   to   "Mrs.    Lenoir 


name,  that  of  itself  required  the  introduction 
of  parol  evidence  to  identify  the  legatee ;  and 
under  such  circumstances  we  think  evidence 
that  the  testator  was  accustomed  to  call  a 
certain  person  "Mrs.  Moseley"  would  be  suffi- 
cient to  raise  the  question  whether  ^he  was 
intended  or  some  other  person  whose  real 
name  was  "Mrs.  Moseley,"  the  matter  to  be 
decided  being  the  meaning  which  the  term 
"Mrs.  Moseley"  bore  in  the  testator's  mind 
when  he  used  that  expression  in  the  will. 
It  would  not  do  to  say  that  because  some 
person  was  found  whose  name  was  "Mrs. 
Moseley"  further  [17]  inquiry  would  be  pre- 
cluded. The  name  "Mrs.  Moseley"  would  not 
make  the  matter  more  certain  than  had 
already  appeared  upon  the  face  of  the  w^U 
itself,  nor  would  proof  of  the  Christian  name 
"Lenoir"  add  anything  to  it,  since  it  does  not 
appear  that  such  Christian  name  was  used 
in  the  will  or  known  to  the  testator.  So  there 
were  two  competing  names,  Mrs.  Moseley 
bearing  that  name  as  her  lawful  cognomen, 
and  Mrs.  Moseley  (really  Mrs.  Trimble)  bear- 
ing that  name  because  so  called  by  the  tes- 
tator. To  determine  which  one  was  entitled, 
additional  evidence  was  properly  introduced. 
It  has  already  been  mentioned  that  the  tes- 
tator had  no  acquaintanceship  with  the  com- 
plainant^ but  knew  Mrs.  Trimble  well,  and 
had  given  her  the  name  "Mrs.  Moseley,"  by 
which  name  he  constantly  addressed  her  or 
spoke  of  her,  and  to  whom  he  was  indebted, 
as  the  testimony  shows,  for  many  kindnesses, 
and  towards  whom  he  had  expressed  a  deep 
sense  of  gratitude.  Then  there  is  the  matter 
of  description,  that  she  had  the  housekeeper 
to  whom  he  gave  $20,000,  to  which  house- 
keeper, Mrs.  Lang,  he  was  also  indebted  for 
many  kindnesses,  and  towards  whom  he  had 
expressed  gratitude.  This  connection  with 
the  housekeeper  is  a  descriptive  mark  fur- 
nishing an  additional  indication  of  the  tes- 
tator's meaning  when  he  gave  the  legacy  of 
$20,000  to  "Mrs.  Moseley."  It  is  insisted 
that  the  complainant  also  had  a  housekeeper, 
her  sister  Miss  Dunlap,  and  so,  the  descrip- 
tive mark,  found  in  possessing  [18]  a  house- 
keeper applying  to  her,  the  language  of  the 
will  is  satisfied,  the  name  "Mrs.  Moseley" 
and  the  possession  of  a  housekeeper  concur- 
ring in  her,  and  that  it  was  therefore  improp- 
er to  proceed  further  with  parol  evidence, 
since  from  this  concurrence  of  evidence  the 
matter  was  made  certain,  and  the  oNiTiership 
of  the  legacy  secure,  in  the  complainant. 

This,  in  our  judgment,  is  a  mistaken  view. 
The  name  "Mrs.  Moseley,"  without  a  prae- 
nomen,  or  Christian  name,  or  other  specific 
designation  or  description  in  the  will,  wai*. 
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as  we  have  already  pointed  out,  80  general  as 
to  need  parol  evidence  to  place  the  name  on 
some  individnal,  or  point  out  some  individual 
as  the  one  meant  by  the  testator.  Going, 
then,  to  the  parol  evidence  with  the  same 
name  borne  by  two  competing  persons  (one 
being  the  name  by  grace  of  the  testator), 
the  solution  turns  on  a  comparison  of  the 
circumstances  presented  in  favor  of  each. 
The  facts  which  we  have  stated  show  a  weigh- 
ty preponderance  in  favor  of  the  latter,  even 
if  it  be  conceded  that  the  complainant  has 
any  lawful  evidence  to  show  that  she  had 
a  "housekeeper." 

Counsel  for  the  complainant  insist  that  if 
the  court  should  hold  that  Mrs.  Trimble  was 
the  person  intended,  and  so  should  affirm  the 
judgment  of  the  chancellor  and  the  court  of 
civil  appeals  decreeing  the  legacy  to  her, 
that  would  be  nothing  short  of  striking  the 
name  of  Mrs.  Moseley  from  the  will,  and  in- 
serting in  its  place  that  of  Mrs.  Trimble,  and 
so  [19]  writing  a  new  will  for  the  testator. 
This  argument  is  clearly  fallacious.  We  look 
to  the  evidence  merely  to  ascertain  what 
individual  the  testator  had  in  mind  when  he 
wrote  the  term  "Mrs.  Moseley."  The  evidence 
recited,  if  competent,  must  convince  anyone, 
as  it  did  the  jury,  that  he  meant  Mrs.  Trim- 
ble, because  "Mrs.  Moseley"  was  the  name 
by  which  he  called  her,  and  because  of  his 
long  acquaintanceship  with  her,  the  esteem 
in  which  he  had  long  held  her,  and  the  kind- 
nesses on  account  of  which  he  was  indebted  to 
her,  and  because  of  his  associating  with  he* 
the  person  whom  he  always  called  "the  house- 
keeper," Mrs.  Anna  Lang. 

It  is  insisted  for  the  complainant  that  the 
trial  judge  erred  in  permitting  Mrs.  Trimble 
to  give  in  evidence  the  opinion  which  Miss 
Dunlap  had  expressed  to  her  concerning  the 
complainant's  right  to  recover,  and  the  com- 
plainant's belief  herself  that  she  was  not 
entitled  to  anything.  Of  course,  this  was 
erroneous;  but  there  could  be  no  reversal  for 
it  under  the  act  of  1911,  chapter  32,  because 
we  are  convinced  that  this  error  had  no  effect 
upon  the  verdict  of  the  jury. 

It  is  insisted  that  there  was  error  in  the 
chancellor's  instruction  as  to  the  burden  of 
proof.  .We  think  there  was  no  ground  of 
reversal  In  this.  Certainly  the  burden  of 
proof  was  upon  the  complainant  to  show  that 
she  was  the  Mrs.  Moseley  intended,  and  she 
could  not  be  injured  by  the  chancellor's  im- 
posing [20]  upon  Mrs.  Trimble  the  burden 
likewise  of  showing  that  she  was  the  person 
intended. 

It  is  further  insisted  that  the  chancellor 
committed  error  in  not  stating  the  plaintiff's 
theory  of  her  case.  It  was  not  stated  as  fully 
as  it  ought  to  have  been  stated,  yet  the  theory 
was  stated  in  a  general  way.  Under  the  act 
of  1911  we  do  not  think  there  should  be  a 


reversal  for  an  error  of  this  kind.  We  do  not 
believe  it  affected  the  verdict. 

It  results  there  was  no  reversible  error  in 
the  judgment  of  the  trial  court,  nor  in  that 
of  the  court  of  civil  appeals,  in  affirming  that 
judgment. 

Judgment  will  therefore  be  altered  here 
affirming  the  judgment  of  the  court  of  civil 
appeals,  with  costs. 


NOTE. 

The  fact  that  a  testator  habitually  ad- 
dressed a  certain  person  by  a  name  other  than 
her  own  is  held  in  the  reported  case  to  be 
sufficient  to  raise  a  latent  ambiguity  as  to 
the  person  intended  by  a  bequest  to  one  de- 
scribed by  that  name,  though  there  is  another 
person  whose  true  name  is  that  used  in  the 
will.  Parol  evidence  is  therefore  held  to  be 
admissible  to  identify  the  legatee  intended 
by  the  testator.  The  admissibility  of  parol 
evidence  in  aid  of  the  construction  of  a  will 
is  discussed  at  length  in  the  note  to  Hitch- 
cock V.  Board  of  Home  Missions,  Ann.  Cas. 
1915B  1.  See  also  the  more  recent  ease  of 
MoDermott  v.  Scully,  Ann.  Cas.  1917E  407. 
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Dlvoroe  —  Effeet  —  Thttr  of  Father  te 
Support  Ol&ildreii  —  Deeree  Net  Pt«- 
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The  duty  and  responsibility  of  parents  for 
the  maintenance  and  education  of  minor  chil- 
dren are  not  altered  by  the  rendition  of  a 
decree  of  divorce  in  which  no  provision  is 
made  for  the  children,  and  the  obligation  of 
the  father  therefor  is  not  canceled  by  the 
fact  that  the  divorce  was  granted  to  htm 
because  of  the  fault  of  the  mother. 

[See  note  at  e&d  of  this  case.] 

Same. 

In  such  case  and  where  the  father  negleds 
to  provide  for  tke  maintenance  and  care  of 
the  minor  children  and  leaves  that  burden 
entirely  to  the  mother  she  is  entitled  to  re- 
cover from  him  a  reasonable  amount  for  the 
expenditures  she  has  made  in  providing  for 
their  care  and  support. 

[See  note  at  end  of  this  case.] 
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Remedy  to  Eaiforee  Oiitj* 

Wliile  an  independent  action  may  be  main- 
tained bj^  the  mother  for  such  relief,  the  more 
appropriate  and  complete  remed^r  is  bv  open- 
ing the  decree  of  divorce  wherein  an  allow- 
ance may  be  made  for  past  as  well  as  future 
support  of  the  children^ 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Osbonie 
county:     FiCKi^A,  Judge. 

Action  by  Luclnda  Elisabeth  Rowell, 
plaintiff,  against  Asa  B.  Howell,  defendant. 
Judgment  for  def^dant.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinioik 
Rkvbbsbd. 

W.  F,  Sohooh  and  J.  K.  Ranhin  for  appel* 
lant. 

H.  MoCaaUn  for  appellee. 

• 

[16]  Johnson,  C.  J. — ^Lucinda  Elizabeth 
Howell,  who  is  the  divoreed  wife  ef  Asa  B. 
Rowell,  brought  this  action  against  him  to 
recover  for  the  maintenance  of  their  two 
minor  children,  Lloyd  G.  Rowell  and  Mer- 
ritt  L«  Rowell,  from  September  1,  1907,  the 
date  of  separation,  until  March  1,  1914, 
during  which  time  she  had  the  sole  care  of 
the  children.  She.  also  asked  for  the  future 
maintenance  of  the  minors  in  the  sum  of 
$2,040.41.  They  were  married  in  1875  and 
lived  together  until  1907,  and  of  the  six 
children  born  unto  them  three  were  minors 
at  the  time  of  the  separation,  but  the  oldest 
of  the  three  was  near  majority  and  for  his 
maintenance  no  recovery  was  asked.  [17]  In 
a  proceeding  to  obtain  alimony  brought  by 
Mrs.  Rowell  in  1907  a  division  of  the  prop- 
erty was  made,  based  upon  a  stipulation  of 
the  parties  imder  which  she  obtained  prop- 
erty worth  about  $8500  which  was  given  in 
lieu  of  all  claims  for  alimony  to  her,  while 
he  was  awarded  real  estate  which  was  ap* 
^sraised  at  $20,800.  No  provision  was  made 
for  the  maintenance  of  the  children,  but  it 
was  decreed  that  each  of  the  minors  might 
decide  for  himself  the  parent  with  whom  he 
would  live.  In  1908  RoweU  obtained  a  di- 
vorce from  his  wile  on  the  ground  of  cruelty 
and  neglect  of  duty,  but  in  that  decree  no  . 
mention  was  made  of  the  children  nor  any 
provision  made  for  their  education  or  main- 
tenance. On  March  20,  19J.4,  Mrs.  Rowell 
brought  an  action  against  her  former  hus- 
band to  recover  for  the  money  already  ex- 
pended by  her  for  the  education  and  main- 
tenance of  the  two  minor  children  and  also 
for  their  future  maintenance.  Being  in 
doubt  as  to  the  procedure  to  obtain  this  re- 
lief, she  also  moved  the  court  to  reopen 
the  divorce  action  and  to  have  the  court 
make  provision  for  the  children  in  that  ac- 
tion.    The  court  refused  to  open  the  judg- 
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ment  of  divorce  and  also  denied  her  any 
award  for  the,  money  already  expended  by 
her  for  the  support  and  education  of  the 
children  in  the  new  action,  but  an  award 
was  made  for  the  future  maintenance  of 
the  children  to  the  extent  of  $27  a  month 
until  July  30,  1910,  when  Lloyd  would  reach 
majority,  and  $18  a  month  thereafter  until 
July  11,  1919,  when  Merritt  will  become  of 
age.  Mrs.  Rowell  appeals  from  the  order 
refusing  a  recovery  for  the  maintenance  and 
education  of  the  minor  children  prior  to  the 
judgment.  She  contends  that^  the  decree  of 
divorce  being  silent  as  to  the  maintenance 
and  education  of  the  minor  children,  the 
father  of  the  children  is  liable  for  the  money 
necessarily  expended  by  her  in  their  care 
and  support  the  same  aa  he  would  have  been 
had  the  children  been  maintaiued  by  a 
stranger.  On  his  part  he  contends  that  as 
the  divorce  was  granted  to  him  because  of 
her  fault,  and  as  the  children  ohose  to  re- 
side with  her,  he  is  not  liable  to  her  to 
any  extent.  It  appears  from  the  decree  that 
the  custody  and  maintenance  of  the  minor 
children  were  not  adjudicated  in  the  divorce 
proceedings.  The  award  of  alimony  previ- 
^^f^^y  [.18]  made  to  her  was  not  intended 
or  treated  aa  a  provision  for  the  education 
and  support  of  the  children. 

The  duty  and  responsibility  of  the  parents 
were  not  altered  by  the  award  of  alimony 
or  the  decree  of  divorce,  and  the  parental 
relation  and  duty  of  the  fatHer  to  make 
a  reasonable  provision  for  the  maintenance 
of  the  minor  children  continued  after  the 
granting  of  the  divorce  the  same  as  before. 
This  has  been  held  to  be  the  rule  even  where 
the  custody  of  the  children  has  been  spe- 
cifically given  to  the  mother  and  no  provision 
made  in  the  decree  for  tlieir  maintenance. 
(Riggs  V.  Riggs,  91  Kan.  698,  188  Pae.  628.) 
Some  reliance  is  placed  by  defendant  upon 
Harris  v.  Harris,  5  Kmjl  46,  but  the  opra 
ion  in  the  Riggs  ease  clearly  demonstrates 
that  the  decision  actually  made  in  the  Harris 
case  is  in  keeping  with  the  holding  in  the 
Riggs  case  and  2M>t  inconsistent  with  the 
ruling  herein.  Some  other  eases  were  re- 
ferred to  as  expressing  a  contrary  view,  but 
the  opinion  in  the  Riggs  case  makes  it  plain 
that  none  of  the  decisions  was  out  of  line 
with  the  Riggs  decision,  although  some  of 
the  comments  made  in  these  cases  were  dis- 
approved. The  trend  of  the  authorities  on 
the  question,  which  aa*e  not  without  cou< 
fiict,  may  be  found  in  a  number  of  annota- 
tions. (2  L.B.A(N.S.)  851;  8  L.RA.(N.S.) 
1270;  38  L.R.A(N.S.)  508;  7  Ann.  Gas.  903; 
12  Ann.  Cas.  138;  14  Ann.  Gas.  255.)  The 
fact  that  the  divorce  was  not  contested  and 
that  sl^e  permitted  a  decree  to  be  entered  in 
his  favor  on  the  ground  of  her  fault  does 
not  exonerate  him  from  the  duty  and  re- 
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sponBibility  of  providing  for  his  children. 
Unless  changed  by  a  decree  of  court  the 
parents  are  under  equal  obligation  to  sup- 
port and  care  for  their  children.  The  ob- 
ligation of  the  appellee,  as  we  have  seen, 
has  not  been  altered  or  affected  by  any 
stipulation  or  judicial  decree.  The  plaintiif 
might  by  agreement  or  some  adjustment  as 
to  maintenance  have  deprived  herself  of  the 
right  to  recover  from  defendant  for  the 
moneys  expended  for  that  purpose,  as  was 
done  in  Miller  v.  Morrison,  43  Kan.  446, 
23  Pac.  612;  but  it  appears  that  no  agree- 
ment or  adjustment  in  respect  to  mainte- 
nance was  made  between  the  parties  herein 
and  the  custody  of  the  children  was  not 
awarded  to  either  parent.  Although  the  de- 
cree separated  the  father  and  mother  and 
made  them  in  a  sense  strangers  [19]  to 
each  other,  it  did  not  change  the  parental  re- 
lation of  the  father  to  the  children  nor  ab- 
solve him  from  his  obligation  to  care  for 
them.  In  a  number  of  cases  it  is  said  that 
he  could  not  rid  himself  of  the  obligation 
to  care  for  his  children  by  his  own  miscon- 
duct, but  neither  can  he  be  relieved  from 
his  natural  and  legal  obligation  to  them  or 
to  society  because  of  some  misconduct  of 
their  mother.  While  the  divorce  was  grant- 
ed to  him  on  the  grounds  of  her  cruelty 
towards  him  it  appears  that  he  recognized 
her  to  be  a  suitable  person  to  have  the  care 
and  education  of  the  children  and  was  will- 
ing  that  they  should  reside  with  her.  No 
effort  was  ever  made  by  him  to  obtain  their 
custody,  nor  has  he  ever  contributed  any- 
thing toward  their  support.  Emmett,  the 
oldest  of  the  three  children  who  have  been 
living  with  her  since  the  separation,  con- 
tributed the  principal  part  of  his  wages  to 
his  mother,  but  the  father  has  not  aided 
in  their  care  and  support  to  any  extent. 
His  disagreement  with  their  mother  and  sepa- 
ration from  her  did  not  change  his  relation 
or  his  duty  to  his  offspring.  They  were  not 
parties  to  the  divorce  proceedings  and  are 
not  to  be  deprived  of  their  right  to  the 
support  and  protection  of  their  father  be- 
cause the  decree  of  divorce  in  which  the 
children  are  not  even  mentioned  was  grant- 
ed to  him  instead  of  to  their  mother. 

The  trial  court  adjudged  that  defendant 
was  liable  to  plaintiff  for  the  future  sup- 
port of  the  minor  children  but  denied  her 
any  recovery  for  what  she  had  already  ex- 
pended for  their  maintenance  and  education. 
No  reason  is  seen  why  plaintiff  should  not 
recover  a  reasonable  amount  for  the  expendi- 
tures made  by  her  for  the  care  and  support 
of  the  children  before  the  trial  herein  was 
had.  It  was  argued  by  the  defendant  that 
the  proof  of  expenditures  made  for  that  pur- 
pose was  not  sufiicient  to  warrant  any  re- 


covery. Her  son  Emmett,  who  is  twenty- 
five  years  old  and  who  has  charge  of  her 
business,  testified  that  she  had  paid  all  ex- 
penses of  maintaining  and  educating  the  two 
minor  children  sinoe  the  separation  in  1907. 
He  also  stated  that  the  rent  of  the  prop- 
erties owned  by  the  mother  was  not  suf- 
ficient to  meet  these  expenses  and  hence  she 
had  been  compelled  to  sell  a  part  of  her 
property  so  that  what  remains  now  is  not 
worth  to  exceed  $3500.  He  also  testified  that 
he  has  made  a  computation  from  bills  paid 
and  other  data  on  [20]  hand  of  the  amount 
paid  by  his  mother  for  the  care  and  sup- 
port of  the  children  and  found  that  she  had 
expended  about  $1852.50  for  the  education 
and  maintenance  of  Merritt  and  about  $2000 
for  the  education  and  maintenance  of  Llovd. 
In  his  testimony  he  stated  that  he  had 
earned  his  own  living  since  he  became  of 
age,,  and  besides,  had  advanced  some  money 
to  his  mother  to  enable  her  to  provide  for 
the  minora  Her  testimony  corroborates  him 
as  to  all  matters  as  to  which  she  had  knowl- 
edge, and  while  some  of  the  testimony  is 
not  as  definite  as  to  the  amounts  expended 
for  the  children  as  it  might  be,  it  certainly 
is  sufiicient  to  warrant  a  substantial  recov- 
ery. 

The  appropriate  method  for  obtaining  the 
relief  asked  by  the  plaintiff  is  through  the 
opening  of  the  judgment  of  divorce.  (Harris 
V.  Harris,  5  Kan.  46.)  In  that  case  it  was 
said  that  when  a  decree  is  so  opened  *'the 
court  can  take  into  consideration  all  the  facts 
and  circumstances  surrounding  the  parties, 
and  do  such  full  justice  as  the  ease  requires, 
having  reference  to  advances  already  made.'' 
(p.  63.)  In  such  a  proceeding  the  court 
can  award  relief  not  only  for  the  expendi- 
tures already  made  but  may  make  suitable 
provision  for  their  maintenance  in  the  fu- 
ture. No  reason  is  seen  why  the  plaintiff 
might  not  maintain  an  independent  action 
against  the  defendant  for  the  recovery  of 
the  money  already  expended,  but  obviously 
the  remedy  is  not  as  appropriate  or  com- 
plete as  that  which  can  be  obtained  by  open* 
ing  the  decree  of  divorce.  The  court  which 
renders  the  decree  as  a  continuing  jurisdic- 
tion in  respect  to  the  children  and  may 
at  any  time,  upon  application  and  sufiicient 
notice,  modify  the  decree  by  making  pro- 
vision for  the  children  that  was  overlooked 
in  the  first  instance  or  such  as  may  be  re- 
quired by  the  altered  conditions  or  circum- 
stances. (In  re  Petitty  84  Kan.  637,  114 
Pac.  1071.) 

The  judgment  In  the  two  cases  brought 
up  for  review  will  be  revarsed  and  the  cause 
remanded  for  further  prooeedings  in  accord- 
ance with  the  views  heiein  expressed. 


HOTB. 

Liability  of  Father  for  Support  of 
Childroii  after  Divorce  Decree  in  His 
Favor  Not  Providins  for  Custody  or 
Maiateaanoe  of  Cliildren* 

Introductory,   939. 
Majority  Rule  : 

In  General,  939. 

Financial   Ability   of   Mother,   941. 
Minority  Rule,  942. 


Jn^oductorp. 


There  seems  to  be  a  conflict  in  the  deci- 
sions as  to  whether  a  father  i«  liable  for  the 
support  of  his  minor  ohUdren  who  remain 
with  their  mother  after  a  decree  of  divorce 
has  been  entered  in  his  favor  which  makes 
no  provision  as  to  the  children.  Some  of 
the  cases  deny  his  liability^  principally  on 
the  theory  that  no  liability  exists  on  the 
part  of  a  father  for  necessaries  furnished  to 
his  minor  children  by  anyone,  in  the  ab- 
sence of  a  contract,  express  or  implied,  and 
that  if  the  children  voluntarily  remain  with 
their  mother  or  the  mother  deserting  the 
father  carries  away  the  children,  no  implied 
contract  can  be  raised  against  him  to  pay 
for  their  rearing.  Most  of  the  decisions, 
however,  liold  the  father  to  be  responsible 
under  such  circumstances,  founding  the  nile 
oB  his  natural  and  legal  obligation  to  take 
care  of  his  children,  who  lose  none  of  their 
claims  on  him  by  reason  of  the  divorce  be* 
t^een  the  parents,  and  the  mere  fact  that 
tbe  decree  is  in  his  favor  and  no  provision 
is  made  for  their  care  Is  regarded  as  in- 
sufficient to  exonerate  him  from  his  duty  to 
provide  for  them. 

The  HabiHty  of  a  father  for  the  support 
of  his  children  after  a  divorce  decree  award- 
Ing  the  custody  to  the  mother,  but  not  pro- 
viding for  their  maintenance,  is  discussed  in 
the  notes  to  Spencer  v.  Bpencer,  as  reported 
in  7  Ann.  Cas.  901  and  114  Am.  St.  Rep. 
695;  Alvey  v.  Hartwig,  14  Ann.  Gas.  250; 
Evans  v.  Evans,  Ann.  Cas.  1913C  294;  and 
Riggs  V.  Riggs,  Ann.  Gas.  1915D  8^09. 

As  to  the  extent  of  a  father's  liability  for 
the  support  ol  his  ehildren  after  a  divoroe 
decree  awarding  the  custody  to  the  mother 
and  providing  for  their  maintenance,  see  the 
note  to  Graham  v.  Graham,  12  Ann.  Gas. 
137. 

Where  neither  party  in  a  divorce  case 
presents  the  matter  of  the  custody  and  main- 
tenance of  the  children  to  the  court  for  its 
action,  the  failure  to  make  a  provision  on 
that  subject  in  the  decree  leaves  the  ques- 
tion open,  and  the  matter  may  subsequently 
be  invoked  and  adjudicated  in  like  man- 
ner   and   to   the    same    extent    as    if    they 
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had  been  invoked  in  the  proceedings  for  di- 
vorce. Bemus  v.  Bemus.  (Tex.)  133  S.  W. 
508,  wherein  the  court  said :  "The  failure  of 
the  court  to  make  the  adjudication  in  con- 
nection with  the  divorce  does  not  put  an 
end  to  either  parent's  liability  in  this  re- 
spect. The  statute  by  authorizing  such  ad- 
judication in  a  divorce  proceeding  does  not 
restrict  the  judicial  power  of -the  courts  in 
respect  thereto  and  make  the  matter  cogni- 
zable only  in  such  proceeding.  Suppose  the 
relation  had  been  dissolved  by  death  of  the 
wife,  could  it  be  contended  that^  in  a  pro- 
ceeding in  which  the  court  found  it  proper 
to  take  the  custody  of  the  children  from 
the  father,  provision  lor  their  support,  from 
the  father's  property,  could  not  be  made.'' 
To  the  same  effect  see  Shannon  v.  Shannon, 
97  Mo.  App,  119,  71  S.  W.  104;  Schoennauer 
V.  Schoennauer,  77  Wash.  132,  137  Pac.  325. 
And  see  the  reported  case. 

For  a  comprehensive  discussion  of  the 
matters  concluded  by  a  decree  of  divorce, 
see  the  note  to  Averbuch  v.  Averbuch,  Ann» 
Cas.  1916B  873. 


Majority  Rule. 

tv  Gekebal. 

The  rule  laid  down  in  the  reported  case 
that  a  father's  obligation  to  provide  sup- 
port for  his  minor  children  is  not  altered  or 
affected  hy  the  fact  that  a  divorce  decree  has 
been  rendered  in  his  favor  containing  no  pro- 
vision for  their  custody  or  maintenance,  finds 
support  in  a  majority  of  the  decisions  where- 
in the  question  has  arisen.  In  re  Application 
for  Support  of  Minor  Children,  164  la.  208, 
145  N.  W.  467;  Beigler  v.  Chamberlin 
(Minn.)  165  N.  W.  128;  Rankin  v.  Rankin, 
6$  Mo.  App.  835;  McKloskey  v.  McKloskey, 
93  Mo.  App.  393,  67  S.  W.  660;  Bemus  v 
Bemus  (Tex.)  133  S.  W.  503;  Schoennauer 
V.  Schoennauer,  77  Wash.  132,  137  Pac.  325; 
McGoon  ▼.  Irvin,  1  Pin.  (Wis.)  526,  44  Am. 
Dec.  409.  And  see  the  reported  case.  See 
also  Parkinson  v.  Parkinson,  116  111.  App. 
112;  Gourtright  v.  Gourtright,  40  Mich.  633; 
Gill  V.  Read,  5  R.  I.  343,  73  Am.  Dec.  73. 

Thus  in  Rankin  v.  Rankin,  supra,  it  ap- 
peared that  a  man  left  his  wife  and  ehildren 
in  Missouri  and  moved  to  Texas  where  he 
obtained  a  divorce  on  the  ground  of  abandon- 
ment by  his  wife.  Neither  she  nor  her  chil- 
dren being  within  the  jurisdiction  of  the 
court,  no  provision  for  the  custody  or  main- 
tenance of  the  children  was  made  in  the  de- 
cree. In  an  action  by  the  wife  for  money 
tfcpended  for  the  support  and  education  of 
the  children,  it  was  held  that  the  parental 
relation  between  the  father  and  his  children 
was  not  affected  by  the  decree  of  divorce 
which  failed  to  provide  for  them  and  that  he 
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remained  liable  for  their  support  and  main- 
tenance during  their  minority.  The  court 
said:  "When  the  defendant  obtained  a  di- 
vorce from  plaintiff  under  a  decree  making 
no  award  of  the  custody  of  the  children,  and 
left  them  to  the  care  and  nurture  of  his 
former  wife,  his  liability  for  their  support 
and  education  remained  just  as  it  had  ex- 
isted before  the  obtention  of  the  divorce. 
This  doctrine  has  been  succinctly  and  clearly 
stated  by  a  textwriter  of  acknowledged  au- 
thority in  the  following  terms:  'Parents 
are  required  by  the  law  to  maintain  their 
offspring.  They  cannot  cast  off  the  obli- 
gation by  its  neglect  or  by  any  other  wrong. 
Commonly  where  this  duty  to  a  child  exists, 
connected  therewith  is  the  right  to  its  serv- 
ices. But  a  father  who  by  ill  doing  forfeits 
his  claim  to  its  services  and  custody  does 
not  thereby  free  himself  from  his  own  duty 
of  support.'  2  Bishop  on  Marriage,  Divorce 
and  Separation,  sec.  1224;  cited  with  ap- 
proval in  Biffle  v.  Pullam,  114  Mo.  loc.  cit. 
64;  Chester  v.  Chester,  17  Mo.  loc.  cit.  659. 
The  father  is  also  made,  by  statute,  primari- 
ly the  guardian  of  his  children  and  charged 
with  the  care  of  their  persons,  education  and 
estate.  R.  S.  1899,  sec.  3478.  The  neglect 
of  this  statutory  duty  in  no  wise  relieves 
him  from  the  charges  incurred  by  others  in 
the  necessary  maintenance  of  his  offspring. 
The  divorce  from  his  wife  does  not  divorce 
him  from  his  children.  The  future  welfare 
of  his  children  is  the  most  powerful  motive 
which  nature  and  social  duty  implants  In  the 
bosom  of  the  father.  These  obligations  in 
the  case  at  bar  rendered  it  the  duty  of  the 
defendant,  to  the  extent  of  his  liability,  to 
rear  and  educate  his  children,  which  was  none 
the  less  binding  in  that  their  custody  was 
left  with  the  mother.  When  this  charge 
was  neglected  by  him  she  seems  to  have  con- 
secrated her  entire  energies  to  its  fulfilment. 
The  money  thus  expended  by  her  for  a  duty 
which  he  primarily  owed,  was  just  as  legal 
a  charge  against  him  as  if  it  had  been  con- 
tributed by  a  total  stranger,  for  after  the 
obtentions  of  the  divorce  that  was  the  legal 
status  which  she  occupied  towards  the  de- 
fendant. If  a  third  party  had  supplied  the 
children  of  defendant  with  the  necessaries, 
a  recovery  might  have  been  had  to  that  ex- 
tent without  proving  any  further  agreement 
than  that  Implied  by  law  for  the  fulfilment 
of  the  father's  duty  to  the  child,  hence  in 
this  case  there  was  no  necessity  for  alleging 
or  proving  that  the  money  furnished  by  the 
plaintiff  was  in  accordance  with  an  express 
agreement  with  the  defendant.  If  this  were 
an  action  by  the  plaintiff  to  recover  from  her 
4!hildren  expenses  incurred  in  their  nurture 
and  education,  a  totally  different  rule  would 
apply.  In  such  case  the  legal  presumption 
drawn  from  the  relationship  of  mother  and 


children  would  first  arise  that  no  charge  was 
intended  by  the  mother  when  the  payments 
were  made,  and  unless  that  could  be  over- 
thrown by  evidence  satisfactory  to  the  triers 
of  the  fact,  no  recovery'could  be  had.  But  in 
the  case  at  bar  the  plaintiff  after  her  di- 
vorce was  not  a  member  of  defendant's  fami- 
ly, nor  did  she  bear  any  relationship  to  him 
which  implied  that  future  services  or  ex- 
penses incurred  on  his  behalf  were  gratui- 
tous." 

In  McKloskey  v.  McKloskey,  93  Mo.  App. 
393,  67  S.  W.  669,  the  court  in  reaffirming 
the  rule  laid  down  in  Rankin  v.  Rankin, 
supra,  said:  "We  regard  the  rule  therein 
recognized  as  the  better  and  wiser  one  and 
are  unable  to  see  any  sound  objec^on  to  it 
— ^unable  to  see  why  a  father  should  not  sup- 
port his  helpless  offspring  became  he  is  no 
longer  married  to  or  living  with  their 
mother.  If  he  is  entitled  to  their  custody, 
which  is  denied  him,  he  has  an  ample  remedy 
to  enforce  his  right,  if  he  is  a  deserving 
person,  and  the  denial  affords  no  justifica- 
tion for  his  renouncing  this  paramomnt  duty 
to  protect  them  from  want.  This  duty  he 
has  no  right  to  shift  onto  the  mother,  of- 
ten and  almost  always  much  less  able  to  oope 
with  the  world  and  earn  money  than  he  is. 
Let  hifn  look  to  the  legal  remedy  and  in- 
voke the  courts  regarding  their  society  and 
custody;  not  selfishly  refused  to'  provide 
them  with  the  necessaries  of  life.  . 
He  voluntarily  deserted  both  home  and  chil- 
dren, leaving  them  to  get  along  as  best  they 
could;  that  is,  to  be  taken  care  of  by  their 
mother  or  starve.  In  aoting  thus  he  ignored 
his  undoubted  obligation  to  support  them. 
and  must  answer  for  what  the  mother  was 
compelled  to  disburse  to  preserve  them  from 
want." 

So  in  Beigler  v.  Chamberlin  (Minn.)  165 
N.  W.  126,  involving  a  similar  state  of  facts 
it  was  said:  "Primarily  it  was  his  duty  to 
support  them  and  give  them  care  and  |»x»- 
teetion,  and  if  he  failed  to  do  his  duty  in 
this  regard,  he  would  become  liable  to  such 
petsons  as  did  furnish  such  care,  mainte- 
nanee,  aiid  protection.  The  legal  duty,  in 
such  case,  is  sufficient  to  raise  an  implied 
promise  to  make  payment  for  the  neces- 
saries of  life,  whether  for  food,  clothing,  or 
care.  The  plaintiff  had  no  property,  and 
was  compelled  to  do  common  labor  in  order 
to -cure  for  her  children.  The  defendant  had 
sufficient  means  for  such  purpose.  We  can 
see  no  good  reason  why  he  ^ould  not  now 
be  required  to  reeonlpense  the  plaintiff  for 
money  spent  in  doing  that  which  he  ought 
to  have  done.  We  hold  that,  where  a  father 
abandons  his  minor  children,  as  was  done 
in  this  case,  and  thereby  compels  their 
mother,  his  divorced  wife,  to  care  for  and 
support  them,  he  does  not  tiiereby  relieive 
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liimself  froBi  eublk  duty  or  from  his  liabil- 
ity for  its  performance  by  others.  The  law 
will  imply  a  promise  on  the  part  of  the 
father  to  pay  for  the  nurture  of  his  children 
by  their  mother."  See  also  Monroe  County 
▼.  Abegglen,  129  la.  53,  105  N.  W.  360.   ' 

The  faot  that  the  parties  are  divorced  and 
are  therefore  no  longer  man  and  wife  does 
not  terminate  the  father's  liability  for  the 
support  and  maintenance  of  the  children  and 
impose  the  obligation  exclusively  upon  the 
mother,  particularly  where  she  is  witliottt 
means  to  support  them.  Bemus  v.  Bemus 
(Tex.)  133  S.  W.  503,  wherein  it  was  said 
that  the  property  of  the  husband  under  such 
circumstances  was  properly  charged  with  a 
trust  for  tha  suj^rt  and  educati<m  of  his 
minor  children. 

A  father  is  not  absolved  from  liability  fgr 
the  support  of  a  child  bom  after  he  procnred 
a  diToree.  Shannon  ▼.  Shannon,  97  Mo.  Ayp. 
119,  71  8.  W.  104,  wherein  the  courc  said: 
"As  the  father  has  abandoned  the  minor  to 
the  care  and  custody  of  its  mother,  and  has 
also  imposed  upon  her  the  burden  of  its 
maintenance  as  weU,  which  the  law  Ini potted 
upon  the  father,  we  can  see  no  good  reason 
why  she  cannot,  with  the  aid  of  the  court, 
compel  him  to  relieve  her  of  such  burden. 
It  is  true,  in  a  sense,  that  the  pMieeeding  is 
in  the  interest  of  the  infant,  but  only  io 
indirectly.  Primarily  and  dirc^ctly  the  cause 
of  action  is  in  the  mother.  And  as  her  peti- 
tion to  the  court  is  in  her  interest,  to  compel 
the  father,  while  she  is  maintaining,  caring 
for,  and  nurturing  the  child,  to  perform  his 
share  of  such  duty — a  duty  not  only  im- 
posed by  the  common  law,  but  by  the  univer- 
sal custom  of  civilized  society — geod  con- 
science demands  that  she  should  be  heard. 
The  cAiiid  was  not  a  party  to  tka  qnaCnreia  of 
its  father  and  mother,  and  the  decree  of  di- 
vorce did  not  affect  his  right  to  maintenance 
at  the  hands  of  the  father.  ...  It  would 
be  a  strange  rule  of  law  that  would  absolve 
the  father  from  such  liability  when  the  de- 
cree of  divorce  was  silent  upon  the  matter. 
.  .  .  We  are  satisfied  that  the  weight 
of  authority  and  reason  is  that  the  court 
in  which  the  decree  of  divorce  was  grant- 
ed has  the  power  at  a  subsequent  term 
by  motion  or  by  supplemental  bill  to  open 
the  decree  as  to  the  minor  children  of  the 
parties  to  the  suit,  and  to  make  suitable 
orders  for  their  care,  custody,  and  mainte- 
nance. The  policy  of  the  law  is  to  proteet 
the  progeny  of  unfortunate  marriages;  and, 
while  such  is  the  case,  great  care  should  be 
exercised  by  the  courts  in  so  doing  to  do  no 
injustice  to  either  parent,  and  to  as  far  as 
possible  make  such  orders  as  will  not  im- 
pose a  burden  upon  either  not  in  harmony 
with  justice  and  good  consaience*  An  ex- 
aminatiou  of  the  record  in  the  cause  before 


us  has  convinoed  us  that  the  ocmrt  below  la 
its  judgment  was  guided  by  ^und  disore* 
tion,  and  that  no  burden  was  east  upon  the 
defendant  other  than  that  iniposed  by  tha 
eooamon  law." 

FiNAiroiAL  Abilitt  of  Mother. 

The  right  of  a  wife  divorced  on  account 
of  her  misconduct  to  compel  her  husband 
to  compensate  her  for  expenses  incurred  by 
her  in  tlie  support  of  their  minor  children: 
whose  custody  she  retained  has  been  held 
not  to  be  an  unqwlified  legal  right,  but  to> 
dbpend  on  the  fiiuuiciai  ability  of  the  parties- 
to  support  the  child.  White  v.  White,  169* 
Mo.  App.  40,  154  8.  W.  872,  whei«in  it  ap> 
peared  that  the  plaintiff  without  just  cause 
deserted  her  husband,  taking  their  child 
with  her,  whereupon  he  procured  a  divoree- 
for  desertion,  the  decree  making  no  provi- 
sion for  the  child.  It  was  held  in  an  ao^ 
tion  by  the  wife  to  recover  for  money  ex» 
pended  for  the  maintenanoe  of  the  child 
that  if  she  could  support  it  properly  shi^ 
could  not  recover,  the  ookirt  saying:  •"As  be* 
tween  her  and  her  injured  husband,  she  oav 
have  no  right  bom  of  iier  wrongful  conduct. 
The  only  right  that  she  may  enforce  is  one 
derived  from  the  natural  right  of  their  mi- 
nor child  whose  interests  the  law  will  not 
allow  to  be  unnecessarily  impaired  by  the 
misconduct  of  either  parent.  II  out  of  her 
own  means  she  can  maintain  the  child .  in  a 
state  equal  to  that  the  means  the  father 
would  permit,  she  has  no  recourse  on  him. 
The  benefits  she  receives  from  the  society  and 
services  of  the  child  are  compensation  enough, 
and  she  should  not  be  allowed  to  enjoy  the 
benefits  of  a  relation  so  close  and  sacred,  and 
to  cast  its  burdens  on  the  father,  whom  she 
has  wronged.  But  where,  as  here,  the  means 
and  ability  of  the  mother  are  disproporUon- 
ate  to  those  of  the  latiier,  the  welfare  of  the 
child,  which  alwi^  is  the  paramount  consid- 
eration, demands  the  aid  of  the  father,  and 
clothes  the  mother  with  a  borro>ved  right 
unaffected  by  the  taint  of  her  own  wrong.  To 
permit  plaintiff  to  recover  in  this  action  will 
be  to  give  her  the  means  with  which  to  bet- 
ter the  condition  of  defendant's  child.  Should 
we  deny  her  the  right  of  recovery,  we  would 
hold  in  practical  effect  that  the  child  mnst 
be  deprived  in  the  future  of  benefits  to  which 
it  is  entitled  by  the  plainest  principles  of 
natural  right." 

So  in  Bermus  ▼.  Bemus  (Tex.)  188  S.  W. 
508,  it  was  said:  ''We  need  not  discuss  what 
the  husband's  legal  attitude  on  this  sub- 
ject might  be,  if  the  wife  had  ample  means 
of  her  own  to  fulfil  this  tfuty  to  the  chil- 
dren, or  if  the  children  themselves  "had  an 
estate  sufficient  for  the  purpose.  Here  botii 
were  destitute,  save  as  to  what  scanty 
means  the  mother  could  earn  by  her>  labor. 
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It  is  our  opinion  that  nnder  the  circum- 
Btanoea  of  this  case  neither  the  divorce  nor 
the  order  adjudicating  the  custody  of  the 
children  to  the  mother  operated  to  relieve 
the  father  from  the  legal  obligation  to  sup- 
port them.*' 

Minority  Hule. 

A  few  cases  deny  the  liability  of  a  father 
who  has  procured  a  divorce  for  the  support 
of  a  child  taicen  away  by  the  divorced  wife, 
or  remaining  with  the  mother  voluntarily. 
Thus  in  Glynn  v.  Glynn,  94  Me.  465,  48 
Atl.  105,  an  action  of  assumpsit  by  a  di- 
vorced wife  for  money  expended  by  lier  on 
the  minor  child  since  the  divorce,  which 
child  she  took  with  her  at  the  time  she 
deserted  her  husband,  it  was  held  that  no 
decree  having  been  made  in  the  divorce  pro- 
ceedings for  the  care,  custody  and  support 
of  the  child,  she  could  not  recover  in  the 
absence  of  proof  that  the  father  failed  or 
at  any  time  refused  to  support  the  child  at 
his  own  home.  The  ruling  was  made  on 
the  theory  that  when  the  authority  of  the 
parent  is  abjured,  without  any  necessity  for 
so  doing,  the  person  thus  influencing  the 
child  to  leave  has  no  claim  against  the  fa- 
ther for  its  subsequent  support. 

So  in  Fitler  v.  Fitter,  33  Pa.  St.  60, 
wherein  it  appeared  that  a  wife  deserted 
the  husband  taking  the  child  with  her 
and  .  supporting  it  although  the  father  was 
willing  to  take  it  and  support  it  himself 
after  he  procured  a  divorce  from  her,  it  was 
held  that  she  could  not  recover  for  her  out- 
lay and  services,  the  court  saying:  "When 
a  man  abandons  his  child  and  casts  it  up- 
on the  public,  he  becomes  liable  for  its  sup- 
port. But  it  is  entirely  impossible  to  treat 
a  child  as  thus  cast  upon  the  public,  when 
the  fact  simply  is,  that  the  mother  has  de- 
serted the  father,  and  carried  away  the 
child  and  continues  to  support  it.  This  is 
merely  leaving  it  with  her,  until  she  chooses 
to  restore  it;  and  while  she  keeps  it  on 
such  ground,  she  has  no  claim  for  compen- 
sation." 

In  Foss  V.  HartweU,  168  Mass.  66,  46  N. 
£.  411,  60  Am.  St.  Rep.  866,  37  L.R.A.  589, 
it  appeared  that  a  father  obtained  a  divorce 
for  desertion  without  any  decree  being  made 
for  the  custody  and  maintenance  of  his 
minor  son.  After  the  divorce  the  mother 
met  the  son  on  his  way  from  school  and 
took  him  to  the  home  of  the  plaintiff  whom 
she  had  meanwhile  married.  The  boy  who 
was  then  thirteen  years  of  age  expressed  a 
desire  to  live  with  hie  mother,  whereupon 
his  father  without  dissenting  to  this  ar- 
rangement sent  the  boy's  personal  effects  to 
him  at  the  plaintiff's,  house.  It  was  held 
that  the  plaintiff  had  no  right  to  look  to 
the  father  fbr  the  child's  support. 


V. 
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Streets  and  Hlchwajs  -»  RecnlmtloA  of 
Uae  tor  Prollt. 

No  private  individual  or  corporation  has  a 
right  to  use  the  streets  as  a  common  carrier 
for  g&m,  without  consent  of  the  state  upon 
such  terms  as  are  prescribed  by  the  state  or 
municipality,  such  use  being  accorded  as  a 
mere  privilege  and  not  as  a  matter  of  right. 

Same. 

As  to  the  rights  of  citizens  to  use  the 
streets  in  the  ordinary  way,  the  legislative 
power  is  confined  to  regulation,  while  as  to 
the  use  of  the  streets  for  business  for  private 
gain,  the  power  is  plenary  and  extends  to 
absolute  prohibition. 

Same. 

The  right  of  a  common  carrier  as  such  to 
use  the  streets  is  a  mere  license  or  privilege, 
which  the  legislature  ma^^  prohibit  entirely 
without  violating  any  provision  of  the  federal 
or  state  constitution. 


The  power  to  prohibit  the  use  of  streets  for 
private  business  includes  the  power  to  regu- 
late, although  under  given  conditions  regula- 
tion may  be  tantamount  to  a  prohibition. 


The  legislature  having  the  power  to  pro- 
hibit the  use  of  streets  for  carryisg  on  a 
business  for  private  gain,  the  reasonableness 
ot  any  regulation- with  reference  thereto  ia  a 
legislative  question  pure  and  simple. 

CoBstitatloiial  ^aw  —  PoUoe  Fowev  — 
Judicial  Review  of  Exereiae. 

When  the  legislature  acts  within  its  con* 
stitutional  authority,  in  the  exercise  of  the 
police  power  of  the  state,  the  expediency  of 
its  action  is  not  a  question  for  the  courts. 

Streets  and  Highways  —  Jitney  Bnses 
—  Regnlation. 

One  formerly  engaged  in  operating  a  motor 
vehicle  for  hire  upon  the  streets  of  Seattle, 
having  complied  with  Laws  1915,  p.  227 
(Rem.  Code  1016,  g  5662^7  et  seq.),  bat  who 
is  now  unable  to  meet  the  statutory  require- 
ments, because  unable  to  furnish  a  bond*  is 
not  entitled  to  the  privilege. 
[See  note  at  end  of  this  case.] 

Same. 

Laws  1915,  p.  227  (Hem.  Code  1016, 
S  5662^7  et  seq.),  requiring  of  persons,  en- 
gaged in  business  of  transporting  passengers 
on  Btreets  in  motor  vehicles,  a  Iwnd  running 
to  the  state  with  good  and  sufficient  surety 
company  licensed  to  do  business  in  the  state 
as  surety,  is  not  complied  with  by  a  bond 
from  a  company  authorized  to  write  indem- 
nity insurance*  indemnifying  such  person  and 
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by  him  aesigned  to  the  state  for  benefit  ol 
persons  injured.  . 

[See  note  at  end  of  this  case.] 

Appeal  ftom  Superior  Court,  King  county: 
Gilliam,  Judge. 

Action  by  Earl  Hadfleld  et  al.,  plaintiffs, 
against  Alfred  H.  Lundin,  defendant.  Judg^ 
ment  for  defendant.  Plaintiffs  appeal.  The 
facts  are  stated  in  the  opinion.    Affiumed. 

William  R,  Crawford  and  Ralph  8,  Pierce 
for  appellant. 

Alfred  B,  Ltindin  and  Frank  P,  HeUell  for 
respondent. 

James  B.  Howe,  amioiM  curiae, 

[658]  Ellis,  C.  J.— Plaintiff,  in  his  own 
behalf  and  in  behalf  of  others  similarly  situ- 
ated, seeks  in  this  action  to  enjoin  defendant, 
as  prosecuting  attorney  of  King  county,  from 
prosecuting  persons  for  operating  motor  pro- 
polled  vehicles  for  hire  upon  the  public  streets 
of  Seattle  without  having  filed  the  bond  and 
obtained  the  permit  required  by  chapter  ^7, 
Laws  of  1916,  p.  227;  Rem.  Code,  §  55C2-37 
et  seq. 

He  alleged,  in  substance,  that,  since  the 
passage  of  that  act  up  to  and  including  a 
time  shortly  preceding  the  commencement  of 
this  action,  he  had  been  engaged  in  the  busi- 
ness of  transporting  for  hire  passengers  along 
the  public  streets  of  Seattle  in  an  automo- 
bile; that,  during  such  time,  he  had  on  file 
with  the  secretary  of  state  a  bond  executed 
by  a  qualified  surety  company  in  the  sum  and 
conditioned  as  required  by  that  act;  that  the 
bond  has  expired  and  is  now  under  its  terms 
null  and  void;  that  he  has  been  unable  to. 
secure  a  new  bond  from  any  surety  company 
doing  business  in  this  state^  and  that  no  such 
surety  company  will  write  such  a  bond  for 
him  or  for  any  other  person  engaged  in  a 
business  similar  to  that  of  plaintiff,  and  this, 
regardless  of  the  financial  responsibility  of 
the  applicant;  that  the  secretary  of  state 
tlireatens  to,  and  will,  cancel  plaintiff's  per- 
mit and  will  refuse  to  issue  to  him  another 
permit,  unless  and  until  plaintiff  procures 
and  files  a  surety  bond  as  required  by  the  act. 
He  further  alleged  that  the  Mutual  Union 
Insurance  Company,  a  domestic  mutual  in- 
surance company,  has  been  organi^d  and  is 
authorized  to  write  liability  or  indemnity  in- 
surance against  loss  or  damage  resulting  from 
accident  or  injury  suffered  by  an  employee 
or  other  person  for  which  the  insured  is  lia- 
ble ;  that  such  company  has  issued  to  plaintiff 
its  contract  for  such  liability  in  the  penal 
sum  of  $2,500  which  is,  by  its  terms,  assign- 
able to  the  state  of  Washington  in  behalf  of 
any  person  who  may  be  injured  through  the 
negligence  or  unlawful  conduct  of  plaintiff  in 
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the  conduct  of  his  business  of  carrying  pas- 
sengers for  hire;  that  this  contract  has  been 
assigned  to  the  state  of  Washington  [659]  for 
Vthe  protection  of  any  person  so  injured; 
that,  notwithstanding  the  fact  that  a  solvent 
fund  has  been  so  provided,  defendant  threatens 
strictly  to  enforce  such  law  and  compel  plain- 
tiff to  secure  a  permit  from  the  secretary  of 
state  and  to  furnish  a  bond  signed  by  a  surety 
company  licensed  to  do  business  in  this  state; 
that  such  a  course  will  force  plaintiff  out  of 
a  profitable  and  legitimate  business,  deprive 
him  of  his  means  of  livelihood  and  inconven- 
ience the  public.    Finally,  it  is  alleged: 

'That  such  law  is  null  and  void  because  so 
burdensome  as  to  be  unreasonable;  because  it 
is  arbitrary,  confiscatory,  impossible  of  ful- 
fillment and  tantamount  to  a  prohibition 
against  the  carrying  on  by  the  plaintiff  of  a 
legitimate  business;  that  it  contravenes  the 
constitution  of  the  state  of  Washington,  sec- 
tion 3,  article  1  thereof,  and  the  constitution 
of  the  United  iStates,  article  14  thereof,  in 
that  it  deprives  the  plaintiff  of  his  liberty  and 
property  without  due  process  of  law  and  de- 
nies to  the  plaintiff  the  equal  protection  of 
all  the  provisions  of  the  constitution  of  the 
state  and  of  the  United  States  applicable 
thereto." 

Defendant  moved  to  dismiss  the  complaint 
on  the  ground  that  it  did  not  state  facts  suHi- 
cient  to  constitute  a  cause  of  action.  The 
motion  was  sustained  and  the  complaint  was 
dismissed.    Plaintiff  appeals. 

Appellant's  contentions  are  (1)  that  chap- 
ter 57,  Laws  of  1915,  p.  227  l^em.  Code, 
§  5562-37  et  seq.),  is  unconstitutional;  (2) 
that,  in  any  event,  he  should  be  permitted  to 
assign  to  the  state  and  file  the  indemnity 
bond  tendered  in  his  complaint  as  a  sufficient 
compliance  with  the  statute. 

I.  It  is  urged  that  the  statute  is  unconsti- 
tutional in  that  it  deprives  appellant  of  his 
liberty  and  property  without  due  process  of 
law,  thus  contravening  section  3,  article  1, 
of  the  state  constitution,  and  in  that  it  de- 
prives him  of  the  equal  protection  of  the  law 
in  contravention  of  the  Fourteenth  Amend- 
ment of  the  Federal  constitution.  We  have 
twice  held  this  law  constitutional-  State  v. 
Seattle  Taxicab,  etc.  Co.  90  Wash.  416,  156 
Pac.  837;  State  v.  Ferry  [660]  Line  Auto 
Bus  Co.  93  Wash.  614,  161  Pac.  467.  But 
it  is  argued  that,  in  neither  of  those  cases, 
did  it  appear  that  bonds  of  the*  character 
prescribed  by  the  law  could  not  be  procured, 
which  fact  does  appear  in  the  record  now 
before  us  and  which,  it  is  asserted,  demon- 
strates the  unconstitutionality  of  the  law. 
We  shall  confine  our  discussion  to  a  consid- 
eration of  that  question. 

The  streets  and  highways  belong  to  the  pub- 
lic. They  are  built  and  maintained  at  public 
expense  for  Uie  use  of  the  general  public  in 
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the  ordinary  and  customary  manner.  The 
state,  and  the  city  as  an  arm  of  the  state, 
has  absolute  control  of  the  streets  in  the  in- 
terest of  the  public.  No  private  individual 
or  corporation  has  a  right  to  the  use  of  the 
streets  in  the  prosecution  of  the  business  of 
a  common  carrier  for  private  gain  without 
the  consent  of  the  state,  nor  except  upon  the 
terms  and  conditions  prescribed  by  the  state 
or  municipality,  as  the  case  may  be.  The 
use  of  the  streets  as  a  place  of  business  or 
as  a  main  instrumentality  of  business  is  ac- 
corded as  a  mere  privilege  and  not  as  a  mat- 
ter of  natural  right.  In  State  ▼.  Seattle 
Taxicab,  etc.  Co.  supra,  we  said: 

"As  to  those  who  were  denied  bonds,  the 
act  may  be  prohibitive,  but  this  does  not 
argue  against  its  constitutionality.  It  in  no 
manner  proves  that  the  regulation  Is  unrea- 
sonable. Highways  are  constructed  primarily 
as  a  convenient  passageway  for  all  of  the  peo- 
ple, and  no  one  has  an  absolute  right  to  use 
them  for  his  own  private  gain,  even  though 
such  use  be  to  carry  over  them  people  who 
desire  the  service." 

In  Green  v.  San  Antonio  (Tex.)  178  S.  W. 
6,  it  is  said: 

"So  in  this  case,  appellant  has  never  had 
any  vested  right  to  use  the  streets  of  San 
Antonio  to  engage  in  the  business  of  a  com- 
mon carrier  of  passengers  for  hire,  and  no 
right  of  his  is  infringed  or  invaded  by  the 
ordinance  requiring  certain  things  to  be  done 
in  order  to  enter  into  business  on  the  streets, 
which  have,  at  the  expenditure  of  large  sums, 
been  placed*  by  the  city  in  prime  condition  for 
automobile  travel.  [661]  The  streets  belong 
to  the  public,  the  city  being  its  trustee,  and 
no  private  individual  or  corporation  has  a 
right  to  use  such  streets  for  the  prosecution 
of  a  business  without  the  consent  of  the  trus- 
tee and  a  compliance  with  the  conditions  upon 
which  the  permission  to  use  them  is  given.*' 

In  Le  Blanc  v.  Kew  Orleans,  138  La.  243, 
70  So.  212,  it  is  said: 

"The  streets  of  the  cities  and  towns  in 
Louisiana  being  among  the  things  that  are 
'public*  and  *for  the  common  use,'  no  indi- 
vidual can  have  a  property  right  in  such  use 
for  the  purposes  of  his  private  business,  un- 
less, speaking  generally,  that  buBiness  being 
in  the  nature  of  a  public  service  or  con- 
venience, such  as  would  authorize  the  grant, 
the  right  has  been  granted  by  the  state,  which 
alone  has'  the  power  to  make  or  authorize  it, 
or,  by  the  particular  city  or  town,  acting 
under  the  authority  of  the  state,  and  in 
such  case  the  right  can  be  exercised  only 
in  accordance  with  the  conditions  of  the 
grant;  that  is  to  say,  an  individual  seeking, 
but  not  possessing,  a  right  of  that  kind,  may 
accept  the  grant,  with  the  conditions  im- 
posed by  the  offer,  in  which  case  he  becomes 
bound  by  the  conditions,  or  he  may  refuse 


to  accept  the  oonditiana,  fai  which  case  there 
is  no  grant,  without  the  grant  bo  offered, 
or  some  other,  from  the  authority  competent 
to  make  it,  he  can  never  acquire  the  right  to 
make  use  of  a  street  as  his  place  of  business." 

See  also  to  the  same  effect,  Memphis  St. 
R.  Co.  V.  Rapid  Transit  Co.  133  Tenn.  99, 
179  S.  W.  635,  Ann.  Cas.  1917C  1045,  L.R^ 
1916B  1143,  P.U.R.1916A  834;  Memphis  v. 
State,  133  Tenn.  83,  179  S.  W.  631,  Ann.  Gas. 
1917C  1056,  L.R.A.19I6B  1151,  P.U.R.1916A 
826;  Ex  p.  Dickey,  76  W.  Va.  576,  86  S.  E. 
781,  L.R.A.1915F  840.  Application  of  Lee,  28 
Cal.  App.  719,  153  Pac  992;  Lutz  v.  New  Or- 
leans, 235  Fed.  978.  These  cases,  though  in- 
volving regulatory  atatutea  or  ordinances,  all 
recognize  and  are  based  upon  the  fundamental 
ground  that  the  sovereign  state  has  plenaxy 
control  of  the  streets  and  highways,  and,  in 
the  exercise  of  its  police  power,  may  absolute- 
ly prohibit  the  use  of  the  streets  as  a  place  for 
the  [662]  prosecution  of  a  private  business 
for  gain.  They  all  recognize  the  fundamental 
distinction  between  the  ordinary  right  of  a 
citizen  to  use  the  streets  in  the  usual  war  and 
th6  use  of  the  streets  as  a  place  of  business  or 
main  instrumentality  of  a  business  for  pri- 
vate gain.  The  former  is  a  common  right, 
the  latter  an  extraordinary  use.  As  to  the 
former,  the  legislative  power  Is  confined  to 
regulation;  as  to  the  latter,  it  is  plenary  and 
extends  even  to  absolute  prohibition.  Since 
the  use  of  the  streets  by  a  common  carrier 
in  the  prosecution  of  its  business  as  such  is 
not  a  right,  but  a.  mere  license  or  privilege, 
it  follows  that  the  legislature  may  prcAibit 
such  use  entirely  without  impinging  any  pro- 
vision either  of  the  state  or  Federal  constitu- 
tion. 

In  Allen  v.  Bellingham,  95  Wash.  12,  163 
Ptac  18,  we  said: 

"But  the  use  to  which  the  appellant  pur- 
poses putting  the  Btreets  is  not  their  or- 
dinary or  customary  use,  but  a  special  one. 
He  purposes  using  them  for  the  transporta- 
tion of  passengers  for  hire,  a  use  for  whidi 
they  are  not  primarily  constructed.  As  to 
such  users,  we  think  the  power  of  the  munic- 
ipality is  plenary,  in  so  far  as  this  particular 
clause  of  the  statute  is  concerned.  It  denies 
no  form  of  regulation  pertaining  t6  business 
of  this  character,  even  to  the  prohibition  of 
the  business  entirely." 

That  language  may  be  said  to  be  eibUer, 
but  it  states  the  correct  principle  as  amply 
sustained  by  authority.  In  Cummins  v. 
Jones,  79  Ore.  276,  155  Pac.  171,  the  supreme 
court  of  Oregon,  after  discussing,  and  quoting 
at  length  from  many  authorities  said: 

'^e  conclude,  therefore,  that  since  the 
ordinance  in  question  is  purely  prohibitory, 
and  cities  have  the  undoubted  right  io  pro- 
hibit such  use  of  their  streets,  the  demurrer 
should  have  been  sustained." 
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In  Wad«  t.  Nttnnelly,  19  Tes.  CW.  App. 
256,  46  S.  W.  668,  the  Texas  Court  of  Civil 
Appeals  said: 

"The  ordinance  in  question  does  not  Under- 
take to  prevent  or  interfere  with  the  right  of 
the  appellees  to  purchase,  sell,  or  otherwise 
deal  in  the  products  referred  to  upon  their 
own  [663]  premiaes;  nor  does  it  prohibit 
other  persons  from  carrying  such  products 
and  delivering  them  to  appellees  upon  their 
premises.  .  .  .  But  appellees  have  no 
vested  right  to  make  marts  of  the  streetB, 
alleys,  and  other  public  places;  and  to  deny 
them  the  privilege  of  so  doing  is  not  to 
destroy  or  deteriorate  any  of  their  property 
rights/* 

In  Ex  p.  Dickey,  supra,  the  supreme  court 
of  West  Virginia  used  the  following  lan- 
guage: 

"The  right  of  a  citizen  to  travel  upon  the 
highway  and  transport  his  property  thereon, 
in  the  ordinary  course  of  life  and  business, 
differs  radically  and  obviously  from  that  of 
one  who  makes  the  highway  his  place  of 
buBiness  and  uses  it  for  private  gain,  in  the 
running  of  a  stage  coach  or  omnibus.  The 
former  is  the  usual  and  ordinary  right  of  a 
citizen,  a  common  right,  a  right  common  to 
all,  while  the  latter  is  special,  unusual,  and 
extraordinary.  As  to  the  former,  the  extent 
of  legislative  power  is  that  of  regulation; 
but  as  to  the  latter,  its  power  is  broader. 
The  right  may  be  wholly  denied,  or  it  may  be 
permitted  to  some  and  denied  to  others,  be- 
cause of  its  extraordinary  nature.  This  dis- 
tinction, elementary  and  fundamental  in 
character,  la  recognized  by  all  the  author- 
ities." 

See  also  People  v.  Kosenheimer,  209  N. 
Y.  115,  102  N.  E.  530,  Ann.  Cas.  1915A  161, 
46  L.R,A.(N.S.)  977;  Memphis  v.  State,  su- 
pra; Fifth  Ave.  Coach  Co.  v.  New  York,  194 
N.  Y.  19,  16  Ann.  Cas.  695,  86  N.  E.  824,  21 
L.R.A.(N.S.)  744.  The  regulation  here  in- 
volved, even  considered  as  a  prohibition,  does 
not  contravene  the  Fourteenth  amendment  of 
the  Federal  constitution. 

"It  is  settled  that  the  fourteenth  amend- 
ment does  not  create  any  right  in  a  citizen  to 
use  the  public  property  in  defiance  of  the 
laws  of  the  state."  Lutz  v.  New  Orleans, 
supra. 

See  also  Davis  v.  Massachusetts,  167  U. 
S.  43,  17  S.  Ct.  731,  42  U.  S.   (L.  ed.)  71. 

If  any  proposition  may  be  said  to  be  estab- 
lished by  authority,  the  right  of  the  state,  in 
the  exercise  of  its  police  power,  to  prohibit 
the  use  of  the  streets  as  a  place  of  private 
business  or  as  the  chief  instrumentality  in 
conducting  such  business,  must  be  held 
so  established.  Nor  can  it  be  questioned 
[664]  that  the  power  to  prohibit  includes  the 
power  to  regulate,  even  to  the  extent  that 
the  regulation  under  given  conditions  may  be 
Ann.  Cas.  191 8C. — 60. 


tantamount  to  a  prohibition.  Where  the 
power  to  prohibit  exists  the  reasonableness  of 
any  regulation  is  palpably  a  legislative  ques- 
tion, pure  and  simple.  To  hold  otherwise, 
would  be  to  assert  an  absurdity.  When  the 
legislature  acts  within  its  constitutional  au- 
thority in  the  exercise  of  the  police  powe^, 
the  expediency  of  its  action  is  not  a  question 
for  the  courts.  In  such  a  case,  the  power 
once  being  established,  the  legislature  de- 
termines, by  the  enactment  itself  that'  the 
law  is  feasonable  and  necessary.  State  v. 
Mayo,  10«  Me.  62.  20  Ann.  Cas.  B12,  75  Atl. 
295,  26  L.R.^..(N.S.)   502. 

The  complaint  before  us  shows  that  the 
statute  in  question  not  only  could  be  com- 
plied with,  but  for  over  a  year  was  complied 
with  by  the  appellant  himself.  If,  as  assert- 
ed, appellant  is  now  unable  to  meet  those 
requirements  because  the  character  of  bond 
required  by  the  act  cannot  be  secured,  then 
he  is  not  entitled  to  the  privilege  which  the 
statute  grants;  and  this,  simply  because  the 
grant  was  conditioned  upon  the  meeting  of 
those  requirements.  Le  Blanc  v.  New  Or- 
leans, supra. 

II.  Appellant  urges  that  he  should  be  ac- 
corded the  right  to  procure  a  liability  bond 
indemnifying  himself  against  liability  for 
damages,  written  by  the  Mutual  Union  In- 
surance Company,  and  should  be  permitted 
to  assign  it  to  the  state  for  the  benefit  of 
third  persons  who  may  be  injured  by  the 
negligent  operation  of  his  vehicle  and  file 
it  in  lieu  of  "a  bond  running  to  the  state  of 
Washington  in  the  penal  sum  of  twenty-five 
hundred  dollars,  with  good  and  sufiicient 
surety  company  licensed  to  do  business  in  this 
state  as  surety  to  be  approved  by  the  sec- 
retary of  state,  conditioned  for  the  faithful 
compliance  by  the  principal  of  said  bond  with 
the  provisions  of  this  act"  as  required  by 
Rem.  Code,  §  5562-38.  We  have  held  that 
the  Mutual  Union  Insurance  Company  can- 
not write  the  bond  required  by  the  statute. 
State  y.  Fishback,  #7  Wash.  565,  166  Pac. 
799.  Appellant  [665]  does  not  claim  that 
an  arrangement  such  as  tendered  in  his  com- 
plaint would  be  a  compliance  with  law  but 
argues,  in  substance,  that  it  is  something 
just  as  good.  But  the  courts  cannot  legis- 
late. The  law-making  body,  acting  within  its 
imdoubted  powers,  has  prescribed  in  plain 
terma  the  conditions  upon  which  appellants 
and  others  in  like  case  may  use  the  streets 
in  the  prosecution  of  their  business.  The 
courts  have  no  power  to  alter  such  conditions. 
The  statute  is  too  plain  for  construction.  We 
are  asked  not  to  construe  the  statute  but  to 
amend  it  under  the  guise  of  construction. 
We  DNMt  deeline  that  oflioe. 

Holcomb,  Main,  Morris,  Chadwick,  Parker, 
Mount,  and  Fullerton,  JJ.,  concur. 

Webster,  J.,  took  no  part. 
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The  power  to  impose  prohibitive  restric- 
tions on  the  operation  of  jitney  buses  in  the 
streets  is  upheld  in  the  reported  case  which 
sustains  a  statute  requiring  a  surety  com- 
pany bond,  despite  proof  that  no  surety 
company  will  give  such  a  bond.  The  ruling 
is  based  on  the  theory  that  "the  use  of  the 
streets  as  a  place  of  business  or  as  a  main 
instrumentality  of  business  is  accorded  as  a 
mere  privilege  and  not  as  a  matter  of  natural 
right."  The  subject  of  state  or  municipal 
regulation  of  jitney  buses  is  discussed  in 
the  notes  to  State  v.  Howell,  Ann.  Cas.  1916 A 
1231,  and  Memphis  St.  R.  Co.  v.  Rapid  Tran- 
sit Co.  Aim.  Cas.  191 7C  1045. 


meat  or  waiver  of  the  tort  Is  a  question  of 
fact. 


V. 

WOODWARD. 
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Appeal  and  Error  —  Questions  Bevtew* 
aMe  on  Error  after  Judsateat. 

Error  in  refusing  to  quanh  a  writ  of  capias 
ad  respondendum  is  not  subject  to  rieview  on 
writ  of  error  after  final  judgment,  but  must 
be  raised  by  habeas  corpus  or  mandamus  be- 
fore pleading. 

Necessity  of  Objeotioa  and  Exception. 

Objections  to  evidence  not  brought  to  the 
attention  of  the  trial  court  or  based  upon 
exceptioBS  cannot  be  considered. 

Saffleietioy  of  Objection  to  Eridenee* 

Objections  that  no  foundation  was  laid  for 
impeachment  testimony  cannot  be  oonatdered 
on  appeal,  where  the  only  trial  objeetion  to 
such  testimony  was  that  the  evidence  was 
immaterial. 

Bailnaeats     -•     Unanthorised     Use     bj 
Bailee  as  Conversion. 

As  a  general  rule,  if  a  bailee  uses  the  sub- 
ject of  a  bailment  in  a  different  way  or  to  a 
greater  extent  than  authorized,  such  unau- 
thorized use  is  a  conversion  for  which  the 
bailor  may  maintain  trover  for  the  value  of 
the  chattel. 

[See  note  at  end  of  this  case.] 

Oem-rerston  <^  Necessity  of  Demand. 

Where  there  is  an  overt  act  of  conversion, 
no  demand  by  the' owner  is  necessary  before 
bringing  action. 

Waiver  of  Conversion.  —  Qnestion  for 
Jnry.  I 

In  an  action  of  trover  for  the  conversion 
of  an  automobile,  whether  there  was  a  settle- 


ConipronUse    after    Conversion   — 
dence  InsnI&cient. 

Evidence    of    compromise    negotiations    iis 
held  to  be  insufficient  to  prove  a  settlement 
of  the  cause  of  action  for  conversion  of  an 
automobile. 
Retnm  of  Property  after  Conversion  -» 


In  an  action  of  trover  for  the  conversion  of 
an  automobile,  evidence  of  the  return  of  the 
car  may  be  shown  in  mitigation  of  damages, 
but  not  in  bar  of  the  action. 

[See  134  Am.  St.  Rep.  195.] 

Measure  of  Dan&ases  for  Conversion. 

The  measure  of  damages  for  the  conversion 
of  an  automobile  is  the  value  of  the  car  at 
the  time  converted  "with  interest  thereon. 

Error  to  Circuit  Court,  Wayne  county: 
Cbosb,  Judge. 

Action  by  William  O.  Baxter,  plaintiff, 
against  Frank  M.  Woodward,  defendant. 
Judgment  for  plaintiff.  Defendant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Affibhkd. 

Gorneliita   de   Ring   for   plaintiff  in   error. 
Charles  Bowles  for  defendant  in  error. 

[380]  Stone,  C.  J.— This  action  was 
brought  to  recover  damages  for  the  alleged 
unlawful  conversion  of  an  automobile  be- 
longing to  the  plaintiff,  which  he,  in  May, 
1913,  placed  in  the  possession  of  the  de- 
fendant to  be  sold  on  commission.  Both 
parties  resided  in  the  city  of  Detroit.  Up- 
on the  trial  it  was  the  claim  of  the  plain- 
tiff that  the  car  was  of  the  value  of  $060, 
and  that  defendant  was  authorised  to  sell 
it  for  that  sum  and  retain  a  commission 
of  $80.  The  plaintiff  further  claimed  that 
when  the  car  was  placed  in  the  hands  of 
the  defendant  it  was  the  agreement  that 
the  car  should  be  driven  only  so  that  pros- 
pective buyers  could  examine  and  demon- 
strate it.  Later  the  plaintiff  claimed  that 
he  learned  and  became  aware  of  the  fact 
that  the  car  was  being  driven  bv  defendant 
for  his  own  purposes  or  pleasure,  and  for 
other  "^han  demonstration  purposes,  and  he 
finally  gave  instructions  to  defendant  not 
to  drive  the  car  under  anv  circumstances  ex- 
cept  when  the  plaintiff  was  present  and  gave 
permission  to  take  the  car  out,  and  that 
defendant  agreed  to  this  arrangement  and 
promised  to  paint  the  tires  with  white 
paint  ana  put  the  car  in  the  front  window 
for  exhibition  to  prospective  buyers.  Plain- 
tiff testified: 

[381]"In  this  way  I  could  see  whether  it 
had  been  driven,  with  the  white  paint  on 
the  tire." 
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That  defendftiit  did  not  do  as  he  a^eed 
in  that  regard,  but»  on  the  contrary,  on  or 
about  the  10th  day  of  August,  1913^,  de- 
fendant drove  the  car  to  Ann  Arbor  with- 
out the  knowledge  or  consent  of  the  plain- 
tiff, and  upon  hia  trip  back  to  Detroit  on 
the  night  of  that  day  the  defendant  got  the 
plaintiff's  car  in  a  oollieion  with  another 
car  and  injured  the  plaintiff's  car,  render- 
ing it  almost  worthless^  The  plaintiff  de- 
scribed said  injuries  aa  foAlowa: 

"The  lights  on  one  side  wens  broken^  The 
speedometer  was  gone  altogether.  The 
frame  was  bent  in  several  places,  and  broken 
entirely  in  one  place.  The  clutch  thai  holds 
the  springs  onto  the  axle  were  sheared  right 
off.  The  axles  were  bent  back.  One  of  the 
doors  was  torn,  and — ^well,  there  were  some 
minor  things.  The  steering  gear  was  wrong. 
There  was  a  dent  in  the  radiator.  The  steer- 
ing gear  was  all  bent  up  so  you  could  not 
work  it  at  all.'' 

That  defendant  admitted  that  he  hud  re- 
ceived $200  for  the  injuries  to  the  car  from 
the  man  who  ran  into  it.  Plaintiff  claimed 
that  defendant  said  he  would  repair  the 
car,  but  never  did  so,  and  the  plaintiff 
brought  this  action  in  trover,  and  caused 
the  arrest  of  the  .defendant  upon  a  capias 
ad  reapondendnm. 

At  the  trial  there  was  testimony  tending 
to  support  the  dalras  of  the  plaintiff.  There 
was  a  sharp  conflict  in  the  evidence,  the  de- 
fendant claiming  and  testifying  that  he  had 
permission  from  the  plaintiff  to  use  the  car 
for  demonstration  purposes,  and  that  he  had 
express  permission  from  the  plaintiff  to 
drive  the  car  to  Ann  Arbor  and  exhibit  it 
to  a  prospective  buyer,  and.  that  the  in- 
juiy  to  the  car  was  without  fault  on  his 
part,  and  that  plaintiff  had  agreed  to  a 
settlement,  and  that  he  had  expended  about 
one-half  the  money  he  received  as  damages 
to  the  car,  towards  its  .  repair.  [3i32]  llie 
case  presented  a-  sharp  ifi^ue  of  fact,  the 
parties  not  agreeing  upon  a  material  ques- 
tion involved,  unless  it  be  that  the  car  was 
never  returned  to,  or  tendered  to,  the  plain- 
tiff. At  the  close  of  the  plaintiffs  testi- 
mony, defendant  moved  for  a  directed  ver- 
dict upon  the  ground  that  the  property  was 
injured  without  fault  of  defendant,  and  that 
an  action  of  trover  would  not  lie  for  injury 
to,  or  destruction  of  property  unless  de- 
fendant was  guilty  of  tortious  conduct,  or 
the  accident  was  the  result  of  wrongful  con- 
duct of  defendant,  and  that  there  was  no 
proof  of  a  demand  or  refusal  to  return  the 
■  pmpQr^ji  Xhe  nidtioi»  waa  dnn&ed-and  expop- 
tion  taken.  Again;  at  •the  close  of  all  the 
testimony,  the  said  motion  was  renewed, 
with  the  further  reason. that,  if  there  was 
any  conversion  of''*  the  property,  it  was 
waived  by  a  subsequent  agreement   of   the 


parties  whereby  the  plaintiff  agreed  to  ac- 
eept  the  oar  provided  it  was  repaired;  and, 
if  there  was  a  failure  on  the  part  of  the 
defendant  to  repair  the  car,  it  was  simply 
a  breach  of  contract  or  {Agreement  that  con- 
stituted a  complete  waiver  of  any  tort. 
This  motion  was  also  denied  and  exception 
taken.  The  case  was  submitted  to  the  jury, 
and  the  trial  resulted  in  a  verdict  and  judg- 
ment for  th^  plaintiff  for  $720  and  costs. 

The  charge  of  the  court,  after  stating  the 
respective  claims  of  the  parties,  was  in  sub- 
staocej  aa-  follows: 

"If  you  find  from  the  evidence  in  this 
case  that  the  defendant  was  driving  the 
plaintiff's  automobile  on  the  10th  day  of 
August,  1913,  contrary  to  and  against  the 
instructions  of  plaintiff,  such  act  or  use  of 
the  car  by  defendant  would  constitute  an 
act  of  conversion,  and  defendant  would  be 
liable  in  trover  to  the  plaintiff  for  the  mar- 
ket value  of  his  automobile  at  that  time, 
and  in  such  case  your  verdict  should  be  for 
the  plaintiff.  The  extent  of  the  damage  to 
the  plaintiff's  automobile,  or  the  question 
as  to  who  was  to  blame  for  the  collision  in 
which  it  was  damaged,  has  nothing  to  do 
with  defendant's  liability  in  this  case.  The 
sole  [38S]  question  for  you  to  answer  in 
determining  the  defendant's  liability  is 
whether  or  not  he  was  driving  the  plaintiff's 
automobile  on  the  10th  day  of  August,  1913, 
in  violation  of  and  contrary  to  the  inst  ruc- 
tions of  the  plaintiff;  and,  if  you  find  such 
to  be  the  case,  your  verdict  should  be  for 
the.  plaintiff  for  the  market  value  of  his 
automobile  at  that  time  with  interest  there- 
on to  date  at  the  rate  of  5  .per  cent.  .  .  . 
The  plaintiff  in  this  case  cannot  recover  un- 
less the  plaintiff  establishes  by  a  prepon- 
deraaee  of  the  evidence  that  a  wrongful  use 
was  made  of  the  car  at  the  time  of  the  in- 
jury. If  you  find  from  the  evidence  that 
defendant  at  the  time,  the  car  wa0  injured 
was  driving  the  oar  while  returning  from 
a  demonstration  thereof,  and  that  such  dem- 
onstration was  with  the  consent  of  the  plain- 
tiff,, then  your  verdict  must  be  no  cause  of 
action." 

The  defendant  has  bronght  the  case  here 
upon  writ  of  error,  there  being  20  assign- 
ments of  error. 

It  appears  that  before  pleading  the  de- 
fendant made  a  formal  motion,  in  writing, 
to  quash  the  writ  of  .capias  for  insufficiency 
of  the  affidavit  fox  the  writ.  The  motion 
was  denied  and  exception  takepi  on  June  6, 
1014.  On  September  30,  191i,  the  defendant 
pleaded  the  general  issue,  with  notice  of 
special  matter. 

The  first  asEiiginaent  of  error  Is  that  the 
oourt  erred  in  overruling  defendant's,  motion 
to.  quash  the. writ..  We  must  hold  that  this 
question  is  not  before  us  upon  writ  of  error. 
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after  judgment.  The  error,  if  any,  in  the 
ruling  of  the  court  in  denying  the  motion 
to  quash,  should  have  been  raised  by  habeas 
corpus  or  mandamus  before  pleading.  It  is 
not  subject  to  review  on  writ  of  error  after 
final  judgment.  Miller  v.  Rosier,  31  Mich. 
475;  Taylor  v.  Adams,  58  Mich.  187,  24 
X.  W.  864;  Wiest  v.  Luyendyk,  73  Mich. 
661,  41  N.  W.  830;  Graham  v.  Cass  Circuit 
Judge,  108  Mich.  425,  M  N.  W.  348;  H.  J. 
Cheney  Co.  v.  Allgeo,  166  Mich.  384,  130 
N.  W.  693;  Reed  v.  MoCready,  170  Midi. 
532,  136  N.  W.  488;  1  Stevens'  Mich.  Prac- 
tice, §  216. 

The  next  14  assignments  of  error  relate  to 
the  alleged  [384]  rulitigs  of  the  trial  court 
upon  the  introduction  of,  and  refusal  to 
strike  out,  testimony.  Counsel  for'  appel- 
lant says  of  them: 

"While  perhaps  no  one  of  l^ese  would  be 
sufficient  to  reverse  the  case  standing  alone, 
yet  the  cumulative  effect  of  all  of  them  had 
a  prejudicial  effect  upon  the  jury  and  would 
logically  have  a  tendency  to  increase  the 
amount  of  the  verdict." 

There  was  no  motion  for  a  new  trial,  and 
the  question  of  an  excessive  verdict  is  not 
before  us. 

We  have  examined  each  of  said  assign- 
ments of  error,  and  are  of  opinion  that  no 
reversible  error  appears  in  any  of  said  rul- 
ings. Some  of  them  present  questions  which 
we  cannot  consider.  For  instance,  assign- 
ments 11,  12,  and  13  relate  to  the  admis- 
sion of  certain  testimony  offered  as  tending 
to  impeach  a  witness.  The  argument  is  to 
the  effect  that  no  foundation  was  laid  for 
sue  impeaching  questions.  A  reference  to 
the  record  shows  that  no  such  objection  was 
made  at  the  trial.  The  questions  were  ob- 
jected to  as  immaterial.  The  attention  of 
the  trial  court  was  not  called  to  the  ques- 
tion discussed  by  counsel.  We  caAnot  con- 
sider an  objection  to  evidence,  not  brought 
to  the  attention  of  the  trial  court,  or  based 
upon  exception.  Baker  v.  Detroit,  166  Mich. 
597,  600,  132  N.  W.  462. 

The  remaining  assignments  of  error  are 
disucssed  by  appellant's  counsel  under  three 
heads,  to  the  effect  that  a  verdict  should 
have  been  directed  for  the  defendant^  for 
the  following  reasons: 

(1)  That  plaintiff  showed  no  conversion 
of  the  property. 

(2)  That  there  was  no  demand. 

(3)  That  the  parties  agreed  between 
themselves  to  waive  the  tort,  and  that  de- 
fendant should  repair  the  car. 

1.  If  the  jury  believed  the  testimony  of 
the  plaintiff,  and  they  seem  to  have  done  so, 
they  were  justified  [386]  in  finding  that 
there  was  an  unauthorised  use  of  the  car 
by  the  defendant  that  would  amount  to  con- 
version. 


Tlie  general  rule  is  thai  if  a  bailee,  hav- 
ing authority  to  use  a  chattel  in  a  particu- 
lar way^  uses  it  in  a  different  way,  or  to  a 
greater  extent  than  authorized,  such  unau- 
thorized use  is  a  conversion  of  the  chattel, 
for  whic^  the  bailor  may  maintain  trover 
for  its  value.  It  is  a  oonversion  for  a 
bailee  for  hire,  to  apply  the  thing  hired  to 
a  purpose  other  than  that  agreed  upon  in 
the  contract  of  hire.  This  principle  has  been 
applied  where  a  horse  was  killed  or  injured 
while  being  driven  or  ridden  by  the  hirer 
to  a  place  not  menticmed  in  the  contract  of 
hire.  Fisher  v.  Kyle,  27  Mich.  454;  Dag- 
gett ▼.  BaviB,  63  Mich.  86,  38,  18  N.  W. 
648,  61  Am.  Rep.  91;  Wheelook  ▼.  Wheel- 
wright, 6  Mass.  104;  Hall  v.  Corcoran,  107 
Mass.  251,  9  Am.  Rep.  30;  Collins  v.  Ben- 
nett, 46  N.  Y.  490;  Cartlidge  v.  Sloan,  124 
Ala.  596,  26  So.  918;  Palmer  ▼.  Mayo.  80 
Conn.  363,  68  Atl.  869,  16  LJELA.<N.S.*)  42S, 
125  Am.  St.  Rep.  123.  See  note  to  this  case 
in  12  Ann.  Cas.  602;  McCurdy  v.  Wall- 
Worn  Furniture,  etc.  Co.  94  Minn.  326,  102 
N.  W.  873.  See  lengthy  note  to  this  caae 
in  3  Ann.  Cas.  470. 

2.  Was  a  demand  necessary?  There  must 
be  a  demand  or  an  act  of  conversion.  If  there 
was  a  conversion  of  the  property  by  de- 
fendant, no  demand  was  necessary.  Heunes 
V.  Hebard,  169  Mich.  670,  676,  136  N.  W. 
1073;  Williams  v.  Rogers,  110  Mich.  418,  6S 
N.  W.  240. 

3.  Whether  there  was  a  settlement,  or 
the  waiver  of  the  tort,  was  a  question  of 
faot.  In  our  opinion  there  was  no  compe- 
tent evidence  of  a  settlement.  There  was,  at 
most,  only  talk  of  a  compromise;  but  no 
settlement  was  reached,  as  appears  from  the 
record.  Had  the  car  been  returned  to  plain- 
tiff or  tendered  to  [386]  him,  that  fact  mig^t 
have  been  shown  in  mitigation  of  damages, 
but  not  in  bar  of  the  action.  There  was  no 
evidence  of  such  return  or  tender.  McGraw 
V.  Sampliner,  107  Mich.  141,  143,  64  N.  W. 
1060. 

The  rule  of  damages  stated  in  the  charge 
was  the  correct  rule.  Hautala  v.  Dover,  176 
Mich.  366,  142  N.  W.  579. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  below  is  affirmed. 

Kuhn,  Ostrander,  Bird,  Moore,  Steere^ 
Brooke,  and  Person,  JJ.,  ocmourred. 


ifora* 

UMantlioriBed  Use  of  Okattal  Igf  Bailee 

aa  Oottrersioft. 

Introductory  iM9. 

General  Rule  949. 

Effect  of  Ratification,  960. 


Introduatory. 

This  note  reviews  the  recent  cases  discuss- 
ing' the  unauthorized  use  of  a  chattel  by  a 
bailee  as  amounting  to  a  conversion.  The 
earlier  cases  on  this  subject  are  collected  in 
the  notes  to  McCurdy  v.  Wallblom  Fumiturei 
etc.  Co.  3  Ann.  .Cas.  468,  and  Palmer  v. 
Mayo,  12  Ann.  Gas.  692,  125  Am.  St.  Rep. 
123.  Only  cases  treating  of  the  unauthor- 
ized use  of  a  chattel  by  a  bailee  are  included, 
cases  dealing  with  conversion  by  refusal  to 
return  the  property,  by  misappropriation, 
destruction,  misdelivery,  or  by  unauthorized 
sale,  pledge,  lease,  gift,  or  other  disposition 
of   the  property  being  excluded. 
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on  other  business  of  his  .own.  At  about 
seven  o'clock  in  the  evening,  at  a  place  called 
Leonia,  the  horse's  leg  was  broken,  neces- 
sitating its  being  killed.  This  conduct  upon 
the  part  of  Sheffler  clearly  shows  tbe  exer- 
cise of  dominion  over  the  mare  for  his  own 
purposes  and  not  as  cQntemplate4  by  the  arr 
rangement  between  him  and  the  plaintiff. 
Tbe  rule  of  law  is  thcut  if  the  thing  bor- 
rowed is  used  in  a  different  manner,  or  for 
a  different  purpose,  or  for  a  longer  time, 
than  was  agreed  by  the  parties,  the  borrow- 
er is  guilty  of  conversion  and  is  answer- 
able for  all  damages,  and  even  for  a  loss 
which  due  care  could  not  have .  prevented.'' 

Similarly  in  Wright  v.  Smith,  4  Sask.  L. 
Rep.  253,  wherein  it .  appeared  that  horses 
were  )iired  for  the  specific  purpose  of  plow- 
ing and  the  bailee  used  them  for  extended 
and  heavy  hauliiig,  it  was  held  that  such  un- 
authorized use  of  the  borses  amounted  to 
a  ooiAversion. 

In  Broussard  v.  Sells-Floto.  Show  (Tex.) 
1^8  S.  W.  439,  wherein  it  appeared  that  a 
team  was  hired  for  the  distribution  of  ad- 
vertising matter  over  a  certain  route  but  the 
bailee  without  the  consent  of  the  hirer  dev- 
iated from  the  agreed  route,  driving  the 
team  a  distance  of  twenty  miles  more  than 
was  agreed  on,  it  wajs  held  that  such  devia- 
tion amounted  to  a  conversion. 

However,  the  foregoing  rule  proceeds  on 
the  principle  that  a  bailee  becomes  a  wrong- 
doer by  putting  the  chattel  to  a  use  not 
within  the  contemplation  of  the  parties 
when  they  entered  into  the  contract  of  hir- 
ing* They  must  be  held  to  have  had  in  mind 
such  contingencies  as  may  and  do  naturally 
occur  in  the  course  of  the  use  contracted 
for  unless  specifically  excluded.  Weller  v. 
Camp,  160  Ala.  275,  62  So.  9?9,  28  L.R.A. 
(N,S.)  1106,  wherein  it  appeared  that  the 
bailee  of  a*  team  0(f  horses  hired  for  hauling 
heavy  castings  used  the  team  to  aid  in 
extrjusating  from  a  hole  in  the  road  one 
of  his  own  teams  similarly  engaged.  The 
court  said:  "Assuming  the  defendants 
ochoperated  in  the  use  of  the  animal 
charged  as  *a  conversion  to  the  extent 
which  would  make  that  use  chargeable  to 
them,  we  are  of  opinion  that  their  act 
in  temporarily  using  the  horse  as  one 
of  a  team  of  four  instead  of  as  a  team 
of  two  to  get  their  wagon  o\'er  a  hard  place 
in  the  road,  under  the  ciroumstances  shown, 
did  not  amount  to  a  tortious  breach  of  the 
contract  of  hiring,  and  that  the  defendants 
weise  entitled  to  the  general  cliarge  on  the 
Qount  for  trover." 

In  order  to  constitute  a  conversion  by  a 
bailee,  th^e  must  be  su^  an  intention  of 
deviation    from    the   contract   as    is    tanta- 


Oeneral  Jtule. 

The  rule  is  generally  recognised  that  for  a 
bailee  to  use  the  article  bailed  in  a  manner 
not  contemplated  or  authorized  by  the  con- 
tract of  bailment  amotmts  to  a  conversion  of 
the  property  for  which  the  bailee  may  be  held 
liable.  Kiskadden  v.  United  States,  44  Ct. 
CI.  205;  Weller  v.  Gamp,  169  Ala.  275,  52 
So.  929,  28  L.R.A.(N.S.)  1106;  H.  H.  Hitt 
Lumber  Co.  v.  Ambrester,  192  Ala.  469,  68 
So.  338:  Burns  v.  Cline  (Ala.)  77  So.  429 
( horse  hired ) ;  Doyle  v.  Peerless  Motor  Car 
Co.  226  Mass.  561,  116  N.  E.  257;  Haynor 
▼.  Sheffler,  79  N.  J.  L.  340.  76  Atl.  748; 
Geren  v.  Hollenbeok,  66  Ore.  104^  132  Pac 
1164;  Broussard  v.  Sells-Floto  Show  (Tex.) 
128  S.  W.  439;  Wright  v.  Smith,  4  Sask. 
L.  Rep.  253.  And  see  the  reported  case, 
therein  the  rule  is  applied  to  the  unau- 
thorized use  of  an  automobile  by  a  dealer, 
with  whom  it  had  been  left  for  sale  with 
the  understanding  that  it  was  to  be  used 
for  demonstration  purposes  only. 

In  Weller  v.  Camp,  169  Ala,  275,  52  So. 
929,  28  LiILA.(N.S.)  1106,  the  court  stated 
the  rule  as  follows:  "Where  the  owner  of  a 
horse  lets  him  to  hire  for  a  certain  purpose, 
any  material  departure  from  the  contem- 
plated use  amounts  to  a  conversion  for 
which  the  bailee  will  be  liable  in  trover  if 
the  horse  Is  injured  or  destroyed  while  be- 
ing so  used." 

In  Raynor  ▼.  Sheffler,  79  N^  J.  L.  840,  75 
Atl.  748,  wherein  it  appeared  that  a  bor- 
rowed horse  was  kept  beyond  the  time 
agreed  upon,  the  court  holding  that  there 
was  a  conversion  said:  "The  plaintiff,  who 
lived  in  Englewood,  had  a  bay  mare  for  sale. 
Sheffler  borrowed  the  mare  to  go  to  Haeknn- 
sack  for  the  purpose  of  trying  her  and  ^ 
make  a  dollar  or  two  for  himself.'  He  said 
he  would  return  not  later  than  three  o'clock 
in  the  afternocm.  In  fact,  he  drove  to 
Hackensaek,  a  distance  of  four  miles,  and 
then  instead  of  returning  by  the  direct  route, 
he  drove  a  very  considerable  further  distance  i  mount  to  an  assertion  of  right  of  dominion 
by  a  circuitous  route  to  several  other  places      over    the    property,    inconsistent    with    the 
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bailor's  right  of  ownership.  Brandenberg  ▼. 
Northwestern  Jobbers  Credit  Bureau,  128 
Minn.  411,  151  N.  W.  134,  L.R.A.1915D  474; 
Bryant  v.  State,  57  Tex.  Grim.  267,  122  S. 
W.  543;  Staley  v.  Colony  Union  Gin  Co. 
(Tex.)  163  S.  W.  381.  Thus  in  the  case 
first  cited  it  appeared  that  a  bailee  through 
mistake  advertised  the  bailor's  goods  for 
sale,  but  the  mistake  was  discovered  before 
the  sale  was  made.  Holding  that  the  mere 
advertisement  of  the  goods  for  sale  did  not 
amount  to  a  conversion,  the  court  said: 
"In  general  it  may  be  said  that  to  consti- 
tute a  conversion  of  personal  property  there 
must  be  some  exercise  of  the  right  of  com- 
plete ownership  and  dominion  over  it,  to 
the  total  exclusion  of  the  rights  of  the 
owner,  or  else  some  act  done  which  des- 
troys it  or  changes  its  character  or  iii  some 
way  deprives  the  owner  of  it  permanently 
or  for  an  indefinite  length  of  time." 

Nor  does  the  neglect  of  a  bailor  to  notify 
the  bailee  of  the  sale  of  the  premises  where 
a  gratuitous  bailment  is  stored,  amount  to 
a  conversion,  where  the  goods  are  i!i  no 
manner  misappropriated,  injured  or  de- 
stroyed. Brandenberg  v.  Northwestern  Job- 
bers Credit  Bureau,  128  Minn.  411,  151  N. 
W.  134,  L.R.A.1915D  474. 

Mere  delay  in  delivering  goods,  unaccom- 
panied by  any  assertion  of  a  right  in  the 
bailee  to  retain  them,  does  not  amount  to 
a  conversion.  Cohen  v.  Kaback,  153  N.  Y. 
S.  5,  wherein  the  court  set  out  the  facts 
and  its  ruling  as  follows:  "The  plaintiffs 
delivered  to  the  defendant  some  woolen 
goods  on  August  19th.  The  defendant 
agreed  to  dye  the  goods,  and,  according  to 
plaintiffs'  testimony,  to  return  them  within 
twenty  days.  For  some  reason  the  work  of 
the  defendant  w9lb  delayed,  and  the  plaintiffs 
thereupon,  on  September  28th,  or  forty  days 
after  the  goods  were  delivered, '  began  this 
action.  Thereafter  the  defendant  tendered 
the  goods,  but  the  plaintiffs  refused  to  ac- 
cept them,  and  bought  other  goods.  There 
is  no  evidence  that  the  goods  had  deterio- 
rated in  value  between  the  date  on  which 
they  ahould  have  been  delivered  and  the  date 
on  which  they  were  delivered.  The  trial 
justice,  however,  gave  judgment  for  the  sum 
of  $150.  The  judgment  is  clearly  erroneous 
unless  proper  measure  of  damages  in  this 
case  is  the  full  value  of  the  goods  delivered 
to  the  defendants.  The  complaint  sets  forth 
two  causes  of  action,  one  for  breach  of  con- 
tract and  one  for  conversion.  While  there 
are  undoubtedly  cases  where  a  failure  td 
deliver  goods  may  amount  to  a  conversion, 
I  do  not  think  that  the  present  case  presents 
such  features.  The  delay  is  not  shown  to 
have    been   wilful,    or    imder   such    circum- 


stances as  would  amount  to  a  claim  of 
ownership  in  the  defendant  or  any  denial 
of  ownership  or  right  to  possession  in  the 
plaintiffs." 

Nor  will  the  conversion  of  a  few  articles 
in  a  stock  of  goods  amount  to  a  conversion 
of  the  whole.  Brandenberg  v.  Northwestern 
Jobbers  Credit  Bureau,  K8  Minn.  411,  151 
N.  W.  134,  L.R.A.1915D  474,  wherein  it  was 
said:  "There  is  doubtless  evidence  of  con- 
version of  some  fe^  articles  of  this  stock 
and  if  recovery  were  asked  for  the  value 
of  these  a  case  would  be  made  for  the  jury. 
But  it  in  no  manner  appears  from  the  evi- 
dence how  or  under  what  circumstances  these 
articles  were  taken  or  commingled.  The  con- 
version of  a  few  articles  out  of  the  stock 
in  some  manner  not  disclosed  did  not  con- 
stitute conversion  of  the  whole  stock  which 
was  untouched  and  as  to  which  defendant  at 
all  times  expressly  disclaimed  ownership  or 
dominion." 

In  May  v.  Anthony  (Tex.)  151  S.  W.  602, 
wherein  it  appeared  that  the  owner  of  cer- 
tain premised  which  had  been  rented  for 
use  as  a  butcher  shop  seized  the  tools  and 
fixtures  as  security  for  the  rent  due  and  by 
agreement  between  the  parties  vras  to  hold 
them  until  the  question  of  rent  had  been  ad- 
justed, it  was  held  that  there  was  no  conver- 
sion until  the  amount  due  had  been  tendered. 

Where  the  bailee  makes  an  unauthorized 
use  of  a  chattel  bailed  his  liability  is  not 
dependent  on  the  use  of  due  care  or  negli- 
gence but  is  based  solely  on  the  fact  of  the 
unauthorized  ufse.  H.  H.  Hitt  Lumber  Co. 
V.  Ambrester,  192  .Ala.  467,  68  So.  338; 
Dolphin  V.  Davis,  183  111.  App.  118;  Ray- 
nor  V.  Sheffler,  79  N.  J.  U  840,  75  Atl.  748. 

In  the  case  first  cited  the  court  said: 
"Under   such   circumstances   the   liabilitv  is 

w 

absolute,  not  dependent  upon  negligence  in 
the  use  of  the  animal;  and  the  injury  or 
loss  is  not  an  element  of  the  conversion,  but 
only  goes  to  the  measure  of  the  recovery." 

Effect  of  Ratifieation. 

If  the  bailor  is  fully  advised  of  the  use, 
originally  unauthorized  under  the  terms  of 
the  bailment,  to  which,  pending  the  bail- 
ment, the  bailee  puts  the  chattel  and  there- 
upon or  thereafter  acquiesces  therein  or  re- 
ceives compensation  for  the  unauthorized 
use,  the  unauthorized  use  is  Introduced 
into  the  terms  of  the  contract  of  bailment 
just  as  if  that  use  had  beeo  plx>vided  for 
in  the  original  contract.  In  such  *  case  the 
bailor  cannot  sustain  an  action  of  trover, 
his  only  remedy  being  an  action  on  the  case. 
H,  H.  Hitt  Lamber'  Go.  y.  Amtareatert  192 
Ala.  467,  68  So.  338. 
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Arkansas  Supreme  Court — May  29,  1916. 


1»4  Arlc  189;  186  S.  W.  817, 


Agency  —  Breacli  of  Duty  by  Salesman 
—  Carrying  Side  Line. 

In  a  suit  for  commiseionB  by  a  traveling 
salesman  who  had  engaged  not  to  carry  a 
side  line  of  any  nature  whatever,  the  admis- 
sion of  teetimony  that  to  carry  a  side  line 
a  salesman  must  have  samples  or  a  catalogue 
of  the  goods  he  is  selling,  and  that  he  had 
none,  is  improper,  a  "side  line/'  in  commer- 
cial usage,  being  a  line  of  goods  sold  or  busi- 
ness foll6wed  in  addition  to  one's  principal 
articles  or  occupation. 

[See  note  at  end  of  this  ease.] 

Same. 

A  traveling  salesman,  who  engages  to  carry 
no  side  line  of  any  nature,  violates  his  con- 
tract as  matter  of  law  bv  carrying  another 
line  of  clothing,  in  addition  to  defendant's, 
though  he  carries  no  samples  or  catalogue, 
and  it  is  error  to  submit  the  question  to  the 
jury. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Courts  Cleburne 
eounty:     Worthinoion,  Judge. 

Action  by  R.  L.  Bibb,  plaintiff,  against 
Merrimac  Manufacturing  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Rbvershd. 

Marc€Uu9  L,  Do/oit  and  BnmdMigt  d  NeH-^ 
ly  for  appellant. 
Bratton  d  Bratton  for  appellee. 

[190]  Habt,  J.— R.  L.  Bibb  sued  the  Merri- 
mac Manufacturing  Company  to  recover  com- 
missions alleged  to  be  due  him  as  a  traveling 
salesman  by  them.  Tlie  defendants  averred 
that  they  had  paid  him  all  that  was  due  him 
except  $214.50  which  was  tendered  to  the 
plaintiff.  The  plaintiff  refused  to  accept  the 
tender  and  sued  for  a  larger  amount.  This 
is  the  second  appeal.  The  opinion  on  the 
former  appeal  is  reported  in  119  Ark.  443, 
178  S.  W.  403,  under  the  style  of  Merrimac 
Mfg.  Co.  V.  Bibb.  The  jury  returned  a  ver- 
dict for  plaintiff  and  the  defendants  have 
appealed.    The  material  facts  are  as  follows: 

The  defendants  were  engaged  in  manufac- 
turing and  selling  clothing  in  the  State  of 
New  York  and  the  plaintiff  was  a  traveling 
salesman.  On  the  15th  of  July,  1912,  they 
entered  into  a  written  contract  whereby  the 


plaintiff  agreed  to  travd  and  devote  his  en- 
tire time,  zeal  and  energy  towards  selling  the 
goods  of  defendants  in  the  States  of  Arkansas 
and  Missouri,  and  to  carry  no  side  Hne  of 
any  nature  whatever.  The  defendants  agreed 
to  pay  the  plaintiff  10  per  cent  on  all  ac- 
cepted orders,  including  mail  orders  and 
house  sales  coming  from  his  territory.  They 
agreed  to  pay  him  five  per  cent  on  all  ac- 
cepted orders  and  to  notify  him  of  all  declined 
orders  within  thirty  days  after  receipt  of  the 
same. 

The  plaintiff  testified  that  the  defendants 
committed  a  breach  of  the  contract  by  failing 
to  pay  him  as  provided  by  the  terms  of  the 
contract.  He  said  that  defendants  owed  him 
commission  on  individual  orders  in  the  sum 
of  $3,035.20;  that  another  representative  of 
the  defendant's  was  permitted  to  come  into 
his  territory  and  take  orders  to  the  amotuit 
of  $5,490  on  which  he  was  entitled  to  com- 
missions. After  deducting  the  amount 
[191]  paid  him,  the  defendants  owed  him 
$2,625.70.  According  to  the  testimony  of  the 
defendants  they  accepted  orders  sent  in  by 
the  plaintiff  in  the  sum  of  $12,850,  in  which 
they  owed  him  commissions  at  10  per  cent. 
They  paid  him  at  different  times  sums 
amounting  to  $1,071.50.  They  tendered  him 
the  sum  of  $214.50,  the  balance  which  they 
claimed  they  owed  him.  The  plaintiff  de- 
clined the  tender. 

In  the  opinion  on  the  former  appeal  the 
statement  of  facts  shows  that  the  plaintiff 
admitted  that  he  carried  a  side  line.  That  is 
to  say,  that  he  carried  another  line  of  cloth- 
ing in  addition  to  that  of  the  defendants. 
He  testified,  however,  that  the  side  line  did 
not  interfere  with  the  sale  of  the  defendants* 
line  of  clothing.  The  court  held  that  the 
admission  of  this  testimony  was  erroneous 
because  the  contract  in  express  terms  pro- 
vided that  the  plaintiff  should  carry  no  side 
line  of  any  nature  whatever.  On  the  retrial 
of  the  case  the  plaintiff  admitted  that  he 
carried  another  line  <^  clothing  while  work- 
ing for  the  defendants  and  made  sales  of  it 
but  he  testified  that  it  was  not  a  side  line. 
He  said  that  to  carry  a  side  line  a  salesnlaa 
must  have  samples  or  a  catalogue  of  the 
goods  which  he  was  selling.  Other  traveling 
salesmen  testified  to  the  same  effect. 

Counsel  for  defendants  assign  as  error  the 
action  of  the  court  in  adnsltting  this  testi- 
mony before  the  jury  and  in  submitting  to 
the  jury  the  question  of  whether  or  not  the 
plaintiff  carried  a  side  Hne  and  thereby  vio- 
lated his  contract.  We  think  counsel  for  the 
defendants  are  correct  in  their  contention. 
The  court  should  not  have  not  admitted  the 
testimony  and  should  have  told  the  jury  as 
a  matter  of  law  that  the  plaintiff  violated  his 
contract  by  carrying  a  side  line.  Webster 
defines  a  side  line  in  commercial  usage  to  be 
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a  luie  of  goods  sold  in  addition  to  one's  prin- 
cipal articles  of  trade.  The  Century  Diction- 
ary defines  it  to  be  a  line  or  course  of  busi- 
ness aside  from  or  additional  to  one*s  regular 
occupation.  Within  this  meaning  the  plain- 
tiff, according  to  his  own  testimony,  carried 
a  side  line.  It  does  not  make  any  difference 
that  he  did  not  carry  samples  or  have  a 
[192]  catalogue  of  the  goods  sold.  The  cata- 
logue or  samples  would  be  only  instrumentali- 
tieB  to  be  used  in  facilitating  the  sale  of  the 
goods  and  could  not  of  themselves  character- 
ize the  business  as  a  side  line. 

It  necessarily  follows  that  the  admission 
of  the  testimony  and  the  submission  of  the 
question  of  whether  the  plaintiff  carried  a 
side  line  was  prejudicial  to  the  rights  of  the 
defendants.  Under  the  law  as  announced  in 
the  opinion  on  the  former  appeal  the  plaintiff, 
notwithstanding  he  committed  a  breach  of  the 
contract,  was  entitled  to  commissions  on  all 
individual  orders  sent  in  by  him  after  he 
breached  the  contract,  which  were  accepted 
by  the  defendants.  After  he  had  breached 
the  contract  he  was  not  entitled  to  commis- 
sions on  house  orders  sent  from  his  terri- 
tory or  to  orders  sent  in  by  other  salesmen 
of  the  defendants  and  accepted  by  them. 

For  the  error  indicated,  the  judgment  will 
be  reversed  and  the  cause  remanded  for  a  new 
trial. 


NQT£. 

Carrying  Side  UAe  ae  Breacli  of  Con- 
tract  hj  Trtk-reltng  Balei 


Where  a  traveling  salesman  agrees  to  sell 
his  principal's  goods  exclus&vdy,  his  act  m 
selling  the  goods  of  others  is  a  breach  of  the 
contract  of  employment  as  a  matter  of  law. 
Merrimae  Mfg.  Go.  v.  BibU  119  Ark.  443, 
178  S.  W.  403;  Reis  v.  Volck,  151  App.  Diy. 
613,  136  N.  Y.  S.  367.  And  see  the  reported 
case. 

Thus  in  Reis  t.  Volek,  supra,  it  appeared 
that  the  defendant  was  employed  by  the 
plaintiff  as  a  salesman  on  a  drawing  account 
and  commission  to  sell  underwear  in  a  sped* 
fled  territory,  and  he  agreed  to  give  his  eenF- 
icee  exclusively  to  the  plaintijQf,  except  that 
he  was  permitted  to  sell  lor  his  own  account 
hosiery,  which  did  not  compete  in  any  way 
with  the  goods  he  was  to  sell  for  the  plain- 
tiff. In  violation  of  hia  agreensient  to  give 
the  plaintiff  his  exclusive  services,  and  with- 
out the  knowledge  of  the  plaintiff,  he  carried 
for  sale  and  sold  for  his  own  account  a  line 
of  nnderwear  similar  to  that  sold  by  the 
plaintiff.  In  an  action  to  recover  the  profits, . 
made  by  defendant  through  selling  this  com- 
peting line  of  merchandise,  the  court  said: 
''On  the  main  proposition  for  which  the  plain- y 
tiff  contends   there  seems   to  be   no   direct  y 


authority  in  this  state.  The  rigid  rules, 
however,  which  bind  an  agent  to  the  utmost 
fairness  in  his  dealings  with  respect  to  his 
principars  business,  are  universal  in  their 
application,  and  are  well  understood.  The 
only  difficulty  that  ever  arises  lies  in  their 
application  to  the  facts  of  a  particular  case. 
It  has  been  said  that  the  reason  for  thebc 
rigid  rules  respecting  agents  is  that  all  temp- 
tations shall  be  removed  from  one  acting  in  a 
fiduciary  capacity  to  abuSe  his  trust  or  seek 
his  own  advantage  in  the  position  which  it 
affords  him.  Mechem  on  Agency,  §  469.  One 
of  these  riUea  is  that,  where  an  agent  con- 
tracts for  his  entire  time  (and  his  entire 
services  stand  on  the  same  basis)  to  his  prin- 
cipal for  a  fixed  salary,  the  principal  is 
entitled  to  receive  any  money  earned  by  the 
agent  in  performing  services  for  third  persons. 
Mechem  on  Agency,  §  471.  More  especially 
ifi  this  true  when  the  business  engaged  in  is 
one  which,  in  its  very  nature,  competes  with 
that  of  the  principal  lor  then  there  is  a 
double  breach  of  duty.  Not  only  is  the  prin- 
cipal deprived  of  the  services  for  which  he 
has  contracted,  but  he  finds  these  services 
turned  against  himself.  .  .  .  It  is  objected 
that  the  right  to  recover  profits  realized  by 
an  agent  linuted  to  cases  in  which  he  has 
dealt  improperly  with  the  subject  of  his 
agency,  or  has  engt^ged  in  a  busineas  com- 
peting with  that  of  his  principal.  If  that  be 
true,  we  find  both  elements  existing  in  the 
present  case.  ^  The  subject  of  defendant's 
agency  was  the  sale  of  underwear,  and,  while 
{Plaintiff  was  unable  to  specify  instances  in 
which  sales  of  its  underwear  were  interfered 
with  and  prevented  by  the  defendant's  at- 
tempts to  sell  other  underwear,  we  are  bound 
to  indulge  in  the  presumption  that  there 
was  such  interference.  It  is  contrary  to  the 
common  experience  ol  human  nature  to  pre- 
sume that  defendant,  having  underwear  to 
sell  for  his  own  profit,  would  give  that  energy 
and  effort  to  the  sale  of  the  plaintiff's  goods 
that  his  contract  and  duty  required.  His 
duty  was  to  give  plaintiff  the  benefit  of  his 
exclusive  services  in  selling  underwear,  and  if 
he  failed  to  do  so,  but  devoted  a  part  of  his 
efforts  to  selling  other  underwear,  he  was 
using  for  his  own  profit  that  which  he 
had  contracted  to  give  to  plaintiff.  It 
is  also  said  that  the  rule  contended  for  by 
plaintiff  is  limited  to  cases  in  which  the  agent 
is  in  receipt  of  a  fixed  salary.  Without  con- 
ceding that  there  is  any  logical  reason  for 
such  a  limitation)  it  is  a  sufficient  answer  to 
the  objection  to  point  out  that  defendant  was 
in  receipt  of  a  fixed  and  certain  salary.  .  .  . 
The  case  as  we  find  it  therefore  is  thai  sn 
\a^ent  who,  for  a  fixed  and  irreducible  oom- 
V  pensation,  has  agreed  to  devote  his  entire 
\  services  to  the  selling  of  a  certain  line  of 
/goods  for  his  principal,  has  surreptitiously 
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engeiged  for  his  own  profit  in  selling  a  similar 
line  of  goods  in  competition  with  his  prin- 
cipal's  business.  In  our  opinion  he  cannot  be 
permitted  to  retain  the  profits  of  his  unfaith- 
ful acts,  and  the  principal  is  entitled  to  re- 
cover them,  without  proving  damage  to  him- 
self by  loss  of  profits  or  otherwise." 

In  Merrimac  Mfg.  Co.  t.  Bibb,  119  Ark. 
443,  178  S.  W.  403,  a  former  appeal  of  the 
reported  case,  it  was  held  that  where  a  con- 
tract of  employment  provided  that  the  agent 
or  salesman  should  travel  for  the  employer 
and  devote  his  entire  time,  zeal  and  energy 
towards  selling  goods  in  the  states  of  Ar- 
kansas and  Missouri  and  carry  no  side  line 
whatever,  the  salesman  by  carrying  a  side 
line  committed  a  breach  of  the  contract,  but 
that  notwithstanding  this  he  was  entitled 
to  recover  commissions  on  all  oMers  which 
were  sent  in  by  himself  and  accepted  by  the 
company.  He  was  not  entitled  to  recover 
on  mail  orders  sent  in  by  other  represen- 
tatives of  the  principal  traveling  in  the 
same  territory  although  the  original  contract 
entitled  the  salesman  to  commissions  on  mail 
orders  and  the  sending  of  the  other  salesman 
was  a  breadth  of  the  contract. 

However,  in  Graham  v.  J.  L  Case  Thresh- 
ing Mach.  Co.  19  Maoiitoba  27,  it  waa  held 
that  wher^  an  agent  was  employed  as  a  sales* 
man  of  machinery  agreeing  to  canvass  dili- 
gently for  purchasers  and  not  to  sell,  canvass 
or  be  interested  in  the  sale  of  similar  machin- 
ery for  any  other  person  or  firm  the  act  of 
the  salesman  in  entering  into  an  agreement 
with  another  company  without  attempting 
to  sell  or  canvaas  directly  or  indirectly  for 
that  company  was  not  a  breach  of  his  con- 
tract of  employment. 

In  Davis  v.  Huber  Mfg.  Co.  119  la.  56,  93 
N".  W.  78,  it  was  held  that  where  a  local 
a^ent  was  acting  under  a  written  contract 
under  which  he  was  appointed  agent  to  solicit 
orders  for  machinery,  and  agreed  to  canvass 
the  territory  assigned  to  him  in  a  most  thor- 
ough manner  and  do  all  in  his  power  to  secure 
orders  for  his  employer's  madiinery,  it  being 
further  agreed  that  if  the  agent  solicited  or- 
ders for  ot^er  houses  the  principal  might  can- 
cel the  contract,  the  breach  of  contract  by  the 
agent  in  taking  orders  for  others  was  waived, 
at  least  by  implication,  by  the  act  of  the 
principal  in  accepting  agent's  services  after 
knowledge  of  the  breach,  and  the  principal 
was  estopped  from  interposing  the  breach  as 
a  defense  to  the  claim  of  the  agent  for  com- 
missions. 

In  Geiger  t.  Harris,  19  Mich.  209,  it  was 
held  that  a  traveling  salesman  did  not  com- 
mit a  breach  of  his  contract  of  employment 
by  extending  civilities  in  his  spare  time  to  a 
former  employer,  and  by  bringing  or  sending 
in  gratuitously  orders  brought  to  him  by  old 
customers  of  the  former  employer,  some  of 


those  orders  being  received  while  he  was 
negotiating  sales  of  wares  for  his  present 
employer.  The  charge  of  the  court  below 
which  was  approved  by  the  appellate  court 
was  as  follows:  "If  you  shall  find  that  the 
plaintiff  was  in  the  habit  of  procuring  orders 
during  the  time  that  the  defendants  were  en- 
titled to  his  services  under  the  contract,  then 
you  would  have  a  right  to  consider  that. 
That  would  be  a  breach  of  the  contract, — to 
be  engaged  in  other  business  during  the  time 
that  they  were  entitled  to  his  services.  But 
you  will  make  the  distinction.  If  you  find, 
as  testified  to  by  plaintiff,  that  he  did  not 
seek  any  orders,  that  he  did  not  take  aay 
time  from  the  defendants,  that  these  were 
mere  requests  to  him  to  hand  in  orders,  and, 
as  he  testified,  and  as  Hinnan  testified,  they 
were  all  Hinnan's  old  oustcmers,  he  had  no 
control  over  them;  if  you  find  he  merely  did 
that,  so  as  not  to  hiterfsre  with  bis  dtities 
to  the  defendant,  that  would  not  be  a  breadi 
of  his  contract.  In  other  words,  if  he  ful- 
filled his  duty  to  the  defsndants,  as  he  was 
bound  to  do  under  the  hiring,  the  contract 
would  not  have  been  broken  upon  his  part 
in  that  regard;  but  if  you  shall  find,  as  I 
said,  that  he  took  the  time  that  belonged  to 
the  defendants,  and  engaged  in  a  business 
contrary  to  the  hiring,  then  that  would  be 
such  a  violation  of  the  oontxmet  as  would 
prevent  his  recovery." 

In  Seabum  v.  Zachmann,  90  App.  Dir.  218, 
90  N.  Y.  8.  1005,  an  aetion  based  on  the 
aHeged  wrongful  discharge  of  a  salesman,  the 
facts  were  stated  by  thd  c6urt  as  follows: 
"The  contract  of  employment  was  as  follows: 
'New  York,  October  3d,  1901.  Agreement 
made  this  7th  day  of  October,  between  Mi- 
chael Zachmann,  party  of  the  first  part,  and 
Perry  S^burn,  party  of  the  second  part,  as 
follows:  Party  of  the  first  part  agrees  to 
eniploy  partf  of  the  second  part  as  traveling 
salesman,  at  a  salary  of  twenty-five  dollars 
per  week,  for  a  term  of  six  months,  further- 
more agrees  to  pay  expenses  while  upon  the 
road,  and  party  of  the  first  part  further 
agrees  to  pay  party  of  the  second  part  com- 
mission that  it  costs,  less  7i  per  cent  to  sell 
duri]%  the  term  of  this  agreement.  Party 
oi  the  first  part  to  pay  salary  weekly.  Parly 
of  the  second  part  agrees  and  guarantees  to 
sell  seven  thousand  dollars.  This  contract  to 
take  effect  November  fourth,  1901.  Michael 
Zachmann.'  On  the  cross-examination  of  the 
plaintiff  the  court  excluded  evidence  that  he 
had  sold  goods  for  others  during  the  period  of 
his  employment  by  the  defendant,  and  defend- 
ant duly  excepted.  The  defendant  was  asked 
by  his  counsel  if  anything  was  said  at  the  time 
of  making  the  agreement  with  reference  to 
his  selling  goods  for  others  during  the  time 
of  his  employment  by  the  defendant,  and  if 
anything    on    that    subject    was    afterwards 
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said  between  them,  and  for  the  conversation 
between  them  at  their  last  interview  in  April,, 
when  plaintiff  claims  that  he  was  discharged, 
and  the  defendant  that  he  left  voluntarily. 
This  was  objected  to  and  excluded,  and  the 
counsel  for  defendant  took  an  exception.  The 
plaintiff  had  testified  that  he  demanded  his 
salary,  and  payment  was  refused,  and  he  was 
discharged."  The  court  said :  "By  the  terms 
of  the  agreement  the  weekly  salary  was  pay- 
able weekly,  and,  although  the  plaintiff  could 
maintain  an  action  for  any  instalment,  it 
was  incumbent  upon  him  to  show  perform- 
ance of  the  contract  down  to  the  time  that 
such  Instalment  became  payable.  If  the 
plaintiff  left  the  defendant's  employment 
without  cause,  it  is  manifest  tliat  he  could 
not  recover  the  weekly  salary  for  any  future 
time,  nor  for  the  week  during  which  his 
breach  of  the  contract  occurred,  and  the  de- 
fendant would  be  at  liberty  to  counterclaim 
the  damages  arising  out  of  the  plaintiff's 
breach  of  the  contract  against  the  plaintiff 
for  any  prior  instalment.  The  defendant's 
denial  of  the  rendition  of  the  services  per- 
mitted him  to  show,  by  cross-examination  of 
the  plaintiff  or  otherwise,  that  the  plaintiff 
violated  the  contract  by  engaging  in  other 
employment  during  the  time  that  defendant 
was  entitled  to  hia  services.  This  was  the 
object  of  some  of  the  evidence  offered  and 
excluded.  It  cannot  be  successfully  main- 
tained on  the  record  that  the  court  did  not 
intend  to  exclude  evidence  of  other  employ- 
ment by  the  plaintiff  during  the  period  for 
which  he  seeks  to  recover  the  weekly  salary. 
The  evidence  manifestly  was  not  directed  to 
the  period  after  the  plaintiff  left  the  defend- 
ant's employ,  because  it  might  be  assumed 
that  he  then  engaged  in  other  employment. 
The  purpose  of  the  evidence  was  to  prevent 
a  recovery  of  some  or  all  of  the  weekly  in- 
stalments of  salary.  The  court  evidently 
deemed  the  decision  in  Walsh  v.  New  York, 
etc.  Co.  88  App.  Div.  477,  86  N,  Y.  S.  83, 
controlling  that  the  defendant  could  not  de- 
feat the  plaintiff's  recovery  without  counter- 
claiming  his  damages,  but  that  case  is  not  an 
authority  on  the  proposition  under  consider- 
ation here.  It  holds,  in  effect,  that  the  re- 
covery of  an  instalment  which  has  become 
due  and  payable  can  only  be  defeated  by  a 
counterclaim;  but  the  purpose  of  the  evi- 
dence in  the  case  at  bar  was  to  show  that  the 
instalments  of  salary  never  became  due,  on 
account  of  the  plaintiff's  breach  of  the  con- 
tract during  the  period  for  which  he  seeks  to 
recover  them.  No  question  of  estoppel  by 
defendant,  or  for  waiver  of  any  such  breach 
of  the  contract  on  the  part  of  the  plaintiff,  is 
presented  by  the  record.  There  can  be  no 
dotibt  that  under  the  contract,  without  proof 
of  a  concurrent  or  collateral  agreement,  the 


defendant  was  entitled  to  the  plaintiff's  ex- 
clusive services." 
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Automobiles  —  Nesligenoe  of  I>riTer  — 
Imputation  to  Guest. 

The  negligence  of  a  driver  of  an  automobile 
is  not  imputable  to  a  guest  who  is  not  shown 
to  have  co-operated  in  running  the  car. 

[See  note  at  end  of  this  case.] 
Contributory    Heffliseneo    ml    Guest  in 

Antomobile. 

Where  during  a  trip  taken  at  night  the 
lights  of  an  automobile  fail,  and  the  owner 
and  driver  avails  himself  of  the  earliest  op- 
portunity to  improvise  or  repair  an  oil  lamp 
attached  to  the  dash,  after  which  the  journey 
is  continued,  the  driver  being  an  experienced 
driver,  and  being  accompanied  and  assisted 
by  one  who  is  familiar  with  the  roads,  and 
where  the  roads  are  muddy  and  the  automo- 
bile is  driven  slowly,  it  is  held  that  a  guest 
continuing  the  journey  as  a  passenger  in  the 
roar  seat  of  the  car  is  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence. 

Contributory  Neglisenoe  as  Question 
for  Jury. 

The  questions  of  contributory  negligence 
and  proximate  cause  are  questions  of  fact  for 
the  jury,  and  the  verdict  of  a  jury  determin- 
ing such  facts  adversely  to  the  defendant  will 
not  be  set  aside,  unless  the  evidence  is  such 
that  in  the  mind  of  the  court  reasonable  men 
would  necessarily  arrive  at  a  different  con- 
clusion, and  there  is  no  reasonable  basis  for 
them  to  differ  in  this  conclusion. 

Railroads  —  Crossias  Accident  — Neg* 
ligent  Construction  of  Crossing  — 
Vienr  Obscured. 

The  defendant  railroad  company,  in  con- 
structing its  railroad,  intersected  a  trail  or 
roadway  which  had  long  been  used  hy  the 
public,  constructed  therein  a  deep  cut,  and 
failed  to  guard  the  same.  It  is  held  that  the 
question  of  negligence  was  oAe  of  fact  lor  the 
JTiry. 


Where  it  is  shown  that  a  railroad  compaAV 
had  intersected  a  roadway  long  used  by  the 
public,  and  constructed  therein  a  cut  with- 
out providing  warning  signals  of  any  sort, 
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its  acts  in  so  doing  may  aakouat  to  negli- 
gence, .  even  though  the  roadway  is  not  a 
legally  establiahed  highway  or  street. 

Amtomoblles  ^-  Coatributorjr  Nes- 
lisenoe  of  Oecnpant  »  Laok  of  Stat- 
utory Equipment. 

Koncompliance  with  a  statutory  require- 
ment that  automobiles  should  be  supplied 
with  two  lights  at  the  front  of  the  car  does 
not,  as  a  matter  of  law,  amount  to  contribu- 
tory negligence  on  the  part  of  a  gvest  riding 
in  the  car. 

[See  18  Ann.  Cas.  242;  Ann.  Gas.  1914A 
128.] 

I<aok  of  Ificease. 

Tlie  failure  of  an  owner  and  driver  of  an 
automobile  to  renew  his  liceiisc  from  the  state 
does  not  preclude  a  recovery  of  damages  for 
negligence  of  tlie  defendant  which  caused  the 
death  of  an  occupant. 

[See  18  Ann.  Cas.  242;  Ann.  Cas.  1914A 
128.] 

Judicial  Notioo  —  MortaUty  Tables. 

In  the  absence  of  evidence  going  to  estab- 
lish the  probable  duration  of  life  or  expec- 
tancy of  one  whose  death  resulted  from  the 
negligent  act  of  another,  the  court  may  take 
judicial  notice  of  any  standard  mortality 
tables  and  instruct  the  jury  as  to  the  facts 
stated  therein.  While  the  statute  makes  the 
Carlisle  Mortality  Tables  admissible  as  evi- 
dence of  such  fact,  it  does  not  preclude  the 
court  from  taking  judicial  notice  of  such 
tables  as  are  generally  used  to  establish  life 
expectancy. 

[See  Ann.  Cas,  1918B  415.] 

Hanaless  Error  —  Ezolnding  Fouada* 
tion  for  Impeacbnient. 

The  exclusion  of  questions  asked  of  a  wit- 
ness and  to  lay  a  foundation  for  direct  im- 
peacliment  by  proof  of  contradictory  state- 
ments made  by  him  as  a  witness  in  the  trial 
of  another  case  growing  out  of  the  same  acci- 
dent are  not  prejudicial,  where  witness  ad- 
mits that,  if  the  record  on  the  other  case  is 
as  stated  to  him  by  counsel,  he  will  concede 
that  he  testified  that  way,  and  where  a  com- 
parison of  the  record  shows  no  substantial 
conflict. 

Trial  —  Viow  of  Promises  »  Bisorotlon 
to  Refnso. 

The  trial  court's  refusal  to  permit  an  in- 
spection of  the  premises  by  the  jury  is  held 
not  to  be  an  abuse  of  its  discretion  in  view 
of  the  length  of  time  which  had  elapsed  since 
the  accident  and  the  changes  that  might  have 
taken  place  in  the  appearance  of  the  premises. 

[See  18  Ann.  Cas.  730.] 

Railroads  —  Kaintonanoo  of  Crossing 
—  Instmetion  Mot  Klsloadins. 

An  instruction  that  a  railway  was  bound 
to  use  reasonable  care  in  the  construction  and 
maintenance  of  its  cut  in  a  reasonably  safe 
condition  for  travel  upon  the  road  which  it 
crosises,  and  that  otherwise  it  is  liable  for 
injury  sustained  thereby,  in  view  of  the  entire 
instruction,  is  not  misleading. 

Appeal  from  District  Court,  Itamsey 
county:     Coolet,  Judge. 


Action  by  Geneva  U.  Chambers,  plaintiff, 
against  Minneapolis,  Bt  Paul  and  Sauit  Ste. 
Marie  Hallway  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affi&bced. 

Flynn  d  Traynor,  A.  if.  Bright  and  John 
L,  Urdall  for  appellant. 

Coicon  d  Admmmm  and  H.  B.  Blood  for 
respondent. 

[389]  BiBDZELL,  J.^This  aetion  was 
brought  to  recover  damages  occasioned  by  the 
death  of  plaintiff's  husband,  George  C.  Cham- 
bers, in  an  automobile  accident.  At  the 
trial  in  the  district  court  oi  Ramsey  county 
judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $8,000,  an4  from  this  judgment  and 
from  the  order  denying  a  motion  for  a  new 
trial  the  defendant  appeals  to  this  court. 
The  facts  are  as  follows:  On  the  night  of 
April  26,  1913,  CSiarles  Doyon,  John  McLean, 
Charles  Bebillard,  and  George  C.  Chambers, 
husband  of  the  plaintiff,  made  a  trip  from 
Church's  Ferry  to  Devils  Lake  in  an  automo- 
bile. As  the  party  approached  Devils  Lake 
along  an  old  road  or  traif  which  will  be  more 
fully  described  hereinafter,  the  automobile 
fell  into  an  unguarded  cut  on  the  right  of 
way  of  the  defendant  railroad  company, 
throwing  the  occupants  out  and  inflicting 
injuries  upon  Chambers,  from  which  he  died 
before  he  could  be  removed  to  the  hospital. 
The  automobile  belonged  to  Doyon,  who  drove 
the  car,  and  the  remaining  members  of  the 
party  were  riding  as  his  guests.  McLean  and 
Rebillard  had,  during  [390]  the  day,  ar- 
ranged with  Doyon  to  ride  with  him  from 
Church's  Ferry  to  Devils  Lake  while  Cham- 
bers asked  permission  that  evening  to  accom- 
pany them  on  the  trip. 

The  party  left  Church's  Forrj  at  about 
7:45  P.M.,  just  as  it  was  getting  dusk,  and 
when  they  had  driven  about  7  miles  the  lights 
gave  trouble  and  Anally  went  out  altogether, 
about  6  miles  from  Grand  Harbor.  After  an 
unsuccessful  attempt  to  borrow  a  lantern  at  a 
farmhouse,  they  drove  on  to  Grand  Harbor 
without  lights,  and  there  obtained  a  wick  and 
oil  for  the  oil  lamp  attached  to  the  car,  on 
the  left  side  of  the  dash.  A  robe  was  so 
placed  over  the  windshield  as  to  prevent  the 
direct  rays  from  the  lamp  striking  the  eyes 
of  the  driver,  Doyon,  who  sat  on  the  side  of 
the  car  opposite  the  lamp.  McLean  occupied 
the  front  seat  with  Doyon,  while  Rebillard 
and  Chambers  occupied  the  rear  seat. 

Doyon  was  an  experienced  driver,  w)io 
estimated  that  he  had  driven  an  automobile 
about  100,000  miles.  :McLean  was  the  sheriff 
of  Ramsey  county  and  had  resided  in  Devils 
Lake  for  many  years.  He  was  thoroughly 
familiar  with  all  the  roads  leading  to  and 
from  the  city.    On  the  night  of  the  accident 
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the  roads  were  heavy^  being  somewhat  muddy, 
and  the  night  was  dark.  From  Ohureh's 
Ferry  to  the  plaee  of  the  accident,  they  had 
driven  a  distance  of  about  21  miles.  Most  of 
the  way  they  were  driving  in  low  gear  and 
the  remainder  of  the  time  in  intermediate 
gear.  The  oil  lamip  furnished  a  dim  light 
which  served  to  light  the  way  ahead  for  6  or 
8  feet  on  the  average,  and  sometimes  as  far 
as  20  or  25  feet,  according  to  the  testimony 
of  Doyon.  McLean  road  with  one  foot  on  the 
running  board  and  the  other  in  the  ear,  in 
order  to  look  ahead  and  assist  Doyon  in 
keeping  the  car  on  the  road. 

The  road  traversed  from  Grand  Harbor  to 
Devils  Lake  runs  in  a  southeasterly  direction, 
parallel  with  the  Great  Northern  Railroad. 
At  a  point  just  beyond,  the  eity  limits  of 
Devils  Lake  the  road  leaves  the  line  of  the 
railroad  and  runs  due  east  on  the  section  line 
between  sections  28  and  33.  As  this  section 
road  nears  the  city  proper  there  are  roads  or 
trails  branching  off  it  and  running  in  a  south- 
easterly direction,  connecting  with  Ninth, 
Tenth,  Eleventh,  Twelfth,  and  Fourteenth 
streets  of  the  city.  One  of  the  main  trails  or 
roads  branching  off  the  section-line  trail  or 
road  turns  off  at  a  point  some  249  feet  west 
[391]  of  the  section  comer  common  to  flec- 
tions 28,  38,  27,  and  34,  and  within  the  dty 
limits. 

During  the  spring  and  summer  prior  to  the 
accident,  the  defendant  railroad,  in  construct- 
ing its  line  into  Devils  Lake,  intersected  that 
section-line  road  or  trail  which,  prior  to  thst 
time,  had  continued  due  east  to  2dinnewau- 
kan  avenues,  one  of  the  principal  streets  in  the 
eity.  The  railroad  intersected  this  trail  at  a 
point  some  distance  east  of  the  section  corner 
above  referred  to,  crossing  the  road  diag- 
onally in  a  southeasterly  direction  as  viewed 
from  the  wteet.  Where  the  railroad  crossed 
the  road  there  was  a  cut  30  feet  wide  and 
about  15  feet  deep  through  the  road,  whidi 
cut  was  unguarded  and  devoid  of  warning 
signals  of  any  character.  There  is  a  tele- 
phone line  running  along  the  section-line 
roadway,  extending  beyond  the  intersection  to 
Minewaukan  avenue,  the  poles  being  north  of 
the  section  line  and  of  the  traveled  road.  The 
secion-line  road  or  trail  was  not  graded,  nor 
were  any  of  the  roads  or  trails  branching  off 
the  same  graded  at  the  time.  There  was 
no  change  in  the  level  of  the  section-line 
road  that  would  indicate  a  crossroad,  or  mark 
the  point  where  the  roads  or  trails  branched 
off  to  the  southeast.  This  is  true  even  of  the 
crossing  of  the  section-line  road  that  comes 
down  from  the  north  and  intersects  the  east 
and  west  road  at  a  point  a  little  way  east 
of  the  turn  where  the  last  southeast  trail 
leaves  the  section-line  road  to  connect  with 
Fourteenth  street. 

The  evidence  establishes  that  the  road  upon 
which  the  party  was  traveling  had  been  used 


for  many  years  as  a  roadway  leading  to  the 
'City  of  Devils  Lake,  and  there  is  abundant 
evidence  of  its  use  as  such,  not  only  to  the 
point  where  the  various  roads  or  trails  braneh 
off  to  the  southeast,  connecting  with  Ninth, 
Tenth,  Eleventh,  Twelfth,  and  Fourteenth 
streets,  but  also  beyond  such  points  and  east 
of  the  railroad  intersection  to  Minnewau- 
kan  avenue.  While  the  appellant  raises  a 
question  as  to  whether  the  road  extending 
from  the  place  where  the  last  southeasterly 
branch  leaves  to  connect  with  Fourteenth 
street  is  or  ever  was  a  l^;ally  established 
public  road  or  street,  we  regard  the  fact  upon 
which  the  existence  of  such  legal  highway 
would  depend,  as  well  as  the  legal  conclusion 
to  be  drawn  from  such  facts,  to  be  immaterial 
to  a  determination  of  any  issue  involved  in 
this  case.  The  action  was  started  originally 
against  both  the  defendant  and  the  city  of 
Devils  Lake,  but  it  was  subsequently  dis- 
missed as  to  the  eity. 

[392]  It  further  appears,  according  to  the 
evidence  of  Mr.  Doyon,  that  as  they  traveled 
along  the  section-line  road  they  kept  toward 
the  north  side  of  the  roadwav,  because  the 
wheeling  was  better,  and  that  he  was  guided 
partly  by  the  telephone  poles. 

When  about  40  or  60  feet  from  the  cut,  it 
appears  that  the  automobile  veered  to  the 
south,  leaving  the  main  trail  a  distance  of 
perhaps  a  rod  or  more.  Doyon  accounts  for 
this  deviation  from  the  main  trail  bv  his 
inclination  in  driving  to  bear  toward  ^e 
right.  It  appears  that  McLean  saw  a  large 
rock  ahead  of  the  car;  and,  while  his  impres- 
sions seemed  to  be  indistinct  as  to  whether 
he  had  told  Doyon  to  turn  to  the  left  in  order 
to.  get  back  to  the  trial  before  he  saw  the 
rock,  or  whether  it  was  his  impulse  to  avoid 
a  eollision  with  the  rode  that  led  him  to  tell 
Doyon  to  turn  to  the  left,  it  is  nevertheless 
a  fact  that  Doyon  did  steer  sharply  to  the 
left,  at  McLean^s  command,  thereby  avoiding 
the  rock.  Immediately  thereafter  the  car 
fell  into  the  c^t,  striking  it  at  right  angles. 

Though  there  are  many  assignments  of 
error,  the  appellant  urges  two  principal 
questions  for  consideration.  First,  the  ques- 
tion as  to  whether  or  not  Chambers 
guilty  of  contributory  negligence;  and, 
ond,  as  to  whetlier  the  defendant  was  guilty 
of  any  actual  negligence  in  failing  to  guard 
or  protest  the  eut  in  any  way.  The  principal 
argument  is  addressed  to  the  first  question. 
We  will  therefore  consider  it  fully  before 
passing  to  the  second  question  and  to  the 
other  specifications  of  error.  Section  2973 
of  the  Compiled  Laws  of  1913  requires  every 
owner  of  an  automobile  to  provide  the  same 
with  not  less  than  two  lights  in  front  of 
such  machine,  one  of  which  shall  be  on  either 
side.  Section  2976  of  the  Complied  Laws  of 
1913  makes  a  violation  of  the  above  regula- 
tion a  misdemeanor.  It  is  argued  that  Cham- 
bers was  guilty  of  contributory  negligence  as 
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a  matter  of  lnw  in  renuuning  in  an  «4itQino- 
bile  being  driven  upon  a  pttblic  highway  wh«a 
not  provided  with  proper  light*  as  required 
bj  law,  and  in  Bueh  eiicumaibasnoee  ae  to  reat' 
der  at  least  the  driver  of  the  car  liable  to 
punishment  for  the  conunissioa  of  a  misde- 
meaner.  It  is  a  well-established  propoeitioa 
that  the  negligenee  of  a  driver  is  not  imput- 
able to  a  passenger,  and  this  rule  applies 
whether  the  conveyance  is  a  public  conveyance 
or  a  private  one.  Berry,  Automobiles,  2d  ed. 
§  318;  2  R.  G.  L.  1207;  Ouverson  v.  Grafton, 
5  N.  D.  281,  65  N.  W.  676;  Bebillard  v. 
[393]  Minneapolis,  ete.  R.  Co.  LjK.A.1015B 
9o3,  133  C.  C.  A.  9,  216  Fed.  503-^06;  Wilson 
V.  Puget  Sound  £lectric  R.  Ca  62  Wa«h. 
522,  132  Am.  St.  Bep.  1044,  101  Pdc.  50; 
Beach  y.  Seattle,  85  Wash.  379,  148  Pac  39; 
7  Am.  &  £ng.  Enc.  of  Law  (2d  ed.)  447»  448. 

Any  negligence  of  whieh  Doyon  and 
McLean,  as  the  operators  of  the  car,  under 
tbi!  circumstances  in  question  may  be  guilty, 
is  therefore  not' to  be  attributed  to  Chambers 
and  recovery  of  damages  for  causing  his  death 
is  not  to  be  denied  unless  he  was  guilty  of 
contributory  negligenee.  Since  it  is  clear 
that  he  had  no  part  in  the  operation  of  the 
car,  the  negligence,  if  any,  which  would  pre* 
elude  a  recovery  by  the  plaintiff,  must  consist 
in  the  fact  that  Chambers  voluntarily  re- 
mained in  the  autcmiobile  with  a  knowledge  of 
dangers  incident  to  its  operation  under  the 
circumstances  disclosed  by  the  facts  in  this 
case.  Briefly  stated  the  question  is,  Was 
Chambers  gujlty^  of  contributory  negligence  as 
a  matter  of  law  in  remaining  in  the  back  seat 
and  riding  in  the  ear,  knowing  that  the  light 
was  probably  Insufficient  to  enable  the  driver 
to  discover  a  dangerous  condition  of  the  high- 
way ahead,  and  equally  insufficient  to  enable 
him  to  readily  detect  landmarks  and  turns 
which  would  enable  him  to  know  at  all  times 
whether  he  was  upon  the  proper  road? 

Ordinarily,  the  question  of  oontrifamtory 
'negligence  is  one  of  fact  to  be  determined  by 
the  jury;  and  the  determination  of  this  ques- 
tion by  the  jury  is  as  binding  upon  the  court 
as  is  a  verdict  upon  any  other  question  jw-op- 
erly  submitted  to  it.  like  verdict  can  imly  be 
set  aside  where  the  evidraee  is  such  that^  in' 
the  mind  of  the  court,  reasonable  care  would 
necessarily  infer  negligenee  from  the  facts 
proved,  and  where  there  is  no  reasonable  basis 
for  them  to  differ  in  this  condusion.  Chris- 
topher son  V.  MlnneapoliB,  etc  R.  Co.  28  N.  D. 
128,  L.R.A.1916A  761,  147  N.  W.  791,  Ann. 
Oas.  191 6E  683;  Severtson  v.  Northern  Pac. 
R.  Co.  32  N.  D.  200,  165  N.  W.  11;  Felton  v. 
Midland  Continental  K.  Co.  82  N.  D.  223,  155 
N.  W.  23.  In  decfdilig  whether  or  not  Cham- 
bers, in  remaining  in  the  autombbile^  was 
guilty  of  contributory  negligence  as  a  matter 
of  law/  we  must  look  to  all  the  circumstances 
in  which  he  continued  his  journey  as  a  pas- 


mmgn  in  the  ear.  Chambero  was  the  editor 
of  a  newspaper  ia  Church's  Ferry,  and  was 
personally  acquainted  with  both  [3f4]  Doyon 
and  MdieaB.  It  might  be  reasonably  inferred 
that  he  knew  that  Doyon  was  an  experienced 
driver,  and  that  McLean  was  thoroughly^fa- 
miltar  with  the  roads  leading  from  Church's 
Ferry  to  Devils  Lake.  The  roads  were  muddy 
and  the  car  traveled  slowly.  When  tiie  light 
gave  out,  another  was  improvised  wliich 
would  be  reasonably  sufficient  to  guard 
against  the  danger  of  collision.  MdLean,  who 
was  most  familiar  with  the  roads,  placed  him- 
self in  such  a  positiooi  as  to  be  able  to  keep  a 
lookout,  thereby  assisting  the  driver  to  keep 
on  the  xoad.  In  view  of  all  these  facts  and  of 
the  reasonable  impressioBS  they  would  make 
upon  the  mind  of  <me  oceupying  the  position 
of  Chambers  at  the  time  of  the  accident,  we 
think  that  the  question  as  to  whether  or  not 
the  deceased  acted  with  a  due  regard  for  his 
own  safety  in  remaining  in  the  oar  under  the 
eircumatanoes  was  a  question  proper  for  the 
consideration  of  the  jury.  While  reasonable 
men  might  well  differ  as  to  the  propriety  of 
his  conduct  under  the  circumstances  in  ques- 
tion ^  we  cannot  say  that  it  was  so  dearly 
his  duty  to  adopt  the  other  alternative,  and 
get  out  of  the  car  and  either  walk  or  stop 
overnij^t  in  a  fajmhonse  or  a  village  hotel 
before  arriving  at  his  destination,  as  to  re- 
mtove  from  the  jury  the  determination  of  the 
questioo  of  contributory  negligeDoe.  In  fact 
we  believe  that  most  men  of  ordinary  pru- 
dence would  have  regarded  tdiemselves  as 
reasonably  safe  if  placed  in  the  circumstances 
of  Chambers,  and  would  have  continued  the 
journey  just  as  he  did. 

It  is  by  no  means  .dear  that  the  accident 
would  itvre  been  avoided  had  the  automobile 
been  provided  with  the  lights  required  by 
statute,  'or  even  with  lif^ts  that  would  have 
been  perfieot  in  their  efficiency;  so  that,  if  it 
be  assumed  that  the  operators  oi  the  car 
were  Negligent  in  failing  to  provide  proper 
lights  and  the  deceased  negligent  in  remain- 
ing in  the  car,  it  does  not. necessarily  follow 
that  the  questions  of  contributing  and  proxi- 
mate causes  could  be  decided  by  the  court  as 
matters  of  law.  The  statute  is  regard  to  the 
lighting  ol  automobiles  at  night  would  be 
satiefled  by  the  furnishing  of  two  lights,  re- 
gardless of  their  candle  power,  and  there  is 
no  requirement  as  to  reflectors  of  any  sort. 
Two  dash  lights  would  not  have  lighted  the 
road  any  greater  distance  ahead  than  one 
light.  The  law  does  not  purport  to  fix  an 
exclusive  standard  of  due  care  in  the  matter 
of  providing  lights,  and  if  the  statutory  re- 
qufrement  is  violated  it  does  not  follow  that 
the  [3M]  one  so  violating  ther  Statute,  or  one 
riding  in  an  automobile  witii  knowledge  that 
the  statute  Is  bdng  violated  in  this  par 
ticular,  is  necessarily  precluded  from  recover- 
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ing  daaMtges.  There  are  still  the  queetions 
ol  proximate  cause  and  contributory  n^li- 
gence.  The  supreme  court  of  Utah  in  dealing 
with  such  a  situation  uses  the  following  lan- 
guage: '^Whether  the  lights  are  of  the  char- 
acter required  by  the  statute  must  ordinarily 
be  determined  from  the  evidence,  and  in  case 
they  do  not  conform  to  the  statutory  require- 
ments, the  question  still  remains  whether  the 
absence  of  sufficient  lights  was  the  proximate 
cause  of  the  accident  or  not.  These  are  ques- 
tions of  fact.  The  same  may  be  said  with 
regard  to  the  speed.''  Sweet  v.  Salt  Lake 
City,  43  Utah  300-326,  134  Pac.  1167,  8  N.  0. 
0.  A.  922.  Owing  to  the  condition  of  the 
road,  the  automobile  was  traveling  along  the 
morth  side;  and,  there  being  no  change  in  the 
grade  at  the  various  points  where  other  roads 
branched  off  or  intersected,  the  driyer  might 
well  have  passed  them  without  being  aware 
thatt  he  had  done  so.  Furthermore  it  ap- 
pears that  the  land,  from  the  point  of  the 
last  branching  trail  to  within  about  a  rod  or 
two  of  the  cut  eloped  slightly  upward,  and 
that,  after  reaching  the  crest  of  the  gradual 
incline,  the  ground  sloped  the  other  way,  the 
east  bank  of  the  cut  being  lower  than  the 
west  bank.  This  condition  would  necessarily 
tend  to  obscure  the  cut  when  approached  from 
the  west.  While,  traveling  at  the  rate  they 
were,  they  might  have  been  able  to  stop  the 
car  within  10  or  16  feet,  still  had  they  ap- 
proached the  cut  with  efficient  li^ts  going, 
the  driver,  acting  with  reasonable  care  for  his 
own  safety  and  the  safety  of  the  occupaats, 
would  not  necessarily  have  seen  the  cut  in 
time  to  have  avoided  the  accident.  Viewing 
the  circumstances  as  they  appear  from  the 
evidence  of  the  plaintiff's  witnesses,  we  do  not 
see  how  it  could  be  said  as  a  matter  of  law 
that  the  negligence  of  the  plaintiff's  intestate 
in  remaining  in  the  car,  if  he  were  guilty 
of  such  negligence,  and  the  negligence  of 
Doyon  in  operating  the  car  without  more 
efficient  lights,  were  either  the  proximate  or 
the  contributory  causes  of  the  'accident.  It 
must  be  borne  in  mind  that  the  roads  did 
not  admit  ol  fast  travel,  and  that  the  ooeu- 
pants  of  the  care  were  not  bound  to  anticipate 
pitfalls  such  as  that  constructed  by  the  de- 
fendant. In  our  opinion  these  questions,  un- 
der the  evidence  in  this  case,  were  clearly  for 
the  jury.  See  Super  v.  Modell  [396]  Tp.  88 
Kan.  698,  129  Pac.  1162;  Abbott  v.  Wyan- 
dotte County,  94  Kan.  563,  146  Pac.  998; 
Beach  v.  Seattle,  86  Wash.  379,  148  Pac.  39. 
In  the  case  of  Super  v.  Modell  Tp.  supra, 
the  driver  of  an  automobile  which  was  prop- 
erly equipped  and  lighted  approached  a  cross- 
ing at  10  o'clock  in  the  evening,  from  which 
a  bridge  had  recently  been  washed  away  by 
flood.  He  was  unable,  after  he  saw  that  the 
bridge  was  gone,  to  stop  his  automobile  with- 
in sufficient  ^stance  to  prevent  being  precipi- 


tated into  the  stream  below.  In  tiiat  case,  as 
in  the  instant  case,  the  approach  was  on  the 
upgrade,  which  fact  caused  the  lights  to  be 
thrown  upward  and  prevented  the  driver  from 
observing  that  the  bridge  was  gone  until  the 
car  was  at  the  bank.  The  jury  found  that  the 
car  was  going  at  the  rate  oi  from  12  to  15 
miles  an  hour,  and  that  the  driver  was  exer- 
cising ordinary  prudence  under  the  circum- 
stances. The  court  held  that,  though  the 
driver  was  aware  of  the  fact  that  he  was 
approaching  the  bridge,  and  though  he  had 
failed  to  notice  a  turn  to  the  north  which 
would  have  taken  him  upon  a  road  leading 
to  a  temporary  bridge,  he  was  not  guilty  of 
contributory  negligence  as  a  nmtter  of  law. 
In  the  case  of  Abbott  v.  Wyandotte  County, 
94  Kan.  568,  146  Pac.  998,  the  driver  of  an 
automobile  missed  the  bridge  as  he  ap- 
proached at  night.  It  was  alleged  that  the 
bridge  was  out  of  line  with  the  road,  and  was 
not  supplied  with  guards  to  indicate  the 
proper  line  of  approach.  Ill  answer  to  the 
argument  that  an  automobile  driver  should 
not  drive  so  fast  at  night  that  the  entire  dis- 
tance he  could  see  was  required  for  stopping 
the  automobile,  the  court  eaid:  "The  de- 
ceased had  no  occasion  to  anticipate  stopping. 
He  was  on  the  right-hand  side  of  a  broad 
highway,  and  could  see  far  enough  to  turn 
aside  if  confronted  by  visiUe  objects.  If  a 
barrier  had  been  extended  a  few  feet  from 
the  corner  of  the  bridge  he  could  have  made 
the  turn  necessary  to  put  him  in  line  with 
the  bridge  and  the  road  beyond  without  re- 
ducing speed  at  alL"  The  jury  found  that, 
though  the  driver  was  driving  at  the  rate  of 
26  miles  an  hour  as  he  approached  the  l»idge, 
the  rate  of  speed  was  not  too  great,  consid- 
ering the  surrounding  circumstances,  and  the 
court  held  the  question  of  contributory  n^li- 
gence  to  be  one  of  fact  for  the  jury. 

In  weighing  the  argument  of  counsel  on  the 
second  proposition,  that  the  defendant  was 
not  guilty  of  any  actual  negligence  in  failing 
to  guard  [897}  or  protect  the  cut  in  any  way, 
we  have  carefully  eonsid^ed  not  only  the 
testimony  and  the  exhibits,  but  have  con- 
sidered as  well  the  decision  in  the  companion 
'  case  arising  out  of  the  same  accident,  in  which 
Rebillard  sued  for  personal  injuries.  In  that 
case  the  Federal  circuit  court  of  appeals  for 
the  eighth  circuit  affirmed  a  judgment  for  the 
defendant,  based  upon  an  instructed  verdict. 
Rebillard  v.  Minneapolis,  etc.  K.  Co.  L.E.A. 
1916B  953,  133  C.  C.  A.  9,  216  Fed.  60S. 
Trieber,  District  Judge,  speaking  for  the 
court,  uses  language  which  would  indicate 
that  there  was  considerable  doubt  as  to 
whether  the  road  in  question  had  been  used 
to  any  appreciable  extent,  as  a  public  road. 
The  learned  judge  even  had  doubts  as  to 
whether  the  trail  itself  indicated  that  it  had 
been  used  to  anv  considerable  extent  as  a 
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public  road.  There  is  ample  evidence  in  this 
case  from  "which  the  jury  could  infer  that  the 
road  had  long  been  used  as  a  public  highway 
and  to  considerable  extent.  Furthermore  an 
examination  of  exhibit  11^  the  same  being  a 
protograph  of  the  road  or  trail  in  question, 
taken  toward  the  end  of  the  summer  following 
^he  accident,  when  the  prairie  grass  and  weeds 
liad  attained  their  full  growth,  convinces  us, 
as  we  believe  it  would  convince  anyone  fa- 
miliar with  the  prairie  roads  in  North  Da- 
kota, that  the  trail  had  long  been  used  by  the 
public.  ^Vhile  we  do  not  know  What. evidence 
was  submitted  on  this  point  in  the  companion 
case,  it  appears  from  the  opinion  above  re- 
ferred to  that  the  evidence  was  conflicting, 
and  that  the  circuit  court  of  appeals  was 
influenced  by  the  fact  that  the  trial  judge  had 
made  an  ocular  inspection  of  the  place  from 
whic  hhe  must  have  derived  impressions 
which  it  was  impossible  to  incorporate  in  the 
record,  or  convey  to  the  appellate  tribunal. 

TheVe  is  no  doubt  in  our  minds  as  to  the 
defendant's  negligence,  under  the  evidence 
disclosed  in  this  record,  being  a  question  for 
the  jury  to  decide.  There  was  sufficient  evi- 
dence here  that  the  road  or  trail  had  been 
used  for  a  long  period  of  time  to  warrant  the 
jury  in  drawing  the  inference  of  negligence, 
even  though  appellants  are  rights  in  their 
contention  that  the  road  at  the  intersection 
was  not  a  street  or  a  public  highway.  The 
duty  to  safeguard  the  cut  was  owing  to 
licensees  as  well  as  it  would  have  been  to 
lawful  users  of  the  way  in  question,  consid- 
ered as  a  legal  highwav.  Bills  v.  Kaukauna,< 
J>4  Wis.  310,  68  N.  [39S]  W.  992;  Morrison 
v.  Carpenter,  179  Mich.  207,  146  N.  W.  106, 
Ann.  Cas.  1915D  319;  Omaha  v.  Randolph, 
30  N^eb.  699,  46  N".  W.  1013. 

Counsel  for  appellant  argues  that  the  trial 
judge  erred  in  his  instructions  to  the  jury  in 
stating  the  life  expectancy  of  Chambers  ac- 
cording to  the  American  mortality  table.  It 
appears  that  the  plaintiflT  requested  the  court 
to  take  judicial  notice  of  the  mortality  tables, 
without  specifying  what  tables.  Section  7922 
of  the  Compiled  Laws  of  1913  provides  that, 
in  all  cases  in  which  probable  duration  of  the 
natural  life  of  any  person  is  material,  the 
statistical  tables  kUown  as  the  Carlisle  tables 
of  mortality  are  competent  evidence  of  such 
probable  duration  or  expectation  of  life.  In 
the  case  of  Ruehl  v.  Lidgerwood  Rural  Tel. 
Co.  23  N.  D.  6-19,  135  N.  W.  793,  Ann.  Cas. 
191 4C  680,  this  court  held  that  it  would 
take  judicial  notice  of  standard  tables  accord- 
ing to  which  the  life  expectancy  of  an  in- 
dividual may  be  determined,  and  it  was  said 
that  it  would  have  been  competent  for  the 
court  fb  have  instructed  the  jury  as  to  the 
fact  of  the  contents  of  such  mortality  tables. 

In  the  case  of  Rober  v.  Northern  Pac.  R. 
Co.  25  N.  D.  394,  142  N.  W.  22/  this  court, 


in  affirming  a  judgment  for  damagea  where 
there  was  no  proof  of  expectancy,  took  judi- 
cial notice  of  the  Carlisle  tables  and  sustained 
the  judgment.  While  the  statute  provides 
affirmatively  that  the  Carlisle  tables  shall 
be  admissible,  it  does  not  purport  to  control 
or  restrict  in  this  particular  the  application 
of  the  doctrine  of  judicial  notice.  In  dispos- 
ing of  this  assignment  of  error,  it  need  only 
be  said  that  we  adhere  to  the  rule  laid  down 
in  the  case  of  Ruehl  v.  Lidgerwood  Rural 
Teleph.  Co.  supra.  Furthermore,  even  assum- 
ing that  the  court,  if  it  took  judicial  notice 
at  all,  was  bound  to  instruct  according  to  the 
Carlisle  tables,  it  is  not  shown  wherein  any 
prejudice  resulted  from  the  court's  instruc- 
tion on  this  point. 

The  appellant  also  argues  that  the  plaintiff 
cannot  recover  in  this  action  because  at  the 
time  the  accident  occurred  Doyon  had  not 
obtained  from  the  secretary  of  state  an  auto- 
mobile license  for  the  year  1913.  From  this 
fact  it  is  urged  that  the  automobile  and  the 
occupants  of  the  same  were  all  trespassers 
on  the  highway,  and  ^at  consequently  no 
duty  was  owing  them  by  the  defendant.  In 
our  opinion  there  is  no  merit  in  this  conten* 
tion.  The  statutory  requirement  which  makes 
it  incumbent  upon  owners  of  automobiles  to 
secure  licenses  from  the  state  does  [399]  not 
have  the  effect  of  making  such  owners,  much 
lees  the  guests  of  such  owners  riding  with 
them,  outlaws  and  as  such  subject  to  bear 
without  remedy  injuries  which  are  in  no  way 
connected  with  the  unlawful  act. 

Appellant  in  this  appeal  has  set  forth  forty- 
flve  specifications  of  error,  all  of  which  have 
been  carefully  considered.  Such  of  them 
as  have  merit  are  fully  disposed  of  in  the 
foregoing  opinion. 

The   judgment  is  aiBrmed. 

Robinson,  J.  {diseentmg), — I  dissent.  I 
think  that  when  a  person  goes  in  an  automo- 
bile without  a  light,  over  unknown  roads  on 
a  dark  night  he  is  guilty  of  gross  negligence. 
A  railroad  company  should  not  have  to  pay 
for  an  accident  resulting  from  recklessness 
or  foolhardiness. 

On  PimTioN  FOB  Re?heabinq. 

(June  16,  1917.) 

BiBDZELL,  J. — In  their  petition  for  rehear- 
ing counsel  for  appellans  urge  upon  the  at- 
tention of  the  court  some  of  the  assignments 
of  error,  which  they  refer  to  as  having  been 
inadvertently  overlooked  in  the  original  opin- 
ion. These  assignments  were  not  overlooked ; 
it  was  ithought  that  they  were  not  of  suffi- 
cient merit  to  warrant  discussion.  In  the 
petition,  chief  reliance  seems  to  be  placed 
upon  the  alleged  error  committed  in  sustain - 
ing  objections  to  certain  (]fue8tion«  asked  of 
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witnesses  Doyon  and  McLean  for  the  evident 
purpose  of  laying  foundations  for  direct  im- 
peachment by  proof  of  contradictory  state- 
menta  made  by  them  as  witnesses  in  the  trial 
of  the  Rebillard  case  growing  out  of  the  same 
accident,  and  in  the  rejection  of  a  certain 
offer  of  proof.  The  witness  Doyon,  in  re- 
sponse to  a  question  asking  whether  in  the 
daytime  there  would  be  any  possibility  of  hia 
mistaking  that  old  trail,  answered,  **I  don't 
know,"  and,  in  response  to  a  question  asking 
whether  or  not,  using  ordinary  gas  lights^ 
he  would  immediately  see  the  difference  be- 
tween the  old  trail  and  the  other  road  (re* 
ferring  to  the  road  leading  to  the  southeast 
and  connecting  with  Fourteenth  street),  he 
said,  "I  don't  know  as  I  would."  At  that 
point  he  was  reminded  of  his  testimony  giyen 
in  the  Rebillard  case,  wherein,  in  response  to 
th«  question  as  to  there  being  any  possibility 
of  mistaking  the  road  in  the  daylight,  he  had 
answered,  'There  might  not,"  and  in  answer 
to  the  question  [400]  asked  with  reference 
to  his  ability  to  distinguish  between  the  old 
trail  and  the  other  road  in  the  nighttime  ivith 
ordinary  gas  lights,  he  had  answered:  "Well, 
I  think  possibly  I  would;  but  still  at  that 
time  of  the  year  they  look  very  similar.  I 
did  not  realize  I  had  gone  off  to  any  different 
part  of  the  road."  When  asked  whether  or 
not  he  had  testified  as  last  stated,  he  gave 
the  following  answer,  which,  went  in  without 
objection:  "I  do  not  remember.  If  that  is 
the  record,  I  will  concede  that  I  testified  that 
way." 

He  testified  further  as  follows: 

Q.  You  don't  know? 

A.  I  know  I  testified,  but  I  don't  know 
what  I  testified  to. 

Q.  I  asked  you  to  look  at  the  record  and 
refresh  your  mehnory. 

(Mr.  Cowaii)  That  is  objected  to  as  an 
improper  method  of  refreshing  his  memory. 

The  Court:  Snstainad. 

Q.  You  admitted,  Mr.  Doyon,  did  you  not, 
during  the  -trial  of  the  RebillaxHl  case,  that 
there  might  not  be.  any  possibility  of  your 
mistaking  the  road. and  taking  this  old  trail 
in  the  daytime? 

(Mr.  Cowan)  That  is  objected  to  as  hear- 
say, incMupetent,  not  a  proper  impeaching 
question,  and  no  foundation  laid,  and  calling 
for  a  conclusion  of  the  witness. 

The  Court:  Sustained. 

Q.  You  testified,  did  you  not^  at  the  time 
of  the  Rebillard  trial,  to  the  following:  That 
if  you  had  ordinary  gas  lights  that  you 
thought  it  possible  that  you  would  have 
known  the  difiierence  between  the  old  trail  and 
the  other  road  ? 

(Mr.  Cowan)  That  is  objected  to  on  the 
grounds  urged  in  the  last  objection. 

The  Court!    Sustained. 

It  is  very  apparent  that  the  foregoing  rul- 
inara  of  the  trial  court  were  in  no  way  preju- 


dicial- Not  only  did  the  witness  admit  that, 
if  the  record  in  the  Rebillard  case  was  as 
stated  to  him  by  counsel,  it  was  no  doubt 
correct,  and  that  he  would  concede  that  he 
testified  that  way,  but  a  comparison  of  the 
testimony  givea  upon  cross-examination  in 
this  case,  prior  to  the  asking  of  the  impeach- 
ing questions,  with  the  testimony  quoted^ 
by  counsel  from  the  transcript  in  the  Rebil- 
la^  casei  discloses  {401}  that  there  is  no 
substantial  oonflict,  but  merely  a  difference 
in  phraaeolojgy.  It  may  be  true  that  the 
answers  upon  the  points  covered  by  the  fore- 
going quflatiouB  are  slightly  stronger  in  this 
case  than  those  given  in  the  Rebillard  case. 
But,  however  this  may  be,  Doyon  admitted 
the  correctness  of  the  transcript  in  the  Rebil- 
lard case,  and  the  jury  had  the  benefit  of  any 
inconsistency  so  disclosed. 

In  the  cross-examination  of  the  witness 
McLean,  he  was  asked  the  following  question : 

Q.  Wasn't  the  road  you  were  looking  for 
to  get  into  town  the  road,  turning  off  at  the 
section  line  and  connecting  with  Fourteenth 
street  ? 
.  A.  I  d<HL't  know  as  to  that. 

Q.  I  call  your  attention,  Mr.  McLean,  and 
ask  you  if  it  is  not  a  fact  that,  on  the  trial 
of  the  Rebillard  case  in  the  United  States 
district  court  in  December,  1913,  at  Devils 
Lake,  the  following  questions  were  asked 
you  by  a  juryman,  to  which  you  gave  the 
following  answers? 

Q.  Were  you  looking  for  that  road  leading 
off  from  the  section  line  toward  Fourteenth 
.street? 

A.  That  was  the  road  I  was  looking  for. 

(Mr.  Cowan)  That  is  objected  to  as  incom- 
petent, irrelevant,  and  not  a  proper  impeach- 
ing question,  and  not  binding  on  the  plain- 
tiff in  this  case. 

The  Court:     Sustained. 

Later  on,  an  offer  of  proof  was  made,  the 
rejection  of  whiph  is  also  assigned  as  error. 
The  offer  was  made  in  the  absence  of  the 
jury  and  pertains  te  the  probability  as  to 
whether  or  not  McLean  would  have  directed 
Doyon  to  ,take  the  road  leading  to  the  south- 
east and  connecting  with  Fourteenth  street^ 
if  he  had  seen  it.  The  proof  offered  was  a 
portion  of  the  transcript  in  the  Rebillard 
case,  embracing  the  above  question  and  an- 
swer, which  counsel  asked  leave  to  verify  by 
Bubmissiop  to  the  witness  McLean. 

With  respect  to  the  impeaching  question 
put  to  McLeim  while  on  the  witness  stand, 
it  need  onlv  be  observed  that  the  answer  with 
which  the  former  statement  was  inconsistent 
was  elicited  on  the  cross-examination,  and 
pertained  to  a  subject  not  covered  in  the 
examination  in  chief.  If  the  fact  is  as  testi- 
fied to  in  the  former  case,  it  has  no  bearing 
upoo  [402]  the  liability  of  the  defendant  to 
the  plaiutiff,  and  the  examination  went  solely 
to  the  credibilitv  of  the  witness.    The  record 


CHAMBERS  ▼.  MINNEAPOLIS,  ETC.  R.  CO. 

57  -Y.  Dal:.  J77. 


961 


discloees  that  ample  latitude  for  croBS-exam- 
ination  generally  was  allowed;  and,  even 
though  it  might  have  been  technically  proper 
to  have  permitted  an  answer  to  the  impeach- 
ing question,  it  was  not  reversible  error  to 
sustain  an  objection  to  it. 

The  avowed  object  of  the  offer  of  proof  was 
to  establish  the  probability  that  McLean 
would  have  given  Doyon  a  direction  to  take 
the  southeast  road,  had  he  seen  it;  but  the 
evidence  tendered  was  clearly  hearsay  as  to 
this  fact,  and,  in  the  view  that  we  take  of  the 
case,  the  fact  itself,  if  erne's  contingent  deter- 
mination of  conduct  may  be  called  a  fact, 
is  inadimssible.  Under  the  principles  of  our 
original  opinion,  the  defendant  is  not  ab- 
solved from  liability  to  this  plaintiff  by  rea- 
son of  the  failure  of  McLean  to  detect  or  take 
the  safe  road.  But  it  is  altogether  likely 
that  the  evidence  was  offered  for  the  purpose 
of  impeachment,  for  which  purpose  alone  it 
was  competent.  In  making  the  offer,  however, 
the  evidence  being  inadmissible  generally,  it 
should  .have  been  stated  that  it  was  offered 
for  the  specific  purpose  of  impeachment.  The 
court  and  the  plaintiff's  attorneys  might  well 
have  been  misled, — indeed  the  objection  to  the 
offer  of  proof  does  not  cover  its  inadmissibil- 
ity for  purposes  of  impeachment.  Even  as- 
suming that  error  was  committed  in  sustain- 
ing the  objection  to  the  offer  of  proof,  since 
it  goes  only  to  the  question  of  the  credibility 
of  the  witness  McLean,  we  do  not  deem  the 
error,  if  any,  of  sufficient  consequence  to 
warrant  a  reversal  of  the  judgment. 

Again,  after  testifying  rather  inconclu- 
sively as  to  the  point  of  time  at  which  the 
witness  had  given  Doyon  the  direction  or 
command  to  steer  back  onto  the  road,  with 
reference  to  his  observation  of  the  large  rock 
which  appeared  ahead  of  the  car,  he  was 
asked   the   following  question: 

"Q.  Did  you  testify  at  the  trial  of  the 
Rebillard  case  in  the  United  States  district 
court  at  Devils  Lake,  in  December,  1013,  that 
it  was  when  you  saw  the  rock  that  you 
shouted  to  Mr.  Doyon  to  turn  to  the  left?" — 
which  question  was  objected  to  as  being  an 
improper  impeaching  question,  and  the  objec- 
tion sustained. 

A  little  later  impeaching  questions,  covering 
the  same  ground  and  referring  specifically  to 
the  testimony  given  by  McLean  in  the  Rebil- 
lard [403]  case,  were  asked  him,  in  response 
to  which  he  testified  that  he  presumed  that  it 
was  a  fact  that  the  questions  and  answers 
quoted  from  the  transcript  were  given;  but 
he  further  testified  that  it  seemed  to  him  that 
he  had  given  Doyon  the  command  before  he 
had  seen  the  rock;  so  the  jury  had  the  full 
benefit  of  such  impeachment  of  the  witness 
upon  this  point  as  was  afforded  by  the  testi- 
mcmy  in  the  Rebillard  case. 

Appellants  also  argue  that  the  refusal  of 
the  trial  court  to  permit  an  inspection  of  the 
Ann.  Cas.  1918C. — 01. 


premises  by  the  jury  amounts  to  a  prejudi- 
cial error.  This  is  a  matter  which  is  largely 
within  the  discretion  of  the  trial  court.  Con- 
sidering the  length  of  time  that  had  elapsed 
between  the  happening  of  the  accident  and  the 
time  of  the  trial,  the  season  of  the  year,  and 
the  changes  that  might  have  taken  place  in 
the  general  appearance  of  the  premises  dur- 
ing this  period,  together  with  the  facilities 
for  presenting  the  facta  to  the  minds  of 
the  jurors,  there  is  no  merit  in  the  conten- 
tion that  the  trial  court  abused  its  discre- 
tion. 

The  petition  for  rehearing  also  urges  mis- 
direction of  the  jury  as  a  ground  for  reversal. 
Appellants  extract  the  following  portion  of 
the  instruction: 

"The  defendant  railway  company  was  bound 
to  use  reasonable  care  in  the  construction  and 
maintenance  of  its  cut  in  a  reasonably  safe 
condition  for  travel  upon  the  road  which  it  ' 
crossed;  and  if  it  failed  to  do  so,  and  con- 
structed and  maintained  this  cut  in  an  un- 
suitable and  unsafe  condition,  it  is  liable  for 
injuries  sustained  in  consequence  of  such 
failure." 

The  objection  made  to  the  foregoing  instruc- 
tion makes  no  allowance  whatever  for  the  in- 
telligence of  the  jury.  It  is  said  that  it  tells 
the  jury  in  substance  that  it  was  the  duty 
of  the  railroad  company  to  maintain  the  cut 
so  that  it  could  be  traversed  over  on  the  old 
trail.  A  careful  reading  of  the  entire  instruc- 
tion, or  even  of  the  j>art  complained  of,  leaves  . 
no  doubt  in  our  minds  that  the  jury  could 
not  have  derived  the  impression  that  defend- 
ants were  to  be  held  liable  in  damages  for 
causing  the  death  of  the  plaintiff,  because  of 
their  failure  to  construct  a  bridge  over  the 
cut,  or  to  provide  some  other  means  of 
crossing  the  right  of  way  at*  the  point  in 
question. 

The  petition  for  rehearing  is  denied. 


NOTE. 

The  reported  case  holds  that  the  negligence 
of  the  operator  of  an  automobile  is  not  im- 
putable to  a  person  riding  therein  as  a  guest. 
It  is  further  held  that  though  the  lights  on 
an  automobile  are  dim  and  the  road  bad  a 
guest  in  the  car  is  not  guilty  of  such  negli- 
gence in  continuing  to  ride  therein  as  to  pre- 
clude a  recovery  from  a  railroad  company  for 
personal  injuries  received  in  a  collision  at  a 
crossing.  The  imputability  of  the  negligence 
of  the  driver  of  an  automobile  to  an  occupant 
of  the  car  is  discussed  in  the  notes  to  Dale 
V.  Denver  City  Tramway  Co.  19  Ann.  Cas. 
1223;  Wachsmith  v.  Baltimore,  etc.  R.  Co. 
Ann.  Cas.  1913B  679;  Corley  v.  Atchison,  etc. 
R.  Co.  Ann.  Cas.  1915B  764;  Anthony  v.  Kief- 
ner,  Ann.  Cas.  1916E  264;  and  Hampel  t. 
Detroit,  etc.  R.  Co.  110  Am.  St.  Rep.  275. 
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BOSTON  SAFE  DEPOSIT  AND  TRUST 

COMPANY 

V. 


Massachusetts  Supreme  Judicial  Court-— 
January  8,  1916. 

222  Maaa.  890;  111  N.  B.  163. 


Perpetuities  ^  Trust  to  Pay  Inoome  for 
One  Idfe   and  Twenty-one  Tears* 

A  trusty  whereby  income  was  left  to  the 
testator's  son  for  life  with  directions  that 
upon  the  death  of  his  son  the  income  should 
be  equally  divided  among  his  surviving  chil- 
dren or  tiie  issue  then  living  of  deceased  chil- 
dren, until  the  first  child  should  reach  the 
age  of  forty,  and  in  any  event  not  before 
twenty-<me  years  after  the  son's  death,  when 
the  principal  should  be  divided,  ia  not  bad 
ab  a  perpetuity. 

Spendthrift  Trust  ~  VaUdlty. 

Where  a  testator  created  a  trust  directing 
the  payment  of  the  income  to  his  son  for  life, 
remainder  to  the  son's  children,  with  direc- 
tions that  distribution  of  the  principal  should 
not  in  any  event  be  made  within  twenty-one 
years  after  the  death  of  the  son,  and  that 
every  payment  of  the  income  or  principal 
should  be  made  personslly  to  the  persons  to 
whom  they  were  given  or  devised,  or  upon 
their  order,  free  from  the  interference  or 
control  of  creditors,  and  never  by  way  of 
anticipation  or  assignment,  creditors  of  a 
beneficiary,  who  had  been  discharged  as  a 
bankrupt,  cannot  reach  his  interest  in  the 
principal  or  income,  the  trust  being  a  valid 
spendthrift  trust. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  right  of  a  testator  to  create  a 
spendthrift  trust  has  crystallized  into  a  rule 
of  property,  it  should  not  be  changed  by  the 
courts,  but  by  the  legislature. 

[See  note  at  end  of  this  case.] 

Appeal  from  Supreme  Judicial  Court, 
Suffolk  county. 

Petition  by  Boston  Safe  Deposit  and  Trust 
Company,  plaintiff,  against  Forrest  F.  Col- 
lier, trustee  in  bankruptcy,  et  al.,  defend- 
ants, for  instructions.  Judgment  in  Probate 
Court  for  defendant  Franklin  B.  Ballon. 
Appeal  by  trustee  to  Superior  Court.  On 
reservation.  The  facts  are  stated  in  the 
opinion.    Aitibked. 

Forres  F.  Oollier  pro  se. 
Eoicard  F.  Butler  and  Hermann  A.  Wag* 
ner  for  respondent  Ballou. 

[391]  Bbalst,  J. — ^The  testator,  in  the 
ninth  clause  of  his  will,  provided,  *'It  is 
my  will  that  every  payment  of  income  or 


principal  hereinbefore  directed  or  devised  to 
be  made,  shall  be  made  personally  to  the 
persons  to  whom  they  are  devised  or  upon 
their  order  or  receipt  in  writing,  in  either 
case  free  from  the  interference  or  control 
of  the  creditors  of  such  persona  and  never 
by  way  of    anticipation  or  assignment." 

By  other  clauses  he  left  the  residue  of 
his  estate  in  trust  to  pay  to  his  widow 
and  to  his  son  Murray  R.  Ballou,  in  equal 
shares,  the  net  income  for  life  and  upon  the 
death  of  his  son  the  income  coming  to  him 
is  to  be  divided  equally  among  his  surviving 
children  or  the  issue  Uien  living  of  deceased 
children  until  the  first  child  reached  or 
would  have  reached,  if  living,  the  age  of 
forty,  but  in  any  event  not  before  twenty- 
one  years  after  the  son's  death,  when  the 
principal  is  to  be  distributed  in  equal  shares 
among  the  then  surviving  children  and  the 
issue  then  living  of  any  deceased  child. 

The  widow  is  still  living,  but  Murray  K» 
Ballou  has  died,  leaving  three  children  and 
the  issue  of  a  deceased  child  surviving,, 
among  whom  full  distribution  has  been  made 
except  as  to  Franklin  B.  Ballou,  a  son,  who 
at  the  date  of  filing  the  petition  was  more 
than  forty  years  of  age. 

But,  as  he  had  been  adjudged  a  bankrupt 
before  distribution,  the  defendant  Collier, 
his  trustee  in  bankruptcy,  contends,  that,  al- 
though a  discl^arge  in  bankruptcy  had  been 
granted  he  is  entitled  to  the  share  coming 
to  the  bankrupt  because  a  testator  cannot 
nullify  a  bequest  of  an  absolute  legal  inter- 
est  in  personal  property  by  a  provision  that 
the  legatee's  interest  shall  not  be  alienated,, 
nor  taken  for  his  debta 

It  is  urged  that  the  restriction  is  repug- 
nant to  the  gift  or  bequest,  and  the  English 
rule  undoubtedly  is,  *'that,  if  the  prc^rty 
was  given  to  the  sons,  it  must  remain  sub- 
ject to  the  incidents  of  property,  and  it 
could  not  be  preserved  from  the  creditors, 
unless  given  to  some  one  else."  Brandon 
v.   Robinson,   18   Ves.  Jr.    (Eng.)    429,  434. 

[392]  But  in  Lathrop  v.  Merrill,  207  IMass. 
6,  9,  92  N.  E.  1019,  from  which  this  proposi- 
tion is  taken,  it  is  also  said:  "On  the  other 
hand  it  must  be  taken  now  to  be  settled 
in  this  Commonwealth  that  in  case  of  the  de- 
vise of  an  equitable  fee  in  land  or  the  be- 
quest of  an  equitable  interest  in  peraonsi 
property  the  rule  which  originated  in  Broad- 
way Nat.  Bank  v.  Adams,  133  Mas&  170, 
obtains,  and  limitations  against  alienation 
and  forbidding  the  property  to  be  taken  for 
the  debts  of  the  devisee  or  legatee  are  valid. 
Clafiin  y.  Clafiin,  149  Mass.  19;  Young  v. 
Snow,  167  Mass.  287;  Danaby  ▼.  Koonan, 
176  Mass.  467;  Hoffman  v.  .New  England 
Trust  Co.  187  Mass.  205;  Dunn  v.  Dobson, 
198  Mass.  142." 

It  is  nevertheless  now  pressed  in  argument 
that  this  court  never  has  gone  so  far  as  to 
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eay  that  an  equitaMe  fee  can  be  plaoed  be- 
yond the  reach  of  tM*editors.  The  reasoning 
in  Broadway  Nat.  Bank  v.  Adams,  1<33  Mass. 
170,  173,  174,  43  Am.  Rep.  €04,  ia  not  thuB 
limited. 

Said  Chief  Justice  Morton  speaking  for  the 
court:  ^'We  do  not  see  why  the  founder  of  a 
trust  may  not  directly  provide  that  his  prop- 
erty shall  go  to  his  beneficiary  with  the  re- 
striction that  it  shall  not  be  alienable  by 
anticipation,  and  that  his  creditors  shall  not 
have  the  right  to  attach  it  in  advance, 
instead  of  indirectly  reaching  the  same  re- 
sult by  a  provision  for  a  cesser  or  a  limita- 
tion over,  or  by  giving  his  trustees  a  dis- 
cretion as  to  paying  it.  He  has  the  entire 
jua  disponendi,  which  imports  that  he  may 
give  it  absolutely,  or  may  impose  any  re- 
strictions or  fetters  not  repugnant  to  the 
nature  of  the  estate  which  he  gives.  Under 
our  system,  creditors  may  reach  all  the  prop- 
erty of  the  debtor  not  exempted  by  law,  but 
they  cannot  enlarge  the  gift  of  the  founder 
of  a  trust,  and  take  more  than  he  has  given. 

'^It  is  argued  that  investing  a  man  with, 
apparent  wealth  tends  to  mislead  creditors, 
and  to  induce  them  to  give  him  credit.  The 
answer  is,  that  creditors  have  no  right  to 
rely  upon  property  thus  held,  and  to  give 
him  credit  upon  the  basis  of  an  estate  which, 
by  the  instrument  creating  it,  is  declared  to 
be  inalienable  by  him,  and  not  liable  for 
his  debts.  By  tiie  exercise  of  proper  dili- 
gence they  can  ascertain  the  nature  and  ex- 
tent of  his  estate,  especially  in  this  Common- 
wealth, where  all  wills  and  most  deeds  are 
spread  upon  the  public  records.  There  la 
the  same  danger  of  their  being  mislead  by 
false  appearances,  and  induced  to  give  credit 
to  the  equitable  life  tenant  when  the  will  or 
deed  of  trust  provides  for  a  [393]  cesser  or 
limitation  over,  in  case  of  an  attempted 
alienation,  or  of  bankruptcy  or  attaeh- 
ment." 

The  trust  in  question  is  not  within  the 
rule  against  perpetuities  or  open  to  the  ob- 
jecjtion  of  the  accumulation  of  property  by 
corporations  or  ecclesiastical  bodies  of  which 
the  common  law  was  exceedingly  jealous.  And 
whether  income  or  principal  is  placed  be- 
yond the  power  of  alienation  or  of  attach- 
ment, the  result  to  creditors  of  the  bene- 
ficiary is  merely  a  question  of  degree. 

The  owner,  of  course,  cannot  settle  his 
property  in  trust,  putting  his  right  to  the  in- 
come which  is  reserved  to  himself  for  life 
beyond  the  reach  of  creditors.  If,  however, 
the  founder  is  not  the  debtor,  the  property 
held  in  trust  is  not  the  debtor's  except  in 
so  far  as  the  founder  has  provided.  Pacific 
Nat.  Bank  v.  Windram,  133  Mass.  176,  176. 

We  are  manifestly  dealing  with  a  rule  of 
property  which  there  is  every  reason  to  be- 
lieve has  been  accented  and  acted  upon  by 


the  bar,  settlors  and  testators  for  fhiry-thrce 
years,  since  the  leading  case  stating  the  law 
governing  the  creation  of  equitable  estates* 
was  decided.  It  therefore  becomes  necessary 
to  review  our  own  cases  subsequent  to  Broad- 
way Nat.  Bank  v.  Adams  in  order  to  deter*' 
mine  whether  there  has  been  any  departure 
from  the  doctrine  enunciated  in  that  case, 
which  has  been  referred  to  and  followed  in 
Pacific  Nat.  Bank  v.  Windram,  133  Mass* 
176;  Foster  v.  Foster,  133  Mass.  179;  Forbed 
V.  Lothrop,  137  Mass.  523;  Potter  v.  Merrill, 
143  Mass.  189,  9  N.  E.  672;  Baker  v.  Brown, 
14d  Mass.  369,  16  N.  E.  783;  Sears  v.  Choate, 
146  Mass.  395,  15  N.  E.  786,  4  Am.  St.  Hep. 
320;  Claflin  v.  Clafiin,  149  Mass.  19,  14  Am. 
St.  Rep.  393,  3  L.R.A.  370;  Maynard  v. 
Cleaves,  149  Mass.  307,  21  N.  E.  376;  Slat- 
tery  v.  Wason,  161  Mass.  266,  23  N.  E. 
«43,  21  Am.  Bt.  Rep.  448,  7  L.R.A.  393; 
Billings  V.  Marsh,  163  Mass.  311,  26  N.  E. 
1000,  25  Am.  St.  Rep.  635,  10  L.R.A.  764; 
Wemyss  v.  White,  169  Mass.  484,  34  N.  E. 
718;  Nickerson  v.  Van  Horn,  181  Mass.  662,. 
64  N.  E.  204;  Alexander  v.  McPeck,  189* 
Mass.  34;  Huntress  v.  Allen,  195  Mass.  226,, 
80  N.  E.  949,  122  Am.  St.  Rep.  248;  Dunn 
y.  Dobson,  198  Mass.  142,  84  N.  E.  327; 
Berry  v.  Dunham,  202  Mass.  133,  88  N.  E. 
904;  Lathrop  v.  Merrill,  207  Mass.  6,  92 
N.  E.  1019;  Shattuck  v.  Stickney,  211  Mass. 
327,  97  N.  E.  774;  and  Hale  v.  Bowler,  215 
Mass.  864,  102  N.  E.  415.  We  do  not  pro- 
pose, however,  to  comment  on  all  of  them. 

In  Claflin  y.  Clafiin,  149  Mass.  19,  20 
N.  E.  454,  14  Am.  St.  Rep.  393,  3  L.R.A. 
370,  the  bequest  was  one  third  of  the  residue 
of  the  personal  estate  to  trustees  in  trust, 
"to  sell  and  dispose  of  the  same,  and  to  pay 
.  .  .  the  proceeds  thereof,  ...  to 
my  son  ...  in  the  manner  following, 
viz.:  ten  thousand  dollars  when  he  is  of  the 
age  of  twenty-one  years,  ten  thousand  dollars 
[394]  when  he  is  of  the  age  of  twenty-five 
years,  and  the  balance  when  he  is  of  the 
age  of  thirty  yeaxs."  The  trustees  paid  over 
the  first  $10,000,  and  thereupon  the  son, 
claiming  that  he  had  the  entire  beneficial  in- 
terest both  in  the  income  and  the  property  it- 
self, brought  a  bill  in  equity  to  obtain  the 
residue.  It  was  held  that  the  testator  had  a 
right  to  impose  restrictions,  and  there  was 
no  reason  why  his  intentio'n  should  be 
thwarted,  and  that  the  provisions  of  the  will 
should  be  carried  out. 

The  gift  comprised  not  only  income,  but 
principal;  and  it  is  significant  that  when  re- 
ferring to  Broadway  Nat.  Bank  v.  Adams, 
the  court  say,  "The  rule  contended  for  by 
the  plaintiff  in  that  case  was  founded  upon 
the  same  considerations  as  that  contended  for 
by  the  plaintiff  in  this." 

In  Huntress  v.  Allen,  195  Mass.  226,  80 
N.  E.  949,  122  Am.  St.  Rep.  243,  the  testa- 
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tor  created  a  trust  for  the  benefit  of  his 
children  giving  absolute  discretion  to  the 
trustees  as  to  payment  of  income  until  the 
youngest  child  should  reach  twenty-five,  the 
property  then  to  be  divided  among  those 
surviving  and  the  issue  of  any  deceased  child, 
with  a  provision  tliat  the  share  of  any  child 
in  the  body  or  income  of  the  fund  should 
not  be  liable  to  or  for  his  or  her  debts  or 
subject  to  trustee  process. 

It  is  stated  in  the  opinion  that  the  ex- 
emption of  the  shares  of  the  children  from 
interference  by  creditors  was  valid  and  en- 
forceable. 

In  Dunn  v.  Dobson,  198  Mass.  142,  84  N. 
E.  327,  after  reference  to  the  rule  of  the 
common  law,  it  was  said  that  Broadway 
Nat.  Bank  v.  Adams  and  Clafiin  v.  Cla- 
fiin  decided  "that  in  creating  an  equitable 
estate  a  donor  mnv  carve  out  and  create 
such  equitable  rights  in  property  as  his 
fancy  may  dictate  and  his  imagination  de- 
vise, without  regard  to  the  rights  appertain- 
ing to  the  several  estates  known  to  the  law. 
This  conclusion  was  stated  to  rest  on  the 
doctrine  that  in  such  a  case  the  donor  'does 
not  give  them  an  absolute  estate  and  then 
impose  restrictions  and  conditions  repug- 
nant to  the  estate,  but  gives  an  ownership 
qualified  by  the  directions'  adopted  by  the 
donor;  see  Barker,  J.,  in  Young  v.  Snow, 
167  Mass.  287,  288,  289.  .  .  .  This  must 
be  taken  to  be  settled  rule  or  property  not 
now  to  be  questioned." 

We  have  already  referred  sufficiently  to 
Latlirop  V.  Merrill,  207  Mass.  6,  which  re- 
iterates the  same  doctrine,  and  expressly  af- 
firms Dunn  V.  Dobson. 

[395]  The  testator  in  Shattuck  v.  Stick- 
ney,  211  Mass.  327,  97  N.  E.  774,  devised 
and  bequeathed  one  seventh  of  the  residue 
of  his  estate  "to  my  said  executors  as 
trustees  for  my  nephew.  .  .  .  And  I  au- 
thorize and  direct  my  said  executors  as  such 
trustees  to  invest  the  said  share,  both  the 
principal  and  the  income  thereof  as  it  shall 
accrue,  with  full  authority  to  tliem  to  sell 
and  to  reinvest  the  said  principal  and 
income  as  often  as  they  may  deem  it  expedi- 
ent for  the  interest  of  the  trust.  When- 
ever, and  not  before,  they  shall  in  their  dis- 
cretion be  satisfied  that  it  is  safe  and  proper 
to  do  so,  they  may  pay  to  the  s^aid  [nephew] 
any  part  or  the  whole  of  the  accumulation  of 
said  trust.  If  any  balance  of  such  trust  fund 
shall  be  remaining  in  the  hands  of  my  exec- 
utors as  such  trustees  upon  the  death  of  the 
said  [nephew^]  then,  in  that' event,  the  same 
jshall  be  paid  by  them  as  follows:      .     .     ." 

The  opinion  holds  that  "accumulation" 
meant  the  fund  accumulated,  and  included 
both  the  original  principal  and  the  increase 
from  arrears  of  income,  and  that  the  trustees 
were  empowered  in  their  discretion  to  pay 


a  part  or  the  whole  to  the  nephew.  "The 
reasons  which  induced  the  testator  to  pla<v 
the  share  of  this  nephew  beyond  the  control 
of  himself  and  of  possible  creditors  do  not 
appear.  It  may  be  significant  that  the  case 
of  Broadway  Nat.  Bank  v.  Adams,  133  Mass. 
170,  43  Am.  Hep.  504,  had  been  recently 
published  at  the  date  of  the  will.  But  it 
is  quite  evident  that  the  testator  intended  to 
treat  alike  all  his  heirs,  including  this  un- 
married nephew,  and  that  the  restraint  upon 
the  nephew's  power  to  control  his  one  seventh 
portion  was  placed  there  solely  for  his  bene- 
fit. It  is  also  apparent  that  the  testator 
regarded  as  his  nephew's  share  the  original 
fund  and  any  income  that  the  trustees  might 
deem  it  best  to  withhold  from  him  and  to 
reinvest.  Throughout  Item  X  the  testator 
treats  this  share,  including  the  original 
principal  as  well  as  the  accumulated  income, 
as  a  single  fund,  not  only  for  the  purposes 
of  investment  but  also  for  those  of  distribu- 
tion." 

It  would  seem  beyond  question  from  this 
examination,  that  if  words  are  given  their 
^  ordinary  meaning,  a  trust  of  the  nature  un- 
der discussion  has  been  repeatedly  recognized 
and  conformed  to  until  the  legal*  principal 
involved  has  become  a  safe  and  well  estab- 
lished rule  affecting  the  practical  adminis- 
tration of  justice. 

If;  as  the  defendant  Collier  argues,  a 
change  is  advisable,  taking  [396]  away  or 
limiting  this  testamentary  power,  it  should 
come  through  legislative  action  and  not  by 
overruling  or  substantially  modifying  our 
former  decisions.  New  England  Trust  Co. 
V.  Eaton,  140  Mass.  532,  545,  4  N.  £.  69. 
54  Am.  Rep.  493 ;  Goodtitle  v.  Kibbe,  9  How. 
471,  478,  13  U.  S.   (L.  ed.)   220. 

We  have  not  deemed  it  requisite  to  dis- 
cuss cases  from  other  jurisdictions.  Tlie 
validity  of  such  trusts  is  recognized  by  the 
great  weight  of  American  authority.  Mason 
V.  Rhode  Island  Hospital  Trust  Co.  78  Conn. 
81,  3  Ann.  Cas.  686,  61  Atl.  57;  Olsen  v. 
Youngerman,  136  la.  404,  113  N.  W.  93S: 
Wagner  v.  Wagner,  244  III.  101,  18  Ann. 
Cas.  490,  91  N.  E.  66;  Roberts  v.  Stevens. 
84  Me.  325,  24  Atl.  873,  17  L.R,A.  266; 
Maryland  Grange  Agency  v.  I.iee.  72  Md.  161. 
19  Atl.  534;  Lampert  v.' Haydel,  96  Mo.  439, 
9  S.  W.  780,  9  Am.  St.  Rep.  358,  2  Ii.R.A. 
113;  Hardenburgh  v.  Blair,  3  Stew.  646: 
Mattison  v.  Mat ti son,  53  Ore.  254,  18  Ann. 
Cas.  218,  100  Pac.  4,  133  Am.  St.  Rep.  829: 
In  re  Siegwarth,  226  Pa.  St.  591.  76  Atl. 
842,  134  Am.  St.  Rep.  1086:  Jourolmon  ▼. 
Massengill,  86  Tenn.  81,  5  S.  W.  719;  Nichols 
V.  Eaton,  91  U.  S.  716,  23  U.  S.  (L.  ed.) 
254;  Shelton  v.  King,  229  U.  S.  90.  33  S. 
Ct.  686,  67  U.  S.  (L.  ed.)  1086,  39  Cyc. 
240,  241,  242;  and  cases  cited  in  the  notes. 
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3  Ann.  Caa.  688;  18  Ann.  Caa.  221;  Perry  on 

Trusts,  §  386a. 

The  decree  of  the  Probate  Court,  that  the 
bankrupt  is  entitled  to  his  share  of  the  es- 
tate of  his  grandfather  in  the  possession  of 
the  petitioner,  should  be  affirmed. 

Ordered  accordingly. 


KOTE. 

Validity  of  Spendthrift  Trnsts. 

Introductory,  965. 
General  Rule,  965- 
Fule  in  Florida,  967. 
Rule  in  Georgia,  967. 
Rule  in  Kentucky,  968. 
Rule  in  New  York,  968. 


Jntroductory. 

It  is  the  purpose  of  the  present  note  to 
review  the  recent  cases  passing  on  the  valid- 
ity of  spendthrift  trusts.  The  earlier  cases 
are  discussed  in  the  notes  to  Mason  v.  Rhode 
Island  Hospital  Trust  Co.  3  Ann.  Cas.  686; 
Mattison  v.  Mattison,  18  Ann.  Cas.  218;  and 
Garland  v.  Garland,  24  Am.  St.  Rep.  682. 
For  a  discussion  of  the  sufficiencv  of  an  in- 
strument  to  create  a  spendthrift  trust  see 
the  notes  to  Sherman  v.  Havens,  Ann.  Cas. 
1917B  394;  Wagner  v.  Wagner,  18  Ann.  Cas. 
490;  and  Kessner  v.  Phillips,  3  Ann.  Cas. 
1005. 

The  validity  of  a  spendthrift  trupt  where 
the  donor  is  also  beneficiary  is  considered 
in  the  note  to  Petty  v.  Moores  Brook  Sani- 
tarium, 19  Ann.  Cas.  271. 

General  Rule, 

The  recent  cases  generally  uphold  the 
validity  of  spendthrift  trusts,  following 
what  is  called  the  American  doctrine. 

United  Statee.Shelton  v.  King,  229  U. 
S.  90,  33  8.  Ct.  686,  57  U.  S.  (L.  ed.)  1086 
(affirming  decree  King  v.  Shelton,  36  App. 
Cas.   (D.  C.)    ]). 

Arkansas. — Bowlin  v.  Citizens'  Bank,  etc. 
Co.  198  S.  W.  288. 

California. — ^McColgan  v.  Magee,  172  Cal. 
182,   Ann.   Cas.    1917D  1050,    155   Pac.   995. 

District  of  Cohimhia. — King  v.  Shelton,  36 
App.  Cas.  1. 

Illinois. — Wagner  v.  Wagner,  244  111.  101, 
18  Ann.  Cas.  490,  91  N.  E.  66,  affirming  149 
111.  App.  73;  While  v.  Williams,  172  111. 
App.  630.  See  also  O'Hara  v.  Johnston,  273 
HI.  458,  113  N.  E.  127. 

lotoa. — See  Keating  v.  Keating,  105  X.  W. 
74. 
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Kansas. — Sherman    v.    Havens,    94-  Kan. 

654,  Ann.   Cas.   1917B   394,   146   Pac.   1030. 
Maryland. — Houghton  v.  Tiffany,  116  Md. 

655,  82  Atl.  831;  Safe  Deposit,  etc.  Co.  v. 
Independent  Brewing  Assoc.  127  Md.  463, 
96  Atl.  617. 

Massachusetts. — Leverett  v.  Barnwell,  214 
Mass.  105,  101  N.  E.  75;  Hale  v.  Bowler, 
215  Mass.  354,  102  N.  E.  415.  And  see  the 
reported  case. 

Missouri. — Dunephant  v.  Dickson,  153  Mo. 
App.  309,  133  S.  W.  165;  Heaton  v.  Dickson, 
153  Mo.  App.  312,  133  S.  W.  159;  Graham 
V.  More,  189  S.  W.  1186. 

Xorth  Carolina. — Fowler  v.  Webster,  173 
N.  C.  442,  92  S.  E.  157  (under  express  stat- 
ute ) . 

Pennsylvania. — In  re  Siegwarth.  226  Pa, 
St.  591,  75  Atl.  842,  134  Am.  St.  Rep.  1086; 
Elwart's  Estate,  52  Pa.  Super.  Ct.  321. 

West  Virginia. — Hoffman  v.  Beltzhoover, 
71  W.  Va.  72,  76  S.  E.  968 ;  Kerns  v.  Carr, 
95  S.  E.  606. 

Thus  in  Wagner  v.  Wagner,  244  111.  101, 
18  Ann.  Cas.  490,  91  N.  E.  66,  affirming  149 
111.  App.  73,  the  court  said:  ** 'Spendthrift 
trust*  is  the  term  commonly  applied  to  those 
trusts  that  are  created  with  a  view  of  provid- 
ing a  fund  for  the  maintenance  of  another,, 
and  at  the  same  time  securing  it  against 
his  own  improvidence  or  incapacity  for  self- 
protection.  The  provisions  against  aliena- 
tion of  the  trust  fund  by  the  voluntary  act 
of  the  beneficiary,  or  in  invitum  by  his  credi- 
tors, are  the  usual  incidents  of  such  trusts. 
26  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  138. 
Such  trusts  are  now  generally  recognized  as. 
valid  by  the  courts  of  this  country,  and 
have  been  siistained  by  this  court." 

So  in  Shelton  v.  King,  229  U.  S.  90.  33 
S.  Ct.  686,  57  U.  S.  (L.  ed.)  1086,  affirm- 
ing decree  King  v.  Shelton,  36  Ann.  Cas. 
(D.  C.)  1,  it  was  said:  "This  court,  and 
the  courts  of  a  number  of  the  states  of  the 
Union,  have  not  accepted  the  limitation 
which  the  English"  courts  have  placed  upon, 
the  right  of  testamentary  disposition,  and 
have  sustained  trusts  having  as  an  object 
the  application  of  a  testator^s  bequest  to 
the  support  and  maintenance  of  the  recipi- 
ent of  his  bounty.  They  have,  therefore,, 
rejected  the  assumption  that  liability  to 
creditors  and  freedom  of  alienation  are  neces- 
sary incidents  to  the  right  to  enjoy  the  rents 
and  profits  of  real  estate,  or  the  income  from 
other  property.** 

In  Sliernian  v.  Havens,  94  Kan.  654,  Ann, 
Cas.  191 7B  394,  146  Pac.  1030,  the  court 
sustaining  a  "spendthrift  trust"  created  by 
a  will  said:  "It  cannot  be  doubted  that  by 
the  great  weight  of  authority  in  this  country 
it  is  settled  that  the  founder  of  such  a  trust 
may  secure  the  enjoyment  of  it  to  the  ob- 
jects of  his  bounty  by  providing  that  it  shall 
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not  bq  alienable  by  them  or  become  subject 
to  be  taken  by  their  creditors,  and  that  the 
testator's  intention  in  this  respect  when 
clearly  expressed  by  him  will  be  carried  out. 
.  .  .  The  supreme  court  of  Iowa  has  ap- 
proved the  American  rule,  with  the  qualifi- 
cation that  creditors  cannot  deprive  the 
beneficiary  of  the  support  provided  for  him 
out  of  such  property,  'so  long  as  it  is  in 
accordance  with  his  station  in  life.*  (Mer- 
chant's Nat.  Bank  v.  Crist,  140  la.  308, 
313,  118  N.  W.  394,  132  Am.  St.  Rep.  267.) 
The  question  is  a  new  one  in  this  state. 
There  is  no  statute  or  decision  upon  the 
■subject,  but  we  see  no  reason  why  the  rule 
adopted  by  the  majority  of  the  courts  of 
this  country  should  not  apply  here.  As  was 
said  by  the  Massachusetts  court  in  Broad- 
way Nat.  Bank  v.  Adams,  133  Mass.  170,  43 
Am.  Hep.  504:  'We  are  not  able  to  see  that 
it  would  violate  any  principals  of  sound  pub- 
lic policy  to  permit  a  testator  to  give  to 
the  object  of  his  bounty  such  a  qualified  in- 
terest in  the  income  of  a  trust  fund,  and 
thus  provide  against  the  improvidence  or 
misfortune  of  the  beneficiary.'  (p.  173.)  It 
accords  not  only  with  the  weight  of  author- 
ity in  this  country  and  with  sound  reason- 
ing, but  also  with  the  general  policy  which 
the  state  has  always  maintained  respecting 
the  rights  of  creditors  and  debtors  as  shown 
in  the  liberal  provisions  of  our  exemption 
laws.  It  deprives  the  creditor  of  no  security 
to  which  he  had  the  right  to  look,  and  it 
recognizes  the  right  which  the  owner  of 
property  has  to  dispose  of  it,  either  by  an 
absolute  gift  or  by  a  conditional  one,  and 
to  provide  for  the  object  of  his  bounty,  pro- 
vided he  gives  the  use  only  without  the  ab- 
solute title." 

In  Bowling  v.  Citizens'  Bank,  etc.  Co. 
(Ark.)  198  S.  W.  288,  with  regard  to  an 
alleged  trust  created  by  a  will  the  court 
«aid :  "The  soundness  then  of  appellant's  con- 
tention must  depend  upon  whether  spend- 
thrift trusts  are  valid  in  Arkansas,  and,  if 
valid,  whether  a  spendthrift  trust  was 
created  by  the  terms  of  the  section  of  the 
will  quoted  above.  The  English  doctrine 
condemns  and  the  American  doctrine  upholds 
spendthrift  trusts.  Nichols  v.  Eaton,  91  U. 
8.  716,  23  U.  S.  (L.  ed.)  264.  It  is  a 
mooted  question  in  this  state.  Being  a  ques- 
tion of  first  impression  here,  the  court  adopts 
the  American  doctrine,  both  upon  reason  and 
because  the  American  doctrine  is  supported 
by  the  increasing  weight  of  authority. 
.  .  .  This  court  has  jealously  protected 
'the  free  and  unlimited  right  of  a  person 
in  sound  mind  and  otherwise  competent  to 
dispose  of  his  property  according  to  his 
pleasure,  unless  in  contravention  of  some 
statute  or  the  well-established  rule  against 
perpetuities.     Fortner  v.  Phillips,  124  Ark. 


395,  187  S.  W.  318.  Tliere  is  no  miscon- 
struing the  intent  of  the  testator  in  the 
instant  case.  The  language  of  the  eighth 
clause  is  direct  and  unambiguous.  By  the 
very  wording,  the  legal  title  and  the  ab- 
solute control  of  the  property  passed  to 
the  trustee  for  the  sole  purpose  of  creat- 
ing, by  the  use  and  investment,  a  perman^it 
incon^e  for  the  maintenance  of  the  testator's 
son  during  life,  and  his  daughter-in-law  so 
long  as  she  remained  the  wife  or  widow  of 
his  son.  The  testator  assigned  as  a  reason 
for  creating  the  trust  the  inability  of  his 
son  to  care  for  and  manage  the  estate.  In 
the  fear  that  his  son  might  resort  to  some 
method  of  defeating  his  purpose,  he  provided 
against  the  anticipation  of  the  income  in 
any  manner.  He  evidenced  his  intention 
most  clearly  by  creating  a  stated  income. 
His  purpose  was  to  impound  the  corpus  of 
the  estate  in  such  way  that  the  cestuis  should 
not  receive  it,  or  even  the  income  therefrom, 
except  at  certain  and  reasonable  intervals. 
All  power  of  alienation  of  the  trust  fund  was 
withheld  from  the  cestuis.  By  the  bequest 
appellants  acquired  no  vested  estate  there- 
in. Every  essential  necessary  to  create  a 
spendthrift  trust  is  present  in  the  devise. 
Having  subscribed  to  the  American  doctrine 
upholding  spendthrift  trusts,  and  the  inten- 
tion of  the  testator  being  manifest  to  create 
such  a  trust  for  the  protection  of  the  cestuis 
against  improvidence  and  incapacity,  which 
trust  is  not  contrary  to  law  or  public  policy, 
and  being  convinced  the  doctrine  of  merger 
of  estates  cannot  operate  to  destroy  a  valid 
spcndtlirift  trust,  the  decree  of  the  learned 
chancellor  is  afiirmed." 

In  Duncphant  v.  Dickson,  153  Mo.  A  pp. 
309,  133  S.  W.  165,  a  proceeding  in  equity 
in  the  nature  of  a  creditor's  bill  or  equitable 
garnishment  in  which  the  defendant  was  the 
beneficiary  of  a  trust  estate  created  by  will, 
the  court  said:  "In  the  trial  court,  plain- 
tiff prevailed,  and  on  appeal  the  only  ques- 
tion presented  for  decision  relates  to  the 
character  of  the  trust  created  by  the  will. 
If  it  be  a  spendthrift  trust,  then,  of  course, 
Mrs.  Dickson's  equitable  interest  in  the  in- 
come from  the  trust  estate  may  not  be  se- 
questered in  this  proceeding,  as  it  is  compe- 
tent in  this  state  for  the  donor  to  create 
such  a  trust  and  thereby  limit  the  right  of 
alienation  and  place  the  proceeds  of  the  es- 
tate beyond  seizure  by  creditors  during  the 
life  of  the  cestui  que  trust." 

In  McColgan  v.  Magee,  172  Cal.  182,  Ann. 
Cas.  1917D  1050,  155  Pac.  995,  a  case  in- 
volving the  consideration  of  a  deed  of  trust, 
the  court  said:  ''The  contention  of  the 
plaintiff  is  that  the  declaration  in  said 
agreement  of  August  29,  1905,  that  the  in- 
terest of  Walter  Magee  in  the  said  shareii 
of  stock  and  the  income  therefrom  was  in- 
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alienable  and  exempt  from  the  claims  of 
creditors,  was  wholly  ineffectual  to  accom* 
plish  that  purpose,  and  that  the  same  is  sub- 
ject to  execution  notwithstanding  the  said 
provision  of  said  agreement.  Section  867  of 
the  Civil  Code  provides  that  such  trusts  may 
be  created  in  the  rents  and  profits  of  real 
property,  provided  the  beneficiary  is  re- 
•strained  from  disposing  of  his  interest  there- 
in only  during  his  life  or  for  a  term  of  years. 
Such  trusts  in  real  property  are  further 
qualified  by  the  provisions  of  section  859  of 
the  Civil  Code.  (Magner  v.  Crooks,  139  Cal. 
640,  73  Pac.  585.)  It  has  also  been  held 
that  trusts  of  similar  character  may  be  cre- 
■ated  in  the  income  of  personal  property.  ( Cut- 
ter v.  Hardy,  47  Cal.  668.)  The  general  doc- 
trine that  spendthrift  trusts,  inalienable  by 
the  beneficiary  and  inaccessible  to  his  credi- 
tors during  his  life  or  for  a  term  of  years, 
are  valid  in  this  state,  is  well  established. 
(Seymour  v.  McAvoy,  121  Cal.  438,  442,  41 
luR.A.  544,  53  Pac.  946.)  The  doctrine  that 
property  may  be  made  inalienable  by  such 
<leclaration  of  trust  rests  upon  the  theory 
i^hat  a  donor  has  the  right  to  give  his  prop- 
erty to  another  upon  any  conditions  which 
he  sees  fit  to  impose,  and  that,  inasmuch 
as  such  a  gift  takes  nothing  from  the  prior 
or  subsequent  creditors  of  the  beneficiary  to 
which  they  previously  had  the  right  to  look 
for  payment,  they  cannot  complain  that  the 
donor  has  provided  tf^at  the  property  or  in- 
come shall  go  or  be  paid  personally  to  the 
beneficiary  and  shall  not  be  subject  to  the 
claims  of  creditors.  For  this  reason,  and 
upon  grounds  of  public  policy,  it  is  further 
held  that  one  cannot  by  any  disposition  of 
his  own  property  put  the  same  or  the  in- 
come thereof  beyond  the  reach  of  his  credi- 
tors, so  long  as  he  himself  retains  the  right 
to  receive  and  use  it.  This  qualification  of 
the  doctrine  is  as  well  settled  as  the  doctrine 
itself.  In  Seymour  v.  McAvoy,  121  Cal. 
438,  41  L.RJL.  644,  53  Pac.  946,  referring  to 
the  first  branch  of  the  proposition  above 
stated,  the  court  said :  'There  is  •nothing  in 
the  policy  of  the  law  prohibiting  a  donor 
from  providing  that  his  bounty  shall  be  en- 
joyed only  by  those  to  whom  he  intends  to 
extend  it,  and  that  the  property  devoted  by 
him  to  a  trust  otherwise  valid  shall  not  be 
•diverted  from  its  appointed  destination.'" 

• 

Bute  in  Florida. 

In  the  recent  case  of  Croon  y.  Ocala 
Plumbing,  etc.  Co.  62  Fla.  460,  57  So.  243, 
the  court  apparently  considered  the  validity 
x>f  a  spendthrift  trust  as  doubtful  but  did 
not  pass  on  the  point. 

Bule  in  Oe&rgia, 

In  Georgia  it  would  seem  that  a  spend- 
thrift trust  is  valid  under  tome  circumstances 


but  the  general  rule  is  not  fully  supported. 
Thus  in  De  Vaughn  v.  Hays,  140  Ga.  208, 
78  S.  E.  844,  it  appeared  that  a  will  pro- 
vided as  follows:  "I  give  and  bequeath  to 
Mary  Porter  DeVaughn,  Mrs.  Mamie  Pierce, 
Mrs.  Rosa  Polhill,  Carl  L.  DeVaughn,  Mack 
S.  DeVaughn,  and  Otis  B.  DeVaughn,  all 
the  remainder  of  my  realty  and  personalty, 
and  other  property  of  every  kind  and  de- 
scription, share  and  share  alike,  except  my 
wife,  Mary  Porter  DeVaughn,  to  have  a  cer- 
tain policy  of  life  insurance  payable  to  her, 
and  to  Mack  S.  DeVaughn  the  Lytic  and 
Wood  farms,  containing  200  acres,  more  or 
less;  also  the  dwellinghouse  and  lot  where 
he  now  lives;  and  to  Otis  B.  DeVaughn  five 
thousand  doHars  in  cash;  so  thq^t  the  last 
three  named  heirs  will  be  made  equal  in 
property  heretofore  given  off  to  my  heirs 
hereinbefore  mentioned.  •  •  .  I  give  to 
my  nephew,  J.  £.  Hays,  in  trust  for  my 
son,  Otis  B.  DeVaughn,  the  abovedescribed 
property  as  set  forth  in  item  #3  of  this 
my  will,  to  be  held  by  said  Hays  and  rented 
annually  or  leased  as  the  case  may  be,  and 
the  proceeds  applied  monthly  for  the  support 
of  my  said  son  Otis  B.  DeVaughn,  during 
the  remainder  of  his  life,  and  at  his  death 
his  said  property  held  in  trust  by  said  Hays 
shall  go  to  his  child  or  children  then  in  life; 
and  in  the  event  he  shall  have  no  child  or 
children  at  his  death,  his  said  interest  or 
property  so  held  in  trust  by  J.  E.  Hays  shall 
revert  back  to  the  other  heirs  of  my  estate,  as 
mentioned  in  item  ^3  of  this  my  will."  Otis 
B.  DeVaughn  who  had  become  of  legal  age 
sought  control  of  the  property  devised  to  his 
trustee  who  was  willing  to  resign  the  trust. 
The  court  said:  "While  under  certain  cir- 
cumstances a  valid  trust  can  be  created  in 
this  state  for  the  benefit  of  a  person  of  full 
age  (Civil  Code,  §  3729;  Sinnott  t.  Moore, 
113  Ga.  908,  39  S.  E.  415;  Moore  t.  Sinnott, 
117  Ga.  1010,  44  S.  E.  810),  the  mere  fact 
that  there  is  a  legal  remainder  over  will  not 
Bufiice  to  uphold  a  trust  for  one  sui  juris. 
The  ruling  in  Lester  v.  Stephens,  113  Ga. 
495,  30  S.  E.  109,  is  not  authority  to  the 
contrary;  for  there  the  testatrix  by  her  will 
undertook  to  create  a  trust  for  her  brother 
and  sisters  who  were  sui  juris  and  had  no 
intemperate,  wasteful,  or  profligate  habits, 
which  it  was  held  she  could  not  do  under 
the  Civil  Code,  §  3729,  and  that  therefore 
upon  her  deatii  the  trust  became  immedi- 
ately executed.  The  Civil  Code,  §  3729,  pro- 
vides: 'Trust  estates  may  be  created  for 
the  benefit  of  any  minor,  or  person  non  com- 
pos mentis.  Any  person  competent  by  law 
to  execute  a  will  or  deed  may,  by  such  in- 
strument duly  executed,  create  a  trust  for 
any  male  person  of  age,  whenever  in  fact 
such  person  is,  on  account  of  mental  weak- 
ness, intemperate  habits,  wasteful  and  profli- 
gate  habits,   unfit  to   be   trusted  with   the 
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right  and  management  of  property.  Provided 
also,  if  at  any  time  the  grounds  of  such 
trust  shall  cease,  then  the  beneficiary  shall 
be  possessed  legally  and  fully  of  the  same  es- 
tate as  was  held  in  trust,  and  any  person 
interested  may  file  any  proper  proceeding  in 
the  superior  court,  where  the  trustee  resides, 
to  have  the  trust  annulled  on  that  ground, 
if  he  so  desires.  Any  person  having  claims 
against  the  beneficiary  may  avail  himself  of 
the  provisions  of  the  code  in  relation  to  con- 
demning trust  property  at  common  law.' 
Treating  the  trust  created  for  his  benefit, 
in  the  will  under  consideration,  as  falling 
within  the  provisions  of  the  code  section 
just  referred  to — that  is,  as  a  'spendthrift 
trust,'  the ,  petitioner,  sought  iif  the  manner 
prescribed  to  have  the  trust  annulled  on  the 
ground  that  if  the  trust  was  created  for  any 
of  the  reasons  specified  in  such  section,  they 
had  ceased  to  exist,  for  the  reason  that  at 
the  time  his  petition  was  filed  he  was  twenty- 
one  years  of  age  and  fully  capable  in  every 
way  of  managing  and  controlling  his  own 
property.  As  the  allegations  of  his  petition 
were  not  denied  by  the  defendant  trustee, 
the  court  erred  in  denying  the  prayers  of 
the  petition." 

Rule  in  Kentucky. 

In  Kentucky  a  distinction  seems  to  be 
made  according  to  the  nature  of  the  trust. 
Thus  in  Hackett  v.  Hackett,  146  Ky.  408, 
142  S.  W.  673,  it  was  held  that  a  conten- 
tion that  the  purpose  of  a  testator  in  de- 
vising lands  in  trust  for  the  benefit  of  his 
nephews  in  the  manner  adopted  by  him  was 
fraudulently  to  prevent  it  from  being  subject 
to  their  debts  could  have  no  place  in  the 
consideration  of  the  case  for  the  reason  that 
the  testator  was  under  no  legal  or  moral 
obligation  to  the  creditors  of  the  nephew^s, 
and  if  it  was  his  intention  to  keep  the  lands 
from  being  subjected  to  the  payment  of 
their  debts,  he  had  the  right  to  devise  them 
in  such  a  manner  as  would  effectuate  that 
purpose. 

But  in  Brock  v.  Brock,  168  Ky.  847,  183  S. 
W.  213,  the  court  said  with  regard  to  a 
trust  created  by  a  will:  "The  language  of 
the  will  is:  *To  my  daughter  Fannie  Crom- 
well Dorsey  and  children.*  In  other  words, 
the  devise  is  from  a  father  to  his  daughter 
and  her  children.  There  is  nothing  in  the 
will  to  indicate  that  the  word  'children'  is 
used  as  heirs.  It  is  clear  that  the  testator 
intended  not  only  that  his  daughter  should 
enjoy  the  estate,  but  that  her  children,  born 
and  to  be  bom,  were  to  have  a  beneficial 
interest  therein.  Therefore,  it  is  the  settled 
rule  in  this  character  of  cases  to  effectuate 
the  intention  of  the  testator  by  giving  a  life 
estate  to  the  first  taker  and  the  remainder  to 
the  children  bom  and  to  be  born.     Hall  y. 


Wright,  121  Ky.  16;  Bodine  ▼.  Arthur,  91 
Ky.  5«,  12  Ky.  L.  Rep.  650,  14  S.  W.  904, 
34  Am.  St.  Rep.  162;  Carr  v.  Estill,  16  B. 
Mon.  (Ky.)  309,  63  Am.  Dec.  548;  Harkness^ 
V.  Lisle,  132  Ky.  767.  The  next  question  is 
whether  the  <!hildren  take  an  absolute  es- 
tate or  merely  a  defeasible  fee  in  remainder. 
It  will  be  observed  that  the  devise  to  each 
of  the  testator's  children  is  subject  to  the 
payment  of  $300.00  to  his  widow.  Hiere  is 
a  further  provision  that  if  either  of  his  two 
children  should  die  leaving  no  bodily  issue, 
the  share  of  such  child  is  to  go  to  the  sur- 
vivor, but  his  wife  was  to  have  $300.00  per 
annum,  as  provided  in  the  will.  The  will 
further  provides  that  if  both  of  the  testa- 
tor's children  should  die  leaving  no  children, 
his  widow  was  to  have  three  hundred  acres 
for  life  and  one  hundred  and  fifty  acres  to 
dispose  of  as  she  might  wish.  In  that  event, 
the  balance  of  his  lands  was  to  go  to  his 
living  nieces  and  nephews,  or  the  children 
of  those  that  were  dead.  It  is  clear,  we 
think,  that  the  testator,  in  speaking  of  the 
death  of  either  or  both  of  his  children  with- 
out leaving  issue  meant  their  death  in  the 
lifetime  of  their  mother,  since  only  in  that 
event  was  there  any  limitation  over  to  the 
widow  or  to  his  nieces  and  nephews.  Since 
Mrs.  Brock  survived  her  mother,  it  follows 
that  the  estate  of  her  children  is  not  now 
subject  to  defeasance.  On  the  contrary  her 
present  children  take  •  a  vested  remainder, 
not  subject  to  defeasance  but  subject  to  be 
opened  up  and  diminished  by  the  birth  of 
other  children.  Therefore,  a  deed  or  mort- 
gage made  by  Mrs.  Brock,  her  husband  and 
adult  children  would  pass  their  interest  in 
the  estate  devised,  though  such  interest  may 
hereafter  be  diminished  by  the  birth  of  other 
children.  This  is  not  a  case  where  the  in- 
come from  certain  property  is  devised  to  one 
for  life,  with  the  provision  that  if  any  court 
should  ever  hold  it  subject  to  the  devisee's 
debts,  his  interest  therein  should  cease  and 
the  title  should  vest  in  his  children.  Such 
provision  has  been  held  to  be  valid.  Bottom 
V.  Fultz,  124  Ky.  302;  Bull  v.  Kentucky  Nat. 
Bank,  90  Ky.  452,  14  S.  W.  425,  12  L.R.A. 
37.  It  is  simply  a  case  where  the  testator 
provides  in  the  will  that  the  property  actu- 
ally devised  shall  not  be  subject  to  the  debts 
of  the  devisee.  We  have  frequently  held  such 
provision  to  be  contrary  to  public  policy  and 
void." 

In  Southern  Life  Ins.  Co.  v.  Ford,  151 
Ky.  476,  152  S.  W.  245,  a  devise  of  realty 
tok  be  held  in  trust  and  beyond  the  control 
of  the  devisee  for  twenty-five  years  and  then 
to  pass  to  him  in  fee  simple  was  sustained. 

Hule  in  New  York, 

In  New  York  while  the  earlier  eafies  de- 
clared the  invalidity  of  a  spendthrift  trust 
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It  has  been  held  recently  that  a  bequest 
in  trust  to  be  paid  to  the  beneficiary  when 
he  is  free  from  debt  is  valid.  Hall  v.  Pal- 
mer, 213  N.  Y.  315,  107  N.  £.  653;  Siemers 
V.  Marria,  169  App.  Div.  411,  154  N.  Y. 
S.  1001.  Of  such  a  bequest  it  was  said  in 
the  case  first  cited:  ''It  might  in  some  as- 
pects be  termed  a  gift  to  encourage  the 
donee  to  pay  his  debts,  because  only  by  mak- 
ing such  payment  or  showing  the  ability  to 
pay  could  the  donee  have  the  gift." 


V. 


WOODRUFF. 
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Fleadins  ^  Supplemental  Bill  In  Eq- 
uity —  ReleTanoy  to  Ori8:inal  Bill. 

Plaintiff  and  defendant  agreed  in  writing 
for  rescission  of  a  contract  to  sell  land  and 
for  an  arbitration  of  the  amount  defendant 
should  pay  plaintiff  as  reimbursement  for 
paymentiB  on  the  purchase  price  and  improve- 
ments, after  deducting  rents.  What  purport- 
ed to  be  an  award  of  the  arbitrators  was  filed 
with  the  register,  but  the  court  refused  to 
enter  it  as  its  decree,  there  being  no  pre- 
liminary order  authorizing  it.  Plaintiff 
thereupon  filed  a  supplemental  bill  setting 
up  the  agreement  and  award  as  a  common- 
law  arbitration,  and  prayed  the  court  to  put 
it  into  effect  by  its  final  decree  in  the  cause. 
It  'is  held  that  the  supplemental  bill  pro- 
ceeded upon  the  same  equity  as  the  original 
bill,  and  was  properly  allowed  as  a  continua- 
tion thereof. 

Arbitration  and  Award  ^  Absenoe  of 
Order  Anthoriming  Award  —  Elfeot. 

An  award  by  arbitrators  made  in  a  suit  to 
rescind  a  land  contract  may  be  enforced  by 
specific  performance,  although  the  award 
could  not  be  entered  aR  a  decree  because  of 
failure  to  have  a  preliminary  order  of  the 
court  authorizing  it. 

Elfeot  of  Mistake  In  Award. 

In  a  suit  to  rescind  a  land  contract,  the 
parties  agreed  to  submit  the  amount  of  reim- 
bursement to  arbitration.  The  arbitrators  re- 
turned an  award  in  two  separate  papers,  one 
of  which  determined  that  defendant  pay  to 
plaintiff  a  certain  sum,  with  half  of  the  costs 
of  the  arbitration  and  certain  witness  fees. 
The  other  determined  that  plaintiff  pay  to 
defendant  a  certain  smaller  sum  for  rent' and 
half  of  the  costs  of  arbitration  and  for  wit- 
ness fees.  The  two  sums  were  then  added, 
and  the  amount  which  plaintiff  had  to  pay 
was  subtracted  therefrom,  and  the  result  nled 
as  the  award.     Defendant  claimed  that  the 


sums  of  the  two  parts  of  the  award  should 
have  been  subtracted,  making  him  liable  for 
that  difference  only.  It  is  held  that  it  was 
error  to  enforce  specifically  the  award  as 
made;  it  not  expressing  the  actual  decision 
of  the  arbitrators. 

[See  note  at  end  of  this  case.] 

Same. 

While  an  award  of  arbitration  entered  in 
a  pending  suit  is  not  open  to  collateral  at- 
tack, its  correctness  may  be  attacked  in  a 
proceeding  for  its  specific  enforcement,  al- 
though the  defense  is  not  brought  forward 
by  a  cross  bill. 

[See  note  at  end  of  this  case.] 

Same. 

An  award  of  arbitrators  may  be  impeached 
for  their  mistake  in  setting  down  their  con- 
clusion, although  the  mistake  appears  dehors 
the  award  only. 

[See  note  at  end  of  this  case.] 


A  party  to  an  award  of  arbitrators  is  im- 
der  no  obligation  to  be  present  when  the 
award  is  made,  and  failure  to  be  present  does 
not  estop  him  from  attacking  the  correctness 
thereof. 

[See  note  at  end  of  this  case.] 

Termination  of  Anthority  of  Arbitra- 
tors. 

Where  arbitrators  have  returned  an  award 
in  a  pending  suit,  they  are  powerless  subse- 
quently to  modify  it,  since  their  authority 
ceases  upon  the  return  of  the  award  to  the 
court. 

A]^al  from  Chancery  Court,  St  Clair- 
ooimty:  Simpson,  Judge. 

Action  by  W.  W.  Woodruff,  plaintiff, 
against  H.  H.  Black,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Bkvebsed. 

Burffin,  Jenkins  d  Broum  for  appellant. 
John  W.  Ineer,  J,  A,  Embry  and  Ooodhue 
d  Bridley  for  appellee. 

[328]  Saybe,  J.— Woodruff  filed  the  origi- 
nal bill  in  this  cause,  charging  that  a  cer- 
tain contract  by  which  he  became  the  pur- 
chaser of  a  tract  of  land  had  been  imposed 
on  him  by  the  fraud  of  Black,  and  praying 
that  the  contract  be  rescinded,  and  an  ac- 
counting had  of  payments,  rents,  etc.  After 
Black  had  answered  the  bill  denying  cir- 
cumstantially its  averments  of  fraud,  the 
parties  entered  into  an  agreement  in  writ- 
ing for  rescission  and  the  execution  of  the 
papers  necessary  to  accomplish  that  result, 
and,  to  state  ite  further  effect  in  a  general 
way,  for  an  arbitration  which  would  de- 
termine [329]  what  amount,  if  any.  Black 
should  pay  to  Woodruff  for  his  reimburse- 
ment on  account  of  payments  made  on  the 
purchase  price,  improvements,  taxes,  etc., 
after  deducting  the  reasonable  value  of  the 


970 


CITE  THIS  VOL.  ANN.  CAS.  1818C. 


rents  for  the  period  during  which  Woodruff 
had  held  possession  under  his  purchase,  and 
some  other  items  to  be  credited  to  Black. 
The  agreement  was  entered  into  on  Decem- 
ber 31,  1912.  For  the  purpose  of  putting  one 
item  of  disagreement  out  of  the  way,  it  may 
be  here  noted  that  Woodruff  agreed  to  keep 
the  place  during  the  year  1913  at  a  reason- 
able rental  as  the  tenant  of  Black;  but  it 
was  not  submitted  to  the  arbitrators  to  de- 
termine what  a  reasonable  rental  for  the 
future  term  should  be,  nor  was  it  contem- 
plated that  the  rental  for  that  term  should 
figure  in  the  award.  It  was  further  pro- 
vided that  the  finding  should  be  returned 
to  the  chancery  court,  and  should  become 
the  decree  of  the  court  in  the  pending  cause. 
But  no  order  of  court  was  obtained  authoriz- 
ing the  submission  to  arbitrators,  and  for 
tliis  reason  there  was  no  arbitration  accord- 
ing to  the  statute,  and  the  court  acquired 
no  power  to  summarily  translate  the  finding 
into  a  decree.    Dudley  v.  Farris,  79  Ala.  187. 

(1)  A  paper  purporting  to  be  an  award 
of  the  arbitrators  was  filed  with  the  regis- 
ter, and  Woodruff  moved  the  court  that  it 
be  entered  as  the  court's  decree  in  the  pend- 
ing cause;  but  the  court,  taking  the  view 
of  the  arbitration  indicated  above,  denied 
the  motion.  Thereupon  Woodruff  filed  his 
amended  or  supplementary  bill  setting  up 
the  agreement  and  the  award  as  a  common- 
law  arbitration,  and  praying  the  court  to 
put  the  agreement  and  the  findings  of  the 
arbitrators  into  effect  by  its  final  decree  in 
the  cause.  Black  demurred  to  this  supple- 
mental bill,  taking  two  grounds  against 
[330]  it:  (1)  The  matter  was  not  proper 
for  a  supplemental  bill,  but  should  have  been 
brought  forward  by  an  original  bill;  (2) 
The  award  was  a  nullity.  The  second 
ground  was  well  taken. 

The  submission  to  arbitrate,  containing 
an  agreement  that  the  award,  unless  per- 
formed by  the  parties  within  30  days,  should 
be  made  the  decree  of  the  court,  though  in- 
effectual as  an  agreement  for  arbitration  un- 
der the  sanction  of  the  statute,  did  not  de- 
feat the  pending  bill.  Henry  v.  Porter,  29 
Ala.  619.  One  clear  purpose  of  the  agree- 
ment was  that  it  should  not  defeat  the  bill. 
The  purposes  or  agreements  of  parties  can- 
not be  permitted  to  divert  the  administra- 
tion of  justice  from  its  orderly  channels; 
but  one  proper  office  of  a  supplemental  bill 
is  to  bring  forward  matter  relating  to  a 
case  made  by  the  original  bill,  but  arising 
subsequent  to  the  filing  of  such  bill,  to 
show  a  new  interest  vested  in  an  old  party, 
or  to  show  that  what  was  an  inchoate  has 
become  a  perfect  right.  Barringer  v.  Burke, 
21  Ala.  766;  Bowie  v.  Minter,  2  Ala,  406; 
Walker  ▼.  Hallett,  1  Ala.  379;  Fletcher,  Eq. 
PI.  &  Pr.  §§  825,  826.     A  supplemental  bill 


was  always  in  the  nature  of  an  amendment^ 
and  now  under  our  rule  facts  occurring  after 
the  filing  of  a  bill  may  be  introduced  by  sq 
amendment.  Chancery  Court  Rule  45.  Eq- 
uity cannot  by  supplemental  matter  be  in- 
jected into  a  bill  that  before  had  none. 
Scfaeerer  v.  Agee,  118  Ala.  383,  21  So.  81. 
But  the  supplemental  bill  ip  this  cause  pre> 
ceded  upon  precisely  the  same  equity  as  the 
original  bill,  though  to  be  proved  in  a  dif- 
ferent way,  and  was  properly  allowed  as  a 
continuation  of  the  original  bill.  Perhaps 
the  same  result  would  hav^  been  attained 
on  the  principle  of  Durr  v.  Hanover  Nat. 
Bank,  170  Ala.  260,  63  So.  1012. 

[331]  We  are  not  of  opinion  that  the 
award  was  wholly  lacking  in  obligation  be* 
cause  of  the  failure  to  have  an  order  of  the 
court  authorizing  it.  The  effect  and  opera- 
tion of  the  agreement  must  be  determined 
by  reference  to  the  terms  of  the  instrument 
and  what  the  parties  did  under  it.  The 
arbitrators  were  to  proceed  after  the  manner 
of  arbitrators  under  the  statute,  and  they 
were  to  return  their  award  into  the  chan- 
cery court,  where  it  was  to  become  the  de- 
cree of  that  court.  By  order  the  parties 
failed  to  arm  the  court  with  the  power  to- 
establish  the  award  summarily  as  the  decree 
in  the  cause.  But  it  was  competent  for  the 
parties  to  agree  that  the  arbitrators  should 
proceed  in  the  manner  provided  by  the  stat- 
ute, though  they  were  to  have  no  authority 
under  the  statute.  By  common  consent 
laying  their  respective  contentions  before- 
the  arbitrators,  in  the  absence  of  a  prelimi- 
nary order  inviting  an  award  as  to  the 
matters  in  dispute,  the  only  rational  con- 
clusion is  that  the  parties  intended  to  ap- 
peal to  the  general  powers  of  the  court  .for 
its  enforcement,  if  necessary.  There  is  noth- 
ing in  the  contract  itself  compelling  a  dif- 
ferent interpretation,  nor  is  there  any  rea- 
son why  the  contract  should  not  by  due 
process  be  enforced  according  to  the  construc- 
tion placed  upon  it  by  the  parties  them- 
selves. To  enforce  its  specific  performance 
is  not  to  make  a  contract  for  the  parties, 
but  on  the  contrary,  is  to  bind  them  to  the 
very  agreement  they  made.  This  seems  to 
be  the  reasoning  of  the  court  in  the  closely 
analogous  case  of  Davis  v.  McConnell,  3 
Stew.  (Ala.)  492.  See  also  Lamar  v.  Nich- 
olson, 7  Port.  (Ala.)  168.  The  submission 
to  arbitration  was  a  matter  of  contract 
within  the  competency  of  the  parties,  and 
such  an  adjustment  of  controversies,  wheth- 
er they  have  or  not  assumed  the  form  of 
pending  suits,  has  always  [332]  been  fa- 
vored by  legislation  and  judicial  decision  in 
this  state.  Burns  v.  Hendrix,  54  Ala.  80. 
The  policy  of  arbitration  is  imposed  upon 
the  legislature  by  section  84  pf  the  Constitu- 
tion.   The  nature  of  the  agreement  here,  in  so 
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far  as  it  without  more  determined  that  a 
rescission  should  be  had,  was  such  as  to  re- 
<iuire  for  its  enforcement  a  remedy  peculiar 
to  the  court  of  chancery,  and  the  supple- 
mental bill  properly  invoked  that  remedy  to 
the  end  that  the  whole  matter  might  be  con- 
cluded by  one  decree.  Kirksey  v.  ¥ike,  27 
Ala.  383,  62  Am.  Dec.  768;  Jones  ▼.  Bla- 
lock,  31  Ala.  180. 

(3)  But,  on  consideration  of  the  facts  to 
be  now  stated,  we  are  of  the  opinion  that 
the  arbitration  should  be  held  for  naught, 
and  that  the  chancery  court  committed  error 
in  decreeing  the  specific  performance  of  the 
a^eement  and  award  set  up  by  Woodruff 
in  his  supplemental  bill.  It  is  established 
by  the  undisputed  evidence  in  this  case  that 
on  the  second  day  after  the  arbitrators 
heard  the  parties  they  prepared  a  state- 
ment of  their  conclusions  on  two  separate 
papers  as  follows: 

"Feb.  the  4 ward 1913. 

We  the  arbitrators  agreed  that  H.  H.  Black 
pay  to  W.  W.  Woodruff  the  sum  of  $3,540.10 
and  pay  half  of  the  cost  of  the  arbitra- 
tion and  pay  his  witnesses  one  $1.00  per 
day. 

"Feb.  the  4 ward 1913, 

We  the  arbitrators  agreed  that  W.  W. 
Woodruff  pays  to  H.  H.  Black  the  sum  of 
$1246.00  for  rent  and  pay  half  of  the  cost 
of  the  arbitration  and  pay  his  witnesses 
one  $1.00  per  day." 

There  is  some  conflict  in  the  testimony  as 
to  whether  the  arbitrators  signed  these  pa- 
pers, and  we  leave  that  circumstance  un- 
determined. But  we  find  in  the  record  no 
reason  for  doubting  that  both  papers  were 
prepared  [333]  as  together  expressing  cor- 
rectly the  conclusion  reached,  nor  any  for 
supposing  that  together  they  were  not  in- 
tended to  express  the  conclusion  that  Black 
was  to  pay  to  Woodruff  only  the  difference 
between  the  two  sums  named  in  the  differ- 
ent papers.  The  arbitrators  have  so  de- 
posed, and,  notwithstanding  what  remains 
to  be  noted  in  this  connection,  we  are  im- 
pressed with  the  truthfulness  and  correct- 
ness of  their  testimony  so  far  as  concerns 
the  main  fact  in  controversy,  though  they 
may  be  mistaken  in  respect  of  some  nones- 
sential circumstances.  Black  also  gave  tes- 
timony tending  to  support  the  theory  of 
mistake  in  the  preparation  of  the  award  to 
which  we  shall  presently  come.  His  testa* 
mony  is,  and  it  does  not  appear  to  be  se- 
riously challenged,  that  he  kept  a  memo- 
randum of  the  items  claimed  by  Woodruff 
on  the  hearing  before  the  arbitrators,  and 
that  the  sum  of  all  such  items  was  less 
by  several  hundred  dollars  than  the  sum  of 
the  amounts  named  in  the  two  papers. 
Nevertheless,  when  the  arbitrators,  after 
giving  notice  to  the  parties,  came  to  the  time 


and  place  appointed  for  the  preparation  of 
the  final  statement  of  their  findings,-  Black 
being  absent  and  unrepresented,  all  of  them 
being  unaccustomed  to  business  of  that  na- 
ture and  of  limited  education,  one  of  them 
unable  to  write  his  name,  it  was  suggested 
that  one  of  the  attorneys  for  Woodruff 
should  prepare  the  formal  statement  of 
award,  and  he  undertook  to  do  so.  He  pre- 
pared the  paper  that  was  later  in  the  day 
filed  by  the  arbitrators  with  the  register  in 
chancery  as  their* award  in  the  cause,  the 
award  of  which  Woodruff  seeks  specific  per- 
formance in  his  supplemental  bill.  The 
paper  so  prepared  declared  that  Black  was 
indebted  to  Woodruff  in  the  gross  sum  of 
$4,786.10,  which  sum  was  reached  by  add- 
ing the  sums  [334]  shown  by  the  two  papers, 
whether  taken  from  the  papers  or  not,  and 
on  this  Black  was  allowed  a  credit  for  the 
sum  of  $1,246.  It  may  be  that  the  arbitra- 
tors produced  to  the  attorney  only  one  of 
the  papers  they  had  previously  prepared, 
that  one  which  declared  that  Black  should 
pay  to  Woodruff  the  sum  of  $3,540.10.  If 
only  the  paper  first  above  set  out  was  pro- 
duced, it  carried  upon  its  face  value  the 
suggestion  that  it  was  not  a  complete  state- 
ment of  the  agreement  reached,  for  it  made 
provisions  for  only  one-half  of  the  costs;  and 
at  least  it  is  indubitably  true  that  one  of 
the  arbitrators  had  another  paper  in  his 
hand,  and  that  mention  was  made  of  the 
fact  that  there  had  been  a  finding  that 
Woodruff  was  to  pay  Black  the  sum  of 
$1,246. 

The  controversy  as  to  whether  the  paper 
filed  with  the  register  truly  represented  the 
agreement  of  the  arbitrators  has  arisen  out 
of  the  inquiry  whether  they  intended  that 
this  sum  of  $1,246  should  be  subtracted  from 
the  sum  of  $3,540.10  in  order  to  arrive  at 
the  net  sum  due  from  Black  to  Woodruff,  or 
whether  they  intended  that  Black  was  in- 
debted to  Woodruff  in  the  gross  sum  of 
$4,768.10,  from  which  $1,246  was  to  be  sub- 
tracted. The  attorney  prepared  the  award 
and  read  it  over  to  the  arbitrators,  paragraph 
by  paragraph  as  it  was  prepared,  and  they 
signed  it.  This,  of  couse,  tends  strongly  to 
establish  the  paper  as  a  true  memorial  of 
what  the  arbitrators  intended,  and  the  re- 
sult ought  not  to  be  disturbed  except  upon 
grave  consideration  of  all  the  circumstances. 
But  upon  the  whole  evidence,  of  which  we 
have  stated  only  the  outlines,  we  feel  con- 
fident that  the  arbitrators  did  not  intend 
to  fix  $3,540.10  as  the  net  amount  due 
from  Black  to  Woodruff,  but  that  their  pur- 
pose was  to  award  that  sum,  less  $1,246, 
and  that  the  attorney  himself  was  led  by 
[335]  their  blundering  statements  of  what 
they  had  done,  and  by  their  lack  of  under- 
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standing  of  what  he  was  doing,  into  a  mis- 
apprehension and  incorrect  statement  of  the 
result  they  intended,  to  express.  Thus  we 
Are  able  to  reconcile  the  testimony  of  all 
the  witnesses  without  imputing  intentional 
wrong  to  any  of  them.  To  hold  otherwise 
'^vould  be  to  convict  the  arbitrators  of  flat 
perjury,  and  we  feel  strongly  that  such  a 
conclusion  would  not  be  justified. 

To  meet  this  state  of  the  facts,  counsel 
for  appellee  rely  upon  two  propositions  of 
law  which  may  be  stated  as  follows:  That 
the  attack  upon  the  award  is  collateral  and 
available  to  defendant,  in  his  situation,  by 
■cross-bill  only;  that  as  matter  of  substantive 
iaw%  the  award  is  conclusive  against  the  de- 
fense however  presented. 

(4)  It  is  firmly  settled  that  the  judg- 
ment of  a  court  of  competent  jurisdiction 
cannot  be  impeached  in  any  collateral  pro- 
ceeding. A  closely  applied  principle  is  that  • 
.a  mistake  in  the  rendition  of  entry  of  a 
judgment  can  be  taken  advantage  of  in  a 
direct  proceeding  only.  1  Black  on  Judg- 
ments, §  262.  A  proceeding  to  enforce  a 
judgment  is  collateral  to  the  judgment,  and 
i^^ill  admit  no  inquiry  into  its  regularity 
or  validity.  23  Oyc.  1064.  This  means,  of 
•course,  that  the  defendant  in  such  proceed- 
ing, if  he  would  draw  the  judgment  into 
•question,  must  file  his  cross-bill.  The  cases 
frequently  liken  the  award  of  arbitrators 
unto  a  judgment  of  a  court,  and  they  say 
that  an  award  cannot  .be  assailed  collater- 
ally. Brewer  v.  Bain,  60  Ala.  153.  But 
•evidently  an  award  is  not  as  sacred  against 
inquiry  as  the  judgment  or  decree  of  a  court, 
for,  to  obtain  the  judicial  mandate  for  ex- 
ecution, an  award  must  be  translated  into 
terms  of  judgment  or  decree,  and  this, 
{336]  in  the  case  of  a  common-law  award, 
ean  only  be  done  by  an  adversary  proceed- 
ing inter  partes  raising  the  question  wheth- 
er it  is  in  law  and  fact  entitled  to  become 
the  basis  of  judgment  or  decree.  Now  the 
.ground  upon  which  the  jurisdiction  to  en- 
force the  specific  performance  of  an  award 
is  eiitertained- is  said  by  Judge  Story  to  be 
that  "it  is  but  an  execution  of  the  agree- 
ment of  the  parties,  ascertained  and  fixed 
by  the  arbitrators."  McNeil  v.  Magee,  5 
Mason  244,  256,  16  Fed.  Cas.  No.  8,916. 
ISo  Chief  Justice  Baker  of  the  Massachusetts . 
•court  says  that  the  subject,  on  its  "true 
footing,"  is  "the  specific  performance  of  a 
contract  in  writing;  for  the  submission  is 
the  agreement.  It  is  virtually  a  contract 
"to  do  what  shall  be  awarded."  Jones  v.  Bos- 
ton Mill  Corp.  4  Pick.  (Mass.)  507,  16  Am. 
Dec.  358.  This  status  and  character  of  the  ; 
proceeding  to  enforce  an  award  in  equity 
has  been  recognized  fully  by  this  court. . 
Bumpass  v.  Webb,  4  Port.  (Ala.)  65,  29 
Am.  Dec.  274;   Kirksey  ▼.  Fike,  and  Jon<)8 


v.  Blalock,  supra,  Caldwell  ▼.  Caldwell,  157 
Ala.  119,  47  So.  268.  And  everywhere,  it 
seems,  the  remedy  of  specific  performance  of 
award  is  assimilated  to  remedies  for  the  en- 
forcement of  contracts.  3  Cyc.  790.  But 
a  bill  seeking  specific  performance  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  by  his  answer  in  such  case  the  defend- 
ant, seeking  no  affirmative  relief,  may  show 
that  in  equity  the  contract  should  not  be 
enforced.  Billingsley  v.  Billingsley,  37  Ala. 
425;  Sims  v.  McEwen,  27  Ala.  184;  Sims, 
Chan.  Pr.  §  643.  Here  defendant  asks  no 
active  relief.  His  defense  is  simply  this, 
that  it  would  be  inequitable  on  the  facts, 
specifically  averred  in  the  answer  and  es- 
tablished in  the  proof  to  decree  the  execu- 
tion of  the  award.  This  is  strictly  an  equi- 
table principle,  and  cannot  be  availed  of 
at  law,  [337]  as  was  decided  in  Creorgia 
Home  Ins.  Co.  v.  Kline,  114  Ala.  366,  21 
So.  958,  cited  and  relied  upon  by  appellee. 
As  for  Brewer  v.  Bain,  60  Ala.  153,  also 
cited  in  this  connection,  the  decision,  so  far 
as  pertinent  to  this  point,  was  that  the 
complainant,  against  whose  bill  for  an  ac- 
counting an  award  was  pleaded,  could  not 
proceed  without  replying  to  the  plea,  but 
must  impeach  the  award  by  amending  his 
bill  so  as  to  have  it  state  specifically  the 
grounds  of  impea(diment;  this  for  the  rea- 
son that  the  defendant  in  such  case  has 
the  right  to  be  informed  by  the  pleading 
what  objections  are  relied  upon  to  defeat 
the  award  and  reopen  the  controversy  it 
was  intended  to  close,  and  because  proof 
witliout  pleading  will  no  more  authorize  re- 
lief than  pleading  without  proof.  Neither 
of  these  cases  is  opposed  to  our  conclusion 
that  appellant  is  entitled  to  a  hearing  on 
his  defense,  though  brought  forward  by 
answer  without  a  cross-bill.  The  attack  is 
direct;  tHe  facts  are  averred  with  simple 
particularity. 

(5)  It  remains  to  inquire  whether  the 
matters  set  up  in  the  answer  and  evidence 
are  to  be  excluded  from  consideration  on 
any  rule  of  substantive  law.  We  think  it 
plain  that  the  preparation  of  the  award  by 
the  counsel  for  one  of  the  parties  in  the 
absei^ce  of  the  other,  a  circumstance  insist- 
ed upon  in  the  answer,  was  entered  upon 
without  due  reflection.  After  arbitrators 
have  come  to  their  conclusion,  there  is  no 
objection  to  their  availing  themselves  of  pro- 
fessional assistance  in  drafting  their  award, 
provided  they  do  not  resort  to  the  counsel 
of  either  party.  Morse  on  Arb.  275.  But 
to  take  advice  or  assistance  of  counsel  for 
either  party  in  the  absence  of  the  other 
may  even  endanger  the  award.  Id.  How- 
ever, we  are  satisfied  that  this  was  an  inad- 
vertence on  the  part  of  all  concerned,  and 
pass  [338]  on  without  further  comment,  to 


BLACK  ▼.  WOODRUFF. 

19S  Ala.  327. 


973 


the  matter  which.  In  our  judgment,  ren- 
dered it  inequitable  on  legal  principle  to  en- 
force the  award. 

An  award  may  be  impeached  for  corrup- 
tion, fraud,  partiality,  or  gross  misbehavior 
of  the  arbitrators;  but  it  is  not  enough  to 
show  error  of  judgment,  or  that  the  mat- 
ters of  difference  were  unwisely  determined. 
Bumpass  v.  Webb,  supra.  To  set  aside  an 
award  for  a  mistake  of  the  arbitrators  as 
to  law  or  matters  of  fact  in  arriving  at 
a  conclusion  as  to  what  the  award  ought  to 
be,  unless  the  mistake  appear  upon  the  face 
of  the  award,  would  introduce  such  uncer- 
tainty and  lack  of  finality  into  the  system 
of  settling  disputes  by  arbitration  as  to  de- 
prive that  method  of  much  of  its  value. 
Yet  some  courts  have  allowed  this,  especial- 
ly where  the  arbitrators  acknowledge  the 
mistake,  on  the  principle  that  such  circum- 
stances furnish  ground  for  an  appeal  to  the 
court's  discretion  where  the  nature  of  the 
jurisdiction  exercised  admits  of  discretion. 
Moore,  320.  And  where  it  can  be  clearly 
shown  dehors  the  award  that  arbitrators, 
after  arriving  at  a  conclusion,  have  made 
a  mistake  in  setting  down  their  conclusion 
in  the  final  memorial  of  their  award,  it 
seems'  that  a  different  principle  should  be 
applied. 

In  a  case  under  the  title  In  re  Hall,  2 
M.  &  G.  847,  40  E.  C.  L.  656,  strikingly  like 
the  case  at  bar,  except  that  the  award  was 
for  a  sum  of  money  and  could  be  enforced, 
if  at  all,  only  by  an  action  at  law,  Chief 
Justice  Tindal  of  the  English  Court  of  Com- 
mon Pleas,  on  a  motion  to  set  aside  the 
award,  employed  this  language:  ''We  cannot, 
however,  help  thinking  that  in  a  case  cir- 
cumstanced like  the  present  the  court  must 
have  some  power  to  give  a  remedy,  rather 
than  that  so  manifest  a  failure  of  justice 
should  take  place.  And  it  would,  really 
[339]  bring  the  administration  of  justice, 
in  this  particular  instance,  into  scandal  and 
contempt,  if  such  remedy  were  wanting,  or^ 
if  existing,  it  were  not  applied." 

In  Hutchinson  v.  Shepperton,  13  Q.  B. 
055,  66  E.  C.  L.  955,  Lord  Denman,  C.  J., 
after  referring  to  a  case  which  seemed  to 
indicate  that  no  mistake  of  an  arbitration 
could  ever  be  a  sufficient  ground  for  setting 
aside  an  award,  approved  the  decision  in 
the  case  of  In  re  Hall,  saying:  "Though 
fully  sensible  of  the  propriety  of  observing 
the  greatest  caution  in  regard  to  this  sub- 
ject to  avoid  injuries  which  would  unravel 
'bygone  transactions  and  keep  alive  the  liti- 
gation which  the  parties  had  hoped  to  ter- 
minate by  reference,  we  cannot  think  the 
rule  universal  and  subject  to  no  exception. 
It  is,  at  most,  one  for  guiding  our  discre- 
tion, which  cannot  be  so  absolutely  fettered 
and  rendered   powerless." 


In  Alkin  v.  Bolan,  1  Brev.  (S.  C.)  239, 
2  Am.  Dec.  660,  it  was  said  that  an  award 
may  be  set  aside  "on  account  of  some  mis- 
take, which  arbitrators  sometimes  may  fall 
into  without  design,  by  which  their  award 
is  made  -to  operate  in  a  way  they  did  not 
intend." 

In  Moore  on  Arbitration,  326,  commenting 
on  Hall  &  Hinds,  the  author  has  this  to 
say:  "A  distinction  certainly  ought  to  be 
and  might  be  drawn  between  this  descrip- 
tion of  inaccuracy  (misapprehensions  as  to 
tlie  meaning  or  contents  of  the  award)  and 
a  mistaken  view  of  a  question  of  fact  or 
evidence,  or  an  incorrect  notion  concerning 
a  legal  principle.  Errors  of  the  latter  class- 
are  customarily  called  mistakes  of  the  ar- 
bitrator, or  mistakes  in  the  award.  Errors 
of  the  former  class  are  certainly  mistakes; 
but  in  order  to  distinguish  them  in  lan- 
guage, as  they  certainly  are  distinguishable 
in  their  intrinsic  nature,  it  would  seem  well 
to  call  them  blunders;  they  are,  precisely^ 
blunders  in  writing  out  [340]  the  decisions;- 
they  are  not  mistakes  in  the  decision  itself. 
It  is  not  the  decision  that  is  wrong,  but 
the  mere  expression  of  the  decision.  The 
decision  may  be  final,  while  the  expression 
may  be  open  to  correction.  To  say  that  a 
court  could  not  correct  such  blunders,  es- 
pecially when  acknowledged  by  the  arbitra- 
tor,  would,  at  least  from  the  point  of  view 
of  common  sense,  seem  absurd.  So  needless- 
ly rigid  an  application  of  the  rule  of  conclu- 
siveness would  bring  the  rule  itself  in- 
to that  degree  of  discredit  that  it  would 
soon  be  shaken,  and,  as  a  consequence,  would 
probably  be  set  aside,  with  very  mischievous 
results,  even  in  the  case  of  mistakes  in  the 
decision   properly  so  called." 

(6)  On  these  authorities,  and  the  just 
principle  they  expound,  we  think  the  award 
in  this  case  should  not  have  been  enforced 
in  the  equity  court.  The  chancellor  seems 
to  charge  Black  with  some  measure  of  re- 
sponsibility for  this  mistake.  We  quot& 
from  his  decree:  "The  question  of  such  mis- 
takes might  have  been  avoided  had  respond- 
ent been  present  at  the  time  said  award 
was  prepared  and  signed  by  the  arbitrators. 
He  had  notice  of  the  meeting  of  the  arbi- 
trators for  this  purpose,  and  he  declined  to- 
be  present  of  his  own  motion." 

Defendant  lived  at  a  distance,  and  this, 
may  account  for  his  absence.  But,  apart 
from  this,  he  was  under  no  duty  to  be  pres- 
ent. He  had  presented  his  case,  and  had 
every  right  to  assume  that  the  arbitrators, 
in  making  up  their  award,  would  act  dis- 
creetly and  correctly  set  down  the  result  of 
their  deliberations. 

(7)  Xor  did  Black  need  offer  to  the  court 
for  establishment  the  amended  award  which 
the    arbitrators,    on   being   advised   of   their 
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mistake,  filed  with  the  register.  He  was 
on  the  defensive.  No  principle  of  equity 
[341]  required  of  him  that  he  should  pro- 
pound  an  alternative  on  which  complainant 
might  have  relief  in  the  event  the  latter 
failed  of  that  asked  in  his  supplemental  hill. 
Besides,  there  could  be  but  one  award, 
after  the  return  of  which  to  the  court  the 
arbitrators  were  wholly  without  authority. 
Nor  could  the  court  modify  or  correct  it. 
Cyc.  769. 

For  the  error  indicated,  the  cause  will  be 
reversed,  and  in  order  that  the  complain- 
ant may  again  recast  his  case,  if  so  advised, 
the  cause  will  be  remanded. 

Reversed  and  remanded. 

Anderson,  €.  J.,  and  McClellan  and  Gard- 
ner, JJ.,  concur. 

Behearing  withdrawn  June  16,  1915. 

NOTE. 

Impeaelm&ent  of  Award  of  Arbitratom 
or  Referees  for  Mistake  of  Fact  Not 
InTolving  Exercise  of  Jndjcment. 

I.  Introductory,  974. 
II.  General  Rule,  974. 
III.  Application   of  Rule: 

1.  Mistake  in  Calculation  of  Award: 

a.  As    Ground    for    Vacation    of 

Award,   975. 

b.  As  Ground    for    Correction   of 

Award,  976. 

c.  Rule  in  England,  978. 

d.  Rule  in  Canada,   979. 

e.  Rule   in   Federal   Courts,  980. 

f.  Rule  in  Maine,  981. 

g.  Rule  in  Massachusetts,  981. 
h.  Rule  in  New  York,  982. 

i.  Rule  in  Pennsylvania,  983. 

2.  Mistake  in  Draft  of  Award: 

a.  In  General,   983. 

b.  Mistake    in    Stating    Mode    of 

Appointment,    987. 

c.  Mistake    in     Stating    Matters 

Submitted,  987. 

d.  Omission  of  Item,   987. 

e.  Omission    or    Misstatement    of 

Name,  988. 

f.  Omission    or    Misstatement    of 

Date,   990. 
/g.  Variance     between      Duplicate 
Awards,   991. 


J.  Introductory, 

The  purpose  of  this  note  Is  to  review 
the  cases  involving  the  impeachment  of  an 
award  of  arbitrators  or  referees  for  a  mis- 
take of  fact  made  by  them,  which  does 
not  involve  an  exercise  of  their  judgment, 
and  results  in  an  award  which  is  contrary 
to   their   intention   on   their   own   theorv   of 


the  case.  With  a  few  incidental  ezoeptions 
the  note  is  concerned  with  the  nature  of  the 
alleged  mistake  and  does  not  deal  with  the 
evidence  necessary  to  establish  it,  since 
while  many  of  the  cases  say  that  the  mis- 
take must  be  palpable,  ar  that  it  must  ap- 
pear on  the  face  of  the  award,  or  that  it 
must  be  admitted  by  the  arbitrators,  others 
hold  that  it  may  be  established  by  extrinsic 
evidence,  and  a  great  many  do  not  deal  with 
the  manner  of  proof  in  any  way. 

77.  General  Rule. 

It  may  be  stated  as  a  broad  general  rule 
that  while  an  award  of  arbitrators  or  ref- 
erees may  not  be  impeached  for  a  mistake 
of  fact  involving  an  exercise  of  the  arbitra- 
tors' judgment,  the  award  may  be  im- 
peached for  a  clerical  mistake  in  the  award 
due  to  accident  or  omission,  or  where 
through  misapprehension,  inadvertence,  or 
concealment  the  arbitrators  are  so  misled 
or  deceived  that  they  do  not  apply  rules 
which  they  intend  to  apply,  so  that  a  mis- 
take is  made  which  results  in  a  failure  of 
the  arbitrators'  intention  under  their  own 
theory  of  the  case.  Knox  v.  Simmonds, 
3  Bro.  C.  C.  358,  29  Eng.  Rep.  (Reprint)  .582, 
1  Ves.  Jr.  369,  30  Eng.  Rep.  (Reprint)  390; 
Anderson  v.  Taylor,  41  Ga.  10;  White  Star 
Min.  Co.  v.  Hultberg,  220  111.  678,  77  N.  E. 
327.  See  also  Pedler  v.  Hardy,  18  Times 
L.  Rep.  (Eng.)  591;  In  re  Great  Western 
R.  Co.  V.  Postmaster-Gen.  19  Times  L.  Rep. 
(Eng.)  636.  And  see  cases  cited  through- 
out this  note. 

Accordingly  it  is  generally  held  that  an 
award  will  be  set  aside  for  a  mistaken  as- 
sumption of  a  material  fact  with  respect  to 
which  the  arbitrators  or  referees  do  not  ex- 
ercise their  judgment  and  which  results  in 
an  aw^ard  which  fails  to  express  the  inten- 
tion of  the  arbitrators. 

England. — Adams  v.  Great  North  of  Scot- 
land R.  Co.  [1891]  A.  C.  31;  Ives  v.  Med- 
calfe,  1  Atk.  63,  26  Eng.  Rep.  (Reprint)   42. 

Connecticut. — Allen  v.  Rannev,  1  Conn. 
669.    See  also  Brown  v.  Green,  7  Conn.  536. 

Kentucky. — See  Cleaveland  v.  Dixon,  4  J. 
J.  Marsh.  226. 

Maryland. — Roloson  v.  Carson,  8  Md.  208. 

Massachusetts. — Fairchild  v.  Adams,  11 
Cush.  549;  Ward  v.  American  Bank,  7  Mete. 
486;  Ellicott  v.  Coffin,  106  Mass.  365;  Spoor 
v.  Tyzzer,  115  Mass.  40. 

Michigan. — Chicago,  etc.  R.  Co.  v.  Hughes, 
28  Mich.  186. 

Kew  Bampshire. — White  Mountains  R. 
Co.  V.  Beane,  39  N.  H.  107.  See  also  Carey 
V.  Wilcox,  6  N.  H.  177;  Alexanders  v.  Good- 
win, 54  N.  H.  423. 

Pennsylvania. — Hostetter  v.  Pittsburgh, 
107  Pa.  St.  419;  Chambers  t.  Chambers,  etc. 
Glass  Co.  185  Pa.  St.  105,  39  Atl.  822,  42 
W.  N.  C.  90. 
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Rhode  I$kmd. — ^American  Screw  Co.  r. 
Sheldon,  12  R.  I.  324. 

8auth  CaroUna. — Aiken  ▼.  Bolen,  1  Brev. 
239,  2  Am.  Dee.  660;  Bollmann  v.  Bollmann, 
6  S.  C.  29;  Grenville  County  v.  Spartanburg 
County,  62  S.  C.  105,  40  S.  £.  147.  See 
also  Mulder  v.  Cravat,  2  Bay  870. 

Tenneetee. — Conger  ▼.  James,  2  Swan  213. 

Vtrffinia. — See  Pollard  t.  Lumpkin,  6  Grat. 
398,  62  Am.  Dec.  128. 

Waahinfftcn, — Snokomish  County  School 
Dist.  No.  6  V.  Sage,  13  Wash.  362,  48  Pac 
341. 

We9t  Virginia, — See  Dickinson  ▼.  Chesa- 
peake, etc.  R.  Co.  7  W.  Va.  390. 

'Wisoonsm, — Consolidated  Water  Power  Co. 
T.  Nash,  109  Wis.  490,  85  N.  W.  486;  Don- 
aldson y.  Buhlman,  184  Wis.  117,  113  N.  W. 
638,  114  N.  W.  431. 

In  American  Screw  Co.  T.  Sheldon,  12  R. 
I.  324,  a  bill  to  set  aside  an  award  of  ref- 
erees diosen  out  of  the  court  by  the  parties, 
the  court  said:  "The  question  thus  pre- 
sented is,  whether,  if  the  referees  assumed 
as  a  fact  that  which  was  not  a  fact,  and 
based  their  award  upon  it,  the  award  is  in- 
valid. Matters  of  fact  are  peculiarly  within 
the  authority  of  referees.  Their  judgment 
upon  questions  of  fact  is  not  subject  to  re- 
view or  examination,  blit  is  final.  This  is 
the  general  rule,  and  though  there  may  be 
cases  in  which  it  has  not  been  observed, 
the  rule  itself  is  too  well  established  to  ad- 
mit of  questions.  In  a  large  proportion  of 
cases,  which  might  at  first  sight  seem  to 
be  in  conflict  with  it,  a  closer  scrutiny  will 
show  that  the  conflict  is  apparent  rather 
than  real.  They  are  cases  in  which  the 
judgment  of  the  referees  upon  the  matters 
in  issue  has  not  been  fairly  exercised,  be- 
cause of  their  corruption,  partiality,  or  mis- 
conduct, or  fraud,  or  imposition,  of  the 
party  in  whose  favor  the  award  is  made,  or 
because  the  referees  have  proceeded  on  some 
erroneous  supposition  of  fact.  In  such  cases 
the  award  may  be  set  aside,  because  it  is 
not  the  real  judgment  of  the  referees.  But 
in  order  to  invalidate  the  award  of  referees 
upon  the  ground  that  they  have  proceeded 
upon  a  mistake  of  fact,  the  mistake  must 
be  of  a  fact  erroneously  assumed,  and  not 
a  conclusion  to  which  they  have  arrived  by 
the  exercise  of  their  judgment.  In  Boston 
Water  Power  Co.  v.  Gray,  6  Mete.  (Mass.) 
181,  169,  Chief  Justice  Shaw  very  clearly 
states  the  distinction.  IJnder  this  class  of 
cases  where  the  awaxd  may  be  set  aside  .  .  . 
another  was  stated  at  the  trial;  that  is, 
where  the  arbitrators  make  a  mistake  in 
matter  of  fact,  by  which  they  are  led  to 
a  false  result.  This  would  not  extent  to  a 
case  where  the  arbitrators  come  to  a  con- 
clusion of  fact  erroneously,  upon  evidence 
submitted  to  and  considered  by  them,  al- 
though   the    party    impeaching    the    award 


should  propose  to  demonstrate  that  the  in- 
ference was  wrong.  This  would  be  the  re- 
sult of  reasoning  upon  facts  and  circum- 
stances known  and  understood;  therefore,  a 
result  which,  upon  the'  principles  stated, 
must  be  deemed  conclusive.  But  the  mis- 
take* must  be  of  some  fact,  inadvertently  as- 
sumed and  believed,  which  can  now  be  shown 
not  to  have  been  aa  so  assumed.'  If,  then, 
the  alleged  mistake  of  the  referees  was  a 
conclusion  of  fact,  adopted  by  them  in  the 
eourse  of  their  deliberations  aa  t^e  result 
of  their  judgment  on  the  evidence  submitted 
with  referees  to  the  previous  state  of  the 
art,  or  as  to  the  proper  construction  of  the 
eighth  claim  of  the  letters  patent,  it  was 
not  such  a  mistake  as  would  invalidate  their 
award;  but  if,  on  the  other  hand,  it  was 
a  fact  erroneously  assumed,  taken  for  grant- 
ed, upon  which  their  judgment  did  not  pass, 
their  award  based  upon  it  is  invalid  and 
should  be  set  aside.  The  allegation  of  the 
bill  is  that  the  alleged  mistake  was  a  fact 
so  assimied." 

In  Ward  y.  American  Bank,  7  Mete. 
(Mass.)  486,  it  was  said  with  respect  to 
an  error  in  an  award  on  a  submission  under 
a  rule  of  court:  ''When  the  referee,  through 
the  fraud  or  management  of  one  of  the  par- 
ties, or  through  mistake  or  inadvertence, 
acted  upon  the  belief  of  some  fact,  aa  true, 
which  was  not  true,  and  thus  came  to  a 
result  which,  but  for  that  mistake  or  inad- 
vertence, he  would  not  have  come  to;  so 
that  in  that  case  the  award  is  not  what  the 
referee  himself  intended  it  to  be,  viz.,  the  re- 
sult of  his  judgment.  This  of  eourse  does 
not  extend  to  matters  of  fact  which  are 
controverted  before  the  referee,  and  made 
the  subject  of  legal  investigation  by  evidence 
or  otherwise.  In  all  such  cases,  the  decision 
of  the  referee  upon  the  evidence  is  conclusive, 
and  a  court  will  not  re-examine  the  evidence 
with  a  view  to  draw  a  different  conclusion. 
It  would  be  contrary  to  the  agreement  of 
the  parties  who  have  mutually  bound  them- 
selves to  consider  the  decision  of  the  ref- 
eree upon  matter  of  fact  conclusive." 

In  Dee  Barres  v.  Landry,  11  Nova  Scotia 
145,  an  award  in  an  action  of  ejectment  was 
set  aside  on  the  affidavit  of  the  arbitrator 
that  it  was  rendered  pursuant  to  a  misap- 
prehension and  belief  that  no  evidence  of 
an  important  fact  was  given  and  that  an  in- 
justice had  thereby  resulted.  See  also  Clancy 
v.  Clancy,  6  Ont.  Pr.  108. 

III.  Application  of  Rule, 
1.  Mistake  in  Calculation  of  Awabd. 

a.  A8  Oround  for  Vacation  of  Award. 

In  some  jurisdictions  it  is  held  that  an 
award  will  be  set  aside  for  a  gross  miscal- 
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culation  by  the  arbitrators  or  referees. 
Thrasher  v.  Overby,  61  Ga.  91;  Struth- 
ers  V.  Clark,  40  la.  608;  Algona  Dist.  Tp. 
V.  Pott's  Creek  Dist.  Tp.  64  la.  286,  6  N. 
W.  295 ;  Mitchell  v.*  Curran,  1  Mo.  App.  453 ; 
Burkland  v.  Johnson,  60  Neb.  868,  70  N. 
W.  388;  Hartshorne  v.  Cuttrell,  2  N.  J. 
Eq.  297;  Veghte  v.  Hoagland,  10  N.  J.  Eq. 
46;  Bell  V.  Price,  22  N.  J.  L.  678;  Hale  v. 
Handy,  26  N.  fl.  206;  Gardner  v.  Masters, 
56  N.  C.  462;  Oregon- Washington  R.  etc. 
Co.  V.  Spokane,  etc.  R.  Co.  reported  in 
full,  post,  this  volume,  at  page  991;  Rad- 
cliffe  V.  Wrightman,  1  McCord  Eq.  (8.  C.) 
408;  Alwyn  v.  Perkins,  3  Desaus.  (S.  C.) 
297;  Taylor  v.  Nicolson,  1  Hen.  &  M.  (Va.) 
67;  Hazeltine  v.  Smith,  3  Vt:  635;  Learned 
V.  Bellows,  8  Vt.  79;  Vanderwirker  v.  Ver- 
mont Cent.  R.  Co.  27  Vt.  130.  See  alBO  Toung 
V.  Learid,  30  AJa.  371;  Wilson  v.  Wilson,  18 
Colo.  616,  34  Pac.  176;  Reily  v.  Russell,  34 
Mo.  524;  Taylor  v.  Scott,  26  Mo.  App.  249; 
Shawhan  v.  Baker,  167  Mo.  App.  26,  160  S. 
W.  1096;  Thatcher  Implement,  etc  Co.  v. 
Brubaker,  193  Mo.  App.  627,  187  S.  W.  117; 
Pierce  v.  Perkins,  17  N.  C.  260;  Gerdetz 
V.  Central  Oregon  Irrigation  Co.  83  Ore. 
676,  163  Pac.  980;  Head  v.  Muir,  3  Rand. 
(Va.)  122.  Compare  Rounds  v.  Aiken  Mfg. 
Co.  58  S.  C.  299,  36  S.  E.  714. 

Thus  in  Thrasher  v.  Overby,  61  Ga.  91, 
a  bill  for  the  specific  performance  of  an 
award  alleged  to  have  been  rendered  on  an 
arbitration  between  the  parties  in  which  the 
defendant  pleaded  mistake  as  one  of  his  ob- 
jections to  the  decree  prayed  for,  a  judg- 
ment for  the  complaixiants  was  reversed  on 
a  showing  that  an  amount  was  charged  twice 
against  the  defendant  in  computing  the 
award. 

The  doctrine  and  its  limitations  were 
stated  in  Hartshorne  v.  Cuttrell,  2  N.  J. 
Eq.  297,  as  follows:  "All  the  cases  agree 
that  corruption  or  gross  misbehaviour  in  the 
arbitrators,  will  be  fatal  to  an  award,  and 
the  later  cases  recognize  the  principle  that 
a  plain  mistake,  either  in  law  or  fact,  will 
also  be  sufficient  to  destroy  it.  This  being 
a  .tribunal  of  the  parties'  own  chooBing,  of 
a  domestic  character,  and  in  many  cases  a 
very  convenient  and  cheap  mode  of  settling 
controversies,  their  doings  are  construed 
liberally.  A  mistake  in  the  law,  therefore, 
must  be  a  plain  one,  and  upon  some  ma- 
terial point  affecting  the  case,  and  the  mis- 
take in  fact  must  in  general  be  such  as  the 
arbitrator  himself  would  admit,  such  as  a 
miscalculation  in  an  account,  and  the  like." 

In  Learned  v.  Bellows,  8  Vt.  79,  in  dis- 
cussing exceptions  taken  to  the  action  of  the 
court  below  in  accepting  the  report  of  ref- 
erees, the  court  said:  "It  has  been  repeat- 
edly decided  by  this  court,  that  the  proceed- 
ing  of   referees   are   to  be  presumed   to   be 


correct  unless  the  contrary  is  made  to  ap- 
pear. Hogoboom  V.  Herrick,  4  Vt.  136; 
Stevens  v.  Pearson,  1  Vt.  3068;  Bliss  v.  Rol- 
lins, 6  Vt.  529.  Since  the  decision  of  the 
cases  establishing  the  doctrine,  that  where 
referees  intend  to  pursue  the  law,  whicb 
would  tend  to  a  given  determination  of  the 
case,  but  misapply  it  and  thus  come  t4>  a 
different  result,  that  their  report  will  be  set 
aside,  it  is  becoming  common  for  referees 
to  conclude  all  their  reports  with  the  same 
general  clause  which  is  found  in  the  re- 
port in  this  case.  The  cases  of  Johns  v. 
Stevens,  3  Vt.  308,  and  Hazeltine  ▼.  Smith, 
3  Vt.  635,  were  not  intended  to  establish 
the  doctrine  that  the  proceedings  before  r^- 
erees  would  be  reviewed  in  the  oourt  in  the 
same  manner  this  co.urt  will  examine  the 
proceedings  of  the  county  court  on  writ  of 
error.  They  establish  this  principle,  that 
if  referees  adopt  any  rule  of  action,  whether 
law,  equity  or  arithmetic,  and  so  fail  in  its 
application  as  to  come  to  a  different  result 
from  that  to  which  the  correct  application 
of  their  own  rule  of  decision  should  have 
brought  them,  and  this  is  clearly  shown, 
then  their  report  will  not  be  accepted.  Thia 
is  not  very  different  from  the  well  known 
rule  applied  to  awards,  that  even  at  law  they 
will  be  set  aside  for  evident  mistake." 

b.  A8  Ground  for  Oarrectum  of  Auxird, 

In  other  jurisdictions  it  is  held  that  a> 
miscalculation  in  figures  in  drawing  an. 
award  will  be  corrected  by  the  court.  Stone 
V.  Atwood,  28  111.  30;  Pulliam  v.  Pensoneau, 
33  111.  375;  Eisenmeyer  v.  Sauter,  77  111. 
615;  Indiana  Cent.  R.  Co.  v.  Bradley,  7  Ind- 
49;  Brown  v.  Harness,  11  Ind.  App.  426.  3S 
N.  E.  1098;  Baker  v.  Crockett.  Hardin 
(Ky.)  388;  Graf  v.  Friedlander,  33  La.  Ann. 
188;  Witz  V.  Tregallas,  82  Md.  351,  33  Atl. 
718;  Robertson  v.  Wells,  28  Miss.  90;  Adama 
V.  Ringo,  79  Ky.  211,  1  Ky.  L.  Rep.  (ab- 
stract) 251;  McCord  v.  Flynn,  111  Wis.  78, 
86  N.  W.  668.  Compare  Merritt  v.  :Merritt, 
11  111.  565;  Taylor  v.  Brown,  4  Ky.  L.  Rep. 
(abstract)  628;  Person  v.  Drew,  19  Wis. 
225. 

TIius  in  Pulliam  v.  Pensoneau,  33  111.  375. 
a  bill  to  reform  an  award  for  an  alleged 
mistake  of  arbitrators,  the  court  said:  "It 
is  undeniably  true  that  a  court  of  equity^ 
will  afford  relief  against  a  mistake  in  an 
award  as  well  as  in  other  cases,  when  the 
facts  disclosed  require  the  relief.  But  it  will 
never  be  done  in  a  case  where  there  is  doubt 
or  uncertainty.  It  is  only  in  cases  of  clear 
and  unquestionable  mistake  that  a  court  of 
equity  will  interpose  to  reform  the  award  or 
set  it  aside.  Williams  v.  Warren,  21  111. 
541.  Again,  to  entitle  a  party  to  such  re- 
lief, it  is  necessary  that  the  mistake  should 
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be  fhat  of  all  the  arbitrators,  and  not  a 
part  of  them.  Stone  t.  Atwood,  28  111.  30. 
If  the  mistake  were  not  mutual  on  the 
part  of  all  the  arbitrators,  when  reformed 
it  would  still  not  be  the  award  of  each  of 
them.  If  any  mistake  was  made,  it  was  not 
that  of  Dauth,  as  he  denies  that  there  was  a 
mistake.  The  reformation  of  awards  for 
mistake  is  usual  only  when  the  mistake  oc- 
curs in  making  a  draft  of  the  award.  The 
conclusion  at  which  arbitrators  arrive  is  the 
judgment  of  the  court  of  the  parties'  own 
choosing.  And  in  most  respects  it  is  simi- 
lar to  other  judgments.  It  is  conclusive  up- 
on the  parties,  both  as  to  the  law  and  facts. 
A  mistake  in  either  is  not  usually  corrected 
by  the  courts,  any  more  than  in  case  of 
judgments  or  decrees  after  they  have  been 
signed  and  entered  of  record.  But  in  favor 
of  awards  an  exception  has  obtained,  when 
a  mistake  in  the  draft  of  the  award,  or 
even  in  the  finding  of  the  award  where  the 
arbitrators  all  concur  that  there  was  a  mis- 
take, and  agree  as  to  what  it  was;  but  in 
the  absence  of  such  concurrent  testimony, 
courts  will  not  interfere.  As  a  general  rule, 
arbitrators  will  not  be  permitted  to  give  evi- 
dence to  impeach  their  award;  to  this  rule 
there  is  an  exception  in  cases  of  fraud 
(Greenl.  Ev.  sec.  240;  Spurck  v.  Crook,  10 
111.  415),  and  an  exception  has  been  allowed 
to  establish  a  mistake  in  the  award.  But 
in  this  case,  the  arbitrators  do  not  say,  that 
in  determining  the. rights  of  the  parties,  they 
agreed  to  allow  this  sum  to  complainant. 
Two  of  them  say  that,  by  mistake,  it  was 
not  taken  into  the  computation,  whilst  the 
other  thinks  that  it  was  embraced  and 
passed  upon,  and  overcome  by  allowance  of 
items  on  the  other  side.  It  appears  that 
all  of  the  aribtrators  do  not  concur  that  a 
mistake  was  made.  The  evidence  failing  to 
bring  this  case  within  the  rules,  the  court 
below  acted  properly  in  dismissing  the  bill, 
and  the  decree  must  be  affirmed." 

In  Eisenmeyer  v.  Sauter,  77  111.  616,  a 
bill  in  equity  to  correct  a  mistake-  in  an 
award  of  arbitrators  made  on  a  submission 
of  all  matters  in  dispute  at  the  dissolution 
of  a  partnership  between  the  parties,  the 
court  said:  "There  is  no  doubt  of  the  power 
of  a  court  of  equity  to  correct  a  mistake 
in  an  award  where  it  is  the  mutual  mistake 
of  all  the  arbitrators.  The  award  is  some- 
times treated  as  the  judgment  of  a  tribunal 
of  the  parties'  own  choosing,  and  sometimes 
as  an  agreement  which  they  have  authorized 
the  arbitrators  to  make  for  them.  Regard- 
ing it  in  the  latter  character,  courts  of  equity 
have  assumed  to  correct  a  mistake  in  an 
award,  where  it  is  mutual,  was  acquiesced 
in  by  all  the  arbitrators,  and  where  the 
award,  as  made,  is  not  their  award,  but,  if 
corrected,  would  be  the  award  of  all  of 
Ano.  Cas.  1918C. — 62. 


them.  Stone  v.  Atwood,  28  HI.  30;  Ballance 
V.  Underbill,  3  Scam.  463;  PnUiam  v.  Pen- 
soneau,  33  IlL  376.  The  case  before  us  comes 
within  the  principle  of  the  cases  cited  in 
this  court.  Both  the  arbitrators  testify 
there  was  a  mistake  in  their  award,  and 
that  it  occurred  in  making  the  additions 
of  the  several  sums  which  represent  the  ac- 
count as  found.  It  was  simply  a  mistake 
in  making  the  additions,  and  not  in  the 
several  sums  found.  The  award,  as  correct- 
ed, was  the  award  of  the  arbitrators,  but, 
as  written,  it  was  not  the  award  of  either 
of  them.  That  which  purports  to  be  tlie 
testimony  of  one  of  the  arbitrators  was  never 
signed  by  him.  It  is  improperly  in  the  rec- 
ord, and  the  motion  to  strike  it  out  should 
have  been  allowed.  The  whole  case  considered, 
presents  grounds  for  the  interposition  of  a 
court  of  equity.  It  is  not  .seriously  con- 
tended the  award,  as  corrected,  does  not  do 
justice  between  the  parties.  There  was  evi- 
dently a  mistake  on  the  part  of  all  the  ar- 
bitrators in  stating  the  amount  they  found 
to  be  due  to  complainant,  and  it  is  agree- 
able to  justice  and  good  conscience  it  should 
be  corrected." 

So  in  Robertson  v.  Wells,  28  Miss.  90„ 
the  court  said:  ''This  was  a  suit  in  the  cir- 
cuit court  of  Calhoun  county,  founded  upon 
the  note  of  the  defendant  below  to  the  plain- 
tiff. The  facts  are  as  follows:  One  Wil- 
liamson and  the  defendant  Robertson  had  a 
dispute  as  to  what  sum  should  be  paid  to 
Williamson,  on  account  of  a  breach  of  a  cer- 
tain contract  on  the  part  of  Robertson.  The 
plaintiff  below  and  one  Pass  were  selected  as 
arbitrators,  and  agreed  between  themselves 
that  Robertson  should  pay  Williamson  $11) 
per  month  from  the  Ist  of  January  till  some- 
time in  May  following,  when  Williamson 
quit  the  employment  of  Robertson.  In  com- 
puting the  time,  the  arbitrators  made  a  mis- 
take, computing  it  as  six  months,  whereas 
it  was  only  four  months  and  some  days. 
The  question  is  whether  this  mistake  ought 
to  be  corrected.  To  this  question  there  can 
be  but  one  answer,  and  that  is,  whether  the 
proof  is  clear  that  the  mistake  was  made. 
Pass,  the  only  witness  who  was  really  dis- 
interested on  the  trial  below,  proves  the 
facts  as  above  stated." 

In  Witz  V.  Tregallas,  82  Md.  361,  33  Atl. 
718,  it  was  said:  "Courts  of  equity  may 
sometimes  grant  relief  for  palptible  errors  in 
awards,  such  as  an  apparent  mistake  in  cal- 
culation or  something  of  that  kind,  but  where 
the  facts  that  have  been  submitted  are  such 
as  may  be  determined  differently  by  fair- 
minded  and  honest  people,  the  conclusions  of 
those  selected  for  the  purpose  are  final,  and 
not  subject  to  review  by  some  other  tri- 
bunal." 
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In  Stone  v.  Atwood,  28  III.  30,  a  bill  to 
correct  a  mistake  in  an  award,  the  court 
aaid:  '^The  error  arises,  in  setting  down  the 
value  of  the  furniture  in  schedules  Nos.  4 
and  5.  That  value  is  stated  at  twelve  hun- 
dred and  twenty  dollars  and  three  cents,  sub- 
ject to  a  deduction  of  twenty  per  cent  for 
wear  and  tear,  which  would  reduce  th^ 
amount  to  nine  hundred  and  seventy-six  dol- 
lars and  three  cents.  Instead  of  this  sum, 
by  mistake  (as  1$  alleged  by  appellant  not 
in  his  bill,  but  in  the  argument  of  his  coun- 
sel), the  sum  of  one  thousand  nine  hundred 
and  seventy-six  dollars  and  three  cents  was 
set  down  as  the  value,  being  seven  hundred 
and  fifty-six  dollars  more  than  the  original 
value  of  the  articles,  and  one  thousand  dol- 
lars in  excess,  after  making  the  deduction  of 
twenty  appears  on  the  face  of  the  award, 
and  evidence  was  offered  by  the  appellant  to 
substantiate  it.  Tliere  being  no  allegation 
in  the  bill  of  the  patent  character  of  the  al- 
leged mistake,  and  evidence  having  been  of- 
fered by  the  appellant  to  show  it,  justice 
and  equity  would  require  that  the  same 
privilege  should  be  awarded  the  defendant 
to  controvert  the  mistake  bv  evidence  on  his 
part.  It  is  probable  one  of  the  arbitrators 
is  cognizant  of  the  mistake  to  the  extent  of 
one  thousand  dollars  against  his  client,  the 
appellant  here,  whilst  it  is  equally  apparent 
from  the  evidence,  the  other  arbitrator  is 
wholly  ignorant  thereof,  and  that  the  award 
as  published  is  a  correct  and  true  award, 
and  is  his  award,  irrespective  of  the  mode 
and  manner  by  which  results  were  reached. 
We  hold  the  principle  to  be  well  established, 
that  a  court  of  equity  will  correct  a  mis- 
take in  an  award  on  one  ground  only,  that 
the  mistake  was  mutual — that  all  the  ar- 
bitrators acquiesce  in  it — that  with  the  al- 
leged mistake  it  is  not  their  award — that 
corrected,  it  is  their  award.  An  award  is 
nothing  more  than  an  agreement  made  for 
parties  which  they  could  not  make  them- 
selves, and  it  must  be  mutual,  a  concurrence 
in  results — a  meeting  of  the  minds,  of  both  in 
the  conclusions  at  which  they  arrived.  The 
evidence  is  clear,  that  the  alleged  mistake 
of  one  thousand  dollars  was  not  participated 
in  by  both  arbitrators.  One  of  them  dis- 
tinctly states,  if  the  award  is  reformed  as 
pro[)osed,  it  ceases  to  be  his  award.  On 
data  satisfactory  to  him,  he  found  the  sever- 
al amounts  allowed,  and  their  appropria- 
tion. Can  a  court  of  equity  then,  when  the 
mistake  is  not  mutual — not  participated  in 
by  all  the  arbitrators,  reform  the  award? 
We  think  not.  Had  the  scope  and  prayer 
of  the  bill  been,  to  set  aside  the  award,  on 
account  of  the  alleged  mistake,  leaving  the 
parties  to  their  original  rights,  a  decree 
might  have  passed  for  such  purpose,  but  the 
prayer  of  the  bill  is,  to  reform  the  award, 


to  correct  an  error  which  does  not  appear 
to  have  been  mutual,  and  which  if  corrected 
will  not  conform  to  the  intention  of  both  the 
arbitrators,  but  to  that  of  one  only.  It 
would  them  cease  to  be  an  agreement  of  the 
partic3  made  through  the  arbitratx>r8.  We 
have  not  been  able  to  find  a  case,  where  an 
alleged  mistake  in  an  award  has  been  cor- 
rected, except  where  all  the  arbitrators  con- 
cur in  admitting  the  mistake.  On  principle 
it  could  not  be  otherwise,  for  as  an  award  is 
but  an  agreement  of  the  parties,  it  must  con- 
form to  the  intention  of  the  parties,  and  a 
court  of  chancery  in  a  proper  case  will  so 
decree." 

c.  Rule  in  England. 

In  England  it  has  been  held  that  an  award 
of  arbitrators  may  be  set  aside  for  a  mis- 
take in  calculation.  Irvine  v.  Elnon,  8  East 
54,  103  £ng.  Hep.  (Reprint)  264;  In  re 
Hall,  2  M.  &  G.  847,  40  £.  C.  L.  656,  133 
£ng.  Rep.  (Reprint)  987.  See  also  Tittenson 
V.  Peat,  3  Atk.  529;  Hagger  v.  Baker,  14 
M.  &  W.  9.  Compare  Armitage  v.  Walker, 
2  Kay  &  J.  211,  69  Eng.  Rep.  (Reprint  i 
756.  Thus  in  the  case  of  In  re  Hall,  supra. 
wherein  it  appeared  that  certain  disputed 
matters  of  account  between  tilie  parties  were 
referred  to  arbitrators,  with  a  clause  in  the 
agreement  of  reference  providing  for  making 
the  submission  a  rule  of  court,  Tindal,  C.  J., 
in  ordering  a  rule  for  setting  aside  the  award 
to  be  made  absolute  because  of  an  error  in 
calculation  said:  "This  was  a  ease  in  which 
certain  disputes  between  Hinds  and  Hall  had 
been  referred  to  the  decision  of  two  arbitra- 
tors, and,  in  case  of  their  disagreement,  to 
a  third  to  be  named  by  them.  It  was  ad- 
mitted on  the  part  of  Hall,  that  143Z.  lot. 
lid,  was  due  from  him  to  Hinds;  but  the 
latter  claimed  a  larger  sum  before  the  ar- 
bitrators; and  after  an  investigation  of  the 
matters  in  difference,  the  arbitrators  found 
that  a  further  sum  of  7&1.  49.  7d.  was  due 
from  Hall.  Instead,  however,  of  adding 
these  two  sums  together,  and  directing  Hal! 
to  pay  the  aggregate  sum  to  Hinds,  which 
would  have  been  2191.  0«.  6d.  the  arbitra- 
tors by  mistake  deducted  the  751.  48.  Id. 
from  the  143J.  Ids.  lid.,  and,  by  a  still 
further  mistake,  directed  by  their  award  that 
Hinds  should  pay  the  difference  to  Hall. 
Under  these  circumstances,  Hinds  makes  an 
application  to  this  court  to  set  the  award 
aside;  and  we  certainly  had  hoped,  and  had 
expected,  that  upon  this  exposition  of  the 
circumstances  of  the  case.  Hall  would  have 
consented,  at  once,  to  send  the  matter  back 
to  be  rectified  by  the  arbitrators.  The  mo- 
tion, however,  has  been  opposed,  <m  the  au- 
thority of  various  cases,  tending  to  lay  down 
the  rule,  that  where  the  award  expresses  a 
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«Iear  intention  of  the  arbitrators,  the  court 
%yill  not  interfere  to  set  it  aside  on  the  ground 
•of  any  mistake  in  the  award,  or  any  state- 
ment of  the  real  intention  of  the  arbitrators, 
though  brought  forward  by  themselves.  We 
cannot,  however,  help  thinking,  that  in  a 
case  circumstanced  like  the  present,  the 
court  must  have  some  power  to  give  a  reme- 
dy, rather  than  that  so  manifest  a  failure 
of  justice  should  take  plaoe.  And  it  would 
really  bring  the  administration  of  justice, » 
in  this  particular  instance,  into  scandal  and 
contempt,  if  such  remedy  were  wanting,  or, 
if  existing'  it  were  not  applied.  The  case, 
indeed,  is  the  stronger,  because,  unless  the 
award  be  set  aside,  it  seems,  at  the  least, 
extremely  doubtful  whether,  in  an  action 
upon  the  award  itself,  any  defense  could  be 
made;  so  that,  unless  the  injured  party  suc- 
ceed in  this  application,  he  will  be  remedi- 
less altogether.  We  consider  the  mistake  in 
the  present  case  to  be  a  mere  clerical  mis- 
take, by  which  the  arbitrators  have  ex- 
pressed, on  the  copy  of  the  award  delivered 
out,  not  the  intention  of  their  own  minds, 
but  one  widely  different.  At  the  same  time, 
the  mistake  and  act  of  carelessness  is  so  gross 
as  to  amount,  though  not  in  a  moral  point 
of  view,  yet  in  the  judicial  sense  of  that 
term,  to  misconduct  on  the  part  of  the  ar- 
bitrators. Lata  culpa  or  crassa  negligentia, 
both  by  the  civil  law  and  our  own,  approxi- 
mates to,  and  in  many  instances  cannot  be 
distinguished  from,  dolus  malus,  or  miscon- 
duct; and  we  think  we  do  not  extend  the 
jurisdiction  of  the  court  beyond  its  proper 
limits,  when  we  give  relief  in  a  ease  under 
these  very  peculiar  circumstances,  by  hold- 
ing this  case  to  fall  within  the  acknowledged 
power  of  the  court  to  relieve  against  the 
misconduct   of   the   arbitrators." 

However  in  ^Morgan  v.  Mather,  2  Ves.  Jr. 
15,  30  Eng.  Bep.  (Keprint)  600,  on  cross 
motions  to  affirm  and  to  set  aside  an  award 
made  under  a  general  order  of  reference  of 
all  matters  in  dispute,  in  holding  that  he 
could  not  deal  on  motion  with  a  mistake 
in  calculation  in  the  award  where  corruption 
was  not  charged,  Lord  Chancellor  Lough- 
borough said:  "I  have  no  authority  to  re- 
view the  proceedings  of  the  arbitrators.  All 
the  matters  before  them  were  within  the 
compass  of  the  submission.  All  the  argu- 
ment is  upon  error  and  mistake;  but  you 
have  not  stated  corruption,  misbehavior,  or 
excess  of  power,  which  are  the  only  three 
grounds  I  know  for  setting  aside  awards.  I 
cannot  know  the  ground,  upon  which  the  ar- 
bitrators have  proceeded.  Xo  part  of  their 
conduct  is  impeached.  I  must  ^rst  presume, 
they  went  upon  a  particular  ground,  with- 
out anything  appearing  upon  the  award  to 
show,  on  what  ground  tliey  went,  and  then 
upon  that  determine  that  they  have  acted 


contrary  to  law.  Suppose  it  evidently  ap- 
pears from  the  accounts  annexed,  that  the 
arbitrators  by  mistake  of  calculation  have 
awarded  a  sum  different  from  the  result 
of  the  figures;  I  cannot  deal  with  that  up- 
on motion,  if  no  corruption  is  charged.  It 
would  be  another  question,  what  the  court 
would  do  as  to  enforcing  an  award  by  at- 
tachment in  a  case  of  evident  mistake.  If 
parties  litigating  consent  to  take  arbitrators 
instead  of  a  master,  they  may;  but  if  they 
agree  to  refer  the  whole  matter  to  judges 
of  their  own  choice,  I  cannot  correct  the 
error  of  their  judgment;  but  one  of  those 
three  grounds  must  be  made  out.  As  to  the 
bills,  the  arbitrators  understood  that,  when 
the  balance  was  paid,  the  bills  would  be 
delivered  up;  that  was  the  reason  they  gave 
no  indemnity.  There  is  no  ground  for  the 
motion."  See  also  Hodgkinson  v.  Fernie,  3 
C.  B.  N.  S.  189,  01  E.  C.  L.  180,  140  £ng. 
Bep.    (Reprint)    712. 

It  has  also  been  held  in  England  that 
an  award  will  not  be  set  aside  in  toto  for 
a  mistake  in  calculation.  Champion  v. 
Wenham,  Ambl.  245,  27  Eng.  Rep.  (Reprint) 
164,  the  report  of  that  case  reading  as  fol- 
lows: ''On  bill  to  set  aside  an  award,  Sir 
Thomas  Clarke,  master  of  the  rolls,  who 
sat  in  the  absence  of  Lord  Chancellor,  said, 
That  in  case  of  a  bill  to  set  aside  an  award, 
without  more,  the  court  will  not  let  the 
party  go  into  any  legal  objections,  except 
for  partiality  and  corruption;  but  if  the 
bill  is  for  an  account,  and  prays  to  set 
aside  an  award,  in  order  to  let  in  such  ac- 
count, there  plaintiff  may  make  legal  objec- 
tions. In  the  present  case  the  defendants, 
the  arbitrators,  confessed  two  mistakes;  the 
one,  by  not  considering  the  extra  work  of 
building  a  coach-house,  which  was  not  in 
the  contract;  and  the  other,  in  the  compu- 
tation of  the  total  for  rough  paling;  both 
of  which  were  submitted  to  by  defendant 
Wenham.  His  honor  thought  they  were  not 
sufficient  to  set  aside  the  award  in  toto; 
and  compared  it  to  the  case  of  a  faulty  limi- 
tation in  articles,  which  does  not  vitiate 
the  whole,  or  as  more  like  a  mistake  in  ac- 
count. N.  B.  By  the  award  there  was  a  bal- 
ance due  to  defendant;  and  by  allowing  the 
two  sums  mistaken,  it  made  a  balance  due 
to  plaintiff;  yet  the  award  was  not  set 
aside  in  toto." 

d.  Rule  in  Cwnada, 

In  Canada  it  seems  that  a  mistake  in  cal- 
culation must  be  admitted  by  all  the  arbi- 
trators or  referees  or  appear  on  the  face  of 
the  award  before  it  will  be  ground  for  set- 
ting aside  or  referring  back  the  award. 
Simpson  v.  Government  of  Newfoundland 
[1884-1806]     Newfoundland    L.    Rep.     637, 
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640;  Lyons  v.  Donovan,  6  Nova  Scotia  180; 
Lemay  v.  McRae,  16  Ont.  App.  348,  8  Can. 
L.  Times  368,  16  Ont.  307.  See  also 
I^ushine  Jacques  Cartier,  etc.  R.  Co.  v.  Kelly, 
25  Quebec  K.  B.  450;  Priestnmn  v.  M'Dou- 
gal,  1  Taylor  (U.  C.)  622.  Compare  Munic- 
ipal Corp.  V.  Day,  1  Ont.  Pr.  142. 

e.  Rule  in  Federal  Ootirts, 

Two  cases  in  tbe  federal  courts  hold  that 
a  miscalculation  in  an  award  is  open  to 
correction.  Kleine  v.  Catara,  2  Gall.  61,  14 
Fed.  Cas.  No.  7,869;  Kennedy  v.  U.  S.  24 
Ct.  CI.  122.  In  the  case  first  cited  on  a 
motion  to  set  aside  an  award  of  arbitrators 
or  referees,  made  on  a  submission  under  a 
rule  of  court,  it  was  said:  "It  has  been 
argued,  that  if  the  referees'  mistake  is  a 
plain  point  of  law  or  fact,  either  apparent 
upon  the  award  itself,  or  made  out  in  proof, 
the  court  ought  to  set  aside  the  award.  To 
the  generality  of  this  position  we  by  no 
means  accede.  The  clear  result  of  the  au- 
thorities is  that  the  judgment  of  the  refer- 
ees is  conclusive  upon  all  matters  of  fact. 
Price  v.  Williams,  1  Ves.  Jr.  (Eng.)  365; 
3  Browne,  C.  €.  (Eng.)  163;  1  Browne 
C'h.  (Eng.)  117,  536;  Morgan  v.  Mather,  2 
Ves.  Jr.  (Eng.)  15;  Dick.  v.  Milligan,  2 
Ves.  Jr.  (Eng.)  23.  And  upon  principle.  It 
seems  difficult  to  hold  another  doctrine, 
without  destroying  the  whole  object,  as  well 
as  the  authority,  of  the  arbitration.  If, 
however,  there  be  an  error  of  fact  as  a  mis- 
take in  calculation,  apparent  upon  the  face 
of  an  award,  or  if  referees  are  satisfied,  that 
such  a  mistake  has  intervened,  and  wish  to 
correct  the  error,  although  the  court  w^ill 
not  set  aside  the  award,  yet  it  will  recom- 
mit it,   to  rectify  the  mistake." 

However,  in  Frick  v.  Christian  County,  1 
Fed.  250,  a  bill  to  set  aside  an  award  made 
by  a  single  arbitrator  pursuant  to  a  sub- 
mission by  a  building  contractor  and  cotm- 
ty  commissioners  to  settle  a  dispute  with 
regard  to  work  performed  under  a  contract 
for  the  erection  of  a  courthouse,  the  court 
said  concerning  alleged  mistakes  of  the  ar- 
bitrator: "The  authorities  all  agree  that  for 
certain  mistakes  of  fact  an  award  may  be 
set  aside,  as,  for  instance,  if  the  mistake 
appears  upon  the  face  of  the  award  in  a 
matter  of  computation,  or  if  it  should  turn 
out  that  the  arbitrator  had  made  use  of 
false  scales  or  measurements,  or  had  used 
an  imperfect  compass  in  running  the  bound- 
aries of  land,  or  had  been  guilty  of  any 
other  gross  and  palpable  error  which  he  had 
committed  without  fault  of  the  party  seeking 
to  set  aside  the  award.  The  leading  Amer- 
ican case  upon  the  subject  is  that  of  the 
Boston  Water-Power  Co.  v.  Gray,  6  Mete. 
(Mass.)  131,  169  and  182.    In  a  very  learned 


and  exhaustive  opinion.  Chief  Justice  ShAiv^ 
discusses  the  whole  subject  of  mistakes   of 
law  and  fact  in  the  award  of  arbitrators,  and. 
comes  to  the  conclusion  that  an  award  mMLy 
be   set  aside  if   the  mistake   is   of   such    ». 
nature,    so    affecting    the    principles    upon, 
which   the   award   is  based,   that   if   it  had 
been  seasonably  known  and  disclosed  to  the 
arbitrators,    if   the   truth    had   been   known 
and  understood  by  them,  they  would  prob- 
•  ably  have  come  to  a  different  result.     *The 
mistake  must  be  of  some  fftct,  inadvertent- 
ly assumed  and  believed,  which  £an  now  be 
shown  not  to  have  been  as  so  assumed.*    This 
case  is  followed  by  Rundell  v.  La  Fleur,  6 
Allen    (Mass.)    480;    Palmer   v.    Clark,    10& 
Mass.  373;  Carter  v.  Carter,  109  Mass.  306; 
Spoor   V.    Tyzzer,    115    Mass.    40;    Davis   v. 
Henry,    121    Mass.    150.      These    cases    lay 
down,  as  I  conceive,  the  true  doctrine,  that 
if   the   facts   relied   upon   to   invalidate   the 
award  were  before  the  arbitrator,  considered 
by  him,  and  his  judgment  was  based  upon 
those  facts,  the  award  cannot  be  set  aside 
by  showing  that  he  came  to  a  wrong  con- 
clusion;   but    if   the   fact   existed   to   which 
his  attention  was  not  called,  and  upon  which 
he  was  not  asked  to  apply  his  judgment,  or 
if  he  was  so  misled  or  deceived  that  he  did 
not  apply  the  rules  which   he  intended   to 
apply  to  the  decision  of  the  case,  so  that 
upon  his  own  theory  a  mistake  was  made 
which    caused    the    result    to    be    something 
different    from   that   which   he    would    have 
reached   by  the  exercise  of  his  reason  and 
judgment,   the  award  ought  to  be  vacate. 
In  Schenck  t.  Cuttrell,  2  N.  J.  Eq.  297,  it  ia 
said  that  an  award  ought  not  to  be  set  aside 
unless  the  arbitrator  himself  would  change 
it  if  the  alleged  mistake  were  shown  to  him. 
Applying  these  principles  to  the  case  under 
consideration    it    appears    that    in    allowing 
complainant's  claim  for  extra  work  he  fixed 
the  price  of  the  cut  stone  at  $1.50  per  foot; 
whereas,  it  is  shown  to  him  afterwards  that 
the    commissioners    had    contracted    to    pay 
$1.75  per  foot.     Here  was  a  mistake  whidi 
was  not  called  to  his  attention,  and  which 
would    have   made   a  difference   of   $2,492.50 
in   his  award.     It  further  appears   that   he 
overlooked    a    very    considerable    amount    of 
extra   work   in   and   about  the  portico,  and 
made   a  mistake  of  measurement,  which,   if 
the   actual   facts   had   been   made   known   to- 
him,    would    have    increased    the    award    by 
$2,323.78.      Now,    if    these    facts    had    been 
called  to  his  attention,  and  he  had  consid- 
ered   them    and    rejected    the    claim,    there 
would   be   no  ground   for  setting   aside   the 
award.     But,  as  by  his  own  statements  they 
were  overlooked,  and  he  appears  to  be  desir- 
ous of  correcting  them,  it  would  seem  to  be 
a  case,  particularly  so  far  as  the  allowance 
of  $1.50  instead  of  $1.75  a  foot  is  concerned,. 
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for  vacating  the  award.  Upon  the  whole  I 
have  come  to  the  conclusion,  taking  the  al- 
legations of  the  hill  together,  the  complain- 
ant has  stated  a  case  which  may  ultimately 
result  in  the  award  being  set  aside,  and  that 
this  bill  ought  not  to  be  dismissed  upon 
-demurrer." 

f.  Rule  in  Maine, 

In  Clement  v.  Foster,  69  Me.  318,  an  ac- 
tion on  a  guaranty  made  by  the  defendant 
that  the  payment  of  an  award  of  arbitrators 
would  be  made,  the  court  said:   "It  appears 
that    the    arbitrator    by    mistake    made    an 
award  against  Blair  larger  by  $360  than  it 
should    have    been.      The    error    occurred    in 
computing  the  amount  of  certain  surveys  of 
lumber.     The  question  is  whether  this  error 
renders  the  award  void,  or  whether  it  may 
be  obviated  by  a  remittal  by  the  plaintiffs. 
We   think   it  may  be  thus  obviated.     It  is 
settled  law  in  this  state  that,  an  award  may 
be  good  in  part  and  bad  in  part,  and  that 
when  the  good  and  the  bad  can  be  separat- 
•ed   the   bad   may   be  rejected   and  the   good 
affirmed.     We   think   a  mathematical   error, 
which   can   be   readily   ascertained   and    the 
amount  made  certain,  comes  within  the  op- 
eration of  this"  rule.    No  reason  is  perceived 
why  an  award,  which  may  be  the  result  of 
a  long  and  patient  investigation  of  compli- 
cated accounts  and  conflicting  claims,  should 
be  held  to  be  void  in  toto,  on  account  of  a 
mere  clerical  error  in  footing  up  a  column 
of   figures,   when   the  error   can   be   at  once 
ascertained    by    a    recasting,    and    corrected 
with  mathematical  precision.    An  error  that 
cannot   be   thus   eliminated   may   have   that 
effect.     But  one  that  can  be,  falls  within  the 
operation  of  the  rule  that  when  the  good  and 
bad  are  separable,  the  bad  may  be  rejected 
and  the  good  affirmed." 

However  in  North  Yarmouth  ▼.  Cumber- 
land, 6  Greenl.  21,  an  adtion  of  assumpsit 
to  recover  the  amount  of  an  award  of  com- 
missioners appointed  by  a  special  statute 
providing  for  the  division  of  a  town,  the 
court  said:  "Submissions  to  referees  and  ar- 
bitrators are  of  several  kinds,  and  in  some 
respects  they  are  subject  to  diflerent  laws 
and  regulations,  in  many  stages  of  the  pro- 
ceedings. Under  our  statute,  parties  may 
submit  a  controversy  by  agreement,  signed 
and  acknowledged  before  a  justice  of  the 
peace,  and  the  report  of  the  referees  is  to 
be  returned  to  the  next  court  of  common 
pleas,  for  acceptance.  When,  also,  a  cause 
is  pending  in  that  court,  or  in  this,  the  par- 
ties may  refer  it;  in  which  case  the  report 
is  to  be  returned  to  the  court  in  which  the 
reference  was  entered,  for  acceptance.  In 
both  those  cases  the  court  are  often  called 
upon   either  to   reject   or  recommit   the   re- 


porty  for  reasons  alleged.  In  what  particu- 
lar cases  they  ought  to  exercise  this  power, 
is  frequently  a  litigated  question.  Newly 
discovered  evidence  may  be  a  good  reason 
for  a  recommitment.  So,  a  mistake  as  to 
notice  of  the  time  or  place  of  hearing;  and 
in  many  instances  mistakes,  in  calculation 
or  some  other  way,  especially  when  made 
known  to  the  court  by  the  referees  them- 
selves, would  be  good  veasons  why  a  court 
should  not  accept  a  report." 

g.  Rule  in  Maaanchusetta, 

It  has  been  held  in  Massachusetts  that  an 
award  will  be  set  aside  for  a  mistake  in 
calculation  by  the  arbitrators.  Boston  Wa- 
ter Power  Co;  v.  Gray,  6  Mete.  131;  Carter 
V.  Carter,  109  Mass.  306.  See  also  Palmer 
V.  Clark,  106  Mass.  373.  Thus  in  the  case 
first  cited,  a  leading  American  case,  the 
court  in  discussing  the  question  of  the  im- 
peachment of  an  award  of  arbitrators  said: 
"Another  ground  for  setting  aside  the  award 
is  a  mistake  of  fact,  apparent  upon  the 
award  itself;  and  this  is  held  to  invalidate 
the  award,  upon  the  principle  .  ...  that 
the  award  does  not  conform  to  the  judgment 
of  the  arbitrators,  and  the  mistake,  ap- 
parent in  some  material  and  important  par- 
ticular, shows  that  the  result  is  not  the  true 
judgment  of.  the  arbitrators.  The  mistake, 
therefore,  must  be  of  such  a  nature,  so  af- 
fecting the  principles  upon  which  the  award 
is  based,  that  if  it  had  been  seasonably 
known  and  disclosed  to  the  arbitrators,  if 
the  truth  had  been  known  and  understood 
by  them,  they  would  probably  have  come 
to  a  different  result.  A  familiar  instance 
of  this  class  of  mistakes,  is  an  obvious  error 
in  computation,  by  which  the  apparent  re- 
sult in  sums  of  times  or  other  things  of 
like  kind  is  manifestly  erroneous.  In  such 
case,  it  is  clear  that  the  result  stated  is 
not  that  intended;  it  does  not  express  the 
real  judgment  of  the  arbitrators." 

In  Carter  v.  Carter,  109  Mass.  306,  a 
libel  for  divorce,  the  parties  filed  an  agree- 
ment referring  certain  questions  as  to 
alimony  and  property  to  a  person  named, 
"who  shall  hear  the  parties  and  report  to 
the  court  at  the  next  term,  and  his  report 
shall  be  final,  and  a  judgment  of  the  court 
in  favor  of  the  libelant  shall  be  entered 
on  such  report  if  he  shall  find  anything  due 
from  the  libelee  to  the  libelant;  such  de- 
cree to  be  final,  and  in  full  for  all  claim 
to  alimony."  Thereafter  the  libelee  moved 
to  set  aside  the  award.  The  court  said: 
"It  is  further  alleged  that  the  balance  of 
the  interest  account  was  found  against  the 
husband  by  a  mistake  of  computation.  If 
the  husband  can  prove  that  in  this  or  any 
other  respect  the  arbitrator  by  mistake  did 
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not  apply  the  rules  which  he  intended  to 
apply  to  the  case,  so  that  the  award  is 
not  the  result  of  his  judgment,  and  therefor© 
is  not  what  he  intended  it  to  be,  the  award 
should  be  set  aside.'' 

But  in  Bean  v.  Farnam,  6  Pick.  269,  the 
court  said:  "The  fifth  plea  raises  an  impor- 
tant question,  namely,   how   far  the  merits 
of  an  award  may  be  re-examined,  and  what 
matters    may    be   pleaded    to    invalidate    or 
vacate  an   award.     By  the  English  law  no 
objection  can  be  taken  to  an  award  in  plead- 
ing, which  does  not  appear  on  the  face  of 
it,   and   it   cannot  be   thus   impeached   even 
for  the  misbehavior  of  the  arbitrators,  or  on 
account  of  gross  errors  and  mistakes.     The 
remedy  in   such  cases   is  either  by  appeal- 
ing to  the  summary  jurisdiction  of  the  court 
to  set  aside  the  award,  or  by  a  bill  in  chan- 
cery.    But  it  seems   that  even   in  England 
the    defendant    may    plead    that    a    certain 
matter  was  submitted  of  which  notice  was 
given  to  the  arbitrators,  and  that  they  made 
no  award  concerning  it.     Mitchell  v.  Stave- 
ley,   16   East    (Eng.)    58.     But  if  the  arbi- 
trators   misbehave    themselves    or    make    a 
palpable  mistake  or  miscalculation,  a  court 
of  chancery  may  correct  the  mistake  or  mis- 
calculation, or  relieve  against  the  partiality 
of  the  arbitrators  by  vacating  the  award,  but 
these  matters  cannot  be  pleaded  to  an  action 
on  the  award.    And  such  is  the  law  also  in 
New  York  and  in  some  of  the  other  states  in 
this    country.      So    also    is    the    civil    la\v. 
But  by  this,  as  well  as  by  the  English  law, 
there  is  a  remedy  against  the  award  if  it 
was  procured  by  fraud  and  corruption.    Dig. 
4,   8,  32,  14.     But  as  our  chancery  powers 
do  not  authorize  us  to  vacate  or  correct  an 
award,  there  would  be  a  failure  of  justice 
if   the   merits   of   an    award   might   not   in 
some  cases  be  re-examined.     In  cases  there- 
fore   of    corruption    in    the    arbitrators,    or 
where  they  exceed  their  authority,  or  there 
are  gross  errors  and  mistakes  in  the  award, 
relief  may  be  granted,  under  our  system  of 
jurisprudence,  by  allowing  the  defendant  to 
plead  the  matter  in  an  action  on  the  award. 
This  was  admitted  in  the  case  of  Williams 
V.    Paschall,    8    Yeates    (Pa.)    564,    and    it 
is  stated  in  Dane's  Abr.  c.  13,  art.  4,  that 
such  has  been  the  practice  in  this  common- 
wealth.    No  case  is  cited  in  support  of  this 
position;    but  we  are  satisfied  that  justice 
requires    that    such    a    plea    should    be    al- 
lowed.    We   are   therefore   of   opinion   that 
the   fifth   plea   is   good.     It  avers   that  the 
defendants    proved    before    the    arbitrators, 
that  they  were  entitled  to  claim  the  amount 
of  two  notes  of  hand  of  the  plaintiff,  the 
one  for  1800  dollars,  and  the  other  for  1200 
dollars,    but    that    the    arbitrators    omitted 
to  take  these  notes  into  consideration,  and 
they  were  not   in   fact  considered  by  them 
when  they  made  their  award." 


h.  Rule  in  New  York, 

In  New  York  it  has  been  held  in  several 
early  cases  that  courts  of  equity  will  cor- 
rect   clerical    mistakes    and    miscalculations 
in   awards   rendered  on   submission   by   the 
parties    and   not   within    the    statute.      Mc- 
Kinstry  v.  Solomons,  2  Johns.  57;  Xewland 
v.  Douglass,  2  Johns.  62;   Solomons  v.  Mc- 
Kinstry,  13  Johns.  27,  31;    Bissell  v.  Mor- 
gan,   56   Barb.    369.      See   also   Halstead    v. 
Seaman,  52  How.  Pr.  415,  reversed  on  other 
grounds    82    N.    Y.    27,    37    Am.    Rep.    536. 
Thus  in  Xewland  v.  Douglass,  supra,  an  ac- 
tion of  assumpsit  was  brought  to  recover  the 
amount  of  a   mistake  made  by  arbitrators, 
in  the  subtraction  of  figures,  in  making  up 
the  aw^ard.     To  prove  the  mistake,  two  of 
the   arbitrators   were   called   and    sworn    on 
the  trial.     The  judge  ruled  that  the  proof 
was    inadmissible;    and   a   verdict    was    ac- 
cordingly   taken    for    the    defendant.      The 
court  said:   "The  evidence  was  inadmissible, 
and  a  suit  at  law  will  not  lie,  to  re-exam- 
ine the   merits   of   an   award.     A  court   of 
chancery    may    correct   a   palpable    mistake 
or  miscalculation  made  by   the  arbitrators, 
or   relieve   against   their   partiality   or   cor- 
ruption.     (3   Atk.   644.)      But  there   is   no 
such  remedy  at  law,  in  a  case  of  submis- 
sion, not  within  the  statute." 

In  some  cases  it  appears  that  the  court 
exercised  the  power  to  correct  a  miscalcula- 
tion in  a  statutory  award  of  arbitrators. 
Bissell  y.  Morgan,  56  Barb.  369;  Matter  of 
Wilkins,  48  App.  Div.  433,  62  N.  Y.  S.  1068. 
See  also  Smith  v.  Cutler,  10  Wend.  589,  25 
Am.  Dec.  580. 

However  in  other  New  York  cases  an 
award  has  been  set  aside  for  a  palpable 
clerical  error.  Fudickar  v.  Guardian  Mut. 
L.  Ins.  Co.  62  N.  Y.  392:  Sweet  v.  Morrison, 
116  N.  Y.  19,  22  N.  E.  276,  16  Am.  St. 
Rep.  376;  Heidlinger  t.  Onward  Constr.  Co. 
44  Misc.  555,  90  N.  Y.  S.  115;  Remington 
Paper  Co.  v.  London  Assur.  Corp.  12  App. 
Div.  218,  43  N.  Y.  S.  481;  Garvey  v.  Carey, 
7  Robt.  286,  4  Abb.  Pr.  N.  S.  159.  See  also 
De  Castro  v.  Brett,  56  How.  Pr.  484:  Under- 
hill  V.  Van  Cortlandt,  2  Johns.  Ch.  339: 
In  re  Burke,  191  N.  Y.  437,  84  N.  E.  405 
{affirmed  117  App.  Div.  477,  102  N.  Y.  S. 
785).  Thus  in  Sweet  v.  Morrison,  supra, 
an  action  to  recover  a  balance  alleged  to 
be  due  under  a  contract  which  provided  that 
the  engineer  in  chief  should  decide  every 
question  arising  relative  to  the  execution  of 
the  work  under  the  contract  in  question,  the 
court  said:  "It  is  well  settled  that  while  an 
award  may  be  set  aside  for  a  palpable  mis- 
take of  fact  in  the  nature  of  a  clerical  error, 
such  as  a  miscalculation  of  figures,  still,  in 
general,  such  mistake  to  be  available  must 
appear  on  the  face  of  the  award  or  in  some 


paper  delivered  with  it.  .  .  , 
who  seeks  to  set  aside  an  atvard  upon  the 
ground  of  mistake  must  show  from  the 
award  itself  that  but  for  the  mistake  the 
award  would  have  been  different."  And  in 
Fudicar  v.  Guardian  Mut.  L.  Ins.  Co.  62 
N.  Y.  392,  45  How.  Pr.  462,  a  bill  in  equity 
to  set  aside  an  award,  the  court  said:  "It 
is  the  general  doctrine  pervading  our  juris- 
prudence on  the  subject,  that  the  decision  of 
an  arbitrator  in  a  matter  within  his  juris- 
diction is  final  and  conclusive  between  the 
parties;"  but  also  said  that  "the  general 
principle  is  subject  to  the  qualification  that 
awards  may  be  set  aside  for  palpable  error 
of  fact,  like  a  miscalculation  of  figures,  or 
mistake  of  that  nature." 

So  in  Garvey  v..  Carey,  7  Robt.  286,  4 
Abb.  Pr.  N.  S.  159,  35  How.  Pr.  282,  an 
action  on  an  award  of  arbitrators  wherein 
the  defendant  sought  to  avoid  the  award  on 
the  ground  of  mistake  in  ascertaining  the 
amount  due  from  the  defendant  to  the  plain- 
tiflf,  the  court  said:  **The  second  defense  de- 
murred to,  of  mistake  in  the  computation 
made  bv  the  arbitrators,  is  a  little  indefi- 
nitely  stated.  It  does  not  appear  what  the 
nature  of  the  mistake  was,  except  that  it 
is  alleged  that  it  is  a  clerical  error.  I  think, 
however,  it  is  sufficient  in  form,  and  proof 
may  be  given  under  it  of  such  a  mistake  as 
the  court  will  recognize  as  sufficient  to  va- 
cate the  award." 

i.  RvXe  in  Pennsylvania^ 

In  Pennsylvania  it  seems  that  when  a 
clear  mistake  in  calculation  appears  in  an 
award  it  will  be  corrected  bv  the  court. 
Cornojrg  V.  Abraham,  1  Yeates  84.  See  also 
William  v.  Paschall,  3  Yeates  564,  4  Dall. 
284,  1  U.  S.  (L.  ed.)  835.  Thus  in  the  case 
first  cited  the  court  said:  "The  award  of 
the  arbitrators,  relied  on  by  the  defendants, 
contained  the  special  statement  of  their  ad- 
ministration account.  It  appeared  that  the 
testator  had  died  in  March,  1780.  possessed 
of  6101.  17*.  continental  money,  and  that  the 
bulk  of  his  personal  estate  had  been  ap- 
praised in  the  inventory  at  the  specie  value, 
which  had  been  carried  out  in  the  account  in- 
to a  continental  column  at  the  rate  of  40  for 
1.  The  different  items  of  payments  in  con- 
tinental currencv  credited  to  the  executors 
amounted  to  2030^  7«.  6<f.  exceeding  the 
amount  of  the  continental  money  he  died  pos- 
sessed of,  by  the  sum  of  1429 ^  0*.  6cf.  It  was 
evident  therefore  on  inspection  of  the  account, 
that  if  all  those  payments  had  been  made  in 
March  or  April,  1780,  when  the  scale  of  de- 
preciation fixed  the  value  of  continental 
money  at  61  i  for  1,  the  executors  would 
have  derived  a  profit  of  at  least  6s.  Id,  in 
each  pound  specie,  thus  carried  out  at  40 
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The  party  for  1,  to  pay  the  balance  of  1420Z.  Os.  6<f.; 
consequently  there  was  a  clear  mistake  in 
calculation  apparent  on  the  face  of  the  ac- 
count, which  every  principle  of  justice  and 
law  called  on  the  court  to  rectify.  The 
court  having  expressed  their  sentiments  ful- 
ly on  this  head,  that  the  account  required 
re-examination  and  that  the  executors  were 
only  entitled  to  a  credit  of  the  real  value 
of  the  said  14291.  08.  6<f.  according  to  the 
true  depreciation  of  the  different  payments 
by  them  made,  it  was  at  length  agreed  to 
withdraw  a  juror,  and  submit  the  account 
of  the  executors  by  rule  of  court,  to  three 
judicious  men,  to  be  re-examined  and  set- 
tled by  them." 

However  in  Tilghman  v.  Fisher,  9  Watts 
441,  the  court  said:  "The  last  error,  if  sus- 
tainable, has  never,  I  apprehend,  been  con- 
sidered so  by  anyone  before.  It  would  be 
monstrous  indeed,  if  the  court  were,  upon 
the  application  of  either  party,  to  undertake 
to  alter  the  award  of  arbitrators  to  what 
they,  at  the  solicitation  of  the  party,  had 
declared  on  oath  was  their  intention,  so  as 
to  make  it  materially  diflferent,  by  enlarg- 
ing the  amount  to  nearly  $500  from  what' 
they  had  returned  in  their  award.  The  iniq- 
uity that  would  inevita1)ly  result  from  such  a 
practice,  were  it  to  obtain,  is  too  obvious  to 
require  it  to  be  stated.**- 


2.  Mistake  vh  Dbaft  of  Awabd. 
a.  In   General. 

The  court  will  generally  correct  a  mis* 
take  in  the  nature  of  a  clerical  error  made 
in  drawing  up  an  award  of  arbitrators* 
Bouck  v.  Wilber,  4  Johns.  Ch.  (N.  Y.)  406; 
Sherfy  v.  Graham,  72  111.  168.  And  see  the 
reported  case. 

Thus  in  Sherfy  ▼.  Graham,  eupra,  a  bill 
in  equity  to  set  aside  an  award,  it  was  said 
that  while  a  mistake  of  law  or  fact  by 
the  arbitrators  is  not  ground  for  setting 
aside  an  award  a  mistake  in  the  draft  of 
the  award  may  be  refcnrmed  so  as  to  conform 
to  the  award  actually  made  by  the  arbitra- 
tors. 

In  Bouck  V.  Wilber,  4  Johns.  Ch.  (N.  Y.) 
405,  the  court  said:  ''It  appears  very  clear- 
ly from  the  answer  and  the  proofs,  that  the 
arbitrators  did  appraise  and  determine  ac- 
cording to  the  articles  of  submission,  the 
sum  which  the  defendant,  under  all  the  cir- 
cumstances of  the  case,  ought  to  pay  for  the 
fifty  acres  of  land  which  he  occupied  and 
claimed.  They  inadvertently  made  a  mis- 
take in  setting  out  in  the  award  a  description 
of  the  land;  and  the  description  takes  in 
adjoining  land,  with  only  a  small  part  of 
the  fifty  acres.  The  mistake  is  too  palpable 
to  be  denied,  but  it  was  a  mistake  only  of 
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a  clerical  nature  in  drawing  up  the  award. 
The  judgment  of  the  arbitrators  was  truly 
exercised  and  passed  upon  the  object  of  the 
submission;  and  the  appraisement  is  admit- 
ted to  have  been  just  and  fair  when  applied 
to  the  defendant's  land.  There  can  be  no 
doubt,  therefore,  that  the  defendant  is 
bound,  in  good  faith,  and  in  conscience,  to 
fulfil  the  award  on  his  part,  according  to 
the  judgment  and  manifest  intent  of  the 
arbitrators;  and  the  mistake  in  the  descrip- 
tion of  the  boundaries  of  the  land  ought  to 
be  corrected  according  to  the  truth  of  the 
case,  and  the  intention  of  the  parties  con- 
cerned. Had  the  arbitrators  appraised  a 
different  tract  of  land,  instead  of  the  fifty 
acres  possessed  by  the  defendant,  there 
would  have  been  good  ground  for  rejecting 
the  award  as  dehors  the  submission.  But 
here  the  determination  was  upon  the  very 
matter  in  dispute,  and  the  judgment  of  the 
arbitrators  is  not  questioned.  The  plaintiffs 
are  only  seeking  the  benefit  of  that  judg- 
ment, and  to  be  relieved  from  a  plain  mis- 
take which  impedes  it.  They  are  certainly 
entitled  to  relief  upon  the  plainest  principles 
of  justice;  and  they  can  obtain  it  consist- 
ently with  the  general  doctrine  of  the  court, 
and  the  language  of  all  the  cases.  In  Nor- 
ton V.  Mascall,  2  Vern.  (£ng.)  24,  an 
award  was  made  not  binding,  as  the  case 
says,  by  form  of  law.  Each  party  had  a 
duty  to  perform  under  it.  The  one  was  to 
pay  and  execute  a  release,  and  the  other  to 
assign  securities.  And  though  'the  award 
was  extra  judicial,  and  not  good,  in  strict- 
ness of  law,  yet  the  Lord  Chancellor  decreed 
it  should  be  performed  in  specie.'  ^  It  seemed 
to  be  well  understood  in  many  of  the  cases 
referred  to  in  Underhill  v.  Van  Cortlandt, 
2  Johns.  Ch.  (N.  Y.)  339,  that  such  mis- 
takes of  an  extra  judicial  nature,  and  not 
bearing  upon  the  judgment  of  the  arbitra- 
tors, were  to  be  corrected.  It  was  assumed 
in  that  case,  and  in  Sbepard  v.  Merrill,  2 
Johns.  Ch.  (N.  Y.)  276,  that  a  mistake  in 
a  matter  of  fact  attending  an  award,  could 
be  relieved;  and  though  tlie  decree  in  the 
former  case  has  been  since  reversed  by  the 
court  of  errors,  Vide  17  Johns.  (N.  Y.) 
405-436,  it  was,  as  I  understood,  on  the 
ground  of  misconduct  in  the  arbitrators  or 
the  party,  and  I  believe  I  may  venture  to 
conclude  that  the  whole  law  of  that  case 
remains  sound  and  unshaken.  I  shall,  ac- 
cordingly, declare,  that  the  plaintiffs  are 
entitled  to  the  benefit  of  the  award,  acoord- 
ing  to  the  assessment  of  the  arbitrators, 
and  that  the  erroneous  description  of  the 
premises  shall  be  deemed  to  be  corrected  ac- 
cording to  the  truth  of  the  fact." 

In  Mordue  v.  Palmer,  L.  R.  6  Ch.  22,  40 
L.  J.  Ch.  8,  23  L.  T.  N.  S.  762,  19  W.  R. 
86,  wherein  it  appeared  that  an  order  was 


made  by  consent  referring  to  an  arbitrator 
all  matters  in  difference  in  a  cause  between 
the  parties,  it  was  held  that  after  the  arbi- 
trator had  signed  his  award  he  was  functus 
officio  and  could  not  of  his  own  authority 

ft 

remedy  a  clerical  manifest  error  in  the 
award  but  that  the  parties  should  come  to 
court  to  rectify  the  mistake,  and  that  the 
court  would  in   such  a  case  refer  it  back. 

In  Cooper  v.  Thorpe,  1  Swanst.  02,  36 
Eng.  Rep.  (Reprint)  311,  1  Wils.  55,  a 
case  involving  an  award  made  by  commis- 
sioners pursuant  to  an  act  of  parliament,  it 
was  said  that  an  error  in  description  would 
not  vitiate  the  award,  where  no  injustice 
would  be  done. 

In  Connor  v.  McCormack,  23  U.  C.  C.  P. 
271,  a  case  referred  to  an  arbitrator  bv  an 
order  in  chambers,  the  arbitrator  admitted 
that  he  intended  to  award  that  the  plaintiff 
should  pay  his  own  and  the  defendant's 
costs  of  the  reference  and  award,  except  $12 
which  the  defendant  should  pay,  but  by  a 
mistake  the  award  directed  that  the  defend- 
ant should  pay  such  costs  except  $12 
which  the  plaintiff  was  directed  to  pay.  A 
rule  nisi  to  enlarge  the  time  for  making  the 
award  and  to  remit  bock  the  award  for  re- 
consideration, was  made  absolute  in  order 
that  the  arbitrator  might  correct  the  ad- 
mitted mistake. 

However  in  Re  McAlpine,  etc.  River  R.  Co. 
3  Ont.  L.  Rep.  230,  an  arbitration  under 
the  Dominion  Railway  Act  to  fix  compensa- 
tion for  land  taken  for  a  railway,  an  appli- 
cation was  made  by  the  claimant  for  an 
order  referring  back  the  award  to  the  arbi- 
trators to  correct  a  clerical  error  therein  con- 
sisting *of  the  substitution  of  "1st  August 
1901"  for  "Ist  August  1900"  in  giving  the 
date  from  which  interest  on  the  amount  of 
compensation  was  to  be  calculated.  In  hold- 
ing that,  except  under  power  conferred  by 
statute  or  by  the  parties,  the  courts  could 
not  correct  errors  in  awards,  the  court  said: 
"The  motion  is  for  an  order  referring  an 
award  back  to  the  arbitrators,  to  enable 
them  to  correct  a  clerical  error  in  it.  Mr. 
Rose's  objection  to  the  motion  is  well  tak- 
en. If  the  Provincial  legislation  (R.  S.  O. 
1897,  ch.  62)  applies  the  moticm  is  needless, 
the  arbitrators  have  power  (sec  9)  to  cor- 
rect the  mistake.  If  that  legislation  is  not 
applicable,  there  is  no  power  to  remit  the 
award,  or  to  correct  the  error  upon  this 
motion.  Except  under  power  conferred  by 
statute,  or  by  the  parties,  the  courts  would 
not  correct  errors  in  awards,  either  direct- 
ly or  through  the  arbitrators.  The  case  of 
Ward  ▼.  Dean,  2  B.  &  Ad.  234,  23  E.  C.  L. 
59,  exemplifies  the  strictness  of  the  rule. 
In  a  case  of  the  plainest  clerical  error,  the 
court  would  but  set  the  award  aside  alto- 
gether, or  else  enforce  it  as  it  was:  and  so 
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the  defendant,  preferring  the  latter  course, 
was  obliged  to  pay  the  plaintiff's  costs  in 
a  case  in  which  the  plaintiff  had  wholly 
failed,  and  in  which  the  arbitrator  had  in- 
tended to  award  costs  to  the  defendant,  but, 
by  a  mere  slip,  had  written  the  plaintiff's 
instead  of  the  defendant's  name.  This  rule 
was  adhered  to  in  a  court  of  equity,  in 
the  much  later  case  of  Mordue  v.  Palmer 
(1870)  L.  R.  6  Ch.  (Eng.)  22;  Lord  Jus- 
tice James  saying  that,  even  in  the  state 
of  the  law  as  it  existed  when  the  courts 
had  no  power  to  rectify  any  mistakes  in  an 
award,  it  was  thought  a  safe  thing  to  keep 
the  arbitrator  strictly  to  his  award,  and  to 
shut  the  door  against  the  admission  of  evi- 
dence as  to  what  the  arbitrator  intended  to 
do  or  had  omitted  to  do;  that  it  was  con- 
sidered dangerous  to  admit  anything  but 
the  written  document,  which,  once  signed, 
must  stand.  In  that  case,  under  statutory 
power  to  remit,  the  award  was  referred 
back  to  the  arbitrator  so  that  the  mistake 
might  be  rectified  by  him.  .  .  .  Under  the 
provisions  of  the  railway  act,  the  award 
is  to  be  final  and  conclusive,  subject,  how- 
ever, to  an  appeal  'whenever  the  award  ex- 
ceeds $400,'  but  such  right  of  appeal  is  not 
to  'affect  the  existing  law  or  practice  in 
any  Province  as  to  setting  aside  awards.' 
The  'setting  aside'  of  an  award  is  something 
quite  different  from  remitting  to  the  arbi- 
trators the  matters  referred  for  reconsidera- 
tion. The  case  of  Ward  v.  Dean  exempli- 
fies this.  The  power  to  remit  or  refer  back 
originally  depended  upon  the  agreement  of 
the  parties,  and  subsequently  upon  legisla- 
tion; and  has,  I  think,  been  always  sepa- 
rately and  independently  provided  for.  There 
may  be  cases  in  which  setting  aside  the 
award,  or  an  appeal  against  it,  would  not 
be  as  appropriate  and  convenient  or  suffi- 
cient a  means  of  relief  as  a  reference  back 
to  the  arbitrator,  but  in  this  case  justice 
would  be  perhaps  better  and  more  conven- 
iently done  upon  an  appeal,  where  the 
clerical  mistake  could  be  rectified.  and»  at 
the  same  time,  the  question  whether  the  ar- 
bitrators ought  to  have  awarded  interest 
from  the  filing  of  the  plan,  or  from  the 
taking  of  actual  possession  only,  could  be 
determined,  than  by  a  remission  to,  and  rec- 
tification by,  the  arbitrators.  If  the  clerical 
error  were  so  amended,  an  appeal  by  the 
railway  company  would  no  doubt  follow. 
I  have  been  able  to  find  only  one  case  in 
which  there  was  a  reference  back  of  a  case 
of  this  character,  but  that  was  in  accor- 
dance with  an  agreement  between  the  par- 
ties requiring  it;  see  Demorest  v.  Grand 
Junction  R.  Co.  (1850)  10  Ont.  515.  The 
railway  act  does  not,  in  my  opinion,  au- 
thorize the  reopening  of  the  reference;  and, 
if  the  Provincial  legislation  applies,  there  is 


no  need  for  reopening  it;  see  sees.  47  and  9, 
R.  S.  0.  1897,  ch.  62."  See  also  Stewart 
V.  Beattie,  37  U.  C.  C.  B.  638. 

In  Ballance  v.  Underbill,  4  Scam.  (111.) 
453,  the  court  said:  "It  appears  satisfac- 
torily that  the  arbitrators,  in  drawing  up 
their  award,  made  a  mistake,  giving  to  the 
complainant  twelve  lots  instead  of  two,  and 
the  question  now  is,  whether  the  defendants 
can  show  this  fact  in  their  defense,  as  pro- 
posed in  their  answers.  In  order  to  deter- 
mine this  question,  it  is  necessary  to  under- 
stand the  nature  and  object  of  this-  suit. 
The  complainant  has  instituted  this  pro- 
ceeding for  the  purpose,  among  other  things, 
of  enforcing  a  specific  performance  of  this 
award;  and  in  determining  this,  are  we  not 
permitted  to  inquire  what  the  award  really 
was?  A  party  has  an  unquestionable  right 
to  call  upon  a  court  of  equity  to  compel 
a  specific  performance  of  an  award,  but  in 
doing  so,  he,  in  effect,  treats  the  award  as 
a  contract  between  the  parties  to  it.  An 
award  of  arbitrators  partakes  in  some  re- 
spects of  the  nature  of  the  judgment  of  a 
court  which  the  parties  hav6,  by  their  own 
voluntary  agreement,  vested  with  a  final* 
jurisdiction  of  the  subject-matter  of  the  sub- 
mission. In  other  respects,  it  partakes  of 
the  nature  of  a  contract  between  the  par- 
ties, which  they  have,  by  their  submission, 
authorized  the  arbitrators  to  make  for  them, 
and  by  which  they  are  conclusively  bound. 
It  is  in  this  latter  character  alone  that  an 
award  is  treated,  when  courts  of  equity  have 
interfered  and  undertaken  to  enforce  a  spe- 
cific performance  of  it.  It  then  becomes 
necessary  to  see  by  what  rules  the  court 
should  be  governed,  if  this  bill  had  been 
filed  to  enforce  a  specific  performance  of 
a  voluntary  contract  entered  into  between 
the  parties  directly,  in  which  the,  mistake 
had  occurred.  It  is  perhaps  hardly  neces- 
sary' to  cite  authorities  to  prove  that  courts 
of  chancery  have  uniformly  exercised  the 
power  of  correcting  mistakes,  not  only  in 
simple  contracts,  but  in  bonds,  deeds  and 
other  specialties,  whether  the  application  is 
made  to  the  court  merely  for  the  purpose  of 
rectifying  the  mistakes,  so  that  the  parties 
may  assert  their  legal  rights  under  the 
agreement,  when  corrected;  or  whether  the 
application  is  made  for  the  double  purpose 
of  rectifying  the  mistakes,  and  then  en- 
forcing a  specific  performance  of  the  agree- 
ment; but  also  where  the  complainant  seeks 
a  specific  performance  of  a  contract,  in 
which  a  mistake  has  occurred,  and  the  de- 
fendant sets  up  the  mistake  by  way  of  de- 
fense." 

In  Sturgis  v.  Rue,  3  Pa.  L.  J.  Rep.  499, 
6  Pa.  Jj.  J.  77,  wherein  it  appeared  that 
referees  to  whom  two  actions  were  referred 
under    a    statute    consolidated    the    two    ac- 
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tions  and  returned  a  joint  instead  of  Beveral 
awards,  the  court  said:  ''It  appears  the 
referees,  having  two  actions  before  them  of 
the  same  nature,  and,  I  presume,  in  refer- 
ence to  the  same  property,  in  which  the 
same  persons  were  defendants,  made  but  one 
award,  entitling  it  in  one  of  the  suits,  in 
favor  of  the  plaintiff  for  thirty  dollars,  when 
in  fact  their  intention  was  to  award  in 
favor  of  the  plaintiff  in  each  action,  the 
sum  of  fifteen  dollars.  This  is  a  palpable 
mistake,  and  must  be  corrected.  But  in 
what  way?  In  the  analogous  ease  of  New- 
ton V.  Grambo,  1  Browne  235,  the  court 
set  aside  the  first  award,  as  being  founded 
in  mistake,  and  strongly  intimated  they 
would  support  the  second  j  but  as  a  decision 
upon  this  point  was  not  called  for,  none 
was  pronounced  expressly.  But  in  Christ- 
mas V.  Thompson,  3  Serg.  &  R.  133,  a  case 
almost  exactly  like  Newton  v.  Grambo,  the 
supreme  court  say  that  the  arbitrators  have 
returned  an  award,  their  authority  is  at 
an  end,  and,  consequently,  the  second  award 
and  judgment  entered  thereon  was  void, 
adding,  that  the  court  below,  to  which  the 
award  had  been  returned,  upon  application 
made  to  them  by  the  arbitrators,  and  the 
mistake  being  explained,  might  have  sent 
the  award  back  to  them  for  the  purpose  of 
correcting  the  error.  Thig  course,  it  seems 
to  me,  is  convenient,  and,  in  proper  cases, 
violates  the  rights  of  neither  party.  Re- 
garding the  error  into  which  these  arbitra- 
tors have  fallen  as  merely  clerical,  or  at 
most  an  informality,  I  should,  under  the 
authority  of  the  cases  of  Thompson  v.  War- 
der, 4  Yeates  336,  and  Snyder  v.  Hoffman, 
1  Bin.  43,  be  disposed  to  remit  it  to  them 
for  correction;  but  I  feel  myself  bound  by 
the  decision  in  the  subsequent  cases  of  Com. 
V.  Maris,  4  Serg.  &  R.  81,  which  are  in 
point.  There,  as  here,  there  was  one  award 
in  two  actions,  though,  as  appeared  in  the 
affidavit  of  one  of  the  arbitrators,  they  had 
intended  to  make  a  several  award  in  each 
action.  Upon  a  motion  to  send  back  the 
case  to  the  arbitrators  for  amendment  in 
this  particular,  the  court  refused,  but  set 
the  award  aside,  as  being  an  award  in  two 
actions.  This  decision  is  cited  with  appro- 
bation, and  relied  on  in  the  more  recent  case 
of  Etter  V.  Edwards,  4  Watts  63,  where  it 
is  intimated  the  defect  was  substantial.  I 
<!annot  distinguish  the  present  case  from 
Com.  V.  Maris,  and  therefore,  feel  con- 
strained to  deny  the  motion  to  recommit  the 
award.  But  the  award  first  made  must  be 
set  aside,  as  found  in  mistake.  The  awards 
secondly  filed,  must  also  be  set  aside  as  being 
made  without  authority,  according  to  Christ- 
mas V.  Thompson,  3  Serg.  &  R.  133.  It 
may  be  thought  there  is  a  difference  between 
Sturgis  V.  Rue,  and  Moore  v.  Rue  [3  Pa.  L. 


J.  Rep.  499,  6  Pa.  L.  J.  77],  inasmuch  as 
the  first  award  was  entitled  only  in  the  first 
named  case.  But  it  is  part  of  the  defend- 
ant's case,  that  by  it  the  arbitrators  intend- 
ed to  decide  Moore  v.  Rue,  as  well  as  the 
other  action,  and  it  is,  therefore,  their 
judgment  on  the  matter  in  dispute  between 
the  latter  parties,  which  being  once  pro- 
nounced, though  defectively,  exhausted  their 
authority.  The  two  cases  stand,  then,  in 
the  same  category,  and  are  to  be  decided 
by  the  same  rule.'' 

In  Withington  v.  Warren,  10  Mete. 
(Mass.)  431,  wherein  it  was  proposed  to 
prove  that  an  award  was  signed  by  one  of 
the  arbitrators  under  a  mistake,  in  that  the 
arbitrators  had  agreed  at  a  conferoice  to 
charge  the  defendant  with  five  years'  rent  at 
$60  a  year  while  in  fact  the  award  was  so 
drawn  as  to  charge  the  defendant  with  ten 
years'  rent,  charging  him  $75  for  the  rent 
of  one  of  the  years,  thus  making  a  difference 
of  more  than  $300  and  that  in  fact  this 
arbitrator*  signed  the  award  without  read- 
ing it,  the  court  said  in  part:  'This  is  not 
such  a  mistake  as  would  avoid  an  award. 
It  would  go  to  show,  not  that  the  arbitra- 
tors together,  as  a  body,  had  been  misled, 
by  the  use  of  any  false  token  or.  measure, 
or  table  of  computations,  or  the  like,  to 
make  an  award,  which  was  not  the  result 
of  their  judgment  upon  the  facts  found  by 
them,  as  in  Boston  Water  Power  Co  v.  Gray, 
6  Mete.  131,  169.  It  would  simply  tend 
to  show  that  one  of  the  arbitrators  mis- 
understood, the  other  two,  or  they  him,  in 
reference  to  the  supposed  item.  It  would 
be  hazardous  in  the  extreme  to  admit  such 
an  alleged  mistake,  long  after  an  award  is 
made  and  acted  upon,  to  impeach  its  vali- 
dity." 

Mere  inaccuracy'  of  expression  is  not  a 
ground  for  avoiding  an  award  where  the  in- 
tention of  the  arbitrators  is  clear.  Clark 
Millinery  Co.  v.  Nat.  Union  F.  Ins.  Co.  160 
N.  C.  130,  Ann.  Cas.  1914C  367,  75  S.  E. 
944.  See  also  Slocum  v.  Damon,  1  Pin. 
(Wis.)  ,520.  In  the  case  first  cited  the 
court  said:  "Any  ambiguity  in  the  words 
should  be  settled  in  the  way  which  will  best 
coincide  with  the  apparent  intention  of  the 
arbitrators,  and  the  courts  will,  by  intend- 
ment, restrain  the  general  terms  in  an  award 
to  apply  to  particular  words  in  the  submis- 
sion; so  it  will  connect  the  particular  thing 
awarded  with  the  general  words  of  the  sub- 
mission. .  .  .  Unfortunately  the  arbitra- 
tors have  been  a  little  obscure  in  the  form 
of  stating  their  conclusion.  We  have  no 
doubt  that  they  performed  their  duty  in- 
telligently and  knew  exactly  what  they  in- 
tended to  decide,  but  were  misled  by  a  lack 
of  familiarity  with  insurance  methods  and 
terms,  and  by  not  knowing  in  which  column 
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<of  defendant's  form  or  blank  to  place  the 
figures.  The  evidence  discloses  this  fact. 
They  have  unwittingly  run  into  a  mere  in- 
accuracy of  expression^  and  that  is  all. 
Where  the  intention  is  clear  or  free  from 
Teasonable  doubt,  we  should  not  try  to  test 
an  award  by  the  strict  rules  of  grammar, 
arithmetic,  or  bookkeeping,  but  look  at  the 
instrument  with  favor,  and  take  a  common- 
sense  view  of  it,  allowing  for  the  deficiencies 
of  the  layman,  or  those  not  skilled  in  legal 
forms  or  methods.  We  may  examine  the 
submission,  in  connection  with  the  award,  in 
order  to  explain  or  construe  the  latter  for 
they  naturally  and  legally  go  together.'' 

b.  Mistake  in  Stating  Mode  of  Appointment, 

A  mistake  of  arbitrators  in  stating  the 
mode  of  their  appointment  has  been  held  to 
be  immaterial.  Magoon  v.  Whiting,  1  Mo. 
613,  an  action  of  assumpsit  on  an  award 
wherein  the  court  said:  ''One  particular 
point  made  in  the  argument  of  the  case  was, 
that  it  appears  by  bill  of  exceptions  that  the 
written  submission  was  on  an  instrument 
Jiot  sealed,  and  the  arbitrators,  in  reciting 
their  authority,  say  they  were  appointed  by 
bond;  but  it  was  proved  that  the  submis- 
sion given  in  evidence  was  one  under  whieh 
the  arbitrators  acted.  By  this  it  appears 
the  arbitrators  were  mistaken,  as  to  the 
technical  name  of  the  instrument  of  appoint- 
ment. This  is  not  like  the  case  where  they 
mistake  the  extent  of  their  authority.  The 
mistake  of  the  arbitrators,  as  to  the  manner 
•of  their  appointment,  is  not  deemed  to  be 
material.  And  it  may  be  further  remarked, 
that  the  second  count  nowhere  alleges  how 
the  appointment  was  made,  whether  by  b<md 
.  or  otherwise;  so  that  cannot  even  say  how 
they  were  appointed.  But  the  question 
still  recurs,  whether  the  recital  by  the  ar- 
bitrators of  the  manner  of  their  appoint- 
ment, is  at  all  necessary;  we  believe  it  is 
not.  It  is  not  part  of  the  award,  and  is  no 
mistake  in  a  material  thing.  The  judgment 
of  the  circuit  court  is  reversed,  and  sent 
back  for  a  new  trial." 

o.  Mistake  in  Stating  Matters  Submitted. 

In  Paull  V.  Paull,  2  Dowl.  (Eng.)  340,  2 
Cromp.  &  M.  235,  4  Tyrw.  72,  3  L.  J.  Exch. 
11,  it  was  held  that  where  there  is  a  mis- 
recital  in  an  award  as  to  the  matters  of 
difference  submitted  in  order  to  sustain  an 
objection  thereto  on  this  ground  the  party 
should  come  into  court  to  set  aside  the  award 
and  show  that  there  were  really  other  mat- 
ters jn  difference  which  were  not  decided  by 
the  arbitrators. 

d.  Omission  of  Item, 

It  has  been  held  that  the  omission  of  or 
mistake   in   charging  an  item   in   an   award 


is  a  good  ground  for  setting  it  aside.  Ar- 
nold V.  Mason,  11  R.  I.  238;  Sumpter  v. 
Murrell,  2  Bay  (S.  C.)  450. 

In  several  jurisdictions  it  is  held  that 
the  omission  of  or  a  mistake  in  charging 
an  item  in  drawing  up  an  award  will 
be  corrected  by  the  court.  Buys  v.  Eber- 
hardt,  3  Mich.  524;  Bissell  v.  Morgan,  o6 
Barb.  (N.  Y.)  369.  See  also  Davis  v.  Schuyl- 
kill, etc.  Canal  Nav.  Co.  4  Bin.   (Pa.)   296. 

In  North  Carolina  it  has  been  held  that 
the  omission  of  an  item  in  an  award  is  not 
a  ground  of  impeachment.  Eaton  v.  Eaton, 
43  N.  C.  102;  Patton  v.  Garrett,  116  N.  C. 
847,  21  S.  E.  679. 

In  Leavitt  v.  Comer,  5  Gush.  (Mass.)  120, 
an  action  of  covenant  to  recover  damages 
for  the  nonperformance  of  an  award  of  ar- 
bitrators, the  court  said:  "The  defendant 
then  called  one  of  the  arbitrators  as  a  wit- 
ness, and  offered  to  prove  by  him,  that,  al- 
though the  award  produced  was  signed  by 
him,  it  was  not  in  fact  his  award;  because, 
upon  the  hearing,  it  was  admitted  by  the 
parties,  that  forty-nine  pupils  had  paid  in 
advance  to  be  instructed  by  them  in  the 
branches  which  they  taught;  that  it  would 
be  worth  $10  each  to  complete  the 
instruction  of  these  pupils;  and  that  the 
party  who  should  assume  the  liabilities  of 
the  firm  should  be  credited  with  incurring 
an  expense  to  that  amount.  The  witness 
would  also  testify,  that  after  hearing  the 
parties,  the  arbitrators  agreed  upon  and 
fixed  the  sum  of  $600  to  be  awarded  in 
favor  of  the  plaintiff;  that,  in  comparing 
the  accounts  and  in  fixing  upon  the  amount 
due,  they  did  not  take  into  account  the  ex- 
pense of  completing  the  instruction  .of  the 
forty-nine  pupils,  but  entirely  overlooked  the 
same,  thus  making  a  difference  against  the 
defendant  of  $490;  and  that  the  witness 
did  not  discover  the  mistake  or  omission, 
until  after  the  arbitrators  had  made  and 
published  their  award.  The  presiding  judge 
ruled,  upon  this  offer  of  evidence,  that  the 
defendant  under  his  specification,  that  the 
award  was  made  by  mistake  and  misunder- 
standing, as  to  the  matters  submitted,  by  or 
on  the  part  of  one  of  the  arbitrators,  could 
not  show  that  both  the  arbitrators  over- 
looked or  omitted  to  credit  the  defendant 
with  the  amount  agreed  to  be  credited  for 
instruction;  and  that  if  but  one  of  the 
arbitrators  was  mistaken  or  omitted  to  make 
such  allowance,  the  evidence  was  inadmissible, 
because  the  mistake,  if  proved,  would  not 
be  sufficient  ground  for  invalidating  the 
award." 

In  two  English  cases  it  has  been  held  that 
an  award  of  arbitrators  will  be  referred  back 
for  the  correction  of  a  mistake  in  failing 
to  include  an  item.  Plynn  v.  Robertson,  L. 
R.  4  C.  P.  324,  38  L.  J.  C.  P.  240,  17  W. 
R.  767;  Phillips  v.  Evans,  12  M.  &  W.  309. 
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However,  in  Hutchin&on  v.  Shepperton,  13 
Q.  B.  955,  66  E.   C.   L.   965,   316  Eng.   Rep. 
(Reprint)  1528,  Lord  Denman,  C.  J.,  held  that 
an  award  rendered  in  a  case  could  be  set  aside 
for  failure  to  include  a  credit,  where  the  mis- 
take  was    due   to   misapprehension   and   not 
to    an    exercise    of   judgment,    saying    "This 
was  a  rule  to  set  aside  an  award  on  account 
of  the  arbitrator's  mistake  in  tliis,  that  he 
omitted    to   give   the    plaintiff   credit    for    a 
sum  of  money  to  which  the  defendants  had 
distinctly  acknowledged  him  to  be  entitled. 
At    the    commencement    of    the    proceedings, 
when  the  parties  met  before  the  arbitrator, 
this  acknowledgment  was  made,  and  he  was 
desired  to  take  no  trouble  as  to  this  sum, 
as   the   plaintiff's   right   to   it   was  not   dis- 
puted.    The   arbitrator,   misconceiving  what 
was  thus  said,  thought  the  sum  was  stated 
to  be  no  matter  in  difference  between  them, 
and  so  deprived   the  plaintiff  of  what  was 
confessedly    his   due.     The   defendants   have 
had  the  conscience  to  take  the  advantage  of 
this  error,  and  even   to  appear  against  the 
rule     obtained     for     correcting     it.       Their 
learned  counsel  relied  upon  some  strong  ex- 
pressions used  by  my  brother  Parke  in  Phil- 
lips V.  Evans,  12  M.  &  W.  309,  312,  which 
seem  to  indicate  that  no  mistake  of  an  ar- 
bitrator can  ever  be  a  sufficient  ground  for 
setting  aside  an  award.    Though  fully  sensi- 
ble of  the  propriety  of  observing  the  greatest 
caution  with  regard  to  this  subject,  to  avoid 
inquiries  which  would  unravel  by-gone  trans- 
actions and  keep  alive  the  litigation  which 
the  parties  had  hoped  to  terminate  by  ref- 
erence, we  cannot  think  the  rule  universal 
and  subject  to  no  exception.     It  is  at  most 
one  for  guiding  our  discretion,  which  cannot 
be  so  absolutely  fettered  and  rendered  power- 
less.    If  awards  are  allowed  to  be  questioned 
under  any  circumstances,  it  may  be  difficult 
to  draw  a  line:   but  a  line  must  be  drawn 
somewhere;  and  this  case  will  certainlv  not 
be  found  to  fall  within  it,  wherever  drawn. 
If  the  court  might  with  propriety  have  re- 
fused that  application  in  the  first  instance, 
yet,   the   rule   having  been  granted   on   affi- 
davits clearly  setting  forth  without  contra- 
diction a  case  of  gross  injustice,  which  the 
court  has  power  to  remedy,  we  ought  not  to 
sanction  that  injustice.     It  may  be  observed 
that  the  case  In  re  Hall,  2  M.   &  G.   847, 
40   E.   C.   L.   656,   is   a  clear   precedent   for 
our  taking  this  course,  and  is  not  overruled 
by   the   court   of   Exchequer    in   Phillips   v. 
Evans,  12  M.  &.  W.  30<),  in  which  the  facts 
were  held  by  Alderson,  B.  not  to  be  brought 
satisfactorily  before  the  court,  as  they  are 
in  this  case.     In  re  Hall,  2  M.   &  Q.   847, 
40  E.  C.  L.  656,  is  expressly  recognized  in 
Nagger   v.    Baker,   14   M.   &.   W.    (Eng.)    9 
(where  the  court  refused  to  interfere)  in  the 
judicious   observations   of  the   present  Lord 


Chief  Baron.  We  are  of  opinion  that,  as 
the  arbitrator  has  forborne  to  exercise  any 
judgment  on  this  particular  item,  and,  in 
consequence  of  direct  instructions  from  both 
parties,  to  award  it  to  tlie  plaintiff,  but  he 
has  from  misapprehension  omitted  to  do  so, 
the  award  must  be  set  aside." 

In  Hancaii  an  award  cannot  be  set  aside 
on  the  ground  that  an  item  has  been  omitted, 
unless  it  is  shown  that  the  matter  was 
brought  to  the  notice  of  the  arbitrators  and 
they  refused  or  neglected  to  pass  upon  it^ 
Wood  V.  Hingley,  5  Hawaii  157. 

In  Bruner  v.  Brewer,  20  Hawaii  627,  in 
which  a  submission  to  arbitrators  of  the 
issues  raised  under  the  pleadings  in  a  case 
was  supported  by  the  court  as  a  common 
law  submission  it  was  said:  '"Hie  award  ia 
further  attacked  on  the  groiuid  that  the  ar- 
bitrators failed  to  allow  to  the  plaintiff  in- 
terest upon  the  sum  of  $3585.70,  the  min- 
imum named  in  the  stipulation  and  order  as 
due  to  the  plaintiff  from  the  defendant.  That 
sum,  however,  as  appears  from  the  atipula- 
tion,  was  to  be  paid  by  the  defendant  to  the 
plaintiff  contemporaneously  with  the  execu- 
tion of  the  stipulation  and  no  express  direc- 
tion is  contained  in  the  agreement  or  order 
touching  an  allowance  of  interest.  It  is 
not  shown,  moreover,  that  at  the  hearing 
the  item  was  called  to  the  attention  of  the 
arbitrators  or  that  it  was  not  in  fact  con- 
sidered by  them  or  even  that  some  interest 
was  not  included  in  the  amount  awarded 
($737.49).  The  transcript  of  the  evidence 
adduced  is  not  before  us.  What  the  facts 
were  for  or  against  the  allowance  of  interest 
does  not  appear.  Under  all  these  circum- 
stances and  in  view  of  the  fact  that  arbitra- 
tors are  not  confined  to  a  determination  of  . 
strict  legal  rights  but  may  decide  upon 
equitable  principles,  this  objection  to  the 
award  cannot  be  sustained." 

e.  Omission  or  Misstatement  of  Name. 

It  is  generally  held  that  an  omission  or 
misrecital  of  names  in  an  award  is  not  grotind 
for  setting  it  aside  but  that  the  mistake  ^\\\l 
be  corrected  by  the  court.  Williams  v.  War- 
ren, 21  111.  541;  Higgins  v.  Kinneady,  20  la. 
474;  Reeves  v.  McGlochlin,  65  Mo.  App.  o'S7; 
Graham  v.  Bates  (Tenn.)  45  S.  W.  465. 
Thus  in  Williams  v.  Warren,  21  111.  541, 
involving  an  arbitration  by  agreement  of  the 
parties,  the  court  said:  "There  is  no  head 
of  chancery  jurisdiction  more  firmly  estab- 
lished than  that  mistakes  may  be  corrected 
by  a  court  of  equity.  And  under  this  branch 
of  chancery  jurisdiction,  deeds,  covenants, 
contracts,  agreements,  notes  and  every 
species  of  writings,  except  wills  and  deeds 
of  femmes  covert,  are  reformed  and  mistakes 
corrected,  so  as  to  conform  to  the  intention 
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of  the  parties.  And  awards  should  not  be 
nor  are  they  an  exception  to  the  rule.  .  .  . 
In  this  ease  the  award  on  its  face  shows 
there  was  a  mistake,  in  omitting  the  name 
of  the  person  to  whom  the  conveyance  was 
to  be  made,  and  the  proof  is  clear  and  ex- 
plicit, that  Julius  M.  Warren's  name  was  in- 
tended to  have  been  inserted,  but  by  mis- 
take was  omitted.  Tliis  is  diiTerent  from  an 
effort  to  insert  a  new  clause,  varying  the 
provision  and  terms  of  an  award,  but  is 
only  carrying  out  provisions  already  made 
hy  the  award.  It  had  required  the  appel- 
lant to  convey  this  land,  but  omitted  the 
name  of  the  grantee.  By  the  insertion  of 
the  name  of  appellee  the  riglits  and  obli- 
^tions  of  appellant  are  not  increased  or 
changed;  he  is  still  required  to  convey  the 
land  specified  in  the  award." 

In  Graham  v.  Bates  (Tenn.)  45  S.  W. 
465,  a  bill  filed  to  attack  an  award  made 
by  arbitrators  in  which  one  objection  to  the 
award  was  that  a  firm  name  was  stated 
erroneously  therein,  the  court  said:  "Tlie 
second  objection  is  that  there  is  no  such 
firm  as  'Moorman  &  Co.'  or  'Moorman  & 
Graham,'  but  that  the  style  of  the  firm  is 
^Graham  &  Moorland,'  and  for  this  reason 
no  finding  is  reported  in  favor  of  any  of 
the  parties,  and  that  no  judgment  was  ren- 
dered by  the  court  upon  the  award,  and  that 
no  execution  can  issue  thereon.  Tliis  ob- 
jection embraces  two  points.  So  far  as  con- 
cerns the  miscalling  of  the  name  of  the  plain- 
tiff in  the  arbitration  proceedings,  no  real 
question  can  arise.  It  is  apparent  from  the 
face  of  the  submission  and  the  award,  that 
by  "Moorman  &  Co.'  and  'Moorman  k  Gra- 
ham' the  arbitrators  intended  'Graham  & 
Moorman,'  the  plaintiffs,  and  it  is  not  denied 
that  such  was  their  meaning." 

So  in  Higgins  v.  Kinneady,  20  la.  474, 
wherein  it  appeared  that  a  pending  action 
was  submitted  to  arbitration  but  that  the 
submission  was  not  made  by  any  order  of 
the  court,  it  was  said  with  regard  to  a  mis- 
statement of  names:  "It  seems  that  two  of 
the  arbitrators  were  properly  sworn.  The 
third  one  subscribed  an  affidavit  reciting  that 
he  had  been  appointed  an  arbitrator  'by 
and  between  John  Carson  and  Martin  Gibbs,' 
(the  other  arbitrators),  and  that  he  would 
'faithfully  and  fairly  hear  and  examine 
the  matters  in  controversy  between  the 
parties  above  named,  and  make  a  just  award, 
etc.'  The  parties  were  not  named  in  the 
caption  or  other  part  of  the  affidavit.  The 
arbitrator  thus  sworn,  and  one  of  the  others, 
concurred  in,  signed  and  returned  the  award. 
The  notary,  in  support  of  the  award  and  the 
proceedings  of  the  arbitrators,  stated  under 
oath  that  the  arbitrator  was,  in  fact,  duly 
sworn  to  'well  and  faithfully  hear  and  ex- 
amine the  matter  in  controversy  between  the 


parties'  (naming  them),  and  that  the  names 
of  the  other  arbitrators,  instead  of  the 
parties  (by  erasing  the  one  and  inserting  the 
others),  were  inserted  by  mistake  and  in 
the  hurry  of  business.  The  court  below  re- 
jected this  showing  and  yet  overruled  the 
objection  based  upon  the  irregularity  in 
thus  administering  the  oath  of  the  third  ar- 
bitrator, and  this  action  is  now  complained 
of  by  appellant.  In  our  opinion  the  notary's 
statement  should  have  been  received,  and 
with  its  aid  there  was  no  such  irregularity 
as  to  vitiate  the  proceedings.  Mere  clerical 
defects  working  no  prejudice  should  not  in- 
validate such  proceedings  any  more  than  the 
verdict  of  a  jury.  And  a  court  should  re- 
ceive and  let  in  the  truth,  when  it  conies  from 
a  competent  source,  to  correct  an  apparent 
defect,  rather  than  reject  and  set  aside  an 
award  for  some  slight  error  in  no  manner 
affecting  the  rights  of  the  parties." 

However,  in  Western  Female  Seminary  v. 
Blair,  Disney  (Ohio)  370,  an  application  to 
make  an  award  of  arbitrators  a  rule  of  court 
under  an  act  authorizing  and  regulating, ar- 
bitrations, one  of  the  objections  taken  being 
that  the  bond  did  not  contain  the  names  of 
the  arbitrators  as  required  by  the  statute, 
the  court  said:  "The  statute  requires,  in 
express  language,  that  the  names  of  the  ar- 
bitrators or  umpire  shall  be  inserted  in  the 
bonds.  Here,  all  the  persons  to  whom  the 
controversy  was  to  be  submitted,  are  called 
arbitrators,  and  there  is  no  power  given,  by 
law,  to  dispense  with  the  name  of  either; 
there  is,  also,  no  power  by  which  those  who 
are  named  may  select  or  appoint  another, 
at  their  discretion.  This  view  is  strength- 
ened by  the  fact  that  the  award,  when  made, 
must  be  the  act  of  the  majority  of  the  arbi- 
trators, and  as  they  must  be  named  in  the 
bond,  there  could  have  been  no  compliance 
in  this  case,  as  but  one  of  those  named  united 
in  the  award.  We  think  that  the  submis- 
sion is  not  in  conformity  with  the  statute, 
and  the  award  said  to  have  been  made  un- 
der it,  for  the  same  reason,  is  equally  de- 
fective." 

In  Newton  v.  Rambo,  1  Browne  (Pa.)  235, 
it  was  said:  "The  point  before  the  court 
must  be  considered  in  the  same  light,  as 
where  two  parties  have  obtained  judgments 
against  each  other;  in  which  case  both  judg- 
ments are  in  the  power  of  the  court — tht*y 
may  set  aside  one,  and  establish  the  other, 
as  circumstances  of  a  legal  or  equitable  na- 
ture may  require.  The  act  of  assembly  makes 
enrery  report  returned  into  the  office  of  the 
arbitrators,  operate  as  a  judgment.  Here  are 
two  judgments  in  the  same  cause,  one 
founded  in  truth  and  justice,  the  other  in 
error  and  mistake,  and  a  court  ought  not 
to  hesitate  a  moment  which  of  them  they 
will  support.    It  is  true,  the  act  of  assembly 
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says,  a  report  of  arbitrators  into  the  office 
shall  be  a  lien  until  such  judgment  shall  be 
reversed  on  appeal;  yet  certainly  the  mean- 
ing was,  that  the  report  should  be  returned 
to  the  court  for  their  consideration,  and  if 
any  circumstances  of  fraud  or  error  appear, 
it  may  be  set  a^ide  as  well  as  the  judgment. 
In  the  case  before  us,  the  court  cannot  carry 
into  effect  the  report  in  favor  of  Newton, 
without  establishing  fraud  and  iniquity. 
Setting  aside  the  report,  necessarily  vacates 
the  judgment  founded  thereon.  We  are  clear- 
ly of  opinion,  the  judgment  entered  in  favor 
of  Newton,  and  the  execution  issued  by  him, 
must  both  be  set  aside." 

In  Englcmd  it  has  been  held  that  an  award 
will  be  referred  back  to  the  arbitrators  for 
the  correction  of  a  mistake  consisting  of  the 
misrecital  or  omission  of  names  therein. 
Trew  V.  Burton,  1  Cromp.  &  M.  533,  149 
Eng.  Rep.  (Reprint)  611;  Howett  v.  Clem- 
ents, 1  C.  B.  128,  135  Eng.  Rep.  (Reprint) 
485.  See  also  Davies  v.  Pratt,  16  C.  B.  586, 
81  E.  C.  L.  586.  However  in  Ward  v.  Dean, 
3  B.  &  Ad.  234,  23  E.  C.  L.  59,  110  Eng.  Rep. 
(Reprint)  87,  an  arbitrator  to  whom  the 
cause  was  referred  by  his  award  found  that 
the  plaintiff  had  no  cause  of  action  and  that  a 
verdict  should  be  entered  for  the  defendant 
instead  of  a  verdict  and  damages  which  had 
been  found  for  the  plaintiff  but  by  mistake 
further  found  that  the  defendant  should  pay 
costs  of  the  reference  and  award  although 
he  intended  to  find  that  the  plaintiff  should 
pay  the  costs.  It  was  held  that  if  it  was 
insisted  that  the  award  should  not  stand 
as  subsequently  altered  all  that  the  court 
could  do  was  to  set  it  aside. 

In  Canada  is  has  been  held  that  an  award 
will  be  set  aside  for  a  misrecital  of  names. 
Dennison  v.  Sandford,  3  U.  C.  Q.  B.  0.  S. 
379;  McManmon  v.  McElderry  H.  T.  6  Vict. 
However  in  Annis  v.  Cook,  6  Nova  Scotia 
163,  wherein  a  rule  nisi  was  obtained  to 
enter  judgment  on  an  award  in  the  suit 
against  Joseph  H.  Cook,  or  to  refer  the 
award  back  to  the  arbitrators  to  amend  an 
error  in  the  Christian  name  of  Joseph  H. 
Cook  by  substituting  Joseph  for  John  in  the 
heading  of  the  cause  in  the  award,  which 
rule  was  granted  on  the  affidavit  of  the  ar- 
bitrator who  wrote  the  award,  in  which  he 
stated  that  by  mistake  he  had  written  Cook's 
name  John  H.  Cook  instead  of  Joseph  H. 
Cook,  the  court  allowed  the  award  to  be 
amended  by  the  arbitrators  making  an  in- 
dorsement thereon  of  the  proper  name. 

And  in  Creighton  v.  Brown,  1  Ont.  Pr.  331, 
wherein  it  appeared  that  matters  in  differ- 
ence between  parties  to  a  cause  were  referred 
to  the  award  of  an  arbitrator  and  one  of 
the  parties  moved  to  set  aside  the  award  on 
the  ground  that  it  was  not  entitled  in  the 
(Cause  and  that  the  parties  to  the  cause  were 


not  named  therein,  the  court  said  with 
gard  to  this  objection:  "It  appears  to  m» 
that  the  award  is  sufficiently  identified  as 
being  in  the  cause  referred.  It  is  entitled 
in  the  court,  and  the  plaintiff's  Christian 
name  is  signified  by  the  contraction  of  Wm., 
whilst  his  sirname  is  written  in  full  at  the 
head  of  the  award;  and  in  the  body  of  the 
instrument  both  names  are  written  in  full. 
The  defendants  are  mentioned  in  the  awar^ 
as  'the  executors  of  the  estate  of  the  late 
James  Brown.*  It  is  not  pretended  that 
there  is  any  other  action  by  the  plaintifiT 
against  the  executors  of  the  late  James- 
Brown  in  the  court  of  queen's  bench  than 
the  one  in  which  this  rule  has  been  ob- 
tained. There  cannot  be  any  reasonable 
doubt  that  the  award  is  intended  to  be  in 
this  cause,  and  that  the  parties  so  view  it. 
I  am  not  therefore  disposed  to  set  aside  the 
award  in  this  summary  way  on  that  ground. 
If  the  defendants  use  the  award  for  their 
benefit,  and  the  plaintiff  thinks  there  i» 
anything  in  this  objection,  he  can  resist  the 
enforcing  of  the  award  on  that  ground." 
See  also  Charles  v.  Hickson  T.  T.  3  &  4 
Vict. 


f.  Omission  or  Misatatement  of  Date, 

9 

It  has  been  held  that  the  misrecital  of 
the  date  of  submission  or  order  of  reference 
does  not  vitiate  an  award.  Daniel  v.  Daniel. 
6  Dana  (Ky.)  98.  See  also  Byars  v.  Thomp- 
son, 12  Leigh  (Va.)  666,  37  Am.  Dec  680. 
Thus  in  the  case  first  cited  involving  a  sub- 
mission under  an  order  of  court,  it  was 
said:  "To  an  action  of  covenant,  for  al- 
leged breach  of  warranty  in  a  conveyance  of 
land,  brought  by  Jesse  Daniel  against  Henry 
Daniel,  the  latter  pleaded  various  pleas,, 
bringing  into  view  several  matters  of  ac- 
count and  set-off  between  them.  At  the 
(September  term,  1836,  of  the  Montgomery 
circuit  court,  the  cause,  by  consent,  was  re- 
ferred to  Richard  Apperson  and  L.  Y.  Mills- 
paugh,  or  their  umpire;  and  at  the  Septem- 
ber term,  1836,  the  two  arbitrators  returned 
their  award,  as  made  under  an  order  of  the 
court  at  its  preceding  !March  term,  and  there- 
in awarded  that  Henry  Daniel  should  pay 
to  the  plaintiff  $354.70 — ^the  value  of  the 
lost  land,  with  interest  from  the  time  of  the 
eviction.  For  this  amoimt,  a  judgment  was 
rendered,  after  various  exceptions  taken  to 
the  award  by  Henry  Daniel  had  been  over- 
ruled; and  the  validity  of  the  exceptions 
(to  the  overruling  of  which  Henry  Daniel 
excepted)  presents  the  only  point  now  to  be 
considered.  One  of  these  exceptions  is,  that 
the  award  was  made  without  any  such  order 
as  is  recited  in  it.  But  as  no  order  of  the 
March  term  is  shown,  as  the  order  of  the 
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September  term  gave  ample  authority  to  the 
arbitrators,  and  as  the  parties  in  fact  ap- 
peared before  them  and  submitted  the  case 
as  to  the  regularly  constituted  tribunal,  the 
arbitrators  must  be  considered  as  acting  un- 
der, and  as  intending  to  refer  to,  the  order 
of  September,  1835,  and  the  mere  mistake 
in  reciting  the  date  of  the  order  does  not 
vitiate  the  award." 

In  Brown  v.  Haakerson,  3  Cow.  (N.  Y.) 
70,  it  was  said:  "The  objection  taken  to 
the  award,  below,  was,  that  it  bore  date  the 
23d  August,  1S13,  and  purported  to  be  made 
by  virtue  of  a  bond  of  submission,  which 
bore  date  ^August  21st,  now  last  past,'  where- 
as the  bond  declared  on  and  produced  in  evi- 
dence bore  date  August  2l8t,  1813,  being  Au- 
gust, instant,  instead  of  past.  The  arbitra- 
tors also  award  general  releases  between 
the  parties,  from  the  beginning  of  the  world 
until  the  *'2l8t  day  of  August  last  past,  being 
the  day  of  the  arbitration  bond,'  thus  show* 
ing  that  the  award  was  made  imder  a  bond  of 
submission,  of  August  21st,  1812,  whereas  the 
bond  declared  on  was  dated  August  2l3t, 
1813;  and  consequently  no  authority  was 
shown  to  n^ake  the  award.  The  strict  gram- 
matical construction  of  the  award  is,  perhaps, 
as  contended  for  by  the  plaintiff  in.  error.  But 
the  intention  of  the  arbitrators  is  perfectly 
clear.  They  run  into  a  mere  inaccuracy  of 
expression.  To  avoid  such  an  objection  we 
may,  without  any  great  violence,  suppose 
that  the  words  last  past  were  intended  by 
the  arbitrators  to  refer  to  the  day,  and  not 
to  the  month.  (Vid.  Dy.  376,  c.  Ord  on 
Usury,  61,  n.  Cro.  Jac.  646.)  These  awards 
are  frequently  made  and  drawn  up  by  il- 
literate men,  and  it  will  not  do  to  test  them 
by  the  strict  rules  of  grammar.  If  there 
had,  in  truth,  been  another  bond  of  submis- 
sion in  1812,  it  was  competent  for  the  de- 
fendant to  show  it.'' 


dollars  was  omitted  after  the  words  and 
figures  *two  thousand  six  hundred  and  fifty- 
six  ^loo>'  hut  the  other  part  in  which  the 
word  dollars  was  properly  inserted,  was,  at 
the  time,  shown  to  the  defendants."  The 
eourt  said:  '*We  are  of  opinion,  also,  that 
the  omission  of  the  word  dollars  in  the 
counterpart  award  delivered  to  the  defend-^ 
ants  is  not  fatal,  when  taken  in  connection 
with  the  proof,  that  the  other  part,  in  which 
there  is  no  such  omission,  was  shown  to  the 
defendants  when  they  received  the  copy  of 
the  award." 

In  Spofford  v.  Spofford,  10  N.  H.  264,  an 
action  of  debt  on  an  award,  the  court  said: 
"It  is  holden  that  when  arbitrators  deliver 
to  one  of  the  parties  a  paper  purporting  to 
be  their  award,  different  from  that  which 
was  delivered  to  the  other  party,  the  vari- 
ance is  fatal,  and  both  are  void.  Coxe  435, 
Green  v.  Lundy,  1  N.  J.  L.  435,  But 
this  must  be  a  substantial  variance.  A  mere- 
immaterial  variance  in  the  description  of  the 
parties,  or  in  some  other  unimportant  re- 
spect, in  no  manner  altering  the  sense,  will 
not  vitiate  an  award.  Piatt  v.  Smith,  14 
Johns.  (N.  Y.)  868.  The  awards  made  in 
this  case  are  precisely  the  same  in  substance, 
and  in  a  legal  point  of  view  are  but  one 
award.  Either  fully  supports  the  declara- 
tion; the  difference  is  merely  nominal,  and 
the  award  cannot  be  set  aside  for  this  cause."" 


OREOON-WASHINGTOlf    RAILROAI> 
AND  NAVIGATION  COMPANY 

V. 

SPOKANE,    PORTI«AND    AND    SEAT* 
TI.E  RAILWAY  COMPANY. 


g.  Variaaioe  between  Duplioate  Awards. 

Where  there  is  a  material  variance  be- 
tween duplicate  awards  delivered  to  the 
parties  by  the  arbitrators  the  award  is  void. 
Green  v.  Lundy,  1  N.  J.  L.  435,  wherein  it 
was  held  that  where  there  was  a  material 
variance  between  awards  delivered  to  the 
parties  in  respect  to  the  courses  and  dis- 
tances of  lands  which  were  a  part  of  the  mat- 
ters submitted  and  in  the  quantity  the  pos- 
session of  which  was  ordered  to  be  delivered, 
the  award  was  void. 

But  duplicate  awards  will  not  be  set  aside 
for  an  immaterial  variance.  Spofford  v. 
Spofford,  10  N.  H.  254;  Piatt  v.  Smith,  14 
Johns.  (N.  Y.)  368.  Thus  in  the  case  last 
cited,  an  action  of  debt  on  an  award,  it 
appeared  that  "a  counterpart  award  was  de- 
livered to  the  defendants,  in  which  the  word 
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Rallroadfl  *  Right  to  ITfle  of  Bridge  ot 
Another  Company. 

A  railroad  authorized  by  its  articles  of  in- 
corporation to  operate  between  Spokane  and 
Portland  is  entitled  to  use  of  a  bridge  across 
the  Willamette  river  at  Portland,  to  reach 
the  industrial  district  of  the  city  on  the  other 
side  of  the  river  from  the  road's  passenger 
terminals,  under  the  ordinance  of  the  Port  of 
Portland  authorizing  the  bridge,  which  pro- 
vided that  it  should  be  open  to  the  use  of 
any  railroad  other  than  the  one  which  built 
it  on  payment  of  a  reasonably  compensation. 

Same. 

A  railroad  having  its  passenger  terminals 
on  the  west  bank  of  a  river  and  desirous  to 
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use  a  bridge  across  such  river  to  reach  an 
industrial  district  on  the  east  bank,  is  a  rail- 
road company  within  the  common  user  clause 
of  the  ordinance  of  the  city  authorizing  an- 
other railroad  to  build  the  bridge,  although 
the  bridge  and  its  approaches  would  not  be 
used  by  the  road's  passenger  trains  or  for  the 
carriage  of  mail  and  express  matter,  but  only 
to  switch  freight  traffic,  since  payment  to 
the  company  which  built  the  bridge  of  ade- 
quate compensation  was  a  condition  under 
the  ordinance  to  the  exercise  of  the  right  of 
common  user,  m  that  the  proceeding  for  com- 
mon user  was  analogous  to  a  condemnation 
proceeding,  while  in  such  a  proceeding  a  lim* 
ited  easement  may  be  condemned. 

Compensation    for    Use    of    Bridge    «- 
A^rard. 

The  presumptions  are  in  favor  of  an  award 
by  the  railroad  commission  sitting  as  a  board 
of  arbitration  to  determine  what  compensa- 
tion a  railroad  which  built  a  bridge  is  enti- 
tled to  for  the  common  use  of  such  bridge  by 
another  road  under  a  common  user  clause  of 
the  city  authorizing  the  building  of  the  bridge. 

Trial  —  Theory   of  Case   —  Eztendins 
Issne. 

Where  defendant  saw  fit  to  go  into  a  cer* 
tain  subject  in  the  trial  court,  it  must  be 
held  to  have  given  its  consent  to  the  consid- 
eration by  the  court  of  the  testimony  adduced 
on  that  subject. 

Arbitration  and  Award  —  Mistake  of 

Arbitrators  ~~  Effect. 

Award  of  arbitrators  should  be  set  aside 
whenever  it  appears  on  the  face  of  the  award 
or  otherwise  by  testimony  properly  received 
iu  suit  to  set  the  award  asicte  that  the  award 
is  not  the  result  intended  by  the  arbitrators 
and  does  not  express  their  real  judgment, 
particularly  where  the  award  involves  com- 
pensation for  a  continuing  right,  in  which 
case  a  sliprht  mistake  may  well  become  gross 
with  the  lapse  of  time. 

[See  note  at  end  of  this  case.] 

Same. 

Tn  suit  to  Bet  aside  an  award  of  the  rail- 
road commission  sitting  as  arbitrators  to  de- 
termine the  compensation  of  a  railroad  which 
built  a  bridge  for  its  use  by  another  road, 
the  evidence  is  held  to  sustain  finding  that 
the  award  so  entirely  disregarded,  mistook, 
and  misapplied  the  evidence  introduced  at  the 
hearing  before  the  commissioners  as  to  de- 
prive plaintiff  road  of  its  rights  in  the 
bridge,  and  of  its  rights  in  the  ordinance  of  a 
city  autliorizing  its  building  and  containing 
a  common  user  clause  and  in  the  resolution 
and  order  of  the  secretary  of  war  authorizing 
the  bridjTc. 

[See  note  at  end  of  this  case.] 

Setting    Aside    Award    ^    Subsequent 
Frocednre. 

In  suit  to  set  aside  an  award  of  arbitrar 
tors,  in  the  absence  of  agreement  by  the  par- 
ties, the  court  is  not  authorized  to  resubmit 
a  question  to  the  board  of  arbitrators. 


In  suit  to  set  aside  an  award  of  the  rail- 
road commission  sitting  as  arbitrators  to  de- 
termine the  compensation  to  which  a  railroad 
which  built  a  bridge  was  entitled  for  its  use 


by  another  road,  where  the  answer  of  such 
other  road  asked  general  equitable  relief,  the 
court,  having  set  aside  the  award  as  inade- 
quate, should  proceed  to  determine  the  rea- 
sonable compensation  to  be  awarded. 

Railroads  —  Use  of  Bridge  of  Anotber 
Company  — -  Compensation  for  Use. 
Where  a  railroad  built  a  bridge  under  an 
ordinanoe  providing  that  it  might  be  used  by 
other  roads  on  payment  of  compensation,  and, 
after  a  second  road  began  to  use  it  with  the 
first,  a  third  road  desired  its  use  for  freigiit 
traffic  only,  such  third  road  is  not  charge- 
able with  a  third  of  the  interest  on  the  in- 
vestment and  a  third  of  the  depreciation 
charge,  but  is  chargeable  with  a  substantial 
part  of  such  charges,  such  as  twenty  per  cent 
of  the  interest  on  the  road's  investment  in 
the  bridge  and  its  approaches,  eliminating  so 
much  of  the  investment  as  was  chargeable  to 
the  upper  deck  of  the  bridge,  used  for  vehicle 
and  foot  traffic  only,  also  such  proportion  of 
the  first  road's  expenses  for  maintenance  and 
operation  of  the  railway  portion  of  the  bridge 
and  taxes  thereon  as  the  third  road's  traffic 
bears  to  the  entire  traffic  on  the  bridge,  and 
also  a  like  proportion  on  an  annual  deprecia- 
tion charge;  interest  being  figured  at  the 
legal  rate. 

Arbitration  and  Award  —  Decree  Cor« 
recting  Award  ~~  Incorporating  Stip« 
nlation  Affecting  Submission. 

Where  th^  parties  to  a  suit  to  set  aside 
an  award  of  arbitrators  agreed  before  the 
arbitrators  on  stipulations  modifying  the 
common-law  rules  of  liability  in  the  matter 
which  the  arbitration  concerned,  such  stipu- 
lations, incorporated  in  the  award,  should  be 
made  part  of  the  decree  setting  it  aside  and 
correcting  its  errors. 

Railroads  —  Use  of  Bridge  of  Another 
Company  —  Decree  for  Compensation 
—  Provision  for  Modification. 

In  suit  to  set  aside  an  award  of  arbitrators 
determining  the  compensation  to  which  a  rail- 
road which  built  a  bridge  was  entitled  for  its 
use  by  another  road  under  a  common  user 
clause  of  the  city  ordinance  authorizing  the 
building,  the  decree  setting  aside  the  award 
and  correcting  its  errors  should  give  the  road 
which  built  the  bridge  leave  to  apply  for  a 
modification  of  the  compensation,  in  case  a 
road  not  a  party  to  the  suit  ceased  to  use  it. 
and  in  case  one  or  more  additional  railroatK 
should  secure  the  right  to  use  it  the  other 
road  should  have  a  similar  right  to  apply  for 
modification. 

Appeal  and  Error  —  Remand  for  Fnr- 
tber  Hearing. 

In  such  suit,  where  it  is  extremely  difficult 
in  the  condition  of  the  record  to  appraise 
fairly  the  value  of  the  realty  covered  by  the 
abutments  and  approaches  to  the  bridge,  the 
cause  should  be  remanded  to  the  trial  court 
for  a  hearing  on  the  subject,  both  parties  to 
ha  privileged  to  introduce  further  testimony. 

Arbitration  and  Award  —  Setting 
Aside  Award  —  Consideration  of  Evi- 
dence Taken  by  Arbitrators. 

In  a  suit  to  set  aside  an  award  by  arbitra- 
tors on  the  ground  that  because  of  mistake 
the  award  did  not  represent  the  judgment  of 
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the  arbitrators,  the  evidence  taken  before  the 
arbitrators  is  competent  and  material. 

Witnesses  —  OrbM-ezami&ation  out- 
side Seope  of  Direct  —  Redirect  Ex- 
aatinatioii. 

Where  defendant,  on  cross-examination  of 
a  witness  whose  direct  examination  is  con- 
fined  to  the  identification  of  testimony  consid- 
ered by  arbitrators,  draws  out  testimony  as 
to  the  award  and  what  the  arbitrators  in- 
tended to  decide,  the  cross-examination  jus- 
tifies redirect  examination  of  the  witness  on 
the  same  subject  and  forecloses  any  objection 
which  might  otherwise  have  been  urged  to 
the  competency  of  the  evidence. 

Railroads  —  Use  of  Bridge  of  Another 
Conipany  —  Cea&peneation  —  Eri* 
dence. 

On  proceedings  to  determine  the  compensa- 
tion to  be  paid  by  one  railroad  for  the  use 
of  a  bridge  constructed  by  another  under  a 
city  ordinance  requiring  it  to  permit  the  user 
on  payment  of  compensation,  contracts  fixing 
the  terms  under  which  different  railway  com- 
panies used  bridges  of  others  which  failed  to 
show  a  uniform  practice  in  that  respect  are 
immaterial. 

Same. 

In  a  suit  to  set  aside  an  award  of  arbitra- 
tors of  compensation  to  be  paid  by  one  rail- 
road for  the  use  of  a  bridge  constructed  by 
another,  exhibits  showing  the  number  of  cars 
switclied  by  the  owner  of  the  bridge  for  the 
other  railroad  during  certain  periods,  which 
included  cars  switched  to  a  point  across  the 
river  at  which  the  using  railroad  had  no 
terminal  and  covered  the  period  when  it  was 
acquiring  its  main  terminal  across  the  river, 
and  which  did  not  Include  freight  carried  by 
the  using  railroad  in  less  than  carload  lots 
and  team  freight  which  could  not  be  switched, 
are  of  no  value  in  showing  the  volume  of  the 
traffic  of  the  using  railroad  across  the  bridge 
from  which  compensation  for  the  use  could 
be  determined. 

Adeqnkey  of  Oompensation. 

A  railroad  owning  a  bridge  which  it  is 
required  to  permit  other  railroads  to  use  is 
entitled  to  a  fair  share  of  the  charge  for 
operation  and  maintenance  of  the  bridge  and 
of  the  interest  on  the  investment,  regardless 
of  fiuctuations  of  railway  traffic,  so  that  the 
fact  that  the  award  of  arbitrators  fixed  an 
adequate  charge  for  each  car  hauled  across 
the  bridge  does  not  show  that  the  compensa- 
tion awarded  by  them  was  adequate. 

Arbitration     and     Award     —     Setting 
Aside  Aurard  —  Frand  or  Mistake. 

The  rule  that  a  judgment  of  the  chancellor 
cannot  be  substituted  for  that  of  arbitrators 
does  not  prevent  courts  of  equity  from  setting 
aside  awards  of  arbitrators  for  fraud  or 
mistake. 
Proof  of  Mistake  ~  Affidavits. 

In  a  suit  to  set  aside  an  award  of  arbitra- 
tors on  the  ground  of  mistake,  aflidavits  show- 
ing facts  subseqrent  to  the  award  have  no 
bearing  on  the  question  of  whether  it  should 
he  set  aside,  but  may  be  considered  by  the 
court  at  the  hearing  after  the  award  has  been 

vacated. 

Ann.  Cas.  1918C. — 68. 


Appeal  and  £rror  —  Remand  for  Fur- 
ther Hearing. 

Where  at  the  original  hearing  on  appeal  a 
decree  setting  aside  an  award  by  arbitrators 
was  affirmed  and  compensation  for  the  use  of 
a  railroad  bridge  by  another  railroad  was 
determined  by  the  court,  which  compensation 
included  a  requirement  that  the  using  rail- 
road should  pay  a  specified  per  cent  of  the 
interest  charged  on  the  cost  of  the, bridge,  on 
which  question  there  was  no  argument  in  the 
court  below  or  on  the  original  hearing,  the 
original  petition  will  be  withdrawn  as  to  that 
provision  and  the  cause  remanded  to  the 
lower  court  for  a  hearing  thereon. 

Appeal  from  Circuit  Court,  Multnomah 
county:  Kavanauoh,  Judge. 

Action  by  Oregon-Washington  Railroad  and 
Navigation  Company,  plaintiff,  against  Spo- 
kane, Portland  and  Seattle  Hailway  Com- 
pany, defendant.  Judgment  for  plaintiflf. 
Defendant  appeals.     Modiitied. 

[531]  This  is  a  suit  in  equity  brought  by 
the  Oregon-Washington  Kailroad  and  Navi- 
gation Company  to  set  aside  an  award  made 
by  the  Railroad  Commission  of  Oregon  sitting 
as  a  board  of  arbitration.  The  award  fixed 
the  compensation  to  be  paid  by  the  defendant 
for  the  use  by  it  of  plaintiflTs  railroad  bridge 
over  the  Willamette  River  at  Portland.  The 
bridge  was  constructed  under  the  authority 
of  an  ordinance  of  the  Port  of  Portland  and 
of  a  permit  granted  by  the  Secretary  of  War, 
[532]  which  adopted  and  approved  the  condi- 
tions imposed  by  the  ordinance  of  the  Port 
of  Portland.  The  conditions  contained  in  this 
ordinance  which  are  important  for  the  pur- 
poses of  this  case  are  as  follows: 

"All  railroad  companies  using  steam  or 
such  other  motive  power  as  The  Oregon  Rail- 
road A  Navigation  Company  may  hereafter 
adopt,  desiring  to  use  the  said  railroad  bridge 
and  the  approaches  thereto  shall  have  and  be 
entitled  to  equal  rights  and  privileges  with 
The  Oregon  Railroad  A  Navigation  Company, 
its  successors  or  assigns,  relative  to  the  pas- 
sage of  railway  trains  or  cars  over  the  same, 
upon  the  payment  of  a  reasonable  compensa- 
tion for  such  use  to  The  Oregon  Railroad  A 
Navigation  Company,  its  successors  or  as- 
signs, and  The  Oregon  Railroad  &  Navigation 
Company,  its  successors  or  assigns,  shall  upon 
the  payment  of  such  reasonable  compensation 
permit  any  and  all  other  such  railroad  com- 
panies to  use  said  bridge  and  such  approaches 
thereto,  for  the  passage  of  trains  or  cars 
over  the  same,  in  the  same  manner  and  under 
the  same  rules  and  regulations  as  The  Oregon 
Railroad  A  Navigation  Company,  its  succes- 
sors and  assigns  may  prescribe  for  its  own 
traffic  over  the  said  bridge,  and  in  case  the 
said  The  Oregon  Railroad  A  Navigation  Com- 
pany, its  successors  and  assigns,  cannot  agree 
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with  such  railway  company  or  oompanies  as 
to  the  amount  of  such  compensation  to  be 
paid,  then  and  in  that  event  the  Railroad 
GommiB&ion  of  Oregon  shall  constitute  a 
board  to  determine  what  said  compensation 
shall  be,  and  the  decision  of  a  majority  of 
said  commission  upon  said  question  shall  be 
binding  upon  the  parties  thereto,  and  if  at 
any  time  The  Kailroad  Commission  of  Oregon 
shall  cease  to  exist  and  The  Oregon  Bailroad 
&  Navigation  Company,  its  successors  and 
assigns  cannot  agree  with  such  railway  com- 
pany or  companies  as  to  the  amount  of  such 
compensation  to  be  paid  the  Judges  of  the 
Circuit  Court  of  the  State  of  Oregon  for  Mult- 
nomah County  shall  constitute  a  board  to 
determine  what  said  compensation  shall  be, 
and  the  decision  of  a  majority  [533]  of  said 
judges  in  the  premises  shall  be  binding  upon 
the  parties  thereto." 

,  The  ordinance  then  proceeds  to  define  what 
shall  be  deemed  to  be  the  approaches  to  the 
bridge.  Plaintiff  formally  accepted  these  con- 
ditions and  built  its  bridge  pursuant  to  the 
franchise  thereby  secured.  It  appears  that 
the  bridge  was  completed  and  open  to  traffic 
August  9,  1912;  that  the  parties  were  unable 
to  agree  on  the  compensation  to  be  paid  by 
the  defendant  for  its  use  of  the  bridge;  and 
that  the  defendant  under  date  of  March  5, 
1913,  filed  its  petition  with  the  Railroad  Com- 
mission of  Oregon  praying  for  a  determina- 
tion by  that  body  of  the  compensation  to  be 
paid  for  the  use  of  the  bridge  desired  by  the 
defendant.  It  appears  by  the  record  that 
the  defendant's  passenger  terminals  at  Port- 
land are  on  the  west  side  of  the  Willamette 
River  and  that  the  situation  is  such  that  the 
defendant  has  no  occasion  to  use  the  bridge  in 
connection  with  its  passenger  traflic.  The 
defendant,  however,  has  expended  nearly  two 
million  of  dollars  in  the  purchase  and  im- 
provment  of  property  on  the  east  side  of  the 
Willamette  River  at  Portland,  in  what  is 
known  as  the  East  Portland  Industrial  Dis- 
trict. The  record  shows  that  there  is  already 
a  considerable  volume  of  traffic  originating 
in  and  destined  to  this  district,  and  it  is 
the  expectation  of  the  defendant  that  this 
traffic  will  grow.  It  also  appears  that  the 
defendant  has  secured  a  franchise  from  the 
City  of  Portland  which  entitles  it  to  operate 
its  trains  on  East  Third  Street,  and  the  record 
suggests  that  plaintiff  and  the  Southern  Pa- 
cific Company  are  operating  under  similar 
franchises  on  East  Second  and  East  First 
Streets,  respectively.  Tlie  petition  of  the  de- 
fendant to  the  Railroad  Commission  of  Ore- 
gon asked  the  Commission  to  fix  the  compen- 
sation to  be  paid  by  it,  not  for  a  general  use 
of  plaintiffs  bridge  [534]  for  all  railroad  pur- 
poses, but  only  for  the  switching  of  freight- 
cars  thereover.  Issue  was  joined  on  the 
allegations   of   the   defendant's  petition.     A 


hearing  was  had  before  the  Railroad  Commis- 
sion and  under  date  of  July  1,  1913,  the  Com- 
mission made  its  awards  the  essential  part  o£ 
which  was  as  follows: 

"That  a  reasonable  compensation  to  be 
paid  for  the  passage  of  freight-cars  and  loco> 
motives,  operated  by  steam,  over  and  acroac» 
the  said  Willamette  River  bridge  of  the 
Oregon-Washington  Railroad  and  Navigation 
Company,  including  a  portion  of  the  ap- 
proaches thereto  from  a  connection  on  North 
Front  street  on  the  west  side  of  the  said  river 
to  a  point  of  connection  near  East  GIi:?an 
street  on  the  east  side  of  said  river  is  the 
sum  of  eighty -five  cents  (85c)  per  car,  loaded 
or  empty,  in  either  direction,  and  the  sum  o( 
one  and  seventy  himdredths  dollars  ($1.70  > 
per  locomotive  (including  tender)  in  either 
direction  over  the  draw  of  the  said  bridge, 
provided  that  the  minimum  compensation  for 
the  use  'of  said  bridge  and  approaches  ehall 
be  the  sum  of  five  hundred  and  no  hundred  tins 
dollars  ($500.00)   per  calendar  month." 

Plaintiff  refused  to  accept  the  award  and  on 
August  7,  1913,  brought  this  suit  to  set  it 
aside.  Plaintiff  prevailed  in  the  Circuit 
Court  and  the  defendant  prosecutes  this  ap- 
peal from  a  decree  setting  aside  the  award. 

Carey  d  Kerr  for  appellant. 

^Villiam  TT.  Cotton,  Arthur  C.  Spencer, 
Charles  E.  Cochran  and  Ralph  E.  Moody  for 
respondent. 

[535]  McCamant,  J.  {after  stating  the 
facts). — ^We  desire  to  express  our  obligatioi-s 
to  counsel  who  have  appeared  in  this  ca?e 
for  the  clarifying  arguments  and  the  able 
and  exhaustive  briefs  with  which  we  have 
been  assisted  in  our  investigation  of  the  im- 
portant questions  suggested  by  this  record. 

It  was  formerly  necessary  to  secure  an  act 
of  Congress  in  order  to  authorise  a  railroad 
company  to  bridge  a  navigable  stream.  The 
policy  of  Congress  in  adopting  legislation  of 
this  character  was  to  require  the  builder  of 
the  bridge  to  permit  the  common  user  there- 
of by  other  railway  companies:  Union  Pac. 
Co.  V.  Chicago,  etc.  R.  Co.  163  U.  S.  683,  41  U. 
S.  (L.  ed.)  265,  16  S.  Ct.  1173;  Union  Pac. 
R.  Co.  V.  Mason  City,  etc.  R.  Co.  199  U.  S, 
160,  161,  50  U.  S.  '(L.  ed.)  134,  26  S.  Ct. 
19.  In  1899  (Congress  passed  a  general  aoi 
on  the  subject  ( 30  Stats,  at  Large,  1151,  4  U. 
S.  Comp.  SUts.  1913,  §  9971,  6  Fed.  St. 
Annot.  805),  giving  general  authority  to  the 
Secretary  of  War  and  to  the  several  states 
to  act  in  all  cases  involving  the  bridging  of 
navigable  streams  lying  wholly  within  the 
boimdaries  of  one  state.  Pursuant  to  this 
statute  and  the  construction  placed  thereon 
by  the  Federal  Supreme  Court  in  ^lontgomery 
V.  Portland,  190  U.  S.  89,  47  U.  S.  (L,  ed.) 
965,  23  S.  Ct.  735,  plaintiff  secured  authority 


0S£60N-WASHINQT0N  R.  ETC.  CO.  y.  SPOKAIi£,  ETC.  R.  CO. 

8S  Oregon  SB 8, 


995 


to  construct  the  bridge  in  question,  subject 
to  certain  conditions,  one  of  which  was  the 
common  user  clause  above  quoted. 

1.  Plaintiff  contends  that  the  defendent  is 
not  entitled  to  avail  itself  of  the  common  user 
clause  in  the  ordinance  of  the  Port  of  Port* 
land,  because  it  is  not  authorized  under  its 
articles  of  incorporation  to  operate  between 
its  passenger  terminals  on  the  west  side  of 
the  Willamette  River  in  Portland  and  the  in- 
dustrial  [536]  district  of  East  Portland.  The 
articles  of  incorporation  of  the  defendant 
have  been  received  in  evidence.  Tliey  confer 
authority,  among  other  things,  for  the  con- 
8tructi(Mi,  maintenance  and  operation  of  a 
line  of  railway  from  Spokane,  Washington,  to 
Portland,  Oregon.  It  has  been  frequently 
held  that  the  line  authorized  by  such  a  grant 
need  not  terminate  at  the  boundries  of  the 
terminal  cities,  but  may  extend  to  convenient 
points  within  them:  2  Elliott  on  Railroads 
927a;  33  Cyc.  122;  Farmers'  Turnpike  Road 
▼.  Ck>ventry,  10  Johns.  (N.  Y.)  389;  Mohawk 
Bridge  Co.  v.  Utica,  etc.  R.  Co.  6  Paige 
(N.  Y.)  554^  Mason  v.  Brooklyn  City,  etc. 
R.  Co.  35  Barb.  (N.  Y.)  373,  377;  Moses  v. 
Pittsburg,  etc.  R.  Co.  21  111.  516;  McCartney 
▼.  Chicago,  etc.  R.  Co.  112  111.  611,  626;  Ten- 
nessee, ete.  R.  Co.  ▼.  Adams,  3  Head  (Tenut) 
596,  597;  Waycrose  Air-Line  R.  Co.  v.  Offer- 
man,  etc.  R.  Co.  109  Ga.  827,  829,  35  S.  E. 
275;  Rio  Grande  R.  Co.  v.  Brownsville,  45 
Tex.  88,  93.  It  has  also  been  held  that  the 
definite  location  by  a  railroad  company  of  its 
terminals  does  not  deprive  it  of  the  power  to 
extend  its  facilities  into  other  parts  of  the 
city;  Appeal  of  Western  Pennsylvania  R. 
Co/s  Appeal,  99  Pa.  St.  155,  161.  Any  other 
rule  than  that  announced  in  these  authorities 
would  greatly  hamper  the  development  of 
cities,  demanding  as  they  do  enlarged  ter- 
minal facilities  to  keep  pace  with  their 
industrial  expansion.  The  charters  of  rail-  • 
road  companies  should  not  be  subjected  to 
the  narrow  and  technical  construction  which 
we  must  adopt  in  order  to  sustain  plaintiff's 
contention  on  this  point. 

2.  It  is  next  contended  by  plaintiff  that  the 
defendant  is  not  a  railroad  company  within 
the  purview  of  the  common  user  clause  of  the 
ordinance  of  the  Port  of  Portland.  This 
claim  is  based  on  the  fact  that  the  bridge 
and  its  approaches  will  not  constitute  a  part 
of  [537]  the  main  line  of  the  defendant  and 
will  not  be  used  by  its  passenger  trains  or  for 
the  carriage  of  mail  and  express  matter, 
which  is  a  traffic  aj^purtenant  to  the  carriage 
of  passengers^  and  that,  on  the  contrary,  the 
defendant  desires  the  common  user  privilege 
solely  for  the  purpose  of  switching  cars  be- 
tween its  established  terminals  on  the  west 
side  of  the  Willamette  in  Portland  and  the 
trackage  which  controls  on  the  west  side  of 
the  river  in  the  same  city. 

It  has  been  held  that  a  common  user  clause, 
such  n^  that  involved  in  the  case  at  bar,  is  en- 


titled to  a  liberal  construction:  Joy  v.  St. 
Louis,  138  U.  S.  1,  38,  50,  34  U.  S.  (L.  ed.) 
843,  11  S.  Ct.  243.  If  we  are  to  give  a  liberal 
construction  to  the  common  user  clause  we 
think  we  must  hold  that  the  defendant  is  en- 
titled to  the  benefit  of  its  terms.  The  purpose 
in  view  in  inserting  a  common  user  clause^  in 
a  bridge  franchise  is  twofold.  It  is  impor- 
tant that  navigation  shall  not  be  impeded  by 
the  construction  of  bridges  over  navigable 
streams  except  as  such  bridges  are  needed, 
and  it  is  also  important  that  public  service 
corporations  shall  not  be  required  to  expend 
money  unnecessarily  in  providing  facilities 
for  which  the  public  must  pay  in  the  form  of 
transportation  charges.  The  use  which  the 
defendant  desires  to  make  of  the  bridge  in 
question  is  a  legitimate  railroad  use  and 
would  probably  have  justified  the  Secretary 
of  War  and  the  Port  of  Portland  in  granting 
the  defendant  a  franchise  for  the  construction 
of  an  additional  bridge  across  the  Willam- 
ette River.  It  is  much  better  from  every 
point  of  view  that  the  present  bridge  should 
be  used  by  both  of  these  parties.  The  equal 
rights  and  privileges  relative  to  the  passage 
of  railway  trains  and  cars  over  the  bridge, 
provided  for  in  the  ordinance,  and  for  which 
plaintiff  is  entitled  to  compensation,  are  the 
right  to  pass  trains  [538]  and  cars  thereover 
without  discrimination  and  with  the  same 
facility  as  that  under  which  plaintiff  operates 
on  the  bridge.  In  order  to  the  enjoyment  of 
these  rights  and  privileges  it  is  not  neces- 
sary that  defendant  should  transport  there- 
over the  same  number  or  the  same  kind  of 
trains  and  cars  as  plaintiff. 

It  is  true,  as  contended,  that  the  defend- 
ant's right  to  use  the  bridge  grows  out  of  the 
franchise  ordinance  and  is  not  dependent  on 
a  judgment  of  condemnation.  It  has  been 
held  that  the  parties  are  not  entitled  to  a 
trial  by  jury  for  the  purpose  of  fixing  the 
oompensation  to  be  paid  in  such  a  case 
as  this:  Union  Depot  R.  Co.  v.  Southern 
R.  Co.  106  Mo.  562,  16  8.  W.  920.  The 
proceeding  is  nevertheless  somewhat  an- 
alogous to  a  condemnation  proceeding.  The 
payment  to  the  senior  company  of  adequate 
compensation  is  a  condition  to  the  exercise 
of  the  right  demand  by  the  junior  company: 
Grand  Ave.  R.  Co.  v.  People's  R.  Co.  132  Mo. 
34,  38,  33  S.  W.  472,  475.  It  is  therefore 
pertinent  that  the  courts  have  held  that  in 
a  condemnation  proceeding  a  limited  ease- 
ment may  be  condemned:  St.  Louis,  etc.  R. 
Co.  v.  Postal  Tel.  Co.  173  111.  608,  536,  51 
N.  E.  382.  It  is  also  well  established  that  the 
condemnor  may  by  proper  proceedings  had  in 
the  condemnation  action  limit  the  right  de- 
manded, with  a  view  to  the  reduction  of  the 
damages  to  be  assessed:  2  Lewis  on  Eminent 
Domain  1247,  and  note;  Oregon  R.  etc.  Co.  v. 
Owsley,  3  Wash.  Ter.  38,  13  Pac.  186,  188; 
State  V.  Superior  Ct.  46  Wash.  516,  620,  90 
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Pac.  863;  Spokane  Valley  Land,  etc.  Co.  v. 
Jones,  63  Waah.  37,  46-48,  101  Pac.  616; 
Tacoma  Eastern  R.  Co.  v.  Smithgall,  68 
Wash.  446,  461,  108  Pac.  1091. 

We  therefore  reach  the  conclusion  that  the 
defendant  is  entitled  to  avail  itself  of  the 
common  user  clause  [539]  contained  in  the 
bridge  franchise  of  plaintiff  for  the  transpor- 
tation over  the  bridge  of  freight-cars  only. 

3.  This  brings  us  to  the  question  of  the 
validity  of  the  award  made  by  the  Railroad 
Commissioners.  The  presumptions  are  in 
favor  of  such  an  award:  Garrow  v.  Nicolai, 
24  Or.  76,  84,  32  Pac.  1036.  As  shown  by  the 
above  case  and  by  the  text-books  which  treat 
of  the  subject,  there  are  well-established  prin- 
ciples determining  the  circumstances  under 
which  an  award  can  be  set  aside  in  equity. 
Has  plaintiff  brought  itself  within  the  opera- 
tion of  these  principles? 

At  the  inception  of  the  trial  in  the  court 
below,  plyaintiff  called  as  its  witness  Mr. 
Clyde  B.  Aitchison,  one  of  the  members  of  the 
Railroad  Commission,  who  participated  in  the 
arbitration  and  the  award.  Plaintiff  called 
this  witness  merely  for  the  purpose  of  indenti- 
fying  the  testimony  which  was  before  the 
arbitrators  and  on  which  they  acted.  The 
defendant  thereupon  proceeded  further  to 
examine  him,  over  the  objection  of  plaintiff, 
as  follows: 

"Q.  As  a  matter  of  fact,  the  Commission  in 
makin<;  this  award  of  reasonable  compensa- 
tion allowed  something  for  profits,  did  it 
not? 

''A.  I  do  not  have  the  exact  details  in  mind 
of  the  manner  in  which  the  award  was  made 
ap.  I  do  recall  that  after  considering  items 
of  expense  as  best  we  could  determine,  an 
Additional  sum  was  estimated  and  included. 

**Q.  Included  as  profit,  was  it  not,  allowed 
to  the  owner  of  the  bridge? 

"A.  Well,  it  was  included  over  and  above 
every  item  of  expense  we  could  figure  on,  and 
it  was  going  to  the  owner  of  the  bridge. 

"Q.  Do  you  remember  what  peroentage  it 
was? 

"A.  I  do  not,  without  having  access  to  the 
papers  that  were  used  at  the  time." 

On  redirect  examination  plaintiff  followed 
up  this  line  of  proof  and  the  witness  testified 
as  follows: 

[540]  "A.  All  I  can  say  to  that  is  that  to 
the  best  of  our  ability  we  considered  every 
fragment  of  evidence  that  was  introduced  by 
either  party,  and  ^ave  it  such  weight  as  we 
thought  proper.  But,  as  far  as  being  able  at 
this  time  to  recall  the  state  of  that  volumi- 
nous record,  I  cannot,  except  in  a  very  gener- 
al way. 

"Q.  Well,  you  said  you  made  an  allowance 
of  profit? 

"A.  I  recall  that.  I  did  not  say  that  it  was 
profit.  I  say  that  after  we  had  figured  out 
every  item  of  expense  that  we  could,  then,  in 


order  to  be  certain  that  we  were  dealing 
faii*ly,  as  we  considered  it,  with  the  parties, 
and  had  not  overlooked  anything,  and  to 
make  sure  there  was  a  return,  I  remembered 
we  figured  a  return  on  the  investment,  and 
when  he  came  to  deliberate,  we  added  still  an 
additional  amount,  so  you  can  call  it  profit 
or  what  you  please. 

"Q.  Do  you  mean  to  say  $500  would  make 
any  return  on  the  value  of  this  bridge — $6,000 
a  year? 

''A.  I  don't  undertake  to  say  anything 
about  that  now.  I  am  simply  telling  you  that 
we  passed  on  this  to  the  best  of  our  ability 
from  the  records  that  were  here,  and  we  in- 
tended to  give  a  profit  and  thought  we  were 
doing  it. 

"Q.  Tou  intended  to  make  a  fair  return  on 
the  investment  to  the  owner,  and  something 
in  the  way  of  profit? 

"A.  Yes,  on  the  theory  on  which  we  made 
the  award." 

4.  The  Massachusetts  authorities  hold  that 
the  testimony  of  an  arbitrator  is  admissible 
for  the  purpose  of  showing  the* matters  con- 
sidered by  the  arbitrators  and  the  conclusion* 
reached  by  them  thereon:  Barrows  v.  Sweet. 
143  Mass.  316,  9  N.  E.  666.  There  is  a  line 
of  authority  to  the  contrary,  but  we  do  not 
find  it  necessary  to  determine  the  question 
suggested  by  these  conflicting  cases.  The  de- 
fendant saw  fit  to  go  into  this  sabject  in  the 
court  below  and  must  be  held  to  have  given 
its  consent  to  the  consideration  by  the  court 
of  the  testimony  adduced:  William  H.  Low 
Estate  Co.  v.  [541]  Lederer  Realty  Corp.  35 
H.  I.  362,  86  Atl.  881,  882,  Ann.  Gas.  1916A 
341.  It  will  be  noted  that  Mr.  Aitchison 
spoke  for  the  Commission  and  testified  not 
merely  as  to  matters  which  he  himself  con- 
sidered and  the  condusidtas  which  he  himself 
reached,  but  rather  as  to  the  matters  consid- 
ered and  determined  by  the  entire  board  of 
arbitration.     The  effect  of  his  testimonv  is 

• 

that  the  board  intended  to  allow  plaintiff  a 
proper  share  of  the  expenses  involved  in  main- 
taining and  operating  the  bridge,  a  return  on 
the  capital  invested  by  plaintiff  in  the  bridge 
and  its  appurtenances,  aftd  a  further  and 
additional  sum  which  the  witness  declined  to 
designate  as  profit.  In  the  case  of  William  H. 
Low  Estate  Co.  v.  Lederer  ReaHv  Corp.  35 
R.  I.  352,  86  Atl.  881,  882,  Ann.  Cas.  1916A 
341,  the  court  in  commenting  on  similar  tes- 
timony given  by  arbitrators  said: 

'*If  it  appears  from  this  testimony  that 
the  appraisers  misconceive  their  duty  under 
the  submission,  and  that  this  misconception 
led  them  to  an  entirely  erroneous  conclusion, 
we  cannot  disregard  that  testimony,  althoneli 
it  should  result  in  an  impeachment  of  the 
award." 

6.  It  is  well  established  by  the  authorities 
that  an  award  should  be  set  aside  whenever 
it  appears  on  the  face  of  the  award,  or  other- 
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wise  by  testmuMiy  properly  received,  that  the 
award  is  not  the  result  intended  by  the 
arbitrators  and  does  not  express  their  real 
judgment:  Buys  v.  Eberhardt,  3  Mich.  524; 
Eisenmeyer  v.  Sauter,  77  111.  515,  517;  Boston 
Water  Power  Co.  v.  Gray,  6  Mete.  (Mass.) 
131,  168,  169;  Barrows  v.  Sweet,  143  Mass. 
316,  9  N.  E.  665;  Consolidated  Water  Power 
Ck).  V.  Nash,  109  Wis.  490,  85  N.  W.  485, 
490;  Adams  v.  New  York  Bowery  F.  Ins.  Co. 
85  la.  6,  12,  .51  N.  W.  1149;  Conger  v.  James, 
2  Swan  (Tenn.)  213,  [542]  214;  Humphreys 
T.  Victoria,  5  Dominion  L.  Bep.  294;  5  C. 
J.  181 ;  2  R.  C.  L.  392,  393. 

There  was  no  dispute  in  the  court  below  as 
to  the  testimony  which  was  before  the  arbi- 
trators and  on  which  they  acted.  This  tes- 
timony was  transcribed  and  extended  and 
on  proper  identification  was  received  in  evi- 
dence in  this  case.  Except  as  to  the  value 
of  the  real  estate  occupied  by  the  abutments 
and  ^approaches  of  the  bridge  there  was  but 
little  conflict  in  the  testimony  taken  before 
the  arbitrators.  There  are  two  decks  to  the 
bridge,  the  upper  deck  being  adapted  to  foot 
and  vehicle  travel,  and  the  lower  deck  de- 
voted exclusively  to  railway  service.  The 
testimony  of  the  defendant  showed  that  the 
cost  of  the  railway  portion  of  the  bridge  was 
$882,980.47)  that  the  approach  tracks  which 
the  defendant  would  of  necessity  use  cost 
$43,960.25.  The  testimony  also  showed  that 
the  safe  and  convenient  operation  of  trains 
over  the  bridge  demanded  the  construction 
of  an  interlocking  plant,  at  a  cost  of  about 
$40,000,  and  that  $26,750.80  of  this  sum  was 
properly  chargeable  to  the  tracks  which  the 
defendant  would  use.  The  testimony  as 
to  tlie  value  of  the  real  estate  occupied  by 
the  abutments  of  the  bridge  and  by  the 
tracks  leading  thereto  was  very  conflicting 
and  is  in  unsatisfactory  shape.  We  have  ex- 
amined it  with  care  and  given  the  defendant 
the  benefit  of  every  disputed  piece  of  testi- 
mony and  every  inference  legitimately  to  be 
drawn  therefrom.  We  do  not  see  how  this 
real  estate  could  be  appraised  at  less  than 
$150,000.  The  arbitrators  may  have  charged 
a  part  of  this  value  to  the  upper  dedc  of  the 
bridge,  but  they  could  not  have  failed  to 
charge  at  least  half  of  it  to  the  portion  of  the 
bridge  used  exclusively  for  railway  traffic 
The  total  of  these  investments  of  capital 
chargeable  to  the  railway  portion  of  the 
bridge  is  $1,028,691.52.  The  [543]  legal  rate 
of  interest  is  six  per  cent  and  the  interest 
at  that  rate  on  the  capital  invested  in  the 
bridge  amounts  to  $61,721.49  per  annum. 
There  were  circumstances  presented  to  the 
board  which  might  have  led  them  to  charge 
the  defendant  with  interest  at  the  rate  of 
five  per  cent.  On  this  basis  the  annual  in- 
terest charge  would  be  $51,434.58.  The  tes- 
timony farther  showed  that  the  life  of  the 


bridge  would  be  twenty  years  and  that  it  was 
to  be  expected  that  it  would  have  to  be 
renewed  or  replaced  at  the  end  of  that  time. 
It  further  appeared  from  the  testimony  that 
there  would  be  an  annual  cost  for  mainte- 
nance of  the  railway  portion  of  the  bridge, 
of  $5,256.06;  the  annual  cost  of  operation 
thereof  amounted  to  $7,980;  and  th&t  the 
operation  of  the  interlocking  plant  would 
involve  an  additional  continuing  annual  ex- 
penditure of  $3,720;  and  that  the  mainte- 
nance of  the  interlocking  plant  would  involve 
a  continuing  annual  expense  of  $960.  The 
sum  total  of  these  expenses  is  $17,916.06. 
The  testimony  does  not  show  the  taxes  annu- 
ally charged  against  the  bridge,  but  it  does 
appear  that  the  bridge  was  assessed  at  $457,- 
500.  The  property  is  subject  to  taxation  for 
the  support  of  the  state,  the  county,  the  city, 
the  school  district  and  the  Port  of  Portland. 
The  tax  rate  must  therefore  be  higher  than 
that'  levied  in  a  part  of  the  state  without 
the  boundaries  of  a  city  and  port  district.. 
The  tendency  is  for  the  tax  rate  to  increase. 
When  Mr.  Aitchison  testified  that  the  board 
intended  to  allow  to  plaintiff  a  legitimate  and 
proper  share  of  the  above  expenses,  and  also 
a  fair  return  on  the  capital  invested  he  must 
of  necessity  have  referred  to  that  portion 
of  the  award  which  charges  the  defendant 
with  a  minimum  payment  of  $500  a  month. 
The  fact  that  the  arbitrators  attached  to  this 
award  a  provision  assuring  plaintiff  that  its 
compensation  should  not  fall  [544]  below 
a  stated  sum  is  proof  that  they  doubted 
whether  the  car  toll  fixed  by  them  would 
yield  this  minimum  compensation.  There 
was  no  testimony  before  the  arbitrators  bear- 
ing on  the  number  of  locomotives  and  cars  of 
the  defendant  which  would  use  the  bridge, 
and  there  could  therefore  have  been  no  in- 
telligent estimate  of  the  returns  of  plaintiff 
from  defendant's  user  of  the  bridge  except  as 
based  on  the  minimum  charge  of  $6,000  per 
year.  If  there  be  deducted  from  this  sum 
any  substantial  amount  to  meet  the  indefinite 
sum  referred  to  as  a  profit  which  was  allowed 
by  the  Commission,  it  is  evident  that  the 
remainder  would  be  but  little,  if  any,  in  ex- 
cess of  the  defendant's  proper  share  of  the 
expenses  of  maintaining  and  operating  the 
bridge  and  paying  taxes  thereon.  In  the  light 
of  the  uncontradicted  testimony  before  the 
arbitrators,  giving  the  defendant  the  benefit 
of  every  question  arising  thereon  as  to  which 
there  could  be  a  dispute,  it  is  apparent  that 
the  arbitrators  have  allowed  plaintiff  nothing, 
or  practically  nothing,  in  the  way  of  interest 
on  its  investment.  On  the  most  favorable 
view  of  the  record  to  be  taken  from  the 
standpoint  of  the  defendant  there  is  a  con- 
tinuing annual  charge  growing  out  of  the 
operation  and  depreciation  of  the  bridge, 
and  interest  on  the  capital  invested  there- 
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in,  amounting  to  at  least  $90,000,  and  the 
award  of  the  arbitrators  assures  to  plain- 
tiff only  the  sum  of  $6,000  as  the  price  of 
the  common  user  of  the  bridge  which  M'as 
awarded  the  defendant. 

Testimony  was  offered  in  the  court  below 
to  the  effect  that  in  twenty  months'  operation 
under  the  award  the  defendant  had  paid  the 
plaintiff  the  sum  of  $12,876.16.  This  re- 
turn is  equivalent  to  $7,725.60  per  annum, 
but  little  in  excess  of  the  minimum  provided 
for  by  the  board.     The  lower  court  found: 

[545]  "That  the  car  tolls  which  the  defend- 
ant is  required  to  pay  under  the  award 
applied  to  the  number  of  cars  which  the  de- 
fendant will  pass  or  switch  over  said  bridge, 
produces  an  annual  sum  which  is  so  dispro- 
portionate to  a  reasonable  annual  interest 
charge  upon  the  value  of  the  bridge,  and  nec- 
essary operation  and  maintenance  charges,  as 
to  deprive  the  plaintiff  of  any  compensation 
for  the  use  of  the  bridge,  and  that  said  award 
'so  entirely  disregards,  mistakes  and  misap- 
plies the  evidence  introduced  at  the  hearing 
as  to  deprive  the  plaintiff  of  its  rights  in  said 
bridge  and  of  the  rights  in  said  ordinance 
and  resolution  and  order  of  the  Secretary  of 
War." 

6.  We  are  convinced  that  the  above  finding 
is  substantially  accurate.  The  testimony  of 
Mr.  Aitchison  relieves  us  of  the  unpleasant 
necessity  of  holding  that  this  indefensible 
award  represents  the  deliberate  judgment  of 
the  arbitrators.  If  we  accept  the  testimony 
of  Mr,  Aitchison,  as  we  are  bound  to  do  on 
this  record,  the  conclusion  is  inevitable  that 
by  some  mistake  in  computation  or  otherwise 
the  award  fails  to  express  the  conclusion 
reached  by  the  arbitrators  on  the  subject  of 
compensation  and  it  follow«  that  the  lower 
court  did  not  err  in  setting  it  aside.  There 
is  a  line  of  authority  to  the  effect  that  an 
award  will  be  set  aside  for  mistake  of  fact 
so  gross  as  to  evidence  partiality  on  the  part 
of  the  arbitrators:  6  C.  J.  182;  2  R.  C.  L. 
393;  Rand  v.  Redington,  13  N.  H.  72,  38  Am. 
Dec.  475,  476;  Williams  v.  Chicago,  etc.  R. 
Co.  112  Mo.  463,  20  S.  W.  631,  34  Am.  St. 
Rep.  403,  419,  423.  It  should  be  remembered 
in  connection  with  this  award  that  it  involved 
compensation  for  a  continuing  right.  A  mis- 
take which  would  ordinarily  not  be  relieved 
against  might  well  become  a  gross  mistake 
when  multiplied  by  twenty.  It  is  unnece/*- 
sary  for  us  to  discuss  the  application  of  this 
principle  to  tho  award,  because  it  is  clear 
[546]  that  the  award  must  be  set  aside  on 
the  grounds  above  stated. 

The  decree  of  the  lower  court  setting  aside 
the  award  is  right  and  is  affirmed.  The  find- 
ings of  the  lower  court,  adjudging  that  the 
defendant  is  not  entitled  to  use  the  bridge 
for  the  transportation  of  freight-cars  there- 
over, are  set  aside. 

7,  8.  In  the  absence  of  an  agreement  by  the 
parties  the  court  is  not  authorized  to  resub- 


mit a  question  to  a  board  of  arbitrators:  5 
C.  J.  207;  Smith  v.  Smith,  28  111.  56,  59; 
Fitzgerald  v.  Fitzgerald,  Hardin  (Ky.)  227; 
Kx  p.  Cuerton,  7  Dowl.  &  R.  774,  16  E.  C.  L. 
321;  Re  Graves,  21  Manitoba  417,  425.  On 
the  other  hand,  the  defendant's  right  to  use 
plaintiff's  bridge  on  payment  of  reasonable 
compensation  should  not  be  permitted  to  fail 
because  the  arbitration  has  not  resulted  in  a 
valid  award,  or  because  the  parties  are  un- 
able to  agree:  Central  Trust  Ca  v.  Wabash, 
etc.  R.  Co.  29  Fed-  546,  557.  The  answer  of 
the  defendant  asks  for  general  equitable  re- 
lief. We  think,  therefore,  that  the  court 
should  proceed  to  determine  in  this  suit  the 
reasonable  compensation  to  be  awarded  plain- 
tiff: Grosvenor  v.  Flint,  20  R.  I.  21,  24,  37 
Atl.  304 ;  Cooke  v.  Miller,  25  R.  I.  92,  54  Atl. 
927,  1  Ann.  Cas.  30;  William  H.  Low  Estate 
Co.  v.  Lederer  Realty  Corp.  35  R.  I.  352,  $6 
Atl.  881,  884,  885,  Ann.  Cas.  1916A  341; 
Coles  V.  Peck,  96  Ind.  333,  49  Am.  Rep.  161; 
Biddle  v.  Ramsey,  52  Mo.  153;  Hug  v.  Van 
Burkleo,  58  Mo.  202;  Pretzfelder  v.  Mer- 
chants' Ins.  Co.  116  N.  C.  491,  21  S.  £.  302. 

9.  The  bridge  is  used  by  three  railroad  com- 
panies, the  parties  to  this  suit  and  the  South- 
ern Pacific  Company.  In  view  of  the  fact  that 
defendant  desires  the  use  of  the  bridge  for 
freight  traffic  only,  it  should  not  be  charged 
with  one  third  of  the  interest  on  the  invest- 
ment [k47]  and  one  third  of  the  depreciation 
charge,  but  for  the  reasons  outlined  by  Judge 
Brewer  in  Central  Trust  Co.  v.  Wabash,  etc. 
R.  Co.  29  Fed.  546,  559,  we  think  the  defend- 
ant should  pay  a  substantial  part  of  these 
charges.  The  evidence  shows  that  the  oper- 
ation of  defendant's  trains  over  the  bridge 
will  somewhat  interfere  with  main  line  traffic 
on  plaintiff's  road  and  on  the  Southern  Pa- 
cific. After  much  consideration  we  have  con* 
eluded  that  defendant's  user  of  the  bridge  for 
freight  traffic  only  should  be  conditioned  on 
the  payment  to  plaintiff  of  twenty  per  cent 
of  the  interest  on  plaintiff's  investment  in 
the  bridge  and  ita  approaches,  eliminating 
therefrom  so  much  of  the  investment  as  is 
chargeable  to  the  upper  deck  of  the  bridge. 
The  defendant  should  also  pay  such  propor- 
tion of  the  exp^ises  of  plaintiff  for  mainte- 
nance and  operation  of  the  railway  portion 
of  the  bridge  and  taxes  thereon  as  its  traffic 
bears  to  the  entire  traffic  on  the  bridge.  De- 
fendant should  pay  a  like  proportion  of  an 
annual  depreciation  charge  to  be  fixed  in  view 
of  the  probable  life  of  the  bridge.  Interest 
should  be  figured  at  the  legal  rate. 

10,  11.  The  parties  agreed  before  the  arbi- 
trators on  certain  stipulations  nuxiifying  the 
common-law  rules  of  liability  in  the  operation 
of  the  bridge  and  these  stipulations  which 
were  incorporated  in  the  award  should  be 
made  a  part  of  the  decree.  In  case  the  South- 
ern Pacific  Company  shall  cease  to  operate 
over  the  bridge  plaintiff  should  have  leave  to 
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apply  for  a  modification  of  the  compenBation 
and  in  case  one  or  more  additional  raiLoads 
bhould  secure  the  right  to  operate  thereover 
the  defendant  should  have  a  similar  right  to 
apply  for  such  modification.  Plaintiff's  rules 
for  the  operation  of  the  bridge  should  accord 
the  defendant  the  right  to  transport  freight- 
cars  thereover  with  the  same  facility  [548]  as 
that  accorded  the  Southern  Pacific  Company 
and   to  plaintiff's   own  traffic. 

12.  There  are  reasons  why  this  compensa- 
tion should  not  be  definitely  determined  by 
this  court  at  this  time.  Plaintiff,  on  the 
liearing  in  the  circuit  court,  offered  some  evi- 
dence additional  to  that  which  had  been  of- 
fered before  the  arbitrators,  bearing  on  the 
roasonableneas  of  the  compensation.  The  de- 
fendant did  not  elect  to  offer  any  additional 
evidence  on  this  line,  preferring  to  stand  on 
its  claim  that  the  arbitration  judgment  was 
valid  and  binding.  The  record  before  us  is 
not  by  any  means  satisfactory  as  to  the  value 
of  the  real  estate  covered  by  the  abutments 
and  approaches  to  the  bridge.  Some  of  the 
witnesses  base  their  estimates  on  square  feet, 
others  of  them  on  river  frontage,  and  others 
estimate  the  value  of  the  property  by  the  lot 
or  quarter  block.  It  is  extremely  difficult  in 
the  present  condition  of  the  record  to  com- 
pare the  testimony  of  these  witnesses,  and  to 
appraise  fairly  the  value  of  this  real  estate. 
For  these  reasons  we  think  that  the  cause 
should  be  remanded  to  the  lower  court  for  a 
hearing  on  this  subject,  both  parties  to  be 
privileged  to  introduce  further  testimony  if 
thev  so  elect. 

The  cause  will  be  remanded  to  the  lower 
court  for  further  proceedings  in  accordance 
with  this  opinion. 

Modified  and  remanded. 

On  Petition  for  Rehearino. 
(March  27,  1917.) 

[549]  McC.AMANT,  J. — 13.  The  defendant  in 
a  petition  for  rehearing  has  attacked  the  cor- 
rectness of  our  conclusions  and  is  entitled 
to  an  answer  to  the  propositions  discussed  in 
its  petition.  Our  attention  is  directed  to  the 
objection  reserved  by  the  defendant  to  the 
admissibility  in  evidence  of  the  testimony 
taken  before  the  arbitrators.  We  are  asked 
to  rule  on  this  objection.  It  is  true,  as  con- 
tended, that  defendant  did  not  waive  this 
objection  by  cross-examining  the  witness  who 
identified  it.  We  think  this  evidence  was 
competent  and  material  to  the  determina- 
tion of  the  issues  raised  by  the  pleadings 
and  that  the  lower  court  did  not  err  in 
receiving  it:  Thompson  v.  Blanchard,  2  la. 
44,  49;  Thrasher  v.  Overby,  51  Ga.  91; 
Bean   v.   Wendell,  20  N.  H.  213,  219. 

14.  The  direct  examination  of  Mr.  Aitchi- 
8on  was  confined  to  the  identification  of  the 


testimony  which  was  considered  by  him  and 
his  associates.  The  defendant  on  cross-exam- 
ination drew  out  testimony  as  to  the  award 
and  what  the  arbitrators  intended  to  decide 
[550]  thereby.  This  cross-examination  was 
beyond  the  scope  of  the  direct  examination; 
it  justified  redirect  examination  of  the  wit- 
ness on  the  same  subject  and  forecloses  any 
objection  which  might  otherwise  be  urged  to 
the  competency  of  the  evidence:  Willis  v. 
Abraham,  31  Ore.  662,  565,  51  Pac.  79. 

15.  Complaint  is  made  that  no  notice  was 
taken  in  the  previous  opinion  of  three  con- 
tracts offered  in  evidence  by  the  defendant, 
defining  the  terms  under  which  different  rail- 
way companies  are  operating  over  the  North- 
em  Pacific  bridge  at  Kennewick,  Washington, 
defendant's  bridge  across  the  Willamette  at 
North  Portland  and  the  Columbia  River 
bridge  at  Vancouver  owned  jointly  by  defend- 
ant and  the  Northern  Pacific.  If  it  had  been 
shown  that  there  is  a  uniform  practice 
among  railroad  companies  to  determine  in  a 
certain  way  the  compensation  to  be  paid  by 
a  junior  company  for  use  of  the  facilities  of 
the  senior  company,  this  would  have  been 
material  as  bearing  on  some  of  the  questions 
discussed  in  our  former  opinion.  But  the 
testimony  fails  to  show  any  such  uniform 
practice;  the  inference  to  be  drawn  from  this 
sort  of  testimony  is  adverse  to  the  defend- 
ant's contention.  In  the  three  contracts 
above  referred  to  the  junior  company  is 
chargeable  with  such  share  of  the  interest 
on  the  investment  as  its  traffic  bears  to  the 
entire  traffic  carried  over  the  bridge.  In  the 
Vancouver  bridge  contract  the  plaintiff  is  also 
charged  with  the  expense  of  reconstructing 
the  bridge,  in  such  proportion  as  the  plain- 
tiff's traffic  during  a  five-year  period  bears 
to  the  entire  traffic  on  the  bridge  during  the 
same  period.  It  appears  that  plaintiff  offered 
to  pay  defendant  a  third  of  the  interest 
charge  on  the  cost  of  the  bridge  when  it  was 
expected  that  three  railroads  would  use  it, 
and  a  fourth  of  this  charge  when  it  was  as- 
certained that  four  [551]  railroads  would 
operate  over  it.  At  defendant's  suggestion 
the  contract  was  drawn  as  above  and  in 
practice  plaintiff  is  paying  more  than  a 
fourth  of  the  interest  charge. 

The  evidentiary  value  of  the  other  con- 
tracts offered  by  the  defendant  is  impaired 
by  the  circumstance  that  they  are  contracts 
made  by  the  defendant  with  the  Northern 
Pacific  and  the  Great  Northern,  and  the  evi- 
dence shows  that  these  latter  companies  own 
the  stock  of  the  defendant,  share  and  share 
alike.  The  contracts  are  therefore  little  more 
than  a  convenient  form  of  bookkeeping  which 
the  common  owners  have  elected  to  adopt. 

Plaintiff,  on  the  other  hand,  has  offered  in 
evidence  seven  contracts  all  providing  for  the 
use  of  railway  facilities  by  competing  lines, 
and  in   all  these  cases  the  junior  company 
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makes  a  substantial  contribution  to  the 
charge  for  interest  on  the  investment,  regard- 
less of  the  volume  of  its  traffic.  In  most  of 
tliese  cases  the  junior  company  pays  a  share 
of  the  interest  charge  based  wholly  on  the 
number  of  users  and  without  regard  to  the 
relative  volume  of  traffic  In  one  of  the  con- 
tracts, that  under  which  the  plaintiff  secures 
access  to  a  traffic-producing  territory  in 
West  Seattle  by  use  of  the  facilities  of  the 
Northern  PacifiCi  the  conditions  are  closely 
akin  to  thoee  in  this  case.  All  these  con- 
tracts have  to  do  with  facilities  in  this  part 
of  the  union;  plaintiff  or  one  of  its  subsidi- 
ary companies  is  a  party  to  all  of  them  and 
some  part  of  the  Hill  system  of  roads  to 
which  defendant  belongs  ia  also  a  party  to 
each  of  them. 

16.  The  petition  challenges  the  correctness 
of  the  statement  in  the  opinion  that  there 
"was  no  evidence  before  the  arbitrators  bearing 
on  the  niunber  of  defendant's  locomotives  and 
cars  which  would  use  the  [552]  bridge.  We 
are  referred  to  Respondent's  Exhibits  25,  26, 
16  and  17.  These  exhibits  were  not  over- 
looked in  preparing  the  former  opinion. 

It  appeared  by  the  testimony  offered  before 
the  arbitrators  that  plaintiff  had  put  in  effect 
a  tariff  for  the  switching  of  cars  from  the 
west  to  the  east  side  of  the  W^illamette  at 
Portland  and  that  a  number  of  defendant's 
cars  had  been  so  switched.  Exhibit  16  was 
a  table  showing  that  in  the  two  years  ending 
March  31,  1913,  21,395  cars  had  been  so 
switched  by  plaintiff  for  the  Hill  lines,  of 
which  defendant  is  one;  Exhibit  17  segre- 
gated the  loaded  cars  in  this  list  from  the 
empty  cars  and  segregated  the  loaded  cars 
switched  for  defendant  from  the  loaded  cars 
switched  for  the  Northern  Pacific.  There  was 
no  such  segregation  of  the  empty  cars.  Ex- 
hibit 25  was  a  table  showing  the  engines  and 
trains  of  plaintiff  and  the  Southern  Pacific 
using  the  bridge  from  May  4,  1912,  to  July 
25,  1912.  Exhibit  26  was  a  table  of  the  Hill 
line  cars  switched  across  the  bridge  from 
July,  1912,  to  March,  1913.  This  table 
showed  that  8,780  of  defendant's  cars  had 
been  so  switched  during  this  period.  Some 
of  the  cars  tabulated  in  these  exhibits  had 
been  switched  over  the  bridge  with  which  we 
are  concerned  in  this  case,  but  most  of  them 
used  the  old  bridge  which  it  replaced. 
The  evidence  showed  that  a  large  part  of 
the  traffic  switched  across  the  bridge  was 
destined  to  Albina.  W>  are  not  concerned 
with  that  traffic  in  this  case  because  the  de- 
fendant has  no  terminal  in  Albina  and  could 
not  avail  itself  of  a  common  user  of  the 
bridge  to  reach  Albina.  The  testimony  fur- 
ther shows  that  the  period  covered  by  these 
tabulations  was  the  period  when  the  defend- 
ant was  acquiring  its  terminal  facilities  in 
East  Portland.    Defendant's  expenditures  for 


this  purpose  during  the  two-year  period  cov- 
ered by  [553]  Exhibit  16  exceeded  $1,400,000. 
It  lias  since  made  large  additional  expendi- 
tures and  is  now  the  owner  of  extensive  ter- 
minal facilities  in  East  Portland. 

The  evidence  further  shows  that  the  defend- 
ant was  unable  to  move  certain  classes  of  its 
traffic  under  these  switching  tariffs.  Freight 
in  less  than  carload  lots  and  team  freight 
could  not  be  so  handled.  We  think  it  clear 
that  these  tabulations  are  no  basis  on  which 
to  figure  the  probable  traffic  of  the  defendant 
under  the  common  user  clause  involved  in  this 
case,  and  that  the  arbitrators  oonld  not  have 
come  to  a  different  conclusion.  It  appcrars 
upon  the  face  of  the  award  that  they  were 
uncertain  as  to  the  volume  of  the  defendant's 
traffic.  The  testimony  in  the  Ciitniit  Court 
shows  that  the  tabulations  used  before  the 
arbitrators  throw  no  light  on  the  volume  of 
defendant's  traffic  under  the  common  user 
clause  because  of  the  large  share  of  defend- 
ant's business  which  is  destined  to  Albina. 
which  is  still  handled  under  plaintiff's  switch- 
ing tariff  and  which  nevertheless  entered  into 
these   tabulations. 

In  examining  Mr.  J.  D.  Farrell,  president 
of  plaintiff,  counsel  for  the  defendant  sug- 
gested that  defendant's  traffic  would  be  possi- 
bly one  tenth  of  the  entire  use  of  the  bridge. 
This  suggestion  was  of  course  not  evidence, 
but  if  it  were  accepted  as  such  it  would  con- 
vincingly prove  the  mistake  in  the  award. 
The  annual  charge  for  operating  and  main- 
taining the  bridge  could  not  have  been  figrured 
by  the  arbitrators  at  less  than  $90,000:  tbe 
minimum  rental,  to  which  alone  Mr.  Aitehi- 
son's  testimony  is  referable,  was  $6,000.  It 
is  apparent  therefore  that  if  the  arbitrators 
figured  on  these  lines  their  award  did  not 
insure  to  plaintiff  a  profit  over  and  above 
defendant's  share  of  the  annual  charges  and 
did  not  conform  to  their  decision. 

[554]  17.  The  petition  contains  an  argu- 
ment in  defense  of  the  provision  in  the  award 
fixing  the  compensation  at  eighty-five  c^its  a 
car.  The  award  fixing  this  car  toll  might 
be  upheld  if  the  minimum  rental  provided 
were  adequate  and  in  conformity  with  the 
conclusions  of  the  arbitrators.  Plaintiff  is 
entitled  to  receive  from  every  carrier  using 
its  bridge  a  fair  share  of  the  annual  charge 
for  operation  and  maintenance  and  a  fair  pro> 
portion  of  the  interest  on  its  investment. 
Plaintiff  is  entitled  to  be  assured  of  this 
revenue  through  all  the  fluctuations  of  rail- 
way traffic.  Mr.  Aitchison  testifies  that  the 
arbitrators  decided  to  provide  such  return 
and  to  allow  a  profit  besides. 

The  petition  argues  that  the  award  eon« 
tains  no  mistake,  but  the  argument  is  baaed 
wholly  on  the  assumption  that  there  was  evi- 
dence before  the  arbitrators  as  to  the  volume 
of   defendant's  business   which   would   move 
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over  the  bridge  under  the  award.  There  be- 
ing* no  such  evidence,  the  argument  is  not 
convincing. 

18.  A  re-examination  of  the  record  con- 
firms the  conclusion  that  the  award  must  be 
set  aside.  The  petition  for  rehearing  com- 
plains that  we  have  substituted  ''the  judg- 
ment of  the  chancellor*'  for  that  of  the  arbi- 
trators. A  long  line  of  authorities  holds 
that  this  should  not  be  done.  What  is  meant 
by  these  decisions  is  that  courts  should  not 
set  aside  awards  because  their  judgment  on 
the  matters  submitted  differs  from  that  of  the 
arbitrators.  The  latter  are  usually  empow- 
ered by  the  agreement  of  submission  to  decide 
erroneously  as  well  as  correctly  and  by  the 
terms  of  their  contract  parties  will  be  held 
bound  by  the  award. 

The  same  courts  which  announce  these  doc- 
trines hold  that  it  is  the  duty  of  courts  of 
equity  to  set  aside  awards  for  fraud  or  mis- 
take. One  of  the  best  established  branches  of 
the  jurisdiction  is  that  which  requires  the 
[555]  setting  aside  of  an  award  which 
through  mistake  of  the  arbitrators  fails  to 
express  their  real  decision.  The  duty  is  as 
clear  as  that  which  requires  this  court  on  re- 
hearing to  correct  an  opinion  which  through 
inaccuracy  of  expression  fails  to  state  the  de- 
cision intended  to  be  rendered.  A  failure  to 
set  aside  the  award  in  this  case  would  work 
manifest  injustice.  It  would  impose  on  plain- 
tiff for  a  period  of  nearly  twenty  years  a 
measure  of  compensation  for  the  use  of  the 
bridge  which  the  arbitrators  did  not  intend 
to  impose. 

Defendant  is  entitled  to  use  the  bridge  for 
the  purpose  desired  and  plaintiff  is  entitled 
to  reasonable  compensation  for  such  use.  The 
award  being  set  aside,  the  machinery  pro- 
vided for  the  determination  of  the  compensa- 
tion has  failed.  It  would  be  a  reproach  to 
the  law  if  the  rights  of  the  parties  should 
thereby  lapse.  It  is  the  province  of  courts 
of  equity  to  provide  remedies  in  each  cases 
and  it  is  in  this  view  of  the  case  that  we 
have  fixed  a  measure  of  reasonable  compensa- 
tion for  the  use  of  the  bridge  sought  by  the 
defendant. 

19.  The  petition  is  supported  by  an  affida- 
vit setting  up  the  amounts  paid  by  defend- 
ant during  the  year  1916  for  use  of  the  bridge, 
and  the  number  of  cars  operating  thereover. 
These  facts  can  have  no  bearing  on  the  ques- 
tion of  whether  the  award  should  be  set  aside, 
but  they  may  be  considered  on  the  hearing  in 
the  Circuit  Court  hereinafter  provided  for. 

20.  Strenuous  objection  is  offered  to  the 
provision  in  our  former  opinion  that  defend- 
ant should  pay  twenty  per  cent  of  the  inter- 
est oharge  on  the  cost  of  the  bridge.  Plaintiff 
cited  a  number  of  authorities  to  the  effect 
that  when  a  court  is  called  on  to  determine 
compensation  for  a  conunon  user  the  junior 


company  will  be  charged  with  half  the  cost 
or  interest  charge  if  but  two  carriers  are  us- 
ing the  facilities,  or  with  one  third  thereof  if 
[5Sfi]  there  are  three  users.  This  was  square- 
ly held  in  Central  Trust  Co.  v.  Wabash,  etc. 
R.  Co.  29  Fed.  646,  a  case  twice  before  the 
Federal  Supreme  Court  under  different  titles : 
Joy  V.  St.  Louis,  138  U.  S.  1,  34  U.  S.  (L.  ed.) 
843,  11  S.  Ct.  243,  and  St.  Louis,  etc.  R.  Co. 
V.  Wabash  R.  Co.  217  U.  S.  247,  54  U.  S. 
(L.  ed.)  752,  30  S.  Ct.  610.  The  same  prin- 
ciple is  announced  in  Grand  Ave.  R.  Co.  v. 
People's  R.  Co.  132  Mo.  34,  33  S.  W.  472; 
Grand  Ave.  R.  Co.  v.  Citizens'  R.  Co.  148  Mo. 
665,  50  S.  W.  305 ;  Grand  Ave.  R.  Co.  v.  Lin- 
dell  R.  Co.  148  Mo.  637,  60  S.  W.  302;  Toledo 
Consol.  St.  R.  Co.  v.  Toledo  Electric  St.  R. 
Co.  6  Ohio  Cir.  Ct.  362;  3  Ohio  Cir.  Dec.  493, 
511.  The  last  case  is  approved  and  followed 
in  Toledo  Electric  St.  R.  Co.  v.  Toledo,  etc. 
Valley  R.  Co.  6  Ohio  Cir.  Dec.  578.  For  the 
reasons  stated  in  our  former  opinion  we  do 
not  think  that  the  rule  announced  in  these 
authorities  should  be  applied  rigidly  in  this 
case,  but  the  above  authorities  should  be 
followed  to  the  extent  of  imposing  on  the 
defendant  a  substantial  share  of  the  capital 
charge.  In  the  Omaha  bridge  cases  the  fed- 
eral courts  charged  each  user  of  the  bridge 
an  annual  rental  of  $45,000  without  investi- 
gation into  the  volume  of  the  traffic.  As  was 
pointed  out  on  the  argument,  plaintiff  is 
chargeable  with  interest  on  its  investment  in 
this  bridge  even  though  through  flood  or 
strike  the  railroads  cease  to  operate  over  it. 
If  defendant  is  to  use  this  facility  in  order 
to  reach  a  traffic-producing  territory  it  should 
bear  a  substantial  portion  of  the  interest 
charge  on  the  capital  invested.  These  are  the 
reasons  why  it  seemed  to  us  that  defendant 
should  be  charged  with  twenty  per  cent  of 
the  interest  charge  in  this  case.  The  petition 
makes  the  point  that  there  has  been  no  argu- 
ment on  this  particular  question.  It  may  be 
that  argument  could  throw  further  light  upon 
It.  The  question  is  so  important  [667]  that 
we  are  disposed  to  give  every  opportunity  to 
the  parties  to  present  their  views.  So  much 
of  the  opinion  as  fixes  this  particular  charge 
will  therefore  be  withdrawn  and  the  cause 
remanded  to  the  lower  court  with  instructions 
to  hear  argument  and  determine  the  share 
of  the  interest  charge  to  be  imposed  on  de- 
fendant on  the  principles  announced  in  this 
and  the  former  opinion.  In  other  respects 
the  former  opinion  is  adhered  to  and  the 
petition  for  rehearing  is  denied. 
Further  mondified. 


NOTC* 

The  reported   case  holds  that  an   award 
should  be  set  aside  whenever  it  appears  on 
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the  face  of  the  award  or  otherwise  by  testi- 
mony properly  received,  that  the  award  is 
not  the  result  intended  by  the  arbitrators  and 
does  not  express  their  real  judgment.  Ac- 
cordingly it  is  held  that,  where  it  appeared 
that  by  some  mistake  in  computation  or 
otherwise  an  award  failed  to  express  the 
conclusion  reached  by  the  arbitrators  on  the 
subject  of  compensation  to  be  paid  by  one 
railroad  company  to  another  for  the  use  of 
a  railroad  bridge,  the  award  was  properly 
set  aside  by  the  lower  court. 

For  a  discussion  of  the  impeachment  of 
an  award  of  arbitrators  or  referees  for  a 
mistake  of  fact  not  involving  an  exercise  of 
their  judgment  see  the  note  to  Black  v. 
Woodruff,  reported  ante,  this  volume,  at 
page  969. 


CENTRAIi  PACIFIC  RAII«WAY  COM- 
PANY 

v. 
liANE  ET  AI- 

District  of  Columbia  Court  of  Appeals — April 

23,  1917. 

46  App.  Caa,   (D.  C)  374, 


Pnblio  Iiands  —  Withdrawal  from  Set- 
tlement —  Iiands  Previoasly  Claimed. 

A  railroad  company  which,  prior  to  the 
enactment  of  the  Act  of  June  26,  1910  (36 
8t.  L.  847;  8  Fed.  St.  Ann.  2d  ed.  657),  pro- 
viding for  the  withdrawal  of  certain  lands 
from  settlement,  filed  a  list  of  indemnity 
lands  claimed  by  it,  is  entitled  to  the  lands 
so  claimed  despite  a  subsequent  order  with- 
drawing them  from  settlement. 

[See  note  at  end  of  this  case.] 

Appeal  from  Supreme  Court  of  District  of 
Columbia. 

Action  by  Central  Pacific  Railway  Com- 
pany, plaintiff,  against  Franklin  K.  Lane, 
Secretary  of  the  Interior  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
Revebsed. 

[375]  This  suit  was  filed  in  the  supreme 
court  of  the  I>i strict  of  Columbia  by  appel- 
lant. Central  Pacific  Railway  Company,  to 
enjoin  Franklin  K.  Lane,  the  Secretary  of  the 
Interior,  and  Clay  Tallman,  the  Commission- 
er of  the  General  Land  Office,  from  rejecting 
and  canceling  a  list  of  indemnity  railroad 
lands  selected  in  California. 

It  appears  that  the  tract  of  land  here  in 
suit,  consisting  of  [376]  90  acres,  was  select- 


ed by  plaintiff  company  February  29,  1910, 
by  list  filed  in  the  local  land  office  at  Redding, 
California.  The  list  was  certified  on  March 
5,  1910,  to  the  General  Land  Office,  where  it 
remained  pending  action  by  the  Commissioner 
until  January  16,  1915,  when  it  was  held 
for  rejection  and  cancellation,  upon  the  sole 
ground  that  the  land  in  question  had  been 
included  in  a  water-power  site  reserve  by 
executive  order  on  November  25,  1911,  and 
subsequently  withdrawn  by  the  Commissioner, 
which  action  was  thereafter  approved  by  the 
Secretary  of  the  Interior. 

The  selection  was  made  by  authority  of 
an  Act  of  Congress,  approved  July  25,  1866 
( 14  Stat,  at  L.  239,  chap.  242 ) ,  entitled,  ''An 
Act  Granting  Lands  to  Aid  in  the  Construc- 
tion of  a  Railroad  and  Telegraph  Line  from 
the  Central  Pacific  Railroad,  in  California,  to 
Portland,  in  Oregon."  Section  2  of  the  act, 
among  other  things,  provides:  "That  there 
be,  and  hereby  is,  granted  to  the  said  com- 
panies, their  successors  and  assigns,  for  the 
purpose  of  aiding  in  the  construction  of 
said  railroad  and  telegraph  line,  and  to  secure 
the  safe  and  speedy  transportation  of  tlie 
mails,  troops,  munitions  of  war,  and  public 
stores  over  the  line  of  said  railroad,  every 
alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile  Uen  uc 
each  side)  of  said  railroad  line."  The  above 
is  what  is  known  as  the  grant  of  priman 
or  place  lands,  the  title  to  which  passed  a» 
of  the  date  of  the  grant.  Van  Wyck  v.  Knev- 
als,  106  U.  S.  360,  27  L.  ed.  201,  1  Sup.  Ct. 
Rep.  336. 

The  act  further  provides  that  "when  any 
of  said  alternate  sections  or  parts  of  sections 
shall  be  found  to  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  pre- 
empted, or  otherwise  disposed  of,  other  lands, 
designated  as  aforesaid,  shall  be  selected  by 
said  companies  in  lieu  thereof,  under  the 
direction  of  the  Secretary  of  the  Interior,  in 
alternate  sections  designated  by  odd  numbers 
as  aforesaid,  nearest  to  and  not  more  than 
10  miles  beyond  the  limits  of  said  first-named 
alternate  sections;  and  as  soon  as  said  com- 
panies, or  either  of  them,  shall  file  in  the 
office  of  the  Secretary  of  the  Interior  a  wap 
of  the  [377]  survey  of  said  railroad,  or  any 
portion  thereof,  not  less  than  60  continuous 
miles  from  either  terminus,  the  Secretarv  of 
the  Interior  shall  withdraw  from  sale  public 
lands  herein  granted  on  each  side  of  said 
railroad,  so  far  as  located  and  withm  the 
limits  before  specified." 

The  Act  of  Congress  of  June  25,  1910  (36 
Stat,  at  L.  847,  chap.  421,  8  Fed.  St.  Ann.  2d 
ed.  657,  Comp.  SUt  1916,  §  4523),  under 
which,  by  executive  order,  the  land  in  ques-  , 
tion  was  sought  to  be  withdrawn  for  a  powt-r 
site,  among  other  things,  provides  "that  the 
President  may,  at  any  time  in  his  discretion, 
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temporarily  withdraw  from  settlem^ity  loca- 
tion, sale^  or  entry  any  of  the  public  lands 
of  liie  United  States  including  the  District 
of  Alaska  and  reserve  the  same  for  water- 
power  sites,  irrigation,  classification  of  lands, 
or  other  public  purposes  tp  be  specified  in  the 
orders  of  withdrawals,  and  such  withdrawals 
or  reservations  shall  remain  in  force  until 
revoked  by  him  or  by  an  act  of  Congress." 
The  act  specifically  excludes  from  its  opera- 
tion "any  oil  or  gas*bearing  lands  after  any 
withdrawal  of  such  lands  made  prior  to  the 
passage  of  this  act,  and  ...  all  lands 
which  are,  on  the  date  of  such  withdrawal, 
embraced  in  any  lawful  homestead  or  desert- 
land  entry  theretofore  made,  or  upon  which 
any  valid  settlement  has  been  made  and  is 
at  said  date  being  maintained  and  perfected 
pursuant  to  law." 

It  is  averred  by  plaintiff  company  in  its 
bill  that  the  "lands  so  sought  in  indemnity 
selection  by  it  are  parts  of  an  odd-numbered 
section  within  the  limits  of  the  indemnity 
grant  so  contained  in  said  Act  of  July  25, 
1866,  supra;  and  that,  at  the  date  of  filing 
said  list  of  selections  in  the  local  land  office, 
as  aforesaid,  the  same  were  vacant,  unoc- 
cupied, unappropriated  lands,  nonmineral  in 
character,  and  free  and  clear  of  and  from 
the  claim  of  any  person  whomsoever,  and 
were  not  embraced  in  any  reservation  there- 
tofore made  either  by  the  President  of  the 
United  States,  by  Congress,  or  by  any  of  the 
Executive  Departments  of  the  government  of 
the  United  States;  and  the  tracts  aforesaid 
were  and  are  needed  by  plaintiff  in  partial 
satisfaction  of  the  grant  aforesaid." 

This  averment  is  admitted  by  defendants 
in  the  motion  to  [378]  dismiss  the  bill,  but 
they  avjer,  in  justification  of  their  attempted 
rejection  and  cancellation  of  the  selection, 
'*that  under  existing  law  no  right  to  land 
within  the  indemnity  limits  of  its  grant  vests 
in  the  plaintiff  under  any  selection  thereof 
made  by  it  under  the  authority  of  any  act  of 
Congress,  until  such  selection  has  been  duly 
approved  by  the  Secretary  of  the  Interior; 
and  that  as  to  the  land  selected  by  the  plain- 
tiff as  set  forth  in  the  bill  herein  filed,  the 
Secretary  of  the  Interior  by  operation  of  the 
executive  order  duly  made  by  the  President 
of  the  United  States,  withdrawing  said  land 
from  settlement,  location,  sale,  or  entry,  is 
and  since  November  25,  1911,  has  been,  with- 
out any  authority  to  approve  the  selection 
list  filed  by  the  plaintiff  in  so  far  as  it  in* 
eludes  the  land  described  in  the  bill  afore- 
said." It  is  pointed  out  in  the  motion  that 
lands  embraced  in  railroad  indemnity  lists 
are  not  excluded  from  the  provisions  of  the 
Power-Site  Act. 

A.  A.  Boehling,  Jr.,  Stanton  (7.  Peelle  and 
C*  F.  R.  Ogilhy  for  appellant. 


Charles  D,  Mahaffie  and  0.  Edward  Wright 
for  appellees. 

[382]  Van  Obsdex,  J.  {after  stating  the 
facts). — The  right  of  selection  conferred  up- 
on the  railroad  company  is  a  contractual 
right  created  by  the  act  of  Congress  between 
the  United  States  and  the  company.  Con- 
sidering the  nature  of  the  statutory  contract 
thus  created,  the  court,  in  the  case  of  Burke 
v.  Southern  Pac.  R.  Co.  234  U.  S.  669,  680, 
68  U.  S.  (11  ed.)  1527,  1644,  34  S.  Ct.  907, 
speaking  through  Mr.  Justice  Van  Devanter, 
said:  ''Instead  of  giving  a  gratuitous  reward 
for  something  already  done,  the  act  made  a 
proposal  to  the  company  to  the  effect  that 
if  the  latter  would  locate,  construct,  and  put 
into  operation  a  designated  line  of  railroad, 
patents  would  be  issued  to  the  company  con- 
firming in  it  the  right  and  title  to  the  public 
lands  falling  within  the  descriptive  terms  of 
the  grant.  The  purpose  was  to  bring  about 
the  construction  of  the  road,  with  the  result- 
ing advantages  to  the  government  and  the 
public,  [383]  and  to  that  end  provision  was 
made  for  compensating  the  company,  if  it 
should  do  the  work,  by  patenting  to  it  the 
lands  indicated.  The  company  was  at  liberty 
to  accept  or  reject  the  proposal.  It  accepted 
in  the  mode  contemplated  by  the  act,  and 
thereby  the  parties  were  brought  into  such 
contractual  relations  that  the  terms  of  the 
proposal  became  obligatory  on  both.  Menotti 
V.  Dillon,  167  U.  S.  703,  721,  42  U.  S.  (L.  ed.) 
333,  339,  17  S.  Ct.  946.  And  when,  by  con- 
structing the  road  and  putting  it  in  opera- 
tion, the  company  performed  its  part  of  the 
contract,  it  became  entitled  to  perform  by 
the  government.  In  other  words,  it  earned 
the  right  to  the  lands  described." 

It  will  be  observed  that  the  act  of  Con- 
gress under  which  the  land  in  question  was 
withdrawn  as  a  power  site  was  enacted  and 
withdrawal  made  after  selection  by.  plaintiff 
company  but  while  the  list  was  awaiting 
approval  by  the  Secretary  of  the  Interior. 
Tlie  principal  question  presented,  therefore, 
is,  When  does  a  vested  interest  in  the  rail- 
road company  attach  to  indemnity  lands — 
at  the  date  of  selection  or  at  the  date  of  ap- 
proval? This  question  has  been  before  the 
Supreme  Court  of  the  United  States  in  many 
cases.  Ryan  v.  Central  Pac.  R.  Co.  99  U.  S. 
382,  25  U.  S.  (L.  ed.)  305;  Grinnell  v.  Chi- 
cago, etc.  R.  Co.  103  U.  S.  739,  26  U.  S.  (L. 
ed.)  466;  Kansas  Pac.  R.  Co.  v.  Atchison^ 
etc.  R.  Co.  112  U.  S.  414,  28  U.  S.  (L.  ed.) 
794,  6  S.  Ct.  208;  St.  Paul,  etc.  R.  Co.  v. 
Winona,  etc.  R.  Co.  112  U.  S.  720,  28  U.  S. 
(L.  ed.)  872,  5  S.  Ct.  334;  Barney  v.  Winona, 
etc.  R,  Co.  117  U.  S.  228,  29  U.  S.  (L.  ed.) 
858,  6  S.  Ct.  654;  Sioux  City,  etc.  R.  Co.  v. 
Chicago,  etc  R.  Co.  117  U.  S.  406,  29  U.  S. 
(L.  ed.)   928,  6  S.  Ct.  790;  Wisconsin  Cent. 
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R.  Co.  V.  Price  County,  133  U.  S.  496,  33 
U.  S.  (L.  ed.)  687,  10  S.  Ct.  341;  U.  S.  v. 
Missouri,  etc.  R.  Co.  141  U.  S.  358,  35  U.  S. 
(L.  ed.)  766,  12  S.  Ct.  13;  New  Orleans  Pac. 
R.  Co.  V.  Parker,  143  U.  S.  42,  36  U.  S. 
(L.  ed.)  66,  12  S.  Ct.  364;  Hewitt  v.  Schultz, 
180  U.  S.  139,  45  J.  S.  (L.  ed.)  463,  21  S.  Ct. 
309;  Clark  v.  Herington,  186  U.  S.  206,  46 
U.  S.  (L.  ed.)  1128,  22  S.  Ct.  872;  Oregon, 
etc.  R.  Co.  V.  U.  S.  189  U.  S.  183,  47  U.  S. 
(L.  ed.)  726,  23  S.  Ct.  615. 

An  exan'ination  of  the  above  cases  discloses 
considerable  uncertainty  [384]  as  to  the 
exact  date  when  the  right  of  a  railroad  com- 
pany attaches  under  an  indemnity  selection. 
In  referring  to  the  date,  the  court,  in  some 
instances,  uses  the  term  "selection;"  in  others, 
"selection  under  direction  of  the  Secretary  of 
the  Interior,"  and  in  others,  "selection  with 
the  approval  of  the  Secretary  of  the  Interior." 
A  careful  analysis  of  these  decisions,  however, 
discloses  an  agreement  of  opinion  that  the 
controlling  date  from  which  the  prior  rights 
of  contesting  claimants  attach  is  the  date  of 
selection.  Of  course,  that  these  selections 
should  be  made  "under  the  direction"  or 
**with  the  approval"  of  the  Secretary  is  im- 
portant for  the  protection  of  the  government. 
After  a  selection  list  has  been  filed,  it  remains 
for  the  Secretary,  in  his  general  supervisory 
capacity  over  the  disposal  of  the  public  lands, 
to  investigate  and  determine  whether  the 
lands  are  subject  to  selection  under  the  act, 
and  whether  the  company  is  entitled  to  make 
a  selection.  But  this  investigation  and  ap- 
proval have  nothing  to  do  with  fixing  the  date 
when  the  railroad  company*s  interest  vests, 
any  more  than  in  the  case  of  a  homestead 
entryman  whose  interest  vests  from  the  date 
of  making  final  proof  and  receiving  his  final 
certificate  from  the  officials  of  the  local  land 
office.  The  duty  still  remains  in  the  Secre- 
tary  of  examining  into  the  question  of  wheth- 
er or  not  the  homesteader  has  complied  in 
good  faith  with  the  requirements  of  the  law; 
but  when  it  is  found  that  he  has,  nothing 
remains  for  the  Secretary  but  the  ministerial 
act  of  issuing  a  patent,  which  evidence  of  title 
relates  back  l^o  the  date  of  the  final  certificate. 

Indeed,  this  power  of  (^irection  or  approval 
by  the  Secretary  of  the  Interior  in  the  rail- 
road land  grants  would  have  existed  without 
any  statement  to  that  effect  in  the  acts  of 
Congress.  "It  may  be  laid  down  as  a  general 
rule  that,  in  the  absence  of  some  specific  pro- 
vision to  the  contrary  in  respect  to  any  par- 
ticular grant  of  public  land,  its  administra- 
tion falls  wholly  and  absolutely  within  the 
jurisdiction  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  under  the  supervision  of  the 
Secretary  of  the  Interior.  It  is  not  necessary 
that  with  each  grant  there  shall  go  a  direction 
that  its  administration  shall  be  linder  the 
authority  of  the  Land  Department.     It  falls 


there  unless  there  is  express  [385]  direetion 
to  the  contrary."  Catholic  Bishop  v.  Gibbon, 
158  U.  S.  155,  167,  39  U.  S.  (L.  ed.)  931. 
936,  15  S.  Ct.  779. 

Thje  learned  justice  below  turned  this  case 
upon  the  decision  in  Sjoli  v.  Dreschel,  199 
U  S.  564,  50  U.  S.  (L.  ed.)  311,  26  S.  Ct. 
154.  In  that  case  the  court,  speaking  through 
Mr.  Justice  Harlan,  said:  "That  no  rights 
to  lands  within  indemnity  limits  will  attach 
in  favor  of  the  railroad  company  until  aft^er 
selections  made  by  it  with  the  approval  of  the 
Secretary  of  the  Interior ;  that  up  to  the  time 
such  approval  is  given,  lands  within  indem- 
nity limits,  although  embraced  by  the  com- 
pany's list  of  selections,  are  subject  to  be 
disposed  of  by  the  United  States  or  to  be 
settled  upon  and  occupied  under  the  pre-emp- 
tion and  homestead  laws  of  the  United  States ; 
and  that  the  Secretary  of  the  Interior  has  no 
authority  to  withdraw  from  sale  or  settle- 
ment lands  that  are  within  indemnity  limits 
which  have  not  been  previously  selected,  with 
his  approval,  to  supply  deficiencies  within  the 
place  limits  within  the  company*s  road.*' 

This  language  seems  on  first  impression  to 
be  conclusive  of  the  point  under  consideration, 
and  seems  to  have  so  affected  the  rule   of 
procedure  established  in  the  Land  Department 
that  the  Secretary  called  upon  the  Attorney 
General  for  an  opinion  as  to  the  application 
of  the  decision.     Xhe  Attorney  General    (25 
Op.  Atty.-Gen.  632 )  directed  that  the  decision 
should  be  applied  only  to  cases  where   the 
facts  were  similar  to  those  In  the  Sjoli  Case. 
lliis  brings  us  to  the  facts  in  the  case.     Sjoli 
settled,    erected    buildings,    and    moved    his 
family  onto  the  land  in  1884.     In  1889  he 
applied  to  the  local  land  office  to  make  entry 
of  the  land  under  the  Homestead  Laws.     The 
application  was  rejected  because  the  land  was 
then  erroneously  supposed  to  be  within  the 
granted  limits  of  the  St.  Paul,  Minneapolis, 
^  Manitoba  Railroad  Company.     Sjoli,   still 
residing  upon  the  land,  in  1895,  "relying,"  as 
stated  in  the  opinion,  "upon  his  settlement 
in   1884,''   again   applied   to   enter   the   land 
under  the  Homestead  Act,  and  was  accepted. 
Thereafter  he  made  final  proof,  and  in  due 
course  a  patent  was  issued  to  him.    In  1885, 
one  year  after  settlement  by  Sjoli,  the  rail- 
road company  included  this  land  in  an  other- 
wise valid   indemnity   selection.     Thereafter 
[386]    it    sold    the    land    to    Dreschel,    who 
brought  the  suit.    On  this  state  of  facts,  light 
is  thrown  upon  the  decision.     Sjoli  was   a 
settler  on  the  land  at  the  date  the  railroad 
company    filed    its    selection,    a    settlement 
which  was  never  abandoned.    He  had  acquired 
a  prior  right  over  the  railroad  company.    His 
right  to  make  a  homestead  entry  of  the  land, 
and  by  compliance  with  the  requirements  of 
the  Homestead  Laws  have  the  inchoate  title 
initiated  by   settlement   ripen   into  a  valid 
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title,  dated  from  the  time  of  settlement,  a 
year  before  the  railroad  company  made  its 
selection.  The  decision  is,  therefore,  in  ac- 
cord with  both  former  and  subsequent  deci- 
sions that  a  settler  on  indemnity  railroad 
lands  at  the  date  of  selection  by  the  railroad 
company  has  the  prior  right.  The  language 
used  in  the  decision  as  to  the  date  when  a 
vested  interest  attaches  was  unnecessary  to 
a  determination 'of  the  case. 

The  question  here  involved  of  the  exact 
date  on  which  the  interest  of  a  railroad  com- 
pany vests  in  lands  embraced  in  a  valid  in- 
demnity selection  was  for  the  first  time 
squarely  decided  in  the  case  of  Weyerhaeuser 
V.  Hoyt,  219  U.  S.  380,  55  U.  S.  (L.  ed.)  258, 
31  S.  Ct.  300.  The  court,  speaking  through 
Mr.  Chief  Justice  White,  said :  "It  is  beyond 
dispute  on  the  face  of  the  granting  Act  of  Ju- 
ly 2,  1864,  chap.  217,  13  Stat,  at  L.  365,  367, 
and  of  the  joint  resolution  of  May  31,  1870, 
chap.  67,  16  Stat,  at  L.  378,  extending  the  in- 
denmity  limits,  that  it  was  the  purpose  of 
Congress  in  making  the  grant  to  confer  a  sub- 
stantial right  to  land  within  the  indemnity 
limits  in  lieu  of  lands  lost  within  the  place 
limits.  .  .  .  The  right  to  select  within 
indemnity  limits  was  conferred  to  replace 
lands  granted  in  place  which  were  lost  to  the 
railroad  company  because  removed  from  the 
operation  of  the  grant  of  lands  in  place  by 
reason  of  the  existence  of  the  rights  of  oUiers 
originating  before  the  definite  location  of  the 
road.  The  right  to  telect  within  Indemnity 
limits  excluded  lands  to  which  rights  of  oth- 
ers had  attached  before  the  selection,  and 
hence  simply  required  that  the  selection, 
when  made  i^ould  not  include  lands  which  at 
that  time  were  subject  to  the  rights  of  others. 
The  requirement  of  approval  by  the  Secretary 
consequently  imposed  on  that  official  [387]  the 
duty  of  cletermining  whether  the  selections 
w^ere  lawful  at  the  time  they  were  made, 
which  is  inconsistent  with  the  theory  that 
anyone  could  appropriate  the  selected  la^d 
pending  action  by  the  Secretary." 

The  facts  there  were  that  the  Northern 
Pacific  Kailroad  Company  filed  an  indemnity 
selection  list  covering  the  land  in  suit,  which 
was  erroneously  canceled  by  order  of  the  Sec- 
retary of  the  Interior.  Thereafter  one  Joi^es 
applied  to  purchase  the  land  under  the  Tim- 
ber and  Stone  Act,  made  final  proof,  paid 
the  purchase  price,  and  received  a  receipt 
from  the  local  land  office.  The  error  in  can- 
celing the  selection  list  was  occasioned  by  a 
misapprehension  of  the  Secretary  as  to  the 
location  of  the  eastern  terminus  of  the  North- 
ern Pacific  Kailroad,  which  was  finally  deter- 
mined in  Doherty  v.  Northern  Pac.  R.  Co.  177 
U.  S.  421,  44  U.  S.  (L.  ed.)  830,  20  S.  Ct. 
677.  Following  this  decision  the  Secretary 
canceled  the  entry  of  Jones,  reinstated  the 
lists  of  selection  previously  filed,  and  patented 


the  lands  to  the  railroad  company.  The  rail- 
road company  conveyed  the  land  to  Weyer- 
haeuser, and  Jones  conveyed  his  interest  to 
Hoyt.  Hoyt  began  suit  on  the  ground  that 
Weyerhaeuser  held  the  title  in  trust  for  him. 
The  circuit  court  of  appeals  for  the  eighth 
circuit  sustained  Hoyt*s  contention  upon  the 
authority  of  the  decision  in  the  Sjoli  case. 

The  decisions  in  the  Sjoli  and  Weyerhaeuser 
cases  seem  at  first  blush  to  be  in  direct  con- 
flict,— the  former  decision  holding  that  the 
right  of  the  railroad  company  attaches  under 
a  valid  indemnity  selection  at  the  date  of 
approval  by  the  Secretary  of  the  Interior,  the 
latter  decision  that  it  attaches  on  the  date 
of  filing  the  selection  list.  This  apparent 
conflict  is  conclusively  disposed  of  in  the 
Weyerhaeuser  decision,  here  the  chief  justice 
review  the  cases  prior  to  the  Sjoli  decision, 
and,  after  stating  the  facts  in  that  case,  con- 
cludes as  follows:  *'What  we  have  already 
said  as  to  the  Sjoli  case  would  suffice  to  dis- 
pose of  the  suggestion  concerning  that  case, 
but  we  shall  recur  to  it.  As  to  the  other 
cases,  it  would  be  adequate  to  say  that  not 
one  of  them  involved  the  question  here  un- 
der consideration,  nor  even  by  way  of  obiter 
was  an  opinion  expressed  on  such  question. 
[388]  Indeed,  all  the  cases  relied  upon  may 
be  placed  in  one  of  three  classes:  (a)  Those 
involving  the  nature  and  character  of  the 
right,  if  any,  to  indemnity  lands  prior  to 
selection;  (b)  whether  such  lands,  after  the 
flling  of  a  list  of  selections  and  before  action 
by  the  Secretary  of  the  Interior  thereon, 
could  be  taxed  by  a  State  to  the  railroad 
company  as  the  owner  thereof;  and  (c)  those 
which  were  concerned  with  the  nature  and 
character  of  acts  which  were  adequate  to 
initiate  a  right  to  public  land  which  would 
be  paramount  to  a  list  of  selections  when  the 
acts  wer^  done  before  the  filing  of  the  list  of 
selections.  In  none  of  the  cases,  moreover, 
was  the  well-settled  doctrine  of  this  court 
as  to  relation,  even  by  remote  implication, 
questioned.  Indeed,  in  most  of  the  c^ses  re- 
lied upon,  the  previous  decisions  to  which  we 
have  referred  expounding  the  doctrine  of  rela- 
tion, were  approvingly  cited  or  expressly  re- 
affirmed. The  Sjoli  case,  from  the  facts  we 
have  already  stated,  is  clearly  here  inappli- 
cable, because  it  falls  in  the  third  of  the 
above  classes.  If  it  be  conceded  that  general 
language  was  used  in  the  opinion  in  that  case 
which,  when  separated  froip  its  context  and 
disassociated  from  the  issues  which  the  case 
involved,  might  be  considered  as  here  con- 
trolling, that  result  could  not  be  accomplished 
without  a  violation  of  the  fundamental  rule 
announced  in  Cohen  v.  Virginia,  6  Wheat. 
399,  5  U.  S.  (L.  ed.)  290,  so  often  since  re- 
iterated an^  expounded  by  this  court,  to  the 
effect  that  'general  expressions  in  every  opin- 
ion are  to  be  taken  in  connection  with  the 
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case  in  which  those  expressions  are  used.  If 
they  go  beyond  the  case,  they  may  be  respect- 
ed, but  ought  not  to  control  the  judgment  in 
a  subsequent  suit  when  the  very  point  is  pre- 
sented for  decision.'  The  wisdom  of  the  rule 
finds  apt  illustration  here  when  it  is  consid- 
ered that  not  even  an  intimation  was  con> 
veyed  in  the  Sjoli  case  of  any  intention  to 
overrule  the  repeated  prior  decisions  of  this 
court  concerning  the  operation  and  effect  of 
tlie  doctrine  of  relation  upon  the  approval, 
by  the  Secretary  of  the  Interior,  of  a  lawful 
list  of  selections.  That  the  general  expres- 
sions in  the  Sjoli  case  are  not  persuasive  here 
clearly  results  from  the  demonstration  which 
we  have  previously  made  [389]  that  to  apply 
them  would  be  in  effect  to  destroy  the  indem- 
nity provisions  of  the  granting  act." 

The  contention  that  we  are  without  juris- 
diction in  this  case  to  control  the  action  of 
the  Secretary  by  injunction  is  without  merit. 
The  discretionary  power  of  the  Secretary  is 
not  involved.  The  indemnity  list  is  -conceded 
to  be  in  regular  form  and  to  contain  land 
lawfully  subject  to  selection  by  the  railroad 
company  on  the  date  the  list  was  filed  in  the 
land  office.  Rejection  and  cancellation  of  the 
selection  list  have  been  ordered  because  sub- 
sequent to  selection  the  land  was  attempted 
to  be  withdrawn  by  executive  order  for  a 
water-power  site.  This  selection  being  in 
every  respect  lawful,  the  act  of  Congress  con- 
ferred upon  the  railway  company  the  right  to 
make  it,  and  upon  the  Secretary  the  duty  of 
approving  it,  and  accordingly  issuing  a  pat- 
ent therefor.  His  discretion  ceased  with  the 
finding  that  the  selection  had  been  lawfully 
made.  All  further  duties  were  merely  minis- 
terial, and  the  situation  could  not  be  changed 
by  invoking  the  aid  of  the  intervening  Power- 
Site  Act  and  executive  order.  The  rights  of 
the  railroad  company  had  become  vested  by 
operation  of  \a.\v,  and  could  not  be  devested 
without  due  compensation  either  by  an  act 
of  Congress  or  by  an  executive  order. 

To  hold  that  discretionary  power  exists  in 
the  Secretary  to  reject  or  cancel  a  selection 
list  of  indemnity  lands  conceded  by  him  to 
have  been  valid  at  the  date  of  filing  the  list 
in  the  land  office  would  be  equivalent  to  vest- 
ing him  with  power  to  disregard  an  express 
mandate  of  Congress.  Congress  has  provided 
in  different  ways  for  the  disposition  of  the 
public  lands,  and  to  hold  that  when  strict 
compliance  has  been  made  with  the  require- 
ments of  the  law,  the  Secretary  still  has  dis- 
cretion to  "deny  rights  acquired  thereunder, 
would  be  equivalent  to  endowing  him  with 
the  power  to  disregard  the  law  and  devest  the 
citizen  of  rights  expressly  conferred  by  law. 

In  the  case  of  Daniels  v.  Wagner,  237  U.  S. 
547,  59  U.  S.  (L.  ed.)  1102,  L.R.A.1916A 
1116,  36  S.  Ct.  740,  Ann.  CaB.  1917A  40, 
where  a  lieu-land  application,   in   every  re- 


spect in  compliance  with  the  law,  was  made, 
and,  while  pending  approval  by  the  Secretary, 
other  entries  were  permitted  to  be  made,  the 
[390]  question  of  the  discretionary  power  of 
the  Secretary  of  the  Interior  in  public  land 
matters  was  exhaustively  considered.  Since 
the  situation  there  in  respect  of  discretionary 
power  was  on  all  fours  with  the  present  case, 
we  feel  justified  in  quoting  at  some  length 
from  the  opinion  of  Chief  Justice  White  as 
follows :  "This  brings  us  to  determine  wheth- 
er the  Land  Department  had  a  right  to  reject 
a  prior  lieu-land  entry  or  entries  and  award 
the  land  to  subsequent  and  subordinate  appli- 
cants under  the  assumption  that  it  possessed 
a  discretionary  right  to  do  so,  an  authority 
the  possession  of  which  was  sustained  by  both 
the  courts  below.  In  primarily  testing  the 
proposition  from  the  point  of  view  of  prin- 
ciple it  is  well  at  once  to  exactly  fix  its  true 
import.  In  doin^  so  it  is  to  be  conceded  (a) 
that  the  act  of  Congress  gave  the  right  to 
one  whose  land  had  come  to  be  included  bv 
operation  of  law  in  a  forest  or  other  reserva- 
tion to  apply  to  the  Land  Ofiice  and  obtain 
the  right  to  enter  an  equal  amount  of  public 
land  upon  the  surrender  to  the  United  State:* 
of  the  land  situated  in  the  reservation  and 
upon  the  doing  and  offering  to  do  everything 
required  by  the  law  or  the  lawful  regulations 
of  the  Land  Department  to  be  done  or  offered 
to  be  done  for  that  pui^pose;  (b)  that  in  the 
particular  case  the  application  to  enter  the 
lieu  land  came  within  the  grant  of  the  stat- 
ute, and  all  that  was  required  by  law  or  law- 
ful regulation  was  done  by  the  applicant  in 
order  to  obtain  entry,  and  (c)  that  it  was 
the  plain  duty  of  the  proper  authorities  of 
the  Department  on  the  filing  of  the  entry  in 
due  course  under  the  law  to  grant  it.  When 
these  conclusions  are  accepted,  it  results  that 
the  claim  of  discretionary  power  is  substan- 
tially this:  That  in  a  case  where  under  an 
act  of  Congress  a  right  is  conferred  to  make 
an  application  to  enter  public  land  and  a 
duty  imposed  upon  the  Department  to  permit 
the  entry,  the  Department  is  authorized  in 
its  discretion  to  refuse  to  allow  that  to  be 
done  which  is  commanded  to  be  done,  and 
thus  deprive  the  individual  of  the  right  which 
the  law  gives  him.  And  it  becomes  moreover 
certain  that  the  necessary  result  of  this  as- 
sertion is  the  following:  That  although  Con- 
gress may  have  the  power  to  provide  for 
the  disposition  of  the  public  domain  and 
fix  the  terms  and  conditions  upon  which  the 
[391]  people  may  enjoy  the  right  to  purchase, 
it  has  not  done  so,  since  every  command 
which  it  has  expressed  on  this  subject  may 
be  disregarded  and  evexy  right  which  it  has 
conferred  on  the  citizen  may  be  taken  away 
by  an  unlimited  and  undefined  discretion 
which  is  vested  by  law  in  the  administrative 
ofiicers  appointed  ler  the  purpose  of  giving 
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effect  to  the  law.  When  the  true  character 
of  the  propoBition  is  thus  fixed,  it  becomes 
unnecessary  to  go  further  to  demonstrate  its 
want  of  foundation." 

It  follows  from  a  review  of  the  decisions, 
and  especially  of  the  Weyerhaeuser  and  Dan- 
iels cases,  that  the  right  of  a  railroad  com- 
pany under  an  indemnity  selection  is  to  be 
determined  from  the  status  of  the  land  at 
the  date  of  selection,  and  where,  as  in  this 
case,  the  selection  is  in  all  respects  lawful 
at  the  time  it  is  made,  the  right  of  the  com- 
pany attaches  as  of  that  date.  The  language 
used  in  the  granting  acts — ^''under  the  direc- 
tion of"  or  "with  the  approval  of"  the  Secre- 
tary of  the  Interior — ^merely  relates  to  the 
general  supervisory  power  of  the  Secretary 
to  determine  whether  the  selections  were  law- 
fully made  and,  if  so,  to  approve  and  issue  a 
patent  for  the  lands  selected.  The  discretion 
of  the  Secretary  being  limited  to  a  determina- 
tion of  the  right  of  the  railroad  company  to 
make  a  selection  and  whether  or  not  the  land 
selected  meets  the  requirements  of  the  grant- 
ing act,  it  follows,  when  the  selection  is 
found  to  be  in  all  respects  within  the  pro- 
visions of  the  act,  discretion  at  that  moment 
ceases,  and  nothing  remains  for  the  Secretary 
but  the  ministerial  duty  imposed  by  the  con- 
ditions of  the  act  of  approving  for  patent. 

It  is  vigorously  urged  by  counsel  for  the 
government  that  since  patent  had  not  passed 
from  the  United  States  to  plaintiff  railroad 
company  for  the  land  in  question,  title  still 
remained  in  the  government,  and  it  was  with- 
in the  power  of  Congress  to  withdraw  the 
land,  and  thus  destroy  plaintiff's  claim.  It 
is  undoubtedly  true  that  Congress  may  do 
with  the  public  lands  as  it  deems  proper.  It 
may  withdraw  from  settlement,  grant,  or  pur- 
chase any  portion  of  it,  so  long  as  it  remains 
public  domain,  and  adverse  rights  have  not 
vested.  But  it  by  no  means  follows  that  this 
right  of  withdrawal  continues  until  title 
passes  [392]  by  issue  of  a  patent.  It  con- 
tinues until  the  purchaser  or  grantee,  as  in 
this  instance,  complies  with  all  the  required 
prerequisites  which  would  entitle  him  to  a 
patent.  When  that  is  done,  a  property  right 
is  vested  which  the  government  itself  cannot 
take  away  without  making  due  compensation. 
As  was  said  in  Campbell  y.  Wade,  132  U.  S. 
34,  38,  33  U.  S.  (L.  ed.)  240,  242,  10  S.  Ct. 
9 :  "In  the  present  case,  before  the  act  with- 
drawing the  lands  from  sale,  which  was 
equivalent  to  a  repeal  of  the  act  authorizing 
the  sale,  could  be  held,  to  impair  any  vested 
right  of  the  applicant,  he  must  have  done 
everything  required  by  law  to  secure  such 
right.  Until  then  no  contract  could  arise  in 
any  way  binding  upon  the  State.  No  con- 
tract rights  of  the  petitioner  were  therefore 
violated  by  its  legislation/' 

As  we  have  endeavored  to  point  out,  the 
railroad  company  has  performed  every  duty 


imposed  upon  it  by  law,  leaving  in  the  Secre- 
tary only  the  ministerial  duty  of  approving 
the  selection  list  and  issuing  a  patent.  By 
the  act  of  Congress  plaintiff  company  was 
granted  a  substantial  right  in  these  indem- 
nity lands.  It  was  a  grant  of  power  under 
certain  prescribed  conditions  to  make  selec- 
tion of  lands  to  reimburse  it  for  place  lands 
lost  by  settlement  or -otherwise  prior  to  the 
grant.  The  right  to  exercise  this  power  of 
selection  exists  from  the  date  of  the  survey 
of  the  indemnity  land.  When  the  power  was 
lawfully  exercised,  as  in  this  instance,  the 
company  had  complied  with  all  the  prerequi- 
sites essential  to  establish  its  right.  A  con- 
tract then  existed,  the  obligations  of  which 
could  not  be  impaired  even  by  Congress  itself. 
"The  United  States  cannot,  any  more  than  a 
State,  interfere  with  private  rights,  except 
for  legitimate  governmental  purposes.  They 
are  not  included  under  the  constitutional  pro- 
hibition which  prevents  States  from  passing 
laws  impairing  the  obligation  of  contracts, 
but  equally  with  the  States  they  are  prohib- 
ited from  depriving  persons  or  corporations 
of  property  without  due  process  of  law.  They 
cannot  legislate  back  to  themselves,  without 
making  compensation,  the  lands  they  have 
given  this  corporation  to  aid  in  the  construc- 
tion of  its  railroad.  Neither  can  they  by 
legislation  [393]  compel  the  corporation  to 
discharge  its  obligations  in  respect  to  the 
subsidy  bonds  otherwise  than  according  to 
the  terms  of  the  contract  alreadv  made  in 
that  connection.  The  United  States  are  as 
much  bound  by  their  contracts  as  are  indi- 
viduals. If  they  repudiate  their  obligations, 
it  is  as  much  repudiation,  with  all  the  wrong 
and  reproach  that  term  implies,  as  it  would 
be  if  the  repudiator  had  been  a  State  or  a 
municipality  or  a  citizen.  No  change  can  be 
made  in  the  title  created  by  the  grant  of  the 
lands,  or  in  the  contract  for  the  subsidy 
bonds,  without  the  consent  of  the  corporation. 
All  this  is  indisputable."  Sinking  Fund 
Cases,  99  U.  S.  700,  718,  25  U.  S.  (L.  ed.) 
406,  601. 

Though  the  right  of  plaintiff  company,  as 
we  have  shown,  rests  upon  a  statutory  con- 
tract, the  same  rule  is  applicable  as  in  the 
case  of  a  purchaser  of  public  lands  under  an 
act  of  Congress  providing  the  terms  upon 
which  they  can  be  disposed  of  to  settlers  by 
the  Land  Department.  The  supervisory  pow- 
er of  the  Secretary  only  extends  to  ascertain- 
ing whether  or  not  there  has  been  a  full  com- 
pliance with  the  law.  Wlien  that  is  found, 
or  conceded,  as  here,  his  supervisory  power 
ceases,  and  the  right  of  the  settler  vests.  No 
greater  power  exists  in  Congress  to  interfere 
with  contract  rights  thus  established.  "The 
power  of  rcjjulation  and  disposition,  conferred 
upon  Congress  by  the  Constitution,  only 
ceases  when  all  the  preliminary  acts  pre 
scribed  by  those  laws  for  the  acquisition  of 
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the  title,  iccluding  the  payment  of  the  pur- 
chase price  of  the  land,  have  been  performed 
by  the  settler.  When  these  prerequisites  have 
been  complied  with,  the  settler  for  the  first 
time  acquires  a  vested  interest  in  the  prem- 
ises occupied  by  him,  of  which  he  cannot  be 
subsequently  deprived.  He  is  then  entitled 
to  a  certificate  of  entry  from  the  local  land 
officers,  and  ultimately  to  a  patent  for  the 
land  from  the  United  States."  Yosemite  Vkl- 
ley  Case,  15  Wall.  77,  87,  21  U.  S.  (L.  ed.) 
82,  85. 

It  will  hardly  be  contended  that  a  railroad 
company  under  a  land  grant  act  acquires  a 
property  right  inferior  to  that  of  an  entry- 
man  upon  the  public  domain.  The  railroad 
company  in  this  instance  contracted  not  only 
to  construct  its  road,  but  [394]  entered  into 
a  continuing  obligation  to  furnish  free  trans-^ 
portation  of  government  property  and  troops. 
It  stands  in  the  legal  status  of  a  purchaser 
who,  by  payment  of  the  purchase  price,  ac- 
quires an  interest  of  which  he  cannot  be  de- 
vested even  by  the  government,  without  due 
compensation. 

Nor  is  there  merit  in  the  suggestion  that 
this  is  a  suit  against  the  United  States,  and 
the  court  is,  therefore,  without  jurisdiction. 
The  term  "public  lands,"  as  used  in  our  legis- 
lation, describes  lands  subject  to  sale  or  other 
disposition  under  general  laws.  Newhall  v. 
Sanger,  92  U.  S.  761,  23  U.  S.  (L.  ed.)  769; 
Bardon  v.  Northern  Pac.  R.  Co.  145  U.  S.  535, 
36  IJ.  S.  (L.  ed.)  806,  12  S.  Ct.  856;  U.  S.  v. 
Buchanan,  232  U.  S.  72,  76,  58  U.  S.  (L.  ed.) 
5n,  514,  34  S.  Ct.  237.  It  logically  follows 
that  when  lands  have  passed  out  of  the  public 
domain  and  become  vested  in  an  individual 
or  corporation,  they  are  no  longer  property 
of  the  United  States.  An  action,  then,  to 
compel  the  officers  of  the  government  to  per- 
form the  duty  presci:;ibed  by  law  in  recogniz- 
ing the  rights  so  vested,  is  neither  an  action 
against  the  United  States,  nor  an  action  af- 
fecting property  belonging  to  the  United 
States.  It  will  not  do  to  say  that  the  in- 
junction will  have  the  effect  of  nullifying  an 
executive  order.  If  the  order  was  made  with- 
out lawful  authority,  it  was  a  mere  nullity 
and  entitled  to  no  consideration  as  against 
rights  already  vested.  The  proper  remedy  in 
such  cases  is  by  injunction.  Lane  v.  Watts, 
234  U.  S.  525,  540,  58  U.  S.  (L.  ed.)  1440,, 
1456,  34  S.  a.  965. 

The  action  here  is  to  prevent  an  abuse  of 
discretion  by  the  Secretary  growing  out  of  a 
misapprehension  of  his  duty  under  the  law.- 
"But  the  power  of  supervision  and  correction 
is  not  an  unlimited  or  an  arbitrary  power. 
It  can  be  exerted  only  when  the  entry  was 
made  upon  false  testimony,  or  without  au- 
thority of  law.  It  cannot  be  exercised  so  as 
to  deprive  any  person  of  land  lawfully  entered 
and  paid  for.     By  such  entry  and  payment 


the  purchaser  secures  a  vested  interest  in  the 
property  and  a  right  to  a  patent  therefor, 
and  can  no  more  be  deprived  of  it  by  order 
of  the  Commissioner  than  he  can  be  deprived 
by  sucli  order  of  any  other  lawfully  acquired 
property.  [395]  Any  attempted  deprivation 
in  that  way  of  such  interest  will  be  corrected 
whenever  the  matter  is  presented  so  that  the 
judiciary  can  act  upon  it."  Cornelius  v.  Kes- 
sel,  128  U.  S.  456,  460,  32  U.  S.  (L.  ed.)  482, 
483,  9  S.  Ct.  122. 

The  rule  was  even  more  positively  stated 
in  Ballinger  v.  U.  S.  216  U.  S.  240,  249,  17 
Ann.  Cas.  969,  54  U.  S.  (L.  ed.)  464,  468, 
30  S.  Ct.  338,  as  follows:  "Whenever,  in 
pursuance  of  the  legislation  of  Congress^ 
rights  have  become  vested,  it  becomes  the 
duty  of  the  courts  to  see  that  those  rights 
are  not  disturbed  by  any  action  of  an  execu- 
tive officer,  even  the  Secretary  of  the  Interior, 
the  head  of  a  department.  However  laudable 
may  be  the  motives  of  the  Secretary,  be,  as 
all  others,  is  bound  by  the  provisions  of  con- 
gi'essional  legislation."  This  was  but  an  ap- 
proval of  Garfield  v.  U.  S.  211  U.  S.  249,  262, 
53  U.  S.  (L.  ed.)  168,  174,  29  S.  Ct.  62,  where 
the  court  said:  "There  is  no  place  in  our 
constitutional  system  for  the  exercise  of  ar- 
bitrary power,  and  if  the  Secretary  has  ex- 
ceeded the  authority  conferred  upon  him  by 
law,  then  there  is  power  in  the  courts  tc 
restore  the  status  of  the  parties  aggrieved  b} 
such  unwarranted  action." 

The  decree  is  reversed  with  costs,  and  the 
cause  is  remanded  with  instructions  to  enter 
a  decree  restraining  defendants  from  rejecting 
and  canceling  plaintiff's  selection  list,  with 
directions  to  vacate  the  order  withdrawing 
the  land  in  suit  for  a  power  site,  and  to 
approve  plaintiff's  selection  for  patent 

Reversed  and  remanded. 


Public  Lands  Snbjeot  to  Diritkdrawal 
from  SottlemeAt  for  DITater  Power  or 
Similar  Purpose* 

Generally,   1008. 

Effect  of  Occupation  for  Oil  or  Gas  Explora- 
tion: 
In  General,  1Q09. 
What  Constitutes  Diligent  Prosecution  of 

Work,   1010. 
Sufficiency  of  Group  Development  Work, 

1012. 
Scope  of  Occupation*  1013. 


OeneraUy* 

The  act  of  Congress  known  as  the  *Tickett 
Act"  (Act  June  25,  1910,  c.  421,  ^8  Fed.  St. 
Ann.  2d  ed.  657)  authorizes  the  President  in 
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his  discretion  to  withdraw  Irom  settlement, 
location,  sale  or  entry  "any  of  the  public 
lands  of  the  United  States  including  the  dis- 
trict of  Alaska"  and  reserve  the  same  for 
water-power  sites,  irrigation,  etc 

Apart  from  any  proviso  in  the  act,  if  lands 
have  before  an  attempted  withdrawal  become 
subject  to  a  definite  private  right  to  the 
title,  they  are  no  longer  public  lands  of  the 
United  States  within  the  act.  See  the  re- 
ported case,  wherein  it  is  held  that  after  a 
railroad  company,  part  of  whose  land  grant 
id  found  to  be  occupied  by  settlers,  has  filed 
a  proper  list  of  indemnity  lands,  no  with- 
<drawal  under  the  "Pickett  Act"  can  be  made 
of  lands  on  that  list. 

In  addition  to  the  proviso  discussed  in  the 
following  subdivision  of  this  note,  the  Pick- 
ett Act  excepts  from  its  provisions  lands  em- 
braced in  any  lawfid  homestead  or  desert- 
land  entry.  No  case  seems  to  have  passed  on 
that  exception. 

As  to  the  withdrawal  of  public  lands  for 
forest  reserve  purposes,  see  the  note  to  Chesa- 
peake, etc.  Tel.  Co.  v.  Goldsborough,  Ann.  Caa. 
1917A  1,  at  page  20. 

Effect  of  Occupation  for  Oil  or  Qas  Ex* 

ploration. 

In  General. 

Practically  all  the  litigation  involving  thb 
construction  of  the  "Pickett  Act"  has  arisen 
with  reference  to  the  proviso  in  the  second 
section  thereof  that  "the  rights  of  any  per- 
son who  at  the  date  of  any  order  of  with- 
drawal heretofore  or  hereafter  made  is  a  bona 
fide  occupant  or  claimant  of  oil  or  gas  bear- 
ing la^ds,  and  who  at  such  date  is  in  the 
diligent  prosecution  of  work  leading  to  the 
discovery  of  oil  or  gas,  shall  not  be  affected 
or  impaired  by  such  order  so  long  as  such 
occupant  or  claimant  shall  continue  in  dili- 
gent prosecution  of  said  work." 

With  respect  tp  the  purpose  of  that  proviso 
it  was  said  in  U.  S.  v.  Thirty-Two  Oil  Co. 
242  Fed.  7dO:  "The  general  purpose  of  thiB 
act  ^8^8  to  authorize  the  withdrawal  of  public 
lands  by  the  President  for  certain  specified 
purposes.  Large  areas  had,  however,  been 
pzeviously  withdrawn,  particularly  by  the 
order  of  September  27,  1900,  in  the  oil-bear- 
ing districts  of  California.  It  was  claimed 
and  represented  to  Congress  that  many  per- 
sons and  corporations  were  bona  fide  occupants 
or  claimants  of  land  within  such  withdrawn 
area,  under  paper  locations,  and  when  over- 
taken by  the  withdrawal  were  engaged  in  the 
work  of  discovery,  and  as  a  result  of  the 
withdrawal,  if  valid,  the  benefit  of  such  work 
and  development  which  fell  short  of  discovery 
would  be  entirely  lost.  To  save  the  rights 
and  interests  of  such  claimants  or  occupants 
Ann.  Caa.  1918C. — 64. 


against  the  operation  of  a  withdrawal.  Con- 
gress provided  in  the  Pickett  Act  that:  'The 
rights  of  any  person  who  at  the  date  of  any 
withdrawal  order  heretofore  or  hereafter 
made,  is  a  bona  fide  occupant  or  claimant  of 
oil  or  gas  bearing  lands,  and  who  at  such 
date  is  in  diligent  prosecution  of  the  work 
leading  to  discovery  of  oil  or  gas,  shall  not 
be  affected  or  impau-ed  by  such  order,  so  long 
as  such  occupant  or  claimant  shall  continue 
in  diligent  prosecution  of  said  work.*  The 
rights  therein  conferred  or  confirmed  are 
manifestly  confined  to  bona  fide  occupants  or 
claimants  of  public  land  and  who  were  in 
diligent  prosecution  of  work  leading  to  dis- 
covery when  overtaken  by  a  withdrawal.  In 
other  words,  if  a  bona  fide  operator,  who  has 
made  or  was  holding  under  a  location  in  other 
respects  legal,  except  as  to  discovery,  and  on 
the  date  of  withdrawal  was  engaged  in  work 
leading  to  discovery  of  oil  or  gas  thereon, 
and  he  continued  such  work  to  discovery,  his 
rights  would  not  be  affected  or  impaired  by 
the  withdrawal,  and  he  would  be  entitled  to 
the  same  rights  under  the  mining  laws  as 
if  the  land  had  never  been  withdrawn." 

So  in  U.  S.  V.  North  American  Oil  Consol. 
242  Fed.  723,  the  court  said  with  respect  to 
the  right  of  a  claimant  after  a  discovery  of 
oil  or  gas:  "It  is  true  the  Pickett  Act  pro- 
vides that  the  right  of  a  bona  fide  occupant 
or  claimant  at  the  date  of  a  withdrawal  or- 
der, and  who  was  at  such  time  in  diligent 
prosecution  of  *work  leading  to  discovery.' 
shall  not  be  impaired  or  affected  so  long  as 
such  occupant  or  claimant  shall  continiie  in 
diligent  prosecution  of  'said  work,'  referring 
logically  to  work  leading  to  discovery,  thus 
implying  that  when  discovery  is  made  his 
right  shall  no  longer  continue.  It  cannot  be 
supposed,  however,  that  Congress  intended 
any  such  result.  The  duty  therefore  devolves 
upon  the  court  to  search  out  the  true  mean- 
ing of  the  law,  and  to  permit  the  spirit  and 
reason  to  prevail  over  the  letter.  U.  S.  v. 
Miilvey,  C.  C.  A.  2d  Cir.  1916,  232  Fed.  613, 
146  C.  C.  A.  471;  Holy  Trinity  Church  v. 
U.  S.  (1802)  143  U.  S.  457,  12  S.  Ct.  511, 
36  U.  8/  (L.  ed.)  226.  And,  so  construed, 
18  conferred  upon  an  occupant  or  claimant  of 
withdrawn  land,  who  Is  within  its  provisions, 
the  right  to  continue  his  work  to  a  discovery, 
and  the  benefit  thereof,  as  if  the  land  had  not 
been  withdrawn,  with  the  same  right  in  the 
government  to  re-enter,  if  the  diligence  was 
not  continuous,  as  a  private  citizen  would 
have  had  if  the  land  had  not  been  withdrawn." 

In  U.  S.  V.  Thirty-Two  Oil  Co.  242  Fed. 
730,  the  court  said:  "The  proviso  in  the 
Pickett  Act  is  somewhat  indefinite  and  uncer- 
tain, but  when  interpreted  in  the  light  of  the 
known  conditions  and  the  purpose  of  Con- 
gress, it  was  intended,  I  take  it,  to  confer 
upon   those  occupying  or  claiming  in  good 
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faith  at  the  time  of  withdrawal  public  land 
within  a  withdrawn  area,  with  the  bona  fidp 
intention  of  complying  with  the  mining  laws, 
and  who  were  at  such  time  in  diligent  prose- 
cution of  work  leading  to  discovery  thereon, 
the  right  to  continue  such  work  if  discovery 
was  subsequently  made,  and  the  right  to  re- 
tain possession  and  extract  the  oil,  or  take 
title  by  patent,  the  same  as  if  the  land  had 
not  been  withdrawn." 

In  U.  S.  V.  Stockton  Midway  Oil  Co.  240 
Fed.  1006,  it  was  said:  "The  Pickett  Act 
(36  Stat.  847),  .  .  .  while  neither  ac- 
knowledging nor  repudiating  the  validity  of 
the  withdrawal  order,  limited  the  extent  to 
which  such  order  might  otherwise  go,  if  valid, 
by  protecting  from  withdrawal  those  who 
were  at  the  date  of  withdrawal  'in  diligent 
prosecution  of  work  leading  to  discovery  of 
oil  or  gas.*  In  other  words,  by  this  act  Con- 
gress sought  to  give  oil  locators  before  dis- 
covery the  same  rights  as  against  the  govern- 
ment that  judicial  decisions  had  given  them 
as  against  third  persons.  There  is  no  infer- 
ence to  be  drawn,  however,  that  Congress, 
legislating,  as  it  then  was  as  to  withdrawals 
and  in  aid  of  the  proprietary  rights  of  the 
government,  was  intending  to  confer  any  ad- 
ditional rights,  particularly  as  against  the 
government,  upon  those  claiming,  without  a 
discovery,  land  withdrawn  by  competent  au- 
thority. The  net  result  of  the  situation,  then, 
was  that,  upon  the  withdrawal  of  the  land 
embraced  within  his  claim,  in  the  absence  of 
a  discovery,  a  claimant  possessed  no  rights 
at  all,  as  against  the  government,  save  the 
right,  if  he  were  then  actually  engaged  in 
the  diligent  prosecution  of  work  leading  to  a 
discovery  of  oil  or  gas  on  such  claim  to  'con- 
tinue in  diligent  prosecution'  of  such  work 
until  a  discovery,  as  a  result  of  such  con- 
tinued diligent  prosecution,  had  been  effected. 
By  that  event,  of  course,  and  not  till  then, 
his  immunity  as  against  attack  by  the  gov- 
ernment in  its  proprietary  capacity  would  be 
complete.  Previously  to  such  event,  and  in 
the  absence  of  the  required  diligent  prosecu- 
tion of  work,  he  has  no  defense  to  the  govern- 
ment's claims." 

What   Constitctes   Diligent  Pbosecution 

OF  Work. 

As  to  what  constitutes  the  diligent  prosecu- 
tion of  the  work  of  exploration  which  is  made 
an  essential  to  the  protection  of  claimants  of 
oil' or  gas  lands,  the  court  said  in  U.  S.  v. 
North  American  Oil  Consol.  242  Fed.  723: 
"What  constitutes  diligent  prosecution  of 
work  does  not  lend  itself  to  exact  definition. 
Diligence  is  a  relative  term,  and  what  is  due 
diligence  in  a  given  case  must  be  determined 
by  the  circumstances.  Chief  Justice  Lewis,  in 
dphir  Silver  Min.  Co.  v.  Carpenter  (1869)  4 


New.  534,  546,  97  Am.  Dec  55t9,  says 
that  it  4s  that  constancy  or  8teadin»«>8  of 
purpose  which  is  usual  with  men  engaged  in 
like  enterprises;  .  .  .  such  assiduity  in 
the  prosecution  of  the  enterprise  as  will  mani- 
fe^  to  the  world  a  bona  fide  intention  to 
complete  it  within  a  reasonable  time.  It  is 
the  doing  of  an  act,  or  series  of  acts,  with 
all  practicable  expedition,  with  no  delay,  ex- 
cept such  as  may  be  incident  to  the  work 
itself,'  and  that  'the  law  does  not  require 
any  unusual  or  extraordinary  effort  but  only. 
that  which  is  usual,  ordinary,  and  reason- 
able.' And  the  supreme  court  of  California, 
in  McLemore  v.  Express  Oil  Co.  (1910)  15* 
Cal.  659,  112  Pac.  69,  139  A.  S.  R.  147,  Bays 
that  diligent  prosecution  of  the  work  of  dis- 
covery on  an  oil  mining  claim — 'does  not 
mean  the  doing  of  assessment  work.  It  does 
not  mean  the  pursuit  of  capital  to  prosecute 
the  work.  It  does  not  mean  any  attempted 
holding  by  cabin,  lumber  pile,  or  unused  der- 
rick. It  means  the  diligent,  continuous  pros- 
ecution of  the  work,  with  the  expenditure  of 
whatever  money  may  be  necessary  to  the  end 
in  view.'  To  bring  an  occupant  or  claimant 
of  oil  or  gas-bearing  lands  within  the  provi- 
sions of  the  Pickett  Act,  it  is  not  necessary 
that  he  was  engaged  in  actual  drilling  for 
oil  or  gas  on  a  particular  tract  at  the  date 
of  withdrawal  (U.  S.  v.  Grass  Creek  Oil,  etc. 
Co.  [C.  C.  A.  8th  Cir.  1916]  236  Fed.  481. 
i49  C.  C.  A.  533),  or  necessarily  that  work 
Svas  then  being  performed  upon  the  identical 
claim  upon  which  discovery  must  ultimately 
be  made  in  order  to  make  location.  It  is 
enough  if  reasonable  effort  was  being  made 
at  that  time,  indicating  a  bona  fide  intention 
to  complete  the  work  of  discovery  on  the 
particular  claim  with  all  practical '  expedi- 
tion; such  intention  being  manifested  by  the 
doing  of  physical  act  or  acts  which  had  a 
direct  tendency  to  facilitate  the  exploration 
for  and  discovery  of  oil  or  gas  thereon,  al- 
though drilling  had  not  commenced  and  the 
work  may  not  have  been  on  such  claim.  St. 
Louis  Smelting,  etc.  Co.  v.  Kemp  (1882)  104 
U.  S.  636,  26  U.  S.  (L.  ed.)  876;  U.  S.  ▼. 
Thirty -Two  Oil  Co.  (S.  D.  Cal.  1917)  242 
Fed.  730,  just  decided;  U.  S.  v.  Ohio  Oil  Co. 
(D.  C.  [Wyo.  1916])  240  Fed.  996." 

"Whether  an  occupant  or  claimant  of  oil 
or  gas-bearing  land  at  the  date  of  a  with< 
drawal  order  was  at  that  time  engaged  in 
diligent  prosecution  of  work  leading  to  dis- 
covery is  a  question  of  fact.  No  hard  or  fast 
rule  applicable  to  all  cases  has  or  can  be  laid 
down  by  which  it  can  be  determined.  Each 
case  must  depend  to  a  large  extent  upon  its 
own  facts  and  circumstances.  Greneral  prin- 
ciples only  can  be  stated.'*  U.  S.  v.  Thirty- 
Two  Oil  Co.  242  Fed.  730. 

In  U.  S.  V.  Midway  Northern  Oil  Co.  232 
Fed.  619,  it  Vas  said:     '*There  is  no  inten- 
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tion  manifest  in  tlie  statute,  as  far  as  I  can 
see,  to  protect  or  confer  any  rights  on  those 
who  had  merely  made  a  filing  prior  to  the 
"withdrawal  order,  but  who  were  unable  to 
engage  in  work  looking  to  discovery,  but  only 
those  who  were  at  the  date  of  the  order  bona 
fide  occupants  or  claimants  of  the  lands  with- 
drawn and  actually  engaged  in  the  diligent 
prosecution  of  such  work.  None  of  the  de- 
fendants come  within  this  category.  'Diligent 
prosecution  of  the  work  of  discovery  does  not 
mean  the  doing  of  assessment  work.  It  does 
not  mean  the  pursuit  of  capital  to  prosecute 
the  work.  It  does  not  mean  any  attempted 
holding,  by  cabin,  lumber  pile,  or  unused  der- 
rick. It  means  the  diligent,  continuous  pros- 
ecution of  the  work,  ^fith  the  expenditure  of 
\vhatever  money  may  be  necessary  to  the  end 
in  view.*  McLemore  v.  Express  Oil  Co.  supra. 
The  supreme  court  of  Nevada,  in  Ophir  Silver 
Min.  Co.  V.  Carpenter  (1869)  4  Nev.  634, 
538,  97  Am.  Dec.  550,  after  saying,  'Diligence 
is  defined  to  be  the  "steady  application  to 
business  of  any  kind,  constant  effort  to  ac- 
complish any  undertaking," '  adds:  'It  is 
that  constancy  or  steadiness  of  purpose  or 
labor  which  is  usual  with  men  engaged  in 
like  enterprises,  and  who  desire  a  speedy  ac- 
complishment of  their  designs ;  such  assiduity 
in  the  prosecution  of  the  enterprise  as  will 
manifest  to  the  world  a  bona  fide  intention  to 
complete  it  within  a  reasonable  time.  It  is 
the  doing  of  an  act,  or  series  of  acts,  with  all 
practical  expedition,  with  no  delay,  except 
such  as  may  be  incident  to  the  work  itself.' 
Now,  the  mere  effort,  however  diligent,  to 
obtain  water  for  drilling  purposes,  or  the 
inability  to  do  so,  which  is  all  the  evidence 
for  the  defendants  tends  to  show,  cannot  be 
held  to  constitute  diligent  prosecution  of 
work  looking  to  discovery  any  more  than  the 
pursuit  of  capital  to  prosecute  such  work,  or 
a  lumber  pile  or  unused  derrick,  can  be  held 
to  constitute  such  diligence.  The  question  is 
not  whether  the  defendants  were  able  to  pros- 
ecute the  work  of  discovery  at  the  date  of 
the  withdrawal  order,  but  whether  they  were 
actually  engaged  in  such  work  at  that  time." 
In  U.  S.  V.  Grass  Creek  Oil  Co.  236  Fed. 
481,  149  C.  C.  A.  533,  the  court  said:  "The 
enactment  of  this  proviso  by  Congress  could 
have  had  but  one  object  in  view,  and  that 
was  to  protect  the  rights  of  all  persons  who, 
at  the  date  of  an  order  of  withdrawal,  are 
occupying  or  claiming  oil-bearing  lands  in 
good  faith,  for  the  purpose  of  acquiring  them 
under  the  laws  of  the  United  States,  and  are 
diligently  prosecuting  the  work  leading  to  the 
discovery  of  oil.  Before  the  enactment  of 
this  statute  discovery  of  the  mineral  was 
essential  to  make  a  location.  As  frequently, 
in  fact  in  most  instances,  prospecting  was 
necessary  in  order  to  determine  whether  oil 
or  gas  are  on  the  public  lands,   and  large 


sums  of  money  were  necessarily  expended  to 
ascertain  this  fact,  Congress  by  this  proviso 
in  the  Act  of  1910  extended  its  protecting  arm 
to  those  acting  in  good  faith  in  an  effort  to 
ascertain  whether  there  was  oil  or  gas  under 
them.  In  our  opinion,  when  a  citizen  of  the 
United  States,  in  good  faith  enters  upon  pub- 
lic land  for  the  purpose  of  discovering  oil  or 
gas,  takes  possession  of  the  land  by  placing 
a  caretaker  thereon  while  he  is  taking  proper 
steps  to  obtain  the  material  necessary  for  the 
work  of  constructing  the  camps,  enters  into 
contracts  for  drilling,  acting  as  expeditiously 
as  possible  in  erecting  camps  and  preparing 
for  the  drilling,  spends  money  and  enters  into 
contracts  whereby  he  becomes  liable  for  sums 
of  money  to  prosecute  the  work  leading  to  the 
discovery  of  oil  or  gas,  and  as  soon  as  it  is 
possible,  by  the  exercise  of  proper  diligence, 
begins  the  work  of  drilling,  and  continues  it 
diligently  and  expeditiously  imtil  oil  is  dis- 
covered in  commercial  quantities,  he  is  within 
the  protection  of  this  proviso.  As  was  stated 
in  Borgwardt  v.  McKlttrick  Oil  Co.  (1913) 
164  Cal.  6o0,  130  Pac.  417,  although  that  case 
did  not  Involve  this  act  of  Congress,  but  was 
a  contest  between  claimants:  'We  do  not 
mean  to  hold  that  such  diligent  prosecution 
of  the  work  may  not  include  such  actual 
preparation  for  the  same  as  the  bringing  to 
the  claim  of  the  materials  necessary  therefor.' 
The  learned  counsel  for  the  government  in 
fact  concedes  the  correctness  of  this  proposi- 
tion. In  his  brief  he  says:  'It  is  not  con- 
tended by  the  government  that  the  construc- 
tion of  a  camp  might  not  be  a  part  of  such 
work,  but  that,  unless  such  camp  is  for  the 
purpose  of  furnishing  a  base  for  drilling  oper- 
ations upon  the  claims  in  controversy,  its 
construction  is  not  diligent  prosecution  of 
work,  so  far  as  the  claims  in  controversy  are 
concerned.'  The  evidence  clearly  shows  that 
the  defendants  brought  themselves  within  this 
rule.  Everything  they  did  was  'for  the  pur- 
pose of  furnishing  a  base  for  drilling  opera- 
tions on  the  lands  in  controversy.'  *' 

In  U.  S.  V.  McCutcheon,  234  Fed.  702,  the 
court  held  as  a  matter  of  law  that  the  evi- 
dence was  insufficient  to  show  diligent  prose- 
cution of  the  work,  saying:  "Recurring  to 
the  facts  in  the  case,  it  will  be  remembered 
that  the  company,  because  of  a  visit  of  its 
stockholders  to  the  ground,  and  because  all 
of  its  available  funds  were  exhausted,  dis- 
continued and  actually  ceased  work  looking 
to  a  discovery  of  oil  on  or  before  the  5th  day 
of  August,  1909,  almost  sixty  days  previous 
to  the  promulgation  of  the  withdrawal  order. 
It  thereupon  secured  an  extension  of  time 
under  its  contract  with  the  original  locators 
of  the  land,  within  which  it  might  delay  a 
resumption  of  operations.  This  extension  of 
time  lasted  until  November  5,  1909,  but  noth- 
ing was  done  on  the  property  at  that  time, 
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Qor  until  more  than  three  monthB  thereafter. 
It  further  appears  that  the  committee  of 
stockholders  discharged  the  employees  and 
left  the  property  in  charge  of  a  keeper  under 
salary  for  a  very  short  time.  Thereafter  a 
man,  working  on  an  adjoining  piece  of  prop- 
erty, at  the  instigation  of  the  Obispo  Com- 
pany, moved  onto  the  property  and  lived 
there,  rent  free,  'simply  to  hold  it  for  the 
Obispo  Company.'  Upon  this  state  of  facts 
it  would  seem  to  me  as  if  the  court,  upon 
the  trial,  would  be  compelled,  indubitably,  to 
indulge  in  the  conclusion  as  a  matter  of  law 
that  no  diligence  looking  to  a  discovery  of  oil 
upon  the  property  was  evident,  either  at  the 
date  of  the  withdrawal  order  or  for  some 
months  subsequent  thereto." 

Sufficiency  of  Geoup  Development  Work. 

There  is  apparently  some  conflict  of  opinion 
as  to  whether  the  requirement  of  diligent 
prosecution  of  the  discovery  work  is  satisfied 
by  group  development  work,  i.  e.,  exploration 
at  various  points  in  an  oil  or  gas  field  con- 
taining a  number  of  tracts  without  precise 
and  specific  exploration  of  each  particular 
tract.  In  U.  S.  v.  Ohio  Oil  Co.  240  Fed.  996, 
the  afiirmative  view  of  that  proposition  was 
apparently  taken  without  discussion. 

But  in  U.  S.  V.  Thirty-Two  Oil  Co.  242  Fed. 
730,  it  was  said:  "Group  improvement  or 
development,  'assessment  work/  or  work  nec- 
essary to  support  an  application  for  patent, 
as  authorized  and  required  by  Act  Feb.  12, 
1903,  ch.  548,  32  Stat.  L.  825  [6  Fed.  Stat. 
(2d  ed.)  607],  and  sections  2324,  2325,  R.  S. 
[6  Fed.  Stat.  (2d  ed.)  533,  555],  have,  in  my 
judgment,  no  application  as  such  to  cases  of 
this  character.  They  are  statutory  privileges 
accorded  to  and  obligations  imposed  upon  the 
claimants  of  mining  land  under  the  general 
mining  laws  after  location,  which  must  follow 
discovery,  and  have  no  reference  to  prior 
work.  Smith  V.Union  Oil  Co.  (1913)  166  Cal. 
217,  135  Pac.  966;  opinion  of  Judge  Bledsoe 
in  U.  S.  V.  Stockton  Midway  Oil  Co.  [S.  D. 
Cal.  1917]  240  Fed.  1006.  Decisions  constru- 
ing such  statutes,  and  especially  sections 
2324,  2325,  are  no  doubt  helpful  on  determin- 
ing what  will  be  considered  work  on  a  mining 
claim;  but  we  are  here  dealing  with  the 
rights  as  defined  and  conferred  by  the  Pickett 
Act,  which  was  designed  for  relief  of  bona 
fide  occupants  or  claimants  at  the  date  of  the 
withdrawal,  who  had  not  but  were  then  in- 
tending in  good  faith  to  make  a  discovery, 
and  who  were  manifesting  such  intention  by 
the  diligent  prosecution  of  work  tending 
thereto,  and  not  for  one  holding  under  paper 
locations,  or  locations  made  for  the  purpose 
of  enabling  one  person  to  acquire  a  larger 
area  of  mineral  land  by  one  discovery  than 
the  law  permitted  him  to  take,  or  one  who 


by  means  of  skeleton  derricks,  cabins,  so- 
called  assessment  work,  or  the  like,  was  en- 
deavoring to  hold  laud  temporarily  for  specu- 
lation, or  until  exploratory  work  on  adjoining 
property  owned  or  occupied  by  him,  or  in  the 
vicinity,  had  indicated  the  oil  or  nonoU  bear- 
ing quality.  I  have  no  doubt  that  work 
could  have  been  in  progress  at  the  date  of 
witlidrawal  on  one  of  a  group  of  locations, 
or  even  extraterritorially  to  any  of  them, 
which  could  properly  be  held  to  be  work 
leading  to  discovery  on  all,  such  as  the  build- 
ing of  roads,  laying  of  water  lines,  establish- 
ing camps,  assembling  material  and  equip- 
ment, and  the  like,  if  such  work  directly 
tended  to  and  was  purposely  designed  for  the 
development  of  each  location  with  all  prac- 
tical expedition.  Anvil  Hydraulic,  etc.  Co.  v. 
Code  [C.  C.  A.  9th  Cir.  1910]  182  Fed.  205, 
105  C.  C.  A.  45;  St.  Louis  Smelting,  etc.  Co. 
V.  Kemp  (1882)  104  U.  S.  636,  26  U.  S.  (L. 
ed.)  875;  Jackson  v.  Roby  (1883)  109  U.  S- 
440,  3  S.  Ct.  301,  27  U.  S.  (L.  ed.)  990;  U.  S. 
V.  Ohio  Oil  Co.  (D.  C.  [Wyo.  1916])  240  Fed. 
996.    But  such  is  not  the  case  in  hand.*' 

So  in  U.  S.  V.  Stockton  Midway  Oil  Co. 
240  Fed.  1006,  the  court  said:  "But  the  in- 
herent and  fundamental  weakness  of  defend- 
ant's contention  in  this  regard  is  that  the 
rule  of  'group  development'  both  in  the  stat- 
ute and  the  decisions,  relates  only  to  sub- 
sisting mineral  claims — i.  e.,  claims  upon  or 
within  which  a  discovery  has  been  made. 
.  .  .  The  decision  of  Judge  Riner,  of  the 
district  court  of  Wyoming,  in  U.  S.  v.  Ohio 
Oil  Co.  [D.  C.  Wyo.  1916]  240  Fed.  996,  is 
cited  in  support  of  defendant's  contention. 
True  it  is,  in  that  case,  that  Judge  Biner, 
apparently  without  giving  consideration  to 
the  precise  point  involved  herein,  did  hold 
that  work  done  apparently  on  one*  or  more 
claims  for  the  benefit  of  several  would  re- 
dound to  the  benefit  of  the  claimant  and  suf- 
fice, as  against  the  provisions  of  the  Pickett 
Act,  to  vest  him  with  a  valid  title  to  the  land 
as  mineral  land  with  respect  to  all  of  the 
claims.  Preliminarily,  it  should  be  observed 
that  with  respect  to  the  claims  in  question 
Judge  Riner  had  found  that  a  sufiScient  'dis- 
covery' in  law  had  been  made;  for  the  hold- 
ing of  the  claims  thereafter,  of  course,  the 
*group  development'  rule  adverted  to  by  Judge 
Riner  was  applicable  and  proper.  Moreover, 
it  is  apparent  from  the  facts  in  that  cas^ 
that  the  contract  entered  into  previously  to 
the  withdrawal  order  provided  for  the  drill- 
ing of  wells  'on  these  lands.'  It  would  seem, 
therefore,  as  if  in  that  case  there  was  a  posi- 
tive agreement  to  prosecute  work  by  the 
drilling  of  wells  upon  each  one  of  the  claims 
in  question.  Such  might  properly  have  been 
held  by  Judge  Riner  to  have  been  the  diligent 
prosecution  of  work  with  respect  to  all  of 
the  claims  at  the  time  of  the   withdrawal 
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order.    In  the  case  at  bar,  however,  it  is  ap- 
parent from  the  terms  of  the  contract  entered 
into  that  in  the  event  of  the  failure  to  dis- 
cover oil  on  one  of  the  claims^  no  wells  would 
have  been  drilled  upon  the  others;  in  conse- 
quence there  wa8  no  positive  obligation  to  do 
anything  on  the  southeast  quarter  at  the  time 
the  withdrawal  order  was  promulgated.     As 
a  necessary  result  thereof,  there  was  no  dili- 
gent prosecution  of  work  at  that  time  with 
respect  to  such  southeast  quarter.    Irrespec- 
tive of  what  the  conclusion  may  have  been  in 
the  Ohio  Oil  case,  then,  the  case  at  bar  is 
clearly  diflferentiated  from  that  case,  and  not 
within  either  the  spirit  or  scope  of  its  ruling. 
In  addition,  it  may  be  said  that,  to  hold  that 
one  may  acquire  rights  as  against  the  gov- 
ernment, in  the  face  of  a  withdrawal  order, 
merely  by  following  the  'group  development* 
rule,    prosecuting    his    work    upon     several 
claims   in   succession,   but  always   one  at   a 
time,  is  to  go  counter  to  the  holding  in  Borg- 
wardt  V.  McKittrick  Oil  Co.  supra.    There  it 
was  sought  to  engraft  upon  the  rule  requiring 
diligent  prosecution  of  work  leading  to  a  dis- 
covery, the  qualification  that  it  might  be  en- 
gaged  in   within   a   'reasonable   time'    after 
location.    This  qualification  was  expressly  re- 
pudiated by  the  court,  it  being  said  ([1913] 
164  Cal.  661,  130  Pac.  421)  :     *The  rule  de- 
clared by  the  decisions  does  not  so  provide. 
The  attempting  locator's   possession   is  pro- 
tected only  while  he  may  fairly  be  held  to  be 
actually  engaged  in  such  work  as  may  rea- 
sonably be  held  to  be  discovery  work.'     So 
here,    if   actually    engaging    in    the    diligent 
prosecution  of  work  leading  to  discovery  is 
essential,  the  putting  off  of  that  work  with 
respect  to  one  claim,  while  another  claim  was 
being    explored    for    purposes    of    discovery, 
would  seem  to  be  destructive  of  the  right  of 
the  claimant  to  be  protected  in  his  claims 
upon  which  no  work  was  actually  being  done." 

Scope  of  Occupation. 

While  the  law  makes  no  provision  for  the 
marking  of  the  boundaries  of  a  mining  loca- 
tion by  a  person  engaged  in  exploration  work, 
a  marking  of  a  location  under  a  local  custom 
will  be  acjcepted  as  delimiting  the  boundaries 
of  a  tract  claimed  to  be  exempt  from  with- 
drawal under  the  Pickett  Act.  U.  S.  v.  Thirty- 
Two  Oil  Co.  242  Fed.  730,  wherein  the  court 
said:  "There  was  no  law,  state  or  national, 
at  the  date  of  the  withdrawal,  authorizing  or 
requiring  the  marking  of  boundaries  of  a 
mining  location  or  the  posting  or  recording 
of  notice  of  location  prior  to  discovery;  but 
a  practice  had  grown  up  in  the  oil  districts 
to  do  so,  which  operated  by  common  consent 
as  an  aid  in  tracing  the  boundaries  of  the 
claim,  and  as  constructive  occupation  or  pos- 
session of  the  described  area,  and  gave  the 
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locators  or  their  assignees  a  preference  right 
to  the  possession  as  against  all  persons,  ex- 
cept the  United  States,  while  in  diligent  pros- 
ecution of  work  leading  to  discovery,  in  order 
that  they  might  make  discovery  and  a  valid 
location.  U.  S.  v.  North  American  Oil  Consol. 
[S.  D.  Cal.  1917]  242  Fed.  723,  just  decided. 
It  was  this  right,  existing  at  time  of  with- 
drawal. Congress  had  in  mind  and  intended 
to  make  valid  as  against  the  government  by 
the  provisos  of  the  Pickett  Act,  within  the 
limitations,  if  any,  therein  contained,  and 
which  it  declared  should  not  'be  affected  or 
impaired'  by  a  presidential  withdrawal. 
When,  therefore,  the  occupation  or  claim  was 
under  such  a  location,  the  area  or  extent 
thereof  should,  for  the  purposes  of  the  rights 
conferred,  be  determined  thereby.  Each  loca- 
tion, which  could  not  exceed  160  acres,  so 
marked  on  the  ground  and  described  in  the 
notice,  should  be  considered  as  a  separate 
unit,  regardless  of  the  number  of  such  loca- 
tions, contiguous  or  otherwise,  occupied  or 
claimed  at  the  date  of  the  withdrawal  by  any 
one  person  or  corporation,  and  the  work  con- 
templated in  the  act  is  work  leading  to  dis- 
covery on  the  particular  location." 


JOBir   A.   HAR8HAIX   BBIGK    COM- 

FANT  ET  AL. 


V. 
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Canada  Supreme  Court — February  19,  1917. 

54  Can.  S^up.  Ct,  600. 


Mechanics'   Liens  —  Right   to  Lien  — 
■    Improvements  liy  Vendee  nnder  Con- 
tract of  SaXo. 

Where  improvements  on  land  are  made  by 
a  vendee  in  possession  under  a  contract  of 
sale,  the  vendor  on  retaking  the  land  after 
a  default  does  not  take  it'  subject  to  a  me- 
chanic's lien  for  the  improvements  though 
by  the  contract  of  sale  he  consented  to  the 
improvements  and  agreed  to  advance  money 
therefor. 

[See  note  at  end  of  this  case.] 

Appeal  from  Appellate  Division  of  Supreme 
Court  of  Ontario. 

Action  by  John  A.  Marshall  Brick  Company 
et  al.,  plaintiffs,  against  York  Farmers  Colo- 
nization Company,  defendant.  Judgment  for 
plaintiffs  by  official  referee.  Judgment  re- 
versed   by    Appellate    Division    of    Supreme 


1014 


CITE  THIS  VOL.  AMN.  CAS.  1918C. 


Court  of  Ontario.    Plaintiffg  appeal.    Appeal 

DISMISSED. 

[570]  The  respondents  the  York  Farmers 
Colonization  Company,  Limited,  are  a  land 
company.  They  sold  to  one  Irving  four  lots 
on  Edmund  Avenue,  Toronto,  for  $2,400,  he 
paying  a  cash  deposit  of  $120  and  under- 
taking to  erect  four  houses  according  to  plans 
furnished  by  the  vendors,  the  company  to 
advance  money  for  building  purposes,  and, 
when  the  houses  were  completed,  deeds  to  be 
given  to  the  purchaser  on  payment  of  the  bal- 
ance of  the  purchase  price  and  repayment  of 
the  advances  with  interest. 

The  property  is  under  the  'TLand  Titles 
Act,"  R.  S.  O.  ch.  126,  and  the  agreement  was 
not  registered. 

Irving  proceeded  to  build  the  houses  and 
these  appellants  supplied  labour  and  mate- 
rials therefor.  The  appellants  registered 
mechanics'  liens  against  the  property  under 
the  Act  (R.  S.  O.  1914,  ch.  140)  and  it  is  un- 
disputed that  they  are  now  entitled  to  the  liens 
as  against  Irving's  interest  in  the  property. 

Irving  became  insolvent  and  the  company 
exercised  their  right  under  their  contract 
with  him  to  serve  notice  of  forfeiture.  After 
the  notice  of  forfeiture  they  took  possession 
of  the  property  and  claim  now  [671]  to  hold 
the  houses  free  from  any  liability  to  the  ap- 
pellants under  the  mechanics'  liens. 

The  houses  when  completed  would  have 
been  worth  about  $2,400  each,  that  is  to  say 
$9,600,  independently  of  the  land.  The  re- 
spondent company  advanced  $3,400  to  Irving 
under  the  agreement.  Two  of  the  houses  were 
about  finished,  a  third  was  roofed  in  and  the 
walls  of  the  fourth  up  to  the  joists,  leaving 
about  $3,000  still  to  be  expended  to  complete 
all  four. 

The  issue  was  tried  before  R.  S.  Neville  Es- 
quire, K.C.,  official  referee,  at  Osgoode  Hall, 
Toronto.  He  delivered  judgment  establishing 
the  liens  of  these  appellants  as  against  the 
interests  of  both  Irving  and  the  York  Farm- 
ers Colonization  Company  in  the  lands  in 
question. 

From  this  judgment  the  York  Farmers 
Colonization  Company  appealed  and  the  Sec- 
ond Appellate  Division  of  the  Supreme  Court 
of  Ontario  reversed  the  judgment  of  the  offi- 
cial referee,  being  of  the  opinion  that  the 
referee  erred  in  finding  that  the  liens  of  the 
appellants  attached  as  against  the  interest 
of  the  respondent  company  in  the  property. 

Section  6  of  the  Act  (R.  S.  0.  1914,  ch. 
140)   provides  that: — 

"Unless  he  signs  an  express  agreement  to 
the  contrary  .  .  .  any  person  who  per- 
forms any  work  or  service  upon  or  in  respect 
of  or  places  or  furnishes  any  materials  to  be 
used  in  the  making,  constructing  .  .  .  any 
erection,  building    .    ,    .    for  the  oicner,  con- 


iit 


It 


tractor,  or  subcontractor  shall  by  virtue 
thereof  have  a  lien  for  the  price  of  such  work, 
service,  or  materials  upon  the  erection^  build- 
ing, .  .  .  and  the  and  occupied  thereby 
or  enjoyed  therewith  or  upon  or  in  respect 
of  which  such  work  or  service  is  performed, 
[572]  or  upon  which  such  materials  are 
placed  or  furnished  to  be  used." 

And  section  8  (1)  provides  that: — 

"The  lien  shall  attach  upon  the  estate  or 
interest  of  the  owner  in  the  property  men- 
tioned in  section  6." 

*Owner"  is  defined  by  section  2  (c) : — 
(c)  'Owner'  shall  extend  to  any  person, 
body  corporate  or  politic,  including  a  munic- 
ipal corporation  and  a  railway  company, 
having  any  estate  or  interest  in  the  land  upon, 
or  in  respect  of  which  the  w^ork  or  service  i& 
done,  or  materials  are  placed  or  furnished, 
at  whose  request  and 

(i)   upon  whose  credit  or 

(ii)   on  whose  behalf  or 

(iii)   with  whose  privity  and  consent  or 

(iv)  for  whose  direct  benefit 
work  or  service  is  performed  or  materials  are 
placed  or  furnished,  and  all  persons  claiming 
under  him  or  them  whose  rights  are  acquire  i 
after  the  work  or  service  in  respect  of  whicii 
the  lien  is  claimed  is  commenced  or  the 
materials  furnished  have  been  commenced  to 
be  furnished." 

Sections  8  (3)  and  14  (2)  of  the  Act  are 
as  follows: — 

"8.  (3)  Where  the  land  upon  or  in  re- 
spect of  which  any  work  or  service  is  per- 
formed, or  materials  are  placed  or  furnished 
to  be  used,  is  incumbered  by  a  prior  mortgage 
or  other  charge,  and  the  selling  value  of 
the  land  is  increased  by  the  work  or  service, 
or  by  the  furnishing  or  placing  of  the  mate- 
rials, the  lien  shall  attach  upon  such  in- 
creased value  in  priority  to  the  mortgage  or 
other  charge. 

"14.  (2)  Where  there  is  an  agreement  for 
the  purchase  of  land,  and  the  purchase  money 
or  part  thereof,  is  unpaid,  and  no  conveyance 
has  been  made  to  the  purchaser,  [573]  he 
shall,  for  the  purposes  of  this  Act,  be  deemed 
a  mortgagor  and  the  seller  a  mortgagee." 

Raney  K,  C  and  C.  Lome  Fraser  for  ap- 
pellants. 

B.  N,  Davis  for  respondent. 

C.  Lome  Fraser,  solicitor  for  appellants. 
Cook  d  Oilchrist,  solicitors  for  respondent. 

[674]  The  Chief  Justice, — ^I  do  not  dis- 
sent from  the  judgment  dismissing  this  ap- 
peal reserving  to  the  appellant  the  right  to  a 
reference  under  the  conditions  mentioned  in 
Mr.  Justice  Anglin's  notes. 

Davies,  J.  (dissenting) , — ^This  is  an  appeal 
from  the  judgment  of  Uie  Second  Appellate 
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I>iYiaioii  of  Ontario  which  reversed  that  of 
the  official  referee  before  whom  the  case  was 
tried,  which  latter  judgment  maintained  the 
claim  of  the  now  appellants  to  a  lien  against 
the  interest  of  the  respondents  in  the  lands 
in  question  as  "owners"  imder  the  ''Mechan- 
ics Lien  Act,"  R.  S.  0.  1914,  ch.  140. 

The  main  question  argued  was  whether  the 
appellants  were  owners  of  the  lands  within 
the  meaning  of  the  word  ''owner"  defined  in 
the  interpretation  clause  2   (o)   of  that  Act. 

Subsidiary  questions  were  also  raised  and 
argued  whether  if  the  claimants  were  not 
such  "owners"  the  "mortgage  or  other  charge" 
which  the  respondents  claimed  to  hav6  as  a 
prior  claim  to  the  appellants'  lien  was  the 
balance  of  the  purchase  money  of  the  lands 
sold  by  the  respondents  to  one  Irving  which 
amounted  to  $2,280  or  that  sum  plus  $3,400 
which  they  had  actually  advanced  to  Irving 
under  the  agreement  with  him  for  the  build- 
ing of  four  houses  upon  the  lands  sold  to 
him,  in  all  $5,680. 

The  facts  are  not  in  controversy.  The 
respondents,  [575]  the  York  Farmers  Col- 
onization Company,  Limited,  are  a  land 
company.  They  sold  to  one  Irving  four  lots 
on  Edmund  Avenue,  Toronto,  for  $2,400,  he 
paying  a  cash  deposit  of  $120  and  undertak- 
ing to  erect  four  houses  according  to  plans 
furnished  by  the  vendors,  the  company  to 
advance  money  for  building  purposes,  and, 
when  the  houses  were  completed,  deeds  to  be 
given  to  the  purchaser  on  payment  of  the 
balance  of  the  purchase  price  and  repayment 
of  the  advances  with  interest. 

The  property  is  xmder  the  "Land  Titles 
Act"  and  the  agrement  was  not  registered. 

Irving  proceeded  to  build  the  houses  by  a 
contractor,  Campbell,  and  these  appellants 
supplied  labour  and  materials  therefor.  The 
appellants  registered  mechanics'  liens  against 
the  property  under  the  "Mechanics  Lien 
Act"  and  it  is  undisputed  that  they  axe  now 
entitled  to  liens  as  against  Irving's  interest, 
if  any,  in  the  property  for  the  amoimt. 

Irving  becameu  insolvent  and  the  company 
exercised  their  right  under  their  contract 
with  him  to  serve  notice  of  forfeiture.  After 
the  notice  of  forfeiture  they  took  possession 
of  the  property  and  claim  now  to  hold  the 
houses  free  from  any  liability  to  the  appel- 
lants under  the  "Mechanics  Lien  Act." 

The  houses  if  completed  would  have  been 
Worth  about  $2,400  each,  that  is  to  say 
$0,e00,  independently  of  the  land.  The  re- 
spondent company  advanced  $3,400  to  Irving 
under  the  agreement  to  build  them.  Two  of 
the  houses  were  about  furnidied,  a  third  was 
roofed  in  and  the  walls  of  the  fourth  up  to 
the  joists,  leaving  about  $3,000  or  more  still 
to  be  expended  to  complete  all  four. 

The  agreement  after  witnessing  that  the 
vendors  agreed  to  sell  and  the  vendee  to  buy 


from  them  lots  [576]  as  described  for  $2,400 
went  on  specially  to  provide  for  the  building 
on  each  lot  by  the  vendee  of  a  solid  brick 
house  to  be  used  for  private  residences  only, 
and  that  the  vendors  should  lend  him  $G,400 
for  the  construction  of  the  four  houses  in  in- 
stalments as  the  work  progressed,  which  was 
to  be  applied  only  to  the  construction  of 
such  houses  and  that  the  houses  should  be 
built  according  to  plans  and  specifications 
dated  and  signed  by  the  vendors. 

Many  very  special  stipulations  were  insert- 
ed for  the  protection  of  the  vendors'  interests 
and  to  secure  that  "the  houses  should  not  be 
used  for  any  purpose  that  might  deteriorate 
the  adjoining  property"  which  I  therefore 
assume  was, the  vendors*.  Time  was  declared 
to  be  of  the  essence  of  the  contract  and  dis- 
continuance of  the  work  at  any  time  for  two 
weeks  gave  the  vendors  the  right  to  take 
possession,  made  the  agreement  "null  and 
void"  and  forfeited  to  the  vendor  all  moneys 
paid    and    improvements    made    thereunder. 

I  think  it  necessary  to  state  these  facts  be- 
cause in  construing  this  "Mechanics  Lien 
Act"  and  the  rights  of  the  different  parties 
thereunder,  it  seems  clear  that '  "each  case 
must  be  governed  by  its  own  facts."  A  few 
general  principles  have  been  laid  down  in  the 
decided  cases  and  accepted  as  the  law,  such 
as  that  "mere  knowledge  of  or  consent  to 
the  work  is  not  either  a  'request'  or  'privity 
and  consent'  within  the  meaning  of  the  in- 
terpretation clause"  and  in  the  case  of  Orr 
V.  Robertson,  34  Ont.  L.  Rep.  147,  at  page 
148,  Riddell,  J.^  in  delivering  the  opinion  of 
the  Appeal  Court,  said: — 

"While,  to  render  the  interest  of  an  owner 
liable,  the  building,  etc.,  must  have  been  at 
his  request,  express  or  implied,  tliere  is  no 
need  that  [677]  this  request  be  made  or  ex- 
pressed  to  the  contractor — if  the  owner  re- 
quest another  to  build,  etc.,  and  that  otlier 
proceeds  to  build,  by  himself  or  by  an  in- 
dependent contractor  or  in  whatever  manner, 
the  building  being  in  pursuance  of  the  re* 
quest,  the  statute  is  satisfied.  The  taking 
of  a  contract  from  Hyland  to  build  is  a 
request  within  the  meaning  of  the  statute." 

I  think  this  statement  of  the  law  as  to  the 
construction  of  the  statute  a  correct  one. 

Dealing  with  the  main  question  then  as  to 
whether  the  respondents  are  under  the  facts 
proved  "owners"  of  the  land  and  buildings 
within  the  interpretation  clause  (o)  I  am 
not  able  to  agree  with  the  conclusions  reached 
by  the  court  of  appeal  that  the  respondents 
were  not  "owners"  within  that  clause.  That 
clause   (c)  reads  as  follows: — 

"(c)  'Owner'  shall  extend  to  any  person, 
body  corporate  or  politic,  including  a  munic- 
ipal corporation  and  a  railway  company,  hav- 
ing any  estate  or 'interest  in  the  land  upon 
or   in  respect  of  which  the  work  or  service 
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is  done,  or  materials  are  placed  or  furnished, 
at  whose  request  a  ad 

(i)   upon  whose  credit  or 

(ii)   on  whose  behalf  or 

(iii)   with  whose  privity  and  consent  or 

(iv)  for  whose  direct  benefit 
work  or  service  is  performed  or  materials  are 
placed  or  furnished,  and  all  persons  claiming 
under  him  or  them  whose  rights  are  acquired 
after  the  work  or  service  in  respect  of  which 
the  lien  is  claimed  is  commenced  or  the  mate- 
rials furnished  have  been  commenced  to  be 
furnished.'*    , 

In  the  case  before  us  it  is  not  disputed  that 
the  respondents  had  an  interest  in  the  land. 
The  dispute  is  whether  there  was  a  "request" 
and  a  "privity  and  consent"  on  »the  part  of 
the  respondents  with  respect  to  the  work 
done  on  the  buildings  and  the  materials  sup- 
plied  for  them  for  which  the  lien  is  sought. 

I  do  not  think,  as  I  have  said,  a  direct  re- 
quest is  necessary  from  the  owner  to  the 
workman  or  the  materialman.  Such  a  re- 
quest must  be  one  to  be  reasonably  implied 
under  the  facts  of  each  case:  Orr  v. 
[578]  Robertson,  34  Ont.  L.  Rep.  147,  above 
cited,  so  decided  and  I  agree  with  that  con- 
struction of  the  statute.  If  that  was  not  so 
tjje  main  purpose  and  object  of  the  Act, 
namely  the  protection  of  these  workmen  or 
materialmen  would  be.  easily  defeated.  All 
that  would  be  required  would  be  the  inter- 
position of  a  third  party  between  the  real 
owner  and  the  workman  or  materialman  sup- 
plying the  labour  or  the  materials. 

In  the  case  now  before  us,  therefore,  •  I 
do  not  entertain  any  doubt  on  the  facts  as 
proved — alike  on  authority  and  on  the  con- 
struction of  the  Act  apart  from  authority — 
that  the  work  and  materials  for  w^hich  a  lien 
is  sought  to  be  established  was  done  and 
materials  supplied  at  the  respondents'  re- 
quest. If  that  is  so,  I  cannot  find  any  diffi- 
culty in  concluding  also  that  they  were  done 
and  supplied  with  the  privity  and  consent  of 
the  respondents. 

This  is  not  a  case  of  mere  knowledge  or 
mere  consent  on  the  part  of  the  respondent 
company.  The  agreement  they  made  with 
Irving  to  whom  they  sold  the  lot  specially 
provided  for  the  building  of  these  four  solid 
brick  houses  in  accordance  with  the  plans 
the  company  had  prepared  and  which  they 
required  him  to  sign.  It  also  provided  for 
the  advance  to  Irving  of  a  substantial  portion 
of  the  cost  of  the  buildings  and  made  very 
special  provisions  for  the  forfeiture,  under 
certain  circumstances  of  delav  and  otherwise, 
of  all  moneys  paid  by  Irving  to  them  and  of 
all  improvements  made  by  Irving  upon  the 
lands.  L'nder  these  forfeiture  provisions  the 
company*  acted  and  the  referee  finds  that 
Irving's  interest  was  determined  and  is  gone 
and  that  the  ownership  of  the  land  and  build- 
ings now  belongs  to  the  company. 


[579]  These  facts  shew  that  the  action  of 
the  company  was  not  that  of  mere  knowledge 
or  mere  consent  to  the  work  being  done  which 
the  oourts  have  held  to  be  insufficient.  The 
agreement  with  Irving  to  build  the  houses 
and  to  advance  him  a  portion  of  the  money 
necessary  to  do  bo  was  more  than  a  mere 
request  on  their  part  that  Irving  should 
build.  It  bound  him  to  build  in  accordance 
with  plans  and  specifications  provided  by  the 
vendors,  respondents^  and  bound  them  to 
supply  him  with  a  substantial  portion  of  the 
moneys  necessary  to  enable  him  to  carry  out 
his  contractual  obligation — being  .  careful,  of 
course,  to  secure  themselves  by  stipulations 
providing  for  time  being  of  the  essence  of 
the  contract,  and  for  delay  creating  for- 
feiture and  making  the  agreement  null  and 
Toid. 

If  the  facts  as  proved  in  this  case  and  the 
agreement  under  which  the  houses  were  part- 
ly built  do  not  constitute  a  "request"  under 
the  statute,  I  am  at  a  loss  to  know  what 
facts  would.  It  does  seem  to  me,  therefore, 
that  not  only  was  there  a  "request**  to  build, 
but  there  was  necessarily  involved  in  the 
agreement  to  boild,  the  actual  building,  and 
the  advances  made  by  the  respondent  of  the 
moneys  they  contracted  to  supply  from  time 
to  time  as  the  work  progressed,  the  "privity 
and  consent*'  also  required  by  the  section  of 
the  statute.  It  surely  was  not  necessary  that 
there  should  be  direct  contractual  relations 
proved  between  the  respondents  and  the  lien 
claimants  for  the  materials  they  supplied 
the  contractor  and  the  actual  labour  they 
performed.  But  the  fair  and  reasonable  in- 
ference from  the  proved  facts  ia  that  there 
was  alike  such  "privity**  and  "consent"  of  the 
respondents  aa  satisfies  the  statute. 

Having  reached  these  conclusions,  holding 
the  repsondents  "owners**  under  para,  (c) 
of  the  interpretation  [580]  clause  of  the  Act, 
it  is  not  necessary  for  me  to  deal  with  the 
other  questions  raised  on  the  argument. 

I  would  allow  the  appeal  with  costs  and 
restore  the  judgment  of  the  official  referee. 

DtJFF,  J. — I  concur  in  dismissing  this  ap- 
peal. I  agree  with  the  conclusions  of  Mer- 
edith, 0.  J.,  and  the  reasons  assigned  there- 
for. 

Anolin,  J. — ^Although  the  "Mechanics  Lien 
Act"  (R.  S.  0.  ch.  140)  in  sec.  14  (2) 
expressly  declares  that  an  unpaid  vendor 
who  has  not  conveyed  shall  "for  the  purposes 
of  this  Act  be  deemed  a  mortgagee,"  it  seems 
reasonably  clear  that  if  he  fulfils  the  re- 
quirements prescribed  by  the  statutory  def- 
inition of  that  term  he  may  also  be  regarded 
as  an  "owner."  I  am  not  convinced,  however, 
that  the  Appellate  Division  erred  in  holding 
that  the  respondent  company  was  not  an 
owner. 


JOHN  A.  MARSHALL  BRICK  CO.  y.  YORK  FARMERS  COL.  CO. 

64  Can.  Sup.  Ci.  569. 


1017 


Afl  an  unpaid  vendor  the  company  was  not 
an  owner  apart  from  the  statutory  definition. 
That  definition  sec.  2  (o)  extends  the  mean- 
ing of  "owner"  to  include  a  person  '^having 
any  estate  or  interest  in  the  land  ...  at 
whose  request  and  .  .  .  with  whose  priv- 
ily and  consent  .  .  '.  (the)  work  or 
services  are  performed  or  (the)  materials  are 
placed  or  furnished,"  in  respect  of  which  the 
lien  is  claimed.  Upon  the  authorities  hold* 
ing  that  the  "request"  may  he  implied,  of 
which  it  is  necessary  to  refer  only  to  Orr  v. 
Robertson,  34  Ont.  L.  Rep.  147,  the  contrac- 
tual provision  by  which  the  respondent  com- 
pany required  its  purchaser  to  erect  buildings 
on  the  land  according  to  approved  plans  and 
specifications  and  within  a  defined  period 
may  have  amounted  [581]  to  a  "request" 
under  the  statute,  although  an  opinion  to  the 
contrary  was  expressed  at  the  conclusion  of 
the  judgment  delivered  in  this  case  by  Mr. 
Justice  Riddell,  35  Ont.  L.  Rep.  at  pp.  551, 
562.  The  learned  judge's  reasoning,  however, 
rather  points  to  an  absence  of  the  requisite 
"privity  and  consent." 

While  it  is  difficult  if  not  impossible  to 
assign  to  each  of  the  three  words  "request," 
"privity"  and  "consent"  a  meaning  which  will 
not  to  some  extent  overlap  that  of  either  of 
the  others,  after  carefully  reading  all  the 
authorities  cited  I  accept  as  settled  law  the 
view  enunciated  in  Graham  v.  Williams,  8 
Ont.  478,  9  Ont.  468,  and  approved  in  Gear- 
ing V.  Robinson,  27  Ont.  App.  364,  at  page 
371,.  that  "privity  and  consent"  involves 
"something  in  the  nature  of  a  direct  dealing 
between  the  contractor  and  the  persons  whose 
interest  is  sought  to  be  charged.  .  .  . 
Mere  knowledge  of,  or  mere  consent  to,  the 
work  being  done  is  not  sufficient."  There 
is  no  evidence  here  of  any  direct  dealing  by 
the  respondent  company  with  the  purchaser's 
contractor  such  as  is  necessary  to  establish 
the  "privity**  requisite  to  constitute  the  re- 
spondent company  an  "owner**  within  the 
definition  of  the  "Mechanics  Lien  Act." 

Failing  to  establish  the  respondent's  in- 
terest as  "owner,**  the  appellants  prefer  a 
right  to  a  lien  under  sec.  8  (8)  of  the  Act 
upon  "increased  selling  value."  In  making 
this  claim  they  assert  the  position  of  the 
respondent  company  to  be  that  of  a  mort- 
gagee. In  so  doing  they  necessarily  invoke 
the  agreement  for  sale  since  it  is  a^  an  unpaid 
vendor  that  the  statute  declares  the  respond- 
ent to  be  a  mortgagee  (sec.  14  (2)).  In- 
voking that  agreement  they  must  take  it  as 
a  whole,  including  its  provisions  for  ad- 
vances to  be  made  to  [982]  the  purchaser 
secured  by  the  stipulation  for  repayment 
before  conveyance*  The  priority  of  this 
"charge"  on  the  land  does  not  depend  on 
registration  but  upon  its  existence  as  a 
charge  before  the  lien  arose:     Cook  v.  Bel- 


shaw,  23  Ont.  545.  Under  sec.  14,  23  Ont. 
645,  the  mortgage  or  charge  is  to  be  regarded 
as  a  "prior  mortgage"  only  in  respect  of 
payments  or  advances  made  before  notice 
in  writing  or  registration  of  the  lien.  To 
the  extent  to  which  the  selling  value  of  the 
property  has  been  increased  by  the  work  or 
services  performed  or  the  materials  fur- 
nished by  the  plaintiffs  the  company's  interest 
as  such  prior  mortgagee  is  subject  to  the 
plaintiffs'  lien  ( sec.  8  ( 3 ) ) :  Patrick  v. 
Walbourne,  27  Ont.  221,  at  pages  225-6. 

At  the  trial  before  the  official  referee  the 
plaintiffs  expressly  abandoned  this  right  to 
a  lien  upon  increased  selling  value.  They 
were,  nevertheless,  as  a  matter  of  grace, 
offered  in  the  Appellate  Division  an  oppor- 
tunity to  apply  for  "a  reference  to  permit 
of  their  claims  being  reviewed  on  the  basis  of 
the  company  being  only  prior  mortgagees." 
They  failed  to  take  advantage  of  the  in- 
dulgence thus  extended.  In  view  of  these 
facts  they  would  have  no  ground  for  com- 
plaint if  this  branch  of  their  appeal  to  this 
court  were  not  entertained.  But,  taking  all 
the  circumstances  of  the  case  into  account, 
J  think  the  ends  of  justice  will  be  best  at- 
tained by  allowing  them,  if  so  advised,  even 
at  this  late  date,  to  take  a  reference  in  the 
terms  which  I  have  quoted  from  the  judgment 
of  the  learned  Chief  Justice  of  the  Common 
Pleas. 

The  respondent  is  of  course  entitled  to  its 
costs  of  this  appeal  and  these  costs  as  well 
as  the  costs  awarded  them  in  the  Appellate 
Division  may  be  set  off  against  [583]  any 
amounts  for  which  the  appellants  may  estab- 
lish liens  on  the  reference,  should  they  take 
it. 

BaoDJiiiUBy  J.  {dissenting) . — This  appeal  has 
reference  to  the  application  and  construction 
of  the  "Mechanics  and  Wage-Earners  Lien 
Act  of  Ontario"  (R.  S.  0.  1914,  ch.  140). 

The  appellants  .  have  established  their 
claims  and  we  have  now  to  decide  whether 
or  not  those  claims  affect  the  interests  of  the 
respondent  company.  According  to  sec.  8, 
Bulysec.  1,  the  lien  shall  attach  upon  the 
estate  or  interest  of  the  "owner"  in  the  prop- 
erty. We  have  then  to  find  out  whether  the 
company  should  be  considered  an  "owner." 

The  respondent  company  was  the  propri- 
etor of  the  lands  in  question  in  this  case  and, 
on  the  17th  of  July,  1914,  it  entered  into  an 
iLgreement  with  a  man  by  the  name  of  Irving 
by  which  the  company  agreed  to  sell  and 
Irving  agreed  to  buy  the  said  lands  for  a 
sum  of  two  thousand  four  hundred  dollars 
($2,400). 

The  agreement  recited  that  Irving  desired 
to  build  four  houses  on  the  lands  and  re- 
quired to  borrow  money  for  that  purpose, 
and  the  company  agreed  to  lend  him  a  sum 
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of  $6,400  which  was  to  be  advanced  for  the 
condtruction  of  the  houses  during  the  prog- 
ress of  the  building  operations.  The  agree- 
ment provided  that  the  houses  should  be 
built  according  to  certain  plans  and  specifica- 
tions. 

It  was  agreed  also  that  the  work  would  be- 
gin on  the  20th  of  July,  1914,  and  be  com- 
pleted in  the  month  of  November  of  the  same 
year,  and  it  was  further  stipulated  that  the 
company  should  pass  a  deed  of  the  property 
within  one  month  after  the  houses  would  be 
completed  if  Irving  repaid  the  company  all 
the  moneys  advanced  and  the  purchase  price. 

[584]  It  was  also  agreed  that  time  would 
be  of  the  essence  of  the  contract  and  that  if 
the  work  should,  at  any  time,  be  discontinued 
for  two  weeks  the  company  would  have  the 
right  to  take  possession  of  the  property  and 
the  agreement  of  sale  would  become  null  and 
void. 

The  agreements  of  sale  are  contemplated 
by  the  "Mechanics  and  Wage-earners  Lien 
Act,"  sec.  14,  subsec.  2,  which  declares  that 

"Where  there  is  an  agreement  for  the  pur- 
chase of  land,  and  the  purchase  money  or  part 
thereof  is  unpaid,  and  no  conveyance  has  been 
made  to  the  purchaser,  he  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  a  mortgagor  and 
the  seller  a  mortgagee." 

This  is  not,  however,  all  the  law  on  the 
matter;  and,  as  was  stated  by  the  learned 
Chief  Justice  in  the  court  below,  "that, 
however,  does  not  prevent  mortgagees  from 
being  more  than  mortgagees,  they  are  'own- 
era*  if  they  come  .  within  the  definition  of 
that  word  contained  in  the  interpretation 
clause  of  the  Act." 

The  definition  is  contained  in  sec.  2,  subsec. 
(c),  which  declares  thai: — 

"*Ownef*  shall  extend  to  any  person,  body 
corporate  or  politic,  including  a  municipal 
corporation  and  a  railway  company,  having 
any  estate  or  interest  in  the  land  upon  or  in 
respect  of  which  the  work  or  service  is  done, 
or  materials  are  placed  or  furnished,  at  whose 
request  and 

(i)   upon  whose  credit  or 

(ii)   on  whose  behalf  or 

(iii)   with  whose  privity  and  consent  or 

(iv)  for  whose  direct  benefit 
work  or  service  is  performed  or  materials  are 
placed  or  furnished,  and  all  persons  claiming 
under  him  or  them  whose  rights  are  ac- 
quired after  the  yroik  or  service  in  respect 
of  which  the  lien  is  claimed  is  commenced 
or  the  materials  furnished  have  been  com- 
menced to  be  furnished." 

The  question  then  to  be  determined  Is 
whether  the  building  has  been  built  at  the 
request  of  the  respondent  company  and  with 
its  privity  and  consent. 

The  company  appears  to  be  the  proprietor 
of  a  [585]  large  number  of  vacant  lots  in  the 


vicinity  of  Toronto  and  the  form  of  agree- 
ment entered  into  in  this  case  between  the 
defendant  company  and  Irving  is  one  which 
has  been  in  use  by  the  company  and  its  pred- 
ecessors for  many  years.  Instead  of  having 
those  vacant  lots  built  on  by  the  company 
itself  they  make  arrangements  with  some 
contractors,  as  they  have  done  in  this  case, 
because  Irving  is  a  contractor  and  is  so 
called  in  the  deed,  by  which  those  contractors 
obligate  themselves  to  build  and  if  they  fail 
to  carry  out  their  contract  during  a  certain 
period  of  time  then  the  buildings  become  the 
absolute  property  of  the  company.  If,  on  the 
other  hand,  the  contractor  carries  out  his 
contract,  builds  the  houses  and  reimburses 
the  money  which  had  been  advanced  by  the 
company  for  their  construction,  and  if  he 
pays  the  price  agreed  upon  for  the  sale  of 
the  land  itself,  then  the  contractor  is  en- 
titled to  a  conveyance. 

Those  contracts  of  the  respondent  company 
had  to  be  considered  by  the  court  in  the  un- 
reported case  of  Toironto  Junction  Co.  v. 
Armstrong,  etc.  The  learned  referee  tells 
us  in  his  judgment  that  the  case  was  tried 
before  the  late  master  in  chambers  and  it  is 
contended  that  the  interest  of  the  company 
was  declared  to  be  charged  with  the  lien-, 
but  unfortunately  this  case  is  not  reported, 
and  it  is  contended,  on  the  other  side,  that 
the  judgment  which  has  been  rendered  has 
not  that  effect. 

It  was  decided  in  the  case  of  Orr  v. 
Robertson,  34  Ont.  L.  Rep.  147,  that  a  con- 
tract similar  in  many  respects  to  this  one 
should  be  construed  as  constituting  on  the 
part  of  the  respondent  a  request.  If  the 
company  had  simply  agreed  with  Irving 
that  it  would  advance  to  the  latter  the  nec- 
essary money  for  erecting  the  buildings, 
then  [586]  the  relations  would  be  those  of 
mortgagor  and  mortgagee.  But  when  Irving 
obligates  himself  towards  the  company  to 
erect  those  buildings,  then  I  would  consider 
that  the  obligation  contracted  by  Irving  is 
such  that  he  should  be  considered  as  having 
been  requested  by  the  company  to  erect  the 
buildings  and  that  the  latter  erected  them 
with  its  privity  and  consent. 

This  case  is  distinguished  from  the  case  of 
Graham  v.  Williams,  8  Ont.  L.  Rep.  478, 
much  relied  upon  by  the  respondents;  be- 
cause in  that  case  the  builder  or  the  intended 
purchaser  never  obligated  himself  to  build, 
it  was  purely  and  simply  a  case  of  the  owner 
permitting  his  lessee  to  erect  some  buildings 
and  to  advance  him  some  money.  There 
was  no  formal  obligation  on  the  part  of  the 
contractor  to  build  and  the  proprietor  could 
not  force  the  intended  purchaser  to  build.  It 
U  a  very  different  case  from  this  one,  where 
the  contractor  has  bound  himself  to  build. 
The  company  was  entitled  to  retain  the  build- 
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Ing    if   tlie   contractor   had   not   finished   it 
"lyithin  a  certain  time. 

The  case  of  Gariiig  v.  Hunt,  27  Ont.  149, 
lias  also  been  cited  on  behalf  of  the  respond- 
-ents. 

That  case  is  also,  in  .some  respects,  based 
upon  a  contract  very  similar  to  the  contracts 
"which  we  have  to  evamine  in  the  present  case, 
but  the  relations  between  the  parties  were 
those  of  lessor  and  lessee,  and  Falconbridge, 
J.,  who  rendered  the  judgment,  relied  on  the 
fact  that  a  formal  consent  in  writing  had 
not  been  given,  as  provided  by  sec.  5,  sub- 
section 2,  of  the  Act  which  declared  that  in 
cases  where  "the  estate  or  interest  charged 
by  the  lien  is  leasehold,  the  fee  simple  may 
Also  with  the  consent  of  the  owner  thereof  be 
subject  to  such  charge,  provided  such  consent 
is  testified  by  the  signature  of  such  owner 
upon  the  claim  of  lien  at  the  time  of  the 
Tegistering  thereof  and  duly  verified." 

[587]  That  section  cannot  be  invoked  in  the 
present  case.  Irving  was  not  the  lessee  of 
tlie  York  Farmers  Company  but  an  intending 
purchaser. 

Tliere  is  also  the  case  of  Gearing  v.  Robin- 
son, 27  Ont.  App.  364,  which  is  invoked  by 
the  respondents,  where  the  parties  were  less- 
ors and  lessees;  and  Mr.  Shepley,  who  argued 
the  case  for  the  lessors,  claimed  also  that 
there  was  no  liability  because  under  section 
•2  of  subsection  7  there  was  no  consent  in 
writing. 

In  the  case  of  Gearing  v.  Robinson,  27  Ont. 
App.  364,  the  lease  also  contained  a  clause 
that  the  lessee  was  allowed  to  make  some 
changes  in  the  intended  structure  of  the 
"building,  but  the  lessee  never  bound  himself, 
as  in  the  present  case,  to  make  those  im- 
provements. It  was  simply  stated  that  if  the 
improvements  were  made  the  lessee  would 
have  the  right  to  be  reimbursed  at  the  expira- 
tion of  the  lease. 

The  request  certainly  did  not  exist  in  that 
•case. 

The  contract  that  we  hare  to  deal  with  in 
this  case  is  a  very  different  one  from  those 
which  had  to  be  construed  in  the  last  three 
<»8es  relied  upon  by  the  respondent  and  then 
those  eases  have  to  be  distinguished  from  the 
present  case. 

It  may  be  urged  that  the  terms  of  this  con- 
tract do  not  contain  any  clause  by  which*  a 
formal  request  has  been  made  by  the  propri- 
etor to  build  houses  on  his  property  for  the 
contract  declared  that  the  intended  purchaser 
desires  to  build  and  much  stress  is  laid  upon 
the  word  "desires." 

But  the  contract  has  to  be  construed  by  all 
its  clauses  and  if  the  contract  is  made  in  such 
u  way  as  to  defeat  the  "Mechanics*  IJ?n 
Act,"  I  should  say  that  [$88]  such  an  agree- 
ment should  be  held  against  public  order 
<Bec.  6). 


I  have  come  to  the  conclusion  that  the  re- 
spondent company  should  be  considered  an 
"owner"  under  the  provisions  of  the  "Mechan-5 
ics'  Lien  Act,"  and  that  its  interest  should  be 
charged  with  the  lien  claimed  by  the  appel- 
lant. 

The  appeal  should  be  allowed  with  costs  of 
this  court  and  the  court  below. 

Appeal  dismissed  with  costs. 


NOTE* 

In  the  reported  case  it  is  held  that  there 
is  no  right  to  a  mechanic's  lien  on  realty  for 
improvements  made  thereon  by  a  vendee  in 
posi»ession  under  a  contract  of  sale,  though 
under  the  terms  of  the  contract  the  vendor 
advances  money  towards  the  cost  of  the  im- 
provements. The  vendor  in  such  a  contract 
is  not,  the  court  holds,  an  "owner"  within 
a  statute  giving  a  lien  on  land  for  improve- 
ments made  under  a  contract  with  -the  owner, 
and  it  is  accordingly  held  that  on  retaking 
the  land  on  default  of  the  vendee  the  vendor 
takes  it  free  from  liens.  The  question  wheth- 
er a  mechanic's  lien  attaches  to  realty  for 
improvements  made  with  the  consent  but  not 
at  the  expense  of  the  owner  is  discussed,  with 
specific  treatment  of  improvements  by  a 
vendee  under  a  contract  of  sale,  in  the  note 
to  Stewart  ▼.  Talbott,  Ann.  Gas.  1916C  1116. 


CITY  OF  BUTTE 


V. 


BENNETTS  ET  AL. 


Montana  Supreme  Court — ^May  25,  1915. 


5i  Mont.  27  f  149  JPao.  92. 


Public  Officers  —  Liability  on  Bond  — 
Acts  outside  Official  Duty. 

Under  Rev.  Codes,  §  6682,  providing  that 
a  surety  cannot  be  held  beyond  the  express 
terms  of  his  contract,  the  sureties  on  a  coun- 
ty assessor's  bond  conditioned  that  he  would 
"faithfully  perform  all  official  duties  now 
required  of  him  by  law,  and  ...  all 
.  .  .  duties  .  .  .  required  by  any  law 
to  be  enacted  subsequent  to  the  execution  of 
this  bond,"  are  not  liable  for  moneys  im- 
properly paid  and  delivered  to  the  assessor 
as  compensation  for  the  collection  by  him  of 
certnin  city  taxes,  where  the  collection  of 
sucli  taxes  is  not  imposed  on  him  by  law,  but 
reposed  elsewhere  under  sections  2684,  3356, 
3357. 

[See  note  at  end  of  this  case.] 
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Appeal  from  District  Court,  Silver  Bow 
county:     McClebnan,  Judge. 

Action  by  City  of  Butte,  plaintiff,  against 
Gilbert  Bennetts  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiflf  appeals.  The 
facts  are  stated  in  the  opinion.     Affirmed. 

Alew,  Maokel,  Wm.  F.  Davis,  and  N.  A, 
Roterlng  for  appellant. 

Walk^  d  Walker  for  respondents. 

[29]  Sanneb,  J. — By  its  amended  complaint 
the  appellant,  city  of  Butte,  seeks  judgmjsnt 
for  $885.10  against  Gilbert  Bennetts  and  oth- 
ers for  moneys  paid  by  the  city  to  Bennetts  as 
compensation  for  the  collection  by  him  of 
certain  city  taxes  while  county  assessor  of 
Silver  Bow  county,  the  other  defendants  being 
sureties  upon  his  official  bond.  Two  separate 
demurrers  were  filed,  one  by  Bennetts  which 
was  overruled,  and  the  other  by  the  sureties 
which  was  sustained.  The  city,  declining  to 
plead  further,  suffered  judgment  to  be  en- 
tered dismissing  its  action  as  to  the  sureties, 
and  from  that  judgment  prosecutes  this  ap- 
peal. 

The  question  presented  is  whether  a  cause 
of  action  is  stated  against  the  defendant  sure- 
ties. The  pleading  alleges,  in  substance,  that 
the  city  had  not  advertised  for  or  received  any 
bids  for  the  collection  of  said  taxes,  and  no 
contract  for  such  service  had  been  entered 
into  by  it  with  Bennetts,  notwithstanding 
that  at  the  time  such  service  was  rendered 
one  of  the  rules  of  business  duly  enacted  and 
adopted  by  the  city  council,  required  all 
contracts  exceeding  $250  in  amount  to  be 
let  to  the  lowest  bidder,  as  also  do  the  pro- 
vipions  of  section  3278  of  the  Revised  Codes; 
that  said  Bennetts  was  fully  paid  by  the 
county  of  Silver  Bow  the  entire  salary  au- 
thorized by  law  to  be  paid  for  his  services 
as  county  assessor,  but  he  nevertheless  de- 
manded and  was  paid  said  sum  of  $885.10 
lor  collecting  said  city  taxes,  no  part  of  which 
has  he  repaid;  that  demiuid  has  been  made 
upon  him  and  his  sureties  to  pay  said  sum 
to  the  plaintiff,  which  demand  has  been  re- 
fused. Attached  to  the  complaint  as  an  ex- 
hibit is  a  copy  of  the  official  bond  of  Bennetts, 
which  shows  such  bond  to  be  in  the  usual 
form. 

The  demurrer  of  the  sureties  was,  in  our 
judgment,  properly  sustained.  They  can  be 
held  to  answer  for  the  acts  or  omissions  of 
their  principal  only  according  to  the  tenor  of 
their  undertaking,  and  this  was  that  he 
should  '*well,  truly  and  faithfully  perform 
all  official  duties  now  required  of  him  by  law, 
and  .  .  .  all  of  the  duties  of  such  office  of 
county  assessor  required  by  any  law  to  be 
enacted  subsequent  to  the  execution  of  this 
bond.'*      [30]    Obligations   of   this   sort   are 


atriotisaimi  furis.  (Rev.  Codes,  sec.  568*2; 
5  Cyc.  768;  Mechem  on  Public  Officers,  sees. 
282,  283.)  ''Sureties  have  the  right  to  rely 
upon  the  letter  of  their  undertakings,  and 
their  liability  cannot  be  extended  by  impli- 
cation. A  public  officer's  sureties  are  only 
responsible  for  the  duties  assigned  such  offi- 
^  cer  by  the  law.  Where  the  law  defines  the 
duties  of  a  public  officer,  his  sureties  are  re> 
sponsible  for  the  faithful  performance  of 
such  duties,  and  are  not  responsible  for  acts 
which  do  not  pertain  to  his  office."  ( Smith  v. 
Lovell,  2  Mont.  332.)  Unless,  therefore,  the 
collection  of  taxes  for  the  city  was  an  official 
duty  of  Bennetts  as  county  assessor,  required 
of  him  by  law,  no  default  or  miscarriage  of 
his  in  respect  thereto  could  be  made  the  basis 
of  liability  as  against  his  sureties.  San  Jose 
v.  Welch,  65  Cal.  358,  4  Pac.  207;  San  Luis 
Obispo  County  v.  Farnum,  108  Cal.  562,  41 
Pac.  446 ;  State  v.  Porter,  69  Neb.  203,  95  N. 
W,  769;  Brown  v.  Com.  6  J.  J.  Marsh.  (Ky.) 
635;  State  v.  Bonner,  72  Mo.  387;  Feller  v. 
Gates,  40  Ore.  543,  91  Am.  St  Rep.  492  and 
note,  66  L.R.A.  630,  67  Pac.  410. 

Not  only  does  out  statute  fail  to  impose 
upon  the  county  assessor  the  duty  of  collect- 
ing taxes  for  either  city  or  county,  but  it 
reposes  that  duty  elsewhere  (Rev.  Codes,  sees. 
2684,  3356,  3357 ) ;  and  this  court  has  dis- 
tinctly pointed  out  why  it  is  that  no  such 
duty  can  be  imposed  up<Mi  him.  New  York 
Mut.  L.  Ins.  Co.  V.  Martiwi,  27  Mont.  437,  71 
Pac.  470.  Much  refinement  is  indulged  by 
the  books  and  repeated  in  the  briefs,  as  to 
whether  an  act  done  by  a  person  who  hap- 
pens to  be  an  officer  is  colore  officii  or  virtute 
officii,  with  the  consequences  flowing  from 
this  distinction.  We  need  not  consider  them, 
since  whatever  service  Bennetts  rendered  the 
city  of  Butte  in  the  premises  was  not,  and 
could  not  have  been,  as  county  assessor. 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 

Brantly,  C.  J.,  and  Holloway,  J.,  concur. 


NOTE. 

Liability  of  Surety  on  Bond  of  PnbUe 
Officer  for  Acta  WboUy  ontaido  OA^ 
cial  Dnty. 

The  purpose  of  this  note  is  to  discuss  the 
recent  cases  passing  on  the  liability  of  a 
surety  on  the  bond  of  a  public  officer  for  acts 
of  the  principal  wholly  outside  his  official 
duty.  The  earlier  cases  are  reviewed  in  the 
notes  to  State  v.  Griffith,  6  Ann.  Gas.  919; 
People  V.  Pacific  Surety  Co.  Ann.  Gas.  1912C 
681,  and  Feller  v.  Gates,  91  Am.  St.  Rep.  510. 

Since  the  bond  of  a  public  officer  is  ordi- 
narily so  conditioned  as  to  make  the  surety 
liable  for  official  misconduct  only,  the  recent 
cases  are  agreed  that  where  an  act  is  done 
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by  an  officer  Which  is  neither  by  virtue  of  hia 
office  nor  under  color  of  his  office,  the  surety 
on  his  bond  is  not  liable  therefor.  See  the 
reported  case  and  the  cases  cited  throughout 
this  note. 

There  is,  however,  some  little  diversity  of 
opinion  as  to  acts  which  while  outside  the 
scope  of  the  officer's  duty  are  claimed  to  be 
committed  under  color  of  office.  With  respect 
to  such  an  act  it  was  said  in  Mobile  County 
V.  Williams,  180  Ala.  639,  61  So.  963:  "We 
take  it,  therefore,  that  when  a  public  officer 
corruptly  claims  a  fee  to  be  due  him  for  serv- 
ices rendered  by  him  as  such  officer,  and  cor- 
Tiiptly  receives  such  fee  when  no  such  fee  is 
due  him  or  allowable  to  him  for  such  services, 
he  is  guilty  of  extortion.  The  corrupt  motive 
in  receiving  the  fee  renders  the  act  criminal, 
but  all  the  law  on  this  subject  of  extortion, 
as  we  read  it  in  the  books,  rests  upon  the 
proposition  that  when  a  public  officer  de- 
mands and  receives  a  fee  for  services  rendered 
by  him  as  such  public  officer,  whether  the 
fee  claimed  be  legal  or  illegal,  he  is  to  be 
held  to  have  done  so  under  color  of  his  office. 
In  other  words,  whenever  a  public  officer 
claims  that  a  fee  is  due  him  for  services 
which  he  claims  that  he  rendered  as  a  public 
officer,  the  claim  is  made  under  color  of  his 
office,  and,  if  he  receives  that  fee,  he  receives 
it  under  color  of  his  office;  and  under  the 
statute  of  this  state  which  we  have  above 
quoted  there  is,  in  legal  effect,  in  every  official 
bond,  a  stipulation  on  the  part  of  the  official 
and  the  sureties  on  his  bond  providing  pro- 
tection to  every  person  who  is  injured  by  any 
wrongful  act  of  such  officer  'committed  under 
color  of  his  office.'  If  a  sheriflf,  while  sheriff, 
does  an  act  as  sheriff  which  is  required  by 
law  and  claims  and  collects  a  eertain  illegal 
fee  for  that  service,  with  corrupt  intent,  he 
is  liable  for  extortion  because  he  made  the 
claim  and  collected  the  fee  under  color  of  his 
office.  If  he  made  the  claim  and  collected  the 
illegal  fee  in  good  faith,  acting  under  a  mis- 
take as  to  his  right,  the  act  of  making  the 
claim  and  of  collecting  the  fee  would  still 
be  an  act  done  under  color  of  his  office."  On 
this  theory  in  Myers  v.  Colquitt  (Tex.)  173 
S.  W.  993,  sureties  were  held  to  be  liable  for 
the  issuing  of  fictitious  warrants  by  the  prin- 
cipal. So  in  State  v.  Detyens,  90  S.  C.  840, 
73  S.  E.  361,  money  collected  by. an  officer 
after  the  expiration  of  the  time  when  its  col- 
lection was  authorized  was  held  to  have  been 
received  under  color  of  office.  In  Hannah  v. 
Hyatt,  170  N.  C.  634,  87  S.  E.  517,  it  was 
held  that  where  a  clerk  of  court  is  appointed 
commissioner  to  make  a  judicial  sale  the  sure- 
ties on  his  bond  as  clerk  are  liable  for  his 
misconduct  as  commissioner. 

The  rule  more  commonly  applied  is  that 
something  more  is  necessary  to  constitute 
eoloT  of  office  besides  the  fact  that  the  officer 


believes  or  claims  that  he  is  acting  in  his 
official  capacity.  Thus  it  has  been  held  that 
sureties  are  not  liable  for  the  unauthorized 
acts  of  a  constable  in  approving  a  replevin 
bond  which  he  was  authorized  to  do  onlv  if 
he  served  his  writ,  Burton  v.  Doyle   (Okla.) 

165  Pac.  169;  or  for  the  conversion  by  a  jus- 
tice of  the  peace  of  cash  which  he  without 
authority  received  in  lieu  of  a  bond.  People 
V.  Sowell,  186  III.  App.  617;  or  for  the  act 
of  a  justice  of  the  peace  in  certifying  false- 
ly that  a  note  was  signed  in  his  presence. 
State  V.  Reichard,  69  Ind.  App.  338,  109  N. 
E.  438;  or  for  the  act  of  an  auditor  in  re- 
ceiving money  which  should  have  been  paid 
to  the  treasurer,  Mower  County  v.  American 
Bonding  Co.  133  Minn.  274,  168  N.  W.  394; 
or  for  the  act  of  a  constable  in  seizing  certain 
property  after  having  fully  complied  with  a 
writ  ordering  its  sale,  Kimbrough  v.  Sever- 
ing (Tex.)   182  S.  W.  403.    In  Jost  v.  King, 

166  Cal.  394,  1*37  Pac.  4,  the  building  of  a 
road  by  a  county  supervisor  was  held  to  be  so 
far  outside  his  official  duty  that  his  sureties 
were  not  liable  for  his  misconduct  in  respect 
thereto. 

Where  an  officer  uses  excessive  force  in 
making  an  authorized  arrest,  of  course  the 
surety  on  his  bond  is  liable.  Meek  v.  Tilgh- 
mam  (Okla.)  164  Pac.  1190.  But  as  to  the 
making  of  all  unlawful  arfedt  there  is  some 
conflict.  Two  recent  cases  have  held  the  sure- 
ties to  be  liable.  Deason  v.  Gray,  189  Ala. 
672,  66  So.  646;  People  v.  Morgan,  188  HI. 
App.  250.  Tlie  contrary  view,  however,  was 
taken  in  Taylor  v.  Morgan,  43  Okla.  142,  141 
Pac.  679,  wherein  the  court  said:  "Where 
an  officer,  while  doing  an  act  within  the 
limits  of  his  official  authority,  exercises  such 
authority  improperly,  or  exceeds  his  official 
powers,  or  abuses  an  official  discretion  vested 
in  him,  he  becomes  liable  on  his  official  bond 
to  the  person  injured.  But  where  he  acts 
without  any  process  and  without  the  author- 
ity of  his  office,  in  doing  such  act,  he  is  not 
to  be  considered  an  officer,  but  a  personal 
trespasser."  So  in  People  v.  Pacific  Surety 
Co.  60  Colo.  273,  Ann.  Cas.  1912C  677,  109 
Pac.  961,  a  trespass  by  a  constable  under  a 
claim  of  process  when  he  in  fact  had  none 
was  held  not  to  have  been  committed  under 
color  of  office.  In  like  manner  in  Robertson 
v.  Smith,  16  Ga.  App.  760,  86  S.  E.  988,  the 
sureties  of  a  sheriff  were  held  not  to  be  liable 
for  the  shooting  of  a  person  not  charged  with 
crime.  See  to  the  same  effect  Jordan  v.  Neer, 
34  Okla.  400,  126  Pac.  1117. 

There  is  a  conflict  of  authority  as  to  wheth- 
er the  sureties  of  a  public  officer  are  liable 
for  his  act  in  claiming  and  receiving  fees 
or  compensation  to  which  h€  is  not  entitled. 
Two  recent  cases  hold  that  such  acts  are  done 
under  color  of  office,  rendering  the  sureties 
liable.    Mobile  Countv  v.  Williams,  180  Ala. 
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639,  61  So.  963;  Forest  County  v.  Dawley, 
149  Wis.  323,  136  N.  W.  335.  Other  caaes 
take  the  contrary  view,  McCrory  v.  Wooda 
County,  48  Okla,  684,  150  Pac.  683;  Hughes 
V.  Oklahoma  County,  60  Okla.  410,  150  Pac. 
1029;  Creek  County  v.  Vaughn,  51  Okla.  609, 
152  Pac.  115;  Shelton  v.  State  (Okla.)  162 
Pac.  224.    And  see  the  reported  case. 


UnSW  METHOD  I.AUNDRT  COMPANT 

V. 

MacCANK. 

California  Supreme  Court,  Department  One 
— December  16,  1916. 

174  Cal.  26;  161  Pac.  090. 


Appeal  and  Error  ^  Scope  of  ReTiew 
—  Matters  Subsequent  to  Order  Ap- 
pealed from. 

Matters  occurring  after  issuing  of  prelimi- 
nary restraining  order  cannot  be  considered 
on  appeal  where  no  supplemental  pleadings 
are  filed. 

Constitntional  Iaw  —  Blsht  to  Follow 
Oconpation. 

The  right  of  a  citizen  to  pursue  any  call- 
ing, business,  or  profession  he  may  choose  is 
a  property  right  to  be  guarded  by  equity  as 
zealously  as  any  other  form  of  property. 

Master  and  Senrant  ^  Trade  Secrets,— 
List  of  Cnstomers  ^  Injnnotion 
afifainst  Solicitation  bj  Former  Em« 
ployee. 

One  selling  a  laundry  route  and  being  em- 
ployed by  the  purchaser  to  solicit  on  such 
route  retains  the  right,  on  leaving  such  em- 
ploy, to  work  for  a  rival  laundry  if  he 
chooses,  or,  having  established  a  laundry 
business  himself,  to  serve  all  persons  volun- 
tarily offering  him  their  trade;  but  in  such 
competition  he  must  act  with  the  utmost  fair- 
ness, resolving  every  doubt  rather  in  favor 
of  the  interests  of  his  former  employer  than 
against  them. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  injunction  against  a  driver  who  had 
sold  a  laundry  route  to  plaintiff  and  worked 
for  plaintiff  thereon,  restraining  the  driver 
from  "soliciting  laundry  work  from"  plain- 
tiff's customers  along  the  route,  it  is  proper 
to  insert  the  words  "but  not  from  receiving" 
before  the  words  "laundry  work,"  etc.,  so  as 
not  to  prevent  him  from  receiving  such  work 
unsolicited. 

[See  note  at  end  of  this  ease.] 

Constitntional  Law  —  Right  to  Patro- 
nise Tradesman. 

The  constitutional  guaranties  of  liberty  in- 
clude the  privilege  of  every  citizen  to  freely 


select  those  tradesmen  whom  he  may  desire 
to  patronize,  and  equity  cannot  invade  or 
take  away  this  right,  either  directly  or  in- 
directly, without  due  process  of  law. 

Appeal  from  Superior  Court,  Alameda  coun- 
ty:   Wells,  Judge. 

Action  by  New  Method  Laundry  Company, 
plaintiff,  against  John  \V.  MacCann,  defend- 
ant. From  judgment  rendered,  plaintiff  ap- 
peals. The  facte  are  stated  in  the  opinion. 
Affirmed. 

John  R.  Tyrrell  for  appellant. 
Henry  B,  Lifter  for  respondent. 

[28]  LAWtOB,  J. — This  is  an  appeal  upon 
the  judgment-roll  in  an  action  for  an  injunc- 
tion. The  case  involves  the  same  general  equi- 
table doctrines  considered  in  Empire  Steam 
Laundry  v.  Lozier,  166  CaL  95,  Ann.  Cas. 
1914C  628,  44  L.R.A.(X.S.)  1159,  130  Pac. 
1180;  and  Cornish  v.  Dickey,  172  Cal.  120,  155 
J?ac.  629.  It  was  held  in  the  former  case  that 
a  certain  list  of  customers  along  a  laundry 
route  constituted  a  trade  secret  which  was 
the  absolute  property  of  the  laundry  operat- 
ing the  route,  and  that  the  laundry  was  en- 
titled to  a  judgment  perpetually  enjoining  a 
driver,  who  had  left  its  employ,  "from  in  any 
manner  soliciting  or  receiving  laundry  work 
from  any  of  the  persons"  who  had  been  such 
customers  along  the  route  assigned  to  him. 
(Italics  ours.)  In  Cornish  v.  Dickey,  a  solici- 
tor, having  left  the  employ  of  a  bfikery,  was 
enjoined  from  soliciting  and  supplying  his 
former  patrons  and  the  patrons  of  the  bakery 
with  the  products  of  its  rival.  The  soundness 
of  these  decisions  under  the  facts  involved  is 
not  questioned.  But  the  propositi<m  is  now 
expressly  advanced  for  the  first  time  that 
notwithstanding  a  court  of  equity  has  the 
authority  to  enjoin  an  employee  from  "solicit- 
ing" business  of  his  former  patrons  under 
such  circumstances,  it  is  not  authorized  to 
issue  an  injunction  restraining  him  from 
merely  "receiving"  laundry  work  from  such 
customers  if  they  voluntarily  seek  him  out 
and  hire  him  to  do  their  work. 

The  salient  facts  presented  here  are  in  most 
respects  identical  with  those  of  the  Empire 
Steam  Laundry  case,  and  require,  therefore, 
only  brief  mention.  The  court  found  that 
plaintiff  is  a  corporation  engaged  in  the  laun- 
dry business  in  the  city  of  Oakland,  conduct- 
ing its  business  in  substantially  the  same 
fashion  as  did  the  Empire  Steam  Laundry.  The 
defendant,  formerly  the  independent  owner  of 
a  certain  laundrv  route  in  Oakland,  known  as 
route  No.  4,  had,  on  April  5,  1908,  sold  all  his 
right  and  title  in  the  route  to  the  [29]  plain- 
tiff, and  thereafter  became  one  of  its  driv- 
ers and  solicitors.    He  was  supplied  with  an 
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automobile  by  the  plaintiff  and  everything 
necessary  to  enable  him  to  serve  well  the 
plaintiff's  customers  and  discharge  the  duties 
for  which  he  was  employed,  without  cost  or 
expense  to  himself.  For  about  five  years  he 
was  employed  to  canvass  orders  for  laundry 
work  along  route  No.  4  from  house  to  house, 
to  collect  and  return  tlie  clothes,  and  to  keep 
confidentially,  in  a  list  specially  prepared  by 
the  plaintiff,  all  the  names  and  addresses  of 
plaintiff's  customers,  together  with  the  day  of 
the  week  when  their  laundry  sliould  be  called 
for,  and  the  place  where  the  same  sliould  be 
gathered  up  and  delivered.  It  is  not  ques- 
tioned that  the  information  thus  obtained  by 
the  defendant  constituted  trade  secrets  of 
great  value  to  the  plaintiff.  On  April  5,  1913, 
the  defendant  left  the  plaintiff's  employ  with- 
out notice  or  warning,  and  immediately  there- 
after commenced  soliciting  for  a  rival  laundry 
the  patronage  of  the  persons  whose  names  he 
had  ascertained  while  in  the  employ  of  the 
plaintiff.  Thereafter  he  called  for  and  gath- 
ered up  bundles  of  laundry  and  unlaundered 
goods,  but  "so  far  ^  plaintiff  has  been  able  to 
ascertain  by  inquiries  from  its  said  patrons, 
said  patrons  did  not  know  that  the  unlaun- 
dered goods  called  for  by  defendant  were 
being  collected  for  and  being  laundered 
by  a  laundry  other  than  the  laundry  of 
plaintiff  herein."  It  does  not  appear,  how- 
ever, that  the  defendant  had  entered  into  any 
contract  of  employment  prohibiting  such 
action  on  his  part.  But  the  court  furtlier 
found:  **That  if  defendant  is  not  restrained 
from  soliciting,  diverting,  and  taking  away 
said  customers  of  plaintiff,  seventy  (70)  per 
cent  of  said  trade  will  be  forever  lost  to  plain- 
tiff, to  its  great  damage." 

Other  facts  are  pleaded  and  referred  to  in 
the  briefs,  but  were  not  found  to  be  supported 
by  the  evidence.  And  certain  matters  occur- 
ring after  the  issuing  of  the  preliminary  re- 
straining order  are  mentioned  by  counsel, 
but  no  supplemental  pleadings  were  filed. 
None  of  these  matters  can  properly  be 
considered. 

Upon  the  findings  made,  plaintiff  was 
awarded  a  permanent  injunction  "restrain- 
ing and  enjoining  said  defendant,  his  agents 
and  employees  .  .  .  from  in  any  manner 
soliciting,  hut  not  from  receiving y  laundry 
work  from  any  of  the  persons  who  were  cus- 
tomers of  plaintiff  prior  to  the  fifth  day  of 
April,  1913,  along  or  upon  that  certain  route 
known  [30]  and  designated  by  plaintiff  and 
defendant  as  route  No.  4,  of  the  New  Method 
Laundry  Company,  in  the  city  of  Oakland,  and 
attended  to  by  said  defendant,  while  said 
defendant  was  employed  by  plaintiff;  and 
from  in  any  manner  attempting  to  induce 
any  of  said  customers  of  said  plaintiff,  either 
directly  or  indirectly,  to  withdraw  any  of 
their  business,  custom,  or  patronage  from 
plaintiff."  (Italics  ours.)     The  court  did  not 


award  damages  fo(  the  injuries  alleged  in  the 
complaint  to  have  arisen  out  of  the  immediate 
loss  of  trade.  The  appeal,  however,  is  taken 
solely  from  the  refusal  to  include  in  the  judg- 
ment an  order  restraining  the  defendant  from 
receiving  laundry  work  of  the  persons  desig- 
nated. 

While  it  is  required  that  equity  should  lend 
its  aid  to  the  fullest  extent  to  protect  he  prop- 
erty rights  of  employers,  whether  existing  in 
the  form  of  trade  secrets  or  oherwise,  con- 
siderations of  public  policy  and  justice  de- 
mand that  such  protection  should  not  be  car- 
ried to  the  extent  of  restricting  the  earning 
capacity  of  individuals  on  the  one  side,  while 
tending  to  create  or  foster  monopolies  of  in- 
dustry on  the  other.  In  rec^it  years,  as 
noted  in  £mpire  Steam  Laundry  v.  Lozier, 
the  matter  of  protecting  the  business  world 
against  unfair  competition  has  received  care- 
ful consideration  by  the  highest  courts.  It  has 
been  determined  that  if  a  person  establishes 
a  trade  or  business  which  depends  for  its 
continuance  upon  keeping  -  secret  the  names 
of  customers  or  other  valuable  information 
known  to  such  person,  no  agent  or  employee, 
having  been  intrusted  with  such  secrets  in  the 
course  of  his  employment,  can  thereafter 
utilize  his  secret  knowledge  against  the  inter- 
ests or  to  the  prejudice  of  such  person. 
(See  14  R.  C.  L.  p.  401,  sees.  102-106.)  As  is 
aptly  stated  in  U.  B.  Wiggins  Sons'  Co.  v. 
Cott^A-Lap  Co.  169  Fed.  150:  'If  he  does  so, 
he  robs  his  employer."  This  was  our  conclu- 
sion in  the  Empire  Steam  Laundry  ease,  and 
with  what  is  there  said  in  support  thereof  we 
are  in  full  accord.  It  was  also  the  conclusion 
of  the  court  in  the  more  recent  case  of  People's 
Coat,  etc.  Supply  Co.  v.  Light,  171  App.  IMv. 
671,  157  K.  Y.  S.  15, 1142,  where  an  injunction 
was  granted  under  circumstances  similar  to 
the  facts  presented  here  restraining  a  rival 
firm  from  soliciting  through  Light,  one  of 
the  plaintiflTs  former  employees,  any  of  plain- 
tiff's former  or  present  customers,  and  from 
serving  the  same  on  behalf  of  the  rival 
[31]  firm.  The  court  said:  "There  is  no  evi- 
dence that  Light  had  a  written  list  of  them 
[the  plaintiff's  customers].  There  was  in  his 
head  what  was  equivalent.  They  were  on 
routes,  in  streets,  and  at  numbers  revealed  to 
him  through  his  service  with  plaintiff.  Their 
faces  were  familiar  to  him-,  and  their  identitv 
known  because  of  such  employment.  He  had 
entry  and  introduction,  and  solicited  them, 
not  as  strangers,  but  as  persons  known  to 
him.  He  used  what  he  had  gained  through 
plaintiff  to  take  away  its  customers." 

But  coincident  with  the  right  of  the  em- 
ployer to  the  protection  of  his  trade  secrets 
against  their  unwarranted  disclosure  to  or 
unconscionable  use  by  persons  not  entitled 
therto  is  the  right  of  all  persons,  in  the 
absence    of    negative    covenants    to    the    con- 
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trary,  to  follow  any  of  th«  oommon  occupa- 
tions of  life.  This  right  of  a  citizen  to  pur- 
sue any  calling,  business,  or  profession  he  may 
choose  is  a  property  right  to  be  guarded  by 
equity  as  zealously  as  any  other  form  of 
property,  (See  Dent  v.  West  Virginia,  129 
CJ.  S.  114,  32  U.  S.  (L.  ed.)  623,  9  S.  Ct.  231.) 
"Labor  is  property.  The  laborer  has  the 
same  right  to  sell  his  labor,  and  to  contract 
with  reference  thereto,  as  any  other  property 
owner."  (Gillespie  v.  People,  188  111.  176,  80 
Am.  St.  Rep.  176,  52  L.R.A.  283,  68  N.  E. 
1007.)  It  cannot,  indeed,  be  questioned  that 
an  employee,  in  a  case  such  as  this,  retains 
the  right  to  work  for  a  rival  laundry  if  he 
so  chooses,  or,  haying  established  a  laun- 
dry business  himself,  to  serve  all  persons  who 
voluntarily  offer  him  their  trade.  But  in 
such  competition,  he  must  act  with  utmost 
fairness,  resolving  every  doubt  rather  in  favor 
of  the  interests  of  the  former  employer  than 
against  them,  and  exercising,  at  all  times, 
every  precaution  to  avoid  violating,  in  letter 
or  spirit,  the  confidence  reposed  in  him.  In 
Grand  Union  Tea  Go.  v.  Dodds,  164  Mich.  50, 
31  L.R.A.(N.a)  260,  128  N.  W.  1090,  a 
solicitor  along  a  business  route  for  a  tea  mer- 
chant engaged  to  work  for  a  competitor  and 
sought  to  take  with  him  the  list  of  patrons, 
and  secure  their  patronage,  which  for  the 
most  part  he  had  himself  obtained  for  the 
tea  merchant  while  in  the  latter's  employ. 
Counsel  contended:  'This  defendant  cannot 
be  restrained  from  soliciting  or  selling  these 
people  goods  so  long  as  he  does  so  in  an 
open  and  fair  manner."  A  decree  enjoin- 
ing the  solicitor  ''from  using  any  list  or  copy 
of  list  which  haa  been  made  or  retained,  or 
giving  or  showing  them  to  others,"  [32]  was 
affirmed.  The  court  then  continued:  "We 
are  of  the  opinion,  however,  that  he  cannot 
be  restrained  from  selling  his  conunoditiea 
for  himself  or  for  any  employer  in  any  part  of 
the  city,  or  to  any  person,  so  long  as  he  does 
not  use  any  property  belonging  to  the  com- 
plainant, or  copies  thereof  that  were  surrepti- 
tiously made.  So  far  we  think  ourselves  well 
within  equity  jurisdiction,  on  general  prin- 
ciples." (See  also  note  to  Empire  Steam 
Laundry  v.  Lozier,  in  1  Cal.  Law  Rev.  385; 
and  comment  on  People's  Coat,  etc.  Supply 
Co.  V.  Light,  supra,  25  Yale  L.  Jour.  499.) 

The  judgment  of.  the  lower  court  also  finds 
support  in  sound  principles  of  public  policy. 
To  restrain  a  person  lawfully  engaged  in  a 
laundry  business  from  receiving  unlaundered 
goods  from  certain  former  patrons  is  to  sanc- 
tion, to  that  extent,  the  establishment  of  a 
trade  blacklist,  thereby  depriving  such  pa- 
trons, without  any  fault  on  their  part,  of  the 
right  to  have  their  laundry  work  done  where 
they  will.  The  constitutional  guaranties  of 
liberty  include  the  privilege  of  every  citizen 
to  freely  select  those  tradesmen  to  whom  he 


may  desire  to  extend  his  patronage,  and 
equity  cannot  invade  or  take  away  this  right, 
either  directly  or  indirectly. 

There  are,  however,  some  authorities  which 
are  relied  upon  by  the  plaintiff  to  support 
his  contention  that  he  is  nevertheless  entitled 
to  the  injunctive  relief  prayed  for.  But  in 
none  to  which  we  are  referred  was  it  neces- 
sary for  the  court  to  pass  upon  the  precise 
point  raised  here.  Witkop,  etc.  Co.  v.  Boyce, 
61  Misc.  126,  112  N.  Y.  S.  874,  while  gener- 
ally approving  an  injunction  restraining  the 
defendant,  among  other  things,  "from  calling 
upon,  canvassing,  soliciting,  accepting,  or  fill- 
ing orders  for  goods  similar  in  kind  to  those 
carried  by  the  plaintiff  from  the  persons, 
.  .  .  being  customers  of  the  plaintiff  upon 
whom  the  defendant  had  been  accustomed  to 
call  to  obtain  orders,"  was  concerned  prin- 
cipally with  defendant's  efforts  to  unfairly 
entice  away  plaintiff's  customers.  In  that 
case,  reliance  was  placed  also  upon  an  express 
agreement  entered  into  between  the  parties 
which  contained  covenants  against  the  de- 
fendant engaging  in  a  similar  line  of  business 
for  the  period  of  two  years,  as  well  as  upon 
a  penal  statute  forbidding  an  employee  to  use 
information  gained  imder  such  circumstances 
for  his  own  benefit  or  advantage.  A  second 
decision  in  the  case  (Witkop,  etc.  Co.  v. 
Boyce,  64  Misc.  374,  118  N.  Y.  S.  461), 
[33]  broadly  restrains  the  defendant  from 
''calling"  upon  the  former  customers  for  trade 
purposes,  which  term  would  include  calling 
on  legitimate  as  well  as  illegitimate  business. 
But  the  facts  indicate  that  the  court  was 
only  considering  a  "gross  betrayal  of  confi- 
dence by  an  unscrupulous  employee"  result- 
ing in  unfair  competition.  The  employee  was 
actually  calling  to  solicit  the  trade  of  the 
former  customers.  The '  proposition  of  "call- 
ing" for  the  purposes  of  delivering  goods  or 
filling  orders  which  had  been  received  in  an 
honest  and  equitable  conduct  of  a  rival  busi- 
ness was  not  involved.  A  later  case  (Witkop, 
etc.  Co.  V.  Great  Atlantic,  etc  Tea  Ca  69 
Misc.  90,  124  N.  Y.  S.  956)  sums  up  the  two 
previous  decisions  as  holding  that  the  driver 
"will  be  restrained  from  canvassing  and  so- 
liciting trade  from  plaintiff's  customers  for- 
merly served  by  him  from  plaintiff's  lists  of 
names  and  addresses  for  the  benefit  of  a  com- 
peting concern."  (See  also  comment  on  these 
cases  in  Boosing  v.  Dorman,  148  App.  Div. 
824,  133  N.  Y.  S.  910.)  Nor  does  it  seem  to 
.  us  that  People's  Coat,  etc.  Supply  Co.  v. 
Light,  171  App.  Div.  671,  167  N.  Y.  S.  15, 
1142,  is  opposed  to  the  conclusion  reached 
herein. 

In  other  New  York  cases  we  find  expres- 
sions which  support  our  view  that  the  re- 
spondent herein  cannot  be  restrained  from 
"receiving"  laundry  of  his  former  patrons. 
In  Peerless  Pattern  Co.  v.  Pictorial  Review 
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Co.  147  App.  Div.  716,  132  N.  Y.  S.  37,  in- 
junctive relief  restraining  the  manager  of 
a  rival  firm  from  soliciting  or  filling  orders' 
from  plaintiff's  eustomers  was  expressly  de- 
nied. The  court  remarked:  "All  that  clear- 
ly appears  is  that  he  undertook  to  use  in  his 
new  employment  the  knowledge  he  had  ac- 
quired in  the  old.  This,  if  it  involves  no 
breach-  of  confidence,  is  not  unlawful;  for 
equity  has  no  power  to  compel  a  man  who 
changes  employers  to  wipe  clean  the  slate 
of  his  memory.''  It  was  there  held  that  the 
defendant  could  ''enter  into  competition  with 
plaintiff,  even  for  the  business  of  those  who 
had  formerly  been  plaintiff's  customers,  pro- 
viding such  competition  is  fairly  and  legally 
conducted."  Finally,  in  Boosing  v.  Dorman, 
148  App.  Div.  824,  133  N.  Y.  S.  910,  the 
court,  finding  that  the  names  of  plaintiff's 
customers,  retail  dealers  in  butter  and  eggs, 
were  all  listed  in  public  directories  and  were 
no^,  under  the  facts  shown,  trade  secrets,  went 
on  to  [34]  say;  "The  other  knowledge  which 
Dorman  acquired  by  calling  upon  these  cus- 
tomers in  the  course  of  his  employment,  with 
regard  to  their  habits  of  buying,  their  finan- 
cial worth,  and  their  individual  characteris- 
tics and  preferences,  can  hardly  be  denomi- 
nated 'trade  secrets'  which  an  employee  is 
prohibited  from  using  for  his  own  benefit 
after  the  termination  of  his  employment,  in 
the  absence  of  an  express  contract." 

Nor  does  Lamb  v.  Evans,  L.  R.  [1893]  1  Ch. 
Div.  (£ng.)  218,  demand  a  different  conclu- 
sion. The  judgment  in  that  case  was  to 
affirm,  as  regards  the  general  question  in- 
volved here,  the  former  decision  in  the  case 
by  Mr.  Justice  Chitty  (Id.  L.  R.  [1892]  3 
Ch.  Div.  (Eng.)  462),  where  an  injunction 
was  granted  against  canvassers  for  a  tuules 
directory.  It  was  suggested  by  the  evidAnce, 
so  the  learned  justice  observes,  that  unless 
the  defendants  be  entirely  restrained  from 
soliciting  advertisements  from  the  list  of 
traders  published  in  the  plaintiff's  directory, 
such  traders  will  be  misled  into  believing 
that  the  defendants  were  still  canvassing  for 
the  plaintiff.  But  the  court,  while  recogniz- 
ing the  difficulty  in  framing  a  proper  injunc- 
tion touching  these  matters,  held  the  defend- 
ants could  not  be  restrained  in  such  manner. ' 
The  learned  justice  said :  "To  use  the  popular 
expression,  they  may  go  and  legitimately  tout 
for  advertisements  for  the  rival  production, 
and  legitimately  use  the  plaintiff's  work  for 
the  purpose  of  discovering  the  traders  and 
showing  them  the  kind  of  advertisements 
these  same  traders  formerly  approved  of,  and 
may  be  desirous  of  inserting  in  the  rival 
work."  We  find  nothing  in  the  latter  deci- 
sion in  any  sense  modifying  this  holding. 

It  must   be  admitted   that  the  injunction 
issued    by   the   lower    court    in    the    Empire 
Steam  Laundry  case,  and   approved  by  the 
Ann.  Cas.  1918C. — 6J>. 


decision  of  this  court,  does  restrain  an  em- 
ployee from  "receiving"  laundry  of  his  former 
employer's  customers.  But  the  facts  show 
the  employee  was  actually  disclosing  and 
making  use  of  the  secret  knowledge  and  in- 
formation he  had  acquired  in  the  confidence 
of  his  former  employer,  and  that,  by  this 
means,  had  been  able  to  carry  the  patronage 
of  many  of  the  former  customers  to  the  new 
employer.  The  employee's  conduct,  under  the 
facts  shown,  clearly  constituted  an  uncon- 
scionable and  unwarranted  use  of  the  trade 
secrets  belonging  to  his  former  employer,  as 
well  as  a  violation  of  the  contract  which  he 
had  entered  into.  It  was  to  restrain  this 
conduct  that  the  injunction  was  issued. 
While  the  opinion  [35]  does  not  qualify  the 
term  "receiving,"  which  appears  in  the  in- 
junction, there  is  nothing  therein  which  in- 
dicates that  the  court  intended  to  hold  that 
an  employee,  in  the  absence  of  an  express 
contract,  oould  be  restrained  from  carrying 
on  a  rival  business  in  a  fair  and  equitable 
manner,  and  in  the  course  of  such  competition 
receiving  laundry  of  such  customers  of  the 
former  employer  who  may  voluntarily  come 
to  him.  Indeed,  the  opinion  does  not  discuss 
the  term  "receiving,"  and  an  examination  of 
the  briefs  shows  that  the  point  was  not  urged 
for   consideration. 

But  it  is  insisted  by  the  appellant  that 
"without  the  word  'receiving'  the  judgment 
would  be  prcustically  worthless,  in  that  it  af- 
fords little  or  no  relief."  "It  does  not  require 
a  very  vivid  imagination,"  it  declares,  "to 
see  the  agents  and  friends  of  the  defendant, 
or  even  the  defendant  himself,  within  an  hour 
after  the  court  has  granted  an  injunction  re- 
straining defendant  from  soliciting,  but  not 
from  'receiving'  laundry  work,  busily  engaged 
in  calling  upon,  or  ringing  up  various  cus- 
tomers, advising  them  of  the  court's  order, 
but  further  stating  to  them  that  the  driver 
will  be  pleased  to  call  in  the  event  of  the 
customer  sending  for  him."  -  But  appellant 
overlooks  the  oompreh^isive  relief  granted  it 
by  the  court.  The  decree  expressly  forbids 
defendant  from  in  any  manner  soliciting  or 
attempting  to  induce,  directly  or  indirectly, 
snoh  customers  to  withdraw  their  patronage 
from  plaintiff.  Clearly,  conduct  on  the  part 
of  the  defendant,  his  agent,  or  others  in  his 
behalf,  such  as  suggested,  would  be  (xmtra 
honoa  mores  and  a  deliberate  invasion  of  the 
injunction  issued  to  plaintiff.  Discussing  this 
point,  the  court  in  E.  I.  Du  Pont,  De  Nemours 
Powder  Co.  v.  Masland,  210  Fed.  271,  said: 
"The  line  which  terminates  the  limits  where 
the  rights  of  the  plaintiffs  end  and  those  of 
the  defendants  begin  is  a  difficult  one  to  draw. 
The  iniquity  of  an  employee  who  takes  away 
with  him  the  property  of  his  employer,  exist- 
ing in  the  form  of  valuable  processes,  is  as 
clear  as  if  he  asported  any  other  form  of 
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property.  The  right  of  the  employee  to  use 
his  abilities,  developed  through  his  expe- 
riences, to  the  utmost  of  his  capacity,  is 
equally  clear.  This  right  of  the  employee  and 
his  obligation  to  preserve  to  the  full  the 
property  rights  of  his  employer  are  shaded 
into  each  other  by  lines  so  fine  that  it  is 
doubtful  whether  anything  but  a  nice  sense 
of  honor  can  keep  them  distinguished." 

[36]  Injunctive  relief,  in  any  case,  must 
depend  upon  broad  principles  of  equity  rath- 
er than  on  the  particular  wording  of  any  de- 
cree. Conceivably,  cases  may  arise  where  the 
could  would  be  warranted  in  restraining  a 
person,  engaged  in  a  business,  from  "receiv- 
ing" trade  of  certain  members  of  the  com- 
munity. But  the  facts  presented  here  do  not 
demand  such  relief.  In  H.  B.  Wiggins  Sons' 
Co.  V.  Cott-A-Lap  Co.  169  Fed.  150,  the  court 
refused  to  restrain  a  rival  firm  from  util- 
izing certain  trade  secrets,  where  the  relief 
was  prayed  for  solely  because  the  rival  had 
employed  one  of  plaintiff's  confidential  em- 
ployees who  was  in  possession  of  the  secrets. 
What  the  court  there  said  applies  with  equal 
force  to  the  additional  injunctive  relief 
sought  here:  '*If  the  injunction  issues,  it 
means  that  hereafter  no  man  can  work  for 
one  and  learn  his  business  secrets,  and  after 
leaving  that  employment  engage  himself  to 
a  rival  in  business,  without  carrying  on  his 
back  into  that  business  the  injunctive  man- 
date of  a  court  of  equity.  There  is  nothing 
whatever  in  the  facts  of  this  case,  except 
opportunity  to  do  wrong,  and  a  suspicion  in 
the  mind  of  the  rival  that  wrong  will  be 
done.  The  remedy  asked  for  is  an  extraor- 
dinary one,  and  should  not  be  lightly  indulged 
in.  The  chancellor  ought  never  to  come  into 
such  a  frame  of  mind  that  he  assumes  human 
natiire  to  be  essentially  and  inherently  evil." 

Judgment  affirmed. 

Shaw,  J.,  and  Slosa,  J.  {concurring) . — The 
phrase,  "but  not  from  receiving,"  should  not 
have  been  inserted  in  the  judgment.  The 
defendant's  right  to  receive  laundry  work 
from  former  patrons  of  the  plaintiff  along 
route  No.  4,  provided  such  work  came  to  him 
without  his  direct  or  indirect  solicitation,  was 
not  in  issue,  and  was  not  disputed  or  at- 
tacked. The  phrase  was  not  necessary  for 
the  protection  of  the  defendant  in  that  right, 
for  he  would  possess  the  right  as  fully  under 
the  decree  without  those  words  as  with  them. 
If  defendant  caused  their  insertion  with  the 
expectation  that  thereby  he  would  be  able 
to  receive  laundry  work  from  said  patrons, 
obtained  or  coming  to  him  through  any  se- 
cret or  clandestine  use  by  him,  or  by  his 
a.srents  or  friends,  of  the  list  of  patrons  of 
plaintiff  along  that  route,  or  of  his  memory 
or  knowledge  thereof  derived  from  his  former 
employment  with  plaintiff,  he  will  be  disap- 
pointed,  if   the   judgment   is    [37]    enforced 


according  to  its  true  intent.  Kotwithstand- 
,ing  that  phrase,  it  enjoins  him  from  in  any 
manner  attempting  by  any  means,  direct  or 
indirect,  to  induce  any  of  the  patrons  of 
plaintiff  along  route  No.  4,  formerly  attended 
to  by  him,  to  withdraw  any  of  their  business, 
custom,  or  patronage  from  plaintiff.  Under 
this  provision  he  would  be  guilty  of  contempt 
if  he  received  any  laundry  work  so  withdrawn, 
and  the  phrase  in  question  does  not  limit  the 
effect  of  the  judgment  in  that  respect.  If  he 
should  merely  go  along  the  route  to  receive 
such  laundry  work  of  said  patrons  as  they 
should  offer  him,  he  would  be  soliciting  their 
patronage,  and  would  be  inducing  them  to 
withdraw  from  plaintiff  all  of  their  patron- 
age that  he  might  receive  by  so  doing,  and 
would  thereby  violate  the  injunction.  Hence, 
although  the  phrase  might  better  have  been 
omitted,  we  believe  it  to  be  harmless,  and  for 
that  reason  we  concur  in  the  judgment. 

NOTE. 

The  reported  case  holds  that  the  list  of  the 
customers  of  a  laundry  company  on  a  certain 
route  is  a  trade  secret  of  the  laundry  com- 
pany, and  that  a  driver  on  that  route  who  en- 
ters the  employ  of  a  rival  laundry  may  be 
enjoined  from  soliciting  the  laundry  work 
of  the  patrons  of  his  former  employer.  The 
court  holds,  however,  after  a  full  discussion 
of  the  subject  that  the  driver  should  not  be 
enjoined  from  receiving  the  laundry  work  of 
the  customers  of  his  former  employer  if  ten- 
dered to  him  without  solicitation,  despite  an 
earnest  contention  that  in  the  absence  of  such 
an  order  the  restraint  against  solicitation 
is  valueless.  The  earlier  cases  discussing  the 
duty  of  a  servant  with  respect  to  the  trade 
secrets  of  his  master  are  reviewed  in  the 
notes  to  Stevens  v.  Stiles,  17  Ann.  Cas.  140: 
Empire  Steam  Laundry  v.  Loner,  Ann.  Oas. 
1914C  628 ;  and  Taylor  Iron,  etc  Co.  v.  Kich- 
ols,  133  Am.  St.  Rep.  753. 


WESTERN  UNION  TELEGRAPH  COM- 
PANY 

V. 
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1917. 

174  Ky.  210;  192  8.  W.   70. 

Interstate  Commeroe  ^  State  Regvla* 
tion  —  Abaence  of  Federal  I«esiila- 
tion. 

The  silence  of  Congress  on  a  subject  of  com- 
merce  over   which   it  has   jurisdiction,  and 
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which  requires  uniform  regulation,  is  equiva- 
lent to  affirmative  legislation  that  such  sub- 
ject should  be  free  from  state  enactments. 

Same. 

Where  Congress  has  not  assumed  jurisdic- 
tion over  a  given  subject  of  commerce,  but 
may  do  so,  in  the  absence  of  congressional 
action,  a  state  may  exercise  its  police  power 
over  the  subject. 

State   Resvlation   of   Intrastate    Com- 
merce. 

Where  commerce  is  entirely  intrastate,  the 
state's  power  to  regulate  is  exclusive. 

ReKalations  in  Aid  of  Interstate  Com* 


Legislation  which  is  a  mere  aid  to  inter- 
state commerce  may  be  enacted  by  a  state, 
although  it  may  incidentally  affect  that  com- 
merce. 

Telesraph  I/ines  as  Instrnmenta  of  In- 
terstate Contmerce. 

Telegraph  lines  are  instruments  of  com- 
merce, and  messages  transmitted  over  such 
lines  constitute  a  portion  of  such  commerce. 

[See  27  Am.  St.  Kep.  669.] 

Federal  Control  OTer  Telesraph  Iiinea 
—  Effeot  on  Power  of  State. 

By  enactment  of  Act  Cong.  June  18,  1910, 
c.  309,  36  Stat.  644  (4  Fed.  St.  Ann.  2d  ed. 
337),  making  Interstate  Commerce  Act  Feb. 
4,  1887,  c.  104,  24  Stat.  379,  applicable  to 
interstate  telegraph  messages,  and  giving 
company  power  to  make  different  charges  for 
different  classes  of  messages,  Congress  in- 
tended to  take  control  of  the  entire  regula- 
tion of  interstate  telegraph  lines  to  the  exclu- 
sion of  state  regulation. 

[See  Qote  at  end  of  this  case.] 

Telesraph  Mosaase  as  Interstate  Com- 


A  telegraph  message  sent  from  one  point 
within  the  state  to  another  like  point,  but 
passing  through  part  of  another  state  in 
transit,  constitutes  "interstate  commerce." 

Telesraphs  and  Telephones  ->-  I«intita- 
tion  of  Liability  ^  Effeot  of  Federal 
Statute. 

Where  plaintiff  failed  to  receive  tmrepeated 
death  message  sent  between  intrastate  point 
but  passing  through  another  state  en  route, 
oil  account  of  company's  delay,  he  cannot  re- 
cover more  than  amount  limited  in  contract; 
such  message  being  interstate  commerce,  and 
Act  Cong.  June  18,  1910,  recognizing  such 
limitations  of  liability. 

[See  note  at  end  of  this  case.] 

ReooTery  for  Mental  Ansnish. 

In  action  for  failure  to  deliver  death  mes- 
sage transmitted  betwen  intrastate  points  but 
passing  through  another  state  en  route,  plain- 
tiff cannot  recover  for  mental  suffering;  such 
message  being  interstate  commerce,  and  Act 
Cong.  June  18,  1910,  not  permitting  such  rC' 
covery. 

[See  note  at  end  of  this  case.] 

Persons  Entitled  to  ReooTer  for  Delaj 
of  Telegrant. 

Both  the  sender  and  receiver  of  telegram 
may  recover  damages  for  delay  in  delivering 


r.icrsage. 


[See  2  Ann.  Cas.  398;  13  Ann.  Cas.  356.] 


Presentation  of  Claim  —  When  Tinio 
Iiimited  BesiAs  to  Rnn« 

In  action  for  damages  caused  by  failure  to 
deliver  telegraph  message,  defense  that  claim 
was  not  presented  within  sixty  days,  as  re- 
quired by  contract,  was  without  merit,  where 
plaintiff  presented  claim  within  sixty  days 
after  learning  of  company's  default. 

Appeal  from  Circuit  Court,  Graves  county: 

Action  by  Robert  E.  Lee,  plaintiff,  against 
Western  Union  Telegraph  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Reyessed. 

Rohhina  d  RobhiiMy  Richards  d  Harris  and 
Albert  T,  Benedict  for  appellant. 

Lafe  flf.  Pence,  U.  W.  Rives  and  Stanfield 
d  Stanfield  for  appellee. 

[212]  MiLLEB,  J. — Mike  Lee  and  his  family, 
including  his  son,  M.  A.  Lee,  live  near  Leb- 
anon. The  appellee,  Robert  E.  Lee,  who  is 
another  son  of  Alike  Lee,  lives  near  Lowe's 
Cross  Roads,  in  Graves  county,  about  fifteen 
miles  from  Mayfield. 

Shortly  after  the  death  of  Mrs.  Mike  Lee 
on  March  3,  1915,  her  husband  delivered  to 
the  appellant  at  Lebanon,  by  the  hands  of 

M.  A.  Lee,  the  following  telegram: 

I 
I 

Lebanon,  Ky.,  6/3/1915, 
Robert  Lee, 

Mayfield,  R.  P.  D.  No.  1. 
Wife  died  this  morning.     Funeral  Friday. 
Answer  if  coming. 

Mike  Lee. 

The  message  was  promptly  transmitted 
from  Lebanon  to  Mayfield  by  the  way  of 
Louisville  and  Nashville,  Tennessee,  the  usual 
and  the  most  direct  route.  After  making 
some  ineffectual  efforts  to  find  Robert  Lee, 
the  appellant's  operator  at  Mayfield  placed 
the  message  in  the  post  ofiice,  directing  it  to 
"Robert  Lee,  Mayfield,  Ky.,  R.  P.  D.  No.  1." 
It  was  never  delivered.  Some  two  weeks  later 
Robert  Lee  learned  of  his  mother's  death 
from  a  newspaper;  and,  upon  calling  at  the 
telegraph  office,  on  March  26th,  the  message 
was  read  to  him. 

In  this  action  brought  by  Robert  Lee  for 
damages  for  mental  anguish  suffered  by  him, 
there  was  a  verdict  and  judgment  for  $1,- 
250.00.  The  company  appeals;  and,  for  a  re- 
versal it  insists,  (1)  that  since  the  telegram 
was  sent  by  the  way  of  Nashville,  Tennessee, 
it  constituted  interstate  commerce;  (2)  that 
the  interstate  commerce  act  of  1887,  as 
amended  by  the  act  of  1910,  applied  to  and 
controlled  the  rights  of  the  parties;  (3)  that 
under  the  federal  statutes  and  decisions, 
mental  anguish  is  not  an  element  of  damage^ 
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and  the  stipulations  restricting  the  damages 
in  cases  of  unrepeated  messages,  are  enforce- 
able; (4)  that  Robert  Lee  and  Mike  Lee  could 
not  both  [213]  recover  upon  the  same  tele- 
gram; (5)  that  the  court  erred  in  refusing 
instructions  asked  by  the  appellant,  and  in 
admitting  incompetent  testimony  over  appel- 
lant's objection;  and,  (6)  that  the  verdict  is 
excessive. 

Kelying  upon  the  claim  that  this  was  a 
case  of  interstate  commerce  and  controlled  by 
the  federal  law,  the  defendant  as.  a  partial 
defense,  further  interposed  the  plea,  (7)  that 
the  message  was  an  unrepeated  message  and 
by  the  terms  and  conditions  under  which  it 
was  accepted,  the  company  could  not  be  held 
liable  for  mistakes  and  delays  in  the  trans- 
mission or  delivery  of  an  unrepeated  message 
beyond  the  amount  received  for  sending  it — 
in  this  case  forty  cent^.  The  answer  also  set 
up  the  further  partial  defenses,  (8)  that  by 
the  terms  of  the  contract  the  company  should 
not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery  or  for  the  non-deliv- 
ery of  any  character  of  message,  whether 
caused  by  the  negligence  of  its  servants  or 
otherwise,  beyond  the  sum  of  iifty  dollars; 
and  (9)  that  the  claim  was  not  presented  in 
writing  within  60  days  after  the  telegram 
was  filed  with  the  company  for  transmission. 

The  trial  court,  however,  treated  the  case 
as  one  of  intrastate  commerce,  and  overruled 
the  partial  defenses  under  section  196  of  the 
state  constitution,  which  prohibits  a  carrier 
from  contracting  to  relieve  itself  from  its 
common  law  liability.  Adams  Express  Co.  v. 
Walker,  119  Ky.  121,  83  S.  W.  106,  67  L.R.A. 
412;  Southern  Express  Co.  v.  Fox,  131  Ky. 
257,  115  S.  W.  184,  117  S.  W.  270,  133  Am. 
St.  Rep.  241;  Louisville,  etc.  R.  Co.  v.  Wood- 
ford, 152  Ky.  407,  153  S.  W.  722. 

Is  this  a  case  of  interstate  commerce  ?  And 
if  so,  can  it  be  affected,  incidentally,  by  state 
laws  enacted  under  the  police  power  ? 

1.  In  regairl  to  those  matters  relating  to 
commerce  which  are  not  of  a  nature  to  be 
affected  by  locality,  but  which  necessarily 
ought  to  be  the  same  over  the  whole  country, 
the  silence  of  Congress  upon  such  subject, 
over  which  it  had  unquestioned  jurisdiction, 
is  equivalent  to  a  declaration  that  in  those 
respects  commerce  should  be  free  and  unregu- 
lated by  any  statutory  enactments.  Wei  ton 
v.  Missouri,  91  U.  S.  282,  23  U.  S.  (L.  ,ed.) 
347;  Hall  v.  De  Cuir,  95  U.  S.  490,  24  U.  S. 
(L.  ed.)  547.  In  other  words,  the  matters 
upon  which  the  silence  of  Congress  is  equiva- 
lent to  affirmative  legislation,  are  national  in 
their  character,  and  such  as  to  fairly  require 
uniformity  of  regulation  upon  the  subject 
matter  involved  affecting  all  the  states  alike. 
Mobile  County  v.  Kimball,  102  U.  S.  691,  26 
U.  S.  (L.  ed.)  238.  There  are,  however,  other 
subjects  [214]  of  commerce  over  which  Con- 


gress may,  but  has  not  assumed  jurisdiction, 
and  concerning  which  the  states  may  act  in 
the  exercise  of  their  police  power,  in  the 
absence  of  Congressional  action. 

And,  in  cases  where  the  commerce  is  intra- 
state, the  state's  power  is  exclusive.  We 
have,  therefore,  three  classes  of  cases;  (1) 
those  in  which  the  power  'of  the  state  is  ex- 
clusive; (2)  those  in  which  the  power  of 
Congress  is  exclusive;  and,  (3)  those  in 
which  the  states  may  act  in  the  absence  of 
legislation  by  Congress.  Covington,  etc 
Bridge  Co.  v,  Kentucky,  164  U.  S.  204,  U 
S.  Ct.  1087,  38  U.  S.  (L.  ed.)  962. 

It  is  not  every  state  law  which  may  inci- 
dentally affect  interstate  commerce  and  the 
persons  engaged  In  it,  that  necessarily  con- 
stitutes a  regulation  of  commerce  within  the 
meaning  of  the  Federal  Constitution.  Legis- 
lation which  is  a  mere  aid  to  interstate  com- 
merce may  be  enacted  by  a  state  in  the  exer- 
cise of  its  police  power,  although  at  the  same 
time  it  may  incidentally  affect  that  commerce 
itself.  Mobile  County  v.  Kimball,  102  U.  S. 
691,  26  U.  S.  (L.  ed.)  238.  This  is  a  legiti- 
mate exercise,  .  by  the  state,  of  its  polia> 
power. 

Thus,  it  has  been  held  that  state  laws  for 
the  regulation  of  pilots;  for  quarantine  and 
inspection;  for  policing  harbors;  improving 
navigable  channels ;  regulating  wharves,  piers» 
and  docks;  constructing  dams  and  bridges 
across  the  navigable  waters  of  a  state;  and 
laws  for  the  establishment  of  ferries,  are  not 
violative  of  the  Federal-  Constitution.  It  is 
not  the  existence  of  the  power  of  Congress  to 
regulate  commerce  in  this  class  of  cases,  but 
the  exercise  of  that  power  by  Congress  that 
will  prohibit  state  action.  In  this  class,  state 
action  is  permissible,  in  the  absence  of  Con- 
gressional regulations.  Sturges  v.  Crownin- 
shield,  4  Wheat  122,  4  U.  S.  (L.  ed.)  529. 

On  the  other  hand,  a  state  statute  which 
assumed  only  to  regulate  persons  engaged  in 
interstate  commerce  while  passing  through 
the  particular  state,  was  held  void  because 
it,  in  effect  and  necessarily,  regulated  and 
controlled  the  conduct  of  such  persons 
throughout  the  entire  voyage  which  stretched 
through  several  states.  Hall  v.  De  Cuir,  9o 
U.  S.  485,  24  U.  S.  (L.  ed.)   547. 

As  a  general  proposition,  telegraph  lines 
extending  through  different  states,  are  instru- 
ments of  commerce,  which  are  protected  by 
the  commerce  clause  of  the  Federal  Constitu- 
tion, and  messages  passing  over  such  lines 
from  one  state  to  another,  constitute  a  por- 
tion of  commerce  itself.  Pensaoola  Tel.  Co. 
V.  Western  Union  [215]  Tel.  Co,  96  U.  S.  1, 
24  U.  S.  (L.  ed.)  708;  Western  Uni<m  Tel.  Co. 
V.  Texas,  106  XT.  S.  460,  26  U.  S.  (L.  ed.) 
1067;  Western  Union  Tel.  Co.  v.  Pendleton, 
122  U.  S.  347,  7  S.  Ct.  1126,  30  U.  S.  (L.  ed.t 
1187;  Western  Union  Tel.  Co.  ▼.  James,  162 
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U.  S.  664;  Western  Union  Tel.  Go.  t.  Coon- 
mercial  Milling  Co.  218  U.  S.  406,  81  8.  Ot 
59,  36  L.ILA.(K.S.)  220,  21  Ann.  Gas.  816. 

But  in  the  absence  of  a  federal  statute  as- 
suming to  take  control  of  this  branch  of  com- 
merce when  it  is  interstate,  there  are  many 
cases  in  which  the  state  regulation  is  merely 
incidental  and  therefore  permissible  under  the 
police  power. 

Thus,  in  Western  Union  Tel.  Go.  ▼.  James, 
supra,  decided  in  1696,  the  state  of  Georgia 
had  provided  by  statute  a  penalty  of  $100.00 
for  the  failure  of  a  telegraph  company  to 
promptly  deliver  a  message;  and,  James  sued 
to  recover  the  penalty  and  damages  for  the 
defendant's  failure  to  deliver  a  message  sent 
to  him  at  Blakely,  Ga.,  from  Eufaula,  Ala. 

In  speaking  of  Hall  v.  De  Cuir,  supra,  and 
in  sustaining  the  recovery  in  the  James  case, 
the  court  ^n  that  case  said: 

''It  is  seen  from  this  reasoning  that  the 
foundation  for  holding  the  act  void  was  that 
it  necessarily  affected  the  conduct  of  the  car- 
rier and  regulated  him  in  the  performance  of 
his  duties  outside  and  beyond  the  limits  of 
the  state  enacting  the  law.  A  provision  for 
the  delivery  of  telegraphic  messages  arising 
at  a  station  within  the  state  is  not  of  the 
same  nature  as  that  statute,  and  would  have 
no  such  effect  upon  the  conduct  of  the  tele- 
graph company  with  regard  to  the  perform- 
ance of  its  duties  outside  of  the  state." 

But  in  Western  Union  Telegraph  Co.  v. 
Pendleton,  122  U.  8.  347,  7  8.  Gt.  1126,  30 
U.  S.  (L.  ed.)  1187,  a  similar  statute  of 
Indiana  which  provided  a  penalty  for  the 
failure  to  deliver  a  message  sent  from  8helby- 
ville,  Indiana,  to  Ottumwa,  Iowa,  was  de- 
clared invalid  as  a  regulation  of  interstate 
commerce  because  it  attempted  to  regulate 
the  delivery  of  messages  in  Iowa.  It  was 
attempted  to  sustain  this  Indiana  statute 
under  the  police  power. 

But,  in  its  opinion  the  court  said: 

'•Whatever  authority  the  state  may  possess 
over  the  transmission  and  delivery  of  mes- 
sages by  telegraph  companies  within  her  lim- 
itSi  it  does  not  extend  to  the  delivery  of 
messages  in  other  states." 

The  James  case  and  the  Pendleton  case 
well  illustrate  the  application  of  the  rule  to 
telegraph  cases,  in  the  absence  [216]  of  con- 
gressional action.  The  Pendleton  case  was 
relied  upon  for  a  reversal  of  the  James  case; 
but  in  pointing  out  the  difference  in  principle 
between  the  two  cases  the  court,  in  the  James 
case,  said: 

''Which  of  the  classes  spoken  of  in  Coving- 
ton, etc.  Bridge  Go.  v.  Kentucky,  164  U.  8. 
204,  14  8.  Gt.  1087,  38  U.  8.  (L.  ed.)  962, 
includes  the  statute  imder  review?  Is  it  a 
mere  police  regulation,  that  but  incidentally 
affects  commerce,  such  as  8mith  v.  Alabama, 
124  U.  8.  465,  8  8.  Gt.'  664,  31  U.  8.  (L.  ed.) 
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608,  and  which,  at  any  rate,  would  be  yaJid 
untH  Congress  should  legislate  upon  the  sub- 
ject; or  is  it  of  such  a  nature,  so  extensive 
and  natural  in  character,  that  it  could  only 
be  dealt  with  by  Congress?  We  do  not  think 
it  is  the  latter.  It  is  not  at  all  similar  in 
its  nature  to  the  case  above  cited  of  Hall  v. 
De  Cuir,  96  U.  8.  486,  24  U.  8.  (L.  ed.)  647. 

"In  one  sense  it  affects  the  transmission  of 
interstate  messages,  because  such  transmis- 
sion is  not  completed  until  the  message  is 
delivered  to  the  person  to  whom  it  is  ad- 
dressed, or  reasonable  diligence  employed  to 
deliver  it.  But  the  statute  can  be  fully  car- 
ried out  and  obeyed  without  in  any  manner 
affecting  the  conduct  of  the  company  with 
regard  to  the  performance  of  its  duties  in 
other  states.  It  would  not  unfavorably  affect 
or  embarrass  it  in  the  course  of  its  employ- 
ment, and  hence  until  Congress  speaks  upon 
the  subject  it  would  seem  that  such  a  statute 
must  be  valid.  ...  So  long  as  Congress 
is  silent  upon  the  subject,  we  think  it  is 
within  the  power  of  the  state  government  to 
enact  legislation  of  the  nature  of  this  Georgia 
statute.  It  is  not  a  case  where  the  silence 
of  Congress  is  equivalent  to  an  express  enact- 
ment. ...  No  attempt  is  here  made  to 
enforce  the  provisions  of  the  state  statute 
beyond  the  limits  of  the  state,  and  no  other 
state  could  by  legislative  enactment  affect  in 
any  degree  the  duty  of  the  company  in  rela- 
tion to  the  delivery  of  messages  within  the 
limits  of  Georgia.  No  confusion,  therefore, 
could  be  expected  in  carrying  out,  within  the 
limits  of  that  state,  the  provisions  of  the 
statute." 

Likewise,  in  Western  Union  Tel.  Co.  v. 
Commercial  Milling  Co.  218  U.  8.  406,  31 
8.  Gt.  224,  36  L.R.A.(N.S.)  220,  21  Ann.  Cas. 
815,  it  was  held  that  interstate  commerce 
was  not  unconstitutionally  regulated  by  a 
Michigan  statute  under  which,  as  construed 
by  the  Michigan  courts,  a  telegraph  company 
could  not  limit  [217]  its  liability  for  its  neg- 
ligent failure  to  deliver  a  telegram  addressed 
to  a  person  in  Missouri. 

In  that  case  the  Milling  Company  sent  a 
telegram  in  August,  1904,  from  Detroit,  Mich., 
to  a  broker  at  Kansas  City,  Mo.  The  tele- 
gram was  promptly  sent  to  tlie  company's 
relay  station  at  Chicago.  What  became  of 
it  afterwards  was  not  shown;  it  was  not  de- 
livered. The  defenses  were  substantially  the 
same  as  those  relied  upon  in  this  case,  and 
there  was  a  judgment  for  $960.00  for  the 
plaintiff.  Michigan  had  enacted  a  statute  in 
1893  requiring  telegraph  companies  to  trans- 
mit all  telegrams  with  impartiality,  and  in 
good  faith,  and  making  them  liable  in  dam- 
ages for  any  mistakes,  errors,  or  delays  in 
the  transmission  or  delivery,  or  for  the  non- 
delivery of  any  repeated  or  non-repeated  mes- 
sage.   It  will  thus  be  seen  that  the  case  of 
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the  milling  company  under  the  Michigan  stat^ 
ute  was  the  same,  in  principle,  as  this  case, 
under  section  196  of  the  Kentucky  constitu- 
tion, which  prohibits  the  company  from  limit- 
ing its  common  law  liability. 

In  the  Milling  Company  case  the  defendant 
relied  upon  the  Pendleton  case  as  it  had  done 
in  the  James  case;  but  in  speaking  of  the 
Pendleton  case,  and  in  comparing  it  with  the 
James  case,  the  court,  in  the  Milling  Com- 
pany case,  said: 

"Of  the  correctness  of  that  conclusion  there 
rannot  be  any  controversy;  but  there  is  a 
manifest  difference  between  the  statute  of 
Indiana  and  the  statute  of  Michigan  and  their 
purposes  an<i  eltects.  The  former  imposed 
affirmative  duties,  and  regulated  the  per- 
formance of  the  business  of  the  telegraph 
company.  It  besides  ignored  the  require- 
ments or  regulations  of  another  state,  made 
its  law  paramount  to  the  laws  of  another 
state,  gave  an  action  for  the  damages  against 
the  permission  of  such  laws  for  acts  done 
within  its  jurisdiction.  Such  a  statute  was 
plainly  a  regulation  of  interstate  commerce, 
and  exhibited  in  a  conspicuous  degree  the  evils 
of  such  interference  by  a  state,  and  necessity  of 
one  uniform  plan  of  regulation.  The  statute 
of  Michigan  has  no  such  objectionable  quali- 
ties. It  imposes  on  additional  duty  It 
gives  sanction  only  to  an  inherent  duty.  It 
declares  that  in  the  performance  of  service 
public  in  its  nature,  that  it  is  a  policy  of 
the  state  that  there  shall  be  no  contract 
against  negligence.  The  prohibition  of  the 
statute,  therefore,  entails  no  burden.  It 
permits  no  release  from  that  duty  in  the 
public  service  which  men  in  their  inter- 
course [218]  must  observe,  the  duty  of  observ- 
ing the  degree  of  care  and  vigilance  which  the 
circumstances  justly  demand,  to  avoid  in- 
jury   to   another." 

After  stating  the  facts  in  Chicago,  etc.  R. 
Co.  V.  Solan,  169  U.  S.  133,  18  S.  Ct.  289, 
42  U.  S.  (L.  ed.)  688;  and  in  Pennsylvania 
R.  Co.  y.  Hughes,  191  U.  S.  477,  24  S.  Ct. 
132,  48  U.  S.  (L.  ed.)  268,  which  presented 
similar  questions  of  law,  the  court  in  the 
Milling  Co*s  case,  having  in  mind  the  Hughes 
case,  further  said: 

"There  is  a  difference  between  that  case 
and  this — indeed  some  contrast.  In  that  case 
a  contract  was  made  in  New  York  which  lim- 
ited the  liability  of  the  carrier,  the  limita- 
tion being  in  accordance  with  the  laws  of  that 
state;  it  was  disregarded  in  Pennsylvania, 
where  the  act  of  negligence  occurred,  and  the 
law  of  the  latter  enforced.  In  this  case  the 
contract  limiting  liability  was  made  in  Mich- 
igan, the  negligent  act  occurred  in  another 
state,  and  yet  the  limitation,  it  is  insisted, 
is  void.  In  other  words,  in  that  case  the  law 
of  the  state  was  disregarded ;  in  this  case  it  is 
sought  to  be  enforced.    These,  however,  are 


but  incidental  contrasts,  in  no  way  affecting 
the  basic  principle  of  the  cases,  which  was 
that  the  laws  passed  upon  were  exercises  of 
the  police  power  of  the  states  in  aid  of  inter- 
state commerce,  and,  although  incidentally 
affecting  it,  did  not  burden  it." 

The  court  approved  the  James  case  and 
affirmed  the  judgment  of  the  Michigan  court 
To  the  same  effect  see  Western  Union  TeL 
Co.  V.  Crovo,  220  U.  S.  364,  31  S.  Ct.  399,  55 
U.  S.  (L.  ed.)  498$  Vermilye  v.  Western 
Union  Tel.  Co.  207  Mass.  401,  93  N.  E.  635; 
Burgus  V.  Western  Union  Tel.  Co.  92  Tex. 
125,  46  S.  W.  794,  71  Am.  St.  Rep.  833; 
Western  Union  Tel.  Co.  ▼.  Lark,  95  Ga.  806. 
2  N.  £.  240;  Western  Union  Tel.  Co.  r. 
Howard,  95  Ga.  194,  22  S.  E.  286,  51  Am.  St 
Rep.  68,  30  L.R.A.  158;  Western  Union  TeL 
Co.  V.  Ferris,  108  Ind.  91,  23  S.  £.  118; 
Western  Union  Tel.  Co.  v.  Taylor,  57  Ind. 
App.  93,  104  N.  E.  771;  Western  Union  TeL 
Co.  V.  Mellon,  1^  Tenn.  429,  45  S.  W.  443; 
Western  Union  Tel.  Co.  v.  Powell,  94  Va. 
268,  26  S.  E.  828;  Butner  v.  Western  Union 
TeL  Co.  2  Okla.  234,  37  Pac.  1087;  Railroad 
Com'rs  V.  Western  Union  Tel.  Co.  113  N.  C. 
213,  18  S.  E.  389,  22  L.R.A.  570;  Leavell  v. 
Western  Union  Tel.  Co.  116  N.  C.  220,  27 
L.R.A.  843,  47  Am.  St.  Rep.  798;  Western 
Union  Tel.  Co.  v.  Reynolds,  100  Va.  459,  42 
S.  E.  309,  93  Am.  St.  Rep.  971;  Western 
Union  Tel.  Co.  v.  Hughes,  104  Va'.  240,  51 
S.  E.  225;  Western  Union  Tel.  Co.  v.  White, 
113  Va.  421,  74  S.  E.  174;  Western  Union 
Tel.  Co.  V.  Sharp,  121  Ark.  135,  180  S.  W. 
504. 

It  will  thus  be  seen  that  the  theory  upon 
which  the  courts  proceed  in  upholding  state 
statutes  relating  to  the  transmission  and  de- 
livery of  interstate  messages  as  against  the 
objection  that  they  are  unconstitutional 
regulations  [219]  of  interstate  commerce,  is 
that  such  laws  do  not  impede,  harass,  or  cast 
any  new  burden  upon  interstate  commerce, 
but  are  passed  in  aid  thereof. 

And,  in  the  Milling  Company  case,  supra, 
it  was,  in  substance  held,  that  the  Michigan 
statute  was  a  legitimate  exercise  of  the  police 
power  of  the  state,  and  that  it  merely  ex- 
pressed a  common  law  duty,  imposed  no  ad- 
ditional duty,  and  entailed  no  burden  upon 
interstate  commerce. 

Louisville  v.  Wehmhoff,  116  Ky.  847,  76 
S.  W.  876,  79  S,  W.  201,  is  to  the  same 
effect. 

2.  But  all  of  these  cases  were  either  de- 
cided before,  or  under  facts  which  occurred 
before,  the  passage  of  the  act  of  Congress 
approved  June  18,  1910,  amending  the  inter- 
state commerce  act  of  1887;  and  appellant 
insists  that  Congress  having  thus  acted  upon 
the  subject  of  interstate  telegrams  by  taking 
control  of  them,  all  state  laws  upon  the  sub- 
ject have  been  thereby  superseded  and  the  con- 
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tract  limiting  *  the  company's  liability  is 
enforceable  under  the  federal  law.  Adams 
Express  Co.  v.  Croninger,  226  U.  S.  491,  33 
S.  Ct.  148,  67  U.  S.  (L,  ed.)  314,  44  L.R.A. 
( N.S. )  257 ;  Missouri^  etc.  R.  Co.  v.  Harriman, 
227  U.  S.  657,  33  S.  Ct.  397,  67  U.  S.  (L.  ed.) 
690;  Louisville,  etc.  R.  Co.  v.  Miller,  156  Ky. 
677,  162  S.  W.  73,  50  L.R.^(N.S.)  819; 
Adams  Express  Co.  v.  Cook,  162  Ky.  592,  172 
S.  W.  1096.  It  is  apparent,  therefore,  that 
if  the  case  is  to  be  controlled  by  the  federal 
law,  as  expressed  in  the  act  of  1910,  and  the 
cases  decided  under  that  act,  the  provisions 
of  the  contract  limiting  the  company's  lia- 
bility must  be  given  efifect,  and  the  judgment 
reversed. 

The  act  of  Congress  approved  June  18, 
1910,  amends  section  1  of  the  Interstate  Com- 
merce Act  of  1887,  as  follows: 

''Sec.  1.  The  provisions  of  this  act  shall 
apply  to  telegraph,  telephone  and  cable  com- 
panies (whether  wire  or  wireless)  engaged 
in  sending  messages  from  one  state,  territory, 
or  district  of  the  United  States  to  any  other 
state,  territory  or  district  of  the  United 
States,  or  to  any  foreign  country — who  shall 
be  considered  and  held  to  be  common  carriers 
within  the  meaning  of  this  act; 

"Provided,  however,  that  the  provisions  of 
this  act  shall  not  apply  to  the  transmission 
of  messages  by  telephone,  telegraph  or  cable 
wholly  within  one  state  and  not  transmitted 
to  or  from  a  foreign  country  from  or  to  any 
state  or  territory  as  aforesaid. 

[220]  "All  charges  made  for  any  service 
rendered  or  to  be  rendered  in  the  transporta- 
tion of  passengers  or  property  and  for  the 
transmission  of  messages  by  telegraph,  tel- 
ephone, or  cable,  as  aforesaid,  or  in  connection 
therewith,  shall  be  just  and  reasonable;  and 
every  unjust  and  unreasonable  charge  for 
such  service  or  any  part  thereof  is  prohibited 
and  declared  to  be  unlawful. 

"Provided,  that  messages  by  telegraph,  tel- 
ephone or  cable,  subject  to  the  provisions  of 
this  act,  may  be  classified  into  day,  night, 
repeated,  unrepeated,  letter,  commercial, 
press,  government,  and  such  other  classes  as 
are  just  and  reasonable,  and  different  rates 
may  be  charged  for  the  different  classes  of 
messages;  and  provided  further,  that  nothing 
in  this  act  shall  be  construed  to  prevent  tel- 
ephone, telegraph  and  cable  companies  from 
entering  into  contracts  with  common  carriers, 
for  the  exchange  of  services."  36  U.  S.  Stat. 
Lar.  545;  4  Fed.  St.  Ann.  2d  ed.  337. 

By  this  act  express  authority  is  given  the 
company  to  classify  messages,  and  to  charge 
different  rates  for  the  different  classes,  thus 
fully  recognizing  the  validity  of  the  stip- 
ulations of  the  contract  by  which  appellant 
seeks  to  measure  its  liability.  And,  there 
can  be  little  or  no  doubt  that  Congress  there- 
by intended  to  take  control  of  the  whole  field 
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covering  the  regulation  of  interstate  tel* 
egrams. 

In  Gardner  v.  Western  Union  Tel.  Co.  231 
Fed.  405,  145  C.  C.  A.  399,  the  plaintiff  sued 
in  the  federal  court  for  delay  in  delivering 
an  interstate  unrepeated  message,  without 
having  presented  his  claim  within  the  time 
required  by  the  printed  conditions  on  the 
back  of  the  telegram.  The  plaintiff  relied  up- 
on section  9,  article  3,  of  the  Oklahoma  con- 
stitution, which  invalidated  all  contracts 
requiring  a  demand  as  a  condition  precedent 
to  plaintiff^s  right  to  recover. 

But  in  holding  that  the  act  of  Congress 
had  superseded  this  provision  of  the  Okla- 
homa constitution,  the  Circuit  Coiurt  of  Ap- 
peals for  the  Eighth  Circuit  said: 

"Congress  has  taken  possession  of  the  field 
of  interstate  commerce  by  telegraph,  and  it 
results  that  the  power  of  the  states  to  legis- 
late with  reference  thereto  has  been  suspend- 
ed. The  great  necessity  that  commerce  be- 
tween the  states  should  be  free  from  such 
interference  applies  in  a  marked  degree  to 
interstate  commerce  by  telegraph.  If  the 
regulation  which  is  pleaded  in  bar  [221]  in 
this  suit  should  be  held  valid  in  Kansas  and 
void  in  Oklahoma,  and  the  illustration  may 
be  extended  to  all  the  states  of  the  union, 
then  the  power  of  the  United  States  to  reg- 
ulate commerce  between  the  states  in  relation 
to  telegraphic  business  would  not  only  be 
directly  interfered  with,  but  destroyed. 
.  .  .  We  are,  therefore,  of  the  opinion  that 
Congress,  having  taken  possession  of  the  field 
of  interstate  commerce  by  telegraph,  the  pro- 
vision of  the  constitution  of  Oklahoma  relied 
upon,  has  become  inoperative  for  the  purpose 
of  striking  down  the  regulation  in  question. 
Whether  the  regulation  is  a  reasonable  one, 
or  not,  is  in  our  judgment,  a  question  for  the 
Interstate  Commerce  Commission  to  deter- 
mine." 

Other  decisions  rendered  since  the  passage 
of  the  act  of  1910,  holding  that  the  states 
are  without  authority  to  regulate  telegraph 
business  of  an  interstate  character,  in  any 
manner,  are:  Haskell  Imp.  etc.  Co.  v.  Postal 
Tel.-Cable  Co.  114  Me,  277,  96  Atl.  219; 
Williams  v.  Western  Union  Tel.  Co.  203  Fed. 
140;  Western  Union  Tel.  Co.  v.  Spencer  Bank 
(Okla.)  156  Pac  1175;  Western  Union  Tel. 
Co.  V.  Kaufman  (Okla.)  162  Pac.  708,  lately 
decided;  Western  Union  Tel.  Co.  v.  Bilisoly, 
116  Va.  562,  82  S.  E.  91 ;  Western  Union  Tel. 
Co.  V.  Berryville  First  Nat.  Bank,  116  Va. 
1109,  83  S.  E.  424;  Western  Union  Tel.  Co. 
V.  Compton,  114  Ark.  193,  169  S.  W.  046; 
W'estem  Union  Tel.  Co.  v.  Johnson,  116  Ark. 
564,  171  S.  W.  869;  Western  Union  Tel.  Co. 
V.  Simpson,  117  Ark.  166,  174  S.  W.  232; 
Western  Union  Tel.  Co.  v.  Stewart^  120  Ark. 
631  mem.  179  S.  W.  813 ;  Western  Union  Tel. 
Co.  v.  Schoonmaker   (Tex.)    181  S.  W    264; 
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Western  Union  Tel.  Co.  v.  Boiling,  120  Va. 
413,  91  S.  E.  154;  Western  Union  Tel.  Co.  v. 
Mahone,  120  Va.  422,  91  S.  E.  157;  Western 
Union  Tel.  Co.  v.  Hawkins,  73  8o.  973; 
Western  Union  Tel.  Co,  v.  Showers,  112  Wis. 
411,  73  So.  276. 

It  follows,  therefore,  that  the  cases  decided 
before  the  act  of  1910  was  passed,  and  relied 
upon  by  appellee,  are  not  authoritative  in 
this  case  if  Lee's  message  was  an  interstate 
telegram.  Recoveries  under  State  laws  prior 
to  1910  were  sustained,  only  upon  the  ground 
that  Congress  had  not  then  taken  control  of 
this  branch  of  interstate  commerce,  which  up 
to  that  time  might  be  said  to  have  remained 
in  a  twilight  zone,  subject  in  some  respects 
to  the  control  of  the  state  or  federal  sov- 
ereignty, at  the  pleasure  of  Congress.  The 
James  case — ^the  leading  case  upon  the  sub- 
ject— makes  that  point  very  plain  by  repeated 
references  to  the  fact  that  Congress  had  not 
then  acted  upon  the  subject  of  interstate  tel- 
egrams. 

[222]  3.  Appellee  contends,  however,  that 
Lee's  telegram  was  not,  in  fact,  an  interstate 
message,  and,  therefore,  the  case  is  not  con- 
trolled by  the  act  of  1910.  That  act  does  not 
pretend  to  affect  domestic  messages,  and 
could  not  constitutionally  do  so.  On  the  con- 
trary, it  expressly  exempts  from  its  control 
"the  transmission  of  messages — ^wholly  with- 
in one  state,"  and  not  transmitted  from  one 
state  to  another  state.  It  applies  only  to 
companies  engaged  in  sending  messages  "from 
one  state,  territory,  or  district  of  the  United 
States;  to  any  other  state,  territory,  or  dis- 
trict of  the  United  States,  or  to  any  foreign 
country." 

From  this  it  is  argued  that  the  message 
sent  from  Lebanon,  Ky.,  to  Mayfield,  Ky.,  is 
not  within  the  terms  of  the  act  of  1910,  be- 
cause it  was  not  sent  from  one  state  to  anoth- 
er state,  although  it  was  transmitted  by  the 
way  of  Nashville,  Tenn.,  in  its  route.  But 
the  statute  in  the  exempting  clause,  speaks 
of  messages  "transmitted"  wholly  within  one 
state. 

There  are  cases,  most  of  them,  however, 
decided  prior  to  the  passage  of  the  act  of 
1910,  which  hold  that  messages  transmitted 
from  one  point  in  a  state  to  another  point 
in  the  same  state,  but  passing  through  a 
portion  of  another  state  while  en  route,  are 
domestic  and  not  interstate  telegrams;  espe- 
cially where  the  most  direct  route  was  wholly 
within  the  state,  or  where  the  company  had  a 
route  wholly  within  the  state.  Railroad 
Com'rs  V.  Western  Union  Tel.  Co.  113  N.  C. 
213,  22  L.RJ^.  570;  Leavell  v.  Western  Union 
Tel.  Co.  116  N.  C.  220,  21  S.  E.  391,  27 
L.R.A.  843,  47  Am.  St.  Rep.  798;  Western 
Union  Tel.  Co.  v.  Reynolds,  100  Va.  459,  41 
8.  E.  856,  93  Am.  St.  Rep.  971;  Western 
Union  Tel.  Co.  v.  Hughes,  104  Va.  240,  51 
S.  W.  225;  Western  Union  Tel.  Co.  v.  White, 


113  Va.  421,  74  S.  E.  174;  Western  Union 
Tel.  Co.  V.  Taylor,  57  Ind.  App.  93,  104  N., 
E.  771;  Western  Union  Tel.  Co.  v.  Sharp, 
121  Ark.  135,  180  S.  W.  504,  are  of  this 
class. 

And,  in  Lehigh  Valley  R.  Co.  v.  Pennsyl- 
vania, 145  U.  S.  192,  12  S.  Ct.  806,  36  U.  S. 
<L.  ed.)  672,  \  a  tax  upon  the  receipts  from 
railroad  shipments  between  points  in  Penn- 
sylvania, which  passed,  in  transit,  through  a 
portion  of  New  Jersey,  was  sustained  as  a 
tax  upon  intrastate  commerce,  following  Rat- 
terman  v.  Western  Union  Tel.  Co.  127  U.  S. 
411,  8  S.  Ct.  1127,  32  U.  S.  (L.  ed.)  229. 
Similar  rulings  were  made  in  Ewing  v. 
Leavenworth,  226  U.  S.  464,  33  S.  Ct.  157, 
32  U.  S.  (L.  ed.)  229;  and  in  State  v.  U.  S. 
Express  Co.  114  Minn.  346,  131  N.  W.  489, 
37  L.R.A.(N.S.)  1127. 

But  in  Hanley  v.  Kansas  City  Southern  R. 
Co.  187  U.  S.  617,  23  S.  Ct.  214,  47  U.  8. 
(L.  ed.)  333,  as  well  as  in  the  Lehigh  Valley 
case,  supra,  [223]  a  distinction  was  made  be- 
tween taxation  and  other  forms  of  state  regu- 
lation of  commerce.  In  the  Hanley  case  the 
validity  of  a  freight  rate  fixed  by  the  Arkan- 
sas Railroad  Commission  and  affecting  ship- 
ments by  the  railroad  between  points  in  Ar- 
kansas but  passing  through  Indian  Territory, 
while  en  route,  was  questioned. 

In  holding  the  rate  invalid  because  it  at- 
tempted to  regulate  interstate  commerce,  the 
court  referred  to  the  Lehigh  Valley  Railroad 
case,  supra,  and  said: 

"That  was  the  case  of  a  tax  and  was  distin- 
guished expressly  from  an  attempt  by  a  state 
directly  to  regulate  the  transportation  while 
outside  of  its  borders.  Moreover,  the  tax 
'was  determined  in  respect  of  receipts  for  the 
proportion  of  the  transportation  within  the 
state.'  Such  a  proportioned  tax  has  been  sus- 
tained in  the  case  of  commerce  admitted  to 
be  interstate.  Maine  v.  Grank  Trunk  R.  Co. 
142  U.  S.  217  [12  S.  Ct  121,  163,  35  U.  S. 
(L.  ed.)  994]." 

This  court  applied  the  principle  of  the 
Hanley  case,  in  Louisville,  etc.  R.  Co.  v. 
Allen,  152  Ky.  145,  153  S.  W.  198,  where  we 
held  the  carrier  could  recover  from  the  ship- 
per undercharges  upon  shipments  between 
points  in  Kentucky  which  passed  in  transit, 
through  a  portion  of  Tennessee. 

In  that  case,  it  becoming  necessary  to  de- 
termine the  character  of  the  shipment,  since 
the  carrier  could  only  recover  in  case  the 
shipment  constituted  interstate  commerce,  we 
cited  the  Hanley  case  with  approval,  and 
quoted  the  following  language  from  Pacific 
Coast  Steamship  Co.  v.  Board  of  Railroad 
Com'rs,  9  8a wy.  253,  18  Fed.  10: 

"To  bring  the  transportation  -within  the 
control  of  the  state  as  part  of  its  domestic 
commerce,  the  subject  transported  must  be 
during  the  entire  voyage  under  the  exclusiv-e 
jurisdiction  of  the  state/' 
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The  Hanley  case  has  b^en  repeatedly  fol- 
lowed, and  has  become  the  leading  case  upon 
the  subject.  See  Patterson  v.  Missouri  Pac. 
R.  Co.  77  Kan.  236,  94  Pac.  138,  15  L.R.A. 
(N.S.)  733;  Kirby  v.  Union  Pac,  R.  Co.  94 
Kan.  485,  146  Pac.  1183,  L.R.A.1916E  528; 
Hardwick  Farmers'  Elevator  Co.  v.  Chicago, 
etc.  R.  Co.  110  Minn.  25,  19  Ann.  Cas.  1088, 
124  N.  W.  819 ;  Davis  v.  Southern  R.  Co.  147 
X.  C.  68,  60  S.  E.  722;  Mirea  v.  St.  Louis, 
etc.  R.  Co.  134  Mo.  App.  379,  114  S.  W.  1052; 
i*otter  V.  Ivansas  City  Southern  R.  Co.  187 
Mo.  App.  56,  172  S.  W,  1153;  Crescent  Brew- 
ing Co,  v.  Oregon  Short  Line  R.  Co.  24  Idaho 
106,  132  Pac.  975;  Traynham  v.  Charleston, 
etc.  R.  Co.  92  S.  C.  43,  75  S.  E.  381;  St. 
Louis,  etc.  R.  Co.  v.  Spriggs,  113  Ark.  118, 
167  S.  W.  96;  U.  S.  v.  Erie  R.  Co.  166  Fed. 
3o2;  Leibengood  v.  Missouri,  etc.  R.  Co.  83 
Kan.  25,  109  Pac.  988,  28  [224]  L.R.A.(X.S.) 
98.5;  Milk  Producers'  Protective  Assoc,  v. 
Delaware,  etc.  R.  Co.  7  Ins.  Com.  Rep.  158; 
and  West  Virginia  R.  Co.  v.  Baltimore,  etc. 
R.  Co.  26  Ins.  Com.  Rep.  622. 

And,  since  a  telegraph  company  carrying 
messages  occupies  the  same  relation  to  com- 
merce as  a  carrier  of  goods  (Western  Union 
Tel.  Co.  V.  Texas,  106  U.  S.  460,  26  U.  S. 
(L.  ed.)  1067),  it  would  seem  to  necessarily 
follow  that  the  principle  announced  in  the 
Hanley  case  must  be  applied  here,  since  the 
passage  of  the  act  of  1910;  and  that  the 
message  sent  by  Lee  constituted  interstate 
commerce.  It  was  so  held  under  precisely 
similar  states  of  fact  in  the  cases  of  Kauf- 
man, Boiling,  and  Mahone,  above  cited.  Mes- 
sages sent  from  one  point  within  a  state  to 
another  like  point  but  passing  through  a  por- 
tion of  another  state  while  in  transit,  have 
always  been  interstate  telegrams.  But  be- 
fore Congress  took  control  of  the  subject  of 
interstate  telegrams,  state  laws  could  inci- 
dentally affect  them;  since  the  act  of  1910, 
they  cannot.  The  whole  subject  of  interstate 
telegrams,  including  the  terms  of  the  con- 
tract and  the  character  of  the  recovery,  are 
now  controlled  by  the  federal  law;  and,  as 
above  shown,  Lee's  telegram  was  an  interstate 
telegram. 

It  follows,  therefore,  that  the  circuit  court 
erred  in  sustaining  the  demurrers,  to  the  an- 
swer which  sought  to  limit  the  company's 
liability  under  the  contract,  and  in  permit- 
ting a  recovery  for  mental  anguish.  Western 
Union  Tel.  Co.  v.  Brown,  234  U.  S.  542,  34 
S.  Ct.  955,  58  U.  S.  (L.  ed.)  1457;  Western 
Union  Tel.  Co.  v.  Schoonmaker  (Tex.)  181 
S.  W.  263;  Gardner  v.  Western  Union  Tel.- 
Co.  231  Fed.  405,  145  C.  C.  A.  399;  Western 
Union  Tel.  Co.  v.  Spencer  Bank,  supra;  Bailey 
V.  Western  Union  Tel.  Co.  97  Kan.  619,  156 
Pac.  716;  Western  Union  TeL  Co.  v.  Dant, 
42  App.  Cas.  (D.  C.)  398,  Ann.  Cas.  1916A 
1132,    L.R.A.1915B    685;    Louisville,   etc.    R. 
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Co.  V.  Miller,  156  Ky.  677,  162  S.  W.  73,  50 

L.R.A.(N.S.)  819. 

4.  In  answer  to  the  plea  that  both  Mike 
Lee  and  Robert  Lee  cannot  recover  upon  the 
same  telegram,  it  is  sufficient  to  cite  Chap- 
man V.  Western  Union  Tel.  Co.  90  Ky.  265, 
13  S.  W.  880,  holding  to  the  contrary.  It 
was  there  held  that  the  person  to  w^hom  a 
telegram  is  addressed,  as  well  as  the  sender, 
may  have  an  action  against  the  telegraph 
company  to  recover  damages  resulting  from 
the  company's  delay  in  delivering  the  mes- 
sage. 

5.  The  plea  that  there  can  be  no  recovery 
because  the  plaintiff  failed  to  present  a  claim, 
in  writing,  within  sixty  days  after  the  tele- 
gram was  filed  with  the  company  for  trans- 
mission, cannot  avail.  The  telegram  was 
[225]  sent  on  March  3,  1915,  and  this  action 
was  filed  on  May  14,  1915.  But  plaintiff  did 
not  know  the  telegram  had  been  sent  to  him 
until  March  26,  1915,  and,  of  course,  could 
not  be  expected  to  give  notice  of  something 
he  did  not  know.  The  suit  was  filed  within 
sixty  days  after  plaintiff  learned  of  the  com- 
pany's default,  and  constituted  a  sufiicient 
written  notice  of  the  plaintiff's  claim. 

In  view  of  the  conclusion  we  have  reached 
concerning  the  interstate  diaracter  of  the 
telegram,  under  the  act  of  1910,  it  becomes 
unnecessary  for  us  to  pass  upon  the  instruc- 
tions, and  the  contention  that  the  verdict  is 
excessive. 

For  the  errors  indicated,  however,  the  judg- 
ment is  reversed  and  the  cause  remanded  for 
a  new  triaL 


KOTE. 

Effect  on  State  Statute  or  Rule  of  Fed- 
eral Aesumptioii  of  Control  of  Tele- 
graph Oompaniee. 

Oeneral  Rule, 

By  the  amendment  of  June  18,  1910  (4 
Fed.  St.  Ann.  2d  ed.  337),  the  interstate 
transmission  of  messages  by  telegraph  was 
brought  within  the  scope  of  the  interstate 
commerce  act  and  subjected  to  the  jurisdic- 
tion of  the  interstate  commerce  commission. 
By  the  great  weight  of  authority  the  effect 
of  that  act  is  to  suspend  all  state  regulation 
of  the  subject  and  all  state  common-law  doc- 
trines pertaining  thereto  which  are  inconsist- 
ent with  the  rules  obtaining  in  the  federal 
courts.  According  to  this  view  the  absence 
of  a  federal  regulation  on  any  matter  relating 
to  interstate  telegraph  business  is  indicative 
of  a  federal  determination  that  no  regulation 
thereon  shall  exist. 

United  States, — ^Williams  v.  Western  Union 
Tel.  Co.  203  Fed.  140;  Gardner  v.  Western 
Union  Tel.  Co.  231   Fed.  405,  146  C.  C.  A. 
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399.  See  also  Western  Union  Tel.  Co.  v. 
Brown,  234  U.  S.  642,  34  S.  Ct.  965,  68  U.  S. 
(L.  ed.)  1457. 

Alabama. — ^Western  Union  Tel.  Co.  v. 
Smith,  75  So.  393. 

Arkansas. — Western  Union  Tel.  Co.  v. 
Compton,  114  Ark.  193,  169  S.  W.  946;  West- 
ern Union  Tel.  Co.  v.  Johnson,  115  Ark.  564, 
171  S.  W.  869;  Western  Union  Tel.  Co.  v. 
Simpson,  117  Ark.  166,  174  8.  W.  232;  West- 
ern Union  Tel.  Co.  v.  Holder,  117  Ark.  210, 
174  S.  W.  662;  Western  Union  Tel.  Co.  v. 
Stewart,  120  Ark.  631  mem.  179  S.  W.  813; 
Western  Union  Tel.  Co.  v.  Sharp,  121  Ark. 
135,  180  S.  W.  504. 

Georgia. — Western  Union  Tel.  Co.  v.  Pette- 
way,  94  S.  E.  1032. 

Kansas. — Bailey  v.  Western  Union  Tel.  Co. 
97  Kan.  619,  156  Pac.  716. 

Kentucky. — See  the  reported  case. 

Maine. — Haskell  Imp.  etc.  Co.  v.  Postal 
Tel.-Cable  Co.  114  Me.  277,  96  Atl.  219. 

Massa>chusett9. — Western  Union  Tel.  Co.  v, 
Foster,  224  Mass.  365,  113  N.  E.  192. 

Missouri. — Jacobs  v.  Western  Union  Tel, 
Co.  196  Mo.  App.  300,  196  S.  W.  31;  Poor 
Grain  Co.  v.  Western  Union  Tel.  Co.  196  Mo. 
App.  557,  196  S.  W.  28;  Kerns  v.  Western 
Union  Tel.  Co.  198  8.  W.  1132. 

North  Carolina. — ^Meadows  v.  Postal  Tel. 
etc.  Co.  173  N.  C.  240,  91  S.  E.  1009 ;  Norris 
V.  Western  Union  Tel.  Co.  174  N.  C.  92,  93 
S.  E.  465;  Askew  v.  Western  Union  Tel.  Co. 
174  X.  C.  261,  93  8.  E.  773. 

Oklahoma. — Western  Union  Tel.  Co.  v. 
Spencer  Bank,  166  Pac.  1175;  Western  Union 
Tel.  Co.  V.  Orr,  168  Pac.  1139;  Western  Union 
Tel.  Co.  V.  Kaufman,  162  Pac.  708. 

South  Carolina. — Hall  v.  Western  Union 
Tel.  Co.  94  S.  E.  870. 

Tennessee. — Western  Union  Tel.  Co.  v 
Schade,  137  Tenn.  214,  192  S.  W.  924. 

Virginia. — Boyce  v.  Western  Union  Tel.  Co. 
119  Va.  14,  89  S.  E.  106. 

Wisconsin. — Durre  v.  Western  Union  Tel. 
Co.  165  Wis.  190,  161  N.  W.  766. 

See  also  the  note  to  Western  Union  Tel. 
Co.  V.  Boiling,  reported  post,  this  volume,  at 
page  1036. 

''Congress  has  taken  possession  of  the  field 
of  interstate  commerce  by  telegraph  and  it 
results  that  the  power  of  the  states  to  legis^ 
late  with  reference  thereto  has  been  sus- 
pended." Gardner  v.  Western  Union  Tel.  Co. 
231  Fed.  406,  146  C.  C.  A.  399. 

In  Poor  Grain  Co.  v.  Western  Union  Tel. 
Co.  196  Mo.  App.  667,  196  S.  W.  28,  after 
quoting  the  statute  the  court  said:  ''It  is 
therefore  apparent  that  the  interstate  com- 
merce statutes  clearly  bring  interstate  tele- 
graph companies  within  the  terms  and  sub- 
ject to  all  the  proTisions  of  the  interstate 
commerce  law  so  far  as  applicable  thereto; 
and  that  such  companies  are  allowed  the  priv- 


ilege of  making  their  rates,  classifications, 
and  charges  subject  to  the  power  of  the  inter- 
state commerce  commission  to  revise  them 
upon  complaint,  and  subject  to  the  law's 
requirement  that  they  shall  be  reasonable 
and  uniform  for  the  same  service  and  clas- 
sification (White  V.  Western  Union  Tel.  Co. 
33  Int.  Com.  Pep.  600,  which  was  duly  of- 
fered in  evidence  and  is  shown  in  the  ab- 
stract). So  that  the  above-named  federal 
laws  constitute  an  assertion  of  the  power  of 
Congress  over  the  subject  of  interstate  tel- 
egrams and  the  duties  of  companies  engaged 
in  transmitting  them.  And  this  assertion 
of  power  over  them  expressly  provides  for 
uniformity  of  rate,  of  classification,  and  of 
service;  and  necessarily  of  responsibility 
therefor.  In  so  doing,  state  action  and  rules 
are  excluded." 

In  a  few  jurisdictions,  however,  the  courts 
while  recognizing  the  supremacy  of  the  fed- 
eral authority  hold  that  state  law  is  sus- 
pended only  in  so  far  as  it  is  inconsistent 
with  regulations  aflirmatively  imposed  by  fed- 
eral authority.  Western  Union  Tel.  Co.  v. 
Boegli  (Ind.)  116  N.  E.  773;  Deckerson  v. 
Western  Union  Tel.  Co.  114  Miss.  116,  74  So. 
779;  Western  Union  Tel.  Co.  v.  Bailey,  108 
Tex.  427,  196  S.  W.  616 ;  Western  Union  Tel. 
Co.  V.  Schoonmaker  (Tex.)  181  S.  W.  263; 
Western  Union  Tel.  Co.  v.  Piper  (Tex.)  191 
8.  W.  817,  affirming  184  8.  W.  619.  Compare 
Western  Union  Tel.  Co.  v.  Smith  (Tex.)  18S 
S.  W.  702.  In  Deckerson  v.  Western  Union 
Tel.  Co.  supra,  it  was  said:  "The  government 
of  the  United  States  and  the  governments  of 
the  peveral  states,  being  independent  and  in- 
ter-dependent, neither  of  them  having  full 
governmental  functions,  and  being  composed, 
within  the  limits  of  a  state,  of  the  same  citi- 
zens, it  is  of  the  utmost  importance  that 
rights  be  enforced;  and,  where  the  federal 
government  has  supreme  power,  but  has  not 
asserted  it  to  its  full  extent,  the  state  laws 
should  supplement  the  federal  law  so  as  to 
secure  to  all  citizens  of  the  country  some 
remedy  for  wrongs  and  some  plan  for  the 
enforcement  of  rights.  And  until  necessarily 
there  is  a  conflict,  courts  should  not  construe 
the  law  so  as  to  deprive  a  person  of  his  rights 
of  property  or  person  in  the  enforcement  of 
obligations  due  him.  We  think  the  sound 
rule  is  to  hold  that  the  telegraph  and  tele- 
phone business  now  stand  practically  on  the 
same  piane  of  liability  and  obligation  as  rail- 
roads stood  prior  to  the  Carmack  amend- 
ment." 

Application  of  Rule. 

While  prior  to  the  Act  of  1910  it  was  held 
that  a  state  statute  imposing  on  a  telegraph 
company  liability  for  mental  anguish  caused 
by  its  negligence  did  not  amount  to  a  regnla- 
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tion  of  interstate  commeree  (see  the  note  to 
kitka  V.  Western  Union  Tel.  Go.  Ann.  Cas. 
1913C  863),  since  that  act  it  is  held  not  only 
that  such  an  aet  is  inoperative  with  respect 
to  interstate  messages,  but  that  a  state  com- 
mon-law doctrine  permitting  such  a  recovery 
is  abrogated  in  favor  of  the  federal  rule  which 
denies  the  right  to  recover  for  mental  anguish 
disassociated  with  physical  injury.  Western 
Union  Tel.  Go.  v.  Brown,  234  U.  S.  542,  34 
S.  Ct.  955,  58  U.  S.  (L.  ed.)  1457,  reveraing 
92  S.  G.  354,  75  S.  E.  542;  Western  Union 
Tel.  Go.  V.  Hawkins  (AU.)  73  So.  973;  West- 
ern Union  Tel.  Go.  v.  Gompton,  114  Ark.  193, 
169  S.  W.  946;  Western  Union  Tel.  Go.  v. 
Johnson,  116  Ark.  664,  171  S.  W.  869;  West- 
ern Union  Tel.  Go.  v.  Simpson,  117  Ark.  156, 
174  S.  W.  232;  Western  Union  Tel.  Go.  v. 
Holder,  117  Ark.  210,  374  S.  W.  652;  Western 
Union  Tel.  Go.  v.  Stewart,  120  Ark.  631  mem. 
179  8.  W.  813;  Western  Union  Tel.  Go.  v. 
Sharp,  121  Ark.  135,  180  S.  W.  604;  Norris 
V.  Western  Union  Tel.  Go.  174  N.  G.  92,  93 
S.  E.  465;  Askew  v.  Western  Union  Tel.  Go. 
174  N.  G.  261,  93  S.  E.  773;  Hall  v.  Western 
Union  Tel.  Go.  (S.  G.)  94  S.  E.  870;  Western 
Union  Tel.  Go.  v.  Schade,  137  Tenn.  214,  192 
S.  W.  924;  Western  Union  Tel.  Go.  v.  Smith 
(Tex.)  188  8.  W.  702;  Durre  v.  Western 
Union  Tel.  Go.  165  Wis.  190,  161  N.  W.  755. 
Compare  Western  Union  Tel.  Go.  v.  Bailey, 
108  Tex.  427,  196  S.  W.  516,  affirming  184 
S.  W.  519. 

In  Western  Union  Tel.  Go.  v.  Schade,  137 
Tenn.  214,  192  S.  W.  924,  the  court  after 
quoting  the  act  said:  "It  is  not  to  be  doubt- 
ed that,  since  the  Gongress  by  the  passage  of 
the  amendatory  act  above  referred  to  has  en- 
tered the  field  and  assumed  the  regulation  of 
interstate  telegraphic  communication,  the  lia- 
bility of  the  common  carrier  for  mental  suf- 
fering is  also  controlled  by  the  federal  law 
•  .  .  which  law  supersedes  state  regula- 
tions and  decisions  ad  hoc.  .  .  .  The  rights 
and  liabilities  of  the  parties  depend,  there- 
fore, upon  the  terms  of  the  contract  entered 
into  and  the  common-law  principles  accepted 
and  enforced  by  the  federal  courts.  One  of 
these  principles  is  that  damages  for  mental 
anguish  only,  claimed  to  be  due  to  the  car- 
rier's default,  are  not  recoverable." 

In  like  manner  the  rule  obtaining  in  nmny 
jurisdictions  (see  the  note  to  Blackwell  Mill- 
ing, etc.  Go.  V.  Western  Union  Tel.  Go.  10 
Ann.  Gas.  855)  that  a  stipulation  in  a  tele- 
graph blank  limiting  the  liability  of  the  com- 
pany unless  the  message  is  repeated  is  by  the 
effect  of  the  Act  of  1910  abrogated  as  to  in- 
terstate messages  in  favor  of  the  federal  rule 
sustaining  such  a  limitation  of  liability,  and 
this  irrespective  of  whether  the  state  doc- 
trine rests  on  a  statute.  Williams  v.  West- 
em  Union  Tel.  Go.  203  Fed.  140;  Gardner  v. 
Western  Union  Tel.  Go.  231  Fed.  405,  146 
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G.  G.  A.  399;  Western  Union  Tel.  Go.  v.  Haw- 
kins (Ala.)  73  So.  973;  Western  Union 
Tel.  Go.  V.  Smith  (Ala.)  75  So.  393;  Western 
Union  Tel.  Go.  v.  Holder,  117  Ark.  210,  174 
S.  W.  552;  Western  Union  Tel.  Go.  v.  Pette- 
way  (Ga.)  94  S.  E.  1032;  Bailey  v.  Western 
Union  Tel.  Go.  97  Kan.  619,  156  Pac.  716; 
Haskill  Imp.  etc.  Go.  v.  Postal  Tel.-Gable  Co. 
114  Me.  277,  96  Atl.  219;  Western  Union  Tel. 
Go.  V.  Bassett,  111  Miss.  468,  71  So.  760; 
Jacobs  V.  Western  Union  Tel.  Go.  106  Mo. 
App.  300,  196  S.  W.  31;  Poor  Grain  Go.  v. 
Western  Union  Tel.  Go.  196  Mo.  App.  567, 
196  S.  W.  28;  Kerns  v.  Western  Union  Tel. 
Go.  (Mo.)  198  S.  W.  1132;  Meadows  v.  Postal 
Tel.  etc.  Go.  173  N.  G.  240,  91  S.  E.  1009; 
Western  Union  Tel.  Go.  v.  Spencer  Bank 
(Okla.)  166  Pac.  1175;  Western  Union  Tel. 
Co.  V.  Orr  (Okla.)  158  Pac.  1139;  Western 
Union  Tel.  Go.  v.  Kaufman  (Okla.)  162  Pac. 
708;  Strahse  Gas  Iron  Go.  v.  Western  Union 
Tel.  Co.  69  Pa.  Super.  Gt.  122;  Western  Union 
Tel.  Go.  v.  Schade,  137  Tenn.  214,  192  8.  W. 
924;  Boyce  v.  Western  Union  Tel.  Co.  119 
Va.  14,  89  S.  E.  106.  See  also  the  reported 
case.  And  see  Western  Union  Tel.  Co.  v. 
Dant,  42  App.  Gas.  (D.  G.)  398,  Ann.  Gas. 
1916A  1132  and  note,  L.R.A.1916B  685. 
Compare  Dickerson  v.  Western  Union  Tel.  Go. 
(Miss.)  74  So.  779;  Western  Union  Tel.  Co. 
V.  Bailey,  108  Tex.  427,  196  S.  W.  616,  affirm^ 
ing  184  S.  W,  519;  Western  Union  Tel.  Co. 
V.  Schoonmaker  (Tex.)  181  S.  W.  263;  West- 
em  Union  Tel.  Go.  v.  Piper  (Tex'.)  191  S.  W. 
817.  In  Western  Union  Tel.  Co.  v.  Hawkins, 
supra,  the  court  said:  "The  language  of  the 
act  as  amended  by  the  Act  of  June  18,  1910, 
leaves  no  room  for  doubting  that  the  purpose 
and  effect  of  the  amendment  were  to  place 
telegraph,  telephone,  and  cable  companies,  as 
to  their  interstate  business,  within  the  opera- 
tion of  the  commerce  act,  equally  with  inter- 
state carriers  of  goods  and  passengers,  to  the 
complete  exclusion  of  state  laws  in  regula- 
tion thereof.  Nor  can  it  be  a  matter  of  doubt 
that  the  stipulations  with  respect  to  the 
classification  of  defendant's  messages,  and  the 
varying  charges  for  their  transmission  and 
delivery,  according  to  the  liability  of  defend- 
ant for  failure  therein,  are,  within  the  ex- 
press terms  of  the  amendment,  to  be  dealt 
with,  as  to  their  reasonableness  and  validity, 
only  by  the  interstate  commerce  commission. 
This  means  that  until  such  regulations  and 
practices  are  condemned  by  the  commission 
they  cannot  be  prohibited  by  state  laws,  nor 
pronounced  invalid  by  state  courts.  This  as- 
sumes, of  course,  that  the  regulations  and 
practices  in  question  have  not  already  been 
condemned  as  invalid  by  the  Federal  Supreme 
Court  upon  the  general  principles  of  the  com- 
mon law," 

The  contrary  view  was  stated  in  Western 
Union  Tel.  Co.  ▼.  Bailey,  106  Tex.  427,  106 
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S.  W.  616,  as  follows:  "The  conferring  of 
power,  under  the  Amendment  of  1010,  upon 
the  interstate  commerce  commission  to  pass 
upon  the  reasonableness  of  regulations  of  in- 
terstate telegraph  companies,  does  not  in  our 
opinion  amount  to  an  affirmance  by  Congress 
that  such  companies  may,  through  their  own 
regulations,  establish  the  measure  of  their 
liability  for  negligence,  fixing  conclusive  rules 
upon  the  subject  having  all  the  force  of  posi- 
tive law.  Yet  such  would  be  the  effect  of  a 
holding  that  because  of  the  provisions  of  the 
amendment  the  stipulation  referred  to  upon 
the  message  in  this  case  must  be  allowed  to 
absolutely  control  the  company's  liability 
here.  It  would  certainly  impute  to  Congress 
a  lax  regard  for  the  public  interest  if  it  is 
to  be  said  that  it  intended  to  leave  these  com- 
panies free  to  establish,  through  their  own 
stipulations,  the  rules  governing  their  public 
duties  and  obligations,  making  th^m  compe- 
tent, in  a  word,  to  declare  the  law  of  the  land 
in  respect  to  their  liability  for  negligent  fail- 
ure to  observe  them.  To  sustain  the  conten- 
tion of  the  plaintiff  in  error  as  to  the  force 
of  the  stipulation  referred  to  is  but  to  hold 
that  it  has  all  the  virtue  of  a  law  exempting 
it  from  liability  for  its  own  negligence  except 
in  an  insignificant  amount,  at  least  until  it 
is  declared  unreasonable  by  the  interstate 
commerce  commission  after  complaint  duly 
made.  But  we  do  not  understand  it  to  be 
the  function  of  the  interstate  commerce  com- 
mission to  promulgate  rules  of  law  upon  this 
subject.  It  is  the  province  of  Congress  to  do 
that;  and  Congress  only,  in  our  opinion,  is 
invested  with  federal  legislative  power  over 
the  subject.  The  Supreme  Court  of  the 
United  States  has  never,  to  our  knowledge, 
held  by  any  authoritative  expression  that  the 
commission  is  so  empowered,  and  we  do  not 
feel  warranted  in  anticipating  such  a  deci- 
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sion. 

So  a  state  law  or  ruling  invalidating  a 
stipulation  in  a  telegraph  blank  tliat  notice 
of  a  claim  for  negligence  in  transmission 
lAiQst  be  given  within  a  limited  time  is  abro- 
gated by  the  federal  act  so  far  as  interstate 
messages  are  concerned.  Gardner  v.  Western 
Union  Tel.  Co.  231  Fed.  405,  145  C.  C.  A. 
399;  Western  Union  Tel.  Co.  v.  Spencer  Bank 
(Okla.)  166  Pac.  1176;  Western  Union  TeL 
Co.  V.  Orr  (Okla.)  168  Pac.  1139. 

Since  the  enactment  of  the  federal  statute 
it  is  held  by  the  weight  of  authority  that  a 
state  has  no  power  to  enact  a  statute  penal- 
izing the  negligent  handling  of  a  telegram 
transmitted  to  a  point  in  that  state  from 
another  state.  See  the  note  to  Western  Union 
Tel.  Co.  V.  Boiling,  reported  immediately 
following  this  note. 

In  Western  Union  Tel.  Co.  v.  Foster,  224 
Mass.  366;  113  X.  E.  192,  the  federal  act 
was  held  not  to  be  applicable  to  a  "ticker 


service,"  the  court  saying:  "The  federal  in- 
terstate commerce  act  does  not  appear  to  ns 
to  apply  to  the  transactions  here  in  question. 
U.  S.  St.  of  June  18,  1910;  36  U.  S.  Sts.  at 
Large,  c.  309,  §  7.  That  act  relates  to  the 
transmission  of  messages  by  telegraph  in  in- 
terstate commerce.  So  far  as  that  act  mani- 
fests a  purpose  to  regulate  the  field  over 
which  Congress  has  paramount  authority,  the 
right  of  the  state  to  exercise  its  police  power 
in  the  same  field  ceases  to  exist,  no  matter 
whether  the  particular  act  of  Congress  co?ers 
it  entirely  or  not.  The  police  power  of  the 
state  may  be  put  forth  as  to  a  subject  not 
prohibited  to  tiie  states  and  within  national 
jurisdiction  only  when  by  the  silence  of  Con- 
gress the  nation  has  left  it  open.  But  when 
Congress  speaks,  then  it  supersedes  existing, 
and  prevents  future,  legislation  by  the  sev- 
eral states  on  that  subject.  Com.  v.  Boston, 
etc.  R.  Co.  222  Mass.  206,  210;  Atchison,  etc. 
R.  Co.  V.  Harold,  241  U.  S.  371,  36  S.  Ct 
666,  60  U.  S.  (L.  ed.)  1060.  The  act  of 
Congress  here  in  question  does  not  cover  the 
local  delivery  by  the  ticker  service  radiating 
from  Boston  offices,  to  patrons  in  that  city  of 
each  of  the  telegraph  companies,  of  informa- 
tion bought  by  the  telegraph  companies  and 
received  in  interstate  commerce,  but  delivered 
in  intrastate  commerce  under  the  circum- 
stances disclosed  in  the  cases  at  bar." 


WESTERN  UNION  TELEGRAPH  COK- 

PANT 

V. 

BOIXING. 

Virginia  Supreme  Court  of  Appeals — January 

11,  1917. 

120  Va.  413,'  91  S.  E.  154. 


Telesraplui   and   Telephones   —   Traaf 
nilssion  of  Message  as  Conunerce. 

The  transmission  of  intelligence  by  wire  is 
"commerce." 

Sanie. 

The  transmission  of  a  telegram  between 
two  points  within  the  state  over  a  line  which 
passes  out  of  the  state  and  requires  relaying 
the  message  outside  of  the  state  is  "interstate 
commerce." 

Validity  of  State  Resnlation. 

Congress,  by  the  act  to  regulate  commerce 
(Act  Feb.  4,  'l887,  c.  104,  §  1,  24  Stat  379, 
as  amended  June  18,  1910,  Act  June  18,  1910. 
c  300.  §  7,  36  Stat.  544  [4  Fed.  St.  Ann.  ^d 
ed.  337]),  which  provides  that  telegraph  com- 
panies engaged  in  interstate  commerce  ohall 
be  deemed  common  carriers,  and  section  15  of 


WESTERN  UNION  TEL.  CO.  ▼.  BOLLING. 

120  Va.  413. 


1037 


which  requires  euch  companies  to  file  with 
the  interstate  commerce  commission  the 
rtites  of  charges  and  authorizes  the  commis- 
sion to  determine  what  shall  be  just  and  rea- 
sonable rates  and  what  regulations  or  prac- 
tices are  fair  and  reasonable,  occupied  the 
Held  of  regulating  interstate  commerce  by 
telegraph,  and  a  provision  of  a  contract  limit- 
ing the  liability  of  the  company  for  an  inter- 
state message,  which  has  not  been  disap- 
proved by  the  commission,  is  binding  and 
prevents  recovery  of  the  statutory  penalty 
for  error  in  transmitting  which  causes  delay 
in  delivery,  imposed  by  Code  1904,  §  1294h, 
els.  5  and  6. 

[See  note  at  end  of  this  case.] 

Error  to  Corporation  Court  of  Newport 
News. 

Action  by  L.  J.  Boiling,  plaintiff,  against 
Western  Union  Telegraph  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant 
brings  error.  The  facts  are  stated  in  the 
opinion.     Reversed.  ' 

Hughes,  Little  A  Beawell  for  plaintiff  in 
error. 

J,  Winston  Read  for  defendant  in  error. 

[414]  Pbentis,  J.— This  is  an  action  for 
the  recovery  of  the  statutory  penalty  (Code, 
1904,  sec.  1294-h,  cl.  5,  6)  and  damages  for 
an  error  in  the  transmission,  which  caused 
delay  in  the  delivery,  of  a  telegram  sent  on 
August  4,  1916,  from  L.  J.  Boiling,  at  New- 
port News,  Va.,  to  C.  W.  Bloxom,  at  Nassa- 
wadox,  Va.,  reading  as  follows: 

''Meet  me  at  Cape  Charles  instead  of 
Cheriton  about  nine  morning." 

Nassawadox  is  a  small  place  upon  the  line 
of  New  York,  Philadelphia  and  Norfolk 
Kailroad,  in  Northampton  county,  on  the 
Eastern  Shore  of  Virginia.  Because  of  the 
fact  that  the  Chesapeake  Bay  lies  between 
the  Eastern  Shore  and  the  rest  of  the  State, 
the  only  existing  method  of  transmitting  a 
message  from  Newport  News  to  Nassawadox 
is  by  relaying  it  through  the  states  of 
Maryland  and  Pennsylvania,  and  then  down 
the  Maryland  and  Virginia  peninsula.  There 
is  no  teleghaph  office  at  Nassawadox,  so  that 
under  the  custom  of  the  company  it  was 
sent  to  Exmore,  from  which  point  it  was 
telephoned  to  Nassawadox. 

The  mistake  made  was  in  changing  the 
name  of  the  addressee  from  C.  W.  Bloxom 
to  W.  N.  Bloxom.  The  relayed  messages 
show  that  the  initials  were  correct  at  New- 
port News  and  Kichmond,  but  show  a  change 
in  the  Washington  relay  to  Philadelphia. 

The  message  was  sent  subject  to  the  usual 
conditions  undertaking  to  limit  the  liability 
of  the  company  printed  on  the  telegraph 
blank. 


[415]  The  jury  found  a  verdict  for  $100 
only,  and  added  nothing  for  additional  dam- 
ages. 

Error  is  alleged  in  the  failure  of  the  court 
to  give  an  instruction  based  upon  the  claim 
that  this  was  an  interstate  message,  and 
that  Congress  having  legislated  with  refer- 
ence to  telegraph  companies  while  engaged 
in  interstate  business,  the  penalty  for  dere- 
liction of  duty  imposed  by  the  State  statute 
cannot  be  enforced  as  to  such  a  message. 
The  court  was  also  asked  to  grant  an  in- 
struction, to  the  effect  that  if  the  service 
in  the  State  was  without  fault  the  court 
was  without  jurisdiction  to  impose  the  pen- 
alty for  a  default  occurring  without  the 
State  and  in  the  city  of  Washington,  D.  C. 

These  facts  and  the  alleged  errors  natur- 
ally direct  our  minds  to  the  consideration 
of  three  questions,  each  of  which  seems  to 
be  concluded  by  the  authorities. 

1.  That  transmission  of  intelligence  by 
wire  is  commerce,  either  State  or  interstate, 
is  definitely  settled  and  no  longer  ques- 
tioned. Western  Union  Tel.  Co.  v.  Texas, 
106  U.  S.  464,  26  U.  S.  (L.  ed.)  1067; 
Western  Union  Tel.  Co.  v.  Pendleton,  122 
U.  S.  347,  7  8.  Ct.  1126,  30  U.  S.  (L.  ed.) 
1187;  Western  Union  Tel.  Co.  v.  James,  162 
U.  S.  664,  16  S.  Ct.  934,  40  U.  S.  (L.  ed.) 
1106;  Western  Union  Tel.  Co.  v.  Tyler,  90 
Va.  299,  44  Am.  St.  Rep.  910,  18  S.  E.  281; 
Reed  v.  Western  Union  Tel.  Co.  66  Mo.  App. 
173;  Ames  v.  Kirby,  71  N.  J.  L.  445,  59 
Ati.  559;  Western  Union  Tel.  Co.  v.  Hughes, 
104  Va.  246,  61  S.  E.  227. 

2.  Was  the  message  involved  here  inter- 
state commerce? 

This  also  is  determined  by  the  authorities, 
though  the  cases  referred  to  are  without 
exception  oases  of  transportation  by  com- 
mon carriers.  Inasmuch,  however,  as  under 
the  express  provisions  of  the  act  to  regu- 
late commerce,  telegraph  and  telephone  com- 
panies are  common  carriers,  these  decided 
cases  are  conclusive  of  the  question  here  in- 
volved. Since  the  case  ol  Hanley  v.  Kansas 
City  Southern  R.  Co.  187  U.  S.  617,  23  S. 
Ct.  214,  47  U.  S.  (L.  ed.)  833,  there  has 
been  no  dissent  from  the  proposition  that 
although  the  point  of  shipment  and  the 
point  of  delivery  are  within  the  same 
[416]  State,  if  during  the  course  of  trans- 
portation the  prc^rty  passes  without  the 
boundaries*  of  the  State,  such  a  shipment  is 
interstate  commerce.  Wichita  Falls,  etc.  R. 
Co.  V.  Asher  (Tex.)  171  S.  W.  1114;  Trayn- 
ham  V.  Charleston,  etc.  R.  Co.  92  S.  C.  43, 
75  S.  E.  381;  Sternberger  v.  Cape  Fear, 
etc.  R.  Co.  29  S.  C.  510,  7  6.  E.  836,  2 
L.R,A.  105;  Fraiser  v.  Charleston,  etc.  R. 
Co.  81  S.  C.  162,  62  S.  E.  14;  Hunter  ▼. 
Charleston,  etc.  R.  Co.  81  S.  C.  169,  62  8. 
E.  13;  Crescent  Brewing  Co.  v.  Oregon  Short 
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Line  R.  Go.  24  Idaho  106,  132  Pac.  975; 
Louisyille,  etc  R.  Co.  y.  Allen,  152  Ky.  146, 
163  S.  W.  198;  State  v.  Chicago,  etc.  R. 
Co.  40  Minn.  267,  41  N.  W.  1047,  3  L.R.A. 
238,  12  Am.  St.  Rep.  730;  Milk  Producers' 
Protective  Assoc,  v.  Delaware,  etc.  R.  Co.  7 
Int.  Com.  Rep.  92;  Mires  v.  St.  Louis,  etc. 
R.  Co.  134  Mo.  App.  379,  114  S.  W.  1052; 
Hardwick  Farmers'  Elevator  Co.  v.  Chicago, 
etc.  R.'  Co.  110  Minn.  25,  124  N.  W.  819,  19 
Ann.  Cas.  1088;  St.  Louis,  etc.  R.  Co.  v. 
State,  87  Ark.  662,  113  S.  W.  203;  Patter- 
son v.  Missouri  Pac.  R.  Co.  77  Kan.  236, 
94  Pac.  138,  16  L.R.A.(N.S.)  733;  U.  8. 
V.  Erie  R.  Co.  166  Fed.  362. 

Upon  principle  we  cannot  conceive  how 
any  different  doctrine  can  be  applied  to  tele- 
graphic messages  between  points  within  the 
State,  which  in  the  course  of  their  trans- 
mission pass  without  the  State  into  any 
other  State  or  the  District  of  Columbia. 
We  conclude,  therefore,  that  under  the  au- 
thorities the  message  involved  herein  was 
interstate  commerce. 

3.  It  has  been  held  in  a  long  line  of  deci- 
sions that  even  though  the  message  be  in- 
terstate commerce,  under  certain  conditions, 
in  clear  cases  of  n^ligenoe  occurring  within 
this  State,  the  penalty  of  $100  imposed  by 
the  Virginia  statute  may  be  enforced.  All 
of  these  cases,  however,  arose  prior  to  the 
amendment  of  the  act  to  regulate  commerce 
of  June  18,  1910,  providing  that  telegraph, 
telephone  and  cable  companies,  whether  wire 
or  wireless,  engaged  in  interstate  commerce, 
shall  be  deemed  to  be  common  carriers 
[417]  within  the  meaning  and  purpose  of 
the  act  to  regulate  commerce,  shall  be  re- 
quired to  file  their  schedules  showing  their 
rates,  fares,  joint  classifications  and  prac- 
tices with  the  Interstate  Commerce  Commis- 
sion, subjecting  them  in  general  terms  to 
all  of  the  rules  and  regulations  applicable 
to  common  carriers,  and  authorizing  the  In- 
terstate Commerce  Commission  **to  deter- 
mine and  prescribe  what  will  be  the  just  and 
reasonable  individual  or  joint  rate  or  rates, 
charge  or  charges,  to  be  thereafter  observed 
in  such  case  as  the  maximum  to  be  charged, 
and  what  individual  or  joint  classification, 
regulation,  or  practice  is  just,  fair,  and  rea- 
sonable, to  be  thereafter  followed,  and  to 
make  an  order  that  the  carrier  or  carriers 
shall  cease  and  desist  from  such  violation 
to  the  extent  io  which  the  comniiseion  finds 
the  same  to  exist,  and  shall  not  thereafter 
publish,  demand,  or  collect  any  rate  or 
charge  for  such  transportation  or  transmis- 
sion in  excess  of  the  maximum  rate  or 
charge  so  prescribed,  and  shall  adopt  the 
classification  and  shall  conform  to  and  ob- 
serve the  regulation  or  practice  so  pre- 
scribed." (Section  15;  4  Fed.  St.  Ann.  2d 
ed.  337,  468.) 


Since  that  time,  the  decisions  appear  to 
be  imiform  in  holding  that  Congress,  to  use 
the  language  of  Harrison,  J.,  in  the  case 
of  Western  Union  Tel.  Co.  v.  Bilisoly,  116 
Va.  662,  82  S.  fi.  91,  *Tias  occupied  the 
field  of  regulation  with  respect  to  interstate 
telegrams,"  and  that  "The  act  of  Congress 
has  ousted  the  State  of  jurisdiction  over  the 
subject."  This  case,  holding  that  the  stat- 
ute here  involved  can  no  longer  be  invoked 
in  such  cases,  was  followed  in  Western 
Union  Tel.  Co.  v.  Berryville  First  Nat  Bank, 
116  Va.  1009,  83  S.  E.  424. 

In  Western  Union  Tel.  Co.  v.  Brown,  234 
U.  S.  542,  34  S.  Ct.  955,  58  U.  S.  (L.  ed.) 
1467,  which  was  an  action  of  tort  from 
South  Carolina,  seeking  a  recovery  of  dam- 
ages for  mental  anguish  arising  out  of  the 
alleged  negligent  failure  of  a  telegraph 
company  to  deliver  a  telegram  in  the  city 
of  Washington,  D.  C,  sent  from  South 
Carolina,  the  action  being  [418]  based  upon 
a  statute  of  South  Carolina  (S.  C.  Civ. 
Code,  sec.  2223),  authorizing  the  recovery 
of  damages  for  mental  anguish,  the  judg- 
ment of  the  Supreme  Court  of  South  Car- 
olina was  reversed  upon  the  ground  that  the 
action  could  not  be  maintained  without  in- 
fringing upon  the  exclusiveness  of  the  con- 
trol of  the  Congress  of  the  United  States 
over  the  District  of  Columbia;  but  Mr.  Jus- 
tice Holmes  added,  in  closing  his  opinion, 
this  language:  "But  the  act  (referring  to 
the  South  Carolina  statute)  also  is  objec- 
tionable in  its  aspect  of  an  attempt  to  regu- 
late commerce  among  the  States." 

A  case  rich  in  citations  is  that  of  Gard- 
ner V.  Western  Union  Tel.  Co.  231  Fed.  405, 
145  C.  C.  A.  399.  This  case  arose  in  Okla- 
homa, and  was  an  action  for  damages  for 
delay  in  sending  a  night  letter  from  Syra- 
cuse, Kansas,  to  Quinland,  Oklahoma.  The 
evidence  showed  that  on  account  of  a  de- 
lay of  five  days  in  the  delivery  of  the  mes- 
sage, the  plaintiff  suffered  material  damage 
because  of  the  decrease  in  the  market  value 
of  broom  com.  It  was  contended  by  the 
plaintiff  that  the  condition  upon  the  tele- 
graph blank  undertaking  to  relie\'e  the  tele- 
graph company  from  liability  "hinless  the 
claim  should  be  presented  in  writing  with- 
in sixty  days  after  the  message  is  filed  with 
the  company  for  transmission,"  was  void 
because  section  9,  Art.  23,  of  the  Constitu- 
tion of  Oklahoma  provided  that,  "Any  pro- 
vision of  any  contract  or  agreement,  express 
or  implied,  stipulating  for  notice  or  demand 
other  than  such  as  may  be  provided  by  law, 
as  a  condition  precedent  to  establish  any 
claim,  demand  or  liability,  shall  be  null 
and  void."  The  plaintiff  had  failed  to  pre- 
sent his  claim  in  writing  within  sixty  days. 
The  Supreme  Court  of  Oklahoma,  in  pre- 
vious cases,  had  decided  that  the  section  was 


WESTERN  UNION  TEL.  CO.  ▼.  BOLLING. 

120  Va.  ^13. 
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valid  as  to  telegraph  companies.  The  Cir- 
euit  Court  of  Appeal,  Eighth  Circuit,  admit- 
ted that  it  was  bound  by  the  construction 
of  the  Constitution  of  the  State  of  Okla- 
homa as  made  by  the  Supreme  Court  of  that 
State,  if  applicable  to  the  case  then  being 
considered.  It  [419]  was  contended  by 
counsel  for  the  company,  however,  that  by 
the  act  to  regulate  commerce,  as  amended 
June  18,  1910  (36  Stat.  539),  the  United 
States  had  occupied  ^e  whole  Held  of  trans- 
mission of  interstate  messages  by  telegraph, 
and  that,  therefore,  the  Constitution  of  Okla- 
homa had  been  suspended  so  far  as  the 
section  in  question  is  concerned.  The  court 
suatained  this  contention,  and  said: 

''Pertinent  to  this  contention,  sections  1, 
2,  6,  12  and  15  of  the  act  to  regulate  com- 
merce, as  amended,  are  cited.     We  cannot 
repeat  those  sections  here,  but   it  appears 
beyond  question   therefrom  that,   in  so  far 
as  the  provisions  of  the  act  to  regulate  com- 
merce are  applicable,  it  applies  to  all  inter- 
state telegraph  business*,  that  as  to  all  in- 
terstate business,  telegraph,  telephone,  and 
cable  companies  are  common  carriers  within 
the  meaning  and  purposes  of  the  act;  that 
as    to    their    interstate    business    telegraph 
companies    must    print    and    publish    their 
rates,  rules,  classifications,  regulations,  and 
practices,  and  file  the  same  with  the  Inter- 
state Commerce  Commission;  that  they  shall 
establish  reasonable' rates,  rules,  regulations, 
and  practices,  but  messages  may  be  classi- 
fied   into  day,  night,  repeated,   unrepeated, 
and  such  other  classes  as  are  just  and  rear 
sonable,  and  different  rates  may  be  charged 
therefor;    that    all    rates,    regulations    and 
practices  must  be  reasonaJi>le  and  just;  that 
penalties  are   imposed   for  any  attempt   to 
evade  the  published  rates,  rules,  practices, 
or    regulations;    that    the    Interstate    Com- 
merce Commission  shall  determine  what  is 
a  just  and  reasonable  reg)ilation  or  practice; 
that  the  rules  and  regulations  established  by 
telegraph  companies  or  other  common  car- 
riers are  deemed  reasonable  and  just  until 
changed  by  the  Interstate  Commerce  Com- 
mission.     It    results    necessarily    from    the 
foregoing  conclusions  that  Congress  has  not 
only  taken  possession  of  the  field  of  inter- 
atate  commerce  by  telegraph,  but  has  also 
specifically  prescribed  the  rules  which  shall 
govern   the  transaction  of  such  commerce.*' 
[420]   The  doctrine  is  also  sustained  by 
the  following  cases:    Dodge  v.  Adams   Exp. 
Co.  54  Pa.  Super.  Gt.  422;    Ridge  v.  Erie 
R.  Co.  54  Pa.  Super.  Ct.  d03;   Strause  Gas 
Iron  Co.  V.  Western  Union  Tel.  Co.  69  Pa. 
Super.  Ct.  125;   Western  Union  Tel.  Co.  y. 
Compton,  114  Ark.  193,  169  S.  W.  946.     In 
the   latter   case   the   court   first  determined 
that    Congress   had   not   fully    occupied   the 
field  as  to  telegraph  companies,  and  hence 


that  the  plaintiff  could  recover  for  mental 
anguish  tmder  the  Arkansas  statute;  but 
after  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Western 
Union  Tel.  Co.  v.  Brown,  234  U.  S.  542,  34 
S.  Ct.  955,  58  U.  S.  (L.  ed.)  1457,  was 
called  to  its  attention,  upon  rehearing,  the 
Arkansas  court  reversed  itself.  Western 
Union  Tel.  Co.  v.  Johnson,  115  Ark.  564, 
171  S.  W.  859;  Western  Union  Tel.  Co.  v. 
Simpson,  117  Ark.  156,  174  S.  W.  232; 
Western  Union  Tel.  Co.  v.  Holder,  117  Ark. 
210,  174  S.  W.  552;  Western  Union  Tel.  Co. 
V.  Stewart,  120  Ark.  031  mem.  179  S.  W, 
813;  Western  Union  Tel.  Co.  v.  Schoonmaker 
(Tex.)   181  S.  W.  264. 

That  common  carriers  may  limit  their 
liability  when  transporting  baggage  or  prop- 
erty in  interstate  commerce  by ,  regulations 
contained  in  their  published  tariffs  filed 
with  and  approved  by  the  Interstate  Com- 
merce Commission,  and  that  such  regula- 
tions supersede  State  statutes  and  policies 
and  furnish  exclusive  rules  for  determining 
the  carriers'  liability,  is  determined  by  the 
Supreme  Court  of  the  United  States  in 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S. 
500,  33  S.  Ct.  148,  57  U.  S.  (L.  ed.)  314, 
44  L.R.A.(N.S.)  257;  Boston,  etc.  R.  Co. 
▼.  Hooker,  233  U.  S.  97,  Ann.  Cas.  1915D 
693,  34  S.  Ct.  526,  58  U.  S.  (L.  ed.)  868, 
L.R.A.1915B  450;  Atchison,  etc.  R.  Co.  v. 
Robinson,  233  U.  S.  173,  84  S.  Ct.  556,  58 
U.  S.  (L.  ed.)  901;  Cleveland,  etc.  R.  Co. 
V.  Dettlebach,  239  U.  S.  593,  36  S.  Ct.  177, 
60  U.  S.  (L.  ed.)  453;  Georgia,  etc  R. 
Co.  V.  Blish  Milling  Co.  241  U.  S.  195,  36 
S.  Ct.  541,  60  U.  S.  (L.  ed.)  948.  The 
telegraph  companies  so  undertake  to  limit 
their  liability  by  the  conditions  under  which 
they  accept  and  transmit  interstate  tele- 
grams, and  until  disapproved  [421]  by  the 
Interstate  Commerce  Commission,  these  con- 
ditions furnish  the  exclusive  rules  for  de- 
termining their  liability,  subject  to  the  Fed- 
eral statutes  and  general  law,  any  State 
statute  to  the  contrary  notwithstanding. 

We  feel  that  this  unbf'oken  current  of  au- 
thority is  controlling  and  hence  the  judg- 
ment of  the  court  below  must  be  reversed, 
the  verdict  set  aside  and  the  case  remanded 
for  a  new  triaL 

Reversed. 


VOTE. 

State  Statutes  Penallsliis  Negligent 
Handling  of  Telegrams  as  Regnlation 
of  Interstate  Commeroe. 

It  is  intended  in  this  note  to  review  the 
recent  decisions  passing  on  state  statutes 
penalizing  the  negligent  handling  of  tele- 
grams  as   a   regulation   of   interstate   com- 
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merce.  The  earlier  cases  are  discussed  in 
the  notes  to  Postal  Tel.  Gable  Co.  v.  Um- 
stadter,  2  Ann.  Cas.  611,  and  Western  Union 
Tel.  Co.  V.  Commercial  Milling  Co.  21  Ann. 
Cas.  815.  See  also  the  note  to  People  ▼. 
Wemple,  27   Am.  St.  Rep.  547,  559. 

Prior  to  the  federal  statute  hereinafter 
referred  to  it  was  held  in  several  re- 
cent cases  that  a  state  statute  imposing 
a  penalty  for  a  negligent  failure  of  a 
telegraph  company  to  deliver  a  message 
transmitted  from  another  state  was  a 
valid  exercise  of  the  state  police  power, 
provided  no  attempt  was  made  to  enforce 
the  statute  beyond  the  limits  of  the 
'state.  Western  Union  Tel.  Co.  v.  Crovo,  220 
U.  S.  364,  31  S.  Ct.  399,  66  U.  S.  (L.  ed.) 
498;  Western  Union  Tel.  Co.  v.  Gilkison,  46 
Ind.  App.  29,  90  N.  E.  650;  Western  Union 
Tel.  Co.  v.  Taylor,  57  Ind.  App.  93,  104  N. 
E.  771;  Western  Union  Tel.  Co.  v.  Reynolds, 
100  Va.  459,  41  S.  E.  856,  93  Mn.  St.  Rep. 
971;  Western  Union  Tel.  Co.  v.  Davis,  114 
Va.  154,  76  S.  E.  766. 

By  an  Act  of  Congress  approved  June  18, 
1910  (35  Stat,  at  L.  539,  c.  309,  4  Fed. 
Stat.  Am.  2d  ed.  343),  telegraph  compa- 
nies so  far  as  interstate  business  is  con- 
cerned, have  been  placed  under  the  direct 
supervision  of  the  interstate  conmierce  com- 
mission and  are  subject  so  far  as  applicable 
to  the  same  rules  and  regulations,  restric- 
tions and  penalties  that  are  imposed  on  com- 
mon carriers.  As  a  result  of  this  exercise 
of  the  federal  authority,  it  is  held  that 
the  subject  is  no  longer  open  to  state 
regulation  and  that  a  state  statute  imposing 
a  penalty  for  the  negligent  handling  of  an 
interstate  message  is  invalid.  Davis  v. 
Western  Union  Tel.  Co.  (Mo.)  202  S.  W. 
292,  overruling  Hewitt  v.  Western  Union 
Tel.  Co.  172  Mo.  App.  272,  157  S.  W.  827 ; 
Western  Union  Tel.  Co.  v.  Spencer  Bank 
(Okla.)  156  Pac.  1175;  Western  Union  Tel. 
Co.  V.  Berryville  First  Nat.  Bank,  116  Va. 
1009,  83  S.  E.  424;  Western  Union  Tel.  Co. 
V.  BiHsoly,  116  Va.  662,  82  S.  E.  91;  West- 
em  Union  Tel.  Co.  v.  Mahone,  120  Va.  422, 
91  N.  E.  157.  And  see  the  reported  case. 
See  also  the  note  to  Western  Union  Tel.  Co. 
v.  Lee,  reported  ante,  this  volume,  at  page, 
1026. 

In  Western  Union  Tel.  Co.  ▼.  Bilisoly, 
supra,  the  court  said:  ''This  act  has  oc- 
cupied the  entire  field  and  taken  com- 
plete control  of  the  reeulation  of  tele- 
graph companies,  and  while  it  has  impliedly 
exempted  them  from  penalty  for  negligence 
it  has  provided  a  severe  maximum  pen- 
alty for  intentional  discrimination.  Before 
the  passage  of  this  act  there  had  been 
no  legislation  by  Congress  affecting  or  con- 
flicting with  the  state  statutes  imposing  a 
penalty    for    failure    to    deliver    messages 


promptly,  and  therefore  the  state  statutes 
affecting  telegraph  companies  were  upheld, 
even  as  to  interstate  messages,  upon  the 
ground  that  until  Congress  had  legislated 
upon  the  subject-matter  of  telegraph  com- 
panies, the  state  statutes  were  applicable." 
However,  in  Western  Union  Tel.  Co.  v. 
Boegli  (Ind.)  115  N.  E.  773,  the  court  said: 
"It  is  true  that  the  act  of  Congress  pro- 
vides that  all  such  carriers  of  interstate 
commerce,  including  telegraph  companies, 
shall  make  regulations  in  relation  thereto, 
and  that  the  commission /shall  have  power  to 
determine  whether  the  regulations  and  prac- 
tices of'  the  conunon  carrier  are  unjust  or 
unreasoi^ble,  or  unjustly  discriminatory, 
and  to  enforce  such  regulations,  and  for  ac- 
tion by  the  commission  upon  complaint;  but 
this  cannot  be  said  to  be  a  provision  by  Con- 
gress regulating  either  generally  or  specifi- 
cally. It  rather  leaves  to  such  carrier  the 
making  of  such  regulations  and  on  such 
features  of  its  service  as  it  mav  deem  need- 
ful  and  reasonable.  If,  as  has  been  showo, 
the  mere  grant  by  Congress  to  the  commis- 
sion of  power  to  make  r^ulations  is  not  an 
exclusion  of  the  power  of  the  state,  the  re- 
quirements that  interstate  carriers  shall 
make  regulations  is  not  such  an  exclusion, 
especially  in  the  absence  of  a  showing  that 
the  carrier  has  made  such  regulations  as 
specifically  cover  negligence  in  delivery  and 
that  this  action  of  the  carrier  has  been 
adopted  or  approved  by  the  commission." 
See  to  the  same  effect  Dickerson  v.  Western 
Union  Tel.  Co.  (Miss.)  74  So.  779,  over- 
ruling Western  Union  Tel.  Co.  ▼.  Showers, 
112  Miss.  411,  73  So.  276. 


MATTSR  OF  HTHEB 

v. 

FUIXMAN  COMPAinr. 

New  York  Court  of  Appeals — April  30,  1918. 

s»8  y.  X.  a#j9. 


Workmen's  Contpenaatioa  Aots  —  !!•• 
tiee  of  Injury  —  BIfeot  of  Fallvre  to 
Give. 

Failure  of  an  injured  employee  to  give  the 
notice  of  injurv  re<^uired  by  the  Workmen's 
Compensation  Law  is  not  rendered  harmless 
to  the  employer  by  the  fact  that  there  was 
no  witness  to  the  accident,  nor  by  the  fact 
that  the  injury  was  given  proper  medical 
treatment. 

[See  note  at  end  of  this  case.] 

Hynes  v.  PuUman  Co.  179  N.  Y.  App.  Div. 
966,  reversed. 


HYNES  V.  PULLMAN  CO. 

22S  N.   y.   3^2. 
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Appeal  from  Appellate  Division  of  Sn- 
preme    Court,    Third    Judicial    Department. 

Claim  for  compensation  under  workmen's 
compensation  act.  Dennis  £.  Hynes,  claim- 
ant, and  Pullman  Company,  defendant. 
Claim  allowed  by  state  industrial  commis- 
sion. Decision  affirmed  by  Appellate  Divi- 
sion of  Supreme  Court.  Defendant  appeals. 
The   facts  'are   stated   in  the  opinion.     Rs- 

VEBSED. 

John  Godfrey  8000  and  Edtcin  D.  Wor- 
cester for  appellant. 

Merton  E,  Lewis  and  E,  0,  Aiken  for  re- 
spondent. 

[344]  Andbews,  J.— -On  May  S,  1916, 
Dennis  £.  Hynes  wounded  his  finger  with  a 
tack  while  engaged  as  a  car  cleaner.  He 
continued  his  work  until  May  11.  By  that 
time  his  finger  and  arm  had  become  infected, 
but  he  reported  to  his  employer  in  good 
faith  that  he  had  rheumatism.  He  later 
underwent  several  operations.  He  did  not 
give  written  notice  of  the  accident  imtii 
July  28th. 

Under  these  circumstances  the  commission 
finds  that  the  employer  was  not  prejudiced 
by  the  failure  to  give  notice  "for  the  rea- 
son that  there  was  no  one  present  'when 
the  accident  occurred  and,  therefore,  the  em- 
ployer could  obtain  no  affirmance  or  denial 
of  the  fact  of  the  accident,  and  for  the 
further  reason  that  as  soon  as  evidence  of 
infection  appeared,  Hynes  was  under  the 
care  and  attention  of  a  duly  authorised 
medical  practitioner." 

This  court  has  already  said  that  the  writ- 
ten notice  required  by  section  18  of  the 
Workmen's  Compensation  Law  (Cons.  Laws, 
eh.  67)  IB  not  a  mere  formality  to  be  dis- 
pensed with  as  a  matter  of  course.  The  act 
is  definite  as  to  the  powers  of  the  commis- 
sion. It  may  make  no  award  in  the  ab- 
sence hi  the  notice  unless  for  some  reason 
it  could  not  have  been  given,  or  unless  the 
employer  has  not  been  prejudiced  by  the 
failure  to  give  it.  The  burden  rests  upon 
the  claimant  who  has  been  guilty  of  the 
default  to  show  the  facts  and  secure  a  find- 
ing that  entitles  him  to  an  award.  (Bloom- 
field  V.  November,  223  N.  Y.  265.) 

[848]  Where,  as  here,  the  notice  might 
have  been  given  and  is  not«  the  ultimate  fact 
upon  which  the  award  must  rest  is  that 
the  employer  is  not  prejudiced.  If  such  a 
general  finding,  supported  by  any  evidence, 
is  made,  doubtless  all  the  appellate  courts 
are  bound  by  it.  The  commission  has  a 
large  and  undefined  discretion.  This,  the 
legislature  intended  to  confer  upon  it.  We 
may  not  assume  that  it  will  abuse  its  power. 
Unless  it  is  honestly  satisfied,  after  weigh- 
ing all  the  probabilities,  that  no  prejudice 
Ann.  Cas.  1918C. — ^66. 


has   been  sufi'ered,   its  duty  will  be  to  up- 
hold the  statutory  bar. 

If  such  a  finding  is  made  and  is  unanimous- 
ly affirmed  by  the  Appellate  Division,  the 
question  as  to  whether  it  is  supported  by 
any  evidence  is  not  before  this  court.  But 
no  such  finding  has  been  made  in  the  case 
before  us.  The  facts  are  given  upon  which 
the  ultimate  conclusion  is  made  to  rest. 
Whether  these  facts  support  the  conclusion 
is  a  question  of  law. 

We  do  not  think  that  they  do.  For  more 
than  two  months  the  employer  was  not 
warned  of  the  alleged  accident  or  its  alleged 
results.  For  that  time  he  was  deprived  of 
the  opportunity  of  investigating  the  claim- 
'  ant's  story  and  of  determining  for  himself 
the  sequence  of  events,  and  whether  the  sep- 
ticaemia from  which  the  claimant  suffered 
did,  in  truth,  result  from  the  scratch. 

The  logic  of  the  commission  seems  to  be 
as  follows:  Because  the  claimant  tells  the 
truth  as  to  his  accident;  because  no  one  was 
present  to  contradict  him;  because  later 
blood  poisoning  developed  and  developed  as 
a  result  of  the  injury;  because  a  licensed 
physician  attended  him  who  was  presum- 
ably competent,  no  investigation  could  have 
been  useful  to  the  employer.  This  is  reason- 
ing in  a  circle.  Notice  and  consequent  chance 
investigation  is  given  for  the  very  pur- 
pose of  enabling  the  employer  to  test  the  good 
faith  of  the  claimant.  Without  it  no  contra- 
diction is  possible.  If  many  are  present  at 
[346]  the  time  of  the  alleged  accident;,  if 
their  stories  agree;  if  there  is  no  doubt  of 
the  injury  and  its  results,  there  may  be  a 
basis  of  the  finding  that  lack  of  notice  did 
no  harm.  But  assume  that  the  injury  was 
so  slight  as  not  to  cause  attention  at  the 
time;  thatno  physician  was  caUSd  for  eleven 
days;  that  the  accidieiit  is  remembered  only 
after  the  lapse  of  six  or  perhaps  thirteen 
days;  that  blood  poisoning  may  result  from 
any  slight  prick,  any  scratch,  any  bite  of 
an  insect,  then  the  absence  of  witnesses 
would  teem  to  require  rather  than  to  ex- 
cuse notice. 

The  order  of  the  Appellate  Division  and 
the  award  of  the  commission  should  be  re- 
versed, and  as  all  the  facts  were  before  the 
commission  and  were  interpreted  by  it  so 
aa  not  to  admit  a  recovery,  the  claim  should 
be  diemissed,  with  costs  in  all  courts  against 
the  industrial  commission. 

Potnn),  J.  {diBsentmg). — The  unanimous 
affirmance  of  the  finding  of  the  industrial 
commission  that  the  employer  was  not  prej- 
udiced by  the  failure  of  the  employee  to 
give  notice  of  injury  is  final.  No  question 
of  law  survives. 

"A  speculative  and  insubstantial  sugges- 
tion of  prejudice,"  as  Lord  Sumner  says  in 
Hayward   v.   Westleigh   Colliery   Co.    [1915] 
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A.  C.  (Kng.)  640,  547,  548,  Ann.  Gas.  1917D 
877,  is  not  enough.  It  is  not  open  to  this 
court  to  conjecture  that  the  employer,  with 
notice,  might  have  done  something  which 
would  have  changed  the  result.  Prejudice 
means  disadvantage.  How  and  why  did  dis- 
advantage arise  in  this  case?  Would  other 
inquiries  or  other  treatment  have  been  to 
the  employer's  advantage?  Looking  at  all 
the  matters  before  it,  the  commission  an- 
swers this  question  in  the  negative  and  finds 
that  the  employer  is  no  worse  off  than  it 
would  have  been  with  notice.  The  judg- 
ment appealed  from  should  be  affirmed. 

Hiscock,  Ch.  J.,  Chase,  Collin  and  Cudde- 
back,  JJ.,  concur  with  Andrews,  J.;  Pound, 
J.,  reads  dissenting  opinion,  and  Cardozo,  J., 
concurs. 

Order  reversed,  eta 


NOTE. 

It  is  held  in  the  reported  case  that  want 
of  prejudice  to  the  employer  from  the  fail- 
ure of  an  injured  workman  to  give  the  no- 
tice of  injury  required  by  a  workmen's  com- 
pensation act  is  not  shown  by  the  fact  that 
there  were  no  witnesses  to  the  injury  or  by 
the  fact  that  the  injury,  which  was  at  first 
deemed  to  be  of  no  consequence,  was  proper- 
ly treated  as  soon  as  evidence  of  infection 
appeared.  Notice  of  injury  under  a  work- 
men's compensation  act  is  fully  discussed  in 
the  note  to  State  v.  District  Ct.  Ann.  Caa. 
1917D  866. 


NATIONAX.  UNION  FIRE  INSmtANOE 

COMPANY. 

V. 

DICKINSON  ET  AX. 

Washington  Supreme  Court,  Department  Two 

--July  17,  1916. 

92  Wash,  230;  1&9  Pao.  126. 


lasuraaee  —  Affents  —  Itimblllty  to  Coai* 
pany  —  Failure  to  Canoel  Polioy. 

Insurance  agents,  sued  by  their  company 
for  loss  from  not  canceling  policies  as  direct- 
ed by  it,  cannot  deny  that  it  was  their  duty 
to  do  so,  they  having  undertaken  to  do  it, 
when,  had  they  refused,  it  might  seasonably 
have  been  done  by  the  company. 

[See  note  at  end  of  this  case.] 

Same. 

Insurance  agents  liable  to  their  company 
for  any  loss  on  policies,  because  they  did  not 
cancel  them  as  directed  by  it,  are  bound  by 


the  judgment  against  the  company  in  the  ac- 
tion on  the  policies,  on  the  question  tiiere 
litigated  whether  proper  proofs  of  loss  were 
made,  defense  of  such  action  having  beoi 
tendered  them  by  the  company,  though  they, 
while  actively  assisting,  declined  to  aaBiime 
the  defense. 

[See  note  at  end  of  this  case.] 


Evidence  in  action  by  an  insurance  oom- 
pany  against  its  agents  is  held  to  authorize 
a  finding  that  they  had  not  canceled  policies 
as  directed  by  it,  or  even  used  ordinary  care 
to  do  so. 

[See  note  at  end  of  this  case.] 

Appearaaee  —  Wl&at  Conatitvtea  —  Bj 
Partner. 

Under  Rem.  A  Bal.  Code,  §  241,  declaring 
every  appearance  general  unless  defendant 
states  it  to  be  special,  the  answer  stating 
"come  now  defendants  R.  and  C.  as  a  member 
of  the  firm  of  D.  k  Co.,  and  not  otherwise," 
is,  notwithstanding  prior  successful  special 
appearance  by  C ,  to  quash  service  against 
him,  a  general  appearance,  bringing  him  into 
court  not  only  as  a  partner  but  an  individ- 
ual, individual  liability  being  the  emenoe  of 
partnership  obligations. 

Appeal  from  Superior  Courts  King 
county:  Mackintosh,  Judge. 

Action  by  National  Union  Fire  Insurance 
Company  of  Pittsburg,  plaintiff,  against  C. 
£.  Dickinson  et  al.,  defendants.  Judgment 
for  plaintiff.  Defendants  appeal.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

William  Wray  for  appellants. 
Jamea  B,  Murphy  for  respondent* 

[231]  Baubican,  J. — ^Defendants  are  In- 
surance agents  who,  having  themselves  is- 
sued policies,  were  instructed  by  the  com- 
pany to  canoel  them.  Acknowledging  this 
order,  they  said  they  would  do  so.  Within 
two  weeks  the  property  was  destroyed  by 
fire  and  the  company  has  been  held  liable 
by  a  jury  after  an  unsuccessful  defense  that 
the  policies  had  been  canceled.  Having 
paid  the  judgment,  it  now  sues  the  agents 
for  neglect  to  cancel. 

That  it  was  the  duty  of  these  agents  to 
issue  cancellations  is  abundantly  established 
if  proof  of  custom  be  proper,  but  this  need 
not  be  discussed  for  they  did  undertake  a 
duty  which,  had  they  refused  to  perform  it, 
might  seasonably  have  been  done  by  the  com- 
pany itself.  They  cannot  deny  the  obliga- 
tion now. 

When  the  suit  was  brought  by  the  as- 
sured, the  company  tendered  its  defense  to 
the  agents  who,  though  they  declined  to  as- 
sume it,  did  actively  assist.  In  that  suit 
proofs  of  loss  were  admitted  which  were  then 
contended  to  be  unauthorized  and  not  in 
compliance  with  the  policies,  for  which  rea- 
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aon  the  defendant  agents  now  wish  to  go 
Into  that  subject  again  to  show  that  the 
edmpany  was  thus  not  liable  even  though  the 
policies  had  not  been  canceled.  The  lower 
court  was  correct  in  holding  this  question 
closed  by  the  former  judgment.  Washington 
Oas  Light  Co.  v.  District  of  Columbia,  161 
XJ.  S.  316,  16  8.  Ct.  564,  40  U.  S.  (L.  ed.) 
712. 

As  to  whether  the  agents  failed  to  cancel 
t;he  policies,  a  similar  question  might  have 
arisen;  but  the  lower  court,  leaving  the  is- 
sue open,  heard  the  proofs  submitted  by 
the  defendants.  Their  liability  is  clear. 
They,  for  their  part,  say  they  immediately 
mailed  cancellations  upon  receiving  the  com* 
pany's  letter,  but  all  three  addressees  tes- 
tified that '  none  were  ever  received.  The 
▼ery  manner  in  which  the  agents  acknowl- 
edged the  company's  order  was  justly  com- 
mented on  by  the  lower  court.  Instead  of 
mailing  the  notices  at  once  and  then  report- 
ing that,  they  merely  stated  that  they 
would  [232]  attend  to  this.  By  their  own 
story  they  allowed  twelve  days  to  pass  with- 
out hearing  from  the  insured  or  receiving 
back  the  policies.  Still  more.  Immediately 
after  the  fire  'they  write  to  the  home  office 
that  a  fire  has  occurred  and  that  they  sup- 
pose the  company  will  join  in  an  adjustment 
aJong  with  other  insurers.  Not  a  word  about 
there  being  no  liability  because  of  cancella- 
tions two  weeks  before;  in  fact,  the  letter 
unmistakably  assumes  that  there  had  been 
no  cancellations.  This  most  damaging  com- 
munication is  so  poorly  explained  that  we 
cannot  disturb  the  lower  court's  judgment, 
whether  under  our  insurance  code  mere  mail- 
ing is  or  is  not  enough.  As  to  the  degree 
of  vigilance  required,  even  supposing  t&is  a 
purely  extra  task,  the  court  was  justified  in 
its  finding  that  they  had  not  used  even  ordi- 
nary care. 

Against  whom  shall  this  judgment  be  en- 
tered? By  the  lower  court  it  was  rendered 
against  both  defendants.  One  of  them,  C.  E. 
Dickinson,  a  nonresident,  was  already  suc- 
cessful in  quashing  a  service  against  himself, 
but  the  answer  brings  tUs  parties  in  as  fol- 
lows: 

"Come  now  the  defendants  R.  L.  Dickinson 
and  C.  E.  Dickinson  as  a  member  of  the  firm 
of  C.  £.  Dickinson  &  Company  and  not  other- 
wise,"-etc. 

The  lower  court  in  holding  this  a  general 
appearance  by  C.  £.  Dickinson  was  right. 
What  the  latter  may  have  intended  is  im- 
material, since  courts  accept  jurisdiction 
from  what  a  pleader  says  and  not  what  he 
has  in  his  mind  or  there  would  be  frequent 
shif tings  and  little  certainty  in  judgment 
rolls.  Rem.  &  Bal.  Code,  §  241,  provides 
that  every  appearance  is  general  unless  the 
defendant  states  it  to  be  special,  nor  is  it 


of  any  moment  that  the  defendant  has  before 
that  successfully  or  unsuccessfully  made  a 
special  appearance.  Bellingham  v.  Linck,  53 
Wash.  208,  101  Pac.  843. 

This  defendant  cannot  be  in  court  as  a  de- 
fending partner  and  not  also  as  an  individu- 
al, for  individual  or  separate  liability  is  the 
essence  of  partnership  obligation.  As  for  the 
[233]  joint  assets,  these  were  already  de- 
fended by  the  other  Dickinson,  who  by  his 
appearance  bound  himself  personally  and  the 
joint  property  too.  This  member  did  not 
need  to  have  himself  named  in  the  appear- 
ance either  to  defend  the  partnership  prop- 
erty or  to  bind  it.  When  he  did  appear  as 
a  partner  he  submitted  himself  also,  for  he 
was  seeking  advantage  or  protection  on  the 
merits.  His  appearance  we  must  construe 
as  general.  In  Bain  v.  Thomas,  44  Wash. 
382,  87  Pac.  504,  we  approved  the  following 
from  Teater  v.  King,  36  Wash.  138,  76  Pac. 
688: 

"The  appearance  of  appellant  was  in  form 
special,  for  the  purpose  of  objecting  to  the 
court's  jurisdiction  over  his  person,  but  in 
the  body  of  his  motion  he  invoked  the  juris- 
diction of  the  court  below  on  the  merits, 
when  he  asked  for  a  dismissal." 

Judgment  affirmed. 

Mount,  Parker,  Fullerton,  and  Holcomb, 
JJ.,  concur. 


NOTE. 

Liability  of  Agent  to  Insiiranoe  Cost* 
pany  for  Failure  to  Oanoel  or  Reduce 
Policy  as  Direeted* 

In  General,    1043. 

Sufficiency  of  Direct^n  to  Cancel  or  Reduce, 

1045. 
Waiver  of  Failure  to  Cancel  or  Reduce,  1046. 


In  CfeneraL 

If  an  insurance  company  which  is  entitled 
under  the  terms  of  a  policy  to  cancel  the 
same  or  reduce  its  amount  gives  to  its  agent 
a  direction  to  cancel  or  reduce,  it  is  the  duty 
of  the  agent  forthwith  so  to  do,  and  if  he 
negligently  delays  in  obeying  his  instruc- 
tions and  a  loss  occurs  he  is  liable  to  the  in- 
surer for  the  amount  which  it  is  required  to 
pay  in  settlement  of  the  loss.  Franklin  Ins. 
Co.  V.  Sears,  21  Fed.  200;  Washington  F. 
etc.  Ins.  Co.  v.  Chesebro,  36  Fed.  477 ;  British 
American  Ins.  Co.  v.  Wilson,  77  Conn.  559, 
60  Atl.  293;  Germania  F.  Ins.  Co.  v.  Har- 
raden,  90  111.  App.  250;  St.  Paul  F.  etc.  Ins. 
Co,  V.  Bigger,  102  Kan.  53,  169  Pac.  213; 
Phcenix  Ins.  Co.  v.  Frissell,  142  Mass.  513,  8 
N.  E.  348 ;  Phoenix  Ins.  Co.  v.  Pratt,  30  Minn. 
409,  31  N.  W.  454;  Liverpool  Royal  Ins.  Co.  v. 
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Clark,  61  Minn.  476,  63  N.  W.  1029;  Northern 
Assur.  Co.  V.  Borgelt,  67  Neb.  282,  93  N. 
W.  226;  Queen  City  F.  Ins.  Co.  v.  Hanna- 
ford  First  Nat.  Bank,  18  N.  D.  603,  120  N. 
W.  545,  22  L.R.A.(N.S.)  509;  Kraber  v. 
Union  Ins.  Co.  129  Pa.  St.  8,  18  All.  491; 
London  Assur.  Corp.  v.  Russell,  1  Pa.  Super. 
Ct.  320;  American  Cent.  Ins.  Co.  v.  Burkert, 
11  Pa.  Super.  Ct.  427;  Sun  F.  Office  v.  Er- 
mentrout,  2  Pa.  Dist.  Ct.  77;  Westchester  F. 
Ins.  Co.  V.  Bollin,  106  S.  C.  46,  90  S.  E. 
327;  Norwood  v.  Alamo  F.  Ins.  Co.  13  Tex. 
Civ.  App.  475,  35  S.  W.  717.  And  see  the 
reported  case. 

"One  who  receives  orclers  to  cancel  a  policy 
delays  their  execution  at  his  peril."  London 
Assur.  Corp.  v.  Russell,  1  Pa.  Supef.  Ct. 
320. 

In  Phcenix  Ins.  Co.  v.  Frissell,  142  Mass. 
513,  8  N.  E.  348,  referring  to  a  letter  in- 
structing an  agent  to  cancel  a  policy,  the 
court  said :  "Upon  receiving  the  letter  of  the 
plaintiff,  it  was  the  duty  of  the  defendant 
to  use  reasonable  diligence  in  notifying 
the  insured,  and  in  canceling  the  policy. 
Whether  he  used  such  diligence  is  a  mixed 
question  of  law  and  fact.  There  was  evi- 
dence tending  to  show  that  the  defendant 
could  have  notified  the  officers  of  the  insured 
corporation  within  half  an  hour  after  re- 
ceiving the  letter  from  the  plaintiff;  that  he, 
being  also  the  agent  of  the  Aetna  Insurance 
Company,  on  said  February  11,  wrote  a 
policy  in  that  company,  which  he  intended  to 
take  the  place  of  the  policy  of  the  plaintiff, 
but  did  not  notify  tlie  insured  of  the  Aetna 
policy,  or  of  the  caneellation  of  the  plain- 
tiff's policy,  and  took  no  steps  to  effect  such 
cancellation  until  after  the  dry-house  was 
burned,  which  occurred  on  February  16.  It 
was  competent  for  the  justice  of  the  superior 
court,  who  tried  the  oMe  without  a  jury, 
to  find,  from  this  evidence,  that  the  defend- 
ant did  not  exercise  that  diligence  which  his 
duty  to  the  plaintiff  required;  and  we  can- 
not say,  as  a  matter  of  law,  that  he  erred 
in  refusing  to  rule,  as  the  defendant  request- 
ed, that  the'  plaintiff  could  not  recover." 

If  an  agent  on  receiving  a  peremptory 
notice  to  cancel  delays  in  doing  so  from  a 
mistaken  belief  in  the  safety  of  the  risk  or 
a  hope  of  persuading  the  insurer  to  with- 
draw the  notice,  the  delay  is  at  his  own 
risk.  Washington  F.  Ins.  etc.  Co.  v.  Chesebro, 
35  Fed.  477. 

An  insurance  agent  directed  to  cancel  a 
policy  does  not  discharge  his  full  duty  by 
transmitting  the  direction  to  the  broker  by 
whom  the  insurance  was  procured.  Frank- 
lin Ins.  Co.  V.  Sears,  21  Fed.  290,  wherein 
the  court  said:  "But  the  defendant's  claim 
is,  in  effect,  that  by  notifying  the  broker 
to  cancel  the  policy,  and  afterwards,  when 
he  has  learned  that  the  broker  had  not  can- 


celed it,  urging  him  to  do  so,  he  discharged 
his   duty  and   freed   himself  from   liability, 
and  he  depends  upon  the  proof  of  the  costom 
to  sustain  him  in  this  claim.    I  do  not  think 
the  proposition  a  sound  one.    The  defendant 
was  the  plaintiff's  agent.     It  was  his  duty 
to  obey  the  order  to  cancel  the  policy.     That 
was  an  obligation  of  his  contract  of  agency. 
The  broker  was  the  agent  of  the  assured; 
he  was  not  the  agent  of  the  plaintiff.     It 
Is    true   that   his    agency   for   the   assured 
terminated   with   the   placing   of  the    insur- 
ance.    But  all  his  interests  in  this  matter 
were  with  tlie  assured.    The  custom  to  pro- 
cure  the  cancellation  of  the  policy  by  the 
agency  of  the  broker,  doubtless  had  its  ori- 
gin in  the  desire  of  insurance  agents  to  re- 
tain the  good  will  of  brokers  with  ^om  they 
had  dealings.    It  is  to  the  advantage  of  the 
broker   to  have  the  opportunity  to   substi- 
tute other  insuranee  for  a  canceled  policy, 
and  thereby  prevent  the  loss  of  his  commis- 
sion or  of  the  business  of  the  assured,  his 
principal.     There  is  no  objection  to  the  in- 
surance agent  favoring  the  broker  by  giving 
him  the  conduct  of  the  cancellation,  provided 
the  agent  does  not  thereby  sacrifice  the  in- 
terests of  his  principal,  the  insurance  com- 
pany.   The  broker  naturally  desires  to  keep 
alive  the  policy  which  the  company  has  or- 
dered to   be  canceled,   until  he  can   substi- 
tute another  policy  equally  acceptable  to  the 
assured*     It   is   not   remarkable,   therefore, 
that  instances  have  occurred,  as  stated   in 
one  of  the  affidavits  filed  in  support  of  the 
motion,  where  the  broker  has  suffered  more 
than   a  month   to   elapse   after  notification 
before  canceling  a  policy.     To  hold  that  the 
agent  of  the  insurance  company,  under  in- 
structions  to   caneel   the  policy,   discharges 
his  duty    and    frees    himself   from    further 
resiMnsibility  by  notifying  the  broker  accord- 
ing to  custom,  and  leaving  the  matter  en- 
tirely in  his  hands,  would  be  in  direct  con- 
flict with  the  prinoiple  of  the  ruling  in  Grace 
▼.  American  Cent.  Ins.  Co.  109  U.  S.  278, 
3  S.  Ct.  207,  27  U.  8.    (L.  ed.)    932,  that 
it  is  not  competent  to  prove  a  custom  that 
notice  to  the  broker  should  operate  to  cancel 
a  policy.    The  policy  issued  by  the  plaintiff 
stipulates  that  it  may  be -canceled  at  any 
time  by  payment  to  the  assured  of  the  un- 
earned premium.     When  the  agent  was  di- 
rected to  cancel  the  policy  it  became  his  duty 
to   pursue   the   method   printed   out  in  the 
policy,  and  to  do  so  promptly.     He  might 
do  this   personally,   or  through   the   broker 
who  placed  the   insurance.     If  he  chose  to 
act  through  the  broker,  he  made  the  broker 
his  agent,  and  was  responsible  for  such  de- 
fault as  was  clearly  proven  by   the  undis- 
puted evidence  upon  the  trial." 

But  in  Condon  v.  Eston-Hall,  etc.  Agency, 
144  N.  Y.   S.  760,  reversing  80  Misc.  Rep. 
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369,  142  .N.  Y.  S.  548,  where  it  appeared 
tiiat  the  notice  to  cancel  was  given  directly 
to  the  broker,  the  latter  was  held  not  to  be 
liable  for  a  failure  to  execute  it,  the  court 
«aying  that  in  giving  the  notice  to  the  agents 
through  whom  the  insurance  was  procured 
he  did  more  than  he  was  required  to  do. 

In  Franklin  Ina.  Co.  v.  Ssars,  21  Fed.  290, 
jk  findhig  of  negligence  in  attempting  to  car- 
ry out  a  direction  to  cancel  a  policy  was  held 
to  be  authorized  by  evidence  that  the  direc- 
tion to  cancel  was  received  on  June  2,  that 
the  broker  went  to  the  office  of  the  insured 
And  finding  him  absent  made  no  inquiry  as 
to  whether  there  was  any  person  authorized 
to  receive  payment  of  the  unearned  premium, 
and  did  nothing  further  in  the  matter  till 
June  7,  when  a  loss  occurred. 

Testimony  as  to  what  other  agents  habitu- 
ally do  in  response  to  a  direction  to  cancel 
is  immaterial.  Westchester  F.  Ins.  Co.  v. 
BoUin,  106  S.  C.  45,  90  S.  E.  327;  Norwood 
V.  Alamo  F.  Ins.  Co.  13  Tex.  Civ.  App.  476, 
•35  S.  W.  717.  But  parol  evidence  of  custom 
has  been  held  to  be  admissible  to  explain 
the  meaning  of  an  order  "to  reduce"  a  policy. 
Halsey  v.  Adams,  63  N.  J.  L.  330,  43  Atl. 
708.  Compare  Franklin  Ins.  Co.  v.  Sears, 
21  Fed.  290;  Queen  City  F.  Ins.  Co.  v.  Han- 
naford  First  Nat.  Bank,  18  N.  D.  603,  120 
N.  W.  545,  22  L.R.A.(N.S.)  509.  In  Phoenix 
Ins.  Co.  V.  Frissell,  142  Mass.  513,  8  N. 
E.  348,  it  was  said:  "The  offer  of  the  de- 
fendant to  testify  that  'orders  generally 
from  the  companies  are  to  cancel,  the  policy 
«8  soon  as  convenient,  and  that  it  is  gener- 
«.lly  understood  that  an  agent  has  from  five 
to  ten  days  in  whieh  to  cancel  a  policy,' 
was  rightly  excluded  by  the  court.  It  did 
not  amount  to  an  offer  to  show  a  general 
usage  which  could  affect  the  plaintiff,  even 
if  proof  of  such  a  usage  would  be  admissi- 
ble." 

Sufficiency  of  Direction  to  Cancel  or  Be* 

duce. 

It  the  direction  to  an  agent  to  cancel  a 
policy  of  insurance  is  unconditional,  it  is 
none  the  less  imperative  because  it  is  put  in 
the  form  of  a  request.  London  Assur.  Corp. 
V.  Russell,  1  Pa.  Super.  Ct.  320.  And  see 
Sun  F.  Office  Co.  v.  Ermentrout,  2  Pa.  Diat. 
Ot.  77. 

In  Kraber  ▼.  Union  Ins.  Co.  129  Pa.  St. 
S,  18  Atl.  491,  the  court  sUted  the  facU 
and  its  conclusion  as  follows:  "The  plain- 
tiff in  the  court  below  is  an  insurance  com- 
pany. Kraber  was  a  duly  appointed  agents 
with  authority  to  countersign  and  issue 
policies  of  insurance  against  fire,  subject, 
however,  to  the  approval  of  the  company  when 
his  report  came  to  their  hands.     On  June 


27,  1881,  he  executed  and  delivered  to  Isaac 
Frazier  a  policy  of  insurance  upon  his  steam 
saw-mill  at  a  premium  of  two  and  one-half 
per  cent,  to  take  effect  on  the  first  day  of 
July.-  He  reported  this  insurance  to  the 
company  on  the  29th  of  June  and  on  the 
next  day  the  company  sent  him  the  follow- 
ing instructions:  Tleaae  relieve  us  of  No. 
65,122,  Isaac  Frazier.  It  is  no  doubt  a  good 
mill,  but  we  cannot  see  any  profits  in  steam 
saw-mills  in  this  state,  at  the  low  rate  you 
offer.  The  minimum  rate  offered  is  four  per 
cent,  and  it  is  none  too  high.  Advise  can- 
cellation.' Kraber  replied  to  this  letter  on 
the  following  day,  July  1st,  in  these  words: 
'Yours  of  yesterday  is  received  desiring  to 
have  canceled  risk  55,122,  Isaac  Frazier; 
will  be  attended  to;'  and  proceeded  in  the 
same  letter  to  complain  at  some  length  that 
the  rates  insisted  on  by  the  company  were 
too  high,  and  that  other  companies  were  of- 
fering to  take  the  same  or  similar  risks  at 
lower  rates.  On  or  before  the  7th  of  the 
same  month  the  mill  was  burned.  The  com- 
pany finding  that  their  agent  had  not 
canceled  the  policy,  as  directed,  paid  the 
amount  of  the  loss  as  adjusted,  viz., 
$512.10,  and  brought  this  action  against  their 
agent  to  recover  the  amount  from  him.  There 
are  three  questions  raised  here :  First.  Was 
the  construction  of  the  letter  of  June  30, 1881, 
from  the  company  to  Kraber  for  the  court  or 
the  jury?  We  agree  with  the  learned  judge 
of  the  court  below,  that  the  letter  is  not 
ambiguous,  but  is  a  plain  direction  to  the 
agent  to  cancel  the  policy  because  the  risk 
had  been  taken  at  too  low  rates,  with  the  gen- 
eral direction  that  fomr  per  cent  was  the  min- 
imum rate  at  which  such  risks  could  be  taken. 
It  is  quite  clear  that  Kraber  had  just  as  little 
difficulty  in  understanding  it  when  it  came  to 
his  hands,  for  he  replied,  saying,  that  their 
letter,  'desiring  to  have  canceled  risk  55,- 
122,  Isaac  Frazier,  will  be  attended  to.'  It 
was  not  error  therefore  for  the  court  to  in- 
struct the  jury  as  to  the  meaning  of  the 
direction  given  by  the  company  in  the  let- 
ter of  Jiuie  30,  1881.  The  next  question 
raised,  is  whether,  if  the  construction  of 
the  letter  be  for  the  court,  it  was  correctlv 
interpreted.  This  is  answered  in  answering 
the  first  question.  It  is  because  the  meaning 
is  plain  and  the  letter  free  frorii  ambiguity, 
that  its  construction  is  for  the  court,  and 
the  instruction  given  to  the  jury  follows  the 
plain  and  obvious  meaning  of  the  words  em- 
ployed." 

A  direction  to  the  effect  that  the  insurer 
"prefers"  that  its  liability  shall  be  reduced 
to  a  stated  sum  has  been  held  to  be  suffici- 
ently peremptory  to  cast  on  the  agent  a  duty 
so  as  to  reduce  the  risk.  British  American 
Ins.  Co.  V.  Wilson,  77  Conn.  559,  60  AtL  293. 
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In  PlL<£nix  Ids.  Co.  v.  Pratt,  36  Minn.  409, 
31  N.  W.  454,  it  appeared  that  the  repre- 
Bentative  of  an  insurer  wrote  to  an  agent 
that  "I  wish  you  would  relieve  us  of  the 
risk  as  soon  as  possible."  The  agent  in 
reply  asked  as  a  favor  that  the  policy  might 
be  allowed  to  run  the  remaining  six  weeks  . 
of  its  term.  The  court  said  that  this  letter 
showed  that  the  agent  regarded  the  direc- 
tion received  by  him  as  an  order  to  cancel 
the  policy. 

In  Queen  City  F.  Ins.  Co.  v.  Hannaford 
First  Nat.  Bank,  18  N.  D.  603,  120  N.  W. 
545,  22  L.R.A.(N.S.)  509,  it  appeared  that 
the  insurer  wrote  to  an  agent  as  follows: 
"Now  it  becomes  necessary  for  us  to  can- 
cel our  reinsurance  for  the  reason  that  the 
reinsurance  li^w  of  North  Dakota  does  not 
permit  our  reinsuring  in  any  companies  not 
admitted  in  that  state,  and  unless  we  cancel 
this  reinsurance  we  will  be  liable  to  a  fine. 
In  view  of  this  fact  we  must  request  that 
you  relieve  us  of  $1,500  of  our  liability  un- 
der the  above  policy  at  the  earliest  moment 
and  advise  us  of  such  relief,  as  we  are  now 
carrying  $2,000  all  in  the  Queen  City  on 
the  elevator  building."  It  was  held  that  the 
foregoing  direction  called  for  an  immediate 
reduction  and  did  not  warrant  the  agent  in 
waiting  till  he  could  place  the  insurance  else- 
where. The  court  said:  "The  instructions 
were  clear  and  specific  and  were  susceptible 
of  but  one  construction,  and  defendant  waK 
bound  at  his  peril  to  comply  therewith  with- 
out delay.  By  such  letter  defendant  was,  in 
effect,  instructed  to  at  once  relieve  appellant 
of  its  liability  to  the  extent  of  $1,500.  This 
he  could  do  by  canceling  such  policy  and 
writing  a  new  one  for  said  amount.  Ap- 
pellant was  not  interested  in  having  said 
$1,600  transferred  to  some  other  company, 
but  it  was  vitally  interested,  for  reasons 
stated  in  the  letter,  in  causing  its  liability 
to  be  reduced  $1,500.  Defendant,  as  plain- 
tiff's agent,  owed  it  the  duty  of  carrying 
it  out,  promptly  and  in  good  faith,  its  in- 
structions relating  to  the  subject  of  such 
agency.  This  duty  defendant  signally  failed 
of  performance.  He  admits  receiving  the 
letter  of  instructions  on  December  21st  or 
22d,  and,  although  24  days  elapsed  between 
such  receipt  and  the  fire,  he  failed  and  neg- 
lected to  relieve  the  company  of  such  liabil- 
ity as  he  was  instructed  to  do,  and  while  de- 
fendant no  doubt  was  honestly  mistaken  in 
the  purport  of  the  instructions,  and  in  good 
faith  attempted  to  comply  therewith  as  he 
construed  the  same,  we  are  agreed  that  he 
was  wholly  unwarranted  in  placing  such, 
construction  thereon,  and  hence  he  must  re- 
spond to  his  principal  for  the  damages  suf- 
fered by  it  on  account  of  his  disobedience 
thereto," 

In  Halsey  v.  Adams,  63  N.  J.  L.  330,  43 
Atl.  708,  wherein  it  was  shown  that  an  agent 


was  directed  "to  reduce"  a  policy,  the  court 
said:  "Read  in  connection  with  the  other 
documents  in  the  cause  and  the  undisputed 
facts,  the  letter  may  fairly  be  construed  to 
be  a  direction  to  the  agents  to  endeavor  to 
agree  with  the  insured  in  a  reduction  of  the 
amount  of  the  policy,  and  if  unsuccessful, 
to  report  to  the  managers  to  the  end  that  the 
policy  might  then  be  canceled  according  to 
its  terms."  Compare  British  American  Ins. 
Co.  V.  Wilson,  77  Conn.  659,  60  Atl.  293. 
Where  the  direction  is  that  an  additional 
premium  shall  be  collected  or  the  policy  can- 
celed, the  agent,  on  failing  to  do  either,  is 
not  liable  for  the  amount  of  a  loss  but  only 
for  the  additional  premium.  Ph<Bnix  Ins.  Co. 
V.  Banks,  114  Ark.  18,  169  S.  W.  233,  where- 
in the  court  said:  "It  is  argued  that  the 
plaintiff  was  entitled  to  show  that,  if  the 
demand  for  the  premium  had  been  insisted 
upon,  the  assured  would  have  refused  to 
pay  and  would  have  forfeited  the  policy,  and 
that  thereby  the  risk  would  have  been  avoid- 
ed. The  answer  to  that  is  that,  if  cancella- 
tion had  been  sought,  the  more  direct  method 
would  have  been  adopted  of  merely  demand- 
ing unconditional  cancellation  of -the  policy." 

Waiver  of  FaUure  to  Cancel  in*  Reduce, 

While  a  failure  of  the  insurer  to  take  ac- 
tion on  the  agent's  disobedience  of  a  direc- 
tion to  cancel  may  amount  to  a  waiver,  the 
insurer  is  entitled  to  a  reasonable  time  to 
become '  informed  of  the  facts  and  to  take 
action  thereon.  Sun  F.  Ofiice  v.  Ermentrout, 
2  Pa.  Dist.  Ct.  77. 

Where  the  insurer  after  giving  a  direc- 
tion to  collect  an  additional  premium  or  can- 
cel the  policy,  makes  no  peremptory  order 
during  a  delay  of  six  months  by  the  agent, 
it  cannot  hold  him  liable  for  a  failure  to 
cancel.  Phcenix  Ins.  Co.  V.  Banks,  114  Ark. 
18,  Ann.  Cas.  1916D  649,  169  S.  W.  233, 
L.R.A.1916A  860. 

In  American  Cent.  Ins.  Co.  v.  Hagerty, 
92  Hun  26,  36  N.  Y.  S.  558,  it  appeared 
that  an  insurance  company  in  ^Tuly  directed 
its  agent  to  cancel  a  policy.  The  agent  pro- 
tested and  the  insurer  renewed  its  direc- 
tion for  cancellation;  but  the  agent  failed 
to  cancel.  Although  it  received  monthly  re* 
ports  showing  cancellations  and  making  no 
mention  of  the  policy  in  question,  the  in- 
surer did  nothing  further  until  the  following 
March  when  a  loss  occurred.  It  was  held 
that  the  jury  were  authorized  to  find  that 
the  insurer  had  waived  its  direction  to  can- 
cel. On  a  second  trial  of  the  same  case, 
American  Cent.  Ins.  Co.  v.  Hagerty,  21  Misc. 
213,  45  N.  Y.  6.  617,  in  directing  a  dismis- 
sal of  the  action  against  the  agent  it  was 
said:  "I  think,  from  the  course  of  the  deal- 
ings between  the  plaintiff  and  the  defend- 
ants, in  view  of  the  fact  that  they  received 
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d&ily  and  montbly  reports  of  all  transac- 
tions on  the  part  of  the  defendants  for  the 
company,  that  there  is  great  force  in  the 
proposition   that   the    defendants    were    not 
only  mislead  hy  the  plaintiff's  conduct  into 
the  belief  that  it  was  desired  that  the  policy 
should  stand,  but  also  that  the  plaintiff  ac- 
quiesced in  the  continuance  of  the  policy  as 
a  Talid  claim  to  the  assured.     There  is  no 
pretense  on  the  part  of  the  plaintiff  that 
they  did  not  have  full  and  ample  reports 
of  each  transaction  performed  by  the  defend- 
ants.    Nor  can  there  be  any  reasonably  valid 
claim  made  that  the  inspection  of  the  daily 
and   monthly  reports,  made  by  the  defend- 
ants to  them,  would  not  have  disclosed  that 
the  policy  was  not  canceled  in  pursuance  of 
their  original  instructions.     It  must  be  as- 
sumed that  the  object  of  requiring  the  daily 
reports  to  be  made  of  each  transaction,  and 
the  summary  monthly  reports  covering  each 
transaction,  was   to   place  the   plaintiff  in 
possession  ol  all  such  facts  and  knowledge 
as  they  required  to  keep  track  of  the  busi- 
ness of  the  plaintiff,  and  to  guard  against 
any  oversight  or  misconception  on  the  part 
of  their  agents;  and  it  will  not  do  to  hold 
that,  because  the  plaintiff's  business  was  an 
extensive  one,  it  therefore  has  the  right  to 
fail  to  keep  in  mind  the  facts  reported,  and 
neglect  to  observe  the  changed  condition  or 
situation  of  its  business  with  its  local  agents, 
and  thus  throw  the  responsibility  upon  them 
of    continually    seeing    that    the    plaintiff's 
books  are  properly  kept,  its  accounts  and 
statements  examined,  to  prevent  a  loss  upon 
some  policy,  the  condition  of  which  has  been 
overlooked    by    the    plaintiff    without    any 
fault  on  the  part  of  the  defendants.    By  its 
rules,  its  cancelled  policies  were  to  be  re- 
turned to  it,  and  kept  on  file  for  the  very 
purpose  of  its  own  protection  against  loss 
or  liability  under  a  policy  inadvertently  is- 
sued   or    continued   in    force.      From    June, 
1891,  to  March  2,  1892,  the  specific  number 
of  every  policy  canceled  during  each  month 
was   contained   in   the   defendants'   monthly 
statements;    and   with    the   number    of   the 
policy  in  question  before  them,  upon  their 
books,  plaintiff  must  be  held  to  have  had 
notice  that  the  policy  in  question  was  not 
canceled,  but  rather  was  a  continuing  liabil« 
ity,  to  which  it  must  be  held  to  have  as- 
aented.** 


BOSMAN 


V. 


TRAVELEBS' 


IKSTTBANOE       COM- 
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Maryland   Court  of   Appeals— February   10, 

1916. 


127  Md.  680;  96  Atl.  S75. 


life   Inanranee  —  Interest   of  Beaefl- 
otary. 

A  beneficiary  whose  rights  are  dependent 
upon  the  will  of  the  insured  acquires  no  vest- 
ed right  until  the  death  of  the  insured,  but 
only  a  mere  expectancy  depending  upon  the 
will  of  the  insured. 
Admissions  of  Insnred  —  To  Show  Sni- 

eide. 

In  an  action  by  a  widow,  the  beneficiary 
named  in  a  policy  of  accident  insurance,  de- 
fended under  a  provision  of  the  policy  on  the 
ground  of  the  insured's  suicide,  excepted  from 
the  risks,  admissions  by  the  insured  a^inst 
his  interest  in  respect  to  his  suicidal  intent 
made  while  he  had  an  interest  in  the  policy, 
and  while  the  beneficiary  had  no  vested  in- 
terest therein,  are  admissible  against  her  in 
her  suit  on  the  policy. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  action  statements  of  the  insured  to 
physicians,  not  declaring  that  he  had  taken 
bichloride  tablets  with  suicidal  intent,  are 
admissible;  as  it  is  a  fact  for  the  jury,  .in 
connection  with  the  tardiness  of  his  disclos- 
ure as  to  what  he  had  taken  after  his  repeat- 
ed denials  that  he  had  taken  anything. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  on  a  policy  issued  to  an  agent, 
defended  on  the  ground  of  suicide,  excepted 
from  the  risks,  evidence  that  the  agent  had 
delivered  notes  to  the  insurer  purporting 
to  have  been  given  by  policyholders  for 
premiums  due  on  policies  sold,  which  had 
never  been  executed  by  the  parties  whose 
names  were  signed  thereto,  in  connection  with 
the  agent's  conversation  that  he  had  lost 
money  in  gambling,  and  had  bought  poison 
with  suicidal  intent,  is  admissible  to  show 
motive. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  on  a  policy  defended  on  the 
ground  of  suicide  excepted  from  the  risks,  the 
Insured's  statement  to  his  wife  and  benefi- 
ciary in  a  conversation  several  days  after  the 
occurrence  that  he  had  made  a  mistake,  and 
had  taken  bichloride  tablets  thinking  that  he 
was  taking  aspirin,  is  in  the  nature  of  a 
self-serving   declaration   and    inadmissible. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  on  a  policy  defended  on  the 
ground  of  suicide,  excepted  from  the  risks, 
questions  concerning  insured's  conversations 
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with  his  brother  are  properly  excluded,  where 
the  brother  was  not  a  party,  and  waa  not 
produced  as  a  witness  so  he  could  be .  im- 
peached. 

[See  note  at  end  of  this  case.] 

Sufficienoy  of  Evidence  of  Snieide. 

Evidence  in  an  action  on  a  policy  is  held  to 
make  the  insured's  suicide,  a  risk  excepted 
from  the  policy,  a  question  for  the  jury. 

Instmctloiui  ^  Refusal  of  Request  Cov- 
ered by  One  Given* 

llie  refusal  of  a  requested  instruction  is 
not  error,  where  it  is  given  by  the  granting 
of  another  requested  instruction. 

Misleading  Request. 

An  instruction  which  is  misleading  and 
confusing  in  the  extreme  is  properly  refused. 

Appeal  from  Superior  Court  of  Baltimore 
City:  DUFFT,  Judge. 

Action  by  Ida  B.  Rosman,  plaintiff 
against  Travelers*  Insurance  Company  of 
Hartford,  Conn.,  defendant.  Judgment  for 
defendant.  Plaintiff  appeals.  The  facts  arc 
stated    in    the   opinion.      Affibbied. 

David  Ash  and  Louis  Hollander  for  appel- 
lant. 

Wm,  L,  Marbury  and  James  Thomas  for 
appellee. 

[690]  Co>'STABLE,  J. — ^The  appellant  was 
the  beneficiary  named  in  a  policy  of  accident 
insurance  issued  by  the  appellee  to  Sam- 
uel Rosman,  her  husband.  In  the  suit  by 
her  to  recover  the  amount  foi  which  Rosman 
was  insured,  in  case  of  death,  the  jury  found 
a  verdict  in  favor  of  the  appellee,  and  from 
the  judgment-  entered  this  appeal  was  taken. 

The  record  contains  eight-fi^ur  exceptions 
to  the  rulings  of  the  lower  Court,  and 
although  each  has  been  considered  by  us, 
it  is  not  practical  to  discuss  them  separate- 
ly and  in  detail,  but  they  will  be  dealt  with 
in  the  classes  in  which  they  naturally  ar- 
range themselves,  and  each  class  will  be  con- 
sidered as  a  whole  in  discussing  the  prin- 
ciples of  law  applicable  thereto. 

Samuel  Rosman  was  an  agent  of  the  ap- 
pellee company  for  soliciting  insurance,  and 
on  January  2nd,  1913,  had  himself  insured 
against  accident  for  the  total  amount  of 
five  thousand  dollars,  and  named  as  the 
beneficiary  in  case  of  death  his  wife,  the 
appellant.  Provisions  were  made,  in  addi- 
tion to  that  for  loss  by  death,  for  both  total 
and  partial  disability  of  the  insured,  the 
sums  payable  therefor  to  be  paid  to  the  in- 
sured, and  also  for  reimbursement  for  any 
hospital  charges  incurred  because  of  any 
injuries  for  which  indemnity,  under  the  pol- 
icy was  payable.  The  policy  expressly  ex- 
cepted, however,  [691]  from  its  operation, 
death    caused    by    suicide,    sane    or    insane. 


Tliere  was  also  a  proviso  that  "the  consent 
of  the  beneficiary  shall  not  be  requisite  to 
a  surrender  or  assignment  of  this  policy 
or  to  a  change  of  beneficiary. 

Samuel  Rosman  became  ill  on  May  16th, 
1913,  and  died  June  5th  following,  at  a  hospi- 
tal where  he  had  been  taken  for  treatment. 
It  appears  from  the  testimony  that  a  physi- 
cian was  called  in  to  see  the  sick  man  on 
May  17th  and  was  told  by  Rosman  that  he 
had  eaten,  the  previous  evening,  salmon  and 
sausages.  Rosman  continued  to  grow  worse 
and  another  physician  was  called  into  consul- 
tation; and  upon  his  repeated  denials  that 
he  had  eaten  or  taken  anything  but  salmon 
and  sausages,  the  physician  treated  him  for 
ptomaine  poisoning,  and  removed  him  to  the 
Hebrew  Hospital.  While  there,  late  at  night, 
on  May  28th,  Rosman  sent  for  one  of  his 
physicians  and  said  to  him:  "Doctor,  the 
night  before  I  was  taken  sick,  I  took  three 
tablets  of  bichloride  of  mercury,  seven  and 
one-half  grains  each.  It  didn't  kill  nxe  yet, 
and,  Doctor,  if  you  can  help  me  with  any- 
thing go  ahead  and  do  it."  Shortly  after- 
wards lie  substantially  repeated  the  above  to 
his  other  physician.  On  June  4th  Roeman 
was  visited  by  an  adjuster  for  the  appellee 
company,  three  members  of  a  lodge  to  which 
he  belonged,  and  his  brother.  Rosman  said 
to  them:  ''Well,  before  I  die  I  want  to  tell 
you  something  what  I  have  done,"  and  then 
dictated  the  following  statement  which  was 
taken  down  separately  by  the  adjuster  and 
one  of  the  lodge  members,  and  after  having 
been  read  to  Rosman,  was  signed  by  him. 
Both  papers  were  substantially  the  same, 
and  both  were  admitted  in  evidence.  They 
are  as  follows: 

Baltimore,  Md.,  June  4th,  1913. 

Statement  of  Samuel  Rosman  made  this 
day  in  the  Hebrew  Hospital: 

May  16th,  on  Friday  I  took  3  bichloride, 
3/7  grains,  put  them  under  my  tongue,  took 
water  and  washed  them  down.  My  reason 
for  taking  the  tablets  was  because  I  had 
been  playing  the  races  and  I  was  $700.00 
in  the  hole.  I  bought  the  tablets  which  I 
took  with  [692]  suicidal  intent  on  Thursday 
night,  May  16th,  at  drug  store  S.  W.  corner 
of   Baltimore  and   Spring  Sts. 

S.  Rosman. 

Witnesses:  Abm.  Linder.  Michael  Freed, 
Michael  Rosman,  Louis  Fischel,  John  P. 
Calhoun. 

There  was  also  testimony  offered  and  ad- 
mitted that  the  appellee  was  the  holder  of 
six  promissory  notes  delivered  by  Rosman 
to  the  company,  purporting  to  have  been 
given  by  policy-holders  for  premiums  due 
on  policies  sold  by  Rosman.  The  holders 
of  the  policies  each  testified  that  the  notes 
purporting  to  bear  their  signatures  had  not 
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been  signed  by  themi  but  that  they  had  paid 
the  premiums  in  cash  to  Rosman.  Rosman 
had  also  been  paid  by  the  company  his  com- 
mission out  of  the  notes.  One  of  these  notes 
became  due  six  days  after  he  became  ill. 

A  large  number  of  the  exceptions  relate 
to  the  admissibility  of  the  admissions  and 
declarations  made  by  Rosman  as  set  forth 
in  the  above  brief  synopsis  of  the  testimony. 
The  theory  of  the  appellant  being  that  in 
this  suit  by  the  beneficiary,  they  were  not 
admissible,  against  her,  since  they  were  not 
of  the  YTv  gestae.  But  for  a  settlement  of 
this  we  are  not  concerned  with  whether  or 
not  they  were  of  the  res  gestae.  By  the  terms 
of  the  policy  the  insured  reserved  to  himself 
the  right  to  change  the  beneficiary  with- 
out the  consent  of  the  beneficiary.  By  the 
overwhelming  weight  of  authority  it  is  held 
that  where  the  rights  of  the  beneficiary  are 
dependent  upon  the  will  of  the  insured,  the 
beneficiary  acquires  no  vested  right  until 
the  death  of  the  insured.  And  this  is  as- 
suredly founded  upon  reason;  for  by  the 
contract  between  the  insured  and  the  insurer, 
any  right  of  the  beneficiary  before  death  is  a 
mere  expectancy  depending  upon  the  will 
and  acts  of  the  insured.  Formerly  the  de- 
cisions drew  a  distinction  between  the  poli- 
cies of  an  ordinary  life  insurance  and  mu- 
tual or  fraternal  companies  or  organizations; 
declaring  that  in  an  ordinary  life  policy  the 
beneficiary  immediately  acquired  a  vested  in- 
terest at  the  issuance  of  the  policy,  [693]  but 
that  in  the  others  he  did  not.  An  exam- 
ination of  the  cases  discloses  that  the  reason 
for  the  distinction  was  based  upon  the  lack 
of  the  right  of  the  insured  to  change  the  bene- 
ficiary, while  in  the  mutual  and  fraternal 
companies  the  policies  or  the  charters  and  by- 
laws, which  constitute  a  part  of  the  contract, 
reserved  the  right  to  the  insured  to  make  the 
change.  However,  in  this  day  there  are  very 
few  companies  of  any  kind  which  do  not  con- 
tain stipulations  that  the  beneficiary  can  be 
changed  at  the  will  of  the  assured. 

In  25  Cyc.  889,  under  Rights  of  Beneficiary, 
it  is  said:  "The  beneficiary  designated  in  an 
ordinary  life  insurance  policy  has  a  vested 
interest, from  the  time  the  contract  of  insur- 
ance is  made,  in  the  absence  of  atn/y  stiptu- 
lation  for  change  of  henefici4ury  ly  the  imr 
suredJ*  And  to  the  same  effect  is  3  Am. 
Eng.  Enc.  of  Law  (2d  ed)  980,  quoted  with 
approval  by  Chief  Judge  Koyd  in  delivering 
the  opinion  in  Preston  v.  Connecticut  Mut.  L. 
Ins.  Co.  95  Md.  101,  61  Atl.  838.  And  the 
same  distinction  is  recognized  in  Elliott  on 
Insurance,  sec.  355.  A  perusal  of  the  many 
cases  cited  in  the  notes  to  the  aforegoing  will 
demonstrate  the  correctness  of  the  text. 

If  then  the  appellant  in  the  present  case 
had  acquired  no  vested  interest  in  the  policy 
Vie  think  it  is  equally  clear  that  any  admis- 


sion made  by  the  assured  against  his  interest 
while  he  had  an  interest  in  the  policy  could 
be  used  against  her  in  a  suit  against  the  in- 
surer. If  this  were  a  suit  by  Rosman  to 
recover  the  amount  covered  by  the  total  or 
partial  disability  clauses  or  for  reimburse- 
ment for  hospital  charges,  there  could  be  no 
sound  argument  urged  against  the  admissi- 
bility of  his  declarations.  Why  then  should 
they  not  be  used  against  one  who  at  the  time 
they  were  made  had  only  a  mere  expectancy? 

llie  great  weight  of  authority  is  to  the 
effect  that  where  the  insured  reserves  control 
over  the  policy,  so  that  the  beneficiary  has 
no  vested  interest  in  it,  that  then  declarations 
made  by  the  insured  are  admissible  if 
declarations  against  his  interest.  In  Ency.  of 
Evidence,  Vol.  7,  p.  535,  it  is  said:  "Declara- 
tions of  the  persons  insured,  made  either 
before  or  [694]  after  the  issuance  of  a  life 
policy,  and  not  of  the  res  gesture,  should 
not  be  received  in  evidence,  ordinarily, 
against  the  beneficiary,  to  avoid  the  policy. 
The  same  rule  applies  to  forfeitures.  Hoio- 
ever,  where  the  insured  has  the  right  to 
change  the  beneficiary  at  uHll  his  adniiesions 
are  competent  evidence  against  the  benefioi' 
org."  We  are  of  the  opinion  that  not  only 
the  signed  statements,  but  the  verbal  state- 
ments, in  which  he  declared  he  had  taken 
bichloride,  were  all  admissible.  Some  point 
was  made  by  the  appellant  that  the  state- 
ments made  to  the  physicians  were  not  admis- 
sible, because  he  did  not  then  declare  he 
had  taken  them  with  suicidal  intent,  and 
that,  therefore,  there  was  no  admission  ag"aiiist 
his  interest.  We  think  there  is  no  force 
in  this  contention,  for  it  was  a  fact  to  be 
considered  by  the  jury  in  connection  with  the 
dilatoriness  of  his  disclosing  what  he  had 
taken  after  his  repeated  denials  that  he  had 
taken  anything.  Steinhausen  v.  Preferred 
Mut.  Ace.  Assoc.  59  Hun  336,  13  N.  Y.  S.  36 ; 
Fidelity  Mut.  L.  Assoc,  v.  Winn,  06  Tenn. 
224,  33  S.  W.  1045;  Knights  of  Maccabees  of 
World  V.  Shields,  156  Ky.  270,  160  S.  W. 
1043,  49  L.R.A.(X.S.)  853;  Brown  v.  Mystic 
Workers  of  World,  151  111.  App.  517;  Lund- 
holm  V.  Mystic  Workers  of  World,  164  HI. 
App.  472;  Whitford  v.  North  State  L.  Ins.  Co. 
163  N.  C.  223,  Ann.  Cas.  191 5B  270,  79  S.  E. 
501 ;  Callies  v.  Modem  Woodmen  of  America, 
98  Mo.  App.  521,  72  S.  W.  713. 

A  great  many  of  the  exceptions  were  to  the 
admission  of  the  testimony  as  to  notes  which 
were  presented  to  the  company  by  Rosman 
purporting  to  be  for  premiums  on  policies 
issued.  We  think  there  was  no  error  com- 
mitted in  admitting  any  of  this  testimony. 
For  every  suicide,  if  by  a  sane  person,  there 
must  be  a  motive.  To  prove  the  mbtive  is 
often  the  most  difficult  of  things.  It  is  too 
well  recognized  that  money  matters  are  prob- 
ably the  predominating  causes  of  suicide.    In 
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the  present  case  practically  the  only  question 
for  the  jury,  after  the  admissions,  to  decide, 
was  the  question  of  suicide  vel  non.  It  sure- 
ly, irrespective  of  the  admission  by  Rosman, 
that  he  taken  poison  with  suicidal  intent, 
would  be  most  material  to  show,  as  bearing 
on  the  question,  that  his  employer  was  in 
possession  of  paper  given  by  him  which  never 
[693]  had  been  executed  by  the  parties  whose 
names  were  signed  thereto.  And  when  taken 
in  connection  with  his  confession,  that  he  was 
seven  hundred  dollars  in  the  hole  from  gam- 
bling, it  certainly  becomes  very  strong  as 
establishing  a  motive  for  destroying  himself 
before  the  paper  became  due.  Of  course,  it 
is  possible  that,  although  the  notes  were 
signed  in  the  names  of  persons  to  whom  poli- 
cies had  been  issued  and  cash  premiums  col- 
lected, there  may  have  been  other  people  of 
the  same  names  who  actually  did  sign  them, 
but  that  is  a  contention  that  more  properly 
goes  to  the  weight  of  the  testimony  rather 
than    to  the   admissibility. 

The  appellant  as  a  witness  testified  that 
her  husband  had  told  her  he  had  taken  some 
aspirin  tablets.  In  an  effort  to  show  that  he 
had  made  a  mistake  and  had  taken  bichloride 
under  the  impression  that  he  was  taking 
aspirin,  she  attempted  to  detail  a  conversa- 
tion she  had  with  him  several  days  after  the 
occurrence,  and  on  objection  the  Court  would 
not  permit  the  conversation  to  be  given.  This 
ruling  was  correct,  for  it  was  not  a  part 
of  the  res  gestae,  nor  was  it  a  declaration 
against  interest.  It  was  more  in  the  nature 
of  a  self-serving  declaration,  and  therefore 
was  not  admissible. 

The  questions  asked  concerning  conversa- 
tions had  with  Michael  Rosman  were  prop- 
erly excluded,  he  being  neither  a  party  nor 
having  been  produced  as  a  witness  so  that  he 
could  be  impeached. 

The  first  prayer  of  the  appellant  was  prop- 
erly refused,  for  there  was  ample  evidence 
from  which  the  jury  could  find  that  Rosman 
came  to  his  death  through  suicide.  The  in- 
struction asked  for  in  the  third  prayer  was 
plainly  given  by  the  granting  of  the  appel- 
lant's second.  The  fifth  prayer  was  properly 
refused  as  it  was  misleading  and  confusing, 
in  the  extreme.  The  two  prayers  granted  at 
the  instance  of  the  appellee  properly  and 
fairly  presented  the  law  of  the  case. 

Finding  no  reversible  error,  we  will  affirm 
the  judgment. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 

NOTE. 

Beclarations  of  Writtea  Statements 
Made  by  Insured  Previons  to  Beath 
as  Evidence  of  Snicide. 

TI)e  rule  laid  down  in  Clemens  v.  Royal 
Neighbors  of  America,  4  N.  D.  116,  8  Ann. 


Cas.  1111,  103  N.  W.  402,  that  the  declara- 
tions or  written  statements  of  an  insured  per- 
son made  prior  to  his  death  which  tend  to 
show  an  intention  or  inclination  to  commit 
suicide  are  admissible  on  the  issue  of  suicide 
in  an  action  on  the  insurance  policy  tiiid£> 
support  in  the  recent  cases  which  have  passed, 
on  the  question.  Brawner  v.  Royal  indem- 
nity Co.  246  Ij'ed.  637;  Benjamin  v.  District 
Grand  Lodge  No.  4,  etc.  171  Cal.  260,  152 
Pac.  731;  Herschkowitz  v.  Mutual  L.  Ins.  Co. 
93  Misc.  522,  157  N.  Y.  S.  436;  VVhitford  v. 
North  State  L.  Ins.  Co.  163  N.  C.  223,  Ann. 
Cas.  1916B  270,  79  S.  E.  601;  Klein  v. 
Knights  &  Ladies  of  Security,  87  Wash.  179, 
151  Pac.  241,  L.R.A.1916B  816.  And  see  the 
reported  case.  See  also  Georgia  L.  Ins.  Co. 
v.  McCrame,  12  Ga.  App.  855,  78  S.  £.  1115; 
Metropolitan  L.  Ins.  Co.  v.  Maddox  (Kt.) 
127  S.  W.  503;  Springmeyer  v.  Sovereign 
Camp,  etc.  163  Mo.  App.  338,  143  S.  W.  872. 

Thus  in  Whitford  v.  North  State  L.  Ins. 
Co.  supra,  a  paper  written  by  an  insured 
giving  to  his  wife  directions  as  to  the  col- 
lection of  his  property  and  insurance  after 
his  death  was  held  to  be  admissible  on  an 
issue  of  suicide. 

In  like  manner  declarations  of  an  insured 
shortly  before  his  death  have  been  held  in 
recent  cases  to  be  admissible  to  refute  an 
inference  that  he  committed  suicide.  Thus  in 
Woodmen  of  World  v.  Wright,  7  Ala.  App. 
255,  60  So.  1006,  declarations  made  by  the 
insured  who  had  shot  himself,  manifesting  a 
hope  or  desire  to  recover,  were  held  to  be 
admissible  ''for  the  purpose  of  showing  wlieth> 
er  or  not  the  act  was  intentional."  So  in 
Messersmith  v.  Supreme  Lodge,  etc  31  X.  D. 
163,  153  N.  W.  989,  proof  that  shortly  before 
his  death  the  insured  stated  that  he  was  go- 
ing to  the  house  to  fix  the  fire  and  would  then 
come  back  for  his  wife  and  baby  was  held 
to  be  admissible  to  rebut  evidence  of  suicide. 

In  Scott  v.  Sovereign  Camp,  etc.  149  la.  562, 
129  N.  W.  302,  the  court  stated  the  facts 
and  its  conclusions  as  follows:  "Complaint 
is  made  because  of  the  admission  of  certain 
evidence  of  the  witness  Mildred  Scott,  the 
daughter  of  the  deceased.  She  testified  as  to 
her  conversation  with  her  father  over  the 
telephone  at  6:30.  A  part  of  this  Conversa- 
tion has  already  been  detailed.  The  remain- 
der of  it  was  that  the  deceased  said  that  there 
were  some  clients  in  his  office,  but  that  ht* 
would  be  home  in  time  to  go  to  the  lecture. 
This  testimony  was  offered  for  the  purpose  of 
disclosing  the  state  of  mind  of  the  deceased 
at  the  time  of  the  conversation.  It  was  ob- 
jected to  as  being  mere  hearsay  and  incirc- 
petent.  The  court  admitted  it  for  the  !iinite«i 
purpose  for  which  it  was  oflfered,  and-  ex- 
pressly instructed  the  jury  that  the  statement 
of  the  deceased  that  he  had  clients  in  lii>. 
office,  could  not  be  regarded  by  them  as  atp' 
evidence  of  such  fact;  that  tliey  could  cun- 
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aider  Buch  evidence  for  no  other  purpose  than 
as  bearing  upon  his  apparent  state  of  mind 
at  the  time  of  such  conversation.  With  the 
limitation  which  the  court  put  upon  it  we 
think  the  evidence  was  admissible  for  what 
it  was  worth.  The  time  was  close;  the  state 
of  mind  of  the  deceased  at  the  time  was  an 
important  inquiry;  his  conversation  was  one 
of  the  methods  by  which  such  state  of  mind 
might  be  disclosed.  It  might  have  been  of 
£^reater  significance  if  it  had  indicated  excite- 
ment or  despondency,  or  mental  derangement, 
or  a  threat  of  suicide.  It  would  then  have 
been  clearly  admissible.  As  to  this  conversa- 
tion, such  as  it  was,  its  probative  value  was 
negative  only;  but  it  was  nevertheless  a  cir- 
cumstance fairly  bearing  upon  the  ultimate 
question.  We  think  there  was  no  error  at 
this  point." 

In  Brawner  v.  Royal  Indemnity  Co.  246 
Fed.  637.  declarations  of  an  insured  showing 
a  disposition  towards  suicide  made  several 
months  before  his  death  were  held  to  be  ad- 
missible, the  evidence  showing  that  the  condi- 
tions provoking  those  declarations  ccmtinued 
down  to  the  time  of  his  death.  The  court 
said:  'The  fact  that  threats  or  intimations 
of  Buicide  were  made  some  time  prior  to  the 
death  in  question  does  not  make  evidence  of 
them  inadmissible,  when  it  is  fairly  inferable 
from  circumstances  disclosed  that  immediate* 
ly  prior  to  the  death  the  deceased  was  sub^ 
jected  to  a  depressing  influence  which  was 
the  same  as  or  similar  to  the  one  by  which 
he  was  affected  when,  not  very  long  before, 
the  incidents  testified  to  occurred.  As  above 
stated,  it  was  inferable  from  other  evidence 
adduced  in  the  instant  case  that  the  cause 
of  the  gloomy  and  despondent  mood  or  state 
of  mind,  as  to  manifestations  of  which  the 
witness  referred  to  testified,  had  not  ceased 
to  exist  at  the  time  of  Brawner*s  death.  This 
being  so,  the  conclusion  is  that  those  inci- 
dents are  not  to  be  regarded  as  being  too  far 
removed  in  point  of  time  and  sequence  from 
his  death  to  justify  the  consideration  of  them 
in  connection  with  other  circumstances  throw- 
ing light  upon  the  question  of  his  death 
being   accidental  ur   suicidal." 

In  Benjamin  v.  District  Grand  Lodge  No. 
4,  etc  171  Gal.  260,  152  Pac.  731,  declara- 
tions evincing  an  intent  to  commit  suicide, 
made  about  seven  months  before  the  time  of 
death,  were  held  to  be  admissible,  the  court 
saying  that  their  remoteness  went  to  their 
weight  and  not  to  their  admissibility. 

A  somewhat  different  view  was  taken  in 
Greenacre  v.  Filby,  276  111.  294,  144  N.  E. 
536,  L.RJ1.1918A  234,  which  was  not,  how- 
ever, a  case  of  insurance.  In  that  case,  in 
passing  on  certain  declarations  of  suicidal  in* 
tent  made  some  time  before  the  death  in 
question,  the  court  said:  "If  in  every  case 
Mhpre  one  since  deceased  considered  at  any 


time  the  question  to  be  or  not  to  be,  with  an 
inclination  or  decision  toward  the  negative, 
his  declarations  neither  connected  with  any 
act  nor  preliminary  to  or  preparatory  for  any 
act  could  be  proved,  it  would  open  a  limitless 
field  of  inquiry  as  to  the  circumstances  under 
which  the  declarations  were  made  and  wheth- 
er in  normal  conditions  or  at  times  of  ex- 
ceptional misfortune,  discouragement  and  de- 
spondency. It  would  raise  all  sorts  of 
psychological  questions  of  mental  states  and 
intentions  at  different  times  and  changes  of 
intention  from  external  cbnditions. 


PARKSIDE      CEMETERY     ASSOCIA- 
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GUBVELAND,  BEDFORD  AND  GEATT- 
OA  I^KE  TRACTION  COMPANY. 

Ohio  Supreme  Court — ^December  7,  1915. 
93  Ohio  8t.  161}  112  N,  E.  606. 


Emineat  Donuiia  —  Delesation  of  Pow- 
er to  Corporation  —  Striot  Compli- 
anee  with  Reqnireiaeats. 

The  right* of  eminent  domain  belongs  to  the 
sovereign  power,  and  statutes  delegating  au- 
thority to  exercise  it  must  be  strictly  con- 
strued. When  it  is  sought  to  take  the 
property  of  an  individual  under  statutes 
granting  such  authority  to  corporations,  sub- 
ject to  conditions  specifically  set  forth,  the 
protection  of  the  constitutional  guaranty  of 
the  right  of  private  property  requires  that 
the  powers  granted  by  the  legislature  be 
strictly  pursued  and  all  of  the  prescribed  con- 
ditions be  performed. 

Power  of  De  Facto  Corporation  to  Con- 
demn* 

In  a  proceeding  by  a  railroad  company  to. 
appropriate  land  for  its  use,  it  is  incumbent 
on  the  company  to  prove  its  incorporation 
according  to  law,  including  the  due  and  legal 
election  of  directors,  its  right  to  make  the 
appropriation,  its  inability  to  agree  with  the 
owners  and  the  necessity  for  the  appropria- 
tion. By  the  provisions  of  section  11046, 
General  Code,  the  determination  by  the  court 
of  those  questions  favorably  to  the  company 
is  made  jurisdictional. 

[Sc*e  note  at  end  of  this  case.] 

Corporations  •«  Preroqnisitos  to  Exist* 

ence. 

The  statutory  requirements  provided  by 
section  8632  et  seq..  General  Code,  for  the 
creation  of  a  corporation  are  mandatory 
and  must  be  complied  with  before  the  cor- 
poration can  be  in  existence. 
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'^Pmniny*'  Corporation. 

Section  8759,  General  Ckxle,  authorizes  a 
railroad  company  to  appropriate  land  deemed 
necessary  for  its  railroad,  including  necessary 
sidetracks,  etc.  There  is  no  authority  for 
a  railroad  company  to  appropriate  land  in 
which  it  does  not  intend  to  have  any  real 
or  beneficial  interest  or  use,  but  which  it  is 
attempting  as  a  "dummy"  cornoration  to 
appropriate  for  the  sole  use  and  benefit  of 
another  company. 

(Syllabus  by  court) 

Error  to  Court  of  Appeals,  Cuyahoga 
county. 

Action  by  Cleveland,  Bedford  and  Geauga 
Lake  Traction  Company,  plaintiff,  against 
Parkside  Cemetery  Association,  defendant. 
Judgment  for  plaintiff  in  Trial  Court.  Judg- 
ment affirmed  by  Court  of  Common  Pleas 
and  by  Court  of  Appeals.  Defendant  brings 
error.    Reversed. 

[162]  The  defendant  in  error  brought  a 
proceeding  in  the  insolvency  court  of  Cuya- 
hoga county  to  appropriate  certain  property 
owned  by  the  plaintiff  in  error  for  interurban 
railroad  purposes.  The  petition  allege  that 
the  plaintiff  was  a  corporation  organized  in 
pursuance  of  the  laws  of  Ohio  and  that  its 
board  of  directors  had  determined  and  de- 
clared the  necessity  for  the  condemnation  of 
the  property. 

The  defendajit  filed  an  answer  in  the  ease 
in  which  it  admitted  that  it  owned  the  prem- 
ises, alleged  that  the  plaintiff  hlid  filed  an- 
other action  in  the  same  court  to  appropri- 
ate the  same  lands  and  denied  the  other 
allegations. 

For  a  second  defense  it  averred  that  it  was 
a  cemetery  association,  not  for  profit,  duly 
organized,  and  that  the  premises  held  by  it 
were  not  subject  to  appropriation 

For  a  third  defense  it  averred  that  the 
plaintiff  was  not  the  real  party  in  interest 
in  the  action,  but  was  seeking  to  appropri- 
ate the  land  described  in  the  petition  for 
the  use  and  benefit  of  The  Northern  Ohio 
Traction  &  Light  Company,  an  interurban 
street  railroad  company  already  owning, 
possessing  and  operating  a  parallel  electric 
street  and  interurban  railway. 

For  a  fourth  defense  defendant  averred 
that  the  ''plaintiff  has  sought  and  is  seeking 
ing  to  appropriate  other  property  in  the 
said  county  of  Cuyahoga  and  that  its  said 
petition  does  not  contain  a  specific  [163]  de- 
scription of  each  parcel  of  property,  interest 
and  right  within  the  oounty  sought  to  be 
appropriated." 

The  plaintiff  filed  a  reply  denying  all  and 
singular  the  allegations  of  the  answer,  and 
alleged  that  the  defendant  association  was 
not   organized   in   good   faith,   but  was   or- 


ganized to  fraudulently  and  illegally  pre- 
vent the  appropriation  sought  in  the   csLse. 

On  the  trial  of  these  issues  the  insolvency 
eourt  found  in  favor  of  the  plaintifiT.  A 
jury  was  drawn  and  the  case  heard  upon 
the  question  of  damages.  Damages  were 
awarded  and  paid  into  court.  In  a  pro- 
ceeding in  error  in  the  common  pleas  and 
court  of  appeals  the  judgment  of  the  in- 
solvency court  was  afilrmed. 

This  proceeding  in  error  is  brought  to  re- 
verse the  judgments  below. 

Holdingf  Masten,  Duncan  d  Leckie  for 
plaintiffs  in  error. 

Ford,  Snyder  d  Tilden  for  defendant  in 
error. 

Johnson,  J. — The  attack  upon  the  judg- 
ments below  is  based  upon  the  contention 
that  the  plaintiff  company  on  the  hearing  in 
the  insolvency  court  failed  to  make  the  sLow- 
ing  required  by  Section  11046,  General  Code, 
before  it  was  entitled  to  the  order  prayed 
for;  that  it  is  disclosed  by  the  record  that 
the  plaintiff  was  not  the  real  party  in  in- 
terest, but  was  attempting  to  appropriate 
the  property  for  the  sole  use  and  benefit  of 
another  corporation,  contrary  to  law  and  to 
public  policy,  and  that  the  plaintiff  never 
had  any  legal  existence,  was  never  organized 
[164]  in  compliance  with  the  laws  of  Ohio 
and  "had  no  right  to  make  the  appropria- 
tion." 

The  defendant  in  error  controverts  these 
contentions  and  insists  that  the  defend- 
ant landowner  is  not  entitled  to  raise  the 
questions  suggested,  but  that  such  action  can 
only  be  taken  in  a  proceeding  in  quo  war- 
ranto brought  by  the  state.  The  proceeding 
is  one  to  take  private  property  in  the  ex- 
ercise of  the  right  of  eminent  domain. 

The  constitution  guarantees  that  private 
property  shall  ever  be  held  inviolate,  but 
subservient  to  the  public  welfare.  Only  the 
sovereign  power,  or  one  to  whom  it  has  dele- 
gated the  right,  can  take  private  property 
without  the  consent  of  the  owner.  \\'hen 
this  right  has  been  granted  the  terms  of  the 
grant  must  be  strictly  pursued.  When  the 
matter  is  in  doubt  it  must  be  resolved  in 
favor  of  the  property  owner. 

As  stated  in  Currier  t.  Mariette,  etc.  R. 
Co.  11  Ohio  St.  228,  231,  "There  is  no  rule 
more  familiar  or  better  settled  than  this: 
that  grants  or  corporate  power,  being  in 
derogation  of  common  right,  are  to  be  strict- 
ly construed;  and  this  is  especially  the  case 
where  the  power  claimed  is  a  delegation  of 
the  right  of  eminent  domain— one  of  the 
highest  pewers  of  sovereignty  pertaining  to 
the  state  iteelf,  and  interfering  most  serious- 
ly, and  often  vexatiously,  with  the  ordinary 
rights  of  property." 
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This  principle  has  been  constantly  adhered 
to  hj  this  court.  Miami  Coal  Co.  v.  Wig- 
toil,  19  Ohio  St.  560,  566;  Cincinnati  ▼. 
LouiavUle,  etc.  R.  [165]  Co.  88  Ohio  St.  283, 
296,  102  N.  £.  951,  and  see  1  Lewis  on  Emi- 
nent Domain  (3d  ed.).    Section  387. 

In  referring  to  the  subject  in  an  early 
case  it  was  said:  'It  is  the  duty  of  the 
court  in  such  a  case,  to  keep  them  strictly 
ivithin  their  granted  powers."  Moorhead  y. 
Little  Miami  R.  Co.  17  Ohio  353. 

Section  11046,  General  Code,  defines  the 
duty  of  the  court,  viz.:  *'0n  the  day  named 
in  a  summons  first  served,  or  publication  first 
completed,  the  probate  judge  shall  hear  and 
dbtermine  the  questions  of  the  existence  of 
the  corporation,  its  right  to  make  the  ap- 
propriation, its  inability  to  agree  with  the 
owner,  and  the  necessity  for  the  appropria- 
tion. Upon  all  these  questions  the  burden 
of  proof  shall  be  upon  the  corporation,  and 
any  interested  person  shall  be  heard." 

In  has  been  uniformly  held  by  this  court 
that  the  railroad  company  has  not  the  ex- 
clusive power  to  determine  the  questions  re- 
ferred to  in  that  section,  but  that,  while 
the  corporation  has  primary  discretion  in 
determining  what  land  is  necessary  for  the 
purpose  which  it  is  authorized  to  make  ap- 
propriations, the  probate  judge  has,  under 
the  jurisdiction  vested  in  him  by  that  sec- 
tion, power  to  hear  and  determine  the  ques- 
tions referred  to,  including  the  right  of  the 
corporation  to  make  the  appropriation  and 
the  necessity  therefor.  Wheeling,  etc.  R.  Co. 
V.  Toledo  R.  etc.  Co.  72  Ohio  St.  368,  2  Ann. 
Gas.  941,  74  N.  E.  209;  Cincinnati  v.  Louis- 
ville, etc.  R.  Co.  88  Ohio  St.  283,  102  N.  £. 
951. 

It  was  clearly  not  the  intention  of  the 
legislature  to  confer  upon  the  railroad  cor- 
poration conclusive  [166]  power  to  deter- 
mine its  right  to  make  the  appropriation 
and  the  necessity  therefor.  The  final  power 
has  been  conferred  upon  the  court.  This  is 
an  important  phase  of  the  oontrovery. 

It  is  manifest  from  the  language  used  by 
some  of  the  courts  in  the  cases  which  have 
been  cited  by  the  defendant  in  error,  that 
the  state  of  the  law  in  the  jurisdictions 
where  they  Were  decided  is  .different  from  the 
Ohio  law  on  the  subject.  It  is  important 
that  this  should  be  borne  in  mind  in  consid- 
ering those  cases.  Examination  shows  that 
the  original  statutory  provisions  in  Ohio 
were  subsequently  changed  in  the  light  of 
experience.  The  changes  were  made  in  order 
to  furnish  a  more  adequate  means  to  pro- 
tect private  property. 

Bjr  the  ninth  section  of  the  original  rail- 
road act  of  February  11,  1848  (2  Curwen, 
Revised  Statutes  1396),  the  company  is  ex- 
pressly authorized  to  appropriate  such  prop- 
erty as  may  be  deemed  necessary  for  its  rail- 


road, including  necessary  sidetracks,  etc,  and 
the  act  of  1852  provided  that  on  failure  to 
agree  with  the  owner  a  corporation  desiring 
to  appropriate  land  for  its  right  of  way 
should  file  notice  with  the  probate  court  to 
that  effect,  and  that  the  probate  court  should 
at  once  take  the  necessary  steps  for  the  im- 
paneling of  a  jury  to  estimate  values  and 
the  amount  of  compensation  the  owner  should 
receive. 

In  Giesy  y.  Cincinnati,  etc.  R.  Co.  4  Ohio 
St.  308,  the  constitutionality  of  this  act  was 
upheld.  Judge  Ranney,  however,  in  an- 
nouncing the  opinion  said:  "It  would  seem 
to  me  much  more  consistent  with  a  prop-, 
er  regard  for  privates  rights,  that  the 
[167]  question  of  necessity  as  well  as  com- 
pensation should  here,  as  in  England,  be  de- 
termined by  some  impartial  public  tribunal." 
It  was  after  the  case  of  Giesy  v.  Cincinnati, 
etc.  R.  Co.  was  decided  that  the  statute  was 
passed,  substantially  in  its  present  form, 
and  in  referring  to  the  language  of  Judge 
Ranney,  Judge  Summers,  in  Wheeling,  etc. 
R.  Co.  V.  Toledo  R.  etc.  Co.  supra,  at  page 
379,  inquires:  "Is  it  not  probable  that  the 
submission  of  the  question  of  the  necessity 
of  the  appropriation  to  the  determination 
of  the  probate  judge  was  but  the  adoption  ot 
the  suggestion  of  an  eminent  judge  of  this 
court?" 

Since  the  adoption  of  the  statutory  pro- 
vision now  in  force  the  probate  court,  or 
the  insolvency  court,  is  not  concluded  by  the 
action  of  the  corporation  itself  upon  any 
questions  referred  to  in  that  section. 

There  is  a  plain  provision  that  all  of  the 
facts  must  be  inquired  into  and  that  any  in- 
terested person  may  bring  anything  before 
the  court  that  will  assist  it  in  arriving  at  a 
just  conclusion  upon  any  one  of  the  four 
questions  referred  to  in  the  section. 

In  this  case  the  first  contention  is  that 
the  plaintiff  company  has  no  legal  existence 
as  a  corporaticMi  and,  therefore,  no  right 
to  make  Uie  appropriation.  We  think  it  can 
be  truthfully  said  that  none  of  the  courts 
in  this  country  has  more  firmly  or  more  con- 
sistently looked  through  corporate  forms 
than  has  this  court.  It  has  uniformly  held 
that  in  the  creation  of  corporations  there 
must  be  full  compliance  with  the  statutes 
and  that  when  created  they  must  keep  within 
their  powers.  Yet  it  has  given  full 
[168]  recognition  to  the  important  part  they 
have  played  in  the  development  of  our  re- 
sources and  business,  and  to  the  necessity  of 
protecting  them  in  the  exercise  of  their 
legitimate  functions. 

That  a  corporation  is  a  legal  entity,  apart 
from  the  natural  persons  who  compose  it, 
is  a  mere  fiction,  introduced  for  convenience 
in  the  transaction  of  its  business  and  of 
those  who  do  business  with  it;  but  like  every 
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other  fiction  of  the  law,  when  urged  to  an 
intent  and  purpose  not  within  ite  reason 
and  policy,  it  may  be  disregarded.  State 
V.  Standard  Oil  Co.  49  Ohio  St.  137,  30  N, 
E.  279,  34  Am.  St.  Rep.  541,  16  L.R.A.  145. 
And  also  Cincinnati  Volksblatt  Co.  v.  Hoff- 
meister,  62  Ohio  St.  189,  56  N.  E.  1033,  78 
Am.  St.  Rep.  707,  48  L.R.A.  732;  Chicago 
First  Nat.  Bank  v.  Trebein  Go.  69  Ohio  St. 
316,  62  N.  E.  834. 

The  corporation  statutes  of  Ohio  differ 
from  those  of  many  states  in  reference  to  the 
creation  of  a  corporation.  Section  8629, 
General  Code,  provides  that  a  certified  copy 
of  the  articles  of  incorporation  shall  be 
prima  facie  evidence  of  the  existence  of  the 
corporation  therein  named,  but  the  mere 
filing  of  the  articles  in  due  form  does  not 
create  the  corporation.  This  is  the  distinct 
holding  in  State  v.  Fidelity,  etc.  Ins.  Co. 
49  Ohio  St.  440,  31  N.  E.  658,  34  Am.  St. 
Rep.  573,  16  L.R.A.  611,  where  it  was  held: 
"The  making  and  filing,  for  the  purpose  of 
profit,  of  articles  of  incorporation  in  the 
ofiice  of  the  secretary  of  state,  do  not  make 
an  incorporated  company;  such  articles  are 
simply  authority  to  do  so.  No  company 
exists  within  the  meaning  of  the  statute, 
until  the  requisite  stock  has  been  subscribed 
and  paid  in,  and  the  directors  chosen. '' 

[169]  Sections  8633  and  8635,  General 
Code,  require  that  ten  per  cent  of  the  capi- 
tal stock  shall  be  subscribed  and  this  fact 
certified  by  the  incorporators  to  the  secretary 
of  state  before  an  election  of  directors  may 
be  held;  Section  8632,  that  at  the  time  of 
making  a  subscription  to  the  capital  stock 
ten  per  cent  on  each  share  subscribed  for 
shall  be  payable,  and  Section  8636  that  no 
person  shall  vote  on  a  share  of  stock  on 
which  an  installment  is  due  and  unpaid.  It 
is  provided  by  Section  8661  that  all  direc- 
tors shaXl  be  holders  of  stock  of  the  company 
for  which  they  are  chosen. 

In  Dueber  Watch  Case  Mfg.  Co.  y.  Daugher- 
ty,  62  Ohio  St.  589,  57  N.  E.  455,  in  which 
a  corporation  issued  a  certificate  of  stock 
to  a  citizen  of  Ohio  for  the  purpose  of  quali- 
fying him  as  a  director,  with  the  agreement 
that  he  should  retransfer  it  upon  ceasing  to 
be  a  director,  the  court  in  the  statement 
say:  "Unless  Coburn  was  a  stockholder,  the 
company  had  no  right  to  be  a  corporation 
and  do  business  in  the  state  as  such.'*  And 
in  the  opinion  it  is  said:  "The  transaction 
was  a  fraud  upon  the  law  and  contravened 
the  declared  policy  of  the  state,  if  Coburn 
was  intended  to  be  a  nominal,  and  not  the 
real  owner  in  fact,  of  the  stock  placed  in 
his  name." 

The  provisions  of  the  statute  to  which  we 
have  referred  are  mandatory  and  they  must 
be  complied  with  before  it  can  be  said  that 
the    existence    of    the    corporation,    or    its 


right  to  make  an  appropriation,  haa  been 
shown. 

Til  is  has  been  well  stated  by  Spear,  J.,  in 
Queen  City  Telephone  Co.  v.  Cincinnati,  73 
Ohio  St.  64,  77,  76  N.  E.  392:  "Sections 
3243,  3244,  and  3245,  ['l70J  Revised  Stat- 
utes, taken  together,  require  that  an  install- 
ment of  ten  per  cent  on  each  share  of  stock 
shall  be  payable  at  the  time  of  making  the 
subscription;  that  as  soon  as  ten  per  cent 
of  the  capital  stock  is  subscribed  notice  for 
the  election  of  directors  may  be  given;  that 
no  person  shall  vote  for  directors  for  any 
share  on  which  any  installment  is  due  and 
unpaid,  and  the  votes  of  a  majority  of  the 
number  of  shares  shall  be  necessary  for  a 
choice.  Tested  by  these  requirements  the 
record  shows  that  there  had  been  no  legal 
elections  of  directors,  and  that  the  corpora- 
tion had  not  been  organized  in  such  manner  as 
to  entitle  it  to  a  decree  under  Section  3461." 

The  fact  that  the  case  we  are  considering 
is  a  proceeding  seeking  to  exercise  the  right 
of  eminent  domain  makes  especially  forcible 
the  application  of  the  principles  we  have  set 
forth. 

In  Powers  ▼.  Hazelton,  etc.  R.  Co.  33  Ohio 
St.  429,  it  is  held  that  it  is  essential  to  a 
judgment  of  condemnation  that  ths  company 
should  prove  its  corporate  existence  and  that 
it  has  complied  with  the,  law  giving  it  the 
right  to  exercise  the  right  of  eminent  do- 
main. 

That  there  must  be  a  due  and  legal  elec- 
tion of  directors;  that  persons  having  no 
interest  in  the  stock,  but  fraudulently  and 
coUusively  receiving  the  transfer  of  a  share 
to  qualify  them,  are  not  eligible;  that  votes 
cast  for  a  person  not  eligible  do  not  even 
make  a  de  facto  director,  arc  propositions 
well  established.  Bartholomew  v.  Bently,  1 
Ohio  St.  38;  Queei^  City  Telephone  Co.  v. 
Cincinnati,  supra;  2  Cook  on  Corporations 
(7  ed.)  Section  623. 

[171]  In  10  Oyc.  737,  it  is  said  that  in 
absence  of  statutory  provision  "this  is  the 
implication  of  the  common  law,  founded  on 
grounds  of  public  policy  in  the  case  of  rail- 
way companies.  This  means  a  real  and  not 
a  sham  shareholder." 

In  this  case  the  formal  details,  such  as 
the  preparation  and  filing  of  the  articles 
of  incorporation,  the  signing  of  waivers  of 
notice,  the  opening  of  books  of  subscription, 
the  filing  of  a  certificate  of  subscription 
with  the  secretary  of  state,  the  waiver  of 
notice  of  stockholders'  meeting  and  the  elec- 
tion of  directors,  are  all  set  out  in  the  min 
ute  book.  But  it  is  shown  by  the  testimony 
of  dipectors  themselves  and.  the  secretary 
and  treasurer  that  the  company  never  kept 
any  books  of  account,  never  had  any  bank 
account,  there  was  no  certificate  book,  or 
other    books    except   the    minute    book,   the 


PARKSIDE  C£M.  ASSOC,  v.  CLEVELAND,  ETC.  TRACTION  CO. 

9S  Ohio  Bt.  161, 


1065 


shares  were  written  on  blanks,  which  were 
unnumbered  and  unidentified,  and  there  was 
no  statement  on  them  of  the  aiilhorized  cap- 
ital stock.     One  of  the  incorporators,  who 
i^as  a  director,  testified  that  after  the  cer- 
tificate   of    incorporation    was    received,    he 
paid  in  the  sum  of  $1,000,  which  was  ten 
per  cent  of  the  authorized  capital  stock  of 
the    company,    but    the    treasurer    testified 
that  there  were  no  books  or  papers  which 
showed   that    the   director   referred    to   had 
paid   the   money   to   the   company   for    this 
stock  and  that  he  had  nothing  to  show  for 
that.     The  other  directors  admit  that  they 
never  paid  for  any  shares  of  stock,  and  some 
say  that  after  they  received  them  they  in- 
dorsed them  in  blank  and  handed  them  back 
to  the  party  from  whom  they  received  them. 
With  the  exception  of  the  bare  statement  of 
[172]    Mr.    Smartt    that    he    had    paid    the 
.$1,000  referred  to,  no  payment  on  any  stock 
id    shown,   and   it   is   not   shown   what   was 
done    with    the   $1,000    referred    to    nor    to 
whom  it  was  paid.    The  only  stock  that  was 
ever    subscribed     for    was    that    originally 
made   by   the   five   incorporators,   who  each 
subscribed  for  two  shares  at  $100  per  share. 
These  steps   and   the  original   resolution  of 
necessity  were  taken  in  1906,  and  no  further 
action  is  shown  until  the  filing  of  the  peti- 
tion in  this  case  in  May,  1011. 

The  original  directors  resigned,  one  after 
another,  as  directors  and  officers,  and  their 
places  were  filled  by  others,  who  likewise 
admit  that  the  same  stock  was  given  to 
them  without  any  payment  being  made  by 
thein. 

The  ease  with  which  these  small  holdings 
were  shifted  without  consideration  indicates 
the  lack  of  real  and  beneficial  interest  in 
the  holders.  One  who  has  subscribed  and 
paid  for  or  who  has  purchased  stock  in  a 
corporation  has  of  course  the  right  to  make 
a  bona  fide  gift  of  it,  and  in  such  case  the 
donee's  title  is  perfect.  And  doubtless  the 
originator  of  a  corporation  organized  in 
good  faith  to  carry  out  the  purposes  stated 
in  its  articles,  may  properly  procure  the  req- 
uisite number  of  signatures  to  all  of  the 
preliminary  instruments,  including  the  nec- 
ecessary  ten  per  cent  stock  subscription,  by 
making  an  executed  bona  fide  gift  to  each 
of  the  amount  necessary  to  pay  the  required 
portion  of  the  subscriptions  into  the  treas- 
ury, and  this,  if  done,  would  fully  qualify 
the  recipients  to  be  directors.  But  from  a 
careful  consideration  of  this  record  we  are 
not  able  to  find  that  it  discloses  such  a 
situation. 

[178]  We  think,  therefore,  that  it  cannot 
be  said  that  the  company  sustained  the 
burden  put  upon  it  by  the  statute  of  show- 
ing such  a  legal  existence  as  a  corporation 
as  gave  it  a  right  to  make  the  appropria- 


tion. Where  certain  acts  are  absolutely  re- 
quired to  be  performed,  before  the  corpora- 
tion comes  into  existence,  these  are  condi- 
tions precedent,  and  no  corporation  is 
created  or  can  exist  until  those  acts  are 
performed.     0  Modern  American  Law  42. 

Referring  to  "dummy"  corporations, 
Thompson,  in  volume  2  of  his  work  on  Cor- 
porations, Section  1417,  says:  "These  cor- 
porations are  usually  termed  'dummy*  cor- 
porations. Concerning  them  the  New  York 
court  of  appeals  has  said:  'We  have  of  late 
refused  to  be  always  and  utterly  trammelled 
by  the  logic  derived  from  corporate  exist- 
ence where  it  only  serves  to  distort  or  hide 
the  truth.*  '» 

In  order  to  further  sustain  the  issue  on 
its  part  the  defendant,  in  the  insolvency 
court,  tendered  considerable  evidence  which 
tended  to  show  Uiat  the  plaintiff  company 
was  endeavoring  to  acquire  a  right  of  way 
for  the  sole  use  and  benefit  of  The  Northern 
Ohio  Traction  &  Light  Company,  and  that 
the  latter  company  had  furnished  consider- 
able of  the  mon^,  and,  as  the  defendants 
claimed,  all  of  the  money,  that  the  plain- 
tiff company  ever  had. 

On  objection  being  made  by  the  plaintiff 
company  all  of  this  testimony  was  rejected 
by  the  court.  In  defense  of  this  ruling  a 
number  of  authorities  are  cited  by  the 
defendants  in  error  in  support  of  the  proposi- 
tion that  it  is  no  objection  that  the  organi- 
sation of  a  plaintiff  corporation  was  pro- 
moted or  procured  by  another  corporation, 
or  its  stockholders,  [174]  which  is  especial- 
ly interested  in  the  enterprise  for  which 
the  plaintiff  was  formed  and  which  could 
not  condemn  property  in  furtherance  of 
such  enterprise,  and  that  such  matters  can- 
not be  set  up  in  answer  to  the  plaintiff's 
petition  to  condemn. 

The  soundness  of  this  proposition  is  not 
questioned.  It  is  easy  to  conceive  of  a  sit- 
uation in  which  it  would  contribute  to  the 
public  welfare,  instead  of  being  a  detriment 
to  it,  if  one  corporation  should  lend  assist- 
ance, financially  and  otherwise,  to  the  car- 
rying out  of  the  purposes  of  another  cor- 
poration which  was  duly  organized  and 
actually  proceeding  with  the  performance  of 
its  corporate  duties  and  the  exercise  of  its 
corporate  rights,  in  the  accomplishment  of 
the  purposes  of  its  organization.  But  it  is 
a  very  different  thing  when  one  corporation 
causes  a  "dummy"  corporation  to  be  organ- 
ized even  if  all  the  forms  of  the  law  should 
be  fully  complied  with,  if  the  latter  has  no 
real  and  bona  fide  purpose  of  its  own  and 
no  intention  to  attempt  to  actually  carry 
out  the  object  of  its  organization  as  set  out 
in   its  articles   of  incorporation. 

It  is  provided  in  Section  8769,  General 
Code,   that   "A  company  or   municipal   cor- 
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poration  which  owns  or  operates  a  rail- 
road may  enter  upon  any  land  for  the  pur- 
pose of  eicamining  and  surveying  its  railroad 
line,  and  appropriate  so  much  thereof  as  is 
deemed  necessary  for  its  railroad."  If,  as 
claimed,  the  plaintiff  had  no  money  or  re- 
sources of  its  own  and  no  real  expectation 
of  any,  but  was  being  used  solely  by  an- 
other, it  is  hard  to  imagine  the  necessity  of 
land  for  its  railrockd, 

[175]  In  construing  this  language  in  the 
original  statute  from  which  it  was  taken, 
this  court,  in  Piatt  t.  Pennsylvania  Go.  43 
Ohio  St.  228,  239,  1  N.  £.  420,  approves 
of  the  following  from  the  supreme  court  of 
Indiana:  ''A  railroad  company  has  no  au- 
thority to  appropriate  land  for  the  use  of 
another  company  and  there  is  no  authority 
of  law  for  several  railroad  companies  to 
agree  that  one  of  their  niunber  shall  pro- 
ceed to  appropriate  land  for  the  purpose  of 
afterward  dividing  it  for  the  benefit  of  all; 
each  company  must  proceed'  for  itself.'' 

The  defendant  should  have  been  permitted 
to  prove,  if  it  could  have  done  so,  and  should 
have  been  permitted  to  offer  testimony  tend- 
ing to  prove,  that  the  plaintiff  company  was 
not  proceeding  in  the  case  to  appropriate 
land  for  "ita  railroad"  but  was  proceeding 
to  do  so  for  another  company.  The  rejec- 
tion of  the  testimony  tendered  was  a  denial 
of  a  substantial  right.  The  plaintiff  was 
entitled  to  maintain  the  proceeding  only 
when  it  appeared  that  it  was  the  real  party 
in  interest.     Section  11241,  General  Code. 

After  the  judgment  in  the  insolvency 
co\irt  a  suit  in  qiM  ivarranto  was  brought 
by  the  attorney  general  in  the  court  of  ap- 
peals of  Franklin  against  the  plaintiff  com- 
pany for  a  judgment  of  ouster.  On  the 
hearing  the  court  found  that  the  dedfendant, 
the  plaintiff  company  in  this  case,  as  it 
states  in  its  opinion,  is  and  always  has  been 
the  "dummy"  of  The  Northern  Ohio  Trac- 
tion &  Light  Company;  that  Sraartt,  the 
promoter  of  the  defendant  company  and 
"the  only  person  outside  of  the  officers  of 
[176]  the  former  who  had  any  interest  in 
the  same,  was  the  hired  servant  of  the 
Northern  Ohio.  ...  Its  life  depends 
upon  the  wiU  of  its  master.  It  is  fair, 
therefore,  to  conclude  that  the  appropria- 
tion of  the  property  by  the  defendant  was 
for  the  benefit  of  the  Northern  Ohio  and  the 
sale  of  October  10,  1912,  was  for  the  same 
purpose.  .  .  .  It  is  no  answer  to  say 
that  the  Northern  Ohio  could  legally  have 
built  this  new  line  without  the  use  of  a 
dummy.  For  the  question  is  not  what  the 
Northern  Ohio  could  or  could  not  do,  but 
what  the  defoidant  did  do.  .  .  .  In  ap- 
propriating land  for  the  benefit  (^  another 
company  and  in  transferring  such  land  to 
that  company,  the  defendant  has  misused 
its  corporate  franchises." 


The  judgment  of  the  court  ousted  the  de- 
fendant from  the  right  and  privil^e  there- 
after of  appropriating  private  property,  but 
the  order  provided  that  it  should  be  without 
prejudice  to  the  rights  of  defendant  to  de- 
fend the  appropriation  suits  already  pend- 
ing. 

The  power  of  that  court  to  provide  that 
the  order  should  be  without  prejudice  as 
stated  may  well  be  doubted  in  view  of  Sec- 
tion  12324,  General   Code,  which   provides: 

"When  it  is  found  and  adjudged  in  such 
case,  that  a  corporation  has  offended  in  a 
matter  or  manner  which  does  not  work 
such  surrender  or  forfeiture,  or  has  mis- 
used a  franchise,  or  exercised  a  power  not 
conferred  by  law,  judgment  shall  be  en- 
tered that  it  be  ousted  from  the  continuance 
of  such  offense  or  the  exercise  of  suck 
power." 

[177]  However,  both  parties  have  proceed- 
ed in  the  case  at  bar  without  reference  to 
the  judgment  referred  to. 

It  is  clear  that  the  trial  judge  in  the 
case  at  bar  was  of  the  same  opinion  as  to 
the  "dummy"  corporation.  On  the  trial  he 
remirked,  "I  have  not  a  particle  of  doubt 
that  the  whole  thing  is  a  Northern  Ohio 
Traction  Company  project." 

Nor  do  we  find  that  the  defendant  land- 
owner is  without  legal  right  to  raise  the 
questions  made. 

It  is  not  questioned  that  a  proceeding  to 
forfeit  the  franchises  of  a  corporation  or 
to  oust  it  from  being  a  corporation  can  only 
be  sustained  by  the  state  in  quo  ig^rramto. 
It  is  useless  to  cite  authorities  in  suport  of 
that  well-settled  proposition. 

No  such  affirmative  relief  is  sought  in  a 
case  of  this  nature.  It  is  not  an  attempt 
of  an  individual  to  oust  the  corporation. 
It  is  simply  an  assertion  by  the  citizen 
that  before  he  is  compelled  to  yield  his 
right  of  private  property  the  steps  provided 
by  the  statute  itself  must  be  complied  with. 

In  such  a  case  the  only  question  deter- 
mined is  as  to  the  rights  of  the  parties  to 
the  particular  litigation. 

The  position  of  this  court  is  well  stated 
in  Gaslight  Co.  v.  ZanesvUle,  47  Ohio  St. 
36,  23  N.  £.  dO,  at  page  47, 

"That  a  judgment  of  ouster  cannot  be  pro- 
nounced in  any  other  proceeding  is  true; 
but  a  judgment  of  ouster  in  a  proceeding 
in  quo  warranto,  commenced  on  behalf  of 
the  state,  is  one  thing,  and  a  judgment  is 
an  action  between  a  company  and  a  private 
person  brought  to. assert  some  proprietary 
claim  or  [178]  alleged  obligation  of  the  one 
to  the  other,  is  a  very  different  thing,  al- 
though the  latter  judgment  may  rest  upon 
a  conclusion  drawn  by  the  court  that,  as 
a  matter  of  law,  some  power  or  franchise 
claimed  by  the  company  is  not  possessed 
by   it.     In   such  judgment  the  question  is 
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simply  passed  on  to  determine  the  rights 
and  obligations  of  the  parties  involved  in 
the  particular  litigation.  But  it  is  not 
available  as  an  adjudication  in  favor  of,  or 
against,  other  persons;  and  the  question  as 
to  the  disputed  franchise  maj  be  made  as 
often  M  it  arises  in  litigation  between  the 
company  and  third  persons.  Not  so,  how- 
ever, in  a  proceeding  in  quo  warrctfito.  The 
purpose  and  object  of  this  proceeding  is  to 
determine  the  question  once  and  for  all;  and 
by  a  judgment  that  shall  be  binding  upon 
all.  It  is  not  a  judgment  based  upon  a 
wrong  of  the  company  against  any  particu- 
lar individual,  but  on  a  wrong  as  against 
the  entire  public — ^the  wrong  of  usurping 
the  prer(>gatives  of  the  people,  and,  if 
found  guilty,  the  judgment  is  one  of  ouster 
in  favor  of  the  entire  public.  There  are 
evident  reasons  for  limiting  a  jurisdiction 
so  drastic  in  its  consequences  to  courts 
composed  of  more  than  one  judge,  that 
do  not  apply  to  suits  of  a  private  char- 
acter and  that  can  only  affect  the  parties 
to    them,    whatever    may    be    the   judgment. 

*'It  is  neither  extraordinary  nor  unusual  to 
question  the  powers  of  a  corporation  where 
they  are  involved  in  litigation  between  it 
and  a  private  person.  Tlie  franchise  to  be 
a  corporation,  of  the  power  of  eminent  do- 
main, or  any  right  or  privilege  that  a  cor- 
poration may  claim,  may  be,  and  frequently 
is,  questioned  by  a  private  individual,  when- 
ever involved  [179]  in  litigation  between  it 
and  the  individual.     .     .     . 

"The  capacity  to  sue  and  be  sued  implies 
power  in  the  opposite  party  to  question  the 
claims  of  the  one  clothed  with  such  capacity. 
If  it  were  otherwise,  a  private  individual 
would  be  at  great  disadvantage  in  litiga- 
tion with  a  corporation:  As  a  proceeding 
in  quo  warranto  must  be  brought  in  the 
name  of  the  state  by  the  attorney  general, 
or  some  one  else  authorized  to  represent  the 
state,  and,  as  it  may  not  always  be  conven- 
ient, nor  possible,  for  the  individual  to  in- 
duce the  proper  officer  to  commence  the  pro- 
ceeding, he  might  be  compelled  to  submit 
to  a  usurpation  by  a  corporation,  however 
wrongful,  and  whatever  the  injury  as  to 
him  might  be." 

In  In  re  Brooklyn,  etc.  R.  Co.  76  N.  Y. 
245,  it  is  held  that  "The  legal  existence  of 
a  corporation  authorized  to  construct  a 
railroad  is  at  the  foundation  of  the  right  to 
take  property  for  its  use,  under  the  right 
of  eminent  domain;  it  is  a  fact  which  it  is 
compelled  to  allege  in  proceedings  to  ac- 
quire title  to  lands,  and  which  may  be  con- 
troverted." 

In  New  York  Cable  Co.  v.  New  York,  104 
N.  Y.  1,  10  N.  E.  332,  at  page  43,  it  is 
said:  "Where  it  is  sought  to  take  the  prop- 
erty of  an  individual  under  powers  granted 
Ann.  Cos.  191 8C. — 67. 


by  an  act  of  the  legislature  to  a  corporation 
to  be  formed  in  a  particular  manner  therein 
directed,  the  constitutional  protection  of 
the  rights  of  private  property  requires 
that  the  powers  granted  by  the  legislature  be 
strictly  pursued,  and  all  the  prescribed  con- 
ditions  be   performed." 

[180]  In  St.  Joseph,  etc.  R.  Co.  v.  Sham- 
baugh,  106  Mo.  557,  566,  17  S.  W.  581,  it  is 
said :  "The  corporate  existence  of  the  plaintiff 
is  an  issue  which  may  be  made  in  a  proceed- 
ing to  condemn  property;  for  if  the  plaintiff 
has  no  corporate  capacity  it  has  no  right 
to  prosecute  this  suit.  .  .  .  Where  the 
act  of  incorporation  does  not  in  and  of 
itself  confer  corporate  capacity,  but  pro- 
vides for  the  doing  of  certain  things,  upon 
the  doing  of  which  the  company  shall  be- 
come a  body  corporate,  the  performance  of 
these  things  constitutes  conditions  prece- 
dent, and  until  performed  the  company  has 
no  corporate  existence.  Granby  Min.  etc. 
Co.  V.  Richards,  95  Mo.  110;  Hammett  v. 
Little  Rock,  etc.  R.  Co.  20  Ark.  204;  Lyons 
V.  Orange,  etc.  R.  Co.  32  Md.  18." 

In  Lyons  v.  Orange,  etc.  R.  Co.  32  Md. 
18,  30,  it  is  said:  "And  by  conditions  pre- 
cedent we  mean  anything  which,  by  the  ex- 
press provisions  of  the  statute,  is  made  a 
condition  to  be  performed  on  the  part  of 
the  oorporatora  before  and  as  a  foundation 
of  the  exercise  of  powers  and  privileges  un- 
der the  charter." 

In  Tulare  Irrigation  Dist.  v.  Shepard,  185 
U.  S.  1,  17,  22  S.  Ct.  531,  46  U.  S.  (L.  ed.) 
773,  it  is  said:  "The  case  of  New  York  Cable 
Co.  V.  New  York,  104  N.  Y.  1,  43,  is  cited 
to  the  point  that  where  it  is  sought  to  take 
the  property  of  an  individual  under  powers 
granted  by  the  state  to  a  corporation  to 
be  formed  in  a  particular  manner  therein 
directed,  the  constitutional  protection  of  the 
rights  of  private  pr<^erty  requires  that  the 
powers  granted  be  strictly  pursued  and  all 
the  prescribed  conditions  performed,  and 
that  hence,  if  the  corporation  be  simply  a 
de  facto  and  not  a  de  [181]  jure  corporation, 
it  cannot  take  private  property  in  invitum. 
The  case  simply  asserts  the  principle  that 
the  right  of  eminent  domain  cannot  be  ex- 
ercised by  a  corporation  de  facto,  and  that 
the  question  of  valid  organization  could  be 
raised  when  such  a  corporation  sought  to 
condemn  lands.  That  is  one  of  the  excep- 
tions to  the  general  rule  in  regard  to  a 
corporation  de  facto.  When  a  corporation 
seeks  to  divest  title  to  private  property  and 
to  take  it  for  the  purposes  of  its  incorpora- 
tion, it  must  then  show  that  it  is  a  corpora- 
tion de  jure,  for  the  law  has  only  given  the 
right  to  take  private  property  to  that  kind 
of  a  corporation." 

Ab  stated  by  Ranney,  J.,  in  Atkinson  v. 
Marietta,   etc.    R.    Co.    15   Ohio    St.   21,   at 
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page  33:  "Corporate  existence,  and  the  pow- 
er to  take  private  property  for  puT)Iic  uses, 
can  only  be  derived  from  legislative  enact- 
ment. A  grant  of  both  are  made  indispens- 
ably necessary  to  the  employment  of  the 
process  invoked  in  this  proceeding.  Before 
a  company  can  demand  a  judgment  of  con- 
demnation, it  must  show  that  both  have 
been  conferred  upon  it  by  a  valid  law,  and 
that  it  has  substantially  complied  with  the 
conditions,  which  the  law  has  annexed  to 
the  exercise  of  its  powers." 

We  cannot  assent  to  the  proposition  that 
there  is  any  sound  legal  doctrine,  or  any 
well-grounded  principle  of  public  policy, 
which  would  justify  a  court  in  permitting 
itself  to  be  used  as  an  instrumentality  in 
furtherance  of  the  unauthorized  exercise  of 
corporate  privileges  because  the  state  has 
not  acted,  and  thus  deny  to  property  owners 
rights  assured  to  them  by  the  fundamental 
law. 

[182]  The  methods  pursued  in  this  case  may 
have  been  dictated  by  motives  that  were  en- 
tirely free  from  intentional  disregard  of  legal 
requirements,  but,  as  said  in  Chicago  First 
Nat.  Bank  v.  Trebein  Co.  supra,  "The  good 
faith  of  the  parties  to  such  a  transaction 
must  be  determined  by  its  legal  effect  on 
the  rights  of  others.** 

The  judgments  will  be  reversed  and  cause 
remanded  to  the  insolvency  court  for  further 
proceedings. 

Judgments  reversed. 

Nichols,  C.J.,  Donahue,  Wanamaker  and 
Matthias,   J  J.,   concur. 

Jones,  J.  (dissenting), — ^The  question  in- 
volved in  this  case  is  whether  a  proceeding 
to  appropriate  property  instituted  in  an  in- 
solvency or  probate  court  can  be  defeated 
by  an  attempt  of  the  landowner  to  show 
that  the  corporation  had  no  legal  exist- 
ence, and  that  the  condemnation  proceedings 
were  being  conducted  to  secure  a  right  of 
way  for  another  corporation;  in  short,  as 
I  take  it,  whether  such  insolvency  or  pro- 
bate court  is  vested  with  jurisdiction  in  the 
nature  of  quo  warranto  to  try  either  the  le- 
gal existence  of  the  corporation  or  its  abuse 
of  the  franchise  of  eminent  domain. 

I  fully  agree  with  the  majority  opinion 
that  a  "dummy"  corporation  can  have  no 
existence  under  our  laws,  and  that  if  a  cor- 
poration abuses  its  franchise  in  the  method 
claimed  the  corporation  may  be  ousted  from 
its  franchise  for  its  abuse.  But  this  can- 
not be  done  in  an  appropriation  proceeding 
before  [183]  a  court  of  limited  jurisdiction. 
The  only  authority  for  that  purpose  lies  in 
the  statute  invoking  the  jurisdiction  of  a 
court  in  quo  warranto  on  behalf  of  the  state. 

The  legality  of  the  organization  of  the 
plaintiff    corporation,    its    failure    to    agree 


with  the  owner  of  the  land  sought  to  bs 
appropriated  and  the  regularity  of  its  or- 
ganization were  proven  in  the  issoKcncy 
court.     As  stated  in  the  majority  opinion: 

**In  this  case  the  formal  details,  such  a< 
the  preparation  and  filing  of  the  articles  cf 
incorporation,  the  signing  of  waivers  of  do- 
tice,  the  opening  of  books  of  subscription, 
the  filing  of  a  certificate  of  subscription  wiih 
the  secretary  of  state,  the  waiver  of  notice 
of  stockholders'  meeting  and  the  election  of 
directors,  are  all  set  out  in  the  minute 
book." 

After  the  original  record  and  plaintiff  in 
error's  brief  were  filed  in  this  court,  the 
defendant  in  error  filed  a  supplementarv  rec- 
ord, consisting  of  more  than  seventv 
printed  pages,  setting  forth  the  organization^ 
by-laws  and  minutes,  together  with  a  resolu- 
tion asserting  the  necessity  for  the  condem- 
nation of  the  land  in  question.  The  record 
shows  afl9rmatively  that  ten  per  cent  of  the 
stock  subscribed  was  paid  in  according  to 
law.  Having  thus  established  the  legality 
of  its  existence,  according  to  the  corporate 
acts  of  this  state,  the  plaintiff  in  the  in- 
solvency court  was  entitled  to  the  exercise 
of  the  franchise  of  eminent  domain  when 
it  proved  the  corporation  was  legally  organ- 
ized by  the  election  of  directors  and  the  in- 
ability to  agree  with  the  owner  of  the  prop- 
erty.   Powers  V.  Hazelton,  [184]  etc.  R.  Co. 

33  Ohio  St.  429;  Ashtabula,  etc.  R.  Co.  v. 
Smith,  16  Ohio  St.  328;  State  v.  Fidelity, 
etc.  Ins.  Co.  49  Ohio  St.  440,  441,  31  N.  E.  GoS, 

34  Am.  St.  Rep.  573,  16  L.R.A.  611;  Queen 
City  Telephone  Co.  v.  Cincinnati,  73  Ohio 
St.  64,  76  N.  E.  392. 

Counsel  for  the  landowner  in  the  insol- 
vency court  attempted  to  prove  that  the 
company  was  a  *'dummy"  corporation  and 
never  obtained  a  legal  existence;  that  its 
ulterior  motive  was  to  use  its  corporate 
franchise  for  the  purpose  of  exercising  the 
right  of  eminent  domain  in  behalf  of  an- 
other. In  th^  case  of  State  Atty.  Gen.  v. 
Taylor,  26  Ohio  St.  279,  an  attack  was 
made  upon  the  corporate  existence  because 
of  a  secret,  underlying  motive  to  abuse  its 
corporate  power  in  not  compljring  with  the 
state  law.    On  page  282  Welch,  J.,  said: 

"The  question  is,  does  the  fact  of  such 
secret  intention,  and  the  subsequent  carry- 
ing of  that  intention  into  execution,  render 
the  proceeding  of  incorporation  a  nullity,  so 
that  the  corporation  never  obtained  a  legal 
existence.  We  answer  the  question  in  the 
negative.  The  secret  intention  of  the  parties; 
is  not  by  the  law  made  an  element  in  their 
organization.  If  their  organization  wa^  in 
accordance  with  the  statutory  requirements, 
the  lawfulness  of  their  intention  must  be 
presumed.  The  company  having  organized 
in  aU  respects  in  conformity  xcith  the  Ions 
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of  Ohio,  iiiih  its  office  and  place  of  corpo- 
rate buaineaa  in  the  state,  thereby  became 
and  teas  a  legal  corporation  of  Ohio,  and  re- 
mains such  until  dissolved  by  act  of  the 
legislature,  by  its  oion  volition,  [185]  or  by 
a  proceeding  in  quo  VDorranto  against  the 
corporation  itself.** 

The  only  method  in  which  to  test  the 
legality  of  the  corporate  existence  or  the 
abuse  of  a  franchise  is  .  by  a  proceeding 
brought  in  the  name  of  the  state  under  Sec- 
tion 12304,  General  Code,  which  provides 
that  such  action  may  be  brought  against 
the   corporation : 

"1.  When  it  has  offended  against  a  pro- 
vision of  an  act  for  its  creation     .     .     .     . 

"4.  When  It  has  misused  a  franchise, 
privilege,  or  right  conferred  upon  it  by  law, 
.  .  .  or  has  exercised  a  franchise,  privi- 
lege, or  right  in  contravention  of  law.** 

It  must  be  conceded  that  the  right  of 
eminent  domain  is  a  franchise  granted  to 
a  corporation  by  the  state.  A  franchise 
is  usually  defined  as  a  right  or  privilege 
granted  by  the  state  which  is  not  ordinarily 
enjoyed  in  common  by  the  citizens  general- 
ly. As  stated  in  the  case  of  Knoup  v. 
Piqua  Bank  of  State  Bank,  1  Ohio  St.  603, 
615: 

*'The  right  to  construct  a  road  over  the 
lands  of  private  citizens,  without  their  con- 
sent, is  a  sovereign  right:  it  is  the  rights 
so  called,  of  eminent  domain.  Whenever 
that  right  is  delegated  to  a  corporation  or 
an  individual,  by  an  act  of  the  general  as- 
sembly, the  corporation  or  individual  has  a 
franchise  of  eminent  domain." 

Or,  as  stated  by  Mr.  Justice  Bradley  in 
the  case  of  California  v.  Central  Pac.  R.  Ca 
127  U.  8.  1,  40,  8  S.  Ct.  1073,  32  U.  S.  (L. 
ed.)   160,  167: 

"No  private  person  can  establish  a  pub- 
lic highway,  or  a  public  ferry,  or  railroad,  or 
charge  tolls  [186]  for  the  use  of  the  same, 
without  authority  from  the  legislature,  direct 
or  derived.  These  are  franchises.  No  private 
person  can  take  another's  property,  even  for  a 
public  use,  without  such  authority;  which 
is  the  same  as  to  say,  that  the  right  of  emi- 
nent domain  can  only  be  exercised  by  virtue 
of  legislative  grant.     This  is  a  franchise.'* 

The  attempt  of  counsel  for  plaintiff  in 
error  in  the  insolvency  court,  in  their  col- 
lateral attack  upon  the  existence  of  the  cor- 
poration and  the  ulterior  motive  alleged,  was 
nothing  less  than  an  indirect  attempt  to  in- 
voke the  jurisdiction  of  that  court  in  dis- 
regard of  the  statute  which  provides  that  the 
only  method  by  which  that  may  be  done  is 
by  action  in  quo  warranto  in  the  name  of 
the  state.  The  evidence  tendered  and  refused 
by  the  insolvency  court  was  offered  as  tend- 
ing to  prove  that  the  corporation  had  no 
legal  existence;  that  its  stockholders  and  di- 


rectora  were  mere  dummies  in  the  formation 
of  the  eorporation.  That  contention  is  again 
met  by  Section  12303,  General  Code,  which 
provides  that  an  action  in  quo  tcarroMto  may 
be  brought  in  the  name  of  the  state:  "3. 
Against  an  association  of  persons  who  act  as 
a  corporation  within  this  state  without  be- 
ing legally  incorporated." 

If  this  proof  were  used  for  the  purpose  of 
showing  that  these  parties  were  usurping  cor- 
porate functions,  and  the  corporation  was 
not  in  fact  legally  organized,  then,  under 
that  section  of  the  code,  the  action  should 
have  been  brought  against  the  parties  them- 
selves who  were  acting  under  an  illegal  in- 
corporation. Before  that  question  could  be 
tested  [187]  the  parties  in  interest  would 
have  to  be  brought  into  court,  but  by  a  prop- 
er proceeding,  for  the  reason  that  it  has  been 
held  in  this  state  that  it  is  not  sufficient 
that  the  corporation  itself  be  made  a  party, 
but  that  the  parties  organizing  the  corpora- 
tion^must  themselves  be  a  party  to  the  ac- 
tion, and  that  that  action  must  be  in  quo 
warranto*  As  stated  in  the  syllabus  of  State 
V.  Cincinnati  Gas-Light,  etc.  Co.  18  Ohio  St. 
262: 

"Where  the  franchise  to  be  &  corporation 
is  intended  to  be  drawn  in  question,  the  pro- 
ceeding should,  under  our  statutes,  be  against 
the  individuals  who  usurp  such  franchise.*' 

And  the  learned  judge,  in  his  opinion  in 
that  case,  at  page  286,  quoting  from  People 
V.  Richardson,  4  Cow.  (N.  Y.)  97,  said: 

"If  the  information  be  for  using  a  fran- 
chise by  a  corporation,  it  should  be  against 
the  corporation.  If  for  usurping  to  be  a  cor- 
poration, it  should  be  againet  the  particular 
persons." 

This  principle  was  later  announced  in  the 
case  of  State  v.  Taylor,  supra.  It  cannot 
be  denied  that  if  the  corporation  in  ques- 
tion was  endeavoring  to  condemn  property 
for  another  this  would  be  an  abuse  of  its 
franchise.  Indeed,  this  is  conceded  by  coun- 
sel for  the  landowner,  for  in  their  brief 
thev  sav: 

**The  question  whether  a  corporation  is 
misusing  its  franchise  may  be  one  for  the 
state  to  raise,  but,  we  submit,  the  right  to 
make  the  appropriation  of  the  land  of  a  citi> 
zen  may  be  raised  by  the  citizen,  and  de- 
termined by  the  court  in  a  proceeding  in- 
stituted by  the  corporation  to  appropriate 
his  land.*' 

[188]  It  is  there  intimited  that  there  is 
a  concurrent  remedy  in  the  probate  court 
for  the  correction  of  this  corporate  abuse. 
But  the  constitution  of  Ohio  has  failed  to 
confer  jurisdiction  in  quo  warranto  upon  the 
probate  court.  That  court  is  a  court  of 
limited  jurisdiction,  with  only  the  powers 
granted  it  by  the  legislature.  If  the  posi- 
tion of  the  plaintiff  in  error  be  conceded,  then 
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the  probate  court  has  substantially  jurisdic- 
tion in  quo  warranto,  a  jurisdiction  which 
has  been  conferred  only  upon  the  courts  of 
appeals  and  the  supreme  court  of  the 
state.  That  a  probate  judge  in  an  appro- 
priation proceeding  has  not  this  power  is 
supported  by  both  reason  and  authority. 
Let  us  assume  the  contingency  that  a  cor- 
poration is  endeavoring  to  construct  its  road 
by  proceedings  in  appropriation  from  one 
end  of  the  state  to  the  other.  If  the  con- 
tention claimed  were  to  apply,  then  it  would 
be  possible  for  the  probate  court  of  each 
county,  within  the  range  of  counties  through 
which  the  road  had  to  pass,  to  determine 
whether  the  corporation  had  no  legal  exist- 
ence or  was  misusing  its  franchise  in  at- 
tempting to  condemn  property  for  a  friendly 
corporation.  Each  local  probate  judge,  in  his 
own  county,  might  have  the  same  facts  pre- 
sented to  determine  whether  or  not  there  was 
a  corporate  abuse,  and  a  dijQTerent  decree  in  the 
various  counties  result  from  the  evidence, 
and  yet  one  single  local  judge,  by  a  decree 
finding  against  the  corporate  existence  or 
that  there  was  an  abuse  of  power,  might  de- 
strov  the  franchise  and  make  the  whole 
route  inefTective.  Or,  in  a  single  county, 
where  the  land  of  several  individuals 
may  be  separately  condemned  and  where 
[189]  similar  defenses  are  set  forth  as  are 
relied  on  in  this  case,  it  is  possible  that  one 
landowner  may  succeed  and  another  fail. 
This  situation  cannot  develop  in  an  action 
brought  by  the  state.  Furthermore,  it  must 
l:e  conceded  that  an  action  in  quo  irarranto 
brought  on  the  relaton  of  a  private  individu- 
al is  not  a  bar  to  a  similar  action  brought 
by  the  state,  because  the  state  is  not  a  party 
thereto.  State  v.  Cincinnati  Gras-Light,  etc. 
Co.  supra. 

Or  let  us  assume  a  conflict  of  jurisdiction 
between  the  local  probate  court  of  some 
county  and  a  higher  court  having  original 
jurisdiction  in  quo  warranto.  Since  the 
state  is  not  a  party  to  the  proceeding  in 
appropriation  and  is  not  bound  thereby,  let 
us  assume  that  the  local  court  decreed 
against  the  right  of  eminent  domain  and 
that  the  court  of  higher  jurisdiction,  in  an 
action  bv  the  state,  decreed  in  its  favor 
upon  the  same  facts.  Tliat  is  what  was  actu- 
ally done  in  the  present  case.  It  is  admitted 
in  the  majority  opinion  that  after  the  judg- 
ment in  the  insolvency  court  a  suit  in  quo 
warranto  was  brought  by  the  attorney  gen- 
eral in  the  court  •f  appeals  of  Franklin 
county  against  this  corporation  for  a  judg- 
ment of  ouster,  upon  the  same  state  of  facts 
oiTered  as  a  defense  by  counsel  for  the  land- 
owner in  this  case,  and  that  court  ordered  a 
judgment  of  ouster,  but  the  order  provided 
that  it  should  be  without  prejudice  to  the 
rights  of  the  defendant  f corporation )  to  de- 


fend the  appropriation  suits  already  pending. 
of  which  this  was  one.  Both  by  principle 
and  authority  the  right  to  test  the  question 
of  legal  existence  and  [190]  corporate  abuse 
should  of  necessitv  remain  in  the  state  from 
which  the  franchises  were  obtained.  A  de- 
cree upon  those  questions  in  an  action 
brought  by  the  state  in  quo  warranto  settles 
the  questions  at  issue  for  each  individual  in 
the  state  and  would  not  require  separate  ac- 
tion upon  the  part  of  every  individual  whose 
land  was  sought  to  be  condemned.  It  may 
be  conceded  that  if  the  proof  tendered  were 
sufficient  to  show  that  there  wae  a  wrong 
committed,  either  by  the  association  of  per- 
sons forming  the  corporation  as  a  "dummy,*' 
or  by  the  corporation  itself  in  the  attempt 
to  misuse  the  franchise,  there  is  a  remedv. 
But  that  qito  warranto  is  the  only  remedy 
by  which  such  a  wrong  can  be  reached  has 
early  been  decided  by  the  courts  of  thi> 
state.  In  the  case  of  State  v.  Bryce,  7  Ohio 
82,  pt.  2,  Lane,  J.,  cited  a  large  number  of 
authorities  in  support  of  the  following  prin- 
ciple : 

''It  is  well  settled  that  neither  a  neglect 
to  exercise  corporate  powers,  nor  even  an 
abuse  of  them,  ipso  facto^  works  a  forfeiture 
of  the  franchise;  that  the  corporation  sub- 
sists until  the  forfeiture  be  ascertained  and 
declared  by  a  competent  tribunal,  in  a  ju- 
dicial proceeding  instituted  for  that  purpose 
against  it  by  government." 

That  case  involved  a  controversy  over  pri- 
vate rights,  as  did  also  the  ease  of  Webb 
V.  Moler,  8  Ohio  548,  in  which  the  defendant 
properly  asked  the  following  instruction  to 
the  jury: 

'That  no  non-user  by  said  corporation  of 
its  corporate  franchises  would  operate  as  a 
forfeiture  of  such  franchises,  unless  such  de- 
fault and  forfeiture  [191]  had  first  been 
judicially  determined  in  a  legal  proceeding 
instituted  for  that  purpose.*^ 

And  in  that  connection  the  judge  deliver- 
ing the  opinion  said: 

*'No  proposition  is  more  thoroughly  es- 
tablished, than  that  the  franchise  of  a  corpo- 
ration cannot  be  forfeited  without  a  judgment 
either  on  scire  facias  or  quo  warranto.'* 

The  following  case  was  cited  against  the 
principle  involved:  Zanesville  Gaa-Light  Co. 
V.  Zanesville,  47  Ohio  St.  35,  23  X.  E.  60. 
That  case  followed  and  depended  upon  its 
associate  case  of  Zanesville  v.  Zanesville 
Gas-Light  Co.  47  Ohio  St.  1,  23  K  E.  55, 
where  it  is  held  in  the  second  proposition  of 
the  syllabus: 

"Whenever  an  incorporate  company,  in 
any  action,  asserts  a  right  against  another 
person  based  upon  as  assumed  franchise  or 
power,  the  person  against  whom  the  right  is 
so  asserted  may,  as  a  defense,  deny  the  ex- 
istence of  such  franchise  or  power." 
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That  was  an  action  in  injunction  and  not 
for  appropriation.  The  case  decided  only 
that  if  a  corporation  attempts  to  exercise 
an  assumed  franchise,  a  defendant  may  iset 
up  as  a  defense  its  nonexistence.  An  ex- 
amination of  that-  case  will  readily  show 
that  the  corporation  attempted  to  act  with- 
out any  authority  whatever;  that  it  had  no 
franchise,  but  acted,  through  an  invalid  or- 
dinance, under  an  assumed  franchise  or  pow- 
er. There  was  no  lestal  authoritv  in  that 
case  to  exercise  the  power  claimed^  and  the 
relevancy  of  Judge  Minsfaall's  remarks  is  fully 
explained  on  pagcf  29  of  the  former  case, 
wherein  he  says: 

[192]  "It  is  open,  at  all  times,  to  the 
person  against  whom  a  corporation  may 
claim  the  right  to  exercise  a  power,  to  call 
the  power  in^  question,  and  to  require  the 
company  to  show  the  eofistence  of  the  power, 
by  deriving  it  either  from  the  plain  terms 
of  its  charter  or  the  statute  under  which  it 
is  organized." 

There  is  no  claim  made  in  the  instant  case 
that  the  corporation  has  not  the  power  of 
eminent  domain.  The  Zanesville  case  would 
be  apposite  if  some  private  corporation  at- 
tempted to  exercise  the  franchise  of  eminent 
domain,  as  if  some  corporation  organized 
for  manufacturing  or  dealing  in  real  estate 
were  endeavoring  to  assume  the  franchise  of 
eminent  domain.  This  is  the  only  principle 
to  which  the  Zanesville  case  applies. 

On  the  trial  before  the  insolvency  court 
there  was  a  mass  of  testimony  relating  to 
the  character  of  the  books  kept  by  the  plain- 
tiff company  and  the  nature  of  stock  sulx- 
scriptions,  but  there  was  no  dispute  that  the 
statutes  in  relation  to  the  formation  of  cor- 
porations had  been  fully  complied  with  in 
every  regard,  including  the  election  of  di- 
rectors and  the  payment  of  the  ten  per  cent 
subscription  on  stock.  From  all  these  ques- 
tions it  must  be  presumed  that  the  lower 
courts  foimd  that  the  corporation  was  duly 
and  legally  organized,  and  on  questions  of 
fact  this  court  does  not  ordinarily  pass.  The 
legal  propositions  stated  by  the  record  were, 
viz.:  That  it  was  not  organized  in  good 
faith  in  the  first  instance,  and  that  its  mo- 
tive was  to  condemn  the  property  for  The 
Northern  Ohio  Traction  Company.  In  the 
late  case  of  Loiiisville,  etc.  R.  Co.  v. 
[193]  Western  Union  Tel.  Co.  reported  in 
110  N*.  E.  70,  the  supreme  court  of  Indiana 
held  in  the  syllabus: 

"In  proceedings  by  a  telegraph  company 
to  condemn  a  right  of  way  for  its  poles  and 
wires  longitudinally  along  a  railroad  right 
of  way,  the  road  could  not  question  the  cor- 
porate esistenoe  of  plaintiff  by  alleging  it 
had  been  organized  as  a  domestic  corpora* 
tion,  solcfly  to  acquire  the  right  of  way  tc 
assign  It  to  a  foreign  corporation,  to  be  used 


by  the  latter  in  the  construction  and  opera- 
tion of  its  lines,  a  means  by  which  the  for- 
eign corporation  could  evade  the  laws  of  the 
state  not  extending  the  right  of  eminent  do- 
main to  foreign  corporations." 

In  the  disposition  of  that  case,  the  court 
in  its  opinion  said: 

"By  the  seventh  objection  appellant  chal- 
lenges the  right  of  appellee  company  to  con- 
demn, upon  the  ground  that  it  is  not  a 
good -faith  corporation.  It  is  charged  that 
appellee  is  not  engaged  in  the  operation  of 
telegraph  lines,  and  that  it  is  not  the  pur- 
pose of  the  appellee  to  engage  in  that  busi- 
ness, or  to  use  the  right  of  way  sought  to 
be  acquired  in  this  proceeding  for  that  pur- 
pose, but  that  appellee  seeks  to  acquire  the 
right  of  way  in  question  solely  for  the  pur- 
pose of  assigning  it  and  turning  it  over  to 
the  Western  Union  Telegraph  Company  of 
New  York,  to  be  used  by  the  latter  company 
in  the  construction  and  operation  of  its 
lines.  Appellant  asserts  that  appellee  com- 
pany was  organized,  and  that  this  proceed- 
ing was  brought  for  the  purpose  of  evading 
by  indirection  the  laws  of  this  state,  which 
[194]  do  not  extend  the  right  of  eminent 
domain  to  foreign  corporations.  It  has  been 
repeatedly  held  that  a  defendant  oammot  ques- 
tion the  corpor<vte  existence  of  plaintiff  col- 
laterally in  a  proceeding  such  €ts  this.  This 
can  be  done  only  by  the  state  in  a  direct 
proceeding  for  that  purpose." 

The  supreme  court  of  Illinois,  in  the  case 
of  Thomas  v.  St.  Louis,  etc.  R.  Co.  164  111. 
634,  46  N.  E.  8,  held  in  the  syllabus: 

"Whether  a  corporation  retaining  its  fran- 
chise is  improperly  exercising  the  same,  or 
has  entered  into  any  illegal  combination 
which  may  affect  its  franchise,  is  a  question 
between  the  corporation  and  the  state,  and 
cannot  be  raised  by  a  defendant  in  a  pro- 
ceeding to  condemn." 

This  case  also  was  an  appropriation  pro- 
ceeding, in  which  the  landowner  attempted 
to  show  control  over  the  appropriating  com- 
pany by  another  corporation,  and  in  which 
it  was  held  that  any  illegal  arrangement 
entered  into  by  the  appropriating  company 
affecting  its  franchise  could  only  be  raised 
by  the  people  in  a  proceeding  instituted  for 
that  purpose. 

The  supreme  court  of  Missouri,  in  the  case 
of  Kansas,  etc.  Coal  Ry.  Co.  v.  Northwestern 
Coal,  etc.  Co.  161  Mo.  288,  61  S.  W.  684, 
84  Am.  St.  Rep.  717,  51  L,R.A.  986,  held 
in  the  syllabus: 

"The  power  of  a  regularly  organized  and 
chartered  railroad  company,  chartered  for 
'the  purpose  of  constructing  and  operating 
a  railroad  for  public  use  in  the  conveyance 
of  persons  or  property,*  to  condemn  land 
for  a  right  of  way  for  a  railroad  track,  can- 
not be  drawn  in  question  in  a  eondemnation 
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proceeding.  Nor  can  it  be  shown  in  such 
proceeding,  [195]  which  is  a  collateral  one, 
that  a  company  chartered  for  such  a  pur- 
pose, has  the  same  directors  and  stockhold- 
ers as  a  private  business  corporation,  and 
that  its  proposed  right  of  way  is  to  be  used 
solely  in  the  interest  of  such  private  busi- 
ness (in  this  case,  coal  mining),  nor  that 
the  private  company  furnished  the  money 
with  Which  the  railroad  is  to  be  constructed. 
No  evidence  to  show  such  facts  is  compe- 
tent, except  in  a  direct  proceeding  to  attack 
its  charter." 

The  supreme  court  of  North  Carolina,  in 
Holly  Shelter  R.  Co.  v.  Newton,  133  N.  C.  132, 
45  S.  E.  549,  a  similar  case  involving  pro- 
ceedings to  condemn,  held  that  the  charter 
of  a  corporation  in  such  a  proceeding  could 
not  be  collaterally  attacked  as  being  fraudu- 
lent. The  contention  of  the  lando\vner  in 
that  case  was. that  the  charter  of  the  rail- 
road was  a  fraud,  and  that  its  real  object 
%vas  not  the  conveyance  of  freight  and  pas- 
sengers, according  to  its  charter,  but  merely 
to  operate  a  lumber  road.  The  supreme 
court  held  that  if  such  were  the  case  it 
would  be  a  fraud  upon  the  public  to  obtain 
the  right  of  condemnation  by  such  evasion, 
that  the  charter  could  not  be  collaterally 
attacked  in  a  condemnation  proceeding,  but 
that  a  direct  proceeding  on  behalf  of  the 
state  should  be  brought  to  annul  its  char- 
ter. 

In  the  case  of  In  re  Brooklyn  El.  R.  Co. 
57  Hun  690  mem.  11  N.  Y.  S.  161,  which 
was  also  a  proceeding  to  condenm,  the  land- 
owner attempted  to  show  in  defense  of  the 
proceeding  that  the  railroad  company  had 
failed  to  complete  its  road  according  to  the 
laws  of  the  state,  thereby  forfeiting  its  rights 
acquired  under  the  terms  of  the  act.  The 
court  held  that  the  [196]  company  could  not 
be  attacked  for  its  default  in  condemnation 
proceedings  instituted  by  it,  but  that  the 
state  must  intervene.  That  case  was  af- 
firmed by  the  New  York  court  of  appeals 
in  125  N.  Y.  434. 

The  case  of  Denver  Power,  etc.  Co.  t. 
Denver,  etc.  R.  Co.  30  Colo.  204,  69  Pac. 
568,  60  L.R.A.  383,  is  also  a  case  involving 
the  appropriation  of  property.  After  the 
case  had  reached  the  supreme  court  4>f  Colo- 
rado, the  attorney  general  of  that  state  at- 
tempted to  intervene  in  the  name  of  the 
people  to  determine  whether  or  not  the  rail- 
road company  had  forfeited  its  franchise, 
but  the  court  held  that  it  had  no  such  right, 
as  that  would  be  equivalent  to  changing  the 
•condemnation  proceeding  to  that  of  guo  icar- 
ranto. 

The  case  of  Tibby  Bros.  Glass  Co.  v.  Penn- 
sylvania R.  Co.  219  Pa.  St.  430,  68  Atl. 
{)75,  is  peculiarly  in  point.  The  Pennsyl- 
vania Railroad  Company  brought  a  proceed- 
ing to  condemn  the  property  of  the  owner. 


Thereupon  the  owner  filed  a  bill  in  equity 
to  restrain  the  condemnation  because  of  its 
violation  of  the  act  of  its  incorporation  and 
also  of  the  constitution  of  that  state  denying 
the   right   of   parallel   and   competing  com- 
panies to  condemn.     The  supreme  court  of 
Pennsylvania  held  that  this  could  be  done 
only   by   the   state   itself,   in  an  action  in 
guo  ioarrofnto,  and  the  language  of  the  judge 
delivering  the  opinion  is  pertinent,  apt  and 
buttressed  by  legal  logic  denying  the  right 
of  the  landowner  to  invoke  the  jurisdiction 
of  the  court  in  a  condemnation  proceeding. 
The  authority  claimed  by  the  landowner  in 
that  case  was   conferred  by  an  act^  which 
provided  that  at  the  instance  of  private  par- 
ties  [197]   an  inquiry  might  be  made  into 
the  existence  and  extent  of  franchises  con- 
ferred by  corporate  charters,  and  especially 
that  of  one  railroad  controlling  a  parallel 
competing  line,  which  issue  should  be,  upon 
demand,  submitted  to  a  jury;  and  the  court 
said  that  if  this  were  permitted  to  be  done 
by  individual  landowners  all  along  the  line 
the  confusion  resulting  therefrom  would  be 
"worse  confounded,"  in  that  separate  local 
courts  in  the  various  actions  might  come  to 
different  conclusions  which  would  result  in 
one  case  protecting  the  land  from  condenma- 
tion  and  the  other  not;   that  all  along  the 
line  of  the  Pennslyvania  Railroad  Company 
at  certain  points  the  contingency  might  arise 
by  which  a  finding  would  result  that  the  rail- 
road company  possessed  the  right  of  eminent 
domain,  while  in  others  it  did  not,  and  that 
the    only    method    by    which    the    question 
could   be  raised  would  be   in  a  single   pro- 
ceeding by  the  commonwealth  in  order  to  de- 
termine once  for  all  whether  the  condenm - 
ing  railway  had  the  right  to  condenm  from 
one  end  of  the  state  to  the  other. 

So  also  in  the  case  of  Brown  v.  Calumet 
River  R.  Co.  125  111.  600,  18  N.  E.  283.  a 
condemnation  proceeding,  the  court  held  in 
the  syllabus: 

'*In  a  proceeding  by  a  railway  company  to 
obtain  a  right  of  way,  the  county  court  has 
no  jurisdiction  to  determine  whether  or  not 
the  petitioner  is  a  bona  fide  corporation, 
within  the  meaning  and  spirit  of  the  law. 
That  can  be  done  only  on  quo   tcarrcmioJ' 

The  same  principal  is  supported  by  the 
supreme  court  of  Illinois  in  the  case  of 
Western  Union  Tel.  Co.  v.  Louisville,  etc. 
R.  Co.  decided  October  27,  1915,  and  report- 
ed in  270  III.  399,  Ann.  Cas«  1917B  670,  110 
N.  E.  583, 

[198]  These  are  but  a  few  of  the  closes  in 
which  it  has  been  held  that  questions  of  the 
character  attempted  to  be  raised  by  this  rec- 
ord cannot  be  raised  in  proceedings  to  con- 
denm before  the  local  courts. 

On  the  other  hand  counsel  for  plaintiff 
in  error  have  not  cited  a  single  case  where 
the  authorities  support  the  view  that  testi- 
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fuony  of  the  character  offered  by  the  land- 
owner in  this  case  is  competent  in  a  pro- 
ceeding to  condemn,  especially  where  the 
corporation  has  become  one  de  jure^,  by  its 
organization  and  selection  of  directors,  under 
the  authority  of  Powers  v.  Hazelton,  etc. 
K.  Go,  and  other  cases  cited,  supra.  There- 
fore the  judgment  of  the  lower  courts  should 
have  bi^n  affirmed. 


NOTE. 

The  reported  case  adheres  to  what  seems 
to  be  the  minority  rule  that  in  an  eminent 
domain  proceeding  by  a  corporation  the  con- 
demnor must  establish  its  legal  existence  as 
a  corporation.  Applying  that  rule  the  court 
liolds  that  a  "dummy  corporation"  whose 
stock  was  issued  without  payment  has  no  legal 
corporate  existence.  The  cases  relating  to 
the  power  of  a  de  facto  corporation  to  ex- 
ercise the  power  of  eminent  domain  are  re- 
viewed in  the  note  to  Chicago,  etc  R.  Co.  v. 
Heidenreich,  Ann.  Cas.  1913C  266.  And  see 
the  more  recent  case  of  Cluthe  v.  Evansville, 
etc.  R.  Co.  Ann.  Caa.  1914A  035. 


BXCKIirSOK 

V. 

HANIiET  ET  AI.. 


Michigan     Supreme     Court — ^December     81, 

1916. 


198  Mioh.  SSS,'  leo  N.W,  839. 


Brokers   — •   Implied    CUnttraet   to    Pay 
Cofltadaaion. 

In  a  broker's  action,  on  the  theory  that 
defendants,  by  refusing  to  perform  a  contract 
of  sale,  became  indebted  to  him  for  services 
in  procuring  the  purchaser,  evidence  is  held 
not  to  show  any  contractual  relation  between 
the  broker  and  defendants. 

[See  note  at  end  of  this  oaae.] 

Saate. 

Where  a  broker  is  a  mere  volunteer,  hop- 
ing to  get  a  commission  out  of  the  purchaser, 
whom  he  procured,  defendants'  misrepresenta- 
tion as  to  the  authority  of  a  defendant  to 
make  the  sale  cannot  be  made  the  basis  of  an 
action  in  the  broker's  behalf. 

[See  note  at  end  of  this  case.] 

Krror  to  Oircnit  Court,  Wayne  county: 
HAXiiT,  Judge. 

Action  by  Stanley  R.  IMckfnson,  plaintiff, 
asrainst  Elizabeth  W.  Hanley  et  al.,  del^d- 
ants.    .Judgment  for  defendants.     Plaintiff 


brings  error.     The  facts  are  stated  in  the 
opinion.    Affirked. 

Dickinson  d  Dickinson  and  Benj,  S,  Pagel 
for  plaintiff  in  error. 

A.  B,  Hall  for  defendants  in  error. 

[586]  PE80ON,  J. — It  appears  from  the 
record  that  plaintiff  is  a  real  estate  broker  in 
the  city  of  Detroit.  His  method  of  doing 
business,  according  to  his  own  description  of 
it,  is  as  follows: 

"I  go  to  the  records  in  the  dty  hall  and 
get  the  names  of  the  owners,  or  I  go  right 
to  a  certain  piece  of  property,  and  ask  who 
the  owner  is;  then,  if  the  owner  lives  there, 
I  call  on  him." 

If  the  property  is  for  sale,  plaintiff  says 
he  picks  up  such  information  about  it  as  he 
can,  and  starts  out  to  find  a  purchaser.  It 
is  to  be  inferred  from  his  testimony  that  he 
usually  arranges  with  the  latter  for  his  com- 
pensati<m.  In  stating  the  origin  of  the  pres- 
ent action,  plaintiff  says: 

In  February,  1914,  during  one  of  these  list- 
ing canvasses,  I  called  at  63  Watson  street." 

No.  63  Watson  street  is  the  property  in 
question  in  this  case.  He  there  met  Mrs. 
Campau,  one  of  the  defendants,  and  learned 
from  her  that  the. property  belonged  to  Mrs. 
Hanley,  and  that  it  was  for  sale.  Mrs.  Cam- 
pau also  informed  him  that  the  price  asked 
[587]  was  $22,000.  He  then  departed  in 
search  of  some  one  who  might  be  induced  to 
make  the  purchase.  After  calling  upon  sev- 
eral gentlemen  without  avail,  he  was  finally 
able  to  interest  a  Mr.  Alvin  G.  Sherman  and 
the  latter's  father  and  brother  in  the  matter. 
These  gentlemen,  however,  seem  not  to  have 
been  willing  to  pay  $22,000  for  the  property. 
Plaintiff,  therefore,  again  visited  No.  63  Wat- 
son street,  and  was  able  this  time  to  see  Mrs. 
Hanley  herself.  Her  daughters,  Mrs.  Cam- 
pau, hereinbefore  mentioned,  and  Mrs.  Kern, 
the  other  defendants,  were  also  present.  He 
says  that  at  this  time  Mrs.  Hanley  told  him 
the  property  was  owned  by  four  heirs,  but 
that  they  had  given  her  absolute  power  to 
sell  it. 

Plaintiff  also  testifies  that  be  had  hoped  to 
be  able  to  get  the  property  for  $16,000,  but 
found  he  oould  not.  He  did,  however,  suc- 
ceed in  getting  Mrs.  Hanley  to  sign  a  written 
contract,  nmning  to  "Alvin  G.  Sherman  et 
al.,"  by  which  she  agreed  to  make  a  convey- 
ance for  $19,000.  Of  this  amount  $500  was 
to  be  paid  immediately,  and  the  balance  at  a 
later  period.  Having  secured  Mrs.  Hanley's 
signature  to  the  contract,  he  returned  to  the 
Shermans  who  also  signed  it.  At  the  time 
the  contract  was  being  exeeuted  by  Mrs. 
Hanley,  he  asked  Mrs.  Campau  and  Mrs. 
Kern  to  sign  it  as  witnesses^  This  they  did 
but  in  signing  it  he  had  them  place  their 
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names  below  that  of  Mrs.  Hanley,  as  if  they 
were  parties.  Upon  plaintiff's  return  to  the 
Shermans  with  the  contract^  they  executed  an 
agreement  in  writing  to  pay  him  a  commis- 
sion of  $570  for  securing  the  sale.  The 
agreement  states  that  such  payment  is  under- 
stood to  be  his  profit  on  the  agreement  to 
buy  and  sell  secured  by  him  from  Mrs. 
Hanlev. 

Upon  the  tender  of  a  check,  a  little  later, 
to  Mrs.  Hanley,  as  payment  of  the  $500,  she 
repudiated  the  entire  transaction,  and  refused 
to  proceed  farther  with  the  sale.  A  bill  was 
filed  by  the  Shermans  for  specific  [58S]  per- 
formance, but  for  some  reason,  not  clearly 
explained  in  the  record,  the  suit  was  dis- 
continued. Plaintiff  then  brought  this  action 
against  Mrs.  Hanley  and  her  daughters  for 
the  loss  of  the  commission  he  was  to  have 
received  from  the  Shermans. 

His  claim,  if  we  rightly  understand  it,  is 
based  upon   two   theories: 

Fir9t,  that  the  defendants,  by  refusing  to 
perform  the  contract,  became  indebted  to  him 
for  services  in  procuring  a  purchaser;  and, 
second,  that  defendants  misrepresented  the 
authority  of  Mrs.  Hanley  to  make  the  sale. 

At  the  close  of  plaintiff's  proofs,  the  trial 
court  directed  a  verdict  against  him;  and  in  * 
this  the  trial  court  was  undoubtedly  right.  *" 
Plaintiff  utterly  failed  to  show  any  contract  \ 
relations  whatever  between  himself  and  the 
defendants,  or  either  of  them.  He  does  not 
testify  that  they  ever  asked  or  in  any  way 
employed  him  to  dispose  of  the  property.  So 
far  as  they  are  concerned,  he  was  a  mere 
volunteer,  hoping  to  get  a  commission  out  of 
the  purchaser.  That  being  true,  a  misrepre- 
sentation as  to  Mrs.  Hanley's  authority  to 
make  the  sale,  even  if  there  were  such  a  mis- 
representation, could  not  be  made  the  basis 
of  an  action  in  his  behalf.  But  there  is  no 
competent  proof  showing  that  there  was  a 
misrepresentation.  Plaintiff  was  told,  so  he 
says,  after  the  deal  fell  through,  that  a  party, 
other  than  the  defendants,  would  have  to  be 
consulted  before  a  sale  could  be  effected. 
But  he  fails  to  furnish  any  evidence  of  the 
fact  other  than  his  own  hearsay  informaUon. 

The  judgment  is  affirmed. 

Stone,  C.  J.,  and  Kuhn,  Ostrander,  Bird, 
Moore,  Steere  and  Brooke,  JJ.,  ooncurred. 

NOTE. 

Wl&at  Constitiites  Implied  Contraet  to 
Pay  Broker  for  Sale,  I<eaco  or  Movt« 
gaso  of  Real  £atate. 

In  General,  1004. 

Acceptance  of  Voluntary  Servioas,  1066. 
Answering  Inquiry  as  to  Tenns,  1067. 
Dealing  with  Broker  Apparently  Re|>re8e&t- 

ing  Opposite  Party,  1068. 
Act  of  Co-owner,  1070. 


In  Generah 

Since  a  real  estate  broker's  right  to  re- 
muneration for  his  services  must  be  predi- 
cated on  contractual  relations  existing  be- 
tween himself  and  the  person  against  whom 
the  alleged  right  is  sought  to  be  enforced, 
it  follows  that  if  he  is  unable  to  prove  an 
express  promise  to  pay  for  his  services  he 
must  show  facts  from  which  the  law  will 
imply  a  promise  on  the  part  of  the  alleged 
principal  to  compensate  him  for  his  efforts 
in  the  transaction  in  which  he  claims  to  have 
been  employed.  (See  4  R.  G.  L.  tit.  Brokers, 
pp.  298-300.)  What  circumstances  are  suffi- 
cient to  justify  the  inference  that  an  alleged 
principal  agreed  to  pay  a  broker  for  his  serv- 
ices in  negotiating  a  sale,  lease,  or  mortgage 
of  real  estate,  it  is  the  purpose  of  this  note 
to  discuss.  Implied  contracts  as  to  the 
amount  of  compensation  in  case  of  an  express 
employment   are   not   included. 

The  essential  elements  of  an  implied  con- 
tract to  pay  a  real  estate  broker  for  services 
rendered  by  him  in  procuring  a  purchaser  for 
real  estate  were  stated  in  Segnitz  v.  A.  Gross- 
enbach  Co.  158  Wis.  511,  149  N.  W.  159,  as 
follows:  ''In  order  to  raise  an  implied  con- 
tract to  pay  for  services  several  things  are 
necessarv.  .  .  .  First,  the  services  mu&t 
have  been  performed  under  such  circumstances 
as  to  give  the  recipient  thereof  some  reason 
to  think  they  are  not  gratuitous,  not  per- 
formed for  some  other  person,  but  with  the 
expectation  of  compensation  from  the  recipi- 
ent. .  .  .  Second,  in  order  to  raise  an 
implied  contract  to  compensate  for  them,  the 
services  must  have  been  beneficial  to  the 
person  sought  to  be  made  liable." 

Where  the  conduct  of  an  owner  of  real 
estate  desiring  to  dispose  of  his  property 
cannot  fairly  be  construed  as  an  acceptance 
of  an  implied  offer  of  the  services  of  a  broker 
to  negotiate  a  sale  of  the  property,  no  con- 
tract to  pay  for  such  services  of  law  will 
arise.  WiMnhouse  v.  Cronin,  68  Conn.  250, 
36  Atl.  45. 

The  statement  of  an  owner  of  real  estate  to 
a  broker  that  he  desires  to  sell  certain  of  his 
property  at  a  price  named  is  not  sufficient 
on  which  to  base  a  claim  bv  the  broker  for 
ooaipenaation  for  procuring  a  purchaser  of 
the  property.  Dunn  ▼.  Price,  87  Tex.  318, 
28  S.  W.  681. 

Ko  contract  of  employment  of  a  broker  to 
sell  real  estate  can  be  implied  on  the  part 
of  the  owner  after  a  flat  refusal  by  the  latter 
to  pay  a  commission,  if  there  are  no  other 
acts  of  'his  whidi  siav  be  coDStrued  as  an 
employment.  Hunt  v.  Emerson,  2%  Ont.  W. 
Rep.  789,  7  Ont.  W.  N.  15,  20  Dominion  L 
Rep.  381.  And  see  Wolverton  v.  Tuttle,  51 
Ore.  501,  94  Pac.  961. 

The  listing  of  real  estate  with  a  broker  is 
not  in  itself  sufficient  to  create  an  agency  for 
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the  sale  of  the  land  listed,  entitling  the  broker 
to  recover  compensation  of  the  owner  in  the 
event  of  a  sale  of  the  property.  Barber  v. 
Koeli,  151  111.  App.  622;  White  v.  Tenipleton, 
79    Tex.    454,    15    S.    W.    483. 

Notwithstanding  a  custom  among  real  es- 
tate brokers  to  charge  the  owner  of  real  es- 
tate for  a  broker's  commission  on  effecting  a 
sale  of  the  property  or  procuring  a  suitable 
purchaser,  the  law  will  not  imply  a  promise 
on  the  part  of  the  owner  to  pay  a  commission 
if  the  facts  in  the  case  do  not  show  an  implied 
promise  by  him  to  pay  the  broker.  Downing 
V.  Buck,  135  Mich.  636,  98  N.  W.  388,  10 
Detroit  Leg.  N.  910. 

In  each  of  the  following  cases  wherein  an 
exchange  of  real  estate  for  real  or  personal 
property  was  involved  the  simple  bringing 
together  of  the  parties  was  held  not  to  be 
sullicient  to  justify  a  claim  against  an  owner 
of  the  real  estate  by  a  broker  for  compensa- 
tion for  his  alleged  services,  in  the  ab(>ence  of 
an  express  contract  to  pay  therefor:  Fish  v. 
Colvin,  2  Silv.  Sup.  Ct.  450,  6  X.  Y.  S.  64; 
Walton  v.  McMorrow,  63  App.  Div.  147,  71  N. 
Y.  S.  250,  affirmed  175  N.  Y.  493,  67  N.  K. 
1090;  Pipkin  v.  Home  (Tex.)  68  S.  W.  1000; 
Morris  v.  Walton,  24  Manitoba  361,  28  West. 
L.  Rep.  547,  18  Dominion  L.  Rep.  655. 

The  accidental  bringing  together  of  an 
owner  and  a  prospective  purchaser  of  real 
estate,  by  a  broker,  does  not  entitle  the  latter 
to  compensation  from  the  owner  for  his  serv- 
ices in  the  event  of  a  sale  resulting  from  the 
said  meeting  of  the  parties.  Geier  v.  Howells, 
47  Colo.  345,  107  Pac.  255,  27  L.R.A.(X.S.) 
786. 

"Nor  can  a  broker  by  letters  of  his  own 
addressed  to  a  possible  purchaser  or  by  writ- 
ing an  owner  that  he  haa  offered  the  property 
to  such  proposed  purchaser  make  a  contract 
of  employment  lor  himself  entitling  Iiim  to 
commissions.  It  takes  two  to  make  a  con- 
tract of  that  kind,  and  an  owner  is  under  no 
obligation  to  respond  to  every  letter  he  may 
receive  from  a  real  estate  broker  whom  he  has 
not  employed."  Morton  v.  Barney,  140  111. 
App.  333.  See  also  Wilc«x  y.  Andrews,  150 
111.  App.  27. 

Simply  informing  a  prospective  purchaser 
that  certain  real  estate  is  for  sale  has  been 
held  to  be  insufficient  to  justify  a  claim  for 
a  broker *s  commission  from  the  owner  hot- 
withstanding  the  latter  previously  asked  the 
claimant  whether  he  thought  he  could  find 
a  buyer.  Fraser  v.  Born,  33  Misc.  591,  67 
N.  Y.  S.  966.  See  also  Oppenheimer  v.  Bar- 
nett,  131  App.  Div.  614,  116  N.  Y.  S.  44; 
Belden  v.  Kellwood  Realty  Co.  74  Misc.  61, 
131  N.  Y.  S.  580. 

In  Churchill  v.  Richards,  168  111.  App.  600, 
it  appeared  that  the  following  communication 
was  addressed  by  a  person  owning  a  stock  of 
goods  to  a  real  estate  broker :  "Have  you  any- 


thing in  your  county  that  is  good,  clear  of 
incumbrance,  that  you  could  trade  for  this 
stock  or  part  of  same,  say  the  hardware?" 
In  an  action  instituted  by  the  broker  to  re- 
cover a  commission  on  a  trade  being  subse- 
quently consummated,  the  court  held  that  the 
broker  represented  the  owner  of  the  real 
estate  and  could  not  recover  from  the  owner 
of  the  stock  of  goods  who  acquired  the  real 
estate  in  the  trade.  The  court  said:  "This 
communication  in  no  way  requested  plain- 
tiff to  find  a  buyer  for  his  stock  of  merchan- 
dise nor  was  it  a  request  by  defendant  that 
the  plaintiff  should  find  a  person  for  him 
who  would  trade  for  the  property.  This  let- 
ter, addressed  to  the  plaintiff  as  a  real  estate 
agenty  was  nothing  more  than  an  inquiry  of 
the  plaintiff  whether  he  was  representing  any 
property  as  agent  for  parties  who  would  be 
willing  to  trade  for  his  stock  of  merchandise." 

W^here  the  services  of  a  broker  are  rendered 
gratuitously  and  the  decision  to  charge  a  com- 
mission is  an  afterthought  and  is  reached 
after  a  sale  of  the  property  has  been  made, 
there  is  no  meeting  of  the  minds  of  the  parties 
justifying  a  claim  by  the  broker  for  a  com- 
mission from  the  owner  based  on  an  implied 
contract  to  pay  for  the  services  rendered. 
Woods  V.  Palmer,  161  Mich.  30,  116  N.  W. 
242;  Dreeland  v.  Pascoe,  39  Mont.  290,  102 
Pac.  331.  The  same  rule  obtains  where  the 
person  from  whom  it  is  sought  to  obtain  a 
commission  is  procured  by  the  broker  as  a 
tenant.  Goldenberg  v.  Sparago,  134  App. 
Div.  626,  119  N.  Y.  S.  272.  . 

In  an  action  against  a  purchaser  for  a  com- 
mission where  it  was  shown  that  the  broker 
while  expecting  remuneration  for  his  services 
from  the  purchaser  depended  on  the  latter's 
generosity  rather  than  on  any  contractual 
relations  between  them,  it  was  held  that  if 
disappointed  in  his  expectation  of  payment, 
he  could  not  recover  the  reasonable  value  of 
his  services,  there  being  no  meeting  of  the 
minds  in  an  intention  that  compensation  for 
the  services  should  be  paid.  Grant  v.  Von 
Alvensleben,  18  British  Columbia  334,  25 
West.  L.  Rep.  108. 

If  au  owner  of  real  estate,  desiring  to  sell 
his  property,  so  conducts  himself  in  his  deal- 
ings with  a  real  estate  broker,  that  the  latter, 
though  a  volunteer,  has  reason  honestly  to 
believe  that  he  has  been  employed  to  sell 
the  property,  the  owner  is  estopped  to  deny 
the  employment  and  the  ensuing  liability  to 
pay  therefor.  Summa  v.  Dereskiawicz,  82 
Conn.  547,  550,  74  Atl.  906;  Knotts  v.  Lake 
Shore,  etc.  Southern  R.  Co.  172  HI.  App.  550 ; 
Steidl  V.  McClymonds,  90  Minn.  206,  95  N. 
W.  906;  Holbrook-Blackwelder  Real  Estate 
etc.  Co.  V.  Hartman,  128  Mo.  App.  228,  106  S. 
W.  1116;  Ham,  etc.  Lead,  etc.  Invest.  Co.  v. 
Catherine  Lead  Co.  269  Mo.  654,  192  S.  W. 
407.     Thus,   in   the   case  last  cited,   it   was 


1066 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


said:  "If  defendant  knowing  that  plaintiff 
was  endea'\'oring  to  sell  its  mine,  acquiesced 
in,  encouraged  and  furthered  its  efforts  in 
that  behalf,  and  accepted  the  offer  of,  and  sold 
to  a  purchaser  whom  plaintiff  was  the  sole  ef- 
ficient producing  actor  in  furnishing  to  de-' 
fendant,  upon  terms  and  conditions  which 
defendant  knowingly  allowed,  or  induced 
plaintiff  to  offer  to  such  purchaser,  then  the 
law  would  imply  a  promise  on  the  part  of 
defendant  to  pay  plaintiff  as  much  as  its 
services  as  the  efficient  producing  cause  in  so 
bringing  about  such  sale  were  reasonably 
worth." 

Acceptance  of  Voluntary  ServiccB, 

Where  an  owner  of  real  estate  accepts  the 
voluntary  services  of  a  broker  rendered  with 
an  expectation  of  payment,  a  contract  to  pay 
a  reasonable  commission  is  implied.  Gold- 
stein V.  Setka,  195  III.  App.  584;  Vossler  v. 
Earle,  194  111.  App.  622,  affirmed  273  111.  367, 
112  N.  E.  687;  Gudgel  v.  Cook,  146  Ky.  439, 
142  S.  W.  1014;  Annabil  v.  Traverse  Land  Co. 
108  Minn.  37,  121  N.  W.  233 ;  Crain  v.  Miles, 
154  Mo.  App.  338,  345,  134  S.  W.  52;  Stanley 
v.  Whitlow,  181  Mo.  App.  481,  168  S.  W.  840; 
Jennings  v.  Ovorholt,  186  Mo.  App.  505,  172 
S.  W.  449;  Lloyd  v.  Matthews,  61  N.  Y.  124; 
Sussdorff  v.  Schmidt,  55  N.  Y.  319;  Rees  v. 
Gair,  144  App.  Div.  294,  129  X.  Y.  S.  213; 
Hevia  v.  Wheelock,  155  App.  Div.  387,  140 
N.  Y.  S.  361 ;  Goodale  v.  Lauth,  123  N.  Y.  8. 
930;  Webb  v.  Wolfard,  56  Ore.  394,  108  Pac. 
1005;  Stephens  v.  Tomlinson  (Tex.)  88  S. 
W.  304;  Wilson  v.  Sears  (Tex.)  166  S.  W. 
38;  Shea  Realty  Corp.  v.  Page,  111  Va.  490, 
69  S.  E.  327;,  Ice  v.  Maxwell,  61  W.  Va.  9, 
17,  55  S.  E.  899;  Peters  v.  Riley,  73  W.  Va. 
785.  789,  81  S.  E.  530;  Deneau  v.  Lemieux,  4 
East  L.  Rep.  (Quebec)  93;  Barteaux  v.  Mc- 
Leod,  19  West.  L.  Rep.  (Manitoba)  138; 
Singer  v.  Russell,  25  Ont.  L.  Rep.  444,  3  Ont. 
W.  N.  588,  21  Ont.  W.  Rep.  24,  1  Dominion 
L.  Rep.  646. 

Thus  in  Crain  v.  Miles,  supra,  the  court 
said:  "When  one  person  performs  valuable 
services  for  another  who  accepts  the  same, 
and  the  circumstances  surrounding  the  trans- 
action do  not  show  the  services  were  to  be 
gratuitous,  or,  where  one  person  performs 
services  for  another  at  the  latter*s  request, 
the  law'implies  a  contract  to  pay  their  rea- 
sonable value." 

It  is  essential  to  the  application  of  the 
foregoing  rule  that  the  owner  shall  know  or 
have  reasonable  ground  to  believe  that  the 
services  of  the  broker  are  rendered  with  an 
expectation  of  receiving  payment  therefor. 
Millard  v.  Loser,  52  Colo.  205,  121  Pac.  156; 
Weinhouse  y.  Cronin,  68  Conn.  250,  36  Atl. 
45;  Summa  v.  Dereskiawicz,  82  Conn.  547, 
550,  74  Atl.  906;  Knotts  v.  Lake  Shore,  etc. 
Southern  R.  Co.  172  111.  App.  550;  Carlson 


V.  Marshall,  174  111.  App.  438;  Viley  ▼. 
Pettit,  96  Ky.  676,  29  S.  W.  438,  16  Ky.  L. 
Rep.  650;  Bullock  v.  Menninger  (Ky.)  125 
S.  W.  256;  Ballentine  v.  Mercer,  130  Mo. 
App.  606,  109  S.  W.  1037;  Jennings  v.  Over- 
holt,  186  Mo.  App.  505,  172  S.  W.  449 ;  Tink- 
ham  V.  Knox,  18  N.  Y.  S.  433;  Eraser  v. 
Born,  33  Misc.  591,  67  N.  Y.  S.  966;  Wilkes 
V.  Maxwell,  14  Manitoba  599,  607,  613;  Callo- 
way V.  Stobart,  35  Can.  Super.  Ct.  301. 

Thus  in  Viley  v.  Pettit,  supra,  the  court 
said:  "It  seems  to  us  mere  consent  by  one 
that  another  may  render  unsolicited  services  ' 
in  relation  to  his  business  affairs,  is  not 
enough  to  raise  an  implication  of  request  and 
promise  to  pay.  There  must  be  a  distinct  al- 
legation of  benefit,  and  such  conditions  and 
relation  of  the  parties  as  to  show  an  under- 
standing or  expectation  by  them  the  services 
would  be  paid  for." 

In  Ballentine  v.  Mercer,  130  Mo.  App.  605, 
109  S.  W.  1037,  it  was  said:  "Where  the 
conversation  of  the  parties,  their  subsequent 
conduct  and  the  circumstances  of  the  trans- 
action show  the  vendor  must  have  known  that 
the  services  were  offered  for  his  benefit — 
were  to  be  employed  in  his  behalf  alone — and 
that  they  were  being  offered  by  the  broker 
with  the  expectation  of  receiving  the  usual 
commission  for  them,  the  acceptance  by  the 
vendor  will  imply  an  agreement  for  the  em- 
ployment of  the  broker  as  his  agent  and  will 
be  sufficient  to  establish  between  them  the 
confidential  relation  of  principal  and  agent. 
It  is  customarj'  for  brokers  to  solicit  employ- 
ment; their  knowledge  of  the  conditions  of 
supply  and  demand,  relating  to  the  commodi- 
ties in  which  they  deal  and  of  persons  who 
are  in  the  market  to  buy  and  sell,  is  a  part 
of  their  stock  in  trade  and  is  an  important 
factor  in  giving  value  to  their  services. 
Generally,  they  do  not  work  except  for  pay 
and,  when  they  tender  their  services,  it  is 
commonlv  understood  the  usual  commission 
will  be  demanded  if  the  services  are  accepted 
and  prove  beneficial." 

It  has  been  held  that  if  an  owner  of  real 
estate  knows  that  he  is  dealing  with  a  real 
estate  broker  and  acquiesces  in  the  perform- 
ance by  the  broker  of  voluntary  services  in 
his  behalf  in  an  endeavor  to  procure  a  pur- 
chaser for  the  property,  he  is  charged  with 
notice  of  the  broker's  expectation  of  payment 
from  him  for  his  services,  and  a  promise  to 
pay  therefor  will  be  implied.  Kinder  v.  Pope, 
106  Mo.  App.  536,  80  S.  W.  815;  Aikins  v. 
Allan,  14  Manitoba  649.  Compare  O'Connor 
V.  Kennedy,  186  111.  App.  277. 

Where  a*  real  estate  broker  who  has  volun- 
tarily rendered  services  in  procuring  a  pur- 
chaser for  real  estate  ii^  related  to  the  owner 
of  the  property,  acceptance  of  his  services 
win  not  raise  the  inference  that  the  owner 
Intends   to   pay   therefor,   the   presumption 
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being  that  the  services  are  gratuitous.     Carl 
V.  Wolcott  (Tex.)  156  S.  W.  334. 

The  mere  consent  of  an  owner  of  real  es- 
tate to  the  rendition  by  a  broker  of  unso- 
licited services  in  effecting  a  sale  of  his  prop- 
erty is  not  sufficient  to  justify  the  inference 
that  the  owner  intends  to  enter  into  con- 
tractual relations  with  the  broker  and  to  pay 
him  for  his  services.  Phelps  v.  Hale,  43  Colo. 
255,  96  Pac.  925;  Geier  v.  Howells,  47  Colo. 
345,  107  Pac.  255,  27  L.R.A.(N.S.)  786;  At- 
water  v.  Lockwood,  39  Conn.  45;  Weinhouse 
▼.  Cronin,  68  Conn.  250,  36  Atl.  45;  Summa 
V.  Dereskiawicz,  82  Conn.  547,  551,  74  Atl. 
906;  Viley  v.  Pettit,  96  Ky.  576,  29  S.  W. 
438,  16  Ky.  L.  Rep.  650;  Howe  v.  Miller,  66 
S.  W.  184,  23  Ky.  L.  Rep.  1610,  rekearinff 
denied  65  S.  W.  353;  Hiemenz  v.  Goerger,  51 
Mo.  App.  586,  589;  Ballentine  v.  Mercer,  130 
Mo.  App.  605,  109  S.  W.  1037;  King  v.  Ben- 
son, 22  Mont.  256,  56  Pac.  280;  Smyth  v. 
Mack,  64  Hun  639  mem.  19  N.  Y.  S.  347; 
Henderson  v.  Sonnebom,  30  Pa.  Super.  Ct. 
182:  Dudemaine  v.  Pelletier,  47  Quebec  Super. 
Ct.  154,  21  La.  Rev.  de  Jur.  306.  And  see  the 
reported  case. 

Thus  in  Ballentine  v.  Mercer,  130  Mo.  App. 
605,  109  S.  W.  1037,  the  court  said:  "The 
mere  fact  that  a  broker  without  request  but 
of  his  own  volition  brings  a  customer  to  a  ven- 
dor will  not,  of  itself,  imply  an  agreement  on 
the  part  of  the  vendor  to  pay  for  services  thus 
thrust  upon  him.  Officious  intermeddling  in 
the  business  affairs  of  others,  though  it  may 
produce  valuable  results  to  the  interested 
parties,  should  go  unrewarded.  The  burden 
was  on  plaintiffs  to  show,  not  only  that  they 
brought  defendant  a  customer  with  whom  he 
dealt  but  that  the  service  was  performed 
either  at  the  request  of  defendant  or  with  the 
mutual  understanding  that  it  was  not  volun- 
tarily proffered  but  was  to  be  rewarded  with 
reasonable  compensation." 

The  foregoing  rule  is  especially  applicable 
where  an  owner  of  real  estate  refuses  a  re- 
quest of  a  broker  that  the  owner  shall  list  his 
property  with  him  for  sale.  Welch  v.  Collen- 
baugh,  150  la.  692,  130  N.  W.  792. 

Xor  is  the  acceptance  of  the  benefits  of  a 
sale  of  real  estate  alone  sufficient  to  justify 
the  inference  of  an  intention  by  the  owner 
to  employ  the  broker  to  effect  a  sale  of  his 
property  and  to  pay  him  for  his  services. 
Summa  v.  Dereskiawicz,  82  Conn.  547,  74 
Atl.  906. 

The  acquiescence  in  unsolicited  services  of 
a  broker,  resulting  in  a  lease  of  real  estate, 
does  not  of  itself  bind  the  lessor  to  compen- 
sate the  broker  for  such  services.  Duncan  ▼. 
Borden,  13  Colo.  App.  481,  59  Pac.  60. 

If  a  broker,  without  a  previous  request, 
brings  a  prospective  purchaser  to  interview 
an  owner  of  real  estate  regarding  the  sale  of 
his  property,  and  the  owner,  without  further 


acceptance  of  the  broker's  services,  sells  his 
property  to  the  person  presented,  the  broker 
is  not  entitled  to  compensation  from  the 
owner  on  the  ground  of  an  implied  contract 
to  pay  for  his  services.  Latta  v.  Lockman,  139 
la.  626, 117  N.  W.  962;  Downing  v.  Buck,  135 
Mich.  636,  98  N.  W.  388,  10  Detroit  Leg.  N. 
910;  Walton  v.  Clark,  54  Minn.  341,  56  N.  W. 
40;  Bassford  v.  West,  124  Mo.  App.  248,  101 
S.  W.  610;  Ballentine  v.  Mercer,  130  Mo.  App. 
605,  614,  109  S.  W.  1037 ;  Fowler  v.  Hoschke, 
53  App.  Div.  327,  66  N.  Y.  S.  638 ;  Shapiro  v. 
Shapiro,  117  App.  Div.  817,  103  N.  Y.  S.  306 ; 
Denton  v.  Abrams,  120  App.  Div.  593,  105 
N.  Y.  S.  2;  Hodge  v.  Appelles,  122  App.  Div. 
437,  107  N.  Y.  S.  170;  Albert  Booth  Cohn  Co. 
V.  Lee,  132  App.  Div.  697,  117  N.  Y.  S.  550; 
Bruchsaler  v.  Schl^el,  162  N.  Y.  S.  246. 

The  same  rule  applies  in  the  case  of  a  lease 
of  real  estate.  Kerr  v.  Cusenbary,  60  Mo. 
App.  558;  Callaway  v.  Equitable  Trust  Co. 
67  N.  J.  L.  44,  50  Atl.  900;  McVickar  v. 
Roche,  74  App.  Div.  397,  77  N.  Y.  S.  501; 
Brady  v.  American  Mach.  etc.  Co.  86  App. 
Div.  267,  83  N.  Y.  S.  663;  Read  v.  Sturges, 
176  App.  Div.  657,  163  N.  Y.  S.  559;  Einhorn 
V.  Derby,  128  N.  Y.  8.  659. 

Anmvering  inquiry  as  to  Terms. 

The  fact  that  a  broker  approaches  an  owner 
of  real  estate  and  asks  of  him  the  terms  at 
which  he  is  willing  to  sell  his  property  and  is 
informed  thereof,  is  not  in  itself  sufficient  to 
show  a  contract  of  employment  by  the  owner 
and  a  consequent  liability  to  pay  a  commis- 
sion to  the  broker  on  his  proeui^ing  a  pur- 
chaser. 

A^oibama. — Stevens  ▼.  Bailey,  149  Ala.  256, 
42  So.  740. 

Colorado. — Castner  v.  Richardson,  18  Colo. 
496,  33  Pac.  163;  Clammer  ▼.  Eddy,  41 
Colo.  236,  92  Pac.  722;  Phelps  v.  Hale,  43 
Colo.  256,  95  Pac.  925;  Geier  v.  Howell  s, 
47  Colo.  346,  107  Pac.  265,  27  L.R.A.(N.S.) 
786. 

Conneciiout. — ^Weinhouse  ▼.  Cronin,  68 
Conn.  250,  36  Atl.  45:  Summa  ▼.  Dereskia- 
wicz, 82  Conn.  547,  561,  74  Atl.  906. 

IlUnoie. — Rees  v.  Spniance,  46  HI.  808; 
Bnnn  v.  Smith,  190  HI.  App.  680. 

Kansas. — ^lliomas  v.  Merrifleld,  7  Kan. 
App.  669,  63  Pac.  891. 

Maryland. — ^Bond  v.  Humbird,  118  Md.  650. 
86  Atl.  943. 

Minnesoia. — Shaw  t.  Goldman,  109  Minn. 
213,  123  N.  W.  476. 

Missiaaippi. — ^Myers  T.  Coleman,  93  Miss. 
226.  46  So.  249. 

yew  York. — ^Pierce  t.  Thomas,  4  E.  D. 
Smith  354;  Haynes  v.  Praser,  76  App.  Div.  627, 
78  N.  Y.  S.  794;  Lotz  v.  Levy,  120  App.  Div. 
477,  104  N.  Y,  8.  1058;  Denton  v.  Abrams, 
120  App.  Div.  693,  106  N.  Y.  S.  2;  Hodge  v. 
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Appellee,  122  App.  Div.  437,  107  N.  Y.  170; 
Peace  v.  Ross,  123  App.  Div.  611,  108  N.  Y.  S. 
48;  Fraser  v.  Born,  33  Misc.  591,  67  N.  Y.  S. 
066. 

North  Dakota. — ^Harris  v.  Reynolds,  17  N, 
D.  16,  114  N.  W.  369. 

Oklahoma, — Johnson  v.  Whalen,  13  Okla. 
320,  74  Pac.  603. 

Texas. — White  v.  Templeton,  79  Tex.  454, 
15  S.  W.  483;  Knott  v.  Godair,  58  Tex.  Civ. 
App.  122,  124  S.  W.  189;  Meston  v.  Davies, 
36  S.  W.  805. 

Canada, — Calloway  v.  Stobart,  35  Can.  Sup. 
Ct.  301. 

Thus,  in  Castner  v.  Richardson,  18  Colo. 
406,  33  Pac.  163,  the  court  said:  "When  a 
real  estate  broker  asks  and  obtains  from  the 
owner  the  price  of  certain  real  estate,  or 
the  price  at  which  the  owner  is  willing  to 
sell,  this,  without  more,  does  not  establish 
the  relation  of  principal  and  agent  between 
the  owner  and  broker;  it  does  not  establish 
a  contract  of  employment.  If  the  rule  were 
otherwise,  no  one  would  be  safe  in  stating  the 
price  of  his  own  property  in  the  hearing  of 
a  broker." 

In  Pierce  v.  Thomas,  4  E.  D.  Smith  (N.  Y.) 
354,  it  was  said:  "If,  upon  tliis  proof,  an 
owner  is  liable,  and  against  his  express  re- 
fusal to  employ  the  plaintiff,  then  no  man  is 
safe  in  stating  to  applicants  the  terms  upon 
which  he  will  sell.  It  is  not.  true  that  an 
owner  may  not  declare  his  price  to  whom  he 
will,  without  the  hazard  of  paying  commijs- 
sions  to  those  who  volunteer,  unasked,  to 
send  him  a  purchaser  on  his  own  terms. 
After  having  refused  to  employ  the  plaintiff 
to  sell,  the  defendants  were  ratlier  warranted 
in  supposing  that  the  plaintiff  sent  the  pur- 
chaser to  them  in  pursuance  of  an  employ- 
ment by  the  purchaser  to  buy  [the  lota].*' 

In  Thomas  v.  Merri field,  7  Kan.  App.  669, 
53  Pac.  891,  it  appeared  that  an  owner,  after 
naming  at  the  request  of  certain  brokers,  the 
lowest  price  at  which  she  would  sell  her  prop- 
erty, sold  it  through  other  brokers  for  a  sum 
equal  to  that  offered  by  a  prospective  pur- 
chaser procured  by  the  brokers  first  men- 
tioned. The  court  held  that  tlie  latter  could 
not  recover  compensation  from  the  owner  not- 
withstanding in  their  letter  of  inquiry  to  her 
they  asked  her,  in  naming  her  price,  to  make 
an  allowance  of  a  definite  percentage  to  cover 
their  commission. 

In  Myers  v.  Coleman,  93  Miss.  226,  46  So. 
249,  it  appeared  that  after  a  broker,  in  com- 
pliance with  his  request,  had  received  the 
desired  information  relative  to  the  price  of 
the  property,  he  procured  the  owner  to  sign 
a  memorandum  that  he,  the  owner,  had  sold 
his  land  on  the  date  of  the  memorandum  to 
a  certain  person,  naming  him,  for  a  stated 
sum  less  a  definite  percentage  thereof  as  a 
commission.  It  was  held  that  no  contract 
of   employment   resulted. 


The  fact  that  a  broker  requests  information 
of  an  owner  as  to  the  rental  value  of  his 
property,  and  later  succeeds  in  renting  it, 
is  not  sufficient  to  support  a  cla&n  against 
the  lessor  for  compensation  for  procuring  the 
lessee  thereof.  Duncan  v.  Borden,  13  Colo. 
App.  481,  69  Pac.  60;  Morton  v.  Barney,  140 
111.  App.  333.  Thus,  in  Morton  v.  Barney, 
supra,  it  was  said:  "Tliere  is  no  warrant 
for  the  claim  that  where  a  broker  goes  to 
an  owner  asking  and  receiving  the  price  of 
a  piece  of  property  h6  thereby  becomes  the 
agent  of  the  owner  entitled  to  commissions, 
\i  the  owner  subsequently  disposes  of  the 
property." 

In  Henry  v.  Harker,  61  Ore.  276,  118  Pac. 
205,  61  Ore.  298,  122  Pac  298,  wherein  it 
appeared  that  a  broker  wrote  to  an  owner  of 
real  estate  asking  him  to  name  a  price 
for  his  property  and  to  state  whether  he 
would  place  the  property  in  the  broker's 
hands  on  a  commission  basis,  and  the  owner 
replied  giving  his  price  and  stating  his 
willingness  that  any  transaction  on  the 
terms  named  should  "go  through"  the  bndcer's 
hands,  a  contract  of  employment  was  held 
not  to  have  resulted. 

An  inquiry  of  a  real  estate  broker,  who  rep- 
resents a  subsequent  purchaser  of  certain  real- 
ty, addressed  to  another  broker,  who  repre- 
sents the  owner  thereof,  relative  to  the  price 
asked  by  the  owner  for  the  property,  is  not 
sufficiert  to  justify  a  claim  by  the  owner's 
broker  of  employment  by  the  purchaser's 
broker  and  a  consequent  implied  promise  of 
the  latter  to  pay  for  alleged  services  rendered, 
the  o^vner's  Inroker  having  in  no  wise  partici- 
pated in  the  n^otiations.  Edel  ▼.  Hillen- 
brand, 114  N.  Y.  8.  903. 

I>ealing  with  Broker  Apparency  Repre- 
renting  Opposite  Party, 

Where  a  broker  approaches  an  owner  of 
real  estate  and  negotiates  for  the  purchase 
of  certain  of  his  property,  no  promise  to 
pay  for  the  broker's  services  voluntarily  ren- 
dered will  be  implied  if  the  owner  is  justi- 
fied by  the  circumstances  in  presuming  that 
the  broker  is  a  prospective  purchaser  or  is 
representing  a  prospective  purchaser  in  the 
negotiations.  Atwater  v.  Lockwood,  39  Conn. 
45;  Weinhouse  v.  Cronin,  68  Conn.  250, 
36  Atl.  45;  Turek  v.  Opava,  192  III.  App. 
270;  Downing  v.  Buck,  135  Mich.  636. 
98  N.  W.  388,  10  Detroit  Leg.  N.  910;  Woods 
V.  Palmer,  151  Mich.  30,  115  N.  W.  242;  Cof- 
fin V.  Lenxweiler,  34  Minn.  220,  25  N.W.  636; 
Myers  v.  Coleman,  93  Miss.  226,  46  So.  249; 
Goodspeed  v.  Robinson,  1  Hilt.  (K.  Y.) 
423;  Loeffler  v.  Friedman,  26  Misc.  750,  57 
N.  Y.  S.  281 ;  Morris  v.  Poundt,  51  IMisc.  6,  99 
K  Y.  S.  844;  Benedict  v.  Pell,  70  App.  Div. 
40,  74  N.  Y.  S.  1085;  Haynes  v.  Fraser.  76 
App.  Div.  627,  78  N.  Y.  S.  794;  Davenport  v. 


DICKINSON  V.  HANLEY. 
19S  Mich.  S$S. 


1069 


Corbett,  112  App.  Div.  382,  98  N.  Y.  8.  403; 
Hurd  V.  Lee,  132  App.  Div.  110,  116  N.  Y.  S. 
445;  Miller  v.  Waclark  Realty  Co.  139  App. 
Div.  47,  123  N.  Y.  S.  837 ;  Addison  v.  W  ana- 
maker,  185  Pa.  St.  536,  39  Atl.  1111,  42  W. 
X.  C.  129;  Fordtran  v.  Stowers,  52  Tex.  Civ. 
App.  226,  113  S.  W.  631;  Mowat  v.  Martin- 
dale,  24  West  L.  Rep.  (British  Columbia)  818. 

Thus  in  Haynes  v.  Fraser,  76  App.  Div. 
627,  78  N.  Y.  S.  794,  the  court  said:  "The 
defendant  certainly  did  not  offer  the  property 
in  'question  for  sale  in  the  first  instance, 
either  through  the  plaintiff's  agency  or  other- 
Avise.  On  the  contrary,  it  is  beyond  dispute 
that  the  plaintiff's  connection  with  the  trans- 
action was  chiefly  if  not  wholly  in  conse- 
quence of  the  fact  that  he  had  a  customer 
who  desired  to  buy,  and  that  it  was  his  ef- 
forts in  his  customer's  behalf  which  finally 
resulted  in  inducing  the  defendant  to  sell 
at  a  mutually  satisfactory  price.  The  plain- 
tiff, although  known  to  the  defendant  to  be  a 
real  estate  broker,  was  known  to  him  only 
as  the  agent  of  a  prospective  purchaser  of 
the  defendant's  property,  and  his  activity  as 
an  agent  was  developed  wholly  in  buying  the 
property  and  not  in  selling  it." 

The  same  rule  applies  where  the  nego- 
tiations are  carried  on  in  an  endeavor  to 
procure  a  lessee  for  the  property.  Eaake 
v.  Griswold,  104  App.  Div.  137,  93  N' Y.  S.  459. 
And,  where  a  prospective  tenant  is  justified 
from  the  circiimstanoes  surrounding  the  trans- 
action in  presuming  that  a  broker  with  whom 
he  is  dealing  is  representing  the  owner  of  the 
property,  no  promise  by  the  tenant  to  pay  the 
broker's  commission  will  be'  implied.  Gold- 
enberg  v.  Sparago,  134  App.  Div.  626,  119 
N.   Y.   S.  272. 

If  an  owner  of  real  estate  desiring  to  dis- 
pose of  his  property  believes  that  he  is  deal- 
ing with  a  prospective  purchaser,  whereas  the 
person  with  whom  he  is  negotiating  is  a 
broker  and  is  acting  in  such  a  capacity,  and 
the  broker  is  aware  of  the  erroneous  impres- 
sion oonceived  in  the  mind  of  the  owner  as  to 
his  position  in  the  transaction  and  does 
nothing  to  dispel  the  illusion,  the  jury  should 
be  instructed  that  if  thev  find  these  factn  as 
stated,  the  broker  is  estopped  from  claiming 
compensation  from  the  owner  for  his  services 
in  an  action  therefor.  Mullen  y.  Bower,  22 
Ind.  App.  294,  53  N.  E.  790. 

Where  the  evidence  discloses  acta  on  the 
part  of  a  broker  inconsistent  with  his  alleged 
contract  to  represent  an  owner  of  real  estate 
in  procuring  a  purchaser,  such  as  acts  which 
show  efforts  in  the  interest  of  the  purchaser 
rather  than  the  seller,  no  promise  of  the  lat* 
ter  to  pay  for  the  broker's  services  can  be 
implied.  Roome  v.  Robinson,  99  App.  Div. 
143.  00  N.  Y.  S.  1065;  Coward  Invest.  Co.  v. 
Lloyd.  11  West.  L.  Rep.  (Manitoba)  339; 
Onsum  V.  Hunt,  2  Alberta  L.  Rep.  480,  12 
West.  L.  Rep.  680. 


Where  the  evidence  indicates  that  a  broker, 
in  endeavoring  to  effect  a  sale  of  real  estate, 
performs  services  which,  by  custom,  are  re- 
garded as  the  business  of  the  owner  of  the 
property  to  attend  to  in  negotiating  a  sale  the 
prospective  purchaser  may  justly  regard  him 
as  the  agent  of  the  owner  and  deal  with  him 
accordingly  without  incurring  liability  to  him 
for  negotiating  the  sale  of  the  property. 
Minto  y.  Moore,  1  Ala.  App.  556,  55  So.  542. 

The  fact  that  a  broker,  endeavoring  to 
effect  a  sale  of  real  estate,  speaks  disparag- 
ingly of  the  value  of  the  land  in  question  at 
an  interview  between  the  owner  and  a  pro- 
spective purchaser,  and  suggests  that  the 
price  asked  therefor  is  too  high,  is  sufficient 
in  the  absence  of  any  express  contract  of  em- 
ployment between  the  owner  and  the  broker 
to  justify  the  conclusion  on  the  part  of  the 
former  that  the  broker  is  acting  for  the  pur- 
chaser and  to  preclude  a  recovery  against  the 
owner  in  an  action  for  a  commission.  At- 
water  v,  Lockwood,  39  Conn.  45;  Woods  v. 
Palmer,  151  Mich.  30,  115  N.  W.  242;  Good- 
speed  v.  Robinson,  1  Hilt.  (N.  Y.)  423. 

Where  a  real  estate  broker  advertises  real 
estate  for  sale,  a  person  answering  such  an 
advertisement  has  the  right  to  assume  that 
the  broker  is  offering  the  property  for  sale 
in  behalf  of  the  o^inier  and,  in  the  absence  of 
an  express  contract  of  employment,  a  promise 
by  the  prospective  purchaser  to  pay  the 
broker  for  his  services  may  not  be  implied. 
Dartt  V.  Sonnesyn,  86  Minn.  55,  90  N.  W. 
115;  Kane  v.  Sherman,  21  N.  D.  2!^9,  130 
N.  W.  222. 

Where  a  broker,  in  the  absence  of  a  con- 
tract of  eni|Tloyment  with  an  owner  of  real 
estate,  refers  to  a  prospective  purchaser  or 
tenant  as  a  "customer,"  it  has  been  held  that 
the  meaning  which  the  owner  is  justified  in 
applying  to  the  expression  is  that  the  person 
to  whom  reference  is  made  is  one  for  whom 
the  broker  has  been  acting  in  buying  and  sell- 
ing real  estate  and  he  does  not,  therefore, 
incur  liability  to  the  broker  for  the  latter's 
services.  Weinhouse  v.  Cronin,  68  Conn.  250, 
36  Atl.  45 ;  Kaake  v.  Griswold,  104  App.  Div. 
137,  93  N.  Y.  R.  459.  See  also  Bunn  v.  Smith, 
190  111.  App.  530;  Fordtran  v.  Stowers,  52 
Tex.  Civ.  App.  226,  113  S.  W.  631. 

The  fact  that  a  broker  during  the  negotia- 
tions for  a  sale  of  real  estate  refers  to  a  pro^ 
spective  purchaser  as  his  "client"  is  justi- 
fication for  the  conclusion  reached  in  the 
mind  of  the  owner  of  the  property  that  the 
broker  is  representing  the  purchaser,  and  pre- 
cludes a  recovery  by  the  broker  of  renuniora- 
tion  from  the  owner  for  his  services.  Haynoa 
v.  Fraser,  76  App.  Div.  627,  78  N.  Y.  S.  794; 
Lotz  V.  Levy,  120  App.  Div.  477,  104  N.  Y.  S. 
1058;  Miller  v.  Waclark  Realty  Co.  139  App. 
Div.  47,  123  N.  Y.  S.  837,  839;  Morris  v. 
Poundt,  .51  ^lisc.  6,  99  X.  Y.  S.  844;  Kano 
v.  Sherman,  21  N.  D.  249,  130  N.  W.  222. 
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In  Loeffler  v.  Friedman,  26  Misc.  750,  57 
N.  Y.  S.  281,  it  appeared  that  a  broker  re- 
peatedly referred  to  an  intending  purchaser 
as  "my  party/'  and  it  was  held  that  no  re- 
covery against  the  owner  as  on  an  implied 
contract  of  employment  could  be  had. 

Where  a  broker,  with  whom  an  owner  of 
real  estate  is  negotiating  to  procure  a  loan 
on  his  property,  performs  services  which  are 
obviously  for  the  benefit  of  the  lender,  such 
as  inspecting  the  land  offered  as  security  and 
employing  an  attorney  to  give  an  opinion  as 
to  the  sufficiency  of  the  title,  the  owner  of  the 
property  is  justified  in  assuming  that  the 
broker  is  working  for  the  lender,  and  no  em- 
ployment by  the  owner  may  be  implied, 
llibbard  v.  Ford   (Okla.)   155  Pac.  510. 

Xo  contract  of  employment  between  an 
owner  of  real  estate  and  a  broker  negotiating 
for  the  sale  thereof,  will  be  implied  where  the 
broker  is,  as  a  matter  of  fact,  acting  for  a 
prospective  purchaser  unknown  to  the  owner, 
for  the  reason  that  an  agent  may  not  legally 
represent  both  parties  to  a  transaction  with- 
out their  consent,  and  simple  acquiescence  in 
the  broker's  acts  by  the  owner  will  not  be 
construed  to  be  such  consent.  Summa  v. 
Dcreskiawicz,  82  Conn.  547,  74  Atl.  906; 
John  v.  Thrower,  11  Ga.  App.  494,  75  S.  E. 
819;  Blake  v.  Stump,  73  Md.  160,  172,  20  Atl. 
788,  10  L.  R.  A.  103;  Carroll  v.  O'Shea,  18 
K.  Y.  S.  146;  Bouthiller  v.  Des  Gagnes,  28 
West.  L.  Rep.  (Manitoba)  388,  17  Dominion 
L.  Rep.  733. 

I     In  Lindt  v.   Schlitz  Brewing   Co.  113   la. 
200,  84  N.  W.  1059,  it  appeared  that  a  corpor- 
ation, as  the  result  of  negotiations  begun  by  a 
l)roker,  sold  some  of  its  real  estate  'to  one, 
•who,  the  company  knew,  was  to  pay  a  com- 
mission to  the  broker  referred  to  for  procur- 
ing the  sale.     Before  closing  the  transaction, 
the  company  obtained  from  the  broker  a  writ- 
ten waiver  of  any  claim  he  might  contemplate 
presenting  against  it  for  compensation  in  the 
matter.     The  broker   alleged   that  the   con- 
sideration for  the  waiver  was  an  oral  promise 
on  the  part  of  tlie  representative  of  the  com- 
pany   who    procured    it,    that    the    company 
would  have  more  business  of  the  same  nature 
in  the  future  which  would  be  given  to  the 
broker  and  for  his  services  in  connection  with 
which  he  would  be  remunerated  by  the  com- 
pany.     The    company's    subsequent    business 
was*  not  placed  in  the  hands  of  the  broker. 
The  court  held  that  regardless  of  the  alleged 
failure  of  consideration  for  the  waiver  of  his 
supposed  right  to  a  commission,  if  the  com- 
pany   relied    on    the    waiver    in    completing 
the*  transaction,     this     fact     precluded     a 
recovery  by  the  broker  as  on  an  implied  con- 
rr.K't  to  pay  for  the  services  rendered,  for  the 
reason  that,  while  a  broker  may   represent 
:)')th  parties  to  a  transaction  when  the  fact  is 
:;nown  to  the  parties  concerned  the  w^'  it 
referred  to  was  sufficient  to  negative  the  pos 


sibility   of  any   such  understanding  on  the 
part  of  the  company. 

Where  a  person's  attitude  is  that  of  a  pro- 
spective purchaser,  and  an  owner  of  real  estate 
so  regards  him,  such  a  person  may  not  recover 
of  the  owner  compensation  for  his  services  as 
a  broker  on  procuring  a  purchaser  for  the 
property.  Woods  v.  Palmer,  151  Mich.  30,  115 
N.  W.  242;  Whitehouse  v.  Drisler,  37  App. 
Div.  525,  66  N.  Y.  S.  95;  Shapiro  v.  Shapiro, 
117  App.  Div.  817,  103  N.  Y.  S.  305;  Segnitz 
V.  A.  Grossenbach  Co.  158  Wis.  611, 149  N,  W. 
159;  Nixon  v.  Dowdle,  20  West  L.  Rep. 
(Manitoba)  749,  2  Dominion  L.  Rep.  397. 

Where  a  broker,  after  unsuccessfully  en- 
deavoring to  procure  a  purchaser  for  real  es- 
tate of  his  principal,  offers  to  purchase  the 
property  himself  but  the  owner  refuses  to 
convey  to  him,  the  broker  may  not  recover 
an  agreed  compensation  under  his  contract  of 
employment  for  his  services  in  procuring  a 
purchaser  willing  and  able  to  buy  nor  on  the 
quantum  meruit,  for  the  reason  that  his  offer 
to  purchase  terminates  the  agency,  the  rela- 
tion of  seller  and  purchaser  being  inconsistent 
with  that  of  principal  and  broker.  Wester- 
gaard  v.  Weyl,  21  West.  L.  Rep.  ( Sask. )  403. 

It  the  evidence  shows  that  a  broker  was 
actually  working  In  the  interest  of  a  pro- 
spective tenant,  the  law  will  not  imply  a 
promise  on  the  part  of  the  lessor  to  pay  for 
his  services.  Read  v.  Stui^ges,  176  App.  Div. 
667,  168  N.  Y.  S.  659. 

\^'here  the  evidence  in  an  action  for  a 
broker's  commission  disclosed  that  a  broker, 
while  presumably  seeking  a  direct  loan  of 
monev  for  an  owner  of  real  estate  to  be  se- 
cured  by  a  mortgage  on  the  latter's  property 
was  in  reality  seeking  a  loan  on  his  own  ac- 
count with  the  object  of  investing  part  of  it 
in  a  mortgage  on  the  alleged  principal's 
property,  it  was  held  that  the  law  would  not 
imply  a  promise  on  the  part  of  the  owner  to 
pay  the  broker  for  his  efforts  in  procuring 
a  loan  which  was  ultimately  obtained,  for  the 
reason  that  the  dual  relation  of  mortgagee 
and  broker  could  not  consistently  with  the 
best  interests  of  the  owner  of  the  real  estate 
exist  in  the  broker  at  one  time.  Maxwell  v. 
Massachusetts  Title  Ins.  Co.  206  Mass.  197, 
92  N.  E.  42. 

Acrr  OF  Co-owweb. 

A  part  owner  of  real  estate  who,  before  the 
transaction  is  completed,  has  notice  of  the 
employment  by  his  co-owner  of  a  broker  to 
procure  a  purchaser  for  the  property  and 
enters  no  objection,  impliedly  ratifies  the 
employment  and  is  liable  to  the  broker  for 
compensation  for  the  services  rendered. 
Graves  v.  Bains.  78  Tex.  92,  14  S.  W.  256, 

In  McKinnon  v.  Hope,  118  Ga.  462,  45  S.  F. 
413,  a  broker  sought  to  recover  a  commissirn 
in  an  action  against  two  joint  owners  of  real 


REYNOLDS  ▼.  ADAMS  EXPRESS  CO. 

lit  N.  Oar,  487, 


1071 


estate  for  the  sale  of  their  property,  w'hich 
aale  he  was  instrumental  in  bringing  about 
under  a  contract  of  e^iployment  with  one 
of  the  owners  only.  The  other  owner  having 
been  informed  of  the  sale  expressed  satisfac- 
tion with  the  terms  and  assisted  in  drawing 
up  and  executing  the  title  papers.  The  evi- 
dence was  held  to  be  sufficient  to  warrant  the 
jury  in  inferring  a  ratification  of  the  contract 
of  employment  by  the  owner  who  had  not 
joined  in  its  execution  but  had  accepted  the 
benefits  of  the  sale. 

In  Forney  v.  Stoll,  20  Pa.  Dist.  10, 
real  estate  was  desirous  of  disposing  of  her 
it  appeared  that  one  of  two  joint  owners  of 
interest  in  the  property,  and  in  reply  to  a 
letter  sent  by  her  to  the  other  joint  owner  the 
latter  agreed  to  sell  her  share  at  any  time 
the  other  owner  or  Uie  latter's  agent  should 
procure  a  purchaser  of  the  whole  property. 
It  waa  held  that  a  jury  should  not  be  per- 
mitted to  infer  an  authorization  of  employ- 
ment of  the  broker  on  the  part  of  the  owner 
acquiescing  in  the  sale  desired  by  the  oo- 
owner. 

It  has  been  held  that  where  executors  of  a 
will  were  authorized  to  convey  certain  real 
estate  only  if  both  agreed  to  join  in  the  con- 
veyance, a  letter  written  by  one  of  them  to  a 
firm  of  real  estate  agents  outlining  his  au- 
thority and  suggesting  a  price  at  which  the 
property  might  be  sold,  was  not  an  authori- 
zation of  the  agents  to  consummate  a  sale 
of  the  property  for  which  they  might  recover 
remuneration  in  an  action  against  the  in- 
dividual executor  after  an  ineffectual  convey- 
ance by  them.  McLendon  t.  Seidell,  140  G*. 
74,  78  &  £.  410. 
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Carriers    ^    DeTiatlon    from     Agreed 
Method  of  Transportation  —  Effect. 

The  contract  of  carriage  by  express  of  a  car 
of  horses  is  abandoned  by  the  carrier  putting 
it  in  a  freight  train,  so  that,  notwithstanding 
stipulation  of  the  contract,  on  which  the  rate 
is  based,  that  the  carrier's  liability  shall  in 
no  event  exceed  the  agreed  valuation  of  $100 
for  each  horse,  the  shipper  may  recover  the 
entire  damage  to  them,  and  tnis  though  it 
in  an  interstate  shipment. 

[See  note  at  end  of  this  case.] 


Appeal    and    Error   ^    Qnestions    Not 
Raised  Below. 

Objection  that  shipper  did  not  give  written 
notice  of  claim  in  the  time  provided,  not  hav- 
ing been  urged  on  the  argument  and  being 
only  mentioned  in  tiie  brief  without  discus- 
sion, should  be  considered  abandoned  under 
supreme  court  rule  34  (164  N.  C.  551,  81 
S.  E.  xii). 

Carriers    of   Live    Stook   ^    Notice    of 
Claim  —  Waiver. 

Requirement  in  contract  of  shipment  for 
written  notice  of  claim  within  thirty  days 
will  be  regarded  waived,  where  the  carrier's 
agents  are  fully  cognizant  of  the  injury  to 
the  horse  shippied  and  the  attendant  circum- 
stances, and  the  carrier  sends  a  veterinary 
surgeon  to  treat  it. 

[See  9  Ann.  Cas.  17;  14  Ann.  Cas.  416; 
Ann.  Cas.  1914A  231;  61  Am.  St.  Rep.  358.] 

Appeal  from  Superior  Court*  Forsyth 
eoanty:    Webb,  Judge. 

Action  by  W.  N.  Reynolds,  plaintiff,  against 
Adams  Express  Company,  defendant.  Judg- 
ment for  plaintiff.    Defendant  appeals.    Ar- 

HBMSD. 

[488]  The  action  was  to  recover  for  in- 
juries to  a  racing  mare,  shipped  by  express 
over  a  route  of  defendant  company  from  Win- 
chester, Va.,  to  Hanover,  Pa.,  in  September, 
1913. 

There  was  denial  of  Uability  <m  the  part  of 
defendant,  and  plea,  further,  that  in  refer- 
enoe  to  this  shipment  defendant  was  a  com- 
mon carrier,  engage  in  interstate  commerce; 
that  it  had  filed  its  schedule  of  rates  with 
the  Interstate  Commerce  Commision,  and  un- 
der the  eontraoi  of  shipment  the  company's 
liability,  in  any  event,  was  restricted  to  $100. 
The  schedule  of  rates  were  presented  in  evi- 
dence in  support  of  the  plea. 

On  issues  submitted,  the  jury  rendered  the 
following  verdict: 

1.  Did  the  defendant  breach  its  contract,  as 
alleged  in  the  complaint?    Answer:  "Yes.'' 

2.  If  so,  was  the  plaintiff's  horse  injured 
by  the  negligence  of  the  defendant  while  being 
transported  in  violation  of  the  said  contrac't, 
as  alleged  in  the  complaint?    Answer:  "Yes." 

3.  What  damage,  if  any,  has  the  plaintiff 
sustained  by  reason  of  said  injury?  Answer: 
"$2,600." 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed,  assigning 
for  error,  chiefly,  that  the  jury  were  allowed 
to  award  damages  in  excess  of  the  amount 
specified  in  the  contract. 

Winston  d  Bigga,  J,  O.  Buwtcn,  Waiaon, 
Wesson  d  Robmaon  and  R.  &,  Parker  for 
appellant. 

Manly,  Hendren  d  Wamble  for  appellee. 


1072 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


Hoke,  J.  {after  stating  the  facets), — The 
complaint  alleged  and  the  proof  on  the  part 
of  plaintiff  tended  to  show  that  in  September, 
1913,  '*the  plaintiff  through  his  duly  author- 
ized agent,  H.  N.  Reaves,  and  in  the  name  of 
said  H.  N.  Reaves,  contracted  with  the  de- 
fendant to  carry  by  express  two  race  horses 
from  the  town  of  Winchester,  Va.,  to  the 
town  of  Hanover,  Pa.,  and  that  said  H.  N. 
'  Reaves  paid  the  defendant  the  charges  re- 
quired for  the  transportation  of  said  horses 
by  express  and  contracted  with  the  plaintifi^s 
agent  to  ship  them  by  express  from  Winches- 
ter, Va.,  to  Hanover,  Pa.  When  the  car  in 
which  the  horses  were  being  shipped  reached 
York,  Pa.,  it*  was  [489]  cut  off  from  the  ex- 
press train  and  placed  on  the  freight  yards, 
wh^re  it  wa^  allowed  to  remain  for  several 
hours,  and  was  then,  in  violation  of  the  de- 
fendant's contract,  attached  to  a  freight  train, 
and  the  said  horses  were  hauled  from  York, 
Pa.,  to  Hanover,  Pa.,  by  freight  train,  which 
was  in  violation  of  the  defendant's  contract, 
it  having  contracted  to  ship  said  horses  by 
express.  That  while  the  car  was  being  shifted 
by  the  freight  trains  on  the  yards  at  York, 
Pa.,  and  on  the  route  to  Hanover,  it  was 
handled  in  such  a  rough  and  careless  Hianner 
that  one  of  the  horses,  a  mare  named  'Eudo- 
ra,'  was  knocked  down  twice,  and  was  serious- 
ly and  permanently  Injured." 

The  evidence  introduced  by  plaintiff  tend- 
ed to  show,  further,  that  the  horses  were  in  a 
car  prepared  for  the  purpose  and  for  use  only 
in  conection  with  passenger  train  service,  and 
that  the  witnesses  had  never  known  of  horses 
in  til  at  kind  of  oar,  shipped  by  express,  being 
connected  with  freight  traina.  That  the  in- 
jured mare  was  a  racing  animal  of  unusual 
success  and  great  promise  and  was  worth 
$4,500  or  $6,000,  and  that  by  reason  of  the 
injuries  received  while  on  the  freight  yards 
and  being  conveyed  by  freight  train  her  value 
was  reduced  to  $250  or  $400. 

In  regard  to  conditions  caused  by  change 
in  the  character  of  the  shipment,  one  of  plain- 
tiff's witnesses,  D.  P.  Verner,  the  mare's 
keeper,  testified,  among  other  things,  as  fol- 
lows: "When  we  reached  York,  the  mare 
was  all  right,  just  like  she  left  Winchester. 
VA'e  got  into  York  some  time  before  day. 
When  I  waked  the  next  morning  I  looked  out, 
and  we  were  in  the  York  yards.  I  do  not 
know  exactly  what  time  we  left  York,  but 
we  left  on  a  freight  train  of  about  forty  cars. 
This  express  car  was  about  the  middle  of  the 
train.  We  were  in  the  car,  sitting  on  the 
side-track  at  York,  and  they  turned  loose 
three  box  cars  and  hit  this  car  and  knocked 
this  nfare  do^vn,  and  it  took  two  of  us  to  get 
her  up.  I  looked  to  see  what  hit  the  car,  and 
three  box  cars  were  coming,  turned  loose, 
and  hit  the  car,  knocked  two  of  the  horses 
down  and  knocked   the  trunks  and  sulkeys 


down  on  each  other,  and  then  they  put  ue  on 
this  freight  train.  They  were  shifting  and 
making  up  this  freight  train  with  this  ex- 
press car  in  it.  When  we  started  to  York. 
they  would  run  a  while  and  stop  and  knock 
the  cars  against  each  other — just  keep  oa 
doing  that  way — and  knocked  her  down  about 
halfway  between  York  and  Hanover.  When 
they  knocked  her  down,  it  took  two  of  us  to 
get  her  up.  Her  hip  was  skinned  and  all  the 
hair  was  cut  loose  on  her  hind  feet.  They 
knocked  her  down  again  about  halfway  be- 
tween York  and  Hanover,  and  we  got  her  np 
again,  and  she  was  awful  nervous.  I  had  to 
stand  at  her  head  practically  all  the  way, 
and  the  train  was  running  so  you  could  not 
stand  still,  and  the  trunks  and  sulkeys  flap- 
ping about  and  making  such  a  noise,  and  they 
[490]  would  stop  and  knock  up  against  the 
mare  and  knocked  her  against  the  bar  2x4 
across  her  breast  and  knocked  the  window 
out  at  her  head — ^just  knocked  her  around  all 
the  way.  I  stood  at  her  head  all  the  way 
from  Y'ork,  trying  to  keep  her  quiet.  They 
were  handling  her  so  rough  she  could  not 
stand  still,  and  she  was  excited.  They  had 
knocked  her  down  twice  and  she  was  nervous, 
and  I  was  trying  to  keep  her  quiet  as  best  I 
could.  It  looked  like  they  would  be  running 
and  all  at  once  stop  and  throw  all  of  us  on 
the  horses.  The  other  caretakers  were  trying 
to  hold  their  horses  to  keep  them  quiet. 
When  traveling  witli  horses  by  express,  the 
express  company  sends  an  express  messenger 
with  us  in  the  car.  An  express  messenger 
started  out  with  us  from  Winchester,  but  I 
did  not  see  anything  more  of  him  after  we 
left  York.  He  would  not  go  in  the  freight. 
They  are  supposed  to  send  a  messenger  with 
a  car-load  of  liorses.  I  have  traveled  a  great 
deal  in  cars  with  horses  shipped  by  express. 
In  a  shipment  by  express  I  never  knew  a  car 
that  I  was  in  put  in  a  freight  train  before. 
Ordinarily,  express  cars  are  hauled  in  expre^ 
or  passenger  trains.  Scune  of  them  are 
through  express.  W'hen  we  reached  Hanover 
this  mare  was  in  bad  condition;  looked  like 
she  was  on  the  verge  of  a  chill,  and  could  not 
walk;  had  to  sort  of  push  her  along.  She 
looked  like  she  was  broken  down  in  the  back : 
walked  like  a  hog  broken  down  in  the  loins, 
back  of  her  hind  legs.  Looked  like  the  meat 
was  cut  loose  on  her.  hind  legs  from  the  hock 
down  to  the  hoof;  right  hip  skin  knocked  off 
and  left  hip  bone  was  injured;  wasn't  much 
skin  off'  of  it.  There  was  a  piece  as  big  as 
your  two  hands  on  the  right  hip,  but  on  the 
left  hip  just  a  little  place,  but  it  was  sorer 
than  the  right  hip." 

For  defendant  there  was  evidence  tending 
to  show  that  while  it  was  not  customary  to 
aliip  horses  under  this  kind  of  contract  by 
freight,  it  was  sometimes  done  for  short  dis- 
tances and  when  no  time  would  be  lost  by  it. 
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Defendant  also  hitroduced  the  schedule  of 
rates  filed  with  the  Interstate  Commerce  Com- 
mission showing  the  alternatlTe  rates  for 
shipment  by  express  where  liability  was  lim- 
ited to  $100  and  less  sums  and  an  increased 
rate  where  valuation  exceeded  that  sum,  and 
relied  on  a  clause  in  the  contract  of  shipment 
in  which  these  rates  were  set  forth,  the  evi- 
dence tending  to  show  that  plaintiff  had  se- 
lected and  made  his  contract  in  reference  to 
the  lower  rate  and  containing  provision  that 
the  shipper^  in  order  to  avail  himself  of  the 
lower  rates,  had  valued  each  horse  at  $100 
and  ^'expressly  agreed  that  in  no  event  shall 
the  express  company  be  liable  in  excess  of  the 
above  valuation;"  and,  in  this  connection,  F. 
Mantz,  division  agent  of  the  company,  testi- 
fied as  follows: 

"This  is  the  contract  that  I  made  with  Mr. 
Reaves.  I  was  in  Winchester  when  this  con- 
tract was  signed.  I  askdd  Mr.  Reaves  whether 
[491]  he  wanted  to  put  any  value  on  the 
horses,  and  he  says,  'Oh,  I  guess  not,'  and 
so  he  signed  the  contract.  They  were  put 
down  at  $100.  I  told  him  it  would  cost  more 
money  if  he  put  a  value  on  them,  which  he 
knew.  He  said,  'All  right,  let  it  go  at  that.' 
He  took  the  lower  rate.  I  told  him  it  would 
cost  him  more  money  if  he  put  the  value  on 
til  em.  Each  horse  was  valued  at  $100  and 
the  cost  of  a  car  from  Winchester  to  Hanover 
would  be  $100.  That  was  the  rate  he  paid. 
I  rode  as  far  as  York  in  this  train.  It  is  17 
miles  from  York  to  Hanover.  When  stock  is 
shipped  by  express  they  often  carry  them  in 
freight  trains  for  short  distances  to  make 
better  time.  They  frequently  send  them  by 
freight,  but  it  is  not  customary.  It  is  not 
customary,  as  a  rulej  but  they  send  them  by 
freight  very  often  to  make  better  time.  Tlie 
rate  given  by  Adan)s  Express  Company  and 
filed  with  the  Interstate  Commerce  Commis- 
sion, as  shown  by  this  certificate  of  the  secre- 
tary of  the  Interstate  Commerce  Commission, 
is  $1  a  hundred  from  Winchester  to  Hanover. 
Taking  car-load  of  horses,  10,000  pounds, 
makes  $100." 

It  is  a  recognized  principle  in  our  system 
of  procedure  that  a  verdict  may  be  inter- 
preted and  allowed  significance  by  proper  ref- 
erence to  the  pleadings,  the  evidence,  and  the 
charge  of  the  court.  Fayetteville  Fourth 
Bank  v.  Wilson,  168  N.  C.  567,  84  S.  E.  866; 
Donnell  v.  Greensboro,  164  N.  C.  330,  80  S.  E. 
377. 

It  is  also  well  understood  with  us  that  ex- 
press companies  are  "agencies  organized  for 
the  purpose,  at  a  higher  price,  of  providing 
greater  security  and  dispatch  in  the  delivery 
of  freight,"  a  fact  that  the  evidence  in  this 
instance  tends  to  support  and  generally  of 
sufficient  notoriety  to  permit  and  require  tliat 
the  Court  should  take  judicial  notice  of  it. 
Furniture  Co.  v.  Southern  Express  Co.  144 
Ann.  Cas.  1918C. — 68. 


N.  C.  pp.  639-643,  57  S.  E.  464  j  Alsop  v. 
Southern  Express  Co.  104  N.  C.  278,  10  S.  E. 
297,  6  L.R.A.  271.  And  considering  the  rec- 
ord in  reference  to  these  admitted  principles, 
we  think  that  the  breach  of  contract  shown 
in  this  verdict  establishes  such  a  departure 
from  the  agreement,  in  its  essential  terms  and 
purpose,  as  to  justify  the  plaintiff  in  ignoring 
its  provisions  and  suing  for  the  entire  dam- 
ages. 

This  position  that  a  willful  and  substantial 
deviation  from  the  provisions  of  the  contract 
of  shipment  will  amount  to  an  abandonment 
of  the  same  for  the  time  on  the  part  of  the 
carrier  and  justify  a  recovery  for  the  entire 
damages  notwithstanding  the  restrictive  fea- 
tures as  to  valuation  contained  in  the  con- 
tract, is  upheld  in  many  well  considered  cases 
on  the  subject,  and,  in  our  opinion,  fully  sus- 
tains the  recovery  allowed  in  the  present  in- 
stance. McKahan  v.  American  Express  Co. 
209  Mass.  270,  Ann.  Cas.  1912B  612,  95  N.  E. 
785;  reported  also  in  35  L.R.A.(N.S.)  1046; 
Pavitt  V.  Lehigh  Valley  R.  Co.  153  Pa.  St. 
302,  25  Atl.  1107;  Pacific  Coast  Co.  v.  Yukon 
Independent  Transp.  Co.  153  Fed.  pp.  29-36, 
83  C.  C.  A.  306;  Swift  v.  Furness,  87  Fed. 
345;  St.  Louis,  etc.  R.  Co.  v.  Caldwell,  89 
Ark.  218,  116  S.  W.  210;  Chicago  Great  West- 
ern R.  Co.  V.  Dunlap,  71  Kan.  67,  80  Pac.  34; 
[492]  Garnett  v.  Jones,  6  B.  &  Aid.  53,  7  E. 
C.  L.  19;  106  English  Rep.  (Reprint)  1113; 
4  R.  C.  L.  p.  817 ;  6  Cyc.  p.  396. 

In  McKahan's  case,  supra,  it  was  held: 
"If  a  carrier  forwards  a  car  of  horses  by  a 
train  other  than  that  provided  for  by  the 
contract,  upon  which  a  care-taker  was  to  ac- 
company them,  he  abrogates  the  carriage  con- 
tract, at  the  election  of  the  shipper,  and  de- 
prives himself  of  the  benefit  of  a  provision 
therein  which  fixes  the  value  of  the  horses  for 
purposes  of  transportation." 

In  Pacific  Coast  Co.  v.  Yukon  Independent 
Transp.  Co.  supra,  the  principle  is  stated  by 
Gilbert,  J.,  as  follows:  "It  is  contended  that 
the  district  court  erred  in  holding  the  appel- 
lants liable  for  damage  for  the  decay  of  per- 
ishable goods  when  the  bills  of  lading  pro- 
vided that  they  should  not  be  responsible  for 
the  decay  of  perishable  articles  or  damage  to 
any  article  'arising  from  the  effect  of  heat  or 
cold,  sweating,  or  fermentation.'  The  answer 
to  this  contention  is  that  the  limitations  of 
liability  expressed  in  the  bills  of  lading  were 
applicable  only  to  the  voyage  contemplated  in 
the  contract.  They  do  not  relieve  the  carrier 
from  liability  for  damages  resulting  from  the 
delay  occasioned  by  the  abandonment  of  the 
voyage  and  the  return  of  the  vessel  to  Seattle. 
6  Cyc.  383;  Balien  v.  Jolly,  6  Times  L.  Rep. 
(Eng.)  345;  Leduc  v.  Ward,  20  Q.  B.  D. 
(Eng.)  475.  In  the  latter  case  the  Court 
said:  *It  follows  that  when  the  defendant's 
ship  went  off  the  ordinary  track  of  a  voyage 
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from  Fiume  to  Dunkirk  to  a  port  not  on  the 
course  of  that  voyage,  such  as  Glasgow,  there 
was  a  deTiation,  and  she  was  then  on  a  new 
voyage,  different  from  the  one  contracted  for, 
to  which  the  accepted  perils  clause  did  not 
apply,  and,  therefore,  the  ship  owner  is  re- 
sponsible for  the  loss  of  the  goods/  And  in 
4  Ruling  Case  Law  it  is  said:  'A  carrier  un- 
justifiahly  deviating  from  the  agreed  or  cus- 
tomary route  or  mode  or  maamer  of  transpor- 
tation becomes  liable  as  insurer  for  loss  of  or 
injury  to  the  shipment  and  cannot  avail  him- 
self of  any  exceptions  made  in  his  behalf  in 
the  contract  of  agreement.' '' 

True,  the  contract  of  shipment  as  entered 
into  between  these  parties  was  at  a  stipulated 
rate  and  an  agreed  valuation,  and  there  is 
stipulation,  also,  '*that  in  no  event  shall  the 
express  company  be  liable  for  the  horses  in 
excess  of  $100  value  each."  But  where  the 
company  voluntarily  and  without  just  cause 
or  excuse  has  abandoned  the  mode  and  man- 
ner of  transportation  contemplated  and  pro- 
vided for  by  the  contract,  the  shipper,  as  we 
have  seen,  is  justified  in  treating  the  contract 
as  abrogated  for  the  time  being,  and  for  in- 
juries received  during  such  period  and  inci- 
dent to  such  breach  he  may,  as  stated,  recover 
for  the  entire  damages  suffered,  notwithstand- 
ing the  restrictions  as  to  value;  these,  being 
but  a  part  of  the  contract,  are  also  ineffective 
while  the  carrier  is  acting  outside  of  the  con- 
tract and  its  obligations.  And  the  [493]  same 
answer  will  suffice,  we  think,  for  another  ob- 
jection insisted  on  by  defendant,  that  to  up- 
hold the  present  recovery  would  be  in  viola- 
tion of  the  regulations  of  the  Interstate  Com- 
merce Commission  establishing  alternative 
rates  and  sanctioning  a  limitation  of  liability 
for  the  lower  rate.  These  rates  were  estab- 
lished and  approved  in  reference  to  contracts 
of  shipment  by  express,  and  do  not  and  were 
not  intended  to  apply  where  the  carrier  had 
wrongfully  resorted  to  an  entirely  different 
mode  of  shipment.  It  is  true,  as  argued,  that 
the  decisions  of  the  Supreme  Court  of  the 
United  States  afford  the  final  and  controlling 
rule  on  this  subject,  and  that  they  have  been 
very  insistent  in  enforcing  the  provisions  of 
the  Federal  statutes  designed  and  intended 
to  prevent  undue  preferences  and  discrimina- 
tions among  shippers;  but  so  far  as  examined, 
and  in  reference  to  the  question  presented  on 
this  appeal,  they  have  only  upheld  these  rat- 
ings and  incidental  valuations  where  the  ship- 
ments were  of  the  kind  included  in  the  con- 
tract and  as  to  injuries  inflicted  while  the 
contract  was  in  the  course  of  performance 
and  where  it  clearly  contemplated  that  the 
valuation  agreed  upon  should  form  the  basis 
of  adjustment. 

In  Atchison,  etc.  R.  Co.  v.  Kobinson,  233 
r.  S.  173,  34  S.  Ct.  556,  58  U.  S.  (L.  ed.) 
901,  to  which  we  were  referred  by  counsel, 
the  defendant  in  error  was  inBisting  on  the 


validity  of  an  oral  and  special  contract  dif- 
fering from  a  written  bill  of  lading  as  to  the 
shipment  and  in  violation  of  the  published 
rates  of  Interstate  Commerce  Commission  ap- 
plicable to  that  character  of  shipment,  and  it 
was  held  that  the  bill  of  lading  and  the  rate 
applicable  thereto  should  prevail.  And  in 
Georgia,  etc.  R.  Co.  v.  Bush  Milling  Co.  to 
which  we  were  more  especially  referred,  it 
was  held  that  when  the  carrier  had  made 
delivery  to  a  wrong  person  there  was  a  "fail- 
ure to  deliver"  in  breach  of  the  contract  of 
shipment,  and  a  claim  therefor  was  subject 
to  a  provision  of  the  contract  requiring  such 
claims  to  be  presented  im  four  months,  and 
that  the  effect  of  such  a  provision  could  not 
be  avoided  by  the  shipper  bringing  his  action 
in  trover  and  thus  attempting  to  ignore  a 
provision  of  the  contract  applicable  to  and 
controlling  as  to  the  rights  of  the  parties. 
But  neither  of  these  decisions,  as  we  under- 
stand them,  is  in  conflict  with  the  position 
that  when  the  carrier  has,  in  breach  of  its 
agreement,  entered  upon  a  character  of  ship- 
ment entirely  different  from  that  provided  for 
in  the  contract,  the  shipper,  ae  to  injuries 
inflicted  during  such  breach,  is  relieved  from 
the  restrictive  and  all  other  features  of  the 
contract,  and  may  maintain  his  suit  for  the 
entire  injury  suffered.  If  the  salutary  pro- 
visions of  the  statute  enacted  to  prevent  dis- 
crimination is  in  any  way  threatened  by  such 
a  ruling,  it  could  be  the  better  preserved  by 
allowing  the  carrier  to  deduct  the  ahipping 
rate  for  the  full  value  applicable  to  the  char- 
acter of  shipment  to  which  he  has  seen  fit  to 
resort.  [494]  The  obligation  that  a  written 
notice  of  the  present  claim  was  not  made 
within  thirty  days  was  not  urged  on  the 
argument,  and,  being  only  mentioned  in  the 
brief  without  discussion,  under  our  rules, 
should  be  considered  as  abandoned.  Vol.  164, 
Rule  34.  Winbome  Guano  Co.  v.  Plymouth 
Mercantile  Co.  168  N.  C.  223,  84  S.  E.  861. 

The  requirements  for  presentation  within 
80  short  a  period  has  been  held  unreasonable 
with  us.  Phillips  v.  Seaboard  Air  Line  R.  Co. 
172  N.  C.  86,  89  S.  E.  1057;  Gwyn  Harper 
Mfg.  Co.  V.  Carolina  Cent.  R,  Co.  128  N.  0. 
280,  38  S.  E.  894,  83  Am.  St.  Rep.  675.  And, 
in  any  event,  on  the  facts  of  this  record,  such 
a  requirement  would  be  regarded  as  having 
been  waived,  it  appearing  that  the  agents 
of  the  defendant  company  were  fully  cog- 
nizant of  the  injury  to  the  mare  and  the 
attendant  circumatances;  the  company  sent 
a  veterinary  surgeon  to  treat  her,  and  the 
division  agent  of  the  company  ^as  informed 
by  letter  of  the  injury  and  went  himself  to 
see  about  it,  and  "called  around  pretty  nearly 
every  day,  and  was  anxious  to  see  how  she 
was  getting  on."  Washington  Horse  Exch. 
V.  Louisville,  etc.  R.  Co.  171  N.  C.  65,  87 
S.  E.  941;  Newborn  v.  Louisville,  etc.  R.  Co. 
170  N.  C.  pp.  205-210,  87  S.  B.  37;  Baldwin 
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V.  Atlantic  Coast  Line  R.  Co.  170  N.  C.  12, 
8C  S.  E.  776. 

We  find  no  reason  to  disturb  the  results 
of  the  trial,  and  the  judgment  for  plaintiff  is 
affirmed. 

No  error. 

NOTB. 

Effect  on  liability  of  Carrier  of  Goods 
by  Land  of  Departure  from  Agreed 
Method  of  Traneportation* 

Since  the  publication  of  the  note  to  Mc- 
Kahan  v.  American  Express  Co.  Ann.  Cas. 
1912B  612,  there  has  apparently  been  but  one 
decision  besides  the  reported  case  oi^  the  effect 
on  the  liability  of  a  common  carrier  of  goods 
by  land  of  a  deviation  from  the  method  by 
which  it  has  agreed  to  transport  the  goods. 

In  the  reported  case  it  is  held  that  a  car- 
rier transporting  by  freight  property  shipped 
by  express  cannot  avail  itself  of  a  limitation 
of  liability  contained  in  the  contract  of  ship- 
ment. 

In  Smith  v.  Wabash  R.  Co.  (Mo.)  182 
S.  W.  764,  it  appeared  that  a  carrier 
agreed  to  furnish  a  certain  kind  of  car  for  a 
shipment  of  fruit,  but  instead  furnished  a 
car  of  another  kind,  not  adapted  to  the  pres- 
ervation of  perishable  goods.  The  shipper 
loaded  it  in  ignorance  of  the  fact  that  it  did 
not  conform  to  the  i^eement.  It  was  held 
that  the  carrier  was  liable  for  injury  to  the 
fruit  while  in  transit. 

The  liability  of  a  carrier  of  goods  or  live 
stock  by  land  for  a  deviation  from  the  agreed 
route  is  discussed  in  the  notes  to  Empire 
State  Cattle  Co.  v.  Atchison,  etc.  R.  Co.  15 
Ann.  Cas.  70;  Atlantic  Coast  Line  R.  Co.  v. 
Hinley-Stephens  Co.  Ann.  Cas.  1914B  999; 
and  Louisville,  etc  R.  Co.  t.  Odil,  64  Am. 
St.  Rep.  820. 

As  to  the  duty  of  a  carrier  to  ice  cars  con- 
taining perishable  freight,  and  the  effect  of 
a  breach  of  a  contract  to  ice,  see  the  note  to 
Brennisen  t.  Pennsylvania  R.  Co.  10  Axip. 
Cas.  169. 
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New  York  Court  of  Appeals — July  11,  1916. 

2 IS  N.  r.  S9e;  Its  N.  E.  &S4. 

Pnblie    ImproTemonts    —    l^bat    Oon- 
•titntes  —  RemoTal  of  Aebee. 

Under  the  Lien  Law  (Consol.  Laws,  c.  33) 
§  2    (McKinney's  Consol.  Laws,  Book  32,  p. 


10),  defining  a  ''public  improvement"  as  an 
improvement  upon  any  real  property  belonj;- 
ing  to  a  municipal  corporation,  and  an  *Mm- 
provement"  as  "the  erection,  alteration  or  re- 
pair of  any  structure  connected  with  or 
beneatii  the  surface,  any  real  property  and 
any  work  done  upon  such  property,  or  mate- 
rials furnished  for  its  permanent  improve- 
ment," a  contract  by  a  construction  company 
with  the  city  of  New  York  for  the  removal  of 
ashes  and  refuse,  although  the  ashes  were 
dumped  and  used  to  fill  in  and  remake  land, 
is  not  a  contract  for  a  public  improvement, 
since  the  character  of  a  contract,  under  the 
Lien  Law,  must  be  established  by  its  substan- 
tial purpose,  and  not  by  some  merely  inciden- 
tal result. 

M eohaniee'  Liens  —  Claim  against  Fund 
—  Neeeeeity  that  Work  Be  Pnblio  Im- 
proTen&ent. 

Under  Lien  Law,  §  6  (McKinney's  Consol. 
Lfl^s,  Book  32,  p.  37 ) ,  providing  that  a  plain- 
tin's  only  claim  to  a  fund  must  be  that  the 
principal  contract  towards  the  completion  of 
which  materials  and  labor  were  furnished 
was  one  for  a  public  improvement,  although 
material  furnished  and  services  performed  in 
constructing  docks  would  be  a  public  improve- 
ment if  supplied  luider  a  contract  with  the 
city  for  that  purpose^  it  is  not  when  supplied 
and  performed  under  a  contract  for  the  re- 
moval of  ashes  and  refuse. 

Priority  between  Lien  Olainiant  and 
Asdisnoe  of  Fnnd  Dne  Contractor. 

Under  Lien  Law,  §  26  (McKinney's  Con- 
sol. Laws,  Book  32,  p.  97  )>  giving  persons 
having  liens  under  contracts  for  public  im- 
provements standing  in  equal  degrees  as 
colaborers  or  materialmen  priority  according 
to  the  date  of  filing  their  respective  liens, 
the  exclusion  of  evidence  offered  by  a  laborer 
or  materialman  for  the  purpose  of  showing 
that  his  notice  of  lien  was  filed  in  the  comp- 
troller's office  before  an  assignment  by  the 
contractor,  was  error,  since  the  stamp  of  a 
municipal  official  is  not  conclusive  proof, 
as  between  the  original  parties,  of  the  time 
of  filing  a  paper  in  his  office. 

[See  note  at  end  of  this  case.] 

Pnblio  ZmproTemontii  —  Contract  for 
Retention  of  Funds  —  Penonii  En- 
titled to  Benefit. 

Under  a  contract  with  a  municipality  for 
the  removal  of  ashes  and  refuse,  where  there 
Is  a  right  to  file  a  lien  for  labor  and  mate- 
rials furnished,  a  provision  in  the  contract 
for  the  retention  by  the  city  of  sufficient  mon- 
eys with  which  to  pay  claims  on  which  liens 
had  been  filed  is  for  the  benefit  of  the  con- 
tractor only,  and  not  for  the  protection  of 
laborers  or  materialmen. 

Priority  between  Lien  Clainiant  and 
Assignee  of  Fund  Due  to  Contaaetor. 

Lien  Law,  §  25  (McKinney's  Consol.  Laws, 
Book  32,  p.  97),  giving  persons  having  liens 
under  contracts  for  public  improvements 
standing  in  equal  degrees  as  colaborers  or 
materialmen  priority  according  to  the  date 
of  filing  their  respective  liens,  even  if  con- 
strued in  the  light  of  section  13  (McKinney's 
Consol.  Laws,  Book  32,  p.  65)  providing  tha't 
laborers  for  daily  or  weekly  wages  shall  have 


1076 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


preference  over  all  other  claimants,  does  not 
give  a  lienor  preference  over  a  prior  absolute 
assignee  of  moneys  due  under  the  contract. 
[See  note  at  end  of  this  case.] 

Corporatloaa  —  ReceiTexvliip  —  Prior- 
ity of  Olaim  for  IXTacea  —  Scope  of 
Btatmte. 

Labor  Law  (Consol.  Laws,  c.  31)  §  9  (Mc- 
Kinney's  Consol.  Laws,  Book  30,  p.  37), 
providing  that,  upon  the  appointment  of  a  re- 
ceiver of  a  partnership  or  of  a  corporation 
organized  under  the  laws  of  this  state  and 
doing  business  therein,  other  than  a  moneyed 
corporation,  the  wages  of  employees  shall  be 
preferred  to  every  other  debt  or  claim,  does 
not  apply  to  an  insolvent  foreign  corpora- 
tion. 


Labor  Law,  §  9  (McKinney's  Consol.  Iawb, 
Book  30,  p.  37),  providing  for  the  payment 
of  wages  by  the  receiver  of  a  partnership  or 
domestic  corporation  in  preference  to  other, 
debts  and  claims,  relates  only  to  the  distribu- 
tion of  tlie  assets  of  an  insolvent  corporation, 
and  would  not  make  such  wages  payable  out 
of  assets  which  had  been  assigned  before  ia- 
solvency. 

Bankmptor  —  Priority  to  Was* 
CHaima  ^  Rights  as  to  Funds  Pre- 
viously Assignecl. 

The  provisions  of  the  Bankruptcy  Act  (Act 
July  1,  1898,  c.  641,  §  64,  subd.  4,  30  Stat. 
563  [1  Fed.  St.  Ann.  2d  ed.  1090])  giving 
priority  to  wages  due  workmen  which  have 
been  earned  within  three  months  before  the 
date  of  commencement  of  proceedings  relate 
to  distribution  of  assets  coming  into  the 
hands  of  the  trustee,  and  do  not  apply  to 
moneys  transferred  or  assigned  before  the 
bankruptcy  occurred. 

Riverside  Contracti/ng  Co.  v.  New  York, 
165  N.  Y.  App.  Div.  972,  affirmed. 

Appeal    frcMU    Appellate    Division    of    Su 
preme  Court,  First  Judicial  Department. 

Action  by  Riverside  Contracting  Com- 
pany, plaintiff,  against  City  of  New  York 
et  al.,  defendants.  Judgment  for  defendant 
Christopher  L.  Williams  at  Special  Term  of 
Supreme  Court.  Judgment  affirmed  by  Ap- 
pellate Division  of  Supreme  Court.  Plain- 
tiff and  certain  defendants  appeal.  The 
facts  are  stated  in  the  opinion.     Affibmed. 

Allan  Lee  Smidt  for  plaintiff-appellant. 

Emanuel  J,  Myers,  Gordon  8.  P.  Kleeherg 
and  Ja/mes  A,  Martin  for  defendants-appel- 
lants. 

.4  rchihald  R.  Waison,  John  M.  Harrington 
and  Charles  E,  MoMahon  for  respondent. 

[601]  HisoocK,  J. — This  appeal  calls  up- 
on us  to  consider  conAictiiig  claims  to  a 
balance  due  on  a  contract  made  by  the  city 
of  New  York  with  the  Harbor  Dredging  and 
.Scow  Construction  Company  of  which  com- 
pany  the  appellant  Canter  is  now  receiver 


in  bankruptcy.  Ab  the  judgment  stands 
this  balance  has  been  awarded  to  the  re- 
ceiver of  the  First  National  Bank  of  Bav- 
onne  under  an  assignment  made  to  said 
bank  by  said  Construction  Company  cover- 
ing said  balance,  and  the  appellants  who 
claim  various  portions  of  said  balance  as 
supposed  lienors,  on  aocount  of  labor  and 
materials  performed  for  or  furnished  to  said 
Construction  Company,  have  been  defeated. 
The  action  as  Jinally  tried  was  a  consolida- 
tion of  several  actions  involving  claims  by 
different  parties  to  said  fund. 

[602]  In  view  of  some  of  the  questions  \o 
be  discussed,  it  is  important  to  observe  at 
the  outset  the  character  of  the  contract  be- 
tween the  city  and  the  Construction  Com- 
pany, which  produced  the  balance  now  be- 
ing contended  for,  as  fixed  by  the  pleadings. 

The  allegations  of  the  complaint  on  this 
subject  which  seem  to  have  been  admitted  by 
all  of  the  defendants  are  that  "the  defendant 
Harbor  Dredging  and  Scow.  Construction 
Company  .  .  .  made  a  contract  with 
the  Commissioner  of  Street  Cleaning,  acting 
for  the  City  of  New  York,  whereby  the  6aid 
defendant  Harbor  Dredging  and  Scow  Con- 
struction Company  agreed  to  provide  for 
the  final  disposition  of  all  ashes,  street 
sweeping,  light  refuse  and  rubbish  delivered 
on  board  scows  or  other  vessels  at  the  water 
front  dumps  of  the  Department  of  Street 
Cleaning  .  .  .  under  conditions  provided 
in  said  contraet."  Said  complaint  also  set 
forth  another  provision  in  the  contract 
which  is  claimed  by  appellants  to  be  im- 
portant and  which,  so  far  as  material  here, 
provided:  "If  at  any  tme  .  .  .  any  per- 
son or  persons  claiming  to  have  performed 
any  labor  or  furnished  any  machine  imple- 
ment, appliance  or  material  toward  the  per- 
formance or  completion  of  this  contract 
shall  file  or  cause  to  be  filed  with  the  de- 
partment of  Street  Cleaning  and  with  the 
head  of  the  Finance  Department  of  the  City 
of  New  Ydrk,  any  such  notice  as  is  pro- 
vided for  in  any  lien  law  of  the  State  of 
New  York,  then  and  in  every  such  case  the 
City  shall  retain  .  .  .  from  the  moneys 
under  its  control,  due  or  to  grow  due  from 
it  under  this  contract,  so  much  of  such 
moneys  as  shall  be  sufficient  to  pay  off,  satis- 
fy and  discharge  the  amount  in  such  notice 
alleged  or  claimed  to  be  due  to  the  person 
or  persons  filing  such  notice  or  causing  the 
same  to  be  filed  .  .  .  the  monevs  so  re- 
tained  shall  be  retained  by  the  City  until  the 
lien  thereon  created  bv  the  said  act  and  the 
filing  of  the  said  notice  shall  be  discharged 
pursuant  to  the  provisions  of  said  act.*' 

[603]  The  trial  court  found  on  evidence 
which  fully  supported  its  findings,  where  ex- 
cepted to,  in  substance  the  following  facts: 

June  20,  1911,  the  city  of  New  York  en- 
tered into  a  contract  with  the  Harbor  Dredg- 
ing  and    Scow    Construction   Company   "for 
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the  final  disposition  of  ashes,  etc.,  on  board 
of  deck,  scow  and  other  vessels  at  the  water 
front  dumps  .  .  .  and  for  the  removal 
of  such  ashes,  etc.,  to  Riker's  Island  and 
elsewhere,"  and  on  January  3,  1912,  the  con- 
tractor had  earned  and  there  was  due  and 
owing  from  the  city  on  said  contract  the 
sum  of  $17,079.94;  on  and  prior  to  ;said 
last-mentioned  date  the  First  National 
Bank  of  Bayonne  had  loaned  and  advanced 
to  said  defendant  contractor  upwards  of 
$19,000,  and  on  said  date  said  contractor 
executed  to  the  bank  an  assignment  where- 
by it  "assigned  .  .  .  absolutely  and  un- 
conditionally, the  claim  and  demand  for 
money  due  on  the  contract  between  it  and 
the  City  of  New  York,  .  .  .  amounting 
to  $18,966.38,*'  and  which  assignment  was 
consented  to  by,  and  filed  in  the  offices  of, 
the  various  departments  of  the  city  of  New 
York  fis  required  by  statute  ''and  also  in  the 
office  of  the  County  Clerk  of  the  County  of 
New  York,  on  January  10,  1912,  at  3:10 
P.M.  ...  under  and  pursuant  to  the  pro- 
visions of  the  Lien  Law  of  the  State  of 
New  York;*'  that  the  plaintiff  "prior  to 
January  10,  1912,  rendered  services  consist- 
ing of  the  erection  and  construction  of 
docks  at  Riker's  Island"  for  the  Construc- 
tion Company  at  the  price  and  value  of 
$4,216.95,  and  January  10,  1912,  at  3:18 
P.M.,  filed  a  notice  of  lien  for  such  services 
"pursuant  to  the  provisions  of  the  Lien  Law 
of  the  State  of  New  York;"  that  between 
January  1,  1912,  and  January  15,  1912, 
various  day  laborers  performed  services  for 
the  Construction  Company  '4n  and  about 
the  performance  of  said  contract  to  unload 


performed  labor  or  furnished  materials  in 
the  performance  of  the  contifact  in  question, 
why  the  judgment  appealed  from  should  be 
reversed  or  at  least  modified  to  the  extent 
of  allowing  payment  of  their  respective 
claims  before  payment  to  the  respondent. 
In  behalf  of  the  plaintiff  appellant,  it  is 
contended  that  the  clause  in  the  contract 
which  has  been  quoted  in  effect  providing 
for  the  retention  by  the  city  of  a  sufficient 
portion  of  any  balance  due  to  the  contrac- 
tor, with  which  to  pay  any  liens,  was  in- 
serted for  the  benefit  of  such  creditors  as 
it,  and  entitles  it  to  payment  from  the  pres- 
ent balance;  also  that  it  was  prevented  from 
introducing  evidence  which  would  have  es- 
tablished that  notice  of  its  lien  was  filed 
before  the  assignment  to  the  bank,  thereby 
giving  it  a  prior  claim  under  the  Lieu  Law 
upon  the  balance  due. 

In  behalf  of  the  appellants  to  whom  are 
due  wages  for  labor,  in  addition  to  other 
claims  which  do  not  require  discussion,  it 
is  argued  that  said  claims  in  whole  or  part 
take  precedence  over  respondent's  claim  by 
virtue  of  [605]  section  25  of  the  Lien  Law 
(Cons.  Laws,  ch.  33;  McKinney's  Consol. 
Laws,  Book  32,  p.  97 ) ,  which  reads  as  follows : 
-  "Priority  of  liens  for  public  improve- 
ments. Persons  having  liens  under  con- 
tracts for  public  improvements  standing  in 
equal  degrees  as  colaborers  or  materialmen 
shall  have  priority  according  to  the  date 
of  filing  their  respective  liens;  but  in  all 
cases  laborers  for  daily  or  weekly  wages 
shall  have  preference  over  all  other  lienors 
having  liens  arising  under  the  same  con- 
tracts pursuant  to  this  article,  without  ref- 


and  dump  said  ashes   in  and  upon  Biker's    ~erence  to  the  time  when  such  laborers  shall 


iMland,"  to  whom  there  was  due  on  said 
last-mentioned  date  wages  aggregating  14,- 
041.77;  that  January  22,  1912,  defendant 
Canter  was  [604]  appointed  receiver  in 
bankruptcy  of  said  Construction  Company 
and  thereafter  paid  said  wages  to  said  labor- 
ers, taking  assignments  of  their  claims;  that 
prior  to  February  8,  1912,  various  other  per- 
sons "performed  manual  labor  at  Riker's  Is- 
land, under  and  in  pursuance  of  the  fore- 
going contract,"  and  became  entitled  to 
wages  amounting  to  $4,249.07,  and  liens 
were  filed  for  said  wages  "pursuant  to  said 
Lien  Law  of  the  State  of  New  York." 

It  thus  appears  that  the  claim  of  the  re- 
spondent receiver  of  the  Bank  of  Bayonne 
is  based  upon  an  absolute  assigiiiiient  by 
the  ojontractor  of  an  amount  already  earned 
and  due  on  its  contract  in  payment  of  an 
existing  indebtedness,  and  there  is  no  ques- 
tion that  this  assignment  was  duly  ap> 
proved  and  filed  in  all  the  offices  required 
i»y  any  statute  on  any  ilik9ory» 

Several  reasons  are  urged  by  counsel  for 
the  various  appellants,  who  clain  to  have 


have  file4  their  notice  of  lien." 

Or,  under  section  9  of  the  Labor  Law 
(Cons.  Laws,  ch.  31;  McKinney's  Consol. 
Laws,  Book  30,  p.  37),  which  provides, 
"Payment  of  wages  by  receivers.  Upon  the 
appointment  of  a  receiver  of  a  partnership 
or  of  a  corporation  organised  under  the  laws 
of  this  state  and  doing  business  therein, 
other  tlian  a  moneyed  corporation,  the  wages 
of  the  employees  of  such  partnership  or  cor- 
poration shall  be  preferred  to  every  other 
debt  or  claim." 

Or,  under  the  provisions  of  the  Bankrupt- 
cy Act  (1  Fed.  St.  Ann.  2d  ed.  1090)  which 
give  priority  to  "Wages  due  to  workmen 
.  .  .  which  have  been  earned  within  three 
mouths  before  the  date  of  commencement  of 
proceedings." 

It  will  be  observed  that  several  of  these 
arguments  are  based  on  the  theory  that  the 
materials  furnished  or  labor  performed  by 
the  appellants  were  of  a  nature  mentioned 
in  and  protected  by  the  provisions  of  the 
Lien  Law.  Of  course,  if  this  is  not  so  and 
the  appellants  had  no  right  under  said  law 
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to  file  liens  for  t^^eir  respective  claims^  then 
there  can  be  no  basis  for  the  argument  that 
under  its  provisions  and  by  virtue  of  the 
notice  filed  by  them  they  are  entitled  to  a 
preference  of  payment  over  that  to  be  made 
to  the  receiver  of  the  bank  under  its  as- 
signment. This  seems  to  be  fully  realized  by 
some  of  them  at  least,  for  they  argue  that 
their  claims  are  of  a  nature  described  in 
and  protected  by  section  5  of  said  law 
(McKinney's  Consol.  T<»aws,  Book  32,  p.  37), 
which  reads:  "A  person  performing  labor 
for  or  furnishing  materials  to  a  contractor, 
his  sub-contractor  or  legal  representative, 
[606]  for  the  construction  of  a  puhUo  im- 
provement pursuant  to  a  contract  by  such 
contractor  with  ...  a  municipal  cor- 
poration, shall  have  a  lien  for  the  principal 
and  interest  of  the  value  or  agreed  price  of 
such  labor  or  materials  upon  the  moneys  of 
^  .  .  such  corporation  applicable  to  the 
construction  of  such  improvement,  to  the 
extent  of  the  amount  due  or  to  become  due 
on  such  contract,  upon  filing'  a  notice  of 
lien  as  prescribed  in  this  article." 

We  thus  come  to  the  fundamental  ques- 
tion whether  the  contract  entered  into  by 
the  Construction  Company  with  the  city  of 
Xew  York  was  a  contract  for  a  "public  im-' 
provement,"  so  that  liens  could  be  filed 
thereunder,  and  the  answer  to  this  question 
will  be  determined  by  statutory  definitions. 
We  find  the  words  "public  improvement"  de- 
fined as  follows:  "Public  improvement.  The 
term  'public  improvement,*  when  used  in  this 
chapter,  means  an  improvement  upon  any  real 
property  belonging  to  ...  a  municipal 
corporation."  (Section  2;  McKinney's  Con- 
sol.  Laws,  Book  32,  p.  10.)  Then  we  find  the 
word  "improvement"  defined  as  meaning  "the 
erection,  alteration  or  repair  of  any  structure 
upon,  connected  with,  or  beneath  the  surface 
of,  any  real  property  and  any  work  done  upon 
such  property,  or  materials  furnished  for 
its  permanent  improvement." 

I  do  not  think  that  the  contract  made  by 
the  Construction  Company  with  the  city  of 
Xew  York  was  one  for  a  "public  improve- 
ment" within  these  definitions.  As  appears 
from  the  quotations  made  from  the  plead- 
ings and  findings,  illuminated,  if  that  were 
necessary,  by  the  discussion  on  the  trial, 
the  contract  was  one  for  the  removal  of 
ashes  and  refuse,  and  I  do  not  think  that  it 
can  reasonably  be  claimed  that  such  a  con- 
tract is  one  for  a  "public  improvement." 
The  attempt  is  made  to  stretch  it  into 
such  an  one  by  reference  to  the  condition 
that  the  ashes  and  refuse  so  taken  bv  the 
contractor  were  to  be  transported  to  Hiker's 
Island  and  other  places,  wherefrom  it  Is 
argued  that  the  purpose  was  to  fill  in  and 
[607]  make  land  and  that  this  amounted 
to  an  improvement  under  the  statute.   There 


seem  to  be  various  difiiculties  in  the  way  of 
a  successful  prosecution  of  this  attempt  to 
interpret  the  contract.  It  does  not  appear 
that  the  city  desired  to  improve  Biker's 
Island,  or  that  in  fact  the  island  was  in  any- 
way improved  by  dumping  ashes  and  gar- 
bage upon  it.  So  far  as  we  know  this  pro- 
vision may  have  been  iniserted  in  the  con- 
tract because  the  city  had  at  such  a  place 
a  garbage  plant  or  because  this  was  deemed 
to  be  a  suitable  dumping  place  where  refuse 
might  be  deposited  without  any  resulting 
annoyance  to  citizens  or  danger  to  their 
health.  Moreover,  even  if  it  were  to  be  as- 
sumed that  one  of  the  reasons  for  provid- 
ing that  this  material  should  be  taken  to 
Biker's  Island  was  that  thereby  some  filling 
would  be  accomplished,  I  do  not  think  that 
this  feature  would  bring  the  contract  under 
which  appellants  must  claim  within  the 
description  of  one  for  a  "public  improve- 
ment," and  within  the  protection  of  the. Lien 
Law.  The  contract  was  fundamentallv  for 
the  removal  of  ashes  and  refuse.  That  was 
its  primary  purpose  and  characterizing  fea- 
ture, and  Budi  a  contract,  which  certainlj 
is  not  one  for  making  a  public  improvement, 
cannot  fairly  be  turned  into  one  of  the  lat- 
ter kind  because  as  a  mere  incident  to  its 
performance  provision  is  made  for  deposit- 
ing the  refuse  in  some  place  where  it  will 
make  filling  or  land.  The  character  of  a 
contract  under  the  Lien  Law  must  be  es- 
tablished by  its  substantial  purpose  and  not 
by  some  merely  incidental  result. 

On  first  thought  it  might  seem  that  the 
material  furnished  and  services  performed 
by  the  plaintiff  appellant,  in  constructing^ 
docks  at  Riker's  Island  more  nearly  met  the 
test  of  having  been  so  furnished  and  per- 
formed in  the  construction  of  a  public  im- 
provement than  do  the  services  of  the  other 
claimants  who  we  may  assume  were  simply 
employed  in  handling  the  material  whi<j» 
was  being  carried  away  by  the  Construction 
Company.  Undoubtedly  if  such  material 
and  labor  had  been  supplied  and  performed 
[608]  under  a  contract  with  the  city  of 
New  York  for  the  construction  of  docks  on 
land  owned  by  it,  they  would  come  within 
the  protection  of  the  Lien  Law,  but  such 
is  not  the  case.  They  were  furnished  and 
performed  as  distinctly  alleged  "in  conformi- 
ty with  the  terms  of  and  towards  the  per- 
formance or  completion  of  the  .  .  .  con- 
tract between"  the  Construction  Company 
and  the  city  of  New  York,  and  under  the 
express  terms  of  section  5  of  the  Lien  Law, 
on  which  plaintiff  must  rely,  its  only  clain» 
to  the  fund  in  question  must  be  that  the 
principal  contract  towards  the  completion 
of  which  said  materials  and  labor  were  fur- 
nished and  performed  was  one  for  a  public 
improvement,  and  such  we  have  seen  is  not 
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the  character  ol  said  contract.     The  appel-      liens  had  been  filed  was  for  the  benefit  of 

iant   must   claim   under   and   through   that  '  claimants  and  that  the  bank  took  nothing 


i*ontract  and  its  rights  be  determined  by 
its  nature  rather  than  by  the  character  of 
the  particular  work  which  it  contributed 
toward  its  performance. 

Sight  is  not  lost  of  the  circumstance  that 
in  various  findings  of  fact  in  the  case  are 
statements  to  the  effect  that  the  parties 
filed  notices  of  liens,  etc.,  "pursuant  to  the 
Lien  Law,"  and  that  some  of  them  com- 
menced actions  and  filed  notice  of  pendency 
thereof  "pursuant  to  said  Lien  Law,"  or  the 
statement  in  the  conclusions  of  law  that 
"the  several  claims  and  liens''  of  the  appel- 
lants are  subject  and  subordinate  to  the 
rights  of  respondent,  but  I  do  not  regard 
these  as  amounting  to  a  decision  controlling 
upon  the  respondent  that  these  parties  had 
liens  under  said  law.  No  such  claim  as 
that  is  made  by  the  appellants.  It  seems  to 
me  that  the  statements  amount  to  no  more 
than  the  one  that  notices  of  liens  were  filed 
which  in  form  conformed  to  the  Lien  Law, 
and  that  the  claims  covered  thereby  were 
subordinate  to  respondent's  rights.  If  the 
views  which  we  have  expressed  are  at  all 
correct  it  would  be  so  extraordinary  to  hold 
that  a  contract  for  the  removal  of  reifuse 
was  one  for  a  public  improvement  that  it 
ought  not  to  be  assumed  that  the  court 
meant  to  hold  that  view,  or  otherwise  than 
that  the  steps  taken  by  the  [609]  various 
parties  were  in  accordance  with  the  provi- 
sions of  the  Lien  Law  if  that  had  been  ap- 
plicable. 

If  I  were  wrong  in  these  views  I  think  it 
would  be  necessary  to  hold  that  it  was  error 
for  the  court  to  exclude  evidence  offered  by 
the  plaintiff  appellant,  for  the  purpose  of 
showing  that  its  notice  of  lien  was  filed  in 
the  comptroller's  office  before  the  assignment 
to  respondent.  If  these  claims  had  been 
covered  by  the  Lien  Law  priority  in  filing 
would  have  been  material,  and  I  know  of  no 
rule  which  makes  the  stamp  of  a  municipal 
official  conclusive  proof  of  the  time  of  filing 
a  paper  in  his  office  at  least  between  the 
original  parties. 

But  aside  from  this  last  claim,  if  it  should 
be  assumed  for  the  sake  of  the  argument 
that  the  claims  of  the  various  appellants 
came  within  the  provisions  and  protection 
of  the  Lien  Law  because  furnished  toward 
the  performance  of  a  contract  for  a  public 
improvement,  and  we  should  thus  come  to 
the  consideration  of  arguments  based  on 
that  theory,  I  think  that  there  still  would 
be  answers  to  these  which  would  defeat 
them,  and  some  of  these  will  be  given. 

Aa  haa  been  stated,  it  is  urged  that  the 
clause  in  the  contract  providing  in  substance 
for  the  retention  by  the  city  of  sufllcient 
moneys  with  which  to  pay  claims  on  which 


under  its  assignment  except  the  surplus 
which  remained  after  payment  of  said 
claims.  This  contention,  which  is  not 
claimed  to  be  applicable  to  any  claims  ex- 
cept those  for  which  liens  could  be  filed  un- 
der the  statute,  is  largely  based  on  the  cases 
of  Mechanics',  etc.  Nat.  Bank  v.  Winant,  123 
N.  Y.  266,  26  N.  E.  262,  and  Merchants, 
etc.  Nat.  Bank  v.  New  York,  97  N.  Y.  355, 
which  involved  claims  for  material  or  serv- 
ices furnished  by  a  subcontractor  tmder  a 
contract  with  the  municipality,  and  because 
of  a  clause  in  the  contract  somewhat  similar 
to  the  one  in  question  it  was  in  effect  held 
that  an  assi^gnment  by  the  contractor  of 
moneys  [610]  due  or  to  grow  due  on  the  con- 
tract only  covered  the  surplus  after  payment 
by  the  city  of  claims  or  liens;  that  the 
clause  was  for  the  benefit  of  the  claimants. 

These  decisions,  however,  do  not  now  seem 
to  be  applicable.  In  Bates  v.  Salt  Springs 
Nat.  Bank,  167  N.  Y.  322,  51  N.  E.  1033, 
it  was  held  that  the  provision  in  a  building 
contract  between  private  parties  that  no  pay- 
ment should  be  made  until  the  contractor 
had  produced  a  certificate  that  there  were 
no  liens  filed  against  the  premises,  is  pre- 
sumably for  the  benefit  of  the  owner  only 
and  not  for  the  protection  of  laborers  or 
materialmen  and  did  not  deprive  the  credi- 
tors of  a  contractor  holding  an  assignment  of 
moneys  due  under  such  contract  of  the  right 
to  such  moneys  as  against  subsequently  filed 
liens  of  laborers  and  materialmen.  It  was 
there  said  that  there  was  a  marked  distinc- 
tion between  the  earlier  cases  just  referred 
to  and  a  case  like  the  Bates  case  involving 
a  contract  between  private  parties  because  in 
the  latter  case  liens  could  be  acquired  which 
would  be  binding  upon  the  owner  and,  there- 
fore, the  presence  of  a  clause  in  the  contract 
relieving  the  owner  from  the  obligation  of 
payment  if  there  were  liens  upon  the  build- 
ing would  be  only  for  his  relief  and  protec- 
tion, whereas  at  the  time  the  earlier  cases 
were  decided  no  lien  could  be  filed  for  ma- 
terials or  labor  under  a  muncipal  contract. 
At  the  time  the  present  claims  arose,  how- 
ever, the  law  had  been  changed  and  there  was 
practically  the  same  right  to  file  a  lien  in 
the  case  of  labor  or  materials  furnished  under 
a  municipal  contract  as  for  those  furnished 
under  a  contract  between  private  parties,  and 
under  such  circumstances  I  think  that  the 
reasoning  which  was  applied  in  the  earlier 
cases  has  ceased  to  be  applicable  and  the 
other  rule  laid  down  In  the  Bates  case  be- 
comes controlling.  (See  also  McKay  v. 
New  York,  46  App.  Div.  679,  62  N.  Y.  S. 
58.) 

We  next  come  to  the  contention  that  under 
the  provisions  of  the  Lien  Law  the  claims 
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for  wages  of  various  appellants  were  entitled 
to  a  preference  over  the  assignment  [611]  by 
the  contractor  to  the  bank,  although  notices 
of  liens  for  such  wages  were  not  filed  until 
after  the  assignment  had  been  filed.  This 
claim  is  based  on  section  25  of  the  Lien  Law 
which  at  the  expense  of  repetition  will  be 
here  again  quoted  for  convenience,  and  which 
reads:  ''Priority  of  liens  for  public  improve- 
ments. Persons  having  liens  under  contracts 
for  public  improvements  standing  in  equal 
degrees  as  colaborers  or  materialmen  shall 
have  priority  according  to  the  date  of  filing 
their  respective  liens;  but  in  all  cases  labor- 
ers for  daily  or  weekly  wages  shall  have  pref- 
erence over  all  other  lienors  liaving  liens 
arising  under  the  same  contracts  pursuant 
to  this  article,  without  reference  to  the 
time  when  such  laborers  shall  have  filed 
their  notice  of  lien." 

I  appreciate  the  force  of  the  very  earnest 
plea  which  counsel  makes  that  the  wages  of 
ordinary  laborers  working  by  the  day  or  week 
should  have  preference  in  payment  over  other 
claims  arising  under  a  contract.  That  policy 
commands  the  support  of  very  weighty  ar- 
gumenta.  But  however  persuasive  the  rea- 
sons may  be  in  favor  of  such  preference  it 
is  conceded  that  it  can  only  be  secured  in 
such  a  case  as  this  through  statutory  en- 
actment and  it  seems  perfectly  plain  that 
the  statute  just  quoted  does  not  give  a  pref- 
erence in  the  payment  of  appellant's  wages 
over  the  assignment  by  the  contractor  to  the 
bank  of  moneys  due  or  to  grow  due  under 
the  contract  when  the  notice  of  lien  for  the 
wages  is  filed  after  the  assignment  has  been 
executed  and  filed  as  provided  by  the  stat- 
ute. The  provision  which  has  l>een  quoted 
plainly  and  explicitly  discusses  the  order  of 
payment  and  priority  amongst  "liens"  under 
contracts  for  public  improvements.  It  pro- 
vides for  a  preference  in  payment  of  labor- 
ers over  "all  other  lienors  having  liens  aris- 
ing under  the  same  contracts."  It  would  be 
an  utterly  unjustifiable  extension  of  the 
meaning  of  said  section  and  of  these  words 
in  my  opinion  to  hold  that  under  the  assign- 
ment by  the  Construction  Company  to  the 
bank  of  moneys  due  [612]  on  the  contract 
in  payment  of  a  claim,  the  latter  acquired 
a  "lien"  under  the  contract  b<»tweon  the  Con- 
struction Company  and  the  city  or  had  a 
*'lien"  within  the  meaning  of  said  statute. 
It  acquired,  subject  to  statutory  requirements 
for  filing,  an  absolute  title  to  the  moneys 
due  under  the  contract  and  not  in  any  sense. 
a  lien  thereon  such  as  is  mentioned  in  the 
statute.  Its  title  was  dependent  upon  the  in- 
herent terms  and  force  of  the  assignment 
and  not  upon  any  efficacy  given  to  the  latter 
by  the  Lien  Law.  The  only  effect  of  the  stat- 
ute on  the  assignment  was  to  limit  its  opera- 
tion   by    certain    provisions    concerning    its 


filing.  It  is  true  that  section  13  of  said  Lien 
Law  (HcKinney's  Consol.  Laws,  Book  82,  p. 
65)  provides:  "Persons  standing  in  equal  d^ 
grees  as  colabofers  or  materialmen  shall 
have  priority  according  to  the  date  of  filing 
their  respective  liens;  but  in  all  cases  labor- 
ers for  daily  or  weekly  wages  shall  have  pref- 
erence over  all  other  claimants  under  this 
article,  without  reference  to  the  time  when 
such  laborers  shall  have  filed  their  notices 
of  lien."  This  section  is  somewhat  broader 
in  that  it  provides  for  a  preference  in  pay- 
ment of  wages  over  all  other  "claimants'' 
instead  of  "lienors."  But  I  do  not  think 
that  this  helps  the  appellants.  In  the  first 
place,  their  rights  on  their  theory  are  gov- 
erned by  the  provisions  of  section  25.  Bat 
even  if  we  should  consider  the  language  of 
section  13  in  construing  section  25  and  at- 
tempt to  secure  an  harmonious  construction 
for  both  sections,  we  think  we  should  still 
be  obliged  to  come  to  the  conslusion  that 
these  provisions  considered  in  connection  with 
all  the  provisions  of  the  statute  relate  to 
the  rights  between  themselves  of  varion-* 
lienors  and  do  not  fix  the  rights  as  between 
such  lienors  and  an  absolute  assignee  of 
moneys  due  on  a  contract. 

The  other  claims  of  the  appellants  for 
preference  in  payment  of  wages  under  the 
Labor  Law  and  the  Bankruptcy  Law  may  be 
briefly  disposed  of. 

The  preference  provided  in  the  payment  of 
wages  under  the  former  where  a  receiver  has 
been  appointed  of  a  corporation  [613]  applies 
only  111  the  cases  of  domestic  corporations, 
and  the  Construction  Company  was  a  for- 
eign corporation.  Good  reasons  probably 
mi»j:ht  l)e  found,  if  necessary,  why  the  legis- 
lature should  not  attempt  to  regulate  the 
liquidation  in  this  respect  of  insolvent  for- 
eign corporations,  but  whether  this  be  so 
or  not  it  has  elected  to  make  this  distinc- 
tion which  may  not  be  disregarded  by  the 
courts.  But  in  addition  this  statute  relates 
only  to  the  distribution  of  the  assets  of  an 
insolvent  corporation  which  have  come  into 
the  hands  of  the  receiver.  It  does  not  pur- 
port to  and  of  course  could  not  make  such 
wages  payable  out  of  assets  which  had  been 
transferred  by  the  corporation  before  insol- 
vency, and  such  were  the  moneys  transferred 
to  the  bank.  That  assignment  took  effect 
before  the  insolvency  of  the  Construction 
Company,  and,  therefore,  the  moneys  covered 
thereby  did  not  pass  into  the  hands  of  the 
receiver  to  be  distributed  in  accordance  with 
the  provisions  of  the  statute  in  question. 

The  same  general  course  of  reasoning 
answers  the  claim  based  upon  the  provisions 
of  the  Bankruptcy  Act  giving  preference  to 
the  payment  of  wages  of  workmen.  Disre- 
garding any  other  answers  to  this  claim, 
said  act  manifestly  only  relates  to  the  dls- 
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tribution  of  assets  coming  into  the  hands  of 
the  trustee  and  does  not  apply  to  moneys 
transferred  before  the  bankruptcy  occurred. 

For  all  of  these  reasons  I  think  that  the 
judgment  should  be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin, 
Hogan,  Cardozo  and  Seabury,  JJ.,  concur. 

Judgment  affirmed. 

NOTE. 

Bvi^fvitf  a»  betweMt  Meehaaic'ii  Iilea 
Claimamt  and  Assigiiee  of  Anfcomit 
Due  Contraotor, 

Introductory,  1081. 

Priority  of  Assignment  Recognized,  1081. 

Priority  of  Assignment  Denied,  1083. 


Introductory, 

The  earlier  cases  on  the  subject  of  priority 
as  between  a  mechanic's  lien  claimant  and 
an  assignee  of  the  amount  due  the  contractor 
are  discussed  in  the  note  to  Pioneer  Lumber 
Co.  V.  Rooney,  Ann.  Cas.  1913D  612.  The 
present  annotation  reviews  the  recent  au- 
thorities passing  on  the  question. 

Priority  of  Assignment  Recognized, 

The  question  of  priority  as  between  mechan- 
ics' liens  and  assignments  of  the  amount  due 
the  contractor,  depends  of  course  on  the 
statutory  provisions  of  the  several  jurisdic- 
tions since  mechanics'  liens  are  of  statutory 
creation. 

Under  the  Galifomia  statute  it  has  been 
held  that  an  assignment  made  by  a  contrac- 
tor of  twenty-five  per  cent  of  the  contract 
price  which  was  to  become  due  thirty-fire 
days  after  the  completion  of  the  contract  and 
acceptance  of  the  work,  is  subject  to  the  pro- 
visions of  the  Lien  Law  as  well  as  to  a  condi- 
tion in  the  contract  that  the  assignment  will 
be  ineffective  as  against  any  claims  of  liens 
that  may  appear  within  the  thirty-five  days. 
Lowry  v.  Law,  27  Cal.  App.  483,  160  Pac. 
660.  See  also  Welles  v.  San  Francisco  Portu- 
guese-American Bank,  211  Fed.  661,  128  0.  C. 
A.  161,  rehearing  denied  216  Fed.  81,  131  C. 
0.  A.  389,  wherein  it  was  held  under  the  Cali- 
fornia statute  that  the  fact  that  a  subcon- 
tractor gave  notice  to  the  owner  that  he  had 
performed  labor  or  famished  material  or 
both  to  the  contractor  in  compliance  with  the 
statute  (Code  of  Cir.  Pro.  §  1184)  which 
notice  operates  as  an  assignment  pro  tanto 
of  that  which  is  due  or  to  become  due  to  the 
original  eontractor,  did  not  aifeet  claims 
that  had  previously  become  due  aad  were 
transferred  .for  value  by  the  contractor. 

Under  the  Mieeiseippi  eiatute  it  has  b<ien 
held  that  a  valid  assignment  of  the  amount 


due  or  to  become  due  to  the  contractor  will 
take  precedence  over  mechanic's  lien  claim- 
ants who  served  notice  of  their  claims  sub- 
sequent to  the  assignment.  Jake  Strickland 
Lumber  Co.  v.  Rheinhart,  115  Miss.  749,  76 
So.  643,  wherein  it  was  further  held  that  it 
was  error  for  the  court  to  exclude  evidence 
of  a  partnership  existing  between  the  as- 
signee and  the  contractor,  the  court  saying 
that  if  such  a  partnership  existed  the  as- 
signment would  be  subordinated  to  all  of 
the  other  claims  for  material  and  labor,  not- 
withstanding the  fact  that  notice  was  served 
by  them  subsequent  to  the  assignment. 

In  2^ etc  York  it  has  been  said:     "It  seems 
now  well  established  that  a  contractor  has 
a  right  under  the  Lien  Law  to  assign  moneys 
to  become  due  under  a  contract  to  a  credi- 
tor, and  that,  if  such  creditor  files  the  as- 
signment properly,  he  obtains  a  preference 
over  subsequent  lienors.     .     .     .     The  stat- 
ute  does   not   require   that  the  assignment 
must  be  given  for  a  present  consideration, 
provided  it  is  given  for  a  valid  considera- 
tion.   Nor  is  such  an  assignment  vitiated  by 
the  fact  that  it  is  given  with  intent  to  pre- 
fer a  particular  creditor;   in  fact,  the  very 
purpose  of  giving  the  assignment  is  usual- 
ly  to   create   a   preference."     Post   v.   New 
York,  86  Misc.  300,  148  N.  Y.  S.  368.    And  to 
the  same  effect  see  New  York  v.  Jersey  City 
Third  Nat.  Bank,  221   Fed.   175,  137   C.  C. 
A.   75,   certiorari  denied  238  U.   S.  628,  35 
S.  Ct.  791,  59  U.  S.  (L.  ed.)  1496,  which  was 
decided    under    the   New    York    statute;    C. 
J.  Willard   Co.   v.  New  York,  81   Misc.   48, 
142  N.  Y.  S.  11,  Smith  v.  Douglas,  165  App. 
Div.  707,  151  N.  Y.  S.  549,  appeal  dismissed 
167  App.  Div.  942,  162  N.  Y.  S.  1121;  New 
York  Countr  Nat.  Bank  v.  Wood,  169  App. 
Div.  817,  153  N.  Y.  S.  860;  Pelham  Operat- 
ing Co.  V.  Forty  Second  St.  etc.  Co.  86  Misc. 
189,  148  N.  Y.  S.  96.     But  unless  an  assign- 
ment of  money  due  or  to  become  due  to  a  con- 
tractor is  filed  in  the  office  of  the  county 
clerk  w^ithin  ten  davs  after  the  date  of  such 
assignment   in  compliance  with  the  statute 
(Lien  Law,  §  15;  Consol.  Laws  c.  33;  Mc- 
Kinney's  Consol.  Laws,  Book  32,  p.  70)   the 
assignee  loses  his  preference  over  subsequent 
lienors.      Pelham    Operating    Co.    v.    Forty 
Second  St.  etc.  Co.  85  Misc.  189,  148  N.  Y.  S. 
96.     In  that  case  it  appeared  tliat  the  owner 
entered  into  an  agreement  witli  the  contrac- 
tor to  do  certain  concrete  work.     Thereafter 
the   parties   together   with   a   subcontractx)r 
entered  into  a  further  agreement  reciting  an 
indebtedness  of  the   contractor  to  the   sub- 
contractor and  stipulating  that  on  the  com- 
pletion of  the  work  there  would  be  a  bal- 
ance  due    the    contractor   from   the   owner; 
that  the   owner  should  give   to  the  former 
its  note  for  a  certain  sum  which  was  to  be 
indorsed   by   the   contractor   to   the   subcon- 
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tractor,  with  the  express  understanding  that 
if  the  contractor  did  not  complete  its  con- 
tract, or  if  less  than  the  face  amount  of  the 
note  was  due  the  contractor  upon  the  com- 
pletion of  the  work,  the  subcontractor  should 
agree  to  hold  the  owner  responsible  on  the 
note  for  only  so  much  work  as  had  been  done. 
Neither  the  note  nor  the  agreement  was  filed 
as  required  by  the  Lien  Law.  It  was  held 
that  the  transaction  after  the  execution  and 
delivery  of  the  note  was  equivalent  to  an 
assignment  to  the  extent  of  the  amount  of 
the  note  of  the  monevs  found  to  he  due  on 
the  completion  of  the  work,  and  not  having 
been  filed,  the  owner  who  had  paid  the  note 
to  an  indorsee  of  the  subcontractor  was  not 
entitled  to  credit  therefor  as  against  a  lienor 
who  had  filed  a  lien  against  the  premises 
prior  to  the  payment  of  the  note.  So  in 
Smith  V.  Douglas,  165  App.  Div.  707,  161 
N.  Y.  S.  549,  a/ppeal  dismiaaed  in  167  App. 
Div.  942,  152  N.  Y.  S.  1121,  the  question 
presented  was  whether  the  assignee  of 
the  contractor  was  entitled  to  priority 
over  a  fund  in  the  hands  of  the  own- 
er as  against  mechanic's  lien  claimants 
and  whether  it  was  necessary  for  such  as- 
signee to  file  under  the  reguirements  of 
%  15  of  the  Lien  Law,  the  contract  of  assign- 
ment, in  order  to  give  it  priority.  The  as- 
signee contended  that  "under  the  authority 
of  Lauer  v.  Dunn,  115  N.  Y.  405,  22  N.  E. 
270,  an  order  drawn  on  a  contractor,  payable 
bv  its  terms  out  of  a  sum  due  or  to  become 
due  from  the  owner  under  his  contract,  made 
in  good  faith  and  for  a  valuable  considera- 
tion, notice  thereof  having  been  given  the 
owner  prior  to  the  filing  of  any  lien,  gives 
to  its  holder  a  prior  right  to  that  portion 
of  the  fund  represented  by  such  order  which 
cannot  be  defeated  by  subsequent  liens,  and 
that  under  the  authority  of  Bates  v.  Salt 
Springs  Nat.  Bank,  157  N.  Y.  322,  61  N. 
E.  1033,  in  the  absence  of  anything  to  the 
contrary  in  the  contract  and  before  a  notice 
of  lien  is  filed,  a  contractor  may  assign  to 
his  creditors  in  payment  of  his  debt  the 
whole  or  any  portion  of  the  money  due  or 
to  become  due  under  the  contract,  and  the  as- 
signee acquires  a  preference  over  a  subse- 
quent lienor."  The  court  said:  "The  Lauer 
case  was  decided  in  1880,  and  the  facts  pre- 
sented in  the  Bates  case  arose  in  and  prior 
to  1892.  Under  the  law  as  it  then  existed, 
the  appellant's  contention  would  have  then 
been  correct.  Chapter  418  of  the  Laws  of 
1897  changed  the  provisions  of  the  former 
statute,  and,  as  the  court  of  appeals  held 
in  Harvey  v.  Brewer,  178  N.  Y.  6,  70  N.  E. 
73,  it  was  enacted  to  meet  the  decision  of 
that  court  in  the  Bates  case.  It  provides 
(section  16)  that:  'No  assignment  of  a  con- 
tract for  the  performance  of  labor  or  the 
furnishing  of  materials  for  the  Improvement 


of  real  property  or  of  the  money  or  any  part 
thereof  due  or  to  become  due  therefor,  nor 
an  order  drawn  by  a  contractor  or  subcon- 
tractor upon  the  owner  of  such  real  property 
for  the  payment  of  such  money  shall  be  valid, 
until  the  contract  or  a  statement  contain- 
ing the  substance  thereof  and  such  assign- 
ment or  a  copy  of  each  or  a  copy  of  such 
order,  be  filed  in  the  office  of  the  county 
clerk.'  Since  this  statute  became  operative, 
an  assignment,  legal  or  equitable,  by  a  con- 
tractor of  money  due  or  to  become  due  un- 
der, his  contract,  or  an  order  therefor  drawn 
by  a  contractor  upon  the  owner,  has  no 
priority  over  subsequent  lienors,  and  no 
validity,  unless  and  until  it  or  a  copy,  to- 
gether with  the  contract,  a  copy  thereof,  or 
a  statement  containing  its  substance,  are 
duly  filed  in  the  proper  office.  Harvev  v. 
Brewer,  178  N.  Y.  6,  7,  70  N.  E.  73 ;  Van 
Kannel  Revolving  Door  Co.  v.  Sloane,  110 
App.  Div.  214-217,  104  N.  Y.  S.  653.  Cou- 
cededly  section  15  was  not  complied  with, 
and  the  appellant  did  not»  by  filing  his  as- 
signment, acquire  priority  over  the  liens  for 
labor  subsequently  filed.  The  instrument 
upon  which  the  appellant  relies  is  an  assign- 
ment and  not  an  order.  It  is  not  given  in 
payment  of  a  debt  owing  by  the  contractor. 
It  is  given  as  a  collateral  security  to  an  ex- 
isting debt;  but,  if  it  was  an  order  for  the 
payment  of  an  existing  debt,  that  fact  would 
not  benefit  the  apellant,  for  the  statute  re- 
quires the  same  essential  procedure  to  give 
validity  to  an  order  for  the  payment  of  an 
existing  debt  that  it  does  to  give  validitr 
to  an  assignment  of  money  due  or  to  become 
due  under  the  contract."  See  also  Rukeyser  v. 
Rouss,  102  Misc.  417,  169  N.  Y.  S.  840 ;  Pitts- 
burgh Plate  Glass  Co.  v.  Vanderbilt,  143  N. 
Y.  S.  609.  It  Is  a  sufficient  filing  under  the 
statute  if  the  assignee  presents  the  assignment 
to  the  county  clerk  for  that  purpose;  and  it 
will  not  destroy  the  priority  if  the  clerk  re- 
fuses to  accept  it  because  of  an  alleged  in- 
sufficiency. The  rule  is  predicated  on  the 
fact  that  the  failure  of  a  public  official  to 
perform  his  duty  in  filing  a  paper  does  not 
impair  the  rights  of  an  individual  who  ha^ 
properly  delivered  it  to  him  for  such  pur- 
pose. New  York  County  Nat.  Bank  v.  Wood. 
169  App.  Div.  817,  163  N.  Y.  S.  860.  See 
also  Edison  Electric  Illuminating  Co.  v. 
Horace  E.  Prick  Co.  221  N.  Y.  1,  116  N. 
E.  369,  reoernng  158  App.  Div.  950,  143  X. 
Y.  8.  1116,  wherein  it  was  held  that  while 
an  assignee  takes  precedence  over  sul)se- 
qnently  filed  liens  if  the  assignment  is  filed 
in  accordance  with  the  statute  .  ( Lien  Law, 
%  15),  yet  one  having  recovered  judgment 
against  the  contractor  for  damages  for  per- 
sonal injuries  or  an  attaching  creditor  of 
such  contractor  cannot  inroke  the  benefit  of 
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the  statute,  and  an  assignee  will  be  entitled 
to  priority  over  such  creditor  notwith- 
etanding  his  failure  to  file  the  assignment, 
in  Federal  Heating  Go.  v.  Buffalo,  99  Misc. 
121,  163  N.  Y.  S.  336,  it  was  held  that  un- 
der the  Lien  Law  (§  16)  assignments  of 
money  due  or  to  become  due  under  public 
improvement  contracts  are  entitled  to  prior* 
ity  over  liens  subsequently  filed,  if  the  as- 
signments have  been  properly  filed.  See  to 
the  same  effect  General  Fireproofing  Co.  y. 
Keepsdry  COnstr.  Co.  173  App.  Div.  528,  160 
N.  Y.  S.  179,  revenmg  93  Misc.  635,  168 
N.  Y.  S.  567.  And  see  the  reported  case.  In 
Standard  Sand,  etc.  Co.  v.  N.  Y.  172  App. 
Div.  80,  167  N.  Y.  S.  447,  which  waa  decided 
under  section  15  of  the  Lien  Law,  it  was 
held  that  an  assignment  of  moneys  due  or  to 
become  due  to  a  contractor  for  a  municipal 
improvement,  given  as  security  for  moneys 
to  be  advanced,  constitutes  a  lien  upon  the 
fund  for  the  amounts  advanced  and  is  an 
'' incumbrance"  upon  the  fund  within  the 
meaning  of  section  13  of  the  Lien  Law  and 
consequently  liens  for  materials  furnished  or 
labor  performed  are  entitled  to  priority  over 
advances  made  by  the  assignee  after  the  time 
Buch  liens  are  filed,  the  court  saying:  "Of 
course,  the  assignment  by  a  contractor  for  a 
private  improvement  of  the  moneys  due  or 
to  become  due  under  his  contract  offers  no 
analogy,  so  far  as  concerns  mechanics*  liens, 
to  a  like  assignment  by  a  contractor  for  a 
public  improvement.  In  a  former  case  the 
lien  attaches  to  the  land  itself,  and  the  as- 
signment of  the  money  to  be  earned  under  the 
contract  cannot  affect  the  rights  of  the  lien- 
or. But  in  the  latter  case  the  money  to  be 
earned  is  the  only  thing  to  which  a  lien  can 
attach,  and  an  absolute  assignment  in  ad- 
vance of  that  money  defeats  the  lien  by  de- 
troying  that  to  which  it  may  attach." 

Priority  of  AsHgnment  Denied. 

In  Iowa  it  was  held  in  the  case  of  Boone 
V.  Gary,  162  la.  695,  144  N.  W.  709,  that 
the  failure  of  laborers  and  materialmien  to 
file  and  perfect  their  liens  in  compliance  with 
the  statute  was  not  material  whore  the  con- 
tract between  the  city  and  the  contractor 
provided  that  the  city  had  the  right  to  re- 
tain moneys  due  under  the  contract  for  the 
purpose  of  paying  all  claims  for  labor  and 
material,  so  that  such  claims  could  not  be 
•defeated  by  an  assignee  of  the  contractor. 

In  North  OaroUna  it  is  held  that  a  me- 
•chanic's  or  laborer's  lien  when  filed  as  re- 
<]uired  by  the  statute  dates  back  and  takes 
priority  over  all  liens  attaching  and  against 
all  purchasers  for  value  though  without  no-- 
tice,  made  subsequent  to  the  beginning  of  the 
work  or  furnishing  the  first  material,  and 
also  against  an  assignee,  when  the  lien  was 


filed  before  the  assignment.  Blue  Pearl  Gran- 
ite Co.  v.  ^Merchants'  Bank,  172  N.  C.  354, 
90  S.  E.  312. 

In  Virginia  the  statute  (Acts  1895-96; 
Code  1904,  §  2482a)  provides  as  follows: 
"No  assignment  or  transfer  of  any  debt,  or 
any  part  thereof,  due  or  to  become  due  to 
a  general  contractor  by  the  owner  for  the 
construction,  erection,  or  repairing  of  any 
building,  structure,  or  railroad  for  such  own- 
er shall  be  valid  or  enforceable  in  any  court 
of  law  or  equity  by  any  legal  process  or  in 
any  other  manner  by  the  assignee  of  any  such 
debt  unless  and  until  the  claims  of  all  sub- 
contractors, supply  men,  and  laborers  against 
such  general  contractor  for  labor  performed 
and  materials  furnished  in  and  about 
the  construction,  erection,  and  repairing  of 
such  building,  structure,  or  railroad  shall 
have  been  satisfied:  Provided,  that  if  such 
subcontractors^  supply  men,  and  laborers 
shall  give  their  assent  in  writing  to  such  as- 
signment it  shall  be  thereby  made  valid  as 
to  them,  but  the  payment  or  appropriation 
of  such  assignment  by  the  owner  without 
such  assent  in  writing  shall  not  protect  such 
owner  from  the  demands  of  such  subcon- 
tractors, supply  men,  and  laborers  to  the  ex- 
tent of  such  assignment.  No  debt  or  demand, 
or  any  part  thereof,  due  or  to  become  due 
by  the  owner  of  any  building,  structure,  or 
railroad  to  a  general  contractor  for  the  con- 
struction, erection,  or  repairing  of  such 
building,  structure,  or  railroad  shall  be  sub- 
ject to  the  payment  of  any  debt  or  the  lien 
of  any  judgment,  writ  of  fieri  facias  or  any 
garnishee  proceeding  obtained  or  sued  out 
upon  any  debt  due  such  general  contractor 
which  shall  have  been  contracted  in  anv 
other  manner  or  for  any  other  purpose 
than  in  the  construction,  erection,  or 
repairing  of  such  building,  structure,  or 
railroad  for  such  owner  imless  and  until 
the  claims  due  by  such  general  contractor  to 
all  subcontractors,  supply  men,  and  laborers 
for  materials  furnished  and  labor  performed 
in  and  about  the  construction,  erection,  or 
repairing  of  such  building,  structure,  or  rail- 
road shall  have  been  paid."  Pursuant  to 
that  statute,  it  was  held  in  London  v. 
Roan<^e  Nat.  Exch.  Bank  (Va.)  93  S.  £. 
699,  that  a  bank  which  waa  the  assignee 
of  a  general  contractor  together  with  the 
subcontractors,  laborers  and  supply  men  were 
all  claimants  of  a  ftmd  which  was  de- 
posited in  court  by  the  owner,  who  filed 
a  bill  of  interpleader  praying  that  the  fund 
would  be  properly  distributed.  In  revers- 
ing the  decision  of  the  lower  court  which 
held  that  the  assignee  had  priority  it  was 
said:  "In  their  effort  to  sustain  these 
decrees,  counsel  for  the  bank  exhibit  the 
greatest  industry,  learning,  and  ability  in 
the  discussion  of  the  rules  for  construction 
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of  statutes  in  which  there  are  ajnbiguities, 
latent  or  patent.  In  our  tIcw,  however,  it 
is  unnecessary  for  us  to  refer  to  all  of  these 
rules,  because  we  are  of  the  opinion  that 
the  statute  (section  2482a)  is  not  only 
simple  and  unambiguous  in  its  language,  but 
that  its  purpose  is  lawful  as  well  as  lauda- 
ble, and  is  plainly  manifest.  There  is  no 
ambiguity*  therein,  whether  considered  as  a 
separate  and  independent  statute  or  in  con- 
nection with  the  mechanic's  lien  statutes.  It 
is  claimed  that  in  order  to  harmonize  the 
statutes  we  should  interpolate  into  this  act, 
after  the  words,  'until  the  claims  of  all  sub- 
contrjujtors,*  the  additional  words,  'who  shall 
have  perfected  mechanics'  liens  in  accordance 
with  the  provisions  of  the  code.*  The  effect 
of  such  an  interpolation  would  be  so  to 
change  the  meaning  of  the  statute  as  to  de- 
feat its  manifest  purpose.  For  many  years 
it  has  been  the  wise  and  just  policy  of  this 
state  to  require  that  the  laborers  and  supply 
men  whose  work  and  material  create  the 
fimd  arising  from  the  construction  of  build- 
ings shall  be  paid  out  of  the  said  fund  in 
preference  to  the  general  contractor.  Pur- 
suant to  this  policy  the  mechanic's  lien  laws 
create  and  provide  for  the  perfection  and  en- 
forcement of  liens  upon  the  building  or  struc- 
ture and  so  much  land  therewith  as  may  be 
necessary  for  the  convenient  enjoyment  of  the 
premises.  Section  2479  of  the  Code  further 
provides  that  upon  giving  notice  in  writing 
to  the  owner  of  the  building,  the  subcon- 
tractor may  make  the  owner  personally  lia- 
ble to  him.  None  of  these  provisions  are  in 
conflict  with  section  2482a  here  involved. 
That  section  was  enacted  pursuant  to  the 
settled  policy  of  the  state  and  as  a  further 
protection  to  those  claimants  who  are  so 
favored  bv  the  law  because  their  labor  and 
property  have  produced  the  value.  There  is 
no  conflict  whatever  between  these  statutes, 
and  construed  together  they  create  no  am- 
biguity, but  simply  deal  with  different  phases 
of  the  same  subject.  Section  2482a  dis- 
courages the  assignment  by  the  general  con- 
tractor of  any  part  of  the  debt  due  or  to 
become  due  him  by  the  owTier  for  the  con- 
struction of  the  building,  by  providing  that 
such  assignment  shall  not  be  valid  or  en- 
forceable in  any  court  of  law  or  equity  by 
any  legal  process  or  in  any  other  manner 
by  the  assignee  of  any  such  debt,  unless  and 
until  the  claims  of  all  subcontractors,  supply 
men,  and  laborers  against  such  general  con- 
tractor for  labor  performed  and  material 
furnished  in  and  about  the  construction,  erec- 
tion, and  repairing  of  such  building  shall 
have  been  satisfied.     Such  language  as  this 


is  too  plain  to  need  construction.  The  stat- 
ute says  simply  what  it  means,  and  there- 
fore simply  means  just  what  it  says.  To 
attempt  to  expound  tends  to  becloud  instead 
of  to  elucidate  its  meaning.  The  words  of 
the  statute  are  written  into  such  assignments 
as  effectually  as  if  the  assignment  in  terms 
stated  as  a  condition  precedent  that  it  should 
be  void  and  ineffective  until  after  the  pay- 
ment in  full  of  all  debts  due  by  the  assignor 
to  subcontractors,  supply  men,  and  laborers 
for  the  c(Histruction  of  the  building,  and  in 
its  legal  effect  is  a  direction  to  the  owner 
thus  to  distribute  the  fund.  .  .  .  Counsel 
for  the  bank  fully  recognize  this  rule,  bat 
argue  that  to  construe  the  words  of  this 
statute  in  accordance  with  their  literal  mean- 
ing does  lead  to  confusion  and  manifest  ab- 
surdity. We  do  not  think  it  necessary  to 
discuss  the  several  remote  possibilities  which 
are  suggested,  but  which  dearly  do  not  re- 
sult in  this  case  from  a  literal  interpreta- 
tion of  the  statute,  lliis  suit  is  ItseM  a 
sufficient  answer  to  every  such  suggestion. 
It  completely  protects  the  owner  of  the  build- 
ing, and  fully  illustrates  its  effectiveness  as 
a  remedy  for  every  interested  party.  All 
that  the  owner  has  to  do  in  case  such  an 
assignment  is  made  is  to  follow  the  example 
of  this  owner — ^pay  the  money  into  court  and 
convene  the  claimants  of  the  fund,  and  re- 
lieve himself  of  all  responsibility  in  connec- 
tion therewith.  If  he  does  not  know  the 
claimants  of  the  fund,  then  he  can  take  advan- 
tage of  the  statute  (section  3230  of  the  Code) 
which  authorizes  complainants  who  think 
that  there  may  be  persons  who  are  interested 
in  the  subject  whose  names  are  unknown,  to 
make  them  parties  to  the  suit  by  the  general 
description  of  'parties  unkno\vn/  and  on 
proper  affidavit  to  have  them  convened  by 
order  of  publication.  The  statute  (section 
2482a)  was  enacted  twenty  years  ago:  it  has 
received  from  learned  commentators  the  same 
construction  which  has  been  here  put  upon 
it,  and  no  such  dire  results  as  counsel  fear 
have  ensued.  While  its  wisdom  has  been 
doubted  by  some,  until  now,  so  far  as  we 
are  informed,  its  meaning  has  not  been  ques- 
tioned. We  have  no  doubt  whatever  as  to 
the  proper  construction  of  this  statute,  nor 
of  the  power  of  the  l^slature  to  enact  it. 
The  trial  court  erred  in  decreeing  that  the 
assignment  to  the  bank  had  priority.  The 
decree  should  have  required  the  parties  to 
prove  their  claims,  and  then  the  fund  should 
have  been  distributed,  first  to  the  paynlent 
of  the  debts  due  to  the  appellants,  and  then 
the  surplus  should  have  been  applied  to  the 
partial  paymnt  of  the  debt  dne  the  bank."^ 
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Xlliel  and  Slander  —  PriTiles«  —  Crit- 
ieisn  of  Candidate  for  Office. 

By  becoming  a  candidate  for  judge,  a  per- 
son places  his  character  as  to  integrity,  in- 
corruptibility, and  judicial  ability  before  the 
people  for  consideration,  so  that  an  individual 
or  a  newspaper  may  in  good  faith  and  with- 
out malice  criticise  him  in  those  respects 
even  severely  and  caustically,  but  insult  or 
contempt  or  false  and  libelous  statements  of 
fact  are  not  so  privileged. 

[See  Ann.  Cas.  1914C  997.] 


False  statements  of  fact  as  to  use  of  cam- 
paign funds  by  candidate  for  judge,  though 
made  without  malice,  are  actionable. 

Statute   Penalixins  Political  Criticism 
—  Effect  on  Right  of  Action  for  Libel. 

St.  1915,  §  12.17,  providing  the  penalty  for 
any  fahe  statement  as  to  a  candidate  for 
office  intended  to  affect  a  primary,  does  not 
change  the  law  on  civil  liability,  but  is 
cumulative  to  it. 

PriTilese  —  Critieism  of  Oamdidato. 

One  who  in  good  faith  and  from  a  sense 
of  public  duty  states  to  an  officer  that  another 
has  committed  a  crime  is  not  liable,  though 
the  charge  be  absolutely  false. 

[See  note  at  end  of  this  case.] 

Idbelons  Words  —  Cliarse  of  Misnse  of 
Campaign  Fnnds  by  Candidate. 

False  statements  in  a  newspaper  editorial 
implying  that  plaintiff,  a  candidate  for  judge, 
took  part  in  unlawful  distribution  of  a  cam- 
paign fund  or  that  he  sold  his  political  in* 
fluence  and  surrendered  his  honest  belief  for 
money,  are  libelous. 

Sanie. 

Statements  in  a  newspaper  editorial  that 
a  candidate  for  judge  distributed  in  lawful 
ways  a  campaign  fund,  and  received  money 
for  using  his  political  influence  lawfully,  are 
not  libelous. 

Constrnction    of  Defamatory   Pnbliea- 
tion. 

In  determining  whether  statements  in  a 
newspaper  editorial  as  to  a  candidate  for 
office  are  libelous,  the  article  must  be  con- 
strued as  a  whole. 

Comparison  to  Jndas  Xscariot  as  Idbel. 

An  obvious  and  thinly  veiled  reference  in 
a  newspaper  editorial  comparing  a  candidate 
for  office  to  Judas  Xscariot  is  a  jibe  and  in- 
sult, and  not  privileged. 

Jnstiflcation  —  Necessity  that  Jnstiflea- 
tion  Be  Broad  as  Charge. 

In  an  action  for  libel,  a  defense  that  a  part 
of  the  statements  made  was  true  is  incom- 
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plete,  since  the  justification  must  be  as  broad 
as  the  libel. 

[See  note  at  end  of  this  case.] 

Sanie. 

Where  defendant  pleads  justification  in  an 
action  for  libel,  only  the  substance  of  the  al- 
leged libelous  words  need  be  proved  to  be  true 
to  sustain  the  defense,  so  that  proof  that 
plaintiff  used  $185  of  a  campaign  fund,  where 
the  statemient  was  that  he  used  $385,  is  suffi- 
cient to  justify  the  statement. 

[See  note  at  end  of  this  case.] 

Ubelons    Words    —    Charsing    lUegal 
Use  of  Money  by  Candidate. 

Under  St.  1898,  §  4543b,  prohibiting  col- 
lection of  money  for  campaign  funds,  the 
expenditure  of  money  so  collected  is  unlawful, 
and  a  false  accusation  of  such  expenditure  is 
libelous. 

Appeal  from  Circuit  Court,  Waupaca 
county:    F0WI2B«  Judge. 

Action  by  Giles  N.  Putnam,  plaintiff, 
against  E.  £.  Browne  et  al.,  defendants. 
Judgment  for  defendants.    Plaintiff  appeals. 

IteVEBSED. 

[525]  Action  for  libel.  In  the  spring  of 
1913  the  plaintiff,  a  lawyer,  was  a  candidate 
for  county  judge  of  Waupaca  county  and  the 
defendant  printing  company  published  in  its 
weekly  newspaper,  the  Waupaca  Republican- 
Post,  an  editorial  partially  written  by  the 
defendant  Browne,  as  follows: 

Do  Voters  Look  with  F<tvor  on  DivMbutor  of 

"8lush"  M<meyt 

'The  statement  of  campaign  disbursements 
in  the  campaign  of  1910  by  the  Connor  cam- 
paign committee  shows  that  Giles  H.  Putnam^ 
candidate  from  New  London  for  county  judge, 
received  several  hundred  dollars  from  the  big 
Connor  slush  fund. 

In  the  records  of  the  office  of  register  of 
deeds  of  Fond  du  Lac  county  are  the  follow- 
ing items  filed  by  James  A.  Hogan,  treasurer 
of  the  Republican  state  conunittee,  his  tem- 
porary residence  being  at  Fond  du  Lac  at 
that  time: 

On  July  23,  1910,  check  No.  443  for  $31.47 
to  G.  H.  Putnam  for  services  and  expenses; 
August  1,  1910,  check  No.  798,  $13  for  ex- 
pense, G.  H.  Putnam;  August  2,  1910,  check 
No,  829,  expenses  to  date,  $16.20,  G.  H.  Put- 
nam; August  18,  1910,  for  organization  Wau- 
paca county,  $50,  to  G.  H.  Putnam;  August 
18,  1910,  organization  Manitowoc  county, 
$200,  to  G.  H.  Putnam;  August  31,  for  or- 
ganization in  Waupaca  county,  $75,  to  G.  H. 
Putnam. 

The  campaign  of  1910  was  one  of  the  most 
important  in  the  history  of  Wisconsin  or 
even  the  nation.  La  Follette  had  been  doing 
things  in  the  United  States  senate.  The  Wis- 
consin idea  was  fast  becoming  nationalized. 
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The  special  interesta  of  the  country  were 
alarm^^d,  and  alter  many  conferences  decided 
to  make  a  final  stand  in  Wisconsin  against 
the  progreBsive  movement  and  defeat  of  La 
Follette  at  all  hazards.  They  marshaled  to 
their  sides  every  possible  available  resource 
and  [526]  a  nation-wide  conference  took 
place.  W.  D.  Connor,  the  Marshfield  lum- 
berman, who  ha4  been  chairman  a  few  years 
before  of  the  Republican  state  central  com- 
mittee, and  who,  as  such  chairman,  had  a 
list  of  valuable  names  in  each  county  in  the 
state,  was  selected  as  their  chairman  and 
they  placed  in  his  hands  $100,000  which  he 
expended.  How  much  more  was  expended  by 
committee  out  of  the  state  no  one  will  ever 
know.  La  Follette  was  unable  to  go  upon  the 
stump  and  had  no  money  to  expend  for  a 
campaign.  The  citizenship  of  Wisconsin 
showed  that  it  was  not  purchasable  and  that 
the  birthright  of  citizenship  was  worth  more 
than  a  mess  of  pottage.  Loyal  citizens. 
Democrats  and  Republicans,  said  that  the 
battle  was  the  people's  battle,  and,  without 
hope  of  reward,  threw  themselves  into  the 
contest  and  La  Follette  and  progressive  prin- 
ciples triumphed. 

Wisconsin  gave  a  majority  to  La  Follette 
of  over  100,000  at  the  primaries.  Waupaca 
county  did  its  share  and  stood  as  one  of  the 
banner  counties  in  the  state,  notwithstand- 
ing the  fact  that  Mr.  Putnam,  the  candidate 
for  county  judge,  received  $385.67  to  defeat 
La  Follette  and  the  principles  he  stood  for. 

Do  you  think  that  selling  one's  influence 
for  $385.67  is  a  good  qualification  for  a  high 
position  like  that  of  county  judge?  In  days 
gone  by,  the  receiving  of  thirty  pieces  of 
silver  forever  and  rightfully  condemned  a 
man.  Times  have  not  so  changed  that  re- 
ceiving $386.67  for  the  purpose  of  defeating 
a  man  who  was  championing  the  people's 
cause  ought  to  be  a  virtue  or  a  qualification 
for  office. 

We  do  not  know  that  these  sums  amount- 
ing to  $385.67  were  all  the  amounts  that  were 
leceived  by  Mr.  Putnam  in  the  eventful  cam- 
paign of  1910.  Had  all  of  the  men  who 
received  parts  of  the  Connor  slush  fund  been 
proud  of  the  part  they  took  in  that  campaign, 
we  do  not  imagine  that  they  would  have  been 
so  quiet  about  the  filing  of  their  expense  ac- 
count which  was  dug  up  by  an  ever-vigilant 
newspaper  reporter  and  first  published  by 
the  Milwaukee  Journal  December  16,  1910. 

A  county  judge  should  be  a  man  of  the 
highest  character  and  integrity,  with  a  repu- 
tation above  reproach.  W.  M.  Emmons  ie 
such  a  man.  He  was  born  and  raised  on  a 
farm,  in  the  town  of  Dayton,  Waupaca  coun- 
ty, and  has  lived  in  Waupaca  [527]  county 
all  his  lifetime  with  the  exception  of  about 
four  years.  We  have  never  heard  a  single 
word  or  whisper  against  his  high  character, 


and  we  believe  the  people  will  find  him  a 
faithful  public  ser^'ant  if  they  elect  him  as 
their  county  judge. 

The  defendants  by  answer  denied  all  malice 
and  claimed  that  the  article  was  conditionally 
privil^ed.  They  admitted  that  there  was 
one  error  in  the  article,  namely,  the  state- 
ment of  $200  paid  to  G.  H.  Putnam  for  the 
organization  of  Manitowoc  county  contained 
in  the  account  of  the  treasurer  of  the  Re- 
publican state  conunittee  filed  in  the  office  of 
the  register  of  deeds  of  P(md  du  Lac  county; 
but  they  alleged  that  the  information  as  to 
thia  item  was  obtained  from  the  previous  pub- 
lication thereof  in  other  newspapers,  that  the 
same  was  undenied  by  the  plaintiff,  and  was 
honestly  believed  by  the  defendants  to  be 
true.  The  answer  also  contained  an  allegation 
that  the  plaintiff  received  some  of  the  items 
of  money  named  in  the  article  and  distributed 
some  portion  thereof,  and  did  not  disbtirse 
for  legitimate  campaign  expenses  all  of  such 
sums  so  received  by  him.  lliis  allegation  was 
treated  as  a  partial  but  not  a  complete  de- 
fense. 

The  jury  returned  a  verdict  for  the  de- 
fendants, and  the  plaintiff  appeals  from  judg- 
ment on  the  verdict. 

Martm,  Martin  d  Martin  for  appellant. 
Broion0f   Brownm  da  Smith  and   Kreutzer^ 
Bird,  Rosenherry  d  Okoneaki  for  respondents. 

WiNBLOW,  C.  J. — A  number  of  errors  in  the 
charge  of  the  court  are  alleged,  but  it  seems 
to  us  that  we  can  attain  gi-eater  clarity  by 
treating  the  case  abstractly  and  stating  the 
general  principles  applicable  than  by  taking 
up  the  alleged  errors  in  detail. 

[528]  The  occasion  was  one  of  conditional 
privilege.  The  plaintiff  was  a  candidate  for 
the  offlee  of  county  judge,  a  position  where 
integrity,  incorruptibility,  and  judicial  abil- 
ity are  absolute  essentials.  By  his  candidacy 
he  placed  his  character  in  these  respects  be- 
fore the  people  for  consideration  and  discus- 
sion. One  voter  might  in  good  faith  and 
without  malice  place  before  other  voters  fair 
criticism  of  or  comment  upon  the  plaintifiTs 
acts  in  these  respects  without  liability,  but 
he  could  not  make  libelous  statements  of  fact 
which  were  false  any  more  than  he  could 
if  no  such  candidacy  existed,  nor  could  he 
indulge  in  insult  or  contemptous  phrase.  A 
local  newspaper  might  do  the  same  things 
and  no  more.  But  while  the  privilege  is  thus 
confined  to  fair  comment  or  criticism  upon 
facts,  the  comment  may  doubtless  be  caustic 
and  severe  if  the  facts  warrant  it.  Such  has 
been  the  position  of  this  court  in  the  ease 
of  criticism  of  public  officers.  Buckstaff  v. 
Viall,  84  Wis.  129.  54  N.  W.  Ill:  Williams 
v.  Hicks  Printing  Co.  159  Wis.  90,  150  N.  W. 
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183;  Leuch  v.  Berger,  161  Wis.  664,  155  N. 
W.  14H.  The  same  rule  has  also  been  applied 
to  publications  concerning  candidates.  In- 
galls  V.  Morrissey,  154  Wis.  632,  Ann.  Gas. 
1915D  899,  143  K.  W.  681. 

It  is  recognized  that  there  is  a  disagree- 
ment in  the  authorities  on  the  question  wheth- 
er false  statements  concerning  candidates  for 
office  made  without  malice  and  in  good  faith 
are  privileged.  In  some  jurisdictions  it'  is 
held  that  all  matters,  true  or  false,  having 
a  bearing  on  the  fitness  of  a  candidate  may 
be  published  without  liability  if  it  be  shown 
that-  they  were  published  without  malice,  in 
good  faith,  and  in  the  honest  belief  that  the 
facts  stated  were  true.  Briggs  v.  Garrett, 
111  Pa.  St.  404,  2  Atl.  513,  56  Am.  Rep.  274; 
Coleman  v.  MacLennan,  78  Kan.  711,  98  Pac. 
281,  130  Am.  St.  Rep.  390,  20  L.R.A.(N.S.) 
361.  We  deem  the  other  view,  however,  to 
be  supported  not  only  by  our  own  decisions 
but  by  the  better  reason  and  by  the  great 
weight  of  authority  in  other  courts.  Newell, 
Slander  &  L.  (3d  ed.)  §§  633-636;  25  Cyc. 
402-405  and  notes;  Post  Pub.  Co.  v.  Hallam, 
59  Fed.  530,  16  U.  S.  App.  613,  8  C.  C.  A.  201. 

[529]  We  do  not  overlook  sees.  94 — 17  and 
94 — 38  in  ch.  650,  Laws  1911  (now  sees.  12.17 
and  4543r,  Stats.  1915),  which  provide  that 
no  person  shall  knowingly  publish  any  false 
statement  in  relation  to  a  candidate  intended 
or  tending  to  affect  the  voting  at  any  primary 
or  election,  and  also  provide  for  the  punish- 
ment of  such  an  act  criminally  by  fine  or 
imprisonment  or  both.  We  do  not,  however, 
see  in  these  provisions  any  purpose  to  change 
the  established  principles  of  law  with  respect 
to  privilege  in  a  civil  action.  One  of  these 
principles,  as  we  have  seen,  is  that  the  con- 
ditional privilege  as  regards  a  public  officer 
or  candidate  for  public  office  does  not  extend 
to  false  statements  of  fact.  Tlie  statutory 
provisions  cited  seem  intended  to  add  to 
rather  than  to  subtract  from  the  penalties 
which  may  follow  the  publication  of  false  and 
libelous  statements  of  fact  regarding  can- 
didates for  public  office. 

It  is  true  that  in  certain  classes  of  cases 
the  law  of  conditional  privilege  will  protect 
one  who  makes  an  entirely  false  charge,  as, 
for  instance,  one  who  communicates  to  an 
officer  of  the  law  a  charge  of  crime  against 
another,  in  good  faith,  believing  it  to  be  true, 
and  acting  simply  from  a  sense  of  public  duty. 
Joseph  V.  Baars,  142  Wis.  390,  125  N.  W. 
913,  136  Am.  St.  Rep.  1076.  The  reason  for 
this  is  very  plain,  and  it  is  equally  apparent 
that  it  is  not  present  in  such  cases  as  the 
one  before  us. 

Now  in  the  present  case  the  first  question 
for  the  jury  was  what  meaning  the  article 
carried  to  the  readers  of  the  paper.  In  view 
of  the  political  conditions  in  the  state  in 
1910  and  at  the  time  of  the  publication  as 
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shown  by  the  evidence,  did  this  article  convey 
the  idea  to  the  readers  of  the  paper  ( 1 )  that 
the  plaintiff  received  and  took  part  in  the 
unlawful  distribution  of  a  part  of  a  political 
corruption  fund  in  the  primary  campaign  of 
1910,  or  (2)  that  he  sold  his  political  influ- 
ence and  surrendered  his  honest  belief  for 
money  in  that  compaign?  If  it  carried  these 
ideas  or  either  of  them  it  was  libelous  unless 
proven  to  be  true.  If,  however,  it  simply  con- 
veyed the  idea  that  the  plaintiff  received  and 
distributed  in  lawful  ways  a  part  of  a  large 
political  campaign  fund  and  [530]  that  he 
received  money  for  political  labor  and  influ- 
ence exerted  in  lawful  ways  and  not  contrary 
to  his  honest  convictions,  the  article  was  not 
libelous  in  these  two  respects.  In  judging  of 
the  meaning  of  any  given  part  of  the  article 
the  whole  article  is  of  course  to  be  considered. 

The  propositions  just  referred  to  are  really 
the  only  statements  of  fact  in  the  article,  but 
there  is  a  conunent  upon  them  which  stands 
upon  an  entirely  different  basis,  and  that  is 
the  thinly  veiled  comparison  of  the  plaintiff 
to  Judas  Iscariot.  This  is  not  a  statement 
of  fact  but  a  comment  or  criticism.  It  likens 
the  plaintiff,  not  to  an  ordinary  turncoat, 
but  to  the  man  who,  in  the  estimation  of  the 
Christian  world,  committed  the  greatest  crime 
in  history  by  selling  the  life  of  his  divine 
Master  for  money. 

It  requires  no  argument  to  prove  that  this 
is  a  jibe,  a  contemptous  insult,  and  not 
fair  criticism  of  any  type;  hence  it  is  not 
privileged.  Curtis  v.  Mussey,  6  Gray  (Mass.) 
261.  Being  libelous  on  its  face,  the  only 
question  to  be  submitted  to  the  jury  in  con- 
nection with  it  is  the  question  of  the  amount 
of  damages.  Thus  the  defense  of  conditional 
privilege  drops  entirely  out  of  the  case. 

Returning  now  to  the  consideration  of  the 
questions  arising  with  regard  to  the  state- 
ments of  fact  first  herein  discussed,  if  the 
jury  find  those  statements  not  to  carry  a 
libelous  meaning  they  also  drop  out  of  the 
case,  but  in  case  the  jury  find  that  they  carry 
the  libelous  meaning  above  referred  to,  the 
question  will  then  arise,  Are  they,  or  is 
either  of  them,  substantially  true?  This  ques- 
tion, however,  will  only  arise  in  case  justi- 
fication is  properly  pleaded,  which  it  seems 
is  not  the  case  at  present. 

It  is  doubtless  true  that  in  order  to  be  a 
complete  defense  a  justification  must  be  as 
broad  as  the  libel,  and  that  an  allegation  of 
the  truth  of  a  part  of  the  facts  alleged  in  the 
libel  can  operate  only  as  a  partial  defense.  In 
the  present  case  the  defendants  are  compelled 
to  admit  that  the  plaintiff  did  not  in 
[531]  fact  receive  $200  for  organizing  Mani- 
towoc countv  and  hence  that  he  did  not  re- 
ceive  or  disburse  $385.67  as  charged,  but 
$185.67  at  the  most.  Thus  it  is  evident  that 
tliov  cannot  plead  that  the  entire  sum  named 
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in  the  article  was  received  and  disbursed  but 
only  a  part  thereof.  Ordinarily  this  would 
only  be  a  plea  in  mitigation  of  damages,  but 
in  a  case  like  the  present  it  would  be  a  plea 
of  justification.  The  rule  is  that  the  sub- 
stance of  the  charge  only  need  be  proven  true. 
Nehrling  v.  Herold  Co.  112  Wis.  668,  567,  88 
X.  W.  614;  Conner  v.  Standard  Pub.  Co.  183 
Mass.  474,  67  X.  £.  596.  The  material  sub- 
stance of  the  statement  in  question  (if  it  be 
held  by  the  jury  to  convey  a  libelous  mean- 
ing) is  that  money  was  received  and  disbursed 
by  the  plaintiff  for  corrupt  and  unlawful  po- 
litical purposes,  not  that  precisely  $385.67 
was  so  received  and  disbursed.  The  quality 
of  the  act  does  not  depend  upon  the  amount  so 
long  as  the  amount  is  substantial  and  not 
trivial.  It  is  really  immaterial  whether  it 
was  $50  or  $385.67.  So  if  it  be  shown  by  the 
defendants  Jthat  a  substantial  sum  was  so 
received  and  disbursed,  though  that  sum  be 
much  less  than  $385.67,  they  will  have  shown 
a  justification  as  to  the  supposed  libelous 
statement  under  consideration.  There  was 
testimony  in  the  case  tending  to  support  the 
defendants'  contention  in  this  regard,  but 
inasmuch  as  there  must  be  a  new  trial  of  the 
case  we  forbear  to  comment  upon  it. 

While  there  was  no  law  in  1909  limiting 
the  amount  which  could  be  legally  spent  by 
candidates  for  public  office  (the  first  law  on 
that  subject  being  ch.  650,  Laws  1911:  sees. 
94—1  to  94— -38,  Stats.  1913),  there  were  many 
ways  in  which  money  could  b^  corruptly  and 
unlawfully  used.  While  men  might  doubtless 
be  hired  to  do  lawful  political  labor  it  was 
unlawful  to  buy  votes,  either  directly  or  in- 
directly under  pretense  of  paying  for  work 
or  by  the  use  of  other  subterfuges.  It  was, 
with  certain  exceptions,  unlawful  for  any 
person  to  pay  or  agree  to  pay  money  to  se- 
cure the  [632]  nomination  of  a  state  sena- 
tor or  assemblyman  unless  the  person  making 
the  promise  or  payment  was  a  bona  fide 
resident  of  the  district,  and  it  was  necessarily 
unlawful  to  use  such  moneys  for  such  pur- 
poses if  collected.  Sec.  4543&,  Stats.  1898. 
W'hether  there  were  other  unlawful  and  cor- 
rupt uses  to  which  money  could  be  put  in 
1909  it  is  unnecesarv  now  to  consider.  Simi- 
lar  considerations  apph^  to  the  supposed 
charge  that  the  plaintiff  sold  his  political 
influence  for  money.  The  question  of  the 
amount  of  money  is  entirely  immaterial  if 
the  fact  itself  be  shown. 

We  do  not  deem  it  necessary  to  review  the 
charge  of  the  court  at  length.  It  contained 
at  least  two  vital  errors  which  render  a  new 
trial  necessary,  viz.  ( 1 )  it  did  not  inform  the 
jury  that  the  comparison  to  Judas  was  libel- 
ous as  a  matter  of  law  and  not  privileged, 
and  (2)  it  told  the  jury  in  substance  that 
if  the  statements  were  made  in  good  faith  and 
in  honest  belief  in  their  truth  they  were  privi- 
lopred  whether  true  or  false. 


The  question  was  somewhat  debated  in  tlie 
argument  of  the  case  whether  the  fact  that 
the  newspaper  in  question,  though  primarily 
a  local  county  paper,  had  some  circulation 
outside  of  Waupaca  county  would  prevent 
the  successful  interposition  of  the  defense  of 
privilege  under  the  rule  as  to  excessive  pub- 
lication announced  in  Buckstaff  v.  Hicks,  94 
Wis.  34,  68  N.  W.  403,  59  Aol  St.  Rep.  853. 

The  view  taken  of  the  case  renders  it  un- 
necessary to  decide  this  question,  but  we  deem 
it  not  improper  to  remark  that  the  rule  as 
stated  in  the  Buckstaff  case  seems  unques- 
tionably extreme.  Carried  to  its  lo>gical  re- 
sult it  means  that  a  distinctively  county 
newspaper  with  some  incidental  outside  cir- 
culation is  protected  by  no  privilege  when  it 
honestly  discusses  the  qualifications  of  can- 
didates for  county  offices,  and  this  would 
mean  practically  that  there  could  be  no  news- 
paper discussion  of  the  subject  because  it  is 
believed  that  all  local  papers  of  any  influ- 
ence have-  more  or  less  outside  drculatien. 
While  we  do  not  reach  the  question  in  this 
case,  we  feel  justified  [533]  in  saying  that 
we  do  not  consider  it  foreclosed  by  the  Buck- 
staff  case.  See  on  this  subject  Coleman  v. 
MacLennan,  78  Kan.  711,  98  Pac.  281,  130 
Am.  St.  Kep.  390,  20  L.R.A.(N.S.)  361;  25 
Cyc.  387;  Hatch  v.  Lane,  105  Mass.  394; 
Arnold  v.  Ingram,  151  Wis.  438,  Ann.  Gas. 
1914C  976,  138  N.  W.  111. 

Bt  the  Coubt. — Judgment  reversed,  and 
action  remanded  for  a  new  trial. 

Siebecker,  J.,  took  no  part. 

A  motion  for  a  rehearing  waa  deiiied,  with, 
$25  costs,  on  March  14,  1916. 
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J.  Introductory » 


The  purpose  of  this  note  is  to  review  the 
caaea  involving  the  sufficiency  of  the  justifi- 
cation of  a  charge  of  libel  or  slander.  In 
considering  this  question  no  distinction  is 
made  between  cases  involving  the  sufliciency 
of  an  answer  or  a  plea  of  justification  and 
the  sufficiency  of  the  proof  offered,  or  the 
correctness  of  the  law  stated  by  instructions, 
the  rule  of  law  involved  having  been  sought 
in  each  case  without  regard  to  the  manner  in 
which  it  was  brought  up  for  consideration. 
The  note  excludes  discussion  of  tlie  rule  of 
pleading  justification  to  the  effect  that  where 
the  defamatory  charge  is  made  in  general 
terms  specific  facts  must  be  alleged  in  the 
plea  of  justification  showing  that  the  same 
is  true,  but  where  the  charge  is  specific  the 
plea  need  allege  only  that  the  charge  is  true. 

For  a  discussion  of  the  question  of  the 
truth  alone  as  a  complete  defense  in  a  civil 
action  for  libel,  ^ee  the  notes  to  Wertz  v. 
Sprecher,  17  Ann.  Cas.  758;  and  State  Jour- 
nal Co.  v.  Redding,  Ann.  Gas.  1918C  332. 

The  cases  discussing  the  necessity  that  a 
justification  of  a  libel  or  slander  be  a  justifi- 
cation of  the  precise  charge  are  collected  in 
the  notes  to  Dowie  v.  Priddle,  3  Ann.  Cas. 
526;  and  Cain  v.  Osier,  reported  post,  this 
volume,  at  page  1126. 

//.  General  Rule, 

In  an  action  for  libel  or  slander  the  justifi- 
cation must  be  as  broad  as  the  charge  sought 
to  be  justified. 

EngUmd. — Cooper  v.  Lawson,  8  Ad.  k  El. 
746,  35  E.  C.  L.  746,  2  Jur.  919,  8  L.  J.  Q.  B. 
9,  1  P.  &  D.  15,  1  VV.  W.  &  H.  601,  112  Eng. 
Rep.  (Reprint)  1020;  Ingram  v.  T>awson,  1 
Am.  387,  5  Bing.  N.  Cas.  66,  35  E.  C.  L.  33,  T 
Dowl.  125,  3  Jur.  73,  8  L.  J.  P.  C.  1,  6  Scott 
775,  132  Eng.  Rep.  (Reprint)  1029;  Clark- 
son  V.  Lawson,  6  Bing.  266,  19  E.  C.  L.  78, 
8  L.  J.  C.  PI.  36,  3  M.  &  P.  605,  130  Eng. 
Rep.  (Reprint)  1283;  Helsham  v.  Blackwood, 
11  C.  B.  Ill,  73  E.  C.  L.  Ill,  20  L.  J.  C.  PI. 
187,  138  Eng.  Rep.  (Reprint)  412;  Fysh  v. 
Thorowgood,  Cro.  Eliz.  623,  78  Eng.  Rep. 
(Reprint)  864;  Smith  v.  Parker,  2  Dowl  &  L. 
394,  14  L.  J.  Exch.  52,  13  M.  k  W.  458; 
O'Brien  v.  Bryant,  16  M.  &  W.  168,  4  Dowl. 
&  L.  341,  16  L.  J.  Exch.  77,  163  Eng.  Rep. 
(Reprint)  1145.  See  also  Goodburne  v.  Bow- 
man. 9  Bing.  532,  23  E.  C.  L.  369,  2  Moo.  & 
S.  700,  131  Eng.  Rep.  (Reprint)  712;  Rob- 
erta v.  Brown,  10  Bing.  519,  25  E.  C.  L.  224, 
3  L.  J.  C.  P.  168,  4  Moo.  A  S.  407 ;  Edsall  v. 
Russell,  2  Dowl.  N.  S.  641,  6  Jur.  996,  12 
Iv.  J.  C.  P.  4,  4  M.  &  G.  1090,  43  E.  C.  L. 
560,  5  Scott  N.  R.  801;  Tighe  v.  Cooper,  7 
El.  &  Bl.  639,  90  E.  C.  L.  639,  26  L.  J.  Q.  B. 
215,  3  Jur.  N.  S.  716,  119  Eng.  Rep.  (Reprint) 
1383;  Wakley  v.  Cooke,  4  Exoh.  511,  19  L.  J. 
Ann.  Cas.  1918C. — 69. 
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Exch.  91 ;  Fleming  v.  Dollar,  23  Q.  B.  D.  388 ; 
Bishop  V.  Latimer,  4  L.  T.  N.  S.  776. 

Ccunada, — Greene  v.  Minnes,  22  Ont.  177; 
Stewart  v.  Rowlands,  14  U.  C.  C.  P.  485; 
Assur.  Co.  v.  O'Loane,  32  U.  C.  Q.  B.  379.  See 
also  Patterson  v.  Plaindealer  Co.  2  Alberta  L. 
Rep.  29;  Goodwin  v.  Graves,  4  Ont.  Week. 
Rep.  449. 

United  States. — Smith  v.  Tribune  Co.  4 
Biss.  477,  22  Fed.  Cas.  No.  13,118;  Whitney 
V.  Janesville  Gazette,  5  Biss.  330,  29  Fed. 
Cas.  No.  17,590;  Cook  v.  Tribune  Assoc.  5 
Blatchf.  352,  6  Fed.  Cas.  No.  3,165;  U.  S.  v. 
Callender,  Whart.  St.  Tr.  688,  25  Fed.  Cas. 
No.  14,709;  U.  S.  v.  Haswell,  Whart.  St.  Tr. 
684,  26  Fed.  Cas.  No.  15,324;  Cunningham  v. 
Underwood,  116  Fed.  803,  53  C.  C.  A.  99; 
Grand  Union  Tea  Co.  v.  Lord,  reported  post, 
this  volume,  at  page  1118.  See  also  Edwards 
V.  Kansas  City  Times  Co.  32  Fed.  813;  Kan- 
sas City  Star  Co.  v.  Carlisle,  108  Fed.  344,  47 
C.  C.  A.  384. 

Alabama-. — ^Hunt  v.  Fidelity  Mut.  Life  Ins. 
Co.  167  Ala.  188,  61  So.  1000;  Webb  v.  Gray, 
181  Ala.  408,  62  So.  194. 

Arkcaisas. — Jones  v.  Cecil,  10  Ark.  592. 

California. — ^Mowry  v.  Raabe,  89  Cal.  606, 

27  Pac.  157;  Hearne  v.  De  Young,  119  Cal. 
670,  52  Pac.  150,  499;  Schomberg  v.  Walker, 
132  Cal.  224,  64  Pac.  290;  Tingley  v.  Times 
Mirror  Co.  151  Cal.  1,  89  Pac.  109^.  See 
also  Davis  v.  Hearst,  160  Cal.  143,  116  Pac. 
530. 

Connecticut. — See  Woodruff  v.  Richardson, 
20  Conn.  238. 

Delaxoare. — Donahoe  v.  Star  Pub.  Co.  3 
Penn.   (Del.)   545,  53  Atl.  1028. 

Florida. — Jones  v.  Towpsend,  21  Fla.  431, 
58  Am.  Dec.  676;  Jones  v.  Greeley,  25  Fla. 
629,  6  So.  448. 

Georgia. — Cox  v.  Strickland,  101  Ga.  482, 

28  S.  E.  655. 

/WinoM.— Sanford  v.  Gaddis,  14  111.  329; 
Gault  V.  Babbitt,  1  111.  App.  130;  Rice  v. 
Aleshire,  72  III.  App.  455 ;  Lodge  v.  Hampton, 
116  111.  App.  414;  Commercial  News  Co.  v. 
Beard,  116  111.  501;  Siegel  v.  Thompson,  181 
111.  App.  164;  CMalley  v.  Illinois  Pub.  etc. 
Co.  194  III.  App.  544. 

Indiana, — Swan  v.  Rary,  3  Blackf.  298; 
Tull  V.  David,  27  Ind.  377;  Heilman  v.  Shank- 
lin,  60  Ind.  424;  Hake  v.  Brames,  95  Ind. 
161;  Miller  v.  McDonald,  139  Ind.  465,  39 
N.  E.  159';  Hanger  v.  Benua,  153  Ind.  842,  53 
N.  E.  942:  Peterson  v.  Murray,  13  Ind.  App. 
420,  41  N.  E.  836. 

/oim.— Sheehev  v.  Coklev,  43  la.  183,  22 
Am.  Rep.  236;  Mott  v.  Dawson,  46  la.  .533; 
Hollenl)eck  v.  Ristine,  105  la.  488.  75  N.  W. 
355,  67  Am.  St.  Rep.  306;  Clifton  v.  T^nge, 
108  la.  472,  79  N.  W.  276:  Wallace  v.  Home- 
stead Co.  117  la.  348.  90  N.  W.  835:  Berffor 
v.  Freeman  Tribune  Pub.  Co.  132  la.  290,  109 
N.  W.  784.  Compare  Prewitt  v.  Wilson,  128 
la.   198.  103  N.  W.   .m5:   Mnlvanev  v.  Bur- 
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roughs,  162  la.  439,  132  N,  W.  873;  Snyder 
V.  Tribune  Co.  161  la.  671,  143  N.  W.  ol9; 
Cain  V.  Osier,  168  la.  59,  160  N.  W.  17; 
Rhynas  v.  Adkisson,  159  N.  W.  877. 

K<maa9,—Sta.te  v.  Wait,  44  Kan.  310,  24 
Pac.  354;  Dever  v.  Clark,  44  Kan.  746,  25 
Pac  205;  Grubb  v.  Elder,  67  Kan.  316,  72 
Pac.  790. 

Kentucky. — ^Eastland  v.  Caldwell,  2  Bibb 
21,  4  Am.  Dec.  668;  Duncan  v.  Brown,  15  B. 
Mon.  186;  Mclntyre  v.  Bransford,  17  S.  W. 
359,  13  Ky.  L.  Kep.  464;  Register  Newspaper 
Co.  V.  Stone,  102  S.  W.  800,  31  Ky.  L.  Rep. 
458,  11  L.R.A.(N.S.)   240. 

Louisiana. — State  v.  Bienvenu,  36  La.  Ann. 
378. 

Maime. — ^Kent  v.  Bonzey,  38  Me.  436.  See 
also  Pease  v.  Bamford,  96  Me.  23,  61  Atl.  234. 

McuryUmd, — Coffin  v.  Brown,  94  Md.  190, 
50  Atl.  567,  89  Am.  St.  Rep.  422,  65  L.R.A. 
732. 

MasscLohusetta. — Rutherford  v.  Paddock, 
180  Mass.  289,  62  N.  E.  381,  91  Am.  St.  Rep. 
282. 

Michigan. — Whitemore  v.  Weiss,  33  Mich. 
348;  Bailey  v.  Kalamazoo  Pub.  Co.  40  Mich. 
251;  People  v.  Evening  News,  51  Mich.  11, 
16  N.  W.  186;  McAllister  v.  Detroit  Free 
Press  Co.  85  Mich,  453,  48  N.  W.  612;  Hay  v. 
Reid,  86  Mich.  296,  48  N.  W.  607;  Sanford 
V.  Rowley,  93  Mich.  119,  62  N.  W.  1119;  Thi- 
bault  V.  Sessions,  101  Mich.  279,  59  N.  W. 
624;  Youngs  v.  Adams,  113  Mich.  199,  71  N. 
W.  686,  4  Detroit  Leg.  N.  287;  McLeod  v. 
Crosby,  128  Mich.  641,  87  N..  W.  883;  Smith 
V.  Hubbell,  142  Mich.  637,  106  N.  W.  647,  12 
Detroit  L^.  N.  860;  Kovacs  v.  Mayoras,  175 
Mich.  682,  141  N.  W.  662 ;  McLeod  v.  Crosby, 
128  Mich.  641,  87  N.  W.  883,  8  Detroit  Leg. 
N.  818.  See  also  Wieman  v.  Mabee,  45  Mich. 
484,  8  N.  W.  71,  40  Am.  Rep.  477;  Wheaton 
V.  Beecher,  79  Mich.  443,  44  N.  W.  927. 

Minnesota. — Palmer  v.  Smith,  21  Minn. 
419;  Thompson  v.  Pioneer  Press  Co.  37  Minn. 
285,  33  N.  W.  866;  Trebby  v.  Transcript  Pub. 
Co.  74  Minn.  84,  76  N.  W.  961,  73  Am.  St. 
Rep.  330;  Tawney  v.  Simonson,  109  Minn. 
341,  124  N.  W.  229,  27  L.R.A.(N.S.)    1035. 

Mississippi. — Jamigan  v,  Fleming,  43 
Miss.  710,  6  Am.  Rep.  514. 

Missouri. — Brown  v.  Publishers,  213  Mo. 
655,  112  S.  W.  474;  Southam  v.  Drovers'  Tel. 
Co.  239  Mo.  606,  144  S.  W.  428;  Morgan  v. 
Rice,  35  Mo.  App.  591 ;  Meriwether  v.  Pub- 
lishers, 120  Mo.  App.  354,  97  S.  W.  257; 
Rail  V.  National  Newspaper  Assoc.  192  S.  W. 
129.  See  also  Julian  v.  Kansas  City  Star  Co. 
209  Mo.  35,  107  S.  W.  496;  Nelson  v.  Mus- 
grave,  10  Mo.  648. 

Nebraska. — Neilson  v.  Jensen,  56  Neb.  430, 
76  N.  W.  866. 

New  Hampshire. — State  v.  Burnham,  9  N. 
H.  34,  31  Am.  Dec.  217. 

New  Jersey. — ^Merrey  v.  Guardian  Print- 
ing, etc,  Co.  79  N.  J.  L.  177.  74  Atl.  464. 


New  York. — Steinman  v.  Clark,  10  Abb.  Pr. 
132;  Sawyer  v.  Bennett,  28  Abb.  N.  C.  393, 
22  Civ.  Pro.  343,  20  N.  Y.  S.  45;   Bush  v. 
Prosser,  13  Barb.  221;   Bisbey  v.  Shaw,  15 
Barb.  678;  Gorton  v.  Keeler,  51  Barb.  475; 
Fero  V.  Ruscoe,  4  Comst.  162;   Loveland  v. 
Hosmer,   8  How.   Pr.   215;    Hathom  v.  The 
Congress  Spring  Co.  44  Hun  608 ;  Mattice  v. 
Wilcox,  59  Hun  620,  13  N.  Y.  S.  330,  affirmed 
129  N.  Y.  633,  29  N.  E.  1030;  Sawyer  v.  Ben- 
nett, 66  Hun  626,  20  N.  Y.  S.  835;  Feely  v. 
Jones,  79  Hun  18,  29  N.  Y.  S.  446;  Kingsley 
v.  Kingsley,  79  Hun  569,  29  N.  Y.  S.  921; 
Riggs  v.  Denniston,  3  Johns.  Gas.  198,  2  Am. 
Dec.  146;   Brooks  v.  Bemiss,  8  Johns.  455; 
Van  Ness  v.  Hamilton,  19  Johns.  349:  Mc- 
Kinly  v.  Rob,  20  Johns.  351 ;  Powers  v.  Skin- 
ner,  1  Wend.  451;   Turrill  v.   Dolloway,  17 
Wend.  426;  Stilwell  v.  Barter,  19  Wend.' 487; 
Fidler  v.  Del'avan,  20  Wend.  57;  Lanpher  v. 
Clark,  149  N.  Y.  472,  44  N.  E.  182,  reversing 
77  Hun  506,  29  N.  Y.  S.  107;   Bingham  v. 
Gaynor,  203  N.  Y.  27,  96  N.  E.  84,  affirming 
order  141  App.  Div.  301,  126  N.  Y^.  S.  353; 
Brush  v.  Blot,  16  App.  Div.  80,  44  N.  Y.  S. 
1073;    Young  v.   Fox,  26   App.   Div.  261,  49 
N.  Y.  S.  634,  motion  to  dismiss  denied  165  N. 
Y.  616,  60  N.  E.  279;  Remsen  v.  Bryant,  36 
App.  Div.  240,  56  N.  Y.  S.  728,  affirtni$^  order 
24  Misc.  238,  52  N.  Y.  S.  515;  Morse  v.  Press 
Pub.  Co.  49  App.  Div.  375,  63  N.  Y.  S.  423; 
Hoflingsworth  v.  Spectator  Co.  53  App.  Div. 
291,  65  N.  Y.  S.  812;  CoUis  v.  Press  Pub.  Co. 
68  App.  Div.  38,  74  N.  Y.  S.  78;  Baldwin  v. 
Genung,  70  App.  Div.  271,  74  N.  Y.  S.  835; 
Xavier  v.  Oliver,  80  App.  Div.  292,  80  N.  Y. 
8.  226;  Stock  v.  Keele,  86  App.  Div,  136.  83 
N.  Y.  S.  133;  Carpenter  v.  New  York  Even- 
ing Journal  Pub.  Co.  96  App.  Div.  376,  89 
N.  Y.  S.  263;  Saunders  v.  Post-Standard  Co. 

107  App.  Div.  84,  94  N.  Y.  S.  993;  Nunnally 
-V.  Mail,  etc.  Co.  113  App.  Div.  831,  99  N.  Y. 
S.  647 ;  Nunnally  v.  New  Yorker  Zeitung  Pub. 
etc  Co.  117  App.  Div.  1,  101  N.  Y.  S.  1041; 
Lepetina  v.  Santangelo,  124  App.  Div.  519, 

108  N.  Y.  S.  976;  Mann  v.  Press  Pub.  Co. 
133  App,  Div.  29,  117  N.  Y.  S.  779;  Jacoby  v. 
James,  136  App.  Div.  431,  120  N.  Y.  S.  981; 
Bergstrom  v.  Ridgway  Co.  138  App.  Div.  178, 
123  N.  Y.  S.  29;  Bingham  v.  Gaynrr,  141 
App.  Div.  301,  126  N.  Y.  S.  353.  %Twr*t#i^ 
68  Misc.  665,  126  N.  Y.  S.  216,  affirmed  203 
N.  Y.  27,  96  N.  E,  84;  MacDonnell  v.  Press 
Pub.  Co.  160  App.  Div.  918,  135  N.  Y.  S. 
822;  Miller  v.  Donovan,  16  Misc.  453,  39  N. 
Y.  S.  820;  Christianson  v.  G'Neil,  39  Misc. 
11,  78  N.  Y.  S.  757,  affirmed  82  App.  Div.  636 
mem.  81  N.  Y.  S.  1120;  Tullv  v.  New  York 
Times  Co.  78  Misc.  165,  137  V.  Y.  S.  962; 
Patten  v.  Harper's  Weekly  Corp.  93  Misc. 
368.  158  N.  Y.  S.  70;  Mor'ley  v.  Combs,  124 
N.  Y.  19;  Cafferty  v.  Southern  Tier  Pub.  Co. 
167  N.  Y.  S.  413.  See  also  Daly  v.  Byrne.  1 
Abb.  N.  C.  150;  Curtis  v.  Perkins,  66  Barb. 
610;    Wachfer   v.   Qi'enzer,   29   N.   Y.    547; 
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Hulmes  v.  Jones^  121  N.  Y.  461;  Hanson  Co. 
V.  Collier,  119  App.  Div.  794,  104  N.  Y.  S. 
787;  Block  v.  Nussbaum,  163  App.  Div.  463, 
148  N.  Y.  S.  594;  Stern  v.  Barrett  Chemical 
Co.  29  Misc.  609,  61  N.  Y.  S.  221,  revenfing 
28  Misc.  429,  58  N.  Y.  S.  1128;  Zilver  v. 
Cooper,  37  Misc.  158,  74  N.  Y.  S.  850;  Con- 
nors V.  Collier,  65  Misc.  169,  119  N.  Y.  S. 
513;  Bingham  v.  Gaynor,  68  Misc.  565,  125 
N.  Y.  S.  216;  Daly  v.  Byrne,  43  N.  Y.  Super. 
Ct.  261 ;  Nunhally  v.  Mail,  etc.  Co.  113  App. 
Div.. 831,  99  N.  Y.  S.  647. 

North  Carolina. — State  v.  Lyon,  89  N.  C. 
568;  Davis  v,  Lyon,  91  N.  C.  444. 

North  Dakota, — Lauder  v.  Jones,  13  N.  D. 
525,  101  N.  W.  907. 

Ohio, — ^Van  Derver  v.  Sutphin,  5  Ohio  St. 
293;  Wahle  v.  Cincinnati  Gazette  Co.  6  Ohio 
Dec.  (Reprint)  709,  4  Cine.  L,  Bui.  61,  7  Am. 
L.  Rec.  541,  7  Ohio  Dec.  (Reprint)  581. 

Oklahoma — Bodine  v.  Times-Journal  Pub. 
Co.  26  Okla.  135,  110  Pac.  1096,  31  L.R.A. 
(N.S.)    147. 

Pennsylvania. — Bur  ford  v.  Wible,  32  Pa. 
95.    See  also  Com.  v.  Coon,  4  Pa.  Co.  Ct.  422. 

Rhode  Island. — Ames  v.  Hazard,  6  R.  I. 
335;  Ames  v.  Hazard,  8  R.  I.  143.  See  also 
Perry  v.  Mann,  1  R.  I.  263.  Compare  Myers 
V.  Longstaff,  14  S.  D.  98,  84  N.  W.  233. 

Texas. — Knapp  v.  Campbell,  14  Tex.  Civ. 
App.  199,  36  S.  W.  765;  Bailey  v.  Chapman, 
15  Tex.  Civ.  App.  240,  38  S.  W.  544;  Quaid 
v.  Tipton,  21  Tex.  Civ.  App.  131,  51  S.  W. 
264;  Cranfill  v.  Hayden,  75  S.  W.  573,  re- 
versed on  other  grounds  97  Tex.  544,  80  S. 
W.  609;  Logan  v.  Browning,  128  S.  W.  1181. 

Utah. — Fenstermaker  v.  Tribune  Pub.  Co, 
12  Utah  439,  43  Pac.  112,  35  L.R.A.  611. 

Vermont. — Torrey  v.  Field,  l6  Vt.  353. 
See  also  Skinner  v.  Grant,  12  Vt.  456 ;  Holton 
V.  Muzzy,  30  Vt.  365. 

Wisconsin. — Eaton  v.  White,  2  Pin.  42; 
Earley  v.  Winn,  129  Wis.  291,  109  N.  W.  633. 
And  see  the  reported  case. 

In  Jones  v.  Tovvnsend,  21  Fla.  431,  58  Am. 
Doc.  676,  it  was  said:  "It  is  a  well-established 
rule  that  a  plea  of  justification  should  fully 
meet  the  declaration  in  every  substantial  par- 
ticular. Great  certainty  of  averment  is 
requisite.  It  must  justify  the  substance  of 
the  publication,  its  character  and  imputa- 
tions, and  also  the  sense  in  which  the  innu- 
endoes explain  it,  if  they  do  so  fairly.  If 
the  plea  does  not  aver  that  the  words  are 
true,  in  the  sense  imputed  to  them  in  the 
complaint  by  proper  innuendo,  it  is  bad.  It 
must   be   as   broad   as   the   charge." 

In  Mulvaney  v.  Burroughs,  152  la.  439,  132 
N.  W.  873,  an  action  for  libel  and  slander, 
the  court  said:  "Defendant's  plea  of  justifi- 
cation was  not  sufficient  for  the  reas(m  that 
he  did  not  admit  the  speaking  of  the  words 
charged.  On  the  contrary,  he  stated  in  this 
plea  that  he  used  other  and  different  words, 


and  that  he  was  justified  in  what  he  said. 
It  is,  of  course,  elementary  that  the  plea  of 
justification  must  be  as  broad  as  the  charge." 

In  Jarnigan  v.  Fleming,  43  Miss.  710,  5 
Am.  Rep.  514,  an  action  on  the  case  for  slan- 
derous words  spoken,  the  court  said:  ,"A 
plea  of  justification  is  based  upon  the  theory 
that  the  defendant  uttered  the  words  charged 
in  the  declaration.  This  plea  must  be  specific 
to  every  part  and  particular  of  the  declara- 
tion, as  the  proof  must  be  full  and  complete, 
or  the  plea  must  fail." 

In  State  v.  Burnham,  9  N.  H.  34,  31  Am. 
Dec.  217,  it  was  said:  'There  must  be  a  law- 
ful occasion  to  excuse  the  speaking  of  de- 
famatory words.  .  .  .  If  it  be  found  that 
the  occasion  was  of  itself  a  proper  one  in 
which  matter  of  the  nature  set  forth  might  be 
circulated,  the  defendant  may  justify  the  pub- 
lication, by  proving  the  truth  of  the  matter 
alleged.  Authorities  can  hardly  be  neces- 
sary in  support  of  this  position.  Such  cases 
have  been  termed  privileged  cases.  We  think 
the  same  rule  applicable,  in  this  respect,  in 
criminal  as  in  civil  cases.  .  .  .  But  in 
such  case  the  justification  must  be  as  broad 
as  the  charge.  It  cannot  be  a  sufiicient  jus- 
tification, to  show  that  part  of  the  matter 
is  true." 

In  Lauder  v.  Jones,  13  Nr^D.  526,  101  N. 
W.  907,  the  court  said:  "In  actions  for  libel, 
the  truth  is  a  complete  defense,  but  the  rule 
is  as  old  as  the  law  of  libel  that  in  order  to 
be  proved  it  must  first  be  pleaded,  and  that 
the  pleading  in  justification  must  be  as  broad 
as  the  defamatory  charge." 

Ill,  Application  of  Rule, 

1.  Libel. 

a.  In  General. 

In  Mowry  v.  Raabe,  89  Cal.  606,  27  Pac. 
157,  an  action  for  libel  contained  in  printed 
circulars,  the  court  stated  the  facts  and  its 
conclusion  as  follows:  "Plaintiff  was  a  re- 
tail butcher,  doing  business  at  the  comer  of 
Grove  and  Laguna  streets,  San  Francisco. 
The  defendants  constitute  the  'Butchers*  Pro- 
tective Union.*  In  July,  1886,  they  printed 
and  circulated  a  great  number  of  circulars,  or 
dodgers,  which  read  as  follows:  'Protect 
yourself  and  family.  Don't  sow  the  seeds  of 
disease,  and  spread  pestilence  and  death,  by 
buying  Chinese  pork  and  lard.  Geo.  B. 
Mowry,  of  the  New  Hayes  Valley  Market, 
corner  of  Grove  and  Laguna  streets,  sells 
Chinese  pork  and  lard.  This  is  a  fact,  and 
can  be  vouched  for  by  the  committee  of  the 
Butchers'  Protective  Union.  Buy  your  meats 
only  where  you  see  the  Union  sign.'  It  was 
alleged  in  the  complaint  that  by  this  cir- 
cular defendants  intended  to.  and  did,  charge 
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that  plaintiiT  was  engaged  in  selling  his  cua* 
tomera  Chinese  pork  and  lard,  which  con- 
tained the  seeds  of  disease,  and  spread  pesti- 
lence and  death.  The  defendants  admitted  th( 
publication,  hut  denied  tiiat  it  was  malicious, 
and  averred  that  it  was  true.  On  the  trial 
they  offered  evidence  tending  to  prove  that 
plaintiff  purchased  some  pork  from  Chinese, 
which  he  sold  to  his  customers,  and  also  that 
the  Chinese  often  sold  diseased  pork;  but 
none  which  proved  or  tended  to  prove  that  the 
pork  plaintiff  sold  was  diseased,  or  would 
spread  the  seeds  of  disease  and  death.  On 
the  contrary,  defendants*  own  witness  testified 
that  the  particular  pork  sold  by  the  plain- 
tiff was  sound,  wholesome  food.  The  learned 
judge  held,  and  we  think  correctly,  that  the 
justification  required  defendants  to  prove, 
not  only  that  the  pork  sold  by  plaintiff  was 
obtained  from  the  Chinese,  and  was  therefore 
what  was  known  as  Chinese  pork,  but  also 
that  it  was  unsound.  They  offered  no  evi- 
dence which  tended  to  establish  that  fact. 
The  publication  was  therefore  false  and  ma- 
licious. From  the  nature  of  the  charge,  it 
was  calculated  to  injure  the  plaintiff." 

In  Gaul£  v.  Babbitt,  1  111.  App.  130,  the 
court  said:  "Appellant  filed  against  appellee 
his  declaration  in  case  for  libel,  containing 
several  counts,  ^tting  forth  in  substance  that 
he  was  tenant  of  appellee  of  the  premises  d&v 
scribed  in  the  alleged  libel;  that  a  dispute 
arose  between  them  whether  anv  rent  was  due 
as  claimed;  that  defendant  gave  notice  of  the 
termination  of  the  lease  for  nonpayment,  in- 
stituted proceedings  in  forcible  detainer,  and 
obtained  judgment  therein  by  default;  that 
plaintiff  took  an  appeal,  and  executed  a  l)ond 
thereon,  conditioned  for  the  payment  of  what- 
ever rent  might  be  or  become  due,  and  other- 
wise as  prescribed  by  the  statute,  which  was 
duly  approved;  and  that  pending  such  ap- 
peal defendant  posted  up  on  a  tree  in  the 
street,  in  front  of  the  premises,  and  upon  the 
premises  themselves,  at  different  points,  sign- 
boards and  cards  on  which  were  conspicu- 
ously painted  and  written  the  words  'Waiting 
for  Tom  Gault's  house-rent  for  lower  story  of 
No.  78  So.  Paulina  street — several  months 
due,'  meaning  thereby  to  charge  the  plaintiff 
with  fraudulently  withholding  such  rent.  To 
this  declaration  a  demurrer  was  interposed 
and  overruled,  and  thereupon  the  defendant 
filed  the  general  issue,  with  a  stipulation 
that  he  might  introduce  thereunder  proof 
of  any  matter  that  he  could  properly  set  up 
under  any  special  plea.  It  was  proved  and 
admitted  on  the  trial  that  defendant  put  up 
the  boards  and  cards  exhibiting  the  words 
as  alleged;  and  on  the  part  of  the  plaintiff 
evidence  was  also  introduced,  tending  to  show 
that  defendant  expressly  and  repeatedly  de- 
clared his  purpose  thereby  to  expose,  shame 
and  disgrace  the  plaintiff,  and  so  compel  him 
to  pay  the  rent  claimed;  and  that  passers-by 


daily  observed  and  remarked  upon  such  signs, 
and  were  led  thereby  to  inquire  about  his 
character  for  honesty — for  the  purpose  of 
showing  express  malice  on  the  part  of  de- 
fendant, and  that  the  meaning  of  the  words, 
as  intended  by  him  and  understood  by  others, 
was  that  which  was  imputed  by  the  innuendo. 
The  evidence  for  the  defendant  tended  to 
prove  only  the  fact  that  at  the  time  of  the 
publication  a  balance  on  account  of  rent  was 
and  for  several  months  had  been  due  and  un- 
paid, and  the  ground  of  the  refusal  to  pay. 
.  .  .  The  evidence  for  defendant  was  per- 
tinent only  as  justification.  Justification,  by 
its  nature,  is  in  confession  and  avoidanre, 
but  it  is  a  complete  bar.  How  can  it  be  a 
complete  bar,  unless  it  confesses  and  avoids, 
by  justifying  the  entire  charge  substantially 
as  made?  In  the  nature  of  the  case,  anv 
charge  short  of  that  is  necessarily  another 
and  different  charge.  A  special  plea,  purport- 
ing to  be  a  bar  to  the  whole  cause  of  action, 
which  confesses  and  avoids  another  and  dif- 
ferent cause  of  action,  must  be  bad  on  de- 
murrer. For  the  same  reason,  evidence  which 
supports  an  avoidance  of  another  cause  of 
action,  must  fall  short  of  a  defense  to  that 
which  is  alleged.  The  stipulation  filed  in  this 
case  was  tantamount  to  a  good  plea  of  jus- 
tification, but. evidence  thereunder  going  to 
justify  only  a  narrower  charge  than  that 
made  by  the  words  complained  of,  under  the 
circumstances  of  their  publication,  would  be 
insufiicient." 

In  Loveland  v.  Hosmer,  8  How.  Pr.  (N.  Y.) 
215,  it  was  said:  *The  libel  set  out  in  the  first 
count,  stripped  of  the  innuendoes,  is  in  the 
following  words :  This  scoundrel  was  indicted 
at  San  Francisco,  February  laat,  for  fraud; 
arrested  by  C.  A.  Hosmer.'  Appropriate  in- 
nuendoeft  are  introduced,  giving  point  to  and 
explaining  the  words  of  the  charge.  The 
words  of  the  libel  not  only  charge  the  plaintiff 
with  being  indicted  for  fraud,  and  having 
been  arrested  therefor,  but  impute  to  him  the 
traits  of  character  of  a  scoundrel;  The  an- 
swer under  consideration  goes  no  further  than 
to  justify  the  part  of  the  charge  that  the 
defendant  had  been  indicted  and  arrested,  etc. 
This  is  no  answer  to  the  other  and  graver 
part  of  the  charge,  to  wit:  that  the  plaintifT 
is  a  scoundrel.  Webster  defines  'scoundrel' 
as  follows:  'A  mean  worthless  fellow;  a 
rascal;  a  low,  petty  villain;  a  man  without 
honor  or  virtue.'  The  libel  designates  the 
plaintiff  as  such  a  person,  and  it  is  no  jus- 
tification to  say  that  he  has  been  indicted  and 
arrested  for  a  conspiracy  to  cheat  and  de- 
fraud." 

In  Fidler  v.  Delaven,  20  Wend.  (N.  Y.) 
67,  an  action  for  libel,  the  court  stated  the 
facts  and  its  conclusion  as  follows:  "Tliere 
can  be  no  doubt  about  the  true  meaning 
of  the  publication,  or  that  the  one  imput- 
ed in  the  publication  is  correct.     It  is  sub- 
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Btantially  as  follows:  That  six  or  seven 
years  ago  (that  is,  previous  to  the  pub- 
lication), the  plaintiff  caused  his  malting 
establishment  on  the  hill  in  Albany  to 
be  supplied  with  filthy,  putrid  water,  such 
as  is  taken  from  pools,  gutters,  and  ditch- 
es, in  which  were  dead  putrid  animals;  that 
the  water  was  often  so  foul  and  polluted  as 
to  be  green  on  the  surface,  and  nearly  as 
thick  as  cream  with  filth;  that  such  water 
had  been  used  by  the  plaintiff  for  several 
seasons  in  malting,  for  his  brewery;  and  that 
steep-tubs  used  for  that  purpose,  which 
usually  contained  seven  hogsheads,  had  a 
deposit  of  ten  or  twelve  inches  of  the  most 
filthy  matter,  that  settled  to  the  bottom  of 
them.  This  Ms  the  essence  of  the  charge  as 
laid  in  the  declaration,  as  understood  by  the 
general  reader,  and  w^hich  the  defendant  was 
bound  to  justify.  Now  the  first  radical 
defect  in  the  plea  is,  that  the  pleader  under- 
takes to  justify  the  libel  literally,  without 
regard  to  its  meaning  or  legal  effect.  For 
instance,  it  is  set  forth  that  on  the  first  of 
December,  Fidler  &  Taylor's  malting  estab- 
lishment (meaning  the  one  owned  and  pos- 
sessed by  the  plaintiff  and  one  Taylor),  was 
supplied  with  water  for  malting  from  a  stag- 
nant pool,  etc.,  without  averring  dircMitly  that 
the  establishment  was  supplied  by  the  plain- 
tiff, or  through  his  instrumentality,  which 
is  the  evident  sense  of  the  publication.  The 
whole  scope  of  it  leads  to  this  conclusion. 
The  plea  therefore  falls  short  of  a  justifica- 
tion as  to  this  part  of  the  cliarge." 

In  Sanford  v.  Rowley,  03  Mich.  110,  52  N. 
W.  1119,  an  action  for  libol,  it  was  said: 
**The  article  charged  the  plaintiff  with  being 
a  political  traitor,  a  traitor  to  his  party,  and 
with  having  entered  into  a  conspiracy  to 
defeat  the  election  of  a  party  candidate 
whose  nomination  he  had  acquiesced  in;  and 
the  words  counted  upon  as  libelous  had  ref- 
erence to  that  fact,  as  they  charged  that  the 
plaintiff  would  'lie  in  court,  or  anywhere 
else,*  to  defend  himself  against  those  charges 
of  treacherv  set  forth  in  the  articles.  The 
defendant  had  a  right  to  show*  the  articles  in 
full,  and  to  have  the  language  counted  upon 
interpreted  in  accordance  with  the  meaning 
of  the  articles  as  a  whole.  He  had  pleaded 
the  truth  as  justification,  and,  as  he  had 
charged  in  the  articles  that  he  knew  the  plain- 
tiff would  lie  to  defend  himself  against  these 
charges,  his  only  justification  was  the  truth; 
and  he  could  only  show  the  truth  of  the 
charges  by  proving  the  general  reputation  of 
the  plaintiff  for  political  treachery.  The  gen- 
eral rule  is  that  the  plea  of  jiretification  must 
be  as  broad  as  the  charge,  and,  in  point  of 
law,  must  be  identical  with  it.  But  here 
the  words  import  only  political  treachery, 
and  lying,  'even  in  court,'  to  defend  himself 
again»t  the  charge.     The  defendant  had  the 


nyjit,  under  the  circumstances,  to  show,  not 
only  what  the  general  reputation  of  the  plain- 
tiff was  for  truth  and  veracity,  but  also  in 
justification  to  show  by  proper  proofs  that 
the  plaintiff  was  generally  regarded  in  that 
community  as  a  person  who,  in  political  mat- 
ters, was  unworthy  of  belief.  This  defense 
was  open  to  proof,  and  the  defendant  would 
have  cast  upon  him  the  burden  of  showing  it. 
This  would  be  making  a  justification  as  broad 
as  the  charge,  and,  in  point  of  law,  identical 
with  it.  It  would  necessarily  follow,  if  this 
were  shown,  that  the  plaintiff's  general  rep- 
utation for  truth  was  bad;  for  it  can  hardly 
be  conceived  that  a  person  whose  general 
reputation  for  truth  is  bad,  in  a  political 
sense,  has  a  good  reputation  for  truth  and 
veracitv  in  other  matters." 

In  Ames  v.  Hazard,  6  R.  I.  335,  an  action 
for  libeling  the  plaintiff  in  his  office  of  chief 
justice  of  the  supreme  court,  and  reporter  of 
Jts  decisions,  the  court  said :  "The  substance 
of  the  libel  charged  is,  as  we  think  no  one 
could  fail  to  gather  from  a  perusal  of  it, 
that  the  plaintiff  who  had  been  counsel  of 
Robert  H.  Ives  in  the  case  of  Ives  v.  Hazard, 
had  in  his  capacity  of  reporter,  after  he  had 
been  promoted  to  the  oflice  of  chief  justice 
of  the  court,  with  the  purpose  of  benefiting 
his  former  client,  and  injuring  the  defend- 
ant in  the  case,  made  an  irrelevant  state- 
ment of  the  case,  calculated  to  deceive;  and 
in  making  the  report  had  resorted  to  unprin- 
cipled special  pleading:  making  infamous  ac- 
cusations against  the  defendant  Charles  T. 
Hazard,  unsupported  by  allegations  in  the 
bill  or  by  legal  proof  in  the  cause:  that  the 
text  of  the  report  was  flagitious  in  its  charac- 
ter, and  that  the  plaintiff  had  prostituted  his 
offices  to  the  baseness  of  those  purposes  and 
acts.  Tliis  we  understand  to  be  the  fair  im- 
port of  that  part  of  the  libelous  matter  set 
out  in  the  declaration  which  these  pleas  pro- 
fess to  answer.  The  first  plee  sets  out  the 
statement  of  facts  as  published  in  the  4th 
vol.  of  R.  T.  Reports,  and  alleges  that  some 
of  the  statements  therein  are  foreign  to  the 
charges  in  the  bill  or  the  legal  issues  in  the 
cause,  and  are  so  interwoven  fn  the  text,  and 
apparently  sustained  by  points  made  by  the 
counsel  of  the  plaintiff,  that  persons  unac- 
quainted with  the  case  are  likely  to  be  de- 
ceived by  their  perusal.  This  answer  comes 
very  far  short  of  an  answer  to  the  charge  made. 
The  charge  of  unprinciple<l  special  pleading, 
of  making  a  flagitious  report,  of  making  in- 
famous accusations,  is  a  very  different  mat- 
ter from  that  of  making  some  irrelevant 
statements  so  interwoven  in  the  text  as  that 
those  unacquainted  with  the  merits  of  the 
case  would  be  likely  to  be  deceived  by  a  peru- 
sal of  them.  The  one  might  naturally  be  the 
result  of  inadvertence  or  carelessness,  or 
might  be  a  true  report  of  a  trial:  the  other 
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imports  malice  of  purpose  and  baseness  of 
conduct.     The  second  plea  differs  from  the 
first   in   reciting,   in   addition   to  the   state- 
ment   of    facts,    some    of    the    points    made 
by   counsel   in   the   case,   and   alleging   that 
each     and     all     of     the     statements    there- 
in   are   of   the   nature   set   out   in   the   first 
plea,  and  that  all  of  the  changes  made  in 
and   by   said   statements  against  said  Char- 
les   T.    Hazard,    were   unsupported   and   un- 
warranted by  any  legal  allegations  or  testi- 
mony in  said  suit.     No  charges  against  the 
said   Charles  T.   Hazard  are  particularized, 
nor  does  the  plea  state  that  there  are  any 
of  a  character  such  as  the  libelous  matter 
imports.     In  both  pleas  the  most  disgrace- 
ful  part   of  the  allied  libelous  matter   is 
entirely  unnoticed.     If  the  matter  stated  in 
them  can  be  proved  to  be  true,  and  if  they 
can  be  adjudged  a  sufficient  answer,  the  re- 
sult would  establish  that  a  man  might  make 
a  statement  of  another  and  so  characterize 
it  as  to  make  it  import  the  deepest  crimi- 
nality, and  then,  by  pleading  the  truth  of  the 
statement    without    its    criminal    character, 
shield  himself  from  all  liability.     In  effect 
such   a   mode   of   justification   would  enable 
a  defendant  to  a  charge  of  libel  to  say  to  the 
plaintiff,  'true,  I  published  what  you  charge 
me  with  publishing,  but  a  part  of  it  is  true, 
and  therefore  I  am  justified  of  the  whole.' " 
In  Clarkson  v.  Lawson,  6  Bing.  266,  8  L. 
J.  C.  PI.  36,  3  M.  &  P.  605,  19  E.  C.  L.  78, 
130  £ng.  Rep.  (Reprint)   1283,  an  action  for 
libel,  Tindall,  0.  J.,  said:     "The  libel  as  set 
out  in  this  declaration,  alleges  that  the  plain- 
tiff, being  a  proctor,  was  suspended  from  his 
office  three  times:   twice  by  Sir  J.  Nicholl, 
and  once  by  Lord  Stowell.     It  also  charges 
him   with  having  been  guilty   of  extortion. 
The  plea  begins  by  professing  to  be  an  an- 
swer to  the  whole  declaration.     'As  to  the 
said    several    supposed    libelous    matters    in 
the    said    declaration    mentioned,    the    said 
plaintiff  ought  not  to  have  or  maintain  his 
aforesaid    action.'      It    professes,    therefore, 
to  justify  the  allegation  that  the  plaintiff  had 
been  suspended  three  times;  but  it  justifies 
only  to  the  extent  of  one  of  the  suspensions, 
namely,    that    upon    proof    of    an    improper 
charge  *Sir  John  Nieoll,  as  judge  of  the  said 
court,  did  order,  direct,  and  adjudge,  to  be 
suspended,  and  did  suspend  the  said  plain- 
tiff from  exercising  the  business  of  a  proc- 
tor  in   the  said   court,   for   and   during  the 
space  of  one  year.'   Therefore,  looking  at  the 
plea  and  the  declaration,  the  plea  seems  to 
fall    clearly   within    that    class    of   cases    in 
which  it  has  been  held  that  a  plea  is  bad  if 
it  profess  to  be  an  answer  to  the  whole  of 
a  declaration,  and  answers  only  a  part.     It 
has  been  urged,  indeed,  that  it  is  sufficient 
if  the   sting  and   substance  of  the  libel   be 
answered,   and   that  the  discredit  attaching 


to  a  single  suspension  from  office  is  not  sub- 
stantially aggravated  by  a  repetition  of  simi- 
lar reproof.  I  cannot  but  think,  however, 
that  if  a  party  be  believed  to  have  commit- 
ted three  distinct  offenses,  his  character  is 
much  more  deeply  affected  than  if  he  has 
only  been  charged  with  th^  commission  of  one. 
The  plea  therefore  does  not  justify  the  whole 
of  the  charge  contained  in  the  libel;  and  it 
falls  within  the  rule  of  those  decisions  where 
it  has  been  laid  down,  that  a  plea  which 
professes  to  justify  the  whole,  if  in  effect 
it  justifies  only  a  part,  is  bad:  as  in  Johni 
V.  Gittings,  Cro.  Eliz.  239,  cited  in  Craft  v. 
Boite,  1  Saund.  244a  note,  where  the  libel 
having  charged  the  plaintiff  with  having  stol- 
en cloth  and  velvet,  a  plea  which  justified 
the  accusation  only  as  to  taking  the  velvet, 
was  holden  ill.  The  first  plea  here,  after 
professing  to  answer  the  whole,  omits  two 
specific  charges,  and  is  therefore  bad.  The 
second  plea  falls  within  the  same  rule." 

b.  Newspaper  Libel. 

In  Register  Newspaper  Co.  v.  'Stone,  102 
S.  W.  800,  31  Ky.  L.  Rep.  458,  11  UR-A. 
(N.S.)  240,  the  action  was  based  on  an  al- 
leged libelous  newspaper  article  reading  as 
follows:  "In  the  case  of  Eldon  Stone,  there- 
by hangs  a  tale.  He  is  another  one  of  Mark 
Worton's  ten  thousand  dollar  beauties. 
Stone  is  one  of  the  worst  thieves  that  has 
been  bagged  here  for  a  long  time.  He  was 
arrested  here  some  time  ago  on  a  petty  lar- 
ceny charge,  and,  after  serving  several  days 
on  the  chain  gang,  was  released  after  his 
mother  had  pleaded  with  the' city  officers  for 
his  release.  While  incarcerated  he  continued 
to  steal,  and  stole  some  monev  from  a  fel- 
low  prisoner.  He  had  not  been  out  of  con- 
finement long,  until  he  began  stealing  again. 
He  is  a  slick  duck  and  seems  to  have  a  mania 
for  stealing."  In  holding  that  a  plea  of 
justification  was  not  sustained  the  court 
said:  '^t  is  insisted  for  appellant  company 
that  the  article  complained  of,  when  read 
as  a  whole,  simply  charged  that  plaintiff  was 
a  thief,  and  that  inasmuch  as  it  had  intro- 
duced record  evidence  to  the  effect  that  he  had 
entered  a  plea  of  'guilty'  to  the  charge  of 
petit  larceny,  the  allegations  of  the  article 
were  substantially  proven;  but  such  is  not 
the  rule.  In  the  case  of  Brewer  v.  Chase,  80 
N.  W.  575,  121  Mich  526,  46  L.R.A,  397.  80 
Am.  St.  Rep.  527,  it  was  said  that  the  whole 
of  a  libel  must  be  justified  to  entitle  the  de- 
fendant to  protection.  In  the  case  of  Ruther- 
ford V.  Paddock,  62  N.  E.  381,  180  Mass.  289, 
91  Am.  St.  Rep.  282,  the  court  said:  The 
justification  of  slanderous  words  must  be  as 
broad  as  the  charge.'  In  the  American  and 
English  Encyclopaedia  of  Law,  the  rule  is 
thus  stated:     'The  truth,  when  relied  on  in 
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justification  of  a  libel,  must,  to  constitute  a 
complete  defense,  be  as  broad  as  the  defama- 
tory accusation;  and  so  the  proof  of  the 
truth  of  a  part  only  of  a  charge  will  not 
amount  to  a  complete  defense.  Where,  how- 
ever,  the  libel  contains  several  distinct 
charges;  as  for  instance,  two  or  more  distinct 
offenses,  the  defendant  may  justify  as  to  a 
separate  and  distinct  part,  but,  if  he  omits 
to  justify  a  part  which  contains  actionable 
matter,  he  is  liable  in  damages  for  that  which 
he  has  so  omitted  to  justify.'  This  rule  has 
been  followed  with  approval  in  tbe  United 
States  courts  and  in  many  of  the  state  courts 
of  last  resort.  Under  this  rule,  proof  of  a 
theft  while  confined  in  jail  would  be  no  jus- 
tification of  the  charge  that  plaintiff  had 
stolen  before  being  confined  in  jail,  continued 
to  steal  after  he  was  released  from  jail,  and 
had  a  mania  for  stealing.  The  publication 
of  a  police  or  other  court  record,  and  fair 
and  reasonable  comments  thereon,  would  not 
render  the  newspaper  liable  in  damages  there- 
for, as  such  publication  is  now  treated  gen- 
erally  as  privileged,  for  the  reason  that  it  is 
a  news  item  and  a  matter  of  common  interest 
to  the  public.  This  privilege,  however,  does 
not  authorize  a  newspaper  any  more  than  it 
would  an  individual  to  charge  one  with  other 
crimes,  offenses,  or  violations  of  the  law  than 
those  which  are  treated  of  in  the  court  rec- 
ords, and  proof  that  one  had  been  accused  of 
and  proven  guilty  of  the  offense  of  larceny 
while  confined  in  jail  would  not  authorize  nor 
warrant  the  accusation  that  he  had  contin- 
ued to  steal  after  he  was  released  from  jail, 
and  such  a  charge  is  not  fair  and  reasonable 
comment  or  any  comment  at  all  upon  such 
court  proceeding.  If,  upon  a  retrial,  the 
proof  should  be  the  same,  or  substantially  the 
same,  as  upon  this  trial,  the  court  should 
instruct  the  jury  to  find  for  the  defendant  as 
to  that  part  of  the  article  in  which  it  was 
said:  'WTiile  incarcerated  he  continued  to 
steal  and   stole   some  monev   from  a  fellow 
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prisoner.*  And  to  find  for  the  plaintiff  such 
damasres  as  thev  believed  from  the  evidence 
he  had  sustained  by  reason  of  the  publication 
of  the  other  libelous  matter  set  out  in  the 
article,  and  he  should  further  tell  the  jury 
that  in  arriving  at  their  verdict  they  might 
take  into  consideration,  in  mitigation  of  dam- 
ages, the  evidence  offered  as  to  plaintiff's  gen- 
eral reputation." 

In  Whittemore  v.  Weiss,  33  Mich.  348.  an 
action  for  libel,  the  newspaper  publication 
complained  of  read  as  follows:  "Knabe 
Grand  Square  and  Upright  Piano  Fortes. 
These  instruments  having  been  before  the  pub- 
lic for  over  30  years,  have,  upon  their  ex- 
cellence alone,  attained  an  unpurchased  pre- 
eminence that  pronounces  them  unrivaled. 
Before  we  had  the  honor  of  representing  this 
maffnific*?nt  inatniment.  the  former  asrent  had 


a  good  opportunity  to  test  them  with  what 
he  calls  the  king  of  pianos,  and  in  every  case 
the  Knabe  was  chosen  as  the  best,  backed  up 
by  the  judgment  of  the  agent,  in  whose  regard 
the  Knabe  stood  pre-eminent,  and  he  advised 
his  customers  to  purchase  the  Knabe  as  being 
superior  in  every  respect.  We  cheerfully  re- 
fer to  those  parties  who  were  guided  by  this 
agent's  wisdom  and  purchased  the  Knabe  in 
preference  to  the  so-called  'King.*  The  Knabe 
has  proven  to  be,  after  ten  years'  wear,  mag- 
nificent in  every  respect  and  superior  to  all 
other  pianos,  just  as  their  former  agent  rep- 
resented while  agent  for  both  pianos.  We 
cordially  indorse  the  recommendation  given 
by  the  old  agent  for  the  great  excellence  of 
the  Knabe  piano  stands  without  a  rival." 
The  court  said:  'The  charge  of  the  court, 
that  to  make  out  a  defense  the  truth  of  the 
publication  must  be  proved  just  as  it  is 
charged,  and  that  proving  the  truth  of  part  of 
the  charge  is  not  a  defense,  was  excepted  to. 
as  was  also  the  refusal  of  the  judge  to  charge, 
that  if  the  jury  believed  certain  witnesses  for 
the  defense  who  were  named,  they  must  find  a 
verdict  for  defendants.  The  witnessses  named 
were  called  for  the  purpose  of  showing  that 
plaintiff,  while  selling  both  pianos,  recom- 
mended the  Elnabe  as  best.  Their  testimony 
was  not  very  direct,  and  we  cannot  say  that 
if  believed  it  would  establish  that  fact,  and 
therefore  we  think  the  court  was  right  in 
refusing  the  instruction  requested.  He  was 
clearly  right  in  the  instruction  given." 

In  Stilwell  v.  Barter,  19  Wend.  (N.  Y.^ 
487,  an  action  for  an  alleged  libel  published 
in  a  newspaper,  the  court  discussing  a  plea 
of  justification,  and  holding  that  it  was  not 
enough  to  show  that  the  plaintiff  had  been 
guilty  of  some  improper  conduct,  othei»than 
that  which  was  imputed  to  him,  said:  "The 
plea  is  also  had,  for  the  reason  that  the  justi- 
fication is  not  so  broad  as  the  charge.  The 
charge  is,  in  effect,  that  the  defendant  had 
been  actively  and  profitably  engaged  in 
smuggling  as  a  business ;  and  the  justification 
is,  that  he  had  on  one  occasion  smuggled 
goods.  In  Sterling  v.  Sherwood,  20  Johns. 
204,  the  charge  was  that  the  plaintiff  had 
trafficked  in  human  flesh.  The  court  said  that 
this  imputed  to  the  plaintiff  the  habit  of  buy- 
ing and  selling  slaves;  and  the  plea,  which 
alleged  that  the  plaintiff  owned  and  had  two 
slaves  in  his  family,  one  of  which  he  pur- 
chased for  $200,  was  held  to  be  no  answer 
to  the  charge.  Skinner  v.  Powers,  1  Wend. 
451.  asserts  the  same  principle.  Anyone  may 
publish  the  truth  of  another,  however  it  may 
affect  his  reputation,  but  he  must  take  care 
not  to  make  the  charge  broader  than  he  can 
justify." 

In  Patten  v.  Harpers  Weekly  Corp.  93 
Misc.  368,  158  N.  Y.  S.  78,  an  action  for 
libel,  the  court  said:     "There  is  still  a  fur- 
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ther  objection  to  the  defense  in  question.  In- 
asmuch as  justification  is  pleaded  as  a  com- 
plete defense  to  the  whole  of  the  publication, 
the  plea  should  be  as  broad  as  the  charge 
and  the  very  charge  attempted  to  be  justified. 
Fero  V.  Ruscoe,  4  N.  Y.  162;  Sawyer  v.  Ben- 
nett, 49  N.  Y.  St.  Rep.  779.  In  effect  the 
charge  is  that  Wine  of  Cardui  is  a  'cheat' 
because  of  its  'working  inevitably  to  the 
hurt  of  the  victim'  who  uses  it,  and,  inasmuch 
as  plaintiff  manufactures  and  sells  the  sub- 
stance, plaintiff  is  a  swindler,  etc.  The  plea, 
however,  alleges  not  that  the  use  of  Wine 
of  Cardui  works  'inevitably*  to  the  detriment 
of  the  diser,  but  that  *it  is  without  thera- 
peutic value  save  ...  in  special  cases 
and  under  special  circumstances,'  and  if  used 
by  all  women  under  all  circumstances  it  is 
'harmful  and  poisonous  to  the  system.'  Clear- 
ly this  does  not  meet  the  charge.'' 

In  Carpenter  v.  New  York  Evening  Journal 
Pub.  Co.  96  App.  Div.  .376,  89  N.  Y.  S.  263, 
an  action  for  libel  containfMl  in  a  newspaper 
article,  the  court  said:  "The  charge  in  the 
article  was  that  the  'expelled  juror  is  a 
rogues'  gallery  man.'  The  complaint  avers 
fhat  the  defendant  thereby  intended  to  charge 
by  this  language  that  the  plaintiff  was  ^nd 
had  been  an  habitual  criminal  and  that  his 
pedigree  was  in  the  rogues'  gallery  of  the 
police  department  of  the  city  of  New  York. 
In  order  to  constitute  justification  of  this 
charge  the  proof  in  its  support  must  have 
been  as  broad  as  the  charge.  Collis  v.  Press 
Pub.  Co.  68  App.  Div.  38.  The  court  in 
submitting  the  case  to  the  jury  left  it  to 
them  to  say  as  a  question  of  fact  whether 
the  statement  was  true  or  not.  The  submis- 
sion in  this  aspect  was  unwarranted,  as  it 
was  ^conceded  both  on  the  trial  and  in  the 
argument  in  this  court  that  plaintiff's  pic- 
ture did  not  adorn  the  rogues'  gallery,  nor 
was  any  record  of  him  found  therein.  What 
was  found  was  what  purported  to  be  big 
record  at  police  headquarters  in  a  pigeon 
hole  and  in  another  room.  It  may  bo  that 
this  record  was  so  closelv  associated  with  the 
rogues'  gallery  as  to  permit  of  the  jury's 
finding  that  even  though  the  charge  to  that 
extent  was  not  justified,  yet  that  the  plain- 
tiff suffered  no  damage  from  it.  The  court 
was  bound  to  charge  under  the  proof  that 
the  charge  as  made  in  the  libel  in  this  re- 
spect had  not  been  justified  by  proof  as  broad 
as  the  charge,  as  this  confessedly  was  the 
fact.  The  record  found  at  police  headquarters 
was  doubtless  admissible  in  evidence,  but  it 
was  only  so  admissible  upon  the  question 
of  malice  in  the  publication.  Such  record 
did  not  prove  the  facts  assumed  to  be  stated 
therein,  and  the  defendant,  in  order  to  jus- 
tify, was  required  to  give  proof  of  the  facts 
by  evidence  at  first  hand.  This  record  was 
not  such  evidence;  vet  it  seems  to  have  been 


received  generally  upon  all  the  questions  in 
the  case.  It  was  erroneous  so  far  as  it  was 
used  for  such  enlarged  purpose." 

In  Tully  v.  Xew  York  Times  Co.  78  Misc 
165,  137  X.  Y.  S.  962,  an  action  for  damages 
for  an  alleged  libel  contained  in  a  newspaper 
publication,  the  court  said:     '*Plaintiff's  sec- 
ond objection  to  the  defense  is  that  the  jus- 
tification is  not  as  broad  as  the  libel  inas- 
much  as   tlie   alleged   libel   charges   plaintifT 
with   having   sworn,   in   substance,   that  her 
father  was  dead,  and  the  facts  pleaded  in  jus- 
tification show  that  she  made  such  oath  onlv 
on  information  and  belief.     The  rule,  how- 
ever, is  that  the  justification  must  be  as  broad 
as  the  libel,  not  that  it  must  be  as  broad  as 
all  the  immaterial  and  irrelevant  facts  alleged 
in  the  libel.    The  alleged  libel  consists  in-  the 
statement  that  plaintiff  swore  that  her  father 
was  dead,  while  the  father,  appearing  in  couri, 
stated    that  plaintiff   'knew   throughout  the 
proceedings  that  he  was  living.'    If  she  knew 
that  he   wiis  living,   it   is   quite   immaterial 
whether  she  swore  unqualifiedly  that  he  was 
dead  or  swore  to  the  same  fact  on  information 
and  belief.    Bennett  v.  Leeds  Mfg.  Co.  110  N. 
Y.  150.    The  defense  of  justification,  however, 
does  not  rest  solely  upon  the  all^ations  set 
forth  in  the  first  defense  as  to  what  actu- 
ally  transpired   in   court,   but   alleged  other 
facts,  including  an  alleged  letter  written  by 
plaintiff  at  or  about  the  time  of  swearing  to 
the    petition    in    question,    showing    actual 
knowledge  at  that  time  that  her  father  was 
living.    W^e  think,  therefore,  that  the  defense 
of  justification  as  alleged  is  sufficient." 

In  Rail  v.  Xational  Newspaper  Assoc.  (Mo.) 
192  S.  W.  129,  the  action  was  for  a  libel  con- 
tained in  a  newspaper  article  in  effect  charg- 
ing the  plaintiff  "with  the  hideous  practice 
of  mistreating,  if  not  actually  murdering, 
babies  given  into  her  custody,  and  of  dispos- 
ing of  the  bodies  of  babies  dying  while  in  her 
possession,  by  secretly  casting  them  into  pub- 
lic sewers  in  the  vicinity  of  her  residence." 
The  evidence  relating  to  the  plea  of  justi- 
fication may  be  compressed  into  the  statement 
that  the  plaintiff  was  conducting  a  baby  farm 
without  a  license  and  with  secrecy,  though 
with  no  greater  secrecy  than  might  be  ex- 
pected of  one  engaged  in  that  kind  of  busi- 
ness. The  second  instruction  given  at  the  re- 
quest of  the  plaintiff  was  as  follows :  **The  jurv 
are  instructed  that  in  this  case  the  defendant 
pleads  justification;  that  is,  it  declares  the 
statements  contained  in  the  publication  com- 
plained of  are  true  of  and  concerning  the 
plaintiff.  Under  this  plea,  it  is  defendant's 
duty  to  prove  the  truth  of  the  statements  in 
the  publication  complained  of  in  plaintifTs 
petition.  And  it  is  not  sufficient  for  defend- 
ant to  prove  the  truth  of  merely  a  portion 
of  the  statements  contained  in  the  publica- 
tion complained  of.    Even  though  the  defend- 
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ant  proved  the  truth  of  a  portion  of  Baid 
publication,  yet  your  verdict  should  be 
against  defendant's  plea  of  juatiHcation  if 
you  find  from  the  evidence  that  it  has  failed 
to  prove  any  material  statement  in  the  pub- 
lication complained  of,  providing  such  state- 
ment is  found  by  you  from  the  evidence  to  be 
false  and  a  libel  upon  plaintiff/'  The  court 
daid:  'The  second  instruction  states  a  cor- 
rect rule.  ...  If  proof  of  the  truth  of 
some  of  the  facts  stated  in  an  article  con- 
taining defamatory  matter  would  be  accepted 
as  a  justillcation  of  the  defamation,  the  ac- 
tion for  libel  would  no  longer  serve  as  an 
adequate  protection  to  the  reputation  of  the 
innocent,  since  it  is  seldom  that  the  tradueer 
does  not  endeavor  to  give  substance  and 
greater  force  to  falsehood  by  mixing  some 
truth  with  it.  It  is  aptly  said  in  Cook  v. 
Globe  Printing  Co.  [227  Mo.  629]  supra,  that 
the  defense  of  justification  must  l>e  as  broad 
as  the  charge — *proof  of  a  part  of  the  charge 
will  not  amount  to  a  complete  defense.'  The 
inclusion  of  the- term  'anv  material  statement' 
in  that  instruction  does  not  amount  to  re- 
versible error,  for  the  reason  just  stated,  that 
the  defense  of  justification  to  which  the  term 
refers  must  cover  the  defamatorv  matter  in 
its  entirety,  and  the  jury  must  have  under- 
stood the  term  as  referring  to  matters  of 
defamation  in  the  article.  We  must  assume 
that  the  jury  were  possessed  of  ordinary 
understanding  and  common  sense,  and  if  they 
were,  they  could  not  have  understood  this 
instruction  as  meaning  that  the  defense  of 
justification  must  fall  if  it  established  the 
truth  of  every  defamatory  charge. 
Plaintiff's  instructions  are  attacked  bv  de- 
fendant,  especially  No.  2,  and,  as  already 
stated,  it  was  for  some  supposed  fault  with 
them  that  the  trial  court  granted  a  new 
trial.  .  We  think  that  save  in  the  respect  we 
have  ruled  to  be  harmless,  instruction  No.  2 
\n  correct.  It  required  defendant  to  prove 
the  truth,  not  of  all  the  statements  com- 
plained of  and  published,  whether  material  or 
not,  but  of  all  the  statements,  'foiuul  from 
the  evidence  to  be  false  and  a  libel  upon 
plaintifT.'  That  is  held  to  be  a  correct  propo- 
«ition   of   law." 

In  Young  v.  Fox,  26  App.  Div.  261,  49 
N.  Y.  S.  634,  motion  to  dismiss  flenicd  166 
N.  Y.  615,  50  N.  E.  279,  the  action  was  based 
on  a  newspaper  publication  to  the  effect  that 
the  plaintiff  voluntarily  went  with  a  man 
other  than  her  husband  into  a  hotel  bed- 
room; that,  after  remaining  there  with  the 
door  locked  for  some  time,  she  went  with 
him  to  the  restaurant  for  refreshments,  and 
again  deliberately  returned  to  the  bedroom, 
and  remained  there  two  hours,  during  which 
time  champagne  was  served;  that  this  seem- 
innflv  agreekblc  intercourse  in  a  bedroom  was 
continued  until  midnight,  when  it  was  broken 


in  on  by  an  enraged  husband  smaahing  the 
door,  and  finding  his  wife  reclining  on  the 
bed,  and  the  paramour  escaping  in  hia  shirt 
sleeves,  leaving  his  valise  behind  him.  It 
was  held  that  the  publication  was  not  justi- 
fied by  proof  that  the  plaintiff  was  driven  to 
the  hotel  against  her  will,  and  on  consenting 
to  go  to  a  private  sitting  room  to  avoid 
trouble  was  pushed  into  a  bedroom  by  her 
companion,  who  inunediately  went  into  an- 
other room  from  which  the  plaintiff's  hus- 
band entered  and  created  a  scene,  the  situa- 
tion being  the  result  of  a  plot  between  the 
plaintiff^s  husband  and  her  companion  to 
compromise  the  plaintiff,  since  it  wad  not 
enough  to  prove  a  part  of  a  libelous  publica- 
tion to  be  true  but  the  proof  must  be  as 
broad  as  the  charge. 

In  Palmer  v.  Smith,  21  Minn.  419,  an  ac- 
tion for  libel,  the  court  stated  the  facts  and 
its  holding  as  follows:  "The  complaint  al- 
leges that  the  defendant  composed  and  pub^ 
lished  of  and  concerning  the  plaintiff,  in  a 
certain  newspaper,  an  article  containing  the 
following  false  and  defamatory  matter,  to 
wit:  'As  to  my  circulating  exaggeration  and 
falsehoods  about  the  death  of  his  wife  (mean- 
ing the  plaintiff),  it  is  as  vile  a  slander  as 
ever  fell  from  his  (meaning  the  plaintiff) 
whisky  polluted  lips.  Half  the  truth  has 
not  been  told  by  me  about  that  sickening  case 
of  neglect,  desertion  and  death  (meaning 
the  death  of  plaintiff's  wife,  by  plaintift''s  neg- 
lect and  desertion  of  her).  In  our  (meaning 
defendant  and  others)  opinion,  it  (meaning 
the  death  of  plaintiff's  wife)  is  not  only  a 
case  of  criminal  neglect,  but  also  of  criminal 
intent  (meaning  that  the  plaintiff  criminally 
neglected  his  wife,  with  a  criminal  intent 
to  cause  her  death),  and  the  unfeeling  per- 
petrator (meaning  the  plaintiff)  of  this  re- 
volting outrage  (meaning  the  death  of  plain- 
tiff's wife,  caused,  by  plaintiff's  criminal  neg- 
lect of  her,  criminally  intending  her  death), 
should  ever  wear  the  mark  of  Cain,  and  be 
stigmatized  by  the  race  he  (meaning  the 
plaintiff)  hag  dishonored.'  The  alleged  libel 
contains  but  one  substantial  charge  against 
plaintiff,  viz..  that  of  neglect  and  desertion  of 
his  wife,  resulting  in  her  death,  such  neglect 
and  desertion  being  characterized  by  different 
epithets  iii  different  portions  of  the  libel. 
The  libel  is  therefore  indivisible.  Morrison 
V.  Harmer,  S  BIng.  N.  Cas.  769,  32  E.  C.  L. 
349.  It  follows  that  it  is  incompetent  for  the 
defendant  to  select  the  first  two  sentences  of 
the  same,  as  he  does  in  his  second  defense, 
and  attempt  to  justify  his  publication  of  the 
matter  therein  contained  by  averring  its 
truth,  without  denying  the  publication  of  the 
remainder  of  the  alleged  liliel.  Tlie  rule  is 
(and  its  reason  is  obvious),  that  a  justifica- 
tion in  an  action  of  this  kind  must  be  com- 
plete, that  is  to  say,  it  must  justify  the  pub- 
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lication  of  the  entire  libelous  matter  consti- 
tuting the  substance  of  a  distinct  and  in- 
divisible charge,  save  bo  far  as  the  publica- 
tion is  denied.  McGregor  v.  Gregory,  11  M. 
&  VV.  287;  Clarkson  v.  Lawson,  6  Bing.  5S7, 
19  E.  C.  L.  169.  It  follows  that  the  defend- 
ant cannot  complain  of  the  action  of  the 
court  below  in  striking  out  a  part  of  a  de- 
fense, of  which  it  would  have  been  entirely 
proper  to  strike  out  the  whole." 

2.  Slamdeb. 

• 

In  Bush  ▼.  Prosser,  13  Barb.  (N.  Y.)  221, 
&n  action  brought  for  slander  in  charging 
the  plaintiff  with  keeping  a  bawdy  house  or 
house  of  ill  fame,  the  defendant  in  his  answer 
alleged  "that  for  a  long  time,  to  wit:  for 
the  space  of  Ave  years  and  upwards,  imme- 
diately prior  to  the  times  mentioned  in  said 
complaint,  the  conduct  of  the  wife  of  the 
plaintiff,  and  of  his  daughter  Emily,  who 
were  both  during  all  that  time  inmates  of 
the  house  of  the  said  plaintiff,  was  very 
lascivious,  unchaste,  and  improper;  and  such 
as  to  induce  the  belief  that  the  plaintiff  did 
keep  a  house  of  ill  fame;  and  that  William 
Prosser,  son  of  the  defendant,  was  induced 
by  the  conduct  of  the  said  wife  and  daughter 
of  the  plaintiff  to  visit  the  house  of  the 
plaintiff,  and  to  spend  his  time  with  the  said 
daughter  at  improper  and  unreasonable  times, 
and  to  continue  so  to  spend  his  time,  contrary 
to  the  injunctions  and  remonstrances  of  the 
defendant,  which  were  well  known  to  the 
plaintiff  and  his  family."  The  court  said: 
''Nothing  can  be  more  clear,  than  that  inde- 
pendent of  the  165th  section  of  the  Code,  evi- 
dence of  the  misconduct  of  the  plaintiff  and 
his  family,  as  set  up  in  the  answer,  was  in- 
admissible. It  was  not  admissible  in  justifi- 
cation of  the  charge  made  by  the  defendant, 
for  the  reason  that  the  misconduct  alleged 
falls  far  short  of  sustaining  the  charge;  and 
it  was  not  admissible  in  mitigation  of  dam- 
ages, for  the  reason  that  it  would  have  tended 
to  prove  the  truth  of  the  charge.  The  rule 
is  well  settled  that  a  justification  must  be  as 
broad  as  the  imputation  against  the  plaintiff." 

In  Burford  v.  Wible,  32  Pa.  St,  95,  an  ac- 
tion on  the  case  for  slander  in  charging  with 
respect  to  the  plaintiff,  "that  she  had  gone 
nine  miles  from  home,  one  night,  to  four 
different  colliers'  shanties,  and  that  she  had 
gone  to  bed  with  them,"  the  defendant  plead- 
ed not  guilty,  and  justification.  On  the 
trial  the  plaintiff  proved  the  speaking  of  the 
slanderous  words  charged  in  the  declaration, 
whereupon  the  defendant  offered  to  prove, 
by  James  Wible,  his  brother,  that  the  plain- 
tiff, with  her  sister,  visited  the  boaling  shan- 
ties of  the  witness  and  defendant,  at  unsea- 
sonable hours,  and  their  conduct  while  there; 
and  that  the  plaintiff,  Lydia  Ann,  had  carnal 


connection  with  witness  frequently — although 
not  a(  the  shanties — for  the  purpose  of  sus- 
taining the  plea  of  justiUcation,  and  in  miti- 
gation of  damages.  The  court  in  holding  that 
the  justification  must  be  as  broad  as  the 
charge,  said:  ''Ast^uming,  therefore,  that  this 
testimony  sustains  the  plea  as  to  one  of  the 
four  colliers,  what  becomes  of  the  other 
threes  If  the  words  are  true,  as  alleged  to 
have  been  uttered,  the  plaintiff  is  subject  to 
several  prosecutions  for  the  offense  committed 
with  the  different  colliers,  but  under  de- 
fendant's proof  with  only  one  of  them.  Al- 
though one- fourth  of  a  justificaticm  might  be 
admissible  in  proof,  when  offered,  because 
non  constat  that  the  other  three-fourths  may 
not  be  also  proved,  the  legal  effect  of  one- 
fourth  of  a  defense  is  a  different  question. 
A  party  may  not  be  able  to  prove  his  whole 
defense  by  the  same  witness  who  proves  a 
part.  Hence  he  may  justify  as  to  one,  and 
rely  on  his  plea  of  not  guilty  as  to  the  resi- 
due. In  such  a  case,  however,  he  could  not  be 
said  to  have  furnished  a  complete  defense  in 
bar.  The  legal  effect  would  not  extend  beyond 
a  palliation  of  the  alleged  slander.  For  fur- 
ther illustration  of  these  views  we  may  take 
the  record  of  this  cause.  Suppose  the  parties 
had  gone  to  trial  on  the  plea  of  not  guilty, 
merely,  and  the  plaintiff  had  only  pro\-ed  the 
speaking  of  the  words,  James  Wible  testifies, 
but  in  reference  to  him,  designated  as  a  col- 
lier, it  would  not  have  been  sufficioit  to  sup- 
port the  action.  Much  more,  then,  should 
it  be  held  insufficient  to  defeat  the  action, 
on  this  justification  plea,  both  as  to  the 
words  laid  in  the  narr.  and  those  proved 
against  defendant  on  the  trial.  This  is  as 
plain  almost  as  a  demonstration,  even  on  the 
basis  that  the  required  extent  of  each  party's 
evidence  is  equal.  We  cannot  fail  to  know 
that  the  words  laid,  and  those  proved  by 
plaintiff,  substantially  corresponding  as  they 
do,  import  a  much  lower  state  of  female 
depravity  than  that  proved  by  defendant's 
witness,  bad  as  it  is." 

In  Bisbey  v.  Shaw,  16  Barb.  (N.  Y.)  578, 
an  action  for  slander  in  charging  the  plaintiff 
with  being  a  thief,  and  with  having  stolen 
the  defendant's  corn,  the  court  said.  "At 
the  trial,  before  Johnson,  justice,  at  the 
Monroe  circuit  in  October  1852,  the  plaintiff 
gave  evidence  tending  to  prove  the  speaking 
of  the  words  by  the  defendant  as  charged  in 
the  complaint,  and  rested.  The  defendant 
then  gave  evidence  tending  to  prove  the  truth 
of  the  matters  stated  in  the  answer  by  way 
of  mitigation  of  damages.  He  also  attempted 
to  prove  the  justification  set  up  in  the  an- 
swer. The  judge  charged  the  jury  that  the 
proof  showed  clearly  that  at  the  time  of  the 
alleged  taking,  the  plaintiff  and  defendant 
were  tenants  in  common  of  the  entire  crop 
of  corn,  and  that  each  had  an  equal  right  to 
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the  poBseBsion  of  the  whole;  that  the  plaintiff 
had  a  right  to  take  one-half  at  least;  and  if 
he  took  the  whole  or  any  portion  greater  than  ' 
his  share,  before  the  division,  an  action  of 
trover  even  could  not  be  sustained  against 
him  for  such  taking  by  his  cotenant,  while 
he  retained  the  possession;  nor  until  he  sold 
or  destroyed  the  property.  That  such  a 
taking  could  not  amount  to  a  larceny,  even 
if  taken  clandestinely,  there  being  no  evidence 
that  there  was  any  intent  or  design  on  the 
part  of  the  plaintiff  to  charge  another  with 
the  value  of  the  property  taken,  and  that  the 
the  justification  had  therefore  failed.  That 
when  a  defendant  spreads  a  justification  of 
a  slanderous  charge  upon  the  record,  he  as- 
sumes the  responsibility  of  proving  it  to  be 
true;  that  he  must  prove  it  to  be  true,  or  the 
allegation  would  be  deemed  false,  and  a  reit- 
eration of  the  slander.  That  there  could  be 
no  halfway  justification." 

In  Peterson  v.  Murray,  13  Ind.  App.  420, 
41  N.  E.  836,  an  action  for  slander  wherein 
it  was  alleged  that  the  defendant  called  the 
plaintiff  a  whore,  it  was  said  with  refer ence^ 
to  instructions  given  by  the  court  below: 
''These  instructions  require  us  to  determine 
whether  or  not  a  single  act  of  illicit  sexual 
intercourse  constitutes  a  woman  a  whore. 
The  facts  assumed  in  each  of  these  instruc- 
tions are  treated  as  an  absolute  bar  te  a 
recovery  under  the  second  paragraph  of  the 
answer,  and  are  not  treated  in  mitigation  of 
damages.  If  one  seeks  to  justify  slanderous 
words  spoken  of  another,  the  justification 
must  be  as  broad  and  comprehensive  as  the 
charge.  Tull  v.  David,  27  Ind.  377.  To  jus- 
tify the  appellant's  slanderous  words  the  ap- 
pellee must  have  been  a  whore  at  the  time 
the  words  were  spoken.  A  whore  is  a  woman 
who  prostitutes  her  body  for  hire.  The  word 
is  generally  used  as  synonymous  with  harlot, 
prostitute  and  strumpet.  Cent.  Die.  The 
word  in  its  most  general  meaning  includes 
a  woman  who  practices  or  holds  unlawful 
sexual  intercourse  either  for  hire  or  to 
pratify  a  depraved  passion.  And  possible 
proof  of  such  acts  under  this  definition  would 
constitute  a  justification  of  the  charge.  In 
any  event,  we  cannot  say,  as  a  matter  of  law, 
that  one  act  of  illicit  sexual  intercourse  con- 
stitutes a  woman  a  whore.  It  is  true,  as 
appellant's  counsel  urge,  that  in  an  early 
case  in  this  state  it  was  held  by  a  divided 
court  that  one  act  of  illicit  sexual  intercourse 
committed  by  a  woman  ever  after  rendered 
her  a  whore.  Alcorn  v.  Hooker,  7  Blackf. 
(Ind.)  58,  and  this  decision  was  approved 
in  Rodebaugh  y.  Hollingsworth,  6  Ind.  339. 
The  correctness  of  these  decisions  may  well 
bb  doubted.  A  woman  who  has  been  seduced 
under  a  promise  of  marriage  and  thereafter 
leads  a  chaste  and  virtuous  life  is  not 
esteemed  to  be  a  whore.    Fahnestock  v.  State, 
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102  Ind.  156,  1  N.  £.  372.  There  is  nothing 
in  the  evidence  in  this  case  except  vague 
rumor  and  hearsay  that  tended  to  show  that 
the  appellee  had  been  guilty  of  indiscrimi- 
nate sexual  intercourse.  Even  if  it  be  true 
that  she  had  sexual  intercourse  with  the  men 
who  afterwards  became  her  husbands,  it  does 
not  follow  that  she  was  a  whore  at  the  time 
the  words  were  spoken." 

In  Eaton  v.  White,  2  Pin.  (Wis.)  42,  an 
action  for  slander,  a  charge  that  the  plaintiff 
kept  a  whore  house  was  held  not  justified  by 
proof  that  the  plaintiff  kept  in  his  house  a 
lewd  woman  who  there  committed  the  crime 
of  fornication  at  .divers  and  frequent  times. 

In  Rice  v.  Aleshire,  72  111.  App.  455,  an 
action  for  slander  of  a  dentist  in  his  pro- 
fession, the  court  said:  "It  will  be  seen  by 
a  careful  reading  of  the  amended  declaration 
that  it  charges  defendant  with  having  spoken 
of  and  concerning  the  plaintiff  in  the  practice 
of  his  profession  as  a  d.entist,  'that  he  is 
going  to  kill  somebody  with  that  anaesthetic 
he  is  using;  it  will  cause  blood  poisoning. 
That  he  is  going  to  kill  somebody  some  time 
with  that  anaesthetic  he  is  using;  it  will 
cause  blood  poisoning.  That  he  will  kill 
somebody  some  time  if  be  don't  quit  using 
that  anaesthetic'  The  plea  of  justification 
only  states  that  the  plaintiff  used  in  liis  pro- 
fession, upon  persons  for  whom  he  did  work, 
an  anaesthetic,  one  of  the  ingredients  of 
which  was  cocaine,  a  dangerous  anaesthetic, 
which  was  capable  of  and  at  times  would  pro- 
duce death  and  blood-poisoning  in  persons 
upon  whom  the  same  would  be  used,  etc.  And 
that  the  said  words  in  the  plaintiff's  declara- 
tion alleged  to  have  been .  spoken  by  the  de- 
fendant were  then  and  there  true,  etc.  It  will 
be  seen  at  a  glance  that  the  plea  of  justifica- 
tion is  not  as  broad  as  the  charge  in  the 
declaration,  and  for  that  reason  was  bad  on 
demurrer.  Sanford  ▼.  Gaddis,  13  111.  329; 
Darling  v.  Banks,  14  111.  46.  Chitty  thus 
states  the  rule  as  to  framing  a  plea  of  justi- 
fication :  'It  is  necessary  that  the  plea  should 
state  specific  facts,  showing  in  what  particu- 
lar instances,  and  in  what  exact  manner,  the 
plaintiff  has  misconducted  himself.' " 

In  Swann  v.  Rary,  3  Blackf.  (Ind.)  298, 
it  was  held  that  a  charge  that  the  defendants 
had  said  that  the  plaintiff  had  stolen  hogs 
was  not  justified  by  a  plea  that  the  plaintiff 
had  stolen  one  hog. 

In  Morgan  v.  Rrce,  35  Mo.  App.  591,  an 
action  for  slander,  in  charging  the  plaintiff 
with  being  a  thief,  and  having  stolen  the 
defendant's  turkey  and  knife,  the  defendant's 
answer  denied  the  allegations  of  the  petition, 
except  as  to  stealing  the  knife,  and  in  an- 
swer to  that  charge  he  averred  the  truth  of 
the  same.  The  court  said:  "It  is  sufficient 
to  say  of  instruction  numbered  one,  that  it 
was  properly  refused,  for  the  reason,  if  for 
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no  other,  that  it  directed  a  verdict  for  the 
defendant  upon  the  one  ground,  alone,  of  de- 
fendant's justification  in  charging  plaintiff 
with  stealing  the  knife,  whereas  plaintiff  was 
further  seeking,  by  pleadings  and  by  evi- 
dence, judgment  against  defendant  for  liaving 
falsely  charged  plaintiff  with  stealing  a 
turkey." 

IV.  Substantial  Justification. 

1.  In  General. 

While  the  justification  of  a  libel  or  slander 
must  be  as  broad  as  the  charge  sought  to  be 
justified,  it  is  generally  sufficient  if  the  sub- 
stance of  the  charge  is  justified. 

Engl<md. — Weaver  v.  Lloyd,  2  B.  &  C.  678, 
9  E.  C.  L.  295,  1  C.  &  P."  295,  11  E.  C.  L. 
397,  4  Dowl.  &  R.  230,  2  L.  J.  K.  B.  122,  26 
Rev.  Rep.  515,  107  Eng.  Rep.  (Reprint)  635; 
Alexander  v.  North  Eastern  R.  Co.  6  B.  &  S. 
340,  118  E.  C.  L.  340,  11  Jur.  N.  S.  619, 
34  h.  J.  Q.  B.  152,  13  W.  R.  651,  122  Eng. 
Rep.  (Reprint)  1221;  Edward  v.  Bell,  1  Bing. 
403,  8  E.  C.  L.  568,  130  Eng,  Rep.  (Reprint) 
162;  Morrison  v.  Hariner,  3  Bing.  N.  Cas. 
750,  32  E.  C.  L.  349,  3  Hodges  108,  4  Scott 
524,  132  Eng.  Rep.    (Reprint)    603. 

Canada. — Fitch  v.  Lemmon,  27  U.  C.  Q.  B. 
273.  See  also  Fulford  v.  Wallace,  1  Ont.  L. 
Rep.  278,  21  Occ.  N.  238. 

Vruited  States. — Smith  v.  Tribune  Co.  4 
Biss.  477,  22  Fed.  Cas.  No.  13,118;  Barrows 
V.  Carpenter,  1  Cliff.  204,  2  Fed.  Cas.  No. 
1,058 ;  Forrest  v.  Hanson,  1  Cranch  C.  C.  63, 
9  Fed.  Cas.  No.  4,943. 

Arhnnsas. — Waters-Pierce  Oil  Co.  v.  Brid- 
well,  107  Ark.  310,  155  S.  W.  126. 

California. — Hearne  v.  De  Young,  119  Cal. 
670.  52  Pac.  150,  499:  Tingley  v.  Times 
Mirror  Co.  151  Cal.  1,  89  Pac.  1097;  Shrocki 
V.  Stahl,  14  Cal.  App.  1,  110  Pac.  957. 

Conn^ti^mt. — Stowe  v.  Converse,   4  Conn. 

17.. 

Delauiare. — Donahoe  v.  Star  Pub.  Co.  3 
Penn.  545,  53  Atl.  1028. 

F/oriAi.— >Tonea  v.  Townsend,  21  Fla.  431, 
58  Am.  Dec.  676. 

Illinois. — Ties  v.  Inter  Ocean  Newspaper  Co.. 
184    in.    App.    63. 

IndMna. — Heilman  v.  Shanklin,  60  Ind. 
424;  Walford  v.  Herald  Printing,  etc.  Co.  133 
Ind.  372,  32  N.  E.  929. 

loiru. — Blodgett  v.  Des  Moines  Daily  News 
Co.  113  N.  W.  821.  See  also  Mott  v.  Dawson, 
46  la.  533:  Jensen  v.  Damm,  127  la.  555,  103 
N.   W.  798. 

A'owfia*.— «tate  v.  Wait,  44  Kan.  310,  24 
Pac.  3.'t4.  See  also  State  v.  Verry,  36  Kan. 
410,  13  Pac.  838. 

Kentucky. — Ratcliff  y.  Louisville  Courier- 
Journal  Co.  99  Ky.  416,  36  S.  W.  177:  Cour- 
ier-Journal Co.  V.  Phillips,  142  Ky.  372,  134 


S.  W.  446,  32  L.R,A.(N.S.)  309;  Herald 
Pub.  Co.  V.  Feltner,  158  Ky.  35,  164  S.  W. 
370;  State  Journal  Co.  v.  Redding,  175  Ky. 
338,  194  S.  W.  301;  Rollins  v.  Louisville 
Times  Co.  90  S.  W.  1081,  28  Ky.  L.  Rep. 
1054;  Register  Newspaper  Co.  v.  Stone,  102 
S.  W.  800,  31  Ky.  L.  Rep.  458,  11  L.R.A. 
(N.S.)  240;  Register  Newspaper  Oo.  v.  Wor- 
ten.  111  S.  \\\  693,  33  Ky.  L.  Rep.  840:  Ray 
v.  Shemwell;  reported  in  full,  post,  this  vol- 
ume, at  page  1122.  See  also  Vance  v.  Louis- 
ville Courier-Journal  Co.  95  Ky.  41,  23  S.  W. 
691;  Windisch-Mulilhauser  Brewing  Co.  v. 
Bacon,  63  S.  W.  620,  21  Ky.  L.  Rep.  928. 

LfHiutiana. — llauk  v.  Nicholson,  36  1-a. 
Ann.  986.  See  also  Coffee  v.  Smith,  109  La. 
440,  33  So.  554. 

Ma68achAisett8, — Rutherford  ▼.  Paddock, 
180  Mass.  289,  62  N.  E.  381,  91  Am.  St.  Rep. 
282;  Conner  v.  Standard  Pub.  Co.  183  Ma^^s. 
474,  67  N.  E.  596;  Monaghan  v.  Globe  News^ 
paper  Go.  190  Mass.  394,  77  N.  E.  476.  See 
also  Golderman  v.  Stearns,  7  Gray  181. 

Michigan. — ^McAllister  v.  Detroit  Free 
Press  Co.  85  Mich.  453,  48  N.  W.  612 ;  Hanaw 
V.  Jackson  Patriot  Co.  98  Mich.  506,  57  N.  W. 
734;  McGuire  v.  Vaughan,  106  Mich.  280, 
64  N.  W.  44 ;  Matthews  v.  Detroit  Journal  Co. 
123  Mich.  608,  82  N.  W.  243;  Smitley  v. 
Pinch,  148  Mich.  670,  112  N.  W.  686^  14 
Detroit  I^eg.  N.  324;  Kovaeh  v.  Mayoras,  175 
Mich.  582,  141  N.  W.  662. 

Minnesota. — Tawney  v.  Simonson,  109 
Minn.  341,  124  N.  W.  229,  27  i:*R.A.(N.S.) 
1035. 

Missouri. — Edwards  v.  Knapp,  97  Mo.  4fr2, 
10  S.  W.  64;  Reynolds  v.  Knapp,  155  Mo. 
App.  612,  135  S.  W.  103.  See  also  Holmes  v. 
Royal  Fraternal  Union,  222  Mo.  556,  121  S. 
W.'lOO,  26  L.R.A.(N.S.)    1080. 

A'eu?  Hampshire. — Carpenter  v.  Bailey,  56 
N.  H.  283. 

'Sew  Jersey. — See  Schwarz  Bros.  Co.  v. 
Evening  News  Pub.  Co.  84  N.  J.  L.  486.  87 
Atl.  148. 

Sew  York. — Miller  v.  Donovan,  16  ^lisc. 
453,  39  N.  Y.  S.  820;  Ropke  v.  Brooklvn 
Daily  Eagle,  9  N.  Y.  St.  Rep.  709.  See  also 
Beecher  v.  Press  Pub.  Co.  60  App.  Div.  536, 
69  N.  Y.  S.  895;  Morah  v.  Steele,  157  App. 
Div.  109,  141  N.  Y.  S.  868. 

North  Carolina.— Snovr  v.  Witcher,  31  N.  C. 
346. 

Ohio. — ^Van  Derveer  v.  Sutphin,  5  Ohio  St 
293. 

Pennsylvania. — Ferber  v.  Gazette,  etc.  Pub. 
Assoc.  212  Pa.  St.  367,  61  Atl.  939.  See  also 
Frederitze  v.  Odenwalder,  2  Yeates  243; 
Sachetti  v.  Fehr,  217  Pa.  St.  475,  66  Atl.  742. 

Jihode  Island. — Ames  v.  Hazard,  6  R  I.  335, 
8  R.  I.  143. 

Tennessee. — Wilson  v.  Nations,  5  Yerg. 
211. 


PUTNAM  V.  BROWNE. 
J6»  Wis,  524. 


1101 


Texas.— VAtien  v.  Belo,  79  Tex.  41, 14  S.  W. 
1037;  Democrat  Pub.  Co.  v.  Jones,  83  Tex. 
302,  18  S.  W.  662;  Dement  v.  Houston  Print- 
ing Co.  14  Tex.  Civ.  App.  391,  37  S.  W.  985; 
Wheless  v.  Davis,  122  S.  W.  929;  Logan  v. 
Browning,  128  S.  VV.  1181;  Burkhiser  v. 
Lyons,  1«7  S.  W.  244.  See  also  Bailey  v. 
Chapman,  15  Tex.  Civ.  App.  240,  38  S.  W. 
544:  Cranfill  v.  Havden,  75  S.  VV.  573,  re- 
versed  on  other  grounds  97  Tex.  544,  80  S.  W. 
609. 

Wisconsin. — See  the  reported  ease. 

In  Ames  v.  Hazard,  8  R.  I.  143,  an  action 
for  libel  of  a  judge,  the  court  said:  "When 
the  plea  professes  to  answer  the  whole  or  a 
specific  part  of  the  publication,  the  certainty 
of  averment  must  extend  to  and  cover  every- 
thing material  in  that  part  of  the  publication 
professed  to  be  justified,  and  which  the  plain- 
tiff complains  of  as  libelous.  Unmeaning  ad- 
jectives and  epithets  need  not  in  terms  be 
justified,  but  so  far  as  adjectives  and  epithets 
qualify,  color  or  intensify  the  tone  or  senti* 
ment  of  the  publication,  they  must  be  dis- 
tinctly justified.  In  Morrison  v.  Harmer,  3 
Bing.'N.  Cas.  759,  32  E.  C.  L.  321,  cited  by 
counsel  after  verdict  Tindal,  C.  J.,  refuses 
the  motion  to  arrest  judgment  expressly  upon 
the  ground  that  the  general  terms  of  abuse, 
not  specially  justified,  in  the  connection  in 
which  they  were  used,  contained  no  charge 
or  imputation  different  from  the  main 
charges,  and  added  nothing  to  the  gist  of  the 
lil)el.  In  Edwards  v.  Bell,  1  Bing.  444,  8 
E.  C.  L.  568,  also  cited  by  counsel,  the  alleged 
libel  states  the  invectives  were  'published 
from  the  pulpit;'  tlie  plea  avers  that  they 
were  published  from  a  part  of  the  chapel 
assigned  for  the  preaching  of  sermons;  the  al- 
leged libel  states  that  this  invective  occa- 
sioned misunderstandings  between  the  congre- 
gation and  the  pastor,  while  the  plea  avers 
only  that  it  occasioned  misunderstandings 
among  the  congregation.  Here,  as  stated  by 
Gifford,  C.  J.,  the  only  gist  of  the  libel  is  the 
charge  that  the  pastor  'poured  forth  personal 
invective'  against  an  individual,  at  a  time 
and  place  devoted  to  moral  and  religious  in- 
struction. And  it  is  in  this  case,  upon  dis- 
charging a  rule  nisi  obtained  by  counsel,  to 
enter  up  a  verdict  for  the  plaintiflT,  after  ver- 
dict found  for  the  defendants  on  their  special 
pleas,  that  Burrough,  J.,  says,  *in  such  a 
case  it  is  sufficient,  if  the  substance  of  the 
libelous  statement  be  justified,  it  is  unneces- 
sary to  repeat  every  word  which  might  have 
been  the  suljject  of  the  original  comment;*  if 
anything  be  contained  in  a  charge  which  does 
not  add  to  the  sting  of  it,  it  need  not  be 
justified." 

In  Stow  V.  Converse,  4  Conn.  17,  an  action 
for  libel,  the  court  said:  "It  has  been  correct- 
ly asserted,  that  proof  of  the  substance  of  a 
slanderous  charge  is  a  justification:  and  this 


is  frequently  followed  by  the  erroneous  sup- 
position that  everything  is  substance  which 
justifies  the  matter  alleged,  or  has  a  relation 
to  the  facts  averred,  although  it  does  not 
meet  them  directlv.  In  a  case  which  demands 
the  frequent  application  of  the  exact  rule  on 
this  subject,  it  is  of  high  importance  that  it 
should  be  precisely  understood.  The  term 
substance  is  used  by  way  of  contradistinction 
from  the  letter  and  form  of  a  charge;  and  al- 
though the  latter  is  not  required,  the  essence 
is  indispensable.  It  can  never  comport  with 
private  justice  or  public  convenience  that  a 
libeler  should  be  protected  by  any  proof  which 
falls  below  the  imputations  he  has  made.  The 
characters  of  men  would  be  most  inadequately 
guarded  by  a  principle  that  permits  anything 
to  be  a  justification  of  libelous  expressions 
not  amounting  to  full  proof  of  the  essential 
facts  charged;  and  a  court  which,  in  its  re- 
quirements, should  sink  below  this  standard 
would  deserve  nothing  short  of  public  censure. 
And  when  the  accusation,  instead  of  specify- 
ing certain  definite  facts  which  are  clearly 
to  be  understood,  and  to  confront  which  the 
person  claiming  to  be  injured  knows  by  what 
testimony  to  meet  them,  is  expressed  in  terms 
so  broad  and  general  as  almost  to  defy  prep- 
aration for  this  purpose,  the  rule  cannot,  with 
safety  to  the  interests  of  justice,  admit  of  any 
relaxation.  Were  it  otherwise,  the  press, 
which  now  often  teems  with  gross  licentious- 
ness, might  easily  be  made  the  vehicle  of  the 
most  wanton  reproach  and  vile  calumny,  with- 
out the  possibility  of  correction;  and  this 
palladium  of  liberty  would  thus  become  a 
hateful  curse." 

In  Morrison  v.  Harmer,  3  Bing.  N.  Cas. 
759,  3  Hodges  108,  4  Scott  524.  32  E.  C.  L. 
321,  132  Eng.  Kep.  (Keprint)  603,  an  action 
for  libel,  Tindall,  0.  J.,  said:  "We  have  con- 
sidered the  objection  raised  on  the  part  of  the 
plaintiffs  against  the  form  of  the  defendant's 
first  plea  of  justification,  and  we  are  of  opin- 
ion that  there  is  no  ground  for  the  motion 
which  has  been  made  for  judgment  for  the 
plaintiffs  non  obstante  veredicto  on  that  plea. 
The  objection  which  has  been  taken  is  this, 
that  the  first  plea,  which  proposes  to  justify 
the  truth  of  so  much  of  the  libel  as  is  set 
out  in  its  commencement,  contains  no  answer 
to  part,  and  that,  as  it  is  contended,  a  mate- 
rial part  of  the  libel  so  set  out;  inasmuch 
as  the  libel  as  set  out  in  the  plea  applies  to 
the  plaintiffs  the  opprobrious  and  scurrilous 
terms  of  scamps  and  rascals,  for  the  applica- 
tion of  which  terms  the  plea  does  not  offer 
any  excuse  or  justification.  Now  it  must 
be  admitted,  that  if  these  terms  of  invective 
and  reproach  contain  any  ground  of  charge 
or  imputation  against  the  plaintiffs,  substan- 
tiallv  distinct  in  its  character,  from  that 
which  forms  the  main  charge  or  gist  of  the 
libel,  and  the  truth  of  which  has  been  justi- 
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fled  by  the  plea,  the  consequence  above  con- 
tended for  on  the  part  of  the  plaintiflfs  would 
justly  follow;  for  the  plea,  upon  that  suppo- 
sition, would  not  contain  an  answer  to  so 
much  of  the  declaration  as  by  the  commence- 
ment of  the  plea  it  expressly  undertakes 
to  justify.  The  main  charge  against  the 
plaintiffs  in  the  libel  is,  that  they  were  the 
compounders  and  sellers  of  pills  of  a  poison- 
ous and  deleterious  nature;  and  the  main  and 
principal  allegation  in  the  plea  of  justifica- 
tion is,  'that  the  pills  sold  by  the  plaintiffs, 
when  administered  and  taken  in  the  doses 
and  quantities  suggested  and  recommended 
by  them,  were  of  a  highly  dangerous,  deadly, 
and  poisonous  nature,  and  in  the  highest  de- 
gree injurious  to  the  stomachs  and  bowels  of 
persons  using  and  taking  the  same.'  The 
question  therefore  is,  whether  the  terms  of 
abuse  which  have  been  above  referred  to, 
carry  the  matter  any  further  than  this  the 
main  charge?  The  words  themselves,  in  their 
vulgar  use,  convey  no  other  meaning  than 
that  of  general  reproach  and  invective;  and 
we  can  only  discover  whether  they  have  any 
particular  meaning  in  this  libel,  by  referring 
to  the  context  of  the  libel,  and  to  the  allega- 
tions on  the  record.  As  to  the  word  'scamp,' 
the  plaintiffs  themselves  have  given  the  mean- 
ing to  it;  for  they  allege  in  their  declaration 
that  it  is  intended  to  be  applied  to  them  Hn 
the  way  of  their  aforesaid  trade,  business,  and 
occupation,'  that  is,  as  vendors  of  the  pills, 
the  making  and  selling  of  which  by  the  plain- 
tiffs is  the  main  imputation  against  them. 
And  the  word  'rascals*  is  associated  with  an 
epithet  or  adjunct  which  appears  to  confine 
its  general  abusive  quality  to  a  description 
and  designation  of  the  persons  who  have  been 
occupied  in  administering  the  pills  spoken 
of  in  the  libel,  of  whom  two  have  been  con- 
victed of  manslaughter.  We  cannot  therefore 
understand  these  words,  however  offensive,  as 
containing  any  charge  different  and  distinct 
from  that  of  which  the  truth  has  been  jus- 
tified in  the  first  plea;  and  we  are  not  aware 
of  any  authority  by  which  it  is  determined 
that  the  justification  of  the  truth  of  the  sub- 
stantial imputation  contained  in  a  libel  is 
not  sufficient,  unless  it  extends  also  to  every 
epithet  or  term  of  general  abuse  which  may 
be  found  in  the  description  or  statement  of 
such  imputation." 

2.  Newspafeb  TiThkTi. 

In  Ferber  v.  Gazette,  etc.  Pub.  Assoc.  212 
Pa.  St.  367,  61  Atl.  939,  an  action  of  tres- 
pass for  a  newspaper  libel,  the  court  said: 
"We  find  no  error  in  the  record  of  this  case 
that  calls  for  a  reversal.  It  was  submitted 
with  the  instruction  that  the  publication 
charging  a  public  officer  with  the  commission 
of  crimes  was  libelous,  and  that  the  plaintiff 


was  entitled  to  recover  unless  it  appeared 
from  the  evidence  that  it  was  substantially 
true  in  every  material  respect  or  that  the 
defendant  had  reasonable  grounds  for  belief 
in  its  truth,  supported  by  facts  and  circum- 
stances." 

In  Edwards  v.  Knapp,  97  Mo.  432,  10  S. 
W.  54,  an  action  for  libel  contained  in  a 
newspaper,  it  was  said:  "It  is  also  insisted 
that  the  court  erred  in  holding,  by  instruction 
number  one  given  for  plaintiffs,  that  the 
charge  of  pregnancy  involved  in  the  publica- 
tion was  separate  and  distinct  from  the 
charge  therein  made  that  the  female  plaintiff 
did  have  carnal  and  sexual  intercourse  with 
her  brother,  and  that  the  plea  of  justification 
was  not  as  broad  as  the  charge.  This  point 
we  think  is  well  taken;  the  charge  in  the 
publication,  in  substance  and  effect,  is,  that 
the  female  plaintiff  did  have  carnal  and  sex- 
ual intercourse  with  her  brother  and  that 
pregnancy  was  the  result  of  it.  In  the  case 
of  Snow  V.  Witcher,  31  N.  C.  346,  a  similar 
point  was  made,  where  the  charge  was  that 
the  female  plaintiff  'had  lost  a  little  one,'  and 
it  is  held  that  it  was  sufficient  to  plead  and 
prove  that  the  plaintiff  was  an  incontinent 
woman,  and  in  the  disposition  of  the  question 
it  is  said :  'It  is  insisted  that  the  words  ''she 
had  lost  a  little  one"  not  only  charged  the 
plaintiff  was  incontinent,  but  that  she  had 
brought  forth  a  bastard  child,  and  that  the 
plea  should  aver  the  fact  and  the  evidence 
show  it  to  be  true.  Conception  and  delivery 
are  mere  effects  of  nature,  there  is  no  harm 
in  them  per  se.  The  guilt  lies  in  the  criminal 
intercourse  which  is  made  neither  greater  nor 
less  by  the  collateral  circumstances  of  con- 
ception and  delivery,  although  these  circum- 
stances may  be  considered  unfortunate  as 
leading  to  detection  and  exposure.  Criminal 
intercourse  is  the  gist  of  the  charge,  and  is  all 
that  the  plea  need  aver,  or  the  evidence  es- 
tablish.' " 

In  Conner  v.  Standard  Pub.  Co.  183  Mass. 
474,  67  N.  E.  596,  an  action  of  tort  for  libel 
founded  on  a  publication  in  the  defendant's 
newspaper,  the  court  said:  "The  plaintiff's 
first  contention  is  that  the  jury  should  have 
been  instructed  in  accordance  with  his  re- 
quest 'that  there  is  no  evidence  of  the  truth 
of  the  allegations  of  the  alleged  libel  that 
with  some  of  the  fire  companies  the  plaintiff 
is  particularly  well  known,  so  much  so,  in 
fact,  that  they  have  refused  to  again  place 
insurance  on  his  property,  which  it  is  thought 
is  peculiarly  susceptible  to  fire.'  The  jury 
were  told :  'You  are  to  go  through  these  and 
compare  them  with  the  evidence,  and  see 
whether  the  statements  made  here,  compared 
with  the  facts  as  the  evidence  disclosef«  them 
to  you,  are  true,  are  substantially  true.  I 
don't  say  that  they  must  be  actually  and  liter- 
ally true,  because  the  difference  may  be  a  dif- 
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ference  of  no  consequence.  Suppose  I  should 
charge  some  man  with  stealing  a  bay  horse, 
and  when  I  come  to  court  to  justify  it  should 
prove  to  be  a  white  horse,  there  would  be  no 
earthly  difference  in  the  charge,  and  I  should 
prove  it  substantially  if  I  should  prove  that 
the  horse  was  a  white  horse  instead  of  a  bay 
horse.  And  so  other  minor  things  were 
charged;  fix  the  real  gist  of  the  charge.  Sup- 
pose this  house  which  was  said  to  be  9  Hast- 
ings street  should  prove  to  be  21  Hastings 
street,  that  would  be  an  illustration  of  an  im- 
material error;  the  matter  would  be  substan- 
tially true,  although  he  got  the  wrong  number 
of  the  house  by  some  few  numbers.  Now,  if 
these  facts  are  substantially  true,  which  he  has 
alleged  in  going  through  them  and  comparing 
the  words  which  he  used  here  with  the  evi- 
dence you  heard  upon  the  stand,  if  they  are 
substantially  true  then  the  defendant  has 
made  out  that  defense.'  The  instruction  as 
to  its  being  enough  to  prove  that  the  things 
written  were  in  substance  true  was  right." 

In  McAllister  v.  Detroit  "Free  Press  Co. 
85  Mich.  453,  48  N.  W.  612,  an  action  for 
libel,  the  court  said:  "It  is  sufficient  for  the 
defendant  to  justify  so  much  of  the  defama- 
tory matter  as  constitutes  the  sting  of  the 
<:harge,  and  it  is  unnecessary  to  repeat  and 
justify  every  word  of  the  alleged  defamatory 
matter,  so  long  as  the  substance  of  the  libel- 
ous charge  be  justified.  But  when  the  article 
alleged  to  be  libelous  is  indivisible,  and  the 
facts  asserted  are  dependent  on  each  other  to 
impute  the  defamatory  charge,  then  each  ma- 
terial allegation  must  be  justified,  or  the 
plaintiff  will  be  entitled^to  his  damages  suf- 
fered on  account  of  the  portion  not  justified." 

In  Hearne  v.  De  Young,  119  Cal.  670,  52 
Pac.  150,  499,  an  action  for  an  alleged  libel 
contained  in  a  newspaper  publication,  it  was 
said:  "It  is  well  settled  that  a  defendant  is 
not  required  in  an  action  of  slander  or  libel 
to  justify  every  word  of  the  alleged  defama- 
tory matter;  it  is  sufficient  if  the  substance, 
the  gist,  the  sting  of  the  libelous  charge  be 
justified.  Immaterial  variances  and  defects 
of  proof  upon  immaterial  matters  go  for 
nothing,  and,  if  the  gist  of  the  charge  is 
established  by  the  evidence,  the  defendant  has 
made  his  case.  The  defendant  should  be  held- 
to  a  strict  accountability  for  all  injury  in- 
flicted upon  the  wronged  party;  at  the  same 
time  there  is  no  sound  reason  to  support  the 
proposition  that  a  defendant  must  prove  liter- 
4illy  the  truth  of  his  publication.  It  may  be 
said  that  modem  authority  hafl  adopted  a 
more  liberal  rule  as  to  this  principle  than  was 
applied  by  the  courts  in  the  ancient  past.  In- 
deed, there  seems  to  be  but  little  difference 
between  counsel  here  as  to  the  true  doctrine 
at  the  present  time.  The  serious  trouble 
arises  upon  the  application  of  that  doctrine. 
The  textwriters  substantially  agree  as  to  the 


true  rule,  and  it  is  well  stated  by  Suther- 
land on  Damages,  volume  3,  page  2626:     'A 
plea  of  justification  is  sustained  by  justify- 
ing 80  much  of  the  defamatory  matter  as  con- 
stitutes the  sting  of  the  charge.     It  is  un- 
necessary to  repeat  and  justify  every  word 
of  the  alleged  defamatory  matter,  if  the  sub- 
stance of  the  charge  be  justified.    If  the  sub- 
stantial imputations  be  proved  true,  a  slight 
inaccuracy  in  the  details  will  not  prevent  a 
judgment  for  the  defendant,  if  the  inaccuracy 
does  not  change  the  complexion  of  the  affair 
so  as  to  affect  the  reader  of  the  article  differ- 
ently than  the  actual  truth  would.'    It  is  not 
the  mere  fact  that  a  difference  exists  between 
the  published  report  of  the  proceeding  and  the 
proceeding  as  it  actually  occurred,  that  de- 
termines the  presence  of  the  libel,  but  rathei:, 
is  the  difference  of  a  substantial  character, 
and  does  it  produce  a  different  effect?    What 
is  the  sting,  the  gist,  the  substance  of  the 
libel  in  the  article  before  us?    The  publica- 
tion declared  that  plaintiff  had  been  sued  for 
a  decree  of  divorce,  upon  the  ground  of  ex- 
treme cruelty,  and  the  decree  granted.     It 
further  stated  that  at  the  trial  evidence  was 
introduced  showing  the  plaintiff  to  be  a  man 
of  most  ungovernable  temper,  and  that  such 
incidents  as  the  hurling  of  dishes  at  his  wife, 
when  engaged  in  argument,  were  referred  to 
by  the  witnesses  for  the  prosecution.    It  cer- 
tainly is  no  part  of  the  sting  or  gist  of  the 
libel  that  he  hurled  the  dishes  at  his  wife 
token  engaged  in  a/rgument.     If  the  dishes 
had  been  hurled  by  him  in  sullen  silence,  the 
same  sting  would  have  been  there.     Again, 
it, is  no  part  of  the  sting  or  gist  of  the  libel 
that  he  hurled  dishes  at  his  wife  when  en- 
gaged in  argument.     The  same  sting  would 
still  be  there  if  the  articles  hurled  had  been 
knives  or  forks,  or  even  chairs.     Again,  it 
is  no  part  of  the  sting  or  gist  of  the  libel 
that  he  Jwrled  dishes  at  his  wife  when  en- 
gaged in  argument.     The  same  sting  would 
still  be  there  if  he  had  not  hurled  the  dishes 
at  his  wife,  but  had  simply  held  them  in  his 
hand,  and,  thus  holding  them,  had  assaulted 
her    with    them.      Hence,    it    appears    that 
neither  the  fact  that  the  weapons  used  were 
dishes,  nor  that  the  weapons  were  hurled,  nor 
that  the  plaintiff  was  engaged  in  argument  at 
the  time  the  weapons  were  hurled,  nor  all  of 
these  things  taken  together,  form  the  sting 
of  the  libel.    The  manner  and  means  used  by 
the  plaintiff,  as  set  forth  in  the  publication, 
are  nonessentials  in  forming  the  sting  of  the 
charge.    The  sting,  the  hurt  to  the  plaintiff, 
is  found  in  the  fact  that  he  is  charged  in  the 
publication  by  the  evidence  with  having  as- 
saulted  his   wife   with   force  and   violence. 
That  is  the  substance  of  the  libel.    The  sub- 
stantial  imputation  against  plaintiff  is  the 
evidence  of  a  violent  assault  upon  his  wife. 
The  manner  of  the  assault  and  the  means 
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used  in  making  it  are  mere  matters  of  detail ; 
and  statements  in  that  regard  do  not  change 
the  complexion  of  the  affair  in  any  degree 
to  plaintiff's  disadvantage  in  the  mind  of  the 
reader.  ISubstantially  stated,  the  charge  here 
is  that  the  plaintiff  assaulted  his  wife  by 
hurling  dishes  at  her.  Testimony  at  the  di- 
vorce trial  of  an  assault  of  any  kind  upon  his 
wife,  by  use  of  force  and  violence  upon  the 
part  of  the  plaintiff,  would  prove  the  charge." 

In  Monaghan  v.  Globe  Newspaper  Co.  190 
Mass.  394,  77  N.  E.  476,  the  court  said :  "The 
case  made  out  in  evidence  was  not  one  which 
called  for  a  ruling  that  it  was  enough  to 
prove  that  the  things  were  in  substance  true, 
as  laid  down  in 'Conner  v.  Standard  Pub.  Co. 
183  Mass.  474.  The  defendant  was  not  en- 
titled to  a  ruling  that  the  libelous  statements 
were  as  qiatter  of  law  proved  to  have  been 
substantially  true.  All  that  was  proved  to 
be  true  was  that  a  complaint  had  been  lodged 
against  the  plaintiff,  charging  him  with  lar- 
ceny of  less  than  $100  from  the  town  of 
Wellesley,  and  that  a  warrant  had  issued  on 
that  complaint.  The  defendant  did  not  prove 
the  truth  of  the  statements  (1)  that  the 
plaintiff  had  been  arrested;-  (2)  that  he  was 
accused  of  taking  town  money  for  work  he 
did  not  do;  (3)  that  he  was  placed  in  custody 
about  8:30  this  evening  [i.  e.  on  the  evening 
of  June  28]  and  was  soon  bailed;  (4)  that 
according  to  the  allegations  of  the  complain- 
ant (Chief  of  Police  Kingsbury)  Monaghan 
received  pay  for  work  he  did  not  perform; 
(5)  that  'It  is  alleged  that  Monaghan 
charged  the  town  for  a  hitch  of  the  latter 
character  on  March  23  that  he  did  not  make, 
but  for  which  he  was  paid.  The  amount  m- 
volved,  it  is  understood,  is  less  than  $100. 
Whether  any  attempt  to  name  any  other  date 
will  be  made  on  the  part  of  tha  government 
is  not  stated.' " 

In  Smith  v.  Tribune  Co.  4  Bis.  477,  22 
Fed.  Cas.  Xo.  13,118,  the  declaration  con- 
tained various  counts,  among  others  one  re- 
ferring, by  proper  innuendoes,  to  the  raid  of 
John  Brown  into  Virginia,  the  offense  that 
he  committed  there,  and  his  arrest,  trial  and 
execution  for  the  offense.  The  statement  in 
those  counts  was  that  the  libel  which  was 
referred  to  and  set  forth  in  them  intended  to 
convey  the  idea  that  the  plaintiff  was  an 
accomplice  of  Brown,  that  he  aided  and  as- 
sisted him,  and  that  in  order  to  avoid  an 
arrest  for  his  participation  in  the  offense  of 
Brown  he  feigned  insanity,  fled  and  took 
refuge  in  a  lunatic  asylum.  Tlie  court  said: 
"The  main  question  raised  by  the  demurrer 
to  these  pleas  is  this:  Is  the  statement  in 
the  declaration  that  after  havin^r  participated 
in  this  act  of  John  Brown,  the  plaintiff,  in 
order  to  avoid  the  con8equen<;es  of  it,  feigned 
insanity,  a  material  part  of  the  declaration 
and  one  which  it  is  necessary  for  defendant 


to  meet  and  answer? — because,  confessedly, 
this  part  of  the  declaration  is  not  answered 
by  these  special  pleaa.  The  plea  of  general 
issue  of  course  answers  it,  but  these  special 
pleas  do  not  purport  to  answer  that  part  ui 
the  declaration.  The  rule  in  such  cases  is 
that  tlie  plea  of  justitication  must  be  as 
broad  as  the  libel.  It  must  answer,  in  other 
words,  the  whole  libelous  matter,  else  of 
course  it  is  not  a  good  defense,  and  while  it 
is  true  that  it  is  not  necessary  that  the  plea 
should  answer  an  immaterial  portion  of  the 
publication,  still  it  mui>t  answer  every  ma- 
terial part.  The  question  therefore  is.  Is 
this  a  material  part  of  the  libel?  I  think  it 
is,  and  1  think  that  it  sliould  be  answered  in 
order  that  the  plea  should  be  good,  otherwise 
there  is  a  libel  which  is  only  answered  in 
part,  and  at  the  same  time  the  plea  purports 
to   be  an  answer  to  the  whole." 

In  Barrows  v.  Carpenter,  1  Cliff.  204,  2 
Fed.  Cas.  No.  1,058,  an  action  on  the  case  for 
libel,  the  court  said:  "Complaint  is  also 
made  that  the  plea  does  not  fully  answer  the 
declaration.  None  of  the  authorities,  when 
carefully  examined,  require  any  more  of  the 
defendant  than  that  his  plea  should  answer 
the  whole  substance  of  the  plaintiff's  declara- 
tion. When  the  plaintiff  has  proved  the 
substance  of  his  declaration,  he  has  made  out 
his  case;  and  upon  the  same  ground,  and  for 
the  same  reason,  when  the  pleadings  and 
proofs  of  the  defendant  have  substantially 
answered  the  charge,  as  laid  in  the  -declara- 
tion, the  defense  is  complete.'* 

In  Edwards  v.  Bell,  1  Bing  403,  8  E.  C.  L. 
568,  130  Eng.  Rep.  (Reprint)  162,  an  action 
for  libel  in  a  newsp&per  publication,  in  charg- 
ing that  the  plaintiff  had  been  guilty  of  pro- 
nouncing a  personal  invective  from  the  pul- 
pit, which  ha<l  occasioned  a  misunderstand- 
ing between  himself  and  the  congregation, 
and  that  the  matter  was  to  be  taken  up  seri- 
ously, Burrough,  J.,  said:  "No  person  can 
use  the  pulpit  for  the  purpose  of  invective 
against  individuals,  and  the  defendants  were 
entitled  to  justify  in  this  action,  by  show- 
ing that  what  they  had  alleged  against  the 
plaintiff  in  that  respect  was  borne  out  in  fact. 
In  such  a  case  it  is  sufficient  if  the  substance 
of  the  libelous  statement  be  justified;  it  is 
unnecessary  to  repeat  every  word  which 
might  have  been  the  subject  of  the  original 
comment.  As  much  must  be  justified  as 
meets  the  sting  of  the  charge,  and  if  any 
thing  lie  contained  in  a  charge  which  does 
not  add  to  the  sting  of  it,  that  need  not  be 
justified.  In  the  present  case  the  defendants 
have  in  effect  justified  all  they  asserted  in  the 
lil>el  complained  of,  and  the  rule  must  there 
fore  be  discharged.*' 

In  Skrocki  v.  Stahl.  14  Cal.  App.  1,  110 
Pac.  957,  the  action  was  for  lil>el  published 
in  a  daily  newspaper,  of  which  the  d<'fendants 
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were  the  owners  and  publishers,  according  to 
the  undenied  allegation  of  the  complaint. 
The  article  complained  of  stated  that  a  broth- 
er of  the  plaintiff  had  committed  suicide, 
leaving  a  letter  setting  forth  the  raj:e  track 
and  slot  machines  aa  the  reasons  for  ending 
his  life.  The  tragic  manner  of  his  self-de- 
struction was  graphically  described,  and  the 
article  proceeded  in  the  following  strain: 
"Skrocki  was  an  anarchist  and  a  brother,  of 
Walter  Skrocki,  who,  when  President  Mc- 
Kinley  was  assassinated  remarked  to  a  fellow 
workman  on  Mare  Island,  'He  ought  to  be 
killed.'  He  was  placed  under  arrest  and  held 
at  the  city  jail, -but  the  complainant  refusing 
to  press  the  charge,  the  prisoner  was  re- 
leased. It  is  denied  in  the  answer  that 
plaintiff  was  damaged  to  any  extent,  and  by 
way  of  justification  it  is  alleged  that  the 
statement  as  to  plaintiff's  declaration  in  re- 
gard to  President  McKinley  was  and  is  true, 
and  as  a  matter  of  fact  the  plaintiff  did 
make  said  remark  at  the  time  and  place  and 
under  the  circumstances  alleged.''  The  court 
said  in  holding  that  it  was  sufficient  to  justify 
the  substance  of  the  charge:  "In  relation  to 
the  failure  to  prove  that  plaintiff  was  ar- 
rested and  detained  in  jail,  it  is  entirely 
clear  that  this  was  without  prejudice  to  any 
of  his  substantial  rights.  The  rule  estab- 
lished here  by  the  authorities,  and  manifestly 
based  on  right  reason,  is  that  the  defendants 
were  not  required  to  justify  every  word  of 
the  defamatory  matter.  It  was  sufficient  if 
the  gist  or  sting  of  the  libelous  charge  was 
justified,  and  immaterial  variances  and  de- 
fects of  proof  upon  minor  matters  are  to  be 
disregarded  if  the  substance  of  the  charge  be 
justified.  Ilearne  v.  De Young,  119  Cal.  670. 
52  Pac.  150,  499.  The  sting  of  the  charge 
here  is  that  the  plaintiff  said  that  President 
McKinley  'ought  to  have  been  killed.'  The 
clear  implication  is  that  plaintiff  was  a  man 
of  abandoned  character  opposed  to  the  reign 
of  law  and  order,  and  favoring  the  assassin- 
ation of  public  officials.  In  comparison  with 
such  a  charge  how  insignificant  is  the  accu- 
tsation  that  he  was  arrested  therefor  and  de- 
tained in  jail.  It  would  re<iuire  certainly  a 
good  idea  of  temerity  for  anyone  to  argue 
to  a  jury  that,  although  defendants  were  jus- 
tified in  declaring  in  effect  that  plaintiff  was 
an  anarchist,  he  was  damaged  by  the  false 
publication  in  regard  to  his  arrest.  If  this 
contention  were  made,  the  jury  would  prob- 
ably conclude  that  such  a  man  could  not  be 
and  was  not  injured  by  such  a  comparatively 
trivial  accusation." 

3.   SliATVDEB. 

In  Rutherford  v.  Paddock,  180  Mass.  289, 
62  N.  E.  381,  01  Am.  St.  Rep.  282,  the  court 
stated  the  facts  and  its  conclusion  an  follows: 
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"ihis  is  an  action  of  tort  brought  by  a  mar- 
ried woman  for  calling  her  a  dirty  old  whore. 
V\'e  repeat  tlie  qualifying  adjectives  as  bear- 
ing on  what  we  have  to  say.  At  tlie  trial  the 
defendant  asked  for  a  ruling  that  a  justitica- 
tion  was  made  out  by  proof  that  before  the 
words  were  spoken  the  plaintiff  had  com- 
mitted adultery.  The  judge  refused  so  to 
rule,  but  left  it  to  the  jury  to  decide  in  what 
sense  the  words  were  used  and  instructed 
them  that  the  justification  must  be  as  broad 
as  the  charge.  On  this  ground  the  judge  fur- 
ther instructed  them  that  proof  that  the 
plaintiff  had  committed  adultery  at  some  time 
would  not  be  a  justification,  if,  that  is  to 
say,  the  jury  should  be  of  opinion  that  the 
words  meant  more  than  the  charge  of  the  act 
on  a  single  occasion,  and  imported,  for  in- 
stance, making  merchandise  of  the  plaintiff's 
person  for  hire.  The  defendant  excepted.  No 
special  reference  was  made  to  the  pleadings 
in  the  request  or  ruling,  and  so  we  lay  on  one 
side  the  fact  that  the  justification  pleaded 
followed  the  innuendo  of  the  declaration, 
which  went  little  or  no  further  than  to  aver 
that  the  defendant  charged  the  plaintiff  with 
the  crime  of  adultery.  See  Simmons  v.  Mitch- 
ell, 6  App.  Cas.  (D.  C.)  166,  162;  Haynes 
V.  Clinton  Printing  Co.  169  Mass.  512,  51o. 
Of  course  the  judge  was  right  in  his  instruc- 
tion that  the  justification  must  be  as  broad 
as  the  charge.  Apart  from  the  pleadings, 
clearly  the  jury  were  at  liberty  to  find  that 
the  words  charged  thcxcommission  of  adultery 
on  more  than  one  o9casion,  and  therefore  the 
ruling  requested  was  wrong.  But  as  a  gen- 
eral rule  the  justification  need  be  no  broader 
than  the  charge  in  a  legal  s^nse, — than  the 
actionable  portion  or  significance  of  the  words. 
It  need  not  extend  to  the  further  abuse  with 
which  a  sentence  or  word  niav  be  loaded, 
where  the  truth  of  the  substance  of  the 
imputation  has  been  made  out.  Morrison  v. 
Harmer,  3  Bing.  N.  Cas.  759,  767,  32  E  C.  L. 
321 ;  Edwards  v.  Bell,  1  Bing.  403,  409,  8  E. 
C.  L.  568.  The  judge  by  suggesting  that 
usually  the  epithet  carried  the  notion  of  hire 
implied  that  if  that  meaning  were  found  the 
justification  nuist  extend  to  that.  There  is 
no  doubt  that  the  jury  were  warranted  in 
finding  that  the  epithet  with  its  adjectives 
meant  more  and  worse  in  a  social  sense  than 
even  repeated  lapses  from  conjugal  faith.  But 
it  would  be  rather  a  stretch  to  say,  and  it  was 
not  argued r  that  they  could  have  found  that 
any  other  crime  was  charged,  for  instance 
that  of  being  a  common  night  walker  or  a 
lewd,  wanton  and  lascivious  person  in  speech 
or  behavior  under  Pub.  Sts.  c.  207,  §  29. 
Therefore  the  question  is  suggested  whether 
we  are  to  confine  the  cause  of  action  to  so 
much  of  the  charge  as  imports  criminal  con- 
duct, or  are  to  recognize  as  an  element  to  be 
included  in  the  justification  such  further  im- 
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port  of  the  word  as  adds  to  the  heinousness 
of  the  crime  and  possibly  affects  the  degree 
of  the  punishment,  although  it  does  not 
change  the  technical  character  of  the  offense. 
If  we  take  the  former  view  we  follow  to  its 
extreme  results  a  tradition  of  the  common 
law  the  reasons  for  which  have  disappeared, 
and  which  has  been  corrected  in  England 
and  in  some  of  our  states  by  statute.  Odgers, 
Libel  and  Slander  (3d  ed.)  90.  By  the  old 
law,  apart  from  an  allegation  of  special  dam- 
age an  action  lay  in  the  spiritual  courts 
only,  because  the  offense  charged  was  dealt 
with  only  in  the  spiritual  courts  and  it  was 
said  that  therefore  the  spiritual  courts  alone 
could  determine  the  truth  of  the  charge.  Y. 
B.  27  lien.  VIII,  14,  pi.  4.  Perhaps  it  would 
liave  been  simpler  to  say  that  originally  the 
whole  jurisdiction  was  ecclesiastical  and  that 
it  was  retained  by  the  church  in  those  in- 
stances where  for  special  reasons  the  comhion 
law  had  encroached.  In  Coke's  time  the  state 
of  the  law  deems  to  have  been  accounted  for 
or  justified  by  treating  such  charges  as  *brab- 
bling  words,'  Oxford  v.  Cross,  4  Rep.  (Eng.) 
18.  But  see  Ogden  v.  Turner,  6  Mod.  (Eng.) 
104,  105;  Graves  v.  Blanchet,  2  Salk.  (Eng.) 
696 ;  Davis  v.  Sladden,  17  Ore.  259,  262,  263. 
It  has  been  suggested  that  the  taking  by  the 
common  law  courts  of  a  portion  of  the  orig- 
inal ecclesiastical  jurisdiction  over  slander 
started  from  the  fact  that  in  the  cases  where 
the  common  law  interfered  the  matter  charged 
was  the  subject  of  a  -  common-law  writ  and 
that  the  principal  matter  drew  to  it  the 
accessory.  In  such  cases  the  common-law 
courts  best  could  determine  the  truth  of  the 
charge.  6  Am.  L.  Rev.  593,  595,  603,  605.  Of 
course  at  that  stage  the  common  law  could 
not  present  a  systematic  scheme  of  liability 
but  only  examples  of  occasional  interference 
which  seemed  merely  arbitrary  when  the 
explanation  was  lost.  At  the  present  day, 
when  slander  is  fully  domiciled  in  the  com- 
mon law  as  a  tort  and  the  only  remedy  recog- 
nized as  a  remedy  must  be  found  in  the  com- 
mon-law courts,  it  may  be  argued  with  some 
force  that  there  ^ould  be  an  effort  after 
consistency  of  theory  and  that  the  remedy 
for  one  of  the  greatest  wrongs  that  can  be 
done  by  words  should  not  be  distorted  by  the 
necessity  of  referring  it  to  the  liability  to  a 
small  fine  or  imprisonment  if  the  falsehood 
were  true.  The  older  law  already  has  been 
broken  in  upon  by  holding  liability  to  a  triv- 
ial punishment  enough  if  the  crime  involves 
moral  turpitude,  or  if  the  punishment  will 
bring  disgrace.  See  Miller  v.  Parish,  8  Pick. 
(Mass.)  384;  Brown  v.  Nickerson,  5  Gray 
(Mass.)  1.  Compare  Turner  v.  Ogden,  2 
Salk.  (Eng.)  696,  6  Mod.  104;  Onslow  v. 
Home,  2  W.  Bl.  (Eng.)  760,  753,  3  Wils.  C. 
PI.  177,  186;  Holt  v.  Scholefield,  6  T.  R. 
(Eng.)   691,  694;  Eure  v.  Odom,  9  N.  C.  62. 


At  all  events,  bo  long  as  the  action  for  slan- 
der is  preserved  and  lies  for  imputing  imchaa- 
tity  to  a  woman,  it  is  so  reasonable  to  hold 
the  liability  coextensive  with  the  imputation 
that  we.  shall  not  be  more  curious  tnan  oar 
predecessors  in  finding  an  arbitrary  and  tech- 
nical limit.  In  Doherty  v.  Bro^*n,  10  Gray 
(Mass.)  250,  261,  it  was  said  by  a  very  able 
judge,  and  said  as  a  material  part  of  the 
reasoning  on  which  the  case  was  decided,  that 
proof  of  the  unchastity  of  the  plaintiff  would 
not  be  a  justification  of  the  charge  tiiat  she 
was  a  whore.  We  are  content  to  take  the 
law  as  we  find  it  stated." 

In  Snow  V.  Witcher,  31  N.  C.  346,  an  ae^ 
tion  on  the  case  for  an  oral  charge  of  incon- 
tinence, the  court  said:  ''In  this  case,  the 
declaration  allies  that  the  words  used  were 
meant  to  make  a  charge  of  incontinence,  and 
the  plea  should  aver  that  the  plaintiff  was 
incontinent,  which  averment  would  be  fully 
proved  by  the  evidence  of  the  defendants'  wit- 
ness, if  believed.  His  testimony,  if  true, 
showed  that  the  plaintiff  was  not  one  of 
those  'innocent,'  chaste  women,  whose  'un- 
sullied purity'  the  recital  declares  it  was  the 
intention  of  the  act  to  protect.  But  it  is 
insisted  that  the  words :  'she  had  lost  a  little 
one,'  not  merely  charge  that  the  plaintiff  was 
incontinent,  but  that  she  had  brought  forth 
a  bastard  child,  and  that  the  plea  should 
aver  this  fact,  and  the  evidence  show  it  to 
be  true.  Conception  and  delivery  are  the 
mere  effects  of  nature — ^there  is  no  harm  in 
them  per  se.  The  guilt  lies  in  the  criminal 
intercourse,  which  is  made  neither  greater 
nor  less  bv  the  collateral  circumstances  of 
conception  and  delivery,  although  these  cir- 
cumstances may  be  considered  unfortunate, 
as  leading  to  detection  and  exposure.  Crim- 
inal intercourse  is  the  gist  of  the  charge,  and 
is  all  that  the  plea  need  aver,  or  the  evidence 
establish.  The  learned  judge  erred  in  holding 
that  conception  and  delivery,  which  are  in 
themselves  innocent,  constituted  a  part  of  the 
substance  of  the  charge,  and  ought  to  have 
been  averred  and  proved.  In  the  second  count 
the  charge  is  that  the  plaintiff  was  a  'base, 
lewd  and  incontinent  woman.'  The  worda 
'base  and  lewd'  are  not  actionable,  for  'lewd' 
means  'lustful,  libidinous,'  hut  does  not  im- 
port criminal  indulgence;  so  that 'incontinent* 
is  the  actionable  word,  which  by  the  evidence 
was  established.  In  the  third  count,  the 
charge  is,  'she  better  be  listening  to  the  re- 
port about  herself  losing  a  young  one.'  The 
defendants  are  not  called  upon  to  prove  that 
there  was  such  a  report,  nor  would  it  avail 
them  as  a  justification  if  they  did.  They 
must  aver  and  prove  the  matter  alleged  to 
have  been  reported  to  be  true,  to  wit:  that 
the  plaintiff  was  incontinent  and  unchaste." 

In  Wheless  v.  Davis  (Tex.)  122  8.  W.  929, 
an  action  for  libelous  and  slanderous  state- 
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menu,  it  was  said :  "That  the  truth  of  the  pub- 
lished statements,  allowable  imder  the  terms 
of  the  statute  as  a  defense,  was  conclusively 
shown  in  gist  and  substance  is  evident  from 
the  record.  The  substance  of  the  libel  is 
founded  in  the  fact  that  appellant  is  charged 
by  the  publication  with  owing  a  hotel  bill, 
and,  while  so  owing  same  and  refusing  to  pay 
it,  having,  without  notice  to  the  hotel  num- 
agement  or  authority,  removed  his  trunk  out 
of  the  hotel,  leaving  the  bill  unpaid.  It  is 
admitted  by  appellant  that  he  owed  the  sum 
of  $10  as  a  balance  unpaid  on  a  board  bill 
when  he  finally  left  the  hotel  and  changed  his 
headquarters  from  Paris  to  Dallas,  and  that 
he  positively  refused  to  pay  the  amount.  It 
wa8  further  admitted  that  in  leaving  the  hotel 
he  went  to  the  porter  of  the  hotel,  who  makes 
the  trains,  and  had  him  get  his  trunk  out 
of  his  room  for  transportation  on  the  train, 
and  did  not  say  a  word  to  the  hotel  office  or 
management  about  what  he  had  done  in  ref- 
erence to  the  trunk,  and  did  not  make  known 
to  the  hotel  office,  or  anyone  in  authority 
there,  that  he  had  moved  out  his  trunk.  It 
was  conclusively  shown  that  the  hotel  man- 
agement did  not  know  that  the  trunk  was 
moved  out  until  appellant  and  the  train  had 
left  town.  If  these  are  the  precise  statements 
as  published  and  appearing  in  the  letters 
written  and  complained  of,  as  they  are,  the 
sting  or  presence  of  the  libel  charged  is  jus- 
tified by  the  truth  of  the  statements  pub- 
lished. The  facts  are  true  taken  alone  or 
together.  It  may  be  true  that  appellant 
positively  refused  to  pay  the  board  bill  only 
until  his  picture  was  returned  or  its  value 
paid  him.  This  difference  is  not  of  substance, 
or  essential  to  the  plea  of  justification,  if  the 
statements  as  published  are  true  in   fact." 

F.  Justification  of  Innuendo, 

1.  Genicbal  Rule*. 

It  is  frenerally  held  that  where  in  an  ac- 
tion for  libel  or  slander  the  defense  is  justifi- 
cation, the  defendant  must  justify  the  charge 
as  explained  by  imputations  or  innuendoes,  if 
the  inferences  are  warranted. 

United  Statea^—Ken  v.  Force,  3  Cranch 
C.  C.  8,  14  Fed.  Cas.  No.  7,730;  Mayo  v.  Blair, 
1  Hawy.  &  H.  96,  16  Fed.  Cas.  No.  9,354; 
Cunningham  v.  Underwood,  116  Fed.  803,  53 
C.  C.  A.  99.  See  also  Commercial  Pub.  Co. 
v.  Smith,  149  Fed.  704,  79  C.  C.  A.  410. 

A2a&<inu».— Hunt  v.  Fidelity  Mut.  L.  Ins. 
Co.  167  Ala.  188,  51  So.  1000. 

Florida.— Jones  v.  Townsend,  21  Fla.  431, 
68  Am.  Rep.  676. 

Geor^.— See  Park  v.   Piedmont,  etc.  L. 

Ins.  Co.  51  Ga.  510. 

/fwitofia.— Ricket  v.  Stanley,  6  Blackf.  169; 
Downey  v.  Dillon,  52  Ind.  442;  Samples  ▼. 
Camahan,  21  Ind.  App.  65,  51  N.  E.  425. 

/otra.— Morse  v.  Times-Republican  Print- 
ing Co.  124  la.  707,  100  N.  W.  867:  Snyder 
V.  Tribune  Co.  161  la.  671,  143  N.  W.  519. 
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Kanea9,--Gmhh  v.  Elder,  67  Kan.  316,  72 
Pac.  790. 

M€ts8achu8eit8, — Conner  v.  Standard  Pub. 
Co.  183  Mass.  474,  67  N.  E.  596. 

Michigan. — Atkinson  v.  Detroit  Free  Press, 
46  Mich.  341,  9  N.  W.  501.  See  also  Simons 
V.  Bumham,  102  Mich.  189,  60  N.  W.  476; 
McGuire  ▼.  Vaughan,  106  Mich.  280,  64  N. 
W.  44. 

Minnesota. — Stewart  v.  Minnesota  Tribune 
Co.  41  Minn.  71,  42  N.  W.  787;  Tawney  v. 
Simonson,  etc.  Co.  109  Minn.  341,  124  N.  W. 
229,  27   L.R.A.(N.S.)    1035. 

Montana. — ^Paxton  v.  Woodward,  31  Mont. 
195,  3  Ann.  Cas.  546,  78  Pac  215,  107  Am. 
St.  Rep.  416. 

yew  York. — Cooper  ▼.  Barber,  24  Wend. 
105 ;  Brush  v.  Blot,  16  App.  Div.  80,  44  N.  Y. 
S.  1073 ;  Morse  v.  Press  Pub.  Co.  49  App.  Div. 
375,  63  N.  y.  S.  423;  Lowe  v.  Bennett,  27 
Misc.  356,  58  N.  Y.  S.  88.  See  also  Stock  v. 
Keele,  86  App.  Div.  136,  83  N.  Y.  S.  133; 
McDonald  v.  Press  Pub.  Co.  174  App.  Div. 
463,  161  N.  Y.  S.  356;  Hilder  v.  Brooklyn 
Daily  Eagle,  45  Misc.  165,  91  N.  Y.  S.  983. 

Vorth  Carolina. — Snow  v.  Witcher,  31  N. 
G.  346. 

O^io.— Gage  v.  Robinson,  12  Ohio  250. 

Oklahoma. — Spencer  v.  Minnick,  41  Okla. 
613,  139  Pac.  130. 

Rhode  Island. — Ames  v.  Hazard,  8  R.  1. 143. 

Texas.— PsiUn  v.  Belo,  79  Tex.  41,  14  S.  W. 
1037;  Logan  v.  Browning,  128  S.  W.  1181. 
See  also  Cranfill  v.  Hayden,  75  S.  W.  573, 
reversed  on  other  grounds  97  Tex.  544,  80 
S.  W.  609. 

Utah. — Fenstermaker  v.  Tribune  Pub.  Co. 
12  Utah  439,  43  Pac.  112,  35  L.R.A.  611. 

Vermont. — ^Royce  v.  Maloney,  57  Vt.  325. 

In  England  the  general  rule  that  a  proper 
innuendo  must  be  justified  would  seem  to  be 
supported  by  Prior  v.  Wilson,  1  C.  B.  N.  8. 
95,  87  E.  C.  L.  95,  140  Bng.  Rep.  (Reprint) 
39;  Botterill  v.  Whytehead,  41  L.  T.  N.  S. 
588.  But  see  Biggs  v.  Great  Eastern  Ry.  18 
L.  T.  N.  S.  482,  16  W.  R.  908. 

In  Canada  in  Brown  v.  Beatty,  12  U.  C.  CT 
P.  107,  it  was  held  that  to  justify  a  defend- 
ant he  must  prove  the  imputation.  But  in 
Davis  v.  Stewart,  29  U.  C.  Q.  B.  441,  it  was 
held  that  a  plea  of  justification  was  rightly 
pleaded  to  the  words  without  regard  to  the 
innuendo  in  the  declaration.  See  also  Tench 
V.  Swinyard,  29  U.  C.  Q.  B.  319. 

In  Lodge  v.  Hampton,  116  III.  App.  414, 
the  court  said :  "By  appropriate  all^ation  of 
extrinsic  matter  and  innuendoes,  the  fourth 
count  of  the  declaration  averred  some  of  the 
words  in  the  article  alleged  to  be  libelous,  to 
have  been  used  ironically,  and  as  to  this 
count  appellee  properly  justified  that  the 
words  were  true  in  the  sense  imputed  to  theoL 
The  innuendo,  if  properly  applied,  is  a  sub- 
stantial part  of  the  libel  charged.  Proof, 
therefore,   of   the  truth   of  the  mere  words 
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does  not  satisfy  a  plea  of  justification  aver- 
ring the  truth  of  the  words  in  the  sense  im- 
puted by  the  innuendo."  However  in  Siegel 
V.  Thompson,  181  111.  App.  164,  an  action 
for  slander,  the  court  said:  "In  pleading 
justification  it  is  only  necessary  for  the  de- 
fendant to  justify  as  to  the  words  alleged  to 
have  been  spoken  and  he  is  not  required  to 
admit  in  his  plea  of  justification  the  mean- 
ing, inducement  or  innuendoes  attributed  to 
the  words  by  plaintiff,  as  that  becomes  a  ques- 
tion of  fact  for  the  jury  to  determine.  Under 
the  plea  of  justification  if  sustained  by  the 
evidence  it  is  immaterial  with  what  intent 
the  words  were  spoken." 

In  Ashford  v.  Evening  Star  Newspaper  Co. 
41  App.  Cas.  395,  an  action  for  libel,  the 
court  said:  "The  plea  of  justification  inter- 
posed by  defendant  was  limited  to  the  truth 
of  the  words  published  according  to  the  nat- 
ural and  ordinary  signification,  and  without 
the  meaning  imputed  to  them  in  the  several 
innuendoes  contained  in  the  declaration.  Is- 
sue was  joined  on  this  plea.  Defendant  might 
have  justified  the  libel  with  its  innuendoes  as 
laid  in  the  declaration,  as  is  frequently  done, 
but  it  was  not  so  pleaded  here.  Hence  the  is- 
sue of  justification  is  limited  to  the  truth 
of  the  words  in  their  ordinary  sense,  without 
the  meaning  imputed  to  them  in  the  innuen- 
does." 

2.  Applicatfion  op  Rtjub. 

In  Royce  v.  Maloney,  57  Vt.  325,  an  action 
for  Hbel,^  the  court  stated  the  facts  and  its 
holding  as  follows:  "The  question  presented 
in  this  case  arises  upon  demurrer  to  the  plea 
of  the  defendant  Maloney.  It  is  alleged  in 
the  declaration  that  the  defendant  published 
of  the  plaintiflf,  chief  judge  of  the  supreme 
court  of  the  state,  that  he  received  presents 
and  favors  from  leading  litigants,  with  the 
innuendo,  'meaning  thereby  that  the  plaintiff 
was  guilty  of  bribery  in  his  said  ofiice  of 
chief  judge  by  receiving  valuables  from  par- 
ties having  causes  for  determination  in  the 
'court  over  which  the  plaintiff  then  presided, 
with  a  view  to  influence  the  decision  of  the 
plaintiff  in  said  causes.*  The  plea  justifies 
the  words  as  true,  and  sets  forth  with  suffi- 
cient certainty  the  time,  place,  and  the  per- 
sons from  whom  the  plaintiff  is  claimed  to 
have  received  presents  and  favors  and  the 
suits  in  which  said  persons  were  parties  liti- 
gant. The  plaintiff  contends  that  the  plea 
does  not  answer  the  innuendo;  that  it  is 
silent  upon  the  question  of  whether  the  de- 
fendant meant  by  the  words  used  to  impute 
bribery  to  the  plaintiff;  and  insists  that  the 
plea  should  have  justified  the  words  in  the 
sense  charged  by  the  innuendo:  and  that  in 
this  respect  it  is  defective.  The  rule  upon 
this  8ubiert  is  stated  by  Peck,  J.,   in  Nott 


and  wife  v.  Stoddard,  38  Vt.  25,  viz.:  'Where 
the  words  are  ambiguous,  it  is  competent  for 
the  plaintiff  thus  (by  innuendo)  to  allege  the 
meaning  of  defendant  in  the  language  which 
he  used,  and  it  is  for  the  jury  to  find  the 
sense  in  which  tlie  words  were  spoken.  In 
such  ca«e  it  is  not  sufficient  for  the  defend- 
ant to  justify  the  very  words;  he  must  justify 
them  in  the  sense  alleged  in  the  declaration.' 
The  case  of  Ames  v.  Hazard,  8  R.  I.  143, 
holds  the  same  doctrine,  the  court  saying: 
'While  a  defendant  is  not  bound  to  justify 
any  forced  construction,  made  by  way  of  in- 
nuendo upon  the  language  of  the  publication, 
he  is  bound  to  more  than  a  literal  justifica- 
tion; he  must  justify  the  substance  of  the 
publication,  its  character,  and  its  imputa- 
tions; and  he  must  justify  in  the  sense  in 
which  the  innuendoes  explain  it,  if  they  ex- 
plain it  fairly,'  " 

In  Gage  v.  Robinson,  12  Ohio  250,  an  ac- 
tion on  the  case  for  libel,  the  court  said: 
"The  declaration  contains  seven  counts,  in 
all  of  which,  save  the  second,  among  other 
things,  the  defendant  is  charged  with  com- 
posing, publishing  and  circulating  a  certain 
malicious  and  defamatory  libel  of  and  con- 
cerning the  plaintiff,  in  which  the  plaintiff  is 
accused  of  being  a  low,  sneaking  rascal — no 
better  than  a  traitorous  scoundrel — a  scoun- 
drel, rc^ue  and  villian — a  defaulting  scoun- 
drel— dishonest,  and  guilty  of  dishonest  prac- 
tices; and,  in  those  counts,  it  is  averred  the 
plaintiff  is  an  attorney  and  counselor  at  law, 
but  not  that  the  publication  was  made  of  him 
in  his  official  character.  To  these  counts  the 
defendant  pleads  that  the  plaintiff  was  clerk 
and  agent  of  the  fund  commissioners  of  Mor- 
gan county,  and,  as  such,  received  large  sums 
of  money,  that  he  used,  converted  and  applied 
to  his  own  use,  and  wholly  neglected  and 
refused  to  pay  them  to  the  commissioners,  or 
their  order.  To  this  plea  the  plaintiff  de- 
murred and  the  defendant  joined  in  demur- 
rer; and  the  question  is,  whether  this  plea 
is  an  answer  to  these  counts  in  the  declara- 
tion. In  other  words,  does  it  follow,  bec^ause 
the  plaintiff  was  clerk  and  agent  of  the  fund 
commissioners,  and,  as  such,  received  large 
sums  of  money,  which  he  converted  and  ap- 
plied to  his  own  use,  and  wholly  neglected  and 
refused  to  pay  to  the  commissioners,  that 
he  is  a  low,  sneaking  rascal — no  better  than 
a  treacherous  scoundrel — that  he  is  a  scoun- 
drel, rogue  and  villian — a  defaulting  scoun- 
drel— dishonest,  and  guilty  of  dishonest  prac- 
tices? It  does  not  seem  to  us  that  such  an 
inference  can  he  drawn  from  what  is  stated 
in  the  plea  in  bar,  without  overturning  well 
established  rules.  The  pleadings  of  parties 
are  to  be  taken  most  strongly  against  them- 
selves, and  most  favorably  for  their  adver- 
saries. Coke  Litt.  303:  6  Plowden  29.  202: 
Gould's  Plead.   153.     It  is  the  dutv   of  the 
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pleader  to  state  the  ground  of  hia  action  or 
defense,  so  as  to  explain  himself  fully  and 
clearly.  Any  omission  is  at  the  peril  of  the 
party,  in  whose  allegations  it  occurs.  In  tres- 
pass>  if  the  defendant  plead  a  release,  with- 
out stating  the  time  of  its  execution,  it 
shall  be  intended  that  it  was  made  before  the 
trespass  committed.  So,  if  the  defendant  to 
an  action  for  debt,  on  bond,  payable  on  a 
given  day,  pleads  payment  or  tender,  without 
alleging  the  time,  the  legal  intendment  must 
be  that  it  was  made  after  the  day  appointed 
for  payment.  Com.  Dig.  Plead.  Equity  j  6 
Plowden  104;  Gould  PI.  153.  Try  this  plea 
by  these  rules,  and  the  defense  attempted  to 
be  set  up  in  it  vanishes  at  the  touch.  There 
is  nothing  averred  inconsistent  with  the  most 
perfect  integrity.  The  plaintiff  was  the  clerk 
and  agent  of  the  commissioners,  and,  as  such, 
received  a  large  sum  or  sums  of  mcmey;  he 
converted  and  applied  such  moneys  to  his 
own  use,  and  wholly  neglected  and  refused 
to  pay  such  sum  or  sums  to  the  commission- 
ers, or  their  order.  From  anything  averred 
in  this  plea,  the  commissioners  may  have 
given  the  plaintiff  leave  to  use  the  money; 
they  may  have  loaned  it  to  him;  the  plain- 
tiff mav  have  used  it  because  it  was  in  funds 
that  had  become  perilous  longer  to  keep  on 
hand,  and  with  the  intention  to  repay,  on 
demand,  and  with  a  full  belief  in  his  ability 
to  do  so.  It  is  the  intention  with  which 
the  act  is  done  that  gives  it  character;  and 
no  corrupt  design  is  alleged  in  this  plea.  Ad- 
hering to  the  rule  that  the  plea  is  to  be  taken 
most  strongly  against  the  pleader,  tlie  reason 
why  the  plaintiff  has  not  repaid  the  money 
to  the  commissioners  may  be,  and  such  is  the 
inference,  because  it  is  not  yet  due,  or  has 
not  been  required,  and  that  he  has  not  paid 
to  the  order  of  the  commissioners,  that  no  or- 
der has  been  presented.  It,  therefore,  appears 
to  us  that  the  plea  is  no  answer  to  the 
libelous  matter  laid  in  the  plaintiff's  decla- 
ration." 

In  Grubb  v.  Elder,  67  Kan.  316,  72  Pac. 
700,  an  action  for  libel  contained  in  a  notice 
wliich  imputed  to  plaintiff  language  deroga- 
tory to  the  late  President  McKinley,  on  the 
day  following  his  death  by  assassination,  the 
court  said:  *'The  plaintiff  in  stating  his 
cause  of  action  set  out  said  notice  with 
innuendoes  as  follows:  Tlie  person  (mean- 
ing thereby  this  plaintiff)  in  this  township 
(meaning  thereby  Silver  Creek  township  re- 
ferred to  in  the  first  cause  of  action  above 
set  forth)  who  made  remarks  this  morning 
derogatory  of  our  late  beloved  President  is 
invited  to  pack  his  grip  and  leave  this  town- 
ship at  once,  as  we  will  tolerate  no  one  among 
us  who  rejoices  in  the  death  of  our  President 
by  assassination  (meaning  thereby  to  charge 
and  pu/blicly  declare  that  this  plaintiff  was 
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or  lately  had  been  triumphing  and  rejoicing 
in  the  assassination  of  President  McKinley), 
or  anyone  who  sympathizes  with  anarchists 
(meaning  thereby  to  charge  that  this  plaintiff 
was  a  sympathizer  with  anarchists,  and  es- 
pecially with  that  detestable  anarchist  who 
had  then  but  recently  assassinated  our  la- 
mented President).'  The  material  portions 
of  the  defendants'  answer  pleading  justifica- 
tion were  as  follows:  'The  language  used, 
and  the  matter  contained  in  the  paper  at- 
tached to  the  plaintiff's  petition  in  this  ac- 
tion, which  said  language  and  matter  is 
charged  in  said  second  cause  of  action  to  be 
defamatory  to  the  plaintiff,  is  true,  in  this: 
Tliat  on  or  about  the  15th  day  of  September, 
1901,  the  same  being  the  day  following  the 
death  of  William  McKinley,  late  President  of 
the  United  States,  the  plaintiff,  in  the)  presence 
of  and  against  the  protests  of  a  large  number 
of  the  citizens  of  Freeport  and  vicinity,  in 
Silver  Creek  township,  in  said  Harper  county, 
in  answer  to  and  in  connection  with  expres- 
sions of  grief  on  the  part  of  the  said  citi/.ens 
of  Freeport  and  vicinity  over  the  death  of 
William  McKinley,  spoke  and  uttered  the 
following  words:  "I'd  as  lief  vote  for  a 
damned  dog  as  for  McKinley.  lie  was 
no  better  than  a  damned  dog.  Any  man 
who  sympathizes  with  his  family  hasn't  any 
sense:"  and  made  use  of  other  words  and 
expressions  of  like  character,  and  by  his  de- 
meanor and  conduct,  as  well  as  by  the  lan- 
guage that  he  used,  plaintiff  showed  that  he 
did  not  in  any  manner  sympathize  with  the 
grief  felt  by  the  people  of  Freeport  and  vi- 
cinitv  as  aforesaid,  and  that  in  fact  he 
rejoiced  in  the  deatJi  of  W^illi4|m  McKinley 
at  the  hand  of  the  assassin.'  It  is  now  in- 
sisted that  bv  reason  of  the  innuendo  laid  in 
the  petition  the  defamatory  matter  set  out 
WHS  that  the  plaintiff  rejoiced  in  the  assassi- 
nation of  the  President  and  sympathized  with 
the  anarchist  who  had  committed  the  crime; 
that  the  justification  must  be  coextensive 
with  this  charge;  and  further,  as  only  the 
quoted  words  are  counted  upon  as  justifica- 
tion and  no  facts  pleaded  which  would  jus- 
tify the  conclusion  laid  by  the  innuendo,  that 
the  matters  stated  in  the  answer  were  not 
coextensive  with  the  matters  charged  in  the 
petition,  and  hence  were  not  sufficient  to  con- 
stitute justification.  It  must  be  noticed, 
however,  that,  in  addition  to  pleading  specific 
words,  there  was  the  further  averment  that 
by  his  demeanor  and  conduct,  as  well  as  by 
his  language,  the  plaintiff  showed  that  he  did 
not  sympathize  with  the  grief  of  the  public 
upon  the  assassination  of  the  President,  and 
that  as  a  matter  of  fact  he  rejoiced  therein. 
No  motion  to  make  more  definite  and  certain 
by  stating  what  these  acts  were  was  filed. 
We  are  not  intimating  that  one  should  have 
been  sustained  if  filed.     Many  indefjcribable. 
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but  very  expressive,  acts  may  be  committed, 
serving  to  emphasize  and  give  character  to 
one's  words,  that  cannot  adequately  be  put 
upon  paper.  A  look  of  the  eye,  a  toss  of  the 
head,  a  gesture  or  posture  might  give  very 
much  of  added  meaning  to  a  phrase  and  real 
import  to  a  word,  which  would  more  easily 
be  determined  by  seeing  the  speaker  and  his 
actions  at  the  time  the  word  was  uttered 
than  merely  by  reading  the  same  from  cold 
type  or  irresponsive  writing.  A  phrase  with 
one  inflection  or  with  one  expression  might 
carry  to  its  hearer  an  altogether  different 
meaning.  Here,  the  sting  of  the  defamatory 
matter  charged  is  found  in  the  Innuendo ;  that 
is  to  say,  in  the  allegation  that  by  the  use 
of  the  language  in  the  notice  the  defendants 
intended  to  charge  that  the  plaintiff  enter- 
tained the  reprehensible  sentiments  men- 
tioned in  the  innuendo.  The  justification  is 
that  those  who  heard  the  words  understood 
them,  by  reason  of  the  demeanor  and  conduct 
of  the  plaintiff,  in  the  way  the  innuendo  al- 
leged the  defendant  used  them.  With  this 
view,  it  seems  to  us  that  the  justification 
pleaded  was  as  broad  as  the  libelous  matter 
contained  in  the  notice,  as  explained  by  the 
innuendo.  To  be  sure,  the  defendants  did  not 
plead  in  words  that  would  justify  the  con- 
clusion that  plaintiff  rejoiced  in  the  death 
of  the  President  or  sympathized  with  the 
assassin,  yet  they  did  plead  that,  accompany- 
ing the  words  which  he  uttered,  were  acts 
and  conduct  such  as  warranted  those  hearing 
the  words  in  believing  that  he  did  so  rejoice 
and  sympathize.  We  think  the  demurrer  was 
properly  overruled." 

In  Morse  v.  Times-Republican  Printing 
Co.  124  la.  707,  100  N.  W.  867,  an  action 
to  recover  damages  resulting  from  an  al- 
leged libelous  newspaper  article,  the  court 
said :  ''To  be  available  as  a  defense,  the  justi- 
fication must  be  broad  as  the  libel.  .  .  . 
This  rule  requires  not  only  that  the  plea  of 
truth  must  extend  to  the  entire  language  com- 
plained of,  but  must  allege  their  truth  in  the 
sense  imputed  to  them  by  the  plaintiff.  In 
his  petition  the  plaintiff  alleges  that  the 
publication  was  intended  to  impute  to  him 
the  crime  of  embezzlement,  and  under  the 
rule  just  stated,  the  defendant,  to  rely  upon 
the  plea  of  truth  as  a  complete  defense,  is 
required  to  affirm  the  truth  of  such  imputa- 
tion.    ...     .    This  has  not  been  done." 

In  Jones  v.  Townsend,  21  Fla.  431,  58  Am. 
Dec.  676,  an  action  for  an  alleged  libel  pub- 
lished in  a  newspaper,  it  was  said:  "The 
charge  complained  of  is  not  that  the  plain- 
tiff was  a  retail  liquor  dealer,  and  had  in  his 
possession  at  his  place  of  business  three 
empty  liquor  casks,  out  of  which  he  had 
drawn  off  distilled  spirits,  and  that  he  had 
not  at  the  time  of  such  emptying  effaced  the 
revenue  stamps,  or  did  not  efface  the  same. 


but  it  is  more — ^that  he  was  a  retail  liquor 
dealer  and  was  under  indictment  for  not  can- 
celing the  stamps,  and  the  innuendo  is  that 
the  defendant  meant  that  the  plaintiff  was 
under  indictment  for  the  commission  of  a 
felony,  the  offense  imputed  to  the  plaintiff 
being  indictable  under  the  laws  of  the  United 
States.  The  pleas  do  not  meet  the  declara- 
tion; they  say  nothing  as  to  the  indictment. 
It  is  one  thing  for  one-  individual  to  publish 
of  another  that  he  has  committed  an  offense 
which  is  a  felony,  and  another  thing  to  say 
that  he  has  actually  been  indicted  therefor." 

In  Lowe  v.  Bennett,  27  Misc.  356,  58  K.  Y. 
S.  88,  an  action  for  alleged  libel  contained 
in  a  publication  with  regard  to  a  divorce 
action  by  a  wife  against  her  husband,  and 
photographs  of  the  husband  alleged  to  have 
been  taken  in  the  plaintiff's  apartment,  the 
court  said:  "The  plaintiff  pleads  an  innu- 
endo that  the  meaning  of  the  language  of  the 
alleged  libel  was,  and  the  defendant  intended 
thereby  'to  say  and  impute  against  the  plain- 
tiff,' that  flashlight  photographs  which  re- 
vealed the  figure  of  Dr.  Cruikshank  'disrob- 
ing in  an  apartment  of  the  house  of  the 
plaintiff*  were  introduced  in  evidence,  'and 
furnished  evidence'  that  the  plaintiff  com- 
mitted adultery  with  him.  She  thereby  lim- 
its and  confines  her  complaint  to  the  words 
and  meaning  thus  singled  out  as  constituting 
the  alleged  libel.  The  statement  in  the  al- 
leged libel,  and  the  meaning  therefrom  alleged 
in  the  innuendo  and  attributed  to  the  de- 
fendant, viz.,  that  photographs  which  only 
showed  Dr.  Cruikshank  disrobing  in  an  apart- 
ment of  the  plaintiff's  house  'furnished  evi- 
dence' that  she  committed  adultery  with  him. 
is  argumentative.  To  say  that  a  thing  is 
evidence  of  a  dereliction  of  which  it  is  no 
evidence  may  be  libelous  if  it  be  broad  enough 
to  impute  that  the  dereliction  occurred.  The 
innuendo  therefore  assigns  no  libel  unless  the 
statement  that  Dr.  Cruikshank  was  photo- 
graphed disrobing  in  an  apartment  of  the 
plaintiff's  house,  coupled  with  the  statement 
.thai  such  photograph  was  evidence  of  adul- 
tery with  him  by  the  plaintiff,  amounts  to  a 
charge  that  she  did  commit  adulterv  with 
him.  The  gist  of  the  alleged  libel  (if  it  be 
a  libel)  is  an  imputation  of  adultery.  If 
there  be  no  such  imputation  there  is  no  libel. 
As  the  alleged  defense  does  not  Bet  up  that 
such  adultery  was  committed  it  is  no  de- 
fense." 

In  Morse  v.  Press  Pub.  Co.  49  App.  Div. 
375,  63  N.  Y.  S.  423,  an  action  for  an  alleged 
newspaper  libel  concerning  plaintiff's  marital 
relations  and  averred  with  inni^endoes  to  con- 
stitute a  charge  of  unchastity  and  adultery, 
the  court  said:  "We  agree  with  the  plain- 
tiff that  by  her  innuendoes  here  she  has  lim- 
ited and  confined  her  complaint  to  an  impu- 
tation of  unchastity  and  adultery,  and,  con- 


aeqnently,  that  any  justification  pleaded  must 
squarely  meet  the  charge  in  the  sense  thus 
alleged.  Should  the  jury  find  against  the 
plaintiff  as  to  the  alleged  meaning  of  the 
particularized  words,  she  must  fail,  for,  as 
already  pointed  out,  these  words  can  have 
no  other  guilty  meaning.  If  the  plaintiff 
'found  consolation  elsewhere/  she  found  it 
either  in  an  innocent  or  in  a  guilty  associa* 
tion;  and  if  in  the  latter,  then,  giving  to  the 
words  their  ordinary  meaning,  and  constru- 
ing them  'as  it  would  be  understood  by  man- 
kind in  general* — ^which  is  the  test  ( Fidler  v. 
Belavan  [20  Wend.  60],  supra)  her  guilt 
could  only  be  that  of  unchastity  and  adultery. 
The  defendant  was  bound,  by  its  plea,  to  meet 
what  is  thus  the  'sting  of  the  libel,'  and  its 
justification  was  required  to  be  as  broad  as 
the  essential  charge.  (Brush  v.  Blot,  16  App. 
Div.  80;  Young  v.  Fox,  26  App.  Div.  267; 
Fidler  v.  Delavan,  supra.)  That  charge — 
the  imputation  of  unchastity  and  adultery-^ 
is  clearly  the  gist  of  the  plaintiff's  action. 
We  think,  therefore,  that  the  defendant's 
plea  of  justification  was  bad,  both  in  form 
and  in  substance." 

In  Atkinson  v.  Detroit  Free  Press,  46  Mich. 
341,  9  N.  W.  501,  an  action  for  libel,  the 
court  said:  "When  a  libel  is  justified  gen- 
erally the  doctrine  is  well  settled  that  so 
far  as  the  justification  is  concerned,  it  is 
justified  as  applied  or  explained  by  the 
innuendoes,  and  therefore  there  is  no  justifi- 
cation made  out  by  the  evidence  unless  the 
facts  are  proven  true  as  alleged  in  the  decla- 
ration, and  with  the  meaning  there  averred, 
unless  with  the  aid  of  the  colloquium  such 
meaning  is  repugnant." 

In  Snow  V.  Witcher,  31  N.  C.  346,  an  action 
for  slander,  the  court  said:  "When  the 
charge  is.  made  directly,  the  plea  should  aver 
the  truth  of  the  charge,  as  laid  in  the  declara- 
tion; but,  when  the  charge  is  made  by  in- 
sinuation and  circumlocution,  so  as  to  make 
it  necessary  to  use  introductory  matter  to 
give  point  to  and  show  the  meaning  of  the 
words,  the  plea  should  aver  the  truth  of  the 
charge,  which  the  declaration  alleges  was 
meant  to  be  made.  If  the  words  are  'Brittain 
is  as  deep  in  the  mud,  as  Welch  is  in  the 
mire,'  and  the  declaration,  with  proper  intro- 
ductory matter,  alleges,  that  these  words  were 
meant  to  make  a  charge  of  passing  counter* 
feit  money,  the  plea  should  aver  that  the 
plaintiff  was  quilty  of  passing  counterfeit 
money." 

In  Ricket  t.  Stanley,  6  Blackf.  (Ind.)  169, 
an  action  for  .  slander,  it  was  said :  "The 
second  plea,  which  is  to  the  first  count,  is 
substantially  bad.  The  cause  of  action 
described  in  that  count  is  not  the  mere  speak- 
ing of  the  words  charged,  and,  of  course,  it  ' 
cannot  be  justified  by  merely  alleging  that 
the  words  are  true.  The  count  alleges  that 
the  defendant  meant,  by  the  words  spoken. 
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that  the  wife  had  committed  adultery  with 
CuJberteon;  and  it  shows,  as  it  was  neces- 
sary it  should,  that  such  was  the  defendant's 
meaning.  The  plea  necessarily  admits  the 
words  to  have  been  spoken  in  the  sense 
ascribed  to  them  in  the  declaration,  and  it 
must  therefore  aver  them  to  be,  in  that  sense, 
true.  There  is  no  such  averment  here,  and  the 
plea  is  therefore  defective." 


3.  BxcEFnoN  TO  Rule. 

The  justification  of  a  libel  or  slander  need 
not  extend  to  an  innuendo  which  is  not  sup- 
ported by  the  language  alleged  to  be  defam- 
atory.    World  Dispensary  Medical  Assoc,  v. 
Collier,  86  Misc.  217,  148  N.  Y.  S.  405 ;  Con- 
tinental Nat.  Bank  y.  Bowdre,  92  Tenn.  723, 
23   S.   W.   131;    Pfister  v.   Milwaukee   Free 
Press  Co.  139  Wis.  627,  121  N.  W.  938.    Thus 
in  the  case  last  cited,  an  action  for  damages 
alleged  to  have  been  sustained  by  the  publica- 
tion of  a  series  of  alleged  libelous  articles 
in  a  newspaper,  in  holding  that  defendant 
could   allege   that  the   charge   had   another 
meaning  than  that  alleged  in  the  innuendo, 
and  prove  the  truth  of  such  other  imputation 
in   justification   if   the   language   u6ed   was 
susceptible  of  that  meaning,  the  court  said: 
"If   the   language   used   was   susceptible   of 
the   meaning   attributed    to   it   by   the   an- 
swer, it  is  difficult  to  see  why  the  defend- 
ants were  not  precluded,  under  the  ruling 
of    the   court,    from    establishing    their    de- 
fense  of   justification.     Assuming    that   the 
answer  placed  the  proper  meaning  upon  some 
of  the  articles,   and  that   defendants  could 
prove  the  truth  of  the  charge  made,  their  de- 
fense of  justification  would   be  established. 
Where  an  article  is  placed  before  a  jury,  in 
reference  to  which  the  complaint  avers  that 
it  charges  a  certain  crime,  and  the  jury  is 
told  by  the  court  that  the  language  is  suscep- 
tible of  being  so  construed,  and  the  defendant 
is  precluded  from  showing  that  a  different 
meaning  should  be  attributed  to  it,  from  a 
practical  point  of  view  very  little  is  left  in 
the  way  of  a  defense.     Take  the  case  of  a 
doctor,  concerning  whom  it  is  published  that 
he  has  killed  a  patient  by  malpractice.     He 
alleges   that   the   article   intended   and   was 
understood  to  mean  that  he  killed  one  Smith, 
a  patient  of  his,  who  recently  died.     Cannot 
the  publisher  defend  by  saying  that  he  did 
not  charge  the  killing  of  Smith,  and  that  the 
article  was  not  so  understood  by  the  readers 
of  the  paper,  but  that  he  did  mean  to  charge 
that   the   doctor   had   killed   Jones,   another 
patient  of  his,  by  malpractice,  and  that  the 
article  was  generally  understood  to  involve 
such  a  charge,  and  that  it  was  true.     If  he 
cannot,   and   the   court   tells   the   jury   that 
the   article    is    susceptible    of    the    meaning 
attributed  to  it  in  the  complaint,  the  only 
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defense  the  defendant  can  make  is  one  by 
argument,  not  supported  by  any  evidence  ex- 
cept the  article  itself.  The  case  of  Dufresne 
V.  Weise,  46  Wis.  290,  295,  1  N.  W.  59,  may 
be  said  to  support  in  some  measure  the  view 
of  the  trial  court,  although  the  discussion 
in  that  case  is  to  the  effect  that  the  defend- 
ant cannot,  in  an  action  for  slander,  plead 
and  prove  that  language  was  used  different 
from  that  charged  in  the  complaint.  That 
case  did  not  hold  that  a  defendant  might 
not  plead  and  prove  that  the  words  used  had 
a  different  meaning  from  that  attributed  to 
them  in  the  complaint.  Here  there  is  no 
dispute  about  the  language  actually  used. 
The  case  of  Bremridge  v.  Latimer,  10  L.  T. 
N.  S.  (Eng.)  816,  supports  the  view  of  the 
circuit  judge.  In  that  case  it  is  held  that 
a  defendant  may  not  impute  to  words  a 
meaning  different  from  that  charged  in  the 
innuendo  and  then  seek  to  justify  by  show- 
ing the  truth  of  the  intended  meaning.  The 
contrary  rule  seems  to  be  held  in  Michigan. 
Bathrick  v.  Detroit  Post,  etc.  Co.  50  Mich. 
629.  16  N.  W.  172.  We  think  that  the  adop- 
tion of  the  rule  followed  by  the  circuit 
court  might,  from  a  practical  standpoint, 
operate  to  deprive  a  defendant  of  a  meritori- 
ous defense,  and  for  that  reason,  we  cannot 
approve  of  it.  It  is  true  that  courts  should 
be  careful  about  permitting  evidence  of  ex- 
traneous  matters,  calculated  j^enerally  to 
heap  contumely  on  the  plaintiff,  to  be  re- 
ceived. It  IB  only  when  it  is  reasonably 
clear  that  the  language  used  is  susceptible 
of  the  meaning  attributed  to  it  in  the  ans^ver, 
and  that  the  jury  may  infer  that  it  was 
so  understood  by  a  respectable  number  of 
the  readers  of  the  paper,  that  proof  should 
be  permitted  such  as  the  defendants  attempt- 
ed to  offer  here.  The  principal  contention 
made  by  counsel  for  the  respondents  is  that 
the  language  used  in  the  articles  complained 
of  was  not  reasonably  susceptible  of  the 
meaning  placed  thereon  by  the  answers  of 
the  defendants,  and  that  therefore  the  court 
was  right  in  excluding  the  evidence  sought 
to  be  introduced  under  tike  answers;  and 
the  correctness  of  the  ruling  of  tiie  trial 
court  must  be  sustained  on  this  ground,  if 
sustained  at  all." 

In  Continental  Nat.  Bank  v.  Bowdre.  92 
Tenn.  723,  23  S.  W.  131,  an  action  for  libel, 
the  court  held  that  a  defendant  in  such  an  ac* 
tiun  might  justify  the  words  but  deny  that 
they  conveyed  the  meaning  ascribed  to  them 
by  the  innuendo,  saying:  "It  is  true  Mr. 
Towhsend,  in  his  work  on  Slander  and  L'hel. 
states  that  a  justification  on  the  ground  of 
truth  must  justify  in  the  sense  imputed  by 
the  innuendo,  for  the  reason  that  the  plea  » 
admits  the  innuendo.  Sec.  215.  But  it  is 
evident  the  author  refers  here  to  a  plea  that 
justifies  th<»  lil)el  or  slander  generally,  and 


he  does  not  mean  to  say  that  there  can  be  no 
special  justification  under  the  American  prac- 
tice. It  would  violate  every  canon  of  common 
sense  and  good  pleading  to  liold  that  a  de- 
fendant cannot  justify  the  8peakin<^  of  tlie 
wordtj  or  the  publication  of  the  lil)el  without 
at  the  same  time  admitting  the  truth  uf  aiome 
far-fetched  and  extravagant  meaning  started 
in  the  imagination  of  the  pleader  or  evolved 
from  the  morbid  brain  of  his  client,  and  intro- 
duced into  the  declaration  in  the  form  of  an 
innuendo.  It  was  perfectly  admissible,  we 
think,  under  the  authorities,  for  the  defend- 
ant bank  to  have  pleaded  a  justification  of 
the  words  written  on  the  postal,  and,  in  the 
same  plea,  to  have  denied  that  the  words 
were  susceptible  of  the  meaning  ascribed  to 
them  in  the  innuendo,  and  we  fail  to  per- 
ceive in  what  way  the  defendant  was  embar- 
rassed or  hampered,  or  precluded  from  the 
interpo^iition  of  the  plea  of  justification  by 
the  presence  of  the  innuendo." 

In  Norton  v.  Livingston,  64  Vt.  473.  24  Atl. 
247,  an  action  for  libel,  the  court  said:  'The 
defendant  did  not  attempt  to  justify  the  pub- 
lication in  the  sense  ascribed  to  it  in  the 
innuendo,  but  claimed  that  it  is  capable  of 
being  understood  in  another  and  a  different 
sense,  and  sought  to  have  that  sense  found 
by  the  jury  and  to  justify  accordingly,  ad- 
mitting a  libel  in  either  sense.  Tlie  basis  of 
his  position  in  respect  of  justification  is,  that 
the  plaintiff  was  not  boimd  by  the  innuendo, 
but  was  ut  liberty  to  abandon  it  and  to  rely 
for  recovery  on  the  meaning  claimed  by  the 
defendant,  and  that  therefore  the  defendant 
had  a  right  to  do  as  he  sought  to  do.  But 
this  position  is  not  tenable;  for  when  the 
words  have  different  meanings,  either  of 
whicii  makes  them  actionable,  an  innuendo, 
if  it  is  good,  determines  which  meaning  tiie 
plaintiff  intends  to  rely  upon,  and  therefore 
he  cannot  abandon  tJie  innuendo  at  the  trial 
and  rely  upon  a  different  meaning.  1  Am. 
Lead.  Cas.  141.  The  language  of  Bagley,  B., 
in  Williams  v.  Scott,  1  C.  &  M.  (Eng.)  675, 
687,  is  so  much  in  point  that  we  quote  it: 
'It  has  been  contended  that  this  innuendo 
may  be  rejected,  and  that  the  plaintiff  will 
then  be  entitled  to  a  verdict  on  this  count. 
.  .  .  You  may  reject  on  demurrer  or  on 
motion  in  arrest  of  judgment  an  innuendo 
that  is  not  warranted  by  the  preceding  allega- 
tions in  the  declaration;  and  all  tho  cases 
cited  by  the  plaintiff's  counsel  are  cases  of 
this  description.  But  the  question  here  is, 
whether  you  may  reject  at  the  trial  an  in- 
nuendo that  is  good  upon  the  face  of  the 
declaration?  By  such  an  innuendo  the  plain- 
tiff makes  it  part  of  his  case  that  the  alleged 
slander  bears  the  peculiar  character  that  he 
assigns  to  it;  and  I  know  of  no  instance  in 
which  it  lias  been  held  that  you  may  separate 
the  words  themselves  from  the  explanation 
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that  the  plaintiff  has  given  to  them.  Sellers 
V.  Till,  4  B.  &  C.  655,  10  E.  C.  L.  434 ;  Smith 
V.  Carey,  3  Campb.  (Eng.)  461,  and  the 
dictum  of  Lord  Ellenborough  in  Woolnoth  v. 
Meadows,  5  East  (Eng.)  470,  lean  the  other 
way,  and  appear  to  show  that  the  whole  of 
an  innuendo  that  is  not  bad  on  the  face  of 
the  declaration  must  be  proved;  they  show 
that  such  an  innuendo  gives  a  specific  char- 
acter to  the  libel  or  slander  that  becomes 
parcel  of  the  issue,  and  a  failure  in  proof  of 
which  will  be  fatal  to  the  plaintiff's  case.' 
Smith  V.  Carey  is  an  apt  illustration  of  this 
rule.  There. the  words  were  that  'he  lived  by 
swindling  and  robbing  the  public'  They 
were  laid  differently  in  different  counts,  but 
in  each  count  there  was  an  innuendo  that  the 
defendant  thereby  meant  that  'the  plaintiff 
had  been  and  was  guilty  of  felony  and  rob- 
bery.* The  words  were  proved  as  laid,  but 
they  appeared  to  allude  to  a  transaction  from 
which  it  might  be  inferred  that  the  defendant 
meant  to  charge  plaintiff  only  with  fraud. 
Lord  Ellenborough  said  that  the  words  in 
themselves  were  actionable,  and  that  if  there 
had  been  no  such  innuendo  as  to  their  mean- 
ing, the  plaintiff  would  certainly  have  been 
entitled  to  a  verdict;  but  that  the  plaintiff 
was  bound  to  show  that  they  were  spoken  in 
the  sense  he  had  ascribed  to  them,  and  if  the 
jury  had  been  satisfied  that  they  were  spoken 
with  intent  to  impute,  not  felony,  but  merely 
fraud,  there  must  be  a  verdict  for  the  defend- 
ant. The  defendant,  in  support  of  his  posi- 
tion, refers  to  Odgers  on  Lib.  &  Sland.  101, 
177,  487,  and  Watkin  v.  Hall,  L.  R.  3  Q.  B. 
396.  But  these  are  authorities  under  the 
Common  Law  Procedure  Act,  1852,  which 
altered  the  common  law,  and  by  whicli  every 
innuendo  may  be  good  although  not  support- 
ed by  a  prefatory  averment,  and  a  declara- 
tion containing  one  count  for  libel  or 
slander,  with  an  innuendo  that  the  words 
were  used  in  a  particular  sense,  is  taken  as 
if  tliere  were  two  counts,  one  with  the  in- 
nuendo and  one  without  the  innuendo;  and  if 
th^  plaintiff  proves  either,  it  is  sufficient. 
It  follows,  therefore,  that  the  defendant  may 
plead  a  justification  as  to  the  words  with 
the  meaning  in  the  innuendo  and  also  as  to 
them  without  that  meaning.  But  that  such 
was  not  the  conunon  law,  Mr.  Justice  Black- 
bum  shows  in  that  very  case,  for  he  says  that 
before  the  passage  of  that  act,  an  innuendo 
was  preceded  by  an  inducement  as  to  the 
application  of  the  slander,  and  if  the  induce- 
ment did  not  support  the  innuendo  the  action 
failed,  because  it  was  not  allowable  to  show 
that  the  words  were  used  in  a  different 
though  slanderous  sense,  unless  the  declara- 
tion charged  words  that  were  actionable 
without  any  explanation.  This  amounts  to 
saying  that  the  innuendo  being  bad,  may  be 
rejected.     Mr.  Justice   Willes  puts   it   more 


pointedly  in  Bremridge  v.  Latimer,  12  W.  R. 
878,  thus:  'Formerly  [before  the  passage 
of  said  act]  where  the  declaration  made  use 
of  an  insuflicient  innuendo,  that  innuendo 
might  always  be  rejected  as  surplusa^ze,  to 
prevent  the  plaintiff  from  b^ng  defeated; 
but  where  the  innuendo  could  be  supported, 
the  plaintiff  was  bound  by  it.'  The  innuendo 
in  the  ease  at  bar  is  good,  because  the  libel 
is  certainly  susceptible  of  the  meaning 
ascribed  to  it,  and  therefore  the  plaintiff  was 
bound  by  the  innuendo,  and  could  not  recover 
unless  the  words  meant  what  they  were  al- 
leged to  mean.  But  if  they  are  also  suscep- 
tible to  the  meaning  claimed  by  the  defend- 
ant, it  was  for  the  jury  to  say." 

VI,    Justification   of  Separable   Part   of 

Charge. 

1.  Gbnebal  Rule. 

It  is  generally  held  that  where  a  libel  or 
slander  contains  distinct  and  severable 
charges,  a  defendant  may  successfully  justify 
any  of  the  separable  portions  and  avoid  dam- 
ages therefor. 

England. — Cooper  v.  Lawson,  8  Ad.  &  El. 
746,  36  E.  C.  L.  746,  2  Jur.  919,  8  L.  J.  Q. 
B.  9,  1  P.  A  D.  16,  1  W.  W.  &  H.  601,  112 
Eng.  Rep.  (Reprint)  1020;  Mountney  v. 
Watton,  2  B.  &  Ad.  673,  22  E.  C.  L.  164,  100 
Eng.  Rep.  (Reprint)  1293;  Clarke  v.  Taylor, 
2  Bing.  N.  Cas.  664,  20  E.  C.  lu  703,  2  Hodges 
65,  6  L.  J.  C.  PI.  236,  3  Scott  95,  132  Eng. 
Rep.  (Reprint)  262;  Clarkson  v.  I^wson,  6 
Bing.  587,  19  E.  C.  L.  169,  8  L.  J.  C.  PI.  193, 
4  M.  Jt  P.  356,  31  Rey.  Rep.  425;  Chalmers  v. 
Shackell,  6  C.  &  P.  476,  26  E.  C.  L.  496; 
Cory  v.  Bond,  2  F.  &  F.  241;  Fleming  v. 
Dollar,  23  Q.  B.  D.  388;  McGregor  v.  Gregory, 
11  M.  &  VV.  287;  Rassam  v.  Bridge  [1893]  1 
Q.  B.  571,  57  J.  P.  361,  62  L.  J.  Q.  B.  312, 
68  L.  T.  N.  S.  717,  6  Rep.  336,  41  W.  R.  377. 
See  also  Biddulph  v.  Chamberlayne,  7  Q.  B. 
361,  79  E.  C.  L.  361. 

Canada. — Fellowes  v.  Hunter,  20  U.  C.  Q. 
B.  382.  See  also  Pickels  v.  Lane,  13  East  L. 
Rep.  (Nova  Scotia)  276. 

United  States. — Smith  v.  Tribune  Co.  4 
Biss.  477,  22  Fed.  Cas.  No.  13,118;  Kerr  v. 
Force,  3  Cranch  C.  C.  8,  14  Fed.  Cas.  No. 
7,730;  Cunningham  v.  Underwood,  116  Fed. 
803,  53  C.  C.  A.  99;  Farbenfabriken  of  Elber- 
feld  Co.  V.  Beringer,  158  Fed.  802,  86  C.  C.  A. 
62. 

California. — Newby  v.  Times-Mirror  Co. 
173  Cal.  387,  160  Pac.  233,  Ann.  Cas.  1917E 
186. 

F/ortda.— Jones  v.  Greeley,  25  Fla.  629,  6 
So.  448. 

Georgia.— Cox  v.  Strickland,  101  Qa.  482, 
28  S.  E.  6o5. 
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Illinoia.—Cloidt  v.  Wallace,  56  111.  App* 
389;  Sicgel  v.  Thompson,  181  111.  App.  llii. 

Indiana.— See  Tull  v.  David,  27  Ind.  377. 

Iowa. — Wallace  v.  Homestead  Co.  117  la. 
348,  90  N.  W.  835 ;  Snyder  v.  Tribune  Co.  161 
la.  671,  143  N.  W.  619. 

Kentucky. — Eegister  Newspaper  Co.  v. 
Stone,  102  S.  W.  800. 

Maine. — See  Stacy  v.  Portland  Pub.  Co.  68 
Me.  279. 

MaryUmd. — Bavington  v.  Robinson,  127 
Md.  46,  95  Atl.  1067. 

Maasaohttsetts. — Com.  v.  Guild,  Thach. 
Crim.  Cas.  329. 

M icJdgan.— Usiy  v.  Reid,  85  Mich.  296,  48 
N.  W.  507;  Smith  v.  Hubbell,  142  Mich.  637, 
106  N.  W.  647,  12  Detroit  Leg.  N.  860.  See 
also  Kovacs  v.  Mayoras,  176  Mich.  682,  141 
N.  W.  662. 

Xew  Jersey. — Merrey  v.  Guardian  Printing, 
etc.  Co.  79  N.  J.  L.  177,  74  Atl.  464. 

Xew  York. — Jaycocks  v.  Ayres,  7  How.  Pr. 
215:  Powers  v.  Skinner,  1  Wend.  451;  Fero 
V.  Ruscoe,  4  N.  Y.  162;  Holmes  v.  Jones,  121 
N.  Y.  461,  24  N.  E.  701,  reversing  50  Hun 
345,  3  N.  Y.  S.  156;  Lanpher  v.  Clark,  149 
X.  Y.  472,  44  N.  E.  182,  reversing  77  Hun 
506,  29  N.  Y.  S.  107 ;  Brush  v.  Blot,  16  App. 
Div.  80,  44  N.  Y.  S.  1073;  Morse  v.  Pi-ess 
Pub.  Co.  49  App.  Div.  375,  63  N.  Y.  S.  423; 
HoUingsworth  v.  Spectator  Co.  53  App.  Div. 
291,  65  N.  Y.  S.  812;  Baldwin  v.  Genung,  70 
App.  Div.  271,  74  N.  Y.  S.  835;  Stock  v. 
Keele,  86  App.  Div.  136,  83  N.  Y.  S.  133; 
Saunders  v.  Post-Standard  Co.  107  App.  Div. 
84,  94  N.  Y.  S.  993;  Waltenberg  v.  Bernhard, 
26  Misc.  669,  56  N.  Y.  S.  396.  See  also 
Keller  v.  American  Bottlers'  Pub.  Co.  140 
App.  Div.  311,  125  N.  Y.  S.  212;  Metcalfe 
V.  Bill  Board  Pub.  Co.  176  App.  Div.  859, 
163  N.  Y.  S.  757.  Compare  Powers  v.  Skin- 
ner, 1  Wend.  451. 

Ohio. — Van  Derveer  v.  Sutphin,  5  Ohio  St. 
293. 

Pennsylvania. — ^Burford  v.  Wible,  32  Pa. 
St.  95. 

T'ermowt—Nott  v.  Stoddard,  38  Vt.  25,  88 
Am.- Dec.  633.  See  also  Torrey  v.  Field,  10 
Vt.  353. 

^ya8hington. — See  Reynolds  v.  Holland,  90 
Pac.  648. 

In  Clarke  v.  Taylor,  2  Bing.  N.  Cas.  654, 
29  E.  C.  L.  703,  2  Hodges  65,  5  L  J.  C.  PI. 
235,  3  Scott  95,  132  Eng.  Rep.  (Reprint)  252, 
an  action  for  libel,  Tindal,  C.  J.,  said : 
"There  can  be  no  doubt  that  a  defendant  may 
justify  part  only  of  a  libel  containing  several 
distinct  charges.  That  was  established  in 
Styles  V.  Nokes,  7  East  (Eng.)  493,  where 
Lawrence,  J.,  said:  'A  plea  of  justification 
may  be  good,  with  a  general  reference  to 
certain  parts  of  the  libel  set  forth  in  the 
declaration,  if  the  court  can  see  with  certain- 
ty  what   parts   are   referred   to;    as   if   the 


reference  be  to  so  much  of  the  libel  as  im- 
putes to  the  plaintiff  such  a  crime  (e.  g., 
perjury),  that  would  be  sufficient  without 
repeating  all  those  parts  again,  which  would 
lead  to  prolixity  of  pleading,  and  ought  to  be 
avoided.'  But  if  he  omits  to  justify  a  part 
which  contains  libelous  matter,  he  is  liable 
in  damages  for  that  which  he  has  so  omitted 
to  justify." 

In  ]^Iorse  v.  Press  Pub.  Co.  49  App.  Div. 
375,  63  N.  Y.  S.  423,  an  action  for  libel, -it 
was  said : '  ''If  an  article  contains  several 
distinct  libels,  set  forth  as  separate  caused  of 
action,  the  defendant  can  doubtless  justify  as 
to  one  of  such  libels  without  justifying  as  to 
all  of  them.  The  rule  that  the  justification 
must  be  as  broad  as  the  charge  is  satisfied  if 
the  justification  of  any  one  distinct  libel  is 
as  broad  as  the  charge  which  constitutes  that 
libel.  (Lanpher  v.  Clark,  149  N.  Y.  472. i 
A  defendant  who  can  justify  as  to  one  such 
libel  cannot  be  deprived  of  his  pica  tc  that 
effect  merely  because  other  libels,  as  to  which 
he  cannot  justify,  are  contained  in  the 
article  which  embodies  them  all." 

2.  Application  of  Rule. 

In  Saunders  v.  Post-Standard  Co.  107  App. 
Div.  84,  94  N.  Y.  S.  993,  an  action  against  a 
newspaper  for  libel,  there  were  two  specific 
offenses  charged  against  the  plaintiff'.  The 
first  and  perhaps  the  gravest  was  that  Saun- 
ders had  hitched  a  pair  of  horses  to  two  in- 
jured cows  "and  dragged  them  along  the 
tracks  about  six  hundred  feet,  breaking  bone> 
that  had  not  already  been  broken."  The 
second  was  that  the  "animals  were  left  in  a 
dying  condition  until  late  in  the  afternoon." 
when  they  were  killed  by  the  superintendent 
of  the  Society  for  the  Prevention  of  Cruelty 
to  Animals.  In  holding  that  the  defendant 
could  justify  one  or  more  of  the  separate 
statements  the  court  said:  "The  point  urged 
is  that  the  publication  contains  two  distinct 
divisible  statements  each  of  which  was  li- 
belous per  se;  that  as  to  one  no  justification 
had  been  attempted,  while  as  to  the  other 
the  defendant  in  a  substantial  degree  had 
given  evidence  in  vindication  of  its  truthful- 
ness, and  if  the  jury  were  satisfied  that  the 
defendant  had  fairly  proved  there  was  no 
falsity  as  to  this  particular  charge,  then  as 
to  it  no  recovery  ^ould  be  had,  even  though 
he  were  liable  bv  reason  of  the  other  accusa- 
tion.  The  rule  of  law  suggested  seems  to 
be  the  proper  one.  (Lanpher  v.  Clark,  149 
N.  Y.  472;  Holmes  v.  Jones,  121  N.  Y.  461, 
469;  Stock  V.  Keele,  86  App.  Div.  136.)  We 
think,  however,  the  counsel  misapprehends 
the  scope  of  tlie  instruction.  Its  purport  was 
that  even  though  there  had  been  a  justifica- 
tion as  to  one  of  the  separate  statements  that 
was   not  a  complete   answer   to   the   entire 
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article  published.     In  order  to  relieve   the 
defendant    from    liability    the    justification 
must  go  to  the  whole  publication  or  it  is  no 
justification  to  the  statement  in  its  entirety. 
The  court  was  not  considering  the  effect  of 
the   justification   to   the   especial   subject   to 
which  it  applied,  but  as  to  its  bearing  upon 
the   whole   article.     Nor   was   his   attention 
called  to  the  principle  which  the  appellant 
now  urges.    The  court  in  its  main  charge  had 
stated:     'The  rule  is  that  the  justification 
must  be  as  broad  as  the  charge,  and  that  in 
order   that    it   shall   be   complete   he    must 
allege  the  truth  of  all  of  the  matters  which 
he  has  published  and  prove  them,  in  order  to 
make  out  a  complete  defense.'     In  response 
to  the  request  the  court  reiterated  this  rule. 
That  the  trial  court  had  a  very  clear  concep- 
tion of  the  rule  that  a  justification  may  be 
made  to  a  separate  averment  is  further  illus- 
trated,  for  in   his  principal  charge  he  had 
analyzed    the    testimony    pertaining    to    the 
alleged    abandonment    of    the    cow    dragged 
from  the  track,  comparing  it  with  the  pub- 
lished article  and  prefacing  his  discussion  with 
a  statement  as  to  section  656  of  the  Penal 
Code    which   constituted   such    an   offense   a 
misdemeanor.     It   is   to  be   noted,   also,   he 
was  requested  by  the  defendant's  counsel  to 
charge:     *If  those  averments  are  divisible — 
that  is,  there  is  one  averment  that  he  hitched 
the  horses  to  the  animal  and  dragged  it,  and 
another  averment  that  he  left  the  cow  there 
through  the  day  suffering;  those  being  divis- 
ible averments,  I  ask  your  Honor  to  instruct 
the  jury  that  we  may  prove  the  truth  of  one 
of  those  charges  although  we  do  not  prove 
the  truth  of  the  other.'     In  reply  the  court 
added,    'I   have   already   told   them    that,   I 
think,'  which  apparently  was  satisfactory  to 
the  counsel.     Before  this,  at  the  request  of 
the    counsel    for    the    defendant,    the    court 
charged  that  if  the  plaintiff  left  the  cow  to 
die  in  the  street  'he  was  guilty  of  a  mis- 
demeanor  and  offense   known  as  cruelty   to 
animals.'     We  are  satisfied  that  the  charge 
made  by  the  court,  already  adverted  to  and 
now  complained  of,  was  correct  and  that  the 
proposition  urged  by  the  counsel  was  fairly 
before  the  jury." 

In  Merrev  v.  Guardian  Printing,  etc.  Co.  79 
N.  J.  L.  177,  74  Atl.  464,  an  action  for  libel, 
the  court  stated  the  facts  and  its  conclusion 
as  follows:  "The  charges  which  were  at- 
tempted to  be  justified  are  in  substance,  that 
the  actions  of  the  city  counsel  make  it  im- 
possible to  punish  violation  of  the  excise 
laws,  and  that  the  recent  actions  of  the  city 
counsel  have  brought  forth  caustic  comment, 
which  does  the  citv  harm  because  it  is  true, 
and  that  the  extracts  from  two  leading  papers 
serve  to  show  how  the  city's  reputation  is 
being  blasted.  The  remaining  charges,  not 
justified,  are  that  the  men  sworn  to  uphold 
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the  law,  use  the  power  of  office  to  protect 
law-breakers,  and  make  is  impossible  to  pun- 
ish open  violations  of  the  law,  and  that  hurts 
Paterson  more  than  anarchy,  because  it  can- 
not be  truthfully  contradicted.  These  two 
sets  of  accusations  are  quite  separate.  One 
is  confined  to  the  city  counsel  and  is  con- 
cerned with  the  violation  of  excise  laws.  The 
other  refers  to  the  city  officials  in  protecting 
law-breakers  in  general  in  open  violations 
of  the  law.  The  truthfulness  of  a  libel  is  a 
complete  defense  in  a  civil  action;  but  it 
must  be  pleaded  fully  and  as  to  every  par- 
ticular, and  be  strictly  proved  to  be  availed 
of;  but  the  rule  that,  in  actions  for  libel, 
the  justification  pleaded  must  be  as  broad 
as  the  charge,  is  not  to  be  construed  to  mean 
that  it  must  embrace  every  libelous  charge 
contained  in  the  declaration.  When  the 
charges  made  are  separate  and  distinct,  the 
defendant  may  justify  as  to  some  and  plead 
otherwise  as  to  others." 

In   Clarkson   v.  Lawson,   6   Bing.  587,   19 
E.  C.  L.  169,  8  L.  J.  C.  PI.  193,  4  M.  &  P. 
356,  31  Rev.  Rep.  425,  an  action  for  libel, 
Tindal,  C.  J.,  said:     "The  plaintiff  has  de- 
clared  on   a    libel    which    imputes    to   him, 
according  to  the  first  count  of  the  declara- 
tion, the  having  been  suspended  three  times; 
and,-  according  to  the  second  count,  the  hav- 
ing been  suspended  three  times  for  extortion. 
The  plea  now  under  consideration  commences : 
'As  to  the  publishing  and  causing  and  procur- 
ing to   be  published   so   much   of   the   said 
supposed    libelous    matter    as    imputes    or 
charges  to  or  against  the  plaintiff  that  he, 
before  the  said  several  times  when,  etc.,  had 
been   once   suspended   in   his  aforesaid   pro- 
fession   and    business   as    a    proctor,    above 
supposed  to  have  been  done  by  the  said  de- 
fendant,' and  justifies  in  the  truth  as  to  one 
suspension,    'Wherefore    the    said    defendant 
afterwards,  at  the  said  several  times  when, 
etc.,  did  publish  and  cause  and  procure  to 
be  published  so  much  of  the  said  supposed 
libelous  matters  in  the  said  declaration  men- 
tioned as  imputes  or  charges  to  or  against 
the  said  plaintiff  that  he,  the  said  plaintiff, 
before  the  said  several  times  when,  etc.,  had 
been  once  suspended  in  his  aforesaid  profes- 
sion and  business  of  a  proctor.'   On  demurrer, 
two  objections  have  been  raised  to  this  plea: 
first,  that  on  principle  the  charge  contained 
in  the  libel  is  not  divisible;  and  secondly, 
that  even  if  it  be  divisible,  the  plea  is  not 
sufficiently  pointed  to  either  of  the  various 
allegations   in   the   declaration.     We   think, 
however,   that   this  charge   is  severable,  in- 
asmuch as  the  measure  of  damages,  on  an 
unfounded  charge  of  one  suspension,  would  be 
different  from  the  measure  on  an  unfounded 
charge  of  three  suspensions.     The  action  of 
libel   proceeds   on   the   principle  that   there 
has  been  malice  in  the  defendant  and  damage 
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to  the  plaintiff.  If  the  defendant  can  show 
that  the  supposed  libel  is  true  to  its  full 
extent,  the  allegation  of  the  existence  of  mal- 
ice seems  to  be  answered.  If  lie  prove  that 
the  libel  is  true  in  part,  the  plaintiff  ought 
not  to  recover  damage  for  that  part  of  the 
imputation  so  proved  to  be  true.  And  it 
would  be  hard  if  it  were  otherwise;  for  if 
that  part  contained,  as  it  often  might,  the 
substance  of  the  cliarge,  and  the  defendant 
were  precluded  from  pleading  because  he 
could  not  answer  the  wliole,  the  plaintiff 
might  recover  damages  in  a  case  where  there 
was  neither  injury  nor  malice.  I  agree  that 
when  the  charge  complained  of  is  not  sever- 
able in  its  nature,  the  defendant  must  justify 
to  the  full  extent  of  the  charge.  Upon  a 
charge  of  murder,  for  instance,  it  would  be 
no  plea  to  allege  that  manslaughter  had  been 
committed,  because  such  a  plea  would  not 
confess  what  was  imputed  or  any  part  of  it. 
But  here,  when  the  defendant  savs  that  the 
plaintiff  was  suspended  three  times,  it  is  no 
more  than  saying  he  was  suspended  once  on 
such  a  day,  once  on  such  another  day,  and 
once  on  a  third  dav,  and  there  can  be  no 
doubt  he  may  confine  liis  justification  to  one 
of  the  days,  leaving  the  plaintiff  to  establish 
the  damage  resulting  from  the  residue  of  the 
charge." 

In  Lanpher  v.  Clark,  149  X.  Y.  472,  44  N. 
E.  182,  reversing  77  Hun  506,  20  N.  Y.  S. 
107,  an  action  for  slander,  it  was  said:  "The 
complaint  in  this  action  sets  forth  six  sep- 
arate and  distinct  defamatory  charges  in- 
volving crime  or  acta  of  moral  turpitude, 
which  it  is  alleged  that  the  defendant,  at 
different  times,  published  of  and  concerning 
the  plaintiff.  At  the  time  of  the  speaking  of 
the  alleged  slanderous  words  stated  in  the 
complaint  the  plaintiff  was  engaged  in  keep- 
ing a  country  hotel,  and  she  avers  that  the 
defamatory  charges  were  directed  by  the  de- 
fendant, not  only  against  her  personally,  but 
against  her  business  and  the  reputation  of  her 
hotel  as  well.  One  or  more  of  the  separate 
charges  set  forth  in  the  complaint,  as  having 
been  made  and  published  by  the  defendant  of 
and  concerning  the  plaintiff,  were  that  she 
kept  a  disorderly  house  and  a  place  not  fit 
for  decent  people.  The  defendant,  in  his 
answer,  attempted  to  justify  this  charge  in 
the  following  language:  *Said  defendant,  for 
a  second  and  further  answer  and  defense,  al- 
leges upon  information  and  belief,  and  by  way 
of  mitigation  alleges  herein,  that  the  house 
known  as  the  "Lanpher  House"  at  Delta  is 
and  was  kept  and  run  as  a  disorderly  house; 
that  it  was  the  place  wherein  immoral  per- 
sons for  immoral  purposes  congregated,  and 
where  conspiracies  were  formed  to  injure  this 
defendant,  and  it  was  from  said  hotel  that 
they  started  to  carry  out  said  conspiracies  so 
formed;  that  said  house,  hptel  and  place,  as 


defendant  alleges  upon  information  and  belief 
to  be,  was  a  place  where  lewd  and  iriiinoral 
people  congregated,  and  that  the  plaintiff  her- 
self is  a  lewd,  unchaste,  boisterous,  immoral 
woman,  and  has  conducted  and  run  the  hotel 
in  an  improper  and  disorderly  manner;   that 
upon   the  trial  of  this  cause   the  defendant 
will  give  evidence  of  the  facts  and  circum- 
stances, as  alleged  in  the  second  count  of  this 
answer,  by  way  of  mitigation  or  justitication 
of  the  things,  allegations  and  charges  made 
in  said  plaintiff's  complaint.*     On   the    trial 
the  defendant  offered  to  prove  various  specific 
acts  of  lewdness,  immoral  and  improper  eon- 
duct  on  the  part  of  the  plaintiff  in  the  hotel 
at  or  about  the  time  of  making  the  alleged 
defamatory  charges.     The  evidence   was   ob- 
jected to  by  the  plaintiff's  coimael  as  incom- 
petent, excluded  by  the  court,  and  defendant's 
counsel    excepted.      This    ruling    was    baseil 
upon  the  state  of  the  pleadings  at  the  trial, 
the  court  holding  that  since  the  justification 
pleaded  was  not  as  broad  as  the  charge,  the 
defendant  was  entitled   to   prove   in   mitiga- 
tion, only  such  specific  acts  of  misconduct  as 
had   been   specially  pleaded.     The  defendant 
did  not  attempt  to  justify  the  six  separate 
defamatory  charges  alleged  in  the  complaint. 
But  the  rule  of  pleading  that  the  justification 
shall   be  as  broad   as   the   charge,   does  not 
mean   that  an  answer   in  justification   must 
be  broad  enough  to  embrace  every  slanderous 
charge  stated  in  the  complaint.     VVhen  sev- 
eral separate  and  distinct  things  are  charged, 
the  defendant  may  justify  as  to  one,  though 
he  fail  as  to  the  others.     Fero  v.  Ruscoe,  4 
N.  Y.  162;  Holmes  v.  Jones,  121  N.  Y.  461. 
In  this  case  the  plaintiff  had  alleged  that  the 
defendant  falsely  and  maliciously  spoke  and 
published  of  and  concerning  her  place  of  bus- 
iness, that  she  kept  a  disorderly  house.     It  is 
true,  according  to  the  allegations  of  the  com- 
plaint, that  he  also  charged  her  with  many 
other   things,   but   the   charge   of   keeping  a 
disorderly  house   was  distinct   and   ^parate 
from  all  the  rest,  and  the  defendant  was  en- 
titled  to   justify    that   charge    if    he    could, 
though  he  failed  as  to  all  the  rest.     When 
the  defamatory  charge  imputes  to  the  plain- 
tiff two  or   more  separate   and   distinct   of- 
fenses as  larceny  and  perjury,  the  rule  that 
the   justification    must   be    as    broad    as   the 
charge,  means  that  it  shall  be  full  and  com- 
plete as  to  at  least  one  of  the  charges  sep- 
arately and  distinctly  made  and  alleged.    We 
think  that  the  answer  in  this  case  was  sufii- 
cient  as  a  justification  of  the  charge  that  the 
plaintiff  kept  a  disorderly  house.    It  contains 
all    the    materia]    facts    which    it    would    be 
necessary  to  allege  in  an  indictment  for  that 
offense  under  the  present  system  of  criminal 
pleading.    The  defendant  had  the  right,  there- 
fore, to  prove  if  he  could  that  the  house  kept 
by   the    plaintiff    was   in    fact   a    disorderly 
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house,  and  on  this  branch  of  his  case  several 
modes  of  proof  were  open  to  him.  He  could 
show  what  the  general  reputation  of  the 
house  was,  and  the  general  reputation  of  the 
inmates  or  persons  who  resorted  to  the  house, 
and  any  specific  acts  of  lewdness  on  the  part 
of  the  plaintiff  who  kept  it  and  had  charge 
of  it  or  such  specific  acts  of  immorality  and 
impropriety  on  her  part  as'to  furnish  a  rea- 
sonable inference  as  to  the  real  character  of 
the  place.  In  fine,  the  defendant,  under  his 
justification,  could  give  any  proof  that  would 
liave  been  admissible  upon  an  indictment 
against  the  plaintiff  for  keeping  a  disorderly 
house,  and,  therefore,  specific  acts  of  lewdness 
or  immorality  on  the  part  of  the  mistress  of 
the  house  were  admissible.  They  tended  to 
show  that  the  house  was  in  fact  disorderly, 
and  to  that  extent  to  support  the  defend- 
ant's justification/' 

In  Nott  V.  Stoddard,  38  Vt.  25,  88  Am. 
Dec.  633,  an  action  on  the  case  for  slander, 
the  court  said:  "It  is  true  as  claimed  by 
the  defendant's  counsel,  that  it  is  not  neces- 
sary in  a  plea  of  justification  to  justify  the 
colloquium.  It  is  sufficient  to  justify  the 
words  which  constitute  the  Zander,  as 
charged  in  the  (declaration.  Nor  is  the  jus- 
tification in  this  case  bad  because  it  does 
not  profess  to  justify  all  the  words  charged. 
Where  the  words  charged  are  divisible  with- 
out materially  changing  the  sense,  or  con- 
stitute two  distinct  slanders  or  charges 
against  the  plaintiff,  the  defendant  may  jus- 
tify one  and  rely  on  the  general  issue  in 
defense  of  the  other.  Tlie  justification  in  this 
case  therefore  is  not  bad  merely  because  it 
does  not  profess  to  justify  the  words  *she 
is  the  greatest  thief  that  ever  lived  in  Cam- 
bridgeport;  '  because  the  charge  of  stealing 
Wheeler's  wood  is  sufficiently  distinct  to 
warrant  a  separate  justification.*' 

In  Bavington  v.  Robinson,  127  Md.  46,  95 
Atl.  1067,  it  was  said:  "It  was  alleged  in  the 
fourth  and  fifth  counts  of  the  declaration  that 
the  defendant  falsely  and  maliciously  spoke 
and  published  the  following  words  addressed 
to  the  plaintiff:  'Don't  you  know  you  are 
stealing  my  corn?  Well,  you  are.  Don't  you 
know  you  are  criminally  liable?  You  are. 
I  am  going  to  see  the  state's  attorney.  You 
have  been  robbing  roe  long  enough.'  The  de- 
fendant pleaded  the  general  issue  to  the 
declaration  as  a  whole,  and  filed  a  special 
plea  to  the  fourth  and  fifth  counts.  By  this 
plea  it  was  denied  that  the  defendant  had 
used  any  of  the  alleged  slanderous  expres- 
sions, except  the  words  inquiring  whether 
the  plaintiff  did  not  know  he  was  criminally 
liable  and  stating  that  the  defendant  was 
going  to  see  the  state's  attorney.  The  speak- 
ing of  these  words  was  admitted  and  was 
Bought  to  be  justified  in  the  plea  on  the 
ground  that  they  referred  to  the  plaintiffs 
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conduct  in  selling  and  failing  to  account  for 
certain  corn  upon  which  he  had  given  the 
defendant  a  bill  of  sale  as  security  for  a  loan. 
The  objection  made  to  the  plea  on  demurrer 
is  that  it  attempts  to  justify  only  a  portion 
of  the  utterances  alleged  in  the  counts  to 
whicli  it  is  directed.  It  is  argued  that  the 
justification,  to  be  a  complete  defense,  must 
be  coextensive  with  the  charge.  Thfs  prop- 
osition is  sound  in  principle,  but  it  is  not 
at  all  opposed  to  the  theory  and  validity  of 
the  plea.  It  was  not  proposed  to  present  by 
the  plea  a  complete  defense  to  the  suit  by 
way  of  justification.  An  important  feature 
of  the  defense  was  a  denial  of  the  charge  to 
the  extent  indicated.  It  w^as  only  the  ad- 
mitted utterance  that  was  sought  to  be  jus- 
tified. The  plea  could  not  be  required  to 
include  a  justification  of  words  which  it 
asserted  had  in  reality  not  been  spoken.  The 
entire  charge  contained  in  the  counts  was 
definitely  met  by  the  plea,  in  the  only  way 
consistent  with  the  facts  upon  which  the  de- 
fendant wished  to  rely.  As  the  alleged  defam- 
atorv  words  consisted  of  several  distinct 
statements,  it  was  clearly  permissible  for  the 
defendant  to  justify  as  to  one  or  more  of  the 
separate  charges." 

VII.  Justification  of  Statement  on  Infov' 

tnation. 

Where  a  libel  or  slander  as  published  by 
the  defendant  purports  to  be  made  on  in- 
formation given  him  by  another,  a  justifica- 
tion must  establish  the  truth  of  the  charge, 
and  not  merely  that  he  believed  it  to  be  true. 
Wilson  v.  Fitch,  41  Cal.  363;  Bennett  v. 
Crumpton,  1  Ga.  App.  476,  68  S.  E.  104; 
Brewer  v.  Chase,  121  Mich.  626,  80  N.  W.  575, 
80  Am.  St.  Rep.  527,  46  L.R.A.  397,  6  Detroit 
Leg.  N.  544;  Church  v.  Bridgman,  6  Mo.  190; 
Ropke  V.  Brooklyn  Daily  Eagle,  9  N.  Y.  St. 
Rep.  709;  Livingston  v.  Reich,  64  Pa.  Super. 
Ct.  346.  See  also  Romayne  v.  Duane,  3  Wash. 
246,  20  Fed.  Cas.  No.  12,028.  Thus  in  Wilson 
V.  Fitch,  supra,  the  court  said:  "In  order 
to  justify  a  publication,  purporting  to  be 
made  on  the  behalf  of  the  author  that  the 
fact  was  true,  the  defendant  must,  prove  the 
truth  of  the  fact,  and  not  merely  that  he 
believed  it  to  be  true.  If  one  publish  of 
another  that  he  believes  he  was  guilty  of 
murder  or  arson,  it  is  no  justification  to  prove 
that  he  did  in  good  faith  believe  it;  but  to 
make  good  the  justification  he  must  prove 
that  the  plaintiff  was,  in  fact,  guilty  of 
murder  or  arson.  This  is  conceded  on  all 
sides  to  be  the  law ;  and  it  results  necessarily 
that  if  the  publication  complained  of  here 
had  asserted  that  the  author  of  it  believed 
the  chief  owners  of  the  mine  had  been 
swindled,  it  would  not  have  been  a  justifica- 
tion  to  prove  that  he  did   so  believe.     To 
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justify  the  publication  he  must  have  proved 
that  they  had,  in  fact,  been  swindled.  But 
how  can  it  vary  the  principle  which  underlies 
this  rule  of  law,  that  the  charge  is  made,  not 
as  a  matter  of  belief  on  the  part  of  the  au- 
thor, but  as  the  belief  of  other  persona?  If 
there  be  any  difference  in  principle  between 
the  two  propositions,  more  plausible  reasons 
can  be  adduced  why  proof  of  the  belief  should 
be  held  to  be  a  justification  in  the  former 
case  rather  than  in  the  latter.  When  the 
author  publishes  his  own  belief  that  a  fact 
exists,  he  knows  the  sources  of  his  informa- 
tion, and  whether  they  are  apparently  re- 
liable, and  whether  the  conclusion  drawn  from 
the  facts  is  reasonable.  But  these  elements 
may  all  be  lacking  in  respect  to  the  belief 
of  another.  He  may  have  had  no  plausible 
grounds  whatever  for  the  belief;  and  to 
permit  a  defamatory  charge  published  as  the 
belief  of  some  other  person,  to  be  justified  by 
proof  that  such  person  did  believe  the  fact 
to  be  as  stated,  would  subvert  one  of  the  most 
thoroughly  well  established  rules  of  the  law 
of  libel,  and  break  down  one  of  the  chief 
safeguards  of  private  reputation." 


GBAND  UNION  TEA  COMPANT 

V. 

I.OBD. 

United    States    Circuit    Court    of    Appeals, 
Fourth  Circuit— March  1,  1916. 

231  Fed,  390. 


Libel  and  Slander  —  Ualiility  of  Cor- 
poration. 

A  corporation  is  liable  for  tlie  slanderous 
words  of  its  agent  if  the  agent  at  the  time  is 
transacting  its  business  and  the  slanderous 
words  are  spoken  in  the  course  of  such  busi- 
ness and  in  connection  therewith. 

[See  9  Ann.  Cas.  443;  17  Ann.  Cas.  622; 
Ann.  Cas.  1917D  967;  116  Am.  St.  Rep.  721.] 

Same. 

Plaintiff  was  in  charge  of  one  of  defend- 
ant's stores,  and  while  defendant's  manager 
was  making  an  inventory  left  the  store  with- 
out explanation.  M.,  a  friend  of  plaintiff, 
stopped  at  the  store  and  inquired  for  him, 
and  the  manager  told  him  that  plaintiff  had 
acted  in  a  very  peculiar  way  and  went  off 
without  saying  anything,  and  that  his  stock 
and  his  cash  were  short.  Tt  is  held  that  de- 
fendant was  liable  for  the  manager's  lan- 
guage, as  he  was  engaged  in  its  business  and 
acting  in  its  behalf  when  the  words  were 
spoken  and  they  referred  to  plaintiff's  acts 
in  the  work  for  which  he  was  employed. 


Jnstiileation  —  Neeessity  that  Jnstiflea- 
tion  Be  Broad  as  Cliarse. 

Proof  of  the  truth  of  the  words  spoken  is 
a  good  defense  in  an  action  for  slander,  but 
the  justification  must  be  as  broad  and  com- 
plete as  the  misconduct  charged. 

[See  note  at  end  of  this  case.] 

Proof   of  Jnstifieation   —   Shortace   in 
Accounts  of  Store  Manager, 

In  an  action  for  slandering  plaintiff,  who 
was  in  charge  of  one  of  defendant's  stores,  by 
saying  that  his  stock  and  cash  were  short,  the 
evidence  is  held  to  be  insufficient  to  show 
that  his  stock  was  short,  or  that  there 
was  a  shortage  in  the  cash,  at  least  in  such 
amount  as  would  justify  the  inference  that 
he  had  misappropriated  the  money,  with  such 
a  degree  of  certainty  as  to  warrant  the  court 
in  holding  as  matter  of  law  that  the  lan- 
guage complained  of  was  true,  and  hence  the 
direction  of  a  verdict  for  defendant  was  prop- 
erly denied. 

PriTileKe  ^  Communication  to  Friend- 
Plaintiff  was  in  charge  of  one  of  defend- 
ant's stores,  and  V.  was  defendant's  general 
manager  in  charge  of  the  territory,  including 
such  store.  While  V.  was  taking  an  in- 
ventory, plaintiff  left  the  store  without  ex- 
planation, and  did  not  return  that  day.  M., 
a  familiar  friend  of  plaintiff,  with  whom 
plaintiff  lived,  called  at  the  store  and  in- 
quired for  plaintiff,  and  V.  told  him  that 
plaintiff  had  acted  in  a  very  peculiar  way, 
and  had  gone  off  without  saying  anything, 
and  that  his  stock  and  his  cash  were  short. 
It  is  held  that  while,  it  was  perhaps  not 
unnatural  for  V.  to  tell  M.  of  the  shortage, 
he  owed  no  duty  to  M.  to  make  such  state- 
ment, and  there  was  no  basis  for  a  claim  of 
privilege. 

Instructions  as  to  Idbel  —  Interpreta- 
tion of  Charses. 

In  an  action  for  slandering  a  person  in 
charge  of  a  store  by .  saying  that  his  cash 
and  stock  were  short,  it  is  error  and  prejudi- 
cial to  charge  that,  if  defendant's  manager 
spoke  of  plaintiff  the  defamatory  words 
charged  in  the  declaration  under*  circum- 
stances alleged,  and  if  such  words  were  false, 
then  a  recovery  might  be  had,  as  it  was  for  the 
jury  to  determine  whether  the  language  used 
was  an  accusation  of  crime  or  the  imputation 
of  conduct  amounting  only  to  irregularity  or 
negligence,  and  the  instruction  in  effect  told 
the  jury  that  the  words  spoken  necessarily 
imputed  the  commission  of  a  crime  and  were 
actionable  per  se,  especially  where  the  court 
further  charged  that  if  the  manager  slandered 
plaintiff  as  charged  in  the  declaration,  de- 
fendant was  liable,  and  refused  to  charge  that 
if  the  language  used  did  not,  according  to  its 
fair  meaning  under  the  circumstances,  charge 
plaintiff  with  larceny,  or  if  the  hearers  did 
not  understand  that  it  charged  him  with 
larceny,  but  that  it  simply  charged  him  with 
some  improper,  negligent,  or  careless  act,  not 
amounting  to  larceny,  then  defendant  was  not 
guilty. 

Same* 

Such  error  is  not  cured  by  charging  that, 
in  determining  whether  or  not  the  language 
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used  imputed  a  criminal  offense,  the  words 
must  be  construed  in  their  plain  and  popular 
sense,  and  that  it  was  not  necessary  that  the 
manager  should  have  expressly  charged  plain- 
tiff with  larceny  or  a  breach  of  trust,  but 
that  it  was  sufficient  if  the  charge  consisted 
of  a  statement  of  matters  which  would  nat- 
urally and  presumably  be  understood  by  those 
hearing  them  as  charging  a  crime  or  breach 
of  trust,  or  as  affecting  plaintiff  in  his  trade 
or  calling,  as  this  implied  that  the  words 
were  slanderous  in  their  plain  and  popular 
sense,  and  failed  to  make  it  clear  to  the  jury 
that  the  meaning  of  the  words  was  for  their 
determination. 

Instruction  Defining  Slander. 

In  an  action  for  slandering  a  person  in 
charge  of  a  store  by  saying  that  his  cash 
and  stock  were  short,  an  instruction  that  it 
was  sufficient  to  constitute  slander  if  the 
words  were  naturally  and  presumably  under- 
stood to  charge  a  crime  or  breach  of  trust 
or  to  affect  plaintiff  in  his  calling,  is  erro- 
neous, as  words  not  slanderous,  but  merely 
derogatory,  tend  to  affect  plaintiff  in  his 
trade  or  calling. 

Duty    to    Instruct    ^    Claim    of    Good 
Faith. 

Plaintiff  was  in  charge  of  one  of  defendant's 
stores,  and  claimed  that  while  defendant's 
manager  was  making  an  inventory  he  told 
a  friend  of  plaintiff,  who  inquired  for  plain- 
tiff, that  plaintiff  was  short  in  his  cash  and 
stock.  Defendant  requested  an  instruction, 
stating  plaintiff's  claim,  and  stating  that  de- 
fendant claimed  that  M.,  to  whom  the  alleged 
slanderous  statement  was  made,  was  a  friend 
of  plaintiff  and  lived  in  the  same  house  with 
him;  that  defendant's  manager  was  endeav- 
oring to  locate  plaintiff  and  get  some  explana- 
tion of  his  conduct,  and  that  the  statement 
as  to  the  shortage  was  true,  and  made  in 
good  faith  and  without  malice;  that  proof 
of  the  truth  of  the  statement  was  a  complete 
defense;  that  the  burden  was  on  plaintiff  to 
establish  his  case,  and  he  must  show  that 
defendant  used  the  language  charged,  and 
the  jury  must  believe  this  language,  if  true, 
to  be  slanderous,  or  such  as  from  its  usual 
import  was  insulting  and  calculated  to  cause 
a  breach  of  the  peace,  or  there  could  be  no 
recovery;  and  that  if,  after  hearing  the  evi- 
dence, the  jury  believed  the  stock  was  short 
and  the  cash  was  also  short,  the  verdict  must 
be  for  defendant,  whether  the  shortage  was 
due  to  carelessness,  ignorance,  lack  of  atten- 
tion, dishonesty,  or  other  cause.  *  It  is  held 
that  this  instruction,  in  substance,  should 
have  been  given,  as  it  presented  defendant's 
theory  of  the  case,  and  contained  nothing  ob- 
jectionable, either  as  to  matters  of  fact  in 
the  aspect  of  the  facts  claimed  by  defendant 
or  as  to  the  applicable  rules  of  law,  and  it 
included  propositions  which  defendant  was 
entitled  to  have  submitted  when  not  covered 
by  the  instructions  given. 

Error  to  United  States  District  Court, 
Eastern  District  of  .Virginia:  Waddill, 
Judge. 


Action  by  I.  C.  Lord,  plaintiff,  against 
Grand  Union  Tea  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
The  facts  are  stated  in  the  opinion.     Ke- 

VEB8SD. 

R.  Randolph  Hicka  for  plaintiff  in  error. 
Allan  D,  Jones  and  8,  0.  Bland  for  defend- 
ant in  error. 

.  Sitting:     Pbitchabd,  Knapp  and  Woods, 
Circuit  Judges. 

[392]  Knapp,  J.— The  plaintiff  in  error, 
defendant  below  and  hereinafter  so  called, 
conducts  a  large  number  of  stores  in  dif- 
ferent parts  of  the  country.  The  territory  in 
which  it  operates  is  divided  into  divisions, 
one  of  which,  with  headquarters  at  Wasliing- 
ton,  included  the  store  at  Xewport  News,  Va. 
The  general  manager  of  this  division,  was  C. 
C.  Van  Allen,  who  lived  in  Washington.  It 
was  his  duty,  among  other  things,  to  take  an 
inventory  at  least  twice  a  year  of  the  stores 
under  his  supervision,  and  he  had  authority 
to  hire  and  discharge  employees.  The  man- 
agement of  the  business  in  his  division,  at 
least  in  large  degree,  was  subject  to  his  con- 
trol. From  January,  1913,  until  the  20th  or 
21st  of  April,  1914,  the  plaintiff,  Lord,  was 
in  charge  of  the  Newport  News  store.  Van 
Allen  visited  this  store,  and  took  an  inventory 
about  the  7th  of  January,  1914,  and  found  a 
shortage  in  the  stock,  as  he  asserts,  of  about 
$500.  He  took  another  inventory  [393]  on 
the  11th  of  February,  and  discovered  a  fur- 
ther shortage  of  upwards  of  $700,  which  had 
accrued  since  his  January  visit;  but  nothing 
appears  to  have  been  done  about  these  sliort- 
ages,  and  Lord  continued  in  charge  of  the 
store.  Van  Allen  went  there  again  on  Mon- 
day, the  20th  of  April,  and  claims  to  have 
found  an  aditional  shortage  in  the  stock  of 
180-odd  dollars,  and  a  small  shortage  in  the 
cash,  the  amount  of  which  is  disputed.  This 
inventory  was  commenced  soon  after  Van 
Allen's  arrival  at  the  store,  and  continued 
throughout  the  day  and  evening.  It  was 
resumed  the  next  morning,  but  Lord  soon 
afterwards  left  the  store  without  explanation, 
and  did  not  return  during  that  day.  In  the 
afternoon  some  effort  was  made  to  locate  him, 
but  he  was  not  found.  Inquiry  was  made 
at  his  residence,  and  also  at  the  store  of  one 
Moncure,  in  whose  house  Lord  was  living 
It  seems  that  Moncure  himself  had  gone  to 
Richmond  that  day;  but  he  called  at  defend- 
ant's store  on  his  return  to  inquire  if  Lord 
had  gone  home;  and  it  was  for  words  spoken 
to  him  at  that  time  by  Van  Allen  that  this 
suit  for  slander  was  brought.  At  the  trial 
Moncure  was  a  witness  for  plaintiff  and  tes- 
tified as  follows  concerning  the  incident: 
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"I  met  Mr.  Van  Allen  one  afternoon  when 
I  came  to  the  store  of  the  Grand  Union  Tea 
Company,  from  Eichmond.  I  stopped  by  the 
store,  poked  my  h^tad  in,  and  said — *Had  Mr. 
Lord  gone  up  ?'  Some  one  told  me  he  was  not 
tliere,  and  then  Mr.  Van  Allen  got  up  and 
said,  'Is  lot  this  Mr.  Moncure?'  and  1  told 
him  that  was  my  name.  He  asked  me  if 
Mr.  Lord  lived  at  my  house,  and  I  told  him 
that  he  did.  He  said  that  Mr.  Lord  had 
acted  in  a  very  peculiar  way,  and  that  he 
went  off  without  saving  anything  to  us.  and, 
about  as  I  can  remember,  'His  stock  is  short 
and  his  cash' — he  did  not  say  how  much — 
and  1  remarked,  'I  am  very  much  surprised  to 
hear  it,*  and  went  home." 

The  words  claimed  by  Moncure  to  have  been 
spotcen  of  and  concerning  Lord  on  this  oc- 
casion, namely,  "His  stock  is  short  and  his 
cash,"  are  substantially  the  words  set  out  in 
the  declaration  and  alleged  to  be  actionable. 
There  Was  a  verdict  of  $2,000  for  the  plain- 
tiff, and  the  case  comes  here  on  writ  of  error 

The  defendant  contends  that  a  verdict 
should  have  been  directed  in  its  favor  for  rea- 
sons which  will  be  briefly  considered  It  is 
argued,  in  the  first  place,  that  defendant,  a 
corporation,  is  not  liable  for  the  alleged  slan- 
der because  the  statement  concerning  Lord 
was  not  made  by  Van  Allen  in  the  scope  of 
his  employment  or  in  the  performance  of  his 
duties,  and  particularly  because  it  was  not  au- 
thorized by  the  corporation.  We  deem  it  un- 
necessary to  review  the  numerous  cases  involv- 
ing the  liability  of  a  corporation  for  the  tor- 
tious acts  of  its  agent,  because  the  law  is  well 
settled  that  a  corporation  is  liable  for  the 
slanderous  words  of  its  agent  if  the  agent  at 
the  time  is  transacting  the  business  of  the 
corporation,  and  the  slanderous  words  are 
spoken  in  the  course  of  such  business  and  in 
connection  therewith.  Washington  Gaslight 
Co.  V.  Lansden,  172  U.  S  534,  19  S.  Ct.  296, 
43  U.  S.  (L.  ed.)  543;  Stewart  v.  Wright, 
quoting  many  cases,  147  Fed.  321,  77  C.  C 
A  499;  Waters-Pierce  Oil  Co.  v.  Bridwell, 
103  Ark.  345,  147  S.  W.  64,  Ann  Cas.  1914B 
837 :  Hypes  v.  Southern  By.  Co.  82  S.  C.  315, 
64  S  E.  395,  21  L.R.A  (N.S.)  873,  17  Ann. 
Cas.  620;  Fensky  v.  Maryland  Casualty  Co. 
264  Mo.  154,  Ann.  Cas.  1917D  963,  174  S  W. 
416;  Canada  Sun  L.  Assur.  Co  v.  Bailey, 
[394]  101  Va.  443,  44  S.  E.  692.  Van  Allen 
was  concededly  engaged  in  the  business  of  de- 
fendant and  acting  in  its  behalf  when  the 
words  complained  of  were  spoken,  and  the 
words  themselves  had  reference  to  the  acts  of 
Iy)rd  in  the  work  for  which  he  was  employed. 
Under  the  decisions  quoted,  and  many  others 
which  have  been  examined,  we  are  clearlv  of 
opinion  that  the  defendant  should  be  held  re- 
sponsible for  the  language  of  Van  Allen  on 
the  occasion  in  question. 

In  the'  second  place,  it  is  insisted  that  the 
action  must  fail  because  the  words  used  bv 


Van  Allen  were  shown  to  be  true.  It  is  ot 
course  familiar  doctrine  that  proof  of  the 
truth  of  the  words  spoken  is  a  good  defense 
in  an  action  for  slander.  But  the  justifica- 
tion must  be  as  broad  and  complete  as  the 
uiisconduct  charged  in  the  utterance,  and  we 
are  convinced,  aftei  careful  reading  of  the 
testimony,  that  the  justification  attempted 
in  this  case  did  not  reach  that  degree  of  cer- 
tainty and  completeness  w^hich  would  warrant 
the  court  in  holding,  as  matter  of  law,  that 
the  language  complained  of  was  proven  to  be 
true.  It  is  enough  to  say  in  support  of  thijg 
conclusion  that  Van  Allen,  upon  whose  tes- 
timony alone  rests  the  charge  of  shortage  in 
the  stock,  did  not  have  that  personal  knowl- 
edge of  the  facts,  particularly  as  to  the 
January  shortage,  which  enabled  him  to  tes- 
tify with  certainty  that  such  a  shortage  exist- 
ed. When  this  inventorv  was  taken  the 
papers  were  sent  to  New  York,  the  main 
office  of  the  company,  for  the  extensions  to  be 
carried  out,  and  Van  Allen  had  notice  from 
New  York,  some  three  or  four  weeks  after 
wards,  that  the  inventory  "did  not  figure  up 
exactly."  He  claimed  to  have  himself  verified 
the  February  inventory,  but  as  this  was  ap- 
parently based  on  the  January  figures,  it^i 
correctness  depended  upon  the  unproven 
accuracy  of  the  previous  inventory.  Concern- 
ing the  inventory  in  progress  when  the  alleged 
slander  was  uttered,  it  is  also  true,  as  «^ 
understand  the  record,  that  Van  Allen  did  not 
have  the  personal  knowledge  necessary  to 
prove  the  shortage  he  claimed  to  have  found 
at  that  time.  It  is  significant  that  Lord 
made  no  attempt  to  explain  the  discrepancy, 
and  there  is  much  ground  for  belief  that  the 
alleged  shortage  esfisted;  but  we  think  there 
was  lack  of  sufficient  legal  proof  of  the  short- 
age alleged  to  make  out  a  case  of  complete 
justification.  Moreover,  some  circumstances 
were  shown  which  the  jury  might  properly 
t.ike  into  account,  such  as  the  retention  of 
Lord  in  charge  of  the  store  for  more  than 
three  months  after  a  shortage  was  first 
claimed  to  have  been  found,  and  the  failure 
then  or  later  to  take  any  proceedings  against 
him  or  his  bondsmen  for  misappropriating 
the  property  with  which  he  was  intrusted. 
Nor  in  our.  opinion  can  it  be  said  that  there 
was  convincing  proof  of  a  shortage  in  cash, 
at  least  of  such  amount  as  would  justify  the 
inference  that  Lord  had  misappropriated  the 
money,  if  the  language  of  Van  Allen  be  as- 
sumed to  impute  to  him  misconduct  in  that 
regard.  It  follows  that  no  error  was  com- 
mitted in  refusing  to  direct  a  verdict  for 
defendant  on  the  ground  that  the  truth  of 
what  Van  Allen  said  had  been  fully  estab- 
lished. 

The  claim  that  the  words  spoken  to  Mon- 
cure were  a  privileged  communication,  or  of 
that  nature,  cannot  be  sustained.  It  is  true 
that  Lord  lived  in  Moncure's  house,  and  the 
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relations  between  them  were  [395]  inferen- 
tially  shown  to  be  those  of  familiar  friend- 
ship. .In  view  of  this  friendship,  and,  taking 
into  account  the  circumstances  of  the  situa- 
tion, it  was  perhaps  not  unnatural  for  Van 
Allen  to  tell  Moncure  that  there  was  a 
shortage  in  Lord's  stock  of  goods  and  cash. 
But  Van  Allen  owed  no  duty  to  Moncure  to 
make  such  a  statement,  and  we  perceive  no 
aspect  of  the  case  which  brings  the  words 
spoken  to  him  within  the  doctrine  of  priv- 
ilege. Dillard  v.  Collins,  25  Grat.  (Va.)  343; 
Farley  v.  Thalhimer,  103  Va.  504,  49  S.  E. 
644;' Williams  Printing  Co.  v.  Saunders,  113 
Va.  156,  73  S.  E.  472,  Ann.  Cas.  1913E  693. 
So  far  as  this  questi<m  was  involved,  we  are 
satisfied  that  defendant  was  not  entitled  to 
a  directed  verdict. 

The  errors  assigned  which  clttillenge  certain 
instructions  to  the  jury,  including  those  asked 
by  defendant  and  refused,  present  a  more 
serious  question.  As'  shown  by  the  record, 
the  first  proposition  submitted  to  the  jury 
was  this: 

''The  couVt  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendant's 
manager  spoke  ol  the  plaintiff  the  defamatory 
words  charged  in  the  deelaration  under  the 
circumstances  stated  in  the  defendant's  plea 
of  justification,  and  that  such  words  were 
false,  then  a  recovery  may  be  had." 

By  thus  characterizing  the  words  spoken 
as  ''defamatory,**  the  court  in  effect  held  that 
they  necessarily  imputed  the  commission  of 
a  criminal  offense,  and  were  therefore  action- 
able per  se.  We  are  unable  to  sustain  this 
instruction.  It  seems  to  us  by  no  means 
certain  that  the  language  of  Van  Allen  im- 
plied the  oommiflgjon  of  a  orlnie,  or  were  so 
understood^ by  Monotfe.  Tlie  eirctmiataaces 
attending  the  utterance  were  such  that  Mon- 
cure might  have  inferred  that  no  more  was 
meant  than  a  discovered  variance  between  the 
amount  of  stock  on  hand  and  the  amount  that 
ought  to  be  on  hand  according  to  the  books. 
In  other  words,  the  shortage  mentioned  might 
liave  been  understood  to  be  merely  a  discrep- 
ancy, resulting  from  carelessness  or  iminten- 
tional  error,  which  called  upon  Lord  for 
explanation.  It  was  therefore  a  question  for 
the  jury  to  determine  whether  the  language 
used  was  an  accusation  of  crime  or  the  im- 
putation of  conduct  which  amounted  only  to 
irregularity  or  negligence.  Especially  is  this 
so,  as  it  seems  to  us,  since  Moncure  did  not 
state,  and  apparently  was  not  asked,  what 
construction  he  himself  put  upon  the  lan- 
guage of  Van  Allen.  And  the  misleading 
effect  of  the  word  "defamatory"  is  made  more 
evident  by  the  refusal  of  the  court  to  give  the 
following  instruction  requested  by  defendant: 

"The  court  instructs  the  jury  that  if  de- 
fendant's language  used  on  the  occatiion  com- 
piained  of,  taken  as  a  whole,  and  all  of  it, 
did  not,  according  to  its  fair  meaning  under 
Ann.  Cas.  1918C.— 71. 


the  circumstances,  charge  plaintiff  with  lar- 
ceny, or,  if  the  hearers  did  not  understand 
that  it  charged  him  with  larceny,  but  that 
it  simply  charged  him  with  doing  some  im- 
proper, negligent,  or  careless  act,  not  amount- 
ing to  larceny  as  the  hearers  understood  it, 
then  defendant  is  not  guilty,  for  then  he 
would  not  charge  plaintiff  with  crime,  and 
the  charge  of  crime  is  the  gist  of  the  slander 
alleged." 

Taking  these  instructions  together,  the  one 
given  and  the  one  refused,  the  jury  were 
virtually  told  that  Van  Allen's  statement  im- 
puted to  Lord  the  commission  of  a  crime,  and 
that  Lord  would  be  entitled  [396]  to  dam- 
ages if  they  found  that  Van  Allen  actually 
used  the  language  testified  to  by  Moncure. 
Indeed,  the  jury  were  not  left  in  doubt  upon 
this  point,  because  the  court  further  instruct- 
ed the  jury  as  follows: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that,  acting  within 
the  scope  of  Van  Allen's  authority  as  an 
agent  of  the  defendant  company  and  in  the 
course  of  the  business  in  which  said  Van 
Allen  was  employed  by  said  defendant,  the 
said  Van  Allen  slandered  the  said  plaintiff 
as  charged  in  the  declaration,  then  the  de- 
fendant is  liable  therefor,  and  the  jury,  in 
determining  this  question  of  the  defendant's 
liability,  may  consider  the  plea  of  justifica- 
tion, if  not  sustained,  and  all  facts  and  cir- 
cumstances shown  in  evidence  in  this  case." 

As  already  indicated,  we  are  of  opinion  that 
in  the  circumstances  shown  the  words  spoken 
did  not  necessarily  convey  the  idea  that  Lord 
had  stolen  or  embezzled  the  defendant's  prop- 
erty; that  the  meaning  and  intent  of  Van 
Allen's  language  as  understood  by  Moncure 
was  a  question  of  fact  for  the  jury  to  pass 
upon,  and  therefore  the  instructions  here  con- 
sidered were  erroneous  and  prejudicial. 

We  do  not  overlook  the  statement  in  the 
charge — 

"that  in  determining  whether  or  not  the 
language  used  does  impute  a  criminal  offense, 
the  words  must  be  construed  in  the  plain  and 
popular  sense  in  which  the  rest  of  the  world 
naturally  understand  them." 

But  this  statement,  as  we  take  it,  implied 
that  the  words  spoken  were  slanderous  in 
their  "plain  and  popular  sense,"  and  failed 
to  make  it  clear  to  the  jury  that  the  mean- 
ing of  the  words  was  for  their  determination. 
It  is  also  noted  that  the  language  just  quot- 
ed was  followed  with  this  amplification: 

"It  was  not  necessary  that  Van  Allen 
should  have  expressly  charged  Lord  with  the 
larceny  of  the  money  and  goods,  or  a  breach 
of  trust;  it  is  sufficient  if  the  publication  or 
charge  consists  of  a  statement  of  matters 
which  would  naturally  and  presumably  be 
understood  by  those  who  heard  them  to 
charge  a  crime,  or  breach  of  trust,  or  to 
affect  Lord  in  his  trade  or  calling." 
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But  this  does  not  avoid  the  criticism  al- 
ready made,  because  it  carries  the  implicatiun 
that  the  words  spoken  would  '^naturally  and 
presumably  be  understood"  to  impute  a  crim- 
inal offense,  and  does  not  distinctly,  if  at  all, 
leave  to  the  jury  the  question  whether  the 
language  of  Van  Allen  should  receive  that 
construction.  Besides,  the  concluding  phrase 
of  this  instruction  is  clearly  erroneous  for 
the  reason  that  words  which  are  not  slander- 
ous, but  merely  derogatory,  would  tend  "to 
affect  Lord  in  his  trade  or  calling." 

We  are  also  of  opinion  that  defendant  was 
entitled  to  the  substance  of  the  following  in- 
struction which  the  court  refused: 

"The  jury  are  instructed  that  this  is  an 
action  on  the  part  of  Lord  to  recover  dam- 
ages. Lord  claims  that  Van  Allen,  his  supe- 
rior officer  in  the  Grand  Union  Tea  Company, 
made  a  statement  to  R.  C.  L.  Moncure  that 
the  stock  in  the  store  of  the  Grand  Union  Tea 
Company  in  Newport  News,  Va.,  and  of  which 
Lord  was  manager,  was  short,  and  that  the 
cash  in  said  store  was  also  short.  The  de- 
fendant claims  that  Moncure  was  a  friend 
of  Lord  and  lived  in  the  same  house  with  him, 
and  that  Van  Allen  was  endeavoring  to  locate 
Lord  and  get  some  explantion  of  his  conduct, 
and  that  the  statement  made  by  Van  Allen 
to  Moncure  as  to  the  shortage  in  the  stock 
and  shortage  in  the  cash  was  true,  and  was 
made  in  good  faith  and  without  malice.  In 
actions  [397]  of  this  character,  proof  of  the 
statement  of  which  complaint  is  made,  if 
true,  is  a  complete  defense.  To  slander  a 
person  implies  a  false  statement  about  them, 
and  a  true  statement  of  and  concerning  a 
person  is  not  an  insult  for  which  there  can  be 
a  recovery.  The  burden  is  on  the  plaintiff 
to  establish  his  case;  he  must  show  that  the 
defendant  used  the  language  set  out  in  the 
declaration,  and  the  jury  must  believe  this 
language,  if  true,  to  be  slanderous,  or  such  as 
from  its  usual  import  is  insulting,  and  cal- 
culated to  cause  breach  of  peace,  before  there 
can  be  any  recovery.  If,  after  hejiring  the 
evidence,  the  jury  believe  that  the  stock  men- 
tioned was  short,  and  the  cash  mentioned  was 
also  short,  then  the  verdict  must  be  for  the 
defendant,  whether  said  shortage  was  due  to 
carelessness,  ignorance,  lack  of  attention,  dis- 
honesty, or  other  cause.'* 

We  express  the  opinion  that  this  instruc- 
tion, in  substance,  should  have  been  given, 
because  it  presents  the  defendant's  theory  of 
the  case.  We  find  nothing  in  it  that  appears 
objectionable  either  as  to  matters  of  fact, 
in  the  aspect  of  the  facts  claimed  by  de- 
fendant, or  in  that  aspect  as  to  the  applicable 
rules  of  law;  and  it  includes  propositions 
which  the  defendant .  had  the  right  to  have 
submitted  to  the  jury,  but  which  are  not 
covered  by  the  actual   instructions. 

For  these  reasons  we  are  constrained  to 
hold  that  the  judgment  should  be  reversed. 


NOTE. 

The  reported  case  holds  ih&i  the  justifica- 
tion in  an  action  for  slander  in  charging  that 
a  store  manager  was  short  in  his  cash  was 
not  as  broad  and  complete  as  the  misconduct 
charged  in  the  defamatory  utterance.  The 
necessity  that  a  justification  of  libel  or  slan- 
der shaJl  be  as  broad  as  the  charge  is  dis- 
cussed in  the  note  to  Putnam  v.  Browne,  re- 
ported ante,  this  volume,  at  page  1085. 


V. 


Kentucky   Court   of   Appeals — Tehmtaj  1ft, 

1917. 


174  Ky.  54;  X91  8,  W.  ti62. 


AppeiJ  and  Error  —  Seope  of  Boviow  — 
Qnestiona  Not  Ridsod  liy  Motiom  for 
Now  Trial. 

Trial  errors  not  set  out  in  the  grounds  of 
motion  for  new  trial  cannot  be  complained 
of  on  appeal. 

Pleadii&s  —  DoBLvrror  —  Ploadias  I>e 
mnrred  to  Good  in  Part. 

Demurrer  to  answer  as  a  whole,  good  so 
far  as  it  denied  averments  of  the  petition,  is 
properly    overruled,    though    the    attempted 
justification  in  the  answer  of  part  of  the  a* 
leged  slander  is  insufficient. 

Iiibol  and  Slaador  •*  Juotifleation  — 
Nooossitj  that  Juatifleation  ^o  Broad 
ao  Chars^. 

Defendant  admitting  tlie  speaking  of  the 

substance  of  the  words  charged,  though  not 
the  exact  words,  may  justify  the  speaking  on 
the  ground  of  their  truth. 
[See  note  at  end  of  this  case  ] 

Pleading  Jnstlfloation  ^«>  Goneral 
Charge. 

The  charge  in  the  slanderous  words  com- 
plained of,  "He  stole  from  me,"  being  general, 
and  not  specific,  the  pleading  in  justification 
must  aver  the  aets  constituting  the  stealing, 
to  give  plaintiff  notice. 

Witnosses  *—  Impoaohmoat  —  Proof  of 
Character. 

To  impeach  defendant  as  a  witness  hie  char- 
acter for  honesty  may  not  be  shown,  but  only 
his  character  for  truthfulness  and  moralitv. 

Trial  —  Reoeiviag  Eridenoo  out  of 
Order  ^  Discretion. 

After  plaintiff  had  had  fair  opportunity  to 
assail  defendant's  character  for  truth,  and 
had  introduced  his  evidence  iij  re!)uttal,  in- 
cluding impeachment  thereof,  his  right  to 
ofl'er  further  evidence  thereon  after  defendant 
had  testified  in  rebuttal  ia  in  the  sound  dis- 
cretion of  the  trial  court. 


RAT  ▼.  SH£MWBLL. 
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Iribel  and  Slander  —  Jnstiiloatlon  — 
Facta  Admissilile  to  Justify  Ohmrg^ 
of  Lareeny. 

Evidence  that,  the  parties  being  partners, 
plaintiff  sold  an  article  in  his  possession 
belonging  to  the  firm,  and  refused  to  pay  de- 
fendant any  part  of  the  profits,  is  not  ad- 
missible in  justification  of  a  charge  of  larceny, 
it  being  but  failure  to  pay  a  debt. 

Same. 

Evidence  that  plaintiff  computed  the  in- 
terest on  defendant's  debt  to  him  at  much 
more  than  it  was,  and  defendant,  being  ig- 
norant, and  relying  thereon,  paid  it,  shows, 
at  most,  obtaining  property  by  false  pre- 
tenses, defendant  intending  to  part  not  only 
with  possession  thereof,  but  also  with  his 
right  of  property  therein,  and  so  is  not  ad- 
missible in  justification  of  a  charge  of  lar- 
ceny. 

Appeal  from  Circuit  Courts  Graves  county. 

Action  by  T.  J.  Ray,  plaintiff,  against  Cliff 
Shemwell,  defendant.  Judgment  for  defend- 
ant. Plaintiff  appeals.  The  facts  are  stated 
in  the  opinion.    Rsvebsed. 

Btanfield  d  Btanfield  for  appellant. 
Webb  «C  Weaks  for  appellee. 

[54]  HUBT,  J.-^This  action  was  instituted 
by  the  appellant,  T.  J.  Bay,  against  the  appel- 
lee. Cliff  Shemwell,  to  recover  damages  for 
certain  alleged  slanderous  words  spoken  by 
appellee  of  and  conowning  appellant.  Al- 
though the  petition  was  not  separated  into 
paragraphs,  it  alleged  two  causes  of  action, 
which,  however,  oould  be  properly  joined  in 
one  petition.  The  first  cause  of  action  was 
the  alleged  [65}  speaking  by  appellee,  on  the 
25th  day  of  August,  and  in  the  presence  of 
H.  Mulligan  and  others,  the  following  words, 
with  reference  to  the  appellant: 

"He  is  nothing  but  a  thief,  and  he  has  stol- 
en all  over  the  country,  and  he  is  a  thief  and 
has  stolen  and  I  can  prove  it.  I  have  got  pa- 
pers to  prove  that  he  is  a  thief." 

The  second  cause  of  action  stated  was  the 
speaking  by  appellee  of  appellant  in  the  pres- 
ence of  C.  Wyatt  and  others,  on  a  day  sub- 
sequent to  the  day  upon  which  he  is  alleged 
to  have  spoken  the  above  words,  the  fol- 
lowing: 

''He  is  a  thief  and  I  can  prove  that  he  stole 
from  me." 

With  regard  to  both  utterances,  the  ap- 
pellee was  alleged  to  have  made  them  falsely 
and  maliciously,  and  thereby  charged  that 
appellant  had  been  guilty  of  larceny.  All  the 
words  were  alleged  to  have  been  false  and 
slanderous. 

The  appellee,  by  answer,  denied  the  speak- 
ing of  the  words,  which  he  was  alleged  to 
have  spoken  on  the  25th  day  of  August,  and 


in  the  presence  of  H.  Mulligan  and  others, 
and  he,  also,  denied  that  on  the  subsequent 
day,  in  the  presence  of  Wyatt  and  others, 
that  he  said  of  appellant,  that  he  is  a  thief 
or  that  he  could  prove  it,  but  admitted  that 
on  that  occasion  and  in  the  presence  of  Wyatt 
and  others  he  did  say  of  appellant  that  ''lie 
stole  from  me,  and  I  can  prove  it,  and  I 
have  papers  to  prove  it.**  He  then  alleged 
that  the  words,  which  he  admitted  to  having 
said  on  that  occasion  in  regard  to  appellant 
were  true,  and  further  denied  that  the  speak- 
ing of  the  admitted  words  was  either  falsely 
or  maliciously  done. 

The  appellant  demurred  generally  to  the 
answer  and  the  demurrer  was  overruled.  The 
affirmative  averments  of  the  answer  were  not 
denied  by  a  reply  nor  taken  as  controverted 
of  record,  but  the  affirmative  averments  of 
the  answer  were  treated  by  the  court  and 
parties  as  having  been  denied,  and  the  trial 
proceeded  as  though  an  issue  had  been  made. 
The  jury  returned  a  verdict  in  favor  of 
appellee  and  a  judgment  was  rendered  upon 
the  verdict,  by  which  the  petition  was  dis- 
missed. 

The  appellant's  motion  and  grounds  for  a 
new  trial  were  overruled  and  hence  this  ap- 
peal. 

Counsel  for  appellant,  in  their  brief,  urge  a 
reversal  of  the  judgment,  because  of  many 
alleged  errors  in  the  proceedings  and  trial, 
but  only  two  grounds  were  set  out  or  stated 
in  the  groimds  for  a  new  trial,  upon  which  the 
[56]  motion  for  a  new  trial  was  based,  and 
hence,  the  other  alleged  errors,  complained 
of  for  the  first  time  in  this  pourt,  are  not 
before  us  for  consideration  or  determination. 
The  reason  for  requiring  a  litigant  to  set  out 
his  grounds  for  a  new  trial  and  to  make  a 
motion  for  that  purpose,  in  the  trial  court, 
is  to  bring  to  the  attention  of  the  court  the 
rulings  and  judgments  to  which  he  objects, 
and  if  any  of  the  proceedings  are  erroneous,, 
the  trial  court  may,  by  proper  orders,  correct 
any  errors,  which  may  have  been  made  and 
which  are  prejudicial  to  the  complaining- 
party.  If  the  party  fails  to  designate  the 
errors  upon  which  he  relies  for  a  new  triaU 
in  his  grounds  for  a  new  trial,  it  can  only  be 
presumed,  that  he  has  waived  them,  and  he 
cannot  be  heard  to  complain  of  errors  iir 
this  court,  which  he  has  waived  in  the  trial 
court.  Slater  v.  Sherman,  6  Bush  206 ;  Louis- 
ville, etc.  R.  Co.  v.  Mahony,  7  Bush  235;  Mc- 
Lain  v.  Dibble,  13  Bush  297;  Hopkins  v. 
Com.  3  Bush  480;  American  Credit  Indemnity 
Co.  V.  National  Clothing  Co.  122  S.  W.  840; 
Com.  V.  Williams,  14  Bush  297 ;  Ohio  Valley 
R.  Co.  V.  Kuhn,  6  S.  W.  419 ;  Jones  v.  Wocher, 
90  Ky.  230,  13  S.  W.  911.  The  grounds  em- 
braced in  the  motion  for  a  new  trial  are: 
First.  Error  in  overruling  demurrer  to  the 
answer. 
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Second.  Errors  in  the  admission  and  ex- 
clusion of  evidence  to  the  prejudice  of  ap- 
pellant's  substantial   rights. 

(1.)  The  action  of  the  circuit  court  in 
overruling  the  demurrer  to  the  answer  will 
be  first  considered.  It  is  insisted  that  the 
demurrer  should  have  been  sustained,  because 
the  portion  of  the -answer,  which  undertook 
to  set  up  a  plea  in  justification  of  the  lan- 
guage used  by  appellee  on  the day  of 

August,  and  in  the  presence  of  C.  Wyatt  and 
others,  was  defective  and  insufficient  to  con- 
stitute a  defense  to  the  matters  plead  in  the 
petition.  A  motion  was  not  made  to  require 
appellee  to  separate  his  answer  into  para- 
graphs, and  the  demurrer  was  offered  to  the 
answer  as  a  wliole.  The  answer,  in  addition 
to  the  attempted  plea  in  justification,  con- 
tained a  traverse  of  the  cause  of  action  first 
set  up  in  the  petition.  It  also  contained  a, 
denial  of  the  speaking  of  a  portion  of  the 
words,  which  are  relied  upon  as  the  second 
cause  ^f  action  set  out  in  the  petition.  While 
the  appellee  admitted  that  upon  that  occasion 
he  used  a  portion  of  the  language  attributed 
to  him,  he  denied  the  use  of  a  portion  [57]  of 
it,  and  while  the  words  which  he  admits  say- 
ing are  substantially  the  same,  as  those 
charged,  as  constituting  the  second  cause  of 
action  set  out  in  the  petition,  the  appellant 
was  entitled  to  prove  his  cause  of  action  as 
alleged.  In  this  case,  there  was  no  question 
of  any  inconsistency  in  the  defenses,  as  the 
words,  the  speaking  of  which  were  denied, 
were  not  the  same,  which  the  appellee  admit- 
ted saying,  and  as  a  defense  to  the  uttering 
of  which,  he  attempted  to  plead  the  truth  of 
the  words  as  a  justification.  Hence,  the  court 
could  not  sustain  the  demurrer,  as  plead, 
without  denying  to  appellee  the  right  to  a 
valid  defense,  which  consisted  of  a  denial  of 
the  use  of  the  language  alleged  as  the  first 
cause  of  action  set  up  in  the  petition,  and  a 
denial  of  a  portion  of  the  other  language  al- 
leged and  relied  upon  in  the  petition.  Hence, 
the  action  of  the  court  in  overruling  the  de- 
murrer was  not  erroneous. 

The  use  of  the  words,  which  the  appellee 
admitted,  was  sufiicient  to  entitle  him  to 
plead  the  truth  of  them  in  justification. 
\Mien  a  defendant,  in  an  action  for  slander, 
would  justify  the  use  of  the  language  com- 
plained of,  upon  the  ground  of  its  truth,  he 
cannot  allege  that  he  used  defamatory  lan- 
guage of  dissimilar  import  from  that  com- 
plained of  and  then  prove  the  truth  of  the 
language,  which  he  alleges  that  he  used,  but 
when  he  admits  the  use  of  the  words  charged 
or  words  of  similar  import,  he  can  justify 
their  use  upon  the  ground  of  their  truth, 
and  it  is  not  necessary  that  he  should  admit 
the  speaking  of  the  exact  words  complained 
of,  but  it  will  be  sufiicient,  if  he  admits  the 
speaking  of  the  substance  of  the  words 
charged,  or  so  much  of  them  as  will  sustain 


an  action  for  slander,  and  upon  such  admis- 
aien  he  may  thea  jaatily  the  speaking,  upon 
the  ground  of  their  truth.  Shipp  v.  Patten, 
123  Ky.  66,  03  S.  W.  1033,  29  Ky.  L.  Rep. 
480;  Edwards  v.  Kevil,  133  Ky.  392,  118  S. 
W.  273,  134  Am.  St.  Rep.  463,  28  L.R.A. 
(N.S.)  551.  Hence,  the  appellee  having  ad- 
mitted the  speaking  of  the  substance  of  the 
words  alleged  as  tlie  second  cause  of  action, 
he  could  plead  and  rely  upon  their  trnth  as 
a  defense  to  the  charge  of  the  speaking.  The 
averments  of  the  answer  were,  however,  in- 
sufficient to  state  or  constitute  a  defense  to 
the  speaking  of  the  words,  which  was  ad- 
mitted. The  words  admitted  were:  ''He 
stole  from  me  and  I  can  prove  it,  and  I  have 
papers  to  prove  it."  Where  the  truth  of  the 
charge  is  plead  as  a  justification  and  defense 
in  an  action  for  slander,  if  the  charge  is  a 
specific  one,  the  mere  averment  of  the  truth 
of  it  is  sufficient,  [98]  but  if  f^ie  charge  is 
general  in  its  nature,  the  pleading  in  justifi- 
cation to  be  sufficient  must  aver  the  act.^, 
which  constitute  the  offense  of  which  the 
plaintiff  is  guilty.  The  reason  for  thia  rule 
is  the  necessity  of  giving  to  the  plaintifl' 
some  knowledge  of  what  he  will  have  to 
meet,  by  cfvidence,  upon  the  trial.  While  4he 
words  which  appellee  admitted  speaking,  im- 
port a  charge  of  larceny,  they  did  not  give 
the  appellant  any  notiee  of  the  facts  of  the 
transaction,  whicb  would  be  relied  upon  to 
prove  his  guilt  and  deprive  him  of  any  op- 
portunity to  prepare  to  meet  the  charge.  25 
Gyc.  461;  Newman,  section  426;  31  L.H.A. 
(N.S.)  144,  and  cases  there  cited.  Hence,  the 
avernMnta  of  the  answer,  to  the  extent  that 
it  attempted  to  set  up  a  plea  in  juotifieation 
of  the  speaking  of  the  admitted  words,  were 
insufficient  to  support  sneh  a  defense,  and 
should  have  been  so  adjudged  by  the  court, 
if  appellant  had  directed  his  demurrer  to  such 
part  of  the  answer,  alone. 

(2.)  The  appellant  complains  of  the  in- 
structions given  by  the  court  to  the  jury,  but 
complaint  of  them  not  having  been  made  in 
the  grounds  for  a  new  trial,  it  is  presumed 
that  objections  to  them  were  waived,  and 
they  are  not  before  us  for  consideration,  and 
no  opinion  is  expressed  in  regard  to  them. 

(3.)  After  the  appellant,  or  plaintiff,  had 
introduced  his  evidence  in  chief,  and  the  ap- 
pellee, as  defendant,  had  introduced  his  evi- 
dence in  chief,  and  the  appellant  had  then 
offered  a  number  of  witnesses  in  rebuttal, 
including  evidence  bearing  upon  appellee's 
character  for  truth,  and  then  appellee  had 
testified  in  rebuttal  and  offered  other  wit- 
nesses in  rebuttal,  Joe  Petitt  was  called  as 
a  witness  for  appellant  and  asked  as  to  the 
character  of  appellee  for  honesty  and  truth- 
fulness, when  the  court,  upon  objection  being 
made  by  appellee,  refused  to  allow  the  witness 
to  answer,  and  this  is  complained  of  by  ap- 
pellant.    The  character  of  appellee  for  hon- 
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esty  was  not  and  oould  not  be  in  issue.  The 
oiil}'  phases  of  his  diaracter,  which  could  be 
inquired  about,  was  that  for  trutlifulness  and 
morality,  and  for  the  purpose  only  of  affect- 
ing his  credibility  as  a  witness,  but  appellee 
could  not  introduce  evidence  of  his  good 
character  for  truth  or  morality,  until  it  has 
been  assailed  by  evidence  offered  by  the  ap- 
pellant. After  the  appellant  had  had  a  fair 
opportunity  to  assail  the  appellee's  character 
for  truth,  and  had  introduced  his  evidence  in 
rebuttal,  in  which  he  offered  [9t]  evidence 
impeaching  the  character  of  appellee  for 
truth,  the  ri^t  to  offer  evidence  upon  the 
same  subject,  after  appellee  had  testified  in 
rebuttal,  was  a  matter  within  the  sound  dis- 
cretion of  the  trial  court. 

(b.)  The  appellee,  in  support  of  his  plea 
of  justification,  was  permitted  to  testify,  over 
objection  from  appellant,  tl^t  he  and  appel- 
lant were,  at  some  time,  before  the  uttering  of 
the  words  complained  of,  engaged  as  partners 
in  buying  and  selling  cattle,  which,  when 
purchased  by  them,  were  placed  in  appellant's 
field ;  that  appellant  purchnsed  a  calf  and  put 
it  in  the  field,  and  when  he  inquired  of  him 
as  to  where  he  had  gotten  the  calf,  he  said 
that  he  had  traded  for  it;  that  appellant 
sold  the  calf  for  a  profit  of  six  and  one-half 
dollars,  and  had  refused  to  divide  the  profits 
made  in  the  sale  and  purchase  of  the  calf 
with  him,  upoBt  the  ground  that  he  had 
worked  harder  in  the  business  tluui  appellee, 
and  was  going  to  keep  the  profit  made  upon 
the  calf.  The  admission  of  this  statement, 
as  evidence,  was  error.  The  appellant,  as  a 
partner,  had  authority  to  sell  and  receive  the 
price  of  the  calf,  which  was  then  in  his  pos- 
session, and  could  not  commit  a  larceny  by  so 
doing,  although  he  might  thereafter  refuse 
to  pay  his  partner  any  portion  of  the  profits. 
It  was  not  even  proven,  that  a  settlement  of 
the  partnership  had  ever  been  effected,  or  that 
appellant  even  owed  the  appellee  anything 
growing  out  of  the  partnership,  and  even  if 
he  was  indebted  to  appellee  for  one-half  of 
the  profits  made  upon  the  calf,  the  mere  ow- 
ing of  a  debt  and  the  failure  to  pay  is  not 
evidenoe   of  guilt   of  larceny. 

(c.)  Over  the  objection  of  appellant,  the 
appellee,  in  further  support  of  his  plea  of 
justification,  was  permitted  to  testify,  that 
the  appellant  became  a  joint  owner  with 
another,  by  assignment,  of  a  promissory  note, 
which  the  appellee  waa  owing;  that  the  note 
was  for  the  sum  of  two  hundred  dollars,  and 
bore  zntereat  at  the  rate  of  eight  per  centum 
per  annum ;  that  he  was  unable  from  the  want 
of  necessary  education  to  do  the  necessary  cal- 
culating to  ascertain  the  interest  due  upon 
the  note;  that  after  the  note  hatd  borne  in- 
terest for  two  years  and  eight  months,  appel- 
lant made  a  calculation  and  informed  him 
that  the  interest  then  due  amounted  to  sev- 
enty-one dollars  and  ninety-five  cents,  which 


he  paid  to  appellant  by  a  check.  The  appel- 
lant wrote  the  check  and  he  signed  it.  He 
afterwards  paid  [GO]  off  the  note  with  its 
further  interest^  and  by  having  a  calculation 
made,  he  learned  that  at  the  time  he  paid  the 
seventy-one  dollars  and  ninety-nine  cents, 
there  was  then  due  only  a  little  over  forty 
dollars,  and  tliat  appellant  had  obtained  from 
him  in  the  transaction  a  little  lesa  than  thirty 
dollars  more  than  waa  due ;  that  at  the  time 
he  paid  the  seventy-one  dollars  and  ninety-five 
cents,  he  protested  to  appellant  thftt  the  sum 
seemed  to  be  too  great,  but  that  appelant  only 
replied  that  he  must  remember  that  the  note 
had  been  due  for  some  time;  that  appellant 
had  never  accounted  to  him  in  any  way  for 
the  over-payment,  and  that  he  had  never 
demanded  it  of  him.  It  is  not  necessary  to 
state  the  appellant's  version  of  this  trans- 
action, as  it  will  shed  no  light  upon  the 
competency  of  appellee's  testimony.  It  is 
insisted  that  the  above  testimony  is  compe- 
tent, as  tending  to  show  that  appellant,  by 
fraud,  obtained  nearly  thirty  dollars  from  ap- 
pellee, and  that  such  fraudulent  procurement 
of  that  sum  proves  him  to  be  guilty  of  lar- 
ceny. It  is  true,  that  to  obtain  the  possession 
of  property  by  fraud,  with  the  intention,  at 
the  time,  on  the  part  of  the  receiver  to  steal 
it,  but  the  owner  not  intending  to  part  with 
the  title,  but  only  the  possession,  it  is  a 
larceny  if  the  taker  converts  it  to  his  own 
use.  Morton  v.  Ck>m.  1S9  Ky  231,  166  S  W. 
974,  52  L.R.A.(N.6.)  1222;  25  Cyc.  40  If 
one  parts  with  the  possession  of  his  goods  for 
a  particular  purpose  and  another  receives  the 
goods  for  that  purpose,  but  at  the  time  has  a 
fraudulent  intent  to  make  use  of  the  pos- 
session, to  convert  the  goods  to  his  own  use 
and  does  so,  it  is  a  larceny.  Blliott  v.  Com. 
12  Bush  (Ky.)  176;  Com.  v.  Williamson,  06 
Ky.  1,  27  S.  W.  812,  40  Am.  St.  Rep.  28o; 
Blackburn  v.  Com.  80  S.  W.  160,  28  Ky.  L. 
Rep.  96;  Roberson's  Criminal  Law,  vol.  1, 
564.  Wherever  the  owner  of  personal  prop- 
erty is  induced  to  part  with  the  possession  of 
it  by  artifice  or  trick,  but  still  means  and 
intends  to  maintain  the  right  of  property  and 
merely  intends  to  part  with  the  possession, 
and  the  one  receiving  it,  at  the  time,  has  a 
fraudulent  intent  to  convert  it  to  his  own 
use  and  does  so,  it  is  a  larceny,  but  if  the 
owner  intends  to  part,  not  only  with  the  pos- 
session, but  the  right  of  property,  the  offense 
committed  is  not  a  larceny,  although  'it  may 
be  the  obtention  of  goods  by  false  pretenses. 
£lliott  V.  Com.  supra;  2  Russell  on  Crimes 
24;  Com.  v.  Williamson,  supra;  Miller  v. 
Com.  78  Ky.  15,  39  Am.  Rep.  104;  Com. 
[61]  V.  Sohang,  131  Ky.  405,  116  S.  W.  218; 
Morton  v.  Com.  supra.  In  2  Russell  on 
Crimea  24,  it  is  said: 

"It  is  a  settled  and  well  established  prin- 
ciple, that  if  the  owner  parts  with  the  prop- 
erty in  the  goods  taken,  there  can  be  no  fel- 
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ony  in  the  taking,  however  fraudulent  the 
means  by  which  such  delivery  was  procured." 

L'pon  the  same  principle,  if  one  obtains  the 
possession  of  personal  property  by  fraud,  with 
the  intention,  at  the  time,  to  convert  it  to 
his  own  use  and  to  steal  it,  and  the  owner 
intends  to  part  with  the  possession  only,  but 
to  retain  his  right  of  property  in  the  goods, 
a  larceny  is  committed,  but  if  the  owner  is 
induced  by*  fraud  to  part  with  not  only  the 
possession,  but  the  right  of  property  in  the 
goods,  and  parts  with  Uiem  with  the  intention 
of  vesting  the  right  of  property  in  the  re- 
ceiver, with  the  privilege  to  do  as  he  pleases 
with  them,  a  larceny  is  not  committed,  but 
it  is  the  obtention  of  goods  by  false  pretenses. 
Upon  the  same  principle  it  has  been  held, 
that  if  one,  in  paying  an  obligation,  intends 
to  pay  only  a  certain  sum,  but  by  mistake 
delivers  to  the  other  a  greater  sum  of  money 
and  the  one  receiving,  at  the  time,  knows  of 
the  mistake  and  receives  the  money  with  the 
intention  to  steal  the  overpayment  and  does 
80,  it  is  larceny,  because  the  payor  has  no 
intention  of  parting  with  the  title  to  the 
overplus.  Hence,  in  the  instant  case,  passing 
over  the  question  as  to  whether  a  portion 
of  the  money  to  be  drawn  upon  a  check  is  the 
subject  of  larceny;  when  the  appellee  ex- 
ecuted and  delivered  the  check  to  appellant, 
there  can  be  no  doubt  that  it  was  his  inten- 
tion to  part  with  the  right  of  property  in  all 
the  money  to  be  realized  upon  the  check,  and 
it  was  his  intention  to  deliver  the  possession 
of  the  money  to  appellant,  together  with  the 
right  of  property  in  it,  to  be  disposed  of  by 
him  as  he  might  please  to  do.  The  appellee 
does  not  pretend  that  he  did  not  intend,  when 
lie  gave  the  check  to  appellant,  to  part  with 
all  the  property  or  right  in  it,  and  the  n^oney 
which  it  directed  to  be  paid  to  appellant  upon 
It.  Hence,  the  transaction  was  not  a  larceny, 
nor  could  the  circumstances  of  it  be  an  evi- 
dence proving  guilt  of  a  larceny,  and  the 
court  should  have  excluded  it  from  the  con- 
sideration of  the  jury.  The  guilt  of  one 
crime  cannot  be  proven  as  a  justification  for 
charging  one  with  the  guilt  of  another  and 
different  crime.  With  the  evidence  of  the 
transactions  in  regard  [62]  to  the  calf  and 
check  eliminated,  the  record  does  not  disclose 
anything  in  support  of  the  plea  of  justifica- 
tion of  the  charge  of  larceny,  which  the 
appellee  admits  that  he  made  concerning  the 
appellant,  and  there  was  nothing  to  support 
the  verdict  of  the  jury  in  finding  that  the 
charge  was  justified.  The  admission  of  the 
evidence  mentioned  was  prejudicial  to  appel- 
lant's rights. 

For  the  errors  in  admitting  the  evidence 
in  regard  to  the  transactions  as  to  the  calf 
and  check,  the  judgment  is  reversed  and  cause 
remanded  for  proceedings  consistent  with  this 
opinion,  and  other  proper  proceedings. 


HOTB. 

The  reported  case-  holds  that  where  the 
defendant  in  an  action  for  slander  seeks  to 
justify  the  use  of  the  language  complained  of 
it  is  not  necessary  for  him  to  admit  the 
speaking  of  the  exact  words  but  it  will  be 
sufficient  if  he  admits  speaking  the  substance 
of  the  words  charged  or  so  much  of  them 
as  will  sustain  an  action  for  slander,  and 
on  such  admission  he  may  then  justify  the 
speaking  on  the  ground  of  their  truth. 

For  an  exhaustive  discussion  of  the  ques- 
tion of  the  necessity  that  a  justification  of 
a  libel  or  slander  shall  be  as  broad  as  the 
charge  see  the  note  to  Putnam  v.  Browne, 
reported  ante,  this  volume,  at  page  1085. 
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Iiibel    uid   Slander   —   Jvstlfieatioa  » 
VarlAsee  from  Ckarse. 

In  an  action  for  slander  for  using  the 
words,  ''He  is  a  damn  drunken  thief;  1m  has 
stolen  my  steer,"  defendant's  answer  ad- 
mitting saving  of  the  plaintiff  "if  Alex  Cain 
had  sold  the  steer  it  was  the  same  as  steal- 
ing," and  alleging,  if  that  charges  him  with 
stealing  the  steer,  that  such  charge  is  true, 
does  not  plead  a  justification  because  of  the 
variance. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Harmless  Error  — 
Valid  Objeotlon  in  Improper  Form. 

Where  a  plea  is  bad  and  was  properly  so 
held,  it  is  imimportant  that  the  objection  was 
raised  below  by  motion  to  strike  and  not  by 
demurrer. 

Iiiliel  and  Slander  —  Plea  in  MiticmtleB. 

In  an  action  for  slander,  a  plea  in  mitiga- 
tion must,  in  its  nature,  be  a  confession  and 
avoidance,  and  not  a  pleading  of  some  other 
matter  and  the  justification  thereof,  and 
there  is  no  error  in  striking  out  a  plea  which 
does  not  admit  saying  "he  is  a  damned  drunk- 
en thief;  he  has  stolen  my  steer,"  nor  the 
truth,  of  tliese  words  as  charged,  but  deaies 
it  and  alleges  that  he  said  "if  Alex  Cain  sold 
the  steer  it  was  the  same  as  stealing,"  and 
if  that  charges  plaintiff  with  stealing,  the 
charge  is  true,  as  it  does  not  allege  mitigat- 
ing circumstances  upon  which  defendant  may 
rely. 

Amendment  to  Plea. 

In  an  action  for  slander,  where  the  original 
answer  pleads  that  the  charges  made  by  de 
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fendant  against  plaintiff-  are  true  and  that 
they  were  made  in  good  faith  and  without 
maiioe,  an  order  striking  out  an  amendment 
to  tlie  answer  which  added  nothing  to  the 
^iriginal  plea  of  mitigation  and  did  not  aifeet 
plaintiff's  character  is  not  error. 

•JnstlfioatioB  -—  Instvuotioiui  —  '*8nb- 
•tantiar*  Jnstifloation. 

An  instruction  that  it  is  not  necessary  to 
prove  the  speaking  of  the  precise  words,  hut 
that  they  must  be  "substantially'*  the  same, 
means  that  they  must  be  substantially  the 
same  in  meaning  and  is  proper;  the  word 
''substantially"  meaning  in  the  matter  of  sub- 
■stance  rather  than  mere  form. 

Inttructiona  —  As  to  Mltisatlns  Oiv- 
cnauitaiicea* 

In  an  action  for  slander,  where  the  mitigat- 
ing facts  tended  to  negative  malice,  an  in- 
struction that  mitigating  circumstances  may 
only  be  considered  in  relation  to  the  allow- 
ance of  exemplary  damages  is  not  erroneous. 

damages  — -  Verdict  Held  EzcessiTe. 

Evidence  in  an  action  for  slander,  where 
plaint! IT  had  been  charged  with  stealing  a 
steer,  is  held  to  be  insufficient  to  sustain  a 
verdict  for  $2,600. 

[See  Ann.  Gas.  1918B  700.] 

CzceeslTeiieea  of  Damasee  ae  Chpound 
for  New  Trial. 

Where  a  verdict  in  an  action  for  slander  is 
«o  excessive  as  to  clearly  indicate  passion  or 
prejudice  of  the  jury,  a  new  trial  will  be 
-ordered,  rather  than  to  order  a  remittitur. 

ArsuBteat  of  Couaaol  -*  Prajudlee  — 
Ezoeselve   Damacee. 

In  an  action  for  slander,  where  the  miscon- 
duct of  plaintlfiTs  counsel  in  arguing  to  the 
jury  the  financial  condition  of  plaintiff  is 
partially  responsible  for  the  excessive  verdict, 
it  is  prejudicial  error,  although  the  discus- 
eion  was  started  by  defendant's  counsel  in 
his  address  to  the  jury,  and  the  misconduct 
of  counsel  is  ordinarily  a  matter  for  the  dis- 
eretion  of  the  trial  court. 

Ubol  aad  Slamder  —  Eridoaoe  *  Title 
to  Proporty  Oliarsed  to  Have  Been 
Stolen. 

In  an  action  for  slander,  where  the  title 
to  a  steer  claimed  by  defendant  and  sold  by 
the  plaintiff  is  involved,  the  exclusion  of  tes- 
timony offered  by  defendant  to  show  the 
nature  of  the  plaintiff's  transfer  .of  title  to 
the  steer  is  error. 

Appeal  from  District  Court,  Pottawat- 
tamie coimty:     Woodbuff,  Judge. 

Action  by  Alex  Gain»  plaintiff,  against  John 
K.  Osier,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  faeta  are  stated  in 
the  opinion.     Revebsed. 

Preston  d  Dillinger  and  John  P,  Organ  for 
appellant. 

Genung  d  Oenung  for  appellee. 

[60]  Deemeb,  J. — ^Plaintiff  alleges  that  the 
defendant   used   the  following  false,   defam- 


atory and  slanderous  words  of  and  concerning 
him  (plaintiff)  in  the  presence  of  Mrs.  Mar- 
tin Larsen  and  Mine  Schenbaugh,  at  the  home 
of  Martin  Larsen  in  Pottawattamie  County, 
Iowa,  some  time  in  the  month  of  September, 
1911:  "He  (plaintiff)  is  a  damn  thief;  he 
has  stolen  my  steer;  he  is  a  damn,  drunken 
thief."  This  is  denied  by  defendant  and, 
without  averring  whether  tendered  in  mitiga- 
tion or  as  a  justification,  he  pleaded  the  fol- 
lowing : 

"That  at  and  for  some  time  prior  to  the 
alleged  slander,  he,  defendant,  was  the  owner 
of  the  red  steer  mentioned  in  the  petition, 
and  that  plaintiff  was,  and  had  been  for  some 
[61]  time,  prior  thereto,  a  tenant  upon  the 
lands  of  defendant,  and  was  familiar  with 
the  cattle  owned  by  the  latter  and  kept  upon 
his  farm. 

"That  some  time  prior  to  the  alleged  slan- 
der the  said  steer  disappeared  from  or  was 
taken  from  the  farm  of  defendant  without  his 
knowledge  or  consent,  and  a  short  time  sub- 
sequent thereto  the  said  steer  was  in  the 
possession  of  the  plaintiff,  and  by  him  was 
sold  to  one  Ade  Osier  and  by  the  latter  sold 
to  one  Mart  Larsen  without  defendant's 
knowledge  or  consent. 

"That  shortly  thereafter  defendant  dis- 
covered said  steer  in  possession  of  said  Larsen 
and  claimed  the  same  as  his  own.  That  Lar- 
sen at  the  time  informed  the  defendant_of  his 
purchase  of  the  steer  from  the  said  Cain, 
and  the  defendant  informed  Larsen  that  Cain 
had  no  ownership  in  the  steer,  but  that  it  was 
the  property  of  the  defendant  and  that  he 
thereupon  made  claim  to  the  same. 

"That  the  steer  in  question  was  in  fact 
taken  by  said  Cain  and  i^^propriated  to  his 
own  use  and  sold  by  him  as  aforesaid.  And 
the  statements  made  by  the  defendant  con- 
cerning his  ownership  of  the  same,  and  that 
the  plaintiff  had  no  ownership  of  the  same, 
or  right  to  dispose  of  the  steer,  were  in  fact 
true.  And  defendant  at  the  time  believed  the 
same  to  be  true,  and  they  were  made  in  good 
faith  and  without  any  malice  upon  the  part 
of  the  defendant  toward  the  plaintiff." 

In  addition  thereto,  he  pleaded,  in  an 
amendment  to  his  answer: 

"That  the  statement  he  made  to  Mrs.  Lar- 
sen was  that  the  red  steer  was  his  property 
and  that  Alex  Cain  had  no  right  to  sell  it  and 
that  if  he,  Gain,  did  sell  the  steer,  it  was  the 
same  as  stealing.  That  such  statement  was 
made  to  Mrs.  Larsen  under  the  conditions 
and  in  the  manner  following,  to  wit:  De- 
fendant at  the  time  had  gone  to  the  Larsen 
place  to  look  at  the  steer  to  see  if  the  same 
was  his  property,  and  found  that  it  was 
branded  with  his  brand  as  it  had  been  put 
on  a  bunch  of  [62]  cattle  on  or  about  Decem- 
ber 6,  1910.  He  then  told  Mrs.  Larsen  that 
the  steer  was  his  and  had  his  brand  on  it. 
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Id  reply  Mrs.  Laraen  said  that  they,  meaning 
herself  and  husband,  didn't  steal  the  steer, 
that  they  bought  the  steer  of  Ade  Osier  wlio 
had  bought  it  of  Alex  Cain.  Defendant 
thereupon  said  that  he  did  not  accuse  them 
of  stealing  the  steer,  that  he  was  satisfied 
that  so  far  as  they  were  concerned  they  had 
come  by  it  in  a  legitimate  way,  but  that  if 
Alex  Cain  had  sold  the  Steer  it  was  the  same 
as  stealing,  that  he,  Cain,  had  no  right  or 
authority  to  sell  it.  And  such  statements 
were  in  fact  true  and  the  defendant  believed 
them  to  be  true,  and  he  made  the  same  in 
good  faith  and  without  malice  upon  his  part 
toward  the  plaintiff. 

"Defendant  for  further  answer,  and  by  way 
of  justification  of  the  charge  of  slander  made 
in  this  action,  alleges: 

'That  at  the  time  stated  in  the  petition 
when  it  is  claimed  that  defendant  slandered 
the  plaintiff,  he,  defendant,  said  to  and  in 
the  presence  of  Mrs.  Mart  Larsen,  and  of 
and  concerning  the  plaintiff,  that  'if  Alex 
Cain  had  sold  the  steer  it  was  the  same  as 
stealing.'  That  at  that  time  he  was  speaking 
of  the  red  steer  mentioned  in  the  petition; 
that  said  steer  had  prior  to  that  time  been 
sold  by  Alex  Cain,  the  plaintiff,  to  one  Ade 
Osier,  and  the  latter  had  sold  the  same  to 
Mart  Larsen,  and  defendant  had  been  so  in- 
formed before  such  statement  was  made. 

"That  such  statement  was  the  only  one 
of  that  kind  or  character  that  defendant  made 
to  Mrs.  Mart  Larsen  or  in  her  hearing,  or  in 
the  hearing  of  any  other  person  named  in 
plaintiff's  amendment  to  his  petition.  And 
such  statement  was  in  fact  true  at  the  time 
he  made  it,  and  if  a  true  or  fair  construc- 
tion of  the  same  is  that  he  charges  plaintiff 
with  the  theft  of  said  steer  then  defendant 
alleges  such  charge  to  be  true." 

Upon  plaintiff's  motion,  the  matters  plead- 
ed in  this  amendment  were  stricken,  and  of 
this,  complaint  is  made. 

The  testimony  offered  by  plaintiff  tended  to 
show  that  defendant  said  to  Mrs.  Larsen: 

[63]  "He  said  it  was  a  stolen  calf;  that 
Alex  stole  it;  he  didn't  say  when  he  stole 
it  or  where  he  stole  it.  He  said  Alex  Cain 
stole  the  steer;  it  was  his  and  he  was  going 
to  drive  it  home.  He  asked  me  if  Mr.  Larsen 
got  the  steer  of  A.  F.  Osier  and  I  told  him 
he  did,  and  he  said  A.  F.  Osier  got  it  of  Alex 
Cain,  and  he  said  that  Alex  Cain  stole  that 
steer  of  him  and  he  was  going  to  drive  it 
away." 

Another  witnesa  testified  that  defendant 
said: 

"Jim  Osier  said  Alex  Cain  stole  the  calf 
that  Mr.  Larsen  had,  and  that  he  was  going 
to  have  the  calf  if  it  cost  him  a  $1,000." 

Defendant  bad  another  and  entirely  dif- 
ferent version  of  the  matter  and  also  intro- 
duced testimony  tending  to  show  that  Cain 


had  possession  of  tlie  steer  in  question,  and 
sold  it  to  A.  F.  Oaler,  who  in  turn  sold  it 
to  Martin  Larsen,  from  whom  he  (defendant) 
thereafter  replevied  it  as  his  property.  The 
replevin  case  was  tried  before  a  justice,  the 
jury  being  unable  to  agree,  and  before  anoth- 
er trial  conld  be  had,  the  steer  died;  but  in 
the  meantime,  defendant,  recognizing  that 
Larsen  had  paid  for  the  steer  in  good  faith, 
refunded  him  the  money  he  had  paid. 

A  calf  skin  was  presented  at  the  trial  which 
it  is  claimed  was  the  hide  taken  from  the 
dead  animal,  for  the  purpose  of  proving  that 
the  animal  belonged  to  the  defendant,  the 
identification  being  a  briind  upon  the  hide. 

On  the  issues  joined  and  the  testimony  ad- 
duced, the  case  went  to  a  jury  with  the  result 
hitherto  mentioned. 

1.  Complaint  is  made  of  the  ruling  striking 
the  amendment  to  the  answer.  The  ruling  on 
the  motion  attacking  the  third  division  was 
correct.  Tlie  plea  did  not  amount  to  a  jus- 
tification, for  it  was  not  an  admission  of  the 
speaking  of  the  words  charged  in  the  petition, 
and  the  averment  as  to  the  truth  was  not  as 
broad  as  the  charge  and  of  the  very  charge. 
In  other  words,  instead  of  admitting  the 
speaking  of  the  words  [64]  charged  and 
pleading  their  truth,  it  alleged  the  speaking 
of  other  words,  and  averred  the  truth  of 
those  words.  This  tendered  a  false  issue. 
Snyder  v.  Tribune  Co.  161  la.  671,  143  N. 
W.  519  *,  Prewitt  v.  Wilson,  128  la,  1»8,  103 
N.  W.  365;  McClintock  v.  Crick,  4  la.  453; 
Halley  v.  Gregg,  82  la.  622,  48  N.  W.  074; 
Mulvaney  v.  Burroughs,  152  la.  439,  132  N. 
W.  873. 

It  is  not  important,  in  view  of  the  court's 
ruling,  that  this  division  of  the  answer  was 
attacked  by  motion  instead  of  demurrer;  the 
court  was  justified  in  ruling  upon  the  motion 
as  if  it  were  a  demurrer,  and  the  name  of  the 
pleading  attaoking  this  diTision  of  the  answer 
was  unimportant. 

We  do  not  understand  just  what  defendant 
intended  to  plead  in  the  other  division  of  his 
amended  answer.  Surely  it  is  not  suflficient 
as  a  plea  of  justification,  for  the  reasons  just 
stated  regarding  the  ruling  on  the  other  divi- 
sion of  the  answer.  If  not  in  justification, 
then  it  must  h^ve  been  intended  as  a  plea 
in  mitigation;  for  otherwise  it  would  amount 
to  nothing  more  than  a  pleading  of  evidence 
in  support  of  the  denial  of  the  charge  made 
by  plaintiff.  Do  the  facts  pleaded  constitute 
mitigating  eircumstances,  upon  which  defend- 
ant may  rely?  In  general,  mitigating  farts 
are  such  as  impeach  the  character  of  plaintiff 
or  tend  to  ne;gative  malice  on  the  part  of  the 
defendant.  Marker  v.  Dunn,  68  la.  720,  28 
N.  W.  38. 

The  matter  stricken  out  in  no  manner  af- 
fected plaintiffs  character.  If,  then,  it 
amounted  to  anything,  it  was  as  a  plea  of 
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an  honest  belief  in  the  truth  of  the  charge, 
or  of  circumstances  which  indicated  defend- 
ant's good  faith  in  making  the  charge,  or 
that  he  was  without  malice  in  so  doing. 
Prewitt  V.  Wilson,  supra;  Morse  v.  Times- 
Republican  Printing  Co.  124  la.  707,  100  X. 
W.  867. 

*A  plea  in  mitigation  must,  in  its  nature, 
be  a  confession  and  avoidance  and  not  a  plead- 
ing of  some  other  matter  and  a  justification 
thereof.  Looking  now  to  the  pleading  at* 
tacked,  it  will  be  observed  that  it  does  not 
admit  the  use  of  the  slanderous  words 
charged,  nor  does  it  allege  that  they  were 
true,  [65]  or  that  defendant  believed  them 
to  be  true.  On  the  contrary,  he  alleges  that 
he  did  not  charge  anyone  with  stealing  the 
steer,  but  that  if  certain  things  were  done 
it  was  the  equivalent  of  that  for  the  reason 
that  plaintiff  had  no  authority  to  sell  the 
steer.  In  the  original  answer  the  defendant 
pleaded  the  truth  of  all  charges  made  by  him,, 
not  only  as  a  complete  defense,  but  also  that 
he  believed  the  same  to  be  true  and  that  the 
statements  were  made  by  him  in  good  faith 
and  without  any  malice,  which  would  be  a 
plea  in  mitigation.  The  amendment  stricken 
added  nothing  material  to  this  division  as 
originally  pleaded,  and  there  was  no  error  in 
striking  it. 

II.  The  court  in  several  instructions  said 
in  substance  that  it  was  not  necessarv  for 
plaintiff  to  prove  the  speaking  of  the  precise 
words  alleged  in  the  petition,  but  that  they 
must  be  substantially  the  same.  This  is 
complained  of,  the  criticism  being  that  they 
mtist  be  substantially  the  same  in  meaning. 
Of  course  they  must  be  substantially  the 
same  in  meaning,  fafut  it  is  apparent  that 
if  they  are  not  substantially  the  same,  they 
are  not  the  same  in  meaning.  Language  is 
used  to  convey  ideas,  and  when  we  speak 
of  a  phrase  being  substantially  the  same  as 
another,  of  necessity  we  mean  that  it  con- 
veys the  same  thought  and  is  the  same,  or 
substantially  the  same,  in  meaning.  The 
word  "substantially"  means  in  the  matter 
of  substance,  rather  than  mere  form.  Such 
instructions  have  heretofore  been  expressly 
approved:  Bower  v.  Deideker,  38  la.  418, 
420;  McClitttook  v.  Chrick,  4  la.  453.  See 
also  Desmond  v.  Brown,  29  la.  53,  4  Am. 
Rep.   194. 

III.  The  trial  court  instructed  the  jury 
on  the  nature  of  defendant's  plea  in  mit- 
igation, and  said  in  effect  that  it  could  only 
I>e  considered  in  mitigation  of  the  damages, 
and  in  its  instruction  regarding  the  dam- 
ages to  be  awarded,  said: 

''He  is  entitled  to  recover  such  sum  as 
the  evidence  shoM's  will  fairlv  and  reason- 
ably  compensate  him  for  any  damage  [66]  to 
his  character,  reputation  and  good  name  in 
the    communitv    where    he    lives,    and    such 


damages  are  called  actual  damages,  and 
there  is  no  rule  bv  which  to  measure  them 
but  much  must  be  left  to  your  sound  judg- 
ment and  discretion  under  all  the  facts  and 
circumstances  before  you,  and  if  it  further 
appears  from  the  evidence  in  speaking  said 
words  or  some  of  them,  if  he  did  speak  them, 
the  defendant  was  moved  to  do  so  with  actual 
malice,  that  is,  with  the  purpose  and  intent 
to  hurt  and  injure  plaintiff's  good  name, 
then  you  would  have  the  right  in  addition 
to  the  award  of  actual  damages  to  allow 
him  exemplary  damages.  Such  damages, 
when  allowed,  are  giveb  for  the  purpose  of 
puniabing  and  to  deter  the  defendant  and 
others  from  the  commission  of  a  like  wrong- 
ful act.  You  are  not  required  in  any  case 
to  allow  exemplary  damages,  and  you  can- 
not in  any  case  do  so  unless  you  first  find 
plaintiff  has  suffered  some  actual  damages, 
as  before  explained,  and  actual  malice  on 
the  part  of  the  defendant  is  also  shown, 
taking  into  consideration  all  the  facts  and 
circumstances  in  evidence,  if  any,  in  mit- 
igation of  damages  together  with  all  other 
facts  and  circumstances  before  you  relating 
to  the  question    of   actual   malice." 

The  effect  of  this  instruction  was  to  tell 
the  jury  that  the  mitigating  circumstances 
should  only  be  ccmsidered  as  bearing  upon 
the  allowance  of  exemplary  damages.  Al- 
though there  is  a  oonflict  in  the  cases  upon 
this  proposition  as  applied  to  actions  for 
defamation,  we  have  announced  the  doctrine 
which  counsel  assume  the  instruction  states. 
Brandt  v.  Story,  161  la.  461,  143  N.  W. 
545;  Morse  v  Times- Republican  Printing  Co. 
124  la.   707,   100   N.   W.   867. 

This  doctrine  has  peculiar.  If  not  special 
application  to  those  mitigating  circumstances 
tending  to  show  want  of  malice  on  the 
part  of  the  defendant.  Where  the  mitiga- 
ting circumstances  relied  upon  relate  to  plain- 
tiff's character,  or  to  rumors  current  in  the 
community,  or  other  matters  not  related 
to  defendant's  motive,  it  may  well  be  said 
that  such  mitigating  circumstances  should 
be  considered  with  reference  to  the  [67]  ac- 
timl  amount  to  be  awarded  the  plaintiff. 
See  Sedgwick  on  Damages,  9th  Ed.  Sec.  446) 
Newell  on  Slander  and  Libel,  3rd  Ed.  Sees. 
1044  and  1056,  and  eases  cited.  As  applied 
to  the  facts  of  this  case,  ^e  instruction  was 
not  erroneous. 

lY.  A  large  amount  of  testimony  was  ad- 
duced tending  to  show  that  the  animal  which 
defendant  found  in  Larsen's  possession  was 
defendant's  property,  and  that  Larsen  pur- 
chased it  from  •one  Ade  Osier,  who  testified 
tliat  he  purchased  it  from  plaintiff,  who  had 
no  authority  to  sell  it.  The  hide  of  what 
was  claimed  to  be  the  animal  found  in  Lar- 
sen's possckusion  was  introduced  in  evidence, 
and  it  had  defendant's  brand  upon  it.    Again, 
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there  was  other  testimony  tending  to  show 
that  it  was  one  of  a  bunch  of  cattle  pur- 
chased by  defendant  at  Omaha,  Neb.,  orig- 
inally for  the  joint  benefit  of  plaintiff  and 
defendant,  but  to  which  plaintiff  subsequent- 
ly and  before  the  sale  released  all  claim. 
This  testimony,  or  some  of  it,  was  not  be- 
lieved by  the  jury,  but  there  was  enough 
of  it  to  justify  the  conclusion  that  defend- 
ant honestly  and  in  good  faith  believed  that 
the  animal  was  his,  and  it  ia  not  claimed 
that  plaintiff  had  any  authority  to  sell  it, 
if  it  belonged  to  defendant  as  claimed.  The 
jury,  notwithstanding  this  testimony,  found 
a  verdict  against  defendant  for  the  sum  of 
$2,500.00. 

Under  the  circumstances  developed  on  the 
trial,  the  larger  part  of  the  award  must 
have  been  based  on  the  theory  that  defend- 
ant should  be  punished  for  his  wrongful  act; 
or,  in  other  words,  the  damages  were  largely 
exemplary  and  not  compensatory  in  char- 
acter. In  a  trial  before  a  justice  of  the 
peace,  a  jury  disagreed  regarding  ihe  own- 
ership of  the  animal,  and  there  ia  nothing 
to  indicate  that  defendant  intentionally  and 
knowingly  made  claim  to  an  animal  which 
he  knew  was  not  his  own.  Under  the  cir- 
cumstances, it  is  clear  that  the  verdict  is 
too  large,  so  much  so  indeed  as  to  clearly 
indicate  passion  and  prejudice  on  the  part  of 
the  jury.  We  would  not  be  doing  our  duty 
under  the  law  to  permit  such  a  verdict  to 
[68]  stand,  and  as  the  award  is  such  as  to 
indicate  passion  and  prejudice  on  the  part 
of  the  jury,  the  only  adequate  remedy  is 
to  set  the  verdict  aside  and  to  award  a  new 
trial  rather  than  to  order  a  remittitur. 
Saunders  v.  Mullen,  66  la.  728,  24  N.  W. 
520;   Sadler  v.  Bean,  38  la.  684. 

V.  Misconduct  of  plaintiff's  counsel  is  re- 
lied upon  as  a  groimd  for  a  new  triaL  But 
for  the  size  of  the  verdict,  we  should  be  dis- 
posed to  say  that  this  was  a  matter  of  discre- 
tion for  the  trial  court,  and  that  the  greater 
part  of  it  was  due  to  the  faet  that  defendant's 
counsel  introduced  the  subject  in  his  address, 
to  the  jury,  and  that  plaintiff's  counsel  was 
making  reply  thereto.  In  view  of  the  stse 
of  the  verdict,  we  are  constrained  to  say 
that  doubtless  it  was  due  to  the  nature  of 
counsel's  argument.  We  here  quote  some 
of  the  matters  which  are  complained  of. 
Plaintiff's   counsel  said   in   argument: 

''I  have  demonstrated  fairly  well  to  this 
jury  that  there  has  been  some  kind  of  a 
trick,  I  am  not  here  to  say  who  played  the 
trick,  but  there  was  a  trick  played  on  you. 
(There  was  no  evidence  of  any  substitution 
of   hides. ) 

'Why,  Great  God,  No  I  I  like  Alex  Cain, 
I  like  him  because  when  a  man,  even  though 
he  owns  four  hundred  and  forty   acres  of 


land  calls  him  a  thief,  so  that,  his  family 
and  his  people  and  children  knows  it,  has 
got  the  sand  to  come  before  twelve  men  and 
say  to  them,  'I  have  committed  no  wrong.' 
Why  they  knew  it  was  false,  they  knew  that 
he  owned  the  steer,  and  they  are  both  in 
the  court  to  protect  the  name  of  the  father, 
they,  of  all  the  people  in  the  world  know 
it  is  not  true. 

"I  will  admit  that  Alex  Cain  is  a  poor 
man.  Alex  Cain  is  a  poor  man.  He  had 
only  two  cows  and  his  team  and  his  children 
but  he  worked  for  three  years  and  a  half 
en  that  farm — " 

"Organ:  'If  your  honor  please,  we  object 
to  this  statement  [69]  as  improper,  .  .  . 
it  is  misconduct  on  the  part  of  counsel  to 
make  a  statement  of  that  character  to  the 
jury.'  " 

"The  Court:     'I  suppose  the  financial  con- 
dition  of   the   plaintiff   is   not   involved   in 
.this  case.'  " 

"Genung:  'Why,  I  think  it  is  involved 
myself,  the  financial  condition  of  the  defend- 
ant is  involved  in  this  case,  and  the  ev- 
idence shows  that  he  waa  a  tenant,  and 
I  have  got  a  right  I  think  to  discuss  the 
tenant's  condition  as  distingnished  from  that 
of  the  landlord.'  " 

"Organ:  1  take  exception  to  that  last 
remark.' " 

"(No  ruling.)" 

"Genung:  'Jim  Osier  ^'as  the  landlord. 
He  owned  440  acres  of  land.  Alex  Cain 
for  three  and  a  half  years  had  been  his 
tenant.  The  tenant  owned  but  two  cows 
and  two  calves.  tHm  Osier  said  that  he 
went  and  bought  the  cattle  that  was  branded. 
His  own  cattle  mind  you  at  home  was  not 
branded  up  to  that  time  because  he  said 
I  branded  my  own  cattle  with  the  brand  on 
the  other  hip.  Up  to  this  time  he  had  not 
been  using  the  branding  iron  on  his  own 
cattle.  But  he  branded  them  on  the  other 
side.  Now  the  evidence  shows  that  poor 
Alex  Cain  had  four  head  of  cattle,  he  had 
two  cows  and  two  calves.  That  is  all  that 
he  o^vned  except  a  share  interest  in  these 
cattle  that  had  been  bought  in  Omaha, — 

"Organ:  'If  your  honor  please,  we  ob- 
ject to  that  statement  as  being  improper, 
not  being  supported  by  the  testimony,  and 
no  testimony  of  that  kind  could  possibly  be 
admitted  in  the  case,  it  is  misconduct  on 
the  part  of  counsel  to  auJce  a  statement  of 
that  character  to  the  jury.  I  would  like 
to  have  a  ruling  on  that.'     (No  ruling.)" 

It  is  well  known  that  while  the  wealth 
and  social  position  of  defendant  in  actions 
of  this  character  may  be  shown,  it  is  not 
proper  to  prove  plaintiff's  poverty  in  aggra- 
vation of  damages.  Perrine  v.  Winter,  7Z 
la.  640,  35  N.  W.  679. 
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There  Wfts  indeed  no  proof  of  plaintifTs 
poverty,  but  this  was  injected  into  the  case 
in  the  argument  of  counsel,  [70]  over  de- 
fendant's objections.  This  doubtless  account- 
ed, in  part,  at  least,  for  the  size  of  the 
verdict. 

VI.  We  are  also  of  opinion  that  defendant 
should  have  been  permitted  to  show  the  na- 
ture of  the  transaction  between  plaintiff 
Cain  and  Ade  Osier,  which  resulted  in  the 
transfer  of  the  title  from  one  to  the  other; 
and  of  the  claimed  sale  by  Osier  to  Larsen. 
These  transfers  were  made  on  the  same  day, 
and  it  is  claimed  were  unusual  in  character 
in  that  plaintiff  Cain  got  nothing  for  the 
calf;  and  the  transaction  as  a  whole  was 
not  indicative  of  a  good-faith  sale.  This 
testimony  was  excluded.  We  think  that 
defendant  should  have  been  permitted  to 
show  how  plaintiff  dealt  with  the  property, 
in  view  of  the  claim  that  it  was  not  his, 
and  that  he  had  no  authority  to  dispose  of 
it. 

For  the  errors  pointed  out>  the  judgment 
must  be,  and  it  is 

Reversed. 

Ladd,  C.  J.,  Qaynor  and  Withrow,  J  J.,  con- 
curring. 
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NOTE. 

Necessity  tKat  JnstiflcatioB  of  libel  or 
Slander  Be  Jnstifleation  of  Preeise 
Oliarso* 

Introductory,  1131. 

General  Rule,  1131. 

Charge  of  Commission  of  Grimes 

In  General,   1133. 

Embezzlement,  1135. 

Forgery,    1136.' 

Perjury,    1136. 

Larceny  or  Theft,  1139. 


Introductory. 

The  purpose  of  this  note  is  to  review  the 
recent  cases  involving  the  question  of  the 
necessity  that  the  justification  of  a  charge 
of  libel  or  slander  be  a  justification  of  the 
precise  charge.  For  the  earlier  cases  on 
this  subject  see  the  notes  to  Dowie  v.  Prid- 
dle,  3  Ann.  Cas.  526;  and  Rutherford  v.  Pad- 
dock 91  Am.  St.  Rep.  294. 

The  question  of  the  truth  alone  as  a  justi- 
fication in  a  civil  .action  for  libel  is  dis- 
cussed in  the  notes  to  Wertz  v.  Sprecher, 
17  Ann.  Cas.  768;  and  State  Journal  Co.  v. 
Redding,  Ann.  Cas.  1918C  332.  The  neces- 
sity that  a  justification  of  a  libel  or  a  slan- 
der shall  be  as  broad  as  the  charge,  is  consid- 
ered in  the  note  to  Putnam  v.  Browne,  re- 
ported ante,  this  volume,  at  page  1085. 


To  constitute  a  justification  of  a  charge 
of  libel  or  slander  the  precise  charge  must 
be  justified  and  it  will  not  be  sufficient  to 
offer  the  truth  of  another  distinct  cliarge, 
though  it  is  distinct  only  as  to  the  subject- 
matter  or  the  time  or  place. 

EngUmd, — Johns  v.  Oittings,  Cro.  Eliz. 
239,  78  Eng.  Rep.  (Reprint)  495;  Billing- 
ham  V.  Mynors,  Cro.  Eliz.  163,  78  Eng.  Rep. 
(Reprint)  411;  Rassam  v.  Budge  [1893]  1  Q. 
B.  571,  57  J.  P.  361,  62  L.  J.  Q.  B.  312,  68 
Ia  T.  N.  S.  717;  5  Rep.  336,  41  W.  R.  377. 

Oana<ia.— Davis  v.  Stewart,  29  U.  C.  Q. 
B.  441;  Balthazard  v.  Ethier,  7  Quebec  Pr. 
337  (Lavergne,  J.).  See  also  Bouchard  v. 
Charter,  31  Quebec  Super.  Ct.  535;  Fulford 
V.  Wallace,  1  Ont  L.  Rep.  278;  Phillips 
▼.  Laviolette,  4  Quebec  Pr.  396. 

United  Staiea, — Sun  Printing,  etc.  Assoc. 
V.  Schenck,  98  Fed.  925,  40  C.  C.  A.  163; 
Kansas  City  Star  Co.  v.  Carlisle,  108  Fed. 
344,  47  C.  C.  A.  384;  Cook  v.  Tribune  Assoc. 
3  Blatchf.  352,  6  Fed.  Cas.  No.  3,165.  See 
also  Tribune  Assoc,  v.  FoUwell,  107  Fed.  646, 
46  C.  C.  A.  526. 

Alahoana. — Hunt  v.  Fidelity  Mut.  L.  Ins. 
Co.  167  Ala.  188,  196,  51  So.  1000.  See 
also  Graves  v.  State,  9  Ala.  447. 

Arkansaa. — Jones   v.    Cecil,    10    Ark.    592. 

California, — Swan  v.  Thompson,  124  Cal. 
193,  56  Pac.  878;  Tingley  v.  Times-Mirror 
Co.  151  Cal.  1,  89  Pac.  1097. 

Connecticut, — Gillis  ▼.  Peck,  20  Conn. 
228. 

Dtlaxoare. — ^Donahue  ▼.  Star  Pub.  Co. 
3  Penn.  545,  53  Atl.  1028. 

Florida. — Jones  v.  Townsend,  21  Fla.  431, 
68  Am.  Rep.  676;  Jones  v.  Greeley,  25  ?la. 
620,  6  So.  448. 

///tnoi«.— People  v.  Fuller,  238  HI.  116, 
87  N.  E.  336;  Gault  v.  Babbitt,  1  111.  App. 
130;  Dowie  v.  Priddle,  116  III.  App.  184, 
affirmed  in  216  111.  663,  76  N.  E.  243;  Com- 
mercial News  Co.  V.  Beard,  116  111.  App.  501 ; 
People  V.  Fuller,  141  111.  App.  374;  lies 
V.  Inter-Ocean  Newspaper  Co.  184  111.  App. 
63.  Compare  Claypool  v.  Claypool,  65  111. 
App.  446. 

;«M2tafia.— Kent  v.  David,  3  Blackf.  301; 
De  Armond  v.  Armstrong,  37  Ind.  35;  Mull 
v.  McKnight,  67  Ind.  636;  Indianapolis 
Journal  Newspaper  Co.  v.  Pugh,  6  Ind. 
App.  510,  33  N.  E.  991;  Robertson  v.  Ham- 
ilton, 16  Ind.  App.  328,  45  N.  £.  46,  57  Am. 
St.  Rep.  319. 

Iowa, — ^Fisher  v.  Tice,  20  la.  479;  Hol> 
lenbeck  v.  Ristine,  105  la.  488,  75  N.  W. 
355,  67  Am.  St.  Rep.  306;  Berger  v.  Free- 
man Tribune  Pub.  Co.  132  la.  290,  100  X. 
W.  784;  Mulvaney  ▼.  Burroughs,  152  la* 
439,  132  N.  W.  873;  Snyder  v.  Tribune  Co. 
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ler  la.  671,  143  N.  W.  519.     See  also  Hal- 

lov    V.    Gregg,   82    la.    622,    48    N.    W.    974; 

Prewitt  V.  Wilson,   128  la.   198,  103  N.  W. 

365. 

.    Kansas. — Swartzel    v.    Dey,    3    Kan.    244. 

Loui^ioMa. — ^Luzenberg  v.  O'Malley,  116 
La.  699,  41  So.  41.  See  also  Cooke  v. 
O'Malley,  109  La.  382,  33  So.  377. 

Ma/rylaatd, — Robinson  v.  State,  108  Md. 
644,   71   AtL   433. 

Massachusetts, — See  Com.  v.  Guild,  Thach. 
Crim.  Cas.  329. 

Michigan. — Bourreseau  v.  Detroit  Even- 
ing Journal  Co.  63  Mich.  426,  30  N.  W.  376, 
6  Am.  St.  Rep.  320;  Sanford  v.  Rowley,  93 
Mich.  119,  52  N.  W.  1119;  Thibault  v.  Sea- 
sions,  101  Mich.  279,  59  N.  W.  624;  Flyan 
V.  Boglarsky,  178  Mich.  165,  144  N.  W.  516. 
See  also  Proctor  v.  Houghtading,  37  Mich. 
41.  Compare  Matthews  v.  Detroit  Journal 
Co.  123  Mich.  608,  82  N.  W.  243,  7  Detroit 
Leg.  N.  53. 

Minnesota, — Lydiard  v.  Daily  News  Co. 
110  Minn.  140,  19  Ann.  Caa.  985,  124  N.  W. 
985. 

Mississippi, — Jarnigan  v.  Fleming,  43  Mias. 
710,  5  Am.  Rep.  514. 

Missouri. — See  also  Houston  v.  Lane,  89 
Mo.  496;  Trimble  v.  Foster,  87  Mo.  49,  56 
Am.  Rep.  440;  Meriwether  v.  Knapp,  120  Mo. 
App.  354,  97  S.  W.  257. 

New  Jersey. — State  Y.  Fifth,  90  N.  J.  L. 
17,  100  Atl.  181. 

New  York, — Cooper  ▼.  Greeley,  1  Denio 
347;  Barthelemy  v.  People,  2  Hill  248;  Jay- 
cocks  V.  Ayres,  7  How.  Pr.  215;  Sawyer  v. 
Bennett,  66  Hun  626  mem.  20  N.  Y.  S. 
835;  Powers  v.  Skinner,  1  Wend.  451;  Cooper 
V.  -Barber,  24  Wend.  105 ;  Daly  v.  Byrne 
43  Super.  Ct.  261;  Carpenter  v.  New  York 
Evening  Journal  Pub.  Co.  96  App.  Div. 
3?6,  89  N.  Y.  S.  263;  Bergstrom  v.  Redg- 
way  Co.  138  App.  Div.  178,  123  N.  Y.  S. 
29;  Patten  v.  Harper's  Weekly  Corp.  93 
Misc.  368,  158  N.  Y.  S.  70.  See  also  Fry 
V.  Bennett,  3  Bosw.  200;  Riggs  v.  Dennis- 
ton,  3  Johns.  Cas.  198,  2  Am.  Dec.  145. 

North  Carolina. — ^State  v.  Lyon,  89  N.  C. 
568 :  Davis  v.  Lyon,  91  N.  C.  444. 

Ofcio.— Seely   v.   Blair,   Wright   688. 

Oklahoma. — ^Bodine  v.  Times-Journal  Pub. 
Co.  26  Okla.  136,  110  Pac.  1096,  81  L.R.A. 
(N.S.)   147. 

Pennsylvania. — Drown  v.  Allen,  91  Pa. 
St.  393. 

South  Carolina, — ^Randall  v.  Holsenbake, 
3  Hill  L.  175. 

Tennessee. — Banner  Pub.  Co.  v.  State,  16 
Lea  176,  57  Am.  Rep.  214. 

Texas. — ^Knapp  v.  Campbell,  14  Tex.  Civ. 
App.  199,  36  S.  W.  765;  Patterson  v.  State, 
12  Tex,  App.  4158;  Logan  v.  Brownitig,  128 
S.  W.   1181.     See  also   Cotulla   v.  Kerr,  74 


Tex.   89,   11   S.  W.   1058,   15   Am.   St.    Rep 
810. 

T'ermont.— Torrey  v.  Field,  10  Vt.  853; 
Holton  V.  Muzzy,  30  Vt.  365. 

yitytma.— Kirtley  v.  Deck,  3  Hen.  &  M. 
388. 

Wisconsin,— BaJ^n  v.  White,  2  Pin.  42; 
Kimball  v.  Fernandez,  41  Wis.  329;  Du- 
fresne  v.  Weise,  46  Wis.  290,  1  N.  W.   59. 

Thus  in  Cook  t.  Tribune  Assoc  3  Blatchf. 
352,  6  Fed.  Cas.  No.  8,165,  tiie  court 
said:  "A  plea  that  the  plaintiff  has  com- 
mitted the  offense  of  embezzlement  is  no 
answer  to  the  chaise  that,  if  intrusted  with 
public  moneys,  he  would  commit  it  again. 
This  is  not  the  legal  effect  or  conclusion  from 
the  fact  of  a  previous  onbezzlement  by  the 
same  person,  and  hence  is  bad  as  a  plea." 

In  Kansas  City  Star  Co.  v.  Carlisle,  108 
Fed.  344,  47  C.  C.  A.  384,  an  action  lor 
libel,  the  court  said:  "When  one  is  charged 
with  being  a  member  of  a  gang  of  cattle 
thieves  and  an  agent  of  cattle  thieves,  which 
is  the  substance  of  the  libelous  pid>lica- 
tion,  and  a  plea  of  justifying  such  a  chaige 
is  filed,  the  pleader  must  allege  speeiilc  in- 
stances of  the  theft  of  cattle  committed  by 
the  plaintiff,  or  by  him  in  concert  with 
others,  or  specific  instances  of  the  receipt 
of  stolen  stock,  knowing  the  same  to  have 
been  stolen." 

Sp  in  Sun  Printing,  etc.  Assoc,  v.  Schenck, 
98  Fed.  925,  40  C.  C.  A.  163,  an  action  for 
an  alleged  libel  published  in  a  newspaper, 
it  was  said :  "It  is  not  a  defense  to  a  libel  or 
slander  that  the  plaintiff  has  been  guilty  of 
offenses  other  than  those  imputed  to  him, 
or  of  offenses  of  a  similar  character.^ 

In  Jones  v.  Cecil,  10  Ark.  592,  an  action 
for  libel,  the  coQrt  said:  "It  would  scarcely 
be  contended  that  the  matter  set  up  in  the 
plea,  admitting  it  to  be  time  in  every  partic- 
ular, could  constitute  i^e  plaintiff  a  notorious 
liar.  It  is  not  common  for  a  party  to  acquire 
a  notoriety  for  lying  by  merely  uttering  one 
single  falsehood;  but,  on  the  contrary,  the 
epithet  is  usually  applied  to  such  charac- 
ters only  as  have  contracted  such  a  habit 
of  lying  as  to  be  generally  considered  as 
utterly  regardless  of  the  truth." 

In  Holton  v.  Muzzy,  30  Vt.  365,  an  action 
for  slander,  it  was  said:  "The  very  idea  of 
a  justification,  in  virtue  of  the  truth  of  the 
words,  implies  that  the  party,  by  his  plea, 
shall  put  in  issue  the  very  fact  which  his 
words  charge." 

In  Commercial  News*  Co.  v.  Beard,  116 
111.  App.  501,  an  action  for  libel,  the  court 
said:  "A  plea  of  justification  in  an  action 
for  libel  must  be  of  the  very  matter  alleged  in 
the  declaration,  the  very  matter  which  was 
published,  and  it  must  be  complete.  A  plea 
of  justification  in  libel  is  a  plea  in  confes- 
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Bion  and  avoidance;  it  confesses  the  publi- 
cation and  justifies  by  alleging  the  truth 
thereof.  It  must  allege  the  facta  whidi 
show  the  truth.  These  pleas  say  the  plain-' 
lifT  did  protect  the  gamblera  but  they  al- 
lege no  fact  from  which  the  court  can  see 
that  he  did  protect.  Pleading  is  the  state* 
inent  in  a  logical  and  legal  form  of  the 
facts  which  constitute  the  plaintiff's  cause 
of  action  or  the  defendant's  ground  of  defense. 
1  Chitty  217.  These  pleaa  set  up  failure, 
omission,  and  nothing  more,  they  do  not  jus- 
tify the  charge.  A  good  plea  of  justifieation 
to  a  declaration  setting  up  the  charge  of 
felonious  stealing  sets  up  that  the  plaintiff 
did  feloniously  steal  certain  goods  of  a 
certain  person  of  a  certain  ralue.  It  is  nec- 
essary to  state  the  specific  offense  of  which 
the  plaintiff  has  been  guilty  with  time  and 
place  of  eommittal  and  must  be  that  species 
of  offense  with  which  the  defendant  ehiarged 
the  plaintiff.  I  Chitty,  p.  535.  In  this  case 
it  was  necessary  to  state  how,  when,  where 
and  what  the  plaintiff  did  or  said  in  pro- 
tection of  the  gamblers.  The  pleas  are 
manifestly  ilL" 

In  Torrey  ▼.  Field,  10  Vt.  853,  an  action 
for  libel,  it  was  said:  ""In  the  sixth  plea 
the  defendant  attempts  to  justify  that  part 
of  the  libel  denominated  the  'Hopy  Tal- 
bot contract,'  by  pleading  the  truth.  The 
^ibel  complained  of,  in  this  portion,  charges 
that  the  plaintiff,  was  the  kept  mistress 
of  Doct.  Phelps,  on  the  same  terms  upon 
which  said  Hopy  had  been  kept,  i.  e.  being 
furnished  with  food  aad  drink  and  cloth- 
ing, and  lodging,  i.  e.  support.  The  plea 
allies  a  contract  of  prostitution,  in  con- 
sideration of  various  articles  of  female 
weariug  apparel,  dress,  ear-rings,  and  money. 
This  is  a  contract  of  the  same  character, 
but  not  in  the  same  terms.  The  decree 
of  turpitude  is  the  same,  but  the  transac- 
tion is  not  the  same.  Proof  of  the  plea  will 
not  show  the  alleged  libel  true.  The  au- 
thorities all  concur  in  this,  that  where  the 
defendant  will  justify  by  showing  the  truth 
of  tlie  matters  charged  in  the  libel  it  must 
be  the  truth  of  the  'very  charge*  and  it  is 
not  sufficient  to  plead  and  prove  the  plaintiff 
guilty  of  a  similar  offense,  or  even  of  one 
more  flagrant." 

In  Dufresne  v.  Weise,  46  Wis.  290,  1  N.  W. 
59,  an  action  for  slander,  the  court  said: 
"If  the  speaking  of  the  words  is  to  be  jus- 
tified at  all,  they  must  be  justified  as  laid; 
and  it  is  virtually  a  repetition  of  the  Blan- 
der, which  will  go  to  the  aggravation  ot 
the  damages  upon  failure  of  proof,  the  risk 
of  ^viiich  the  defendant  in  all  such  cases 
incurs,  and  the  advantages  of  which  are  se- 
cured by  the  plaintiff;  and  both  of  the  par- 
ties to  such  issues  are  equally  notified  by 
the    pleadings    of   the   expected    proofs      To 


place  upon  the  records  of  the  court,  by 
answer,  other  slanders  than  those  charged 
in  the  eomplaint,  and  charges  of  crime  in 
justification,  would  make  a  ease  entirely 
outside  of  the  action  brought,  fcM'eign  and 
immaterial  issues  which  could  not  be  tried, 
and  secure  a  permanent  record  of  an  un- 
necessary and  gratuitous  libel,  and  be  an 
outrageous  abuse  of  the  defandant's  priv- 
ilege, as  a  party  to  the  action.  Such  a 
practice  would  be  as  reprehensible  as  it  is 
new,  aad  a  construction  which  would  give 
the  answer  in  this  case  such  a  seope  and 
meaning,  should,  if  possible,  be  avoided.'' 

In  Kent  v.  David,  3  Blackf.  (Ind.)  301, 
an  action  of  slander,  it  was  said:  '*The 
second  plea,  on  another  ground,  is  insuf- 
ficient. The  plaintiff  is  charged  by  the  de- 
fendant, as  appears  in  the  first  count,  with 
forging  an  order.  By  his  second  plea,  an 
answer  to  the  whole  declaration,  he  justifies 
by  alleging  that  the  plaintiff  uttered  a  forged 
order.  The  rule  is  settled  that^  in  the  ac- 
tion of  slander,  when  a  defendant  justifies, 
he  must  justify  the  ^ecific  charge  laid. 
He  is  not  permitte<^  when  he  has  charged 
the  commission  of  a  particular  act  to  re- 
lieve himself  from  the  liability  he  has  in- 
curred, by  allying  the  commission  of  some 
other  act.  The  forging  an  order,  and  utter- 
ing an  order,  are  distinct  offenses.  The 
second  plea,  therefore,  purporting  to  an- 
swer the  whole  declaration,  and  not  being 
responsive  to  the  first  count,  is  clearly  in- 
sufficient" 

So  in  Swartzel  ▼.  Dey,  3  Kan.  244,  an 
action  for  slander,  allegations  in  the  answer 
that  the  plaintiff  kept  a  house  of  ill -fame, 
then  and  there  resorted  to  for  the  purpose 
of  public  prostitution,  were  held  not  to  be 
a  justification  of  the  charge  that  the  plain- 
tiff was  a  whore. 

Charge  of  Commiasian  of  Oriwie, 

In  Osnkbal. 

To  constitute  a  justification  of  a  charge  of 
a  criminal  offense  alleged  in  an  action  for 
libel  or  slander,  the  justification  must  estab- 
lish all  of  the  elements  of  the  crime  charged, 

England. — Chalmers  v.  Shackell,  6  C.  &  P. 
475,  25  E.  C.  L.  406;  Edsall  v.  Russell,  2  Dowl. 
P.  C.  N.  S.  641,  6  Jur.  996,  12  L.  J.  C.  P.  4, 
4  M.  &  G.  1090,  5  Scott.  N.  R.  801,  43  E.  C. 
L.  560;  Stiles  v.  Nokes,  7  Ea<^t  493,  103  Eng. 
Rep.  (Reprint)  191.  See  also  Willmett  v. 
Harmer,  8  C.  &  P.  696,  34  E.  C.  L.  589; 
Maisel  v.  Financial  Times,  112  L.  T.  X.  S. 
953,  84  L.  J.  K.  B.  2145,  59  Sol.  J.  248,  31 
Times  L.  Rep.  192;  Roberts  v.  Richards,  3 
F.  &  F.  507 ;  Mounteny  v.  Watton,  2  B.  &  Ad. 
673,  22  E.  G.  L.  164,  109  Eng.  Rep.  (Reprint) 
1293. 
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Canada. — Straehan  v.  Barton,  34  U.  C.  Q. 
B.  374.  See  also  Baron  v.  Laroche,  3  Quebec 
Pr.  450;  Macdonald  v.  Mail  Printing  Co.  3^ 
Ont.  163;  Bro\i^  v.  Beatty,  12  U.  C.  C.  P. 
107. 

United  Btatea. — Baker  v.  Kansas  City 
Times  Co.  18  Am.  L.  Reg.  N.  S.  101,  2  Fed. 
Cas.  No.  -773;  Kerr  v.  Force,  3  Cranch  C.  C. 
8,  14  Fed.  Cas.  No.  7,730. 

Alabama. — ^Hereford  v.  Combs,  126  Ala. 
369,  28  So.  582,  85  Am.  St.  Rep.  53,  61 
L.R.A.  621;  Schuler  ▼.  Fisher,  167  Ala.  184, 
52  So.  390. 

Arkansa^s, — ^McGough  v.  Rhodes,  12  Ark. 
625. 

C(*/i/omia.— Scott  v.  Harbor,  18  Cal.  704. 

DeJatcare. — Smith  v.  Singles,  6  Penn.  544, 
72  Atl.  977. 

Florida. — Abraham  v.  Baldwin,  62  Fla.  151, 
10  Ann.  Cas.  1148,  42  So.  591,  10  L.R.A. 
<N.S.)  1051. 

///mot«.— Sanford  v.  Gaddis,  13  111.  329; 
Hicks  V.  Rising,  24  111.  566;  Harbison  v. 
Shook,  41  111.  141;  Welker  v.  Butler,  15  111. 
App.  209;  Becherer  v.  Stock,  49  111.  App. 
270;  Commercial  News  Co.  v.  Beard,  116  111. 
App.  501.  See  also  People  v.  Taylor,  279 
111.  481,  117  N.  E.  62. 

Indiama. — McGlemery  v.  Keller,  3  Blackf. 
488;  Tull  v.  David,  27  Ind.  377;  Downey  v. 
Dillon,  52  Ind.  442;  Mull  v.  McKnight,  67 
Ind.  535;  Over  v.  Schiffling,  102  Ind.  191,  26 
N.  E.  91 ;  Fowler  v.  Wallace,  131  Ind.  347,  31 
N.  E.  53;  Campbell  v.  Irwin,  146  Ind.  681,  45 
N.  E.  810.  See  also  Creelman  v.  Marks,  7 
Blackf.  281;  Abshire  v.  Cline,  3  Ind.  115; 
'Wilson  V.  Barnett,  45  Ind.  163. 

loxca. — Bradley  v.  Kennedy,  2  G.  Greene 
•231;  McClintock  v.  Crick,  4  la.  453;  Murphy 
V.  Olberding,  107  la.  547,  78  N.  W.  205. 

Kentucky. — Samuel  v.  Bond,  Litt.  Sel.  Cas. 
158.  See  also  Sloan  v.  Gilbert,  12  Bush  51, 
23  Am.  Rep.  708;  Johnson  v.  Featherstone, 
141  Ky.  793,  133  S.  W.  753.  And  see  the 
reported  case. 

Maine. — Smith  v.  Wyman,  16  Me.  14 ;  New- 
bit  v.  Statuck,  35  Me.  315,  58  Am.  Dec.  706. 
See  also  Ellis  v.  Buzzell,  60  Me.  209,  11  Am. 
Rep.  204. 

ila88achusett8. — Com.  v.  Snelling,  15  Pick. 
337.  See  also  Wood  v.  Southwick,  97  Mass. 
3.34. 

\faryland.^UcBee  v.  Fulton,  47  Md.  403, 
28  Am.  Rep.  465. 

Michigan. — See  Peoples  v.  Detroit  Post,  etc. 
Co.  64  Mich.  467,  20  N.  W.  528;  Schatter  v. 
Daily  Herald  Co.  162  Mich.  115,  127  N.  W. 
42,  17  Detroit  Leg.  N.  481 ;  Finley  v.  Widner, 
112  Mich.  230,  70  N.  W.  433. 

Minnesota. — See  Mallory  v.  Pioneer  Ptess 
Co.  34  Minn.  521,  26  N.  W.  904. 

.ViMOtwn.— Gardner  v.  Self,  16  Mo.  480; 
Atteberrv  v.  Powell,  29  Mo.  429,  77  Am.  Dec. 


679;  Hall  v.  Adkins,  59  Mo.  144;  Elder  ▼. 
Oliver,  30  Mo.  App.  575.  See  also  Yager  v. 
Bruce,  116  Mo.  App.  473,  93  S.  W.  307. 

Nebraska. — ^Whiting  v.   Carpenter,  4   Neb. 
(unofficial)  Rep.  342,  93  N.  W.  926. 

New  York. — ^Hopkins  v.  Smith,  3  Barb. 
699;  Tilaon  v.  Clark,  45  Barb.  178;  Gorton 
y.  Keeler,  51  Barb.  475;  Sayles  ▼.  Wooden, 
1  Code  Rep.  N.  S.  409,  6  How.  Pr.  84;  Wood- 
beck  ▼.  Keller,  6  Cow.  118;  Cooper  ▼.  Greeley, 
1  Denio  347;  Anonymous,  3  How.  Pr.  406; 
Herr  v.  Bainbeig,  10  How.  Pr.  128;  Sbepard 
V.  Merrill,  13  Johns.  475;  McKinly  v.  Rob, 
20  Johns.  351;  Mitchell  v.  Borden,  8  Wend. 
570;  Clark  v.  Dibble,  16  Wend.  601;  Spooner 
V.  Keeler,  51  N.  Y.  527;  Mann  v.  Press  Pub- 
Co.  133  App.  Div.  29,  117  N.  Y,  S.  779.  See 
also  Baum  v.  Clause,  6  Hill  196;  Ginsberg 
V.  Union  Surety,  etc.  Co.  68  App.  Div.  141, 
74  N.  Y.  8.  661 ;  Hearst  v.  New  Yorker  Staats 
Zeitung,  71  Misc.  7,  129  N.  Y.  S.  1089,  of- 
firming  Hearst  v.  Bidder,  144  App.  Div.  896, 
129  N.  Y.  S.  1126. 

North  Carolma. — Jenkins  v.  Cockerham,  23 
N.  C.  309;  Chandler  ▼.  Bobison,  29  N.  C.  480; 
Moore  v.  Edmiston,  70  N.  C.  610.  See  alao 
Burton  v.  March,  51  N.  G.  409. 

Ohio. — Boyd  v.  Sell,  Tappan  43. 

Oklahoma. — Vorhees  v.  Toney,  32  Okla.  570, 
122  Pac  662. 

Pennsylvania. — See  also  I^vingston  t. 
Reich,  64  Pa.  Super.  Ct.  346. 

Tennessee. — Steele  y.  P-hiilipa,  10  Humph. 
461. 

Texas. — ^Nettles  ▼.  Somervell,  6  Tex.  Crr. 
App.  627,  26  S.  W.  668;  Chandler  v.  Bridges, 
128  S.  W.  694;  Burkhiser  v.  Lyons,  167  8. 
W.  244.  See  also  Kuhn  v.  Yoimg,  78  Tex. 
344,  14  8.  W.  796. 

Vermont. — Dwinells  v.  Aiken,  2  Tyler  76. 

Virgiwia. — ^Kirtley  v.  Deck,  8  Hem.  &  M. 
388.  See  also  Hook  V.  Hancock,  6  Mnnf.  546. 

Washington.— 'UaXi  v.  Elgin  Daity  Co.  15 
Wash.  642,  46  Pac.  1049;  Leghorn  v.  Review 
Pub.  Co.  31  Wash.  627,  72  Pac.  485;  Bleiiz 
V.  Carton,  49  Wash.  645,  96  Pac.  1099;  Eddy 
V.  Cunningham,  69  Wash.  644,  126  Pac.  961. 

West  Virginia. — ^McClaugherty  v.  Cooper, 
39  W.  Va.  313,  19  S.  E.  415. 

Wisconsin. — Greeler  v.  Redmond,  164  Wis. 
503,  143  N.  W.  152. 

Thus  in  McBee  v.  Fulton,  47  Md.  403,  28 
Am.  Rep.  465,  an  action  for  an  alleged  libel 
contained  in  a  newspaper  publication  entitled 
"A  Ruffian  Caged,"  the  court  said:  "In  the 
absence  of  any  authority  in  this  state  to  the 
contrary,  we  think  the  true  rule  on  this  sub- 
ject is  stated  in  the  recent  and  well  con- 
sidered case  of  Ellis  v.  Buzzell,  60  Me.  209. 
where  all  the  decisions  and  the  principles  on 
which  they  are  rested  and  considered  are 
reviewed.  We  agree  with  the  court  in  that 
case  that  if  the  slanderous  words  of  alleged 
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libel  impute  to  the  plaintiff  the  cominission 
of  a  crime,  and  the  plea  of  justification  is 
interposed,  'the  defendant  must  fasten  upon 
the  plaintiff  all  the  elements  of  the  crime  both 
in  act  and  intent,  and  to  do  this  he  must 
furnish  evidence  enough  to  overcome  in  the 
minds  of  the  jury  the  natural  presumption  of 
innocence  as  well  as  the  opposing  testimony; 
but  to  go  further  and  say  that  this  shall  be 
done  by  such  a  degree  and  quantity  of  proof 
as  shall  suffice  to  remove  from  their  minds 
every  reasonable  doubt  that  might  be  sug- 
gested, is  to  import  into  the  trial  of  civil 
causes  between  party  and  party,  a  rule  which 
is  appropriate  only  in  the  trial  of  an  issue 
between  the  state  and  a  person  charged  with 
crime  and  exposed  to  penal  consequence  if 
the  verdict  is  against  him.'  There  the  in- 
struction which  was  held  to  gratify  this  rule 
was  that  if  the  defendant  had  made  out  the 
truth  of  the  charge  by  a  preponderance  of 
testimony,  it  was  sufficient  to  entitle  him  to 
a  verdict.  Our  examination  of  the  authorities 
has  also  convinced  ub  of  the  truth  of  the  ob- 
servations made  by  the  court  in  that  case, 
that,  'with  a  very  few  unimportant  excep- 
tions, the  cases  in  which  it  has  been  held 
that  to  sustain  a  plea  of  justification  the 
defendant  must  adduce  such  proof  as  would 
suffice  for  the  conviction  of  the  plaintiff  upon 
an  indictment  have  been  cases  in  which  the 
words  used  imputed  perjury,  and  in  most  of 
them  the  matter  more  directly  under  con- 
sideration has  been  the  propriety  of  regarding 
the  plaintiff's  testimony  upon  the  occasion 
referred  to  as  evidence  in  the  cause  to  be 
overcome  by  the  production  of  more  than  one 
witness  to  prove  its  falsity — ^the  necessity  of 
showing  that  his  testimony  was  false  in  in- 
tent as  well  as  in  fact,  its  materiality  or  some 
point  affecting  the  truth  of  the"  charge,  and 
not  the  necessity  of  proving  the  commission 
of  the  crime,  beyond  a  reasonable  doubt.' 
And  with  them  we  agree  that  'we  have  no 
occasion  to  question  these  decisions  so  far 
as  they  enforce  the  necessity  of  proving  all 
the  elements  necessary  to  constitute  the 
crime,  by  an  amount  of  evidence  sufficient  to 
overbalance  the  plaintiff's  side  of  the  case." 
In  Campbell  v.  Irwin,  146  Ind.  681,  45  N. 
E.  810,  an  action  for  slander  by  words  imput- 
ing to  the  plaintiff  the  crime  of  fornication, 
it  was  said:  "The  decisions  of  this  court 
and  manv  other  authorities  sustain  the  re- 
quirement  that  to  render  an  answer  in  jus- 
tification in  a  libel  or  slander  suit  sufficient 
as  such  it  must  specifically  allege  the  facts 
constituting  the  wrong  charged  to  the  plain- 
tiff by  the  slanderous  words  and  where  they 
attribute  to  him  the  commission  of  a  crime, 
the  defendant  can  only  justify  by  stating  in 
his  answer  the  facts  constituting  the  plaintiff 
guilty  of  the  particular  crime.  It  is  not 
merely  the  words,  but  the  charge  contained 


therein  that  must  be  true  in  order  to  justify 
tl^e  defendant  in  speaking  them." 

So  in  Sayles  v.  Wooden,  1  Code  Rep.  N.  S. 
(N.  Y.)  409,  6  How.  Pr.  84,  an  action  for 
slander,  the  court  said:  "When  a  defendant 
in  an  action  for  slander  intends  to  justify  the 
speaking  the  slanderous  words,  he  must  state 
such  facts  as  will  show  the  plaintiff  guilty 
of  the  crime  imputed  to  him."  " 

In  Samuel  v.  Bond,  Litt.  Sel.  Cas.  (Ky.) 
168,  an  action  on  the  case  for  slanderf  it  was 
said:  "The  plea  which  was  offered  and  re- 
jected by  the  court,  is  as  follows,  viz.:  'The 
defendant  for  further  plea  in  this  behalf  says, 
that  the  plaintiff  aforesaid  his  action  ought 
not  to  have  and  maintain;  because,  he  says, 
the  said  plaintiff  is  a  thief,  and  this  he  is 
ready  to  verify,'  etc.  This  plea  is  evidently 
defective.  By  it  the  plaintiff  in  the  court 
below  was  not  apprised  sufficiently  of  the 
defense  intended  to  be  relied  on  by  the  defend- 
ant, to  enable  him  to  meet  it.  To  make  this 
plea  a  good  justification,  the  defendant  in  the 
court  below  should  have  confessed  the  speak- 
ing of  the  words,  and  alleged  the  plaintiff  was 
guilty  of  a  felony  of  that  species  mentioned 
in  the  declaration,  and  specify  the  nature  of 
it." 

Embezzlbmbnt. 

In  Leghorn  v.  Review  Pub.  Co.  31  Wash. 
627,  72  Pac.  485,  an  action  to  recover  damages 
for  alleged  libelous  newspaper  articles,  the 
court  said :  "TRie  rule  seems  to  be  that  where 
a  particular  crime  is  charged,  or  where  facts 
which  constitute  a  crime  are  charged,  then 
all  the  elements  thereof  must  be  proved  as 
charged.  In  the  publications  complained  of, 
there  is  no  direct  charge  of  a  particular 
crime,  but  the  facts  themselves  are  stated. 
Conceding  the  rule  to  be  as  contended  for  by 
the  appellant,  we  think  the  facts  in  this 
case,  which  appear  from  the  evidence  of  the 
plaintiff  himself,  show  all  that  is  charged  in 
the  publication.  He  says  he  took  the  money, 
knowing  the  character  and  purpose  of  the 
fund,  and  that  he  had  no  right  to  take  it. 
He  used  it  to  pay  a  private  debt.  He  could 
not  and  did  not  return  it  until  after  discovery 
of  the  fact,  that  he  had  wrongfully  taken  it; 
It  is  true,  he  intended  to  return  it  and  did 
return  it  on  the  next  day,  but  in  the  mean- 
time his  act  had  been  discovered.  If  some 
misfortune  had  befallen  him,  as  is  frequent 
in  cases  of  this  character,  so  that  he  could 
not  have  borrowed  the  money  to  have  replaced 
that  taken,  he  could  not  have  defended  suc- 
cessfully against  a  prosecution  for  embezzle- 
ment during  the  time  the  money  was  not 
replaced.  When  it  was  shown  that  he  had  no 
right  to  take  the  money,  and  that  he  knew 
that  fact,  all  the  inferences  which  arise  from 
a  charge  that  the  money  was  'abstracted* 
necessarily  follow." 
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FOfiOEST. 

In  Kerr  v.  Force,  3  C'ranch  C.  C.  8,  14  FM. 
Cas.  No.  7,730,  an  action  for  libel,  the  court 
said:  "The  tenth  plea  is  to  the  fourth  class 
of  words  in  the  first  count;  beginning,  'We 
now  come,'  and  ending  *the  terras  and  condi- 
tions of  the  note.'  These  words  are  capable 
of  the  meaning  attributed  to  them  by  tlie 
plaintiff  in  his  declaration.  They  may 
amouni  to  a  charge  of  forgery.  The  question 
then  is,  whether  the  plea  charges  the  plain- 
tiff with  that  offense,  in  terms  so  precise  as 
to  amount  to  certainty  to  a  certain  intent 
in  general,  in  the  sense  in  which  this  phrase 
is  used  in  judicial  language.  .  .  .  Tlie 
plaintiff  avers,  that  the  defendant  meant  by 
these  words  to  charge  him  with  forgery. 
The  court  has  decided  that  they  are  capable 
of  that  Kieaning,  and  that  the  jury  might 
find  that  the  plaintiff  used  them  in  that  sense. 
The  defendant,  therefore,  must  justify  them 
in  that  sense,  by  showing  facts,  either  by 
direct  averment  or  necessary  inference,  which 
amount  to  law  in  forgery.  The  facts  averred 
are,  that  the  plaintiff  did  falsely,  and  fraud- 
ulently, and  unlawfully,  alter  the  note,  so  as 
materially  to  change  the  terms  and  conditions 
thereof.  The  act  thus  stated  is  an  act  un- 
lawful in  itself;  and,  therefore,  according  to 
the  doctrine  of  Lord  Mansfield  in  Rex  v. 
Woodfall,  6  Burr.  (Eng.)  26§7,  the  law  im- 
plies a  criminal  intent.  If  the  act  be  a  crim^, 
can  it  be  any  other  crime  than  forgery?  If 
a  man,  under  the  circumstances  stated  in  this 
plea,  falaely,  fraudulently,  and  unlawfully 
alter  a  note,  so  as  materially  to  change  its 
terms,  the  criminal  intent  is  necessarily  in- 
ferred, and  he  is  in  law  guilty  of  forgery. 
The  act  could  not  be  fraudulently  done  with- 
out a  fraudulent  intent.  Here,  the  imputa- 
tion is,  that  the  plaintiff-  committed  forgery. 
The  plea  charges  all  the  facts  which  consti- 
tute forgery.  The  matter  alleged  in  justifica- 
tion, therefore,  corresponds,  in  every  respect, 
with  the  imputation.  Upon  the  whole,  I  am 
of  opinion  that  the  tenth  plea,  charging  that 
the  plaintiff  did  falsely,  fraudulently,  and 
unlawfully  alter  the  note  so  as  materially  to 
.change  the  terms  and  conditions  thereof,  is 
a  good  plea  in  justification  of  the  charge  of 
forgery,  without  any  further  averment  of  a 
fraudulent  intent  or  of  an  intention  to  injure 
any  person  in  particular." 

In  Chalmers  v.  Shackell,  6  C.  &  P.  475,  25 
E.  C.  L.  496,  an  action  for  libel,  Tindal,  C.  J., 
in  summing  up,  said:  "We  cannot  consider 
the  plea  in  any  other  way,  or  on  any  other 
kind  of  evidence,  than  if  we  were  trying  the 
plaintiff  for  the  offense  alleged  in  it.  If  you 
find  that  the  plaintiff  has  been  guilty  of  this 
forgery,  it  will  have  some  bearing  upon  tlie 
other  parts  of  the  case.  It  seems  that  there 
are   some  parts   of  the   libel   which  are  not 


answered  by  any  evidence,  such  as  the  charges 
of  being  the  leader  of  mobs,  and  of  attend- 
ing seditious  meetings.  But  if  the  other  part 
is  true,  it  will  go  to  lessen  the  character  of 
tlie  plaintiff,  and  to  rebut  the  charge  of  malice 
on  the  part  of  the  defendants.  There  is  no 
direct  evidence  of  the  forgery,  or  that  the 
plaintiff's  brother  did  not  authorize  the 
putting  of  his  name  upon  the  bill.  It  is  said 
on  the  part  of  the  defendants  that  the  plain- 
tiff*d  conduct  was  inconsistent  with  innocence, 
and  showed  that  he  had  feloniously  uttered 
the  bill  with  the  forged  acceptance  upon  it^ 
knowing  it  to  have  been  forged.  Undoubted- 
ly, it  is  evidence  of  a  transaction  of  an  un- 
usual character;  but  the  question  is,  whether 
it  would  not  be  going  a  step  too  far,  in  the 
absence  of  any  direct  evidence  that  the 
brother  had  never  authorised  any  use  of  his 
i^me  before,  to  pronounce  the  plaintiff  guilty 
of  that  offense.  If  the  defendants  have  proved 
to  your  satisfaction  that  the  plaintiff  was 
guilty  of  uttering  the  forged  acceptance  that 
takes  out  of  the  case  the  whole  substantial 
part  of  the  charge." 

Pebjubt. 

In  Johnson  v.  Featherstone,  141  Ky.  793» 
133  S.  W.  753,  an  action  for  slander  in  charg- 
ing the  plaintiff  with  the  crime  of  false  swear- 
ing, the  court  said:  ''The  court  instructed 
that  if  appellee  while  testifying  as  a  witness 
in  the  other  case,  'wilfully  stated  or  in  sub- 
stance gave  evidence'  (set  forth  as  pleaded) 
'and  that  said  statements,  were  materiallj 
false,  and  at  the  time  plaintiff  made  them  he 
knew  they  were  false,  the  law  is  for  the 
defendant.'  It  is  insisted  for  appellant  that 
the  jury  should  have  been  told  instead  if  the 
plaintiff  on  the  trial  mentioned  made  state- 
ments which  were  false,  the  justification  is 
well  grounded  if  such  statements  were  not  in 
fact  true.  That  is  not  the  law.  The  crime 
of  false  swearing  or  perjury  involves  a  wil- 
ful, corrupt  misstatement  o^  a  fact,  which 
may  be  either  that  the  witness  wilfully  tes- 
tifies to  a  fact  as  true  which  he  knows  to  he 
untrue,  or  so  testifies  to  a  fact  as  being  within 
his  knowledge  when  he  knows  that  it  was  not. 
It  is  the  corrupt  purpose  of  the  witness  in 
every  instance  that  is  the  basia  and  an  es- 
sential ingredient  of  the  crime.  In  nearly 
every  disputed  case  somebody  is  mistaken, 
misconceives  or  misrecoUects.  Innocent  mis- 
takes in  evidence  are  not  criminal,  and  con- 
stitute neither  perjury  nor  false  swearing. 
'The  offense  consists  in  swearing  falsely  and 
corruptly,  without  probable  cause  of  belier 
not  in  swearing  rashly  or  inconsiderately  ac- 
cording to  belief." 

In  Dwindles  v.  Aikin,  2  Tyler  (Vt)  75,  an 
action  for  slanderous  words  imputing  to  the 
plaintiff  the  crime  of  perjury,  it  was  said: 
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misapprehension  or  mistake,  may  have  sworn 
false.  It  was  too  late,  at  the  trial,  to  say, 
in  substance,  'the  plaintiff  has  sworn  falBe^ 
but  it  may  have  proceeded  from  mistake,  and 
may  not  have  been  corrupt.  I  did  not  in- 
tend by  the  words  more  than  this.'  The  de- 
fense, to  be  available,  must  be  as  broad  as 
the  charge;  the  evidence  relied  on  was  Mi 
justification.  When  a  defendant  has  made  a 
charge,  he  cannot,  afterwards,  be  permitted 
to  say,  I  did  not  intend  what  my  words 
legally  imply.  The  intent  must  be  collected 
from  the  expressions  used,  when  they  have  a 
certain  and  definite  meaning.  The  jury  can- 
not rightfully  indulge  in  conjectures  that  are 
not  warranted  by  the  legal  import  of  the 
words  spoken.  But  if  it  is  doubtful  whether 
the  words  impute  a  crime,  or  may  be  satisfied 
'  by  ascribing  to  them  a  meaning  which  renders 
them  not  actionable,  then  the  intent  may  be- 
come a  fair  subject  of  inquiry  before  a  jury." 

In  McGlemery  v.  Keller,  3  Blackf.  (Ind.) 
488,  an  action  on  the  case  in  which  some 
counts  were  for  slander  in  charging  the  plain- 
tiff with  having  committed  perjury,  it  was 
said:  "It  is  also  objected  that  the  court  re- 
fused to  instruct  the  jury  that  if  the  plaintiff 
swore  false  on  the  trial  in  question,  though 
on  an  immaterial  point,  he  could  not  recover. 
There  is  no  error  in  this  refusal.  The  de- 
fendant had  charged  the  plaintiff  with  per- 
jury, and  had  pleaded  in  justification  that 
the  charge  was  true.  To  support  his  plea, 
he  was  bound  to  show  that  the  plaintiff  had 
sworn  false  on  the  trial,  to  a  matter  mate- 
rial to  the  issue.  If  the  matter  sworn  to  was 
immaterial  there  was  no  perjury,  and  the  de- 
fendant's charge  was  without  foundation." 

In  Harbison  v.  Shook,  41  111.  141,  an  action 
on  the  case  for  slander  in  charging  the  plain- 
tiff with  having  committed  perjury  and  with 
having  sworn  falsely,  the  court  said:  "The 
plea  of  justification  avers,  that  defendant 
in  error  did  wickedly,  wilfully  and  corruptly 
swear  falselv  to  a  certain  matter  in  a  suit 
between  Munduff  and  Harbison,  and  that  he 
committed  wilful  and  corrupt  perjury.  To 
sustain  this  plea,  therefore,  it  was  essential 
that  he  should  have  proved  that  defendant  in 
error  did  commit  perjury.  It  may  be  that  1m 
undertook  more  by  his  plea  than  was  re- 
quired, as  under  the  counts  on  the  statute  it 
was  only  necessary  to  have  averred  and 
proved  that  he  had  sworn  falsely,  to  have 
established  a  justification.  But,  having 
averred  that  he  was  guilty  of  perjury  he  was 
bound  to  prove  it  to  sustain  his  plea,  and 
not  only  so,  but  by  the  same  measure  of  proof 
which  it  would  have  required  to  have  con- 
victed of  perjury.  It  therefore  follows  that 
the  fourth  instruction  was  correct  and  prop- 
erly given." 

In  Sanford  v.  Gaddis,  13  111.  320,  it  was 
said:     "If  the  averment  in  a  declaration  be 


general,  charging  the  defendant  with  having 
said  of  the  plaintiff  that  he  had  sworn  false- 
ly, without  reference  to  any  judicial  or  other 
proceeding  in  which  an  oath  oould  have  been 
lawfully  administered,  a  plea  of  justification 
pointing  out  to  the  plaintiff  the  time,  place 
and  occasion  of  his  false  swearing,  and  alleg- 
ing the  truth  of  the  words  spoken,  would  be 
good.  If  the  charge  be  of  having  sworn 
falsely  in  a  judicial  proceeding,  without  the 
necessary  averments  to  make  the  slander 
amount  to  an  imputation  of  perjury,  then  a 
plea  of  justification  that  the  plaintiff  did 
swear  falsely  in  the  particular  proceeding 
would  be  sufficient;  but  if  the  declaration  be 
so  framed  as  to  show  that  the  defendant,  by 
the  slanderous  words,  intended  to  impute  per- 
jury to  the  plaintiff  in  a  particular  case,  the 
defendant  can  only  justify  having  made  such 
a  charge  by  showing  that  the  plaintiff  com- 
mitted perjury  in  the  case  alluded  to.  The 
justification  must  in  all  cases  be  coextensive 
with  the  slander,  and  need  not  go  further.** 

In  Gorton  v.  Keeler,  61  Barb.  (N.  Y.)  475, 
the  court  said:  "This  is  an  action  for  slan- 
derous words  imputing  to  the  plaintiff  the 
crime  of-  perjury.  The  only  questions  in  the 
case  arise  upon  the  offer  of  the  defend- 
ant, on  the  trial,  to  prove  in  justification 
of  the  charge,  and  also  in  mitigation  of 
damages,  the  facts  set  out  in  the  answer. 
The  offer  was  overruled,  and,  I  tlunk 
properly.  The  snbstanoe  of  the  answer  is 
that  in  a  certain  suit  theretofore  pending 
before  a  justice  of  the  peace,  the  plaintiff  was 
sworn  as  a  witness,  and  gave  testimony,  mate- 
rial to  the  issue,  which  was  untrue;  and  that 
whatever  the  defendant  said  of  the  plaintiff 
had  exclusive  reference  to  soch  testimonv. 
The  matter  tiius  pleaded  and  offered  to  be 
proved,  was  clearly  insufficient  as  a  justi- 
fication because  it  did  not  contain  an  aver- 
ment that  the  plaintiff  knew  the  testimony 
given  by  him  to  be  f^lse,  or  that  be  testified 
corruptly.  In  other  words,  the  averment  in 
the  answer  might  be  true,  and  yet  the  plain- 
tiff be  innocent  of  the  crime  of  perjury. 
...  An  answer,  in  justification,  necessarily 
insists  upon  the  truth  of  the  charge,  and  it 
must  all^e  facts  showing  that  the  plaintiff 
is  guilty  of  the  offense  or  disreputable  con- 
duct imputed  to  him — but  with  the  motive  of 
the  defendant  in  making  the  imputation,  it 
has  nothing  to  do.*' 

In  Hopkins  v.  Smith,  8  Barb.  (N.  T.)  599, 
.  an  action  for  slander,  the  court  said  that  in 
order  to  justify  a  charge  of  perjury  "the  de- 
fendant must  prove  all  the  particulars 
which  constitute  the  crime  of  perjury;  viz. 
the  deliberate  deposition,  the  lawfully  admin- 
istered oath,  the  judicial  proceedings,  the  ab- 
soluteness of  the  matter  testified  to,  its  ma- 
teriality to  the  point  in  question  direct  or 
collateral,  and  its  falsity." 
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In  Downey  v.  Dillon,  52  Ind.  442,  an  action 
for  libel  and  slander,  it  was  said:  ''We  have 
seen  that^  by  the  allegations  of  the  complaint, 
the  defendant  published  the  words,  meaning 
and  intending  thereby  to  impute  to  the  plain- 
tiff the  crime  of  perjury.  The  words  pub- 
lished, in  reference  to  the  plaintiff's  testimony 
upoQ  the  trial  of  the  cause  mentioned,  are 
clearly  susceptible  of  that  meaning.  In  order 
to  a  justification,  the  answer  should  al- 
lege fact«  sufficient  to  show  that  the  plain- 
tiff did  commit  perjury  upon  the  trial.  The 
court  below  thought  the  substance  of  this 
paragraph  embraced  by  the  general  denial, 
and  therefore  struck  it  out.  If  the  paragraph 
contains  any  ground  of  defense,  it  is  perhaps 
an  argumentative  denial  that  by  the  words, 
the  defendant  intended  to  impute  to  the 
plaintiff  the  crime  of  perjury,  and  a  like 
denial  of  the  malice.  But  these  are  covered 
by  the  general  denial,  and  the  court  com- 
mitted no  error  in  striking  the  paragraph 
out.  The  sixth  paragraph  of  the  answer,  to 
which  a  demurrer  was  sustained,  was  pleaded 
to  the  second  paragraph  of  the  complaint,  and 
was  intended  as  a  justification.  It  alleges, 
that  upon  the  trial  of  the  cause  in  the  Wa- 
bash circuit  court,  certain  matters  material 
to  the  issue*  in  that  cause  were  testified  to 
by  the  plaintiff,  setting  them  out,  but  it  does 
not  allege  that  the  plaintiff  corruptly  or 
knowingly  made  the  statements,  nor  does  it 
allege  that  he  knew  them  to  be  false.  The 
only  allegation  in  tiiat  respect  is  the  follow- 
ing: 'Which  evidence  so  given  by  plaintiff 
was  false  and  known  at  the  time  to  be  false.' 
It  is  not  charged,  as  will  be  seen,  that  the 
evidence  was  known  by  the  plaintiff  to  be 
false.  This  paragraph  does  not  state  facts 
sufficient  to  constitute  perjury.  It  does  not 
show  that  the  plaintiff's  testimony  was  wilful 
or  corrupt.  See  authority  last  cited,  sec.  214. 
There  was  no  error  in  sustaining  the  de- 
murrer to  this  paragraph.  The  eighth  par- 
agraph of  the  answer  was  pleaded  to  the 
second  paragraph  of  the  complaint,  and  by 
it  the  defendant  says,  'He  admits  that  at 
the  April  term,  1873,  of  the  Wabash  circuit 
court,  a  cause  was  tried  therein,  in  which 
the  state  of  Indiana  was  plaintiff,  and  one 
Benjamin  Sharpe  was  defendant;  and  he  al- 
leges that  during  the  progress  of  said  trial 
it  became  and  was  material  to  know  the 
general  character  of  Mary  £.  Downey,  a 
daughter  of  this  defendant,  and  who  had  been 
called  and  duly  sworn  as  witness,  and  testified 
therein;  and  thereupon  the  plaintiff  herein 
was  called  and  duly  sworn  as  a  witness  in 
said  cause,  and  testified  therein,  and,  among 
other  things,  testified  that  one  John  Logan 
had  told  plaintiff  said  Mary's  character  was 
bad,  and  that  said  witness  had  heard  John 
Logan  say  said  Mary's  character  was  not 
good,    all    of    which    testimony    was    false. 


and  known  to  be  false  by  said  plaintiff  at 
the  time  it  was  so  given;  wherefore  the  de- 
fendant says  plaintiff  in  giving  said  testimony 
was  guilty  of  a  wilful  and  corrupt  perjury, 
and  the  defendant  justifies  the  speaJcing  of 
the  words  complained  of.'  A  demurrer  to  this 
paragraph,  for  want  of  sufficient  facts,  was 
sustained,  and  the  defendant  excepted.  To 
constitute  the  crime  of  perjury,  the  false 
swearing  must  be  wilful  and  corrupt,  2  G. 
k  H.  450,  §  40.  The  answer  in  question  does 
not  aver  that  the  plaintiff  wilfully  or  corrupt- 
ly swore  as  is  imputed  to  him.  The  statutory 
words  'wilfully  and  corruptly/  seem  to  con- 
stitute an  essential  element  in  the  description 
of  the  offense.  It  is  sufficientlv  averred  that 
the  testimony  was  false,  and  that  the  plaintiff 
knew  it,  but  this  does  not  come  up  to  the 
statutory  description  of  the  crime." 

Labceny  OB  Thett. 

In  Hall  V.  Adkins,  59  Mo.  144,  it  was  held 
that  a  charge  of  larceny  was  not  justified 
by  proof  of  a  breach  of  trust  in  that  plaintiff 
wrongfully  disposed  of  corn  lawfully  in  his 
possession  as  lessee  for  the  purpose  of  sale 
to  realize  money  to  pay  rent. 

In  Vorhees  v.  Toney,  32  Okla.  670,  122  Pac. 
552,  an  action  for  slander,  in  charging  the 
plaintiff  with  the  crime  of  larceny,  by  saying 
that  he  was  a  thief,  the  court  said:  "It 
will  be  noticed  that  the  facts  pleaded  in  the 
answer  are  pleaded,  not  in  mitigation  of  dam- 
ages, but  as  justification  for  the  charge.  The 
importance  of  this  distinction  must  be  borne 
in  mind.  When  one  charges  another  with  a 
distinct  crime,  he  does  so  at  his  peril.  He 
makes  a  distinct  and  specific  charge  affecting 
the  moral  character  of  the  other.  When 
called  to  account,  in  order  for  him  to  justify 
this  charge,  he  must  be  able  to  prove  it,  and 
he  must  be  able  to  prove  the  exact  offense 
charged,  and  not  some  other  similar  offense. 
The  general  rule  is  announced  in  Bodine  v. 
Times-Journal  Pub.  Co.  26  Okla.  135,  110 
Pac.  1096,  31  L.B.A.{N.6.)  147,  where  it  is 
said  in  the  syllabus:  'A  plea  of  justification 
in  an  action  for  libel,  to  be  a  defense,  requires 
great  certainty  of  averment,  and  must  justify 
the  sting  of  the  very  charge  alleged;  it  is  not 
permissible  to  set  up  a  charge  of  the  same 
general  nature,  but  distinct  as  to.  the 
particular  subject."  There  are  many  cases 
illustrating  this  rule.  ...  In  Ricket  v. 
Stanley  [6  Blackf.  (Ind.)  169]  and  Buckner 
V.  Spaulding  [127  Ind.  229,  26  N.  E.  792] 
supra,  it  was  held  that  a  charge  of  adultery 
with  one  person  cannot  be  justified  by  a  plea 
of  adultery  with  another.  In  Youngs  v. 
Adams  [113  Mich.  199]  supra,  it  was  held 
that  a  charge  of  being  a  thief  cannot  be  jus- 
tified by  showing  that  the  plaintiff  was  guilty 
of  cheating,   fraud,   or   false   pretenses.     In 
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Andrews  v.  Vanduzer  [11  Johns.  (N.  Y.)  38] 
supra,  and  Bowns  v.  Hawley  [112  Mass.  237] 
supra,  it  was  held  that  a  charge  that  the 
plaintiff  was  guilty  of  sodomy  with  one  beast 
could  not  be  justified  by  showing  that  he  was 
guilty  of  that  offense  with  another.  In 
Dillard  V.  Collins  [26  Grat.  (Va.;  343]  supra, 
it  was  held  that  a  charge  of  horse  stealing 
could  not  be  justified  by  showing  that  the 
plaintiff  had  stolen  a  hog  or  cow.  These 
cases  illustrate  the  regard  which  the  law  has 
for  man's  reputation,  and  the  exact  nature  of 
the  proof  which  is  required  to  justify  an 
attack  upon  a  man's  good  name.  Many  other 
cases  are  collected  in  notes  to  be  found  in  01 
Am.  St.  Rep.  285,  and  31  L.R.A.(N.S.)  132. 
The  rule  established  by  these  authorities  may 
seem  harsh;  but  these  cases  and  numerous 
others  cited  in  the  notes  referred  to  establish 
it  by  the  overwhelming  weight  of  authority." 

In  Welker  v.  Butler,  16  111.  App.  209,  an 
action  on  the  case  for  slander  in  the  use  of 
words  imputing  to  the  plaintiff  the  crime  of 
larceny,  it ^ was  said:  "Tlie  court  gave  for 
the  defendant  the  following  instruction: 
The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff, 
Welker,  was  at  the  time  the  language  is 
alleged  to  have  been  used  taking  the  prop- 
erty of  the  defendant  with  the  intention  of 
converting  it  to  his  own  use,  then  they  will 
find  for  the  defendant.  This  was  clearly 
erroneous;  the  defense  of  justification  could 
be  made  only  by  establishing  every  element 
necessary  to  constitute  the  crime  of  larceny, 
though  it  would,  under  the  present  statute, 
require  but  a  preponderance  of  testimony  for 
this  purpose.  R.  S.  c*ap.  126,  §  3.  This  in- 
struction, however,  would  warrant  the  jury — 
indeed,  require  them — to  find  for  defendant 
if  the  plaintiff  had  been  guilty  of  a  mere 
trespass  with  regard  to  the  defend  akiVs  prop- 
erty, omitting  entirely  the  element  of  an 
intent  to  steal,  the  felonious  intent  which  is 
a  necessary  ingredient  of  the  crime.  It  was 
not  even  important  under  this  instruction 
that  the  plaintiff  should  have  known  it  was 
the  property  of  d^endant.  This  instruction, 
when  applied  to  the  peculiar  facts  of  the  ease, 
must  have  had  great  weight  with  the  jury  in 
producing  the  verdict  for  defendant.'' 

In  Murphy  v.  Olb^ding,  107  la.  647,  78  N. 
W.  206,  an  action  for  slander  in  imputing  to 
the  plaintiff  the  crime  of  larceny,  the  court 
said:  "Viewed  in  its  most  favorable  light 
for  defendant^  the  evidence  discloses  the  fol- 
lowing state  of  facts.  Defendant  was  the 
owner  of  the  wire,  which  was  attached  to  posts 
set  on  or  near  the  line  between  his  and  plain- 
tiff's farm.  Plaintiff  took  the  wire  off  the  old 
posts,  and  put  it  upon  new  ones  set  by  him 
on  or  near  the  line,  where  it  still  remains.  It 
also  appears  that  plaintiff  thought  he  had  a 
right  to  some  of  the  wire,  as  he  was  rebuild- 


ing the  fence  because  of  the  defective  condi- 
tion of  the  old  posts.  There  are  many  reasons 
why  this  did  not  constitute  larceny.  In  ths 
first  place,  the  wire  attached  to  the  old  posts 
was  a  part  of  the  realty;  and  plaintiff,  in 
taking  it  therefrom,  and  attaching  it  to  his 
own,  was  guilty  of  nothing  more  than  a  tres- 
pass upon  defendant's  property.  The  wire  in 
this  case  was  a  part  of  the  realty,  and,  as  the 
severance  was  made  by  the  wrongdoer  him- 
self, his  use  of  the. wire  in  the  manner  shown 
is  not  larceny,  for  the  reason  that  he  did  not 
take  and  carry  away  the  personal  property  of 
another.  That  which  was  severed  was  in  his 
possession  as  a  part  of  the  realty.  '  State  v. 
Berryman,  8  Nev.  262;  People  v.  Williams,  35 
Cal.  671;  Langston  v.  State,  96  Ala.  44,  11 
So.  334.  If  plaintiff,  after  taking  the  wire, 
had  abandoned  it,  even  for  a  short  period 
of  time,  and  subsequently  carried  it  away,  or 
appropriated  it  to  his  own  use,  he  might  have 
been  guilty  of  the  crime  charged.  4  Blacii:- 
stone  Commentaries,  p.  232;  Holly  v.  State, 
64  Ala.  238;  State  v.  Parker,  34  Ark.  15S; 
State  V.  Hall,  6  Har.  (Del)  492.  Again, 
there  is  no  evidence  of  the  animus  furandi. 
Plaintiff  simply  placed  the  wire  on  new  posts, 
in  almost  exactly  the  same  situation  as  before 
he  removed  it  from  the  old,  and  there  was 
no  evidence  of  any  intent  to  convert  the  prop- 
erty to  his  own  use.  State  v.  Barrackmore, 
47  la.  684.  ISiere  was  no  evidence  to'  support 
the  verdict  returned,  and  the  court  should 
have  sustained  plaintiff's  motion  for  a  new 
trial." 

Thus  in  Burkhiser  v.  Lyons  (Tex.)  167  S. 
W.  244,  an  action  for  slander,  it  was  said: 
"In  paragraph  -20  of  the  petition,  herein- 
before copied,  there  is  an  allegation  tliat  ap- 
pellant had  called  appellee  a  thief,  and 
further  there  is  an  allegation  of  a  charge  of 
thaft  of  hay.  Appellant  admitted  using  the 
language  set  out  in  that  paragraph,  and  the 
court,  on  account  of  that  admission,  instruct- 
ed a  verdict  for  appellee  regardless  of  his 
evidence  of  justification.  There  was  evidence 
which  tended  to  show  that  appellee  had  been 
entrusted  by  appellant  with  authority  to  buy 
two  mules,  and  he  did  so,  agreeing  to  pay 
therefor  the  sum  of  $450,  but  represented  to 
appellant  that  he  had  paid  $560  for  the 
mules,  and  obtained  from  appellant  by  that 
false  pretext,  the  sum  of  $100.  '  "Theft''  is 
the  fraudulent  taking  of  corporeal  personal 
property  belonging  to  another  from  his  pos- 
session, or  from  the  possession  of  some  person 
holding  the  same  for  him,  without  his  con- 
sent, with  intent  to  deprive  the  owner  of  the 
value  of  the  same,  and  to  appropriate  it  to 
the  use  or  benefit  of  the  person  taking.' 
Penal  Code,  art.  1329.  That  article  stending 
alone  would  not  include  other  fraudulent  con- 
versitms  of  property;  but  in  article  772  of  the 
Code  of  Criminal  Procedure  theft  is  made  to 
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include  'swindling  and  all  tinlawfiil  acquisi- 
tions of  personal  property  punishable  by  the 
penal  code.'  Swindling  is  defined  as:  The 
acquisition  of  any  personal  or  movable  prop- 
erty, money,  or  instrument  of  writing  convey- 
ing or  securing  a  valuable  right,  by  means  of 
8ome  false  or  deceitful  pretense  or  device,  or 
fraudulent  representation,  with  intent  to  ap- 
propriate the  same  to  the  use  of  the  party 
80  acquiring,  or  of  destroying  or  impairing 
the  rights  of  the  party  justly  entitled  to  the 
same.'  Evidence  of  an  agent  buying  property 
for  a  certain  price,  and  then  drawing  a  check 
on  his  principal  for  a  much  larger  sum  to 
pay  for  the  same,  would  be  swindling,  and 
would  be  comprehended  under  the  terms 
*theft.*  It  was  not  necessary  that  appellee 
should  in  terms  have  told  appellant  that  ha 
paid  $550  for  the  mules  when  he  really  had 
purchased  them  for  $450;  but  the  false  pre- 
text would  be  implied^,  from  the  conduct  of 
appellee  in  drawing  the  check  for  the  greater 
sum.  Appellee  had  no  authority  to  draw  the 
clieck  for  anything  but  the  money  to  pay  for 
the  mules.  He  knew  that  appellant  would 
think  it  was  for  the  mules  and  would  pay 
it.  It  was  a  false  pretense  by  which  appellee 
obtained  $100  from  appellant  which  he  in- 
tended to  appropriate  and  did  appropriate 
to  his  own  use.  Under  the  law  and  in  geji- 
eral  acceptation  it  was  theft,  and  proof  of  it 
was  a  justification  of  the  charge  that  appellee 
wasa 'thief.'" 

In  Abraham  v.  Baldwin,  52  Fla.  151,  10 
Ann.  Cas.  1148,  42  So.  591,  10  L.R.A.(N.S.) 
1051,  an  action  for  slander  in  imputing  theft, 
the  court  said:  "In  order  to  justify  words 
imputing  a  crime  the  party  justifying  must 
produce  evidence  of  the  acts  and  intent  which 
are  the  material  elements  of  the  crime  im- 
puted." 

So  in  Gardner  v.  Self,  15  Mo.  480,  it  was 
said'  "Gardner  brought  an  action  on  the  case 
against  Self  for  slanderous  words  spoken  by 
Self.  The  defendant  pleaded  the  statutory 
plea  under  the  Act  of  1847.  The  declaration 
charged  the  utterance  by  the  defendant  of 
many  phrases,  imputing  to  the  plaintiff  a 
disposition  to  steal;  but  there  was  only  one 
direct  charge  of  theft  made  by  defendant,  and 
that  was  that  the  plaintiff  had  'stolen  a  dollar 
from  Lea  &  Price.'  On  the  trial  the  evidence 
on  the  part  of  the  plaintiff  was  confined  to 
the  proof  of  the  words  spoken  by  the  defend- 
ant, charging  him  with  having  stolen  a  dollar 
from  Lea  &  Price.  The  defendant  offered  to 
read  a  deposition  of  one  Wm.  S.  Lea  to  prove 
that  the  plaintiff  stole  a  dollar  from  James  A. 
Bates,  but  the  court  on  the  motion  of  the 
plaintiff  excluded  the  deposition.  A  verdict 
was  rendered  for  the  plaintiff  for  $250;  and 
the  defendant  moved  for  a  new  trial  and  in 
arrest  of  judgment.  Some  papers  are  copied 
upon  the  transcript  that  are  in  shape  of  in- 
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struct  ions  to  the  jury,  but  ^  they  are  not  in 
any  bill  of  exceptions.  The  motions  for  a 
new  trial  and  in  arrest  of  judgment  were 
overruled.  The  deposition  of  Lea  was  prop- 
erly excluded.  The  only  charge  of  actual 
theft  of  a  dollar,  was  the  charge  of  stealing 
a  dollar  from  Lea  &  Price.  For  making  this 
charge  the  defendant  was  sued  and  the  evi- 
dence that  plitintiff  had  stolen  a  dollar  from 
Bates  was  not  pertinent  to  the  matter  in 
issue,  nor  could  the  plaintiff  be  called  on  to 
meet  such  new  charge.  As  far  as  the  case  is 
shown  by  the  bill  of  exceptions  the  motion  for 
a  new  trial  was  properly  overruled,  and  as 
the  declaration  contains  words  clearly  ac- 
tionable the  action  in  arrest  of  judgment  was 
rightly  overruled." 

And  in  Anonymous,  3  How.  Pr.  (N.  Y.) 
406,  it  was  held  that  in  an  action  of  slander 
in  charging  the  plaintiff  with  being  a  thief, 
under  the  Code  (§  128),  an  answer  setting 
up  a  justification  must  contain  a  statement 
of  the  facts  which  constitute  the  defense  in 
ordinary  and  concise  language. 
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Pennsylvania  Supreme  Court — March  6,  1916. 
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Streets  and  Hlshwatya  —  Injury  from 
Defect  -—  RlKht  of  Mnnleipality  to 
Indemnity  from  Abutter. 

A  judgment  against  a  ciiy  for  injuries  to 
a  pedestrian  from  the  icy  condition  of  a  side- 
walk, in  an  action  in  which  the  property 
owner  was  notified  to  defend,  is  not  conclusive 
against  the  owner  as  to  any  defense  which, 
idiile  relevant  to  her,  could  not  have  been 
introduced  in  the  action  against  the  city. 

[See  note  at  end  of  this  case.] 

Same. 

A  city  is  not  entitled  to  recover  of  a  prop- 
erty owner  damages  paid  to  a  pedestrian  for 
injuries  resulting  from  the  icy  condition  of 
the  sidewalk  in  front  of  the  owner's  prop- 
erty, where  the  judgment  against  the  city 
was  based  on  evidence  of  constructive  notice 
of  the  conditloin  of  the  walk  for  a  period  of 
ten  days,  while  at  the  time  of  the  accident 
the  premises  were  occupied  by  a  tenant,  and 
no  actual  notice  of  the  condition  of  the  side- 
walk was  brought  to  the  owner,  and  she  had 
not  visited  the  house  or  been  in  its  neighbor- 
hood during  the  continuance  of  the  nuisance. 

[See  note  at  end  of  this  case.] 
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Appeal  from  Ck>urt  of  Common  Pleas, 
Philadelphia  county:     Aubenbied,  Judge. 

Action  by  City  of  Philadelphia,  plaintiff, 
against  Emma  C.  Bergdoll  defendant.  Judg- 
ment for  defendant,  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Affibmbs). 

Thomaa    Boylan,    Michael    J,    Ryan    and 
Paul  Reilly  for  appellant. 
R.  Stuart  Smith  for  appellee. 

[546]  MoscHZiSKEB,  J. — ^The  material  facts 
here  involved  are  sufficiently  stated  [547]  in 
the  following  excerpt  from  appellant's  his- 
tory of  the  case:  "On  December  17,  1910, 
John  Hibberd  was  injured  as  a  result  of  a 
fall  on  an  ice-covered  sidewalk  in  front  of 
2209  South  Sixty-seventh  street,  Philadel- 
phia. This  property  belonged  to  Emma  C. 
Bergdoll.  Hibberd  brought  suit  against  the 
City  of  PhiladelphiJet,  and,  on  October  16, 
1913,  secured  a  verdict  for  $3,600.  The 
ground  of  his  recovery  was  that  the  city  had 
negligently  permitted  an  accumulation  of  ice 
and  snow  to  be  and  remain  upon  the  pave- 
ment in  question.  Ko  actual  notice  of  the 
defective  condition  of  the  sidewalk  was 
brought  home  to  the  city,  but  there  was  evi- 
dence of  constructive  notice  (through  the  ex- 
istence of  the  nuisance  for  a  period  of  ten 
days).  Judgment  was  entered  upon  the  ver- 
dict and  the  city  appealed  to  the  Supreme 
Court,  where  the  judgment  was  affirmed 
( Hibberd  v.  Philadelphia,  245  Pa.  St.  265,  91 
Atl.  486).  ^The  city  paid  to  Hibberd  the 
amount  of  his  verdict,  with  interest  and  costs. 
During  the  pendency  of  Hibberd's  suit,  and 
before  trial,  the  city  caused  a  notice  to  be* 
served  upon  Emma  C.  Bergdoll,  the  owner 
of  premises  2209  South  Sixty-seventh  street, 
warning  her  to  come  in  and  defend  said  suit, 
as  the  city  would  look  to  her  for  reimburse- 
ment in  tJie  event  of  a  recovery  by  Hibberd 
against  the  municipality.  After  paying  the 
amount  of  the  Hibberd  judgment  and  costs, 
the  city  brought  a  suit  in  trespass  against 
Emma  C.  Bergdoll  for  reimbursement  of  the 
loss  to  which  it  was  subjected  as  a  result 
of  Hibberd's  accident.  The  action-over  came 
on  for  trial  on  May  10,  1915.  It  was  agreed 
between  the  parties  that  the  record  in  the 
case  of  Hibberd  v.  City  of  Philadelphia  should 
be  admitted  in  evidence,  and  that  the  notes 
of  testimony  at  that  trial  Bhould  be  considered 
as  part  of  the  testimony  before  the  jury. 
It  was  also  agreed  that  the  city  had  paid 
the  amount  of  Hibberd's  judgment,  that  Mrs. 
Bergdoll  had  been  notified  to  come  in  and  de- 
fend the  Hibberd  suit,  and  that  the  amount 
of  the  city's  claim,  if  entitled  to  recover, 
was  $3,879.45,  as  of  May  10,  1915,  the  date 
of  trial.  The  defendant  offered  [548]  in  evi- 
dence a  lease  (dated  April  26,  1909)  for  2209 


South  Sixty-seventh  street,  from  Mrs.  Berg- 
doll to  one  W.  Jeffrey,  as  tenant,  and  it 
was  agreed  that  this  tenant  was  in  possession 
of  said  premises  (under  said  lease)  at  the 
time  of  Hibberd's  accident  (and  had  held 
possession  continuously  from  the  date  of  the 
lease).  The  city  and  the  defendant  each 
submitted  a  point  for  binding  instructions. 
The  city's  point  was  declined,  the  defend- 
ant's point  was  affirmed,  and  under  instrac- 
tions  from  the  trial  judge  the  jury  returned 
a  verdict  in  favor  of  the  defendant.  The 
city  then  moved  for  judgment  non  obstante 
veredicto,  and  its  motion  was  dismissed. 
From  the  judgment  entered  upon  the  verdict 
in  favor  of  the  defendant  the  city  has  taken 
this  appeal,  and  contends  that  it  is  entitled 
to  judgment  non  obstante  veredicto." 

While  the  judgment  against  the  city  may 
conclude  Mrs.  Bergdoll  so  far  as  the  facts 
relating  to  the  slippery  condition  of  the  pave- 
ment, the  injury  to  Mr.  Hibberd,  his  due 
care  at  the  time  of  the  accident,  and  the 
amount  of  the  damages  suffered  by  him,  are 
concerned,  yet  she  was  not  estopped  thereby 
from  showing  at  the  trial  of  the  case  against 
her  that,  under  the  circumstances  involved, 
she,  individually,  had  not  been  guilty  of  any 
act  of  negligence  toward  the  injured  man. 
In  other  words,  granting  that  the  judgment 
against  the  city  is  conclusive  in  the  present 
ease  as  to  every  fact  directly  or  necessarily 
involved  in  the  prior  suit,  yet  such  judg- 
ment cannot  be  extended  as  a  definitive  ad- 
judication beyond  the  issues  necessarily  de- 
termined by  it;  therefore,  Mrs.  Bergdoll  was 
not  precluded  from  relying  upon  any  defense 
which,  while  relevant  to  her,  yet  could  not 
have  been  introduced  in  the  action  against 
the  city.  As  a  matter  of  fact,  the  present 
defendant  took  no  active  part  in  the  prior 
trial,  but,  even  had  she  done  so,  the  issues 
there  involved  could  not  have  been  extended 
so  as  to  comprehend  the  prime  point  upon 
which  the  trial  under  review  turned,  i.  e., 
lack  of  notice  to  the  owner,  for  such  a  de- 
fense would  have  been  entirely  irrelevant  in 
the  case  [649]  against  the  city.  Since  there 
was  no  attempt  to  prove  actual  notice  to 
Mrs.  Bergdoll,  or  to  show  circumstances  in- 
dicating knowledge  on  her  part  concerning 
the  fact  of  the  snow  upon  the  pavement — the 
property  in  question  being  in  the  possession 
of  a  tenant — ^the  owner  lacked  notice  of  any 
nature  concerning  the  dangerous  condition  of 
the  sidewalk;  hence^  under  the  circumstances, 
she  could  not  be  held  guilty  of  neglect  of 
duty  in  not  remedying  it.  Judge  Orlady 
well  discusses  the  principles  just  referred  to 
in  Fowler  v.  Jersey  Shore,  17  Pa.  Super.  Ct- 
366,  372-373;  also  see  Philadelphia  ▼.  Vare,. 
245  Pa.  St.  178,  180,  91  Atl.  234. 

Facts  adequate  to  sustain  a  finding  that 
a  municipality  had  constructive  notice  of  the 
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dangerous  condition  of  a  pavement,  may  be 
entirely  insufficient  to  justify  such  a  conclu- 
sion in  tbe  case  of  an  owner,  when  the  prop- 
erty in  question  is  leased  to  and  in  the  cx- 
dusive  possession  of  a  tenant.  While  it  waa 
proved  in  the  case  against  the  city  that  the 
dangerous  condition  of  the  pavement  had  ex- 
isted for  at  least  ten  days  before  the  acci- 
dent, and,  on  this  showing,  the  jury  very 
properly  were  permitted  to  find  that  the 
municipality  had  constructive  notice  thereof, 
3'et,  on  the  trial  under  review,  no  express 
notice  of  the  dangerous  condition  of  the  pave- 
ment was  brought  home  to  Mrs.  BergdoU, 
vrho  was  an  owner  out  of  possession,  and  no 
facts  were  proved  from  which  constructive 
notice  to  her  could  have  been  found;  the 
property  was  occupied  by  a  tenant,  and  it 
was  not  proved  that  the  landlady,  or  her 
agent,  had  visited  the  house,  or  were  in  its 
neighborhood,  at  any  time  during  the  con- 
tinuance of  the  nuisance  which  caused  the 
accident,  or  that  she  had  at  any  time  seen, 
or  should  have  seen  or  known  of,  the  danger- 
ous condition  of  the  pavement,  nor  was  any- 
thing else  shown  to  justify  an  inference  of 
notice  to  l^r. 

Many  authorities  have  been  cited  to  us,  but 
it  seems  necessary  to  notice  only  a  few  of 
them.  New  Castle  ▼.  Kurtz,  210  Pa.  St.  188, 
187,  1  Ann.  Cas.  948,  50  Atl.  989,  105  Am.  St. 
Rep.  798,  69  L.R.A.  488,  was  a  case  like  the 
present,  [550]  where  a  municipality  sued  the 
owner  of  a  property  to  recover  damages 
which  it  was  obliged  to  pay  to  one  who  had 
been  injured  by  falling  upon  an  icy  pavement. 
We  there  said,  referring  to  the  defendants: 
"They  were  owners  of  the  properties,  and 
the  tenants  were  and  had  been  for  many 
years  the  actual  occupiers  of  them.  The  ac- 
cident was  not  caused  by  the  bad  condition 
of  the  paviement,  or  its  want  of  repair,  but 
by  a  sudden  accumulation  of  ice.  . 
Whatever  the  duties  of  the  tenants  to  keep 
the  pavements  free  and  clear  of  ice  may  have 
been,  the  appellees  (owners),  out  of  posses- 
sion, with  the  pavement  in  proper  repair, 
.  .  .  were*  not  bound  to  keep  watch  and 
guard  over  the  pavement  to  prevent  the  for- 
mation of  ridges  of  ice  upon  it,  and,  if  so^ 
they  cannot  be  held  liable  for  an  injury  con- 
sequent upon  a  sudden  accumulation  of  ice 
there."  While  the  effect  of  a  municipal  ordi- 
nance is  referred  to  in  the  Kurtz  case,  yet 
our  decision  turned  really  on  the  fact  that 
the  owners  of  the  property  had  no  notice  of 
the  defective  condition  of  the  pavement. 

Ashley  v.  Lehigh,  etc.  Goal  Go.  232  Pa. 
St.  425,  427,  431,  81  Atl.  442,  is  an  instance 
where  recovery  was  allowed  by  a  borough 
against  a  property  owner  of  an  amount  which 
the  former  had  been  obliged  to  pay  to  one 
injured  by  a  fall  on  the  pavement  in  front 
of  the  latter's  premises.    It  was  not  a  snow 


and  ice  case,  but  one  where  the  sidewalk  had 
been  out  of  repair  and  in  a  dangerous  con- 
dition for  several  years  prior  to  the  accident, 
and  where  the  owner  had  failed  to  remedy 
the  fault  after  express  notice  from  the  bor- 
ough so  to  do.     A  municipal  ordinance  was 
proved  which  particularly  provided  that  it 
should  be  the  duty  of  all  owners  to  keep  their 
sidewalks   in   repair,  and   we   held   that,   in 
view  of  this  ordinance,  and  the  notice  to  the 
defendant,  he  had  failed  in  his  duty  and  re- 
covery could  be  had  against  him.     The  Ash- 
ley case  was  affirmed  per  curiam,  but  the 
opinion  of  the  court  below,  which  is  printed 
in  the  report,  expressly  recognizes  "The  gen- 
eral rule  is  that  when  [661]  premises  are  in 
good  repair  at  the  time  they  are   let,  and 
the  landlord  is  not  bound  by  the  lease  to 
keep  them  in  repair,  the  tenant  in  posses- 
sion, and  not  the  landlord,  is  liable  for  an 
injury  resulting  from  failure  to  repair  the 
pavement  in  front  of  the  premises,"  adding, 
"A  tenant  in  possession  may  reasonably  be 
held,  from  his  going  in  and  out  of  the  prem- 
ises, to  have  notice  of  an  obstruction  in  the 
pavement  in  front  of  them  as  soon  as  it  ex- 
ists; but  not  so  the  landlord,  who  may  not 
even  live  in  the  same  town  or  city,  or,  if  liv- 
ing in  it,  far  away  from  the  property  occupied 
by  his  tenant."    The  opinion  in  this  Ashley 
case  properly  explains  the  controlling  differ- 
ence l>9tween  it  and  the  Kurtz  case,  and  whv 
a  recovery  was  not  allowed  in  the  one  and 
permitted  in  the  other,  when   it  says,   "It 
is  plain,  however,  that  the  controlling  con- 
sideration in  that  (Kurtz)  case  was  the  ab- 
sence of  notice  to  the  o\vner,     .     .     .    whilo 
the     distinguishing     consideration     in     this 
(Ashley)    case  is  the  presence  of  that  ver 
notice,  which  preserved  between  the  boroug 
and  owner  the  liabilitv  basis." 

Finally,  the  language  employed  in  the  dis- 
cussion of  each  particular  case  must  be  con- 
sidered with  reference  to  the  peculiar  facts 
there  involved;  and  the  duty  of  a  landlord 
under  a  state  of  facts  such  as  shown  in 
McLaughlin  v.  Kelly,  230  Pa.  St.  251,  256, 
79  Atl.  562,  50  L.R.A.(N.S.)  306,  where  a 
standing  defect  in  a  pavement,  the  origin 
of  which  antedated  the  lease,  was  permitted 
to  continue,  although  the  owner  regularly 
visited  the  premises  during  the  occupancy 
of  his  tenant,  and  thus  was  put  upon  notice, 
is  quite  a  different  matter  from  the  duty 
of  an  owner  out  of  possession,  in  a  case- 
like the  present,  where  a  mere  accumulation 
of  snow  and  ice  caused  a  transient  danger 
to  arise,  and  where  there  was  no  evidence 
of  facts  from  which  even  constructive  no- 
tice to  the  landlord  could  be  found;  and 
this  distinction  must  be  kept  in  mind  in 
considering  what  is  said  in  the  McLaughlin 
case  concerning  the  duty  of  a  landlord  to 
take  notice. 
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It  is  unnecessary  to  discuss  or  determine 
what,  if  any,  [552]  right  Mrs.  Bergdoll,  as 
owner  of  the  property,  would  have  had,  to 
go  upon  the  premises  and  remove  the  snow, 
while  the  house  was  in  the  occupancy  of  her 
tenant,  had  she  received  due  notice  of  the 
dangerous  condition  of  the  sidewalk,  for,  as 
previously  noted,  there  was  no  proof  of  no- 
tice to  her — constructive  or  otherwise;  we 
taKe  occasion  to  state,  however,  that  we  see 
nothing  in  the  present  lease  to  diflferentiate 
this  case  from  the  ordinary  one  of  a  proper- 
ty in  the  exclusive  possession  of  a  tenant. 
It  may  also  be  well  to  note,  before  conclud- 
ing this  opinion,  that  the  only  ordinance 
here  placed  in  evidence  provides  that  it  shall 
"constitute  and  be  a  nuisance  to  suffer  or 
permit  snow  to  remain  more  than  six  hours 
after  the  same  may  cease  to  fall  on  a  paved 
footway  .  .  .  and  the  occupier,  or  the 
owner  of  such  premises  if  luioccupied,  shall 
be  liable  .  .  ."  (for  a  penalty  in  the  case 
of  a  breach  of  the  ordinance).  This  ordi- 
nance, if  it  proves  nothing  more,  at  least 
shows  a  declaration  by  the  proper  municipal 
authorities  to  the  effect  that  it  is  the  duty 
of  the  occupiers  of  real  estate  in  the  City 
of  Philadelphia  to  clean  snow  from  their 
sidewalks  and  that  it  becomes  the  duty  of 
owners  so  to  do  only  when  property  is  un* 
occupied.  With  this  announced  attitude  of 
the  city  before  him,  an  owner  of  real  es- 
tate, out  of  possession,  would  naturally  feel 
that  he  could  safely  look  to  the  "occupier" 
thereof  to  keep  the  sidewalk  clear  of  snow; 
and,  in  a  case  like  the  one  at  bar,  where 
there  is  an  absence  of  evidence  indicating  a 
special  obligation  upon,  or  express  undertak- 
4lig  by,  the  owner  to  clear  away  the  snow, 
or  showing  visits  by  her  to  the  property  in 
question  at  the  time  of  the  existence  of  the 
nuisance  created  by  the  snow,  or  indicating 
other  circumstances  from  which  knowledge 
thereof  on  her  part  could  reasonably  be  in- 
ferred, she  could  not  be  held  to  have  had 
<sonstructive  notice  of  the  dangerous  condi- 
tion of  the  sidewalk  from  mere  lapse  of 
time,  as  was  the  city  in  the  suit  against  it. 

The  assignments  of  error  are  overruled 
and  the  judgment  is  affirmed. 
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Introductory, 

The  purpose  of  the  present  note  is  to  re- 
view the  recent  cases  passing  on  the  quee- 
tion  whether  a  municipal  corporation  may 
recover  from  the  abutting  owner  the  amount 
it  has  paid  to  one  injured  by  reason  of  a 
defective  highway.  The  earlier  eases  are 
collected  and  discussed  in  the  notes  to  New 
Castle  V.  Kurtz,  1  Ann.  Cas.  943;  Seattle  v. 
Puget  Sound  Improvement  Co.  14  Ann.  Cas. 
1045;  and  Hay  v.  Baraboo,  115  Am.  St.  Rep. 
993. 

Failure  of  Otvner  to  Establish  or  Repair. 

Where  an  abutting  owner  is  required  by 
an  ordinance  to  keep  the  street  or  sidewalk 
in  front  of  his  premises  in  good  repair,  a 
municipality  may  recover  from  him  the 
amount  it  has  paid  to  a  person  injured  by 
reason  of  a  defect  in  the  street  or  ^dewalk 
constituting  a  violation  of  the  ordinance. 
Astoria  v.  Astoria,  etc.  R.  Co.  67  Ore.  538, 
186  Pac.  645,  49  L.R.A.(N.S.)  45. 

In  that  case  it  was  held  that  a  mimici- 
pality  could  recover  the  amount  it  had  paid 
to  a  person  who  was  injured  by  reason  of 
the  defendant's  noncompliance  with  a  city 
ordinance.  The  ordinance  required  the  de- 
fendant, a  railroad  company,  to  place  slop- 
ing aprons  and  rails  in  front  of  the  premises 
in  a  certain  street.  The  eourt  said:  "From 
a  r^sum4  of  the  salient  features  of  the  dec- 
laration, it  plainly  appears  that  the  active 
negligence  charged  is  against  the  railroad 
company,  while  passive  negligence  only  is 
laid  at  the  feet  of  the  municipality.  All 
that  is  urged  against  the  city  is  its  failure 
properly  to  care  for  the  safety  of  the  travel- 
ing public,  by  not  providing  barriers  along 
the  street  where  the  accident  occurred. 
While  the  city  failed  to  perform  its  full 
duty  in  not  requiring  the  company  to  con- 
struct and  maintain  aprons  sufficient  to  pro- 
tect the  public  from  harm,  and  in  not  see- 
ing that  proper  barriers  were  placed  along 
the  track  where  injury  was  possible,  and. 
for  that  account,  was  liable  to -Annie  Ander- 
son, yet  that  situation  does  not  render  the 
parties  equally  delinquent.  The  efficient  and 
primary  cause  of  the  accident  was  the  neg- 
ligence of  the  company,  while  the  subsequent 
negligence  of  the  city  in  not  enforcing  obe- 
dience to  the  terms  of  the  ordinance  was 
constructive  rather  than  actual.  If,  how- 
ever, the  city  and  the  railroad  company  had, 
as  a  joint  undertaking,  constructed  the  rail- 
road track  above  the  street  grade  and  left 
the  thoroughfare  in  the  dangerous  condition 
which  produced  the  injury  to  Annie  Ander- 
son, there  could  be  no  recovery  over  against 
the  company,  because  there  would  be  con- 
curring and  mutual  negligence  on  the  part 
of  the  city  and  the  railroad  company.     Ac- 
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'  ordiDg  to  the  ordinance  granting  to  the 
company  the  use  of  the  street  in  question, 
it  was  the  duty  <^  the  company  to  lay  its 
track  rails  even  with  the  grade  of  the  ele- 
vated street  and  to  keep  the  street  crossing 
in  good  condition  and  repair.  A  nonobserv- 
ance  of  these  provisions  was  the  proximate 
cause  of  the  accident,  and  by  rule  of  law 
defendant  is  liable  over  the  plaintiff  for  the 
damages  sustained  by  Miss  Anderson." 

It  has  been  held  that  although  an  abut- 
ting owner  is  required  by  an  ordinance  to 
keep  the  sidewalk  in  good  condition  he  is 
not  liable  for  injuries  caused  by  defects  in 
the  sidewalk  when  he  is  not  in  possession 
of  his  property  and  has  no  notice  of  the 
defects.  AncI  therefore  that  a  municipality 
cannot  recover  from  him  the  amount  it  had 
paid  to  a  person  injured  by  reason  of  the 
defective  condition  of  the  sidewalk.  Lewis- 
ton  V.  lasman,  10  Idaho  653,  115  Pac.  404; 
Spokane  v.  Crane  Co.  08  Wash.  40,  167  Pac. 
G3.     And  see  the  reported  case. 

In  Denver  v.  Kurtz,  22  Pa.  Dist.  487,  it 
was  held  that  the  municipality  could  not 
recover  from  the  abutting  owner  the  amount 
it  had  paid  to  a  person  injured  because  of 
defects  in  the  street  unless  it  could  show 
that  the  owner  alone  was  at  fault. 

Where  the  abutting  owner  is  notified  of 
the  defective  condition  of  the  sidewalk  and 
he  fails  to  repair  the  same  the  city  may  re- 
cover from  him  the  amount  it  has  paid  to 
a  person  injured  by  reason  of  the  defective 
sidewalk.  Kilroy  t.  St.  Louis,  242  Mo.  70, 
145  S.  W.  760;  Omaha  v.  Philadelphia 
Mortgage,  etc.  Co.  88  Neb.  510,  120  N.  W. 
006;  Ashley  ▼.  Lehigh,  etc.  Coal  Co.  282  Pa. 
8t.  426,  81  Atl.  442.  See  also  Fleming  v. 
Wilmerding,  223  Pa.  St.  205,  72  Atl.  624. 
In  the  case  last  cited  the  court  said:  "It 
ift  true  that  the  borough  if  compelled  to 
pay  damages  for  an  injury  resulting  from 
a  defective  sidewalk  may  look  for  reimburse- 
ment to  the  owner  of  the  abutting  lot  or 
to  any  other  party  who  is  responsible  for  the 
defect,  but  as  between  the  party  injured  and 
the  borough  the  latter  is  primarily  liable." 
See  also  Willis  v.  Parker,  173  App.  Div.  552, 
150  N.  Y.  8.  676,  wherein  the  court  said 
obiter:  "It  is  the  settled  law  of  this  state 
that  an  abutting  owner  is  not  liable  to  a 
person  injured  by  reason  of  a  defective  side- 
walk in  front  of  his  premises  or  to  indemni- 
fy the  city  against  its  liability  in  cases 
where  the  statute  simply  imposes  the  duty 
tipon  such  owner  of  keeping  his  sidewalk  In 
repair,  but  does  not  Ift  terms  make  the  own- 
er personally  liable.'* 

In  Omaha  v.  Armour,  106  Fed.  885,  116  C. 
C.  A.  447,  it  was  held  that  where  a  city 
paid  a  judgment  recovered  against  it  by  one 
injured  by  the  falling  of  a  signboard  it 
could  not  recover  the  amount  so  paid  from 


one  who  parted  with  his  ownership  in  the 
board  seven  months  before  l^e  accident. 


Creation  of  Excavations,  Ohstmctions,  or 
Defects  hy  Chvner, 

It  is  well  settled  that  where  a  municipality 
is  required  to  pay  a  judgment  recovered  by 
one  injured  through  an  obstruction  or  exca- 
vation or  other  defect  in  a  highway  wrong- 
fully made,  or  lawfully  made  but  negligently 
left  in  a  dangerous  condition  by  the  abut- 
ting owner,  it  may  recover  from  the  latter 
the  amount  paid  to  the  injured  person. 
Canton  v.  Torrance,  161  111.  App.  129; 
Bloomington  v.  Chicago,  etc.  R.  Co.  52  Jnd. 
App.  610,  08  N.  E.  188;  Topeka  v.  Central 
Sash,  etc.  Co.  07  Kan.  40,  154  Pac.  232; 
Harrodsburg  v.  Vanarsdall,  148  Ky.  507,  147 
S.  W.  1;  Louisville  v.  Davis,  167  Ky.  180, 
162  S.  W.  814;  Georgetown  v.  Cantrill,  168 
Ky.  378,  164  S.  W.  020;  Louisville  v.  Nich- 
olls,  168  Ky.  516,  165  S.  W.  660;  Louis- 
ville V,  Metropolitan  Realty  Co.  168  Ky.  204, 
182  S.  W.  172;  Baltimore,  etc.  R.  Co.  v. 
Howard  County,  111  Md.  176,  73  Atl.  656, 
40  L.R.A.(N.S.)  1172;  Baltimore,  etc.  R.  Co. 
V.  Howard  County,  113  Md.  404,  77  Atl.  030; 
New  York  v.  Corn,  133  App.  Div.  1,  117  N. 
Y.  S.  614;  Grand  Forks  v.  Paulsness,  10  N. 
D.  203,  123  N.  W.  878,  40  L.R.A.(N.S.) 
1168;  Collie  Township  v.  Fishburn,  24  Pa. 
Dist.  64.  See  also  Kinloch  Telephone  Co.  v. 
St.  Louis,  268  Mo.  485,  188  S.  W.  a82; 
Guthrie  v.  Durham,  168  N.  C.  573,  84  S.  E. 
860;  Hutson  v.  Regina,  6  Sask.  L.  Rep.  126. 
Compare  MacPherson  v.  Van  Couver,  17 
British  Columbia  264. 

In  Topeka  v.  Central  Sash,  etc.  Co.  07 
Kan.  40,  154  Pac.  232  it  appeared  that  the 
defendant  drove  horses  and  wagons  over  the 
walk  in  front  of  the  premises.  By  reason  of 
this  practice  the  sidewalk  became  defective. 
A  pedestrian  while  walking  on  the  street  re- 
ceived injuries  and  recovered  a  judgment 
against  the  city.  It  was  held  that  the  city 
could  recover  from  the  defendant  the  amount 
it  had  paid  to  the  injured  person. 

In  Harrodsburg  v.  Vanarsdall,  148  Ky. 
507,  147  8.  W.  1,  it  appeared  that  Vanars- 
dall, the  owner  of  a  house,  wished  to  put 
a  bathroom  therein.  He  employed  one 
Adams  to  do  the  plumbing  work.  In  the 
prosecution  of  this  work  Adams  dug  out  a 
wafter  box  on  the  pavement  in  front  of 
Vanarsdall's  house.  He  threw  the  dirt  on 
the  payement,  th«  water  box  on  top  of  the 
dirt  and  left  the  hole  open.  On  the  same 
evening  one  Rabeoea  Sallee  fell  over  these 
obstructions.  She  recovered  a  judgment 
against  the  city.  Thereafter  the  city 
brought  an  action  against  Vanarsdall  to  re- 
cover the  amount  it  had  paid.    Holding  that 
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the  city  could  recover,  the  court  said: 
"The  hole  which  Adams  dug  was  adjacent  to 
Vanarsdairs  property.  The  whole  with  the 
brick,  dirt  and  water  hox  placed  as  they 
were  rendered  the  sidewalk  unsafe  and  was 
a  nuisance.  It  is  incumbent  on  property 
owners  when  thev  have  excavations  made  on 
their  property,  or  adjacent  to  them  in  the 
street,  to  see  that  the  street  is  kept  rea- 
sonably safe  for  the  public,  and  if  they  fail 
to  do  this  they  are  primarily  liable  not  the 
city,  when  it  has  nothing  to  do  with  the 
creation  of  the  trouble.  Vanarsdall  having 
notice  of  the  previous  action  and  being  pres- 
ent at  the  trial  is  concluded  by  the  judgment 
against  the  city  (Washington  Gas  Light 
Co  V.  District  of  Columbia,  161  U.  S.  316, 
16  S.  Ct.  664,  40  U.  S.  (L.  ed.)  712; 
Georgetown  v.  Groff,  136  Ky.  662;  Blocker 
V.  Owensboro,  129  Ky.  76).  Under  the  ev- 
idence the  court  should  have  instructed  the 
jury  peremptorily  to  find  for  the  city  the 
amount  it  had  paid  on  the  judgment  in  favor 
of  Rebecca  Sallee." 

In  Louisville  v.  Davis,  157  Ky.  189,  162 
S.  W.  814,  the  court  said:  "The  city  had 
the  right  in  this  action  to  seek  indemnity 
from  Davis  for  the  loss  sustained,  but  be- 
fore it  could  recover  the  indemnity  it  was 
necessary  that  it  should  show  that  the  loss 
it  sustained  was  due  to  his  negligence  and 
whether  he  was  negligent  or  not  was  to  be 
determined  after  a  trial  had  in  the  usual 
way,  as  was  done  in  this  case." 

To  the  same  efTect  see  Bloomington  ▼. 
Chicago,  etc.  R.  Co.  62  Ind.  App.  510,  98  N. 
E.  188,  wherein  it  was  said:  "The  property 
owner,  however,  who  is  guilty  of  some  af- 
firmative wrongful  act  in  causing  the  de- 
fective condition  of  the  street,  is  liable  to 
the  city  or  town  for  any  amount  which  it 
may  have  been  required  to  pay  to  anyone 
as  damages  on  account  of  the  defective  con- 
dition which  he  produced.  This  doctrine  is  so 
well  establislied  that  we  consider  citation  of 
authorities  unnecessary." 

In  Canton  r.  Torrance,  151  111.  App.  129, 
it  was  held  that  the  owner  of  property  who 
constructed  a  defective  coal-hole  on  the  side- 
walk in  front  of  his  premises  was  bound 
to  reimburse  the  city  which  paid  a  judgment 
to  a  person  injured  while  stepping  over  the 
coal-hole. 

But  in  Georgetown  v.  Cantrill,  168  Ky. 
378,  164  S.  W.  029,  it  appeared  that  one 
Donavan  was  employed  by  the  city  of  George- 
town to  change  the  grade  of  the  stoeet.  In 
the  performance  of  his  duties  he  removed 
certain  trees  and  placed  the  logs  in  front 
of  the  premises  of  the  defendant,  Mrg.  Can- 
trill.  A  person  walking  on  the  street  in  the 
«vening  was  injured  by  falling  over  the  logs, 
f^he  sued  and  recovered  a  judgment  against 
the  city.    In  the  action  by  the  city  against 


Mrs.  Cantrill  for  indemnity  it  was  held  that 
there  could  be  no  recovery.  The  court  said: 
"There  is  no  pretense  or  claim  that  Mrs. 
Cantrill  directed  these  posts  to  be  so  piled 
out  in  the  street,  or  tiiat  she  gave  any  such 
order  or  direction  as  would  have  prevented 
Donavan  from  removing  them  from  this 
dangerous  place.  The  evidence  for  the  city 
itself,  when  given  its  fullest  effect,  only 
means  Mrs.  Cantrill  asserted  her  ownership 
of  the  posts  and  was  protesting  against  them 
being  sold  or  converted  by  Donavan.  She 
had  not  piled  the  posts  out  in  the  street  and 
had  not  by  her  orders  or  directions  prevent- 
ed Donavan  from  removing  them  therefrom. 
Under  these  circumstances  she  would  not 
have  been  liable  to  Mrs.  Groff  for  her  in- 
jury, and,  of  course,  cannot  be  held  liaJble 
to  the  city  for  indemnity.  Under  the  ev- 
idence of  the  city  Mrs.  Cantrill  was  not 
shown  to  have  been  guilty  of  any  n^ligence, 
and  was  therefore,  entitled  to  the  peremp- 
tory instruction  for  which  she  asked." 

In  Grand  Forks  v.  Paulsness,  19  N.  D. 
293,  123  N.  W.  878,  40  L.RJL(N.S.)  1158, 
the  court  said:  "It  is  well  settled  that  a 
municipal  corporation  which  under  a  liabil- 
ity .resulting  from  a  failure  to  keep  safe  its 
st/eets  for  the  passage  of  persons  and  prop- 
erty, and  to  abate  therefrom  all  nuisances 
and  remove  all  obstructions  that  might 
prove  dangerous,  is  required  to  pay  all  dam- 
ages to  a  person  injured  on  the  streets,  has, 
unless  it  is  also  a  wrongdoer,  a  remedy  over 
against  the  party  that  is  in  fault  and  has 
so  used  the  streets  to  produce  an  injury. 
.  .  .  Such  right  of  action  proceeds  upon 
the  principle  that  in  the  case  of  joint  tort- 
feasors in  which  the  parties  are  not  equally 
culpable,  the  principal  may  be  held  respon- 
sible to  his  codelinquent  for  damages  in- 
curred by  their  joint  offense.  A  party  who 
for  his  own  benefit  or  convenience  or  under 
license  from  a  city  is  permitted  to  place  up- 
on a  public  street  a  structure  which  from  its 
nature  or  from  a  failure  to  guard  it,  or 
keep  it  in  repair  is  or  may  become  danger- 
ous, is  held  to  be  under  an  implied  contract 
with  the  city  that  in  so  doing  he  will  exer- 
cise ordinary  care  to  protect  the  public  from 
danger  and  the  city  from  loss;  so  that,  in 
case  of  injury  to  one  using  the  street  and 
consequent  loss  to  the  city  resulting  from 
such  structure  or  the  manner  in  which  it 
is  kept,  the  city  may  be  regarded  as  in 
nominal  fault  only  while  the  party  who 
rendered  the  street  unsafe  will  be  held  to  be 
the  real  wrongdoer  and  an  indemnitor  of  the 
city  against  loss." 

In  Hutson  v.  Regina,  6  Sask.  L.  Rep.  126, 
it  appeared  that  an  abutting  owner  had 
placed  a  grating  on  the'  sidewalk  in  front  of 
his  premises.  Several  Of  the  prisms  in  the 
grating  broke  and  remained  in  this  condi- 
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tion  The  plaintifT,  while  walking  along  the 
«treet  stepped  on  the  grating  and  was  in- 
jured It  was  held  that  he  could  recover 
Irom  the  city  and  that  the  city  could  In 
turn  recover  from  the  abutter  the  amount 
paid. 

But  where  the  municipality  itself  is  neg- 
ligent in  the  maintenance  of  its  streets  and 
that  negligence  is  the  proximate  cause  of 
the  injury  it  cannot  recover  from  the  abut- 
ting owner  the  amount  it  has  paid  to  the 
injured  person.  Owensboro  v.  Skillman,  166 
Ky.  108,  159  S.  W.  669. 

Nor  can  a  municipality  proceed  to  obtain 
indemnity  against  an  abutting  owner  before 
it  had  paid  anything  to  the  person  injured 
by  reason  of  a  defective  highway.  George- 
town T.  Groflf,  136  Ky.  662,  124  S.  W.  888. 


T. 
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(Two  Cases.) 


United    States    Supreme    Court — March    6, 

1917. 


243  V.  S.  278;  37  S.  Ct,  283. 


Appeal  and  Error  —  Prooeedings  after 
Remand  —  Deilcienoy  Judgment. 

A  decree  entered  pursuant  to  the  mandate 
of  a  federal  circuit  court  of  appeals  in  an 
action  to  foreclose  a  vendor's  lien  is  not  void 
in  so  far  as  it  orders  a  deficiency  execution 
to  issue  against  the  defendant  and  the  sureties 
on  his  appeal  bond,  where  the  original  decree, 
-which  the  circuit  court  of  appeals  affirmed, 
adjudged  that  plaintiiT  "do  have  and  recover" 
a  certain  sum  of  money,  established  a  lien 
on  certain  property,  and  ordered  the  sale 
thereof  to  satisfy  the  judgment  if  not  paid  in 
a  specified  time,  and  the  mandate  from  the 
appellate  court  commanded  that  ''such  ex- 
ecution and  further  proceedings  be  had  in 
said  cause  as,  according  to  right  and  justice 
and  the  laws  of  the  United  States,  ought  to 
be  had." 

Porm  of  Decree  —  Right  to  Objeet  after 
Decision  on  Appeal. 

No  objection  to  the  form  of  the  decree 
in  a  suit  to  foreclose  a  vendor's  lien,  based 
upon  the  recital  therein  that  plaintiff  "do 
have  and  recover"  a  certain  sum  of  money, 
can  be  raised  in  the  proceedings  had  after 
such  decree  was  affirmed  on  appeal,  where 
this  objection  was  not  taken  on  the  appeal. 


Actions  —  Abatement  —  Dissolution  of 
Corporate  Defendant. 

The  abatement  of  a  suit  pending  against  a 
corporation  on  appeal  when  such  corporation 
was  dissolved  was  prevented  by  the  provisions 
of  Tex.  Rev.  Stat.  1911,  art.  1206,  that  upon 
dissolution  of  a  corporation  the  president  and 
directors  shall  be  trustees  of  the  creditors 
and  stockholders,  with  full  power  to  settle 
its  affairs,  and  in  the  name  of  such  corpora- 
tion to  collect  all  debts,  compromise  contro- 
versies, and  maintain  or  defend  judicial  pro- 
ceedings, and  that  the  existence  of  every 
corporation  may  be  continued  for  three  years 
after  its  dissolution,  for  the  purpose  of  ena- 
bling those  charged  with  the  duty  to  settle 
its  affairs. 

Corporations  —  Dissolution  —  Estoppel 
to  Deny  Corporate  Existence. 

A  dissolved  corporation  which  takes  an 
appeal  from  a  decree  against  it  and  gives 
bond  for  its  successful  prosecution  is  not  in 
a  position  to  assert  that  it  is  nonexistent  and 
incapable  of  maintaining  and  defending  pend- 
ing suits. 

Appeal   Bonds  —  Summavy^   Judgment 
against  Sureties. 

The  constitutional  right  of  trial  by  jury 
presents  no  obstacle  to  the  rendition  by  a  fed- 
eral district  court,  conformably  to  the  local 
law,  of  a  summary  judgment  against  the  sure- 
ties on  an  appeal  bond  upon  the  affirmance 
of  the  decree  appealed  from,  since  a  person, 
by  becoming  a  surety,  submits  himself  to  be 
governed  by  the  fixed  rules  which  regulate  the 
practice  of  the  court. 

[See  note  at  end  of  this  case.] 

Same. 

A  federal  court  of  equity  is  not  without 
jurisdiction  on  the  ground  of  the  existence  of 
an  adequate  remedy  at  law  to  render  a  sum- 
mary judgment,  conformably  to  the  local  law, 
against  sureties  on  an  appeal  bond,  where  the 
decree  appealed  from  has  been  affirmed. 

[See  note  at  end  of  this  case.] 

Same. 

The  jurisdiction  or  power  of  a  federal  dis- 
trict court  to  render  summary  judgment 
against  the  sureties  on  an  appeal  bond  upon 
an  affirmance  of  the  decree  appealed  from, 
and  without  notice  to  the  sureties,  may  not 
be  questioned  after  the  parties  have,  by  mo- 
tions subsequently  filed,  invoked  a  decision  of 
the  court  upon  the  question  of  the  sureties' 
liability  on  the  evidence  presented  by  them, 
no  relevant  fact  being  in  dispute. 

[See  note  at  end  of  this  case.] 

Judgn&ent  on  Appeal  Bond  ^  Dan&ages 
—  Effect  of  Payment  to  Preclude  Re- 


The  payment  by  a  surety  on  the  appeal 
bond  of  a  dissolved  corporation,  ''as  trustee 
for  himself  and  the  other  stockholders,"  of 
the  deficiency  execution  issued  on  the  bond 
upon  the  affirmance  of  the  decree  appealed 
from  relieves  an  appellate  court  from  the 
necessity  of  determining  whether  the  trial 
court  erred  in  entering  judgment  against  the 
sureties  for  the  deficiency  instead  of  judg- 
ment merely  for  the  costs  and  any  damages 
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power  of  the  court  to  enter  a  summary  judg- 
ment against  the  sureties  on  appeal  bond, 
the  court  saying:  ''We  do  not  have  ready  ac- 
cess here  to  the  statutes  and  reports  of  all 
the  states,  but,  as  far  as  we  are  able  to  as- 
certain, there  is  provision  made  in  all  the 
states  for  rendering  summary  judgment 
against  all  the  obligors  in  supersedeas  bonds 
when  the  judgment  superseded  is  affirmed; 
nnd  we  do  not  find  in  reason,  or  in  author- 
ities of  textwriters  or  of  adjudged  cases, 
or  in  the  statute  law  of  Alabama  or  of  the 
United  States,  ground  for  refusing  the  de- 
fendant in  error  an  order  for  execution  in 
its  favor  against  all  of  the  plaintiffs  in  error 
[sureties].*' 

In  Empire  State-Idaho  Min.  etc.  Co.  v.  Han- 
ley,  136  Fed.  99,  69  C.  C.  A.  87,  appeal  dis- 
miased  198  U.  S.  292,  26  S.  Ct.  691,  49  U.  S. 
(L.  ed.)  1056/- wherein  an  appeal  from  .a  sum- 
mary decree  of  the  circuit  court  of  the  United 
States  for  the  northern  division  of  the  dis- 
trict of  Idaho,  against  the  sureties  on  an  ap- 
peal bond  was  affirmed,  the  court  said:  "In- 
dependently of  such  statutory  provisions,  it 
has  been  held  that  federal  courts,  upon  a 
mandate  determining  that  the  conditions  of 
the  bond  have  been  broken,  will  enter  a  sum- 
mary judgment  against  the  sureties  on  a  su- 
persedeas bond." 

In  the  admiralty  case  of  The  Wanata,  95 
U.  S.  600,  24  U.  "S.  (L.  ed.)  461,  the  court 
said:  "Mention  has  already  been  made  that 
the  claimants,  who  were  the  owners  of  the 
schooner,  appealed  to  the  circuit  court,  and 
that  they  gave  an  appeal  bond  in  the  sum  of 
$2,000,  with  the  same  persons  as  sureties  as 
those  who  became  sureties  in  the  stipulation 
for  costs  and  value.  Nothing  can  be  better 
settled,  said  Judge  Story,  than  that  the  ad- 
miralty may  take  a  fide-jussory  caution  or 
stipulation  in  cases  in  rem,  and  may  in  a 
summary  manner  award  judgment  and  execu- 
tion thereon.  Jurisdiction  to  that  effect  is 
possessed  by  the  district  court;  and,  being 
fully  authorized  to  adopt  the  process  and 
modes  of  proceeding  of  the  admiralty,  they 
have  an  undoubted  right  to  deliver  the  prop- 
erty on  bail  and  to  enforce  conformity  to  the 
terms  of  the  bailment.  Authority  to  take  such 
security  is  undoubted,  and,  whether  it  be  by  a 
sealed  instrument  or  by  a  stipulation  in  the 
nature  of  a  recognizance,  cannot  affect  the 
jurisdiction  of  the  court.  Having  jurisdic- 
tion of  the  principal  cause,  the  court  must 
possess  jurisdiction  over  all  the  incidents, 
and  may,  by  motion,  attachment  or  execution, 
enforce  its  decrees  against  all  who  become 
parties  to  the  proceedings.  .  .  .  Bonds, 
says  Dunlap,  are,  to  all  intents  and  purposes, 
stipulations  in  the  admiralty.  Dunlap,  Prac. 
164." 

However,  the  circuit  court  of  appeals  for 
the  eighth  circuit  in  a  comparatively  recent 


case  decided  against  the  existence  of  such  in- 
herent authority.  Lamon  v.  Speer  Hardware 
Co.  W8  Fed.  4«S,  119  C.  C.  A.  1.  The 
question  ict  issue  was  whether  a  writ  of 
error  which  had  been  sued  out  by  the  prin- 
cipal obligor  from  a  judgment  entered  on 
an  appeal  bond  in  the  principal  suit,  ef- 
fective as  a  supersedeas,  should  have  been 
dismissed  for  nonjoinder  of  the  sureties,  lllie 
court  said:  "No  law  of  the  state  of  Okla- 
homa has  been  called  to  our  attention  which 
empowers  any  court  of  that  state  to  render 
a  judgment  against  sureties  on  a  supersedeas 
bond  without  a  suit  against  them  upon  the 
bond,  except  in  cases  of  appeals  to  the  dis- 
trict courts  from  probate  courts  and  courts 
of  justices  of  the  peace  (Compiled  Laws  of 
Oklahoma,  sec.  6398),  so  that  there  does  not 
appear  to  have  been  any  authority  to  enter 
the  judgment  below  under  the  Act  of  Con- 
formity (Revised  Statutes  of  United  States, 
sec.  914  [U.  S.  Comp.  St.  1901,  p.  684] ) .  There 
is  no  act  of  Congress  which  expressly  author- 
izes such  a  judgment,  and  while  cases  may  be 
found  where,  upon  a  notice  of  motion,  or 
an  order  to  show  cause  duly  served  upon  the 
sureties,  such  judgments  have  been  rendered 
under  the  act  of  conformity  where  a  state 
statute  empowered  the  courts  of  the  state  to 
follow  that  practice  (Egan  v.  Chicago  Great 
Western  R.  Co.  163  Fed.  344,  and  cases  there 
cited),  no  case  has  challenged  attention 
where  a  judgment  against  sureties  on  a  su- 
persedeas bond  without  any  suit  upon  it 
against  them,  without  any  notice  to  the  sure- 
ties of  the  contemplated  judgment  and  with- 
out express  legislative  authority  to  enter  it 
Without  such  notice,  has  ever  been  sustained. 
The  record  in  this  case  discloses  such  a  judg- 
ment, a  judgment  that  appears  by  thia  rec- 
ord to  be  coram  non  judHee  and  void  aa  to 
the  sureties." 

Under  the  conformity  practice  act,  bow- 
ever,  the  courts  of  the  United  States  are  di- 
rected to  follow  as  nearly  as  possible  the 
methods  of  procedure  in  the  courts  of  the 
states,  in  which  they  have  jurisdietion  in 
matters  brought  before  them.  Therefore, 
where  a  practice  act  of  a  state  so  provides 
for  its  own  courts,  a  court  of  the  United 
States,  sitting  in  that  state,  may  enter  a 
summary  judgment  against  a  surety  on  an 
appeal  bond  in  conformity  with  the  statute, 
and  a  number  of  the  decisions  of  tbe  federal 
courts  have  been  predicated  on  such  statutory 
authority.  It  further  appears  that  the  cause 
should  be  remanded  to  the  court  from  which 
the  appeal  was  taken  for  that  purpose,  re- 
gardless of  any  provision  of  the  state  law 
placing  the  jurisdiction  in  the  appellate  tri- 
bunal. Hiriart  v.  Ballon,  9  Pet.  156,  9  U.  S. 
(L.  ed.)  83;  Sttith  ▼.  Gaines,  98  U.  S.  341, 
23  U.  S.  (L.  ed.)  901;  Empire  State-Idaho 
Min.  etc.  Co.  v.  Hanley,  136  Fed.  99,  69  V, 
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C.  A.  87,  appeal  dismiesed  198  U.  S.  292,  25 
S.  Ct.  691,  49  U.  S.  (li.  ed.)  1056;  Egan 
V.  Chicago  Great  Western  R.  Co.  363  Fed. 
344.  See  also  Gordon  v.  Chattanooga  Third 
Nat.  Bank,  66  Fed.  790,  13  U.  S.  App.  554, 
6  C.  C.  A-  125,  affirming.  53  Fed.  471. 

Thus  in  Hiriart  v.  Ballon,  supra,  the  court 
said:  ''The  principal  point  relied  on  seems 
to  be  that  the  party  was  entitled  to  a  trial 
by  jury,  and  that  no  siich  summary  judgment 
is  authorized  by  law.  Whether  this  objection 
is  well  founded  depends  upon  the  Act  of  Con- 
gress of  the  26th  of  May,  1824,  for  the  regu- 
lation of  the  practice  of  the  district  court  of 
Louisiana.  That  act  declares  that  the  mode 
of  proceeding  in  civil  causes  in  the  courts 
of  the  United  States  in  Louisiana  shall  be 
conformable  to  the  laws  directing  the  mode  of 
practice  in  the  district  courts  of  the  states; 
with  a  power  in  the  judge,  to  make  rules  to 
adapt  such  laws  of  procedure  to  the  organ- 
ization of  the  courts  of  the  United  States. 
The  laws  of  Louisiana  allow  appeals  from 
the  district  courts  of  the  state  to  the  supreme 
court,  upon  giving  an  appeal  bond  with  se- 
curity; and  authorize  a  summary  judgment 
upon  such  appeal  bond,  upon  mere  motion  in 
the  court  from  whence  the  appeal  was  taken, 
in  execution  of  the  judgment  of  the  appel- 
late court.  The  rule  of  the  district  court 
of  Louisiana,  therefore,  follows .  the  anal- 
ogy of  the  laws  of  Louisiana,  being  modified 
only  so  far  as  is  proper  to  suit  the  organiza- 
tion of  the  courts  of  the  United  States,  and  to 
conform  to  the  laws  thereof.  The  summary 
judgment,  therefore,  was  strictly  author- 
ized; and  the  party  appellant  had  no  right 
to  a  trial  by  jury.  In  becoming  a  security 
he  submitted  himself  to  be  governed  by  the 
fixed  rules  which  regulate  the  practice  of 
the  court." 

In  Egan  v.  Chicago  Great  Western  R.  Co. 
163  Fed.  344,  the  circuit  court  for  the  north- 
ern district  of  Iowa,  eastern  division,  said: 
"The  principal  contention  of  the  surety  com- 
pany is  that  this  court  is  without  authority, 
statutory  or  otherwise,  to  render  summary 
judgment  against  it  upon  its  undertaking, 
and  that  plaintiffs  only  remedy  is  an  ordi- 
nary action  upon  the  bond.  It  may  be  con- 
ceded that  there  is  no  act  of  Congress  other 
than  the  Conformity  Act  of  June  1,  1872  (17 
Stat.  197,  c.  256;  Rev.  St.  U.  S.  Sec.  914  et 
seq.  [U.  S.  Comp.  St.  1901,  p.  684] ) ,  author- 
izing such  procedure;  but  the  Supreme  Court 
of  the  United  States  has  repeatedly  held  that, 
where  the  statutes  of  a  state  authorize  a 
summary  judgment  against  the  sureties  upon 
an  appeal  or  supersedeas  bond,  the  circuit 
and  district  courts  of  the  United  States  in 
that  state  may  render  such  judgement.  .  . 
It  is  contended  by  the  surety  company  that 
these  sections  [of  the  Iowa  Code]  authorize 
the  state  supreme  court  only  to  render  sum- 
Ann.  Cfts.  1918C. — 73. 


mary  judgment  against  the  sureties,  that  the 
court  from  which  the  appeal  is  taken  has 
no  power  to  do  so,  that  this  court  has  none, 
and  that  the  court  of  appeals  only,  of  the 
federal  courts,  can  render  such  judgment. 
Section  914  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St.  1901,  p.  684) 
provides:  'The  practice,  pleadings,  .  .  . 
and  modes  of  proceeding  in  civil  causes,  other 
than  equity  and  admiralty  causes,  in  the  cir- 
cuit and  district  courts,  shall  conform,  as 
near  as  may  be  to  the  practice,  pleadings, 
.  .  .  and  modes  of  proceeding  existing  at 
the  time  in  like  causes  in  the  courts  of  rec- 
ord of  the  state  within  which  such  circuit 
or  district  courts  are  held,  any  rule  of  court 
to  the  contrary  notwithstanding.*  By  its 
terms  this  section  is  limited  to  the  circuit 
and  district  courts  of  the  United  States,  and 
does  not  apply  to  the  supreme  court  nor  to 
the  circuit  court  of  appeals.  Its  plain  pur- 
pose is  to  conform  as  near  as  may  be,  the 
practice  and  modes  of  proceeding  in  law  ac- 
tions in  the  circuit  and  district  courts,  to 
the  practice  and  modes  of  proceeding  that 
obtained  in  the  state  courts  under  state  laws, 
and  they  are  given  a  large  discretion  in 
adopting  and  applying  the  laws  of  the  state 
as  the  proper  mode  of  proceeding  in  those 
courts  for  the  advancement  of  justice  and 
the  prevention  of  delays  in  proceedings. 
Shepard  v.  Adams,  168  U.  S.  618-625,  18 
S.  Ct.  214,  42  U.  S.  (L.  ed.)  602.  If,  there- 
fore, under  the  statutes  of  the  state  of  Iowa, 
a  party  is  entitled  to  summary  judgment 
against  a  surety  upon  a  supersedeas  bond, 
in  any  court  of  record  in  that  state  upon 
affirmance  of  the  judgment  appealed  from, 
then  a  party  to  an  action  in  a  circuit  or 
district  court  of  the  United  States  in  that 
state  may  have  such  judgment  in  those  courts 
upon  affirmance  of  the  judgment  by  an  ap- 
pellate court,  by  proceedings  in  substantially 
the  same  manner." 

While  it  was  expressly  held  in  each  of  the 
following  cases  that  the  federal  courts  have 
the  authority  to  enter  summary  judgments 
against  the  sureties  on  bonds  of  the  charac- 
ter of  appeal  bonds,  it  does  not  appear  from 
the  reports  whether  the  authority  claimed 
was  held  to  be  inherent,  or  dependent  for  its 
existence  on  statutes  of  the  United  States, 
or  on  state  statutes  applied  by  the  author- 
ity of  the  conformity  act:  Perry  v.  Tacoma 
Mill  Co.  152  Fed.  115,  81  C.  C.  A.  333 ;  Rich- 
ards V.  Harrison,  218  Fed.  134,  reversed,  but 
apparently  on  other  grounds,  226  Fed.  196, 
141  C.  C.  A.  194.  See  also  Blossom  v.  Mil- 
waukee, etc.  R.  Co.  1  Wall.  655,  17  U.  S. 
(L.  ed.)  673. 

In  each  of  the  following  cases,  though  the 
question  involved  in  this  note  was  not  raised, 
summary  judgments  appear  to  have  been  en- 
tered against  the  sureties  on  appeal  bonds, 
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but  it  does  not  appear  whether  the  action 
taken  was  by  virtue  of  an  inherent  power  in 
the  courts  or  under  statutory  authority: 
Woodworth  v.  Northwestern  Mut.  L.  Ins.  Co. 
185  U.  S.  354,  22  S.  Ct.  676,  46  U.  S.  (L.  ed.) 
945;  Brown  v.  Northwestern  Mut.  L.  Ins.  Co. 
119  Fed.  148,  55  C.  C.  A.  664;  Expanded 
Metal  Co.  v.  Bradford,  177  Fed.  604,  affirmed 
183  Fed.  668,  106  C.  C.  A.  114. 

It  appears  to  be  the  practice  in  the  federal 
courts  for  the  court  in  which  the  litigation 
originated  to  enter  the  judgment  against  the 
principal  and  the  sureties  on  the  appeal  bond, 
on  the  affirmance  of  its  judgment  from 
which  the  appeal  was  taken,  after  the  man- 
date from  the  supreme  court  or  the  circuit 
court  of  appeals  for  further  proceedings  has 
gone  down  to  the  said  court  of  original  juris- 
diction. Fuller  V.  Aylesworth,  75  Fed.  694, 
43  U.  S.  App.  657,  21  C.  C.  A.  505;  Smith  v. 
Pendergast,  82  Fed.  504;  Clarksdale  v.  Wil- 
liamson, 194  Fed.  412,  114  C.  C.  A.  374.  And 
it  seems  that  the  judgment  should  be  entered 
immediately  on  the  receipt  of  the  mandate 
of  the  appellate  court.  The  Blanche  Page, 
17  Blatchf.  221,  3  Fed.  Cas.  No.  1,525;  Ful- 
ler  V.  Aylesworth,  75  Fed.  694,  43  U.  S.  App. 
667,  21  C.  C.  A.  505. 

Thus  in  Fuller  v.  Aylesworth,  75  Fed.  694, 
43  U.  S.  App.  657,  21  C.  C.  A.  505.  where 
.a  judgment  of  the  circuit  court  for  the  east- 
ern district  of  Michigan  was  affirmed  by  the 
supreme  court,  and  the  amount  of  the  cir- 
cuit court's  judgment  was  to  be  ''collected  by 
assessments  of  tax,''  on  certain  lands  in 
Michigan,  it  was  held  that  the  fact  that  un- 
der the  law  of  that  state  a  levy  on  the  said 
lands  could  not  immediately  be  made,  did 
not  preclude  the  circuit  court  from  enter- 
ing a  judgment  on  the  bond  immediately  on 
its  receipt  of  the  mandate  of  the  supreme 
court  commanding  that  "such  execution  and 
proceedings  be  had  in  said  cause  as  accord- 
ing to  right  and  justice  and  the  laws  of  the 
United  States  ought  to  be  had,  the  said  writ 
of  error  notwithstanding." 

It  has  been  held  that  a  summary  judgment 
of  a  circuit  court  sitting  in  admiralty,  against 
the  sureties  on  an  appeal  bond,  before  the 
circuit  courts  were  abolished,  was  required 
to  be  immediately  entered,  without  waiting 
until  the  ten  days  allowed  by  law  in  such 
cases  for  an  appeal  to  the  supreme  court  had 
expired,  where  the  amount  of  the  judgment 
against  the  principal  was  insufficient  to  per- 
mit an  appeal  to  the  supreme  court.  The 
Blanche  Page,  17  Blatchf.  221,  3  Fed.  Cas.  No. 
1,526. 

But  in  a  suit  in  admiralty,  wherein  an 
appeal  was  taken  to  the  circuit  court  from  a 
decree  of  the  district  court  in  favor  of  the 
libelant,  and  the  circuit  court  affirmed  the 
decree  for  an  amount  sufficient  to  permit  of 
an  appeal  to  the  supreme  court,  it  has  been 


held  that  the  decree  was  effective  as  a  super- 
sedeas, and  that  a  summary  judgment  might 
not  be  entered  against  the  sureties  on  the 
bond  furnished  in  support  of  the  appeal  to 
the  circuit  court  until  ten  days  had  elapsed 
since  the  rendition  .of  the  decree  .therein. 
The  New  Orleans,  17  Blatchf.  216,  8  Rep. 
743,  18  Fed.  Cas.  No.  10,181.  The  same  rule 
has  been  laid  down  where  the  appeal  to  the 
circuit  court  was  from  a  decree  of  the  dis- 
trict court  dismissing  the  libel,  if  the  sum 
claimed  in  the  libel  was  sufficient  to  entitle 
the  claimant  to  an  appeal  to  the  supreme 
court,  and  the  district  court's  decree  was  af- 
firmed. The  Jesse  Williamson,  Jr.  17  Blatchf. 
220,  13  Fed  Cas.  No.  7,297. 

The  practice  in  the  federal  courts  sitting 
in  admiralty,  before  the  abolition  of  the  cir- 
cuit courts,  seems  to  have  required  a  cir- 
cuit court,  on  an  appeal  from  a  district  court, 
to  enter  a  summary  judgment  against  the 
sureties  on  the  bond  furnished  to  support  the 
appeal,  where  the  judgment  against  the  prin- 
cipal obligor  was  not  sufficient  in  amount  to 
authorize  an  appeal  therefrom  to  the  supreme 
court.  The  Blanche  Page,  17  Bhitchf.  221, 
3  Fed.  Cas.  No.  1,525. 

By  executing  and  filing  an  appeal  bond, 
the  sureties  therein  are  held  automatically 
to  become  parties  to  the  suit  so  that  judg- 
ment may  be  entered  against  them  summari- 
ly. Egan  V.  Chicago  Great  Western  R.  Co. 
163  Fed.  344;  Richards  v.  Harrison,  218  Fed. 
134,  reversed,  apparently  on  other  grounds, 
226  Fed.  196,  141  C.  C.  A.  194. 

But  it  appears  that  a  notice  to  the  sure- 
ties on  an  appeal  bond  of  a  motion  for  a 
summary  judgment  against  them  is  essential 
to  the  validity  of  the  judgments  Empire 
State-Idaho  Min.  etc.  Co.  v.  Hanley,  136  Fed. 
99,  69  C.  C.  A.  87,  appeal  diemiesed  198  U. 
S.  292,  26  S.  Ct.  691,  49  U.  S.  (L.  ed.)  1056; 
Lamon  v.  Speer  Hardware  Co.  198  Fed.  453, 
119  C.  C.  A.  1.  Nevertheless,  it  was  said  in 
the  reported  case  that  it  is  doubtful  whether  a 
notice  to  the  sureties  is  essential  in  every  case. 

Where  the  mandate  of  the  appellate  ooart. 
commanding  further  proceedings  in  the  trial 
court,  shows  the  affirmance  of  the  trial  court's 
judgment  with  interest  from  its  date  and 
costs,  it  is  an  error  for  the  trial  court  to 
compute  the  interest  and  costs  and  eaber  a 
judgment  against  the  obligors  on  the  appeal 
bond  for  the  total  amount  of  all,  as  the 
obligees  on  the  bond  are  entitled  to  interest 
on  the  judgment  and  costs  "until  paid." 
Gordon  v.  Chattanooga  Third  Nat.  Bank,  56 
Fed..  790,  13  U.  S.  App.  564,  6  C.  C.  A.  125, 
affirming  63  Fed.  471. 

Where  it  was  stipulated  in  a  bond  fur- 
nished to  supersede  a  judgment  pending  the 
outcome  of  an  appeal  therefrom,  that  the  par- 
ty against  whom  the  judgment  was  entered 
would  maintain  the  property  covered  by  the 
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judgment  in  the  condition  in  which  it  was 
at  the  time  the  judgment  was  rendered,  and 
abide  by  the  decision  of  the  appellate  coiurt 
with  reference  thereto,  it  has  been  held  on 
the  affirmance  of  the  judgment  that  the 
court  had  the  power  to  enter  a  summary 
judgment  on  the  bond  for  the  Talue  of  the 
property  to  the  extent  of  the  penalty  of  the 
bond,  on  the  failure  of  the  principal  obligor 
to  produce  the  property.  Perry  v.  Tacoma 
Mill  Co.  152  Fed.  116,  81  C.  C.  A.  333. 

The  fact  that  the  interest  of  the  obligee 
on  the  bond  in  the  judgment  appealed  from 
has  been  attached  and  sold  by  her  creditors 
is  not  a  valid  defense  to  a  rule  to  show 
cause  why  a  judgment  should  not  be  sum- 
marily entered  against  the  sureties  on  the 
appeal  bond.  Smith  v.  Gaines,  93  U.  S.  341, 
23  U.  S.  (L.  ed.)   901. 

Though  there  is  no  evidence  that  the  prin- 
cipal obligor  is  insolvent  or  unable  to  pay 
the  judgment,  the  liability  of  the  sureties  is 
not  limited  to  a  summary  judgment  for  the 
'^damages  caused  by  the  delay"  which  delay 
was  occasioned  by  the  proceedings  in  the 
appellate  court.  Egan  v.  Chicago  Great  West- 
ern R.  Co.  163  Fed.  344. 

It  has  been  held  that  a  summary  judgment 
rendered  against  a  surety  on  a  bond  for  the 
costs  of  an  appeal  may  include  the  costs  of 
the  action  in  the  trial  court.  Expanded  Metal 
Co.  V.  Bradford,  177  Fed.  604,  affirmed  183 
Fed.  668,  106  C.  C.  A.  114. 

The  entry  of  a  summary  decree  against  the 
sureties  on  an  appeal  bond  in  admiralty,  be- 
ing a  matter  within  the  discretion  of  the  cir- 
cuit court,  before  that  court  was  abolished, 
mandamus  would  not  lie  to  compel  its  entry 
on  the  filing  therein  of  a  mandate  of  the  su- 
preme court  commanding  the  circuit  court 
to  proceed  with  the  execution  of  its  own  de- 
cree "in  such  manner  as  right  and  justice 
shall  require."  Ex  p.  Sawyer,  21  Wall.  236, 
22  U.  S.  (L.  ed.)  617.  In  that  case  a  decree 
of  a  circuit  court  ordered  the  entry  of  a 
summary  judgment  against  the  sureties  on 
an  appeal  bond  on  its  affirmance  of  a  district 
court's  decree,  in  case  an  appeal  to  the  su- 
preme court  should  not  be  taken  within  the 
time  prescribed  by  law.  It  was  held  that  an 
appeal  to  the  supreme  court  having  in  fact 
been  taken,  the  order  of  the  circuit  court  be- 
came inoperative  and  the  case  stood  as  if  no 
decree  at  all  had  been  entered  therein.  It  was 
further  held  that  a  mandate  to  the  circuit 
court  to  proceed  with  the  execution  of  its  own 
decree  "in  such  manner  as  right  and  justice 
shall  require"  directed  the  entry  of  a  decree, 
but  did  not  attempt  to  control  the  circuit 
court  in  the  exercise  of  its  discretion  as  to 
the  nature  of  the  decree  to  be  rendered.  An- 
other ground  on  which  the  court  based  its 
decision  was,  that  the  former  decree  of  the 
circuit  court  having  been  provisional  and  not 


final  as  to  the  sureties,  no  appeal  by  them 
could  have  been  taken  therefrom,  and  the 
court's  power  over  that  part  of  the  decree 
was  not  lost  until  the  decree  as  to  the  sure- 
ties had  been  made  final  after  the  decision 
of  the  appeal  to  the  supreme  court. 

In  the  admiralty  practice  in  the  federal 
courts,  summary  judgments  against  the  sure- 
ties on  appeal  bonds  are  usually  entered  on 
orders  to  show  cause,  in  which  proceedings 
every  defense  available  to  the  sureties,  both 
legal  and  equitable,  in  an  independent  action 
on  the  bond,  may  be  interposed.  Smith  v. 
Pendergast,  82  Fed.  504. 

Where  a  suit  in  personam  in  admiralty 
was  appealed  from  a  district  court  to  a  cir- 
cuit court  in  one  federal  judicial  district, 
and  later  transferred  to  the  circuit  court 
of  another  district,  it  has  been  held  that  a 
certificate  of  the  clerk  of  the  former  that 
certain  persons  appeared  before  him  and  ac- 
knowledged themselves  bound  as  the  princi- 
pal and  sureties  in  the  appeal  of  the  said 
suit  was  not  sufficient  evidence  that  the  said 
peraons  eifectually  bound  themselves,  as  al- 
leged, to  pay  for  the  damages  and  costs  in  the 
suit,  and  a  summary  judgment  against  the 
sureties  was  held,  therefore,  to  have  been  en- 
tered improperly.  Sawyer  v.  Oakman,  11 
Blatchf.  65,  21  Fed.  Cas.  No.  12,403. 

In  apparently  the  only  case  in  the  federal 
courts  wherein  the  inherent  jurisdiction  to 
enter  a  summary  judgment  against  the  sure- 
ties on  a  bond  of  the  character  of  an  appeal 
bond  was  denied,  the  court  held  that  the  in- 
terest of  the  principal  obligor  in  a  judgment 
rendered  against  him  and  affirmed  on  the  ap- 
peal is  so  different  from  that  of  the  sureties 
thereon,  against  whom  a  judgment  has  been 
summarily  entered,  that  it  is  not  necessary  to 
make  the  sureties  parties  to  a  writ  of  error  to 
review  the  said  judgment  of  affirmance. 
Lamon  v.  Speer  Hardware  Co.  198  Fed.  453, 
119  C.  C.  A.  1. 

Statutes  authorizing  the  entry  of  summary 
judgments  against  the  sureties  on  bonds  of 
the  character  of  appeal  bonds,  on  the  af- 
firmance of  the  judgments  appealed  from, 
have  been  held  not  to  contravene  the  Con- 
stitution of  the  United  States.  Beall  v.  New 
Mexico,  16  Wall.  635,  21  U.  S.  (L.  ed.)  292. 
And  see  the  reported  case. 

Thus,  in  Beall  v.  New  Mexico,  supra,  a 
statute  which  gave  the  appellate  courts  of 
the  then  territory  of  New  Mexico  authority, 
on  rendering  a  judgment  against  the  prin- 
cipal, summarily  to  enter  a  judgment  against 
the  sureties  on  an  appeal  bond,  was  held  not 
to  be  unconstitutional,  the  court  saying: 
''The  first  error  assigned  is,  that  judgment 
was  entered  by  the  supreme  court  against 
the  surities  of  the  appeal  bond  as  well  aa 
against  the  appellants  below.  This  point  de- 
pends upon  the  question  whether  the  statute 
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of  the  territory  authorizing  such  a  judgment 
in  a  valid  one  or  not.  As  the  legislative 
power  of  the  territory,  by  the  organic  act, 
extends  to  all  riglitful  subjects  of  legisla- 
tion consistent  with  the  Constitution  of  the 
United  States,  it  would  seem  to  extend  to  such 
a  case  as  this.  A  party  who  enters  his  name 
as  surety  on  an  appeal  bond  does  it  with  a 
full  knowledge  of  the  responsibilities  incurred. 
In  view  of  the  law  relating  to  the  subject  it 
is  equivalent  to  a  consent  that  judgment  shall 
be  entered  up  against  him  if  the*  appellant 
fails  to  sustain  his  appeal.  If  judgment  may 
thus  be  entered  on  a  recognizance,  and  against 
stipulators  in  admiralty,  we  see  no  reason 
in  the  nature  of  things,  or  in  the  provisions 
of  the  Constitution,  why  this  effect  should 
not  be  given  to  appeal  bonds  in  other  ac- 
tions, if  the  legislature  deems  it  expedient. 
No  fundamental  constitutional  principle  is  in- 
volved; no  fact  is  to  be  ascertained  for  the 
purpose  of  rendering  the  sureties  liable, 
which  is  not  apparent  in  the  record  itself; 
no  object  (except  mere  delay)  can  be  sub- 
served by  compelling  the  appellees  to  brhig 
a  separate  action  on  the  appeal  bond." 

While  the  statute  under  consideration  in 
the  case  of  Beall  v.  New  Mexico,  supra,  was 
in  existence  at  the  time  of  the  decision  in 
Moore  v.  Huntington,  17  Wall.  (U.  S.)  417, 
21  U.  S.  (L.  ed.)  642,  it  does  not  appear 
from  the  report  of  the  latter  case  whether  . 
the  supreme  court  of  the  then  territory  of 
New  Mexico,  entered  the  summary  judgment 
therein  appealed  from  under  its  general  j)ow- 
ers,  or  by  virtue  of  the  statute.  However, 
the  Supreme  Court  of  the  United  States  said: 
"The  decree  was  rendered  in  the  supreme 
court  jointly  against  the  defendants  and 
their  sureties  in  the  appeal  bond,  and  it  is 
alleged  for  error  that  no  such  judgment  could 
be  rendered  against  the  latter.  But  there  is 
no  error  in  this.  It  is  a  very  common  and 
useful  thing  to  provide  by  statute  that  sure- 
ties in  appeal  and  writ  of  error  bonds  shall 
be  liable  to  such  judgment  in  the  appellate 
court  as  may  be  rendered  against  their  prin- 
cipals. This  is  founded  on  the  proposition 
that  such  sureties,  by  the  act  of  signing  the 
bond,  become  voluntary  parties  to  the  suit 
and  subject  themselves  thereby  to  the  de- 
cree of  the  court." 

In  Hopkins  v.  Orr,  124  U.  S.  610,  8  S.  Ct. 
690,  31  U.  S.  (L.  ed.)  523,  a  summary  judg- 
ment wa«  rendered  by  the  supreme  court  of 
the  then  territory  of  New  Mexico  against  the 
sureties  on  an  appeal  bond  for  the  amount 
of  the  judgment  of  the  trial  court  rendered 
against  the  principal,  except  that  the  su- 
preme court's  judgment  of  affirmance  against 
the  principal  ordered  that  the  obligee  on  the 
bond  file  a  remittitur  of  an  excess  of  four 
per  cent  interest,  the  trial  court's  judgment 
being  with  interest  at  ten  per  cent,  and  on 


his  failure  so  to  do,  that  the  judgment  be 
reversed  and  the  case  remanded  for  a  new 
trial.  The  remittitur  was  filed  and  an  ap- 
peal then  taken  to  the  Supreme  Court  of  the 
United  States,  wherein  the  judgment  of  the 
supreme  court  of  the  territory  was  affirmed, 
the  Supreme  Court  of  the  United  States  hold- 
ing the  decree  of  the  supreme  court  of  the 
territory  to  be  an  "affirmance"  of  the  trial 
court's  judgment  within  the  meaning  of  the 
statute  authorizing  the  summary  proceedings 
which  had  been  taken  against  the  sureties. 

Alabama, 

An  early  statute  of  Alal>ama  authorised 
the  entry  of  summary  judgments,  on  motion, 
against  the  sureties  on  writ  of  error  bonds. 
Johnston  v.  Atwood,  2  Stew.  225. 

This  statute  was  referred  to  in  the  head 
note  to  Brown  v.  Levins,  6  Port.  414,  as  **the 
statute  of  1816,  Aik.  Dig.  254."  In  that 
case  the  supreme  court  claimed  the  authority 
under  the  act  to  enter  a  judgment  in  the  prin- 
cipal suit  against  the  principal  and  the  sure- 
ties on  a  writ  of  error  bond  "in  case  of  dis- 
mission or  discontinuance  of  the  cause.*' 

This  legislation  has  been  held  not  to  be  re- 
pugnant to  the  constitutional  provision  guar- 
anteeing the  right  to  a  trial  by  jury;  and 
the  exercise  by  the  supreme  court  of  the 
power  conferred  thereby  has  been  held  not 
to  be  a  wrongful  assumption  of  original  ju- 
risdiction by  that  court.  Johnston  v.  Atwood, 
2  Stew.  225,  wherein  the  court  said:  "It  is 
contended  that  the  security  has  a  constitu- 
tional right  to  be  tried  by  a  jury.  The  con- 
stitution, in  guaranteeing  the  right  of  trial 
by  jury,  never  intended  anything  more  than 
securing  to  the  party  a  right  to  have  con- 
tested facts  tried  by  a  jury.  It  never  could 
have  been  designed  to  have  so  far  changed 
the  whole  doctrine  of  evidence,  as  to  have  rec- 
ords tried  by  a  jury;  when  a  debtor  acknowl- 
edges his  debt  of  record,  he  leaves  no  con- 
tested fact  to  be  tried  by  the  jury.  .  .  . 
The  security  at  the  time  he  entered  into  the 
writ  of  error  bond,  knew  all  the  consequences 
of  thus  making  him$^elf  a  party  to  the  judg- 
ment in  the  circuit  court;  he  knew  that  the 
cause  then  went  to  a  tribunal  whero  the 
facts  were  not  inquired  into,  beyond  what  was 
apparent  on  the  record;  and  his  volunteeriiijr 
himself  as  a  party  under  such  circumstances, 
was  virtually  a  waiver  of  all  claim  to  a  jurv 
trial.  .  .  .  This  court  cannot,  it  is  true, 
exercise  original  jurisdiction;  but  to  deter- 
mine what  is  an  exercise  of  original  juris- 
diction, we  must  test  it  by  applying  it  to 
the  subject-matter  on  which  such  jurisdiction 
has  been  exercised.  Original  jurit»dirtion 
has  been  exerted  over  the  subject-matter  in 
controversy  between  the  parties  litigant  in 
the  court  below,  and  when  we  render  judg- 
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ment  here  against  the  security  to  the  writ 
of  error  bond,  we  are  not  exercising  origi- 
nal jurisdiction,  because  the  subject-matter 
of  the  controversy  had  been  previously  adju- 
dicated, and  we  are  only  inquiring  if  that 
judgment  is  correct;  if  correct,  as  an  inci- 
dent to  the  affirmance,  judgment  is  rendered 
against  the  security  in  the  writ  of  error  bond." 

A  statute,  known  as  the  "second  section  of 
the  Act  of  1826,  Aik.  Dig.  165,"  gave  to  cer- 
tiorari bonds  the  force  and  effect  of  a  judg- 
ment against  all  the  obligors  thereon  on  the 
rendition  of  a  judgment  against  the  principal 
obligor.    Skinner  y.  McCarty,  2  Port.  10. 

By  section  493  of  the  Code  it  appears  that 
the  circuit  courts  are  directed,  on  the  af- 
firmance of  a  judgment  in  a  circuit  court 
against  the  principal  obligor  on  an  appeal 
or  certiorari  bond,  to  enter  in  a  summary 
manner  a  judgment  thereon  against  the  sure- 
ties. Sellers  v.  Smith,  143  Ala.  566,  39  So. 
356.  See  also  Webb  ▼.  McPherson,  142  Ala. 
540,  38  So.  1009. 

Under  that  statute  it  has  been  held 
that  the  sureties  on  a  certiorari  bond  are 
liable  for  the  costs  of  a  suit  only  to  the 
extent  of  the  penalty  of  the  bond,  but  the 
entry  of  a  judgment  for  a  greater  amount 
being  a  clerical  error  is  not  reversibit*,  but  ta 
amendable  on  motion  in  the  trial  court,  or  in 
the  appellate  tribunal  at  the  cost  of  the  plain 
tiffs  in  error.    McKeen  v.  Nelms,  9  Ala.  507. 

Where  one  of  two  defendants  carried  a 
cause  on  a  writ  of  certiorari  from  a  justice 
of  the  peace  court  to  a  circuit  court,  and 
recovered  a  judgment  in  the  latter,  it  has 
been  held  to  have  been  an  error  for  the  court 
to  include  the  surety  on-  the  certiorari  bond 
in  the  judgment  rendered,  on  the  affirmance 
of  the  judgment  as  to  the  other  defendant 
only  who  had  not  joined  in  the  writ  of  cer- 
tiorari though  he  had  been  permitted  to 
plead  in  the  suit  in  the  circuit  court.  Vaugh- 
an  v.  Iliggins,  68  Ala.  546. 

A  statute  (Dig.  260,  §  9)  provides  that 
"any  person  aggrieved  by  the  judgment  of 
any  justice,  may,  within  five  days  thereafter, 
appeal  to  the  next  superior  court,  sitting  for 
his  county,  first  giving  to  such  justice  bond 
with  good  security  in  double  the  amount  of 
such  judgment,  conditioned  to  prosecute  such 
appeal  to  effect;  and  in  case  he  be  cast  there- 
in to  pay  and  satisfy  the  condemnation  of 
the  court."  See  Quinn  v.  Adair,  4  Ala.  316; 
Wetumpka,  etc.  K.  Co.  v.  Bingham,  5  Ala. 
657.    See  also  Eastland  v.  Jones,  Minor  275. 

Such  a  statute  was  referred  to  in  Bancroft 
V.  Stanton,  7  Ala.  351,  as  "Clav's  Dig.  315, 

§  11." 

That  statute  has  been  held  sufficiently 
broad  to  include  appeals  taken  by  the  plain- 
tiff as  well  as  those  taken  by  the  defendant. 
Quinn  v.  Adair,  4  Ala.  315. 

It  has  been  hold  that  whore  the  same  per- 
sons are  siiretios  on  sevrral  appeal  bonds,  in 


appeals  from  a  justice's  court,  and  the  suits 
in  which  the  bonds  were  given  are  consoli- 
dated in  the  appellate  court,  the  entry  of  a 
single  summary  judgment  against  the  sure- 
ties for  tlie  entire  amount  for  which  they 
were  liable,  instead  of  the  rendition  of  sepa- 
rate judgments  for  the  several  amoimts,  is 
proper,  \^'etumpka,  etc.  R.  Co.  v.  Bingham, 
5  Ala.  657. 

A  summary  judgment  under  the  act  against 
the  sureties  on  an  appeal  bond  may  be  en- 
tered nunc  pro  tunc  after  the  expiration  of 
the  term  of  court  at  which  the  judgment 
against  the  principal  obligor  was  rendered; 
and  the  liability  of  the  sureties  being  a  con- 
sequence of  the  judgment  against  the  prin- 
cipal, the  latter  judgment  and  the  bond  are 
evidence  sufficient  to  support  such  summary 
proceedings  against  the  sureties.  Bancroft 
V.  Stanton,  7  Ala.  351. 

While  it  is  a  general  rule  of  law  that  it  is 
not  permissible  to  join  in  the  same  action 
an  executor  or  administrator  with  one 
chargeable  on  his  oAvn  account,  it  has  been 
held  that  this  rule  does  not  apply  to  sure- 
ties on  an  appeal  bond  in  their  relation  to 
the  personal  representative  of  the  deceased 
principal  obligor.  Bancroft  v.  Stanton,  7 
Ala.  351,  wherein  the  court  said:  *'It  roay 
be  stated  generally,  that  it  is  not  allowable 
to  join  in  the  same  action  an  executor,  or 
administrator,  with  one  chargeable  on  his 
own  account.  But  this  rule  has  never  been 
applied  to  a  case  like  the  present.  Here  the 
surety  is  not  joined  with  the  administrator, 
but  his  liability  is  consequential,  depending 
upon '  the  fact,  whether  his  principal  is  suc- 
cessful in  the  prosecution  of  the  appeal;  if 
he  fails,  the  terms  of  the  bond  fix  the  liabil- 
ity of  the  surety,  and  the  statute  declares 
that  judgment  shall  be  rendered  against  both 
of  tliem,  and  execution  issue  against  both,  or 
either  of  them.  [Clay's  Dig.  315,  §  11.]  The 
fact  that  the  appellant  died,  pending  the  ap- 
peal, and  his  administrator  was  made  a  par- 
ty in  his  stead,  cannot  make  a  different  rule 
applicable." 

The  entry  of  a  summary  judgment  against 
the  sureties  on  a  bond  given  to  sustain  an 
appeal  from  the  decision  of  a  justice  of  the 
peace,  for  an  amount  in  excess  of  the  penalty 
of  the  appeal  bond,  has  been  held  to  be  a 
clerical  error  susceptible  of  amendment  under 
the  authority  of  a  statute,  "Clay's  Digest, 
322,  §  54."  McBarnctt  v.  Breed,  6  Ala,  476; 
Witherington  v.  Brantley,  18  Ala.  197. 

Section  3125  of  the  Code  of  1876  relates 
to  the  rendition  of  judgments  in  the  circuit 
courts  of  the  state  against  the  sureties  on 
appeal  bonds  given  on  appeals  from  deci- 
sions of  justices  of  the  peace.  It  provides 
that  "where  the  judgment  is  affirmed,  on  ap- 
peal or  certiorari,  judgment  must  be  rendered 
by  the  court   against  the  surety,  a«  well  as 
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the  principal,  which  must  include  the  costs  of 
the  inferior  and  appellate  court."  Under 
that  section  of  the  code,  where  all  of  the  ap- 
pellants did  not  succeed  in  prosecuting  their 
appeal  to  effect  in  the  circuit  court,  the  said 
court  has  been  held  to  have  properly  entered 
siunmary  judgments  against  the  sureties  on 
the  appeal  bonds  of  those  appellants  who 
failed  in  the  appeal,  ''the  judgment  appealed 
from  being  several  as  well  as  joint.  Code, 
1876,  §  2906."  Neff  v.  Edwards,  81  Ala.  246, 
2  So.  88. 

Under  the  authority  of  Code  §  3941,  the 
supreme  court  claims  the  exclusive  jurisdic- 
tion to  enter  summary  judgments  against 
the  sureties  on  appeal  or  supersedeas  bonds 
returnable  to  that  court,  in  the  case  of  ap- 
peals from  the  chancery  courts.  Crawford  v. 
Kirksey,  55  Ala.  282,  28  Am.  Rep.  704. 

It  appears  that  on  an  appeal  from  a  decree 
of  a  chancery  court  ordering  the  sale  of  land 
in  satisfaction  of  notes  given  for  the  pur- 
chase money  thereof,  there  exists  no  authori- 
ty in  the  supreme  court  to  enter  a  summary 
decree  against  the  sureties  on  the  appeal 
bond,  except  for  costs.  Hughes  v.  Hatchett, 
65   Ala.   539. 

In  Spear  y.  Lomax,  42  Ala.  576,  an  ap- 
peal from  a  circuit  court  to  the  supreme 
court,  it  was  said:  **The  appeal  bond  in  this 
case  does  not  cover  the  costs,  as  required  by 
section  3313  of  the  Code,  and  therefore  no 
judgment  for  costs  can  be  rendered  on  it  by 
the  circuit  court.  But  the  bond  substantial- 
ly conforms  to  section  3314  of  the  Code,  and 
a  judgment  may  be  rendered  thereon  against 
the  obligors  jointly  for  whatever  amount  the 
sureties  are  liable  under  the  evidence,  and 
sections  3314  and  3316  of  the  Code,  to  be  as- 
sessed by  the  jury." 

The  summary  remedies  authorized  by  the 
statutes  may  be  allowed  only  where  the  bond 
furnished  to  support  the  issuance  of  the 
writ  for  a  review  of  a  judgment  or  decree 
has  been  given  in  substantial  compliance  with 
the  terms  of  the  statute  making  provision 
therefor.  Brown  v.  Levins,  6  Port.  414; 
Crawford  v.  Kirksey,  56  Ala.  282,  28  Am. 
Rep.  704;  Reynolds  v.  Cox,  108  Ala.  276,  19 
8o.  396. 

But,  where  the  bond  has  been  executed  by 
one  only  of  the  parties  seeking  the  issuance 
of  a  writ  of  error,  and  there  are  several 
such  applicants,  the  summary  proceedings  au- 
thorized by  the  statute  may  not  be  taken 
against  the  sureties  on  the  writ  of  error  bond. 
The  reason  for  this  ruling  appears  to  be  that 
the  Act  of  1814,  Aik.  Dig.  266,  provides  that 
the  bond  shall  be  made  payable  to  the  ^'ad- 
verse  party,"  which  is  construed  as  meaning 
that  it  shall  be  executed  in  favor  of  all  of 
the  parties  defendant  to  the  writ  of  error, 
and  that  this  not  having  been  done,  the  bond 
is  not  a  statutory  bond  and,  therefore,  is  not  - 


subject  to  the  statutory  remedy.    Brown  t. 
Levins,  6  Port.  414. 

Where  the  writ  of  error  sued  out  was  to 
reverse  and  supersede  a  judgment  against 
several  persons,  while  the  judgment  sought 
to  be  reversed  was  against  one  person  only, 
the  bond,  which  evidently  was  executed  by  the 
several  persons  referred  to,  has  been  held  to 
have  no  application  to  the  suit,  and  a  judg- 
ment on  a  motion  against  the  sureties  could 
not  be  entered.    Curry  v.  Barclay,  3  Ala.  484. 

However,  where  the  suit  is  brought  by  one 
person  for  the  use  of  another,  it  is  not  es- 
sential, to  authorize  the  entry  of  a  summary 
judgment  on  an  appeal  bond  against  the  sure- 
ties, that  the  name  of  the  nominal  party 
be  included  in  the  bond.  McBamett  t. 
Breed,  6  Ala.  476. 

It  has  also  been  held  that  a  bond  which 
contained  but  one  condition,  and  the  condi- 
tion was  that  "the  plaintiff  shall  prosecute 
and  sustain  his  appeal,"  was  a  departure 
from  the  requirements  of  the  statute  which 
provided  for  a  further  condition,  "to  pay  and 
satisfy  the  condemnation  of  the  court,"  and 
the  statutory  remedy  against  the  sureties 
could  not,  therefore,  be  allowed.  Quinn  ▼. 
Adair,  4  Ala.  316. 

But,  where  the  condition  of  an  appeal 
bond  was  that  the  parties  would  prosecute 
an  appeal  to  effect,  and  on  failure  to  obtain 
a  favorable  judgment  therein,  to  "then  pay 
the  judgment  with  such  damages  and  costs 
as  shall  be  adjudged  against  them,"  etc.,  this 
has  been  held  to  be  a  sufficient  compliance 
with  the  statute,  "Clay's  Dig.  314,  §  9,"  pre- 
scribing the  condition  quoted  in  the  last  pre- 
ceding paragraph.  ^lightfoot  v.  Strahan,  7 
Ala.  444. 

Where  the  judgment  of  the  lower  court  was 
against  one  only  of  two  principal  obligors 
on  a  writ  of  error  bond,  and  the  writ  of  error 
was  amended  in  the  appellate  court  by  strik- 
ing out  the  name  of  the  other,  the  court  re- 
fused to  enter  a  summary  judgment  against 
the  sureties  on  the  bond.  Tarver  v.  Nance, 
5  Ala.  712. 

It  has  been  held  that  where  an  appeal  has 
been  taken  from  a  chancery  court  to  the  su- 
pr^ne  court,  the  entry  of  a  summary  judg- 
ment for  the  costs  against  the  sureties  on 
the  appeal  bond,  on  the  affirmance  of  the 
chancery  court's  decree,  was  unauthorized 
by  any  statute  and  was  therefore  void,  where 
the  appeal  bond  was  made  payable  to  the  reg- 
ister instead  of  to  the  appellee.  State  ▼. 
Montgomery,  74  Ala^  226. 

In  Reiynolds  v.  Cox,  108  Ala.  276,  19  So. 
396,  the  court  following  the  rule  that  the 
bond  must  be  in  substantial  compliance  with 
the  statute  said:  "An  acknowledgment,  that 
a  person  becomes  security  'for  all  costs  and 
damages  as  may  be  sustained  by  defendant 
by  reason  of  the  appeal,'  is  evidently  not  the 
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equivalent  of  an  agreement  'to  pay  such  judg- 
ment as  may  be  rendered'  against  the  plain- 
tiff by  the  court  to  which  the  cause  is  sought 
to  be  removed,  required  by  section  3309  of 
the  Code,  to  be  given  on  appeals  from  a 
justice's  court  to  the  circuit  court.  The 
circuit  court  was,  therefore,  without  author- 
ity to  render  a  summary  judgment  against 
the  appellant,  who  was  simply  a  surety,  and 
its  judgment,  to  the  extent  we  have  indicated, 
must  be  here  reversed  and  annulled." 

Where  a  bond  furnished  to  procure  the  is- 
suance of  a  writ  of  certiorari  was  not  the 
bond  required  by  the  statute,  but  was  suf- 
ficient as  a  certiorari  bond  at  common  law, 
the  statutory  remedy  against  the  sureties 
thereon  was  held  to  have  been  improperly 
allowed.  Webb  v.  McPherson,  142  Ala.  640, 
38  So.  1009. 

It  has  been  held  that  the  construction  to 
be  given  to  the  condition  of  a  bond  furnished 
to  support  an  appeal  from  a  justice  of  the 
peace  court  is  the  same,  whether  the  judg- 
ment on  the  bond  is  sought  in  the  principal 
suit  on  a  motion  therein,  or  in  an  independ- 
ent action  at  law  on  the  bond.  Quinn  v. 
Adair,  4  Ala.  315. 

But  a  compliance  with  the  terms  of  a  stat- 
ute, making  provision  for  the  bond  to  be  fur- 
nished, is  not  in  itself  sufficient  if  the  bond 
does  not  show  on  its  face  sufficient  facts  to 
warrant  the  court  in  assmning  jurisdiction 
thereof  and  applying  the  siunmary  remedy 
afforded  by  the  act.  In  this  connection,  the 
court,  in  Wetumpka,  etc.  R.  Co.  v.  Bingham, 
&  Ala.  657,  said:  "The  right  to  render  judg- 
ment against  the  sureties,  though  a  conse- 
quence of  the  judgment  against  the  principal, 
is  derived  solely  from  the  appeal  bond,  which 
when  sent  up  by  the  justice,  is  by  the  stat- 
ute made  prima  facie  evidence  of  the  facts 
stated  in  it,  and  that  the  persons  whose 
names  are  signed  to  it,  did  in  fact  execute 
it  as  their  bond.  Upon  this  evidence  the 
court  acts  summarily  and  renders  judgment 
against  them  jointly,  with  the  principal. 
But  it  is  too  clear  for  argument,  that  the 
court  must  have  at  least  prima  facie  author- 
ity for  rendering  a  judgment  against  persons 
who  have  no  opportunity  of  making  defense. 
The  court  must  have  at  least  the  ex  parte 
evidence  afforded  by  the  production  of  a 
bond:  that  they  have  consented  that  if  a 
certain  judgment  is  affirmed  against  their 
principal,  it  may  be  also  rendered  against 
them."  In  that  case  the  appeal  bond  did 
not  show  that  any  judgment  had  ever  been 
rendered  against  the  principal  obligor  or,  if 
such  a  judgment  had  been  rendered,  what 
was  its  amount  and  to  what  court  the  ap- 
peal was  taken. 

If  an  appeal  bond  does  not  conform  to  the 
statutory  requirements,  and  the  summary 
remedy  against  the  sureties  authorized  by  a 


statute  may  not,  therefore,  be  allowed,  re- 
course must  be  had,  if  at  all,  in  an  independ- 
ent action  against  the  sureties  on  the  bond. 
Brown  v.  Levins,  6  Port.  414;  State  v.  Mont- 
gomery, 74  Ala.  226. 

'An  instrument  purporting  to  be  a  certio- 
rari bond,  but  from  which  a  seal  had  been 
omitted,  was  held  in  Skinner  v.  McCarty,  2 
Port.  19,  not  to  be  a  bond,  and  that  the 
entry  of  a  summary  judgment  against  the 
sureties  on  such  an  instrument  was  improper. 

However,  by  the  Act  of  1839,  it  was  pro- 
vided that  "all  covenants,  conveyances,  and 
all  contracts  in  writing,  which  import  on 
their  face  to  be  under  seal,  shall  be  taken, 
deemed,  and  held,  to  be  sealed  instruments, 
and  shall  have  the  same  effect  as  if  the  seal 
of  the  party,  or  parties,  were  affixed  thereto, 
whether  there  be  a  scrawl  to  the  name  of 
such  party,  or  parties,  or  not."  The  omission 
of  a  seal  from  an  instrument  intended  to  be 
an  appeal  bond,  therefore,  has  been  held  to 
be  cured  by  this  statute,  so  as  to  authorize 
the  entry  of  the  statutory  judgment  against 
the  surety  thereon.  Bancroft  v.  Stanton,  7 
Ala.  351. 

Alaska, 

Seemingly  the  only  r*fnorted  decision  in 
Alaska  on  the  question  involved  in  this  note 
was  rendered  in  McNamee  v.  Kelley,  4  Alaska 
44.  That  case  was  carried  on  a  writ  of  error 
from  the  district  court  for  the  territory  of 
Alaska,  fourth  division,  to  the  circuit  court 
of  appeals  of  the  United  States  for  the  ninth 
circuit,  where  the  territorial  court's  opinion 
was  affirmed.  On  the  return  of  the  cause, 
with  the  mandate  of  the  circuit  court  of  ap- 
peals for  further  proceedings,  execution  was 
issued  against  the  principal  obligors  on  the 
writ  of  error  bond.  The  judgment  against 
the  principals  having  been  satisfied  only  in 
part,  a  motion  was  made  for  a  judgment 
against  the  sureties  for  the  balance  due. 
After  reviewing  the  decisions  of  the  federal 
courts,  the  court  held  that  it  had  the  inher- 
ent power  to  enter  such  a  judgment  on  mo 
tion  against  the  sureties,  and  without  prelim- 
inary notice  to  them  of  the  proceedings, 
since  the  signing  by  them  of  the  bond  made 
them  quasi  parties  to  the  litigation  of  their 
principal. 

Arizona, 

In  what  appears  to  be  the  only  case  where- 
in the  question  discussed  in  this  note  has 
arisen  in  Arizona,  the  authority  to  enter  a 
summary  judgment  against  the  sureties  on 
an  appeal  bond  was  held  to  exist  by  virtue 
of  a  statute.  Hurst  v.  Lakin,  13  Ariz.  328, 
114  Pac.  950.  In  that  case  an  appeal  was  tak- 
en from  a  justice's  court  to  a  district  court 
of  the  then  territory  of  Arizona.    The  opin- 
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ion  of  the  lower  courts  was  affirmed,  and  a 
judgment  entered  in  the  district  court  against 
the  principal  obligor  and  summarily  against 
the  sureties  on  the  appeal  bond.  The  sure- 
ties not  having  joined  in  a  subsequent  ap- 
peal to  the  supreme  court,  it  was  contended 
that  the  supreme  court  had  no  jurisdiction 
to  include  them  in  its  judgment  of  affirmance. 
The  court,  in  sustaining  its  jurisdiction  in 
respect  to  the  sureties,  said:  **It  is  the  gen- 
eral rule  that,  in  the  absence  of  any  statutory 
provision  permitting  appeals  by  one  party, 
all  parties  to  the  action  having  a  direct  in- 
terest in  the  litigation,  against  whom  a 
joint  judgment  is  entered,  must  join  in  the 
appeal.  In  many  jurisdictions  this  rule  is 
made  to  apply  to  the  sureties  on  a  forthcom- 
ing bond  or  upon  an  appeal  bond,  unless  there 
has  been  a  severance  of  the  parties  in  inter- 
est, effected  by  summons  and  severance  or 
by  an  equivalent  proceeding  appearing  in  the 
record.  Under  the  statutes  of  this  territory, 
judgment  is  entered  against  sureties  upon 
both  classes  of  bonds  without  notice  and  aa 
of  course.  They  are  in  no  proper  sense  par- 
ties to  the  suit  in  the  court  below,  and  are 
not  heard  therein.  It  is  true  that  they  are 
parties  to  the  judgment.  The  statutes  regu- 
lating practice  upon  appeal  contemplate  ap- 
peal or  proceeding  in  error  only  by  those 
parties  entitled  to  be  heard  in  the  trial  court. 
One  of  the  reasons  given  for  joining  on  ap- 
peal parties  litigant  in  the  ordinary  case  of 
an  action  upon  a  bond  is  that  a  reversal  of 
the  judgment  as  to  the  principal  does  not  op- 
erate as  a  reversal  as  to  the  sureties.  This 
reason  is  not  applicable  as  to  the  sureties  of 
this  class;  for,  although  there  is  no  tech- 
nical reversal  as  to  them,  the  reversal  of  the 
judgment  as  to  their  principal  operates  to 
discharge  their  liability,  inasmuch  as  their 
contract  is  merely  to  pay  tlie  judgment 
against  the  principal.  It  has  never  been  the 
rule  of  this  court  to  require  sucii  sureties 
to  join  in  an  appeal,  and  to  hold  so  in  this 
instance  would  effect  an  entire  change  in  our 
procedure.  Decisions  of  other  courts  as  to 
their  procedure  upon  appeal  are  not  control- 
ling upon  us.  We  hold  that,  while  all  the 
parties  who  are  parties  in  interest  to  the 
controversy  must,  of  course,  be  joined  as 
appellants,  or  some  procedure  had  in  the  dis- 
trict <:ourt  equivalent  to  summons  and  sever- 
ance, such  rule  should  not  be  extended  to  ap- 
ply to  the  sureties  on  appeal  or  forthcoming 
bonds." 

Arkatisas, 

Certain  statutes  of  Arkansas  (Gantt's  Dig. 
sec.  1101  and  1102)  construed  together  have 
been  held  to  authorize  the  entry  by  the  su- 
preme court  of  a  summary  judgment  against 
the  sureties  on  an  appeal   bond  "for  costs. 


damages,  and  the  amount  of  the  judgment 
below,"  on  the  affirmance  of  a  judgment 
against  the  principal  obligor,  where  the  bond 
is  effective  also  as  a  supersedeas,  the  sure- 
ties in  effect  becoming  parties  to  the  prin- 
cipal suit  by  executing  the  bond.  White  v. 
Prigmore,  29  Ark.  208.  And  in  Rogers  v. 
Brooks,  31  Ark.  194,  the  court  said:  **Under 
the  statute,  where  a  decree  for  money,  stayed 
by  an  appeal  bond,  is  affirmed,  a  decree  goes 
against  the  sureties  in  the  appeal  bond^  as 
a  matter  of  course.  If  the  clerk  omits  to 
enter  the  decree  against  the  sureties  at  the 
time  of  entering  the  decree  of  affirmance 
against  the  appellant,  it  may  afterwards  be 
entered  nunc  pro  tunc.  The  sureties,  having 
made  themselves  parties  to  the  suit  by  en- 
tering into  the  appeal  bond,  are  not  entitled 
to  notice  before  decree  against  them." 

Tlie  exercise  by  the  supreme  court  of  the 
power  granted  by  this  statute  is  not  an  as- 
sumption of  original  jurisdiction  by  an  ap- 
pellate court.  White  v.  Prigmore,  29  Ark. 
208,  wherein  it  was  said:  'The  awarding  of 
costs,  damages,  and  the  rendering  of  judg- 
ment against  the  sureties  in  the  supersedeas 
bond,  as  well  as  the  appellant  on  affirmance, 
is  but  the  exercise  of  jurisdiction  in  mat- 
ters growing  out  of  or  incidental  to  the  ap- 
peal, and  not  on  any  proper  sense  the  exer- 
cise of  original  jurisdiction.  No  new  cauae 
of  action  or  subject-matter  of  jurisdiction 
is  brought  before  this  court  on  the  appeal  by 
the  execution  of  the  supersedeas  bond,  but 
the  sureties  in  the  bond  merely  agree  that 
judgment  may  be  entered  against  them,  as 
well  as  the  appellant  on  affirmance  for  the 
amount  of  the  judgment  appealed  from, 
with  costs  and  damages,  which  are  incidents 
of  the  appeal  and  stay  of  execution." 

The  only  cases  contemplated  in  the  enact- 
ment of  the  legislation  heretofore  mentioned 
are  those  involving  appeals  from  judgments 
for  the  recovery  of  money.  In  all  other  cases 
the  obligees  are  required  to  resort  to  an  ac- 
tion at  law  on  the  bond.  Boiling  ▼.  Fitz- 
hugh,  82  Ark.  206,  101  S.  W.  178. 

Therefore,  where  the  judgment  appealed 
from  is  not  a  judgment  for  the  recovery  of 
money,  a  summary  judgment  may  not  be  en- 
tered against  the  sureties^  on  the  appeal  Ijond 
on  the  affirmance  of  the  judgment  of  the 
trial  court,  except  for  the  costs,  the  bond 
being  conditioned  to  pay  the  damages  and 
costs  adjudged  against  the  appellant.  Steph- 
ens V.  Shannon.  44  Ark.  178.  And,  on  an 
appeal  to  the  supreme  court  from  a  decree  of 
a  court  of  chancery,  it  has  been  held  that  the 
decree  of  the  chancery  court  being  for  the 
delivery  of  certain  notes,  other  choses  in  ac- 
tion and  money,  that  court  could  exercise  no 
greater  power  than  the  supreme  court  in  per- 
forming the  mandate  of  the  latter  for  fur- 
ther proceedings  on  the  affirmance  of  the  de- 
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cree  appealed  from,  aud  aa  the  decree  was  not 
for  a  definite  sum  of  money,  it  was  not  a 
money  decree  within  the  meaning  of  the 
statute  and  it  was  an  error  to  enter  a  sum- 
mary decree  against  tlie  sureties  on  the  bond. 
Bolfing  V.  Fitzhugh,  82  Ark.  20G,  101  8.  W. 
173. 

Until  the  enactment  of  this  legislation,  it 
appears  that  the  sureties  on  an  appeal  bond, 
elfective  as  a  supersedeas,  could  not  be  pro- 
ceeded against  in  tiie  supreme  court  in  a 
Hummary  manner.  White  v.  Prigmore,  29 
Ark,  208,  wherein  the  court  said:  "Prior  to 
the  passage  of  the  Act  of  1871  (Gantt's  Dig. 
1102),  authorizing  this  court  to  render  judg- 
ment against  the  sureties  in  the  supersedeas 
l>ond,  on  affirmance,  the  appellee  had  to  resort 
to  an  original  suit  upon  the  bond  or  recog- 
nisance, and  was  subjected  to  the  delay  and 
expense  of  prosecuting  the  suit;  and  the  stat- 
ute authorizing  a  summary  judgment  against 
the  sureties,  in  accordance  with  their  under- 
taking, and  avoiding  such  delay  and  expense, 
has  much  to  commend  it." 

A  statute,  'Gould'H  Dig.  eh.  99,  sec.  197, 
re-enacted  substantially,  in  the  Act  of  April 
29,  1873  (Gantt's  Dig.  ch.  82,  sec.  3839),"  au- 
thorized the  circuit  courts  of  the  state,  on 
their  affirmance  of  api)eals  from  decisions  of 
the  justices  of  the  peace,  to  enter  Biunmary 
judgments,  without  notice,  against  the  sure- 
ties on  appeal  bonds,  when  the  bonds  super- 
seded the  judgments  appealed  from.  Calla- 
han y.  Saleski,  29  Ark.  210,  wherein  the 
court  said:  "'The  law  authorizing  such  judg- 
ments, on  appeals  from  justices  of  the  peace, 
has  been  upon  our  statute  l)ooks  for  many 
years.  Very  many  judgments  have  been  en- 
tered under  it,  and  executed,  and  we  can  see 
no  clear  and  solid  grounds  on  which  its  un- 
constitutionality could  be  placed." 

Such  a  statute  was  referred  to  in  Martin 
T.  Tennison,  56  Ark.  291.  19  S.  W.  !I22,  aa 
"section  4153  of  Mansfield's  Digest,"  and  in 
that  case  it  was  held  that  where  the  bond  is 
not  conditioned  as  required  by  ''section  4135 
of  Mansfield's  Digest,"  the  nummary  remedy 
against  the  sureties  may  not  be  allowed.  The 
bond  in  that  ca«e  was  conditioned  to  satisfy 
the  judgment  "to  the  extent  of  the  value  of 
the  cotton  attached  in  the  action."  instead 
of  "to  perform  the  judgment  appealed  from" 
or,  in  case  of  a  trial  anew  in  the  circuit  oourt> 
to  "pay  such  judgment." 

Where  the  penal  sum  of  an  appeal  bond 
erroneously  stated  the  amount  of  the  judg- 
ment below  which  it  was  given  to  supersede, 
tbe  proper  procedure  has  been  held  to  be  for 
the  court  to  order  the  entry  of  record  of  a 
remittitur,  as  of  the  date  of  the  decree 
against  the  sureties,  for  the  amount  shown 
in  the  bond  in  excess  of  the  judgment  of  the 
court  below,  and  the  certification  thereof  to 
the  sheriff,  with  direct iona  to  him  to  indorse 


the  amount  remitted  as  a  credit  on  the  ex- 
ecution in  his  hands,  as  of  the  date  of  the  de- 
cree.   Rogers  v.  Brooks,  31  Ark.  194. 

In  UUery  v.  Ft.  Smith,  35  Ark.  214,  the 
oourt  said:  "It  is  required  by  sec.  2104, 
Gantt's  Digest,  that  when  a  defendant  ap- 
peals from  a  judgment  of  a  justice  of  the 
peace  in  a  criminal  case,  he  shall  cause  to  be 
executed  by  a  good  surety  a  covenant  to  pay 
the  costs  of  the  appeal  in  the  event  of  the 
affirmance  of  the  judgment;  and  if  he  de- 
sires to  suspend  the  collection  of  the  judg- 
ment, a  further  covenant  to  pay  the  judg- 
ment which  may  be  rendered  against  him  on 
the  appeal.  If,  upon  a  trial  anew  in  the  cir- 
cuit court,  judgment  is  rendered  against  the 
defendant,  and  an  execution  is  issued  there- 
on against  him  in  one  year  thereafter,  and 
is  returned  unsatisfied,  a  summons  may  be 
issued  against  the  surety,  to  show  cause  why 
judgment  should  not  be  rendered  against  him 
on  his  covenants,  which  summons  is  to  be 
directed,  delivered,  served  and  returned  as  an 
ordinary  summons,  and  the  cause  is  to  be 
tried  as  an  ordinarv  civil  action.  The  stat- 
ute  evidently  does  not  contemplate  a  pro- 
ceeding by  scire  facias,  but  intends  that  the 
record  and  proceedings  in  the  case  against 
the  principal  shall  be  taken  and  considered 
as  the  con  plaint  or  statement  of  the  facts 
constituting  the  cause  of  action." 

Prior  to  the  Act  of  March  15,  1879  (Acts 
of  1879,  p.  84),  it  was  held  that  the  cir- 
cuit courts  had  no  jurisdiction  to  enter  sum- 
mary judgments  against  the  sureties  on  ap- 
peal bonds,  without  a  scire  facias  having  first 
been  issued,  as  required  by  a  statute  (Gantt's 
Dig.  sec.  2112-2215)  then  in  force,  on  appeals 
from  the  decisions  of  justices  of  the  peace  in 
prosecutions  for  the  commission  of  misde- 
meanors. But,  where  the  sureties  did  not 
join  with  the  principal  obligor  in  a  subse- 
quent appeal  to  the  supreme  court,  the  judg- 
ment of  the  lower  court,  as  it  affected  them, 
though  wrong,  could  not  be  reversed.  Mann 
V.  State,  37  Ark.  405. 

California. 

A  sUtute  of  California  (§  942  of  the  Code 
of  Civil  Procedure)  appears  to  authorise  the 
entry  of  a  judgment  on  motion  in  the  prin- 
cipal suit  against  the  sureties  on  an  appeal 
bond,  on  the  affirmance  by  the  supreme  court 
of  the  judgment  from  which  the  appeal  has 
been  taken.  Ladd  v.  Parnell,  57  Cal.  232; 
.  Dean  v.  Hawed,  32  Cal.  App.  677,  163  Pac. 
1038. 

This  statute  has  been  held  to  be  constitu- 
tional. Ladd  ▼.  Parnell,  57  Cal.  232;  Mere- 
dith V.  Santa  Clara  Min.  Assoc.  60  Cal.  617. 
In  the  case  first  cited  the  court  said:  '*The 
judgment  in  this  cause  is  affirmed.  The  sure- 
ties on  the  undertaking  upon  appeal   were 
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notified  of  the  motion  for  judgment,  and 
failed  to  appear.  We  see  nothing  in  the  point 
that  sec.  942  of  the  Code  of  CiYil  Procedure, 
allowing  judgment  on  motion  against  the 
sureties,  where  they  had  subscribed  such  an 
undertaking  as  is  required  by  that  section, 
ia  unconstitutional."  In  Meredith  y.  Santa 
Clara  Min.  Assoc.  60  Cal.  617,  the  court  held 
that  by  executing  and  filing  an  appeal  bond, 
the  sureties  thereon  voluntarily  made  them- 
selves parties  to  the  suit  of  the  principal  ob- 
ligor and,  "having  voluntarily  made  them- 
selves parties  to  the  action  and  submitted 
themselves  to  the  jurisdiction  of  the  court, 
they  also  assented  to  and  adopted  all  the 
provisions  of  the  law  for  the  enforcement  of 
the  obligation  incurred  by  their  undertaking, 
and  waived  any  constitutional  or  statutory 
right  in  its  enforcement  to  which  they 
might  have  been  otherwise  entitled.''  The 
court  further  said:  "Nothing  is  to  be  found 
in  the  constitution  whioh  prohibits  anyone 
from  making  himself  a  party  to  an  action 
pending  in  a  court,  or  from  voluntarily  sub- 
mitting himself  to  the  jurisdiction  of  the 
court,  and  stipulating  that  judgment  may  be 
entered  against  him  in  the  action.  'A  con- 
stitution would  become  a  very  officious  in- 
strument if  it  sought  to  force  its  protection 
upon  any  man  against  his  will.'  (Chappee 
V.  Thomas,  5  Mich.  60.)  The  section  of  the 
code  under  which  the  judgment  was  entered 
against  the  sureties  on  their  appeal  bond, 
does  not,  therefore,  conflict  with  the  constitu- 
tion." 

Such  a  statute  was  referred  to  in  Meredith 
V.  Santa  Clara  Min.  Assoc.  60  Cal.  617,  as 
section  958,  Code  of  Civil  Procedure,  while 
section  942  mentioned  in  a  preceding  para- 
graph is  said  therein  to  provide  for  the  un- 
dertaking which  must  be  furnished  by  the  ap- 
pellant to  authorize  the  summary  remedy 
against  the  sureties  provided  by  section  968. 
It  was  held  in  McCallion  v.  Hibemia  Sav. 
etc.  Soc.  98  Cal.  442,  33  Pac.  329,  that  "it 
is  only  upon  a  statutory  bond  that  judgment 
can  be  orderejl  against  the  sureties  on  mo- 
tion." 

Therefore,  on  the  affirmance  of  a  judgment 
against  the  principal,  it  has  been  held  that 
the  only  question  for  the  court  to  decide  is 
whether,  on  the  reeord  before  the  court,  the 
respondent  is  entitled  to  a  summary  judg- 
ment against  the  sureties,  the  bond  being 
given  in  compliance  with  section  942  of  the 
Code  of  Civil  Procedure.  Gray  v.  Cotton,  174 
Cal.  256,  162  Pao.  1019.  And,  where  the  bond 
furnished  is  not  given  in  conformity  with  the 
provisions  of  that  act,  the  summary  remedy 
of  the  statute  should  be  denied.  Powers  v. 
Chabot,  93  CaL  266,  28  Pac.  1070;  Central 
Lumber,  etc.  Co.  v.  Center,  107  Cal.  193,  40 
Pac.  334. 

It  appears  that  the  appeal  bond  required  to 
be  furnished  by  section  942  of  the  Code  of 


Civil  Procedure  relates  only  to  appeals  from 
judgments  or  orders  directing  the  payment 
of  money,  and  its  effect  is  to  stay  the  execu- 
tion of  the  judgement  or  order  appealed  from 
pending  the  outcome  of  the  appeal.  McCal- 
lion V.  Hibemia  Sav.  etc.  Soc  98  Cal.  442, 
33  Pac.  329;  Weldon  v.  Rogers,  154  CaL  632, 
98  Pac.  1070.  See  also  Reay  v.  Butler,  118 
Cal.  113,  60  Pac.  375.  And,  in  all  cases  in 
which  appeals  have  been  taken  from  judg- 
ments or  orders  other  than  those  directing 
the  payment  of  money,  the  remedy  against 
the  sureties  must  be  sought  in  an  action  on 
the  bond.  Churchill  v.  More,  7  Cal.  App.  767, 
96  Pac.  108;  Weldon  v.  Rogers,  164  CaL  632, 
98  Pac  1070;  Gray  y.  Cotton,  174  CaL  256, 
162  Pac.  1019. 

A  judgment  for  costs  has  been  held  not 
to  be  a  judgment  directing  the  payment  of 
money  contemplated  by  section  942,  McCal- 
lion V.  Hibernia  Sav.  etc.  Soc.  98  CaL  442,  33 
Pac  329;  neither  is  an  order  denying  a  mo- 
tion to  strike  a  bill  for  costs  from  the  rec- 
ords of  the  court  such  an  order  within  the 
meaning  of  the  act,  Reay  ▼.  Butler,  118  CaL 
113,  60  Pac  375. 

The  summary  remedy  afforded  by  the  stat- 
ute (section  958)  being  purely  statutory,  its 
provisions  must  be  strictly  pursued.  There- 
fore, as  the  statute  provides  for  a  judgment 
"against  the  sureties,"  it  has  been  held  to  be 
an  error  for  the  court  to  enter  a  judgment 
against  one  only  of  several  sureties.  Han- 
sen v.  Martin,  63  Cal.  282. 

However,  where  it  was  apparent  that  a 
clerical  error  had  been  made  in  the  spelling 
of  the  name  of  one  of  the  sureties  in  a  sum- 
mary judgment  against  the  obligors  on  an 
appeal  bond,  the  court  refused  to  sustain  the 
contention  that  the  judgment  was  against  one 
only  of  the  sureties  (the  one  properly  named) 
and  held  the  judgment  to  be  susceptible  of 
amendment  to  show  the  true  names  of  both. 
Santa  Monica  First  Kat.  Bank  v.  Kowalsky, 
31  Pac.  1133. 

It  appears  that  a  notice  to  the  sureties  of 
a  motion  for  a  simimary  judgment  against 
them  is  not  necessary  to  be  given,  inasmuch 
as  the  statute  does  not  expressly  require 
such  a  notice,  and  the  bond  whi<^,  by  the 
statute  (sec  942  of  the  Code  of  Civil  Pro- 
cedure), the  sureties  are  required  to  execute 
has  been  construed  as  containing  an  express 
waiver  of  such  a  notice.  Meredith  v.  Santa 
Clara  Min.  Assoc.  60  Cal.  617;  Mowry  v. 
Heney,  3  Cal.  (unreported)  Cas.  277,  24  Pac 
301. 

Thus,  in  the  case  first  cited  the  court  said : 
"On  that  record  the  plaintiff  in  the  action 
was,  as  matter  of  right,  entitled,  under  the 
law,  to  have  judgment  against  the  sureties 
upon  his  motion ;  and  of  this  motion  the  law 
under  which  it  was  made  required  no  notice 
(sec.  958,  C.  C.  P.)  ;  nor  was  notice  neces- 
sary;   for  the  sureties  had  stipulated  that 
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judgment  might  be  entered  against  them  up- 
on the  contingency  which  had  come  to  pass, 
as  was  apparent  from  the  record  of  the  case 
in  which  their  stipulation  was  filed,  and  a 
judgment  to  be>  entered  against  parties  to 
an  action,  pursuant  to  their  stipulation  on 
file,  which  does  not  provide  for  notice,  may 
be  entered  without  notice." 

Notwithstanding  the  stipulation  in  a  bond 
that  a  judgment  may  be  entered  on  a  motion 
against  the  sureties  on  the  happening  of  a 
named  contingency,  where  the  judgment  ap- 
pealed from  is  not  such  a  judgment  as  is 
intended  by  the  statute  the  summary  remedy 
prescribed  may  not  be  allowed.  McCallion 
V.  Hibernia  Say.  etc.  Soc.  98  Cal.  442,  33  Pao. 
329;  Reay  y.  Butler,  118  Cal.  113,  50  Pac 
375;  Weldon  v.  Rogers,  154  CaJ.  632,  98  Pac. 
1070;  Churchill  y.  More,  7  Cal.  App.  767,  96 
Pac.  108. 

Thus,  the  remedy  has  been  held  to  have 
been  improperly  allowed  where  an  undertak- 
ing such  as  is  required  by  section  942 
was  furnished  in  support  of  an  appeal 
from  a  judgment,  "primarily  for  a  return  of 
the  property  [involved  in  the  suit]  and  inci- 
dentally for  a  money  judgment  for  the  value 
thereof  if  a  return  be  not  had."  Church* 
ill  v.  More,  7  Cal.  App.  767,  96  Pac  108. 
And,  where  the  appeal  taken  was  from  an 
order  denying  a  motion  to  set  aside  an  order 
directing  the  issuance  of  an  execution  of  a 
money  judgment  and  to  quash  the  execution, 
it  has  been  held  that  the  remedy  should  not 
have  been  allowed,  notwithstanding  such  a 
bond  was  furnished.  Weldon  v.  Rogers,  154 
Cal.  632,  98  Pac.  1070. 

Where  an  appeal  was  taken  from  a  judg- 
ment of  a  trial  court,  and  from  an  order 
of  such  court  denying  a  new  trial,  and 
through  inadvertence  the  remittitur  from  the 
supreme  court  related  only  to  the  order  for 
a  new  trial  appealed  from,  it  has  been  held 
that  the  court  was  without  jurisdiction  to 
enter  a  summary  judgment  against  the  sure- 
ties on  the  undertaking  furnished  under 
section  942  to  support  the  appeal,  for  the  rea- 
son that  under  the  stipulations  in  the  under- 
taking the  sureties  were  not  liable  until  a 
remittitur  from  the  supreme  court  showing 
the  affirmance  of  the  judgment  appealed  from, 
or  the  dismissal  of  the  appeal  taken  there- 
from, had  been  filed  in  the  trial  court,  and 
thirty  days  had  elapsed  without  payment  of 
the  judgment  by  the  principal.  McCallion 
v.  Hibernia  Sav.  etc.  Soc.  83  Cal.  571,  23 
Pac.  798. 

The  effect  of  a  reversal  of  a  judgment  pre- 
maturely entered  against  the  sureties  on  an 
appeal  bond  furnished  under  section  942  of 
the  Code  of  Civil  Procedure  is  to  annul  the 
said  judgment.  The  fact  that  the  judgment 
reversed  has  been  rendered,  however,  in  no 
way  impairs  the  right  of  the  obligees  on  the 


bond  to  a  summary  judgment  against  the 
sureties  after  the  expiration  of  the  period, 
allowed  by  the  statute  and  the  bond,  within 
which  the  principal  obligor  may  properly 
make  payment  of  the  judgment  appealed  from 
with  interest;  and,  if  necessary,  it  will  be 
presumed  that  the  former  premature  judg' 
ment  was  vacated  at  the  request  of  the  sure- 
ties. Hawley  v.  Gray  Bros.  Artificial  Stone 
Pay.  Co.  127  Cal.  560,  60  Pac.  437. 

Where,  prior  to  the  entry  of  a  summary 
judgment  against  the  sureties  on  an  appeal 
bond,  which  judgmtot  included  the  costs  of 
two  former  appeals,  proceedings  had  been  in- 
stituted by  the  obligees  in  the  bond  for  the 
collection  of  the  said  costs,  which  were  the 
subject  of  another  appeal,  it  has  been  held  to 
be  error  for  the  court  to  allow  the  summary 
remedy  against  the  sureties.  Dean  v.  Hawes,* 
32  Cal.  App.  677,  163  Pac.  1088. 

In  Union  Trust  Co.  v.  Dickinson,  30  Cal. 
App.  91,  167  Pac.  616,  the  court,  while  ad- 
mitting that  in  a  proper  case  a  summary 
judgment  might  properly  be  entered  against 
the  sureties  on  an  appeal  bond  effective  as  a 
supersedeas,  said  there  was  no  record  before 
it  of  the  proceedings  which,  as  alleged,  culmi- 
nated in  the  filing,  of  a  supersedeas  bond  in 
this  case,  and  that  the  court,  having  no 
knowledge  of  the  conditions  of  the  bond,  could 
not  enter  such  a  judgment. 

Colorado, 

In  Colorado  it  appears  that  by  the  au- 
thority of  a  statute  (Session  Laws,  1885, 
sec.  5,  p.  159)  a  summary  judgment  may  be 
entered  in  a  district  court  against  the  sure- 
ties on  an  appeal  bond,  on  an  appeal  from  a 
county  court  to  the  district  court,  and  the 
rendition  in  the  latter  of  a  judgment  by  de- 
fault against  the  principal  obligor.  Christy 
v.  Campbell,  36  Colo,  261,  87  Pac  548; 
Gutheil  Suburban  Invest.  Co.  y.  Fahey,  12 
Colo.  App.  487,  55  Pac.  946. 

It  further  appears  that  this  statute  is  ap- 
plicable where  there  have  been  successful  ap- 
peals, first  to  a  district  court,  and  then  to 
the  supreme  court  of  the  state,  the  judgment 
against  the  principal  obligors  being  afiirmed 
in  the  district  court,  and  the  appeal  to  the 
supreme  court  being  dismissed.  Thus,  in 
Shannon  v.  Dodge,  18  Colo.  164,  32  Pac.  61, 
it  was  held  that  under  sections  397-399  of 
the  Code,  the  dismissal  of  an  appeal  to  the 
supreme  court  operated  as  an  affirmance  of 
the  judgment  of  the  trial  court  and,  the  con- 
dition of  their  bond  having  been  broken,  the 
sureties  on  the  appeal  to  the  district  court, 
though  they  had  not  joined  in  the  appeal  to 
the  supreme  court  and  were  not  sureties  on 
the  bond  furnished  to  support  the  latter  ap- 
peal, were  nevertheless  subject  to  the  sum- 
mary remedy  provided  by  the  statute.     The 
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court  further  held  in  that  case  that  the  sure- 
ties, by  executing  the  bond  in  the  form  re- 
quired by  the  statute,  consented  thereby  to 
become  parties  to  the  original  suit  of  their 
principal  and  liable  to  a  judgment,  in  the 
summary  manner  provided,  for  the  original 
cause  of  action  against  the  principal.  It  was 
also  held  that  the  Act  of  1885  referred  to 
was  not  repealed  by  the  "Code  of  1887,"  either 
expressly  or  by  implication,  and  that  the  ap- 
peal to  the  supreme  court  with  other  sure- 
ties on  the  appeal  than  those  on  the  appeal 
to  the  district  court,  did  not  release  the  lat- 
ter from  liability  under  the  Act  of  1885. 

"Section  2047  of  the  General  Statutes" 
provides  for  appeals  to  the  county  court  from 
convictions  before  justices  of  the  peace  for 
criminal  offenses,  and  section  2048  provides, 
as  follows:  "If  the  defendant  shall  be  found 
guilty  in  the  county  court,  judgment  shall 
be  rendered  against  both  principal  and  secur- 
ity in  the  appeal  bond  for  the  amount  of  the 
fine  assessed  by  the  jury  in  said  court,  and 
all  costs  that  may  have  accrued."  Where, 
therefore,  a  fine  was  imposed  by  the  court 
after  a  verdict  had  been  rendered  without  a 
fine,  it  has  been  held  that  the  court  had  im- 
properly rendered  judgment  therefor  against 
the  principal  and  the  sureties  on  the  appeal 
bond.  Fuqua  v.  People,  10  Colo.  App.  62,  48 
Pac.  1053. 

District  of  Columhia, 

Tenney  v.  Taylor,  1  App.  Cas.  (D.  C.)  223, 
seems  to  be  the  only  case  wherein  the  ques- 
tion has  arisen  as  to  the  liability  of  a  sure- 
ty on  an  appeal  bond,  in  the  District  of 
Columbia,  to  have  a  summary  judgment  en- 
tered against  him  on  the  failure  of  his  prin- 
cipal to  procure  a  decision  favorable  to  him- 
self on  the  review  of  the  judgment  from  which 
he  appealed.  The  court  held  that  an  un- 
dertaking on  an  appeal,  "to  abide  by,  per- 
form and  pay"  the  judgment  of  the  court, 
which  the  obligors  "agree  may  be  pronoimced 
against  all  of  them,"  was  not  sufficient  to 
authorize  the  entry  in  the  principal  suit, 
which  was  in  equity,  of  a  summary  decree 
against  the  sureties.  Apparently  there  is 
no  statute  in  this  jurisdiction  giving  to  the 
appellate  courts  this  power. 

C^eorgia. 

A  statute  of  Georgia  ("Act  of  1826")  ap- 
pears to  give  to  judgments  of  an  appellate 
court  against  the  principal  obligors  on  ap- 
peal bonds  the  force  and  effect  of  judgments 
against  the  sureties  on  the  bonds,  since  it 
permits  the  successful  parties  to  enter  up 
judgments  against  the  sureties  on  the  rendi- 
tion of  judgments  ag^ainst  their  principals. 
Charleston  Bank  v.  Moore,  6  Ga.  416. 

The  summary  remedy  against  the  sureties 
provided    by   this   act    has   been   held   to   be 


cumulative  and  not  to  prohibit  the  institu- 
tion of  proceedings  at  law  on  the  bond. 
Charleston  Bank  v.  Moore,  supra,  wherein 
the  court  said:  "It  is  true,  that  the  Act 
of  1826  allows  the  plaintiff  to  enter  up  judg- 
ment against  the  principal  and  security  on 
appeal,  jointly  or  severally.  Hotchkiss.  602. 
But  this  is  cumulative  and  permissive  only, 
not  imperative.  He  may  do  it,  or  else,  if 
he  sees  fit,  pursue  his  common-law  redress, 
by  writ  of  scire  facias,  or  action  of  debt  on 
the  bond." 

Under  this  statute,  it  has  been  held  that 
a  summary  judgment  against  the  surety  on 
an  appeal  bond  may  be  entered  nunc  pro 
time.  Mayo  v.  Kersey,  24  Ga.  167,  wherein 
the  court  said:  ''By  the  Act  of  1826, 
plaintiff  has  the  right  to  enter  up  judgment 
against  the  surety  on  appeal,  as  though  the 
surety  were  a  party  defendant.  Cobb  Dig. 
498.  But  against  a  party  defendant,  the 
plaintiff  has  the  right,  in  a  proper  case,  to 
ex>ter  judgment  nunc  pro  tunc.  ...  He 
must,  therefore,  have  the  right,  in  a  proper 
case,  to  enter  up  a  similar  judgment  against 
the  surety  on  the  appeal." 

In  Dennard  v.  Mayo,  25  Ga.  681,  it  was 
held  that  the  summary  judgment  authorized 
by  this  statute  might  be  entered  *'within  four 
days  after  the  adjournment  of  the  court," 
b?it  in  the  case  of  an  omission  to  cause  the 
entry  to  be  made  within  the  allotted  time, 
leave  to  enter  such  a  judgment  would  have 
to  be  made  the  subject  of  a  motion  before 
the  court,  of  which  motion  notice  would  have 
to  be  given  to  the  surety;  and  it  was  held 
that  the  fraud  of  the  opposite  party  in  ob- 
taining the  verdict  on  which  the  judgment 
was  entered  would  be  a  good  defense  to  such 
a  motion. 

In  Lewis  v.  Maulden,  93  Ga.  738,  21  S. 
£.  147,  it  was-  held  that  a  failure  to  in- 
clude the  surety  on  an  appeal  bond  in  the 
judgment  against  the  principal  was  legally 
accounted  for  by  a  recital  therein  of  his  death 
within  twelve  months  antedating  the  entry 
of  the  judgment. 

This  statute  was  referred  to  in  Walker  v. 
Walker,  42  Ga.  141,  as  section  3513  of  ''the 
Code,"  and  was  quoted  therein  as  follow:*: 
"In  all  cases  of  appeal,  where  security  has 
been  given,  the  plaintiff,  or  his  attorney,  may 
enter  up  judgment  against  the  principal  and 
surety  jointly  and  severally."  It  is  also 
stated  in  the  report  of  that  case  that  "sec- 
tion 3982  makes  provision  in  cases  of  bond 
given  on  issuing  certiorari,  that  the  security 
on  said  bond  shall  be  liable  as  securities  on 
appeal.  And  such  special  provision  is  made 
in  relation  to  matters  arising  on  writ  of 
error  where  bond  is  given,  and  in  matters 
appealed  from  the  ordinary:  Section  3563.*' 
A  formal  entry  on  the  court  records  of 
a  judgment  against  the  surety  provided  by 
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this  statute  does  not  appear  to  be  essential, 
where  a  judgment  of  the  trial  court  has  been 
superseded  by  a  bond  given  to  support  a  re- 
view of  the  judgment  by  the  supreme  court. 
Monroe  v.  Dumas,  42  Ga.  238;  Young  v. 
Wise,  45  Oa.  81;  Gwyer  v.  Kennedy,  61  Ga. 
266. 

Thus,  according  to  the  official  head  note 
to  the  report  of  Munroe  v.  Dumas,  supra, 
the  successful  party  to  a  judgment  which 
has  been  carried  to  the  supreme  court  on  a 
writ  of  error  and  affirmed,  may  cause  an 
execution  to  issue  against  the  principal  and 
the  surety  on  a  bond  given  under  the  "4203d 
section  of  tlie  Code"  for  the  "eventual  con- 
demnation money"  in  the  suit  to  supersede 
tlie  judgment  alleged  to  be  in  error,  without 
formally  entering  up  in  the  trial  court  a 
judgment  against  the  surety. 

But  it  appears  that  a  supersedeas  bond  giv- 
en to  stay  the  execution  of  a  judgment  of  a 
trial  court  in  a  criminal  prosecution,  pend- 
ing an  appeal  by  the  accused,  is  not  con- 
templated by  the  statute,  and  the  remedy 
against  the  sureties  must  be  sought  in  an 
independent  proceeding  on  the  bond.  Robin- 
son V.  Gordon,  85  Ga.  559,  11  S.  E.  844, 
wherein  the  court  said:  "A  more  striking 
misconception  or  misftpplication  of  law  than 
this  case  presents  we  have  never  known. 
Grant  that  the  bond  was  a  supersedeas  bond 
such  as  is  contemplated  in  section  4203  of 
the  Code,  still  it  was  given  in  a  criminal 
ease  and  was  conditioned,  not  for  payment 
of  condemnation  money,  but  for  the  appear- 
ance of  the  accused,  who  had  been  sentenced, 
not  to  pay  a  fine,  but  to  serve  in  the  chain- 
gang.  Suppose,  also,  that  the  failure  to  take 
steps  to  carry  the  case  to  the  supreme  court 
was  equivalent  to  actually  carrying  it  there, 
with  the  result  of  an  affirmance  of  the  judg- 
ment below.  That  judgment  being  one  for 
punishment  and  not  for  the  payment  of 
money,  how  would  it  be  possible  to  apply 
the  provisions  of  the  Act  of  1870,  forming  a 
part  of  section  4263  of  the  Code,  to  the  case? 
for  that  act  only  gives  the  option  of  enter- 
ing up  judgment  in  the  way  and  manner  of 
doing  it  on  appeal  bonds,  or  else  on  bonds 
given  for  the  stay  of  execution.  To  do  it 
in  either  of  these  modes  implies  that  the  af- 
jirmed  judgment  must  be  one  for  money,  and 
that  the  judgment  to  be  entered  on  the  bond 
is  not  for  the  penalty  of  the  bond,  but  for 
the  amount  of  the  judgment  which  has  been 
affirmed.  The  truth  is,  that  the  Act  of  1870 
applies  only  to  supersedeas  bonds  g^ven  in 
civil  cases,  and  that  to  recover  the  penalty 
of  a  supersedeas  bond  given  in  a  criminal 
case,  scire  facias  is  the  remedy." 

Where  a  bond  has  been  given  to  supersede 
a  judgment  denying  an  injunction,  pending 
an  appeal  therefrom,  and  the  condition  of 
the  bond  was  to  pay  all  damages  occasioned 


to  the  opposite  party  by  the  delay  caused 
by  the  appeal,  it  was  held  that  the  entry 
of  a  summary  judgment  against  the  sure- 
ties on  the  bond  was  erroneous.  OfTerman, 
etc.  R.  Co.  V.  Waycross  Air  Line  R.  Co.  112 
Ga.  610,  37  S.  E.  871. 

The  reason  given  for  the  ruling  in  that 
case  was  that  the  bond  had  not  been  fur- 
nished in  accordance  with  a  statute  making 
provision  for  a  bond  which,  when  procured 
to  be  executed  and  filed,  entitled  the  party 
whose  judgment  had  been  superseded  to  the 
summary  remedy  against  the  sureties  author- 
ized by  section  2978  of  the  '*Civil  Code." 
This  section  made  it  lawful  in  this  state 
"to  sign  up  judgment  against  principal  and 
sureties  at  the  same  time,  as  in  cases  of  ap- 
peal, in  all  cases  in  law  or  equitable  pro- 
ceedings, when  a  bond  has  been  made  by  the 
losing  party,  conditioned  to  pay  the  eventual 
condemnation  money  in  said  action,"  etc. 

lUinois, 

An  act  of  the  legislature  of  Illinois  ( 100th 
section  of  the  Act  of  1845)  seems  to  au- 
thorize the  circuit  courts  of  the  state,  in 
criminal  prosecutions,  to  enter  summary 
judgments  against  the  sureties  on  appeal 
bonds,  following  convictions  and  fines  imposed 
before  justices  of  the  peace,  and  the  aflirm- 
ance  therein  of  the  judgments  rendered  by 
the  justices.  This  statute  has  been  held  not 
to  contravene  any  of  the  provisions  of  the 
constitution  of  the  state.  Uennies  v.  People, 
70  111.  100. 

It  appears  that  the  district  courts  of  Iowa 
are  authorized  by  statute  (Rev.  Stat.  336, 
§  16)  to  enter  summary  judgment  against  the 
sureties  on  an  appeal  bond,  on  the  affirmance 
of  the  judgment  of  a  justice  of  the  peace. 
But  it  has  been  held  that  **a  proceeding  so 
summary  and  extraordinary  can  only  be  au- 
thorized by  express  statutory  provision." 
And  where  there  is  no  statute  expressly  au- 
thorizing the  entry  of  such  a  judgment,  it 
is  an  error  for  the  court  so  to  proceed  against 
the  sureties  on  a  bond.  Thus,  the  summary 
remedy  has  been  held  to  have  been  improp- 
erly allowed  against  the  sureties  on  a  bond 
furnished  to  enable  a  cause  to  be  removed 
on  a  writ  of  certiorari  from  a  justice  of  the 
peace  court  to  a  district  court  for  a  review 
of  the  judgment  entered  in  the  former  against 
tlie  principal  obligor,  there  being  no  stat- 
ute authorizing  the  entry  of  a  summary  judg- 
ment on  certiorari  bonds  in  those  courts. 
Smith  V.  Bissell,  2  G.  Greene  379.  And  where 
the  bond  furnished  to  maintain  an  appeal 
from  a  justice's  court  to  a  district  court, 
does  not  conform  to  the  Revised  Statutes  334, 
sections    2    and    3,    a    sununary    judgment 
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against  the  sureties  Buch  as  is  authorised 
by  the  Revised  Statutes,  336,  section  16,  may 
not  properly  be  rendered.  Wilson  y.  Knight, 
3  G.  Greene  126. 

Certain  statutes  of  Iowa  provide  that  a 
recognizance,  such  as  is  described  therein, 
shall  be  effective  to  stay  the  execution  of  any 
judgment  of  a  district  court  which  shall  have 
been  carried  on  a  writ  of  error  to  the  supreme 
court,  during  the  pendency  of  the  proceedings 
in  the  higher  court,  and  further  that,  "such 
recognizance  shall  have  the  effect  of  a  judg- 
ment confessed  for  the  amount  of  the  penalty, 
and  shall  be  a  lien  upon  the  real  estate  of 
the  recognizees  in  the  county  where  the  same 
is  executed  and  filed,  as  ordinary  judgments. 
(Laws  of  1844,  pp.  7,  8,  §§  16,  17.)"  These 
statutes,  therefore,  give  to  a  judgment 
against  the  principal  obligor  in  the  proceed- 
ings on  a  writ  of  error  in  the  supreme  court, 
the  effect  of  a  judgment  against  the  sureties 
on  the  recognizance.  But,  where  a  security 
such  as  is  required  by  these  statutes  has  not 
been  given  in  conformity  with  their  provi- 
sions, the  statute  does  not  operate  against 
the  sureties.    Lewis  v.  Mull,  3  G.  Greene  437. 

The  law  of  Iowa  conferring  on  the  supreme 
court  thereof  the  power  to  enter  a  simimary 
judgment  against  the  sureties  on  an  appeal 
bond  is  contained  in  sections  3537  and  3538 
of  the  "Revision  of  1860."  Section  3537 
which  is  identical  with  section  68  of  the 
rules  of  the  supreme  court,  provides  as  fol- 
lows: "The  supreme  court,  where  it  affirms 
the  judgment,  shall  also,  if  the  appellee  moves 
therefor,  render  judgment  against  the  appel- 
lant and  his  sureties  on  the  [appeal]  bond 
above  mentioned,  for  the  amount  of  the  judg- 
ment, damages  and  costs  referred  to  therein, 
in  case  such  damages  can  be  accurately 
known  to  the  court  without  an  issue  and 
trial."  Section  3538  provides  as  follows: 
"Upon  the  affirmance  of  any  judgment  or  or- 
der for  the  payment  of  money,  the  collec- 
tion of  which,  in  whole  or  in  part,  has  been 
superseded  by  bond  as  above  contemplated, 
the  court  shall  award  damages  upon  the 
amount  superseded;  and,  if  satisfied  by  the 
record  that  the  appeal  was  taken  for  delay 
only,  must  award  such  sum  as  damages,  not 
exceeding  fifteen  per  cent  thereon,  as  shall 
effectually  tend  to  prevent  the  taking  of  ap- 
peals for  delay  only."  The  supreme  court 
has  decided  that  it  has  jurisdiction,  under 
these  statutes,  to  proceed  against  the  sure- 
ties on  appeal  bonds  in  the  summary  man- 
ner provided,  only  when  judgment  is  brought 
before  that  court  on  appeal,  is  a  money  judg- 
ment and  is  affirmed;  and  when  it  is  shown 
that  the  appeal  has  been  taken  solely  for  de- 
lay, it  is  only  "  'upon  the  affirmance  of  any 
judgment  or  order  for  the  payment  of  money, 
the  collection  of  which,  in  whole  or  in  part, 
has  been  superseded  by  bond,'  as  contemplated 
by   the   statute,"    that   it   is    authorized   to 


award  the  remedy  prescribed  for  such  cases. 
And  where  the  bond  filed  did  not  havB  the 
effect  of  staying  an  execution  of  a  motiey 
judgment,  it  has  been  held  that  the  case  was 
not  one  in  which  the  jurisdiction  to  award 
the  summary  remedy  afforded  by  these  stat- 
utes could  be  properly  exercised.  BerryMIl 
y.  Keilmeyer,  33  la.  20. 

What  is  substantially  the  statute  already 
referred  to  as  "section  3537  of  the  Revision 
of  1860"  is  referred  to  in  Jewett  ▼.  Shoe- 
maker, 124  la.  561,  100  N.  W.  531,  as  ^'aeo- 
tion  4140  of  the  Code." 

In  Bankers'  Surety  Co.  ▼.  Lander,  156  la. 
486,  408;  137  N.  W.  496,  the  court,  referring 
to  section  4140  of  "the  Code,"  said:  "Thu 
statute  is  undoubtedly  oonstitutionaL'* 

It  would  appear  that  the  smnmary  remedy 
against  the  sureties  awarded  by  Code  sec- 
tion 4140  is  exclusive  so  far  as  the  sureties 
are  conoemed,  for  it  has  been  held  that  by 
executing  the  bond  required  they  waive  the 
right  to  insist  on  any  other  remedy.  Jewett 
▼.  Shoemaker,  124  la.  561,  100  N.  W.  531. 

It  has  been  held  tiiat  the  sureties  on  an 
appeal  bond  which  supersedes  a  judgment 
carried  to  the  supreme  court  for  review,  are 
not  entitled  to  a  notice  of  the  contemplated 
proceedings  against  them  in  the  supreme  court, 
though  they  have  the  right  to  appear  there- 
in and  interpose  any  defense  they  may  have 
to  the  rendition  of  the  judgment.  Phelan 
▼.  Johnson,  80  la.  727,  46  N.  W.  68;  Jewett 
▼.  Shoemaker,  124  la.  561,  100  N.  W.  531. 

Where  the  principal  fails  to  present  a  mat- 
ter of  defense  in  opposition  to  an  affirmance 
in  the  supreme  court  of  a  judgment  taken 
to  that  court  for  review,  the  sureties  on  the 
appeal  bond  may  not  avail  themselves  of  the 
defense  in  resisting  a  motion  for  a  summary 
judgment  against  them  after  the  appeal  has 
been  dismissed.  Jewett  v.  Shoemaker,  124  la. 
561,  100  N.  W.  631. 

In  Drake  v.  Smythe,  44  la.  410,  two  judg- 
ments were  rendered.  One  was  against  both 
defendants  in  the  suit,  while  the  other  was 
against  one  only.  The  defendant  against 
whom  the  first  mentioned  judgment  only  was 
entered,  prosecuted  an  appeal  therefrom,  fur- 
nishing a  bond  to  supersede  the  judgment 
below.  A  summary  judgment  was  subsequent 
ly  entered  against  the  sureties  on  the  super- 
sedeas bond,  on  the  affirmance  of  the  judg- 
ment appealed  from,  for  the  entire  amount 
of  both  judgments  rendered  in  the  court  be- 
low. This  was  held  to  be  an  error  as  to 
the  amount  of  the  judgment  which  had  not 
been  rendered  against  the  aippellant,  but  prop- 
er as  to  the  judgment  from  which  he  took 
the  appeal,  notwithstanding  the  latter  had 
been  rendered  in  the  court  below  against  both 
defendants.  The  reason  for  the  ruling  as  to 
the  last  named  judgment  was  that  each  de- 
fendant was  liable  for  the  entire  amount 
thereof. 
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Kansas, 

A  statute  of  the  state  of  Kansas,  referred 
to  in  Greer  y.  McCarter,  6  Kan.  17,  as  "the 
latter  part  of  section  nine  of  an  Act  approved 
February  26,  1867,  (Laws  1867,  p.  78)"  was 
held  in  that  case  to  authorize  the  entry  of 
summary  judgments  against  the  sureties  on 
appeal  bonds  in  the  district  courts  of  the 
state  on  the  affirmance  therein  of  judgments 
of  justices  of  the  peace.  It  was  also  held  in 
Greer  ▼.  McCarter,  supra,  that  by  signing 
an  appeal  bond,  the  sureties  become  volun- 
tary parties  to  the  suit  of  their  principal 
and  subject  to  the  provisions  of  the  afore- 
said act. 

However,  in  Waysman  v.  Updegraff,  1  Kan. 
(Dass.  ed.)  516,  an  appeal  from  a  judgment 
of  a  district  court  to  the  supreme  court,  it 
was  held  that  the  sureties  on  the  appeal 
bond  were  "only  liable  by  suit  on  the  bond." 
Therefore,  unless  by  subsequent  legislation  a 
summary  remedy  against  the  sureties  on 
bonds  given  to  procure  the  review  in  the  su- 
preme court  of  judgments  of  the  district 
courts  has  been  authorized,  in  such  oases 
the  obligees'  only  course  apparently  is  to 
pursue  their  remedy  in  an  action  on  the 
bond. 

Kentueky* 

In  Bkcntucky  an  Act  of  the  assembly, 
passed  on  December  18,  1800  (2  IMg.  L.  K. 
671),  provided  for  the  entry  of  a  summary 
judgment  against  the  sureties  on  appeal  and 
writ  of  error  bonds  on  the  affirmance,  "in 
part,  or  in  the  whole,"  of  judgments  against 
the  principal  obligors.  It  appears  that  short- 
ly after  its  enactment  this  statute,  which 
also  authorized  a  summary  judgment  against 
the  sureties  on  injunction  bonds,  was  held  by 
the  court  of  appeals  to  be  unconstitutional. 
This  decision  was  followed  by  the  same  court 
in  Hughes  v.  Hughes,  4  T.  B.  Mon.  (Ky.) 
42,  because  of  the  long  acquiescence  therein 
by  the  judicial  sense  of  the  state  and  the 
harm  which  would  undoubtedly  follow  a  re- 
versal of  the  former  opinion.  The  courts 
strongly  intimated,  however,  that  were  the 
question  res  nova  it  would  uphold  the  con- 
stitutionality of  the  statute. 

In  Stephens  v.  Miller,  80  Ky.  47,  3  Ky. 
iJ  Rep.  523,  it  was  held  that  the  remedy 
against  the  sureties  on  an  appeal  bond  must 
be  sought  in  an  ordinary  action  on  the  bond, 
and  that  Civil  Code,  §  444,  which  authorized 
the  entry  of  a  judgment,  on  a  motion,  against 
the  sureties  on  a  bond  for  costs,  had  no  ap- 
plication to  the  case  of  sureties  on  appeal 
bonds. 

A  statute  of  Kentucky,  referred  to  in  Payne 
▼.  Com.  13  Ky.  L.  Kep.  (abstract)  829,  as 
section  370  of  the  Criminal  Code,"  appears 
to  authorize .  a  summary  remedy  on  appeal 
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bonds  in  favor  of  the  conunonwealth  in  crimi- 
nal causes.  In  that  case  it  was  held  that 
the  exercise  of  the  jurisdiction  to  award  the 
remedy  provided  by  the  statute  referred  to 
is  exclusive  in  the  appellate  court. 

In  Montgomery  v.  Montgomery,  110  Ky. 
761,  78  8.  W.  466,  80  8.  W.  1108,  26  Ky.  L. 
Bep.  2018,  a  bond  was  furnished  to  super- 
sede a  judgment  pending  the  outcome  of  an 
appeal  taken  in  the  cause.  The  appellate 
court  refused  to  entertain  a  motion  for  a 
judgment  on  the  bond,  but  the  ground  on 
which  the  refusal  was  based  was  that  the 
court  had  no  jurisdiction  of  the  appeal  and, 
therefore,  had  no  jurisdiction  to  entertain 
the  motion. 

However,  it  was  held  in  Nelson  County 
V.  Bardstown,  123  Ky.  836,  97  S.  W.  765, 
30  Ky.  L.  Rep.  408,  that  dsjnages  should  be 
awarded  on  a  supersedeas  bond  furnished  to 
stay  a  judgment  for  the  payment  of  money 
pending  an  appeal  therefrom,  where  the  ap- 
peal is  dismissed  for  want  of  jurisdiction, 
and  a  failure  to  award  such  damages  is  a 
clerical  error,  susceptible  of  amendment  on 
a  motion,  notwithstanding  the  time  for  peti- 
tioning for  a  rehearing  has  passed.  In  that 
case  it  was  also  held  that  the  decision  af- 
fected a  county  or  other  municipality  appeal- 
ing from  a  judgment  superseded,  as  well  as 
any  other  litigant,  notwithstanding  it  might 
be  impracticable  to  collect  the  judgment  on 
execution  against  the  county.  The  decision 
in  this  case  apparently  is  based  on  section 
764  of  the  Civil  Code  of  Practice  quoted  in 
American  Ace.  Co.  v.  Slaughter,  101  Ky. 
269,  40  S.  W.  675,  19  Ky.  L.  Rep.  418,  as  fol- 
lows: "Upon  the  affirmance  of  or  dismissal 
of  an  appeal  from  a  judgment  for  the  pay- 
ment of  money,  the  collection  of  which  in 
whole  or  part  has  been  superseded  as  pro- 
vided in  chapter  2  of  this  title,  ten  per  cent 
damages  on  the  amount  superseded  shall  be 
awarded  against  the  appellant." 

Ijcuisiana. 

It  appears  that  the  Louisiana  Code  of  Prac- 
tice, article  596,  authorized  the  entry  of  a 
summary  judgment  against  the  sureties  on  an 
appeal  bond  on  the  failure  of  the  principal 
to  prosecute  his  appeal  to  effect.  But,  under 
that  act,  the  summary  proceedings  author- 
ized could  not  be  taken  against  the  widow 
and  heirs  of  a  surety  who  had  died  pending 
the  appeal.  Saulet  v.  Trepagnier,  7  Rob. 
227. 

That  provision  of  the  code  was  amended  by 
an  act  (Act  of  1839,  sec.  20,  page  170) 
providing  that  "if  the  judgment  be  affirmed, 
the  plaintiff  may,  on  the  return  of  the  exe- 
cution that  no  property  has  been  found,  ob- 
tain a  decree  against  the  surety  on  the  ap- 
peal bond  for  the  amount  of  the  judgment, 
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on  motion,  after  ten  days'  notice,  which  mo- 
tion shall  be  tried  summarily  and  without 
the  intervention  of  a  jury,  unless  said  surety 
shall  allege,  under  oath,  that  the  signature 
to  the  bond  purporting  to  be  his  is  not  genu- 
ine, or  that  the  judgment  has  been  satisfied." 
Saulet  V.  Trepagnier,  7  Rob.  227. 

Tlie  liability  of  the  sureties  on  an  appeal 
bond  is,  therefore,  fixed  in  this  jurisdiction 
by  special  laws,  and  their  obligations  arising 
out  of  the  bond  are  enforceable  in  the  sum- 
mary manner  provided  by  those  laws  on  the 
breach  of  the  conditions  of  the  bond.  Muri- 
6on  V.  Butler,  20  La.  Ann.  512. 

But,  on  the  affirmance  of  a  judgment 
against  the  principal  obligor  on  the  bond, 
the  judgment  creditor  must  first  resort  to 
the  property  of  the  principal  and  find  it 
innufiicient  to  satisfy  the  judgment  debt  be- 
fore a  motion  for  a  judgment  against  the 
sureties  may  be  entertained.  Chalaron  v.  Mc- 
Farlane,  9  La.  227;  Lynch  v.  Burr,  10  Rob. 
136, 

The  exhaustion  of  the  remedy  against  the 
principal  obligor  can  legally  appear  only  from 
the  return  of  the  officer  charged  with  the  exe- 
cution of  the  judgment,  showing  a  compli- 
ance with  all  the  requirements  of  the  law; 
and  where  the  return  of  a  sheriff  does  not 
show  that  the  principal  obligor  has  been  pro- 
ceeded against  to  the  full  extent  of  the  law, 
the  summary  remedy  provided  by  the  statute 
against  the  sureties  should  not  be  allowed. 
Thus,  the  sheriff's  return  must  show  that 
demands  were  made  of  both  the  judgment 
creditor  and  the  principal  obligor  in  the  ap- 
peal bond  (both  being  present  or  represented 
in  the  parish)  that  they  point  out  to  him 
property  of  the  latter  which  might  be  taken 
in  execution  of  the  judgment,  and  unless  these 
facts  are  shown  therein  the  sureties'  liabil- 
ity under  the  statute  does  not  accrue  on  the 
return  of  the  execution  nulla  bona.  Gayoso 
V.  Hickey,  4  La.  301;  Lynch  v.  Burr,  10  Rob. 
136;  Levois  v.  Thibodaux,  13  La.  Ann.  264; 
Shephard  v.  Stewart.  20  La.  Ann.  191. 

Under  the  statute  it  has  been  held  that  if, 
by  reason  of  a  change  in  the  condition  of  the 
estate  of  the  principal  obligor,  his  property 
cannot  be  reached  by  a  writ  of  execution  sued 
out  to  satisfy  the  judgment,  the  law  requires 
no  act  on  the  part  of  the  judgment  credi- 
tor on  the  return  of  the  execution  nulla  bona 
in  order  to  secure  to  him  his  immediate  re- 
course against  the  surety  on  the  appeal  bond. 
Flower  v.  Dubois,  10  Rob.  191;  Alley  v.  Haw- 
thorn, 1  La.  Ann.  122;  Wogan  v.  Thompson, 
10  La.  Ann.  284. 

Furthermore,  it  appears  that  the  issuance 
of  an  execution  against  the  estate  of  the 
principal  obligor  and  a  return  nulla  bona 
need  not  be  shown,  in  order  to  entitle  the 
judgment  creditor  to  a  summary  judgment 
under  the  statute  against  the  sureties,  where 


for  any  reason  an  execution  cannot  legally 
be  taken  out.  Wogan  v.  Thompson,  10  La. 
Ann.  284;  Trimble  v.  Brichta,  11  La.  Ann. 
271;  Murison  v.  Butler,  20  La.  Ann.  512. 

Thus,  an  execution  against  the  estate  of 
the  principal  obligor,  the  principal  having 
died  pending  the  appeal  and  his  estate  being 
in  the  course  of  administration,  ia  not  a  nec- 
essary preliminary  to  the  issoanoe  under  the 
statute  of  a  rule  against  the  sureties  on  the 
bond  to  show  cause  why  a  judgment  on  a 
motion  should  not  be  entered  against  them. 
Trimble  v.  Brichta,  11  La.  Ann.  271;  Mnri- 
son  V.  Butler,  20  La.  Ann.  512. 

It  is  not  essential,  to  entitle  the  judg- 
ment creditor  to  proceed  summarily  against 
the  sureties  under  the  statute,  that  the  re- 
turn of  the  writ  of  execution  against  the 
principal  obligor  on  the  bond  be  made  on  the 
last  day  of  the  period  which  the  law  allows 
to  the  judgment  creditor  within  which  to 
'  obtain  a  satisfaction  of  his  judgment.  The 
writ  is  returnable  on  the  first  legal  return 
day.  Holmes  v.  The  Belle  Air,  5  La.  Ann. 
523;  Gale  v.  Doll,  28  La.  Ann.  718. 

But,  where  the  return  was  made  before 
the  last  return  day,  and  it  appeared  that  had 
the  writ  remained  longer  in  the  hands  of 
the  sheriff,  he  might  ixtssibly  have  found 
other  leviable  property  of  the  principal  obli- 
gor, the  sureties  could  not  properly  be  pro- 
ceeded against  imdcr  the  statute.  Lynch  v. 
Burr,  10  Rob.  136. 

To  entitle  a  judgment  creditor  to  procet^ 
summarily  against  the  sureties  on  an  appeal 
bond  under  the  authority  of  this  statute, 
the  judgment  of  affirmance  must  be  a  final 
judgment.  Where,  therefore,  the  judgment 
is  interloiutory,  the  remedy  may  not  be  ap- 
plied. Thus,  where  the  judgment  of  the  ap- 
pellate court  was  against  the  appellant,  but 
the  cause  was  remanded  to  the  court  in  which 
it  originated  for  the  purpose  of  fixing  the 
amount  of  the  judgment,  it  has  been  held 
to  be  error  for  that  court  to  allow  summarr 
proceedings  against  the  sureties  on  the  ap- 
peal bond.  Wilson  v.  Churchman,  6  La.  Ann. 
468. 

The  affirmance  in  part  of  the  judgment  ap- 
pealed from  is  a  sufficient  affirmance  under 
the  statute  to  hold  the  sureties  and  to  sub- 
ject them  to, the  summary  proceedings  pro- 
vided by  the  act.  Diamond  v.  Petit,  3  La. 
Ann.  37;  Holmes  v.  The  Belle  Air,  6  La. 
Ann.  523. 

W^hen  the  surety  on  an  appeal  bond  is  a 
resident  of  the  state,  the  notice  of  a  motion 
for  judgment  against  him  required  by  ihe 
statute  should  be  served  on  him  personally  or 
"At  his  domicil,"  and  if  absent  from  the  ju- 
risdiction, service  should  be  had  on  his  at- 
torney in  fact,  if  he  have  one,  and  the  rec- 
ord should  exhibit  the  attorney's  authority. 
Service    on    a    curator    ad    hoc    however,   is 
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not  sufficient.  Diamond  v.  Petit,  8  La.  Ann. 
37. 

That  the  principal  obligor  on  an  appeal 
bond  has  recovered  in  another  suit  a  judg- 
ment against  the  appellee  in  the  suit  in  which 
the  bond  was  furnished,  is  pleadable  in  de- 
fense of  a  rule  against  the  sureties  under 
this  statute,  being  in  effect  a  plea  that  the 
judgment  debt  entered  against  the  principal 
on  the  appeal  bond  has  been  extinguished  by 
operation  of  law.  £llis  t.  Fisher,  10  La.  Ann. 
479. 

A  matter  which  might  properly  have  been 
pleaded  by  the  principal  obligor  as  a  defense 
to  the  original  suit,  however,  may  not  be 
presented  by  the  sureties  on  an  appeal  bond 
in  defense  of  a  motion  for  a  summary  judg- 
ment against  them  under  the  authority  of 
this  statute.  Murison  v.  Butler,  20  La.  Ann. 
512. 

The  question  in  Le  Blanc  v.  Massieu,  27 
La.  Ann.  324.  was  whether  the  sureties  on 
an  appeal  bond,  which  was  effective  to  sus- 
pend the 'Operation  of  the  judgment  appealed 
from,  were  liable  to  the  summary  remedy 
provided  by  this  statute  on  the  affirmance 
of  the  judgment  against  the  principal  obli- 
gor, the  latter  being  a  legal  representative 
of  a  decedent.  The  court  held  that  they 
were  so  liable,  and  that  their  liability  ex- 
tended to  the  whole  judgment  debt,  that  be- 
ing the  liability  of  the  principal,  and  not, 
as  assumed  by  the  sureties,  only  to  so  much 
of  the  debt  as  the  principal  (in  this  case 
the  representative  of  the  succession  to  an 
estate)  was  financially  able  to  discharge  out 
of  the  assets  of  the  estate.  It  was  also  held 
in  this  case  that  unauthorized  stipulations 
in  the  appeal  bond  not  impairing  its  effect 
did  not  invalidate  the  bondt 

A  surety  on  an  appeal  bond  is  not  entitled 
to  call  in  warranty  a  cosurety,  who  had 
warranted  him  against  all  liability  as  surety 
on  the  appeal  bond,  in  defense  of  a  motion 
for  a  summary  judgment  under  the  statute 
against  the  former,  whose  liability  to  the 
judgment  creditor  was  fixed  by  the  statute 
on  the  filing  of  the  bond,  and  to  whose  agree- 
ment with  the  cosurety  the  judgment  cred- 
itor was  a  stranger  and  not  bound.  De 
Greek  v.  Murphy,  28  La.  Ann.  297.  It  was 
also  decided  in  that  case  that  the  creditor, 
notwithstanding  "article  380  of  the  Code  of 
Practice,"  had  a  right  to  appeal  from  a  de- 
cision of  the  court  refusing  to  strike  out 
the  call  in  warrantv  in  such  a  case. 

Appeal  bonds  being  judicial  bonds  and 
therefore  solidary  obligations,  a  summary 
judgment  against  the  sureties  thereon  under 
the  statute  should  be  entered  in  solldo,  and 
a  failure  so  to  enter  such  a  judgment  has 
been  held  to  be  error.  Faust  v.  Glynn,  28 
T^.  Ann.  676. 

But  it  appears  that  by  statutory  authority 
the  judgment  against  the  sureties  may  be 
Ann.  Cas.  191 8C. — 74. 


entered  against  each  for  hig  pro  rata  share 
of  the  judgment  debt  instead  of  against  all 
of  them  in  solldo  if  so  requested  in  their 
answer  to  the  rule  to  show  cause  why  judg- 
ment should  not  be  entered  against  them, 
unless  their  answer  be  met  by  evidence  of 
the  insolvency  of  any  of  the  sureties. 
Holmes  y.  The  Belle  Air,  5  La.  Ann.  523. 

Maine, 

In  Maine  a  statute  referred  to  in  State 
V.  Boies,  41  Me.  344,  as  the  Statute  of  1855, 
chapter  166,  section  24,  evidently  author- 
izes a  summary  proceeding  in  the  principal 
cause  on  a  .recognizance  with  sureties  fur- 
nished on  the  perfecting  of  an  appeal  in  a 
prosecution,  under  the  Act  of  1855,  chapter 
166,  entitled  "An  act  for  the  suppression  of 
drinking-houses  and  tippling-shops,"  for  in 
that  case,  which  was  an  action  of  debt  on 
the  bond,  it  was  held  that  the  statutory 
remedy  was  cumulative  of  the  common-law 
remedy  of  an  independent  action  on  the  bond. 

Mirhigan. 

A  Michigan  statute  (Compiled  Laws, 
§  3866  authorized  the  entry  of  a  judgment 
against  the  sureties  on  an  appeal  bond  on  a 
motion  in  the  original  suit  of  the  principal 
obligor,  on  appeals  from  decisions  of  justices 
of  the  peace.  Chappee  v.  Thomas,  5  Mich. 
53. 

That  statute  has  been  held  to  be  constitu- 
tional, notwithstanding  the  fact  that  it  au- 
thorized the  entry  of  a  judgment  against  the 
sureties  on  an  appeal  bond  "upon  mere  mo- 
tion, and  without  notice,  and  without  a  trial 
by  judge  or  jury."  Chappee  v.  Thomas,  5 
Mich.  53,  wherein  the  court  said:  "The  bond 
is  executed  and  returned  in  all  respects 
according  to  the  statute,  with  a  certificate 
of  the  justice  (which  the  statute  also  re- 
quires), showing  that  .  .  .  the  surety 
justified  before  the  justice  his  sufficiency  as 
surety.  This  bond  is,  we  think,  to  be  read 
in  all  respects  as  if  the  whole  of  the  stat- 
ute in  reference  to  the  appeal,  the  bond, 
and  mode  of  entering  up  judgment  upon 
it,  were  recited  at  large  in  the  bond.  And, 
in  this  view,  it  becomes  a  direct  and  bind- 
ing assent  to,  and  authority  for,  the  en- 
try of  the  judgment  in  this  manner,  and 
stands  upon  a  principle  analogous  to  that 
of  a  warrant  gf  attorney.  It  is  true  the 
authority  is  here  given  to  the  court,  in- 
stead of  one  of  its  officers,  as  the  attor- 
ney of  the  party,  but  this  is  a  difference 
of  form  rather  than  of  substance.  The 
constitutional  prohibition  against  'depriving 
any  person  of  his  property  without  due 
process  of  law,*  was  obviously  intended  only 
to  protect  persons  from  being  deprived  of 
their  property  without  their  assent,  unless 
by    due    process    of    law.      The   constitution 
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would  become  a  very  offiicioufi  mstrument  in- 
deed, if  it  sought  to  force  its  protection 
upon  any  man  against  his  will.  A  similar 
answer  may  be  made  in  reference  to  the  pro- 
vision securing  trial  by  jury  in  civil  causes. 
This  right  may  always  be  waived;  and  the 
assent  of  the  surety  to  the  entry  of  judg- 
ment, on  motion,  is  clearly  given  in  the 
bond." 

Where  on  an  appeal  from  a  decision  of  a 
justice  of  the  peace,  the  latter 's  judgment 
is  affirmed,  by  a  circuit  court  except  for  the 
amount  thereof  which  is  less  than  the  jus- 
tice's award,  and  a  judgment  for  the  amount 
of  the  circuit  court's  judgment  is  entered, 
on  a  motion,  in  the  circuit  court  against 
the  sureties  on  the  appeal  bond,  on  the  af- 
firmance by  the  supreme  court  of  the  cir- 
cuit court's  judgment  for  an  amount  equiv- 
alent to  the  amount  of  the  justice's  award, 
that  court  has  no  jurisdiction  to  entertain 
a  motion  for  a  judgment  against  the  sure- 
ties for  the  greater  sum,  the  appeal  to  the 
supreme  court  having  been  taken  by  the 
principal  obligor  and  not  by  the  obligee  in 
the  bond  for  the  appeal  to  the  circuit  court. 
Mitchell  V.  Shuert,  17  Mich.  66. 

There  being  no  statute  authorizing  the  en- 
try of  summary  judgments  against  the  sure- 
ties on  appeal  bonds  in  the  case  of  appeals 
from  judgments  in  matters  of  probate,  it 
has  been  held  that  a  summary  judgment  in 
such  a  case  is  unauthorized  and  void.  Wil- 
lard  V.  Fralick,  31  Mich.  431;  Bondie  v. 
Bourassa,  46  Mich.  321,  9  N.  W.  433;  Heed 
V.  Northrup,  50  Mich.  442,  15  N.  W.  643; 
Booth  V.  Radford,  57  Mich.  367,  24  N.  W. 
102.  In  that  connection,  the  court,  in  Wil- 
lard  V.  Fralick,  supra,  said:  "The  power  to 
render  judgment  against  sureties  on  bonds 
'  in  legal  proceedings,  without  a  separate 
action,  is  statutory,  and  cannot  be  extended 
by  implication.  The  general  doctrine  is, 
that  no  one  can  be  subjected  to  a  judgment 
without  a  suit  against  himself." 

The  authority  to  enter  a  summary  judg- 
ment against  the  sureties  on  a  bond  fur- 
nished to  permit  the  removal  of  a  cause 
from  a  justice  of  the  peace  court  to  a  cir- 
cuit court  appears  to  exist  in  this  jurisdic- 
tion, on  the  affirmance  of  the  judgment  of 
the  justice  of  the  peace.  McDermid  v.  Red- 
path,  39  Mich.  372;  Ringelberg  v.  Peterson, 
76  Mich.  107,  42  N.  W.  1080. 

It  does  not  appear  from  the  reports  of 
the  two  cases  last  cited,  whether  the  judg- 
ments therein  were  entered  by  virtue  of  an 
inherent  power  in  the  court  or  under  the 
authority  of  a  statute.  However,  the  ques- 
tion was  discussed  in  Ejiack  v.  Wayne  Cir- 
cuit Judge,  147  Mich.  486,  111  N.  W.  161, 
wherein  it  was  said  that  section  6462  of 
the  Compiled  Laws  of  1871  was  evidently 
considered  by  the  court  in  those  cases,  and 
that  it  was  inferable  from  the  decision  in 


McDermid  v.  Redpath,  supra,  that  the  law 
in  question,  which  expressly  authorized  the 
entry  of  summary  judgments  against  the 
sureties  on  appeal  bonds,  in  the  circoit 
courts  and  the  supreme  court,  on  appeals 
from  decisions  of  the  justices  of  the  peace, 
was  construed  as  being  sufficiently  compre- 
hensive to  include  oertiorari  bonds.  A  stat- 
ute corresponding  to  section  5462  of  the 
Compiled  Laws  of  1871,  to  wit,  section  933 
of  the  Compiled  Laws  of  1897,  was  in  force 
at  the  time  of  the  decision  in  Knack  v. 
Wayne  Circuit  Judge,  supra,  and  under  the 
authority  of  this  section,  the  court,  follow- 
ing the  earlier  opinions  referred  to,  ordered 
a  rehearing  in  the  court  below  and  the  en- 
try of  a  summary  judgment  therein  against 
the  sureties  on  a  certiorari  bond.  It  was 
also  held  in  that  case  that  section  6133  of 
the  Compiled  Laws  of  1871,  having  refer- 
ence to  the  security  for  costs,  and  the  cor- 
responding section  (10363)  of  the  Compiled 
Laws  of  1897,  have  no  application  to  appeal 
or  certiorari  bonds.  As  to  the  form  of  the 
judgment  that  should  be  entered  in  cases 
under  the  aforesaid  sections  6462  and  933, 
it  was  held  that  the  judgment  should  be 
"for  the  aggregate  of  the  damages,  eosts, 
and  interest,  and  no  more." 

Where  the  surety  on  a  certiorari  bond  ob- 
jected to  the  rendition  of  a  summary  judg- 
ment against  him  in  the  principal's  suit,  as 
being  unauthorized  by  law,  and  the  judg- 
ment against  him  was  vacated  on  a  stipu- 
lation signed  by  the  attorneys  representing 
both  parties  to  the  suit,  he  has  been  held 
to  be  estopped  in  an  action  on  the  bond 
subsequently  instituted  to  plead  the  former 
entry  of  the  judgment.  Porter  v.  Leache. 
66  Mich.  40,  22  N.  W.  104.  In  that  case  it 
was  held  that  the  summary  remedy  against 
the  sureties  on  appeal  and  certiorari  IxMids 
authorized  by  the  statute  is  not  an  exclu- 
sive remedy,  the  judgment  creditor  having 
the  option  of  proceeding  against  them  in 
an  action  on  the  bond. 

Minnesota^ 

A  statute  of  Minnesota  (Comp.  Stat 
§  134,  p.  618)  provides  that  "in  all  cases 
of  appeal  from  a  justice's  court,  if  the  judg- 
ment of  the  justice  be  affirmed,  or  if,  on 
trial  anew  in  the  district  court,  the  judg- 
ment be  against  the  appellant,  such  ju<^- 
ment  shall  be  rendered  against  him  and  his 
sureties  in  the  recognizance  for  the  appeaL" 
Section  136  provides  that  "the  surety  shall 
have  judgment  against  the  principal  for  the 
amount  so  paid  by  him,  with  interest  at 
twelve  per  cent."  See  Davidson  v.  Farrell, 
6  Minn.  268. 

These  statutes  have  been  held  to  be  con- 
stitutional. Davidson  v.  Farrell,  8  Minn. 
268;  Libby  r.  Husby,  28  Minn.  40,  8  N.  W. 
903. 
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Thus,  in  the  case  first  cited  the  court  said: 
''This  judgment  against  the  surety  is  au- 
tliorized  by  law,  and  the  only  question  that 
can  properly  arise  in  relation  to  the  point 
is  whether  the  law  itself  is  in  conflict  with 
the  provisions  of  the  constitution.  .  .  . 
We  see  nothing  in  these  provisions  incon- 
sistent with  the  fundamental  law.  The  law 
cLoes  nothing  more  than  to  provide  the  form 
or  manner  in  which  the  agreement  entered 
into  by  the  surety  shall  be  enforced.  And 
the  surety,  in  becoming  a  party  to  the  bond, 
under  the  law  as  it  then  existed,  assents 
te  and  adopts  these  provisions  for  the  en- 
forcement of  the  contract  he  has  entered 
into  with  the  obligee  of  the  bond." 

Jfississippl. 

Under  early  statutes  of  Mississippi,  a 
cause  before  a  justice  of  the  peace  might 
be  removed  by  appeal  for  trial  before  one 
or  more  justices  with  a  jury,  on  the  giving 
of  security  for  the  judgment  debt  and  costs. 
(How.  &  Hutch.  Dig.  436-37.)  That  legis- 
lation further  provided  for  a  subsequent  re- 
view in  a  circuit  court  of  the  judgment  en- 
tered in  the  justice's  court,  and  that  the 
cause  might  be  carried  to  the  circuit  court 
on  a  writ  of  certiorari.  An  earlier  statute, 
which  has  been  held  not  to  have  been  re- 
pealed by  the  legislation  referred  to,  so  far 
as  its  provision  for  a  summary  remedy 
against  the  sureties  on  an  appeal  bond  is 
concerned,  authorised  the  entry  of  joint 
judgments  against  the  principals  and  the 
sureties  on  appeal  bonds  on  the  affirmance 
by  the  county  courts  of  judgments  taken 
thereto  by  appeal  from  the  justices'  courts, 
as  was  then  the  practice.  (How.  &  Hutch. 
Dig.  429.)  Under  the  authority  conferred 
by  these  statutes,  summary  judgments  have 
been  held  to  have  been  properly  entered 
against  the  sureties  on  appeal  bonds  fur- 
nished to  support  appeals  from  decisions  of 
justices  of  the  peace  for  trial  before  one  or 
more  justices  with  a  jury,  on  the  judgments 
of  these  inferior  courts  and  the  verdicts  of 
the  juries  against  the  principal  obligors  be- 
being  affirmed  on  the  removal  of  the  causes 
to  the  circuit  courts  on  writs  of  certiorari. 
Wright  V.  Simmons,  1  Sxhedes  &  M.  389, 
wherein  it  was  held  that  the  execution  by 
the  sureties  of  an  appeal  bond  in  a  justice's 
court  made  them  parties  to  the  suit  therein. 

On  the  affirmance  of  the  decrees  of  the 
chancery  courts,  summary  judgments  may 
be  entered  against  the  sureties  on  the  bonds 
furnished  to  procure  the  review  of  such  de- 
crees in  the  appellate  court.     Whether  this 


such  action  has  been  taken,  (longer  ▼. 
iRobinson,  4  Smedes  &  M.  210;  Kiernan  v. 
Cameron,  66  Miss.  442,  6  So.  206. 

However,  it  may  be  inferred  from  the  re- 
port of  the  case  last  cited,  that  the  juris- 
diction in  such  cases  is  inherent,  for  in  that 
case  the  court  said:  "The  chancery  court 
had  full  jurisdiction  of  the  parties  to  the 
supersedeas  bond,  who  by  its  execution  ccm- 
nected  themselves  with  the  cause  and  sub- 
mitted themselves  to  the  jurisdiction  of  the 
court  in  its  enforcement  of  the  decree  super- 
seded, and  it  could  lawfully  render  a  decree 
on  the  bond.  The  mode  of  procedure  in 
this  case,  if  without  precedent  as  alleged, 
seems  to  us  unobjectionable,  as  the  parties 
were  given  opportunity  to  make  any  de- 
fense which  would  have  been  available  to 
them  in  any  proceeding  on  the  bond." 

In  Ck>nger  v.  Robinson,  4  Smedes  k  M.  210, 
it  was  held  that  a  summary  judgment 
against  the  sureties  on  an  appeal  bond  may 
be  entered,  on  the  affirmance  of  a  decision 
of  a  chancery  court,  notwithstanding  the 
bond  furnished  contains  conditions  in  addi- 
tion to  those  required  by  a  statute  making 
provision  for  the  bonds  to  be  furnished  in 
support  of  appeals  from  chancery  decrees, 
provided  the  extra  conditions  do  not  vitiate 
the  conditions  of  the  bond  required  by  the 
statute. 

In  Ammons  v.  Whitehead,  81  Miss.  99,  the 
several  causes  of  action  involved  were  in- 
stituted before  a  justice  of  the  peace.  They 
were  taken  on  appeals  to  the  chancery  side 
of  a  circuit  court  where,  the  sureties  being 
the  same  in  each  case,  the  suits  were  con- 
solidated and  the  judgments  appealed  from 
affirmed.  The  circuit  court  included  in  its 
decree  the  sureties  on  the  appeal  bonds. 
This  decree  was  subsequently  affirmed  by 
the  high  court  of  errors  and  appeals,  the 
court  saying,  with  reference  to  the  appeal 
bonds  furnished,  that  "they  were  given  for 
the  express  purpose  of  enabling  the  prin- 
cipal to  carry  on  the  litigation;  and  in  the 
event  that  he  should  be  unsuccessful,  the 
law  under  which  they  were  given  provided 
that  the  judgment  should  be  rendered 
against  both  the  principal  and  sureties."  It 
is  to  be  inferred  from  this  statement  of  the 
court  that  the  action  taken  was  predicated 
on  the  authority  of  a  statute.  It  is  the  only 
reference  in  the  opinion,  as  reported,  to  the 
source  of  the  court's  authority.  In  that 
case  it  was  held  that  the  fact  that  the  ag- 
gregate of  the  consolidated  judgments  was 
in  excess  of  the  amount  for  which  a  justice 
of  the  peace  had  jurisdiction  to  enter  a 
judgment,  did  not  oust  the  jurisdiction  of 
action  is  based  on  the  general  power  of  a  |  the  court  to  enter  a  summary  decree  against 
court  of  equity  to,  enter  such  a  decree  as  ^.  the  siireties  on  the  bond, 
an  incident  of  the  principal  suit,  or  on  the  W  In  Ammons  v.  Whitehead,  supra,  it  was 
authority  of  a  statute,  does  not  definitely  j|  further  held  that  the  sureties  on  an  appeal 
appear  from  the  reports  of  the  cases  in  which  '  bond    were   not    released    from    liability    on 
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their  bond  by  an  agreement  between  the  par- 
ties to  the  suit,  without  the  assent  of  the 
sureties,  to  the  entry  of  a  compromise  judg- 
ment against  the  principal,  and  that  a  sum- 
mary  judgment  against  them  was  properly 
entered  in  such  a  case. 

On  a  review  of  a  judgment  of  a  justice 
of  the  peace  in  a  circuit  court  on  a  writ 
of  certiorari,  the  circuit  court  is  authorized 
by  statute  (Code,  §§  1332,  1334,  1336)  to 
enter  a  summary  judgment  against  the  sure- 
ties on  the  certiorari  bond.  Hudson  v.  Nal- 
ty,  55  Miss.  582. 

Missouri, 

It  appears  that  an  early  Missouri  stat- 
ute authorized  the  entry  of  a  judgm<jnt  in 
the  principal  suit  against  the  sureties  on  a 
recognizance  given  to  support  an  appeal 
from  a  judgment  of  a  justice  of  the  peace  to 
a  circuit  court,  on  the  affirmance  of  the 
judgment  appealed.  See  Cockrill  v.  Owen,  10 
Mo.  287. 

A  later  statute  appears  to  have  required 
security  in  the  form  of  a  bond  to  support 
a  summary  judgment  against  the  sureties 
in  such  cases.  Milbum  Mfg.  Co.  v.  Wilfong, 
33  Mo.  App.  561.  Such  a  statute  was  re- 
ferred to  in  the  head  note  to  the  report  of 
Eaton  v.  Walsh,  42  Mo.  272,  as  "Gen.  Stat. 
1865,  ch.  185,  sec.  23." 

The  circuit  court,  however,  may  not  un- 
der the  statute  enter  a  judgment  against 
the  sureties  on  n  bond  furnished  on  an  ap- 
peal from  a  judgment  of  a  justice  of  the 
peace,  unless  it  appears  of  record  that  the 
surety  signed  the  bond.  The  statement  of 
the  fact  in  the  bill  of  exceptions  is  not  suf- 
ficient to  support  the  judgment  on  the  ap- 
peal. Hydraulic  Press-Brick  Co.  v.  Zeppen- 
fcld,  9  Mo.  App.  595. 

This  statutory  remedy  has  been  held  to 
be  cumulative  of  the  common-law  remedies 
of  an  action  on  the  bond  and  scire  facias. 
Cockrill  V.  Owen,  10  Mo.  287;  Wilcox  v. 
Daniels,  22  Mo.  493. 

Therefore,  on  the  failure  of  the  circuit 
court,  on  rendering  a  judgment  against  the 
principal  obligor,  to  enter  a  judgment 
against  the  sureties  on  the  recognizance,  an 
action  at  law  against  the  latter  may  be 
maintained  on  their  obligation.  Cockrill  v. 
Owen,  10  Mo.  287. 

However,  it  has  been  held  that  the  statute 
does  not  apply  to  actions  of  forcible  entry 
and  detainer  and  unlawful  detainer  insti- 
tuted before  justices  of  the  peace,  so  that 
summary  judgments  may  not  be  entered  in 
such  proceedings  against  the  sureties  on 
the  bonds  furnished  on  the  appeals.  Keary 
v.  Baker,  33  Mo.  603;  Gunn  v.  Sinclair,  62 
Mo.  327;  Powell  v.  Camp,  60  Mo.  569; 
Hulett  V.  Niijrent,  71  Mo.  131;   Gruenewald 


▼.  SchaaleB,  17  Ho.  App.  324;  Crow  v.  Wil- 
liams, 104  Mo.  App.  451,  79  S.  W.  183. 
Thus,  in  Gunn  v.  Sinclair,  supra,  the  eourt 
said:  "The  statute  concerning  forcible  entry 
and  detainer  does  not  seem  to  contemplate 
a  judgment  on  the  appeal  bond  against 
the  principal  and  sureties,  as  in  ordinary 
appeals  from  justices  of  the  peace.  There 
is  no  provision  in  the  statute  authorizing 
such  a  judgment  in  the  pending  suit.  It  is 
more  in  the  nature  of  an  appeal  bond,  where 
a  case  is  taken  to  the  supreme  court;  buch 
bond  may  be  sued  on,  if  it  be  not  complied 
with,  but  a  summary  judgment  in  the  same 
Buit  has  not  been  provided  for.'' 

But  an  erroneous  judgment  in  proceedings 
before  a  justice  in  unlawful  entry  and  de- 
tainer cases  need  not  be  treated  as  a  nullity 
as  to  the  appellant  as  well  as  the  sureties 
on  the  appeal  bond.  As  to  the  former  it 
should  not  be  disturbed,  though  it  is  reversed 
as  to  the  sureties.  Hadley  v.  Bernero,  97  Mo. 
App.  314,  71  S.  W.  451;  Crow  v.  Williams, 
104  Mo.  App.  451,  79  S.  W.  183. 

In  the  case  of  appeals  from  judgments  of 
justices  of  the  peace  to  the  circuit  courts  in 
proceedings  for  unlawful  entry  and  detainer, 
the  remedy  of  the  obligees  on  the  bond  must 
be  sought  in  an  action  at  law,  which  appears 
also  to  be  the  practice  in  the  case  of  all  ap- 
peals to  the  supreme  court.  Gunn  v.  Sinclair, 
52  Mo.  327 ;  Hadley  v.  Bernero,  97  Mo.  App. 
314,  71  S.  W.  451. 

A  statute  of  Missouri  ( section  296a,  Laws 
of  1911,  page  87)  authorizes  the  entry  of 
summary  judgments  against  the  sureties  on 
appeal  bonds  on  appeals  to  the  circuit  courts 
from  judgments  of  the  probate  courts  of  the 
state.  McCormick  v.  Groh,  198  S.  W.  445. 
In  tliat  case  one  of  the  heirs  of  an  estate 
employed  an  attorney  to  take  an  appeal  from 
a  judgment  of  a  probate  court  in  favor  of  a 
creditor  of  the  estate,  and  the  attomev  en- 
tered  his  appearance  as  for  the  estate.  The 
appellate  court,  apparently  recognizing  the 
appeal  as  in  fact  that  of  the  heirs,  the  latter 
being  authorized  by  statute  to  prosecute 
such  an  appeal,  ordered  the  heirs  to  furnish 
an  appeal  bond  with  security,  as  required 
by  a  statute  in  such  cases.  On  the  appeal, 
the  creditor  recovered  a  judgment  for  an 
amount  which  was  considerablv  less  than  his 
claim,  and  also  less  than  the  judgment  re- 
covered in  the  probate  court,  llie  final  judg- 
ment was  subsequently  paid  by  two  of  the 
sureties  on  the  appeal  bond,  who  later  en- 
tered a  claim  against  the  estate  tlierefor.  Tlie 
judgment  included  the  debt,  and  the  co^^ts 
in  both  courts.  The  administrator  of  the 
estate  refused  to  pay  the  claim  of  the  sureties 
and  they  brought  suit.  It  was  held  that  they 
were  entitled  to  recover  the  entire  amount  of 
the  judgment  which  was  paid  by  them,  as  the 
appeal  was  in  reality  for  the  benefit  of  the 
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whole  estate.  The  judgment  agaixiBt  the  sure- 
ties in  the  first  instance,  however,  was  cor- 
rect. 

Since  prior  to  the  passage  of  the  act,  there 
was  no  statute  of  tliis  state  authorizing  the 
«ntry  of  summary  judgments  against  the 
sureties  on  appeal  bonds,  on  appeals  taken 
from  judgments  of  the  prol>ate  courts,  no 
such  judgments  could  be  entered  in  such  cases. 
Eaton  v.  Walsh,  42  Mo.  272;  Harrington  y. 
Evans,  49  Mo.  App.  372. 

Thus,  in  the  case  last  cited  the  court  said: 
"We  do  not  think  that  a  judgment  could 
be  rendered  on  the  bond  against  the  appel- 
lants and  their  sureties  in  a  summary  man- 
ner, for  the  reason  that  the  rendition  of 
like  judgments  is  forbidden,  as  we  have  seen, 
on  bonds  authorized  bv  similar  statutes. 
There  being  no  statute  authorizing  a  judg- 
ment on  the  appeal  bond,  in  this  case  it  fol- 
lows that  the  judgment  as  originally  entered 
< against  t)ie  principal  only)  was  proper.  No 
other  judgment  could  have  been  rendered.'* 

Nebraska, 

An  early  Nebraska  Act  (Gen.  Stat  ch. 
257,  §  37)  provided  as  follows:  "When  judg- 
ment is  affirmed,  the  district  court  shall,  on 
motion,  render  judgment  against  the  appel- 
lant and  his  sureties  for  the  amount  of  the 
judgment  below,  damages,  and  costs,  in  case 
such  damages  can  be  ascertained  by  the  court 
without  a  trial/'  Selby  v.  McQuillan,  45 
Xeb.  612,  513,  63  N.  W.  855. 

Under  the  authority  of  that  statute  sum- 
mary  judgments  against  the  sureties  on  ap- 
peal bonds  were  entered  in  the  following 
cases:  Moore  v.  Kepner,  7  Neb.  291;  Lin- 
inger  v.  Raymond,  9  Neb.  40,  2  N.  W.  359; 
Banghart  v.  Lamb,  34  Neb  535,  52  N.  W. 
399. 

The  summary  proceedings  authorized  by 
the  act  might  properly  be  taken  without  a 
preliminary  notice  to  the  sureties.  Moore 
V.  Kepner,  7  Neb.  291,  wherein  the  court 
said:  ^'Objection  is  made  that  judgment 
was  rendered  against  Eatherly  as  surety 
without  notice.  As  a  rule  sureties  upon 
bonds  and  contracts  are  entitled  to  notice 
of  the  pendency  oi  an  action  upon  such  obli- 
gations, and  they  will  not  be  concluded  by 
the  judgment  unless  they  have  had  an  oppor- 
tunity to  defend.  But  this  rule  has  no  appli- 
cation where  the  snretv  has  contracted  in 
reference  to  one  of  the  parties  to  an  action  in 
court  in  the  nature  of  the  one  at  the  bar.  In 
such  case,  by  becoming  surety,  he  submits  to 
the  jurisdiction  of  the  court,  and  is  concluded 
by  the  judgment.  The  court  therefore  did 
not  err  in   rendering  judgment  against   the 

surety." 

It  appears  that  prior  to  the  decision  in 
Banghart  v.  Lamb.   34   Neb.  535,  52  N.  W. 


999,  the  statute  was  repealed,  so  that  the 
decision  in  that  case  was  erroneous  and  the 
summary  remedy  afforded  by  the  statute 
oould  no  longer  be  applied.  Selby  v. 
McQuillan,  45  Neb.  512,  63  N.  W.  855,  over- 
ruling Banghart  v.  Lamb,  34  Neb.  535,  52 
N.  W.  399 ;  Miller  v.  Hogeboom,  56  Neb.  434, 
76  N.  W.  888. 

In  Dunn  v.  Bozarth,  64  Neb.  862,  90  N. 
W.  954,  it  was  held  that  section  616  of  the 
Code  of  Civil  Procedure  does  not  author- 
ize the  entry  of  a  summary  judgment  against 
the  sureties  on  an  undertaking  for  costs 
of  a  cause  carried  to  the  supreme  court 
on  a  writ  of  error.  Tliat  section  author- 
izes the  entry  of  a  judgment  for  costs 
against  the  sureties,  on  a  motion  and  ten 
days'  notice,  for  the  amount  adjudged  against 
the  plaintiff  or  the  unpaid  part  thereof,  but 
the  court  held  that  ijb  applies  only  to  ''actions 
brought  in  any  county  in  the  state  where  the 
plaintiff  is  a  nonresident  of  the  county,"  etc. 
The  court,  in  holding  that  scire  facias  has 
never  been  a  proper  remedy  in  that  state, 
except  when  expressly  authorized  by  a  statute, 
tor  the  enforcement  of  the  liability  of  sureties 
on  obligations  furnislied  in  judicial  proceed- 
ings, ruled  that  the  sureties'  liability  in  the 
case  at  bar  could  be  enforced  only  in  a  "civil 
action  on  the   undertaking." 

It  would  appear  from  the  foregoing,  there- 
fore, that  in  this  jurisdiction,  in  actions  at 
law,  the  courts  have  no  power  to  enter  a  sum- 
mary judgment  against  the  sureties  on  a  bond 
furnished  to  procure  a  review  of  a  cause  in  an 
appellate  court,  on  a  decision  unfavorable  to 
the  appellant,  unless  by  the  enactment  of  leg- 
islation subsequent  to  the  rendition  of  the 
foregoing  decisions  the  authority  has  been 
conferred. 

On  the  other  hand,  the  courts  with  juris- 
diction in  equity  seem  to  have  the  inherent 
power  to  enter  summary  decrees  in  similar 
cases.  Lowe  v.  Riley,  57  Neb  252,  77  N.  W. 
758.  In  that  case,  a  suit  to  foreclose  a  mort- 
gage of  real  estate,  a  bond  was  filed  in  the 
suit  to  supersede  an  order  of  the  court  below 
pending  an  appeal  therefrom,  which  order 
appointed  a  receiver  for  the  property  involved 
in  the  litigation  and  was  conditioned  to  pay 
the  rents  and  profits  accruing  during  the  pend- 
ency of  the  appeal.  The  court  apparently 
was  of  the  opinion  that  it  had  the  inherent 
power  on  notice  to  the  sureties  to  enter  a 
summary  decree  against  them  on  the  affirm- 
ance of  the  decree  of  the  court  below,  saying 
on  that  subject:  "But  we  think  the  argu- 
ment of  the  appellants  that  the  court  had  no 
jurisdiction  over  them  is  untenable  for 
another  reason.  B.  &  R.  were  parties  to 
this  foreclosure  proceeding,  and  B.,  by 
signing  their  bond  as  surety  to  supersede  the 
order  made  by  the  court  appointing  a  receiver, 
became  for  all  the  purposes  thereof  also  a 
party  to  this  action,  and  at  the   time  this 
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order  to  show  cause  was  issued  the  loreclosure 
action  was  still  pending — ^not  finally  disposed 
of.  These  appellants,  being  parties  to  the 
suit,  were  entitled  to  nothing  more  than  the 
notice  to  show  cause  why  the  order  demanded 
by  the  appellees  should  not  be  made.  This 
proceeding  is  not  an  independent  civil  action. 
It  is  one  of  the  steps  taken  or  proceedings 
had  by  the  district  court  to  effectuate  and 
carry  out  the  decree  rendered  in  the  main 
action." 

New  Mexico. 

Uuder  a  statute  enacted  while  New  Mexico 
was  still  a  territory  (Compiled  Laws,  page 
290,  §  5)  the  appellate  courts  thereof  were 
authorized  to  enter  summary  judgments 
''in  civil  suits"  against  the  sureties  on  bonds 
of  the  character  of  appeal  bonds,  in  cases  in 
which  a  judgment  of  affirmance  should  be 
entered  against  the  appellant.  Beall  v.  New 
Mexico,  16  Wall.  535,  21  U.  S.  (L.  ed.)  292; 
Hopkins  v.  Orr,  124  U.  S.  510,  8  S.  Ct.  590, 
31  U.  S.  ( L.  ed. )  523. 

This  statute  was  held  in  Beall  v.  New  Mex- 
ico, supra,  not  to  be  unconstitutional.  (See 
supra,  the  subdivision  United  States.) 

It  was  referred  to  in  Dold  v.  Robertson,  3 
N.  M.  313,  9  Pac.  302,  as  "section  2206,  Com- 
piled Laws  of  New  Mexico,"  in  which  case 
it  was  held  to  comprehend  writ  of  error  bonds. 

While  it  does  not  appear  from  the  report 
of  the  decision  in  Moore  v.  Huntington,  17 
Wall.  417,  21  U.  S.  (L.  ed.)  642,  that  the 
fact  of  the  existence  of  this  statute  was 
brought  to  the  attention  of  the  court,  the  en- 
try of  a  decree  in  this  suit  jointly  against  the 
principal  and  the  sureties  on  an  appeal  bond 
was  held  not  to  be  error. 

North  Carolina, 

An  early  North  Carolina  statute  (Act  of 
1785,  ch.  2,  sec.  2)  provided  as  follows: 
"When  any  appeal  prayed  shall  not  be  prose- 
cuted and  the  court  before  whom  the  said  ap- 
peal may  be  determined  shall  affirm  the  judg- 
ment, then  shall  the  appellant  be  decreed  to 
pay  to  the  appellee,  twelve  and  one-half  per 
cent  interest  from  the  passing  of  the  judg- 
ment in  the  county  court,  by  which  such  ap- 
peal may  have  been  granted,  and  the  bonds 
taken  for  prosecution  of  appeals  with  effect 
shall  hereafter  make  part  of  the  records  sent 
up  to  the  superior  court,  upon  which  judg- 
ment may  be  instanter  entered  up  against  the 
appellant  and  his  sureties,  etc."  See  Kinchen 
V.  Brickell,  3  N.  C.  49. 

Under  the  authority  of  that  statute,  sum- 
mary judgments  against  the  sureties  on  ap- 
peal bonds  have  been  entered  on  motions  in 
the  superior  courts,  on  appeals  from  the 
county  courts,  on  the  entry  of  judgments  in 
the  former  against  the  principal  obligors  on 


the  bond.  ELinchen  v.  Brickell,  3  N.  C.  49. 
See  also  Cooke  v.  Little,  2  N.  C.  168. 

It  has  been  held,  under  that  act,  that  the 
sureties  are  not  entitled  to  a  notice  of  the 
motion  for  a  judgment  against  them.  Kin- 
ohen  V.  Brickell,  supra,  wherein  the  court 
said:  "The  objection  that  the  defendant  has 
no  notice  of  this  proceeding  being  intended  is 
well  answered,  by  saying  that  the  act  of  as- 
sembly gives  him  notice;  the  nature  of  his 
imdertaking  combined  with  the  law  is  a  suffi- 
cient notice  to  him  that  he  may  be  thus 
provided  against  whenever  judgment  shall 
be  obtained  against  the  principal." 

A  difference  of  opinion  appeared  among  the 
members  of  the  court  in  the  case  of  Yar- 
borough  V.  Giles,  2  N.  C.  453,  as  to  the 
cases  embraced  within  the  statute.  That  case 
was  an  appeal  to  a  superior  court  from  a  judg- 
ment of  a  county  court,  and  was  tried  anev 
in  the  appellate  court.  One  member  of  the 
court  was  of  the  opinion  that,  "a  judgment 
is  not  affirmed  where  there  is  a  new  trial  in 
the  court  above,  for  then  that  court  gives  a 
new  judgment."  The  other  opinion  read  as 
follows:  "I  think  there  are  two  cases  speci- 
fied in  the  act  that  entitle  the  plaintiff  to 
enter  up  judgment;  first,  if  the  appeal  shall 
not  be  prosecuted;  secondly,  if  the  judgment 
shall  be  affirmed — ^and  that  the  affirmation 
of  judgment  here  spoken  of,  intends  a  judg- 
ment in  the  superior  court,  obtained  for  the 
same  or  a  greater  sum  than  the  judgment  in 
the  coimty  court.  The  affirmation  here  spok- 
en of,  is  not  meant  of  an  affirmation  upon 
motion  for  want  of  prosecuting  the  appeal; 
for  then  the  latter  part  of  the  sentence  means 
the  same  as  the  former  part:  when  it  is 
evident  from  their  disjunction  by  the  assem- 
bly, that  they  were  meant  to  express  different 
circumstances." 

Wilkings  v.  Baughan,  25  N.  C.  86,  was  a 
prosecution  in  a  county  court  for  debt,  the 
defendant  having  been  arrested  on  a  capias 
ad  satisfaciendum.  On  the  issue  between  the 
parties  being  tried  anew  in  the  superior  court, 
and  being  found  against  the  appellant  by 
default,  a  motion  for  a  summary  judgment 
against  the  sureties  on  the  appeal  bond  was 
denied.  On  an  appeal  from  this  decision 
the  supreme  court  said:  ''It  appears  to  the 
court  that  these  creditors  had  a  right  to 
judgment  on  the  appeal  bond  for  their  debt 
and  costs,  according  to  the  motion  in  its 
largest  form.  Hie  act  (Kev.  St.  c.  58,  s.  10) 
gives  to  either  party,  dissatisfied  with  the 
verdict,  an  appeal  'as  in  other  cases.'  Thie 
imports,  that  when  the  ddi>tor  appeals,  he 
shall  give  a  bond  for  the  performance  of  a 
judgment  against  him  in  the  court  above, 
and  also  imports  a  summary  remedy  on  it  by 
giving  a  judgment  against  the  sureties  for 
whatever  may  be  recovered  against  their  prin- 
cipal.   Rev.  Stat.  c.  4,  s.  1  and  10." 
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In  WilkingB  ▼.  Baughan,  supra,  it  was 
further  held  that  a  surety  on  an  appeal  bond, 
after  a  judgment  against  his  principal,  could 
not  plead  in  his  defense  to  a  motion  for  a 
judgment  on  the  bond  a  matter  which  the 
principal  might  have  pleaded  in  the  suit. 

A  later  act  (Act  of  1810,  Rcy.  c.  793), 
apparently  made  provision  for  a  bond  to  be 
furnished  for  the  purpose  of  obtaining  the 
review  by  a  superior  court  on  a  writ  of  cer- 
tiorari of  a  judgment  of  a  county  court,  to  be 
taken  "in  the  saxne  manner,  and  under  the 
same  regulations,"  as  those  given  upon  ap- 
peals. That  act  has  been  construed  as  in- 
t^iding  that  the  bond  was  to  be  "proceeded 
on"  in  the  same  manner  as  bonds  furnished 
on  appeals,  and  that,  therefore,  a  summary 
judgment  against  the  sureties  thereon  might 
be  entered  in  the  superior  court.  Speight 
V.  Wooten,  14  N.  C.  327. 

The  Act  of  1785  evidently  was  incorporated 
into  the  Revised  Code  as  the- tenth  section  of 
chapter  four  thereof.  See  the  head  note  to 
Kinchen  v.  Brickell,  3  N.  C.  49. 

That  section  of  the  Revised  Code  enacts 
that  "bonds  taken  for  the  prosecution  of  ap- 
peals, shall  make  a  part  of  the  record  sent 
up  to  the  superior  court,  on  which  judgment 
may  be  entered  against  the  appellant  and  his 
sureties  in  all  cases  where  judgment  shall 
be  rendered  against  the  appellant."  White- 
head V.  Smith,  63  N.  G.  361,  362. 

The  act  has  been  held  not  to  have  been 
abrogated  by  the  Code  of  Civil  Procedure. 
Clerk's  Office  v.  HuffstcUer,  67  N.  C.  449, 
wherein  the  court  said:  "The  question  was 
mooted  at  the  bar,  whether,  as  the  code  makes 
no  provision  for  taking  summary  judgments 
on  motion,  the  party  is  not  put  to  his  civil 
action,  to  get  judgment  on  prosecution  bonds 
and  undertakings  for  appeals.  So  much  of 
the  Revised  Code,  as  is  not  inconsistent  with 
or  superseded  by  the  Code  of  Civil  Procedure, 
is  still  in  force;  it  follows,  that  prosecution 
bonds  and  'undertakings'  for  appeals,  which 
are  a  substitute  for  appeal  bonds,  are  sent 
up  to  this  court  as  part  of  the  record,  and 
a  summary  judgment  may  be  taken  as  was 
done  before  C.  C.  P." 

It  appears  that  where  a  statute  requires 
that  an  appeal  bond  with  two  sureties  be 
given,  and  the  bond  as  furnished  is  executed 
by  one  surety  only,  a  superior  court,  on  an 
appeal  to  that  court  from  a  county  court's 
judgment,  may  order  the  appellant  to  supply 
the  omission  by  furnishing  a  bond  with  two 
sureties,  and  enter  summary  judgment 
against  the  sureties.  McDowell  v.  Bradley, 
30  N.  C.  92. 

On  the  affirmance  of  a  judgment  against  the 
principal,  a  summary  judgment  may  be  en- 
tered separately  against  the  sureties  on  the 
appeal  bond,  or  a  joint  judgment  against  the 
principal  and  the  sureties  may  be  rendered, 


according  to  the  choice  of  the  prevailing 
party.,  Woolard  v.  Woolard,  30  N.  C.  322. 
It  was  also  held  in  that  case  that  the  sure- 
ties, not  being  parties  to  the  suit,  could 
not  legally  suggest  the  death  of  their  prin- 
cipal, and  the  entry  of  their  suggestion  on  the 
record  was  a  mere  nullity. 

It  has  been  held  that  a  bond  furnished  to 
support  an  appeal  from  a  county  court  to  a 
superior  court  "has  the  effect  of  a  record  the 
verity  of  which  cannot  be  disputed,"  and  that 
on  a  motion  in  the  superior  court,  under  the 
statute,  for  a  judgment  on  the  bond,  the  va- 
lidity of  the  bond  cannot  be  questioned,  the 
proper  course  to  be  pursued  by  the  obligors 
being  to  file  an  application  in  the  county  court 
to  have  the  record  as  to  the  bond  corrected 
and  a  transcript  thereof  sent  to  the  superior 
court.    Whitehead  v.  Smith,  53  N.  C.  351. 

The  sureties  on  an  undertaking  on  appeal 
furnished  by  the  appellant  and  conditioned  to 
pay  all  cpsts  and  damages  "which  may  be 
awarded  against  the  appellant,"  are  not  lia- 
ble for  the  costs  of  the  appeal  in  which  the 
judgment  appealed  from  was  reversed,  no  sim- 
ilar undertaking  having  been  required  of  the 
appellee,  and  both  the  appellant  and  the 
appellee  refusing  to  pay  the  said  costs. 
Clerk's  Office  v.  Huffsteller,  67  N.  C.  449. 

In  Burnett  v.  Nicholson,  86  N.  C.  728,  an 
undertaking  with  sureties  was  furnished  on 
an  appeal  to  the  supreme  court  from  the  de- 
cision of  a  superior  court.  In  opposition  to 
a  motion  for  a  judgment  on  the  undertaking 
for  the  amount  of  the  judgment  debt  and 
costs,  it  was  alleged  that  it  was  intended 
by  the  parties  to  the  bond,  both  the  obligors 
and  obligees,  to  limit  the  liability  thereon  to 
the  costs  of  the  appeal,  but  that  by  mistake 
it  was  not  so  limited.  An  issue  having  been 
raised,  the  court  held  that  two  courses  were 
open  to  it,  viz.,  "to  grant  the  plaintiffs'  mo- 
tion, and  leave  the  defendants  to  seek  their 
remedy  by  an  independent  action  in  the  su- 
perior court,  for  the  purpose  of  having  the 
instrument  reformed,  and  in  the  meantime 
for  an  injunction;  or  else,  to  reserve  our 
judgment  for  the  present,  and  to  cause  proper 
issues  to  be  prepared  and  sent  down  to  the 
superior  court  to  be  tried  by  a  jury."  The 
court  elected  to  follow  the  latter  procedure 
and  entered  a  judgment  sgainst  the  principal 
obligor  for  the  judgment  debt  and  costs,  and 
against  the  sureties  for  the  costs  only. 

OJclahoma, 

In  Oklahoma  legislation  authorizing  the 
entry  of  summary  judgments  against  the 
sureties  on  appeal  bonds  (ch.  249,  Sees.  Laws 
1915,  p.  606)  has  been  enacted,  and  provides, 
inter  alia,  as  follows :  "In  the  event  that  the 
judgment  of  the  court  to  which  such  appeal 
is  taken  is  against    .    .    .    appellant,  judg- 
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meat  shall,  at  the  .  .  .  time  it  is  entered 
against  .  .  .  appellant,  be  entered  against 
the  sureties  on  his  said  undertaking  {o  stay 
execution,  and  the  execution  shall  issue  there- 
on against  said  sureties  the  same  as  against 
their  principal,  the  appellant,  and  no  stay 
of  such  execution  shall  be  permitted."  Long 
V.  Lang,  49  Okla.  342,  152  Pac.  1078. 

Under .  that  statute,  summary  judgments 
against  the  sureties  on  bonds  furnished  to 
stay  the  execution  of  judgm^ents  of  the  trial 
courts  have  been  entered,  on  motions,  in  the 
supreme  court,  on  the  affirmance  of  the  trial 
courts'  judgments  against  the  principal  obli- 
gors, or  the  dismissal  of  the  causes,  in  cases 
carried  to  the  supreme  court  on  appeals  or 
writs  of  error.  Long  v.  Lang,  49  Okla.  342, 
152  Pac.  1078;  SUrr  v.  Haygood,  166  Pac. 
1171;  Oklahoma  F.  Ins.  Co.  v.  Kimpei,  157 
Pac.  317 ;  Wells  v.  Guaranty  State  Bank,  157 
Pac.  731;  Brown  v.  Davis,  157  Pac.  925; 
Colter  V.  Secrest,  157  Pac.  939;  Daugherty  v. 
Feland,  157  Pac.  1146;  Duncan  Electric,  etc. 
Co.  V.  Chrisman,  158  Pac.  433;  Childs  v. 
Moore,  158  Pac.  444;  Werline  v.  Aldred,  158 
Pac.  893 ;  Nicholson  v.  Binion,  158  Pac.  894 ; 
Butts  v.  Rothschild  Bros.  Hat  Co.  159  Pac. 
245;  Eurek'a  Pub.  Co.  v.  Stigler  First  Nat. 
Bank,  159  Pac.  1118;  Wilcox  v.  Wootton, 
159  Pac.  1118;  Elliot  v.  Coggswell,  159  Pac. 
1119;  Rumley  v.  Sanders,  162  Pac.  949;  Sum- 
mers v.  Houston,  162  Pac.  1097;  Summers  v. 
Clark,  162  Pac.  1097;  Grafa  v.  Schenck,  162 
Pac.  1119. 

Oregon, 

An  Oregon  act  (Session  Laws  of  1860, 
§  195)  regulating  the  practice  in  courts  of 
justices  of  the  peace  provided  that  "in  all 
cases  of  appeal  to  the  circuit  court,  if  on  the 
trial  anew  in  f^uch  court  the  judgment  be 
against  the  appellant,  in  whole  or  in  part, 
such  judgment  shall  be  rendered  against  him 
and  his  sureties  in  the  undertaking  for  the 
appeal."     Charman   v.   McLane,   1   Ore.   339. 

However,  it  has  been  held  that  where  an 
appellant,  desiring  a  review  of  a  judgment 
entered  against  him  in  a  justice's  court,  filed 
his  notice  of  appeal  in  the  circuit  court,  but 
the  records  failed  to  show  that  the  jiwtice 
had  any  notice  of  the  appeal,  or  that  any 
appeal  was  allowed  by  him,  it  was  error  for 
the  circuit  court,  in  dismiAsing  the  appeal  on 
a  moti(m  of  counsel,  to  enter  a  summary 
judj^nent  against  the  sureties  on  the  appeal 
bond,  the  appeal  not  having  been  perfected. 
State  V.  Zingsem,  7  Ore.  137. 

It  appears  that  an  act  (Session  Laws  1860. 
p.  78)  provided  that,  in  cases  of  appeals  from 
the  county  courts  to  the  circuit  courts,  by 
the  filing  in  the  circuit  court  of  the  tran- 
script and  papers,  "the  circuit  court  shall 
become  possessed  of  the  cause,  and  shall  pro- 


ceed in  the  same  manner  as  near  as  mav  be, 
as  in  regard  to  causes  brought  by  appeal 
from  justices  of  the  peace."  Under  these 
statutes,  therefore,  the  circuit  courts  of  the 
state  have  claimed  the  authority  to  enter 
summary  judgments  against  the  sureties  on 
appeal  bonds,  on  appeals  from  the  county 
courts.     Charman  v.  McLane,  1  Ore.  339. 

Subdivision  4  of  section  536,  Civil  Code, 
provides  that  "if  judgment  or  decree  be  given 
against  the  appellant,  it  shall  be  entered 
against  the  sureties  also,  in  like  manner  and 
with  like  effect,  according  to  the  nature  and 
extent  of  their  undertaking.'*  Ah  I^p  v. 
Gong  Choy,  13  Ore.  429,  11.  Pac.  72. 

That  statute  was  referred  to  in  Brauer  v. 
Portland,  35  Ore.  471,  58  Pac.  861,  59  Pac. 
117,  60  Pac.  378,  as  "Hill's  Ann.  Laws,  sec. 
646,  subd.  4." 

Under  that  act,  summary  judgments  must 
be  entered  in  the  circuit  courts  against  the 
sureties  on  bonds  furnished  to  support  ap- 
peals from  the  circuit  courts  to  the  supreme 
court,  on  the  filing  of  the  appellate  court's 
mandate  in  the  court  below,  the  language  of 
the  provision  having  been  held  to  be  peremp- 
tory and  subject  to  no  exceptions.  Ah  Lep  v. 
Gong  Choy,  13  Ore.  429,  11  Pac.  72.  In  that 
case  it  was  held  that  the  filing  by  the  re- 
spondent of  a  counter-undertaking,  a^  au- 
thorized by  a  statute,  to  enable  such  respond- 
ent to  enforce  a  judgment  in  his  favor  which 
had  been  superseded  pending  a  decision  on 
an  appeal  therefrom,  did  not  discharge  the 
sureties  on  the  undertaking  for  the  appeal. 
But,  it  was  held  that  if  the  judgment  of  the 
court  below  had  been  enforced  before  the 
judgment  of  affirmance  of  the  appellate  court 
had  been  rendered,  the  sureties  would  have 
been  liable  only  for  the  costs  of  the  appeal. 

In  Brauer  v.  Portland,  35  Ore.  471,  58  Par. 
861,  59  Pac.  117,  60  Pac.  378,  it  was  held  tliat 
a  summary  judgment  was  properly  entered 
under  this  statute  against  the  sureties  on  a 
bond  furnished  bv  the  citv  of  Portland  to 
obtain  an  appeal  from  a  judgment  adverste  to 
the  city,  although,  as  stated  in  the  head  note 
of  the  report,  under  "section  352,  Hill's  Ann. 
Laws,"  a  judgment  may  be  enforced  against 
the  municipality  only  by  demanding  a  war- 
rant. 

In  German  Sav.  etc.  Soc.  v.  Kern.  38  Ore. 
232,  62  Pac.  788.  63  Pac.  1052,  a  sunimarv 
judgment  was  entered  in  the  trial  court 
against  the  sureties  on  a  bond  furnished  on 
an  appeal  to  the  supreme  court,  on  the  re- 
ceipt of  the  mandate  of  the  latter  by  the 
court  below.  It  does  not  appear,  however, 
from  the  opinion  rendered  in  the  ease,  which 
was  a  suit  to  foreclose  a  mortgage,  whether 
the  authority  for  the  action  of  the  court  wis 
claimed  to  l>e  inlierent  or  statutorv.  Nor  does 
it  appear  from  the  report  of  the  deci!*ion  in 
Mee  V.  Bowden  Min.  Co.  47  Ore.  143,  81  Pac 
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980,  which  was  an  action  on  a  contract  for 
services  performed,  whether  such  a  judgment 
entered  therein  was  predicated  on  the  general 
powers  of  the  court  or  on  the  authority  con- 
ferred by  a  statute. 

Tennessee. 

An  early  Tennessee  act  (Court  Law  of 
1794,  §  64)  provides  that  the  appeal  bonds 
required  by  the  sixty-third  section  of  the  act 
*'shall  form  part  of  the  record  sent  up  to  the 
court  above,  where  judgment  may  be  entered 
upon  them,  on  an  affirmance  of  the  judgment 
against  the  principal  and  securities."  Jones 
V.  Parsons^  2  Yerg.  321. 

These  sections  of  the  Act  of  1794  evidently 
apply  to  appeals  from  the  decisions  of  jus- 
tices of  the  peace  and  the  county  courts  to 
the  circuit  courts,  w^herein  judgments  may  be 
entered  instanter  in  the  circuit  court  on  the 
bonds.  Whiteside  v.  Hickman,  2  Yerg.  358, 
362;  Nix  v.  French,  10  Heisk.  377;  Howell 
V.  Sevier,  1  Lea  95.  See  also  Brown  v.  Mc- 
Iiaugfalin,  8  Humph.  140. 

It  has  been  held  that  the  statute  provides 
for  '*a  mode  of  proceeding  in  violation  of 
common-law  rules,  and  upon  motion,  with- 
out notice,"  and  that,  therefore,  it  ''must 
be  strictly  construed,  at  least  its  substance 
not  violated."  Jones  v.  Parsons,  2  Yerg.  321. 

Therefore,  where  the  transcript  of  the  rec- 
ord of  a  county  court  on  an  appeal  to  a  cir- 
cuit court  is  not  certified  by  the  clerk  of  the 
former  in  the  manner  prescribed  by  the  stat- 
ute, the  summary  remedy  may  not  be  applied. 
Burton  v.  Pettibone,  5  Yerg.  443. 

But  it  has  been  held  that  when  the  tran- 
script of  the  record  of  the  county  court  is 
not  delivered  to  the  clerk  of  the  circuit  court 
for  filing  within  the  time  prescribed  by  the 
act  governing  the  filing  thereof,  and  for  that 
reason  the  judgment  is  affirmed,  a  summary 
judgment  against  the  sureties  may  neverthe- 
less be  entered.  Duncan  v.  McGee,  7  Yerg. 
103. 

Where  it  does  not  appear  from  the  bond 
furnished  that  the  judgment  appealed  from 
was  rendered  against  the  principal  obligor,  the 
summary  remedy  against  the  sureties  is  unau- 
thorized. Brown  v.  McLaughlin,  8  Humph. 
140. 

And  where  the  bond  has  not  been  furnished 
in  compliance  with  the  requirements  of  the 
sixty-third  section  of  the  aforesaid  statute, 
the  summary  remedy  provided  by  the  sixty- 
fourth  section  mav  not  be  awarded.  Jones 
V.  Parsons,  2  Yerg.  321. 

However,  it  has  been  held  that  to  the  extent 
to  which  an  appeal  bond  meet«  tlio  require- 
ments of  the  statute  making  provision  there- 
for, it  is  good  as  a  statutory  bond  and  a 
summary  judgment  thereon  against  the  sure- 
ties may  be  entered  under  the  statute  author- 
ising such  a  remedy.    Thus,  where  the  bond 


furnished  was  conditioned  to  pay  all  of  the 
costs  and  damages  that  might  be  awarded, 
it  was  held  that  the  authorized  summary 
remedy  against  the  sureties  could  be  entered 
for  the  damages-  or  costs,  or  both,  as  the  case 
may  be,  but  not  for  the  principal  debt,  as 
would  have  been  the  case  had  a  bond  "for  the 
payment  of  the  whole  debt,"  etc.  as  required 
by  the  statute,  been  given.  Nichol  v.  Mc- 
Combs,  2  Yerg.  83;  Banks  v.  Brown,  4  Yerg. 
198;  Gholson  v.  Brown,  4  Yerg.  496;  Triplet 
V.  Gray,  7  Yerg.  16. 

In  Banks  v.  Brown,  supra,  it  was  held  that 
the  interest  at  twelve  and  one-half  ^er  cent 
per  annum  allowed  on  the  affirmance  of  judg- 
ments was  "damages"  within  the  contempla- 
tion of  the  act. 

Where  there  have  been  successive  appeals, 
to  wit,  from  a  justice's  court  to  a  circuit 
court,  and  thence  to  the  supreme  court,  it  has 
been  held  that  the  supreme  court  may,  under 
the  authority  of  an  Act  of  1809,  which  directs 
the  supreme  court  to  render  such  a  judgment 
as  the  circuit  court  should  have  given,  enter  a 
summary  judgment  against  the  sureties  on 
the  bond  furnished  to  support  the  appeal  to 
the  circuit  court,  the  judgment  in  the  su- 
preme court  being  adverse  to  the  principal. 
Stump  V.  Sheppard,  Cooke  191;  Whiteside 
V.  Hickman,  2  Yerg.  368;  Duncan  v.  McGee,  7 
Yerg.  103;  Howell  v.  Sevier,  1  Lea  96. 

The  Act  of  1807  (ch.  81,  sec.  3)  provides 
as  follows :  "In  all  cases  where  said  superior 
court  shall  affirm  the  judgment  of  a  county 
court,  brought  up  by  writ  of  error,  allowed 
either  by  a  superior  or  county  court,  it  shall 
be  the  duty  of  said  superior  court  upon  the 
motion  of  the  defendant  in  error,  to  grant  a 
judgment  instanter  against  the  plaintiff  in 
error  and  his  securities,  for  the  sum  recovered 
in  the  county  court;  and  to  tax  thereon 
twelve  and  one-half  per  cent  per  annum,  from 
the  time  such  judgment  may  have  been  ren- 
dered in  the  countv  court,  till  the  time  of 
affirming  such  judgment  in  the  superior 
court."  See  Whiteside  v.  Hickman,  2  Yerg. 
358,  368. 

Before  the  passage  of  that  act,  the  courts 
could  not  properly  give  judgment  against  the 
sureties  on  writ  of  error  bonds  without 
scire  facias.  Shaw  v.  Bowen,  1  Overt.  334. 
It  has  been  held  that  notwithRtanding  the 
sureties  on  an  appeal  or  writ  of  error  bond, 
furnished  to  support  an  appeal  or  writ  of 
error  from  a  county  court  to  a  circuit  court, 
did  not  join  in  proceedings  subsequently  had 
in  the  supreme  court  to  review  the  judgment 
of  the  circuit  court,  they  were  nevertheless 
parties  to  the  writ,  and  a  summary  judgment 
was  properly  entered  in  the  supreme  court 
against  them  on  the  bond.  Stump  v.  Shep- 
pard, Cooke  191;  Whiteside  v.  Hickman,  2 
Yerg.    358. 

By  'the  Act  of  1807,  ch.  81,  sec.  2,"  the 
entry  of  a  summary  judgment  in  a  circu* 


1178 


CITE  THIS  VOL.  ANN.  CAS.  1918C. 


court  against  the  sureties  on  &  certiorari  bond 
in  a  cause  carried  thereto  from  a  county 
court,  appears  to  have  been  authorized  on  the 
rendition  of  a  judgment  thereon  adverse  to 
the  principal  obligor.  Chambers  v.  Haley, 
Peck  159.  And  it  appears  that  a  summary 
judgment  against  the  sureties  on  a  certiorari 
bond,  in  a  cause  taken  from  a  justice  of  the 
peace  court  to  a  county  court  for  review  by 
certiorari,  is  authorized  in  this  jurisdiction. 
Duncan  v.  McGee,  7  Yerg.  103. 

In  Ex  p.  Miller,  1  Yerg.  435,  an  appeal  to 
the  supreme  court  from  a  decree  of  a  court 
oi  chancery,  it  was  held  that  the  decree 
which  was  entered  in  the  principal  suit 
against  the  principal  and  the  sureties  on  the 
appeal  bond  was  unauthorized  either  by  the 
common  law  or  any  statute  of  the  state; 
and,  in  fact,  was  contrary  to  the  provisions 
of  the  "Act  of  1817,  ch.  199,  sec.  3,"  which 
the  court  said  restored  the  common-law 
remedy  of  an  action  on  the  bond,  and  con- 
cerning which  it  was  said:  "The  judges  of 
the  supreme  court,  under  the  provisions  of 
this  act,  had  jurisdiction  of  this  bond  to 
enforce  M.'s  liability,  and  it  is  according 
to  his  understanding  thereby.  But  this  ju- 
risdiction was  to  be  exercised  by  them  upon 
the  common-law  proceeding  of  scire  facias, 
not  upon  the  suit  in  which  the  appeal  was 
taken,  by  the  direct  judgment  and  decree 
upon  the  merits,  against  the  parties  to  that 
suit,  the  appellants,  by  pronouncing  the 
said  decree  against  M.  also;  but  by  another 
judgment  in  another  suit,  brought  by  an- 
other process,  where  he  would  have  had 
the  full  benefit  of  notice,  defense  and  trial 
before  the  rendition  of  judgment  against 
him.  As  it  is,  he  has  had  none  of  these 
benefits;  he  had  no  appearance  or  right  of 
appearance;  nor  was  he  either  in  fact  or  in 
contemplation  of  law,  present,  or  before 
the  court.  The  court,  therefore,  had  no 
jurisdiction  of  his  person,  and  consequently 
the  judgment  rendered  against  him  is  null 
and  void." 

However,  in  the  following  cases  it  would 
appear  that  the  summary  decrees  entered 
in  the  chancery  proceedings  therein  against 
the  sureties  on  appeal  bonds  were  rendered 
under  the  inherent  power  of  the  courts  to 
enter  such  decrees:  Gartmell  v.  McClaren, 
12  Heisk.  41;  Rogers  v.  Newman,  5  Lea 
255;  Chumbley  v.  Bowman,  107  Tenn.  579, 
64  S.  W.  887. 

Thus,  in  the  case  first  cited  wherein  a 
bill  for  an  injunction,  restraining  the  col- 
lection of  certain  judgments  of  a  circuit 
court,  was  filed  in  a  chancery  court  of  the 
btate.  and  the  bill  was  dismissed  for  want 
of  jurisdiction,  it  was  held  on  an  appeal  to 
the  supreme  court  that  a  summary  decree 
against  the  sureties  on  the  appeal  bond  for 
the  costs  of  both  courts  could  properly  be 
entered. 


Texas. 

In  Texas  it  appears  that  in  a  cause  car- 
ried to  the  supreme  court  from  a  district 
court  for  review  on  a  writ  of  error,  the 
plaintiff  in  error.  An  order  to  supersede  the 
judgment  of  the  court  below,  is  required 
to  furnish  a  bond  with  sureties  which,  on  the 
rendition  of  a  judgment  in  the  supreme 
court  adverse  to  the  plaintiff  in  error,  is 
given  by  a  statute  the  force  and  effect  of  a 
judgment  against  the  principal  and  the  sure- 
ties thereon.     Hickoock  v.  Bell,  46  Tex.  610. 

This  statute  requires  that  the  plaintiff  in 
error  in  the  circumstances  stated  give  his 
"obligation,  with  good  and  sufficient  secur- 
ity, to  be  approved  by  the  clerk,  payable  to 
the  adverse  party,  in  a  sum  equal  to  double 
the  value  or  amount  of  the  judgment,  order, 
or  decree,  upon  which  the  writ  of  error  is 
obtained,  conditioned  that  the  party  obtain- 
ing such  writ  shall  comply  with  the  judg- 
ment, order,  or  decree  of  the  supreme  court 
upon  such  writ,  and  well  and  truly  pay  all 
such  damages  as  may  be  awarded  against 
him;  which  bond  shall  have  the  force  and 
effect  of  a  judgment  against  aU  the  obligora, 
upon  which  execution  may  issue,  in  case  of 
forfeiture."     Paschal's  Dig.  art.  1495. 

With  reference  to  that  act,  the  court  in 
Hickcock  y.  Bell,  supra,  said:  'The  object  of 
a  writ  of  error  is  to  show  that  there  hare 
been  such  errors  in  the  proceedings  of  the 
district  court  in  the  trial  of  the  cause,  as 
that  the  judgment  rendered  therein  should 
not  be  enforced.  In  order  to  supend  its  en- 
forcement until  it  can  be  examined  in  the 
supreme  court,  the  sureties  upon  the  writ 
of  error  bond,  in  effect,  under  our  statute, 
make  themselves  parties  jointly  with  the 
plaintiff  in  error,  and  liable  to  a  judgment 
against  them  in  conjunction  with  the  plain- 
tiff in  error,  for  the  amount  that  may  be 
adjudged  against  him  in  the  supreme  court. 
A  writ  of  error  is  treated  in  this  state  as 
a  continuation  of  and  as  one  of  the  modes 
of  continuing  the  proceedings  in  a  suit,  in 
which  a  final  judgment  has  been  rendered, 
similar  to  the  proceeding  by  appeal,  and 
not  a  new  suit."  In  that  case  it  was  also 
held  that  the  judgment  related  back  and 
became  a  lien  on  the  land  of  all  tlie  obligors 
in  the  bond  from  the  date  of  the  bond  and 
this,  notwithstanding  the  principal  obligor 
had  been  adjudged  a  bankrupt  in  a  federal 
court. 

It  appears  that  in  this  jurisdiction,  ap- 
parently under  the  authority  of  a  statute, 
in  causes  taken  to  the  supreme  court  by  a 
writ  of  error,  a  judgment  against  the  prin- 
cipal and  the  sureties  on  a  writ  of  error  bond 
may  be  entered,  on  a  suggestion  of  delay 
and  a  motion  for  an  affirmance  of  the  judg- 
ment 01  the  court  below,  with  a  judgment 
against  both  the  principal  and  the  sureties. 
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It  further  appears  that  on  the  death  of  a 
flurety  pending  a  decision  on  the  writ  of 
error,  his  personal  representative  may  be 
made  a  party  to  the  record,  on  a  proper 
notice  to  him  given,  and  a  summary  judg- 
ment entered  against  him  on  the  bond. 
(Paschal's  Dig.  arts.  1573,  1580,  notes  608, 
612.)  Thus,  in  St.  Clair  v.  Hotchkiss,  28 
Tex.  474,  it  was  said:  "Defendants  in  error 
being  entitled,  in  causes  brought  to  this 
court  for  delay,  to  judgment  against  the 
plaintiff  in  error  and  the  sureties  on  his 
bond,  for  the  amount  adjudged  him  in  the 
court  below  and  ten  per  cent  damages  there- 
on, it  has  been  the  uniform  practice  in  this 
court,  in  case  of  the  death  of  a  surety  to 
the  writ  of  error  bond,  pending  the  writ,  to 
permit  his  personal  representative  to  be 
made  a  party  to  the  record,  in  like  manner 
as  if  he  were  a  party  to  the  suit,  and  on 
a  final  disposal  of  the  case  to  give  judgment 
against  him  in  his  representative  character 
to  the  extent  of  liability  incurred  by  his  in- 
testate. The  only  question  therefore  pre- 
sented at  this  time  for  our  consideration  is, 
whether  the  administrator  of  the  deceased 
surety  has  had  such  notice  as  to  authorize 
a  judgment  against  him  at  the  present  term 
of  this  court." 

Where  a  writ  of  error  bond  does  not  pur- 
sue the  terms  of  the  statute  making  provi- 
sions therefor,  a  summary  judgment  against 
the  sureties  may  not  properly  be  entered. 
Hymens  v.  Brown,  15  Tex.  302. 

In  Trammell  v.  Watson,  25  Tex.  Supp. 
210,  it  was  held  that  the  furnishing  of  the 
appeal  bond  therein  did  not  give  to  the  bond 
the  force  and  effect  of  a  judgment  on  the 
bond,  on  the  affirmance  of  the  judgment  from 
which  the  appeal  was  taken.  A  head  note  of 
the  report  states  that  "the  appeal  bond  re- 
quired by  the  136th  section  of  the  Act  of 
13th  May,  1846,  to  regulate  proceedings  in 
the  district  court,  does  not  have  the  force 
and  effect  of  a  judgment.  (Paschal's  Dig. 
art.  1491,  note  583.)" 

In  Cruger  v.  McCracken,  87  Tex.  584,  30  S. 
W.  637,  reversing  30  8.  W.  373,  on  the  re- 
moval of  a  cause  from  a  district  court  to  the 
court  of  civil  appeals  on  a  writ  of  error, 
the  appellant  procured  the  execution  of  a 
writ  of  error  bond  by  his  wife  as  a  surety 
thereon.  The  court  held  that  the  bond  was 
void  both  at  common  law  and  under  the  stat- 
utes of  the  state,  saying:  "Our  statutes 
authorize  the  rendition  of  a  judgment  against 
the  obligors  in  an  appeal  bond,  in  case  the 
judgment  is  affirmed  by  the  appellate  court. 
Laws  1892,  sec.  37,  p.  31.  *  The  judgment  is 
entered  without  citation  or  notice  to  the  par- 
ties to  be  affected.  The  obligors  acting  under 
the  authoritv  of  law  voluntarilv  submit  to 
the  jurisdiction  of  the  court,  and  subject 
themselves    to    have    a    judgment    rendered 


against  them  summarily  for  the  debt  and 
costs,  provided  the  condition  of  the  bond  be 
broken  or  the  judgment  be  not  reversed.  The 
bond  is,  in  one  respect  at  least,  analogous  to 
a  warrant  of  attorney  to  confess  judgment. 
It  is  the  act  of  the  party  executing  it  which 
confers  jurisdiction  upon  the  court  to  render 
judgment  against  him.  A  married  woman's 
warrant  of  attorney  to  confess  a  judgment 
has  been  held  absolutely  void.  .  .  .  The 
execution  of  the  bond  by  Mrs.  Cruger  being 
a  nullity,  it  follows  that  the  court'  of  civil 
appeals  did  not  acquire  by  such  execu- 
tion jurisdiction  to  render  judgment  against 
her." 

In  Woolridge  v.  Griffith,  59  Tex.  290,  an 
appeal  to  a  county  court  from  a  conviction 
and  fine  in  a  city  court,  it  was  held  that 
"the  Act  of  1876"  does  not  give  to  an  ap- 
peal bond  such  as  was  furnished  in  that  case 
(it  was  not  described)  the  force  and  effect 
of  a  judgment,  'and  that  the  default  judg- 
ment of  the  county  court,  which  was  entered 
against  the  accused  and  the  sureties  on  the 
appeal  bond  for  the  amount  of  the  fine  and 
the  costs  of  both  courts  without  notice  to 
the  sureties,  was  as  to  them  a  nullity.  The 
court  said:  "A  judgment  rendered  against 
a  person  when  he  is  not  before  the  court, 
and  who  has  not  been  made  subject  to  its 
jurisdiction  by  some  of  the  modes  prescribed 
by  law,  must  be  considered  as  of*  no  effect. 
Otherwise,  in  violation  of  the  bill  of  rights, 
a  citizen  might  be  deprived  of  his  property 
in  other  modes  than  by  the  due  course  of  the 
law  of  the  land.  There  is  nothing  in  the 
Act  of  1876  that  attempts  to  give  an  ap- 
peal bond  like  that  under  consideration  the 
force  and  effect  of  a  judgment.  Nor  are 
the  sureties  on  such  a  bond  thereby  made 
parties  to  the  suit,  so  that  service  upon  them 
might  be  dispensed  with  in  rendering  judg- 
ment against  them  upon  the  bond.  It  would 
seem  that  the  extent  of  the  power  of  the 
county  court,  in  a  case  like  Denton's  would 
be,  when  he  failed  to  appear  and  prosecute 
his  appeal,  to  dismiss  the  same.  The  city 
of  Paris  could  then  have  proceeded  upon  the 
bond  according  to  its  terms,  by  judgment 
nisi,  or  suit  on  the  bond,  but  service  upon  the 
surety  in  either  case  is  indispensable." 

In  Blair  v.  Sanborn,  82  Tex.  686,  18  S. 
W.  159,  it  was  held  that  by  the  authority 
of  a  statute  referred  to  as  "Rev.  Stats,  arts. 
1049,  1419,"  the  supreme  court,  on  the  af- 
firmance of  a  judgment  of  a  district  court, 
may  enter  a  judgment  summarily  against 
the  sureties  on  an  appeal  bond,  but  it  is 
strongly  intimated  therein  that  without  such 
statutory  authority  the  power  would  not 
exist. 

It  has  been  held  that  the  statutory  remedy 
of  a  summary  judgment  against  the  sure- 
ties on  an  appeal  bond  is  cumulative  of  the 
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common-law  remedy  of  an  independent  ac- 
tion on  the  bond;  that  the  conditions  of  an 
appeal  bond,  given  in  literal  conformity  with 
the  statute  providing  therefor,  to  wit,  that 
the  principal  obligor  "shall  prosecute  its  ap- 
peal witl  effect,  and  in  case  the  judgni'mt 
of  the  appellate  court  shall  be  against  it, 
.  .  perform  its  judgment,  sentence  or 
decree,"  etc.,  provide  for  the  performance 
of  both  acts,  and  not  one  or  the  other,  and 
that  an  appeal  is  not  prosecuted  with  ef- 
fect "if  the  judgment  remains,  after  the  ap- 
peal is  disposed  of,  the  same  as  it  was  be- 
fore." Trent  v.  Rhomberg,  66  Tex.  249,  18 
S.  W.  510. 

But  it  appears  that  an  appeal  has  been 
prosecuted  with  effect  when  the  appellant 
is  successful  in  the  appellate  court  at  least 
as  to  a  part  of  the  judgment  from  which 
the  appeal  was  taken.  Blair  v.  Sanborn,  82 
Tex.  686,  18  S.  W.  159. 

In  Trent  v.  Rhomberg,  supra,  there  were 
two  sets  of  sureties,  one  on  an  appeal  bond 
and  the  other  on  a  writ  of  error  bond.  The 
judgment  reviewed  on  the  writ  of  error  \\tis 
reversed  and  a  judgment  entered  dismissing 
the  appeal.  On  the  rendition  of  the  latter 
judgment  a  summarj^  judgment  against  the 
sureties  was  entered  on  the  appeal  bond. 
Tlie  rights  of  the  sureties  were,  neverthe- 
less, held  to  be  susceptible  of  proper  adjust- 
ment on  principles  that  were  well  estab- 
lished. 

The  amount  of  the  sureties'  liability  on 
the  breach  of  the  conditions  of  an  ap- 
peal bond  is  not  necessarily  the  entire 
amount  of  the  penalty  of  the  bond,  but  the 
actual  damages  sustained  by  the.  obligees  be- 
cause of  the  appeal.  Trent  v.  Rhomberg, 
66  Tex.  249,  18  S.  W.  510.  In  that  case 
it  appeared  that  during  the  interval  between 
the  institution  of  the  proceedings  in  an  ap- 
pellate court  and  the  rendition  therein  of 
a  judgment  of  dismissal,  the  principal  ob- 
ligor on  the  appeal  bond  became  insolvent. 
The  obligees  on  the  bond  were  held  to  be 
entitled  to  recover  a  judgment  against  the 
sureties  for  the  principal  debt,  interest  there- 
on from  the  date  of  the  bond  and  the  costs 
of  the  trial  court. 

"Article  1028,  Rev.  St.  1895,"  provides  as 
follows:  "Whenever  the  courts  of  civil  ap- 
peals on  the  trial  of  cases  brought  from  an 
inferior  court  shall  affirm  the  judgment  or 
decree  of  such  inferior  court,  or  when  said 
courts  shall  proceed  to  render  such  judg- 
ment or  decree  as  should  have  been  rendered 
by  the  court  below  and  such  judgment  shall 
be  for  the  same  or  a  greater  amount,  or  of 
the  same  nature  as  rendered  in  the  court  be- 
low, said  courts  shall  render  judgment 
against  the  appellant  or  plaintiff  in  error 
and  his  sureties  on  the  appeal  bond."  Un- 
der that  statute,  where  an  appeal  was  taken 


from  a  judgment  for  money,  and  foreclof«ing 
a  lien,  and  the  judgment  was  separable  so 
that  an  appeal  might  have  been  taken  from 
either  part  thereof,  it  has  been  held  that  a 
summary  judgment  against  the  sureties  on 
the  appeal  bond  for  the  amount  of  the 
money  judgment,  which  was  affirmed  for  the 
same  amount  as  that  for  which  it  was  ren- 
dered in  the  court  below,  could  properly  be 
entered,  notwithstanding  as  to  the  part  of 
the  judgment  foreclosing  the  lien  the  judg- 
ment was  reversed.  Russell  v.  Deutschman, 
100  S.  W.  1164. 

But  where  the  judgment  in  the  trial  court 
against  the  principal  obligor  on  the  appeal 
bond  was  reversed,  but  was  nevertheless 
against  the  appellant  and  for  a  different 
amount  and  of  a  different  nature  than  the 
judgment  appealed  from,  it  has  been  held  to 
be  an  error  for  the  court  to  enter  a  judg- 
ment in  the  original  suit  against  the  prin- 
cipal and  the  sureties  for  the  judgment  and 
the  costs  of  the  appeal.  Connor  v.  Paris, 
87  Tex.  32,  27  8.  W.  88. 

It  appears  that  in  the  cases  in  which  a 
summary  judgment  against  the  sureties  on 
an  appeal  bond  or  writ  of  error  bond  is  au- 
thorized, the  remedy  must  be  applied  in  the 
appellate  court,  and  if  such  action  by  the  ap- 
pellate court  is  impracticable,  resort  must 
be  had  to  an  action  at  law  on  the  bond. 
Burck  V.  Burroughs,  64  Tex.  445;  Blair  v. 
Sanborn,  82  Tex.  686,  18  S.  W.  169.  In  the 
case  first  cited  an  appeal  from  a  county 
court  to  the  court  of  appeals,  wherein  the 
appeal  was  dismissed  because  the  appeal 
bond  failed  properly  to  describe  the  judg- 
ment appealed  from,  and  the  appellate  court 
entered  a  judgment  against  the  obligors  on 
the  bond  for  the  costs  of  the  appeal,  it  was 
held  that  the  trial  court  properly  dismissed 
a  motion  for  judgment  for  the  amount  of 
the  judgment  appealed  from.  The  court 
said:  "The  statutes  provide  in  what  cases 
the  appellate  courts  render  judgment  on  the 
appeal  bonds,  or  bonds  for  writs  of  error. 
See  art.  1049,  R.  S.  But  the  judicial  system 
does  not  seem  to  contemplate  a  renewal  of 
the  jurisdiction  of  the  inferior  court  over  the 
cause  for  any  purpose  other  than  to  carry 
out  the  mandate  of  the  superior  or  appel- 
late court,  except  where  the  judgment  below 
is  reversed;  and  even  in  that  case,  where 
it  inay  properly  be  done,  the  appellate  court 
will  not  send  the  case  back  for  further  pro- 
ceedings, but  will  render  such  judgment  as 
the  court  below  ought  to  have  rendered.  Ar- 
ticle 1048.  R,  S.  In  oases  where,  upon  the 
face  of  the  record,  a  judgment  may  be  ren- 
dered against  the  sureties  upon  the  appeal 
or  writ  of  error  bond,  such  judgment  must 
be  rendered  by  the  appellate  court,  and  not 
by  the  court  a  quo.  If  in  cases  where  the 
appellee  is  entitled  to  redress  or  damages  by 
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reason  of  a  breach  of  the  condition  of  the 
bond,  and  his  remedy  cannot  be  enforced  by 
the  appellate  court,  he  needs  must  seek  his 
remedy  by  suit  upon  the  bond  in  some  ap- 
propriate form  of  action." 

In  Hopson  v.  Murphy,  4  Tex.  248,  it  was 
held  that  a  summary  judgment  entered  in  a 
district  court  against  the  sureties  on  a  bond 
furnished  to  support  the  issuance  of  a  writ 
of  certiorari  was  erroneous.  The  cause  origi- 
nated in  a  county  court,  and  the  condition 
of  the  bond  was  to  pay  "all  such  costs  and 
damages  as  shall  be  recovered,  or  awarded, 
against  him  (the  principal)  in  any  suit,  or 
suits,  that  may  hereafter  b^  brought  against 
him,  his  heirs,"  etc.,  by  the  judgment  credi- 
tor. The  court  evidently  was  of  the  opin- 
ion that  the  condition  of  the  bond  had  not 
been  broken  and  for  that  reason  the  judg- 
ment against  the  sureties  was  held  not  to 
haV^e  been  properly  entered,  the  court  say- 
ing: *•  Whatever  the  liability  of  M.  (the 
surety)  may  be,  on  this  bond,  can  only  be 
ascertained  after  such  suit,  or  suits,  may 
be  brought  against  H.,  and  he  shall  fall 
to  perform  the  judgment  of  the  court,  in 
such  suit  or  suits,  should  it  be  against 
him.  So  much  of  the  judgment  of  the -court 
below  as  was  rendered  against  M.  is  errone- 


ous." 

In  Givens  v.  Blocker,  23  Tex.  633,  certain 
proceedings  instituted  before  a  justice  of  the 
peace  were  taken  by  certiorari  to  a  district 
court,  where  the  writ  was  dismissed  and  a 
judgment  entered  against  the  principal  and 
the  sureties  on  the  certiorari  bond  for  the 
amount  of  the  principal  debt,  interest  there- 
on and  ten  per  cent  damages.  In  holding 
the  judgment  against  the  sureties  to  be  un- 
warranted, the  court  said:  ''Upon  dismiss- 
ing the  petition,  the  court  rendered  judg- 
ment against  the  principal  and  sureties  on 
the  bond  given  for  the  certiorari,  for  the 
amount  of  the  debt,  as  upon  affirmance  after 
a  trial  de  novo.  In  this,  there  ^s  error.  The 
judgment  should  have  dismissed  the  peti- 
tion and  rendered  a  judgment  for  the  costs 
of  the  district  court." 

Washington, 

It  seems  that  in  Washington  the  author- 
ity to  enter  a  summary  judgment  against 
the  sureties  on  an  appeal  bond  is  purely 
statutory,  and  in  a  case  which  does  not  fall 
within  a  statute  authorizing  summary  pro- 
ceedings resort  must  be  had  to  an  inde- 
pendent action  at  law  on  the  bond  to  en- 
force the  sureties*  liability.  Northwestern, 
etc.  Hypotheek  Bank  v.  Griffitts,  18  Wash.  69, 
60  Pac.  591;  Carmack  v.  Drum,  28  Wash. 
472,  68  Pac.  894;  Quandt  v.  Smith,  29 
Wash.  311,  69  Pac.  1097;  Davis  ▼.  Virges, 
9»  Wash.  266,  81  Pac.  688. 


Thus,  in  Northwestern,  etc.  Bank  v. 
Griffitts,  supra,  the  court  said:  "We  are 
unable  to  say  from  the  record  what  dam- 
age the  respondent  has  sustained  by  rea- 
son of  the  supersedeas  in  this  case,  and  think 
that  question  must  be  left  for  determina- 
tion in  an  action  upon  the  bond."  In  Davis 
V.  Virges,  39  Wash.  256,  81  Pac.  688,  it 
was  held  that  a  judgment  of  the  supreme 
court  not  having  been  entered  against  the 
sureties  on  an  appeal  bond  as  well  as  against 
the  principal,  as  authorized  by  a  statute, 
there  was  no  jurisdiction  in  the  lower  court, 
on  the  receipt  therein  of  the  remittitur  from 
the  supreme  court,  to  enter  a  judgment 
summarily  against  the  sureties,  there  being 
no  statutory  authority  for  such  action  by 
the  lower  court. 

And  it  seems  that  the  sureties  on  an  ap- 
peal bond  cannot  by  a  stipulation  in  the 
bond  effectually  agree  to  the  rendition  against 
them  summarily  of  a  judgment  in  a  court 
which  has  not  been  authorized  by  a  sta- 
tute to  enter  a  judgment  in  such  sum- 
mary manner.  Davis  v.  Virges,  39  Wash. 
256,*  81  Pac.  688. 

"Sec.  1867  of  the  Code  of  Washington" 
authorizes  the  entry  of  summary  judgments 
against  the  sureties  on  appeal  bonds  on  ap- 
peals from  decisions  of  justices  of  the  peace 
to  the  district  courts.  Cline  v.  Mitchell,  1 
Wash.  24,  23  Pac.  1013. 

It  was  said  in  O'Hare  v.  Wilson,  3  Wash. 
Ter.  251,  14  Pac.  596:  "We  are  of  opinion 
that  where  a  cause  is  brought  to  this  court 
under  the  Appeal  Act  of  1883,  and  the  ap- 
pellant fails  to  prosecute  his  appeal,  the  ap- 
pellee may  have  the  judgment  of  the  dis- 
trict court  affirmed  and  judgment  rendered 
in  this  court  against  the  sureties  on  the  ap- 
peal bond,  upon  production  to  this  court  of 
the  appeal  bond  and  a  transcript  of  the  judg- 
ment, and  of  the  journal  entry  of  notice  of 
appeal  duly  authenticated." 

But  apparently  where  the  appellant  fails 
to  file  a  transcript  of  the  record  of  the  trial 
court  as  required  by  law,  and  the  appellee 
brings  into  the  supreme  cour^  a  certified 
copy  of  the  judgment  appealed  from  and  a 
notice  of  the  appeal  for  the  purpose  of  hav- 
ing the  judgment  below  affirmed,  and  moves 
the  court  for  an  affirmance  of  the  judgment 
and  a  judgment  against  the  appellant  and 
the  sureties  on  the  appeal  bond,  the  court 
will  affirm  the  judgment,  but  decline  to  en- 
ter a  judgment  on  the  bond,  as  it  has  no 
evidence  before  it  from  which  it  may  judi- 
cially know  that  an  appeal  bond  has  been 
furnished  in  the  case.  Yesler  v.  Barker,  3 
Wash.  Ter.  245,  13  Pac.  759;  Yesler  v.  Nott, 
3  Wash.  Ter.  246,  13  Pac.  759;  Sullivan  v. 
Skagit  Co.  2  Wash.  681,  28  Pac.  1039. 

The  "Code  of  1891,  sec.  1432,"  authorizes 
the  entry  of  a   summary  judgment   in  the 
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supreme  court  against  the  sureties  on  an  ap- 
peal bond,  in  case  the  damages  occasioned  by 
the  appeal  "can  be  accurately  known  to  the 
court  without  an  issue  and  trial/'  and  such 
a  judgment  should  include  the  amount  of 
the  judgment  appealed  from,  and  damages 
and  costs.  Muzzy  v.  Tompkinson,  2  Wash. 
616,  27  Pac.  456,  28  Pac.  662. 

"Laws  1893,  p.  131,  §  23,"  provides  that 
"upon  the  affirmance  of  a  judgment  on  ap- 
peal for  the  payment  of  money,  the  supreme 
court  shall  render  judgment  against  both  ap- 
pellant and  his  sureties  in  the  appeal  bond  for 
the  amount  of  the  judgment  appealed  from 
(in  case  the  bond  was  conditioned  so  as  to 
support  such  judgment),  and  for  the  dam- 
ages   and    costs    awarded    on    the    appeal." 

In  Titlow  y.  Cascade  Oatmeal  Co.  16  Wash. 
676,  48  Pac.  406,  it  was  held  under  that 
statute,  which  evidently  applies  only  to 
judgments  for  the  payment  of  money,  that 
where  an  appeal  has  been  taken  from  a  part 
of  the  judgment  only,  and  the  part  appealed 
from  is  not,  while  the  remainder  is,  for 
money,  a  summary  judgment  against  the 
sureties  on  the  appeal  bond  for  the  amount 
of  the  monied  portion  of  the  judgment  may 
not  properly  be  entered,  notwithstanding  the 
appeal  stayed  the  execution  of  the  said 
monied  portion. 

But  where  a  bond  has  been  furnished  in  ac- 
cordance with  the  statute,  "Bal.  Code,  §  6506 
(P.  C.  §  1054),"  to  stay  the  whole  judgment 
of  the  Court  below,  a  summary  judgment  may 
be  entered  against  the  sureties  for  the 
amount  of  the  monied  portion,  from  which 
no  appeal  has  been  taken  and  which,  in  fact, 
was  rendered  in  the  court  below  against  a 
party  in  the  suit  other  than  the  appellant, 
and  for  which  the  appellant  was  not  liable 
before  the  proceedings  on  the  appeal  had 
been  taken.  Rogers  v.  Minneapolis  Thresh- 
ing Mach.  Co.  48  Wash.  19,  92  Pac.  774, 
95  Pac.  1014;  Simmons  v.  Northern  Pac.  R. 
Co.  reported  in  full,  po6t,  this  volume,  at 
page  1184. 

Section  1432  of  the  Code  of  1891,  referred 
to  in  a  preceding  paragraph,  appears  to 
have  been  re-enacted  by  the  "Act  of  March 
8,  1893,  sec.  24  (Laws  1893,  p.  131  Bal. 
Code,  §  6523),"  which  provides  that  on  the 
affirmance  by  the  supreme  court  of  a  judg- 
ment other  than  for  the  payment  of  money, 
that  court  shall  "render  judgment  against 
both  the  appellant  and  his  sureties  in  the 
appeal  bond  for  the  amount  recoverable  ac- 
cording to  the  condition  of  the  bond,  in  case 
such  amount  can  be  ascertained  by  the  court 
without  an  issue  and  trial."  Qrunewald  v. 
West  Coast  Grocery  Co.  11  Wash.  478,  39 
Pac.  964;  Northwestern,  etc.  Hypotheek  Bank 
V.  Griffitts,  18  Wash,  69,  50  Pac.  591;  Car- 
mack  V.  Drum,  28  Wash.  472,  68  Pac.  894. 

Laws  1893,  page  131,  sections  23  and  24, 
have  been  combined  in  "Rem.  &  Bal.  Code, 


sec.  1739;  P.  C.  81,  sec.  1231."  Wnison  v. 
Willson,  86  Wash.  50,  149  Pac  328,  modi- 
fying remitUtur  84  Wash.  240,  146  Pac  615; 
Olson  V.  Seldovia  Salmon  Co.  89  Wash.  547, 
551,  154  Pac  1107. 

The  jurisdiction  to  apply  the  summary 
remedy  against  the  sureties  on  an  appeal 
bond  provided  by  that  statute  is  exclusively 
in  the  supreme  court.  Davis  v.  Virges,  39 
Wash.  266,  81  Pac.  688. 

The  authority  conferred  by  the  statute  on 
the  supreme  court  has  been  held  not  to  be 
the  exercise  of  an  original  jurisdiction  un- 
authorized for  that  court  by  the  constitu- 
tion of  the  state.  Hanna  v.  Savage,  8  Wash. 
432,  36  Pac  269,  37  Pac.  294. 

Where  the  bond  to  support  the  appeal  was 
not  furnished  within  the  time  allowed  by 
law,  it  has  been  held  to  be  error  for  the 
court  to  enter  a  summary  judgment  in  the 
suit  against  the  sureties  thereon  on  the  dis- 
missal of  the  appeal  for  that  reason.  Grune- 
wald  V.  West  Coast  Grocery  Co.  U  Wash. 
478,  39  Pac  964. 

And  where,  though  the  bond  has  been  filed 
within  the  allotted  time,  the  sureties  thereon 
are  later  adjudged  to  be  insufficient  by  the 
court,-  a  summary  judgment  against  them 
under  the  statute  is  unwarranted.  Colum- 
bia, etc.  R,  Co.  V.  Braillard,  12  Wash.  22, 
40  Pac.  382. 

Where  the  bond  furnished  did  not  meet 
the  requirements  of  the  statute  making  pro- 
vision for  bonds  on  which  summary  remedy 
authorized  by  Rem.  &  Bal.  Code,  section 
1739,  should  be  allowed,  the  remedy  has  never- 
theless been  applied.  Hanna  v.  Savage,  8 
Wash.  432,  36  Pac  269,  37  Pac  294. 

The  fact  that  an  appeal  has  beeH  dismissed 
at  the  instance  of  the  appellant  does  not 
oust  the  court  of  jurisdiction  to  entertain 
a  moti<m  of  the  respondent  subsequently 
made  for  a  judgment  against  the  appellant 
and  the  sureties  on  the  appeal  bond,  if  a 
motion  be  n^eoessary.  Under  this  statute, 
however,  it  is  the  duty  of  the  court  to  enter 
a  summary  judgment  against  the  sureties 
on  an  appeal  bond  without  a  motion  by  the 
respondent.  Allen  v.  Catlin,  9  Wash.  603, 
38  Pac  79. 

However,  in  such  a  case,  where  the  stated 
purpose  of  the  appellant  was  to  prosecute 
another  appeal,  the  court  entered  what  it 
termed  a  "qualified  dismissal"  on  the  ap- 
pellant's motion,  by  which  judgment  of  dis- 
missal the  court  retained  jurisdiction  of  the 
cause  to  enter  therein  a  judgment  against 
the  appellant  and  the  sureties  on  the  ap- 
peal bond  on  a  motion  to  be  made  by  the 
respondent  after  the  expiration  of  the  period 
allowed  by  the  law  for  taking  the  desired 
appeal.  Agassiz  v.  Kelleher,  9  Wash.  656, 
38  Pac.  221. 

Notwithstanding  a  bond  furnished  to  su- 
persede a  judgment  pending  an  appeal  there- 
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by  a  Bt&tute  ''Kern.  &  Bal.  Code,  sees.  193, 
236.  967  (P.  C.  81,  sees.  35,  165,  1827)," 
been  continued  after  his  death,  a  summary 
judgment  against  his  personal  representa- 
tives  on  such  a  bond  executed  by  the  de- 
cedent as  a  surety  may  be  entered  on  the 
affirmance  of  a  judgment  against  the  prin- 
cipal obligor.  And  it  has  been  held  that 
the  judgment  may  be  entered  without  first 
requiring  the  judgment  creditor  to  exhaust 
his  remedy  against  the  principal  and  the  co- 
surety  on  the  bond,  as  a  surety  is  liable  in 
the  first  instance  as  a  principal  obligor.  It 
has  I>een  further  held  that  the  fact  that  the 
respondent  had  presented  to  the  representa- 
tives of  the  deceased  surety's  estate  a  con- 
tingent claim  based  on  his  liability  in  his 
representative  capacity  on  the  supersedeas 
bond  and,  on  the  rejection  of  the  claim,  a 
suit  thereon  had  been  instituted  in  another 
court,  was  not  such  an  election  of  reme- 
dies as  to  preclude  an  allowance  of  the  sum- 
mary remedy  provided  by  the  statute,  Rem. 
&  Bal.  Code,  sec.  1739;  P.  C.  81  sec.  1231, 
against  the  personal  representatives.  Olson 
V.  Seldovia  Salmon  Co.  89  Wash.  647,  154 
Pac.  1107. 

West  Vivginin. 

In  West  Virginia  the  authority  to  enter 
a  summary  judgment  against  the  sureties 
on  an  appeal  bond  appears  to  exist  by  vir- 
tue of  a  statute.  In  Arthur  v.  Ingels,  34 
W.  Va.  639,  12  S.  E.  872,  11  L.R.A.  557, 
an  appeal  to  a  circuit  court  from  a  decision 
of  a  justice  of  the  peace,  the  entry  by  the 
circuit  court  of  such  a  judgment  was  held 
to  have  been  proper,  the  court  saying:  "It 
is  also  assigned  as  error  that  the  judgment 
was  rendered  for  the  recovery  of  the  prop- 
erty against  the  defendant  .  .  .  and  his 
security,     .  when    the   same    should 

have  followed  the  verdict,  and  been  against 
the  defendant  .  .  .  alone.  Section  172 
of  chapter  50  of  the  Code,  however,  express- 
ly provides  that,  'when  the  judgment  ap- 
pealed from  is  against  the  appellant  for  any 
sum  of  money,  and  an  equal  or  greater  sum 
is  found  due  by  the  appellant,  judgment  shall 
be  rendered  by  the  circuit  court  against  the 
appellant  and  those  who  signed  the  bond 
first  named  in  section  164,  if  such  bond  be 
given  for  the  sum  due,  including  interest 
and  costs  up  to  the  time  the  appeal  was 
taken,'  etc.  So  that  we  must  hold,  under 
this  statute,  that  there  was  no  error  in  ren- 
dering judgment  against  the  appellant  and 
his  surety  in  the  appeal  bond." 

Wyoming, 

A   Wyoming  statute    (sections    4408  and 

4412,    R.    S.    1899)    appears   to    direct  the 

entry   of    summary   judgments    against  the 

sureties  on  appeal  bonds.     The  former  sec- 


tion enacts  that  '*whea  an  appeal  shall  be 
dismissed  or  quashed,  or  when  judgmeni 
shall  be  entered  in  the  district  court  against 
the  appellant,  the  surety  in  the  undertak- 
ing shall  be  liable  to  the  appellee  for  the 
whole  amount  of  the  debt,  costs  and  damages 
recovered  against  the  appellant."  Section 
4412  provides  as  follows:  "In  all  eases  of 
appeal  from  a  justice's  court,  if  the  judg- 
ment of  the  justice  be  affirmed,  or  if,  on  trial 
anew  in  the  district  court,  the  judgment  be 
against  the  appellant,  such  judgment  shall 
be  rendered  against  him  and  his  sureties 
in  the  undertaking,  if  there  be  an  under- 
taking." See  Mayott  v.  Knott,  16  Wyo.  108, 
92  Pac.  240. 

Under  the  authority  of  the  foregoing  stat- 
utes, judgment  against  the  principal  and 
sureties  on  an  appeal  bond  is  properly  en- 
tered in  the  district  court,  on  appeal  there- 
to from  a  judgment  of  a  justice  of  the  peace. 
Mayott  V.  Knott,  16  Wyo.  108,  92  Pac.  240; 
Evans  v.  Cheyenne  Cement  Stone,  etc.  Co.  20 
Wyo.  188,  Ann.  Cas.  1914D  1116,  122  Pac 
588. 
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88  Wash,  384;  ISS  Pac,  321;  155  Pae, 
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Vendor  and  Purchaser  —  Grant  of 
Easement  by  Pnrcliase*  to  Vendor  — 
Effect  of  Snbseqnent  Deed. 

Where  persons  holding  a  contract  to  pur- 
chase land  from  a  railroad  company  enters 
into  an  agreement  with  the  company,  giving 
it  the  privilege  to  remove  gravel  from  the 
premises,  and  the  company's  deed,  thereafter 
executed,  conveying  the  land  to  the  purchas- 
ers, makes  no  mention  of  such  agreement,  the 
company's  right  to  remove  the  gravel  is  lost 

Deeds  —  Recitals  —  Effect  as  to  Third 
Persons. 

A  recital  in  a  deed  from  such  purchasers 
to  a  third  person  that  the  deed  was  subject  to 
a  contract  permitting  the  railroad  company 
to  remove  gravel  does  not  revive  the  com- 
pany's right  to  remove  gravel  where  the  com- 
pany is  a  stranger  to  the  deed. 

[See  generally  Ann.  Cas.  1916A  96.] 

Appeal  and  Error  —  Qnostions  Hot 
Raised  Below. 

Where  a  partr  defendant  in  a  mortgage 
foreclosure  suit  did  not  claim  costs  below,  the 
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trial  court's  failure  to  allow  costs  to  him  will 
not  be  reviewed. 

Jfndgiaeikt  on  Appeal  Bond  —  Sninniary 
Jndsment  against  Sureties  —  Scope. 

In  an  action  against  'a  railroad  company 
and  others,  where  the  road's  appeal,  as  stated 
by  the  notice  thereof,  is  ''from  a  judgment  in 
favor  of  the  plaintiff/'  and  its  supersedeas 
bond  recites  that  the  road  desired  to  appeal 
from  the  judgment  and  the  whole  and  every 
part  thereof,  the  remittitur  on  affirmance, 
directing  judgment  on  the  supersedeas  bond 
in  favor  of  the  plaintiff  against  the  road  and 
the  sureties  on  the  supersedeas  bond  for  a 
money  judgment  recovered  against  other  de- 
fendants, judgment  in  the  trial  court  having 
gone  against  the  railroad  only  to  the  extent 
of  barring  any  interest  in  certain  property, 
except  a  right  of  way,  and  for  costs,  is  proper, 
and  not  open  to  modification. 

[See  note  at  end  of  this  case.] 

Effect  of  Payment  of  Jadgment  —  Snb- 
rogation  as  aeainst  Ooparties. 

A  railroad  which,  though  aggrieved  by  only 
a  part  of  a  judgment,  by  appealing  from  the 
whole  thereof  on  affirmance  has  judgment 
directed  against  it  on  its  supersedeas  bond 
for  the  entire  judgment  appealed  from  is  en- 
titled to  be  subrogated,  upon  payment  of  the 
judgment,  to  the  rights  of  plaintiff  in  his 
judgment  against  the  other  defendants. 

Appeal  from  Superior  Court,  Chehalis 
county:     Sheeks,  Judge. 

Action  by  Gordon  L.  Simmons,  plaintiff, 
against  Northern  Pacific  Railway  Company 
et  al.,  defendants.  Judgment  for  plaintiff. 
Defendant  named  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Geo.  T,  Beid,  J,  W.  Quick  and  L.  B.  da 
Ponte  for  appellant. 

0.  M.  Nelson  for  respondent. 

[385]  PULLEBTON,  J. — In  April,  1914,  the 
respondent,  Gordon  L.  Simmons,  began  this 
action  in  the  superior  court  of  Chehalis 
county  to  foreclose  a  mortgage  upon  certain 
real  property  situated  therein,  executed  to 
him  by  Jehiel  Church  and  Lucy  A.  Church, 
his  wife.  He  made  parties  defendant  to  the 
action,  in  addition  to  the  mortgagors,  one  S. 
A.  Richardson  and  his  wife,  Nannie  L.  Rich- 
ardson, and  the  Northern  Pacific  Railway 
Company.  The  railway  company  alone  ap- 
peared and  defended  the  action.  It  set  up, 
first,  a.  right  of  way  one  hundred  feet  in 
width  across  the  premises  between  certain 
[386]  termini,  and  second,  a  right  to  take  and 
remove  gravel  from  another  part  thereof. 
In  its  decree  of  foreclosure,  the  court  exempt- 
ed the  right  of  way,  but  allowed  a  foreclosure 
against  the  asserted  right  to  take  and  remove 
gravel.    The  railway-  company  appeals. 

The  facts  disclosed  by  l^e  record  are,  in 
substance,  these:  On  November  17,  1898^ 
Ann.  Cas.  1918C. — 7S. 


C.  E.  Burrows  and  A.  P.  Stockwell,  then 
holding  a  contract  of  purchase  of  the  mort- 
gaged property,  entered  into  an  agreement 
with  the  Northern  Pacific  Railway  Company, 
by  the  terms  of  which  they  granted  to  the 
railway  company  the  right,  privilege  and 
license  to  remove  gravel  from  all  that  part 
of  the  premises  described  in  the  respondent's 
mortgage  which  lies  southwesterly  of  the 
county  road  running  through  the  same.  The 
right  was  to  continue  until  all  of  the  gravel 
that  could  be  conveniently  taken  from  the 
area  described  was  removed,  and  was  granted 
in  consideration  pf  a  spur  track  to  be  put  in 
the  premises,  connecting  with  the  railway 
company's  main  line  for  the  exclusive  use  of 
the  grantors  in  their  logging  operations. 

On  Itfarch  27,  1899,  the  railway  company 
deeded  the  premises  to  C.  E.  Burrows  and 
A.  P.  Stockwell  by  warranty  deed,  reserving 
only  the  right  of  way  100  feet  in  width  for 
its  main  track  railroad  as  the  same  then 
extended  across  the  premises.  The  deed  re- 
cited that  it  was  made  in  consideration  of 
$1,150,  and  that  the  railway  company  had 
contracted  to  sell  and  convey  the  property 
to  the  grantees  free  from  encumbrance  for 
that  price. 

On  June  7,  1900,  C.  E.  Burrows  and  A.  P. 
Stockwell,  their  wives  joining  in  the  in^ 
strument  of  conveyance,  conveyed  the  prop- 
erty by  warranty  deed  to  Jehiel  Church,  for 
the  consideration  of  $1,000,  excepting  there- 
from the  right  of  way  of  the  railway  com- 
pany, and  reciting  that  the  '*deed  is  subject 
to  a  contract  to  the  Northern  Pacific  Rail- 
way Company  dated  the  17th  day  of  Novem- 
ber, 1898,  which  contract  has  this  day  been 
assigned  to  the  grantee  herein."  On  January 
[387]  27,  1912,  Jehiel  Church  and  wife  ex- 
ecuted the  mortgage  which  this  action  is 
brought  to  foreclose.  The  description  of  the 
mortgaged  premises  excepted  the  appellant's 
right  of  way,  but  made  no  mention  of  the 
contract  referred  to  in  the  deed  from  Burrows 
and  Stockwell  to  Church. 

It  was  shown  that  the  railway  company 
commenced  to  remove  gravel  from  the  prem- 
ises shortly  after  the  agreement  of  March 
17,  1898,  was  entered  into,  and  that  it  had 
removed  gravel  therefrom  from  time  to  time 
ever  since,  removing  some  twenty-seven  thou- 
sand yards  in  the  year  1913;  and  that  it 
had  constructed  a  spur  track  from  its  main 
line  to  the  gravel  pit  shortly  after  the  execu- 
tion of  the  agreement,  which  track  had 
remained  therein  ever  since.  The  respond- 
ent testified  that,  at  the  time  of  the  execu- 
tion of  the  mortgage,  he  had  no  knowledge 
that  the  appellant  was  removing  gravel  from 
the  premises  or  had  a  spur  track  thereon,  nor 
any  personal  knowledge  of  the  contract  be- 
tween Burrows  and  Stockwell  and  the  appel- 
lant relating  to  the  gravel. 
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The  trial  court  rested  his  decision  on  the 
ground  that  the  railway  company,  by  its  deed 
of  March  27,  1899,  reconveyed  to  Burrows 
and  Stockwell,  the  grantors  of  Church,  all 
interest  it  had  acquired  in  the  premises  in 
virtue  of  the  previous  agreement  between 
itself  and  the  grantors  in  that  agreement, 
and  that  in  continuing  to  remove  gravel 
therefrom  it  was  either  a  wrongdoer  or  mere 
licensee;  that  the  reservation  in  the  deed 
from  Burrows  and  Stockwell  to  Church  did 
not  revive  or  restore  the  railway  company's 
right  to  remove  such  gravel;  that  it  was  a 
stranger  to  that .  instrument,  and  that  the 
covenants  of  the  instrument  ran  between  the 
parties  only,  and  granted  nothing  to  the 
railway  company. 

It  has  seemed  to  us  that  the  reasoning  of 
the  trial  judge  is  sound.  Plainly,  the  deed 
from  the  railway  company  to  Burrows  and 
Stockwell  cut  off  all  rights  it  had  acquired 
in  of  to  the  premises  by  reason  of  prior 
agreements  or  conveyanceB  that  were  not 
specially  excepted  from  its  operation. 
[388]  Davis  v.  Bartz,  65  Wash.  395,  118 
Pac.  334;  Clifton  v.  Jackson  Iron  Co.  74 
Mich.  183,  41  N.  W.  891,  16  Am.  St.  Rep. 
621.  Thereafter,  as  the  trial  court  conclud- 
ed, it  was  without  right  in  the  premises,  and 
its  act  in  continuing  to  remove  gravel  there- 
after therefrom  was  either  wrongful  or  as 
a  licensee.  It  makes  no  claim  based  on  the 
statute  of  limitations,  nor  does  it  claim  that 
the  deed  was  executed  by  inadvertence  or  mis- 
take capable  of  being  corrected  through  the 
cognizance  of  equity.  There  is,  therefore,  no 
reason  for  supposing  that  the  deed  was  not 
intended  to  define  the  existing  rights  of  the 
parties  in  the  premises. 

This  being  true,  the  further  conclusion  of 
the  court  necessarily  follows.  The  grantees 
in  the  deed,  being  vested  thereby  with  the 
entire  estate,  could  convey  it  in  whole  or 
in  part  to  another,  and  if  in  such  a  con- 
veyance any  reservation,  was  made  in  the 
property  conveyed,  the  part  reserved  remains 
in  the  grantors  therein,  and  does  not  inure 
to  the  benefit  of  a  stranger  to  the  in- 
strument. 

The  appellant  argue«  further: 

''If  the  foregoing  question  should  be  4^- 
termined  against  our  contention,  the  defend- 
ant is  still  entitled  to  recover  its  costs. 

''The  mortgage  to  the  plaintiff  did  not 
except  the  100-foot  right  of  way  of  the  de- 
fendant, and  it  was  necessary  for  the  defend- 
ant to  defend  by  setting  up  its  interest  in 
the  right  of  way,  which  it  did  in  its  answer. 

"The  reply  filed  by  the  plaintiff  did  not 
admit  defendant's  ownership  of  the  right  of 
way,  and  the  judgment  as  entered  did  not 
protect  defendant's  right  of  way  until  plain- 
tiff filed  a  subsequent  order  modifying  l^e 
original  judgment." 


But  in  causes  of  equitable  cognizance, 
costs  do  not  follow  the  prevailing  party  aa 
matter  of  course.  The  party  must  make 
claim  to  costs  and  take  the  ruling  of  the 
trial  court  on  his  right  to  recover  them,  be- 
fore error  can  be  predicated  on  a  failure  to 
allow  them  in  the  appellate  court  The 
record  as  presented  to  this  court  fails  to 
show  that  costs  were  claimed  [389]  by  the 
appellant  in  the  court  below.  This  precludea 
a  review  of  the  question  here. 

The  judgment  is  affirmed. 

Morris,  C.  J.,  Main,  and  Ellis,  JJ.,  concur. 

On  Motion  to  Cobbect  Remittitur. 
(March  18,  1916.) 

Eixis,  J. — This  case  comes  back  to  us  out 
motion  of  appellant  to  recall  and  correct  the 
remittitur.  The  original  decree  awarded  a 
judgment  on  default  against  the  mortgagors. 
Church  and  wife,  for  $450  and  interest,  and 
a  foreclosure  of  respondent's  mortgage;  a 
judgment  against  Richardson  and  wife,  also 
on  default,  barring  their  alleged  claim  in 
the  property;  and  a  judgment  against  tiie 
railroad  company,  barring  any  interest  in 
the  mortgaged  property  except  its  right  of 
way,  and  for  costs  amounting  to  $18.80.  The 
decree  was  affirmed  on  appeal.  The  remitti- 
tur contains  the  following: 

''It  is  ordered  that  the  said  Gordon  L 
Simmons  have  and  recover  of  and  from  th« 
said  Northern  Pacific  Railway  Co.  and  from 
the  National  Surety  Co.  as  surety  the  sum 
of  Five  Hundred  Fifty  Seven  and  40-100 
with  legal  interest  thereon  from  August  10, 
1914,  until  paid,  and  the  costs  of  this  action 
taxed  and  allowed  at  Forty  Six  and  90-100." 

Notice  of  app.eal,  exclusive  of  caption  and 
signature,  was  as  follows: 

"The  above  named  plaintiff  is  hereby  noti- 
fied that  the  defendant^  the  Northern  Pacific 
Railway  Company,  appeals  to  the  supreme 
court  of  the  state  of  Washington  from  the 
judgment  entered  in  said  cauae  in  favor  of 
the  plaintiff  on  or  about  the  10th  day  of 
September,  1914,  and  as  modified  l^  order 
entered  September  14,  1914." 

The  supersedeas  bond,  which  is  also  con- 
ditioned as  an  appeal  bond,  is  in  the  sum  of 
$1,700,  which — ^leas  the  $200  security  for 
costs — is  more  than  double  the  amount  ol 
the  money  judgment.  This  bond  was  ex- 
ecuted by  the  appellant  [390]  railway  com- 
pany as  principal  and  the  National  Surety 
Company  as  surety.  It  it  conditioned  as 
follows : 

"The  condition  of  this  obligation  ia  such, 
that  whereas  the  defendant  above  named 
desires  to  appeal  to  the  Buprone  court  of  the 
state  of  Washington  from  the  judgment,  uid 
the  whole  and  every  part  thereof,  recovered 
and  entered  in  the  above  court  and  cause  is 
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favor  of  the  plaintiff  and  against  the  de- 
fendant, Northern  Pacific  Eailway  Company, 
on  the  10th  day  of  September,  1914,  and 
modified  by  an  order  entered  September  14» 
1014. 

"Now,  therefore,  if  the  above  bounden 
principal  shall  pay  to  the  said  plainti£f  above 
named  all  costs  and  damages  that  may  be 
awarded  against  it  on  the  appeal,  or  on  the 
dismissal  thereof,  not  exceeding  the  sum  of 
$200,  and  shall  satisfy  and  perform  the  judg- 
ment appealed  from  in  case  it  shall  be  af- 
firmed, and  any  judgment  or  order  which 
the  said  supreme  court  may  render  or  make, 
or  order  to  be  rendered  or  made  by  the 
above  court,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and 
effect." 

Appellant  contends,  as  was  contended  in 
Rogers  v.  Minneapolis  Threshing  Mach.  Go. 
48  Wash.  19,  92  Pac.  774,  95  Pac.  1014,  that 
the  record  indicates  that  the  appeal  was 
taken  merely  to  determine  its  rights  in  the 
land ;  that  it  therefore  Involved  a  part  of  the 
judgment  only;  that  appellant  was  never 
personally  liable  for  the  debt  secured  by  the 
mortgage,  hence  neither  it  nor  its  surety 
in  the  supersedeas  bond  should  be  subjected 
to  a  money  judgment  other  than  for  costa. 
It  is  urged  that  the  case  is  governed  by  the 
early  deeision  in  Titlow  v.  Cascade  Oatmeal 
Co.  16  Wash.  676,  48  Pac.  406.  In  that  case 
the  contest  was  for  title  to  the  note  and 
mortgage  in  suit,  between  the  appellant 
Richards,  who  claimed  as  assignee  from  a 
bank,  and  Titlow,  the  receiver  of  the  bank, 
who  claimed  that  the  assignment  to  Richards 
was  in  fraud  of  creditors.  The  title  to  the 
note  was  decreed  to  the  receiver,  and  he  was 
awarded  a  personal  judgment  against  the 
maker  of  the  note  and  a  foreclosure  of  the 
mortgage.  The  original  record  in  the  Titlow 
ca8e  is  not  here,  but  it  is  pointed  out  in  the 
briefs  that: 

[391]  ''Richards  took  an  appeal  from  bo 
much  of  this  decree  aa  adjudicated  that  the 
transfer  to  him  was  void,  and  that  Titlow 
as  receiver  was  entitled  to  the  note  and  mort- 
gage and  to  foreclosure;  to  so  much  as 
directed  a  sale  of  the  property  by  the  sheriff; 
to  so  much  as  directed  the  sheriff  to  pay  over 
the  proceeds  of  the  sale  to  the  receiver; 
and  to  so  much  as  decreed  a  foreclosure." 

The  receiver  moved  in  this  court  for  judg- 
ment on  the  supersedeas  bond  for  the  full 
amount  of  the  money  judgment.  This  court 
denied  the  motion,  saying: 

"It  is  true  that  a  strict  construction  of 
the  statute  might  support  the  respondent's 
contention.  But  it  seems  to  us  that  it  would 
bo  too  narrow  a  construction  to  hold  that  a 
party  who  desired  to  appeal  from  any  por- 
tion of  the  judgment  must  be  held  respon- 
sible on  his  bond  for  the  full  amount  of  the 


judgment  rendered  in  the  court  below,  for 
which  he  was  in  no  way  responsible  before 
the  appeal  was  taken.  To  be  sure,  the  ap- 
pellant stays  the  proceedings,  but  it  may  be 
necessary  for  him  to  do  that  to  preserve  the 
fruits  of  his  appeal,  should  he  succeed." 

Plainly,  the  denial  of  the  motion  was  be- 
cause the  appeal  was  not  from  the  whole 
judgment.  The  appeal  in  the  case  before  us 
was  simply  ''from  the  judgment  entered  in 
favor  of  the  plaintiff,"  not  from  any  distinct 
part  of  it  as  in  the  Titlow  case.  It  seems 
to  us  that  this  case  is  clearly  ruled  by  the 
decision  in  Rogers  v.  Minneapolis  Threshing 
Maoh.  Co.  supra,  in  which,  though  the  ap- 
pellant machine  company  was  not  originally 
liable  for  the  money  judgment,  the  remittitur 
directed  a  judgment  on  the  supersedeas  bond 
because  the  notice  of  appeal  was  from  the 
whole  judgment  and  not  from  any  specific 
part  of  it. 

The  appellant  here  attempts  to  show  that 
the  Titlow  case  rather  than  the  Rogers  case, 
controls  the  case  before  us,  by  seeking  a  dis- 
tinction between  the  Titlow  case  and  the 
Rogers  case,  in  that,  in  the  latter,  which  in- 
volved a  contest  for^  priority  between  mort* 
gages,  the  appellant  was  directly  interested 
in  the  application  of  the  proceeds  of  the  sale 
of  the  [392]  mortgaged  premises.  But  so, 
also,  was  Richards,  the  appellant  in  the  Tit- 
low case,  not  only  interested  in  the  application 
of  the  proceeds  of  the  sale,  but  he  was  claim- 
ing the  right  to  the  entire  prooeede  as  owner 
of  the  mortgage  itself.  Obviously,  the  dis- 
tinction sought  to  be  made  is  a  distinction 
without  a  material  difference.  The  only  real 
distinction  is  that  expressly  pointed  out  by 
this  court  in  the  Rogers  case,  where,  speak- 
ing of  the  Titlow  case,  it  is  said: 

"The  appeal  was,  however,  expressly  taken 
from  a  portion  of  the  judgment  only,  and 
any  stay  of  proceedings  which  resulted  was 
merely  incidental  thereto.  Here,  however, 
the  appeal  was  expressly  taken  from  the 
whole  judgment,  the  amount  of  the  bond 
necessary  to  stay  the  whole  judgment  was 
asked  and  fixed,  and  the  bond  upon  its  face 
shows  that  it  was  given  for  that  purpose,  a 
fact  known  at  the  time  to  both  the  appellant 
and  its  surety.  The  bond  in  all  respects 
complies  with  the  requirements  of  Bal.  Code, 
§  6506  (P.  C.  §  1054)  where  it  is  sought  to 
stay  the  whole  judgment.  The  same  section 
provides  that,  if  it  is  intended  to  stay  pro- 
ceedings on  only  a  part  of  the  judgment,  the 
bond  shall  be  so  varied  as  to  secure  the  part 
stayed  alone.  Such  was  not  done  here,  but 
proceedings  under  the  whole  judgment  were 
entirely  stayed.  Respondents  were  not  only 
precluded  from  effecting  a  sale  of  the  mort- 
gaged premises,  but  they  were  also  prevented 
from  enforcing  their  respective  shares  in  the 
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personal  judgment  by  means  of  ordinary  ex- 
ecution.** 

So  here,  the  appeal  was  taken  from  the 
whole  judgment,  and  the  bond  in  terms  re- 
cited that  the  appellant  desired  to  appeal 
**from  the  judgment  and  the  whole  and  every 
part  thereof,"  and  was  conditioned  in  all 
respects  as  required  by  Rem.  &  Bal.  Code,  § 
1722  (P.  C.  81,  §  1195;  Bal.  Code,  §  6606), 
where  it  is  sought  to  stay  the  whole  judg- 
ment. 

The  appellant  also  seeks  to  point  a  dis- 
tinction in  that  it  was  said  in  the  Rogers 
case  that  respondents  were  precluded  from 
issuing  an  ordinary  execution.  But  it  is 
obvious  that  they  were  so  precluded  only  be* 
cause  the  notice  of  appeal  and  the  super- 
sedeas bond  stayed  the  whole  judgment. 
[393]  If  these  things  had  that  effect  in  the 
Rogers  case,  plainly  they  have  the  same 
effect  in  this  case.  A  close  scrutiny  of  the 
two  decisions  demonstrates  that  there  is  no 
material  distinction  which  can  be  found  be- 
tween the  Titlow  case  and  the  Rogers  case 
which  does  not  exist,  also,  between  the  Tit- 
low  case  and  this  case.  Such  a  scrutiny 
also  demonstrates  that  there  is  no  sound 
distinction  between  the  Rogers  case  and  the 
case  here.  The  fact  that  the  notice  of  appeal 
was  not  served  upon  the  defaulting  defend- 
ants, Church  and  wife  and  Richardson  and 
wife,  is  wholly  immaterial.  This  is  too  plain 
to  require  argument. 

Unless  we  are  ready  to  overrule  our  deci- 
sion in  the  Rogers  case,  we  must  decline  to 
modify  tlie  remittitur  in  the  particulars 
asked.  But  it  does  not  follow  that  the  ap- 
pellant has  no  protection.  When  it  pays 
this  money  judgment  in  full,  with  costs,  it 
will  not  do  so  as  a  mere  volunteer.  The 
obligation  to  pay  it  was  Incurred  in  a  bona 
fide  effort  to  protect  a  supposed  right.  On 
plainest  principles  of  equity  it  should,  there- 
fore, be  subrogated,  upon  payment  of  the 
judgment,  to  the  rights  of  the  respondent 
in  his  judgment  against  Church  and  wife, 
and  to  the  specific  lien  of  that  judgment 
upon  the  mortgaged  property,  with  the  right 
to  subject  that  property  to  sale  for  the  pay- 
ment of  the  judgment  to  the  same  extent  as 
the  respondent  would  have  had.  The  re- 
spondent is  entitled  to  eight  per  cent  interest 
against  the  appellant  and  its  bondsman,  as 
borne  by  the  original  judgment  entered  in 
the  superior  court  on  August  10,  1914.  In 
these  particulars,  we  hereby  direct  a  modi- 
fication of  the  remittitur. 

The  question  of  costs,  suggested  by  re- 
spondent, is  not  before  us.  Respondent  did 
not  appeal. 

Morris,  C.  J.,  Mount,  Chadwick  and  Fuller- 
ton,  JJ.,  concur. 


NOTE. 

While  it  does  not  appear  from  the  opinion 
in  the  reported  case  that  the  sommary  judg- 
ment therein  entered  against  the  sureties  on 
an  appeal  bond  was  authorized  by  statute,  or 
was  rendered  by  the  court  in  the  exercise  of 
an  inherent  power,  the  similar  judgments 
in  the  cases  cited  and  followed  bv  the  court 
were  entered  under  the  authority  of  saeh 
an  act  (Rem.  &  Bal.  Code,  §  1739;  P.  C.  81, 
S  1231,  Laws  1893,  p.  131,  §  23). 

The  court  not  only  prooeeds  summarily 
against  the  sureties  on  the  bond,  but  the 
effect  of  its  judgment  is  to  subject  the 
sureties  to  liability  for  a  debt  adjudged  by 
the  oourt  below  only  against  oodefendanta  of 
the  principal  obligor  on  the  bond,  and  for 
which  the  principal  would  not  have  been 
liable  had  it  not  appealed.  The  oourt  con- 
siders such  a  judgment  to  be  warranted  by 
the  condition  in  the  appeal  bond,  which  was 
to  pay  '*all  costs  and  damages  that  may  be 
awarded"  by  the  appellate  court  on  the  ap- 
peal, which  was  *'from  the  judgment,  and  the 
whole  and  every  part  thereof  of  the  trial 
court.  The  entire  subject  of  the  jurisdiction 
of  a  court  to  enter  a  summary  judgment 
against  the  sureties  on  a  bond  of  the  char- 
acter of  an  appeal  bond  is  discussed  in  the 
note  to  Pease  v.  Rathbum-Jones  Engineer- 
ing Co.  reported  ante,  this  volume,  at  page 
1147. 
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Dentiste    —    LiablUty    to    Patlamt    for 
If  esUsenoe  •—  Proof  of  HesligeBoe. 

The  jury  are  not  obliged  to  believe  the  ex- 
pert testimony,  though  uncontradicted,  that 
for  defendant  dentist  to  allow  a  tooth,  while 
being  extracted,  to  fall  into  plaintifTs  throat, 
is  consistent  with  due  care. 

[See  note  at  end  of  this  case.] 

Same. 

Though  the  jury  in  an  action  against  a  den- 
tist for  permitting  plaintiff,  while  uncon- 
scious, to  swallow  a  tooth  being  extracted, 
may  disregard  the  expert  testimony  for  de- 
fendant that  the  tooth  had  nothing  to  do  with 
plaintiff's  condition  afterwards,  yet  whether 
hemiplegia,  aphasia,  and  plaintiff's  weakened 
condition  and  isability  to  work,  with  which, 
after  the  accident,  he  was  afflicted,  might  be 
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the  result  thereof,  not  being  a  matter  of  com- 
mon knowledge  and  observation,  but  depend- 
ing on  affirmative  proof,  with  the  burden  on 
plaintiff,  the  jury  may  not  find  such  connec- 
tion, in  the  absence  of  testimony,  other  than 
that  soon  after  the  accident  these  conditions 
arose. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Superior  Court,  Suffolk 
county. 

Action  by  Bertie  Toy,  plaintiff,  against 
Albert  I.  Mackintosh,  defendant.  Judgment 
for  plaintiff.  Defendant  alleges  exceptions. 
The  facts  are  stated  in  the  opinion.  Excep- 
tions  SUSTAinXD. 

J<>lm  W,  Connelly  and  B,  Murray  Pahui^ 
Mki  for  plaintiff. 

Henry  T.  Biohardaon  for  defendant. 

[430]  Cbosby,  J. — ^This  is  an  action  to 
recover  damages  for  the  alleged  negligence 
of  the  defendant  in  allowing  a  tooth  to  fall 
into  the  plaintiff's  throat  during  an  opera* 
tion  performed  on  January  7,  1913,  for  the 
extraction  of  several  teeth  by  the  defendant 
which  was  performed  while  the  plaintiff  was 
.under  an  an«sthetie.  The  plaintiff  contended 
that  the  tooth  which  fell  into  his  throat  ulti- 
mately lodged  in  his  lung.  There  was  evi- 
dence to  show  that  [431]  the  plaintiff  was  in 
good  health  before  the  teeth  were  extracted 
and  that  soon  afterwards  he  had  a  cough  ac^ 
companied  by  a  serere  pain  in  his  side;  that 
later  he  became  dizzy  and  felt  a  numbness 
in  his  right  arm  and  leg  and  was  affected 
by  partial  loss  of  speech,  and  that  this  con- 
dition continued  up  to  the  time-  of  the  trial 
except  that  the  condition  of  his  speech  had 
slightly  improved. 

It  appeared  that  nine  weeks  after  the  op- 
eration the  plaintiff  coughed  up  a  tooth 
which  he  produced  in  evidence.  He  testified 
that  "his  coughing  was  relieved  immediate^ 
ly  thereafter." 

The  record  recites  that  the  plaintiff  of- 
fered no  dental  or  medical  evidence,  nor  any 
further  evidence  to  Bhow  "whether  tfee  83rmp- 
tome  which  it  appeared  he  Tiad  were  or  could 
have  been  caused  by  the  tooth." 

The  defendant's  evidence  tended  to  show 
that  he  was  a  dentist  of  experience  and  skill. 
He  also  offered  expert  testimony  to  show 
that  under  the  conditions  attending  the  ex- 
traction of  the  plaintiff's  teeth,  it  was  not 
carelessness  on  his  part  if  a  tooth  was  in- 
haled by  the  plaintiff  during  the  operation, 
but  was  entirely  consistent  with  due  care. 
Four  medical  experts  called  by  the  defendant 
testified  that  in  their  opinion  the  plaintiff 
had  two  shocks  soon  after  his  teeth  were  ex- 
tracted; that  the  symptoms  from  that  time 
on  were  eonsistent  with  hemiplegia;  and  that 


the  toofh,  wherever  it  had  lodged  during  the 
nine  weeks,  had  nothing  to  do  with  his  con- 
dition. 

*1.  The  jury  properly  could  not  have  been 
instructed  that  upon  the  evidence  their  ver- 
dict must  be  for  the  defendant.  Accordingly 
the  defendant's  first  request  was  refused 
rightly.  The  jury  were  not  obliged  to  be- 
lieve the  expert  testimony,  offered  by  the 
defendant,  that  to  allow  the  tooth  to  fall 
into  the  plaintiff's  throat  was  consistent  with 
due  care,  although  such  testimony  was  not 
contradicted.  Lindenbaum  v.  New  York,  etc. 
R.  Co.  197  Mass.  814,  323,  84  N.  E.  129.  We 
are  of  opinion  that  the  question  whether  the 
defendant  was  negligent  in  permitting  the 
tooth  to  be  inhaled  by  the  plaintiff  when  he 
was  in  an  unconscious  condition  was  for 
the  jury. 

2.  The  defendant's  second  request  was  that 
"There  is  no  evidence  justifying  the  jury  in 
finding  that  the  plaintiff's  loss  of  speech, 
weakened  condition  of  body,  partial  paralysis 
and  inability  [432]  to  work  were  in  any 
way  caused  by  the  inhaling  of  his  tooth." 

We  are  of  opinion  that  this  instruction, 
in  substance  at  least,  should  have  been  given. 
The  connection  between  the  negligent  act  of 
the  defendant  and  the  plaintiff's  condition 
afterwards  was  necessary  to  be  established 
by  a  fair  preponderance  of  the  evidence  in 
order  that  he  might  recover.  The  burden  of 
proof  rested  upon  the  plaintiff  to  show  by 
competent  evidence  that  his  condition  after 
the  negligent  act  of  the  defendant,  if  that 
was  established,  was  the  effect  in  part  at 
least  of  such  negligence.  Whether  such 
causal  connection  existed  depended  upon 
proof  and  could  not  be  left  to  conjecture  or 
speculation.  Lane  v.  Atlantic  Works,  111 
Mass.  136,  146.  The  burden  was  upon  the 
plaintiff  to  satisfy  the  jury  that  the  illness 
and  disabilities  from  which  he  has  suffered 
since  he  was  operated  upon  by  the  defendant 
were  caused  either  wholly  or  in  part  by 
the  defendant's  negligence.  Whether  these 
diseases  and  disabiliities  could  have  been 
the  resirit  of  inhaling  a  tooth  was  nei  a  mat- 
ter of  common'  knowledge  and  observation 
but  depended  upon  aflSrmative  proof.  The 
jury  were  not  bound  to  believe  the  expert 
evidence  oeming  from  the  defendant's  wit- 
nesses that  the  tooth  had  nothing  to  do  with 
the  plaintiff's  '  condition  afterwards;  and 
while  this  testimony  could  have  been  dis- 
regarded, still  proof  was  wanting  to  support 
the  contention  that  hemiplegia,  aphasia,  and 
the  plaintiff's  weakened  -condition  and  in- 
ability to  work  were  due  to  the  inhaling  of 
the  tooth.  In  the  absence  of  such  evidence, 
the  jury  were  not  warranted  in  finding  that 
the  tooth  caused  tbe  disabilities  with  which 
the  plaintiff  afterwards  was  afflicted  and  for 
that  reason   we  think  that  the   defendant's 
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second  request  in  substance  should  have  been 
given.  Conley  v.  United  Drug  Co.  2lS  Mass. 
238,  241,  106  N.  E.  975,  L.R.A.1916D  830; 
Sullivan  v.  Old  Ck>lony  St  Ry.  197  Mais. 
512,  83  N.  E.  1091,  25  Am.  St.  Rep.  378; 
Williams  v.  Citizens'  Electric  St.  R.  Co.  184 
Mass.  437,  68  N.  E.  840;  McGarrahan  v. 
New  York,  etc  R.  Co.  171  Mass.  211,  219,  40 
N.  E.  610. 

Under  the  instructions  of  the  presiding 
judge  the  jury  were  allowed  to  determine 
whether  the  physical  ailments  from  which 
they  found  the  plaintiff  suffered  after  the 
operation,  and  his  present  condition,  were 
due  to  the  inhaling  of  the  tooth. 

We  are  of  opinion  that  this  instruction 
was  wrong,  and  that  the  jury  were  not  jus- 
tified that  the  plaintiff's  condition  after 
[433]  the  operation  was  due  to  the  alleged 
negligence  of  the  defendant  in  the  absence 
of  any  proof  to  that  effect. 

It  follows  that  the  entry  must  be 

Exceptions  sustained. 


NOTE. 

Duty     and     IdabiUty     of     Dentist     to 

Patient. 

Introductory,  1190. 

Degree  of  Skill  and  Care  Required,  1190. 

Liability  for  Act  of  Assistant,  1190. 

Proof  of  Negligence  and  Malpractice,  1191. 

Damages,  1192. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  duty  and  liability 
of  a  dentist  to  his  patient.  The  earlier  case^ 
on  the  subject  are  discussed  in  the  note  to 
Friend  v.  Kramer,  Ann.  Cas.  1914A  272. 

Degree  of  SMU  and  Care  Rehired, 

The  undertaking  of  a  dentist  to  his  patient 
is  usually  said  to  be  that  he  powesses  the 
degree  of  skill  and  .learning  ordinarily  pos« 
sessed  by  the  practitioners  of  his  profession, 
and  that  he  will  exercise  reasonable  and 
ordinary  care  and  diligence  in  the  treatment 
of  a  case  submitted  to  hiih.  Blodgett  v. 
Nevius,  189  111.  App«  544;  Dawson  v.  Allen, 
191  111.  App.  899;  Chik  v.  Guilshan,  169 
N.  Y.  S.  97.  And  see  Young  ▼.  Wolff,  190 
Mo.  App.  48,  175  S.  W.  248;  Klitch  v.  Betts, 
89  N.  J.  L.  348,  98  Atl.  427. 

In  Rosenthal  v.  Hasbrouek,  161  K.  Y.  S. 
354,  the  obligation  of  a  dentist  was  appar- 
ently limited  to  the  standards  of  the  locality 
in  which  he  prcusticed,  the  court  saying: 
''There  is  no  evidence  in  the  case  of  mal- 


practice or  failure  to  use  the  reasonable  de- 
gree of  learning  and  skill  that  is  ordinarily 
possessed  by  surgeon  dentists  in  the  locali^ 
wherein  the  defendant  practiced,  and  the  de- 
cision as  to  the  only  issue  of  fact  involved, 
whether  defendant  operated  on  plaintiff  with- 
out her  consent  in  removing  the  wisdom 
tooth,  being  based  upon  evidence  erroneously 
admitted,  the  judgment  must  be  reversed, 
and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event." 

lAahiUty  for  Act  of  Assistant. 

In  Klitch  y.  Betts,  89  N.  J.  L.  348,  98  AtL 
427,  wherein  it  appeared  that  the  plaintiff 
suffered  injury  from  the  unskilful  extraction 
of  a  tooth  by  a  dentist  employed  in  the  de- 
fendant's office  as  an  assistant,  the  court 
held  that  the  defendant  was  liable,  saying: 
"There  was  evidence  when  plaintiff  rested 
his  case  that  Snively  was  the  employee  of 
the  defendant,  having  worked  for  him  for 
about  two  years,  and  was  being  paid  wages 
by  the  defendant  at  the  time  of  the  injury 
sustained  by  the  plaintiff.  It  nowhere  ap- 
pears that  Snively  was  acting  on  his  own 
account,  or  that  he  had  permission  to  uae 
defendant's  office  conveniences  and  appliances, 
to  carry  on  his  own  business,  either  after 
these  hours,  or  otherwise,  or  that  his  name 
appeared  on  any  sign  or  display  card.  The 
claim  that  the  relationship  of  master  and 
servant  did  not  exist  was  based  upon  the 
fact  that  Snively's  hours  in  the  defendant's 
office  were  from  nine  a.u.  to  six  P.M.,  and 
that  he  was  not  authorized  to  extract  teeth 
except  under  the  supervision  of  the  defend- 
ant, the  contention  being  that  because  the 
tooth  was  extracted  after  six  o'clock,  and  in 
the  absence  of  the  defendant,  it  was  the  in- 
dependent act  of  Snively,  and  not  done  in  the 
course  of  his  employment.  What  Snively 
did  was  within  his  implied  authority,  and 
even  if  done  without  the  authority  of  the 
defendant,  for  any  violation  of  general  rules 
laid  down  for  Snively's  guidance  the  master 
is  still  responsible.  When  the  defendant 
employed  Snively  and  left  him  in  charge  of 
his  office  so  that*  persons  going  there  had  a 
right  to  infer  that  he  represented  the  defend- 
ant, the  mere  fact  that  it  was  after  six  o'clock 
did  not  destroy  the  relation  of  master  and 
servant.  The  general  rule  is  a  very  dear  one. 
that  the  master  is  liable  for  any  act  of  his 
servant  done  within  the  scope  of  his  employ- 
ment, and  if  a  servant  is  acting  in  the  ex- 
ecution of  his  master's  orders,  and  by  his 
negligence  causes  injury  to  a  third  party, 
the  master  will  be  responsible,  although  the 
servant's  act  was  not  necessary  for  the 
proper  performance  of  his  duty  to  his  master 
or  was  even  contrary  to  his  master's  orders. 
.    .    .     The  application  of  the  rule  respon- 
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deat  superior  does  not  depend  upon  the  obe- 
dience of  the  servant  to  his  master's  orders, 
nor  upon  the  legality  of  the  servant's  con- 
duct; where  a  servant  is  acting  within  the 
scope  of  his  employment,  and  in  so  acting 
does  something  negligent  or  wrongful,  the  em- 
ployer is  liable,  even  though  the  acts  done 
may  be  the  very  reverse  of  that  which  the 
servant  was  actually  directed  to  do."  And 
see  Hubbard  v.  Martin,  184  111.  App.  534. 

However,  in  Yankowitz  v.  Arkin,  98  Misc. 
302,  163  N.  Y.  S.  266,  reversing  judgment 
in  157  N.  Y.  S.  995,  it  appeared  that  a 
patient  allowed  himself  to  be  treated  by  a 
dental  mechanic  in  the  absence  of  the  dentist 
and  without  the  knowledge  of  the  latter. 
The  mechanic's  duties  were  limited  by  the 
dentist  to  answering  telephone  calls,  making 
appointments  for  the  dentist  and  performing 
the  work  of  a  dentist's  mechanic.  The  ap- 
pellate court  held  that  the  dentist  could  not 
be  held  liable  for  the  money  paid  by  the 
patient  to  the  mechanic,  the  record  showing 
that  the  plaintiff  either  ignorantly  or  pur- 
posely permitted  himself  to  be  treated  by  a 
man  who  had  no  authority  to  treat  patients 
on  the  defendant's  behalf  and  who  was  not 
duly  licensed  to  perform  the  work  of  a  den- 
tist. 

Proof  of  Negligence  and  Malpractice, 

The  fact  that  in  the  course  of  dental  work 
an  injury  is  received  by  the  patient  raises 
no  presumption  of  negligence.  Ingles,  v. 
Norton    (Wash.)   169  Pac.  962. 

Thus  in  Theisen  v.  Nogard,  183  HI.  App. 
158,  wherein  it  appeared  that  the  plaintiflTs 
jaw  was  broken  and  splintered,  the  court 
held  in  an  action  to  recover  damages  lor  the 
malpractice  that  there  could  be  no  recovery, 
the  plaintiff  having  failed  to  show  either 
malpractice  or  the  employment  of  an  un- 
usual or  improper  method  of  treatment. 
See  to  the  same  effect  Blodgett  v.  Nevius,  189 
111.  App.  644.  Compare  Dover  ▼.  Knapp,  174 
111.  App.  633. 

In  Dawson  v.  Allen,  191  111.  App.  899,  it 
appeared  that  while  in  the  dentist's  chair 
under  anaesthetic  given  for  the  purpose  of 
extracting  a  tooth  the  patient  was  in  some 
manner  unknown  injured  on  her  foot,  with- 
out any  fault  on  her  part.  It  was  held  that 
the  dentist  was  not  presumed  to  be  negligent 
under  such  circumstances  merely  because  the 
patient  was  imder  his  control  and  care,  and 
a  charge  to  the  effect  that  the  burden  of 
proof  was  on  the  defendant  to  overcome  the 
presumption  of  negligence  under  the  above 
existing  facts  was  held  to  be  an  error. 

In  Nevinger  v.  Haun,  197  Mo.  App.  416, 
196  S.  W.  39,  the  plaintiff  attempted  to  prove 
negligence  on  the  part  of  the  defendant  in 
using  unsterilized  instruments  on  his  mouth 
which  caused  blood  poisoning.     It  was  held 


on  proof  showing  that  such  infection  might 
be  due  to  one  of  several  causes  that  no  re- 
covery could  be  had,  the  court  saying: 
"The  infection  may  perhaps  have  originated 
from  defendant's  instruments,  but,  on  the 
other  hand,  the  opportunity  for  infection 
from  a  great  variety  of  other  sources  was  at 
least  equally  great.  Testimony  for  defend- 
ant makes  it  appear  that  the  infection  had 
its  origin  prior  to  the  time  when  defendant 
undertook  to  extract  plaintiff's  tooth.  Op- 
posed to  this  is  the  mere  testimony  to  plain- 
tiff that  he  had  not  suffered  pain  from  his 
teeth  (though  Dr.  Robinson  says  that  plain- 
tiff came  to  him  because  of  being  in  pain 
therefrom).  However  this  may  be,  it  is  un- 
disputed that  plaintiff's  teeth  had  been  sadly 
neglected  and  that  many  of  them  were  badly 
decayed.  And  the  evidence  shows  that  even 
where  such  conditions  are  not  present,  the 
mouth  contains  many  germs  likely  to  cause 
infection,  and  that  when  the  teeth  are  per- 
mitted to  thus  become  decayed  and  rotten 
the  danger  therefrom  is  greatly  enhanced; 
that  infection  may  occur,  and  does  very  com- 
monly occur,  where  no  instruments  have  been 
used,  originating  solely  from  the  condition  of 
the  patient  and  his  susceptibility  to  the 
ravages  of  bacteria  which  are  ever  present. 
And  aside  from  this  three  dentists  used  in- 
struments in  plaintiff's  mouth  within  as 
many  days.  When  the  entire  evidence  touch- 
ing the  matter  is  viewed,  it  seems  quite  clear 
that  the  showing  made  is  merely  that  plain- 
tiff's injury  was  due  to  some  one  of  several 
causes,  for  one  of  which  only  could  the  de- 
fendant be  liable;  and  that  which  of  these 
was  the  causa  causans  is  a  matter  of  pure 
conjecture.  Under  such  circumstances,  the 
authorities  agree  that  no  recovery  may  be 
had.  In  this  connection,  it  may  be  said  also 
that  the  testimony  of  Dr.  Yeck,  the  plain- 
tiff's witness,  makes  it  appear  that  the  in- 
flammation and  swelling  which  are  said  to 
have  been  present  when  plaintiff  returned 
home  from  defendant's  office,  and  which 
caused  intense  suffering  all  of  that  night, 
could  not  have  been  the  result  of  germs  in- 
troduced by  defendant;  for  it  seems  that  the 
poison  would  not  have  manifested  itself  in 
80  short  a  time." 

In  Ingles  v.  Morton  (Wash.)  169  Pac. 
962,  there  was  neither  lay  nor  expert  tes- 
timony to  show  lack  of  skill  or  fault  in  the 
treatment  given.  It  appeared  that  other 
dentists  had  treated  the  plaintiff  both  be- 
fore and  after  the  defendant's  treatment. 
It  was  held  that  there  was  no  issue  of  mal- 
practice for  the  jury. 

But  in  Hubbard  v.  Martin,  184!  HI.  App. 
634,  wherein  it  appeared  in '  an  action  for 
malpractice  that  the  employee  of  a  dental 
corporation  negligently  bored  through  the 
roots  of  four  teeth  and  into  the  bony  tissues 
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supreme  court  against  the  sureties  on  an  ap- 
peal bond,  in  case  the  damages  occasioned  by 
the  appeal  "can  be  accurately  knawn  to  the 
court  without  an  issue  and  trial,"  and  such 
a  judgment  should  include  the  amount  of 
the  judgment  appealed  from,  and  damages 
and  costs.  Muzzy  y.  Tompkinson,  2  Wash. 
616,  27  Pac.  456,  28  Pac.  662. 

"Laws  1893,  p.  131,  §  23,"  provides  that 
''upon  the  affirmance  of  a  judgment  on  ap- 
peal for  the  payment  of  money,  the  supreme 
court  shall  render  judgment  against  both  ap- 
pellant and  his  sureties  in  the  appeal  bond  for 
the  amount  of  the  judgment  appealed  from 
(in  case  the  bond  was  conditioned  so  as  to 
support  such  judgment),  and  for  the  dam- 
ages   and    costs    awarded    on    the    appeal." 

In  Titlow  T.  Cascade  Oatmeal  Co.  16  Wash. 
676,  48  Pac.  406,  it  was  held  under  that 
statute,  which  evidently  applies  only  to 
judgments  for  the  payment  of  money,  that 
where  an  appeal  has  been  taken  from  a  part 
of  the  judgment  only,  and  the  part  appealed 
from  is  not,  while  the  remainder  is,  for 
money,  a  summary  judgment  against  the 
sureties  on  the  appeal  bond  for  the  amount 
of  the  monied  portion  of  the  judgment  may 
not  properly  be  entered,  notwithstanding  the 
appeal  stayed  the  execution  of  the  said 
monied  portion. 

But  where  a  bond  has  been  furnished  in  ac- 
cordftnce  with  the  statute,  "Bal.  Code,  §  6506 
(P.  C.  §  1064),"  to  stay  the  whole  judgment 
of  the  Court  below,  a  summary  judgment  may 
be  entered  against  the  sureties  for  the 
amount  of  the  monied  portion,  from  which 
no  appeal  has  been  taken  and  which,  in  fact, 
was  rendered  in  the  court  below  against  a 
party  in  the  suit  other  than  the  appellant, 
and  for  which  the  appellant  was  not  liable 
before  the  proceedings  on  the  appeal  had 
been  taken.  Rogers  v.  Minneapolis  Thresh- 
ing Mach.  Co.  48  Wash.  19,  92  Pac.  774, 
96  Pac.  1014;  Simmons  v.  Northern  Pac  K. 
Co.  reported  in  full,  poftt,  this  volume,  at 
page  1184. 

Section  1432  of  the  Code  of  1891,  referred 
to  in  a  preceding  paragraph,  appears  to 
have  been  re-<enacted  by  the  "Act  of  March 
8,  1893,  sec.  24  (Laws  1893,  p.  131  Bal. 
Code,  §  6623),"  which  provides  that  on  the 
affirmance  by  the  supreme  court  of  a  judg- 
ment other  than  for  the  payment  of  money, 
that  court  shall  "render  judgment  against 
both  the  appellant  and  his  sureties  in  the 
appeal  bond  for  the  amount  recoverable  ac- 
cording to  the  condition  of  the  bond,  in  case 
such  amount  can  be  ascertained  by  the  court 
without  an  issue  and  trial."  Grimewald  v. 
West  Coast  Grocery  Co.  11  Wash.  478,  39 
Pac.  964 ;  Northwestern,  etc.  Hypotheek  Bank 
V.  Griffitts,  18  Wash.  69,  50  Pac.  591;  Car- 
mack  V.  Drum,  28  Wash.  472,  68  Pac.  894. 

Laws  1893,  page  131,  sections  23  and  24, 
have  been  combined  in  "Rem.  &  Bal.  Code, 


sec.  1739;  P.  C.  81,  sec.  1231."  Willson  v. 
Willson,  86  Wash.  60,  149  Pac  328,  modi- 
fying remitHiur  84  Wash.  240,  146  Pac.  615; 
Olson  V.  Seldovia  Salmon  Co.  89  Wash.  547, 
661,  164  Pac  1107. 

The  jurisdiction  to  apply  the  summary 
remedy  against  the  sureties  on  an  appeal 
bond  provided  by  that  statute  is  exclusively 
in  the  supreme  court.  Davis  v.  Virges»  39 
Wash.  256,  81  Pac  688. 

The  authority  conferred  by  the  statute  on 
the  supreme  court  has  been  held  not  to  be 
the  exercise  of  an  original  jurisdiction  un- 
authorized for  that  court  by  the  constitu- 
tion of  the  state.  Hanna  v.  Savage,  8  Wash. 
432,  36  Pac  269,  37  Pac  294. 

Where  the  bond  to  support  the  appeal  was 
not  furnished  within  the  time  allowed  by 
law,  it  has  been  held  to  be  error  for  the 
court  to  enter  a  summary  judgment  in  the 
suit  against  the  sureties  thereon  on  the  dis- 
missal of  the  appeal  for  that  reason.  Grune- 
wald  V.  West  Coast  Grocery  Co.  11  Wash. 
478,  39  Pac.  964. 

And  where,  though  the  bond  has  been  filed 
within  the  allotted  time,  the  sureties  thereon 
are  later  adjudged  to  be  insufficient  by  the 
court,-  a  summary  judgment  against  them 
under  the  statute  is  unwarranted.  Ccdum- 
bia,  etc  R.  Co.  v.  Braillard,  12  Wash.  22, 
40  Pac.  382. 

Where  the  bond  furnished  did  not  meet 
the  requirements  of  the  statute  making  pro- 
vision for  bonds  on  which  summary  remedy 
authorized  by  Rem.  &  Bal.  Code,  section 
1739,  Bhould  be  allowed,  the  remedy  has  never- 
theless been  applied.  Hanna  v.  Savage,  8 
Wash.  432,  36  Pac.  269,  37  Pac  294. 

The  fact  that  an  appeal  has  beei&  dismissed 
at  the  instance  of  the  appellant  does  not 
oust  the  court  of  jurisdiction  to  entertain 
a  motion  of  the  respondent  subsequently 
made  for  a  judgment  against  the  appellant 
and  the  sureties  on  the  appeal  bond,  if  a 
motion  be  necessary.  Under  this  statute, 
however,  it  is  the  duty  of  the  court  to  enter 
a  summary  judgment  against  the  sureties 
on  an  appeal  bond  without  a  motion  by  the 
respondent.  Allen  v.  Catlin,  9  Wash.  603, 
38  Pac  79. 

However,  in  such  a  case,  where  the  stated 
purpose  of  the  appellant  was  to  prosecute 
another  appeal,  the  court  entered  what  it 
termed  a  "qualified  dismissal"  on  the  ap- 
pellant's motion,  by  which  judgment  of  di»> 
missal  the  court  retained  jurisdiction  of  the 
cause  to  enter  therein  a  judgment  against 
the  appellant  and  the  sureties  on  the  ap- 
peal bond  on  a  motion  to  be  made  by  the 
respondent  after  the  expiration  of  the  period 
allowed  by  the  law  for  taking  the  desired 
appeal.  Agassiz  v.  Kelleher,  9  Wash.  666. 
38  Pac.  221. 

Notwithstanding  a  bond  furnished  to  su- 
persede a  judgment  pending  an  appeal  there- 
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from  is  not  conditioned,  as  required  by  law, 
to  pay  any  amount  that  may  be  rendered 
against  the  appellant  in  the  supreme  court 
to  the  extent  of  twice  the  amount  of  the 
judgment  the  collection  of  which  is  stayed, 
the  liability  of  the  sureties  thereon  is 
for  no  more  than  the  penal  sum  of  the 
bond  furnished,  and  the  entry  of  a  judg- 
ment for  a  greater  amount  is  an  error. 
Sears  ▼.  Seattle  Consol.  St.  R.  Co.  7  Wash. 
286,  34  Pac.  918;  Hanna  v.  Savage,  8  Wash. 
432,  36  Pac.  269,  37  Pac  294. 

Where  a  number  of  sureties  execute  an 
appeal  bond  and  stipulate  therein  that  they 
shall  be  "jointy  and  severally"  bound  with 
the  principal  by  any  judgment  that  shall  be 
rendered  against  him  in  the  appellate  court, 
and  the  limited  amount  of  each  surety's  lia- 
bility is  placed  opposite  his  name  in  the 
bond,  it  has  been  held  that  each  surety  is 
"jointly  and  severally"  bound  with  the 
principal  to  pay  an  amoimt  within  the  limit 
of  the  sum  placed  opposite  his  name,  and 
not  to  the  extent  of  the  entire  amoimt  of  the 
bond.  Hanna  v.  Savage,  8  Wash.  432,  36 
Pac.  269,  37  Pac.  294. 

Attorneys'  fees  have  been  included  in  a 
summary  judgment  against  the  sureties  on 
an  appeal  bond  in  proceedings  for  a  divorce. 
Gust  V.  Gust,  78  Wash.  414,  139  Pac.  228; 
Willson  V.  Willson,  86  Wash.  50,  149  Pac. 
328,  modifying  remittitur  84  Wash.  240,  146 
Pac.  615. 

Under  the  statute,  as  it  applies  to  judg- 
ments other  than  for  the  payment  of  money, 
where  the  extent  of  the  damage  sustained 
does  not  appear  on  the  face  of  the  record 
and  cannot  be  ascertained  without  raising 
an  issue  of  fact  between  the  parties  to  the 
suit  and  making  necessary  a  trial  of  such 
issue,  a  motion  for  the  statutory  remedy 
should  be  denied.  Muzzy  ▼.  Tompkinson,  2 
Wash.  616,  27  Pac.  456,  28  Pac.  652;  North- 
western,   etc.   Hypotheek   Bank   v.    Griffitts, 

18  Wash.  69  50  Pac.  591;   Blair  v.  Gassin, 

19  Wash.  127,  62  Pac.  1011;  Carmack  ▼. 
Drum,  28  Wash.  472,  68  Pac.  894;  Quandt 
▼.  Smith,  29  Wash.  311,  69  Pac.  1097. 

Thus,  where  in  violation  of  the  rights  of 
the  appellant  acquired  by  virtue  of  the  fil- 
ing by  him  of  a  bond  to  supersede  a  judg- 
ment rendered  against  him  for  damages  and 
the  restitution  of  the  property  involved  in 
the  litigation,  the  respondent  discontinued 
therein  the  supply  of  lighting  gas,  heat,  and 
water,  and  nailed  up  some  of  the  outer  and 
inner  doors  of  the  building,  it  was  held,  on 
the  affirmance  of  the  judgment  appealed 
from,  that  a  recovery  under  the  statute 
against  the  surety  on  the  appeal  bond  may 
not  be  had  for  any  relief  other  than  the 
costs  of  the  appeal,  and  that  the  rights  of 


Wash.  311,  69  Pac.  1097.  But  where,  in 
such  a  case,  the  statutory  remedy  has  been 
improperly  awarded,  a  motion  to  recall  the 
remittitur  from  the  trial  court  for  the  pur- 
pose of  having  it  corrected  in  this  respect 
has  been  denied,  the  judgment  having  been 
shown  to  have  been  paid.  Carmack  v.  Drum, 
28  Wash.  472,  68  Pac.  894. 

However,  the  general  rule  seems  to  be  that 
the  appellate  court  will  recall  the  remittitur 
for  correction  to  conform  to  the  judgment 
actually  rendered.  Titlow  v.  Cascade  Oat- 
meal Co.  16  Wash.  676,  48  Pac.  406;  Dyer 
V.  Dyer,  68  Wash.  463,  123  Pac.  774;  Will- 
son  v.  Willson,  86  Wash.  50,  149  Pac.  328, 
modifying  remittitur  84  Wash.  240,  146  Pac. 
615.  See  also  Carmack  v.  Drum,  28  Wash. 
472,  68  Pac.  894. 

Thus  where  through  inadvertence  the 
judgment  failed  to  include  the  names  of  both 
sureties  on  an  appeal  bond,  it  having  been  en- 
tered against  one  only,  the  remittitur  has 
been  recalled  for  correction.  Dyer  v.  Dyer, 
68  Wash.  463,  123  Pac.  774. 

And,  as  under  ''sec.  1739,  Rem.  k  Bai. 
Code,"  which  combines  both  sections  (23  and 
24)  of  the  Laws  of  1893,  p.  131,  the  prac- 
tice of  the  supreme  court  is  to  include  the 
order  against  the  sureties  in  the  remittitur 
as  a  matter  of  course  without  including  in 
its  decision  a  specific  order  to  enter  a  judg- 
ment against  them,  if  through  an  oversight 
the  remittitur  on  its  receipt  in  the  court 
below  is  found  not  to  contain  an  order  for 
the  entry  of  a  judgment  against  the  sure- 
ties, the  supreme  court  will  on  the  applica- 
tion of  the  respondent,  order  its  recall  for 
correction,  unless  the  respondent  is  guilty 
of  laches  in  presenting  his  application  there- 
for. The  practice  of  the  court  as  outlined 
above  is  the  natural  consequence  of  the  en- 
actment of  this  legislation,  in  the  manda- 
tory terms  of  which  the  warrant  for  the 
judgment  against  the  sureties  is  found,  and 
not  in  any  express  direction  in  the  decision 
of  the  court.  Willson  v.  Willson,  86  Wash. 
50,  149  Pac.  328;  modifying  remittitur  84 
Wash.  240,  146  Pac.  615. 

In  Dyer  v.  Dyer,  supra,  the  surety  whose 
name  had  inadvertently  been  omitted  from 
the  judgment,  filed  a  set-off  to  a  motion  to 
recall  the  remittitur  for  correction,  claiming 
that  the  expense  which  he  had  incurred  in 
the  support  and  maintenance  of  certain 
minor  diildren,  who  had.  evidently  been 
placed  in  his  custody  by  the  judgment  ap- 
pealed from,  should  be  set  off  against  the 
costs  of  the  appeal  which,  by  recalling  the 
remittitur,  the  respondent  sought  to  have 
summarily  adjudged  against  him.  The  court 
refused  to  consider  the  claim  of  the  surety. 


the  parties  can  be  adjusted  only  in  an  action  i*      The  liability  of  a  surety  on  a  supersedeas 
at  law  on  the  bond.     Quandt  v.  Smith,  29   .  bond,  furnished  pending  an  appeal,  having 
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tained  the  order  of  appeal,  but  when  he  of- 
fered to  furnish  the  appeal  bond  found  that 
the  judge  had,  without  notice  to  the  attorney, 
reduced  the  sentence  of  imprisonment  from 
three  months  to  only  one  month,  and  that 
Witherspoon  had  been  induced  to  abandon  his 
appeal  and  serve  the  term  of  imprisonment; 
that  the  plaintiff  immediately  informed  the 
employer  of  Witherspoon,  from  whom  the 
plaintiff  had  received  the  fee  of  $15,  that 
Witherspoon  had  abandoned  the  appeal  and 
would  submit  to  the  sentence  imposed;  and 
that  thereafter  the  plaintiff  returned  the  $15 
to  the  employer  of  Witherspoon. 

In  his  answer  to  the  petition,  the  defend- 
ant Landfried  denied  having  accused  the 
plaintiff  of  unprofessional  conduct,  of  having 
attempted  to  ^'bleed"  his  client,  John  Wither- 
spoon, or  of  having  committed  any  dishonest 
practice  towards  his  client;  and  denied  hav- 
ing said  that  the  plaintiff  knew  that  there 
was  no.  chance  of  reversing,  on  appeal,  the 
judgment  convicting  Witherspoon  of  petty 
larceny.  The  defendant  Landfried,  in  his 
answer,  recited  in  detail  what  he  had  said 
and  done  on  the  occasion  referred  to  in  the 
plaintiff's  petition,  as  follows,  viz.:  That 
on  the  16th  of  January,  1914,  John  Wither- 
spoon was  convicted  of  petty  larceny  by 
Judge  John  B.  Fisher,  of  the  First  city 
criminal  court,  in  which  court  the  defendant 
performed  the  duties  of  assistant  district 
attorney;  that  on  the  19th  of  January,  1914, 
Witherspoon  was  sentenced  to  serve  three 
months'  imprisonment  in  the  parish  prison, 
and  the  plaintiff,  as  his  attorney,  obtained 
an  order  of  appeal;  that  on  that  day,  after 
Judge  Fisher  had  left  the  bench,  a  deputy 
sheriff  informed  the  defendant  Landfried 
that  Witherspoon,  who  was  yet  in  the  dock, 
desired  to  see  him  (Landfried) ;  that  he 
(Landfried)  went  to  the  dock  and  was  in- 
formed by  Witherspoon  [618]  that  the  plain- 
tiff had  suggested  taking  the  appeal  and 
wanted  a  fee  of  $15  therefor,  but  that  he 
(Witherspoon)  was  not  able  nor  willing  to 
pay  the  fee  and  did  not  d^ire  that  the  ap- 
peal be  prosecuted;  that  he  (Landfried) 
was  then  also  informed  by  Witherspoon  that 
the  latter  had  a  family,  consisting  of  his 
wife  and  baby  and  aged  mother,  depending 
upon  him  for  support,  and  that  they  would 
starve  if  he  (Witherspoon)  remained  in  jail 
three  months;  that  Witherspoon  then  ap* 
pealed  to  the  defendant  Landfried  to  aid 
him  in  having  the  sentence  reduced;  that 
thereupon  the  aged  mother  and  the  wife  of 
Witherspoon,  with  a  baby  in  her  arms,  came 
forward,  appealing  to  him  (Landfried)  to 
assist  the  prisoner;  that  he  (Landfried) 
then  remarked  that  Witherspoon's  attorney 
shonlQ  have  made  known  to  him,  the  prose- 
cuting attorney,  and  to  Judge  Fisher,  and 
should  have  put  into  the  record,  the  fact  that 


Witherspoon  had  a  family  dependent  upon 
him  for  support  for  the  judge's  guidance  in 
fixing  the  sentence;  that  he  (Landfried) 
then  also  expressed  the  opinion  that  an  i^ 
peal  from  the  judgment  and  sentence  in 
Witherspoon's  case  to  the  criminal  district 
court  would  be  unsuccessful  and  useless;  and 
that  he  (Landfried)  in  response  to  the  re- 
quest of  Witherspoon  and  his  family  present- 
ed the  facts  to  Judge  Fisher,  who  immediate- 
ly reduced  the  sentence  of  imprisonment  to 
30  days. 

The  def^dant  Landfried,  in  his  answer, 
averred  that  in  all  of  the  foregoing  state- 
ments and  conduct  he  acted  in  hie  official 
capacity,  in  the  performance  of  a  public  du- 
ty, in  good  faith  and  without  malice,  and 
that  no  liability  for  damages  could  result 
therefrom.  He  denied  that  any  inducements 
were  offered  to  Witherspoon  to  abandon  his 
appeal,  and  averred  that  Witherspoon  ac- 
knowledged his  guilt  at  the  time  the  sentence 
imposed  upon  him  was  reduced. 

In  its  answer  to  the  petiticm,  the  Item 
Company  denied  that  the  publication  com- 
plained [614]  of  was  an  exaggeration  of  the 
statements  made  by  the  defendant  Landfried 
in  the  criminal  court  building  on  the  occa- 
sion in  question.  The  defendant  Item  Com- 
pany averred  that  the  publication  was  a  fair 
and  impartial  statement  of  what  actually 
took  place  in  the  First  city  criminal  court, 
and,  being  a  true  recital  of  what  was  said  by 
and  between  public  officers  in  the  discussion 
of  public  business,  could  not  render  the  de- 
fendant, publisher  of  a  newspaper,  liable  in 
damages  for  the  publication.  In  other  re- 
spects the  answer  of  the  defendant  Item 
Company  is  substantially  the  same  as  that 
of  the  defendant  Landfried. 

The  case  was  tried  on  the  foregoing 
pleadings.  Judgment  was  rendered  against 
the  plaintiff,  rejecting  his  demand,  and  he 
has  appealed. 

The  main  issue  presented  by  the  pleadings 
was  the.  question  of  fact  contested  by  and 
between  the  defendants,  whether  the  publi- 
cation, by  the  Item  Company,  was  or  was 
not  a  true  and  accurate  statement  of  what 
was  said  and  done  by  the  defendant  Land- 
fried.  The  defendant  iLandfrsed  did  not 
plead,  in  justification  of  the  remarks  attrib- 
uted to  him  in  the  publication  and  in  the 
plaintiff's  petition,  the  privilege  of  a  public 
official  to  make  such  remarks  or  comments  in 
the  discharge  of  his  official  duties.  On  the 
contrary,  he  denied  having  made  the  remarks 
attributed  to  him  in  the  publication  and  in 
in  the  plaintiff's  petition;  he  denied  having 
accused  the  plaintiff  of  attempting  to  "bleed" 
his  client  or  of  knowing  that  there  was  no 
chance  of  a  reversal  of  the  judgment  when 
he  (the  plaintiff)  charged  $15  for  appealing 
'from  it.     In  fact  he  denied  having  accused 
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the  plaintiff  of  any  dishonest  practice  or 
unprofessional  conduct.  What  the  defend- 
ant Landfried  in  his  answer  admitted  hav- 
ing said  was  not  at  all  slanderous;  and  it 
was  only  with  regard  to  those  remarks  that 
he  pleaded  the  privilege  of  a  [615]  public 
officer  in  the  discharge  of  ocfficial  duties.  He 
did  not,  in  his  answer,  plead  or  contend  that 
it  was  his  privilege  or  a  part  of  his  official 
duty  to  accuse  the  plaintiff  of  unprofession- 
al conduct  or  of  dishonest  practice  of  his 
profession  as  an  attorney,  or  of  attempting 
to  ''bleed"  his  client  by  accepting  a  fee  for 
taking  an  appeal  when  he  knew  that  the 
judgment  appealed  from  could  not  be  re- 
versed. 

The  defendant  Item  Company  did  plead 
the  privilege  of  the  publisher  of  a  newspaper 
to  publish  a  true,  fair,  impartial,  and  ac- 
curate statement  of  the  remarks  made  by  a 
public  officer  in  a  discussion  of  public  or  of- 
ficial business;  and  alleged  that  the  publi- 
cation was  a  true,  fair,  impartial,  and  ac- 
curate statement  of  what  was  said  and  done 
in  the  First  city  mriminal  court  on  the 
oocasiea  in  question.  Hence  the  defense  of 
the  Item  Company  depended  upon  the  pub- 
lication being  a  true,  fair,  and  accurate 
statement  of  what  was  said  by  the  assistant 
district  attorney  in  the  First  city  criminal 
court,  and  upon  its  having  been  said  in  the 
performance  of  a  public  or  official  duty. 

The  evidence  discloses  that  the  defendant 
Landfried  did  criticize,  or,  as  he  says, 
"score,"  the  plaintiff  in  terms  that  were 
severe  and  unwarranted.  The  criticism,  in 
substance  and  in  effect,  was  that  Mr.  Vios- 
ca's  professional  conduct  was  so  shameful 
that  it  had  become  the  duty  of  the  defendant, 
as  an  officer  of  the  court,  to  put  a  stop  to 
such  practice,  or  to  "break  it  up,"  as  he 
says.  Our  conclusion  from  the  evidence  is 
that  the  text  of  the  publication  complained 
of  is  substantially  a  true  statement  of  what 
Mr.  Landfried  said  on  the  occasion  in  ques- 
tion. He  did  not>  in  his  answer  to  the  peti- 
tion, nor  in  his  testimony,  attempt  to  justify 
the  publication,  either  as  being  the  truth 
with  r^^ard  to  Mr.  Viosca  and  his  profession* 
al  conduct,  or  as  being  within  the  privilege 
of  the  defendant,  as  prosecuting  attorney. 
The  [616]  criticism  was  not  made  while 
court  was  in  session;  the  remarks  were  ad- 
dressed, not  to  the  judge,  but  to  the  clerk, 
deputy  sheriff,  a  newi^aper  reporter,  and 
other  bystanders. 

[2]  The  learned  counsel  for  the  defendant 
Item  Company  contends  that  the  publication 
of  the  remarks. was  within  the  privilege  of 
the  proprietor  of  the  newspaper  because  they 
were  repeated  to  the  judge  in  his  private 
office,  in  the  course  of  the  district  attorney's 
appeal  for  a  reduction  of  the  sentence,  which 
the  learned  counsel  contends  was  a  judicial 
or  public  proceeding.     It  is  true  the  news- 


paper reporter  testified  that  Mr.  Landfried 
repeated  his  criticism  of  Mr.  Viosca's  con- 
duct of  the  Witherspoon  Case  to  Judge  Fish- 
er in  the  latter's  office.  But  that  testimony 
is  contradicted  by  the  testimony  of  the 
judge,  the  assistant  district  attorney,  the 
deputy  clerk,  the  deputy  sheriff,  and  Wither- 
spoon's  wife,  all  of  whom  were  present 
during  Mr.  Landfried's  appeal  to  the  judge 
for  a  reduction  of  the  sentence.  It  is  argued 
that  these  denials  consist  merely  of  the 
rather  weak  statement  that  "if  he  said  this, 
I  did  not  hear  it."  We  cannot  place  that 
construction  on  the  testimony  of  any  of  the 
five  witnesses  who  testified  that,  according 
to  their  recollection,  Mr.  Landfried  did  not 
refer  to  Mr.  Viosca  or  his  conduct,  in  the  ap- 
peal to  the  judge  for  a  reduction  of  the  sen- 
tence. There  is  no  intimation  in  the  evidence 
that  these  witnesses  did  not  hear  all  that 
was  said  by  the  assistant  district  attorney 
in  his  appeal  to  the  judge  for  a  reduction 
of  the  sentence,  and  there  is  no  reason  to 
believe  that  what  was  said  by .  Mr.  Land- 
fried  to  Judge  Fisher  was  forgotten  by  them 
and  by  aU  who  heard  it,  except  the  news- 
paper reports.  The  preponderance  of  proof 
is  that  Mr.  Landfried  did  not,  in  his  appeal 
to  Judge  Fisher  for  a  reduction  of  the  sen- 
tence, indulge  in  any  comment  upon  the  con- 
duct of  Mr.  Viosca.  There  was  no  good 
reason  for  him  to  do  so.  If  the  attorney  had 
treated  his  client  unfairly,  [617]  that  would 
have  been  no  reason  for  the  prosecuting  offi- 
cer to  ask  for,  or  for  the  judge  to  grant,  a 
reduction  of  the  sentence.  The  only  reason 
assigned  by  the  judge  for  reducing  the  sen- 
tence of  Witherspoon  is  contained  in  the 
memorandum  made  at  the  time,  "on  account 
of  his  family." 

The  plea  of  privilege  invoked  by  the  de- 
fendant Item  Company  is  destroyed  by  the 
fact  that  the  publication  purports  upon  its 
face  to  be  a  repetition  of  what  Mr.  Land- 
fried  said  after  he  had  procured  a  reduction 
of  the  sentence.  We  refer  to  the  last  para- 
graph of  the  publication.  The  publication 
does  not,  in  any  of  its  expressions,  purport 
to  be  a  report  of  what  transpired  in  a  judi* 
cial  proceeding. 

The  only  reason  assigned  by  the  newspaper 
reporter  for  publishing  Mr.  Landfried's  criti- 
cism of  Mr.  Viosca  was  that  Mr.  Landfried 
requested  that  it  be  published,  saying  that 
the  conduct  attributed  to  Mr.  Viosca  was  be- 
coming too  general  in  the  First  city  criminal 
court.  The  newspaper  reporter  was  asked 
by  the  atlbmey  for  the  Item  Company: 
"How  did  you  come  to  put  it  in  the  paper  at 
allf"  And  he  replied:  "At  the  request  of 
Mr.  Landfried,  who  said  there  has  been  a 
lot  of  things  like  that  coming  off  over  there." 

Our  oonclttsion  is  that  the  criticism  was 
published  not  within  the  privilege,  but  at 
the  peril,  of  the  publisher. 
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It  is  contended  by  the  learned  counsel  for 
the  plaintiff  that  the  expression  in  the  head- 
line that  the  prosecuting  attorney  intimated 
that  Viosca  tried  to  ''bleed"  his  client  was 
not  a  fair  or  appropriate  index  to  the  second 
paragraph  of  the  text  of  the  report,  viz.: 
"Mr.  Landfried  asserted  the  attorney  had 
asked  for  an  appeal  in  the  case  of  a  negro, 
John  Witherspoon,  .  .  .  when,  in  his 
estimation,  there  was  not  the  slightest 
chance  of  Judge  Fisher's  decision  being  re- 
%'ersed."  If  the  expression,  ''in  his  estima- 
tion," was  [618]  susceptible  only  of  the 
meaning,  "in  Mr.  Landfried's  estimation," 
the  headline  might  be  considered  inappro- 
priate and  misleading.  It  is  not  uncommon 
for  two  attorneys,  who  have  opposed  each 
other  in  the  trial  of  a  lawsuit,  to  entertain 
conflicting  opinions  as  to  what  will  be  the 
result  of  an  appeal  from  the  decision  ren- 
dered. The  one  who  would  take  offense  at 
^e  other's  opinion  on  that  question  would 
be  considered  vain  and  thinskinned.  But 
it  is  quite  a  different  matter  for  the  attorney 
on  one  side  of  a  case  to  accuse  the  attorney 
representing  the  other  side  of  having  con< 
ducted  the  case  so  as  to  obtain  a  worse  re- 
sult than  might  have  been  obtained,  and 
make  an  appeal  more  necessary  than  it 
might  have  been,  and  of  accepting  a  fee  for 
appealing  from  the  decision,  of  which  he, 
the  appellant's  attorney,  knew  there  was 
no  chance  of  a  reversal.  That  is  what  Mr. 
Landfried  meant  when  he  characterized  Mr. 
Viosca's  conduct  of  the  Witherspoon  Case 
as  being  such  a  shame  that  he  considered  it 
his  duty,  as  an  officer  of  the  court,  to  break 
it  up.  It  does  not  appear  that  Mr.  Land- 
fried  repudiated  or  denied  the  interpretation 
put  upon  his  criticism  of  Mr.  Viosca,  by  the 
headlines  in  the  New  Orleans  Item,  until 
he  filed  his  answer  to  this  suit.  Our  opin- 
ion is  that  the  headlines  are  not  an  exag- 
gerated title  for  the  publication  of  the 
criticism  made  by  Mr.  Landfried. 

It  is  not  disputed  by  either  of  the  defend- 
ants that  the  publication  complained  of  was 
injurious  to  the  plaintiff.  Our  conclusion 
krom  the  evidence  is  that  it  was  unjustified, 
and  that  the  defendants  should  repair  the 
injury  done  to  the  plaintiff.  The  Civil  Code 
(article  1934)  provides  that,  in  the  assess- 
ment of  damages  arising  from  offenses  or 
quasi  offenses,  which  cannot  be  calculated  al- 
together on  the  injured  party's  pecuniary 
loss  or  privation  of  pecuniary  gain,  much 
discretion  must  be  left  to  the  judge  or  jury. 
[619]  The  exercise  of  that  wide  discretion  is 
indeed  an  embarrassing  function  that  cannot 
be  performed  with  accuracy.  Many  good 
reasons  could  be  assigned  for  awarding  a 
large  sum  in  compensation  if  it  were  pos- 
sible to  measure  the  injury  to  a  man's  rep- 
utation in  dollars  and  cents.     The  best  rea- 


son that  can  be  assigned  for  not  allowing  a 
large  sum  in  compensation  for  the  injury 
inflicted  in  such  a  case  is  that  the  judgment 
of  vindication  repairs  the  injury  to  a  great 
extent.  We  have  ooncluded  to  render  judg- 
ment in  favor  of  the  plaintiff  and  against 
the  defendant  in  iBolido  for  the  sum  of  $2d0. 

The  evidence  shows  that  Itfr.  Landfried 
was  impelled  by  a  sense  of  public  duty  and 
of  indignation  in  his  belief  that  an  injustice 
had  been  done  to  a  humble  prisoner.  It 
is  with  regret,  therefore,  that  we  are  con- 
strained to  hold  that  this  publie  official  was 
at  fault. 

The  judgment  appealed  from  is  annulled, 
and  it  is  now  ordered,  adjudged,  and  decreed 
that  the  plaintiff  recover  of  and  from  the  de- 
fendants, in  solido,  the  sum  of  $260,  and  the 
costs  of  both  courts. 

Eehearing   denied   January    16,   1917. 
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It  is  the  purpose  of  this  note  to  collate 
the  few  cases  which  have,  since  the  note  to 
Flues  V.  New  Nonpareil  Co.  Ann.  Cas,  1915A 
33,  was  published,  passed  on  the  question 
what  is  a  judicial  proceeding  within  the 
rule  by  whidi  a  qualified  privilege  attaches 
to  a  report  of  such  a  proceeding. 

The  rule  now  generally  established  that 
a  privilege  attaches  to  the  publication  of  a 
report  of  proceedings  before  a  police  mag- 
istrate has  been  affirmed  in  one  recent  case. 
Bresslin  v.  Sun  Printing,  etc.  Assoc.  177 
App.  Div.  92,  163  N.  Y.  S.  916. 

It  is  not  essential  to  the  character  of  a 
proceeding  as  judicial  that  it  should  come  be- 
fore a  court  or  judge.  Thus  in  Georgeson  ▼. 
Moodie  [1917]  3  West  W.  Rep.  (Alberta)  997, 
a  proceeding  before  a  commissioner  appoint- 
ed by  the  lieutenant  governor  to  investigate 
a  matter  of  public  importance  and  having 
the  power  to  examine  witnesses  under  oath 
was  held  to  be  judicial  within  the  rule  of 
privilege,  and  it  was  further  held  that  the 
existence  of  legal  objections  to  the  validity 
of  the  appointment  did  not  destroy  the  priv- 
ilege. In  Fulton  v.  Ingalls,  165  App.  Div. 
323,  161  N.  Y.  8.  130,  affirmed  214  N.  Y. 
665,  108  N.  E.  1094,  it  was  said  obiter  that 
a  proceeding  before  police  commissiimers  for 
the  removal  of  a  patrolman  was  so  far  ju- 
dicial as  to  give  a  qualified  privilege  to  a 
report  thereof.  In  Houston  Chronicle  Pob. 
Co.  V.  Tiernan  (Tex.)  171  S.  W.  642,  the 
nature  of  a  hearing  before  a  bar  committee 
for  the  purpose  of  institnting  disbarment 
proceedings  was  discussed  but  not  decided. 


MORJUS 

The  making  of  an  arrest  by  police  officers 
-without  a  warrant  and  the  "blotter  entries" 
of  the  arrest  do  not  constitute  a  judicial 
proceeding  and  a  report  thereof  is  not 
privileged.  Houston  Chronicle  Pub.  Go.  ▼. 
Bowen   (Tex.)   X82  S.  W.  61. 

A  criticism  by  a  prosecuting  attorney  of 
the  conduct  of  opposing  counsel  in  a  case 
just  concluded,  made  after  the  adjournment 
of  court  and  not  addressed  to  the  judge  or 
designed  to  evoke  any  judicial  action,  is 
held  in  the  reported  case  to  be  no  part  of  a 
judicial  proceeding. 


MORRIS 

V. 

BARON,  £T  AL. 

£ngland — House  of  Lords — October  10,  1017. 
.  [191S]  A.  €.  1. 


Sales  —  Reseissioa  of  Written  Contraot 
by  Parol. 

A  written  contract  for  the  sale  of  goods 
may  be  rescinded  by  a  subsequent  parol  agree- 
ment thougli  the  latter  agreement  is  not 
independently  enforceable  because  not  in  con- 
formity with  the  sale  of  goods  act. 

[See  note  at  end  of  this  case.] 

[2]  Appeal  from  an  order  of  the  Court 
of  Appeal  (Swinfen  £ady,  ImT.,  Banks,  LmT., 
and  A.  T.  Lawrence,  J.)  reversing  a  judg- 
ment of  Bailhaehe,  J.,  so  far  as  appealed 
against. 

The  facts  are  fully  stated  in  the  judgment 
of  the  Lord  Chanoellor. 

The  following  summary  is  taken  from  the 
judgment  of  Lord  Parmoor: — 

"The  appellant  is  a  woollen  BMuaufacturer, 
and  the  respondents  are  merchants  of  worsted 
goods  carrying  on  business  at  Brook  Street, 
Bradford.  On  September  24,  1014,  the  ap- 
pellant contraeted  to  sell  to  the  respondents 
500  pieces  of  moss  blue  serge  at  the  prioes 
fixed  and  on  the  oonditioiis  stated  in  the 
memoranda  in  writing  signed  by  both  parties. 
On  Maroh  10,  1016,  the  appeUaat  commenced 
an  action  against  the  respondeBts  to  recover 
the  sum  of  8881.  4«.,  the  value  of  goods  sup- 
plied to  that  date.  The  respondents  oounter- 
claimed  for  0d4l.  17s.  3<i.  for  the  nonddiv- 
ery  of  goods  in  breach  of  the  terms  of  the 
oontmct.  When  this  action  was  eoming  on 
for  trial  the  appellant  and  respondents  made 
a  parol  anrangement,  and  for  the  purpose 
of  this  appeal  the  terms  of  such  arrangement 
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may  be   taken   to  be  expressed  in  a  letter 

ol  April  22,  1016." 

Dear  Sirs, — As  personally  arranged  be- 
tween Mr.  Morris,  and  Mr.  Baron,  we  here- 
with confirm  the  terms  agreed  upon. 

Both   to   withdraw   the   legal    proceedings 

and   instruct  the  solicitors  accordingly,  and 

each  to  pay  his  own  costs,  you  to  allow  302. 

(thirty    pounds)     to    us    to    meet    expenses 

incurred  through  not  fulfilling  the  orders. 

The  account  to  be  left  over  for  three 
months  so  as  to  give  us  the  opportunity  of 
selling  the  goods,  and  the  goods  not  deliv- 
ered to  be  kept  for  us  if  we  ask  for  them. 

[8]  We  have  the  option  of  taking  up  the 
balance  of  pieces  to  complete  the  order,  giv- 
ing time  to  make. 

Yours  faithfully, 

Baron  &  Co. 

"On  February  15,  1016.  the  appellant  com- 
menced a  second  action  against  the  respond- 
ents to  recover  the  sum  of  8882.  4s.  still  due 
to  him.  The  respondents  admitted  this  claim, 
subject  to  their  counter-claim  for  damages 
for  nondelivery  of  goods.  This  counter- 
claim was  founded  on  the  April  contract  of 
1015,  and  alternatively  on  the  Septeml)er 
contract  of  1014.  The  trial  judge,  Bailhache, 
J.,  gave  judgment  for  the  appellant  on  the 
counter-claim,  but  the  Court  of  Appeal  re- 
versed this  decision,  and  it  is  against  this 
order  that  the  appeal  is  brought." 

Bailhache,  J.,  dealing  with  the  case  under 
the  contract  of  April,  dismissed  the  counter- 
claim on  the  ground  that  the  respondents 
could  not  validly  exercise  their  option  while 
repudiating  their  obligation  to  pay.  The 
objection  that  the  counter-claim  was  not  en- 
forceable by  the  respondents  by  reason  of  s.  4 
of  the  Sale  of  Goods  Act,  1803,  was  raised 
but  not  argued;  but  it  was  fully  argued  in 
the   Court  of  Appeal. 

The  Court  of  Appeal  held  ( 1 )  that  the  con- 
tract of  April  was  an  agreement  for  the  sale 
of  goods  and  was  not  enforceable;  (2)  that, 
the  contract  of  April  being  wholly  inopera- 
tive, the  parties  must  be  relegated  to  their 
rights  under  the  original  contract,  on  the 
ground  that  a  written  agreement,  which  was 
required  by  the  Sale  of  Goods  Act  to  be  in 
writing,  could  not  be  rescinded  except  by  an 
agreonent  in  writing,  and  they  gave  judgment 
for  the  respondents  on  the  eounter-claim. 


Tindal  Atkinson,  K.  O,  and  Thonuu  P. 
Pwks   for   appellant. 

lHut§don,  K.  O.  and  Richard  Wataon  for 
respondents. 

Wordy  B^wie,  Forier  d  Co.  for  Wttiter  d 
B.  H.  Fo$ter,  L9§d8,  solieitorB  for  appel- 
lant. 

F.  B.  Brook,  lor  Albert  V,  Eommomd, 
Bradford,  solicitor  for  respondents. 
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[6]  Lord  Finlay,  L,  C— My  Lords,  this  ac- 
tion was  brought  for  the  recovery  of  SS91.  4«., 
the  price  of  goods  which  bad  been  sold  and 
delivered  by  the  plaintiff  to  the  defendants. 
The  right  of  the  plaintiff  to  recover  this  sum 
was  not  in  dispute,  but  the  defendants  set 
up  a  counter-claim  for  damages  for  nondeliv- 
ery of  other  goods  by  the  plaintiff  to  the  de- 
fendants. 

The  case  was  tried  by  Bailhache,  J.,  with- 
out a  jury.  He  gave  judgment  for  the  plain- 
tiff on  the  claim,  and  dismissed  the  counter- 
claim on  the  ground  that  the  defendants  had 
not  made  a  valid  exercise  of  their  option  un- 
der the  contract  to  have  the  goods  in  ques- 
tion  delivered  to  them. 

The  Court  of  Appeal  reversed  the  judg- 
ment of  Bailhache,  J.,  on  the  counter-claim, 
and  entered  judgment  upon  it  for  the  defend- 
ants, the  damages  to  be  assessed  by  a  referee. 

From  that  decision  this  appeal  is  brought, 
to  your  Lordships'  House  by  the  plaintiff  in 
the  action. 

The  appellant  is  a  worsted  manufacturer 
and  the  respondents  are  merchants.  On  Sep- 
tember 24,  1914,  they  entered  into  a  contract 
in  writing  for  the  sale  by  the  appellant  to 
the  respondents  of  500  pieces  of  cloth:  223  of 
these  pieces  were  delivered.  Disputes  arose 
between  the  parties,  the  respondents  com- 
plaining of  delay  in  delivery  under  the  con- 
tract, and  the  appellant  complaining  of  the 
respondents'  [7]  failure  to  pay  for  the  goods 
which  had  been  delivered,  and  litigation  en- 
sued. 

The  first  action  was  brought  on  March  19, 
1915.  In  it  the  plaintiff  (the  present  ap- 
pellant) claimed  888^  4«.,  the  price  of  the 
goods  delivered,  while  the  defendants  (the 
present  respondents)  counter  claimed  for 
damages  in  respect  of  the  failure  to  deliver 
277  pieces,  the  balance  of  the  500  pieces  con- 
tracted to  be  sold.  On  April  20,  1915  (three 
days  after  the  delivery  of  the  counter-claim ) , 
the  parties  at  an  interview  agreed  to  a  settle- 
ment, and  on  April  22  the  respondents  sent 
a  letter  to  the  appellant  setting  out  the 
terms  of  settlement.  The  appellant  did  not 
admit  the  correctness  of  the  statement  of 
the  terms  in  the  letter,  but  Bailhache,  J.,  for 
the  purposes  of  hi^  jndgmQi^  assumed  its 
correctness,  and  I  shall  deal  with  the  case  on 
this  basis,  accepting  the  respondents'  state- 
ment of  the  terms  of  settlement.  The  letter 
is  as  follows: — 

24  and  26,  Brook  Street,  Bradford, 

April  22nd,  1915. 
Messrs.  The  Troydale  Mill  Co.,  Leeds. 
•  Dear    Sirs, — ^As    personally    arranged    be- 
tween Mr.  Morris  and  Mr.  Baron,  we  here- 
with confirm  the  terms  agreed  upon. 

Both  to  withdraw  tke  legal  proceedings  and 
instruct  the  solicitors  accordingly,  and  esKsh 


to  pay  his  own  costs,  you  to  allow  801.  (thirty 
pounds)  to  us  to  meet  expenses  incurred 
through  not  fulfilling  the  orders. 

The  account  to  be  left  orer  for  three 
months  so  as  to  give  us  the  opportunity  of 
selling  the  goods,  and  the  goods  not  delivered 
to  be  kept  for  us  if  we  ask  for  them. 

We  have  the  option  of  taking  up  the  bal- 
ance of  pieces  to  complete  the  order,  giving 
time  to  make. 

Yours  faithfully. 

Baron  ft  Ck>. 

The  three  months'  extension  of  credit  which 
was  given  by  the  terms  embodied  in  this 
letter  for  the  goods  delivered  expired  on 
July  22,  1915,  and  on  the  27th  the  appellant 
wrote  asking  for  payment  according  to  agree- 
ment. On  the  28th  the  respcmdenta  wrote 
back  saying  that  they  would  be  pleased  to  pay 
the  account  if  the  appellant  delivered  the 
balance  of  the  blue  pieces  to  complete  the 
[8]  order  as  stated  in  the  respondents'  letter 
of  April  22.  On  August  17  the  respondents 
wrote  as  follows  to  the  appellant: — 

"Gentlemen, — We  are  surprised  you  have 
not  replied  to  our  letter  of  the  28th  July. 
As  explained  in  that  letter,  we  shall  be  glad 
to  pay  your  account  on  delivery  of  the  balance 
of  the  pieces  to  complete  the  order. 

"As  you  have  not  answered  we  must  now 
ask  you  to  deliver  the  balance  of  the  blue 
pieces  on  or  before  the  21st  September,  1915. 
Kindly  let  us  know  by  return  of  post  if  you 
will  do  this." 

A  proposal  was  made  by  the  respondents 
in  September  for  a  variation  in  the  class  of 
goods  to  be  delivered,  but  this  came  to 
nothing. 

On  September  27  the  respondents  wrote 
pressing  for  delivery,  and  on  February  15, 
1916,  the  second  action  (that  on  which  this 
appeal  is  brought)  was  begun  by  the  appel- 
lant. 

Notwithstanding  the  agreement  of  April 
22,  1915,  the  respondents  had  consistently 
refused  payment  for  the  goods  already  deliv- 
ered, insisting  on  their  claim  to  keep  bade 
the  payment  until  delivery  of  the  further 
goods. 

The  statement  of  claim  in  the  second  action 
was  for  the  888Z.  4«.  for  the  goods  delivered. 

The  defense  admitted  the  plaintiff's  claim, 
subject  to  the  counter-claim. 

"Hie  counter-claim  set  out  the  contract  of 
September  24,  1914,  the  proceedings  in  the 
first  action  and  the  settlement  embodied  in 
the  letter  of  April  22,  1&15,  alleging  that  the 
defendants  had  exercised  their  option  there- 
under, but  that  delivery  had  not  been  made, 
and  claimed  damages  for  nondelivery  under 
the  arrangement  of  April  22,  1915,  or,  alter- 
natively, under  the  original  contract  of 
September  24,  1914 
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The  '  oounter>claim  was  baaed  before 
Bailhache,  J.,  solely  on  the  agreement  of  April 
22,  and  after  hearing  the  evidence  of  the 
parties  he  delivered  judgment,  disallowing 
the  counter-claim  on  the  groimd  that  the  de- 
mand by  the  respondents  for  the  delivery  of 
the  goods  under  the  arrangement  of  April  22, 
1915,  was  not  a  valid  exercise  of  the  option 
inasmuch  as  it  was  coupled  with  a  refusal 
to  abide  by  the  terms  of  that  arrangement 
as  to  payment  for  the  goods  already  delivered. 
[9]  It  was  contended  before  your  Lordships 
on  behalf  of  the  respondents  that  the  pay- 
ment of  that  money  was  not  a  condition  pre- 
cedent to  the  exercise  of  the  option.  But  the 
real  question  is  not  whether  payment  was  a 
condition  precedent,  but  whether  the  respond- 
ents could  make  a  valid  claim  to  have  the 
goods  delivered  under  the  option  while  re- 
fusing to  observe  their  part  of  the  bargain. 
It  is  perfectly  true  that  the  appellant  did  not, 
as  he  might  have  done,  claim  tliat  the  con- 
tract of  April  22,  1915,  was  at  an  end,  treat- 
ing the  respondents'  conduct  as  repudiation. 
But  the  question  remains  whether  they  could 
validly  exercise  their  option  while  repudiat- 
ing their  own  obligation  under  the  agreement 
which  conferred  that  option.  Bailhache,  J., 
held  that  they  could  not,  and  I  agree.  It  was 
contended  that  the  obligation  to  pay  the  8881. 
48.  at  the  end  of  the  three  months  did  not  go 
to  the  root  of  the  contract  and  that  the  only 
remedy  was  an  action  for  the  amount.  The 
question  is  whether  the  obligation  was  re- 
garded by  the  parties  as  an  essential  part  of 
the  new  contract,  and  I  think  that  its  terms 
show  that  it  was  so  regarded.  It  is,  indeed, 
in  itself  a  very  important  question  for  a 
manufacturer  whether  he  is  to  go  on  mak- 
ing goods  without  being  paid  lor  those  which 
have  been  delivered,  and  the  stipulation  that 
he  should  have  the  money  at  the  end  of  the 
three  months  appears  to  me  to  be  an  essential 
part  of  the  contract.  A  party  to  a  contract 
which  imposes  certain  obligations  and  confers 
certain  rights  upon  him  cannot  claim  to 
exercise  these  rights  while  repudiating  his 
obligations  in  material  particulars.  The 
option  to  take  the  goods  might  indeed  have 
been  exercised  before  the  three  months  had 
expired,  but  it  would  not  have  been  a  valid 
exercise  of  the  option  within  the  three  months 
if  at  the  same  time  the  defendant  repudiated 
his  obligation  to  pay  at  the  end  of  that  term. 

For  these  reasons  I  agree  with  the  decision 
of  Bailhache,  J.,  on  the  contract  of  April  22. 

An  objection  was  also  raised  before 
Bailhache,  J.,  to  the  enforcement  of  the  new 
contract  on  which  the  Counter-claim  is  based 
on  the  ground  that  it  is  not  enforceable  by 
reason  of  the  4th  section  of  the  Sale  of  Goods 
Act.  This  point  was  not  argued  before  him 
owing  to  the  view  which  he  took  on  the 
point  I  have  just  dealt  with.    It  was  raised 
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and  fully  argued  in  the  Court  of  Appeal  and 
in  your  Lordships'  House. 

[10]  It  was  con^^ended  on  behalf  of  the  re- 
spondents that  the  new  agreement  was  not 
an  agreement  for  the  sale  of  goods  but 
for  the  settlement  of  an  action.  It  was  no 
doubt  the  settlement  of  an  action  but  a  part, 
and  a  vezy  material  part,  of  that  settlement 
appears  to  me  to  have  been  an  agreement  for 
the  sale  of  goods.  It  is  an  agreement  that  the 
respondents  should  have  an  option  of  taking 
the  balance  of  goods  undelivered,  and  it  was 
implied  that  they  were  to  pay  for  them  on 
the  terms  of  the  original  agreement.  Surely 
this  is  an  agreement  for  the  sale  of  goods. 
This  point,  I  agree  with  the  Court  of  Appeal, 
would  be  enough  to  defeat  the  cotmter-claim. 

But  the  Court  of  Appeal  went  on  to  hold 
that  the  arrangement  of  April  22,  1915,  not 
being  enforceable,  must  be  wholly  disregarded 
and  the  parties  relegated  to  their  rights 
under  the  original  contract. 

The  Court  of  Appeal  treated  the  case  of 
Noble  V.  Ward,  L.  R.  1  Exch.  117;  L.  R. 
2  Exch.  135,  as  having  decided  as  a  matter  of 
law  that  in  a  case  to  which  the  4th  section  of 
the  Sale  of  Goods  Act  applies  the  original 
contract  cannot  be  rescinded  by  a  contract 
not  complying  with  the  section.  In  that  case 
there  was  a  valid  contract  on  August  18  for 
the  delivery  of  goods  by  the  plaintiff  to  the 
the  defendant,  and  at  an  interview  on  Septem- 
ber 27  it  was  agreed  that  the  time  for  delivery 
should  be  extended.  The  defendant  refused  to 
take  delivery  and  an  action  was  brought  for 
non-adceptance,  the  declaration  covering 
either  the  contract  of  August  18  or  that  of 
September  27.  The  case  was  tried  before 
Bramwell,  B.,  who  directed  a  nonsuit  on  the 
ground  that  the  contract  of  August  18  had 
been  rescinded  by  the  parol  agreement  of 
September  27,  and  that  the  parol  agreement 
itself  could  not  be  sued  on  owing  to  the  17th 
section  of  the  Statute  of  Frauds.  The  non- 
jBuit  was  set  aside  by  the  Court  of  Exchequer, 
and  Bramwell,  B.,  was  himself  a  member  of 
the  Court  and  delivered  the  leading  judgment. 
He  pointed  out  that  un^er  s.  17  the  contract 
of  September  27  was  not  "allowed  to  be 
good,"  and  fhfi^t  to  treat,  it  as  having  the 
effect  of  rescinding  the  old  contract  would 
be  to  hold  that  it  was. good  for  that  purpose. 
A  new  trial  was  accordingly  ordered.  This 
decision  waa  affirmed  in  the  Exchequer 
Chamber,  judgment  being  delivered,  by 
Willes,  J.  He  said  that  no  rescission  could  be 
effected  by  an  invalid  contract  and  that  it 
wotild  be  at  least  a  question  for  the  jury 
whether  the  parties  did  intend  to  rescind. 

[11]  There  are  two  observatio^s  to  be  made 
on  this  case. 

In  the  first  place,  the  agreement  varying 
the  first  agreement  was  by  s.  17  of  the  Statute 
of  Frauds  one  which  was  not  allowed  to  be 
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good/  while  under  s.  4  of  the  Sale  of  Goods 
Act,  1893,  which  applies  in  the  present  case, 
it  is  merely  not  enforceable  by  action. 

There  is  a  marked  difference  between  the 
wording  in  this  respect  of  the  4th  section  of 
the  Statute  of  Frauds  and  the  17th  section,  as 
was  pointed  out  in  Leroux  v.  Brown,  12  C.  B. 
801;  74  E.  G.  L.  801,  and,  notwithstanding 
the  obiter  dicta  (for  they  are  no  more)  of 
some  eminent  judges,  I  do  not  think  that  the 
language  of  the  two  sections  had  the  same 
effect.  For  the  present  purpose  it  is  enough 
to  say  that  both  Courts  in  Noble  v.  Ward, 
L.  R.  1  Exch.  117;  L.  R.  2  Exch.  135,  treated 
the  contract  as  being  invalid.  The  change 
made  in  the  wording  of  the  4th  section  of  the 
Sale  of  Goods  Act  as  compared  with  s.  17 
of  the  Statute  of  Frauds  in  my  opinion 
altered  the  law.  The  agreement  of  April  22, 
1015,  in  this  case  is  not  under  that  section 
invalid,  as  was  the  agreement  in  Noble  v. 
Ward,  L.  R.  1  Exch.  117;  L.  R.  2  Exch.  136, 
under  s.  17  of  the  Statute  of  Frauds.  It  is 
only  not  enforceable  by  action. 

In  the  second  place,  Noble  ▼.  Ward,  L.  R. 
1  ExcKl  117;  L.  R.  2  Exch.  136,  does  not  lay 
down  as  a  matter  of  law  that  the  parties  can- 
not agree  to  rescind  a  written  agreement 
which  the  law  requires  to  be  in  writing  by 
the  substitution  for  it  of  another  agreement 
not  in  writing,  and  therefore  unenforceable. 
On  the  contrary  Willes,  J.,  in  the  Exchequer 
Chamber  says  that  the  question  would  be  for 
the  jury.  If  the  law  were  as  the  Court  of 
Appeal  in  the  present  case  has  laid  it  down, 
he  would  have  said  that  the  judge  must  rule 
that  such  a  rescission  could  not  take  place. 

The  point  which  arises  in  such  cases  seems 
to  me  to  have  been  well  stated  by  Lord  Den- 
man  in  Stead  v.  Dawber,  10  Ad.  ft  El.  67,  64, 
65.  37  E.  C.  L.  57,  64,  65.  In  that  case  there 
was  an  agreement  for  the  sale  of  goods* to 
be  delivered  "on  the  20th  to  the  22nd."  The 
plaintiff  at  the  defendant's  request  verbally 
agreed  to  enlarge  the  time  to  the  2drd  or  24ili. 
Lord  Denman,  after  saying  that  many  cases 
had  been  cited,  expressed  himself  as  follows: 
"But  it  seems  to  us  that  we  are  mainly  called 
on  to  decide  a  question  of  fact;  what,  namely, 
was  the  intention  of  the  parties  in  the  ar- 
rangement come  to,  for  substituting  the  24th 
for  the  22nd  as  the  day  of  delivery;  did  they 
intend  to  substitute  a  new  contract  [12]  for 
the  old  one,  the  same  in  all  other  respects  ex- 
cept those  of  the  day  of  delivery  and  date  of 
the  accepted  bill,  with  the  old  one?" 

The  present  is  not  a  case  in  which  there 
has  he&n  a  mere  attempt  to  vary  the  written 
contract  by  parol,  the  situation  of  the  par- 
ties being  <ytherWl8e  unchanged.  The  legal 
proceedings  then  pending  between  the  parties 
were  withdrawn,  each  bearing  his  own  costs, 
It  sum  of  30^.  was  to  he  allowed  to  meet  ex- 
pensea  from  nondelivery,  thtee  months'  credit 


was  given  to  the  reapondente  to  give  them  the 
opportunity  of  selling  the  goods,  and  the 
respondents  were  released  from  the  obligation 
to  take  the  balance  undelivered,  getting  an 
option  instead.  Under  these  circumstances  it 
seems  to  me  to  be  out  of  the  queation  to  hold 
that  merely  because  the  option  is  not  enforce- 
able on  account  of  the  4th  section  of  the  Sale 
of  Goods  Act  the  rights  of  the  parties  are 
to  be  regarded  as  still  governed  by  the  orig- 
inal contract  under  which  the  respondents 
were  bound  to  take  delivery  of  the  balance. 
Both  parties  treated  the  original  contract  as 
at  an  end  until  attention  was  called  in  the 
Court  of  Appeal  to  the  case  of  Noble  v.  Ward, 
L.  R.  1  Exch.  117;  L.  R.  2  Exch.  135,  and 
the  respondents  throughout  insisted  on  the 
option  given  by  the  new  arrangement  and 
treated  the  obligation  to  take  delivery  as  at 
■an  end.  To  go  back  to  the  default  in  making 
.delivery  b^ore  the  first  action  would  be  to 
ignore  the  settlement  for  301.  of  that  claim, 
and  to  give  damages  for  a  subsequent  default 
would  be  to  treat  the  respondents  as  having 
been  willing  after  the  settlement  to  perform 
the  original  contract,  which  they  certainly 
were  not. 

The  evidence  in  the  present  case  points  to 
the  conclusion  that  the  parties  intended  not 
merely  to  vary  the  original  contract  but  to 
set  it  aside  and  substitute  another  for  it, 
giving  a  mere  option  to  take  delivery  of  the 
parcel  undelivered.  This  is  the  effect  of  the 
language  of  the  memorandum  of  April  22, 
1915,  and  it  was  on  this  assumption  that  all 
the  subsequent  dealings  and  correspondence 
of  the  parties  proceeded.  It  is  true  that 
neither  party  adhered  to  ita  terms.  The  ap< 
pellant  tried  to  get  payment  of  the  SSSl.  4«. 
before  the  three  months'  further  credit  had 
expired,  and  the  respondents  refused  to  pay 
when  it  had  expired,  claiming  to  retain  the 
money  until  the  goods  were  delivered.  But 
neither  party  ever  referred  to  the  original 
[13]  contract  as  governing  their  rights;  on 
the  contrary,  they  treated  it  as  at  an  end. 

Is  the  law  such  aa  to  jwevent  effect  being 
given  to  the  intention  ol  the  parties  to  treat 
the  original  contract  aa  reaeindedT 

All  that  Noble  v.  Ward,  L.  R.  1  Exch.  117; 
L.  R.  2  Exch.  135,  decided  was  that  it  was 
a  mistake  to  slay  that  as  a  matter  of  law  the 
original  contract  was  rescinded,  the  vmriation 
being  by  parol  and  there  being  no  change  of 
circumstances.  It  did  not  decide  tiiat  as  a 
matter  of  law  the  first  contract  still  existed. 
Aa  was  said  in  the  judgment  of  the  Exchequer 
Chamber,  that  would  be  a  matter  for  the  jury. 
Th^re  are  some  old  oases  in  which  it  was 
held  that  there  could  not  be  an  accord  and  a 
satisfaction  by  taking  an  nncnforoeable  agree- 
ment in  substitvtioB  for  one  which  was  en- 
forceable (Bee  Cato  v.  Barber,  T.  Raym.  450, 
in  the  39rd  year  of  Charles  II. ;  also  Comyss*^ 
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Digest,  '' Accord''  (B  4)  4,  6,  and  the  caM 
there  cited  of  Wickham  v.  l^tylor,  T.  Jo&es 
168,  33  Car.  2) ;  but  I  do  not  think  that  these 
cases  can  be  now  regarded  as  good  law.  The 
nonenforceability  of  the  new  agreement  would 
no  doubt  be  a  very  material  fact  in  arriving 
at  a  conclusion  upon  the  question  whether 
the  new  agreement  without  performance  was 
taken  in  accord  and  satisfaction  of  the  old, 
but  it  seems  to  me  to  be  immaterial  when 
once  this  has  been  established  in  point  of  fact. 

In  the  present  case  the  parties,  in  my  opin- 
ion, took  the  new  agreement  such  as  it  was 
with  the  other  terms  of  settlement  in  accord 
and  satisfaction  of  the  original  agreement, 
and  there  is  nothing  in  law  to  prevent  them 
from  doing  so.  The  respondents,  therefore, 
must  stand  or  fall  by  the  agreement  of  April 
22.  It  was  upon  that  agreement  that  the 
case  was  brought  before  Bailbache,  J.,  and 
the  learned  judge  held  that  the  respondents 
could  not  recover  upon  it  because  they  not 
only  failed  to  pay  tiie  888^  4«.  at  the  expi- 
ration of  the  extended  credit  given  by  that 
agreement,  but  throughout  insisted  that  they 
would  not  pay  until  the  further  goods  had 
been  delivered  under  the  option. 

In  my  opinion  the  decision  of  Bailhache,  J., 
should  be  restored  and  this  appeal  allowed 
with  costs  here  and  below. 

Viscount  Haldanic — ^My  Lords,  Bailhache, 
J.,  who  tried  the  action  out  of  which  this 
appeal  arises,  decided  that  what  was  done 
[14]  by  the  respondents,  as  it  appeared  from 
their  letters  and  the  oral  evidence,  amounted 
to  a  repudiation  of  their  contract.  In  order 
to  reach  this  conclusion  legitimately  it  had, 
as  I  think,  to  be  established  that  the  respond- 
ents did  more  than  merely  commit  a  breach 
of  the  particular  obligation  which  they  vio- 
lated by  insisting  on  delivery  of  the  still 
undelivered  goods,  or  on  damages  for  their 
nondelivery,  before  paying  the  money  which 
they  owed  for  the  price  of  the  g6ods  already 
delivered.  Such  a  refusal  to  pay  would  not 
be  enough  unless  it  took  place  in  circum- 
stances which  rendered  what  was  done  incon- 
sistent with  an  intention  to  be  bound  any 
longer  by  the  contract  as  a  whole.  I  doubt 
whether  so  much  as  this  ought  to  be  inferred 
in  the  case  before  us,  and  my  inclination  on 
this  point  is  to  take  the  view  whicli  was 
adopted  by  the  Court  of  Appeal.  But  I  do 
not  think  that  it  is  necessary  to  decide  the 
question,  for  it  appears  to  me  that  the  effeet 
of  the  letter  of  April  22,  1915,  coupled  with 
the  circumstances  in  which  it  was  written, 
was  to  extinguish  altogether  the  earlier  con- 
tract for  del¥^'»»*v  a*  StfDtembi*^  24,  1914,  the 
only  contract  which  the  respomZcfts  contM 
really  enforce  by  their  counter-claim. 

It  was  argued  for  the  appellant  that  he 
could  succeed  eren  without  establiihing  so 
Ann.  Cas.  1918C. — 76. 
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much  as  that  the  letter  of  April  22,  1915, 
effected  a  complete  extinguishment.  For  it 
was  suggested  that,  although  the  respondents 
were  precluded  by  the  requirements  of  s.  4 
of  the  Sale  of  Goods  Act,  1893,  from  enforcing 
by  their  counter-claim  in  the  action  any  varia- 
tions made  by  that  letter  of  the  earlier  con- 
tract, still,  even  if  the  alterations  amounted 
to  no  more  than  variations,  as  distinguished 
from  total  abrogation,  the  appellant  could  set 
them  up  and  rely  on  them  by  way  of  defense. 
The  Sale  of  Goods  Act,  which  in  substance 
follows  the  language,  not  of  s.  17  of  the 
Statute  of  Frauds,  but  of  s.  4,  provides  mere- 
ly that  a  contract  which  is  not  evidenced 
by  a  note  or  memorandum  signed  by  the  party 
to  be  charged  on  it,  or  his  agent,  cannot  be 
enforced  in  proceedings.  The  contract,  it  was 
said,  therefore  stands,  although  it  is  one  of 
imperfect  obligation.  It  was  argued  that  it 
may  on  this  account  be  relied  on  by  a  defend- 
ant who  asserts  that  it  contains,  read  to- 
gether with  the  original  contract  which  it 
sought  to  vary,  the  real  and  only  complete 
terms  of  the  bargain.  If  this  were  so  the 
appellant  contended  that  in  the  present  case 
no  claim  would  lie  against  him  for  [15]  dam- 
ages for  nondelivery.  For,  to  begin  with,  the 
bargain  of  April  22,  1915,  amounted  to  an 
accord  and  satisfaction  of  the  claim  for  dam- 
ages against  him  which  had  accrued  and  had 
been  asserted  in  the  previous  action  which 
was  compromised.  In  the  second  place^  the 
appellant  urged  that  the  respondents  had  not 
given  an  order  for  delivery  of  any  goods  un- 
der the  terms  of  the  agreement  of  compromise 
which  varied  the  old  contract,  and  that  con- 
sequently there  had  been  no  breach. 

My  Lords,  adverting  first  to  the  question 
whether  the  appellant  as  defendant  to  the 
counter-claim  could  rely  on  the  second  and 
informal  agreement  as  entitling  him  to  set 
up  mere  variations  made  by  it  of  the  terms 
of  the  old  agreement,  I  think  the  contention 
of  the  appellant's  counsel  at  the  Bar  is  un- 
tenable. It  is  no  doubt  true  that  the  provi- 
sions of  s.  4  of  the  Sale  of  €U>ods  Act  relate 
to  evidence  and  procedure  and  not  to  sub- 
stantive validity.  They  follow  in  this  respect 
the  provisions  of  s.  4  of  the  Statute  of 
Prands,  and  ever  since  Leronx  v.  Brown,  12 
C.  B.  801,  74  E.  C.  L.  801,  settled  what  was 
finally  held  to  be  the  true  view,  despite  ap- 
parently conflicting  dicta  in  earlier  cases,  it 
has  been  clear  that  such  provisions  belong 
to  the  lex  fori  rather  than  to  substantive  law. 
Lord  Blackburn,  in  his  judgment  in  this 
House  in  Maddison  v.  Alderson,  8  App.  Cas. 
467,  488,  adopts  this  view  of  the  Statute  of 
Frauds,  and  lays  it  do^m  as  applicable  to  the 
17th  as  well  as  to  the  4th  section  of  that 
statute.  A  similar  view  had  been  previously 
expressed,  not  only  by  the  members  of  the 
Court  of  Appeal  who  decided  Britain  v.  Rossi- 
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ter,  11  Q.  B.  D.  123,  but  in  earlier  cases,  and 
I  think  that  it  must  now  be  taken  to  be  the 
better  opinion  that  the  4th  and  17th  sections 
stand  on  the  same  footing  in  this  respect.  It 
is  true  that  the  language  of  the  17th  section, 
which,  like  the  4th  section  of  the  Sale  of 
Goods  Act,  relates  to  the  sale  of  goods  of  the 
value  of  102.  or  upwards,  differs  from  that  of 
the  4th.  Instead  of  saying,  as  the  latter  and 
also  the  4th  section  of  the  Sale  of  Goods  Act 
do,  that  no  action  shall  be  brought  to  charge 
anyone  on  a  contract  which  does  not  comply 
with  it,  it  says  that  no  contract  which  does 
not  fulfil  its  requirements  "shall  be  allowed 
to  be  good,"  But  these  words  have  been  con- 
strued as  meaning  good  for  the  purpose  of 
being  enforced  by  proceedings.  This  being 
so,  they  do  not  destroy  the  contract  for 
[16]  every  purpose.  But  I  think  that,  in 
addition  to  this,  a  further  construction  is 
now  firmly  settled  which  bases  both  the  4th 
and  17th  sections  of  the  Statute  of  Frauds 
upon  a  special  rule  of  evidence.  That  rule 
is  that  where  an  agreement  is  validly  entered 
into  which  has  had  to  comply  with  the  Stat- 
ute of  Frauds,  and  variations  are  afterwards 
sought  to  be  introduced  by  parol  or  by  a 
document  which  does  not  comply  with  the 
statute,  these  variations  cannot  be  set  up 
even  by  a  defendant  as  an  answer  in  proceed- 
ings to  enforce  the  original  agreement.  This 
rule  was  so  laid  down  by  Sir  William  Grant 
in  Price  v.  Dyer,  17  Ves.  Jr.  356,  363,  and 
again  by  a  later  Master  of  the  Rolls  Lord 
Lyndhurst  (at  that  time  Sir  John  Copley) 
in  Robinson  v.  Page  (1826)  3  Russ.  114,  121. 
These  authorities  were  followed  not  long 
since  in  Vezey  v.  Rashleigh  [1904]  1  Ch.  634, 
by  Byrne,  J.  It  shows  how  definite  the  prin- 
ciple thus  based  on  the  statute  was  consid- 
ered to  be  that  in  these  cases,  which  related 
to  the  specific  performance  of  contracts  for 
the  sale  of  land,  the  rule  was  applied,  not- 
withstanding the  tenderness  towards  defend- 
ants which  the  element  of  discretion  in 
decreeing  specific  performance  sometimes  ad- 
mits of.  But  both  Sir  William  Grant  and 
Lord  Lyndhurst  intimated  the  opinion  that 
complete  rescission  by  parol,  as  distinguished 
from  mere  variation,  stands  on  a  different 
footing,  and  is  outside  the  principle  so  es- 
tablished. 

In  the  Court  of  Appeal  in  the  present  case 
it  was  held  that  the  respondents  as  plaintiffs 
in  the  counter-claim  could  wholly  disregard 
what  was  looked  upon  merely  as  an  invalid 
attempt  at  variation  and  could  set  up  a 
breach  of  the  original  agreement  as  remaining 
for  this  purpose  unaltered.  It  seems  to  have 
been  thought  that  this  conclusion  covered  the 
whole  ground,  and  disposed  of  the  matter  in 
controversy.  The  authority  relied  upon  was 
Noble  V.  Ward,  L.  R.  1  Exch.  117,  L.  R.  2 
Exch.  135.    The  judgments  there  interpreted 


the  17th  section  of  the  Statute  of  FrandB 
as  establishing  the  same  rule  as  the  Ath,  a 
rule  which  the  apparently  still  more  emphatic 
expression  in  the  17th  section  "shall  not  be 
allowed  to  be  good"  rendered  the  easier  io 
recognize.    The  decision  was  one  of  hi^h  au- 
thority, for  it  was  first  given  in  the   Court 
of  Exchequer  by  Bramwell,  B.,  on  behalf  of 
that  Court,  and  it  was  afterwards  affirmed  in 
the  Exchequer  Chamber  in  [17]  a  judgment 
which   Willes,   J.,   delivered  on  behalf   of  a 
Court  consisting  of  Blackburn,  Mellor,  Monta- 
gue Smith,  and  Lush,  JJ.,  as  well  as  himself. 
Neither  Bramwell,  B.,  nor  Willes,  J.«  draw 
any    distinction    between   the  terms   of    the 
17th  and  the  4th  sections  of  the  Statute  of 
Frauds,   and   from   the  authorities  referred 
to  by  them  it  appears  as  though  no  such  dis- 
tinction was  in  their  minds.    Lindley,  J.,  in 
delivering  the  judgment  of  the  0>urt  of  Com- 
mon Pleas  in  Hickman  v.  Haynes^  L.  R.  10 
C.  P.  598,  seems  to  take  the  same  view. 

Xow  the  important  point  here  is  to  see, 
not  merely  what  Noble  v.  Ward,  L.  R.  1  Exch. 
117,  L.  R.  2  Exch.  136,  decided,  but  what  it 
did  not  decide.  I  think  that  it  did  not  decide, 
as  the  Court  of  Appeal  appear  to  have  sup- 
posed, that  an  agreement  which  complied  with 
the  statute  could  not  have  an  end  put  to  it  by 
a  subsequent  parol  agreement.  The  action 
had  been  brought  on  a  valid  written  contract 
for  the  sale  of  goods  of  more  than  101.  in 
value,  to  be  delivered  at  certain  timea.  The 
times  of  delivery  under  this  agreement  were 
sought  to  be  treated  as  varied  by  a  parol 
agreement.  The  question  was  whether  what 
had  happened  was  that  the  old  contract  was 
gone.  It  was  held  that,  on  the  facts,  there 
was  no  giving  up  of  the  old  contract  independ- 
ently of  the  effect  of  such  variations  as  had 
been  attempted  to  be  imported  by  the  new  one. 
There  had  been  a  still  earlier  written  contract 
than  that  sought  to  be  varied,  apparently  a 
formal  document,  and  it  was  treated  as  effec- 
tively cancelled  by  the  language  of  the  very 
parol  contract  which  was  held  inoperative 
to  merely  vary  the  terms  of  the  formal  con- 
tract which  followed  the  first.  What  was 
really  decided  was  that  while  the  parties 
might  have  entered  into  a  parol  contract  to 
rescind  simpliciter  the  second,  just  as  they 
had  so  rescinded  the  first,  they  had  not  done 
BO.  As  to  the  second,  they  had  simply  made 
a  new  parol  contract  which  sought  to  vary 
the  mode  of  carrying  the  second  one  into  ef- 
fect. In  one  sense,  no  doubt,  the  intention 
was  to  rescind,  for  the  novation  attempted 
to  be  effected  by  the  final  parol  <  contract 
would,  if  valid,  have  established  a  new  eon- 
tract  containing  as  an  entirety  the  old  terms 
together  with  and  as  modified  by  the  new 
terms  incorporated.  But  this  could  only  have 
amounted  to  a  partial  rescission,  or,  in  other 
words,  a  mere  variation;  and,  as  Willes,  J., 
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pointed  out  in  the  Exchequer  Chamber,  the 
question  [18]  whether  there  had  taken  place 
an  independent  and  complete  reecission,  if  it 
had  been  really  raised,  must  under  the  cir* 
<;um8tance8  have  formed  a  separate  question 
for  the  jury,  a  question  which  in  fact  was 
not  put.  What  was  therefore  decided  was 
merely  that  where  parties  enter  into  an  in- 
valid contract,  which  purports  to  vary,  and 
only  to  that  extent  to  supersede  or  rescind,  an 
earlier  written  contract,  the  later  one  does 
not  operate  validly.  It  was  not  decided  by. 
Noble  V.  Ward,  L.  R.  1  Exch.  117,  L.  R.  2 
Exch.  135,  that  the  Statute  of  Frauds  pre- 
vents a  parol  agreement,  if  it  plainly  pur- 
ports to  do  so,  from  rescinding  in  its  entirety 
a  previous  written  contract.  Even  although 
itself  incapable  of  being  sued  on,  a  parol  con- 
tract may  have  that  effect.  The  question  is 
whether  there  is  an  intention  in  any  event 
to  rescind,  independent  of  any  further  inten- 
tion which  may  exist  to  substitute  a  second 
contract.  I  think  tha^  Noble  v.  Ward,  L.  R. 
1  Exch.  117,  L.  R.  2  Exch.  135,  affirms  what 
seems  to  result  from  principle,  that  in  such 
a  case  the  agreement  to  rescind  must  receive 
effect. 

Even  if  Noble  ▼.  Ward,  L.  R.  1  Exch.  117, 
L.  R.  2  Exch.  1S6,  can  be  taken  as  a  de- 
cision confined  to  the  17th  section,  which 
I  think  if  ought  not  to  be,  the  authori- 
ties in  equity  to  which  I  have  referred  es- 
tablished the  principle  clearly  as  regards  the 
4th  section  of  the  Statute  of  Frauds  and  of 
the  Sale  of  Goods  Actw  No  doubt  it  is  not  to 
be  found  in  the  expressed  worda  of  the  sec- 
tions. But  if  the  construction  placed  by  the 
Courts  on  such  words  is  not  accepted  injus- 
tice will  result.  Fbr  it  would  then  be  in  the 
power  of  a  defendant  to  insist  that  the  con- 
tract to  be  sued  on  by  the  plaintiff  must  be 
the  entire  new  contract  comprising  the  old 
one  with  the  parol  variations,  and  then  to 
defeat  the  plaintiff  by  setting  up  the  statute. 
The  Courts,  in  order  to  avoid  this  result,  have 
read  the  language  as  implying  that  the  orig- 
inal formal  contract  is  net,  in  any  question 
of  evidence  in  proceedings,  to  be  treated  as 
varied  by  a  subsequent  contract  which  is  in- 
formal, and  therefore  of  imperfecjb  obligation. 
But  this  reason  obviously  does  not  apply  to 
a  complete  rescission  by  parol,  which  does 
not  seek  to  set  up  a  new  contract  to  be  sued 
on,  but  merely  terminates  existing  relations. 

Accordingly  while  a  parol  variation  of  a 
contract  required  to  be  in  writing  cannot  be 
given  in  evidence,  the  very  authorities  which 
lay  down  this  principle  also  lay  down  not 
less  clearly  that  parol  evidence  is  admissible 
to  prove  a  total  abandonment  or  rescission. 
[19]  Now  there  is  no  reason  why  this  should 
not  be  done  through  the  instrumentality  of  a 
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new  agreement  which  does  not  comply  with 
the  statutory  formalities,  just  as  readily  as 
by  any  other  mode  of  mutual  assent  by  parol. 
What  is»  of  course,  essential  is  that  there 
should  have  been  made  manifest  the  intention 
in  any  event  of  a  complete  extinction  of  the 
first  and  formal  contract,  and  not  merely  the 
desire  of  an  alteration,  however  sweeping,  in 
terms  which  still  leave  it  subsisting. 

The  Court  of  Appeal  in  the  present  case 
indorsed  with  their  approval  the  judgments 
of  the  Divisional  Court  in  Williams  v. 
Moss'  Empires  [1915]  3  K.  B.  242,  de- 
livered by  Shearman,  J.,  and  Sankey,  J., 
and  followed  these  judgments.  My  Lords, 
it  is  with  hesitation  that  I  differ  from  any 
statement  of  the  law  by  these  two  able  judges, 
just  as  I  always  hesitate  in  differing  from 
Swinfen  Eady,  L.  J.,  and  Bankes,  U  J.  But 
consideration  has  satisfied  me  that  Williams 
V.  Moss'  Empires  [1915]  3  K.  B.  242,  247, 
248,  was  a  more  than  doubtful  decision. 
Th^e,  under  a  contract  in  writing  which  was 
not  to  be  performed  with  a  year,  the  plaintiff 
had  been  engaged  by  the  defoidants  to  act  at 
their  theatre  on  certain  terms  which  included 
the  payment  of  salary  at  a  specified  rate. 
During  the  currency  of  the  contract,  and 
within  less  than  a  year  from  ita  termination, 
the  parties  verbally  agreed  to  a  variation  of 
the  plaintiff's  salary  for  a  part  of  the  re- 
mainder of  the  term  of  the  engagement.  Sub- 
sequently the  plaintiff  sued  the  defendants 
to  recover  salary  earned  since  the  verbal 
agreement  at  the  rate  specified  in  the  original 
contract.  It  was  held  that  the  verbal  agree- 
ment, being  one  which  was  to  be  performed 
within  a  year,  and  therefore  not  within  the 
Statute  of  Frauds,  was  admissible  in  evidence 
to  prove  that  the  parties  had  substituted  for 
the  original  contract  a  new  contract  embody- 
ing the  variation  as  to  salary  along  with  the 
unaltered  terms  of  the  original  contract.  The 
statement  of  the  law  made  by  Byrne,  J.,  in 
Vezey  v.  Rashleigh  [1904]  1  Ch.  634,  to 
which  I  have  already  referred  as  following  the 
previous  decisions  of  Sir  William  Grant  and 
Lord  Lyndhurst,  was  criticised  as  inadequate. 
It  was  said  that  Noble  v.  Ward,  L.  R.  1 
Exch.  117,  L.  R.  2  Exch.  135,  and  other  cases 
had  laid  down  the  law  more  correctly  as 
being  that  where  an  agreement  varying  an 
[20]  agreement  which  would  be  invalid  if  it 
were  not  in  writing  "ia  itself  of  such  a  char- 
acter that  is  bound  to  be  in  writing,"  then, 
nnlesa  it  is  in  writing,  it  cannot  be  relied 
on,  but  that  it  is  otherwise  when  it  need  not 
itself  be  in  writing.  The  authorities  were 
Baid  l»y  Shearman,  J.,  to  have  left  it  open 
to  the  Court  to  hold  that  "if  there  ^s  nothing 
in  the  terms  of  the  new  contract  which  neces- 
sitates a  written  contract,  then,  although  the 
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original  contract  was  one  which  was  bound 
to  be  in  writing,  the  new  parol  contract  can 
be  enforced  because  although  it  is  not  in 
writing  it  is  nevertheless  an  effective  con- 
tract." Sankey,  J.,  put  the  same  view  in 
other  words:  "A  contract  which  in  com- 
pliance with  the  Statute  of  Frauds  is  in  writ- 
ing may  be  rescinded  by  a  new  agreement. 
The  new  agreement  may  be  one  which  in 
order  to  be  enforceable  is  required  to  be  in 
writing  or  it  may  be  one  which  is  valid 
though  it  is  not  in  writing.  If  it  is  one  which 
is  required  to  be  in  writing  and  is  not  in 
writing  it  is  unenforceable  and  cannot  be 
treated  as  evidence  that  the  original  contract 
has  been  rescinded,  and  the  original  contract, 
therefore,  remains  in  force.  But  if  the  new 
agreement  is  in  writing,  or,  if  verbal,  is  one 
which  need  not  be  in  writing,  the  new  agree- 
ment is  valid  and  the  original  contract  is  re- 
scinded." 

My  Lords,  I  find  myself  unable  to  agree 
with  this  statement  of  the  law,  which  appears 
to  me,  to  begin  with,  to  put  absolute  rescis- 
sion on  the  same  footing  with  variation.  In 
so  far  as  it  does  this  it  is  inconsistent  with 
the  authorities  in  the  Court  of  Chancery  to 
which  I  have  referred  and  which  were,  in  my 
opinion,  correctly  applied  by  Byrne,  J.,  in 
Vezey  v.  Rashleigh  [1904]  1  Ch.  634.  Nor 
does  it,  for  the  reasons  I  have  already  given, 
appear  to  me  to  derive  any  supfport  from 
Noble  V.  Ward,  L.  R.  1  Exch.  117;  L.  R.  2 
Exch.  135,  or  for  that  matter  from  the  pre- 
ponderance of  the  views  expressed  in  the  ear- 
lier decisions  of  the  common  law  Courts 
which  were  cited  and  considered  in  the  course 
of  the  latter  case. 

But  the  difficulty  does  not  end  here.  If  the 
Divisional  Court  were  right,  an  agreement 
which  is  not  in  writing,  and  if  it  stood  by 
itself  would  not  be  required  to  be  so  by  the 
statute,  can  v»Ty  the  terms  of  an  antecedent 
agreement  pat  into  writing  so  as  to  comply 
with  requirements  imposed  by  the  statute. 
This  appears  to  me,  for  reasons  whieh  I  have 
already  stated,  to  be  at  variance  with  both 
principle  and  autiiority,  and  I  cannot  assent 
to  the  proposition.  [21]  Now  the  Court  of 
Appeal  in  the  present  case  adopted  the  views 
of  Shearman,  J.,  and  Sankey,  J.,  as  expressed 
in  the  passages  I  have  cited  from  their  judg- 
ments, and  I  am  therefore  compelled  to  differ 
from  the  opinion  they  have  expressed  as  a 
statement  of  the  law  upon  the  subject. 

My  Lords,  I  have  come  to  the  conclusion 
that  what  happened  in  April,  1915,  as  evi- 
denced by  the  letter  of  April  22,  amounted  to 
a  complete  reseission  and  abandonment  of  the 
old  i^eement  6f  September  24,  1914,  and  the 
substitution  of  a  completely  new  and  self-con- 
tained agreement.  The  letter  purports  to 
set  out  the  result  of  a  conversation  between 
the  representatives  of  the  appellant  and  the 


respondents  which  took  place  just  before  it, 
and  it  is  of  course  the  only  admissible  evi- 
dence of  the  terms  then  arranged.  The  pro- 
ceedings in  the  old  action  are  to  be  with- 
drawn and  the  sum  of  301.  is  to  be  allowed 
to  the  respondents  to  meet  expenses  incurred 
through  not  being  able  to  fulfil  orders,  be- 
cause, no  doubt^  of  the  asserted  breach  of 
contract  by  the  appellant. 

Then  the  amount  due  to  the  appellant  on 
his  account  for  goods  already  delivered  is  to 
be  left  over  for  three  months  so  as  to  give 
to  the  respondents  the  opportunity  of  selling 
the  goods  already  delivered,  and  the  goods  not 
delivered  are  to  be  kept  for  the  respondents 
if  they  choose  to  ask  for  them.  I  think  that 
there  is  here,  in  the  first  place,  a  good  ac- 
cord and  satisfaction  after  breadi  which  dis- 
charged any  right  of  action  for  damages 
which  had  accrued  to  the  respondents.  In 
the  second  place,  I  think  that  although  the 
letter  does  not,  so  far  as  liability  on  the  part 
of  the  appellant  is  ccmcemed,  comply  with  the 
requirements  of  the  Sale  of  Goods  Act,  either 
as  regards  signature  or  as  regards  sufficiently 
setting  out  the  description  of  the  goods  or 
all  the  terms  of  the  bargain  relating  to  them, 
it  not  the  less  disoloees  a  definite  and  self- 
subsisting  parol  agreement  to  abrogate  alto- 
gether the  existing  arrangements  under  the 
agreement  of  September  24,  1914,  which  was 
no  longer  to  be  in  force.  I  draw  the  infer- 
ence frcnn  the  letter  as  read  with  referent  to 
the  circumstances  of  the  case  that  the  new 
arrangement  was  to  be  a  complete  settlement 
of  the  dispute  and  to  initiate  new  relations 
between  the  parties. 

If  I  am  right  in  this,  the  appeal  succeeds 
and  should  be  allowed  with  costs. 

[22]  LoBD  DuNOiN. — ^My  Lords,  I  do  not 
recapitulate  the  circumsts^ces  of  the  case, 
as  they  have  beat  fully  set  out  by  iiie  noble 
Lord  on  the  Woolsack.  For  the  sake  of  clear- 
ness and  brevity  I  shall  eaU  the  contract  of 
September  24,  1914>  contract  A  and  the 
agreement  of  April  20,  1915,  contract  B.  As 
to  oontraet  B,  there  is  no  memorandum  in 
writing  sufficient  to  satisfy  s.  4  of  the  Sale 
of  Goods  Act,  if  that  section  applies  to  it; 
and  its  ^erms  have  been  held  to  be  for  the 
purposes  of  this  case  set  out  in  the  letter  of 
Apnl  22,  1915.  It  is  admitted  that  (1)  the 
l^al  proceedings  which  had  been  instituted  in 
respect  of  breaches  of  contract  A,  which  eon- 
aisted  of  claim  and  eounter-claim»  were  with- 
drawn; (2)  ike  account  for  goods  delivered 
under  contract  A  was  left  over  for  three 
montiie;  (8 )  301.  was  *lk>wed  m  credit  by  the 
plaintiff  to  the  defendants.  Upon  these  facts 
the  case  falls  to  be  decided. 

My  Lords,  the  case  raises  points  of  law  of 
great  nicety,  chiefly  for  the  reason  that  there 
is  a  mass  of  authoritv,  not  alwavs  consistent, 
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<iBaIiiig  with  questionB  akin  to  the  qu99tioiis 
here  raised;  and  that  there  is  a  great  reai»an- 
dbility  on  anyone  in  your  Lordships'  House 
"Who  attempts  to  lay  down  general  rules,  and 
in  so  doing  may  seem  to  run  counter  to  the 
<dicta  of  learned  judges  in  the  past.  Nor  has 
the  case  been  made  easier  by  the  somewhat 
peculiar  manner  in  which  it  was  treated  by 
the  parties  and,  in  consequence  of  their  atti- 
tude, by  the  Courts  below. 

The  action  is  for  the  value  of  goods  sold 
and  delivered  to  the  amount  of  8881.  4s.  It  is 
not  expressly  founded  on  any  contract,  al- 
though the  goods  were  doubtless  delivered  un- 
der contract  A.  The  defense  admits  the  claim 
as  for  goods  sold  and  delivered,  then  sets  out 
contract  B,  and  averring  breach  counter-claims 
under  that  contract.  It  is  true  that  in  the 
pleading  there  is  made  an  alternative  claim 
as  for  breach  of  contract  A,  but  before  the 
trial  judge  the  whole  case  for  the  counter- 
claim was  put  and  urged  on  the  assumption 
that  contract  B  was  the  ruling  contract  and 
that  the  breach  had  tak^n  place  under  it.  The 
trial  judge  found  in  fact  that  in  terms  of 
contract  B  the  defendants  were  bound  to  pay 
8882.  at  the  end  of  July,  being  the  date  of 
the  expiry  of  the  three  months;  that  they 
positively  refused  to  do  so ;  and  on  these  f iicts 
he  held  that  the  counter-claim  failed.  It  is  a 
little  •  difficult  to  say  whether  the  learned 
judge  held  the  counter-claim  to  faO  because 
this  nuiintained  attitude  [23]  of  the  defend- 
ants amounted  to  a  repudiation  of  the  con- 
tract ;  or  upon  the  ground  that  as  the  defend- 
ants never  asked  for  delivery,  except  coupled 
with  the  assertion  that  they  refused  to  pay 
the  8882.  until  delivery  was  made,  that  was 
tantamount  to  the  defendants  never  really 
asking  for  delivery  at  all.  On  the  learned 
judge's  announcing  his  decision  counsel  for 
the  plaintiff  said  that  he  had  a  point  which 
he  had  not  been  able  to  bring  forward,  name- 
ly, that  contract  B  was  unenforceable  under 
the  4th  section  of  the  Sale  of  Goods  Act,  and 
therefore  could  not  be  the  foundation  of  a 
counter-claim.  To  this  counsel  for  the  de- 
fendants retorted  that  if  that  were  so  he 
might  go  back  to  the  original  contract,  to 
which  counsel  for  the  plaintiff  replied  that 
he  was  prepared  to  deal  with  that  argument. 
The  matter  then  dropped. 

In  the  Court  of  Appeal,  the  learned  judges 
having  seemingly  indicated  that  they  were 
not  prepared  to  agree  with  the  view  of  the 
learned  trial  judge  as  to  the  application  of 
the  facts  to  contract  B,  the  plaintiff  brought 
forward  his  argument  that  s.  4  of  the  Sale 
of  Goods  Act  applied  to  contract  B.  This 
was  resisted  by  the  defendants'  counsel,  as 
appears  from  the  judgment  of  Swinfen  Eady, 
L.J.,  who  says:  "The  question  is,  was  the 
contract  of  April  22  an  agreement  which  is 
within   the   section   and   ouQ;ht   it   to   be   in 


V.  BAKOir.  1206 

A.  C.  I. 

writing?  Waa  it  an  agreement  for  the  sale 
of  goods?  It  is  contended  by  the  defendants 
that  it  was  not."  The  defendants,  however, 
found  salvation  in  the  defeat  of  their  argu- 
ment, for  the  Court  of  Appeal,  deciding 
against  them  that  contract  B  did  fall  within 
the  section,  proceeded  to  say  that  the  case 
was  ruled  by  the  case  of  Noble  v.  Ward,  L.  R. 
1  Exch.  117,  L.  R.  2  Exch.  136,  and  gave 
judgment  for  the  counter-claim  upon  the 
alternative  plea  for  breach  of  the  original  con- 
tract A,  a  view  which  seems  to  .have  been 
unpressed  by  the  defendants  themselves.  Ac- 
cordingly, as  the  appeal  now  stands  before 
your  Lordships'  House,  the  question  to  be 
first  decided  is  whether,  assuming  that  con- 
tract B  is  within  the  section,  the  present  case 
really  falls  within  the  decision  in  Noble  v. 
Ward,  L.  R.  1  Exch.  117,  L.  R.  2  Exch.  135. 

My  Lords,  let  me  first  say  that  I  unhesi- 
tatingly accept  Noble  v.  Ward,  L.  R.  1  Exch. 
117,  L.  R.  2  Exch.  135,  as  well  .decided  and 
laying  down  correct  law.  The  judgment  in 
the  Exchequer  was  the  judgment  of  Pollock, 
C.B.,  and  Bramwell,  Channell,  and  Pigott, 
BB.  In  the  Exchequer  Chamber  [24]  the 
judgment  was  given  by  Willes,  J.,  and  was 
concurred  in  by  Blackburn,  Mellor,  Montague 
Smith,  and  Lush,  J  J.  He  would  be  a  bolder 
iconoclast  than  I  am  who  should  say  that  a 
judgment  restii^  on  the  authority  of  such 
names  did  not  correctly  set  forth  the  law  of 
England.  But  now  comes  the  question  of 
what  exactly  it  was  that  Noble  v.  Ward,  L.  R. 
1  Exch.  117,  L.  R.  2  Exch.  135,  decided,  and 
that  is  not  so  easy  to  determine  as  might  be 
expected.  For  in  truth  there  are  three  possi- 
ble views  of  the  true  effect  of  Noble  v.  Ward, 
L.  R.  1  Exch.  117,  L.  R.  2  Exch.  1.35.  I  shall 
examine  each  of  them.  First,  there  is  the 
view,  strongly  contended  for  by  the  appellant 
at  your  Lordships'  Bar,  that,  inasmuch  as 
the  transaction  in  that  case  fell  within  the 
17th  section  of  the  Statute  of  Frauds,  which 
uses  the  expression  "No  contract 
shall  be  allowed  to  be  good  except,"  etc.,  it 
was  entirely  void,  and  as  such  could  effect 
nothing  either  way  by  rescission  or  variation 
of  the  anterior  contract;  and  that  as  the  4th 
section  of  the  Sale  of  Goods  Act,  like  the  4th 
sediion  of  the  Statute  of  Frauds,  does  not 
make  void  a  contract,  but  only  prevents  en- 
forcing it,  contract  B  in  this  case,  though  not 
enforceable,  might  yet  serve  as  a  defense  to 
get  rid  of  contract  A. 

My  Lords,  it  is  quite  true  that  in  the 
Exchequer  Chamber,  Willes,  J.,  uses  the  ex- 
pressions "invalid"  and  "void,"  and  I  confess 
if  I  could  have  read  the  case  as  reported 
in  the  Exchequer  C)i amber  apart  from  all 
other  authorty,  I  should  have  come  to  the 
conclusion  that  that  was  the  ground  of  judg- 
ment, and  that,  to  say  the  least  of  it,  the 
question  was  still  open  when  you  had  some- 
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thing  to  which  0.  4  applied  and  b.  17  did  not. 
But,  on  the  best  consideration  I  can  gire,  I 
do  not  think  that  would  be  a  safe  view.  For 
Lord  Blackburn,  who  was  a  party  to  the  judg- 
ment, distinctly  said  in  the  case  of  Maddison 
V.  Alderson,  8  App.  Cas.  467,  488,  in  this 
House:  "I  think  it  is  now  finally  settled 
that  the  true  construction  of  the  Statute 
of  Frauds,  both  the  4th  and  the  17th  sec- 
tions, is  not  to  render  the  contracts  with- 
in them  void,  still  less  illegal,  but  is  to 
render  the-  kind  of  evidence  required  in- 
dispensible  when  it  is  sought  to  enforce 
the  contract."  And  Brett,  L.  J.,  in  Britain 
V.  Rossiter,  11  Q.  B.  D.  123,  127,  says: 
"In  my  opinion  no  distinction  exists  between 
the  4th  and  17th  sections  of  the  statute." 

In  view  of  these  opinions  I  am  inclined  to 
think  that  although,  [25]  doubtless,  Nobld 
V.  Ward,  L.  R.  1  Exch.  117,  L.  R.  2  Exch. 
135,  proceeded  on  the  17th  section,  yet  the 
judgment  would  have  been  the  same  had  there 
only  been  the  4th  in  question. 

The  second  interpretation  in  that  which 
the  Court  of  Appeal  have  here  given,  adopt- 
ing and  relying  on  the  views  of  Shearman  and 
Sankey,  JJ.,  in  the  case  of  Williams  v.  Moss' 
Empires  [1915]  3  K.  B.  242,  248.  It  is 
most  succinctly  put  by  Sankey,  J.,  in  that 
case:  "A  contract  which  in  compliance  with 
the  Statute  of  Frauds  is  in  writing  may  be 
rescinded  by  a  new  agreement.  The  new 
agreement  may  be  one  which  in  order  to  be 
enforceable  is  required  to  be  in  writing,  or  it 
may  be  one  which  is  valid  though  it  is  not 
in  writing.  If  it  is  one  which  is  required 
to  be  in  writing  and  is  not  in  writing,  it  is 
unenforceable  and  cannot  be  treated  as  evi- 
dence that  the  original  contract  has  been 
rescinded,  and  the  original  contract,  there- 
fore, remains  in  force.  But  if  the  new 
agreement  is  in  writing,  or,  if  verbal,  is  one 
which  need  not  be  in  writing,  the  new  agree- 
ment is  valid  and  the  original  contract  is 
rescinded."  It  must  be  kept  in  view  that  this 
statement  of  the  law  is  given  after  Shearman, 
J.,  had  cited  the  series  of  cases  Goss  v.  Nu- 
gent, 5  B.  A  Ad.  58,  27  E.  C.  L.  33;  Noble 
V.  Ward,  L.  R.  1  Exch.  117,  L.  R.  2  Exch. 
135;  Stead  v.  Dawber,  10  Ad.  &  El.  67, 
37  E.  C.  L.  57;  Giraud  v.  Riclimond  (1846) 
2  C.  B.  835,  62  E.  C.  L.  836;  Marshall  v. 
Lvnn  [1840]  6  M.  &  W.  109;  and  Stowell  v. 
Robinson  [1837]  3  Bing.  N.  Cas.  928,  32 
E.  C.  L.  386.  It  will  be  noticed  at  once  that 
the  learned  judge  ignores  the  distinction  be- 
tween variation  and  rescission.  The  con- 
tract with  which  he  was  dealing  was  obvious- 
ly a  case  of  variation.  There  had  been  an 
engagement  for  three  years  at  a  certain 
salary.  A  verbal  arrangement  was  made 
whereby  the  amount  of  sair  *y  was  altered; 
all  other  terms  of  the  original  contract  re- 


malned.  Indeed,  the  learned  judge  sajB  ia 
BO  many  words  tiiat  no  sneh  distinction  ex* 
ists  where  the  alteration  is  a  material  one. 
He  says:  "I  think  some  confusion  has  arisen 
from  the  use  of  the  words  'variation  of  a  con- 
tract.' The  result  of  varying  the  terms  of  an 
existing  contract  is  to  produce,  not  the  origi- 
nal contract  with  a  variation,  but  a  new  and 
different   contract." 

My  Lords,  I  find  myself  unable  to  sub- 
scribe to  this  view.  The  difference  between 
variation  and  rescission  is  a  real  one,  and  is 
[26]  tested,  to  my  thinking,  by  this:  In 
the  first  case  here  are  no  such  executory 
clauses  in  the  second  arrangement  as  would 
enable  you  to  sue  upon  that  alone  if  the  first 
did  not  exist ;  in  the  second  you  could  sue  on 
the  second  arrangement  alone,  and  the  first 
contract  is  got  rid  of  either  by  express  words 
to  that  effect,  or  because,  the  second  dealing 
with  the  same  subject-matter  as  the  first  but 
in  a  different  way,  it  is  impossible  that  the 
two  should  be  both  performed.  When  I  say 
you  could  sue  on  the  second  alone,  that  does 
not  exclude  cases  where  the  first  is  used 
for  mere  reference,  in  the  same  way  as  you 
may  fix  a  price  by  a  price  list,  but  where  the 
contractual  force  is  to  be  found  in  the  second 
by  itself. 

Now  each  and  every  of  the  eases  cited 
(leaving  aside  for  the  moment  Noble  v.  Ward, 
L.  R.  1  Exch.  117,  L.  R.  2  Exch.  135)  were  at- 
tempts to  vary;  in  not  one  of  them  was  it 
a  case  of  rescission.  Noble  v.  Ward,  L.  R.  1 
Exch.  117,  L.  R.  2  Exch.  135,  though  also 
a  case  of  attempted  variation  and  decided 
as  such,  yet  had  in  it  the  distinction  which 
Shearman,  J.,  ignores.  In  that  case  there 
were  what  Lord  Bramwell  called  contracts 
A,  B,  and  G.  A  and  B  were  in  writing,  C 
was  a  parol  contract.  It  was  entered  into 
when  A  and  B  were  both  extant  and  par- 
tially performed.  Now  it  was  held  that  C 
could  not  vary  B,  but  there  was  no  difficulty 
made  as  to  its  rescinding  A.  I  do  not  mean 
that  this  was  decided  upon  adverse  con- 
tentions, for  neither  party  maintained  that 
A  was  to  go  on.  But  still  the  only  thing  that 
rescinded  or  abrogated  A  was  C,  and  had  the 
plaintiff  in  that  case  claimed  damages  under 
A  as  well  as  under  B  I  do  not  doubt  that  the 
plea  that  A  was  abrogated  would  have  been 
sustained.  This  brings  me  to  the  third  view 
of  Noble  v.  Ward,  L.  R.  1  Exch.  117,  L.  R. 
2  Exch.  135,  which  I  humbly  think  is  the  cor- 
rect one.  The  criterion  does  not  lie  in  the 
question  of  whether  the  later  contract  is  it- 
self a  contract  which  needs  to  be  in  writing. 
The  criterion  is  in  the  question  whether  what 
is  intended  to  be  effected  by  the  second  con- 
tract is  rescission  or  variation.  Noble  v. 
Ward,  L.  R.  1  Exch.  117,  L.  R.  2  Exch.  135, 
decided  that  if  the  second  contract  fell  wil^i- 
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in  the  statute  then  it  could  not  be, appealed  to 
to  vary  the  former;  but  it  did  not  decide 
that  it  could  not  be  appealed  to  to  rescind. 
Willes,  J.,  in  giving  judgment  and  speak- 
ing of  the  later  contract,  and  of  the  fact  that 
a  verbal  contract  to  rescind  simpliciter  was 
quite  good,  says:     "But  it  would  be  at  least 
a  question  for  the  jury,   [27]   whether  the 
parties  did  intend  to  rescind."    That  contract 
B,  if  it  falls  within  s.  4,  is  not  gone  altogether 
although  not  enforceable  is  clear  from  the 
passage  already  cited  from  Lord  Blackburn, 
and  the  like  is  said  in  the  game  case  by  Lord 
Selbome,  8  App.  Gas.  474 :    "It  has  been  deter- 
mined at  law  (and,  in  this  respect,  there  can 
be   no  difference   between   law   and   equity) 
that    the    4th    section    of    the    Statute    of 
Frauds  does  not  avoid  parol  contract^,  but 
only  bars  the  legal  remedies  by  which  they 
might   otherwise   have   been   ^iforced."     If, 
then,  the  contract  exists  its  existence  must 
be  treated  as  a  fact,  and  it  must  be  looked  at 
to  see  if  apart  from  enforceability  it  did  or 
did  not  put  an  end  to  the  former  contract. 
For  it  would  be  an  extraordinary  result  that 
although  a  parol  contract  to  rescind  a  written 
contract  is  good,  as  to  which  there  is  no 
doubt   (Goman  v.  Salisbury   (1684)   1  Vern. 
240;  and  Willes,  J.,  in  Noble  v.  Ward,  L.  R.  2 
Exch.  135),  yet  the  same  thing  cannot  hap- 
pen if  after  rescinding  the  first  contract  the 
parties  go  on  to  make  another  contract  which 
may  or  may  not  be  enforceable.    Accordingly, 
if  express  words  to  that  effect  are  used  there 
can  be  no  doubt.    It  seems  to  follow  that  im- 
plication may  do  as  well  as  express  words. 
But  here  there  must  be  a  note  of  warning.    If 
the  implication  be  no  more  than  this,  that  the 
second  contract  if  valid  would  displace  the 
first,  that  by  itself  is  not  enough,  for,  as 
Willes,  J.,  says  in  Noble  v.  Ward,  L.  R.  2 
Exch.  138,  "It  is  quite  in  accordance  with  the 
cases  of  Doe  v.  Courtenay   (1848)   11  Q.  B. 
702,    63   E.   C.   L.   702;    and  Doe   v.»  Poole 
(1848)   11  Q.  B.  713,  63  E.  C.  L.  713,  over- 
ruling the  previous  decision  of  Doe  v.  For- 
wood  (1842)  3  Q.  B.  627,  43  E.  0.  L.  627,  to 
hold  that,  where  parties  enter  into  a  contract 
which  would  have  the  effect  of  rescinding  a 
previous  one,  but  which  cannot  operate  ac- 
cording to  their  intention,  the  new  contract 
shall  not  operate  to  affect  the  previously  ex- 
isting rights.    This  is  good  sense  and  sound 
reasoning,  on  which  a  jury  might  at  least 
hold    that    there    was   no    such    intention.'' 
The  cases  there  cited  are  all  cases  of  surren- 
ders of  leases  upon  new  leases  granted  in 
which  it  was  held  that  the  surrender,  whether 
express  or  implied,  was  conditional  upon  the 
new  lease  being  good. 

I  now  turn  to  the  facts  in  this  case.  There 
had  been  alleged  [28]  breach  of  contract  A 
on  both  sides,  and  action  raised  with  counter- 
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claim.  Now  the  first  term  of  the  new  con- 
tract B  is  to  put  each  party  to  withdraw  legal 
proceedings;  then  to  give  three  months'  credit 
to  the  defendants  in  the  payment  of  a  sum 
admittedly  due  for  goods  already  delivered; 
then  to  allow  them  301,  in  satisfaction  of  the 
expenses  they  had  incurred  by  reason  of  non- 
delivery under  contract  A;  and  lastly  to  sub- 
stitute for  the  right  of  the  plaintiff  to  supply 
and  the  duty  of  the  defendants  to  take  277 
pieces  of  cloth,  an  option  on  the  defendants' 
part  to  take  them  if  they  pleased. 

My  Lords,  it  seems  to  me  impossible  to 
come  to  any  conclusion  on  this  but  that  the 
parties  agreed  that  the  old  contract  should 
be  abrogated.  I  use  the  word  "abrogate,"  be- 
cause I  think  it  is  a  better  word  than  "re- 
scind" when  you  deal  with  a  contract  which 
has  be^i  partly  implemented,  but  as  regards 
the  authorities  I  might  as  well  say  "rescind." 
Further,  as  r^ards  this  arrangement  tliertf 
cannot  be  a  restitutio  in  integrum.  The 
defendants  have  had  the  extended  credit,  have 
bad  the  301,  placed  to  their  credit,  and  have 
enjc^ed  an  option  not  to  take,  which,  if  the 
market  had  been  a  falling  one  instead  of  a 
rising  one,  they  would  probably  have  availed 
themselves  of;  and  these  advantages  have 
been  enjoyed  and  cannot  be  taken  away.  In 
respect  of  these  things  the  old  contract  was 
to  be  held  abrogated.  But  the  judgment  of 
the  Court  of  Appeal  leaves  the  defendants 
with  all  these  advantages  and  yet  holds  the 
old  contract  binding  still. 

I  am  fortified  in  my  view  by  a  passage  in 
Fry  on  Specific  Performance  (3rd  ed.).  Sect. 
1039  is  as  follows :  "But  where  the  new  con- 
tract is  relied  on  only  as  an  extinguishment 
of  the  old  one,  the  mere  fact  that  it  is  not 
in  writing,  and  so  could  not  be  put  in  suit, 
seems  to  be  no  ground  for  denying  its  effect 
in  rescinding  the  original  contract.  The  Stat- 
ute of  Frauds  does  not  make  the  parol  con- 
tract void,  but  only  prevents  an  action  upon 
it;  and  it  does  not  seem  to  be  necessary  to 
the  extinction  of  one  contract  by  another 
that  the  second  contract  should  be  actively 
enforced.  The  point  has  never,  it  is  believed, 
been  matter  of  decision.  But  in  point  of  prin- 
ciple it  seems  to  stand  on  the  same  footing  as 
a  simple  agreement  to  rescind." 

I  am  therefore  of  opinion  that  the  present 
case  is  not  ruled  by  Noble  v.  Ward,  L.  R. 
1  Exch.  117,  L.  R.  2  Exdi.  135,  because  the 
question  here  is  not  whether  contract  [29]  A 
was  varied  by  contract  B,  but  whether  it  was 
rescinded  by  contract  B,  and  on  the  facts 
I  hold  thtit  it  was. 

There  remains  the  question  whether  the 
defendants  can  sue  for  breach  of  contract  B 
in  so  far  as  that  contract  is  a  contract  for 
sale  of  the  277  pieces  of  cloth.  I  think  they 
cannot  for  several  reasons.    In  the  first  place, 
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I  think,  though  with  some  hesitation,  that  it 
falls  vrithin  the  4th  section  of  the  Sale  of 
Goods  Act,  and  cannot  therefore,  being  a 
parol  contract,  be  actively  enforced.  I  say 
"with  some  hesitation,"  because,  looking  at 
the  4th  section,  I  cannot  help  feeling  that  the 
section  was  meant  to  deal  with  what  I  may 
call  pure  contracts  of  sale,  and  not  contracts 
dealing  with  other  arrangements  as  well; 
and  I  have  felt  doubts  as  to  whether  when,  as 
here,  you  have  a  composite  arrangement,  deal- 
ing with  the  getting  rid  of  competing  claims 
under  an  old  ccmtract  as  well  as  providing 
for  the  supply  of  goods  in  the  future  by  way 
of  sale,  the  section  ought  to  apply.  But  on 
the  whole  I  have  come  to  the  conclusion  that 
in  so  far  as  implement  of  that  portion  which 
is  sale  is  asked  the  section  must  apply.  But 
further  and  apart  from  that,  and  taking  the 
case  as  it  was  taken  by  Bailhache,  J.,  I 
agree  with  the  conclusion  he  reached.  I 
think  that  the  maintained  attitude  of  the 
defendants  imder  no  circumstances  to  pay 
the  888Z.  unless  delivery  were  first  made  was 
equivalent  to  repudiation,  but  I  do  not  find 
such  an  unqualified  acceptance  on  the  plain- 
tiff's part  of  that  repudiation  as  to  amount  to 
rescission.  But  I  think  also  that  the  pay- 
ment of  the  888 {.  at  the  end  of  the  three 
months  was  a  consideration  going  to  the  root 
of  the  contract  because  it  was  the  counterpart 
of  the  plaintiffs  forbearance  to  sue  and  the 
grant  to  the  defendants  of  an  option  to  take 
instead  of  the  old  duty  to  take,  and  that  it 
was  not  in  the  position  of  an  ordinary  pay- 
ment of  instalment  which  would  make  the 
case  fall  within  the  lines  of  Mersey  Steel,  etc. 
Co.  V.  Naylor,  9  App.  Cas.  434.  Accordingly, 
being  a  stipulation  going  to  the  root  of  the 
contract,  the  defendants  have  all  along  been 
in  breach,  and  cannot  call  on  the  plaintiff  to 
implement  his  part;  and  thus  there  can  be 
no  damages. 

LoBD  Atkinson. — ^My  Lords,  I  concur. 

The  facts  of  this  case  have  been  already 
stated,  and  it  is  unnecessary  [30]  to  repeat 
them,  or  the  criticism,  in  which  I  concur,  on 
the  authorities  cited.  It  is  well  established, 
and  was  not  questioned  in  argument  on  this 
appeal,  that  the  parties  to  an  agreement  re- 
duced into  writing  may  rescind  that  agree- 
ment by  a  parol  agreement  subsequently 
entered  into  by  them  with  that  specific  inten- 
tion. There  can  be  no  doubt  that  it  is  quite 
competent  to  the  parties  to  a  written  agree- 
ment to  say  by  parol,  "Let  us  put  an  end  to 
this  agreement,"  and  if  that  be  so,  it  is,  I 
think,  equally  competent  for  them  to  say  by 
parol,  ''Let  us  put  an  end  to  this  agreement, 
start  afresh,  and  make  an  agreement  to  a 
particular  effect  in  substitution  for  the  first." 
Xn  my  view  this  would  be  so  though  it  might 


happen  that,  owing  to  some  statutory  pro- 
vision such  as  that  contained  in  the  4th  sec- 
tion of  the  Statute  of  Frauds,  the  parol 
agreement  could  not»  by  reason  of  its  not 
being  evidenced  in  a  pcurtieular  way,  be  en- 
forced at  law,  provided  the  intention  of  the 
parties  to  rescind  the  first  be  clear.  And 
this,  too,  whether  the  second  agreement  was 
entered  into  before  or  after  a  breach  of  the 
first. 

If  the  parol  agreement  were  absolutely  void 
it  might  possibly  be  otherwise;  but  owing  to 
the  terms  of  s.  4  of  the  Sale  of  Goods  Act, 
1893,  this  latter  question  does  not  arise  in 
this  case,  and  it  is  not,  in  my  view,  necessary 
to  decide  it.  That  section  merely  enacts  that 
a  contract,  for  the  sale  ol  goods  of  the  value 
of  10/,  or  upwards  shall  not  be  enioreeable  by 
action  unless  one  of  several  things  occurs, 
namely,  unless  the  buyer  shall  aceqpt  part 
of  the  goods  so  sold  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the 
contract,  or  in  part  payment  of  it,  or  unless 
some  note  or  memorandum  in  writing  of  tbe 
contract  be  maide  ajid  signed  by  th^  party  to 
be  charged  or  his  agent  in  that  behalf.  The 
very  fact  that  it  can  be  enforced  by  action 
if  any  one  of  these  several  things  be  done 
goes  to  show  that  the  contract  itself  is,  imder 
this  section  of  the  statute,  a  valid  contract, 
whatever  contracts  of  the  like  nature  may 
have  been  under  the  17th  section  of  the  Stat- 
ute of  Frauds.  In  Maddison  v.  Alderson,  8 
App.  Cas.  467,  488,  Lord  Blackburn  said: 
"I  think  it  is  now  finally  settled  that  the 
true  construction  of  the  Statute  of  Frauds, 
both  the  4th  and  the  17th  sections,  is  not 
to  render  the  contracts  within  them  void, 
still  less  illegal,  but  is  to  render  the  kind  of 
evidence  required  indispensable  when  it  is 
sought  to  enforce  the  contract."  I  do  not 
[31  ]  find  that  it  was  ever  seriously  questioned 
that  this  was  the  true  state  of  the  law  as  to 
the  4th  section  of  the  Statute  of  Frauds.  The 
doubt  was  as  to  whether  the  same  rule  applied 
to  the  17th  section,  or  whether  contracts 
within  it  not  in  writing  where  none  of  the 
particular  matters  specified  had  been  done 
were  not  absolutely  void.  There  is  nothing  in 
all  this  inconsistent  with  the  well  established 
rule  that  a  contract  which  the  law  requires 
to  be  evidenced  by  writing  cannot  be  varied 
by  parol :  Goss  v.  Nugent,  5  B.  &  Ad.  58,  27 
E.  C.  L.  33;  Stead  v.  Dowber,  10  Ad.  &  El,  57, 
37  E.  C.  L.  57 ;  Noble  v.  Ward,  L.  R.  1  Exch. 
117,  L.  R.  2  Exch.  ISo:  Sanderson  v.  Graves 
(1875)  L.  R.  10  Exch.  234.  The  foundation, 
I  think,  on  whicli  that  rule  rests  is  that 
after  the  agreed  variation  the  contract  of  the 
parties  is  not  the  original  contract  which  had 
been  reduced  into  writing,  but  that  contract 
as  varied,  that  of  this  lattei'  in  its  entirety 
there  is  no  written  evidence,  and  it  therefore 
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cannot  in  its  entirety  be  enforced.  There  is 
a  clear  distinction,  however,  between  cases 
such  as  these  and  cases  like  Ogle  v.  Vane, 
L  R.  2  Q.  B.  276,  L.  R.  3  Q.  B.  272,  where 
one  party  at  the  request  of  and  for  the  con- 
venience of  the  other  forbears  to  perform  the 
contract  in  some  particular  respect  strictly 
according  to  its  letter.  As,  for  instance, 
where  one  party,  bound  to  deliver  goods  sold 
upon  a  certain  day,  at  the  request  of  and  for 
the  convenience  of  the  other  postpones  deliv- 
ery to  a  later  day.  In  such  a  case  the  con- 
tract is  not  varied  at  all,  but  the  mode  and 
manner  of  its  performance  is,  for  the  reasons 
mentioned,  altered.  Moreover,  rescission  of  a 
contract,  whether  written  or  parol,  need  not 
be  express.  It  may  be  implied,  and  it  will 
be  implied  legitimately,  where  the  parties 
have  entered  into  a  new  contract  entirely  or 
to  ah  extent  going  to  the  very  root  of  the 
first  inconsistent  with  it:  Hunt  v.  South 
Eastern  Ry.  (1875)  46  L.  J.  C.  P.  87;  Thorn- 
hill  V.  Neats  (1816)  8  G.  B.  N.  S.  831,  98 
E.  G.  L.  831.  I  now  turn  to  the  new  agree- 
ment entered  into  in  the  present  case  on  April 
20,  1915,  and  contrast  its  provisions  with 
those  of  the  original  contract.  For  the  pur- 
pose of  this  comparison  I  assume  that  the 
new  agreement  is  correctly  embodied  in  the 
letter  of  the  respondents  dated  April  22, 
1915,  by  which  date  I  shall  hereafter  describe 
it. 

Antecedent  to  that  date  223  pieces  of  the 
serge  purchased  had  [32]  been  delivered, 
irregularly,  no  doubt,  and  occasionally  behind 
time,  but  still  delivered  and  accepted,  the 
contract  price  of  which  amounted  to  888Z.  4tf. 
The  last  delivery  took  place  on  March  6, 
1915.  In  the  months  of  December,  1914,  and 
January,  1915,  the  respondents  were  pressing 
for  more  regular  and  speedy  deliveries  of 
the  goods,  and  the  appellant  was  pressing  for 
the  payment  of  the  price  of  those  delivered. 
In  the  respondents*  letter  of  January  28, 
1915,  they  assert  the  rights  they  claim  to 
exercise.  The  important  passage  runs  thus: 
"Re  your  account  which  is  due  to-day, '  we 
beg  to  draw  your  attention  to  the  fact  that 
after  all  your  repeated  promises  you  are  not 
delivering  as  you  should,  and  we  consider  it 
perfectly  right  from  our  part  to  hold  this 
money  over  until  yon  fulfil  your  deliveries 
up  to  date.". 

The  sum  which  the  respondents  then  owed 
was,  as  appears  from  the  appellant's  state- 
ment of  claim  of  March  19,  1915,  5631.  6<. 
5d.  Three  deliveries  of  goods  were  made  sub- 
sequently to  the  date  of  this  letter,  the  con- 
tract price  of  which  amounted  to  3241.  lOt. 
7d.  On  March  19,  1915,  the  appellant  insti- 
tuted an  action  to  recover  this  sum  of  8881. 
4*.,  the  contract  price  of  all  the  goods  deliv- 
ered and  then  unpaid  for.  The  respondents 
on  April  17,  1916,  delivered  their  defense  and 
counter-claim.      They    did    not    dispute   the 
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appellant's  claim  for  8881.  4<.  On  the  con- 
trary, they  admit  it  subject  to  their  counter- 
claim. In  their  counter-claim  they  set  forth 
the  substance  of  their  contract  of  September 
24,  1914.  They  state  that  under  it  the  price 
of  the  serge  to  be  delivered  was  I9.  5d.  per 
yard,  that  10  pieces  of  blue  serge  and  15 
pieces  of  gray  were  to  be  delivered  within 
four  days  of  its  date,  10  additional  pieces 
of  blue  serge  within  seven  days  of  its  date, 
and  the  remainder  of  the  500  pieces  at  the 
rate  of  40  to  50  pieces  per  week  from  the 
expiry  of  this  period  of  seven  days,  and  that 
payment  for  the  pieces  delivered  was  to  be 
made  one  month  after  delivery,  less  2^  per 
cent  discount.  They  then  aver  that  the 
appellant  had  delivered  223  of  the  500  pieces, 
but  failed  to  deliver  277  pieces,  that  the 
market  price  of  the  serge  had  risen  to  2«. 
2d.  per  yard,  being  9d.  per  yard  higher  than 
the  contract  price,  and  they  claimed  to  re- 
cover that'  difference  on  the  24,930  yards 
comprised  in  the  undelivered  pieces.  Now  it 
will,  I  think,  be  found  that  every  important 
provision  of  this  contract  of  September  24. 
1914,  is  in  conflict  with  the  provisions  of  the 
new  [33]  agreement  of  April  22,  1915,  save 
and  except  the  price  of  the  serge. 

First,  the  sum  admitted  to  be  due,  8881. 
49.,  is  not  to  be  paid  at  once,  though  the  time 
for  payment  under  the  contract  of  September 
had  long  passed,  but  the  respondents  are  to 
have  three  months  extended  credit  for  the 
payment  of  it.  Secondly,  the  respondents  are 
released  from  all  obligations  to  take  deliv- 
ery of  any  portion  of  the  undelivered  277 
pieces.  Thirdly,  the  appellant  is  released 
from  his  obligation  to  deliver  the  portion  of 
those  pieces,  already  manufactured,  at  the 
rate  of  40  or  60  per  week,  or  at  any  other 
-  specified  rate.  Fourthly,  the  goods  already 
manufactured  are  to  be  kept  for  the  re- 
spondents if  they  ask  for  them.  No  time  is 
mentioned  within  which  they  must  ask  for 
them,  if  at  all,  and  it  is  not  very  clear  what 
this  provision  really  means.  It  is  certain, 
however,  that  it  is  inconsistent  with  the  pro- 
vision of  the  earlier  agreement  of  September, 
and  the  respondents  are  given  an  option,  to  be 
exercised  presumably  within  a  reasonable 
time,  to  demand  delivery  of  the  residue  of  the 
goods  then  unmanufactured,  giving  the  time 
necessary  for  their  manufacture.  In  addition 
the  legal  proceedings  are  to  be  withdravni,  all 
claim  for  damages  to  be  abandoned.  A  sum 
of  30{.  is  to  be  paid  to  the  respondents,  not  as 
damages  properly  so  called,  but  to  meet  the 
expenses  incurred  through  this  not  fulfilling 
of  the  orders  i.  e.,  presumably  the  respond- 
ents' order  or  demands  for  delivery;  and, 
lastly,  the  appellant  and  respondents  are  re- 
spectively to  bear  their  own  costs. 

It  is  quite  impossible,  in  my  opinion,  to 
reconcile  the  agreement  of  April  22.  1915. 
with  that  of  September  24  previoup.     With 
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the  exception  already  pointed  out  as  to  price, 
they  are  in  conflict  in  all  tliose  material  and 
fundamental  provisions  which  go  to  the  root 
of  each  of  them.  It  is,  I  think,  impossible 
to  arrive  at  any  rational  conclusion  as  to  the 
meaning,  aim,  and  effect  of  this  new  arrange- 
ment other  than  this,  that  it  was  the  clear 
intention  of  both  the  appellant  and  the  re- 
spondents to  put  aside,  in  their  future  deal- 
ings, the  original  agreement,  and  to  treat  it 
thenceforth  as  abandoned  or  nonexistent. 

The  contract  of  April  22,  1915,  is  not  an 
invalid  contract,  since  it  could  be  enforced 
in  its  entirety  against  the  respondents,  who 
have  in  their  signed  letter  of  that  date  pro- 
vided a  memorandum  of  its  [34]  contents 
sufficient,  as  against  them,  to  satisfy  the  stat- 
ute; but  if  so,  it  must  rescind  by  implication 
the  earlier  contract  over  which  it  is  to  prevail 
and  with  which  it  is  in  conflict.  The  fact 
that  the  respondents,  if  they  desired  to  en- 
force it  in  a  Court  of  law  against  the  appel- 
lant, would  not  have  the  written  evidence 
necessary  to  prove  it,  cannot,  in  my  view, 
prevent  its  operating  as  an  implied  rescission 
of  the  earlier  agreement.  Indeed,  all  the 
correspondence  of  the  parties  subsequent  to 
its  date  so  treats  it.  The  earlier  agreement  is 
never  referred  to  as  regulating  their  respec- 
tive rights  and  obligations.  It  seems  to  be 
treated  as  abrogated  and  abandoned. 

The  inclination  of  my  opinion  is  that  this 
new  agreement  is  an  agreement  for  the  sale 
of  goods  within  the  meaning  of  the  4th  section 
of  the  Sale  of  Goods  Act,  and  is  not  of  the 
nature  of  the  agreement  dealt  with  in  Foster 
V.  Dawber  (1851)  6  Exch.  839;  Bobson  v. 
Espie  (1857)  2  H.  &  N.  79;  and  Williams  v. 
Stern  (1879)  6  Q.  B.  D.  409.  For  these  rea- 
sons, apart  from  others,  I  think  the  decision 
of  the  Court  of  Appeal  enabling  the  respond- 
ents to  sue  by  counter-claim  for  the  breach 
of  the  agreement  of  September  24,  1914,  was 
erroneous  and  should  be  reversed.  Bailhache, 
J.,  as  I  understand  his  judgment,  practically 
nonsuited  the  respondents  on  their  own  case 
in  support  of  their  counter-claim  on  the 
ground  that  they  did  not  before  the  end  of 
July,  1915,  nor  since,  ever  give  a  firm  order 
for  the  delivery  oi  the  goods  under  the  agree- 
ment of  April  22,  1915 ;  that,  on  the  contrary, 
on  July  28,  1915,  although  the  period  of  their 
extended  credit  had  elapsed,  they  wrote  that 
they  would  pay  the  appellant's  account  if  he 
delivered  the  balance  of  the  blue  pieces  to 
complete  the  order  stated  in  the  letter  of 
April  22,  1915.  So  that,  taking  that  letter 
as  a  full  embodiment  of  the  terms  of  the 
new  contract,  the  respondents  were  acting  in 
violation  of  it  and  repudiating  it,  since  they 
were  bound  to  pay  the  sum  of  888^  4«.  for 
the  goods  actually  delivered  to  them  and 
admitted  by  them  to  be  due,  whether  the 
whole  or  any  portion  of  the  remaining  277 


pieces  were  delivered  or  not.  They  adhered 
to  the  attitude  thus  taken  up  to  the  end.  Hie 
Court  of  Appeal  differed  with  the  learned 
judge  on  this  point.  They  held  that  the 
respondents  by  their  letter  of  August  17, 
1917,  if  not  by  their  earlier  letters,  did  clearly 
exercise  the  option  reserved  to  them  by  the 
agreement  of  [35]  April  22,  1915.  The  first 
paragraph  of  that  letter  ran  thus: —  "Gen- 
tlemen,— We  are  surprised  you  have  not  re- 
plied to  our  letter  of  the  28th  July.  As  ex- 
plained in  that  letter  we  shall  be  glad  to  pay 
your  account  on  delivery  of  the  balance  of 
the  pieces  to  complete  the  order."  The  sec- 
ond thus:  "As  you  have  not  answered  we 
must  now  ask  you  to  deliver  the  balance  of 
the  blue  pieces  on  or  before  the  21st  Sep- 
tember, 1915.  Kindly  let  me  know  by  return 
of  post  if  you  will  do  this." 

Having  regard  to  this  latter  paragraph  I 
concur  with  the  Court  of  Appeal.  I  think  the 
letter  amounted  to  a  firm  order,  notwith- 
standing that  it  was  accompanied  by  an  il- 
legal claim  to  refuse  to  pay  the  888Z.  48.  until 
the  balance  of  the  pieces  had  been  delivered. 
The  result,  in  my  opinion,  is  that  the  respond- 
ents cannot  support  a  counter-claim  based 
either  upon  the  earlier  or  upon  the  later 
agreement.  Xot  on  the  former,  because  it 
has  been  rescinded,  not  upon  the  latter,  be- 
cause they  cannot  prove  it  in  a  Court  of  law 
by  a  note  or  memorandum  in  writing,  signed 
by  the  party  to  be  charged  as  defendant  in 
that  suit  by  the  counter-claim,  namely,  the 
present  appellant.  The  respondents  will,  of 
course,  have  to  pay  the  sum  of  8881.  48.  the 
price  of  the  goods  they  have  received-  The 
law  as  to  the  accord  and  satisfaction  of  a 
breach  of  an  agreement  was  much  discussed 
in  argument.  There  is  no  doubt  that  the 
general  principle  is  that  an  accord  without 
satisfaction  has  no  legal  effect,  and  that  the 
original  cause  of  action  is  not  discharged  as 
long  as  the  satisfaction  agreed  upon  remains 
executory.  Tliat  was  decided  so  long  ago  as 
1611  in  Peytoe's  Case  (1611)  9  Rep.  77b,  79b. 
If,,  however,  it  can  be  shown  that  what  a 
creditor  accepts  in  satisfaction  is  merely  his 
debtor's  promise  and  not  the  performance 
of  that  promise,  the  original  cause  of  action 
is  discharged  from  the  date  when  the  prom- 
ise is  made:  Sibree  v.  Tripp  (1846)  15  M.  & 
W.  23;  Hall  v.  Flockton  (1851)  16  Q.  B. 
1039,  71  E.  C.  L.  1039;  Evans  v.  Powis 
(1847)  1  Exch.  601.  In  the  view  I  take  as 
to  the  rescission  of  the  original  contract,  it  is 
unnecessary  for  me  to  express  an  opinion  as 
to  whether  the  agreement  of  April  22,  if  it 
had  not  amounted  to  a  rescission  of  the  oa-- 
lier  one,  would  have  come  within  the  princip!?^ 
of  these  authorities;  but  questions  were  raised 
as  to  which  no  authority  was  cited,  and 
which,  now  that  the  [36]  principles  of  equity 
prevail   oyer   those   of   common   law   in   all 
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Courts,  may  some  day  call  for  decision.  They 
are  of  some  nicety.  They  are  these.  If  in 
cases  of  the  kind  first  above  mentioned  part 
of  the  satisfaction  or  the  accord  be  given 
and  accepted  as  such,  but  the  whole  has  not 
been  given,  so  that  the  new  contract  is  not 
completely  performed,  can  the  person  accept- 
ing the  part  performance  sue  upon  the  orig- 
inal cause  of  action  without  restoring  or 
giving  credit  for  what  he  has  received  to  him 
who  gave  it,  and  if  the  part  performance 
be  of  such  a  nature  that  it  cannot  be  reared 
or  given  credit  for,  and  the  parties  be  put  in 
the  same  position  as  they  occupied  when  the 
original  breach  was  committed,  can  the  orig- 
inal cause  of  action  be  sued  upon?  And 
again,  in  cases  of  the  second  class,  can  the 
original  cause  of  action  be  sued  upon  if  Uie 
agreement  accepted  in  accord  and  satisfaction 
be  such  that,  though  valid,  it  cannot  be  sued 
upon  inasmuch  as  a  memoraadum  of  it  has 
iH>t  been  signed  by  the  party  to  be  charged, 
though  it  is  not  in  itself  an  invalid  contract? 
I  abstain  from  expressing  any  opinion  of  any 
of  these  points  in  the  desire  to  preserve  my 
freedom  of  action,  should  they  hereafter 
arise  before  me  for  decision. 

The   appeal   should,   I   think,   be  allowed 
with  coste  here  and  below. 

Lord  Pabmoob  {after  Btating  the  facia  m 
above). — ^My  Lords,  in  my  opinion,  the  de- 
termining factor,  on  which  the  appeal  de- 
pends, is  the  intention  of  the  parties  at  the 
time  when  the  parol  arrangement  was  made 
in  April,  1916.  This  question  is  one  of  fact, 
and  depends  on  the  conclusions  to  be  drawn 
from  the  acts  and  conduct  of  the  parties. 
The  parol  arrangement  does  not  comply  with 
the  conditions  of  s.  4,  subs.  1,  of  the  Sale  of 
Goods  Act,  1893,  and,  if  it  is  to  be  regarded 
as  a  contract  of  sale,  is  consequently  not 
enforceable  by  action  against  the  appellant. 
I  think  that  in  substance  the  contract  is  a 
contract  of  sale,  and  therefore  within  s.  4, 
subs.  1,  of  the  Sale  of  Goods  Act,  1893.  Some 
question  was  raised  at  the  hearing  before 
your  Lordships  as  to  the  terms  of  the  parol 
arrangement.  The  case  has,  however,  pro- 
ceeded throughout  on  the  basis  that  these 
terms  are  contained  in  the  note  of  April  22, 
1915,  and  it  is  unnecessary  to  further  con- 
sider the  evidence  under  this  head.  There 
can  be  no  doubt  that,  if  it  is  admissible  in 
evidence,  the  crucial  [37]  factor,  in  deter- 
mining the  conclusions  to  be  drawn  from  the 
acts  and  conduct  of  the  parties,  is  the  parol 
arrangement.  If  this  arrangement  expressed 
in  clear  language  an  intention  to  rescind  the 
earlier  contract  in  September,  it  would,  in  the 
absence  of  explanation,  be  decisive.  I  am 
unable  to  understand  any  principle  on  which 
It  can  be  said  that  the  terms  of  the  parol  ar- 
rangement are  not  admissible  in  determining 
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the  intention  of  the  parties  in  April,  1915.  If 
a  factor  of  such  importance  was  eliminated 
from  consideration  under  any  technical  rule, 
there  would  be  great  danger  of  coming  to  a 
conclusion  contrary  to  that  which  was  really 
intended  by  the  parties.  I  can  find  no  au- 
thority for  any  such  proposition,  and  it  is 
not  to  be  found  in  the  decision  of  Noble  v. 
Ward,  L.  R.  1  Exch.  117,  L.  R.  2  Exch.  135, 
to  which  frequent  reference  wag  made  during 
the  hearing  of  the  argument.  With  all  re- 
spect to  the  opinion  of  Sankey,  J.,  in  the 
case  of  Williams  v.  Moss'  Empires  [1915] 
3  K.  B.  242,  I  cannot  agree  that  if  a  subse- 
quent contract  is  unenforceable,  as  being  one 
which  is  required  to  be  in  writing,  and  is  not 
in  writing,  it  cannot  be  treated  as  evidence 
that  the  original  contract  has  been  rescinded, 
and  the  original  contract  therefore  remains 
in  force.  In  his  judgment  in  the  Court  of 
Appeal  Bankes,  L.J.,  approved  the  opinion 
of  Sankey,  J.,  but,  as  stated  above,  it  does 
not  appear  to  me  to  be  correct,  or  supported 
by  authority. 

The  next  point  which  arises  for  considera- 
tion is  whether,  taking  into  consideration  the 
parol  arrangement  of  April  as  part  of  the 
acts  and  conduct  of  the  parties,  there  was  an 
intention  to  rescind  the  earlier  contract  of 
September,  1914.  The  note  of  April  22,  1915, 
was  drawn  up  in  confirmation  of  terms  agreed 
upon  to  compromise  an  action  brought,  and 
a  counter-claim  made  on  the  September  con- 
tract. It  provides  that  both  parties  shall 
withdraw  the  legal  proceedings  on  terms,  each 
party  to  pay  his  own  costs  and  the  appellant 
to  allow  301.  to  the  respondents  to  meet  ex- 
penses ine^irred  through  not  fulfilling  the 
orders.  I  agree  in  the  construction  placed 
by  Mr.  Tindal  Atkinson  on  the  latter  portion 
of  .the  terms  of  the  note.  The  account  due 
to  the  appellant  is  to  be  left  over  for  three 
months  so  as  to  give  the  opportunity  of  sell- 
ing the  goods — ^that  is  to  say,  the  goods 
already  delivered  to  the  respondents.  The 
goods  not  delivered  to  the  respondents  are  to 
be  kept  for  them  if  they  ask  for  them.  A 
farther 'optionr  is  given  to  the  respondents  of 
[88]  taking  up  the  balance  of  pieces  to  com- 
plete the  order,  giving  time  to  mi^e.  It  is 
clear  that  these  terms  are  an  alteration  of 
the  September  contract,  but  this  in  itself 
would  not  be  sufiicient  to  support  the  plea 
of  rescission.  It  is  necessary  further  to  in- 
quire whether  the  conditions  have  been  so 
changed  in  their  essential  character  that 
there  is  a  substantial  inconsistency,  such  as 
to  lead  to  the  inference  that  the  parties  did 
intend  to  rescind  the  earlier  contract  of  Sep- 
tember. It  is  not  possible  to  lay  down  any 
general  principle,  but  where  the  alteration 
is  such  that  the  conditions  of  the  earlier  con- 
tract cannot  be  restored  without  placing  one 
of  the  parties  under  a  permanent  and  sub- 
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Btantial  dieability  there  is  a  strong  prima  facie 
probability  of  an  intention  to  rescind.  This 
factor  applies  in  the  present  case,  and  is  sup- 
ported, not  only  by  the  acts  and  conduct  of 
the  parties  at  the  time,  but  by  the  whole 
course  of  their  subsequent  acts  and  conduct. 
The  case  before  Bailhache^  J.,  was  fought  on 
the  construction  of  the  April  contract,  and 
I  cannot  find  that  the  September  contract  was 
regarded  as  material  until  this  issue  was 
raised  in  the  argument  before  the  Court  of 
Appeal.  It  was  pointed  out  in  argument  that 
the  April  contract  refers  to  the  earlier  con- 
tract, but  the  answer  is  that  it  does  so  only 
so  far  as  is  necessary  to  identify  the  subject- 
matter,  and  that  from  a  business  aspect  the 
two  contracts  are  essentially  different.  I 
have  therefore  come  to  the  conclusion  that 
it  was  the  intention  of  the  parties  at  the  time 
when  they  made  the  parol  contract  in  April, 
1915,  to  rescind  and  put  an  end  to  the  earlier 
contract  of   September,    1914. 

To  prevent  misapprehension  I  desire  to  re- 
fer to  the  later  portion  of  the  judgment  of 
Swinfen  Eady,  L.  J.,  in  which  he  refers  to 
the  case  of  Noble  v.  Ward,  L.  R.  1  Exch.  117  i 
L.  R.  2  Exch.  135,  and  the  opinion  stated  by 
Shearmaa,  J.,  in  the  case  of  Williams  v.  Moss' 
Empires  [1915]  3  K.  B.  242.    In  my  opinion 
the  case  of  Noble  v.  Ward,  L.  R.  1  Exch.  117, 
L.  R.  2  Exch.  135,  was  decided  on  the  ground 
that  it  was  the  intention  of  the  parties  in  the 
subsequent  contract  not  to  rescind  the  earlier 
contract,  but  only  to  vary  it.    It  is  a  settled 
principle  that  a  contract,  which  is  required 
to  be  in  writing,  and  is  not  in  writing,  can- 
not varv  the  terms  of  an  earlier  contract, 
where   such  earlier  contract  is  required  by 
statute  to  be  in  writing  in  order  to  be  en- 
forceable by  action.     If,  therefore,  the  right 
conclusion    should    be   that   the   parties   in- 
tended not  to  rescind  the  earlier  September 
contract,  [89]  but  to  introduce  a  variation 
in  these  terms,  I  think  that  the  principle  in 
Noble  v.  Ward,  L.  R.  1  Exch.  117,  L.  R.  2 
Exch.  135,  would  have  applied.    There  is  no 
reason  to  dissent  from  the  opinion  expressed 
by  Shearman,  J.,  in  Willians  v.  Moss'  Em- 
pires [1915]  3  K.  B.  242,  246,  and  approved 
by  Swinfen  Eady,  L.  J.,  although,  for  the  rea- 
sons given  above,  it  is  not,  in  my  opinion,  ap- 
plicable to  the  present  ease.     "The  principle 
as  laid  down  by  Willes,  J.,  who  delivered  the 
judgment  of  tiie  Court,  in  Noble  v.  Ward, 
L.  R.  2  Exch.  135,  is  where  there  is  alleged 
to  have  been  a  variation  of  a  written  contract 
by  a  new  parol  contract,  which  incorporates 
some  of  the  terms  of  the  old  contract,  the 
new  contract  must  be  locked  at  in  its  entire- 
ty, and  if  the  terms  of  the  new  contract  when 
thus  considered  are  such  that  by  reason  of 
the  Statute  of  Frauds  it  cannot  be  given  in 
evidence  unless   in   writing,   then   being   an 
unenforceable  contract  it  cannot  operate  to 


effect  a  variation  of  the  original  contract. 
That  principle  is  to  be  found  in  a  number 
of  cases,  which  I  need  not  refer  to  in  detaiL" 
After  referring  to  the  cases  of  Gobs  v.  Nu- 
gent, 5  B.  &  Ad.  68,  27  £.  C.  L.  33 ;  Stead  v. 
Dawber,  10  Ad.  &  El.  67,  37  E.  C.  L.  40;  Gir- 
aud  v.  Richmond,  2  C.  B.  835,  52  E.  C.  L.  835; 
Marshall  v.  Lynn,  6  M.  &  W.  109 ;  and  Stowell 
V.  Robinson,  3  Bing.  N.  Cas.  928,  32  £.  C.  L. 
386,  the  learned  judge  continues:  "Those 
cases  show  that  whenever  the  parties  vary 
a  material  term  of  an  existing  contract  they 
are  in  effect  entering  into  a  new  contract, 
the  terms  of  which  must  be  looked  at  in  their 
entirety,  and  if  the  new  contract  is  one 
which  is  required  to  be  in  writing  but  is  not 
in  writing,  then  it  must  be  wholly  disregard- 
ed and  the  parties  are  relegated  to  their 
rights  under  the  original  contract."  Unless 
the  principle  is'  maintained  that  it  is  not  ad- 
missible to  vary  the  terms  of  a  contract  in 
writing  by  a  subsequent  parol  contract,  which 
in  itself  would  be  required  to  be  in  writing 
to  be  enforceable,  the  safeguards  provided 
either  by  the  Statute  of  Frauds  or  the  Sale  of 
Goods  Act,  1893,  might  be  practically  evaded 
and  rendered  of  little  value  as  a  protection 
against  fraud  or  to  insure  certainty. 

The  case  of  Noble  v.  Ward,  L.  R.  1  Exch. 
117,  L.   R.  2  Exch.   135,  has  been  so  fully 
considered  by  other  members  of  yoQr  Lord- 
ships'. House  that  it  is  unnecessary  to  refer 
further  to  it.    There  are,  however,  two  cases 
to  which  I  would  desire  [40]  to  refer  your 
Lordships.     In  Gobs  v.  Nugent,  5  B.  &  Ad. 
58,  66,  27  E.  C.  L.  33,  Denman,  C.  J.,  says: 
"It  shoiQd  rather  seem  that  a  written  con- 
tract concerning  the  sale  of  lands  may  still 
be  waived  and  abandoned  by  a  new  agreement 
not  in  writing,  and  so  as  to  prevent  either 
party  from  recovering  on  the  contract  which 
was  in  writing."     In  the  case  of  Maddison 
V.  Alderson,  8  App.  Cas.  467,  474,  488,  Lord 
Selbome  states  the  law  applicable  to  contracts 
not  enforceable  through  noncomplianee  with 
statutory   requirements:     "It   has   been   de- 
termined at  law  (and,  in  this  respect,  there 
can  be  no  difference  between  law  and  equity), 
that  the  4th  section  of  the  Statute  of  Frauds 
does   not   avoid   parol    contracts,   but   only 
bars  the  legal  remedies  by  which  they  mi^ 
otherwise    have    been    enforced:  'Crosby   v. 
Wadsworth   (1805)  6  East  ^02,  611;  Leroux 
V.  Brown,  12  C.  B.  801,  74  E.  C.  L.  801;  Bri- 
tain V.  Rossiter,  11  Q.  B.  D.  123;  Crosby  v. 
Wadsworth   (1805)  6  East  602,  611,  was  sa 
action  of  trespass  brought  by  the  trespasser 
against  the  vendor  of  a  growing  crop.    The 
contract  was  by  parol,  and  it  was  held  to  be 
concerning  an  interest  in  land,  within  the  4tfa 
section    of    the    statute.     'But'    (said   Lord 
Ellenborough )  'the  statute  does  not  exprssslT 
and   immediately  vacate   such   contracts,  if 
made  by  parol ;  it  only  precludes  the  bringing 
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of  actions  to  enforce  them  by  charging  the 
contracting  party,  or  his  representatives, 
on  the  ground  of  such  contract,  and  of  some 
supposed  breach  thereof;  which  description  of 
action  does  not  properly  apply  to  the  one  now 
brought,  viz.,  a  mere  general  action  of  tres- 
pass, complaining  of  an  injury  to  the  pos- 
session of  the  plaintiff,  however  acquired,  by 
contract  or  otherwise.'  "  In  the  same  case 
Lord  Blackburn  says:  "t  think  it  is  now 
finally  settled  that  the  true  construction  of 
the  Statute  of  Frauds,  both  the  4th  and  the 
17th  sections,  is  not  to  render  the  contracts 
within  them  void,  still  less  illegal,  but  is  to 
render  the  kind  of  evidence  required  indis- 
pensable, when  it  is  sought  to  enforce  the 
contract.''  It  is  not  necessary  futher  to  con- 
eider  the  opinion  so  expressed  by  Lord  Black- 
bum  in  the  present  case,  but  it  is  noticeable 
that  Lord  Blackburn  had  been  a  member  of 
the  Court  when  Willes,  J.,  gave  judgment  in 
Noble  V.  Ward,  L.  R.  2  Exch.  135. 

If  the  original  contract  of  September, 
1914,  has  been  rescinded,  and  the  later  con- 
tract of  April,  1915,  is  not  enforceable  against 
the  [41]  appellant  as  not  complying  with 
the  conditions  in  s.  4,  subs.  1,  of  the  Sale 
of  Goods  Act,  1893,  the  appellant  succeeds 
in  his  appeal.  Assuming,  however,  tliat  the 
case  had  to  be  determined  on  the  terms  of' 
the  later  contract,  I  agree  with  the  judg- 
ment of  Bailhache,  J.  Under  the  April  con- 
tract the  appellant  was  entitled  to  the  pay- 
ment of  his  account  after  a  period  of  three 
months.  Bailhache,  J.,  has  found  that  during 
this  period  no  firm  offer  was  given  to  the  ap- 
pellant by  the  respondents  under  the  contract, 
and  that  at  the  end  of  this  period  the  appel- 
lant had  done  nothing  in  breach  of  his  obli- 
gations. On  July  27,  1915,  the  appellant 
wrote  to  the  respondents  claiming  the  pay- 
ment to  which  he  was  then  entitled  under 
the  April  contract.  On  July  28  the  re- 
spondents answered:  "Referring  to  yours  of 
yesterday's  date,  we  shall  be  pleased  to  pay 
your  account  if  you  deliver  the  balance  of 
the  blue  pieces  to  complete  the  order,  as 
stated  in  our  letter  of  April  22nd."  This 
condition  the  respondents  were  not  entitled 
to  make,  and  they  withheld  payments  be- 
cause they  conceived  that  they  had  a  counter- 
claim for  damages  exceeding  the  amount  of 
their  indebtedness.  In  a  letter  of  August 
17th  the  respondents  maintained  the  same  at- 
titude, and,  although  there  was  a  subsequent 
attempt  to  settle,  they  did  not  recede  from 
the  view  as  to  the  nature*  of  their  rightn 
stated  in  the  letter  of  July  28.  No  firm  order 
was  ever  given  by  the  respondents  in  accord- 
ance with  the  terms  of  the  April  contract. 
They  were  insisting  that  they  had  a  right  to 
^ve  an  order,  not  under  the  terms  of  the 
April  contract,  but  of  a  different  contract  to 
which  the  appellant  had  never  been  a  con- 
senting party.    There  was  no  justification  for 
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this  attitude.  The  difference  on  which  the 
respondents  continuously  insisted  had  ref- 
erence to  a  matter  of  essential  substance, 
namely,  the  claim  of  the  appellant  to  be  paid 
his  account  of  8881.  4ff.,  irrespective  of  fur- 
ther deliveries. 

The  question  then  arises  whether  the  per- 
sistent maintenance  of  an  untenable  con- 
struction of  a  contract  on  a  matter  of  es- 
sential substance  should  be  regarded  as  not 
consistent  with  a  continuing  intention  to  ob- 
serve the  contractual  obligations.  I  think 
that  the  answer  should  be  in  the  affirmative. 
If  this  is  so,  the  respondents  could  not  sub- 
stantiate their  counter-claim  for  damages, 
even  on  the  assumption  that  they  were  en- 
titled to  enforce  their  right  under  the  April 
contract  by  action  against  the  appellant. 
This  conclusion  [42]  renders  it  unnecessary 
to  consider  whether  the  payment  of  his  ac- 
count to  the  appellant  was  a  condition  prece- 
dent to  the  giving  of  a  firm  order  under  the 
contract,  and  I  do  not  understand  that  the 
judgment  of  Bailhache,  J.,  depended  on  the 
acceptance  of  any  such  construction  of  the 
contract. 

My  Lords,  in  my  view  the  appellant  suc- 
ceeds and  the  appeal  should  be  allowed  with 
costs  here  and  below. 

Order  of  the  Court  of  Appeal  reversed  and 
judgment  of  Bailhache,  J.,  restored.  The 
respondents  to  pay  the  costs  in  the  Coxirts 
below  and  also  the  costs  of  the  appeal  to  this 
House. 
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Introductory,  1213. 
Contemporaneous  Agreement,  1213. 
Subsequent  Agreement: 

In  Qeneral,  1214. 

As   Affected  by   Statute  of    Frauds   or 
Similar  Act,  1215. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
cases  dealing  with  the  necessity  that  an 
abandonment  or  rescission  of  a  written  con- 
tract for  the  sale  of  goods  shall  be  in  writ- 
ing. The  necessity  that  an  abandonment  or 
rescission  of  a  written  contract  for  the  sale 
of  land  shall  be  in  writing  is  discussed  in  the 
note  to  Outright  ▼.  Union  Sav.  etc.  Co.  14 
Ann.  Cas.  725. 

Conteniporaneoua  Agreement. 

Because  parol  evidence  of  a  contemporane- 
ous agreement  to  abandon  or  rescind  a  writ- 
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ten  contract  for  the  sale  of  goods  falls  within 
the  rule  forbidding  the  varying  or  contradict- 
ing of  the  terms  of  a  written  contract  by 
parol,  it  seems  that  such  a  contemporaneous 
agreement  to  be  valid  must  be  in  writing. 
Thus  in  Houck  v.  Wright  (Miss.)  23  So. 
422,  the  defendant  attempted  to  prove  by 
oral  testimony  a  parol  agreement  entered 
into  between  himself  and  the  plaintiff  at  the 
time  he  ordered  a  piano  from  the  latter  that 
under  certain  circumstances  "he  would  not 
want  the  piano  and  would  countermand  the 
order."  The  court  said:  "The  evidence  of 
W.  of  what  passed  between  him  and  H.  im- 
mediately after  the  giving  of  the  order  for 
the  piano  was  not  competent.  All  written 
contracts,  when  entered  into  in  such  form  as 
to  import  a  legal  obligation,  are  conclusively 
presumed  to  express  the  whole  engagement 
of  the  parties,  and  all  oral  declarations, 
whether  contemporaneous,  prior,  or  subse- 
quent thereto,  contradicting  or  varying  the 
terms  of  the  contract,  are  rejected." 

In  McCaskey  Register  Co.  v.  Blaisdell,  134 
N  Y.  S.  1071,  parol  evidence  of  a  contempo- 
raneous  oral  agreement  to  rescind  a  written 
contract  for  the  sale  of  a  cash  register  was 
held  to  have  been  improperly  admitted  on 
the  ground  that  it  varied  the  terms  of  the 
written  contract.  In  MoCormick  Harvesting 
Mach.  Co.  V.  Mackey,  100  Mo.  App.  400,  74 
S.  W.  38S,  the  court  held,  concerning  the 
admission  by  the  trial  court  of  oral  testimony 
to  prove  a  contemporaneous  parol  agreement 
to  rescind  under  certain  conditions  a  written 
contract  for  the  sale  ef  goods,  that  the  court 
below  "may  have  infringed  on  the  rule  by 
which  parol  contemporaneous  evidence  is  in- 
admissible to  contradict  or  vary  the  terms 
of  a  valid  written  instrument."  The  deci- 
sion of  that  question  was  not  essential  to  the 
proper  disposition  of  the  case,  however,  as 
the  defendant  was  authorized  by  the  express 
terms  of  the  written  agreement  to  abandon 
it. 

But  where  an  attempt  was  made  by  the 
parties  to  a  written  contract  for  the  sale  of 
goods  to  incorporate  therein  a  stipulation 
whereby  under  certain  circumstances  the 
contract  might  be  rescinded,  but  they  failed 
in  the  attempt  and  the  provision  intended  to 
evidence  such  an  agreement  was  ambiguous, 
it  was  held  that  parol  evidence  of  the  agree- 
ment to  rescind  was  admissible  to  explain 
the  ambiguity.  Babcock  v.  Deford,  14  Kan. 
408. 

Where  a  contemporaneous  parol  agreement 
to  rescind  a  written  contract  for  the  sale  of 
^oods  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof  and  is 
therefore  "void  by  the  statute  of  frauds,"  it 
will  not  work  a  rescission  of  the  written 
contract.  Gordon  v.  Niemann,  118  N.  Y.  162, 
23  N.  £.  454. 


SuhaeguerU  Agreement. 
In  Genesal. 

It  appears  to  be  the  rule  that  whatever 
formalities  are  essential  to  the  creation  of 
a  valid  contract  for  the  sale  of  goods  are 
necessary  to  effect  a  rescission  thereof. 

Thus,  while  the  question  of  a  sufficient  re- 
delivery of  the  goods  furnished  under  a  verbal 
contract  of  sale  was  the  real  question  in- 
volved in  Quincy  v.  Tilton,  5  Greenl.  (Me.) 
277,  the  court  stated  by  way  of  dictum  the 
general  rule  of  law  believed  to  be  applicable 
to  the  subject-matter  of  this  note  as  follows: 
"When  the  sale  or  exchange  is  fairly  and 
honestly  made  and  perfected  by  delivery,  the 
property  is  completely  changed  in  the  arti- 
cles which  are  the  subject  of  the  sale  or  ex- 
change ;  and  if,  after  this,  the  parties  agree  to 
give  up  the  bargain,  as  it  is  often  expressed, 
and  place  things  as  they  stood  before  it  was 
made,  this  object  can  only  be  effected  by  what, 
in  legal  contemplation,  amounts  to  a  resale 
or  re-exchange;  and  whatever  was  necessary 
to  constitute  the  original  sale  or  exchange  a 
l^al  transfer  of  the  property  from  one  of  the 
parties  to  the  other,  is  equally  necessary  to 
constitute  a  legal  resale  or  re-exchange." 

But  a  written  contract  not  under  seal  and 
a  verbal  agreement  are  apparently  of  equal 
dignity,  so  that  a  written  simple  contract  for 
the  sale  of  goods  may.  be  rescinded  by  a  sub- 
sequent verbal  agreement  founded  on  a  suffi- 
cient consideration  at  any  time  before  a  breach 
of  the  original  contract.  Stead  v.  Dawber, 
10  Ad.  &  El.  57,  65,  37  E.  C.  L.  67,  65;  Bryan 
V.  Hunt,  4  Sneed  (Tenn.)  643,  70  Am.  Dec 
262.  See  also  Goss  v.  Nugent,  5  B.  &  Ad.  68, 
64,  65,  27  E.  C.  L.  58,  64,  65. 

Thus,  in  Bryan  v.  Hunty  supra,  the  court 
said:  "Agreements  not  by  specialty,  wheth- 
er written  or  unwritten,  are  of  the  same  grade 
and  dignity  in  law,  and  are  denominated  sim- 
ple  contracts.  Hence  it  follows,  that  to 
admit  evidence  of  a  subsequent  parol  agree- 
ment, for  the  purpose  of  showing  an  aband- 
onment, discharge,  or  alteration  of  the  terms 
of  a  provision  written  agreement  not  under 
seal,  would  not  be  to  affect  or  dissolve  the 
agreement  by  matter  of  an  inferior  nature. 
And  therefore  it  is  generally  admitted  that 
it  is  competent  to  the  parties  to  an  execu- 
tory written  contract  not  under  seal,  at  any 
time  before  breach  thereof,  by  a  subsequent 
verbal  agreement  foimded  on  a  sufficient 
consideration,  either  to  waive  altogether  or 
dissolve  or  annul  the  previous  written 
agreement,  or  in  any  manner  to  add  to, 
subtract  from,  or  vary  or  qualify  the 
stipulations  of  such  agreement,  and  thus  to 
make  a  new  or  different  contract." 

It  has  been  expressly  held,  that  a  contract 
of  sale  not  required  by  the  statute  of  frauds 
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to  be  in  writing  may  be  rescinded  by  a  sub- 
sequent parol  agreement.  Arky  y.  F.  W. 
Brockman  Commission  Go.  185  Mo.  App.  241, 
249,  170  S.  W.  363. 

But  is  seems  that  the  foregoing  rule  does 
not  apply  where  the  original  contract  has 
been  fully  performed.  Bryant  v.  Thesing,  46 
Neb.  244,  64  N.  W.  967,  wherein  the  court 
said:  "It  is  claimed  by  coimsel  for  plaintiff 
that  the  orders  were  in  writing  and  could  not 
be  released  or  discharged  by  a  subsequent 
parol  agreement,  and  that  if  they  could, 
conceding  it  to  have  been  proven,  no  con- 
sideration was  shown  for  an  agreement  with- 
drawing the  orders,  other  than  the  mutual 
waiver  of  the  rights  of  the  parties  which  had 
arisen  by  virtue  of  the  execution  and  delivery 
of  the  orders.  The  testimony  was  of  a  nature 
to  justify  a  conclusion  that  at  some  date 
subsequent  to  making  the  orders,  and  prior 
to  the  time  for  delivery  of  the  articles 
ordered,  it  was  agreed  by  .and  between  the 
agent  for  the  plaintiff  who  took  the  orders 
and  had  charge  of  the  delivery  of  the  nursery 
stock  for  plaintiff,  including  these  orders  and 
others  forwarded  at  the  same  time  and  to  the 
place,  that  these  orders  were  canceled  and 
discharged.  This  was  sufficient  to  release 
the  parties  from  their  obligations." 

If  a  subsequent  parol  agreement  rescinding 
a  contract  of  sale  has  been  acted  on,  the 
parties  are  estopped  to  deny  its  validity. 
Marx  V.  King,  162  Mich.  258,  127  N.  W.  341, 
17  Detroit  Leg.  N.  597 ;  Keeney  v.  Mason,  49 
Barb.  (N.  Y.)  264. 

Thus,  in  the  case  first  cited  wherein  it 
appeared  that  a  verbal  agreement  was  en- 
tered into  subsequent  to  the  execution  of  a 
contract  in  writing,  and  by  the  later  arrange- 
ment a  discount  on  all  goods  billed  to  one 
of  the  parties  to  the  suit  was  to  be  allowed, 
it  was  held  that  the  fact  that  the  dealings 
continued  under  the  oral  understanding  was 
sufficient  to  estop  the  parties  from  claiming 
that  no  such  agreement  was  made  or  that  it 
had  no  binding  effect.  The  court  said: 
"There  is  no  legal  objection  to  the  receiving 
of  parol  evidence  of  the  subsequent  agreement 
to  vary,  and  even  to  abrogate,  a  written  con- 
tract, if  it  were  conceded  that  this  was  such 
contract.  The  rule  which  it  is  sought  to 
apply  is  the  well-known  rule  that  contem- 
poraneous parol  evidence  will  not  be  received 
to  alter  or  vary  the  terms  of  a  valid  written 
instrument.  The  distinction  is  plainly  point- 
ed out  in  the  case  of  Cohen  v.  Jackoboice,  101 
Mich.  409,  69  N.  W.  665,  cited  by  counsel  for 
plaintiffs.  The  true  rule  is  laid  down  in  17 
Cyc,  at  page  734.  In  support  of  the  rule  that 
a  subsequent  parol  agreement  may  abrogate 
or  modify  the  contract,  we  need  only  refer  to 
two  or  three  of  our  own  cases.  Town  v.  Jep- 
son,  133  Mich.  673,  95  N.  W.  742.  In  Mouat 
V.  Bamlet,  123  Mich.  345,  82  N.  W.  74,  where 
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the  parties  had  acted  under  '%  parol  agree- 
ment which  had  been  substituted  for  one 
in  writing,  and  had  made  settlements  there- 
under, they  were  held  estopped  to  claim 
under  the  old  contract;  and  that  the  old 
contract  had  been  waived.  Wolff  v.  Alpena 
Nat.  Bank,  131  Mich.  634,  92  N.  W.  287. 
In  our  opinion  the  question  of  the  altering 
of  a  valid  written  instrument  by  parol  is 
not  here  involved;  and  we  think  it  very  clear 
that  if  the  plaintiffs,  pending  the  dealings 
between  the  parties,  when  their  attention 
was  called  to  the  fact  that  Berger  was  mak- 
ing prices  to  the  defendant  which  were  below 
the  invoice  prices,  stated  to  the  agent  of  the 
defendant,  intending  that  it  should  be  com- 
municated to  him,  that  any  prices  or  arange- 
ments  made  by  Mr.  Berger  would  be  satisfac- 
tory to  them,  and  would  be  all  right,  and  that 
the  dealings  continued,  the  defendant  relying 
upon  such  statement  in  all  the  subsequent 
settlements  that  were  made  with  Berger,  the 
plaintiffs  are  estopped  to  claim  that  no  such 
arrangement  was  made,  or  that  it  was  not 
binding." 

Where  the  parties  to  a  written  contract  for 
the  sale  of  goods  agreed  by  a  subsequent  oral 
understanding  to  enhance  the  price  to  be  paid 
and  received  for  the  goods,  this  was  held  in 
Kenney  v.  Mason,  49  Barb.  (N.  Y.)  254,  to 
be  a  new  contract  supplanting  the  written 
agreement  and  valid,  the  court  saying: 
"This  new  contract  was  perfectly  valid.  It 
was  not  a  parol  alteration  of  the  former 
written  contract,  but  it  was  in  substance  and 
effect  a  new  contract  in  lieu  of  the  former 
one  which  the  plaintiff  refused  to  perform. 
Such  a  new  contract  can  be  upheld,  within 
the  cases  of  Meech  v.  Buffalo,  29  N.  Y.  218; 
Munroe  v.  Perkins,  9  Pick.  (Mass.)  298; 
Lattimore  v.  Harsen,  14  Johns.  (N.  Y.)  330; 
and  Hart  v.  Lauman,  29  Barb.  (N.  Y.)  410." 

It  has  been  held  that  the  substitution  of  a 
parol  agreement  for  a  former  written  contract 
for  the  sale  of  goods  is  a  sufficient  considera- 
tion to  support  the  new  contract.  Peters,  etc. 
Pottery  Co.  v.  Polckemer,  131  Mo.  App.  106, 
110  S.  W.  698. 

As  Affected  bt  Statute  of  Fbaitbs  ob  Sim- 

iLAB  Act. 

It  has  been  held  that  notwithstanding  a 
subsequent  parol  agreement  would,  if  an  orig- 
inal contract,  be  within  the  statute  of  frauds, 
it  will  nevertheless  effect  a  valid  rescission 
of  a  former  conditional  or  executory  written 
contract.  Wulschner  v.  Ward,  116  Ind.  219, 
17  N.  E.  273,  wherein  the  court  said:  "Where 
the  sale  has  some  condition  or  contingent 
agreement  connected  with  it,  or  some  mate- 
rial thing  remains  to  be  done  before  the 
transaction  is  complete,  an  oral  agreement 
for   its   rescission    is   binding,    provided   the 
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agreement  is  clear  and  distinct,  and  provided 
further,  that  the  party  seeking  a  rescission 
promptly  complies  with  the  agreement  on 
his  part.  This  is  upon  the  principle  that  an 
agreement  to  undo  a  contract,  which  to  some 
extent  still  remains  open  or  incomplete,  is  an 
agreement  merely  incidental  and  subordinate 
to  the  original  contract,  and  hence  one  which 
requires  no  new  consideration  to  support 
it  and  to  which  the  statute  of  frauds  does 
not  so  readily  apply  as  to  the  original 
contract.'* 

But  where  the  original  written  contract  is 
unconditional  and  fully  performed,  a  sub- 
sequent agreement  abrogating  the  written 
contract  is  a  new  and  independent  contract 
and,  if  within  the  statute  of  frauds,  must  be 
evidenced  by  a  sufficient  written  memoran- 
dum. Wulschner  v.  Ward,  115  Ind.  219,  17 
N.  E.  273;  Rankins  v.  Grupe,  36  Hun  (N.  Y.) 
481.  Thus,  in  the  case  first  cited  it  was 
said:  ''Where  an  unconditional  sale  has 
been  so  entirely  consummated  that  nothing 
further  remains  to  be  done,  a  contract  for 
its  rescission  stands  upon  the  footing  of  a 
new  and  independent  contract,  and  hence  is 
not  a  binding  contract  when,  it  falls  within 
the  statute  of  frauds,  that  is  to  say,  when 
such  a*  contract  is  required  to  be  in  writing, 
and  is  not." 

It  seems  to  be  the  rule  in  the  United  States 
that  a  written  executory  contract  for  the  sale 
of  goods,  required  by  the  statute  of  frauds 
to  be  in  writing,  may  not  be  annulled  by  a 
subsequent  oral  agreement  within  the  statute. 
Warren  v.  Mayer  Mfg.  Co.  161  Mo.  112,  61 
S.  W.  664 ;  Clark  v.  Fey,  121  N.  Y.  470,  24 
N.  E.  703,  affirming  61  Hun  639  mem.  4  N. 
Y.  8.  18.  Thus,  in  the  case  first  cited  the 
court  said:  "The  general  rule,  conceded 
everywhere,  is  that  no  verbal  agreement  be- 
tween the  parties  to  a  written  contract  made 
before  or  at  the  time  of  the  execution  of  such 
contract  is  admissible  to  vary  its  terms  or 
to  affect  its  construction.  All  such  verbal 
agreements  are  considered  as  merged  in  the 
written  contract.  But  this  rule  does  not 
apply  to  a  subsequent  oral  agreement  made 
on  a  new  and  valuable  consideration  before 
the  breach  of  the  contract  if  the  same  is  not 
within  the  statute  of  frauds.  ■  Such  a  sub- 
sequent oral  agreement  may  enlarge  the  time 
of  performance  or  may  vary  any  other  terms 
of  the  contract  or  may  waive  or  discharge  it 
altogether.  Thus  it  was  said  by  Lord  Den- 
man  in  Goss  V.  Nugent,  5  B.  &  Ad.  65,  27 
E.  C.  L.  33:  'After  the  agreement  has  been 
reduced  into  writing,  it  is  competent  to  the 
parties,  at  any  time  before  the  breach  of 
it,  by  a  new  contract  not  in  writing,  eitlier 
altogether  to  waive,  dissolve,  or  annul  the 
former  agreements,  or  in  any  manner  to  add 
to,  or  subtract  from,  or  vary  or  qualify  the 
terms  of  it,  and  thus  to  make  a  new  con- 


tract, which  is  to  be  proved,  partly  by  the 
written  agreement,  and  partly  by  the  sub- 
sequent verbal  terms  engrafted  upon  what 
will  be  thus  left  of  the  written  agreement/ 
But  while  this  is  true  as  to  a  contract  not 
required  by  the  statute  of  frauds  to  be  in 
writing,  the  great  weight  of  authority  in 
England  and  in  this  country  is  that  sub- 
sequent verbal  changes  or  modifications  are 
not  allowed  to  vary  the  rights  of  the  parties 
under  a  written  contract,  which  the  statute 
requires  to  be  in  writing." 

In  Clark  v.  Fey,  121  N.  Y.  470,  24  N.  E. 
703,  affirming  51  Hun  639  mem.  4  N.  T.  S. 
18,  it  was  said:  "The  other  view  of  the 
April  conversation  dispenses  with  such  tend- 
er of  contract  rails,  and  permits  the  carrying 
and  offer  of  any  old  rails  shipped  from  the 
other  side  irrespective  of  the  date  of  ship- 
ment. But  that  is  a  new  contract  and  not  a 
modification  of  the  old  one.  It  substitutes 
for  the  sale  of  the  contract  iron  a  new  sale 
of  different  iron,  "which  never  before  had  been 
the  subject  of  a  contract.  It  was  not  merely 
a  change  of  the  date  of  delivery  and  the  time 
of  payment,  but  of  the  very  subject-matter  of 
the  contract,  of  the  thing  sold  on  the  one 
hand  and  purchased  on  the  other.  It  touched 
and  altered  the  consideration  and  substance 
of  the  agreement  instead  of  merely  modifying 
the  terms  and  manner  of  performance.  The 
old  contract  was  not  to  be  performed  at  all. 
The  property  which  it  stipulated  about  was 
not  to  be  sold  by  one  party  or  bought  by 
the  other;  but  instead  thereof  and  in  place 
of  the  iron  to  which  it  related,  a  new  contract 
for  the  sale  and  purchase  of  different  iron 
entirely.  That  new  contract  was  by  parol 
and  void  under  the  statute  of  frauds;  and 
so  neither  view  of  the  new  agreement  will 
enable  the  plaintiffs  to  recover.  The  old  con- 
tract was  rescinded,  the  new  one  remained 
wholly  executory  on  both  sides." 

Nevertheless,  it  has  been  held  that  an  ex- 
ecutory contract  for  the  sale  of  goods  in 
writing,  in  compliance  with  the  statute  of 
frauds,  may  be  abrogated  by  an  oral  agree- 
ment to  rescind  the  original  contract,  if  the 
subsequent  agreement  has  been  wholly  ex- 
ecuted or  substantially  part-performed,  not- 
withstanding the  later  agreement  was  invalid 
when  entered  into  because  not  in  writing  as 
required  by  the  statute.  G^rard-Fillio  Co. 
V.  McNair,  68  Wash.  321,  123  Pac.  462.  In 
that  case,  which  involved  a  contract  for  the 
exchange  of  a  hotel  and  its  furniture  and 
equipment  for  other  property,  the  court  said: 
"It  is  the  rule  of  all  the  cases  in  so  far  as 
we  are  advised,  that  an  executed  oral  contract 
to  modify  or  abrogate  a  written  contract  re- 
quired by  statute  to  be  in  writing  can  be 
successfully  pleaded  as  a  defense  to  an  action 
on  an  original  contract.  To  hold  otherwise 
is   to   make   the   statute   of   frauds   an   in- 
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Btroment  of  fraud,  for  it  would  be  a  fraud  to 
allow  a  person  to  enforce  a  contract  which 
he  had  agreed  on  sufficient  consideration  to 
modify  or  abrogate  after  he  has  accepted  the 
consideration  for  its  modification  or  abroga- 
tion. It  is  for  this  reason  that  equity  allows 
a  performance  or  a  substantial  part  perform- 
anoe  of  a  contract  invalid  because  not  in 
writing,  modifying  or  abrogating  a  valid  con- 
tract, to  be  pleaded  as  a  defense  to  an  action 
on  the  valid  contract.  To  do  otherwise  would 
be  to  allow  one  of  the  parties  to  have  the 
benefit  of  both  contracts  when  in  equity  and 
good  conscience  he  ihould  have  the  benefit  of  < 
but  one." 

The  rule  in  JBhigland,  as  laid  down  by  the 
reported  case,  is  that  an  executory  contract 
for  the  sale  of  goods,  which  is  in  writing  in 
compliance  with  a  statute,  may  be  impliedly 
rescinded  by  a  later  parol  agreement  not- 
withstanding the  new  agreement  is  itself 
within  the  statute  and  would  be  unenforce- 
able if  it  were  an  original  contract.  The 
contractual  relations  of  the  parties  in  the 
reported  case  were  governed  by  the  English 
Sale  of  Goods  Act  of  1893  (56  &  57  Vict. 
c.  71,  §  4),  but  from  the  opinion  of  the  court 
apparently  the  only  respect,  for  the  purposes 
of  that  case,  in  which  the  terms  of  that  act 
differ  from  the  provision  of  the  17th  section 
of  the  Statute  of  Frauds  is  that  by  the  former 
act  certain  contracts  are  unenforceable  while 
similar  contracts  under  the  latter  are  "not 
allowed  to  be  good.*'  This  distinction  evi- 
dently did  not.  affect  the  decision  regarding 
the  validity  or  invalidity  of  the  subftequent 
oral  agreement  as  being  applicable  to  con- 
tracts governed  by  both  statutes,  for  the 
following  dictum  in  Williams  v.  Moss'  Em- 
pires [1916]  3  K.  B.  242,  84  L.  J.  K.  B.  1767, 
113  L.  T.  N.  S.  56*0,  31  Times  L.  Rep.  463, 
was  overruled:  "A  contract  which  in  com- 
pliance with  the  statute  of  frauds  is  in  writ- 
ing may  be  rescinded  by  a  new  agreement. 
The  new  agreement  may  be  one  which  in 
order  to  be  enforceable  is  required  to  be  in 
writing,  or  it  may  be  one  which  is  valid 
though  it  is  not  in  writing.  If  it  is  one  which 
is  required  to  be  in  writing  and  is  not  in  writ- 
ing, it  is  unenforceable  and  cannot  be  treated 
a9  evidence  that  the  original  contract  has 
been  rescinded,  and  the  original  contract, 
therefore,  remains  in  force.  But  if  the  new 
agreement  is  in  writing,  or,  if  verbal,  is  one 
which  need  not  be  in  writing,  the  new  agree- 
Ann.  Cas.  1918C.— 77. 


ment  is  valid  and  the  original  contract  is 
rescinded." 

The  holdings  in  the  following  cases  also 
appear  to  be  inconsistent  with  the  later  rul- 
ing on  this  question  of  the  reported  case. 
Marshall  v.  Lynn,  6  M.  &  W.  109,  9  L.  J. 
Exch.  126;  Moore  v.  Campbell,  10  Exch.  323, 
23  L.  J.  Exch.  310,  2  C.  L.  R.  1084;  Plevins 
V.  Downing,  1  C.  P.  D.  220. 

In  Marshall  v.  Lynn,  supra,  it  appeared 
that  the  time  for  delivery  under  an  executory 
contract  foj  the  sale  of  goods  in  writing,  in 
compliance  with  the  statute  of  frauds,  was 
postponed  by  a  subsequent  oral  agreement. 
The  oral  agreement  was  held  to  be  a  new  con- 
tract which,  inasmuch  as  the  original  agree- 
ment was  within  the  statute  of  frauds,  was 
unenforceable  for  not  being  evidenced  by  a 
written  memorandum.  In  Moore  v.  Gamp- 
bell,  10  Exch.  323,  23  L.  J.  Exch.  310,  2 
C.  L.  R.  1084,  it  appeared  that  the  place  of 
delivery  of  goods  sold  under  an  agreement 
within  the  statute  of  frauds  and  in  writing 
was  changed  during  the  continuance  of  the 
contract  by  an  oral  understanding.  It  was 
held  that  if  such  an  oral  agreement  was  a  new 
contract  and  impliedly  discharged  the  orig- 
inal agreement,  it  was  nevertheless  within 
the  statute  and  void.  In  Plevins  v.  Downing, 
1  G.  P.  D.  220,  the  court  said:  ''Inasmuch  as 
they  cannot  rely  upon  their  readiness  and 
willingpness  to  deliver  according  to  the  terms 
of  the  original  contract,  because  they  were 
not  so  ready  and  willing,  they  are  logically 
driven  to  rely  upon  the  subsequent  request  of 
the  defendant,  either  as  a  proposed  alteration 
of  a  term  of  the  original  contract,  or  as  a 
request  upon  which  to  hang  a  new  contract 
to  accept.  But,  as  the  request  was  merely 
verbal,  the  undertaking  sought  to  be  founded 
on  it  cannot  be  enforced." 

The  reported  case  also  holds  that  Noble  v. 
Ward,  L.  R.  2  Exch.  135,  L.  R.  1  Efch.  117, 
15  L.  T.  N.  S.  672,  16  W.  R.  520,  36  L.,  J. 
Exch.  91,  4  H.  &  C.  149,  did  not  decide  that 
the  parties  to  a  contract  for  the  sale  of 
goods  may  not,  as  a  matter  of  law,  substitute 
for  it  another  agreement  not  in  writing  and, 
therefore,  unenforceable  under  the  statute  of 
frauds,  but  that  the  question  involved  therein 
was  the  intention  of  the  parties  as  regarded 
the  subsequent  oral  agreement  effecting  a 
rescission  or  only  a  modification  of  the  writ- 
ten contract,  and  that  the  point  of  law 
adjudicated  was  that  such  a  question  was 
one  to  be  decided  by  the  jury. 
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Harmless  error — evidence — admission  of  evidence.  Sempier  v.  Goemann  (Wis.),  670;  McCue 
V.  State  (Tex.),  674;  Perry  Bros.  v.  Diamond  Ice,  etc.  Co.  (Wash.),  891;  Moseley  v. 
Goodman  (Tenn.),  931. 

evidence— excluding  foundation  for  impeachment  of  witnesses.  Chambers  v.  Minne- 
apolis, etc.  R.  Co.  (N.  Dak.),  954. 

instructions — instruction  a«  to  meastfre  of  damafs^ — failure  of  appellant  to  recover 


damages.    Gibson  v.  Payne  (Ore. ) ,  383. 

—  instructions — instruction  not  applicable  to  evidence.    Memphis  Street  R.  Co.  v.  Cavcll 
(Tenn.),  42. 

—  instructions — lack  of  clearness  in  instruction.    Moseley  v.  Goodman  (Toui.),  931. 
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APFEAI*  AND  ZOtBOS  —  Oentlaiied. 

HarmleM  error — ^mstructionB — omission  in  charge  cured  by  other  instmetloa.  McCue  t. 
State  (Tex.),  674. 

instructions — submitting  question  of  law  to  jury— error  favorable  to  appellant.  Credi- 
tors National  Clearing  House  v.  Bannwart  (Mass.),  130;  Waller  v.  City  of  New  York 
Ins.  Co.  (Ore.),  139. 

objections — ^valid  objection  in  improper  form.    Cain  y.  Osier  (Iowa),  1126. 


Jurisdiction  of  appellate  court — amount  in  controversy  as  governing.     Schaefer  v.  Washing- 
ton Safety  Deposit  Co.   (111.),  906. 
authority   to   quash   judgment   of   intermediate   appellate   court.     State   v.   EllisoD 

(Mo.),  1. 
Presumptions  on  appeal — presumption  as  to  findings  of  Intermediate  appellate  court.    State 

V.  Ellison  (Mo.),  1. 
Proceedings  aften  remand— entry  of  deficiency  judgment.    Pease  v.  Rathbun-Jones  Engineering 

Co.  (U.  S.),  1147. 
right  to  object  to  form  of  decree.     Pease  v.  Rathbun-Jones  Engineering  Co.  (U.  S.), 

1147. 
Record  on  appeal — incorporation  of  exhibits.    Baca  v.  Unknown  Heirs  (N.  Mex.),  612. 
necessity   that   record    contain   transcript   of    evidence.      Baca   ▼.    Unknown    Heirs 

(N.  Mex.),  612. 
Reversible  error — submitting  question  not  in  issue.     Waller  v.  City  of  New  York  Ins.  Co. 

(Ore.),  139. 
Time  to  appeal — appeal  from  default  judgment  rendered  by  justice  of  the  peace.     Welch  v. 

Hannie  (Miss.),  326. 


What  constitutes  appearance — appearance  by  partner.    National  Union  Fire  Ins.  Co.  t.  Dick- 
inson (Wash.),  1042. 


flee  Ezeontora  aad  AdiniaistMit^n. 

APPROPRIATION. 
See  War. 

ARBITRATION  AND  AWARD. 

Authority  of  arbitrators — termination.    Black  v.  Woodruff  (Ala.),  969. 

Correction  of  award — incorporating  in  decree  stipulation  affecting  submission.    Orogon-Waah- 

ington  R.  etc.  Co.  v.  Spokane,  etc.  R.  Co.  (Ore.),  991. 
Enforcement  of  award — effect  of  absence  of  order  authorizing  award.     Black  v.  Woodruff 

(Ala.),  969. 
Fraud — setting  aside  award  for  fraud.    Oregon-Washington  R.  etc.  Co.  v.  Spokane,  etc.  R.  Co. 

(Ore.),  991. 
Mistake  in  award — ^admissibility  of  affidavits  to  prove  mistake.    Oregon -Washington,  etc.  R. 

Co.  V.  Spokane,  etc.  R.  Co.  (Ore.),  991. 
Mistake  in  award — impeachment  of  award  for  mistake  of  fact.     Black  v.  Woodruff  (Ala.). 

969.  Annotated 

impeachment  of  award  for  mistake  of  fact.    Oregon-Washington  R.  etc.  Co.  v.  Spokane, 

etc.  R.  Co.  (Ore.),  991.  Annotated 

Presumption  in  favor  of  award.     Oregon-Washington  R.  etc.  Co.  v.  Spokane,  eto.  R.  Co. 

(Ore.),  991. 
Setting  aside  award — consideration  of  evidence  taken  by  arbitrators.    Oregon-Washington  R. 

etc.  Co.  T.  Spokane,  etc.  R.  Co.  (Ore.),  991. 

subsequent  procedure.    Oregon- Washington  R.  etc.  Co.  v.  Spokane,  etc  R.  Oa  (Ore.), 

991. 

ARGUMBNT  OF   OOVKSBK 

Improper  argument — reference  to  race  of  accused.    Morehead  v.  State  (Okla.),  416. 

atatwent  of  financial  condition  of  plaintiff  in  action  for  slander.     Cain  t.  Osier 

(Iowa),  1126. 

See  alao  Miaeiymdvet  of  Counsel. 

ARTIOUSS   OF  INOORPORATIOH. 
See  Corporatioiui. 

ASHES. 
See  P«%lie  Impreveaiemts. 

ASSAULT. 

Assault  with  intent  to  kUl — defenses— evidence  raising  issue  of  self-defense.    State  ▼.  Morae 
(S.  Dak.),  670. 
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A88AIJX1T  ~  Ooatimued. 

Assault  with  intent  to  kill — indictment — sufficiency.    State  v.  Morse  (S.  Dak.),  ff70« 

verdict — finding  degree  of  crime.    State  v.  Morse  (S.  Dak.)>  670. 

yerdiet— ''guilty  as  charged"  as  sufficient.    State  v.  Morse  (S.  Dak.),  670. 

ASSIGNMENTS. 

Contracts — priority  between  lien  claimant  and  assignee  of  fund  due  contractor.     Riverside 

Contracting  Co.  v.  New  York  (N.  Y.),  1076.  Annotated 

Corporations — statutory  liability  of  corporate  officer  as  assignable.    Weston  v.  Dahl  (Wis.), 

922. 
Mortgages — ^rights  of  assignee  as  against  prior  equities.    Peninsula  Bank  v.  Wolcott  (U.  S.), 

477.  Annotated 

Statutory  regulation — ^validity  of  statute  prohibiting  assignment  of  claim  to  nonresident  for 

collection.    St.  Louis,  etc.  R.  Co.  v.  Crews  (Okla.),  823. 

See  also  Bankruptcy;  Dowtor. 

ATTORNETS. 

Compensation — ^right  of  attorney  to  recover   contingent  fee — effect  of  joining  in  suit  not 
originally  contemplated.    Thomas  v.  Scougale  (Waedi.),  462. 

right  of  attorney  to  recover  contingent  fee — recovery  of  share  of  community  property. 

Thomas  v.  Scougale  (Wash.),  452. 

right  of  attorney  to  recover  contingent  fee — ^recovery  of  share  of  profits  of  land. 

Thomas  v.  Scougale  *(  Wash. ) ,  452. 

validity  of  contingent  fee  contract.    Moyers  v.  Memphis  (Tenn.),  864. 

validity  of  statute  limiting  fee  for  collection  of  claim  against  government.    Moyers 

V.  Memphis  (Tenn.),  854.  Annotated 

validity  of  statute  limiting  fee  for  collection  of  claim  against  government.     Ralston 


V.  Dunaway  (Ark.),  870.  Annotated 

Lien  on  judgment — ^right  to  lien  as  dependent  on  notice.  Townsend  v.  Chamberlain  (Ore.), 
330. 

settlement  in  violation  of  lien — ^right  of  attorney  to  enforce  judgment.    Townsend  v. 

Chamberlain  (Ore.),  330. 

Practice  of  law — ^validi^  of  contract  contemplating  practioe  of  law  by  corporation.  Creditors 
National  Clearing  House  v.  Bannwart  (Mass.),  130. 

— ^ what  constitutes — act  of  corporation.  Creditors  National*  Clearing  House  v.  Bann- 
wart (Mass.),  130.  Annotated 
See  also  Arsmaent  of  Oovasel;  Misoondiaet  of  CounaeL 

ATJCTIONS. 

Contract  to  purchase  jointly  at  auction — ^validity.    Stack  v.  Roth  Brothers  Co.  (Wit.) 9  741. 

AUTHOBITT. 
See  ArMtratioa  and  Award;  Referees* 

AUTOMOBILES. 

Injuries  in  operation  of  automobile-^contributory  negligence  of  guest  in  automobile.  Cham- 
bers V.  Minneapolis,  etc.  R.  Co.  (N.  Dak.),  964. 

■     lack  of  license  as  precluding  recovery  of  damages  f<nr  injuries.    Chambers  v.  Minne- 
apolis, etc.  R.  Co.  (N.  Dak.),  954. 

negligence  of  driver  as .  imputed  to  guest.     Chambers  t.  Minneapolis,  etc.  R.   Co. 


Qs.  Dak. ) ,  964. 

Jitney  buses — construction  of  regulation.    Hadfield  v.  Lundin  (Wash.),  942. 
Use  of  streets — ^liabili^  of  municipality  for  permitting  use  of  street  for  automobile  race. 

Burnett  v.  Greenville  (61  Car.),  363.  Annotated 

Value — admissibili^  of  evidence  of  dealer  as  to  value  of  automobile.     Smsftd  t.  Steams 

(Iowa),  746. 

AVOIDANCE. 
See  laeiiraAoe;  Release  and  IHeohass^ 

AWAJEtD. 
See  Arbitration  aad  Award. 


Oonveirslon'-<-iinauthorized  use  of  chattel  by  bailee  as  conversion.     Baxter  r.  Woodward 

( Mich. ) ,  946.  Annotated 

Sale  deposit  box — Pliability  of  lesaor  of  safe  deposit  box.  Sdiaefer  r.  Washington  Safety  De- 
posit Co.  (111.),  906. 
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Court  of  bankruptcy — jurisdietion  to  set  aside  tranBfer.  Peninsula  Bank  t.  Woloott  (17.  S.)» 
477. 

Priorities — daims  for  wages — ^rights  as  to  funds  previously  assigned.  Biv^rside  Ckmtracting 
Co.  V.  New  York  (N.  Y.),  1075. 

priority  of  mortgage--effect  of  notiee  of  failing  circumstances  of  mortgs^r.  Penin- 
sula Bank  t.  Wolcott  (U.  S.),  477. 


See  Safe  Beposit  Box* 


See  Insnramee. 


BllXS   AHD   NOTESw 

JLiOst  note — ^burden  of  proof  in  action  on  lost  note.    Linn  t.  Collins  (W.  Va.),  86. 

giving  of  indemnity  bond  as  prerequisite  to  action  on  lost  note.     Weston  y.  Dabl 

(Wis.),  922.  JLnmoUaed 

BIIXS   OF  PABTICtTLARS. 

Criminal  case — ^bill  of  particulars  as  aiding  bad  indictment.    People  y.  Brady  (Ill.)»  540. 

bill  of  particulars  as  amendment  of  indictment.    State  t.  Dayis  (R.  I.),  5<!^. 

bill  of  particulars  as  resting  in  judicial  discretion.    State  v.  Dayis  (R.  I.),  M3. 

confidence  game — right  to  bill  of  particulars.    People  v.  Brady  (111.),  640. 

■      embezzlement — ^propriety  of  bill  of  j>articulars.     State  v.  Dayis  JR.  I.),  69S. 
power  of  court  to  order  bill  of  particulars.    State  v. 


Dayis  (R.  L),  5dS. 
purpose  of  bill  of  particulars.    State  y.  Davis  (R.  I.),  563. 

BINDIHO  SUPS. 
See  Employers'  Liability  Insnraaee* 

BOHiiat  msPBCTiON. 

See  Master  and  Servant. 

BOlf  A  TtDfE  PtmCHASfiBS. 
See  Mortsasos;  Vendor  and  PnrelMaev* 


BOITDS. 
See  Appeal  and  Error;  Indemnity;  SnretyslUp* 

BOTJNDARIES* 
See  Beeds. 

BREACH   OF   CONTRACT. 
See  Centraots. 

BRIDGES. 

Railroads-HMmpensatieii  for  use  of  bridge  of  another  company.    Of^fOti-Wasliington  R.  etc 
Co.  y.  Spokane,  etc.  R.  Co.  (Ore.),  991. 

'     right  of  railroad  to  use  bridge  of  another  cofftipany.    Or^on- Washington  R.  etc  Co. 
V.  Spokane,  etc.  R.  Co.  (Ore.),  991. 


Compensation — implied  contract  to  pay  broker's  commission — tirhat  constitutes.     Dickinson 

y.  Hanls^  (Mich.),  1003. 
sufficiency  of  performance  to  entitle  loan  broker  to  commission.     Parker  y.  Power 

(Md.),  604.  Annotated 

buAbek  of  proof. 

Bills  and  notes — burden  of  proof  in  action  on  lost  note.    Linn  y.  Collins  (W.  Va.),  86. 
Death  by  wrongful  act — ^burden  of  proof  as  to  care  used  by  intestate.     Boutlier  y.  Maiden 

(Mass.),  910. 
Deed  as  mortgage — ^burden  of  pMyifig  that  deed  was  intended  as  mortgage.    EUing  y.  Fine 

(Mont.),  752. 
Negligence — ^burden  of  proying  negligenee.    Mem^Aiis  Street  R.  Co.  y.  Cayell  (Tenn.),  42. 
Vendor  and  purchaser — ^burden  of  proving  bona  fide  purchase.    Tobey  y.  KUboonse  (U.  8.), 

470. 
Wills — ^burden  of  proof  in  action  to  establish  rights  of  legatee.    Moseky  y.  Qoodmaa  (Ten.), 

931. 
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See  Feretcm  Corporations* 

BT-UkWB. 
8oo  Health  Ittsnramoe* 

CAMPAIOX  ItnCDB. 
See  Iilbel  and  Slamder. 

QAKCKLLATIOK. 

See  iBsaramee. 

OANBIDATSS  T09,  OFFIOB. 
Bee  Idbel  am4  Slander. 

CAPIAS  AD  RBSPOmENDUlC 

See  Appeal  and  Arror. 

CAR  DOORS. 
See  Carriers  of  Passengers* 

CARRIERS  OF  GOODS. 

Deviation  from  agreed  method  of  transportation — effect  on  liability  of  carrier.  Reynolds  t. 
Adams  Express  Co.  (K.  Car.),  1071.  Annotated 

CARRIERS   OF   LHTE   STOCK. 

Deviation  from  agreed  method  of  transportation — effect  on  liability  of  carrier.    Reynolds  v. 

Adams  Express  Co.  (N.  Car.),  1071.  Annotated 

Notice  of  claim — ^waiver  of  notice  by  carrior.    Reynolds  v.  Adams  Express  Co.  (N.  Car.),  1071. 

CARRIERS  OF  PASI»NOSRS« 

Injury  to  passenger— contributory  negligence  as  precluding  recovery.  Shaughneesy  v.  Boston, 
etc.  R.  R.  (Mass.),  376. 

degree  of  care  required  of  carrier  of  passengers.     Memphis  Street  R.  Co.  v.  Cavell 

(Tenn.),42. 

liability  of  carrier  for  injury  caused  by  car  door.    Shaughnesi^  v.  Boston,  etc.  R.  R. 

(Mass.),  376.  Annotated 

— ^—  liability  of  street  railway  for  injury  to  passenger  caused  by  collision  at  railroad 
crossing.    Memphis  Street  R.  Co.  v.  Cavell   (Tenn.),  42.  Annotated 

-~--^  negugence  of  carrier  as  ^^uestion  of  law  or  fact.  Memphis  Street  R.  Co.  v.  Cavell 
(Tenn.),  42. 

riding  on  running  board  of  car  as  contributory  negligence.    Walsh  v.  Boston  Elevated 

R.  Co.  (Mass.),  443.  Annotated 

riding  on  rimning  board  of  car — ^negligence  of  earner  as  question  for  jury.     Walsh 


V.  Boston  Elevated  Co.   (Mass.),  443. 

Rules  of  carrier — ^rule  forbidding  riding  on  platform — validity  and  enforcement.    Coombs  v. 

Southern  Wisconsin  R.  Co.   (Wis.),  532.  Annotated 

CARRYIlia  SIDE  LIVE* 
'  -  See  Agency. 

CERTAIHTY. 
See  Cbarities. 

CERTIFICATE. 
•••  Aekaowledsmenta;  Deatb  Certifieatee;  Fnblie  iMJikiti^ 

CERTIFIED  COPIES. 
Sae  Ceypecatiena. 

CERTIFIED  QUESTIONS. 
See  Appeal  and  Error. 

CHAIiliENOE. 
See  Jnry. 

CKAujBHonro  opPOKiorT. 

See  Mlaeondnot  of  Connsel. 
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See  WItaeMee* 

CHARITIES. 

Validity  of  gift--oerta!niy  u  to  purpose  as  prerequisite.    Houston  t.  Bums  (Eng.),  434. 

OHATTEI<S. 
See  BAilmeate. 

CHIU>BEH. 
See  Infants  f  Parent  and  CliUd. 

CHUBOHES. 
See  Bellslons  Soeietles;  Sehools. 

CITIZENSHIP. 

Naturalization  of  alien  enemy — application  made  before  war.    United  States  t.  Meyer  (U.  8.), 
704.  Annotated 

CUUMS. 

See  Asslgnmentei  Carriers  of  JAwe  Stock;  €hiTemnients  TelesraplM  anA 

Teleplftones* 

COLD   STORAGE. 
See  Food  aad  Drncs* 

COIXATERAL  ATTACK. 
See  Jadsnieats. 

COLLECTIONS. 
See  Asslsanients)  Attorneys;  Stoek  and  StoeUtolders* 

COLLISIONS. 
See  Carriers  of  Passensenu 

COMMERCE. 

Transmission  of  intelligence  as  commerce.    Western  Union  Tel.  Co.  T.  Boiling  (Va.),  1036. 
See  also  Interstate  Commerce. 

COMMISSIONS 
See  Brohei 


OOMMXTNITY  PROPERTY. 
See  Hnsband  and  Wife. 

COMPENSATION. 
See  Attorneys  I  Brokers;  Railroads* 

COMPLAINT. 
See  PleadiniT. 

COMPROMISE  AND  SETTLEMENT. 

Conversion — sufficiency  of  evidence  of  compromise  after  conversion.     Baxter  t.  Woodward 
(Mich.),1M6. 

CONDITIONAL  SUBSCRIPTION. 
See  Stoek  and  Stoekkoldenu 

CONFIDENCE   GAME. 

Evidence — admissibility  of  evidence  of  similar  transactions.    Peonle  v.  Brady  (HI.),  6401 

evidence  held  sufficient  to  sustain  conviction.    People  v.  Brady  (IlL)^  640. 

Indictment— sufficiency  of  indictment.    People  v.  Brady  (111.),  640. 

CONFINED  TO  HOUSE.    , 
See  Insurance. 
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CONFUOT   OF   I^W8. 

Evidence — law  governing  rules  of  evidence.    St.  Louis,  etc.  R.  Co.  v.  Crews  (Okla.)>  823. 
Pleading — law  governing  rules  of  pleading.    St.  Louis,  etc.  R.  Co.  v.  Crews  (Okla.),  823. 
See  also  Qaral ■hnieat* 

OaNFUSION  OF  00<H>8. 

Lien  claimant — ^right  to  damages  for  confusion  of  goods.    Hubbard  v.  Johnson  (Wash.),  84. 

CONGRESS. 
See  Constitutional  Law. 

CONSCIOUS   SUFFERING. 
See  Death  by  Wrongful  Aet. 

CONSIDERATION. 

See   Coatraets;    Release   and    Disoharse;   Suretyship. 

CONSTITUTIONAL  I^W. 

Accused  persons — duty  of  court  to  perserve  rights.    People  v.  Brady  (111.),  540. 

Assignments— validity  of  statute  prohibiting  assignment  of  claim  to  nonresident  for  collec- 
tion.   St.  Louis,  etc.  R.  Co.  v.  Crews  (Okla.),  823. 

Attorneys — ^validity  of  statute  limiting  fee  ifor  colliection  of  claim  against  government.  Moyers 
V.  Memphis  (Tenn.),  854.  Annotated 

validity  of  statute  limiting  fee  for  collection  of  claim  against  government.    Ralston 

V.  Dunaway  (Ark.),  870.  Annotated 

Congress — ^police  power  of  Confess.    Moyers  v.  Memphis  (Tenn.),  864. 

power  to  attach  conditions  to  privileges  granted.    Moyers  v.  Memphis  (Tenn.),  854. 

Contracts — ^liberty  of  contract — power  of  government  to  prohibit  certain  contracts.     Moyers 

V.  Memphis  (Tenn.),  864. 

right  of  citizen  to  patronize  chosen  tradesman.'  New  Method  Laundry  Co.  ▼.  MacCann 

(CaL),  1022. 

Due  process  of  law— clause  in  federal  constitution  as  affecting  state  police  power.     Moyera 

y.  Memphis  (Tenn.),  854. 
Elections — qualification  of  voters — legislative  control.    State  v.  French  (Ohio),  806. 

woman  suffrage — ^validity  of  municipal  authorization.     State  v.  French   (Ohio).  806. 

Annotated 
Foreign  corporations — ^statute  imposing  license  tax — validity.     International   Paper   Co.   v. 

Massachusetts  (U.  S.),  617. 
Indictment  and  information — statute  prescribing  form   of  indictment — validity.     People  v. 
Brady  (111.),  640.  Annotated 

— ^  statute  prescribing  form  of  indictment — validity.    State  v.  Davis  (R.  I.),  563. 

Annotated 
■  statute  prescribing  form  of  information — validity.    State  v.  Morse  (S.  Dak.),  570. 

Annotated 
Occupations — right  of  citizen  to  follow  chosen  occupation.     New  Method  Laundry  Co.  v. 

MacCann  (CaL),  1022. 
Police  power — ^judicial  review  of  exercise.    Hadfield  v.  Lundin  (Wash.),  942. 
Statutes-Hletermination  of  validity  of  state  statute  by  federal  supreme  court.    International 

Paper  Co.  v.  Massachusetts  (U.  S.),  617. 
Streets  and  highwaye*-Hise  for  proflt--*legislatiYe  power  to  regulate.     Hadfield  v.  Lundin 
(Wash.),  942. 
See  alee  TelecraplM  and  Telephoi 


OONSTttXTCTION. 

See  Antomobilefl;  Coatraets;  Criminal  Law;  Hours  of  Serrioe  Aote;  Insaraaee^ 

Xtibel  and  Slander;  Statntee. 

CONSTBXTCTIVE  NOTICE. 
See  Fraud. 

CONSTBTJCTIVXI  TOTAI.  LOSS. 
See  Marine  Insnranoe* 

CONTEST. 
See  Wills. 

CONTINGENT  FEES. 
See  Attorneys. 
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OONTrNUANGE. 
See  Appeal  und  Error* 

CONTRACTS. 

Breach  of  eontraet — anticipatoiy  breach  by  one  party — ^rights  of  other  party.    La  Salle  Bz- 

tension  University  v.  Ogbum  (N.  Car.),  887. 
liability  for  breach  of  contract  to  purchase  jointly  at  auction.    Stack  t.  Roth  Brothers 

Co.   (Wis.),  741. 

traveling  salesman — carrying  side  line  as  breach  of  contract.     Merrimac  Mfg.  Co.  v. 


Bibb  (Ark.),  051.  Annotated 

Consideration — agreement  to  purchase  jointly — ^mutual  promise  as  sufficient  consideration. 
Stack  V.  Roth  Brothers  Co.  (Wis.),  741. 

marriage  of  third  persons  as  valid  consideration  for  contract.    De  Cioeo  t.  Schweizer 

(N.  Y.),  816.  Annotated 

Construction — agreement  for  correspondence  school  course.     La  Salle  Extension  Universitv 
V.  Ogburn  (N.  Car.),  8«7. 

construction   together   of   separate   instruments.     MtnA  Life   Ins.   Co.   ▼.   Bradford 

(Okla.),  373. 

Fraud — ^votiim  contest — right  of  action  for  fraud  on  part  of  promotor  of  contest.    Smead  v. 

Stearns  (Iowa),  745.  Ammotated 

Implied  contracts — what  constitutes  implied  contract  to  pay  broker's  commission.    Dickinson 

v.  Hanley  (Mich.),  1063.  Annotated 

Marriage  settlements — contract  favored.    De  Cicco  v.  Schweizer  (N.  Y.),  816. 
Rescission — grounds  for  rescission — overcharge  in  statement  of  account.    La  Salle  Extaision 

University  v.  Ogburn   (N.  Car.),  887. 

right   to    repudiate   part   of   contract.     La    Salle    Extension   University   v.   Ogburn 

(N.  Car.),  887. 

sufficiency  of  parol  rescission  of  written  contract  for  sale  of  goods.    Morris  v.  Baron 


(Eng.),  1197.  Annotated 

Validity — attorneys — validity  of  contingent  fee  contract.     Moyers  v.  Memphis   (Tenn.),  854. 

auctions — ^validity  of  agreement  to  purchase  jointlv  at  auction.    Stack  v.  Roth  Broth- 
ers Co.  (Wis;).  741. 

corporations — validity   of   contract   contemplating    practice   of    law   by   corporation 

Creditors  National  Clearing  House  v.  Bannwart  ( Mass. ) ,  130. 

marriage — validity  of  contract  made  to  induce  marriage  between  third  persons.    De 

Cicco  V.  Schweizer   (N.  Y.),  816.  Annotated 

monopolies — validity  of  contract  f..\ing  price  on  resale  of  patented  article.     Boston 


Store  V.  American  Graphophone  Co.  (U.  S.),  447. 
War — effect  on  contract — effect  of  removal  of  contracting  party  to  enemy  country.    Tingley 
V.  MUUer   (Eng.),  726. 

effect  on  contract — enforced  suspension  of  work  as  tenninating  contract.    Metn^li- 

tan  Water  Board  v.  Dick,  Kerr  k  Co.   (Eng.),  390. 

See  also  Constitiitional  Iaw;  Deeds;  Easeateats;  Enplogr^vs'  I4»biUtj  laawr- 
aaee;  Independent  Contractors;  Insurance;  SOeohanios*  Idens;  PmbUe 
ImproTements. 

COVTBIBUTORT  NEGUaSKCS. 

Automobiles— contributory  negligence  of  guest  in  automobile.    Chambers  ▼.  Minneapolis,  etc 

R.  Co.  (K  Dak.),  964. 
Carriers  of  passengers — contributory  negligence  of  passenger  as  preekidiiig  recovery.    Shaugh- 

nessy  v.  Boston,  etc.  R.  R.  (Mass.),  376. 

riding  on  running  board  of  car  as  contribiitory  negKgenee.    Walsh  v.  Boston  Elevated 

R.  (Do.  (Mass.),  443.  Annotated 

Infants — contributory  negligence  of  infant  oosiing  in  contact  with  broken  electric  wire. 
Boutlier  v.  Maiden  (Mass.),  910. 

Pleading — failure  to  reply  to  plea  of  contributory  negligence-^ure  by  reception  of  evidence. 
Lancaster  Electric  Light  Co.  v.  Taylor  (Ky.),  591. 

Questions  of  law  and  fact — contributory  negligence  as  question  for  jury.  Chambers  ▼.  Min- 
neapolis, etc.  R.  Co.  (N.  Dak.),  954. 

CONVERSATION. 

See  ETldenoe. 

CONVERSION. 

Bailments — unauthorized  use  of  chattel  by  bailee  as  conversion.  Baxter  v.  Woodward 
(Mich.),  946.  Annotated 

Compromise  after  conversion — sufficiency  of  evidence  of  compromise.  Baxter  v  Woodward 
(Mich.),  946. 

Damages — measure  of  damages  for  conversion.    Baxter  v.  Woodward  (Mich.),  946. 
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CONVEBSiaV  •-  Comtijiiied. 

Demand — ^necessity  of  demasd  before  bringing  action  for  converuon.     Baxter  y.  Woodward 

(Mich.),  946. 
Return  of  property  after  conversion — effect.    Baxter  v.  Woodward   (Mich.),  946. 
Waiver  of  conversion — question  for  jury.    Baxter  v.  Woodward  (Mich.),  946. 

comrsTAifOE. 

See  Deeds. 

CORONERS. 

Verdict — ^admissibility  in  evidence  in  action  on  life  insurance  policy.     Gilchrist  y.  Mystic 
Workers  of  the  World  (Mich.),  767. 

CORPORATIONS. 

Articles  of  incorporation — proof  of  amendments  by  certified  copy.     Weston  v.  Dahl   (Wis.), 
922. 

Creation  of  corporation — strict  compliance  with  statutory  requirements  neoeesary.     Parkside 
Cemetery  Assoc,  v.  Cleveland,  ete.  Traction  Co.  ( Ohio ) ,  1051. 

Dissolution  of  corporation — effect  as  abating  action  against  corporation.     Pease  v.  Rath  bun- 
Jones  Engineering  Co.  (U.  S.),  1147.  * 

estoppel  to  deny  corporate  existence.    Pease  v.  Rathbun-Jones  Engineering  CJo.  (U.  S.), 

1147. 

Eminent  domain — delegation  of  power  to  corporation — power  of  de  facto  corporation  to  con- 
demn.    Parkfiide  Cemetery  Assoc,  v.  Cleveland,  etc.  Traction  Co.   (Ohio),  1051. 

— '■ delegation   of   power   to   corporation — power   of   "dummy"   corporation   to   condemn. 

Parksioe  Cemetery  Assoc,  v.  Cleveland,  etc.  Traction  Co.   (Ohio),  1051. 

delegation  of  power  to  corporation — strict  compliance  with  requirements.     Parkside 


Cemetery  Assoc,  v.  Cleveland,  etc.  Traction  Co.   (Ohio),  1051. 
Foreign  corporations — service  of  process — liability  of  foreign  corporation  to  service.    People's 
Tobacco  Co.  v.  American  Tobacco  Co.  (U.  S.),  537.  \ 

service  of  process — ^revocation  of  designation  of  agent  to  receive  service.     People's 

Tobacco  Co.  v.  American  Tobacco  Co.  ( U.  S. ) ,  537. 

statute  imposing  license   tax — validity.     International   Paper   Co.   v.   Massachusetts 

(U.  S.),  617. 

what  constitutes  doing  business  within  state.     People's  Tobacco  Co.  v.  American  To- 


bacco Co.  (U.  S.),  537. 
Libel  and  slander — liability  of  corporation  for  slander  by  agent.     Grand  Union  Tea  Co.  v. 

Lord  (U.  S.),  1118. 
Officers — liability  for  incurring  debts  before  stock  half  subscribed.     Weston  v.  Dahl   (Wis.), 

922 

statutory  liability  of  corporate  officer  as  assignable.    Weston  v.  Dahl  (Wis.),  922. 

Practice  of  law — acts  of  corporation  held  to  constitute  practice  of  law.     Creditors  National 

Clearing  House  v.  Bannwart  (Mass.),  130.  Annotated 

validity  of  contract  contemplating  practice  of  law  by  corporation.     Creditors   Na- 
tional Clearing  House  v.  Bannwart  ( Mass. ) ,  130. 

Receivership — priority  of  claim  for  wages — scope  of  statute.     Riverside  Contracting  Co.  v. 

New  York  (N.  Y.),  1075. 
Stock  and  stockholders — subscription  to  stock — admissibility  of  parol  evidence  to  show  that 

subscription  was  conditional.     Bergman  v.  Evans   (Wash.),  848.  Annotated 

subscription  to  stock — collection  of  subscription — necessity  of  prior  call.     Bergman 

V.  Evans  (Wash.),  848. 

subscription  to  stock — enforcement  of  subscription  against  one  stockholder  as  affected 


by  similar  indebtedness  of  another.    Bergman  v.  Evans  (Wash.),  848. 

—  subscription  to  stock— extent  of  liability  of  subscriber.    Bergman  v.  Evans   (Wash.), 

subscription   to  stock — laches  as   bar  to  enforcement  of  subscription.     Bergman  v. 


Evans  (Wash.),  848. 

—  subscription  to  stock — liability  of  stockholder  for  interest  on  aubscription.    Bergman 

V.  Evans  (Wash.),  848. 

subscription  to  stock — oral  promise  to  subscribe  as  sufficient  subscription.     Weston 


v.  Dahl  (Wis.),  922. 

—  subscription   to  stock — what   constitutes   fraud   avoiding  liability   for   subscription. 

Bergman  v.  Evane  (Wash.),  848. 

CORRESMIUBCKCC  SCHOOIiS. 
See  Sclioola. 

CORRORORATIOH. 

See  Homieide;  WitneMes. 
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COBTti. 

Security  for  costs— effect  of  oral  agreement  to  secure  coats.    Welch  t.  Hannie  (Miss.),  325. 

OOXTNTIEB. 
See  Independent  Contraetom. 

GOUBTS. 

Bankruptcy  court — ^jurisdiction  to  set  aside  transfer.  Peninsula  Bank  ▼.  Woloott  (U.  S.), 
477. 

Federal  courts — determination  of  validity  of  state  statute  by  federal  supreme  court.  Inter- 
national Paper  Co.  v.  Massachusetts  (U.  S.)>  617. 

jurisdiction   to  determine  rights  arising  under  patent.     Boston  Store  y.  American 

Graphophone  Co.  (U.  S.),  447. 

Judicial  notice — mortality  tables — ^judicial  notice  of  mortality  tables.  Chambers  y.  Min- 
neapolis, etc.  R.  Co.  (N.  Dak.),  954. 

Police  power — ^judicial  review  of  exercise.    Hadfleld  v.  Lundin  (Wash.),  942. 

Religious  societies — ^judicial  review  of  action  of  church  authorities  in  disciplining  member. 
Carter  v.  Papineau  (Mass.),  620.  AwMtated 

See  also  Appeal  and  Error;  Dying  Deelarations^  Judgments ;  Iilbel  and 
Slander. 


See  Witnesses. 

CREDITOBS. 
See  Fraudulent  Sales  and  Conveyances;  Mortsases;  Snretysliip* 

CBIMINAI.  I^W. 

Assault — assault  with  intent  to  kill — evidence  raising  issue  of  self-defense.    State  r.  Morse 

(S.  Dak.),  670. 

assault  with  intent  to  kill — sufficiency  of  indictment.    State  v.  Morse  (S.  Dak.),  570. 

assault  with  intent  to  kill — ^verdict  finding  degree  of  crime.    State  y.  Morse  ( S.  Dak. ) , 

570. 

assault  with  intent  to  kill — ^verdict  of  "guilty  as  charged"  as  sufficients     State  v. 


Morse  ( S.  Dak. ) ,  570. 

Confidence  game — admissibility  of  evidence  of  similar  transactions.    People  v.  Brady  (IlL), 
540. 

right  to  bill  of  particulars.    People  v.  Brady  (111.),  640. 

sufficiency  of  evidence.    People  v.  Brady  (ifl.),  540. 

sufficiency  of  indictment.    People  v.  Brady  (111.),  640. 

Embezzlement — propriety  of  bill  of  particulars.    State  y.  Davis  (R.  I.),  568. 

sufficiency  of  indictment  with  respect  to  date  of  offense.    State  v.  Davis  (R.  I.),  563. 

Homicide — accomplices — person  participating  in  homicide  as  accomplice.     McCue  v.  State 

(Tex.),  674. 

' evidence — admissibility  of  declaration  of  third  person  as  dying  declaration.    Holland 

v.  State  (Ark.),  578. 

evidence — admissibility  of  cloolaration  of  third  person  injured  in  altercation.     Hol- 


land V.  State  (Ark.),  578. 
— *  evidence — admissibility  of  d'.chiration  of  victim  of  homicide  as  part  of  res  gestae. 
Moreht'ad  v.  State  (Okla.),  416. 

—  evidence — admissibility  of  dying  declaration  on  behalf  of  accused.    Morehead  v.  State 
(Okla.),  416.  Annotated 

—  evidence — admissibility  of  evidence  incidentally  discrediting  accused.    MeCue  v.  State 
(Tex.),  674. 

evidence — admissibility  of  evidence  of  possession  of  money  by  deceased.     McCue  v. 


State  (Tex.),  674. 

—  evidence — admissibility  of  evidence  to  rebut  proof  of  alibi.    McCue  y.  State  (Tex.), 

674. 

evidence— corroboration  of  accomplice — ownership  of  knife  found  near  body.    McCue 


v.  State  (Tex.),  674. 

—  evidence — expectation  of  death  as  predicate  for  admission  of  dying  declaration.    More- 
head  V.  State  (Okla.),  416. 

—  evidence — identity  of  dead  body — evidence  admissible  to  establish.     McCue  ▼.  State 


(Tex.)',  674. 

—  evidence — offer  of  dying  declaration — duty  of  court  to  hear  evidence  as  to  admissi- 
bility.   Morehead  v.  State  (Okla.),  416. 

evidence — sufficiency  of  evidence  to  establish  alibi  as  question  for  jury.     McCue  v. 


State  (Tex.),  674. 

—  evidence — sufficiency  of  evidence  to  sustain  conviction  as  against  plea  of  self-defense. 

Holland  v.  State  (Ark.),  578. 
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CRIMINAL  UkW  —  OoAtiaiied. 

Homicide — instructions — instruction  on  reasonable  doubt  properly  reviewed  when  covered  by 
charge.    Holland  v.  State  (Ark.),  578. 

instructions — ^reasonableness  of  belief  in  danger.    Holland  v.  State  (Ark.))  678. 

Indictment  and  information — amendment  of  indictment— 4>ill  of  particalara  as  amendment. 

State  v.  Davis  (R.  L)>  563. 

— < amendment  of  indictment — right  to  amendment.     State  v.  Davis  (B.  I.),  563. 

bill  of  particulars  as  aiding  bad  indictment.    People  v.  Brady  (111.),  540. 

bill  of  particulars  as  resting  in  judicial  discretion.    State  v.  Davis  (B.  I.),  663. 

included  offenses — ^how  alleged.    State  v.  Morse  (S.  Dak.),  570. 

power  of  court  to  order  bill  of  particulars.    State  v.  Davis  (B.  J.),  663. 

purpose  of  bill  of  particulars.     State  v.  Davis   (B.  I.),  563. 

statute  prescribing  form  of  indictment— construction.    People  v.  Brady  (lU.),  640. 

Annotated 
statute  prescribing  form  of  indictment— validity.    People  v.  Brady  (111.),  540. 

Annotated 
— — — —  statute  prescribing  form  of  indictment — validity.    State  v.  Davis  (R.  I.),  563. 

Annotated 

statute  prescribing  form  of  information — validity.    State  v.  Morse  (S.  Dak.),  570. 

Annotated 

sufficiency  of  indictment— certainty  requisite.    State  v.  Davis  (B.  I.),  663. 

sufficiency  of  in^ctment  generally.     People  v.  Brady    (111.),  640;    State  v.  Qavis 

(B.  I.),  563. 
Jeopardy— determination  of  identity  of  offenses.    People  v.  Brady  (HI.),  540. 

necessity  of  plea  of  former  jeopardy.    People  v.  Brady  (111.),  640. 

trial  of  issue  of  former  jeopardy.    People  v.  Brady  (HL),  540. 

See  ftlao  Appeal  and  Error;  Arsmiieiit  of  Coniuiel* 

OBOSS-EXAMINATIOX. 
See  Wltmeasoo. 

CBOSSIHGW. 
See  Garrters  of  Paaaensor*!  Railroads* 

cmmn^TivE  EViDmrcE. 

See  Now  Trial. 

BAMAOES. 

» 

Breach  of  contract — damages  for  breach  of  contract  to  purchase  jointly  at  auetiQii.     Stack 

V.  Both  Brothers  Co.  (Wis.),  741. 
Conversion — ^measure  of  damages  for  conversion.    Baxter  v.  Woodward  (Mich.),  946. 
Excessiveness — excessiveness  of  damages  as  ground  for  new  trial.    Cain  v.  Osier  (Iowa),  1126. 

slander — what  is  excessive  verdict.    Cain  v.  Osier  (Iowa),  1126. 

Injunctions — damages  for  wrongful  issuance — duty  of  injured  party  to  minimize.     Johnson 
v.  Brown  (Tenn.),  672.  Annotated 

Telegraphs  and  telephones — recovery  for  mental  anguish — effect  of  federal  statute.    Western 
Union  Tel.  Co.  v.  Lee  (Ky.),  1026. 
See  also  Goaf  nsioa  of  Goods. 

DEAD  BODIES. 

Identification— evidence  admissible  to  establish   identity  of  dead  body.     MeCue  v.   State 
(Tex.),  674.  Annotated 

DEALER. 
See  AutomoMlea* 

DEATH  BT  WRONGFITI.  ACT. 

Adopted  child — right  of  recovery  for  death  of  adopted  child.    Boutlier  v.  Maiden  (Mass.),  910. 
Evidence — ^burden  of  proof  as  to  care  used  by  intestate.    Boutlier  v.  Maiden  (Mass.),  910. 

sufficiency  of  evidence  to  justify  finding  of  conscious  suffering  by  intestate.    Boutlier 

V.  Maiden  (Mass.),  910. 

Husband  and  wife— right  of  wife's  representatives  to  sue  husband  for  death  by  wrongful  act. 
Fitzpatrick  v.  Owens  (Arlc),  772.  Annotated 

DEATH   CERTIFICATE. 

Physician's  death  certificate  as  evidence  of  cause  of  death.    Gilchrist  t.  Mystic  Workers  of 
the  Worlc^   (Mich.),  757.  Annotated 
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DEBTOR  AHB  GBEBITOK. 
Uf  Frandvlent  Sales  aad  ConTejramoes;  Mortgaces;  Swetyaktv* 

D£CI^RATION8. 
8«e  Acbniasioafl  and  Deelaratloaa;  Bjlac  DeelaimtlMUk 

DECREES. 
See  Jndgneats* 

DEEDS. 

AdmiBsions  aiid  declarations — admissibility  of  statements  by  grantor  contradieting  redtals 
of  deed.    Campbell  v.  Sigmon  (N.  Car.),  40.  ■ 

admissibility    of    statements    by    grantor    impeaching    deed.      Campbell    t.    Sigmon 

(N.  Car.),  40. 

Deed  as  mortgage — ^burden  of  proof.    EUing  v.  Fine   (Mont.),  752. 

effect  of  failure  of  grantor  to  assert  rights.    Elling  v.  Fine  (Mont.),  762. 

effect  of  laches  on  right  to  have  deed  declared  mortgage.     Elling  v.  Fine   (Mont.), 

762.  AfMtotated 

presumption  as  to  nature  of  transaction.    Elling  v.  Fine  (Mont.),  762. 


Description — sufficiency  of  description  fixing  center  line  of  party  wall  as  boundary.    Weadock 

V.  Champe  (Mich.),  874. 
Evidence  of  conveyance — permissive  occupancy  by  grantor.    Campbell  v.  Sigmon  (N.  Car.),  40. 
Husband  and  wife — validity  and  effect  of  deed  signed  bv  spouse  not  named  therein..  Linn  v. 

CoUins  (W.  Va.),  86. 
Parol  evidence — admissibility  of  parol  evidence  to  establish  trust  in  contradiction  of  deed. 

Campbell  v.  Sigmon  (N.  Car.),  40. 
Recitals— effect  as  to  third  persons.    Simmons  v.  Northern  Pacific  R.  Co.  (Wash.),  1184. 
Setting  aside  deed — effect  of  retention  of  premises  by  grantor.    Campbell  y.  Sigmon  (N.  C^.), 

40. 

See  also  Easements;  Ids  Pendens;  Vendor  and  Purchaser* 

DE  FACTO  OOSPORATIOKS. 
See  Corporations. 

DEFAULT  JUDGMENTS. 
See  Judgments. 

DEI^T. 
See  Telegraphs  and  Telephones. 

DEMAND. 
See  Conversion. 

DEMVBBSB. 

See  Pleading. 

DENTISTS. 

Daty  and  liability  of  dentist  to  patient.    Toy  v.  Mackintosh  (Mass.),  1188.  AMmotaM 

DEPOSITS. 
See  Safe  Deposit  Bon. 

DESCRIPTION. 
See  Deeds;  Quieting  Title. 

DETEBMINATION  OF  CONTRACT. 

See  Contracts. 

DEVIATION. 
See  Carriers  of  Goods;  Carriers  of  live  Staek* 

DEVISEES. 
See  Eftnitable  Election;  Wills* 

DILIGENCE. 
See  New  Trial. 
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BXBfiCTIQN  OS*  VEWI>X€T« 
Se«  Judgments;  Verdiot. 

DISABIUTY. 
See  Insnraiiee. 

BXSCIPLXirB. 
See  ReUsieiM  Soeletlei* 

DISCBETIOK. 
See  Appeal  and  Enror;  Judgment;  Tirial* 

DIVOROE. 

Support  of  diiMren — duty  of  father  after  divorce  decree  in  his  favor  not  providing  for  main- 
tenance.   Rowell  V.  Kowell  (Kan.),  936.  Annotated 

DOING  BUSINESS. 
See  Foreign  Corporation*. 

Docms. 

See  Carriers  of  Passengers* 

DOBBIANT  JUDGMENTS. 

See  Judgments. 

DOWEB. 

Rights  of  widow  before  assignment  of  dower.    Scotten  v.  Moore  (Del.),  400. 

DBUMMEBS. 
See  Agency. 

DUMMT  COBPOBATIONS. 
See  Corporations. 

DYING  DECUkBATIONS. 

Accused — ^admissibility  of  dying  declaration  on  behalf  of  accused.    Morehead  ▼.  State  (Okla.)', 

416.  Annotated 

Offer  of  dying  declaration  in  evidence — duty  of  court  to  hear  evidence  as  to  admissibility. 

Morehead  v.  State  (Okla.),  416. 
Predicate  for  admission  of  dying  declaration — expectation  of  death.     Morehead   v.   State 

(Okla.),  416. 
Third  person — admiBsibility  of  declaration  of  third  person  as  dying  declaration.    Holland  v. 

State  (Ark.),  578. 

EASEMENTS. 

Guardians — riprht  of  guardian  to  grant  easement  in  land.  Silverman  v.  Betti  (Mass.),  90. 
Tenants   in   common — validity   of   grant   of   easement   by   one   tenant.     Silverman   v.   Betti 

(Mass.),  90.  Annotated 

Vendor  and  purchaser — ^grant  of  easement  by  purchaser  to  vendor — effect  of  subsequent  deed. 

Simmons  v.  Northern  Pacific  R.  Co.  (Wash.),  1184. 

EJECTMENT. 

Basis  of  recovery  in  ejectment — ^recovery  based  on  strength  of  plaintiff's  title.     Scotten  v. 
Moore  (Del.),  409. 

EliECTIONS. 

Qualifications  of  voters — ^legislative  control.    State  v.  French   (Ohio),  896. 

Woman  suffrage — ^validity  of  municipal  authorization.     State  v.  French   (Ohio),  896. 

Annotated 
See  also  libel  and  Slander. 

EuscTBicmr. 

Wires— charging  wires  of  another  company — ^liability  for  resulting  injury.    Boutlier  v.  Mai- 
den  (Mass.),  910.  Annotated 

— contributory  negligence  of  infant  in  coming  in  contact  with  broken  wire.     Boutlier 

V.  Maiden  (Mass.),  910. 

maintaining  wires  over  private  premises — franchise  as  conferring  right.     Lancaster 


Electric  Light  Co.  v.  Taylor  (Ky.),  591. 
Ann.  CaB.  1918C.— 78. 
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ELECTBICITT  ~  Ooatlaued. 

Wires — ^maintaining  wires  over  private  premises — liability  for  jury  to  licensee.     Boutlier 

▼.  Maiden  (Mass.)*  910. 
maintaining  wires  over  private  premises — liability  for  persomd  injury.     Lancaster 

Electric  Light  Co.  v.  Taylor  (Ky.),  591.  AMmataUd 


Indictment — ^propriety  of  bill  of  particulars.    State  v.  Davis  (R.  I.),  503. 

sufElciency  of  indictment  with  respect  to  date  of  offense.    State  v.  Da  via  (R.  L),  583. 

EMINENT  DOMAIN. 

Delegation  of  power  to  corporation — power  of  de  facto  corporation  to  condemn.     Parkside 
Cemetery  Assoc,  v.  Cleveland,  etc.  Traction  Co.  (Ohio),  1051. 

power  of  "dummy"  corporation  to  condemn.    Parkside  Cemetery  Aasoe.  v.  Cleveland, 

etc.  Traction  Co.  (Ohio),  1051. 

strict  compliance  with  requirement.     Parkside  Cemetery  Abboc  t.  develand,  ete. 


Traction  Co.  (Ohio),  1051. 

9 

See  I«abor  I«awa;  Master  SAd  Sevraat. 

EMPIX>T£RS'  lilABILITT  INSITRANCE. 

Binding  slip  as  insurance  contract.    iBtna  Life  Ins.  Co.  v.  Bradford  (Okla.),  878.    Afmotated 

(]k)nstruction  of  policy — ^provision  giving  insurer  power  to  control  ietUement.    Wifloonsin  Zinc 

Co.  V.  Fidelity,  etc  Co.  (Wis.)*  390.  AmmoUUed 


See  War. 

ENTIBETT. 
See  Hasband  and  Wife. 

EQiriTABLE  EI«ECTION. 

Renunciation  of  will  by  widow — effect  on  rights  of  other  devisees.    Scottoi  T.  Moore  (DeL), 
409.  AMmotatei 

EQtriTABIJS  INTEREST, 
See  Boaa  Fide  Pareluwer. 

EQXTIT ABI£  TITLE. 
See  Fire  lasaraaee. 

EQUITIES. 
See  Mortsases. 

■ 

ESTOPPEIi. 

Corporations — estoppel  of  dissolved  corporation  to  deny  corporate  existence.    Peaae  t.  Batii- 
bun-Jon^  Engineering  Co.  (U.  8.),  1147. 

EVIDENCE. 

Admissions  and  declarations— 4eed a — ^admissibility  of  statements  by  grantor  eontra^cting 

recitals  of  deed.    Campbell  v.  Sigmon  (N.  Car.),  40. 
deeds — admissibility  of  statements  by  grantor  impeaching  deed.    Campbell  v.  Sigmon 

(N.  Car.),  40. 

homicide — admissibility  of  declarations  of  third  person  injured  in  altercation.    Hol- 


land V.  State  (Ark.),  578. 

—  homicide — admissibility  of  declarations  of  victim  of  homicide  as  part  of  res  gestae. 

Morehead  v.  State  (Okla.),  416. 

life  insurance — admissibility  of  statements  by  insured  before  death.     Gilchrist  v. 


Mystic  Workers  of  the  World  (Mich.),  757. 

—  life  insurance — ^admissions  oif  insured  to  show  suicide.    Rosman  ▼.  Travelers'  Ins.  Co. 
(Md.),  1047.  AnmoMed 

sales — admissibility  of  declaration  by  agent  at  time  of  sale.    Harlow  v.  Perry  (Me.), 


87. 

—  self-serving  declaration — ^letter  held  not  to  be  self-serving  declaration.     Carter  v. 

Papineau  (Mass.),  620. 

silence  as  admission — ^failure  of  party  to  civil  >ction  to  rq[»ly  to  oral  gtatement 


Campbell  v.  Sigmon  (N.  Car.),  40.  Anmotated 
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EVIDENCE  —  GoAtiawed. 

AdmissioDB  and  declarations — silence  as  admission — failure  of  party  to  civil  action  to  reply 
to  oral  statement.    Harlow  v.  Perry  (Me.),  37.  Annotated 

silence  as  admission — ^failure  of  party  to  civil  action  to  reply  to  oral  statement. 

State  V.  Ellison  (Mo.),  1.  Annotated 

Arbitration   and  award — admissibility  of  affidavits  to  prove  mistake  in   award.     Oregon- 
Washington,  R.  etc.  Co.  V.  Spokane,  etc.  R.  Co.  (Ore.),  991. 

setting  aside  award — consideration  of  evidence  taken  by  arbitrators.     Oregon-Wash- 
ington R.  etc.  Co.  V.  Spokane,  etc.  R.  Go.  (Ore.),  991. 

Articles  of  incorporation — proof  of  amendment  by  certified  copy.     Weston  v.  Dahl   (Wis.), 

922. 
Burden  of  proof — bills  and  notes — ^burden  of  proof  in  action  on  lost  note.     Linn  v.  Collins 

(W.  Va.),86. 

death  by  wrongful  act — burden  of  proof  as  to  care  used  by  intestate.     Boutlier  v. 

Maiden  (Mass.),  910. 

deed  as  mortgage — burden  of  proving  that  deed  was  intended  as  mortgage.     EUing 


V.  Fine  (Mont.),  752. 

—  negligence — burden  of  proving  negligence.    Memphis  Street  R.  Co.  v.  Cavell  (Tenn.), 
42. 

—  vendor  and  purchaser — ^burden  of  proVing  bona  fide  purchase.     Tobey  v.  Kilbourne 
(U.  S.),470. 

wills — ^burden  of  proof  in  action  to  establish  rights  of  legatee.    Moseley  v.  Goodman 


(Tenn.),  931. 
Confidence  game — admissibility  of  evidence  of  similar  transactions.     People  v.  Brady  (111.), 

540. 
Conflict  of  laws — law  governing  rules  of  evidence.     St.  Louis,  etc.  R.  Co.  v.  Crews  (Okla.), 

823. 
Dead  bodies— evidence  admissible  to  establish  identity  of  dead  body.    McCue  v.  State  (Tex.), 

674.  Annotated 

Death  certificate — ^physician's  death  certificate  as  evidence  of  cause  of  death.     Qilchrist  v. 

Mystic  Workers  of  the  World  (Mich.),  767.  Annotated 

DeedH— evidence   of   oonv^ance — ^permissive    occupancy   by  grantor.     Campbell    v.    Sigmon 

(N.  Car.),  40. 
Dying  declarations — admissibility  of  declaration  of  third  person  as  dying  declaration.    Hol- 
land V.  State  (Ark.),  678. 

' admissibility  on  behalf  of  accused.    Morehead  v.  State  (Okla.),  416.  Annotated 

expectation  of  death  as  predicate  for  admission.    Morehead  v.  State  (Okla.),  416. 

— —  offer  in  evidence — duty  of  court  to  hear  evidence  as  to  admissibility.     Morehead  v. 

State  (Okla.),  416. 
Former  testimony — admissibility  of  former  testimony  of  deceased  witness.     McCue  ▼•  State 

( Wis. ) ,  674. 
Homicide — evidence — admisaibility  of  evidence  incidentally  discrediting  accused.     McCue  v. 

State  (Tex.),  674. 
-^^~  evidence — admissibility  of  evidence  of  possession  of  money  by  deceased.     McCue  v. 

State  (Tex.),  674. 

evidence — admissibility  of  evidence  to  rebut  proof  of  alibi.    McCue  t.  State  <Tex.;, 


674. 

Immaterial  evidence — admissibility  when  part  of  conversation.    Harlow  v.  Perry  (Me.),  37. 

..   ■         duty  of  court  to  give  instruction  to  disregard.    Harlow  v.  Perry  (Me.),  37. 

Impeaching  evidence — «ffeot  as  affirmative  proof .    Moseley  v.  Goodman  (Tenn.),  931. 

Judicial  notice! — mortality  tables — ^judicial  notice  of  mortality  tables.  Chambers  v.  Min- 
neapolis, etc.  R.  Co.  (N.  Dak.),  954. 

Landlord  and  tenant — evidence  to  show  intent  in  leasing — ^admissibility  of  prior  and  subse- 
quent acts.    Bank  of  Commerce,  etc.  Co.  v.  Burke  ( Tenn. ) ,  439. 

Libel  and  slander — admissibility  of  evidence  as  to  title  to  property  charged  to  have  been 
stolen.    Cain  v.  Osier  (Iowa),  1126. 

evidence  admissible  to  justify  charge  of  larceny.    Ray  v.  Shemwell  (Ky.),  1122. 

Parol    evidence — contracts — admissibility    of    parol    evidence   to    explain    writing— doctrine 

applied.    Chaplin  v.  Griffin  (Pa.  St.),  787. 

deeds — admissibility  of  parol  evidence  to  establish  trust  in  contradiction  of  deed. 

Campbell  v.  Sigmon  (N.  Car.),  40. 

stock  and  stockholders — admissibility  of  parol  evidence  to  show  that  subscription  to 


stock  was  conditional.    Bergman  v.  Evans  (Wash.),  848.  Annotated 

wills — ^parol  evidence  to  aid  construction — identification  of  devisee.    Moseley  v.  Good- 


man (Tenn.),  931. 
Presumptions — arbitration  and  award — presumption  in  favor  of  award.    Oregon-Washington 

R.  etc.  Co.  V.  Spokane,  etc.  R.  Co.  (Ore.),  991. 
.  deed  as  mortgage — ^presumption  as  to  nature  of  tran:>action.    Elling  v.  Fine  (Mont.), 

762. 

judicial  sales — ^presumption  in  aid  of  return  of  selling  officer.    Wolfenberger  v.  Hub- 


bard (Ind.),  81. 


1236  <^I^£  ^HIS  VOL.  ANN.  CAS.  191SC. 


BVIDEHCE  —  C«milmmML 

Prima  facie  evidence — verified  etatement  of  account  as  prima  facie  evidenoe.  La  Salle  Ex- 
tension University  v.  Ogbum  (N.  Car.),  887. 

Railroads — ^use  of  bridge  of  another  company — certain  evidence  on  issue  of  compensation  held 
inadmissible.     Oregon-Washington  R.  etc.  Co.  v.  Spokane,  etc.  R.  Co.   (Ore.),  991. 

Value — ^admissibility  of  evidence  of  dealer  as  to  value  of  automobile.  Smead  v.  Steams 
(Iowa),  746. 

Weapons — accidental  shooting  by  sportsman — admissibility  ol  evidence.  Qibson  v.  Payne 
fOre.),  383. 

Weight  and  sufficiency — accident  insurance — proof  of  sickness — sufficiency.  Rocci  v.  Massa- 
chusetts Accident  Co.   (Mass.),  529. 

confidence  game — sufficiency  of  evidence.    People  v.  Brady  (II1.)>  540. 

conversion — sufficiency  of  evidence  of  compromise  after  conversion.  Baxter  v.  Wood- 
ward  (Mich.),  946. 

death  by  wrongful  act — evidence  held  sufficient  to  justify  finding  of  conscious  suf- 


fering by  intestate.    Boutlier  v.  Maiden  (Mass.),  910. 
—  health  insurance — ^proof  of  sickness — sufficiency.    Rood  v.  Massachusetts  Accident  Co. 
(Mass.),  529. 

homicide — sufficiency  of  evidence  to  corroborate  accomplice.     McCue  v.  State   (Tex.), 


674. 

—    homicide — sufficiency  of  evidence  to  establish  alibi  as  question  for  jury.     McCuc  v. 

State  (Tex.),  674. 

homicide — sufficiency  of  evidence  to  sustain  conviction  as  against  plea  of  self-defense. 


Holland  v.  State  (Ark.),  578. 
—  libel  and  slander — sufficiency  of  evidence  of  justification.     Grand  Union  Tea  Co.  v. 
Lord  (U.  S.),  1118. 

life  insurance — cause  of  death — sufficiency  of  evidence  of  suicide.    Rosman  v.  Travel- 


ers' Ins.  Co.  (Md.),  1047. 

—  question  of  law  or  fact — sufficiency  of  evidence  as  question  of  law  or  fact.     Parker 

V.  Power   (Md.),  604. 

streets  and  highways — sufficiency  of  evidence  to  justify  finding  that  injured  person 


was  traveler  on  highway.    Boutlier  v.  Maiden  (Mass.),  910. 

wills — sufficiency  of  evidence  to  identify  devisee.    Moseley  v.  Groodman   (Tenn.),  931. 

Bee  also  Appeal  and  Error;  Negligeaoe;  New  Trial;  Trial;  WitaeMea* 

EXCEPTIONS. 
See  Appeal  aad  Error* 

EXECUTIONS. 

Injunctions — injunctions    against   execution    sale — dormant    jadigment*      Sparks   t.    Martin 
(Kan.),  324.  Atmotated 

injunction  against  execution  sale — grounds.    Welch  v.  Hannie  (Miss.),  325. 

Aimoiated 

injunction  against  execution  sale — judgment  creditor  as  necessary  party.     Tount  v. 

Hoover  (Kan.),  148.  Atmotated 

injunction  against  execution  sale — ^pleading.    Welch  v.  Hannie  (Miss.),  325. 

•  Annotated 

"  injunction  against  execution  sale — ^rigfat  to  injunction.    Tount  t.  Hoover  (Elan.),  148. 

Annotated 
-^-— -  Injunction  against  execution  sale — ^right  to  injunction.    Douglas  t.  Jenkins  (6a.) ,  322. 

Annotated 
injunction  against  execution  sale — right  to  injunction.    Harris  y.  Carolina  Distrib- 


uting Go.  (N.  Car.),  329.  AnnotaUd 

injunction  against  execution  sale— right  to  injunction.     Townsend  t.  Chamberlain 


(Ore.),  330.  .  Annotated 

Property  subject-^-estate  by  entireties.    Harris  v.  Carolina  Distributing  Co.  (N.  Car.),  329 

BXBOUTOBS  ANB  ABBOHISTBATORS* 

False  representation  by  agent  selling  goods — liability  of  administrator.     Harlow  t.  Perry 

(Me.),  37. 
False  statement  by  administrator  as  to  valuation  of  property  by  appraisers  as  actionable 

fraud.    Harlow  v.  Perry  (Me.),  37. 


See  Sol&ools. 


See  Appeal  and  Error. 

EXOHBRATIOK. 
See  Streets  and  Hisl&ways. 
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BXPBCTATIOK  OF  DEATH. 

8e«  Dyins  Beolaratiotts. 

EXPERT  EViBElf CE. 
See  Appeal  and  Error* 

EXTENSION  OF  TIWEL 
See  Snretysliip. 

FAILURE  TO  REPLY. 
8ae  Admissions  and  Declaratioaflt 


See  Pavemt  and  Clilld* 

FEDERAL  COURTS. 
See  Cosrte. 

FEDERAL  OOVERNMSNT. 
See  Governjaent. 

FEDERAL  STATUTES. 

See  OoTermmeiiti  Hours  of  Serrioe  Aots;  Interstate  Commeree;  Master  and  Ser- 
vant; Telef^aplie  and  Telepl^oaee. 

FICTITIOUS  NAMES. 

See   WiUs. 

FINDINGS. 

See  Appeal  and  Error;  TrtaL 

FIRE  INSURANCE. 

Ayoldance  of  policy — misrepresentations  by  iii«iired  as  sufficient  to  avoid  policy.  Waller  y. 
City  of  New  York  Ina.  Co.  (Ore.),  139. 

Cancellation  of  policy — ^when  ftinfieltatlon  by  insured  becoanoft  ef  ective.  Gately-Haire  Co.  ▼. 
Niagara  Fire  Ina.  Co.  (N.  Y.),  115.  Annotated 

Construction  of  policy — sole  and  unconditional  ownership — equitable  title  as  sufficient.  Han- 
kins  V.  Williamsburg  City  Fire  Ins.  Co.  (Elan.),  135.  Annotated 

sole  and  unconditional  ownership — title  of  vendee  under  executory  contract  as  suffi- 
cient.   Waller  v.  City  of  New  York  las.  Co.  (Ore.),  139.  Aj/motated 

FOOD  AKD  BRUOS. 

Cold  storage  of  food — ^liability  of  warehouseman  for  negligence.  Perry  Bros.  t.  Diamond 
Ice,  etc.  Co.  (WmIi.),  891.  Annotated 

FORECLOSURE. 
8eo  Mortgages. 

FOREIGN  CORPORATIONS. 

Doing  business  within  state — ^what  constitutes.  People's  Tobacco  Co.  v.  American  Tobacco 
Co.  (U.  S.),  537. 

License  tax — ^validity  of  statute  imposing.  Internationjil  Paper  Co.  v.  Massachusetts  (U.  S.), 
617. 

Service  of  process — liability  of  foreign  corporation  to  servioii.  People's  Tobacco  Co.  y.  Ameri- 
can Tobacco  Co.  (U.  S.),  S37. ' 

revocation  of  designation  of  ag^nt  to  receive  aoKvice.  People's  Tobacco  Co.  v.  Amer- 
ican Tobacco  Co.  (U.  S.),  537. 

FORMER  JEOFARDT. 

See  Jeopardy.   ' 

FRAUD. 

Agency — ^falsd  representation  by  agent — liability  of  administrator.    Harlow  t.  Ferry  (Me.), 

37. 
Appraisers — misstatement  as  to  valuation  by  appraisers  as  actionable  fraud.    Harlow  v.  Perry 

(Me.),  37. 
Arbitration  and  award — setting  aside  award  for  fraud.     Oregon-Washington  R.  etc.  Co.  v. 

Spokane,  etc.  R.  Co.  (Ore.),  991. 
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FRAUD  —  CoatiiiiiML 

Fire  insurance — ^misrepresentations  by  insured  as  suffieient  to  ayoid  policy.     Waller  ▼.  City 

of  New  York  Ins.  Co.  (Ore.),  139. 
Instructions — necessity  of  defining  "fraud."    Smead  v.  Steams   (Iowa),  745. 
Release  and  discharge — avoidance  of  release  for  misrepresentation  as  to  nature  of  instrument. 

Rocci  V.  Massachusetts  Accident  Co.  (Mass.),  629. 
Stock   and   stockholders — what  constitutes  fraud  avoiding  liability   for   stock   subscription. 

Bergman  v.  Evans  (Wash.),  848. 
Vendor  and  purchaser — bona  fide  purchasers — constructive  notice  of  fraud.     Tobey  v.  Kil- 

bourne  (U.  S.),  470.  / 
misrepresentation  by  vendor  as  to  location  of  land  as  fraud.     Wilson  v.  Robinson 

(N.  Mex.),49. 
-  misrepresentation  by  vendor  as  to  rental  value  of  land  as  fraud.    Wilson  y.  Robinson 


(N.  Mex.),  49. 

Voting  contest — right  of  action  for  damages  for  fraud  of  promoter  of  contest.     Smead  v. 
Steams  (Iowa),  746.  AfMOtated 

FBAUBSy  STATUTE  OF 

Sale  of  goods — contract  for  joint  purchase  from  third  person  as  within  statute  of  frauds. 

Stack  V.  Roth  Brothers  Co.  (Wis.),  741.  Annotated 
right  to  rescind  written  contract  for  sale  of  goods  by  parol  agreement.     Morris  v. 

Baron  (Eng.),  1197.  Annotated 

Sale  of  lands — recovery  of  part  payment  under  verbal  contract.    Jones  ▼.  Ceree  Investment 

Co.   (Colo.),  429. 
Trusts  and  trustees — admissibility  of  parol  evidence  to  show  trust  in  contradiction  of  deed. 

Campbell  v.  Sigmon  (N.  Car.),  40. 

FBAUDULENT  SAI.ES  ANB  CONVETAJICES. 

Who  may  attack  conveyance  as  fraudulmt — subsequent  creditor.     Harris  t.  Caroliiia  Dis* 
tributing  Co.  (N.  Car.),  329. 

FBIEMBS. 
See  Idbel  and  Slanderw 

FBtrSTBATION   OF   VOYAGE.     . 
See  Marine  Insnranoe. 

GAMING. 

Action  to  recover  money  lost  at  gaming — set-off  of  previous  winnings.     Button  v.  Curry 
(Ohio),  770.  Annotated 


Payment  of  judgment  by  garnishee — effect  on  liability  to  principal  defendant  in  another  juris- 
diction.   St.  Louis,  etc.  R.  Co.  v.  Crews   (Okla.),  823.         .  Annotated 

Principal  defendant  nonresident-— duty  of  garnishee  to  give  notice.  St.  Louis,  etc.  R.  Co. 
T.  Crews  (Okla.),  823. 

GIFTS. 
See  Charities. 

GOOD  FAITH. 
See  Idbel  and  Slander. 

GOOD  REFUTE. 

See  Witnesses. 

• 

GOV  ERNMEKT. 

Claims — ^validity  of  statute  limiting  attorney's  fee  for  collection  of  elaJm  against  goyemment 
Moysrs  t.  Memphis  (Tenn.),  854.  Annotate 

validity  of  statute  limiting  attorney's  fee  for  collection  of  olaim  a^inst  government 

Ralston  y.  Dunaway  (Ark.),  870.  Annotated 

GRADUATIKG  EXERCISES^ 
See  Soliools. 
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OUABDIANS. 

Aotioii  affamst  infaDt— effect  of  failure  to  appoint  guardian  ad  litem.     Linn  ▼.   Collina 

(W.Va.),86. 
Sale  of  land  by  euardian — scope  of  order  of  court — aright  of  guardian  to  grant  easemeni 

SilTerman  y.  Betti  {Uaaa.),  90. 

GUESTS* 
See  Automobiles. 


See  Appeal  and  Error* 

HEAI.TH  IKStTBANCE. 

Avoidance  of  policy — illnese  as  excuse  for  nonpayment  of  preminm.    Bocei  y.  HasBachnsetts 

Accident  €o.   ( Mass. ) ,  629. 
provision  for  avoidance  on  nonpayment  of  premium  as  valid  and  self -executing.    Bocci 

V.  Massachusetts  Accident  Go.  (Mass.),  529. 
Construction  of  policy— effect  of  conflict  between  policy  and  by-law.     Eminent  Household  v. 

Bunch  (Miss.),  110. 
what  constitutes  "continuous  confinement  to  house."    Rocoi  v.  Massachusetts  Accident 

Co.  (Mass.),  529.  AfMoiated 

Proof  of  sickness — sufficiency.    Rocci  v.  Massachusetts  Accident  Co.   (Mass.),  529. 
Validity  of  provision  relating  to  ''confinement  to  house."     Rocci  v.  Massachusetts  Accident 

Co.  (Mass.),  529. 


See  Streets  and  HlKh^rays* 

HOMICIDE. 

Aceomplices — ^person  participating  in  homicide  as  accomplice.    McCue  v.  State  (Tex.),  074. 
Evidence^— admissibility  of  declaration  of  third  person  as  dying  declaration.    Holland  v.  State 
(Ark.),  578. 

admissibility  of  declaration  of  third  person  injured  in  altercation.    Holland  v.  State 

(Ark.),  578. 

admissibility  of  declaration  of  victim  of  homicide  as  part  of  res  gestae.    Morehead  v. 

State  (Okla.),  416. 

admissibility  of  dying  declaration  on  behalf  of  aooased.    Morehead  v.  State  (Okla.), 

416.  Annotated 

admissibility  of  evidence  incidentally  discrediting  accused.     McCue  v.  State   (Tex.), 

674. 

admissibility  of  evidence  of  possession  of  money  by  deceased.    McCue  v.  State  (Tex.), 

674. 

admissibility  of  evidence  to  rebut  proof  of  alibi.    McChie  v.  State  (Tex.),  674. 

corroboration  of  accomplice — ownership  of  knife  found  near  body.     McCue  v.  State 

(Tex.),  674. 

^—  expectation  of  death  as  predicate  for  admission  of  dying  declaration.     Morehead  v. 

State  (Okla.),  416. 
-^—  identification  of  dead  body— evidence  admissible  to  establish.    McCue  v.  State  ( Tex. ) , 

674.  Annotated 

offer  of  dying  declaration— duty  of  court  to  hear  evidence  as  to  admissibility.    More- 
head  V.  State  (Okla.),  416. 

sufficiency  of  evidence  to  establish  alibi  as  question  for  jury.    McCue  v.  State  (Tex.), 

674. 

sufficiency  of  evidence  to  sustain  conviction  as  against  plea  of  self-defoise.    Holland 


V.  State  (Ark.),  578. 
Instructions — reasonableness  of  belief  in  danger.    Holland  v.  State  (Ark.),  678. 

request  for  instruction  on  reasonable  doubt  properly  reviewed  when  oovered  by  charge. 


Holland  v.  State  (Ark.)»  578. 
See  also  Assault* 


HOURS  OF  lABOB. 
See  Ifabor  Ifai 


HOURS  OF  SERVICE  ACTS. 

Federal  hours  of  service  act— construction.    Atchison,  etc.  R.  Co.  y.  U.  8.  (U.  8.),  794. 

Annotated 


See  Wei^ens* 
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HUSBAHD  AKD  WIFE. 

Actions  between  spouses^-riglkt  of  action  by  repreeentaiivee  of  wife  against  husbaad  for 

death  by  wrongful  act.    Fitzpatrick  v.  Owens  (Ark.),  772.  Anmotated 

Community  property-— contract  by  husband  to  pay  attorney — effect  of  failure  of  wife  te  eign 

contract.    Thomas  y.  Scougale  (Wash.),  462. 
Deeds — ^validity  and  effect  of  deed  signed  by  spouse  not  named  therein.     Linn  ▼.  Colli bs 

( W.  Va. ) ,  86. 
Entirety — estate  by  entirety  as  subject  to  execution.     Harris  y.  Carolina  Distributing  Co. 

(N.  Car.),  329. 
Marriage  settlements — contract  fayored.    De  Cicco  v.  Schweizer  (N.  Y.),  816. 

See  also  DlToroe;  Dourer;  Marriage. 

IDSJITZTT. 
See  Bead  Bodies;  Wills. 

IDENTITT  OF  OFFENSES. 
See  Jeopardy. 

II.IXGAL  COKTRACTS. 

Attorneys — ^yalidity  of  contingent  fee  contract.    Meyers  y.  Memphis  (Tenn.),  854. 

Auctions — ^yalidity  of  agreement  to  purchase  jointly  at  auction.    Stack  y.  Roth  Brothers  Co. 

(Wis.),  741. 
Corporations — ^yalidity  of  contract  contemplating  practice  of  law  by  corporation.     Creditors 

National  Clearing  House  y.  Bannwart  (Mass.),  130. 
Marriage — ^validity  of  contract  made  to  induce  marriage  between  third  persons.     De  Cicco 

y.  Schweizer  (N.  Y.),  816.  Annotated 

Monopolies — ^yalidity  of  contract  fixing  price  on  resale  of  patented  article.    Boston  Store  ▼. 

American  Graphophone  Co.  (U.  S.)*  447. 

See  also  Deeds;  Easeiaeiits;  Insmvanee. 

IMMATEBIAL  EVIDENCE, 
See  Evidence. 

IMPEACHMENT. 
See  Appeal  and  Error;  Arbitration  and  Awavd;  Bvidaaeei  Witaassas. 

IMFUED  ADMISSIONS. 
See  Admissions  and  Deelarations. 

IMPLIED  CONTRACTS. 

What  constitutes  implied  contract  to  pay  broker's  commission.    Dickinson  t.  Haaley  (Mich.). 
1043.  AntMiated 


See  Maetenlos'  Idaas;  PnUie  Intpraramaiits. 

IMPUTBD  NEOUOSNON. 

See  NesligoAee. 

INDEMNITT. 

Oiying  of  indemnity  bond  as  prerequisite  to  action  on  lost  note.    Weston  t.  Dahl  (Wis.) ,  922. 

Annotated 

INDEPENDENT  CONTltACTOBS. 

fiyidence  as  to  status  of  oontraetor — ^harmless  error.    Sempier  y.  Goenuoin  (Wis.),  670. 

Liability  for  act  of  independent  contractor.    Teeters  y.  Dee  Moines  (Iowa),  659. 

Test  of  independence  of  contractor.    Bodwell  y.  Webster  (Neb.),  624. 

Who  is  independent  contractof— county  paying  city  street.    Teeters  y.  Des  Moines   (Iowa), 

669.  '  Annotated 

definition  of  "independent  contractor.''    Bodwell  v.  Webster  (Neb.),  624.    Annotated 

existence  of  relation  of  independent  contractor  as  question  for  jury.     Bodwell  t. 

Webster  (Neb.),  624.  .,  .     Annotated 

existence  of  relation  of  independent  contractor  as  (Juestion  for  jury.     Sempier  v. 


Cioemann  (Wis.),  670. 

—  person  hauling  logs.    Tuttle  y.  Embury-Martin  Lumber  Co.  (Mich.),  664.      Annotated 


Sea  OrfilMal  Idiw. 
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Contributory  n^ligcHw*— infant  eoming  in  c<mtact  with  broken  eleotrie  wire— contributory 
negligence  as  question  for  jury.    Boutlier  v.  Maiden  (Ma8S.)»  910. 

Guardian  ad  litem~<-effeet  of  failure  to  appoiBt  in  aetioa  against  infant.    Linn  y.  Collins 
(W.  Va.),  86. 
Bee  alM>  AdeptleB}  Pamnt  aad  ClUML 


IHFORMATION. 
See  Crimlikal  Iaw. 

nrjinfCTioNS. 

Actions — another  action  pending — ^restraining  proceedings  in  seeond  action.    McClelland  t. 
Rose  (U.  S.),  341. 

Bond — entry  of  summary  judgment  against  surety  on  injunction  bond«    United  States  Fidel- 
ity, etc.  Co.  V.  Burke  (U.  S.),  93.  Annotated 

Executions — ^injunction  against  execution  sale — dormant  judgment.    Sparks  y.  Martin  (Kan.), 
324.  Annotated 

injunction  against  execution  sale — grounds.    Welch  y.  Hannie  (Miss.),  325. 

Annotated 

injunction  against  execution  sale — ^judgment  creditor  as  necessary  party.     Yount  v. 

Hooyer  (Kan.),  148.  Annotated 

injunction  against  execution  sale — pleading.    Welch  y.  Hannie  (Miss.),  326. 

Afmotated 

injunction  against  execution  sale — right  to  injunction.    Yount  y.  Hooyer  (Kan.),  148. 

Annotated 

injunction  against  execution  sale — right  to  injunction.     Douglas  y.  Jenkins    (Ga.), 

322.  Annotated 

injunction  against  execution  sale — ^right  to  injunction.    Harris  y.  Carolina  Distrib- 


uting Co.  (N.  Car.),  329.  Annotated 

injunction  against  execution  sale — right  to  injunction.     Townsend  y.   Chamberlain 


(Ore.),  330.  Annotated 

Master  and  servant — ^trade  secrets — list  of  customers — ^injunction  against  solicitation  by  for- 
mer employee.    New  Method  Laimdry  Co.  y.  MacCann   (Cal.),  1022. 
Wrongful  issuance — dul^  of  injured  parly  to  minimize  dama^.    Johnson  y.  Brown  (Tenn.), 
072.  Annotated 

HlQUIBT. 
See  Writ  ef  Iimuiry. 

See  Master  and  Serrant* 

mSTBtrCTIONS. 

Abstract  instruction — ^propriety.    Conmiontvealth  v.  John  T.  Connor  Co.   (Mass.),  337. 
Definition  of  terms — ^necessity — "fraud"  or  ''fraudulent."    Smead  y.  Steams  (Iowa),  745. 
Immaterial  eyidence — instruction  to  disregard  immaterial  eyidence^nlutpf  of  eourt  to  giye. 

Harlow  v.  Perry  (Me,),  37. 
Misli^uling  request  properly  refused,    ^ftosman  y.  Trayelers'  Ins.  0>.  (Md.),  1M7. 
Request  for  instruction— effect  of  giying  in  substance.    Perry  Bros.  y.  Diamond  Ice,  etc.  Co. 

(Wash.),  891. 

propriety  of  refusal  of  request  coyered  by  one  giyen.    Rosman  y.  Trayelers'  Ins.  Co. 

(Md.),1047. 

Verbal  inaccuracies  in  charge  aa  gBomd  for  reyersal.    MeCse  y.  State  (Tex.),  674. 
See  aleo  Appeal  and  Error;  Hemlelde;  Libel  and  Slander;  Bailreads. 

tUStTRAKCTX:. 

Accident  insurance — avoidance  of  policy — illness   as   excuse  for  nonpaymeht  of  premium. 
Rocci  y.  Massachusetts  Accident  Co.  (Mass.),  529. 

ayoidance  of  policy — provision  for  avoidance  on  nonpayment  of  premium  as  valid  and 

self -executing.    Rocci  v.  Massac^rosette  Accident  Co.  (Mass.),  529. 

construcnon  of  policy — right  to  recover  for  permanent  disability — effect  of  previous 


injury.    Eminent  Household  y.  Btuch  (Miss.),  110. 

—  construction  of  policy — right  to  recover  for  permanent  disability — ^what  constitutes 

permanent  disability.     Eminent  Household  v.  Bunch   (Miss.),  llO. 

construction  of  p€>licy — ^what  conatitutes  "continuance  confinement  to  house."     Rocci 


y.  Massachusetts  Accident  do.   (Mass.).  529.  Annotated 

—  construction  of  policy — what  constitutes  "total  disability.'*     Eminent  Household   v. 
Bunch   (Miss.),  110.  '  Annotated 

—  proof  of  sickness — sufficiency.    Rocci  v.  Massachusetts  Accident  Co.  (Mass.),  529. 

—  validity  of  provision  relating  to  "confinement  to  house."     Rocci  v.   MassacfausettR 
Accident  Co.   (Mass.),  629. 
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INSUHAMOB  •—  Oomttamed* 

Action  on  policy — pleading — aright  of  plaintiff  to  set  iq»  waiver  in  reply.    Waller  ▼.  City  of 

New  York  Ine.  Co.  (Ore.),  139. 
Agents — liability  to  company — failure  to  cancel  policy.     National  Union  Fire  Ins.  Co.  v. 

Dickinson  (Wash.),  1042.  Annotated 

Construction  of  policy— construction  against  inBurer.    Eminent  Household  ▼.  Bunch   (Miss.i. 

110. 
construction   of   unambiguous   language.     Wisconsin   Zinc   Co.  ▼.   Fidelity,    etc   Co. 

(Wis.) I  399;  Hocci  v.  Massachusetts  Accident  Co.  (Mass.),  529. 

reasonable  constructiun.    Kocci  v.  Massachusetts  Accident  Co.  (Mass.),  529. 


Employers'  liability  intsurauce — binding  slip  as  insurance  contract,     ^tna  Life  Ins.  Co.  r. 
Bradford  (Okla.),  373.  Annotated 

construction  of  policy — provision  giving  insurer  power  to  control  settlement.     Wis- 
consin Zinc  Co.  V.  Fidelity,  etc.  Co.  (Wis.),  399.  Annotated 

Fire  insurance — cancellation  of  policy — ^when  cancellation  by  insured  becomes  effective.    Gate- 
ly-Haire  Co.  v.  Niagara  Fire  Ins.  Co.  (N.  Y.),  115.  Annotated 

construction  of  policy — sole  and  unconditional  ownership-— equitable  title  as  sufficient. 

Hankins  v.  Williamsburg  City  Fire  Ins.  Co.  (Kan.),  135.  Annotattd 

construction  of  policy — sole  and  imconditional  ownership — ^title  of  vendee  under  ex- 


ecutory contract  as  sufficient.    Waller  v.  City  of  New  York  Ins.  Co.  (Ore.),  139. 

Annotated 
misrepresentations  by  insured — when  sufficient  to  avoid  policy.     Waller  t.  City  of 


New  York  Ins.  Co.   (Ore.),  139. 
Health  insurance — avoidance  of  policy — illness  as  excuse  for  nonpayment  of  premium.    Rocci 

T.  Massachusetts  Accident  Co.   (Mass.),  529. 
avoidance  of  policy — provision  for  avoidance  on  nonpayment  of  premium  as  valid  and 

self -executing.    Rocci  v.  Massachusetts  Accident  Co.  (Maiss.),  529. 

construction  of  policy — effect  of  conflict  between  policy  and  by-law.    Eminent  House- 


hold V.  Bunch  (Miss.),  110. 

—  construction  of  policy — ^what  constitutes  "continuous  confinement  to  house.*'    Rocci 
V.  Massachusetts  Accident  Co.    (Mass.),  529.  Annotated 

—  proof  of  sickness — sufficiencjr.    Rocci  v.  Massachusetts  Accident  Co.  (Mass.),  529. 
validity  of  provision  relating  to  ''confinement  to  house."     Rocci  y.  Massachusetts 


Accident  Uo.  (Mass.),  529. 
life  insurance — ^beneficiaries — interest  of  beneficiary  as  vested  right.     Rosman  v.  Travelers' 

Ins.  Co.  (Md.),  1047. 
:—  cause  of  death — admissibility  in  evidence  of  coroner's  verdict  not  included  in  proofs 

of  loss.     Gilchrist  v.  Mystic  Workers  of  the  World  (Mich.),  757. 

cause  of  death — ^admissibility  of  statements  by  insured  before  death.     Gilchrist  v. 


Mystic  Workers  of  the  World  (Mich.),  757. 

—  cause  of  death — admissions  of  insured  to  show  suicide.  Rosman  v.  Travelers'  Ins. 

Go.    (Md.),  1047.  Annotated 

cause  of  death — physician's  death  certificate  as  evidence.  Gilchrist  v.  Mystic  Work- 


ers of  the  World   (Mich.),  757.  Annotated 

— *  cause  of  death — sufficiency  of  evidence  of  suicide.     Rosman  v.  Travelo's'  Ins.  Co. 
(Md.),  1047. 

defenses — failure  to  furnish  proofs  of  loss — ^necessity  of  special  notice  in  plea.    Gil- 


Christ  ▼.  Mystic  Workers  of  the  World  (Mich.),  757. 
Marine  insurance — constructive  total  loss — frustration  of  voyage  by  war.    Becker  T.  Jjoadonx 
Aflsuranoe  Corp.  (Eng.),  367. 
See  also  Witnesses. 

INTEKT. 
Bee  Ifaadlord  and  Tenant. 

INTEBEST. 

Liability  of  stockholder  for  interest  on  subscription.    Bergman  ▼.  Evans  (Wash.),  848. 

XNTERMEBIATE  COmElTS. 
See  Appeal  and  Erver. 


IHTEBSTATE  OOMMEBOE. 

State  regulation — effect  of  absence  of  federal  legislation.     Western  Union  Tel.  Go.  ▼.  Lee 
(Ky.),  1026. 

regulation  in  aid  of  interstate  commerce.    Western  Union  Tel.  Co.  ▼.  Lee  (Ky.),  1026. 

Telegraphs  and  telephones — ^federal  control  over  telegraph  lines — effect  on  power  of  state. 

Western  Union  Tel.  Co.  v.  Lee   (Ky.),  1026.  Annotated 

limitation   of   liability  of   telegraph  company — effect  of  federal   statute.     Western 

Union  Tel.  Co.  v.  Lee  (Ky.),  1026. 
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INTEBaTATE  COMMSBCnS  —  Continued* 

Telegraphs  and  telephones — recovery  for  mental  anguish— effect  of  federal  statute.     Western 
Union  Tel.  Co.  v.  Lee  (Ky.),  1026.  ,..,„,    ^ 

telegraph  line  as  instrument  of  interstate  commerce.    Western  Umon  Tel.  Co.  ▼.  Lee 

(Ky.),  1026.  ^  T        /ir    ^ 

telegraph  message  as  Interstate  commerce.     W^estern  Union  TeL  Co.  ▼.  Lee    (Ky.), 

1026;  Western  Union  Tel.  Co.  v.  Boiling  (Va.),  1036. 

validity  of  state  regulation.    Western  Union  Tel.  Co.  v.  Boiling  (Va.),  1036. 

Atmoiated 

PITBASTATE  GOMMEBOB. 

State  regulation  of  intrastate  commerce.    Western  Union  Tel.  Co.  v.  Lee  (Ky.),  1026. 

XNTOZIOATIHO  UQUOBS. 

Landlord  and  tenant — riffht  to  rent  as  affected  by  landlord's  knowledge  that  premises  are  to 
be  used  for  illegal  sale  of  liquor.    Bank  of  Commerce,  etc.  Co.  ▼.  Burke  (Tenn.),  430. 

Afmotaied 

JEOPARDY. 

Identity  of  offenses — ^how  determined.    People  v.  Brady  (111.),  640. 
Pleading — necessity  of  plea  of  former  jeopardy.    People  v.  Brady   (111.)*  WO- 
Trial  of  issue  of  former  jeopardy.    People  v.  Brady  (111.),  640. 

JOINT  PITBCHASE. 
See  Contraota;  Frands,  Statnte  of 

JUDAS  ISCABIOT. 
See  Idbel  and  Slander, 

JUDOMENTS. 

Attorneys — lien  on  judgment — ^necessity  of  notioe.    Townsend  v.  Chamberlain  (Ore.),  830. 

lien  on  judgment — settlement  m  violation  of  lien — right  of  attorney  to  enforce  judg- 
ment.   Townsend  v.  Chamberlain  (Ore.),  330. 

Collateral  attack — erroneous  decree  not  void  for  want  of  jurisdiction  as  subject  to  collateral 

attack.    Linn  v.  Collins  (W.  Va.),  86. 
Default  judgments — errors  of  justice  of  pemce-*effeot  on  judgment.    Welch  v.  Hannie  (Miss.), 

325. 

failure  of  party  to  attend  court  as  warranting  entry.    Welch  v.  Hannie  (Miss.),  325. 

order  opening  default  as  within  discretion  of  trial  court.    Sempier  v.  Qoemann  (Wis.), 

670. 

suspension  of  trial  before  justice  of  peace  as  affecting  validity.     Welch  v.  Hannie 


(Miss.),  325. 
Executions — ^injunction  against  ezecutioti  sale — dormant  judgment.    Sparks  v.  Martin  (Kan.), 

324.  AwMtai^ 

injunction  against  execution  sale — grounds.    Welch  v.  Hannie  (Miss.),  325. 

Aimoiaied 

injunction  against  exaeution  sale — ^judgment  creditor  as  necessary  party.     Tount  v. 

Hoover   (Kan.),  148.  Atm^tated 

injunction  against  execution  sale — ^pleading.    Welch  v.  Hannie  (Miss.),  325. 

Awnoiated 

injunction  against  execution  sale— fight  to  injunction.    Yount  v.  Hoover  (Kan.),  148. 

Annotated 
injunction  against  execution  sale-*>right  to  injunction.     Douglas  v.  Jenkins    (Ga.), 


322.  Annotated 

—  injunction  a^zainst  execution  sale — right  to  injunction.     Harris  v.  Carolina  Distrib- 
uting Co.    (N.  Car.),  320.  '  Annotated 

—  injunction   against  execution   sale — right  to  injunction.     Townsend  v.   Chamberlain 
(Ore.),  330.  Annotated 

property  subject  to  execution — estate  by  entireties.    Harris  v.  Carolina  Distributing 


Co.   (N.  Car.),  329. 

Non  obstante  veredicto — when  allowed — direction  of  verdict  improperly  refused.  Lancaster 
Electric  Light  Co.  v.  Tajrlor  (Ky.),  591. 

Pleading — extent  of  relief  Imiited  by  prayer  of  eonwlaint.  Jones  v.  Ceres  Investment  Co. 
(Colo.),  429. 

judgment  on  pleadings — when  allowed — demurrable  defects.  Jones  v.  Ceres  Invest- 
ment Co.  (Colo.),  429. 

Quieting  title — variance  in  description  as  affecting  decree.  Wolfenberger  v.  Hubbard  (Ind.), 
81. 

Kes  judicata — identity  of  cause  of  action  as  necessary  to  sustain  plea  of  res  judicata.  Smi- 
nent  Household  v.  Bunch  (Miss.)^  110. 
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Ri«ht  to  jutonent-effeot  of  admiwion  of  UabiU^.    Linn  ▼.  CoUinB  (W.  ▼».),  W. 
Summs^ry^  i^e^ir-entrj  against  surety  on  appeal  bond.     P«««.  t.  K^^^'^'^^^-^^^^ 

_j!":^^a?ain^'su;y  bond.    Simmons  v.  Northern  Pacific  R.  Co.^(W.^^-), 

—i^^try  against  surety  on  injunction  bond.     United  States  Fidelity,  etc.  Co.  v.  Burke 
(U.  8.),  93.  .    .       «^    ^       4  1.         ♦  ^nnotatta 

M—  alao  Appeal  and  Error;  Arbitrstloa  and  Award|  OaniaAmeat. 

jUDioiAX  y«oc»»Diitqfc 

See  Libel  amd  81«id«F« 

JVBICZAXi  UAIML 

Execution  salee — ^property  subject  to  execution— estate  by  entireties.    Harris  t.  Carolina  Dis-  | 

tributing  Co.   (if.  Car.),  329.  .  , 

injunction  against  execution  sale — dormant  judgment.    Sparks  v.  Martin  (Kan.),  324- 

■  injunction  against  execution  sale — grounds.    Welch  ▼.  Hannie  (Misa.),  326.  I 

Anmotaitd  i 

injunction  against  execution  sale — judgment  creditor  as  necessary  party.     Yount  v.  , 

Hoover   (Kan.),  148.  AvmotaitA 

injunction  against  execution  sale — ^pleading.    Welch  t.  Hannie  (Miss.),  325. 

Annotated 

injunction  against  execution  sale — aright  to  injuiietion.    Yount  v.  Hoover  (Kan.),  148. 

Annotated 
injunction  against  execution  sale — right  to  injunction.     Douglas  v.  Jenkins   (Ga.f, 


322.  Annotated 

—  injunction  against  execution  sale — right  to  injunetion.    Harris  v.  Carolina  Distrib- 
uting Co.   (N.  Car.),  329.  Annotated 
injunction  against  execution  sale — right  to  injunction.     Townsoid  v.  Chamberlain 


(Ore.),  330.  Annotated 

Rights  of  purchasers-effect  of  imperfect  return  by  selling  officer.    Wolfenberger  v.  Hubbard 
(Ind.),  81. 


effect  of  notice  of  previous  user  of  land.    Silverman  v.  Betti  (Mass.),  90. 
presumption  in  aia  ol  retom  of  selling  ofiicer.    Wolfenberger  ▼•  Hubbard  (Ind.),  8L 

JVBIftDICnOR. 

See  Appeal  and  Error}  Co«rta« 

JtHBtT, 

Challenge  to  panel — ^failure  to  answer  challenge — charmless  error.    StUte  v.  Morse  (S.  Dak.), 

670. 

grounds  for  challenge — drawing  of  excessive  number.    State  v.  Morse  (6.  Dak.),  570. 

siifllciency  of  averment  of  groimds.    State  v.  Morse  (S.  Dak.),  670. 

Qualifications  of  jurors — grounds  for  challenge — ^juror  making  affidavit  of  ease.     State  v. 

Morse  (6.  Dak.),  570. 
opinion  of  juror  as  to  merits  of  case  as  disqualifieatioii.    Morehead  v.  State  (Okla.), 

416. 
■   ■      ruling  on  challenge— discretion  of  court.    State  v.  Morse  (6.  Dak.),  670. 


JirSTIOSS  OF  THE  PBA.CB. 

Default  judgfKients — errors  of  justice  as  affecting.    Welch  v.  Hannie  (Miss.),  325. 

failure  of  party  to  attend  court  as  warranting  entry.    Welch  v.  Hannie  (Mise.),  325. 

Suspension  of  trial  by  justice— effect  on  validity  of  judgment  by  default.    Welch  v.  Hannie 

(Miss.),  325. 
Writ  of  inquiry — ^necessity  for  writ  of  inquiry  at  trial  before  justice  ol  the  peace.    Welch  v. 

Hannie  (Miss.),  325. 

Bee  also  Appcial  aad  Error. 

JtrSTIFICATIOH, 
8ee.i«i1»«l  aa&d  Slamder* 


Bee  Landlord  and  T 

XJLBOR  JJkWn. 

Federal  railroad  boiler  inspection  act — construction.  Great  Northern  R.  Co.  t.  Donaldson 
(U.  S.),  581.  Annotated 

Hours  of  labor — employees  included  within  statute  limiting.  Commonwealth  v.  John  T.  (Con- 
nor Company  (Mass.),  337.  Annotated 


GENERAL  INDEX.  Xg45 

See  MortsM:^*!  Steek  and  Stoekliolders;  TriaL 

LANDLORD  AND  TENANT. 

Leases — evidence  to  show  intent  in  leasing — admiBsibility  of  prior  and  subsequent  acts.    Bank 

of  Commerce,  etc.  Co.  v.  Burke  (Tenn.),  439. 
Kent — aright  to  rent  as  affected  by  landlord's  knowledge  that  premises  are  to  be  used  for 

illeg^  sale  of  liquor.    Bank  of  Commerce,  etc.  Co.  v.  Burke  (Tenn.),  439.         AimotolMl 

lABCSNY. 
See  Idbel  aad  Slander* 


UBASES. 
See  Itandlovd  and  Tenant;  Vendor  and  Pmrekaeer* 


See  WUls. 


See  Admimiona  and  Deelarationa* 

LIHEI*  AND  BJJUmStU 

Actionable  words — Ghai|;e  of.  misuse  of  campaign  funds  by  candidate  for  office.    Putnam  v. 

Browne  (Wis.),  1086. 

charging  illegal  use  of  mon^  b^  candidate  for  office.    Putnam  v.  Browne  ( Wis.) ,  1085. 

*—  ocmiparison  of  candidate  for  office  to  Judas  Iscariot.    Putnam  v.  Browne  (Wis.),  1085. 
necessity  for  construction  of  defamatory  publication  as  whole.    Putnam  t.  Browne 

(Wis.),  1085. 

utterance  of  representative  of  religious  society.    Kuryer  Publishing  Co.  ▼.  Messmer 


(Wis.),  778.  *  Afmotated 

Corporations — liability  of  corporation  for  slander  by  agent.    Grand  Union  Tea  Co.  t.  Lord 

(U.  S.),  1118. 
Damages — ^verdict  held  excessive.    Cain  v.  Osier  (Iowa),  1126. 
Defenses — justification — necessity   that   justification   be   as   broad   as   charge.     Putnam   v. 

Browne  (Wis.),  1085.  Annotated 
justification — necessity  that  justification  be  as  broad  as  charge.    Grand  Union  Tea 

Co.  V.  Lord  (U.  S.),  1118.  Annotated 

justification — ^necessity  that  justification  be  as  broad  as  charge.     Ray  y.  Shemwell 


(Ky.),  1122.  Annotated 

—  justification — ^necessity  that  justification  be  of  precise  charge.  Cain  v.  Osier  (Iowa), 

1126.  Annotated 

justification — truth  as  justification  in  civil  action  for  libel.  State  Journal  Co.  v. 


Bedding  (Ky.),332.  Annotated 

Evidence — admission  of  evidence  as  to  title  to  property  charged  to  have  been  stolen.     Cain 

v.  Osier  (Iowa),  1126. 

evidence  admissible  to  justify  charge  of  larceny.    Ray  v.  Shemwell  (Ky.),  1122. 

evidence  of  justification — shortage  in  accoimts  of  store  manager.     Grand  Union  Tea 

Co.  v.  Lord  (U.  S.),  1118. 
Instructions — duty  to  instruct — claim  of  good  faith.    Grand  Union  Tea  Co.  v.  Lord  (U.  S.), 

1118. 
instruction  defining  slander  held  erroneous.    Grand  Union  Tea  Co.  v.  Lord  (U.  S.), 

1118. 

instruction  that  mitigating  drq^mstances  may  be  considered  only  in  relation  to  dam- 


age held  proper.    Cain  v.  Osier  (Iowa),  1126. 
—  interpretation  of  charges — instruction  held  improper.    Grand  Union  Tea  Co.  v.  Lord 
(U.  S.),  1118. 

propriety  of  instruction  that  "substantial"  justificatioB  is  sufficient.    Cain  v.  Osier 


(Iowa),  1126. 

Pleading — ^amendment  to  plea  held  properly  stricken.    Cain  t.  Osier  (Iowa),  1126. 
pleading  justification  where  charge  is  general.    R«^  v.  Shemwell  (Ky.),  1122. 

plea  in  mitigation  held  properly  stricken.    Cain  v.  Osier  (Iowa),  1126. 

Privileged  communications — conununication  to  friend  as  privileged.    Grand  Union  Tea  Co.  v. 

Lord  (U.  S.),  1118. 
criticism  of  candidate  for  office  as  privileged.    Putnam  v.  Browne  (Wis.),  1086. 

report  of  judicial  proceedings — ^remarks  by  prosecutor  not  in  course  of  proceeding  as 

privileged.    Viosca  v.  Landfried  (La.),  1193.  Annotated 

Remedies — statute  penalizing  political  criticism  as  affecting  right  of  action  for  libel.    Putnam 
V.  Browne  (Wis.),  1085. 
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XIBEBTT  HF  OOHTBACT* 
See  OoastitiitieBal  Jaw* 

UCENSEE. 
See  Eleotrioity. 

UCEKSES. 

Automobilea — lack  of  licenfle  as  precluding  recovery  for  injuries.    Chambers  y.  Minnei^olisy 

etc.  R.  Co.  (N.  Dak.),  954. 
Foreign  corporations — statute  imposing  license  tax — ^validity.     International  Paper  Oo.  ▼. 

Massachusetts  (U.  S.),  617. 

LIENS.     . 
See  Attorneys;  Confusion  of  Goods;  Meobftnlee'  Liens;  Mortsncee. 


Enlargement  of  life  estate  by  power  of  appointment.     Harris  v.  Carolina  Distributiiig  Co. 
(N.  Car.),  329. 

LIFE  UISURAKCB. 

Beneficiaries — interest  of  beneficiary  as  vested  right.    Rosman  y.  Travelers'  Ins.  Co.  (Md.), 

1047. 
Cause  of  death — admissibility  in  evidence  of  coroner's  verdict  not  included  in  proofs  of  loss. 

Gilchrist  v.  Mystic  Workers  of  the  World  (Mich.),  757. 

admissibility  of  statements  by  insured  before  death.    Gilchrist  v.  Mystic  Workers  of 

the  World  (Mich.),  757. 

admissions  of  insured  to  show  suicide.    Rosman  y.  Trayelers'  Ins.  Co.   (Md.),  1047. 

Annotated 

-*-—  physician's  death  certificate  as  evidence.    Gilchrist  v.  M3rBtio  Workers  of  the  World 

(Mich.),  757.  Annotated 

sufficiency  of  evidence  of  suicide.    Rosman  y.  Travelers'  Ins.  Co.  (Md.),  1047. 


Defenses — failure  to  furnish  proofs  of  loss — necessity  of  special  notice  in  plea.     Gilchrist  y. 
Mystic  Workers  of  the  World  (Mich.),  757. 
See  also  Witnesses. 

LIMITATION  OF  ACTIONS. 

Telegrajphs  and  telephones — delay  in  delivery  of  telegram — presentation  of  claim — ^whea  time 
limited  begins  to  run.    Western  Union  Tel.  Co.  v.  Lee  (Ky.),  1026. 

LIMITATIOH  OF  LIABILITY. 

See  Telegraphs  and  Telephones* 

LIS  FENBEKS. 

Purchasers    pendente    lite — ^who    is — mortgagee    taking    possession.      Hubbard    y.    Johnson 
(Wash.),  84.  Annotated 

who  is — purchaser  from  party  to  action.    Linn  v.  Collins  (W.  Va.),  86.        Annotated 

— —  who  is — ^purchaser  from  person  not  party  to  action.    Case  v.  Caddo  River  Lumber  Co. 

(Ark.),  80.  Annotated 

who  is — ^purchaser  under  unrecorded  conveyance.    Wilson  v.  Robinson  (N.  Mex.),  49. 

Annotated 
who  is — purchaser  under  unrecorded  conveyance.     Wolfenberger  y.  Hubbard   (Ind.), 

81.  Anmotated 

LOAN  BROKEBS. 
See  Brokers.* 

LOGS  AKB  LUMBER. 
See  Independent  Oontraetors* 

LOSS. 
See  Marine  Insvraaoe* 

LOST  INSTRUMENTS. 

Bills  and  notes — action  on  lost  note — ^burden  of  proof.    Linn  y.  Collins  (W.  Va.),  86. 

action  on  lost  note — ^giving  of  indemnity  bond  as  prerequisite.    Weston  y.  Dahl  (^5^^), 

022.  Annotated 

LOTTERIES. 
See  Frand. 
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HAIVTEHANCS. 
See  Support  and  Maiateaanoe* 

MANBAMUS. 

Joinder  of  relators — ^who  may  join  as  relators  in  mandamiu  proceedings.  HugheB  y.  Outlaw 
(Ala.),  B72.  Annotated 

Schools — compelling  admission  of  pupil  without  fee — right  to  mandamus.  Hughes  v.  Outlaw 
(Ala.),  872. 

Scope  of  remedy — enforcement  of  prospective  right.    State  v.  District  Board  (Wis.),  684. 

1CABIN£  INSURANCE. 

Constructiye  total  loss — frustration  of  voyage  by  war.  Becker  v.  London  Assur.  Corp.  ( Eng. ) , 
367. 

MARBIAGC. 

Contracts — valid ily  of  contract  made  to  induce  marriage  between  third  persons.  De  Cicco  y. 
Schweizer  (N.  Y.),  816.  Annotated 

Marriage  settlements — contract  favored.    De  Cicco  v.  Schweizer  (N.  Y.),  816. 

MASTER  AND  SERVANT. 

Contract  of  employment — priority  of  claim  against  bankrupt  for  wages — ^rights  as  to  funds 

previously  assigned.    Riverside  Contracting  Co.  v.  New  York  (N.  Y.),  1075. 
priority  of  claim  against  receiver  for  wages — scope  of  statute.    Riverside  Contracting 

Co.  V.  New  York  (N.  Y.),  1075. 
Hours  of  service — construction  of  Federal  hours  of  service  act.    Atchison,  etc.  R.  Co.  v.  U.  S. 

(U.  S.),  794.  Annotated 

Injury  to  servant — construction  of  federal  railroad  boiler  inspection  act.     Great  Northern 

R.  Co.  V.  Donaldson  (U.  S.),  681. 
— ^—  workmen's  compensation  act — notice  of  injury — effect  of  failure  to  give.     Hynes  v. 

Pullman  Co.  (N.  Y.),  1040. 
Trade  secrets — list  of  customers — injunction  against  solicitation  by  former  employee.    New 

Method  Laundry  Co.  v.  MacCann  (Cal.),  1022. 

See    also   Employers'   Iilability   Insnraikce;   Iikdepeikdeikt   Coatraotorst   Labor 
Laws. 

MECHANICS'  LIENS. 

Claim  against  fund — ^necessity  that  work  be  public  improvement.    Riverside  Contracting  Co. 

y.  New  York  (N.  Y.),  1075. 
Priorities — priority  between  lien  claimant  and  assignee  of  fund  due  contractor.     Riverside 

Contracting  Co.  v.  New  York  (N.  Y.),  1076.  An/notated 

Right  to  mechanic's  lien — improvements  by  vendee  under  contract  of  sale  as  giving  right  to 

lien.    John  A.  Marshall  Brick  C^.  v.  York  Farmers  Colonization  Co.  (Can.)«  1013. 

MENTAL  ANGUISH. 
See  Telegrapl&s  and  Telepboaes. 

MEBITS. 
See  Jvry. 

MESSAGES. 
See  Telegrapl&s  and  Telephones* 

METHOD   OF  TRANSPORTATION. 

See  Carriers  of  Goods;  Carriers  of  Live  Stoek* 

MINIMIZING  DAMAGES. 
See  Injnnetions. 

MISCONDUCT  OF  COUNSEL. 

Challenging  opponent  to  waive  legal  rights  as  misconduct.    In  re  O'Connor's  Will   (Iowa), 
378.  Awnotdted 

See  also  Avsiuiieat  of  Connsel. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE, 
See  Arbitration  and  Award. 
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MOHOFOIiOBS. 

Validity  of  contract  fixing  prkse  on  r«aale  of  pateiil»4  vtiolt-  Bostcm  Store  v.  Ametican 
Graphophone  Co.  (U.  S.)>  447. 

MORTAUTT  TABI.ES. 

Judicial  notice  of  mortality  tables.    Chambers  v.  Minneapolis,  etc.  R.  Go.  (N.  Dak.),  954. 

MORTOAOES. 

After-acquired  title  of  mortgagor  as  inuring  to  bona  fide  purchaser.    Linn  v.  Coilina  (W.  Va^), 

86. 
Assignment  of  mortgage — right  of  assignee  as  against  prior  equities.     Peninsula  Bank  t. 

Wolcott  (U.  S.),  477.  Ammotated 

Bankruptcy — priority  of  mortgage — notice  of  failing  circumstances  of  mortgagor.    Peninsula 

Bank  v.  Wolcott  (U.  S.),  477. 
Deed  as  mortgage — ^burden  of  proof.    EUing  v.  Fine  (Mont.),  752. 

effect  of  failure  of  gra«ntor  to  assert  rights.    EUing  v.  Fine  (Mont.),  752. 

effect  of  laches  on  right  to  have  deed  declared  mortgage.    EUing  ▼.  Fine  (Mont.),  752. 

Annotated 

presumption  as  to  nature  of  transaction.    EUing  ▼.  Fine  (Mont.),  752. 

Foreclosure— defective  return  as  affecting  rights  of  pwrckaier.     Wolfenberger  y.  Hubbard 

(Ind.),81. 
grantee  of  mortgagor  as  necessary  party.    Wolfenberger  y.  Hubbard  (Ind.),  81. 

presumption  in  aid  of  return  of  selling  officer.    Wolfenberger  y.  Hub^rd  (Ind.),  8L 

Lien  of  mortgage — extent  of  lien  where  mortgage  is  for  sum  gremr  than  debt.    Tliomaa  y. 

Scougale  (Wash.),  462. 

See  also  I«ls  Pendena;  Vendor  and  PurekMier. 

MtrKZCIPAI.  CORPORATIOmi. 

Electiona — ^woman  suffrage-^validity  of  municipal  authorization.  State  y.  French  (Ohio), 
896.  Annotated 

Streets — damages  paid  on  account  of  unsafe  highway — exoneration  between  mimicipality  and 
abutting  owner.    Philadelphia  y.  BergdoU  (Pa.),  1141.  Annotated 

evidence  that  accident  occurred  on  street  as  raising  question  for  jury.     Boutlier  y. 

Maiden   (Mass.),  910. 

liability  of  municipality  for  injuries — construction  of  statute.     Burnett  y.  Greenyiile 

( S.  Car. ) ,  363. 

liability  of  municipality  for  injuries — necessity  of  notice  of  dangerous  condition.  Bout- 
lier v.  Maiden  (Mass.),  910. 

liability  of  municipality  permitting  automobile  race  for  resulting  injuries.     Burnett 

v.  Greenyiile  (S.  Car.),  363.  Annotated 

sufficiency  of  evidence  to  justify  finding  that  injured  person  was  traveler.    Boutlier 


y.  Maiden  (Mass.),  910. 

use  by  jitney  buses — regulation.    Hadfield  v.  Lundin  (Wash.),  942. 

use  for  prollt — legislative  power  to  regulate.    Hadfield  v.  Lundin  (Wajsh.),  942. 

See  also  Independent  Contraotors. 

NEOUGElfCE. 

Aatomobile&— contributory  negligence  of  guest  in  automobile.    Chambers  y.  Minneapolis,  etc 

R.  Co.  (N.  Dak.),  954. 
negligence  of  driver  as  imputed  to  guest.     Chambers  v.  Minneapolis,  etc  R.  Ca 

(N.  Dak.),  954. 

lack  of  license  as  precluding  recovery  for  injuries.     Chambers  v.  Minneapolis,  etc. 


R.  Co.  (N.  Dak.),  954. 

Banks — ^liability  of  lessor  of  safe  deposit  box.     Schaefer  v.  Waahington  Safety  Deposit  Ca 
(IU.),906. 

Burden  of  proving  negligence.    Memphis  Street  R.  Co.  v.  Cavell  (Tenn.),  42. 

Carriers  of  goodfr--deviation  from  agreed  method  of  transportation — effect  of  liability  of  car- 
rier.   Reynolds  v.  Adams  Elpress  Co.  (N.  Car.),  1071.  Annotated 

Carriers  of  live  stock— deviation  from  agreed  method  of  transportation— effect  of  liability  of 
carriers.    Reynolds  v.  Adams  Express  Co.  (N.  Car.),  1071.  Annotated 

notice   of   claim — ^waiver   of   notice   by   carrier.     Reynolds   v.   Adams    Express   Co. 

(N.  Car.),  1071. 

Carriers  of  passengers — contributory  negligence  of  passenger  as  precluding  recovery.    Shaugh- 
nessy  v.  Boston,  etc.  R.  R.  (Mass.),  376. 

•  degree  of  care  required.    Memphis  Street  R.  Co.  v.  Cavell  (Tenn.),  42. 

liability  of  street  railway  for  injury  to  iMissenger  caused  by  collision  at  railroad  cross- 
ing.   Memphis  Street  R.  Co.  v.  Cavell  (Tenn.),  42.  Annotated 
negligence  of  carrier  as  question  of  law  or  fact.     Memphis  Street  R.  Co.  v.  Cavell 


(Tenn.),  42. 

—  riding  on  nmning  board  of  car — as  contributory  negligence.     Walsh  y.  Boston  Ele- 
vated R.  Co.  (Mass.),  443.  Annotated 
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Carriers  of  passengers — riding  on  running  board  of  car — ^negligence  of  carrier  as  question  for 

jury.     Walsh  v.  Boston  Elevated  R.  Co.   (Mass.),  443. 
Contributory  negligence — question  for  jury.    Ghambers  v.  Minneiekpolis,  etc.  R.  Co.  (N.  Dak.), 

954. 
Death  by  wrongful  act — burden  of  proof — care  used  by  intestate.    Boutlier  v.  Maiden  (Mass.) , 

910. 
evidence  held  su£5cient  to  justify  finding  of  conscious  suffering  by  intestate.    Boutlier 

▼.  Maiden  (Mass.),  910^ 

recovery  for  death  of  adopted  child.    Boutlier  v.  Maiden  (Mass.),  910. 

right  of  wife's  representatives  to  sue  husband  for  death  by  wrongful  act.     Fitz- 


patridk  v.  Owens  (Ark.),  772.  Annotated 

Dentists — duty  and  liability  of  dentist  to  patient.    Toy  v.  Mackintosh  (Mass.),  1188. 

Annotated 
Electricity — contributory  negligence  of  infant  coming  in  contact  with  broken  electric  wire. 
Boutlier  v.  Maiden  (Mass.),  910. 

maintaining  wires  over  private  premises — liability  for  injury  to  licensee.    Boutlier  v. 

Maiden  (Mass.),  910. 

maintaining  wires  over  private  premises — liability  for  personal  injury.     Lancaster 


Electric  Light  Co.  v.  Taylor   (Kv.),  591.  Awnotated 

w4res  charging  wirss  of  another  company — liability  for  resulting  injury.    BoutHer  v. 


Maiden  (IfosB.),  910.  Annotated 

Food  and  drugs — cold  storage  of  food — liability  of  warehouseman  for  negligence.    Perry  Bros. 

V.  Diamond  Ice,  etc.  Co.  {Wash.),  891.  Annotated 

Independent  contractors — liability  for  act  of  independent  contractor.    Teeters  v.  Des  Moines 

(Iowa),  659. 
Insurance — liability  of  agent  to  insurance  ctmpany  for  failure  to  cancel  policy.     National 

Union  F.  Ins.  Co.  (Wash.),  1042.  Annotated 

Master  and  servant — Federal  hours  of  service  act — construction.     Atchison,  etc  R.   Co.  v. 

U.  8.  (U.  S.),  794.  •  Annotated 
workmen's  compensation  act — notice  of  injury — effect  of  failure  to  give.     Hynes  v 

Pullman  Co.  (N.  Y.),  1040. 
Pleading — failure  to  reply  to  plea  of  contributory  negligence— cure  by  reception  of  evidence 

Lancaster  Electric  Light  Co.  v.  Taylor  (Ky.),  691. 
necessity  that  proof  of  negligence  correspond  wii^  pleading.    Memphis  Street  R.  Co 

▼.  Cavell  (Tenn.),  42. 
Question  of  law  and  fact — when  question  of  negligence  is  for  jury.    Gibson  v.  Payne  ( Ore. ) , 

383. 
Railroads — ^maintenance  of  crossing — instruction  not  misleading.     Chambers  v.  Minneapolis, 

etc.  R.  Co.  (N.  Dak.),  954. 

—  negligent  construction  of  crossing  obscuring  view — liability  of  railroad.    Chambers  v 
Minneapolis,  etc.  R.  Co.  (N.  Dak.),  954. 

Streets  and  highways^-damages  paid  on  account  of  UBsafe  highway — exoneration  between 
municipali^  and  abutting  owner.    Philadelphia  v.  Bergdoll  (Pa.),  1141.  Annotated 

evidence  that  accident  occurred  on  street  as  raising  question  for  jury.     Boutlier  v. 

Maiden  (Mass.),  910. 

liability  of  municipality  for  injuries — construction  of  statute.    Burnett  v.  Greenville 


(S.  Car.),  363. 

—  liability  of  municipality  for  injuries — ^necessity  of  notice  of  dangerous   condition. 
Boutlier  v.  Maiden  (Mass.),  910. 

liability  of  municipality  .permitting  automobile  race  for  resulting  injuries.    Burnett 


V.  Greenville  (S.  Car.),  363.  Annotated 

sufficiency  of  evidence  to  JHBtidFy  finding  that  lajured  person  was  traveler.    Boutlier 


V.  Maiden  (Mass.),  910. 

Telegraphs  and  telephones — delay  in  delivery  of  telegram — ^persons  entitled  to  recover.    West- 
ern Union  Tel.  Co,  v.  Lee  (Ky.),  1026. 

delay  in  delivery  of  telegram — presentation  of  claim — ^when  time  limited  begins  to 

run.    Western  Union  Tel.  Co.  v.  Lee  (Ky.),  1026. 

limitation  of  liability — effect  of  federal  statute.    Western  Union  TeL  Co.  v.  Lee  ( Ky. ) , 


1026. 

—  recovery  for  mental  anguish^-— effect  of  federal  statute.     Western  Union  Tel.  Co.  v. 

Lee   (Ky.),  1026. 

validity  of  state  statute  penalizing  negligent  handling  of  telegrams.    Western  Union 


Tel.  Co.  V.  Boiling  (Va,),  1036.  Annot4ited 

Weapons — accidental  shooting  by  sportsman — admissibility  of  evidence.  Gibson  v.   Payne 

(Ore.),  383. 
accidental  shooting  by  sportsman — ^liability  in  damages.     Gibson  T.  Payne    (Ore.), 

383.  Annotated 

NBOOTIABLE  IIfSTBUBnB3rrS. 

See  Billa  and  Ifotea. 

Ann.  Cas.  1918C. — 79. 
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JtlSWJLT  BI800 VBBBB  BVIDEHOB* 
See  New  Trial. 


NBW 

Newly  diacoyered  evidence — certain  evidence  held  to  be  cumulative.    McCns  v.  State  (Tez.), 

674. 
diligence  required.    McCue  v.  State  (Tex.),  674. 


NONPATlfENT  OF  PBEMIUIL 
See  lasvraaee* 

NONRESIBEHTS. 
See  AMiBnmeats;  G»ml  ib  ment» 

NOTES. 
See  Bills  and  Notes. 

NOTICE. 

See  Attomeys;  Carriers  of  Idve  Stock;  Fraud;  Oamisluaeat}  Manieipal  Corpo: 
tions;  Vendor  and  Fnrcl&aser;  Workmen^s  Compeaaation  Acts* 

NUNC  FBO  TUNC  ORBERS, 
See  Amendments. 

OBJECTIONS. 

See  Appeal  and  Error. 

OCCUPANCfr. 
See  Beeds. 

OCCUPATIONS. 
See  Constitntional  Jmw* 

OFFICERS. 

Soe  Corporations;  Pnblio  OiBoers;  Reliciona  Soeiotiaa. 

OFFICIAI.  BONBS. 
See  Suretyship. 

OPENING  BEFAULTS. 
See  Jndsmenta. 

OPINION. 

See  Jury. 

OPTIONS. 
See  Vendor  and  Pnrekaaasb 

ORBEB  OF  PROOF* 

See  Trial. 

OVERCHARGE. 
See  Reseissiony'  Cancellation  and  Rof  omuitioB* 

QUESTIONS  OF  ULW  ANB  FACT. 

Carriera  of  pasaengers — negligence  of  carrier  as  question  of  law  or  fact.    Mempliia  Street  B. 

Co.  V.  Cavell  (Tenn.),  42. 
riding  on  running  board  of  car — ^negligence  of  carrier  as  queation  for  jury.    Walsh 

V.  Boston  Elevated  E.  Ck).  (Ma8B.)i  443. 
Conversion — waiver  of  conversion  as  question  for  jury.    Baxter  v.  Woodward  (Mich.),  941. 
Evidence — sufficiency  of  evidence  as  question  of  law  or  fact.    Parker  v.  Power  (Md.),  604. 
Homicide — sufficienjpy  of  evidence  to  establish  alibi  as  question  for  jury.     McCue  v.  Stste 

(Tex.),  674. 
Independent  oontractors-^ezistence  of  relation  of  independent  contractor  aa  question  for  jory. 

Bodwell  V.  Webster  (Neb.),  624.  AnmotaUd 

^-— —  existence  of  relation  of  independent  contractor  as  question  for  jury.    Sempier  v.   (}oe- 

mann  (Wis.),  670. 
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QITESTIONS  OF  I«A.W  AND  7AOT  —  Contiaiied. 

Infanta — infant  coming  in  contact  with  broken  electric  wire — contributory  negligence  as  ques- 
tion for  juiy.    Boutlier  v.  Maiden  (Masa.)}  910. 

Negligence — when  question  of  negligence  is  for  jury.     Gibson  v.  Payne  (Ore.),  383. 

Streets  and  highways — evidence  that  accident  occurred  on  street  as  raising  question  for  jury. 
Boutlier  y.  Maiden  (Mass.),  910. 

Witnesses — credibility  of  witness  as  question  for  jury.    McGue  v.  State  (Tex.),  674. 

QUIETING  TITLE.     « 

Decree — effect  of  variance  in  description.    Wolfenberger  v.  Hubbard  (Ind.),  81* 

PARENT  AND  CHILD. 

Support  of  children — duty  of  father  after  divorce  decree  in  his  favor  not  providing  for  main- 
tenance. Howell  v.  Rowell  (Kan.),  936.  Afmotat^d 
See' also  Adoption. 

PAROL  EVIDENCE. 

Contracts — admissibility  of  parol  evidence  to  explain  writing — doctrine  applied.    Chaplin  v 

Griffin  (Pa,  St.),  787, 
Deeds — admissibility  of  parol  evidence  to  establish  trust  in  contradiction  of  deed.    Campbell 

V.  Sigmon  (N.  Car.),  40. 
Stock  ana  stockholders — ^admissibility  of  parol  evidence  to  show  that  subscription  to  stock 

was  conditional.    Bergman  v.  Evans  (Wash.),  848.  Annotated 

Wills — ^parol  evidence  to  aid  construction — ^identification  of  devisee.     Moseley  t.  Goodman 

(Tenn.),  931. 

See  also  Fraiids,  Statute  of. 

PARTIES  TO  ACTIONS. 

Admissions  and  declarations — silence  as  admission — ^failure  of  party  to  eivil  action  to  reply 

to  oral  statement.    Harlow  v.  Perry  (Me.),  37.  Annotated 

Admissions  and  declarations — silence  as  admission — failure  of  party  to  civil  action  to  reply 

to  oral  statement.    Campbell  v.  Sigmon   (N.  Car.),  40.  Annotated 

Admissions  and  declarations — silence  as  admission — failure  of  party  to  civil  action  to  reply 

to  oral  statement.    State  v.  Ellison  (Mo.),  1.  Annotated 

Injunctions — injunction  against  execution  sale — ^judgment  creditor  as  necessary  party.    Yount 

V.  Hoover  (Kan.),  148.  Annotated 

Joinder  of  parties — who  may  join  as  relators  in  mandamus  proceeding.    Hughes  v.  Outlaw 

(Ark.),  872.  Annotated 

Mortgages — ^foreclosure — grantee  of  mortgagor  as  necessary  party.    Wolfenberger  v.  Hubhard 

(Ind.),  81. 
Virtual  representation — ^members  of  class  joined  as  representatives  of  dass — necessity  that 

fact  of  representation  appear  from  record.    McClelland  v.  Bose  (U.  B.),  341. 

Soe  also  I<is  Poadeaa. 


Appearance  by  partner  as  general  appearance.    National  Union  Fire  Ins.  Co.  t.  Dickinson 
(Wash.),  1042. 

PART   PAYMENT. 
See  Frauds,  Statute  of* 

PARTY  WAIXS. 

Conveyance  of  part  of  premises — ^rights  of  parties  with  respect  to  division  wall.    Weadock 
y.  Champe  (Mich.),  874.  Annotated 

Prescription — creation  of  party  wall  by  prescription.    Weadoek  t.  GSiampe  (Mich.),  874. 
See  also  Deeds;  Vendor  and  Pnreliaaer. 

PASSENGERS. 
See  Carriers  of  Passensers* 

PATENT. 
See  Public  lAnds. 

PATENTS. 

Jurisdiction — federal  court — ^jurisdiction  to  determine  rights  arising  under  patent.    Boston 

Store  V.  American  Graphophone  Co.  (U.  6.),  447. 
Monopolies — validity  of  contract  fixing  price  on  resale  of  patented  article.    Boston  Store  v. 

American  Grajihophone  Co.  (TJ.  S.),  447. 
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PAYMENT. 
See  Appeal  and  Error  |  Garmisha&emt. 

PEBFOBMANC£. 
See  Brokers;  Vendor  and  Pnreliaeor* 

PEBMAKENT  DISABIUTY. 
See  Accident  Inrarance. 

PEBPETUITIES. 

Trust  to  pay  income  for  one  life  and  twenty-one  years  as  perpetuity.    Boston  Safe  Deposil; 
etc.  Co.  V.  Collier  (Mass.),  062. 

PHTSIOZAMS  AHD  SUBGEONS. 

t)eath  certificate — physician's  death  oertiieate  as  evidenee  of  cause  of  death.     Gilchrist  t. 

Mystic  Workers  of  the  World  (Mich.),  757.  AiMOtated 

Privileged  communications — waiver  of  privilege  of  communication  by  provision  in  insurance 

Soiicy.    Gilchrist  v.  Mystic  Workers  of  the  World  (Mich.),  767* 
ee  also  Dentists. 

PIATFOBMS. 
Seo  Oaxvlers  of  Pacsengers« 


Amendment — amendment  of  pleading  on  sj>peal.    State  v.  District  Board  (Wis.),  584;  Berg- 
man V.  Evans  (Wash.),  848. 

amendment  to  plea  in  action  for  slander  held  properly  stricken.    Cain  v.  Osier  (Iowa), 

1126. 

propriety  of  nunc  pro  tunc  order  after  amendment.    Lancaster  Electric  Light  Co.  t. 


Taylor  (Ky.),  591. 
Complaint — eirtent  of  relief  limited  by  prayer  of  complaint.    Jones  v.  Ceres  Investment  Co. 

(Colo.),  429. 
Conflict  of  laws— *-law  governing  rules  of  pleading.    St.  Louis,  etc.  R.  Co.  v.  Crews  (Okla.), 

823. 
Demurrer — demurrer  properly  overruled  when  pleading  demurred  to  is  good  in  part.    Bay 

v.  9hemwell  (Ky.),  1122. 
In jtlnction8r-4n junction  against  execution  sale — ^pleading.    Welch  t.  Hannie  (Miss.),  325. 

Annotated 
Insurance — action  oiji  policy — right  of  plaintiff  to  set  up  waiver  in  reply.     Waller  v.  City 

of  New  York  Ins.  Co.  (Ore.),  139. 
Judgment  on  pleadings — when  allowed — demurrable  defects.    Jones  vi  Ceres  Investment  Co. 

(Colo.),  429. 
Libel  and  slander — pleading  justification  where  charge  is  general.    Ray  v.  Shemwell  (Ky.), 


plea  in  mitigation  held  properly  stricken.    Cain  v.  Osier  (Iowa),  1126. 


Life  insurance — defenses — failure  to  furnish  proofs  of  loss — necessity  of  special  notice  in  plea. 
Gilchrist  v.  Mystic  Workers  of  the  World  (Mich.),  757. 

Negligence — ^failure  to  reply  to  plea  of  contributor  negligence — cure  by  reception  of  evi- 
dence.   Lancaster  Electric  Light  Co.  v.  Taylor  (Ky.),  591. 

Supplemental  bill  in  equity — ^relevancy  to  original  bill.    Black  v.  Woodruff  (Ala.),  969. 

Variance — effect  of  failure  to  prove  Tnmecessary  allegations  in  petition.  Smead  v.  Stearns 
(lolva),  745. 

"  pleading  negligence — ^necessity  that  proof  correspond  with  pleading.    Meiftphis  Street 

R.  Co.  Y.  (Davell  (Tnui.),  42. 

POUCE  POWER* 

See  Constitutional  Lair. 

POUCIES. 


POUTZCAI.  OBITIOISIC 
Seo  libel  anA  Slander. 


POWERS. 

Enlargement  of  life  estate  by  power  of  appointment.    Harris  t.  CaraUna  XMstribttting  Ca 

(N.  Car.),  329. 
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PBilCTICS  AT  I«AW» 
See  Attomeyfl. 


See  Inanranoe* 

FRESCRIPTIOK. 

Creation  of  party  wall  by  prescription.    Weadock  v.  Champe  (Mich.)*  874. 

PRESUMPTIONS. 

Arbitration  and  award-presumption  in  favor  of  award.    Oregon- Washington  R.  etc.  Co.  y. 

Spokane,  etc.  R.  Co.  (Ore.),  991. 
Deed  as  mortgage — ^presimiption  as  to  nature  of  transaction.    Elling  v.  Fine  (Mont.),  762. 
Judicial  sales — presumption  in  aid  of  return  of  selling  officer.     Wolfenberger  v.  Hubbard 

(Ind.),  81. 

See  also  Appeal  and  Errov. 

PREVIOUS  STATEMENTS 
See  Witnessea. 

PRINCIPAL  AND  AGENT.     . 
See   Asesey. 

PRINCIPAI.  AND  SURETT. 

See  Suretyahlp. 

PRIORITIES. 
See  Baakvuptey;  Meekaaioa'  Iiiens* 

PRIORITIES. 

See  Mechaaiee*  Ideas. 

PRIVILEGED  COMMUNICATIONS. 
See  libel  and  Slander;  Witnesses* 

PROCEDURE.  ' 
See  Arbitration  and  Award* 

PROCEEDINGS. 
See  Libel  and  Slandev. 

PROCESS. 

Service  of  process — liability  of  foreign  corporations  to  serylce.    People's  Tobacco  Co.  ▼.  iLmeri- 

can  Tobacco  Co.  (U.  8.),  637. 
revocation  by  foreign  corporation  of  designation  of  agent  to  receive  service.    People's 

Tobacco  Co.  v.  American  Tobacco  Co.  (U.  S.)*  ^7. 

PROFIT. 
See  Streets  and  HIsbways. 

PROOF  OF  OTHER  CRIMES. 
See  Confidenoe  Gaaie. 

PROOFS  OF  LOSS. 
See  Insnranee. 

PRO  RATA* 

Meaning  of  "pro  rata."    Chaplin  v.  Griffin  (Pa.  St.),  787.  AMmotated 

PROSECUTING   ATTORNEYS. 
See  Libel  and  Slander. 

PUBLICATION. 
See  Libel  and  Slander. 

PUBLIC  CONTRACTS. 

See  Mechanics'  Liens. 
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FUBUC  nffPBOVEMENT&U 

Contract  for  retention  of  funds — persons  entitled  to  benefit.     Riverside  Contracting  Co.  T. 

New  York  (N.  Y.),  1075. 
What  constitutes  public  improvement — removal  of  a&hes.    Riverside  Contracting  Co.  y.  New 

York  ( N.  Y. ) ,  1076. 

See  also  Mechanics'  Liens. 

PUBLIC  LANDS. 

Grant  of  public  lands — effect  of  wrongful  procurement  of  patent.    Hennessj  ▼.  Blair  (Tex.), 

474. 

patent  from  state  as  conferring  legal  title.    Heimessy  v.  Blair  (Tex.),  474. 

Unlocated  certiticate — assignability.    Uennessy  v.  Blair  (Tex.),  474. 

Withdrawal  from  settlement — ^right  to  lands  previously  claimed.     Central  Pacific  R.  Co.  ▼. 

Lane  (D.  C),  1002.  Annotated 

PUBLIC  OFFICEBS. 

Bond — liability  on  bond  for  act  outside  official  duties.    Butte  v.  Bennetts  (Mont.),  1019. 

Annotated 
See  also  Libel  and  Slander. 


See  Seliools. 

IPXmOKAMESL  PENDENTE  UTE. 
See  Ids  Pendens. 

BACE. 

B—  Avsnnent  of  OonnseL 

RACING. 
See  Antomobiles* 

RAILROADS^ 

Bridges— compensation  for  use  of  bridge  of  another  company.     Oregon-Washington  R.  etc. 

Co.  v.  Spokane,  etc.  R.  Co.  ( Ore. ) ,  991. 
right  of  railroad  to  use  bridge  of  another  company.    Oregon -Washington  R.  etc.  Co. 

V.  Spokane,  etc.  R.  Co.  (Ore.),  991. 
Crossings — ^maintenance  of  crossing — instruction  not  misleading.     Chambers  v.  Minneapolis, 

etc.  R.  Co.  ( N.  Dak. ) ,  954. 
negligent  construction  of  crossing  obscuring  view — liability  of  railroad.     Chambers 

v.  Minneapolis  (N.  Dak.),  964. 
Employees— construction  of  federal  railroad  boiler  inspection  act.    Great  Northern  R.  Co.  t. 

Donaldson  (U.  S.),  581.  Annotated 

See  alflo  Carriers  of  Passengers. 

REASONABLE  BOUBT. 
See  Homieide. 

REOEIVERS. 

Priorities — ^priority  of  claim  against  corporation  for  wages — scope  of  statate.    Riverside  Con- 
tracting Co.  V.  New  York  (N.  Y.),  1075. 

RBOEPTION   OF  EVIBBNCB. 

See  Neslisenoe. 

RECITALS. 
See  Deeds. 

RECORDING  ACTS. 
See  Ids  Pendens. 

RECORDS. 
See  Appeal  and  Error* 


Termination  of  authority  of  referees.    Baca  v.  Unknown  Heirs  (N.  Mez.),  612.        Annotated 

REIMBURSEMENT. 
See  War. 
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REUiTORS. 
See  Maadamiu. 

RELEASE   AKD   DISCHARGE. 

Avoidance  of  release — ^misrepreaentation  as  to  nature  of  instnunent.    Rocoi  t.  Mastadnuetts 

Accident  Co.  (Mass.)*  629. 
necessity  for  return  of  consideration.    Rocci  v.  Massachusetts  Accident  Cow  (Mass.), 

629. 

REIUGIOUS  FREEDOIC 
See  Schools. 

RELIGIOUS   SOCIETIES. 

Discipline  of  member — ^judicial  review.    Carter  v.  Papineau  (Mass.),  620.  Annotctted 

Officers — liability  for  injurious  utterances.    Kuryer  Publishing  Co.  y.  Messmer  (Wis.),  778. 

Awnotated 

REHAINDERS  AND   REVERSIONS. 

Acceleration  of  remainders — application  of  doctrine.    Scotten  y.  Moore  (DeL),  409. 

REMAND. 
See  Appeal  and  Error. 

REMOVAL  OF  ASHES. 
See  Public  ImproTements* 

RENT. 
See  Landlord  and  Tenant. 

RENTAL  VALVE. 
See  Frand. 

RENUNCIATION. 
See  Equitable  Election* 


See  Fleadinc* 

RESCISSION,  CANCELLATION  AND  REFORMATION. 

Bescisslon  of  contract — ^grounds  for  rescission — overcharge  in  statement  of  account.    La  Salle 

Extension  University  y.  Ogbum  (N.  Car),  887. 
right  to   repudiate   part   of   contract.     La   Salle   Extension   University  y.   Ogburn 

(N.  Car.),  887. 

sufficiency  of  parol  rescission  of  written  contract  for  sale  of  goods.    Morris  y.  Baron 


(£ng.),  1197.  Annotated 

RES   GESTAE. 
See  Admissions  and  Deolaratlone. 

RES   JUDICATA. 

Identity  of  cause  of  action — ^necessity  to  sustain  plea  of  res  judicata.    Eminent  Household  y. 
Bunch  (MisB.),  110. 

RETURN. 
See  Judicial  Sales, 

REVOCATION. 
See  Trusts  and  Trusteea, 

RIDING  ON  FLATFORIC 
See  Carriers  of  Fassengers* 


•••  Oanlcn  •£  Paesenserei  Erldenee;  FleadlaCb 

RUNNING*  BOARD. 
Sea  Carrievs  of  Fasaengers. 
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SAFE  DEPOSIT  BOX. 

Liability  of  lessor  of  safe  deposit  box.    Schaefer  v.  Washington  Safety  Deposit  Co.  (Ill.)>  ^O^* 

SALES. 

RescissioB  of  written  contract  for  sale  of  goods — sufficieney  of  rescission  by  parol.  Morris  ▼. 
Baron  (Eng.),  1197.  Annotated 

See  also  Exeentioiu;  Franda^  Statute  off  Framdvleat  Sale*  uMd  CoAveyaaees. 

SALESMEN. 
See  Agency. 

SCHOOLS. 

Correspondence  school — construction  of  agreement  for  course  at  correspondence  BchooL  Ia 
Salle  Extension  University  v.  Ogburn  (N.  Car.),  887. 

Graduating  exercises — holding  in  church  as  infringement  of  religious  freedom.  State  v.  Dis- 
trict Board  (Wis.),  684.  Annotated 

Pupils — compelling  admission  of  pupil  without  fee — right  to  mandamus.  Hughes  v.  Outlaw 
(Ala.),  872. 

SECTARIAN   BUILDINGS. 
See  Sehools. 

SELF-DEFENSE. 
See  Assault;  Hotaioide. 

SELF-SERVING   DSCIJI.RATIONS. 
See  Admissioas  aad  Declaratioiia. 

SERVICE   OF   PROCESS. 

Foreign  corporations — liability  of  foreign  corporation  to  service  of  process.    People's  Tobacco 

Co.  V.  American  Tobacco  Co.  (U.  S.),  537. 
revocation  of  designation  of  agent  to  receive  service  of  process.    People's  Tobacco  Co. 

y.  American  Tobacco  Co.  (U.  S.),  537. 

SET-OFF. 

Gaming — ^recovery  of  loss — set-off  of  previous  winnings.    Button  v.  Curry  (Ohio),  770. 

Annotatti 

SETTLEHENT  OF  ACTION. 
See  Attorneys;  Employers'  Liability  Insnranee. 

OF  PUBLIC   LANDS^ 


See  Public  Lands. 

SHIPS  AND   SHIPPING* 
See  Marine  Insnranee. 

SHOOTING. 
See  Weappns. 

SIDE  LINE. 
See  Agency. 

SILENCE. 
See  Admissions  and  Deelarationa. 

SLANDER. 
See  Libel  and  Slander. 

SOLE  AND  UNCONDITIONAL  OWNERSHIP. 

See  Fire  Inanranee. 

SPENDTHRIFT  TRUSTS. 
See  Tmsts  and  Tmitees* 


See  Weapone. 


B—  laterstat*  Cosuaevoe}  Public  Tiandit 


STATUTE  OF  FRAIIDB. 
See  Fvaiiide»  Statute  of. 

STATUTE   OF  LIBIITATIONS. 
See  Iii]»it»tioa  of  Aetione* 

STATUTES* 

Betermination  of  Taliditj  of  state  statute  by  federal  supreme  court  International  Pap« 
Go.  T«  Massachusetts  (U.  S.)>  617. 

STIPUI^TIOKS. 
See  Arbltratioii  and  Award* 

STOCK  AND  STOCKHOLDERS. 

Subscription  to  stock — admissibility  of  parol  evidence  to  show  that  subscription  was  condi- 
tional.   Bergman  v.  Evans  (Wash.),  848.*  Annotated 

— —  collection  of  subscription — ^necessity  of  prior  call.    Bergman  v.  Evans  (Wash.)^  848. 

enforcement  of  subscription  against  one  stockholder  as  i^ected  by  similar  indebtedness 

of  another.    Bergman  v.  Evans  (Wash.),  848. 

extent  of  liability  of  subscriber.    Bergman  v.  Evans  (Wash.),  848. 

laches  as  bar  to  enforcement  of  subscription.    Bergman  v.  Evans  (Wash.)j  848. 

>■  liability  of  stockholder  for  interest  on  subscription.    Bergman  v.  Evans  (Wash. ) ,  848. 

oral  promise  to  8ub8cri])e  as  sufficient  subscription.    Weston  v.  Dahl  (Wis.),  922. 

what  constitutes  fraud  avoiding  liability  for  subscription.    Bergman  y.  Evans  ( Wash. ) , 


848. 

STOBAOE. 

See  Food  and  Drags. 

STREET   BATLWATS. 
See  Carriers  of  Passengers. 

STREETS  AND  HIGHWAYS. 

Injuries  in  streets— evidence  that  accident  occurred  on  street  as  question  for  jury.  Boutlier 
V.  Maiden  (Mass.),  910. 

exoneration  between  municipality  and  abutting  owner  as  to  damages  paid.  Philadel- 
phia V.  Bergdoll  (Pa.),  1141.  Annotated 
liability  of  municipality— construction  of  statute.     Burnett  v.  Greenville   (S.  Car.), 


363. 

—  liability  of  municipality — ^necessity  of  notice  of  dangerous  condition.     Boutlier  v. 

Maiden   (Mass.),  910. 

liability  of  municipality— ^rmitting  automobile  race.    Burnett  v.  Greenville  (S.  Car.), 


363.  Annotated 

sufficiency  of  evidence  to  justify  finding  that  injured  person  was  traveler.     Boutlier 


V.  Maiden  (Mass.),  910. 
Use  of  streets — legislative  power  to  regulate  use  for  profit.     Hadfield  ▼.  Lundin   (Wash.), 

942. 
regulation  of  jitney  buses.    Hadfield  v.  Lundin  (Wash.),  942. 

See  lUao  Independent  Contractors. 

SUBROGATION. 

See  Appeal  and  Error. 

SUBSCRIPTION. 
See  Stock  and  StooUiolderfl* 

SUFFERING, 
See  Beath  by  Wrongful  Aot. .. 

SUFFRAGE. 
See  Elections. 

SUICIDE. 

* 

Life  insurance — cause  of  death — ^admissions  of  insured  to  show  tuicide.  Rosman  ▼.  Travelers' 
Ins.  Co.  (Md.),  1047.  Annotated 

cause  of  death — ^sufficiency  of  evidence  of  suicide.     Rosman  ▼.  Travelers*   Ins.  Co. 

(Md.),1047. 
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SUMaiABT  JUDGMENTS. 
See  Judcmente* 

SUPPORT  AND  MAINTSNANCE. 

Duty  of  father  to  support  child — effect  of  decree  after  divorce  in  his  fayor  not  providing  for 
maintenance.    Kowell  v.  Rowell  (ELan.))  036.  Annotated 


Appeal  bond — entry  of  summary  judgment  against  surety  on  appeal  bond.  Pease  v.  Rathbun- 
Jones  Engineering  Go.  (U.  S.),  1147.  Annotated 

entry  of  summary  judgment  against  surety  on  appeal  bond.    Simmons  v.  Northern 

Pacific  R.  Co.  (Wash.),  1184.  Anmotated 

Consideration  for  contract-— extension  of  time  for  payment  as  consideration.  Bonner  Oil 
Co.  y.  Gaines  (Tex.),  574. 

sufficiency  of  consideration  generally.    Bonner  Oil  Co.  y.  Gaines  (Tex.),  574. 

Injunction  bond — entry  of  summary  judgment  against  surety  on  injunction  bond.     United 

States  Fidelity,  etc.  Co.  v.  Burke  (U.  S.),  93.  Annotated 

Official  bond — liability  of  surety  for  act  outside  official  duty.     Butte  y.  Bennetts   (Mont), 

1010.  Annotated 

TAXATION. 
See  Iiioeiieea* 

TEI^EGBAPHS  AND   TELEPHONS8. 

Delay  in  delivery  of  telegram — persons  entitled  to  recover.    Western  Union  TeL  Co.  v.  Lee 

(Ky.),  1026. 
'  presentation  of  claim — ^when  time  limited  begins  to  run.    Western  Union  Tel.  Co.  y 

Lee  (Ky.),  1026. 
Interstate  commerce — federal  control  over  telegraph  lines — effect  on  power  of  state.    Western 

Union  Tel.  Co.  v.  Lee  (Ky.),  1026.  Annotated 

limitation   of   liability   of  telegraph  company — effect  of  federal   statute.     Western 

Union  Tel.  Co.  v.  Lee  (Ky.),  1026. 

recovery  for  mental  anguish — effect  of  federal  statute.    Western  Union  Tel.  Co.  v.  Lee 

(Ky.),  1026. 

telegraph  line  as  instnmient  of  interstate  commerce.    Western  Union  Tel.  Co.  v.  Lee 

(Ky.),  1026. 

■             telegraph  message  as  interstate  commerce.     Western  Union  Tel.  Co.  v.  Lee   (Ky.), 
1026;  Western  Union  Tel.  Co.  v.  Boiling  (Va.),  1036. 

validity  of  state  statute  regulating  transmission  of  telegraph  messages.   •  Western 

Union  Tel.  Co.  v.  Boiling  (Va.),  1036.  Annotated 

TENANTS  IN   COMMON. 

Validity  of  grant  of  easement  by  one  tenant  in  common.    Silverman  y.  Betti  (Mass.),  90. 

Annotated 

TERMINATION   OF  AITTHORITT* 
See  ArbitratioiL  and  Award;  Referees* 

THEORY   OF  OASE. 

See  Trial. 

TITLE. 
See  EJeetmeBt;  Fire  Inenraaee* 

TOTAL  DISABIUTT. 
See  Imsnranoe. 

TOTAL  LOSS. 
See  Marlme  Inavranee. 

TRADE  SECRETS. 
See  Master  and  Seryant. 

TRADESMEN. 
See  Constltntional  Law. 

TRANSCRIPT  OF  EVIBENOB. 

See  Appeal  and  Errer. 
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TBAN8POBTATION. 
See  Carriers  ef  Goods;  Carriers  of  IiiTe  Stoelb 

TBAVEUNG  SALESBCEN. 
See  Asenoy* 

TBIAI.. 

Findiiig»--ikeee88ity  of  finding  where  issue  is  excluded  by  laches.     Elling  t.  Fine   (Mont.), 
752. 

Order  of  proof-— order  of  introduction  of  evidence  immaterial.    McOue  v.  State  (Tex.),  674. 

receiving  evidence  out  of  order  as  within  judicial  discretion.    Ray  v.  Shemwell  (Ky.), 

1122. 

Theory  of  caae--e£fect  of  extending  issue.    Oregon-Washington  R.  etc.  Co.  y.  Spokane,  etc.  R. 
Co.  (Ore.),  991. 

View  of  premises — ^permitting  view  as  resting  in  judicial  discretion.    Chambers  v.  Minneapo- 
lis, etc.  R.  Co.  (N.  Dak.),  954. 

See  also  Appeal  and  Error;  Argnment  of  Coimsel;  QaeetioBa  of  IdKW  or  Faet; 
Verdiet. 

TRUSTS  AND   TBUSTEES. 

Parol  trust — admissibility  of  parol  evidence  to  establish  trust  in  contradiction  of  deed.    Camp- 
bell V.  Sigmon  (N.  Car.),  40. 

Perpetuities — ^trust  to  jpay  income  for  one  life  and  twenty-one  years  as  perpetuity.     Boston 
Safe  Deposit,  etc.  Go.  v.  Collier  (Mass.),  962. 

Revocation  of  trust — right  of  creator  to  revoke.    Beard  v.  Beard  i^-),  882. 

Setting  aside  trust— imdue  influence  as  ground.    Beard  v.  Beard  (Ky.),  882.  Annotated 

Spendtiirift  trust — ^validity.    Boston  Safe  Deposit,  etc.  Co.  v.  Collier  (Mass.)^  962. 

Anttotated 

TBUTU. 
See  Xdliel  and  Slander. 

UNAI7THORIZEB  ITSE, 
See  Bailments* 

UKDUE  mFXiUEN  CB. 

Trusts  and  trustees — setting  aside  trust  for  undue  influence.    Beard  v.  Beard  (Ky.),  832. 

Annotated 
What  constitutes  undue  influence.    Beard  v.  Beard  (Ky.),  832. 

Wills — contest  of  will  on  ground  of  undue  influence— certain  instruction  held  proper.    In  re 
O'Connor's  Will  (Iowa),  378. 

USE   OF  STREETS. 
See  Streets  and  Hic^liways. 

VALUE. 

Evidence — ^value  of  automobile — admissibility  of   testimony  of   dealer.     Smead  y.   Steams 
(Iowa),  745. 

VABIAKCE. 

Negligence — ^necessity  that  proof  of  negligence  correspond  with  pleading.    Memphis  Street  R. 

Co.  V.  Cavell  (Tenn.),  42. 
Unnecessary  allegations  in  petition— effect  of  failure  to  prove.     Smead  v.  Steams    (Iowa), 

745. 

See  also  Qaietins  Title. 

VENDOB  AND  FUBCHASEB. 

Bona  flde  purchasers — burden  of  proving  bona  fide  purchase.    Tobey  t.  Kilbourae   (U.  S.), 
470. 

constructive  notice  of  fraud.    Tobey  v.  Kilbourne  (U.  S.),  470. 

protection  against  equities.    Hennessy  v.  Blair  (Tex.),  474. 

purchaser  of  equitable  interest  as  bona  flde  purchaser.    Thomas  t.  Scougale  (Wash.), 

452.  Annotated 

purchaser  of  equitable  interest  as  bona  flde  purchaser.    Tobey  v.  Kilbourae  (U.  S.), 

470.  Annotated 

purchaser  of  equitable  interest  as  bona  flde  purchaser.    Hennessy  v.  Blair   (Tex.), 


474,  Annotated 

Basements — grant  of  easement  by  purchaser  to  vendor — effect  of  subsequent  deed.     Simmons 
V.  Northern  Pacific  R.  Co.  (Wash.),  1184. 
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VEMBOB  AND  PURCHASEB  —  Contiaued. 

Fire  inauranoe— vendee  under  executory  contract  as  sole  and  unconditional  owner  of  prop- 
erty.   Waller  v.  City  of  New  York  Ins.  Co.  (Ore.),  139.  Annotated 

Fraud — misrepresentation  by  vendor  as  to  location  of  land  as  fraud.  Wilson  v.  Robinson 
(N.  Mex.),  49. 

misrepresentation   by   vendor    as   to    rental   value   as   fraud.     Wilson    v.    Robinason 

(N.  Mex.),  49. 

Lis  pendens — who  is  purchaser  pendente  lite — mortgagee  taking  possesaion.  Hubbard  v.  John- 
son  (Wash.),  84.  Annotated 

who  is  purchaser  pendente  lite — purchaser  from  party  to  action.     Linn  v.  CollinB 

(W.  Va.),  86.  Annot<Ued 

who  is  purchaser  pendente  lite — purchaser  from  person  not  party  to  action.    Case  v. 

Caddo  River  Lumber  Co.  (Ark.),  80.  Annotated 

who  is  purchaser  pendente  lite — purchaser  under  unrecorded  couveyanoe.     Wilson  v. 

Robinson  (N.  Mex.),  49.  Annotated 

who  is  purchaser  pendente  lite — purchaser  under  unrecorded  conveyance.     Wolf  en- 


berger  v.  Hubbard    (Ind.),  81.  Annotated 

Mechanics'  liens — improvements  by  vendee  under  contract  of  sale  as  giving  right  to  lien. 

John  A.  Marshall  Brick  Co.  v.  York  Farmers  Colonization  Co.   (Can.),  1013. 
Options — what  constitutes   acceptance  of   option — ^making  excessive  demand.     Weadock    v. 

Champe  (Mich.),  874. 
Performance  by  vendor — ^necessity  of  tendering  deed  containing  erroneous  description  found 

in  deed  to  vendor.    Weadock  v.  Champe  (Mich.),  874. 

tendering  of  deed  reciting  party  wall  rights  as  sufficient  performance.     Weadock  v. 

Champe  (Mich.),  874. 

Rights  of  purchaser— efifect  of  outstanding  leases  of  which  purchaser  haa  actual  notice. 
Weadock  v.  Champe  (Mich.),  874. 
See  alao  Fraads,  Statnte  of;  Mortgaseni  Party  Walla. 

VEBBAI.  ZNACOinEtACIES. 

See  XnatmotieBa. 

VEBDXOT. 

Direction  of  verdict — verdict  improperly  directed  where  some  evidence  is  adduced  in  support 

of  claim.     Gilchrist  v.  Mystic  Workers  of  the  World   (Mich.),  767. 
Excessiveness— excessiveness  of  damages  as  ground  for  new  trial.    Cain  v.  Osier  (Iowa),  1126. 

slander — ^what  is  excessive  verdict.    Cain  v.  Osier  (Iowa),  1126. 

See  also  Aasanlt;  Coroners;  Jndsments. 

VEBIFIED   STATEMEKT. 
See  Aeconnts. 

YBSTED  RIGHTS. 
See  lasnramoe. 

VIEW. 

See  Trial* 

TZBTUAI.  REPRESENTATION. 
See  Partfea  te  Aetions. 

VOTERS. 
See  Eleetion. 

VOTING   CONTESTS. 
See  Frand. 

WAGES. 
See  Master  and  Servant. 

WAIVER. 
See  Carriers  of  JAwe  Stoek;  ConTersion;  Insurance;  MiseM&dnet  of  CoiuueL 

WAR. 

Alien  enemies — naturalization — application  made  before  war.  United  States  ▼.  Meyer 
(U.  S.),  704.  Annotated 

rights  and  liabilities — effect  on  contract  of  removal  to  enemy  oountry.     Tingley  v. 

Mttller   (Kng.),  726.  Annotated 
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WAR  —  Comtiaim«d« 

Appropriation  of  property — ^nature  of  allowance  for  reimbursement.     Moyers  y.  Memphis 

(Tenn.),  854. 
Contracts — effect  of  war  on  contract — enforced  suspension  of  work  as  terminating  contract. 

Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.  (£ng.),  390. 
Marine  insurance — constructive  total  loss — frustration  of  voyage  by  war.    Becker  v.  London 

Assur.  Corp.  (Eng.),  367. 

See  also  Goveranteiit. 

WAREHOUSES. 

Cold  storage  of  food — liability  of  warehouseman  for  negligence.     Perry  Bros.  v.  Diamond 
Ice,  etc.  Co.  (Wash.),  891.  An/notated 

WEAPONS. 

Negligence — accidental  shooting  bjf  sportsman — admissibility  of  evidence.     Gibson  t.  Payne 

(Ore.),  383. 
— —  accidental  shooting  by  sportsman — liability  in  damages.     Gibson  v.  Payne    (Ore.), 

383.  Annotated 

WIDOW. 
See  Dower  $  Equitable  Election. 

WILIiS. 

Action  to  establish  rights  of  legatee — burden  of  proof.    Moseley  y.  Goodman  (Tenn.),  931. 
Construction — parol  evidence  to  aid  construction — identification  of  devisee.    Moseley  v,  Good- 
man (Tenn.),  931. 

sufficiency  of  evidence  to  identify  devisee.    Moseley  v.  Goodman  (Tenn.),  931. 

Equitable  election — renimciation  of  will  by  widow — effect  on  rights  of  other  devisees.     Scot- 
ten  v.  Moore  (Del.),  409.  Annotated 

Probate  and  contest — contest  of  will  on  ground  of  un4,ue  influence— certain  instructions  held 

proper.     In  re  O'Connor's  Will   (Iowa),  378. 
Validity  of  provisions— devise  to  person  imder  fictitious  name  aa  valid.    Moseley  y.  Goodman 

(Tenn.),  931. 

See  also  Charities. 

WINNINGS. 
See  Gaming. 

WIBES. 
See  ElectrioitF* 

WITHDRAWAL  FROM  SETTIXMENT. 
See  Public  Lands. 

WITNESSES. 

Corroboration — admissibility  of  evidence  of  good  repute.    McCue  v.  State  (Tex.),  674. 

admissibility  of  previous  consistent  statements.    McCue  v.  State  (Tex.),  674. 

Credibilitv  and  impeachmont — admissibility  to  sustain  credibility  of  proof  of  good  reputa- 
tion.'  McCue  v.  State  (Tex.),  674. 

admissibilitv  to  sustain  credibility  of  proof  that  testimony  was  not  volunteered.     Mc- 
Cue v.  State  (Tex.),  674. 

credibility  of  witness  as  question  for  jury.    McCue  v.  State  (Tex.),  674. 

effect  of  impeaching  evidence  as  affirmative  proof.    Moseley  v.  Goodman  (Tenn.),  931. 

what  proof  of  character  admissible.     Ray  v.  Shemwell   (Ky.),  1122. 


Cross-examination — certain   questions   held   proper   as  cross-examination.     Harlow   v.   Perry 

(Me.),  37. 
cross-examination  outside  scope  of  direct — redirect  examination.    Oregon-Washington 

R.  etc.  Co.  V.  Spokane,  etc.  R.  Co.  (Ore.),  991. 
Former  testimony — admissiblity  of  former  testimony  of  deceased  witness.     McCue  v.  State 

(Wis.),  674. 
Privileged  communications — ^physician  and  patient — waiver  of  privilege  of  communication  by 

provision  in  insurance  policy.     Gilchrist  v.  Mystic  Workers  of  the  World  (Mich.),  757. 

See  also  Appeal  and  Error. 

WOBIAN    SUFFRAGE. 
See  Elections* 
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WORDS  AXD  PHRASES. 

^'Independent' contractor'' — ^meaning  of  term.    Bodwell  y.  Webster  (Neb.),  624.         Annotated 
'Tro  rata" — meaning  of  term.    Chaplin  v.  GrifSn  (Pa.  St.),  787.  Annotated 

'Undue  influence" — meaning  of  term.    Beard  v.  Beard  (Ky.),  832. 
See  also  Assanlt;  Frand;  Insurance. 

WORKMEN'S   COMPENSATION   ACTS. 

Notice  of  injury — effect  of  failure  to  give.    Hynes  y.  Pullman  Co.  (N.  Y.),  1040. 

WRIT   OF  INQUIRT. 

Justices  of  the  peace — ^necessity  for  writ  of  inquiry  at  trial  before  juatloe  of  the  peace.    Welch 
y.  Hannie  (Miaa.),  325. 


INDEX    TO   NOTES 


IN    THIS    VOLUME. 


ABAHDONMEITT  — 

See  Sales. 

ABUTTING   OWNBRS  — 
See  Streets  and  Highwaya. 

ACCIDENTAL  SHOOTING  — 
See  Weapons. 

ACCIDENT   INSURANCE  — 

Clonstruction  of  "total  disability"  clause 
in  accident  insurance  policy,  113. 

Meaning  of  term  "confined  to  house"  or 
similar  phrase  in  accident  or  health,  in- 
surance policy,  531. 

ACKNOWLEDGMENTS  — 

Besort  to  instrument  in  aid  of  certificate 
of  acknowledgment  attached  thereto,  347. 

ACTIONS  — 

Actions  for  violation  of  Federal  hours  of 

service  .act,  815. 
Bight  of  alien  enemy  to  defend  action,  721. 
Bight  of  alien  enemy  to  sue  or  continue 

suit,  716. 
Bight  to  sue  alien  enemy,  722. 
See     also    Hnsband    and    Wife;    Lis 

Pendens;   Parties    to   Actions. 

ACT  OF  GOD  — 

Act  of  God  as  excuse  for  failure  to  comply 
with  Federal  hours  of  service  act,  809. 

ADJOINING    LANDOWNERS  — 

Bights  of  parties  with  respect  to  division 
wall  in  case  of  conveyance  of  part  of 
premises,  879. 

ADBCISSIONS  AND  DECLARATIONS— 

Declarations  or  written  statements  made 
by  insured  previous  to  death  as  evidence 
of  suicide,  1050. 

Failure  of  party  to  civil  action  to  reply 
to  oral  statement  as  Implied  admis- 
sion, 9. 

See  also  Dying  Declarations. 

AGENCY  — 

Carrying  side  line  as  breach  of  contract 
by  traveling  salesman,  952. 

Existence  of  relationship  of  principal  and 
agent  as  affecting  right  to  set  aside 
trust  for  undue  influence,  846. 


AGENCY  —  Continned. 

Liability  of  agent  to  insurance  company 
for  failure  to  canoel  or  reduce  polic^  as 
directed,  1043. 

Person  employed  as  sales  agent  as  inde- 
pendent contractor,  658. 

AGRICULTURE  — 

Person  employed  to  assist  in  baling  hay 
as  independent  contractor,  656. 

ALIENS  — 

Bights  and  liabHities  of  alien  enemies,  709. 

AMUSEMENTS  — 

See  Theaters  and  Amnsenaents. 

APPEAL  AND   ERROR  — 

Entry  of  summary  judgment  against  surety 
on  bond  in  nature  of  appeal  bond,  1151. 

ARRITRATION    AND    AWARD  — 

Impeachment  of  award  of  arbitrators  for 
mistake  of  fact  not  involving  exercise  of 
judgment,  974. 

ARGUMENT  OP  COUNSEL  — 
See  Miscondnet  of  ConnseL 

ARSON  — 

Construction  of  statute  prescribing  form  of 
indictment  for  arson,  567. 

ASSIGNMENTS  — 

Priority  as  between  mechanic's  lien  claim- 
ant and  assignee  of  amount  due  con- 
tractor, 1081. 

Bight  of  assignee  to  enjoin  execution  sale, 
270. 

Bights  of  assignee  of  mortgage  as  against 
prior  equities,  479. 

See  also  Mines  and  Minerals. 

ATTACHMENT  — 

Attachment  creditor  as  purchaser  pendente 
lite,  66. 

Right  of  attaching  creditor  to  enjoin  execu- 
tion sale,  264. 

ATTORNEYS  — 

Allowance  of  attorney's  fee  in  action  to 
enjoin  execution  sale,  306. 

Validity  and  construction  of  statute  limit- 
ing amount  of  attorney's  fee  for  col- 
lection of  claim  againet  federal  govern- 
ment, 863. 

What  constitutes  practicing  law,  131. 

See    also   Miscondnet   of   ConnseL 
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AUTHORITT  « 
See  Re?e?ees« 

AUTOMOBILES  — 

Person   employed   in   connection   with  au- 
tomobile as  independent  contractor,  653. 

AWARD  — 

See  Arbitration  and  Aivard. 

BAILMENTS  — 

Unauthorized  use  of  chattel  by  bailee  as 
conversion,  948. 


Assignee  in  bankruptcy  as  purchaser  pen- 
dente lite,  67. 

BANKS  — 

Construction  of  statute  prescribing  form 
of  indictment  for  violation  of  banking 
law,  658. 

BIIXS   AND   NOTES  — 

Giving  of  indemnity  as  prerequisite  to  re- 
covery of  amount  of  lost  negotiable  in- 
strument, 925. 

BINDING  SLIPS  — 

See    Employers*    Liability   Inavranoe. 

BOILBR  INSPECTION  — 

See  Master  and  Servant. 

BONA   FIDE   PURCHASERS  — 
See  Vendor  and  Pnreliaser. 

BONDS  — 

Necessity  and  sufficiency  of  bond  in  action 

to  enjoin  execution  sale,  301. 
See  also  Appeal   and  ju>rror;  IndenL- 

nity;  Injunctions;  Suretyship. 

BRIDGES  — 

Person  contracting  for  construction  of 
bridge  as  independent  contractor,  654. 

BROKERS  — 

What  constitutes  implied  contract  to  pay 
broker  for  sale,  lease  or  mortgage  of 
real  estate,  1064. 

What  constitutes  performance  entitling 
loan  broker  to  commission,  609. 

BUILDINGS  — 

Person  employed  in  building  work  as  in- 
dependent contractor,  664. 

BURDEN  OF  PROOF  — 

Burden  of  proof  in  action  to  enjoin  execu- 
tion sale,  304. 

Burden  of  proof  of  existence  of  relation  of 
independent  contractor,  632. 

BURGLART  — 

Construction  of  statute  prescribing  form  of 
•     indictment  for  burglary,  558. 

CANALS  — 

Person  employed  in  connection  with  canal 
as  independent  ccm tractor,  655. 

Ri;:'it  to  injunction  against  execution  sale 
of  property  of  canal  company,  229. 


CANCELLATION  — 
See  Insnranee. 

CAR  DOORS— 

See  Carriers  of  Paaaesgen. 

CARRIERS  OF  GOODS  — 

Carriers  subject  to  Federal  hours  of  aerr- 

ice  act,  797. 
Effect  of  liability  of  carrier  of  goods  by 

land  of  departure  from  agreed  method 

of  transportation,  1075. 

CARRIERS   OF  LIVE  STOCK- 

Carriers  subject  to  Federal  hours  of  serv- 
ice act,  797. 

Effect  of  liability  of  carrier  of  goods  by 
land  of  departure  from  agreed  method 
of  transportation,  1075. 

CARRIERS    OF    PASSENGERS  — 

Carriers  subject  to  Federal  hours  of  serv- 
ice act,  797. 

Contributory  negligence  of  passenger  in 
riding  or  standing  on  running  board  of 
open  street  car,  445. 

Liability  of  carrier  for  injury  to  passenger 
caused  by  car  door,  377. 

Liability  of  street  railway  for  injury  to 
passenger  caused  by  collision  at  railroad 
crossing,  47. 

Validity  and  enforcement  of  rule  of  car- 
rier prohibiting  passengers  from  riding 
on  platform,  534.  • 

CARRYING  SIDE  LINE  — 
See  AseAcy. 

CASH  REGISTERS  — 

Person  employed  in  connection  with  repair 
of  cash  register  as  independent  contrac- 
tor,  655. 

CASUALTY  — 

Casualty  as  excuse  for  failure  to  comply 
with  Federal  hours  of  service  act,  808. 

CERTIFICATE  — 

See  AeknowledsmeHt;  Deatli  Certifi- 
cates. 

CESTUI   QUE  TRUST  — 
See  Trusts  and  Tmsteei. 

CHALLENGING   OPPONENT  — 
See  Miscondnot  of  ConnseL 

CHATTELS  — 
See  Bailments* 


CHILDREN  — 
See  Infanta; 


Parent  and  Ckild. 


CHURCHES  — 
See  Relic^lona  Societies  s  Sclioola. 

•• 

CITIZENSHIP  — 

Naturalization  of  alien  enemy,  723. 
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cnnii  WAR  — 

Validity  and  coiiBtruction  of  statute  limit- 
ing amount  of  attorney's  fee  for  collec- 
tion of  civil  war  damage  daim  agaimt 
federal  government,  869. 

CUklMS  — 

See  GoTemment* 

CUBBG  YMEN  — 

See  Belisions   Sooletiea* 

CLOTHING  — 

Admissibility  in  evidence  of  articles  of 
clothing  to  establish  identity  of  dead 
body,  702. 

CIX>UD  ON  TITI^  — 

Right  to  injunction  against  execution  sale 
to  prevent  cloud  on  title  to  land,  172« 

COLD  STOBAGE  — 
See  Food  and  Drvss* 

COLLECTIONS  — 

See  Attorneys* 

COLLISIONS  — 
See  Carriers  of  Passengers* 

COMMISSIONS  " 
See  Brokers. 

COMMUNITT  PBOPEBTT  — 
See  Husband  and  Wife. 

COMPENSATION  — 

See   Attorneys;   Brokers. 

CONCBBTE  TANKS  — 

Persons  contracting  to  build  concrete  tank 
as  independent  contractor,  655. 

CONDITIONAL    SUBSCBIPTION — 

See  Stock  and  Stookkolders. 

CONFIDENCE    GAME  — 

Construction  of  statute  prescribing  form  of 
indictment  for  confidence  game,  668. 

CONFINED  TO  HOUSE  — 
See  Insnranee. 

CONFLICT   OF  LAWS  — 
See  Courts;  Gamishmont* 

CONSIDEBATION  — 
See  Suretyship. 

CONSTITUTIONAL  LAW  — 

Validity  and  construction  of  provision  in 
employers*  liability  insurance  contract 
giving*  insurer  control  of  settlement,  405, 

Validity  and  construction  of  statute  limit- 
ing amount  of  attorney's  fee  for  collec- 
tion of  claim  against  federal  government, 
863. 

Validity  and  construction  of  statute  pre- 
scribing form  of  indictment.  .551. 

Validity  of  municipal  authorization  of 
woman  suffrage,  906. 

See  also  TeloKvaphs  and  Telepkones. 
Add.  Cae.  1918C. — 80. 
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CONSTBUCTXON  — 
See  CrtMiajd  Law; 
Aets* 


CONTRACTS  — 

Alien  enemies:  contract  rights  of  alien 
enemy,  713. 

Breach  of  contract:  carrying  side  lines  as 
breach  of  oontract  by  traveling  salesman, 
952. 

Construction  of  contract:  meaning  of  "pro 
rate"  or  "pro  rata,"  as  used  in  contract, 
792. 

Implied  contracts:  what  constitutes  im- 
plied contract  to  pay  broker  for  sale, 
lease  or  mortgage  of  real  estate,  1064. 

Besoission  of  contract:  necessity  that 
abandonment  or  rescission  of  written 
contract  for  sale  of  goods  be  in  writing, 
1213. 

Validity  of  contract  made  to  induce  mar- 
riage between  third  persons,  820. 

Voting  contests:  fraud  in  voting  or  guess- 
ing contest,  750. 

See  also  EaseuLonts;  Employers'  lia- 
bilitj  laowanee;  Independent  Con* 
traetorsi  Meohanies'  Liens. 

CONTRIBITTION  ~ 

Contribution  between  legatees  or  devisees 
on  renunciation  of  will  by  widow,  415. 

OONTBIBUTOBT    NEGLIGENCE  — 

Contributory  negligence  as  affecting  lia- 
bility of  sportunan  for  shooting  another 
while  himting,  389. 

Contributory  negligence  of  passenger  in 
riding  or  standing  on  running  board  oi 
open  street  car,  446. 

OONVEBSION  — 

Unauthorized  use  of  chattel  by  bailee  as 
OQnversion,  948. 

OOBPOBATIONS  — 

Admissibility  of  parol  evidence  to  show 
that  subecriptioD  to  stock  was  condi- 
tional, 853. 

Corporation  as  alien  enemy,  710. 

Right  to  injunction  against  execution  sale 
of  corporate  stock,  213. 

■ 

COURTS  — 

Jurisdiction  of  action  to  enjoin  execution 

sale,  277. 
Right  of  court  to  review  action  of  church 

authorities  in  disciplining  member,  622. 
See  also  libel  and  Slander. 

CBEDITOBS  — 

See  AttachnLont;  DeMbr  and  Cred- 
itor; Debts;  Judgments;  Snretj- 
sl&lp. 

OBIMINAL  LAW  — 

Admissibility  of  dying  declaration  on  be- 
half of  defendant,  425. 

Necessity  that  justification  of  charge  of 
commission  of  crime  be  justification  of 
precise  charge,  1133. 

Validity  and  construction  of  statute  pre- 
scribing form  of  indictment,  551. 
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CBOS8INGB  — 
See  Carrievs  of 


CUSTODIAN    OF    ENEMY    PROPER- 


Powers  and  duties  of  custodiui  of  enemy 
property,  713. 

CUSTODY   OF   THE   liAlV  — 

Right  to  injunction  against  execution  sale 
of  property  in  custody  of  law,  230. 

DAMAGES  — 

Duty  of  injured  party  to  minimize  dam- 
ages resulting  from  improper  suing  out 
of  injunction,  673. 

Liability  for  damages  for  wrongful  issuance 
of  injunction  against  execution  sale,  315. 

Measure  of  damages  recoverable  against 
dentist  for  injuries  to  patient,  1192. 

DEAD  BODIES  — 

Evidence  admissible  to  establish  identity 
of  dead  body,  607. 

DEATH  CERTIFICATES  — 

Physician's  death  certifloate  as  evidence, 
761. 

DEBTOR  AND  CREDITOR  — 

Right  of  creditor  to  enjoin  execution  sale, 

262. 
See     also     Attaol&ineiit;     Jndsments; 

Suretyship. 

DEBTS  — 

Rights  and  liabilities  of  alien  enemy  with 
respect  to  pre-existing  debt,  713. 

DECIiARATIONS  — 

See  Admissions  and  Deolarationsi 
Dying    Declarations. 

DEEDS  — 

Effect  of  lapse  of  time  on  right  to  lia^ 

deed  declared  mortgage,  755. 
See  also  Easen&ents;  Iiis  Pendens. 

DEVIATION  — 

See  Carriers  of  Goods;  Carriers  of 
LiTo  Stook. 

DEVISEES  — 

Right  of  devisee  to  enjoin  execution  sale, 

260. 
See  also  Eqnitable  Eleetion. 

DIS  ABIUTT  — 
See  Insurance. 

DISCIPUNE  — 

See  Religious  Societies. 

DISTRIBUTEES  — 

Right  of  distributee  to  enjoin  execution 
sale,  260. 

DIVORCE  — 

Liability  of  father  for  support  of  children 
after  divorce  decree  in  his  favor  not  pro- 
viding for  custody  or  maintenance  of 
children,  939. 


DOORS  — 

Sec  Carriers  of 


DRAINAGE  — 

Person  contracting  to  construct  sewor  or 
lay  sewer  pipe  as  independent  contractor^ 
658. 


See  Agency. 

DYING   DECLARATIONS  — 

Admissibility  of  dying  declaration  on  be- 
half of  defendant,  425. 

EASEMENTS  — 

Validity  of  conveyance  of  specific  right  or 
easement  in  land  by  one  tenant  in  com- 
mon, 92. 


EI.ECTIONS  — 

Validity    of    municipal    authorization 
woman  suffrage,  906. 


of 


ELECTRICITY  — 

Liability  of  electric  company  for  injuries 
resulting  from  one  of  its  wires  charging 
wire  of  other  company  or  person,  916. 

Liability  of  one  maintaining  electric  wires 
over  private  property,  as  distinguished 
from  highway,  for  injuries  received  by 
adult  coming  in  contact  therewith,  .194. 

Person  employed  in  connection  with  elec- 
trical work  as  independent  contractor, 
655. 

ELEVATORS  — 

Person  contracting  to  repair  or  install 
elevator  as  independent  contractor,  655. 

Construction  of  statute  prescribing  form  of 
indictment  for  embezzlement,  558. 

Necessity  that  justification  of  chur^  of 
embezzlement  be  justification  of  precise 
charge,  1135. 

EBfERGENCT  — 

Emergency  as  excuse  for  failure  to  com- 
plv  with  Federal  hours  of  service  act, 
811. 


See   Labor   Laws;   Master   and   Serr- 
ant. 


UABILITT      INSUR. 

ANCE  — 

Effect  of  binding  slip  or  receipt  as  employ- 
ers' liability  insurance  contract,  375. 

Validity  and  construction  of  provision  in 
employers'  liability  insurance  contract 
giving  insurer  control  of  settlement,  405. 

ENEMIES  — 
See  Wat, 

EQUITABLE  ELECTION  — 

Effect  of  widow's  renunciation  of  will  on 
rights  of  other  legatees  or  devisees,  412. 
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BQUITABLE  INTEBEST  — 
See  Bona  Fide  Purchaser* 

EQUITABIiE  TITUE  — 
See  Fire  Insnranee* 

EQUITIES  — 
See  Mortsages* 

ESTOPPEI.  — 

Estoppel  of  employer  to  assert  independ- 
ence of  employee,  632. 

EVIDENCE  — 

Admissions  and  declarations:  declarations 
or  written  statements  made  by  insured 
previous  to  death  as  evidence  of  suicide, 
1060. 

— ^failure  of  party  to  civil  action  to  reply 
to  oral  statement  as  implied  admis- 
sion, 9. 

Burden  of  proof:  burden  of  proof  in  action 
to  enjoin  execution  sale,  304. 

— ^burden  pf  proof  of  existence  of  relation 
of  indepenaent  contractor,  632. 

Dead  bodies:  evidence  admissible  to  estab- 
lish identity  of  d^ad  body,  697. 

Death  certificates:  physician's  death  cer- 
tificate as  evidence,  761. 

Dentists:  evidence  in  action  against  dentist 
for  injuries  to  patient,  1191. 

Dying  declarations:  admissibility  of  dying 
declaration  on  behalf  of  defendant,  425. 

Parol  evidence:  admissibility  of  parol  evi- 
dence to  show  that  subscription  to  stock 
was  conditional,  853. 

Presumption  as  to  existence  of  relation  of 
independent  contractor,  632. 

EXCAVATIONS  — 

Person  employed  in  connection  with  ex- 
cavating or  filling  as  independent  con- 
tractor, 655. 

EXECUTIONS  — 

Injunction  against  execution  sale,  152. 

EXECUTORS       AND       ADMINISTRA- 
TORS ~ 

Right  of  personal  representative  to  enjoin 
execution  sale,  260. 

EXEMPTIONS  — 

Right  to  injunction  against  execution  sale 
of  exempt  property,  215. 

EXERCISES  — 
See  Schools. 

EXHIBITIONS  — 
See  Theatevs  aad  Amnsemeatfl. 


FALSE  PRETENSES* 

Coautraotion  of  statute  prescribing  form 
of  indictment  for  false  pretenses,  558. 


FAT 


See  Streets  aad  Hishwayo. 

EXTENSION  OF  TIME  — 
See  Svretyskip. 

FAHiXTRE  TO  REPLT  — 

See  Admlssioifts  and  Declaratloiis* 


See  Parent  and  Child. 


BOIIXR        INSPECTION 
ACT  — 
See  Master  and  Servant. 

FEDERAL  GOVERNMENT  — 

See  GoTemnient. 

FEDERAL  STATUTES  — 

See  Government;  Hoars  of  Service 
Acts;  Interstate  Con&nierce;  Tele- 
grapl&s   and  Telepl&ones. 

FIRE  INSURANCE  — 

Possession  of  equitable  title  only  as  satisfy- 
ing requirement  in  fire  insurance  policy 
of  sole  and  unconditional  ownership  by 
insured,  136. 

Vendee  under  executory  contract  of  pur- 
chase as  sole  and  unconditional  owner  of 
I>roperty  under  fire  insurance  policy,  143. 

Wnen  cancellation  of  fire  insurance  policy 
at  instance  of  insured  becomes  effective, 
120. 

FISH  AND  GAME  — 

Fishermen  as  independent  contractor,  666. 


Right  to  injunction  against  execution  sale 
of  fixtures,  214. 

FOOD  AND  DRUGS  — 

Cold  storage  of  food,  89S. 

FORGERT  — 

Necessity  that  justification  of  charge  of 
forgery  be  justification  of  precise  charge, 
1136. 

FRAUD  — 

Fraud  in  voting  or  guessing  contest,  760. 

Kight  to  enjoin  execution  sale  under  judg- 
ment obtained  by  fraud,  244. 

Setting  aside  trust  during  life  of  creator 
for  fraud,  836. 

FRAUDS,   STATUTE   OF  — 

Contract  for  joint  purchase  of  goods  from 

third  person  as  within  statute  of  frauds, 

744. 
Necessity  that  abandonment  er  rescission 

of  written  contract  for  sale  of  goods  be 

in  writing,  1218. 
Bight  of  purchaser  to  recover  money  paid 

under  verbal  contract  for  sale  of  land, 

432. 

GAMING  — 

Set-off  of  prior  winnings  in  action  to  re- 
cover money  lost  at  gaming,  771. 

GARBAGE  — 

Person  employed  in  connection  with  gar- 
baf2fe  collection  as  independent  contractor, 
656. 
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GABNISHMENT  ^ 

EfTeet  of  payment  of  judgment  by  ^ 

on  liability  to  principal  defendiuit  in  an- 
other jurisdiction,  820. 

GAS  — 

See  Mines  and  Minerals. 

GOVERNMENT  — 

Validity  and  construction  of  statute  limit- 
ing amount  of  attorney's  fee  for  collec- 
tion of  claim  against  federal  government, 
863. 

GRADUATING   EXERCISES  — 
See  Schools. 

HAUUNG  — 

Person  employed  in  connection  with  truck- 
ing or  hauling  as  independent  contractor, 
668. 


See  Asrionltnre. 

HEALTH  INSURANCE  — 

Meaning  of  term  "confined  to  house"  or 
similar  phrase  in  accident  or  health  in- 
surance policy,  531. 


Right  of  heir  to  enjoin  execution  sale,  260. 

HIGHP7AYS  — 

See  Streets  and  Higl&ways. 

HOMESTEAD  — 

Person  acquiring  homestead  as  purchaser 

pendente  lite,  68. 
Right  to  injunction  against  execution  sale 

of  homestead,  216. 

HOMICIDE  — 

Admissibility  of  dying  declaration  on  be- 
half of  defendant,  426. 

Construction  of  statute  prescribing  form 
of  indictment  for  homicide,  668. 

HOURS  OF  UiBOR  — 
See  Labor  La'ws. 

HOURS  OF  SERVICE  ACTS  — 

Construction  of  Federal  hours  of  seryioe 
act,  797. 

HUNTING  — 
See  'Weapons. 

HUSBAND  AND  IVIFE  — 

Injunction  against  execution  sale  of  com- 
munity property  or  property  of  one 
q>ouse,  162. 

Person  acquiring  interest  through  marriage 
as  purchaser  pendente  lite,  53. 

Purchaser  of  community  property  as  bona 
fide  purchaser.  469. 

Right  of  one  spouse  to  maintain  civil  ac- 
tion at  law  a<;ainst  the  ether,  777. 

Statement  by  spouse,  made  in  presence  of 
and  not  denied  by  other  spouse,  as  im- 
plied admission,  34. 

See  also  Divorce;  Marriage. 


IDENTITT— . 

See  Dead  Bodies. 

IIXEGAI.  CONTRACTS  — 

Validity  of  contract  made  to  induce  mar- 
riage between  third  personSi  820. 
See  also  Easements. 

IMPEACHMENT  — 

See    Arbitration    and    Award;    Kef- 


IMPUED   ADMISSIONS  — 

See  Admissions  and  Deolaratioms. 

IMPLIED   CONTRACTS  — 

What  constitutes  implied  contract  to  pay 
broker  for  sale,  lease  or  mortgage  of  real 
estate,  1064. 

INDEMNITY  — 

Giving  of  indemnity  as  prerequisite  to  re- 
covery of  amount  of  tost  negotiable  in- 
stnimenty  925. 

INDEPENDENT  CONTRACTORS  — 

Who  is  an  independent  contractor,  627. 

INDIANS  — 

Validity  and  construction  of  statute  limit- 
ing amount  of  attorney's  fee  for  collec- 
tion of  Indian  depredation  claim  against 
federal  government,  869. 

INDICTMENT  — 
See  Criminal  Lav* 

INFANTS  — 

See  Parent  and  Child* 

INJUNCTIONS  — 

Duty  of  injured  party  to  minimize  dun- 
ages  resulting  from  improper  suing  out 
of  injunction,  673. 

Entry  of  summary  judgment  against  surety 
on  injunction  bond,  97. 

Injunction  against  execution  sale,  152. 

INSPECTION    OF   BOILERS  — 
See  Master  and  Servant* 

INSURANCE  — 

Accident  insurance:  construction  of  'total 
disability"  cUufle  in  accident  insurance 
policy,  113. 

— ^meaning  of  term  "confined  to  house"  or 
similar  phrase  in  accident  insurance 
policy,  531. 

Agents:  liability  of  agent  to  insurance 
company  for  failure  to  cancel  or  reduce 
policy  as  directed,  1013. 

Employers*  liability  insurance:  effect  of 
binding  slip  or  receipt  as  employers*  lia- 
bility insurance  contract,  375. 

— validity  and  construction  of  provision  in 
employers'  liability  insurance  contract 
giving  insurer  control  of  settlement.  405. 

Fire  in<iurance:  possession  of  equitable 
title  only  as  satisfying  requirement  in 
fire  insurance  policy  of  sole  and  uncon* 
ditional  ownership  by  insured,  136. 
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INSUBANCE  —  Continued. 

Fire  insurance:  vendee  under  executory 
contract  of  purchase  as  sole  and  imcon- 
ditional  owner  of  property  under  fire  in- 
surance policy,  143. 

— when  cancellation  of  fire  insurance  policy 
at  instance  of  insured  becomes  effective, 
120. 

Health  insurance:  meaning  of  term  *'con- 
fined  to  house"  or  similar  phrase  in 
health  insurance  policy,  531. 

Life  insurance:  declarations  or  written 
statements  made  by  insured  previous  to 
death  as  evidence  of  suicide,  1050. 

^—physician's  death  certificate  as  eviduice 
in  action  on  life  insurance  policy,  761. 

— ^rights  and  liabilities  of  alien  enemy  with 
reepect  to  life  insurance  contract,  714. 

IMTEBSTATE   COMMEmOX  — 

Effect  on  state  statute  or  rule  of  federal 
assumption  of  control  of  telegraph  com- 
panies, 1033. 

Reports  to  interstate  oammerce  commis- 
sion under  Federal  hours  of  service  act, 
813. 

State  statutes  penaliEing  negligent  hand- 
ling of  telegrams  as  regulation  of  inter- 
state commerce,  1039. 

INTOXICATING   LIQUORS  — 

Construction  of  statute  prescribing  form  of 
indictment  for  unlawful  sale  of  intoxi- 
cating liquors,  560, 

Right  to  rent  as  affected  by  landlord's 
knowledge  that  premises  are  to  be  used 
for  illegal  sale  of  liquor,  442. 

JANITORS  — 

Person  employed  as  janitor  as  independent 
contractor,  656. 

JOINT  PURCHASE  — 
See  Frande»  Statute  of. 

JUDGMENTS  — 

Entry  of  summary  judgment  against  surety 
on  bond  in  nature  of  appeal  bond,  1151. 

Entry  of  summary  judgment  against  surety 
on  injunction  bond,  97. 

Injunction  against  execution  sale,  152. 

Judgment  creditor  aa  purchaser  pendente 
lite,  64. 

See   also   Gamisliment. 

JUDICIAL   PROCEEDINGS. 
Sec  Xilbel  and  Slander* 

JUDICIAL  SALES  — 

lajimction  against  execution  sale,  152. 
Purchaser   at  judicial   sale   as   purchaser 
pendente  lite,  66. 

JUSTIFICATION  — 
S«6  Idbel  and  Slaadev* 

KNOWLEDGE  — 

See  Landlord  aad  Tenant* 


LABOR   LAWS  — 

Construction  of  Federal  railroad  boiler  in- 
spection act,  584. 

Laborers  or  employees  within  purview  of 
statute  limiting  hours  of  labor,  338. 

LACHES  — 

See  Mortsagee. 

LANDLORD  AND  TENANT— 
Lessor  or  lessee  as  purchaser  pendente  lite, 
60. 

Right  of  lessee  to  enjoin   execution  sale, 

270. 
Right  of  lessor  to  enjoin  execution  sale, 

269. 
Riffht   to   rent   as   affected   by   landlord's 

knowledge  that  premises  are  to  be  used 

for  illegal  sale,  of  liquor,  442. 
See  also  Brokers, 

LARCENT  — 

Necessity  that  justification  of  charge  of 
larceny  be  justification  of  precise  cfaArge, 
1189. 


So0  Landlord  aad  Te 


LEGATEES  — 

Right  of  legatee  to  enjoin  execution  sale, 

260. 
See  aleo  Equitable  Electiom* 

LIBEL  AND  SLANDER  — 

Necessity  that  justification  of  libel  or  slan- 
der be  as  broad  as  charge,  1088. 

Necessity  that  justification  of  libel  or  slan- 
der be  justification  of  precise  charge, 
1131. 

Truth  alone  as  complete  defense  in  civil 
action  for  libel,  335. 

Utterance  of  clergyman  or  other  represen- 
tatives of  religious  organization  (other 
than  statement  from  pulpit)  as  action- 
able, 780. 

What  proceedings  are  within  rule  of  privi- 
lege with  respect  to  report  of  judicial 
proceedings,  1196. 

LICENSE  — 

Effect  of  license  on  right  of  alien  enemy  to 
sue,  720. 

UENS  — 

Lienor  as  purchaser  pendente  lite,  62. 

LITE  INSURAM(»  — 

Declarations  or  written  statements  made 

by  insured  previous  to  death  as  evidence 

of  suicide,  1050. 
Physician's  death  certificate  as  evidence  in 

action  on  life  insurance  policy,  761. 
Rights  and  liabilities  of  alien  enemy  with 

respect  to  life  insurance  contract,  714. 

LIFE  TENANTS  — 

Right  of  life  tenaAt  to  enjoin  execution 
sale,  267. 
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UMITATION  OF  ACTIONS  — 

Running  of  statute  of  limitations  against 
right  to  have  deed  declared  mortgage, 
756. 

US  PENDENS  — 

Who  is  purchaser  pendente  lite,  53. 

I<OAN   BROKERS  — 
See  Brokers. 

rOOS   AND    LUMBER  — 

Person  employed  in  connection  with  log- 
ging or  lumbering  as  independent  con- 
tractor, 666. 

LOST   INSTRUMENTS  — 

Giving  of  indemnity  as  prerequisite  to  re- 
covery of  amount  of  last  negotiable  in- 
strument, 925. 

LOTTERIES  — 
See  Fraud* 

MAINTENANCE  — 
See  Support  and  MaiateiuiAee. 


MANDAMUS  — 

Who  may  join  as 
proceeding,  873. 


relators  in  mandamus 


MANUFACTURING  — 

Person  employed  in  connection  -with  man- 
ufacturing as  independent  contractor, 
656. 

MARRIAGE  — 

Person  acquiring  interest  through  marriage 
as  purchaser  pendente  lite,  68. 

Validity  of  contract  made  to  induce  mar- 
riage between  third  persons,  820. 

MASTER  AND  SERVANT  — 

Construction    of    Federal    railroad    boiler 

inspection  act,  584. 
Construction  of  Federal  hours   of  service 

act,  797. 
See  also  Employers'  LtaMllty  Inavr- 

ABoe;      Independent      Contraetore; 

Labor  Laws. 


MECHANICS' 

Priority  as  between  mechanic's  lien  claim- 
ant and  assignee  of  amount  due  contrac- 
tor, 1081. 

Right  of  holder  of  mechanic's  lien  to  enjoin 
execution  sale,  276. 

METHOD    OF    TRANSPORTATION  — 
See    Carriers   of   Goods;    Carriers   of 
Live  Stoek. 

MINES  AND  MINERALS- 

Assignee    of    contract   to   convey    mineral 

rights  as  bona  fide  purchaser,  468. 
Person  employed  in  connection  v^ith  mine 

or  quarry  as  independent  contractor,  666. 
WiDidrawal     from    settlement     of    public 

lands  occupied  for  oil  or  gas  exploration, 

1009. 


MINIMIZING  DAMAGES  — 
See  Ininnctlons. 

MISCONDUCT  OF  COUNSEL  — 

Challenging  opponent  to  waive  legal  rights 
as  misconduct  of  counsel,  382. 


See    Arbitration    and    Award;    Hof- 


MORTGAGES  — 

Effect  of  lapse  of  time  on  right  to  have 

deed  declared  mortgage,  755. 
Mortgagee  as  purchaser  pendente  lite,  61. 
Bight  of  mortgagee  or  mortgagor  to  enjoin 

execution  sale,  271. 
Bights  of  assignee  of  mortgage  as  against 

prior  equities,  479. 
See  also  Brokora;  Vendor  and  Pnr- 

eliaser. 

MUNICIPAI.    CORPORATIONS  — 

Exoneration  between  municipality  and 
abutting  owner  as  to  damages  paid  on 

account  of  unsafe  highway,  1144. 

Liability  of  municipali^  for  injury  due  to 
improper  u:fie  of  street  which  it  has  ex- 
pressly permitted,  364. 

Bight  to  injunction  against  executicm  sale 
of  municipal  property,  223. 

Validity  .of  municipal  authorization  of  wo- 
man suffrage,  906. 

NATURALIZATION  — 

Naturalizaiion  of  alien  enemy,  723. 

NEGLIGENCE  — 

Carriers  of  goods :  effect  of  liability  of  car- 
rier of  gcKKis  by  land  of  departure  from 
agreed  method  of  transportation,  1075. 

Carriers  of  passengers:  contributory  negli- 
gence of  passenger  in  riding  or  standing 
on  running  board  of  open  street  car,  445. 

—liability  of  carrier  for  injury  to  passen- 
ger caused  by  car  door,  377. 

—liability  of  street  railway  for  injury  to 
passenger  caused  by  collision  at  railroad 
crossing,  47. 

Electricity:  liability  of  electric  company 
for  injuries  resulting  from  one  of  its 
wires  charging  wire  of  other  company 
or  person,  916. 

—liability  of  one  maintaining  electric 
wires  over  private  property,  as  distin- 
guished from  highway,  for  injuries  re- 
ceived by  adult  coming  in  contact  there- 
with, 594. 

Insurance:  liability  of  agent  to  insurance 
company  for  failure  to  cancel  or  reduce 
policy  as  directed,  1043. 

Master  and  servant:  construction  of  Fed- 
eral hours  of  service  act. 

Streets  and  highways:  exoneration  between 
municipality  and  abutting  owner  as  to 
damages  paid  on  account  of  unsafe  hi^ 
way,  1144. 

—liability  of  municipality  for  injury  due 
to  improper  use  oi  street  which  it  has 
expressly  permitted,  364. 


INDBZ  TO  NOTES. 
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HEGUOEHCE  —  ContiAv^d. 

Telegraphs  and  telephones:  state  statutes 
penalizing  negligent  handling  of  tele- 
grams as  regulation  of  interftate  com- 
merce,  1039. 

Warehouses:  liability  of  warehouseman  for 
negligence  with  respect  to  cold  storage 
of  food,  895. 

Weapons:  civil  liability  of  sportsman  for 
shooting  another  while  hunting,  386. 

NEGOTIABI^E  INSTRUMENTS  — 
Sea  Bills  and  Notes* 


d  N«tea» 


NOTES  — 
See  Bills 


NUISANCES  ~ 

Constmetion  of  statute  prescribiiig  form  of 
indictment  for  maintaining  publio  ai^- 
sance,  563. 

OBSOENITY  -^ 

Construction  of  statute  prescribing  form  of 
indictment  for  obscenity,  561. 

OmCBBS  — 

See  Publio  Ofieerst  Religiows  Soeie- 
ties. 

OFFICIAI.  BONBS  — 
See  Svretysl&ip. 


d  Minerals* 


OIL  — 

See  Mines 


PARENT  AND   CHIIJ>  — 

Liability  of  father  for  support  of  children 
after  divorce  decree  in  his  favor  not  pro- 
viding for  custody  or  maintenance  of 
children,  939. 

PAROL   EVIDENCE  — 

Admissibility  of  parol  eridenee  to  show 
that  subscription  to  stoek  was  condition- 
al, 853. 

See  also  Frauds,  Statute  of. 

PARTIES  TO  ACTIONS  ^ 

Failure  of  party  to  civil  action  to  reply  to 
oral  statement  as  implied  admission,  9. 

Parties  to  action  to  enjoin  execution  sale, 
290. 

Who  may  join  as  relators  in  mandamus 
proceeding,  873. 

See  also  Lis  Pendens. 


PAS8EN6BRS- 
See  Carriers  of 


PATENTS  — 

Rights  and  liabilities  of  alien  enemy  with 
respect  to  patent,  715. 

PAYMENT  — 

See  Gamisbnient* 

PENSIONS  — 

Kight  to  injunction  against  execution  sale 
of  property  bought  with  pension  money, 
220. 

Validity  and  construction  of  statute  limit- 
ing amount  of  attorney's  fee  for  collec- 
tion of  pension  claim  against  federal  gov- 
ernment, 863. 

PERFORMANCE  — 
See  Brokers. 

PERJURY  — 

Construction  of  statute  prescribing  form  of 

indictment  for  perjury,  561. 
Necessity  that  justification   of   charge  of 

perjury  be  justification  of  precise  charge, 

1136. 

PERSONAL  PROPERTY  — 

Injunction  against  ezeoation  sale  of  per- 
sonal property,  206. 

PERSONAL   REPRESENT ATITES  ~ 
See  Ezeentors  and  Administrators. 


PHOTOGRAPHS  — 

Admissibility  of  photograph  to  establish 
identity  of  dead  body,  708. 

PHYSICAL   CHARACTERISTICS  ~ 

Admissibility  of  eTidenos  of  physical  char- 
acteristics to  establish  id^tity  of  dead 
body,  700. 

PHYSICIANS  ANB  SURGEONS  — 

Physician's  death  certificate  as  evidence, 
761. 

See  also  Dentists. 

PLATFORMS  — 

See  Carriers  of  Paasensers* 

PLEADING  — 

Pleading  in  action  to  enjoin  execution  sale, 
296. 


Right  to  injunction  against  execution  sale 

of  partnership  property,  220. 
Bights  and  liabilities  of  alien  enemy  with 

re^MCt  to  partnership  contract,  715. 

PART  PAYMENT  — 
See  Prands,  Statute  of* 

PARTY  WALLS  — 

Bights  of  parties  with  respect  to  divitfion 
wall  in  case  of  conveyance  of  part  of 
premises,  870. 


POLICIES  — 

See  Insnranee. 

PRACTICE  OF  LAW  — 
See  Attorneys. 

PRESUMPTIONS  — 

Presumption  as  to  existence  of  relation  of 
independent  contractor,  632. 

PRINCIPAL  AND  AGENT  — 
See  Agency. 
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PRINCIPAIi  AND  SUBETT  — 
See  Suretysliip. 

PRIORITIES  — 

See  MecliAiiios'  Iiiens. 

PRIVILEGED  COMMUNICATIONS 
See  Libel  and  Slander. 

PROCEEDINGS  — 

See  Libel  and  Slander* 


PROCESS  — 

Right  to  enjoin  execution  sale  on  ground 
of  failure  to  serve  process,  237. 

PRO  RATE  — 

Legal  meaning  of  "pro  rate"  or  "pro  rata," 
791. 

PUBLIC  CONTRACTS  — 
See  Mechanics'  Liens. 

PUBLIC   LANDS  — 

Entryman  on  public  lands  as  bona  fide  pur- 
chaser, 461. 

Public  lands  subject  to  withdrawal  from 
settlement  for  water  power  or  similar 
purpose,  1008. 

PUBLIC   NUISANCES — 

See  Nuisances. 

PUBLIC  OFFICERS  — 

Liability  of  surety  on  bond  of  public  officer 
for  acts  wholly  outside  official  duty, 
1020. 

PUBLIC   RECORDS  — 

Admissibility  in  evidence  of  public  record 
containing  physician's  death  certificate, 
766. 

PUBLIC  SERVICE  CORPORATIONS  — 

Right  to  injunction  against  execution  sale 
of  property  of  public  service  corporaticm, 
225. 

PURCHASER  PENDENTE  UTS  — 
See  Ids  Pendens. 

QUARRIES  — 

See  Mines  and  Minerals. 

QUESTIONS  OF  LAW  AND  FACT^i- 

Existence  of  relation  of  independent  con- 
tractor as  question  of  law  or  fact,  632. 

RAILROADS  — 

Construction  of  Federal  railroad  boiler 
inspection  act,  584. 

Person  employed  in  connection  with  rail- 
road as  independent  oontraetor,  657. 

Right  to  injunction  against  execution  sale 
of  property  of  railroad  company,  225. 

See  also  Carriers  of  Passensers. 

REAL   PROPERTY  — 

Injunction  against  execution  sale  of  real 
property,  152. 


RECORDS  — 

See  Pnblio  Records. 

REDUCTION  OF  POLICT 
See  Insnranoo. 


Impeachment  of  award  of  referees  fcr  mis- 
take of  fact  not  involving  exercise  of 
Judgment,  974. 

Termination  of  authority  of  referee,  616 

RELATORS  — 

See  Mandan&ns. 

RELIGIOUS   FRBEDOM  — 
See  Sohools. 

IRBUGIOUS  SOCIETIES  — 

Right  of  court  to  review  action  of  c1mrc'.i 
authorities  in  disciplining  member.  622. 

Utterance  of  clergyman  or  other  represent- 
ative of  religious  organization  (other 
than  statement  from  pulpit)  b.^  action* 
able,  780. 

REMAINDERS    AND    REVERSIONS- 

Aooeleration  of  remainders  by  renunciation 

of  will  by  widow,  412. 
Bight  of  remainderman  to  enjoin  execution 

sale,  267. 

RENT  — 

See  Landlord  and  Tenant. 

RENUNCIATION  — 

See  Equitable  Election. 

RESCISSION,     CANCELLATION    AND 
REFORMATION  — 

Necessity  that  abandonment  or  rescission 
of  written  contract  for  sale  of  goods  be 
in  writing,  1213. 

RIDING  ON  PLATFORM  — 
See  Carriers  of  Passensors. 


See  Carriers  of  Passengers* 

RUNNING  BOARD  — 

See  Carriers  of  Passonsers. 

SALES  — 

Necessity  that  abandonment  or  rescission 

of  written  contract  for  sale  of  goods  be 

in  writing,  1213. 
Person  employed  in  connection  with  selling 

goods  as  independent  contractor,  658. 
See  also  Executions  |  Frands,  Statate 

of. 


See  Agenoy. 

SCHOOLS  — 

Holding  of  school   or   school   exercises  la 
in  church  or  sectarian  building,  589. 

SECTARIAN  BUIIJ>INGS  — 
See  Schools. 


INDEX  TO  If  eXBS. 
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SERVICE  OF  PROCSBflB-* 

Riffht  to  enjoin,  execution  sale  on  gromd  of 
failure  to  eerre  process,  287. 


Set-off  of  prior  winnings  in  action  to  re- 
cover money  lost  at  gaming,  771. 

SETTIiEMENT  OF  ACTIONS* 

See  Employers'  Liability  Insurance* 

SETTLEOICENT  OF  PUBLIC  LANDS. 
See  Pvblie  Lands. 

SEWEBS  — 

Person  contracting  to  construct  sewer  or 
lav  sewer  pipe  as  independent  contractor, 
658. 

SHIPS  AND  SHIPPING  — 

Person  contracting  to  load  or  unload  Yeeael 
as  independent  contractor,  669. 

SHCOTING  — 
See  'Weapons. 

SIDE  LINE  — 
See  Asenoy. 


SILENCE  — 
See  Admii 


Ld  Declaratiimfl. 


SLANDER  — 

See  Libel  and  Slander. 

SOLE    AND    UNCONDITIONAL   OWN- 
ERSHIP — 
See  Fire  Inavrance. 


SPENDTHRFT  TRUSTS  —  , 
See  Tmsts  and  Tmsteeo.' 

SPORTSMEN  — 
See  W^eapons. 

STATES  — 
See  Interstate  Conunevoa* 

STATUTE  OF  FRAUDS  — 
See  Frauds,  Statnta  oi« 

STATUTE  OfT.  UHIT ATIONS  - 
See  Limitation  of  Actions. 

STATUTES  — 

Meaning  of  "pro  rate"  or  ''pro  rata^  SB 
used  m  statute,  792. 

STOCK  AND   STOCKHOLDERS  — 

Admissibility  of  parol  evidenee  to  sliow 
that  subscription  to  stock  was  condition- 
al, 853. 

Kight  to  injunction  against  execution  sale 
of  corporate  stodc,  213. 

STORAGE  — 
See  Food  and  Dmgs* 

STREET  RAILWAYS  — 
See  Carriers  of  Passengers. 


STl^EBTS  AND  HIGKWATS  — 

Exoneration  between  nunicipality  and 
abutting  owner  as  to  damages  paid  on 
account  of  unsafe  highway,  1144. 

Liability  of .  municipality  for  injury  due  to 
improper  use  of  street  which  it  has  ex- 
pressly permitted,  364. 

Person  employed  in  connection  with  work 
on  street  or  higliway  as  independent  con- 
tractor, 658. 

SURSCRIPTON  — 

See  Stoek  amd  Steekkeldera. 


SUFFRAGE  — 
See  Eleotloaa* 

SUICIDE  — 

Declarations  or  written  statements  made 
by  insured  previous  to  death  as  evidence 
of  suicide,  1060 

SXTMMART  JUDGMENTS  — 

See  Ji 


SUPPORT  AND   MAINTENANCE  — 

Liability  of  father  for  support  of  children 
after  divorce  decree  in  his  favor  not  pro- 
viding for  custody  or  maintenance  of 
children,  939. 

SURETYSHIP  — 

Entry  of  summary  judgment  against  sure- 
ty on  bond  in  nature  of  appeal  bond, 
1151. 

Entry  of  summary  judgment  against  sure- 
ty on  injimction  bond,  97. 

Extension  of  time  for  payment  of  debt  as 
sufficient  consideration  lor  contract  of 
suretyship,  57 d. 

Liability  of  suretv  on  bond  of  public  officer 
for  acts  wholly  outside  official  dut^, 
1020. 

Right  of  surety  to  enjoin  execution  sale, 
266. 

TAXATION  — 

Purchaser  at  tax  sale  as  purchaser  pen- 
dente lite,  78. 

TELEGRAPHS  AND  TELEPHONES  — 

Effect  on  state  statute  or  rule  of  federal 
assumption  of  control  of  telegraph  com- 
panies, 1033. 

Federal  hours  of  service  act  as  applicable 
to  telegraph  operator,  802. 

Right  to  injunction  against  execution  sale 
of  property  of  telegraph  or  telephone 
company,  230. 

State  statutes  penalising  negligent  hand- 
ling of  telegrams  as  regulation  of  inter- 
State  commerce,  1039. 

TENANTS  IN  COMMON  — 

•     Right  of  tenant  in  common  to  enjoin  execu- 
tion sale,  267. 
Validity  of  conveyance  of  specific  right  or 
easement  in  land  by  one  tenant  in  com- 
mon, 92. 

TERMINATION  OF  AUTHORITY — 
See  Referees. 
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THEATERS   AKD  AMUSEMENT^— 

Person  employed  in  connection  with  public 
exhibition  aa  independent  contractor, 
656. 

TITLE  — 

See  Fire  lasnramee* 

TOTAL  DISABILITY — 
See  Insiiranoe. 

TRANSPORTATION  — 

See  Carriera  of  Gcm>cU;  Carrieva  of 
LiTe   Stock. 


VENDORS'  LIBirS  — 

Bight  of  holder  of  yendor's  lien  to  enjoin 
execution  sale,  276. 

VENUE  — 

Venue  of  action  to  enjoin  execution  sale, 
277. 


VESSELS  — 
See   Ships  and 


VOTING   CONTESTS  — 
See  Fraud. 


TRAVELING  SALESMEN  — 
See  Agenoy. 


IVAIVER  — 

See  Miacoiftdiiot  of  CovaaeL 


Effect  of  treaty  on  right  of  alien  enemy  to 
sue,  720.  « 


TRENCHES  — 
See  Watera 


TRUCKING  — 

Person  employed  in  connection  with  truck- 
ing or  hauling  as  independent  contractor, 
658. 

TRUSTS  AND  TRUSTEES  — 

Right  of  cestui  que  trust  to  enjoin  exeeu- 

tion  sale,  268. 
Right  of  trustee  to  enjoin  execution  sale, 

267. 
Rights  and  liabilities  of  alien  enemy  with 

respect  to  trust,  715. 
Setting  aside  trust  during  life  of  creator 

for  fraud  or  undue  influence,  836. 
Validity  of  spendthrift  trusts,  965. 

TRUTH  — 

See  Libel  and  Slander. 

TUNNELS  — 

Person  contracting  to  build  tunnel  aa  fai- 
dependent  coTitractor,  658. 

UNAUTHORIZED  USE  — 
See  Railmeats. 

UNDUE  INFLUENCE  — 

Setting  aside  trust  during  life  of  creator 
for  undue  influence,  836. 

VENDOR  AND  PURCHASER  — 

Application  of  doctrine  of  bona  fide  pur- 
chase of  land  to  purchase  of  equil^ble 
interest,  461. 

Vendee  under  executory  contract  of  pur- 
chase as  sole  and  unconditional  owner 
of  property  under  fire  insurance  policy, 
143. 

Who  ia  purchaser  pendente  lite,  53. 

Soe  alaio  Brokora;  Vendor  and  Par- 
ekmaor;   Mortsasoa;   Partj   Walla* 


WAR  — 

Rights  and  liabilities  of  alien  enemies,  709. 
See  also  CItII  War;  GoTomnient. 

WAREHOUSES  — 

Cold  storage  of  food,  895. 
Person  employed  in  connection  with  ware- 
house as  independent  contractor,  659. 

WATERS  AND  WATERCOURSES  — 

Person  contracting  to  dig  trenches  for  wa- 
ter mains  aa  independent  contractor,  65S. 

WEAPONS  — 

Civil  liability  of  sportsnian  f<H:  shooting 
another  wmle  hunting,  386. 

WIDOW  — 

See  Equitable  Elootion. 

WILLS  — 

Effect  of  widow's  renunciation  of  will  on 
rights  of  other  legatees  or  devisees,  412. 

Meaning  of  *'pro  rate"  or  ''pro  rata,"  a» 
used  in  will,  79L 

WINNINGS  — 
Soe  GamiflLK. 


See   EleetrioltT. 

WITHDRAWAL 

MENT  — 
See  Pnblio  Lamda. 


WOXAN  SUFFRAOB— 

Seo  Elections. 

WORDS  AND  PHRASES  — 

'^dependent  contractor:"  who  is  an  inde- 
pendent contractor,  627. 

*^o  rata:"  legal  meaning  of  ''pro  rate" 
or  "pro  rata,"  791. 

Seo  also  Inanranoo. 
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